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PROCEEDINGS 

ON  THB 

DEATH   OF   MR   JUSTICE   WAYNE. 


TuKSDAT,  December  8, 1867. 
On  the  opening  of  the  Court  this  morning, 
Mr.  Stanbery,  Attorney- General  of  the  United 
States,  presented  the  following 

RBSOLCTIONS: 

The  members  of  the  Bar  and  ofBcers  of  the 
Court  here  assembled,  unite  in  the  sincere  ez- 
pieaaion  of  their  respect  for  the  memory  of  the 
late  Mr.  Justice  Wayne,  and  their  sorrow  that 
tb^  shall  see  bim  no  more  in  the  place  which, 
for  nearly  a  third  of  a  century,  he  filled  with 
uniform  dignity  and  usefulness,  and  with  un- 
Memished  honor. 

CUled  to  the  Bench  on  the  nomination  of 
President  Jackson,  in  the  year  1885.  in  the  very 
noon  of  life,  each  succeeding  year  of  his  long 
aerrioe  only  made  him  more  and  more  sensi- 
tively alive  to  the  high  duties  of  the  judicial 
office  and,  if  possible,  more  resolute  and  con- 
stant in  devoting  to  their  fulfillment  without 
fear,  favor  or  affection,  all  his  capacities,  ac- 
quirements and  energies. 

To  the  debt  which  the  whole  country  owes 
for  this  long  and  faithful  judicial  life,  the  Bar 
most  add  the  acknowledgment  of  its  own 
peculiar  and  grateful  obligation,  for  the  habit- 
ual courtesy  and  unaffected  kindness  which 
distinguished  his  deportment  as  a  judge,  and 
which  everywhere  marked  him  as  a  true  and 
•coomplishedgentleman.    Therefore, 

Be$«lted,  That  this  public  expression  of  the 
high  esteem,  and  affectionate  rerard,  in  which 
we  held  the  late  Mr.  Justice  Wayne,  and  of 
our  sincere  sorrow  at  his  death,  be  laid  before 
the  CoTirt,  and  that  Mr.  Attorney -Qeneral  be 
requested  to  move  that  it  "be  ordered  to  be 
recorded  upon  the  minutes  of  the  term. 

Rem>liitdfurtfi«r,  That  the  chairman  commu- 
nicate a  copy  of  these, proceedings,  and  of  such 
order  as  the  Court  may  take  thereon,  to  the 
family  of  the  deceased,  with  the  assurance  of 
our  sympathy  and  respect. 

To  which  the  Chief  Justice  made  the  follow- 
ingreply: 

We  all  feel  most  sensibly  the  loss  of  our 
brother  Wayne. 

The  preamble  and  resolutions  which  have 
been  adopted  by  the  Bar  fitly  eicpress  their  sen- 
timents of  honor,  veneration,  affection  and  sor- 
row; and  express  also,  not  less  fitly,  our  own. 
We  will  direct  that  the  proceedings  of  the  Bar, 
and  the  obacffvationB  just  made  by  the  Attorney- 


General,  in  all  of  which  we  fully  concur,  "be 
entered  upon  the  records  of  the  dourt. 

Mention  has  been  made  of  the  fact  that  our 
departed  brother  was  nominated  to  the  Bench 
by  President  Jackson.  It  was  the  remarkable 
fortune  of  that  illustrious  President  to  fill  a 
majority  of  these  seats  by  amwintments  to 
vacancies  which  occurred  durmg  his  Presi- 
dency. Of  the  judges  appointed  by  him  our 
brother  was  the  last  survivor. 

He  had  previously  acquired  an  honorable  dis- 
tinction as  a  member  of  the  State  Judiciary  of 
Georgia,  and  he  well  maintained  his  honors 
here.  With  what  learning,  with  what  ability, 
with  what  courtesy,  with  what  integri^,  he 
performed  his  various  and  responsible  duties 
during  his  protracted  services,  those  who  knew 
him  l^t  and  longest,  whether  associates  on  the 
Bench  or  counselat  the  Bar,  testify  most  fully 
and  cordially. 

Our  brother  was  not  only  a  learned  and  con- 
scientious judge  but  a  most  sincere  and  earnest 
Eatriot.  tt  was  with  no  common  devotion  that 
e  loved  his  country  and  that  union  which 
made  his  country  great  and  honorable  among 
the  nations. 

Nor  were  his  titles  to  love  and  reverence  less 
complete  in  his  private  than  in  his  public  rela- 
tions. In  sympathetic  kindness  for  the  lowly, 
in  the  delicate  observance  of  all  the  proprieties 
of  social  intercourse,  and  in  that  nice  sense  of 
right  which  permits  no  deviation  from  the 
straightest  Une  of  rectitude,  he  was  never  want- 
ing. More  than  all  he  was  a  Christian.  He 
acknowledged  the  incomparable  worth  of 
Christian  »ith,  and  felt  in  his  own  experience 
the  efficacy  of  its  consolations. 

My  personal  acquaintance  with  him  was  com- 
paratively recent;  but  it  was  sufficient  to  in- 
spire sincere  attachment  and  heartfelt  respect. 
I  can  never  cease  gratefully  to  remember  and 
acknowledge  the  kindness  with  which  he  wel- 
comed me  to  this  place,  or  the  wisdom  of  his 
counsels,  or  the  st^iness  of  his  support. 

He  has  gone  from  among  us  full  of  years  and 
full  of  honors.  Let  us  tenderly  cherish  his 
memory  and  constantly  follow  his  example. 

The  Chief  Justice  then  directed  that  the  pro- 
ceedings of  the  Bar  and  of  the  Court  should 
be  entered  upon  the  minutes,  and  announced 
that  no  ordinary  business  would  be  transacted 
this  day. 
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PROCEEDINGS 

on  THE 

DEATH  OF  HON.  JO^N  CATRON, 

A880CIATK  JUBTICB  OF  THB  SUFRKKK  COUBT. 


Tttksdat,  December  S,  186S. 

On  the  opening  of  the  Court  this  morning, 
Mr.  Speed,  A.ttomey-General  of  the  Unitmi 
States,  presented  to  the  Court  the  following 
resolutions: 

"SetolMd,  That  the  members  of  the  Bar, 
and  the  officers  of  the  Court,  sincerely  lament 
Uie  death  of  the  Hon.  John  Catron,  late  an 
Associate  Justice  of  the  Supreme  Court,  and 
express  the  high  consideration  they  entertain 
of  the  integrity,  dignity,  impartiality,  love  of 
Ittstice  and  stronft  common  sense,  ■which  marked 
ms  career  as  a  judge,  and  as  a  man. 

Betolved,  That  in  manifestation  of  these  sen- 
timents, we  will  wear  the  usual  badge  of 
mourning  during  the  term. 

SeiohSl,  That  the  Chairman  and  Secretary 
of  this  meeting  transmit  a  copy  of  these  pro- 
ceedings to  the  family  of  the  deceased,  and 
assure  them  of  our  sympathy  and  respect. 

Setolved,  That  the  Attorney-General  be  re- 
queeted  to  present  these  proceedings  to  the 
Court,  and  to  move  that  they  be  entered  on  its 
minutes." 

To  wUch  Mr.  Chief  Justice  Chase  made  the 
following  reply: 

' '  The  Court  unites  with  the  Bar  in  honor  to 
the  memoiy  of  our  departed  brother  Catron, 
and  in  sorrow  for  his  loss. 

He  was  less  known  to  me  than  to  any  other 
member  of  this  tribunal  and  yet  sufficiently 


known  to  be  the  object  of  great  respect  and 
sincere  esteem.  His  brethren  affectionately 
remember  him  as  an  upright  man  and  an  dzcel- 
lent  judge.  It  is  their  testimony  that  in  the 
learmng  of  the  Common  Law  and  of  Equity 
Jurisprudence,  and  especially  in  its  applica- 
tions to  questions  of  r^  property  he  had  few 
equals,  and  hardly  a  superior.  He  was  even 
more  distinguished  by  strone  practical  good 
sense,  by  firmness  of  will,  and  straightforward 
honesty  of  purpose.  Ever  frank  and  earnest 
in  the  expression  of  his  opinions,  he  was  yet 
void  of  desire  to  impose  them  arbitrarily  on 
others.  The  candor  and  patience  with  which 
he  listened  to  argument  found  fitting  counter- 
parts in  the  impartialty  and  equity  of  his  judg- 
ments. These  Judgments  remain  and  are  Ms 
best  monument.  While  the  records  of  this 
Court  endure,  they  will  recall  the  memory  of 
the  just  and  fearless  magistrate  who  pro- 
nounced them,  and  will  be  esteemed  as  val- 
uable contributions  to  the  jurisprudence  of  his 
country.  They  will  command  from  the  pro- 
fession the  confidence  and  respect  which  was 
fell  for  their  author  by  his  associates  in  the 
Court. 

As  a  testimonial  of  honor,  of  affection,  and 
of  sorrow,  the  Court  will  order  that  the  pro- 
ceedings of  the  Bar,  with  this  response,  be 
entered  on  the  records,  and  will  adjourn  to- 
day without  transacting  its  ordinary  business." 
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PROCEEDINGS 

on  THX 

DEATH    OF   HON.  EDWIN   M.  STAJNTON. 


MoKDAY,  January  17,  1870. 

BE8OLITTI0K8. 

Edwin  M.  Stanton,  for  many  years  a  leading 
and  honored  member  of  this  Bar,  formerly 
Attorney-General  of  the  United  States,  and 
Secretary  of  War,  during  the  war  for  the  pres- 
ervaUon  of  the  Republic,  recently  nominated 
and  confirmed  to  fill  a  prospective  vacancjr  on 
the  Bench  of  the  Supreme  Court  of  the  United 
6 


States,  distinguished  by  his  professional  abili- 
ties and  attainments,  and  still  more  dis- 
tinguished and  endeared  to  the  country  he 
contributed  so  greatly  to  save,  by  his  en- 
ergy, patriotism  and  integrity,  having,  on 
the  24th  day  of  December,  1869,  laid  down 
a  life  devoted  to  the  cause  of  his  country,  and 
worn  out  in  her  service,  the  members  of  the 
Bar  of  the  Supreme  Court  of  the  United  States 
— assembled  to  render  honor  to  his  memory,  as 
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ESTBACTS  FBOM  THE  RbCOBDS. 


«&  expreasion  of  their  regard  and  reverence  for 
tiia  public  and  priyate  vmues,  and  of  his  most 
tuenil  and  patriotic  career — ^have 

Beiahtd,  That  we  desire  to  ezpreas  our  pro- 
found and  thorough  appreciation  of  the  private 
worth  and  public  merits  of  Mr. 'Stanton;  of 
the  loss  sustuned  br  the  national  ludiciary  in 
his  death;  and  of  the  measureless  debt  of  grat- 
itude due  to  him  from  the  citizens  of  a  country 
saved  from  destruction  in  great  degree  br  hia 
ontiring  labors,  large  comprehension  ana  un- 
swerving int^rity.  < 

Rstobeei,  That  the  Attorney-General  be  le- 
'qnested  to  lay  this  expression  of  our  feeling 
before  the  Court,  and  to  move  that  the  same 
be  entered  upon  the  minutes  of  the  term. 

Retained,  That  our  ctiairman  communicate 
s  copy  of  these  proceedings,  and  of  such  action 
« the  Ck>urt  may  take  thereon,  to  the  widow 
and  children  of  our  deceased  brother,  with  the 
aasurance  of  our  sympathy  and  respect. 

The  Chief  Justice  said: 

The  Court  unites  with  the  Bar  in  acknowl- 
edgment of  the  private  worth,  the  professional 
«^^nce,  and  the  illustrious  public  service  of 
Mr.  Stanton,  and  in  sorrow  Uiat  the  country 
has  been  deprived,  by  hia  premature  decease, 
-of  the  great  beneflts  justly  expected  fh>m  iiis 
TemarlcablB  attainments  and  abilities  in  the 
new  sphe^  of  duty  to  which  he  had  just  been 


called.  We  all  anticipated  from  his  accession 
to  the  Bench,  increased  strength  for  the  Court, 
and  most  efficient  aid  in  its  deliberations  and 
decisions.  We  indulged  the  hope  that  his 
health,  impaired  by  oppressive  anxieties  and 
arduous  labors,  as  uie  head  of  the  Department 
of  War,  would  bg  fully  restored  under  the  in- 
fluence, under  the  calmer  and  more  regular 
course  of  this  tribunal,  and  that  prolonged  life 
would  afford  him  many  opportunities  of  estab- 
lishing additional  claims  upon  the  gratitude 
and  honor  of  his  country,  in  the  upright  per- 
formance of  judicial  duty. 

But  Providence  has  oraered  otherwise.  He 
was  not  even  permitted  to  t)ecome  in  fact  a 
meml>er  of  this  Court  He  had  liardly  been 
nominated  and  confirmed  to  fill  the  vacancy 
which  will  occur  a  few  days  hence  through  the 
prospective  resi^iiation  of  our  honored  brother, 
Mr.  Justice  Oner,  when  death  entered  upon 
the  scene  and  closed  his  earthly  career. 

Our  deepest  sympathies  are  with  his  family 
and  friends  in  their  bereavement.  We  mourn 
their  loss,  as  our  own  loss;  as  the  loss  of  the 
profession  which  he  adorned,  and  of  the  coun- 
try wUch  he  served.  The  proceedings  of  the 
Bar,  the  address  of  the  Attomey-Qeneral,  and 
this  response  will  be  entered  upon  the  minutes, 
and  as  a  further  mark  of  respect,  the  Court 
will  now  adjourn  without  transacting  any 
business. 


PEOCBEDINGS 

on  THK 

DEATH   OF   JUSTICE    GRIER. 


Ordered  by  the  Court  that  the  . 
of  the  New  Jersey  Bar  in  respect  to  the  deat! 
of  Mr.  Justice  Oner,  be  entered  on  the  minutes 
of  this  Court  as  follows: 

"  In  the  Circuit  Court  of  the  United  Sutes 
for  the  District  of  New  Jersey. 

September  Term,  1870. 

Upon  announcing  the  death  of  the  Honor- 
able Justice  Orier,  at  the  openingof  this  term 
of  Court,  Sep.  27th,  the  Hon.  William  Mc- 
Kennan,  Cireuit  Judge,  said: 

Throughout  the  Cireuit  in  which  Judge 
Orier  so  long  presided,  the  announcement  of 
his  death  wiU  carry  with  it  unusual  impressive- 
ness.  To  speak  in  this  place,  at  any  length,  of 
his  eminent  judicial  qualities,  and  his  marked 
personal  character  would  be  superfluous,  for 
here  they  were  familiarly  known  and  appre- 
ciated by  all.  Endowed  by  nature  with  no 
common  inteUectoal  powers,  they  were  invig- 
orated by  diligent  culture  and  thorough  disci- 
pline, and  were  enriched  by  attainments  which 
emiiraced  a  wide  range  of  legal,  classical  and 
scholarly  learning.  Merit  stfch  as  his  could 
not  long  fail  of   recognition,  and  so  he  was 


selected  to  preside  over  a  state  tribunal,  in- 
vested with  an  extended  and  varied  jurisdiction  - 
His.transferto  the  higher  sphere  of  the  Supreme 
Court  of  the  United  States,  was  a  natural 
sequence  of  hia  tried  fitness  for  its  more  com- 
prehensive and  exacting  duties.  How  "  clear 
he  was  in  his  great  office;"  with  what  faithful- 
ness, uprightness,  learning  and  ability  he  re- 
sponded to  all  its  demands ;  with  what  absorbing 
earnestness  he  was  devoted  to  the  distribution 
of  justice;  with  what'  unsparing  and  adminis- 
trative sternness  to  the  repression  of  wrong, 
the  Bar  of  the  whole  country  can  bear  witness. 
For  nearly  a  quarter  of  a  century  he  exercised 
the  functions  of  his  office  with  unsurpassed 
ability,  and  he  put  off  its  robes  at  last,  only 
when  advanced  age  and  growing  infirmities 
assured  him  that  ne  might  dutifully  seek  rest 
in  retirement. 

His  character  aud  fame  are  now  historical. 

The  committee  appointed  on  the  27th  inst. 
to  draft  and  report  resolutions  expressive  of 
the  sorrow  of  the  Bar  of  New  Jersey,  on  the 
death  of  Mr.  Justice  Orier,  and  their  apprecia- 
tion of  his  high  judicial  character  and  personal 
worth,   reported   the  following  unanimously 
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adopted,  and  ordered  by  the  Court  to  be  entered 
upon  its  minutes  and  filed  in  the  office  of  the 
Clerk: 

Retained,  That  the  Bar  of  the  District  of  New 
Jenej  have  learned  with  sincere  regret  the 
death  of  the  Hon.  Robt.  C.  Orier,  late  one  of 
the  Justices  of  the  Supreme  Court  of  the  United 
States,  and  for  more  than  twenty  years  the  pre- 
siding Judge  of  the  Circuit  Court,  in  this  dis- 
trict. His  professional  and  judicial  career 
cover  more  than  half  of  our  national  existence. 
During  that  period  he  bore  a  distinguished  pa|^ 
in  molding  and  building  up  the  system  of 
American  jurisprudence,  and  enjoyed  the  high- 
est honors  and  rewards  of  the  lawyer's  life. 
His  labors  will  live  on  after  him  in  their  in- 
fluence upon  the  political  and  legal  history  of 
his  country. 
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His  rich  and  varied  learning,  his  clear  com- 
prehension of  legal  jprinciples,  his  striking 
power  of  close  reasoning  and  forcible  expres- 
sion, his  uprightness,  simplicity,  and  independ- 
ence of  character,  his  zeal  and  faithfulnesa 
in  the  discharge  of  his  judicial  duties,  his  pnre 
and  blameless  prsonal  life,  and  his  kind  and 
courteous  bearing  to  the  members  of  the  bar, 
will  cause  him  to  be  held  in  memoir  as  one  of 
the  marked  figures  in  our  earlier  judicial  his- 
tory— standing  in  the  front  rank  of  distin- 
guished American  jurists. 

Setohed,  That  the  Circuit  Court  be  requested 
to  cause  these  resolutions  to  be  entered -on  the 
minutes,  and  that  a  copy  be  transmitted  to  the 
family  of  the  deceased,  and  also,  to  the  Chief 
Justice  of  the  Supreme  Court  of  the  United 
Sutes. 
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Act  of  April  10,  1790,  ch.  7  (1  Stat  109)    660 

10 


Act  of  May  26, 1790,  ch.  11  (1  Stat  123)  688 

Act  of  May  26,  1790,  ch.  18  (1  Stat  138)  467 

Act  of  Feb.  18,  1791.  ch.  8  (1  Stat  191)  467 
Act  of  Apr.  3,  1793,  ch.  16  (1  Stat  246) 

145,  160 

Act  of  May  8. 1792,  ch.  86  (1  Stat  276)  467 

Act  of  Dec.  81.  1792.  ch.  1  (1  Stat.  287)  218 

Act  of  Feb.  21.  1798  ch.  11  (1  Stat.  818)  669 

Act  of  March  21,  1798  ch.  20  (1  Slat.  883)  467 

Act  of  March  2,  1793.  ch.  28  (1  Stat  386)  988 

Act  of  March  81, 1796,  ch.  11  (1  Stat  461)  467 
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Act  of  May  18, 1796,  ch.  29  (1  Stat.  484)  776 

Act  of  June  1,  1796.  ch.  47  (1  Stat.  491)  78 
Act  of  Haich  8,  1797,  cb.  18  (1  Stat.  606, 

696) 189,198 

Act  of  March  3, 1797,  cb.  90  (1  Stat.  612, 

615) 282,821 

Act  of  July  9,  1798,  ch.  70  (1  Stat.  686)  486 

Act  of  July  14, 1798,  ch.  76  (1  Stat.  697)  486 

Act  of  Feb.  28,  1799,  ch.  19  (1  Stat.  624)  467 
Actof  Maich2, 1799,ch.  22(1  Stat.  48-697) 

196,  264,  844,  846,  966,  967,968 

Act  of  Feb.  27,  1801,  ch.  16  (2  Stat.  108)  221 

Act  of  April  14,  1802,  cb.  28  (2  Stat.  168)  284 

Act  of  April  19,  1802.ch.  SI  (2  Stat.  166)..  268 

KiA  of  April  29,  1802,  ch.  81  (2  Stat.  166)  217 

Act  of  Mwch  8,  1808 812 

Act  of  March  3  1803.  ch.  27  (2  Stat.  286)  78 
Act  of  March  8,  1808,  ch.  40  (2  Stat.  244) 

896,  464,  666,  922 

ActofMarch28, 1804,  ch.  88(28tat.274)  668 
Ticarr  with    France,  April  80,  1808  (8 

Stat.  200) 820 

Act  of  March  26, 1804.  ch.  86  (2  Stat.  279)  78 

Act  of  Feb.  11,  1806,  ch.  14  (2  Stat.  818)  78 

Actof  March  2.1806,ch.  26  (2  Stot.826,827)  820 

Act  of  Feb.  28,  1806.  ch.  11  (2  Stat.  853)  320 

Act  of  April  21,  1806,  ch.  89  (2  Stat.  891)  821 

Act  of  March  2,  1807,  ch.  21  (2  Stat.  424)  666 
Act  of  March  3,  1807,  ch.  86  (2  Stat.  440) 

820,821 

Act  of  May  1, 1810,  ch.  44  (2  Stat.  609)  866 

Act  of  Feb.  20. 1811,  cb.  21  (2  Stat.  642)  78 

Act  of  March  8. 1811,ch.  46  (2  Stat.  164-4)  78 

Act  of  March  80. 1812.  ch.  47  (2  Stat.  699)  940 

Act  of  April  8,  1812,  ch.  60  (2  Stat.  708)  78 

Act  of  April  26,  1812,  ch.  68  (2  Stat  716)  268 

Act  of  June  4.  1812.  ch.  95  (2  Stat.  747)  78 
Act  of  June  13,  1812,  ch.  99  (2  Stat.  748) 

677,  678,  856 

Act  of  July  6,  1812,  ch.  187  (2  Stat.  78a)  896 

Act  of  July  22,  1818,  ch.  16  (3  Stat.  26)  486 

Act  of  July  22.  1818,  ch.  18  (3  Stat.  85)  848 

Act  of  Aug.  2,  1813,  ch.  87  (8  Stat.  63)  486 

Act  of  Jan.  9,  1815,  ch.  21  (3  Stat.  164-6)  486 

Act  ot  March  6,  1816,  ch.  24  (8  Stat.  255)  486 

Actof  April  24,  1816,  ch.  69(8  Stat.  299)  299 

Act  of  AprU  29, 1816,  ch.  161  (3  Stat.  825)  822 
Treaty  ^th  Algiers,  Dec.  22, 1816  (8  Stat. 

244) 865 

Act  of  March  1,  1817.  ch.  28  (8  Stat.  849)  78 

Act  of  March  8, 1817,  ch.  46  (8  Stat.  367)  288 

Act  of  April  11,  1818,  ch.  47  (8  Stat.  423)  668 

Act  of  April  20,  1818,  ch.  79  (8  Stat.  486)  968 

Act  of  May  1,  1820,  ch.  52  (3  Stat.  667)  176 

Act  of  May  16.  1820,  ch.  107  (8  Stat.  596)  197 

Act  of  May  16,  1820,  ch.  HI  (3  Stat.  598)  666 

Act  of  March  8,  1821.  ch.  89  (8  Stat.  630)  692 

Act  of  May  7,  1822.  ch.   107  (8  Stat.  698)  81 
Act  of  Jan.  81,  1828,  ch.  9  (8  Stat.  723) 

176,  821 

Act  of  March  1, 1828,  ch.  21  (8  Stat.  782)  908 

Act  of  March  8,  1823,  ch.  89  (3  Stat.  772)  668 

Act  of  May  26,  1824,  ch.  173  (4  Stat.  62)  678 

Act  of  May  26,  1824,  ch.  181  (4  Stat.  62)  OeO 

Act  of  May  26,  1824,  ch.  184  (4  Stat.  65)  855 

Act  of  March  8, 1826,  cb.  64  (4  Stat  102)  279 
Kanaas  Indian  Treaty,  June  3,  1866  (7 

Stat.  246) 985 

Act  of  May  18,  1826,  ch.  74  (4  Stat  178)  254 
Act  of  Jan.  27,  1881,  ch.  12  (4  Stat.  485) 

677,  678,  866 


Act  of  March  2.  1881 61 

Act  of  March  2,  1881,  ch.  87  (4  Stat  448) 

217,  218 
Act  of  July  9, 1882.  ch.  180  (4  Stat  665)  578 
Act  of  March  2, 1888,  ch.  57(4  Stat.  682-4) 

838,  562,  760 
Act  of  March  2,  1888,  ch.  91  (4  Stat  663)  694 
Act  of  July  4,  1886,  ch.  852  (5  Stat  108)  825 
Actof  July  4,1886,ch.  857  (6  Stat  117-124) 

89,  178.  200,  435,  486.  567,  569,  869 
Act  of  Jan.  18,  1887,  ch.  8  (5  Stat  186)  146 
Act  of  July  6,  1838,  ch.  162  (5  Stat  257)  254 
Act  of  .July  7,  1888,  ch.  166  (5  Stat  262)    668 

Act  of  July  7,  18a8  (5  Stat.  804) 1000 

Act  of  July  7,  1888.  ch.  192  (5  Stat  806)  217 
Act  of  Feb.  20,  1839.  ch.  81  (6  Stat  820)  217 
Act  of  Feb.  28,1889,ch.  86  (6  Stat  821, 822) 

168,936 
Act  of  March  8,  1889,  ch.  82  (5  Stat  849)  81 
Act  of  March  3, 1839,  ch.  88  (6  Stat.  854)  188 
Act  of  March  8,  1841,  ch.  26  (6  Stat.  417)  584 
Act  of  Sep.  4.  1841.  ch.  16  (5  Stat  458)  671 
Act  of  Aug.  28,  1842,  ch.  188  (6  Stat.  610) 

81,816 
Act  of  Aug.  23, 1842.  ch.  188(6  Stat  616)  270 
Act  of  Aug.  29. 1842,  ch.  257  (5  Stat  589)  338 
Act  of  Aug.  29,  1842,  ch.  268  (5  Stat.  544)  201 
Act  of  Feb.  26, 1845,ch.  20  (6  Stat  726.  727) 

127,  270,  869 
Act  of  Feb.  26,  1846,  ch.  22  (6  Stat  727)  986 
Actof  July  80, 1846.  ch.  74  (9  Stat  48)..  968 
Act  of  Feb.  22.  1847.  ch.  17  (9  Stat  180)    459 

Act  of  Feb.  23,  1847  (9  Stat  181) 895 

Act  of  March  8,  1847 804 

Act  of  Feb.  22, 1848,  ch.  12  (9  Stat  211, 

212) 4» 

Act  of  Aug.  8.  1848 804 

Act  of  March  3, 1849,  ch.  106  (9  Stat  880)  743 
Act  of  March  3,  1849,  ch.  108  (9  Stat.  896) 

825,  684 
Act  of  March  8, 1849,  ch.  109  (9  Stat.  397)  146 
Act  of  July  29,  1850.  ch.  27  (9  Stat  440)    212 

Act  of  Sep.  28,  1850 664 

Act  of  March  8,  1851,  ch.  88  (9  Stat.  630)  968 
Act  of  March  8.  1851,  ch.  41  (9  Stat.  681) 

648,  614,  714 
Act  of  March  3,  1851,  ch.  48  (9  Stat.  635)    466 

Act  of  Aug.  80.  1852  (10  Stat  61) 1000 

Act  of  Feb.  26.  1853,  ch.  80(10  Stat.  161)  467 
Actof  Aug.  4,  1854,  ch.  247  (10  Stat.  671- 

675) 81,897 

Act  of  Dec.  27,  1854,  ch.  16  (10  Stat  699)  484 
Act  of  Feb.  10. 1866.  ch.  71  (10  Stat.  604)  281 
Act  of  March  1, 1856.  ch.  188(10Stat.  621)    866 

Act  of  March  2.  1855  (10  Stat  684) 668 

Act  of  May  15,  1866 664 

Act  of  Aug.  18.  1856.  ch.  99  (11  Stat.  52)  866 
Actof  Aug.  16,  1856,  ch.  124  (11  Stat  51)  198 
Actof  March3.1857,ch.  98(11  Stat.192-4)  966 
Act  of  March  3,  1867,  ch.  99  (11  Stat.  195)  776 
Act  of  March  8, 1867,  ch.  101  (1 1  Stat.  199) 

967,968 
Act  of  March  8, 1857,ch.  117  (11  Stat  951) 

664,609 
Act  of  June  12, 1868,  ch.  154  fll  Stat.  327)      81 

Act  of  May  26,  1860  (12  Stat.  21) 936 

Act  of  June  14  1860.  ch  128  (12  Stat  84)  715 
Act  of  Feb.  28,  1861.  ch.  61  (12  Stat.  177)  820 
Act  of  March  2. 1861,  ch.  84  (12  Stat.  220)  451 
Act  of  March  2,  1861,  ch.  88  (12  Stat.  246)    868 

tl 
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Act  of  July  18, 1861,  ch.  8  (12  Stat.  3fl&-7) 

820,  881.  447,  481,  629 

Act  of  July  16.  1861 847 

Act  of  July  17. 1881.  ch.  6  (13  t)tat.  259) 

61,  484,  624 
Act  of  July  22,  1861,  ch.  0  (12  Stat.  268}  668 
Act  of  Aug.  2,  1861.  ch.  87  (12  Stat.  285)  197 
Act  of  Aug.  8,  1861,  ch.  42  (12  Stat.  289) 

826,897 
Act  of  Aug.  6, 1861.  ch.  45  (12  SUt.  294) 

486,  676 

Act  of  Aug.  6,  1861  (12  Stat.  809) 90 

Act  of  Aug.  5,  1861.  ch.  46  (12  Stat.  318)      61 
Act  of  Aug.  6, 1861.  ch.  60  (12  Stat.  819) 

197.  281,  481,  624 
Act  of  Aug.  6,  1881,  ch.  68  (13  Stat  826)  668 
Prodamatfon  of  Aug.  16,  1881  (13  Stat. 

1362) 820 

Act  of  Feb.  13. 1862,  ch.  20  (12  Stat.  888) 

62,  484,  524 
Act  of  Feb.  26,  1862,  ch.  88  (12  Stat.  845) 

61,  104,  484,  624 
Act  of  March  17, 1862,  ch.  46  (12  Stat.  870)  624 
ActofMay80, 1863.  ch.  88(13  8tat.  904)  18» 
Act  of  June  7,  1863.  ch.  98  (13  Stat.  433 

438.424) 674,  978,980 

Act  of  July  1, 1862,  ch.  119  (12  Stat.  482)    507 

Act  of  July  1,  1862(12  Stat  478) 80 

Act  of  July  11, 1863,  ch.  143  (13  Stat.  683)    524 
Act  of  July  11, 1862,  ch.  143  (13  Stat.  683) 

61,  104,  484 
Act  of  July  15, 1863,  ch.  178  (12  Stat.  676)  805 
Act  of  July  17, 1862.  ch.  196  (13  Stat.  589- 

602).  .281,  801,  483,  608,  617, 700,  791, 

792  980  982 
Act  of  July  17,  1862,  ch.  196  (12  Stat  692) 

104,484 
Act  of  July  17, 1 862,  ch.  200.  (12  Stat.  694)  897 
Act  of  Feb.  35,  la68,  ch.  58  (13  Stat.  670 

681) 479, 484,  635 

Act  of  March  8, 1866,  ch.  78(13  Stat.  709- 

711) 81^  104^  484,  024 

Act  of  Mareh  b.  1868,'ch.'  81  (13'8tat.'756 

756, 767) 660, 699, 861 

Act  of  March  8, 1868,  ch.  91  (12  Stat.  763) 

216  221 
Act  of  March  8, 1868.  di .  93(13  Stat.  765) ' 

666,  689 
Act  of  March  8.  1868,  ch.  93  (13  Stat.  768)  168 
Act  of  March  13,1868,ch.  120  (12  Stat.  820) 

617,  790 
Proclamatioa  of  Sep.  15,  1868  (18  Stat. 

787) 288 

Act  of  Feb.  19, 1864.  ch.  11  (18  Stat.  45) 

680,750 
Act  of  April  29,  1864,  ch.  69  (18  Stat.  58- 

61) 898,  708,  748.  768,  806, 947 

Act  of  April  39,  1864,  ch.  T6  (18  Rtat.  62)    576 
Act  of  June  8,  1864,  ch.  106  (18  Stat  09- 

118) 226, 478, 484, 703, 784, 1017, 

1020.  1021.  1025. 
88 


Act  of  June  30, 1864,  ch.  145  (18  Stat.  144) 

897,619 
Act  of  June  80,  1864  (18  Stat  269,  272)  860 
Act  of  June  80. 1864,  ch.  171  (18  Stat.  214)    966 

Act  of  June  80.  1864  (18  Stat.  228) 98 

Act  of  June  80, 1864,  ch.  172  (18  Stat  377- 

381) 90,  484 

Act  of  June  80, 1864.  di.  178  ( tS  Stat.  341- 

805) 189,  489.  507,  563,  750,  988, 

989,  1019.  1030,  1046. 
Act  of  June  80, 1864,  ch.  174  (18  Stat  811)      84 
Act  of  July  1,  1864,  ch.  194  (18  Stat.  888)     716 
Act  of  July  8,  1864,  ch.  210  (18  Stat  861) 

614,807 
Act  of  July  2,  1864,  ch.  335  (18  Stat  875- 

877) 447, 988. 984 

Act  of  July  4, 1864,  ch.  340  (IS  Stat.  881)    651 

Act  of  Feb.  87,  1866 

•  970,  971 
Act  of  March  8,  1865,  ch.  78  (18  Stat  488)  189 
Act  of  March  8, 1865,  ch.  78  (18  Stat.  484)  484 
Act  of  Maivh  8,  1865,  ch.  79  (18  Stat  487)  897 
Act  of  March  8, 1865.  ch.  81  (18  Stat.  497)  664 
Act  of  March  8, 1865,  ch.  86  (18  Stat  600- 

601) 66.  308.  649,  679 

Act  of  March  8, 1866,  ch.  87(18  Stat.  501, 

502) 609, 980,  981 

Act  of  MiudiB,  1865,  ch.  118  (18  Stat  588) 

614,807 
Proclamation  of  May  28,  1865  (18  Stat. 

758) 888 

Actof  March8,1866.ch.  18(14  8tat4)..    716 

Act  of  March  10,  1866 00 

Proclamationof  Apr.  2,18«6(14Stot811)  619 
Act  of  April  9.  1866,  ch.  81  (14  Stat  88)  861 
Act  of  July  18, 1866,  ch.  184  (14  Stat.  98) 

go    1^    Kgi 

Act  of  July  18, 1866,  ch.  181  (14  Stat!  94) '  664 
Act  of  July  18, 1886,  ch.  164  (14  Stat  143- 

178). . .  .485, 489, 662,  750, 751, 896, 974 

Actof  July  18,  1866 90 

Act  of  July  38. 1866,  ch.  319  (14  Stat.  320)  581 
Act  of  July  36, 1866.  Ko.  78  (14  Stat  611)  689 
Act  of  July  35.  1866,  ch.  384  (14  Stat  338)  708 
Act  of  July  28,  1866,  ch.  810  (14  Stat.  844)  658 
Proclamation  of  Aug.  20.  1866  (14  Stat 

814) 610 

Act  of  Feb.  5,  lt)67,  ch.  28  (14  Stat.  885) 

228.  265.  885,  888 
Act  of  Maich3, 1867,  ch.  145  (14  Stat.  432)  619 
Actof  Mandi8, 1867,  ch.  158  (14  Stat.  428) 

289,241 
Actof  March  2, 1867,  ch.  168  (14  Stat  471) 

561,  563 
Act  of  March  3. 18e7.rh.  186  (14  Stat  545)  818 
Act  of  Feb.  10,  1868,  ch.  7  (15  Stat.  84)  734 
Act  of  March  37,  1868,  ch.  84  (15  Stat  44) 

365.  835,  888 
Act  of  June  26. 1868,  ch.  71  (15  Stat.  75) 

617,  618,  666 
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THE  DECISIONS 


or  THE 


Supreme  Court  of  the  United  States, 


AT  DECEMBER  TEEM,  1868. 


[NameB  of  Counsel  wbo  aotually  appeared  and  argued  the  case,  as  shown  by  the  * 
Book,    are  ^ven  In  heavy  faced  type.] 


Ulnute 


DAVID  OORDOK,  Administrator,  and  SU- 
SAN GORDON,  AdminiBtratrix  of  Obobob 
FiBBKii,  Deceased,  Appt*., 

V. 

THE  UNITED  STATES. 

(See  B.  C.,T  WaU.,  I8B-IS6.) 
Pmeer  of  Qmffreit  oner  claim*. 

OonirreaB  may  ahoUsh  a  tribunal  which  It  created 
for  the  adjustment  of  claims,  or  commit  them  to 
tome  other  authority ;  in  either  event  a  claimant's 
richt  is  not  thereby  violated. 

[No.  126.] 

ArjpudMor.  t4,  1868.    Dteided  Apr.  6,  1868. 

Opirtim  dtUttrtd  Dee.  SI,  1868. 


A 


PPEAL  from  the  Ck}urt  of  Claims. 


A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court,  where  the  facts  as  found 
by  tbe  court  below  are  set  out. 

Mr.  Heary  Bennett,  for  appellant: 

An  award  duly  made  under  the  Law  of  1860 
WM  good  and  valid.'  Its  repeal  afterwards,  in 
1861.  did  not  invalidate  the  award. 

Puifendorf,  61;  Dwar.  Stat.,  587;  Smith, 
Stat,  and  Const.  Law,  sees.  760,  767;  8  How., 
421;  10  N.Y.,  374;  18  Pet.,  611;  7  Cranch,184. 

It  has  been  judiciaUy  settled  that  interest 
should  be  paid  on  this  claim,  and  the  debt 
draws  interest  until  paid.  Ithasbeen  so  settled : 

1.  By  the  Act  of  1848. 

2.  By  the  decision  of  the  Auditor,  1848. 

S.  By  the  decisions  of  the  Attomeys-Qeneral, 
1849. 

4.  By  the  dedsions  of  the  Secretary  of  War, 
18S8. 
And  by  Congress,  in  1867.  1858, 1860. 
These  decisions  are  conclusive  upon  the 
"-"ted  States. 

Op.  Atty-Oen.,  71,  07;  House  Report,  467, 
kas.  86th  Congress. 

emt.  JTohn  9.  Weed  and  B.  P.  Norton, 
appellees: 

be  Secretary  of  War  was  not  an  arbitrator, 
his  decision  was  not  an  award. 
kniT.  Law  Die,  tit.  Arbitrator;  Russ.  Arb., 

lie  resolution  of  June  1, 1860,  gave  the  ap- 
ant  a  tribonal  before  which  his  claims  might 
investigated.    Its  repeal  only  deprived  him 
7  Wall. 


of  that  tribunal.  His  remedy  alone,  and  not 
his  right,  was  affected. 

Butler  V.  Pcdmer,  1  Hill,  824;  Thay«r  v. 
Setitey,  11  Me.,  284;  Springfield  v.  Oom.,  etc., 
6  Pick.,  601;  GommonweaithY.  Leach,  24  Pa., 
66;  Uuehlan  Toumship  Boad,  80  Pa.,  166. 

Interest  is  not  allowable  on  claims  against  the 
government. 

7  Op.  Attys-Qen.,  688;  Vol.  1.  560;  Vol.  8. 
110;  Vol.  8,  638;  VoL  4, 14,  186;  Vol.  6.  106; 
Vol.  9,  67. 

Mr.  JutUee  Orier  delivered  the  opinion  of 
the  court: 

The  case  of  Ferrmra,  18  How.,  40,  was  the 
first  to  bring  before  us  these  claims,  under  the 
Treaty  with  Spain  in  1819.  This  was  in  1857, 
mora  than  thirty  yean  after  the  date  of  the 
treaty.  In  the  opinion  of  the  Ohief  Juttiee  In 
that  case,  p.  46,  will  be  found  a  concise  history 
of  the  previous  legislation  of  Congress  on 
this  subject.  That  case  was  brought  here  by 
way  of  appeal  as  from  the  judgment  of  the  Dis- 
trict Court  of  Florida.  And  tms  court  was  im- 
portuned to  give  some  utterance  by  which  the 
Secretary  of  the  Treasurv  might  be  justified  in 
a  departure  from  the  rule  adopted  on  the  sub- 
ject, with  regard  to  the  allowance  of  interest. 
In  the  argument  of  the  case  the  Attomey-Oen- 
eral  stated  as  a  historical  fact,  tliat, 

"  The  first  of  these  claims  was  presented  to 
the  Secretary  of  the  Treasury  for  payment  in 
the  year  1825,  and  others  have  been  constanUy 
and  successively  presented  from  that  time  to  the 
present.  The  number  of  claims  thus  presented 
was  about  two  hundred,  and  the  amount 
paid  has  exceeded  $1,000,000.  But  from 
the  first,  and  in  eveiy  case  where  interest  has 
been  allowed  by  the  fHorida  judge,  the  principal 
only  was  paid,  and  the  interest  disallowed  by 
the  Secretary  of  the  Treasury.  For  the  last 
twenty-five  years  this  has  been  the  unvaried 
and  uniform  course  of  decision  and  action  by 
every  successive  Secretary  of  the  Treasury  who 
has  acted  on  the  subject,  sustained  by  the  ofi9- 
cial  opinions  of  several  Attorneys-General,  with- 
out the  express  dissent  of  any  one  of  them  offi- 
cially declared." 

But,  notwithstanding  the  persistent  importu- 
nitv  of  the  parties  who  brought  forward  those 
stale  claims,  to  obtain  some  dictum  or  hint  of 
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an  opinion  that  interest  for  moie  than  thirty 
yean  should  be  paid,  this  court  refused  to  take 
jurisdiction  and  pronounce  any  opinion  on  the 
subject. 

Since  that  time  it  appears  that  the  Treasury 
has  been  thought  to  labor  under  the  very  un- 
usual disease  of  a  pUtfun-a,  and  the  Attorney- 
General,  unwilling  to  "  follow  in  the  footsteps 
of  liis  predecessors,"  has  discovered  a  mode  of 
relief  for  its  depletion  by  allowing  fortv  years' 
interest  to  these  claimants  as  a  reward  for  their 
laches  in  not  pursuing  them  in  proper  time. 

The  case  bwore  us  Is  an  appeal  from  the  de- 
cision of  the  Court  of  Clums.  The  case,  as 
stated  by  the  learned  judge  who  delivered  the 
opinion  of  the  court,  u  as  follows: 

"  The  l<»al  representatives  of  George  Fisher, 
deceased,  by  their  amended  petition,  represent 
that  during  the  lifetime  of  the  said  George 
Fisher  and  in  the  year  1818,  a  large  amount  of 
his  propertv  in  Florida  was  taken  or  de- 
stroyed by  the  troops  of  the  United  States;  that 
before  his  decease  ue  said  Fisher  made  appli- 
cation to  Congress  for  compensation  for  the 
loss  and  destruction  of  the  property:  that  after 
his  decease  Uiis  application  was  renewed  by  his 
legal  representatives;  that  after  a  delay  of  sev- 
eral years,  and  in  the  year  1848,  Congress  passed 
an  Act  for  the  relief  of  such  legal  representa- 
tives, authorizing  and  requiring  the  Second 
Auditor  of  the  Tteasury  Department  to  exam- 
ine and  adjust  their  claims  on  principles  of 
equi^  and  justice,  having  due  regard  to  the 
proofs  for  the  value  of  the  property  taken  or 
destroyed;  providing  that  the  said  legal  repre- 
sentatives anould  be  paid  for  the  same  out  of 
any  monev  in  the  Treasury  not  otherwise  ^- 
propriatM.  This  law  also  enacted,  that  if  it 
should  be  found  impracticable  for  the  claim- 
ants to  furnish  distinct  proof  as  to  the  speciflc 
quantity  of  property  taken  or  destroyed  bv  the 
troops  and  bv  the  Indians  respectively,  it 
rtiould  be  lawful  for  the  said  accountine  officer 
to  apportion  the  losses  caused  by  said  troops 
and  Indians,  respectively,  in  such  manner  as 
the  proofs  should  show  to  be  just  and  equitable, 
so  as  to  afford  a  full  and  fair  indemnity  for  all 
losses  occasioned  by  the  troops ;  but  nothing  was 
to  be  Allowed  for  property  destroyed  by  the  In- 
dians." See  9  SUt.  at  L.,  713.  "  That  this  Act 
of  Congress  was  accepted  by  the  claimants,  and 
that  the  Auditor  proceeded  to  examine  and  ad- 
just the  claims  under  it;  that  the  Auditor  re- 
fused to  receive  and  consider  certain  deposi- 
tions and  proofs  presented  by  the  claimants,  be- 
cause he  did  not  consider  them  properly  au- 
thenticated ;  that  the  Auditor  made  what  the 
petition  states  to  be  '  an  award '  on  the  22d 
April,  1848,  allowing  one  half  of  the  value  of 
such  property  as  he  considered  that  the  proof 
established,  had  been  lost  or  destroyed ;  assum- 
ing, as  is  alleged,  that  one  half  of  the  loss  and 
destruction  was  occasioned  by  the  Indians  and 
not  by  the  troops.  This  award  amounted  to 
$8,878,  and  did  not,  as  is  alleged,  include  inter- 
est or  compensation  for  the  losses  and  injuries 
sustained ;  that,  in  December,  1848,  the  Auditor 
(at  whose  instance  does  not  appear),  reconsid- 
ered the  case,  corrected  an  error  in  calculation, 
of  $100  in  favor  of  the  claimants,  in  his  former 
report, and  allowed  interest  on  the  amount  as  cor- 
rected by  him,  being  $8,978  from  188a,the  date 
of  the  first  application  for  relief  to  the  date  of  the 
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allowance  in  1848,  which  interest  amounted  to 
$8,997.94.  Kot  yet  satisfied,  the  complainants 
demand  interest  from  the  time  of  the  loss  un- 
til the  award,  at  the  rate  of  interest  allowed  in 
Florida.  What  that  rate  was  does  not  appear. 
Thla  renewed  controversy  was  submitted  by 
the  Auditor  and  the  claimants  to  the  Attorney- 
General,  who  gave  an  opinion  U>at  interest  at 
the  rate  of  six  per  centum  should  be  allowed 
from  the  date  of  the  loss  to  the  time  of  the  al- 
lowance. Upon  this  a  further  allowance  of  in- 
terest was  made  by  the  Auditor,  amounting  to 
$10,004.80,  all  of  which  allowances  were 
granted  under  the  original  Act  of  April  12, 1848, 
and  were  paid  to  the  claimants  as  fast  as  the 
auditor  furnished  his  statements. 

The  claimants,  still  feeling  aggrieved,  re- 
newed their  application  to  Congress,  and  asked 
relief  from  the  ruling  of  the  Auditor,  complain- 
ing  that  he  had  excluded  certain  depoaitions 
which  he  deemed  not  properlv  authenticated. 

Thereupon,  on  Deramber  23, 1854,  Congress 
passed  a  supplemental  Act,  directing  the  Aud- 
itor to  re-examine  the  case  and  to  allow  the 
cl^mants  the  benefit  of  the  depositions  there- 
tofore marked  '  rejected  for  want  of  authenti- 
cation,' provided  they  were  then  legally  au- 
thenticated ;  the  adjustment,  under  die  supple- 
mental Act,  to  be  made  in  strict  accor^nce 
with  the  previous  Act. 

What  steps,  if  any,  were  taken  under  this  sup- 
plemental Act,  by  the  Auditor,  are  not  stated. 

On  the  8d  of  June,  1868,  a  Joint  Besolution 
was  passed,  devolving  upon  the  Secretary  of 
War,  the  execution  of  the  supplemental  Act 
above  referred  to,  directing  him  te  proceed  dg 
noco  to  execute  the  Act  and  its  supplement,  ac- 
cording to  their  plain  and  obvious  meaning, 
but  to  deduct  from  any  amount  which  might  M 
found  lustly  and  equitably  due  to  the  claim- 
ants, all  sums  which  had  been  previously  paid. 

The  Secretary  of  War  proceeded  to  examine 
the  case,  and  estimated  the  value  of  the  prop- 
erty destroyed  and  taken,  at  a  sum  higher  by 
$158  than  the  Auditor  had  done;  but  lie  also 
found  that  all  the  property  had  been  destroyed 
bv  the  troops,  and  none  of  it  by  the  Indians. 
'Thereupon  he  allowed  for  the  entire  value  of 
the  property,  insteadof  half  its  value,  and  added 
interest  from  the  date  of  the  destruction,  mak- 
ing a  further  sum  of  $89,217.50.  This  sum  was 
also  paid  to  the  claimants. 

Still  dissatisfied,  another  petition  was  pre- 
sented by  these  claimants  to  Congress,  ana  on 
the  Ist  of  June,  1860,  another  Joint  Resolution 
was  passed,  authorizing  and  requiring  the 
Secretary  of  War  to  revise  his  execution  of  the 
supplemental  Act  aforesaid,  and  on  said  revis- 
ion to  give  effect  to  all  the  testimony  filed,  in- 
cluding the  depositions  formerly  rejected  by  the 
Auditor,  and  to  restate  and  resettle  the  account, 
and  to  make  such  corrections  in  his  former 
statement  and  settlement  and  such  further  al- 
lowances, if  any,  as,  in  his  opinion,  justice  to 
the  claimants  should  require. 

The  Secretary  of  War  did  revise  his  state- 
ment and  resettie  the  account;  and  on  the 
2Sd  November,  1860,  stated  his  conclusions  in 
favor  of  the  claimants,  making  a  further  al- 
lowance of  $66,519.85. 

The  object  of  this  petition  is  to  obtain  from 
this  court  a  judgment  for  the  further  allow- 
ance of  $66,619.86. 
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It  alao  appeikrs  that,  oii  the  8d  March,  1861, 
Congras  passed  a  Joint  Resolution,  declaring 
the  Resolution  of  the  1st  of  June,  1860,  under 
which  the  Secretary  of  War  had  made  the  last 
allowance,  reacindeid.and  pronounced  the  same, 
and  all  the  proceedings  under  it,  null  and 
void. 

This  repealing  Resointion,  the  petitionerB  aver, 
was  paasied  without  their  knowledge  or  consent, 
or  without  notice  to  them,  and  that  by  reason  of 
it  they  have  not  been  paid;  also  insist  that  it  is 
inopoatiye,  unauthorized  and  void,  without 
power  to  affect  the  second  allowance  of  the  Sec- 
retary of  War,  which  they  insist  had  invested  in 
them  a  right  lieyond  the  retch  of  Congress. 

This  petition  was  demurred  to  by  the  solicitor, 
npon  the  ground  that  it  does  not  show  a  valid 
snbristing  claim  against  the  United  States." 

The  lanjguage  of  the  court  in  its  decision  of 
this  question  is  as  follows: 

"There  not  being  any  cause  of  action  or 
cUffl  set  up  in  the  petition,  save  that  founded 
upon  tlie  finding  of  the  Secretary  of  War  under 
the  Resointion  approved  June  1, 1860,  claimed 
to  be  an  award  and  holding,  as  a  majority  of  the 
court  does,  that  tliat  Resolution  and  all  action 
nnder  it,  was  declared  to  be  and  became  null 
and  void  by  the  fort»  and  effect  of  the  repeal 
of  March  2,  1861.  The  demurrer  is  sustained 
and  the  petition  dismissed." 

The  only  question,  therefore,  presented  by 
the  record  in  tnis  case  is,  whether  the  court  be- 
low gave  a  proper  construction  to  the  repeal- 
ineReeolmioo  of  March  2, 1861. 

The  whole  argument  urged  on  behalf  of  the 
appellants  is  founded  on  a  false  assumption.  It 
is  asserted  that  it  is  a  case  of  arbitrament  and 
award,  and  was  binding  as  such  on  the  gov- 
ernment, and  tliat  the  r^ieal  of  the  Resolution 
of  Congress  could  not  affect  or  invalidate  rights 
vested  by  the  award  previously  made  under  it. 
But  the  Secretary  of  War  was  not  an  arbitrator. 
An  arbitrator  is  defined,  Bouv.  Law  Die.  Tit. 
Arbitrator,  as  "  a  private  extraordinary  judge 
chosen  by  the  parties  who  have  a  matter  m  dis- 
pute, invested  with  power  to  decide  the  same." 
The  Secretary  of  War  acted  ministerially.  The 
resolution  conferred  no  judicial  power  upon 
him.  De  Qroot  v.  U.  8.  5  Wall.,  482  [72  U.  S., 
XVIII. ,  702].  In  order  to  clothe  a  person  with 
the  authority  of  an  arbitrator,  the  parties  must 
mutually  agree  to  be  bound  by  the  decision  of 
the  person  chosen  to  determine  the  matter  in 
ooatrovensy.  The  resolution  under  which  the 
Secretary  assumed  to  act  did  not  authorize  him 
to  make  a  final  adjustment  of  the  matter  em- 
braced in  it.  It  did  not  bind  the  appellant  to  an 
acceptance  of  llie  amount  reported  by  Uie  Secre- 
taiy.  or  that  he  would  cease  to  clamor  for  more, 
after  beine  a  fifth  Ume  paid  the  amount  of  dam- 
ages awamed  to  and  accepted  by  him. 

The  Joint  Resolution  of  June  1,1860,  was  the 
fourth  resolution  which  had  been  passed  for 
the  adjustment  of  the  claim  of  the  legal  repre- 
sentatives of  Qeorge  Fisher  against  the  United 
States,  for  injuries  done  to  hfi  property  by  the 
United  Statestroopsin  1818.  In  pursuance  of  the 
fliBt  three  of  these  resolutions,  five  different  al- 
lowances were  made  in  favor  of,  and  paid  to  the 
wpellsnt.  amounting  in  all  to  $66,808.83.  If 
the  finding  of  the  Secretary  of  War,  under  the 
Joint  Resolution  of  June  1, 1860, was  final  and 
oooclosive,  so  also  must  have  been  the  finding 
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and  allowance  of  the  Second  Auditor  of  the 
Treasury,  under  the  Joint  Resolution  of  April 
12th,  1888.  Yet  the  appellant  insisted  that  he 
was  not  concluded  by  the  finding  of  the  Second 
Auditor.  He  claimed  and  received  after  this 
allowance  four  additional  allowances. 

An  arbitrament  and  award  which  concludes 
one  party  onl^  is  certainly  an  anomaly  in  the 
law.  The  various  Acts  and  resolutions  of  Con- 
gress in  this  case  emanated  from  a  desire  to  do 
justice,  and  to  obtain  the  proper  information  as 
a  basis  of  action,  and  were  not  intended  to  be 
submissions  to  the  arbitrament  of  the  accounts 
ing  officer.  They  were  designed  as  instruction- 
to  the  officer  by  which  to  ^just  the  accounts. 
Congress  reserving  to  itself  the  power  to  ap- 
prove, reject  or  rescind,  or  to  otherwise  act  In 
the  premises  as  the  exigencies  of  the  case  might 
require.  In  other  words,  these  references  only 
reauire  the  officer  to  act  in  a  ministerial,  not  a 
juaicial  capacity. 

The  Joint  Resolution  of  June  1st,  1860,  gave 
the  appellant  a  tribunal  before  which  his 
'claims  might  be  investigated.  The  repeal  of 
that  resolution  only  deprived  him  of  that  tri- 
bunal. It  was  competent  for  Congress  to  abolish 
the  tribunal  it  created  for  the  adjustment  of  I  he 
appellant's  claims,  or  it  might  have  committed 
them  to  some  other  authority .  In  either  event 
the  claimant's  right  would  not  have  been  vio- 
lated, only  Us  remedy  for  the  enforcement  of 
those  rights  would  have  been  taken  away  or 
changed.  The  power  that  created  this  tribunal 
might  rightfully  destroy  it,  unless  some  rights 
had  accrued  which  were  the  result  of  the  crea- 
tion of  such  tribunal,  and  inseparable  from  it. 
Here  no  such  rights  had  resulted  from  the  pas- 
sage of  this  resolution.  The  appellant  was  left 
where  that  resolution  found  him.  His  right  to 
importune  Congress  for  more  was  not  at  all  im- 
paired by  its  repeal. 

l%ejitdffment  ofth«  (Jowriof  Claim*  it,  there- 
fore, affirmed. 

Clted-M  n.  8.,  400. 


LEWIS  MOORE,  IKff.  in  Bhr., 

V. 

JAMES  MARSH,  P.  BEAVER,  CHARLES 
C.  SHORKLEY  and  ELISHA  SHORK- 

LEY. 

(See  S.  C.  T  WaU.,  6JMm.) 

AuignmerU  of  part  of  patent,  when  no  bar  to 
patentee')  nut  for  infringement — effect  of. 

The  HSBismment  of  an  undivided  half  of  letters 
patent,  BUDsequent  to  an  iDfrinsement  but  before 
the  oommenoement  of  the  suit,  Is  no  bar  to  pat- 
entee's claim  to  recover  damages  for  such  Inf rinire- 
ment. 

The  asalKnment  of  a  patent  does  not  carry  with  It 
a  transfer  of  the  right  to  damages  for  an  lofrtngre- 
ment  committed  l>ef ore  suoh  assignment. 

[No.  289.] 

Argued  Dee.  U,  1868.  Decided  Jan.  J^,  1869. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

This  action  was  brought  in  the  court  below 
by  the  plaintiff  in  error,  to  recover  damages 
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for  infringment  of  a  certain  patent.  Issue  hav- 
ing been  Joined  by  a  demurrer  to  tlie  defendant's 
plea  and  judgment  Uiereon  given  for  defend- 
ants, the  plaintiff  sued  out  thjjs  writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  Samuel  S.  FUher,  for  plaintiff  in 
error: 

Joint  patentees  or  assignees  of  a  patent  are 
tenants  in  common. 

PitU  V.  HaJO,,  8  Blatchf .,  201 ;  Vou  v.  Singer, 
4  Allen,  226;  Mathert  v.  Oreen,  1  Cb.  App. 
Ca8.,29. 

Tenants  in  common  cannot  Join  to  recover 
damages  for  injury  to  an  estate  which,  at  the 
time  of  the  injury  was  the  sole  property  of  one 
of  them.    1  Chit.  PL,  64. 

In  the  Act  of  July  4,  1836,  sec.  14,  the  words 
"  name  of  the  person  interested,"  do  not  mean 
persons  interested  in  the  patent  at  the  time  of 
bringing  the  suit;  but  persons  interested  in  the 
patent  at  the  time  when  the  cause  of  action 
accrued.  See  Dean  v.  Ma»im,  20  How.,  198  (61i 
U.  8.,  XV.,  876). 

An  assignment  of  a  patent  or  of  an  interest 
therein  does  not  carry  with  it  a  right  to  unliqui- 
dated damages,  previously  accrued  for  the  in- 
fringement thereof. 

Meitn.  H.  Baldwin,  Jr.,  and  W.  Bake- 
well,  for  defendants: 

Tliat  the  words  "  the  person  or  persons  in- 
terested, whether  as  patentees,  assignees  or 
grantees  of  the  exclusive  right  wi&in  and 
throughout  aspecifledpartof  theUnited  Slatee," 
in  the  I4th  section,  which  specifies  in  whose 
name  the  suit  should  be  brought,  mean  inter- 
ested in  the  patent,  and  not  mterested  in  the 
damages,  is  manifest: 

1.  By  comparing  tliis  with  the  11th  section, 
Act,  July  4, 1886. 

2.  By  the  fact  that  licensees  are  excluded, 
and  yet  they  are  frequently  the  only  parties  in- 
terested in  the  damages,  while  the  plaintiff,  as 
IMtentee,  assignee  or  grantee  of  an  exclusive 
right,  has  no  tnterest  in  the  damages. 

8.  From  the  dedaions  of  Uiis  court  and  of 
circuit  courts. 

Oayler  v.  Wilder.  10  How.,  498;  WatHbum  v. 
Gould,  8  Story,  181 ;  Suydam \.Day,  2  Blatchf., 
23;  OcodDtar  v.  MeBurnm,  8  Blalchf.,  82; 
filanehwrd  v.  S^ridge,  1  Wall.,  Jr.,  840. 

A  Datent  is  assignable  only  by  statute. 

See  Oanehard  v.  Eldridge,  1  Wall.,  Jr..  837; 
Brookt  y.  Byam,  2  Stoiy,  526. 

Claims  growing  out  of  and  adhering  to  prop- 
erty may  pass  by  assignment  of  the  property. 

Gomggyi  v.  Vcmm,  1  Pet.,  218;  BandoU  v. 
Ooekran,  1  Ves.,  9& 

Mr.  Justiee  Clifford  delivered  the  opinion 
of  the  court: 

Viewed  in  the  light  of  the  admitted  facts, 
the  only  question  in  the  case  is :  whether  the  as- 
signment by  the  plaintiff  to  a  third  person  of 
an  undivided  half  of  the  right,  title  and  interest 
secured  to  him  by  his  letters  patent,  subsequent 
to  the  alleged  infringement,  but  before  the  com- 
mencement of  hijB  suit,  is  a  bar  to  his  claim  to 
recover  damages  for  such  infringement. 

Letters  patent  were  granted  to  the  plaintiff  on 
the  18th  of  April,  1848,  for  a  certain  new  and 
useful  improvement  in  grain  drills,  in  which  it 
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is  alleged  that  he  is  the  original  and  flrst  in- 
ventor of  the  improvement.  Original  patent 
was  for  the  term  of  fourteen  years,  but  it 
was  subsequently  extended  by  the  Commis- 
sioner of  Patents  for  the  term  of  seven  years 
from  and  after  the  expiration  of  the  original 
term.  Alleged  defects  existed  in  the  ordinal 
specification  and,  in  consequence  thereofi  the 
plaintiff  on  the  8d  of  February,  1868,  surren- 
dered the  letters  patent,  and  the  same  were  re- 
issued to  him  in  three  new  patents  for  separate 
and  distinct  parts  of  the  invention  for  the  un- 
expired portion  of  the  original  and  extended 
terms  of  the  patent. 

Damages  are  clawed  of  the  defendants  for 
infringing  the  re-issued  letters  patent  from  the 
day  of  ue  re-issne  to  the  24th  of  February, 
1865,  as  more  fully  set  forth  in  the  declara- 
tion. 

Pleas  to  the  declaration  were  subsequently 
filed  by  the  defendants,  and  the  record  shows 
that  they  ^vedue  notice  of  certain  special  de- 
fenses which  they  proposed  to  offer  in  evidence 
under  the  general  issue,  in  pursuance  of  the 
Act  of  Congress  in  such  case  made  and  pro- 
vided. Before  the  day  for  the  trial  came,  how- 
ever, the  parties  filed  an  agreement  waiving  a 
Jury  and  submitting  the  cause  to  the  court, 
stipulating  that  the  decision  of  the  court  should 
have  the  same  effect  as  the  verdict  of  a  jury. 
Leave  to  amend  was  subsequently  granted  by 
the  court  to  both  parties. 

Purport  of  the  amendment  to  the  declaration 
was,  that  the  plaintiff  was  the  sole  owner  of 
the  letters  patent  for  the  County  of  Union,  in 
the  State  or  Pennsylvania,  from  the  date  of  the 
re-issued  letters  patent  to  the  24th  of  February, 
1865,  and  that  the  defendants  had  infringed 
the  same  throughout  that  period,  by  making  and 
using  the  invention,  and  vending  the  same  to 
others  to  be  used  without  his  license  or  con- 
sent. 

Defendants  filed  another  special  plea,  in 
which  they  alleged  that  the  plaintiff,  when  he 
commenced  his  suit,  was  not  the  owner  of  the 
exclusive  right  secured  in  the  re-issued  letters 
patent  within  any  part  of  the  United  States; 
that  in  certain  States  and  districts  he  had 
parted  with  all  his  interest  in  the  patent;  and 
that,  on  the  said  24th  of  February,  he  assigned 
and  transferred  an  undivided  half  of  all  the 
residue  of  his  right,  title  and  interest  in  the 
same,  and,  therefore,  that  the  plaintiff  had  no 
right  to  bring  this  action  in  his  own  name 
against  the  defendants.  Plaintiff  demurred  to 
the  plea,  and  the  defendants  joined  in  demur- 
rer. Parties  were  heard,  and  the  court  ren- 
dered judgment  for  the  defendants,  and  Uie 
plaintiff  sued  out  this  writ  of  error. 

Conceded  fact  is,  that  the  plaintiff  was  the 
exclusive  owner  of  the  patent  in  the  territorial 
district  where  the  alleged  infringement  was 
committed,  tliroughout  the  entire  period  of  the 
infringement,  as  aUeged  in  the  declaration. 
Express  allegation  of  the  declaration  is  to  that 
effect,  and  as  the  plea  is  in  avoidance  and  con- 
tains no  denial  of  the  matters  allied  in  the 
declaration,  they  must  be  considerea  as  admit- 
ted, unless  the  matters  alleged  in  the  special 
plea  are  a  suflScient  answer  to  the  action. 

Briefly  stated,  the  matter  alleged  in  avoid- 
ance of  the  right  of  the  plaintifT  to  maintain 
the  suit  is,  that  he,  before  he  commenced  the 
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«i]it  bat  aaboeqnent  to  the  Infringement,  sold 
ud  aasigned  an  undivided  half  of  his  patent 
for  the  territorial  district  where  the  inmnge- 
ment  was  committed,  to  a  third  person. 

Patenteea  have  secured  to  them,  by  virtue  of 
the  letters  patent  granted  to  them,  the  full  and 
«zcl«aive  right  and  liberty,  for  a  prescribed 
term,  "of  making  and  using,  and  vending  to 
others  to  be  used,'  their  respective  inventions 
-or  discoveries ;  and  whenever  their  rights,  as 
thus  defined,  are  invaded  by  otbers,  they  are 
entitled  to  an  action  on  the  case  to  recover 
actual  damages  as  compensation  for  the  injury. 
«  Stat,  at  L.,  128,  sec.  14. 

Such  damages  may  be  recovered  by  action 
on  the  case  in  any  circuit  court  of  competent 
Jurisdiction,  to  be  brought  in  the  name  or 
names  of  the  person  or  persons  interested, 
wheUier  as  patentees,  assignees,  or  as  grantees 
of  the  exclusive  right,  as  already  defined, 
within  and  thronriioat  a  specified  part  of  the 
United  States.    5  Stat,  at  L.,  128,  sec.  14. 

Assignees  and  grantees,  as  well  as  the  pat- 
«atee,  may,  imder  some  circumstances,  main- 
tain an  action  on  the  case  for  an  infringement, 
in  ti>eir  own  name,  as  appears  by  the  express 
words  of  the  Act  of  Congress.  An  assignee  is 
one  who  holds,  by  a  valid  assignment  in  writing, 
tlte  whole  interest  of  a  patent,  or  any  undivided 
part  of  such  whole  interest,  throughout  the 
United  States.    6  SUt.  at  L.,  121,  sec.  11. 

Where  ibe  patentee  has  assigned  his  whole 
interest,  either  before  or  after  the  patent  is 
issued,  the  action  must  be  brought  in  the  name 
of  the  assignee,  because  he  alone  was  interested 
in  the  patent  at  the  time  the  infringement  took 
place;  but  where  Uie  assignment  is  of  an  undi- 
vided part  of  the  patent,  the  action  should  be 
brought  for  every  infringement  committed  sub 
sequent  to  tbe  assignment,  in  the  Joint  names 
of  the  patentee  and  assignee,  as  representing 
the  entire  interest.  Herbert  v.  Adamt,  4  Mas.. 
15;  Curtis,  Pat.  (8d  edj.  sec.  847;  OayUr  v. 
WHder,  10  How.,  477;  Whittemore  v.  OutUrr,  1 
CtaU.,  480;  Weodwrth  v.  Wilton,  4  How.,  712. 

Settled  view  at  one  time  was,  that  the  grantee 
of  a  territorial  right,  for  a  particular  district, 
oould  not  bring  an  action  on  the  patent  in  his 
own  name;  but  the  Act  of  Congress  having 
made  him  a  partv  intercxrted  in  the  patent,  it  is 
now  equally  well  settled  that  he  may  sue  in  his 
own  name  for  Invasion  of  the  patent  in  that 
territorial  district,  as  no  one  else  is  injured  by 
any  such  infringement.  I\)ler  v.  Tuel,  6 
Cranch.  824;  Oa^  v.  Wilder,  10  How.,  477; 
Oortis,  Pat,  sec.  846. 

Both  assignees  and  grantees  have  an  interest 
in  the  patent,  but  the  terms  are  not  synony- 
mous, as  used  in  the  patent  law.  iwttor  v. 
OfOana.  4  Biatehf.,  1S7. 

Grants,  as  well  as  asrignments,  must  be  in 
writing,  and  they  must  oonvev  the  exclusive 
liglit,  under  the  patent,  to  make  and  use,  and 
▼end  to  others  to  be  used,  the  thing  patented, 
within  and  throughout  some  specified  district 
or  portion  of  the  United  States,  and  such  right 
must  be  exclusive  of  Uie  patentee,  as  well  as  of 
«U  others  except  the  grantee.  Suits  for  infringe- 
ment in  such  districts,  if  committed  subsequent 
to  the  grant,  can  only  be  brought  in  the  name 
of  the  grantee,  as  it  is  clear  that  no  one  can 
■laintain  such  an  action  until  his  rights  have 
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been  invaded,  nor  until  he  is  interested  in  the 
damages  to  be  recovered. 

Alleged  infringement  in  this  case  was  com- 
mitted in  the  County  of  Union,  in  the  State  of 
Pennsylvania,  and  the  admitted  fact  is,  that 
the  plaintiff,  throughout  the  entire  period  of 
the  infringement,  was  the  sole  owner  of  the 
exclusive  right  to  make  and  use,  and  grant  to 
others  to  make  and  use,  the  thing  patented  in 
that  territorial  district,  by  vfatue  of  his  original 
title  as  patentee,  having  never  assignra  or 
granted  any  right,  title  or  interest,  wiuin  ttiat 
county.    6  Stat  at  L.,  121,  sec.  11. 

Grant  that  these  views  are  correct,  and  it  is 
clear  that  unless  the  plaintiff  can  maintain  the 
action  there  can  be  no  redress,  as  it  is  too  plain 
for  argument,  that  a  subsequent  assignee  or 
grantee  can  neither  maintain  an  action  in  his 
own  name,  nor  be  Jomed  with  the  patentee  in 
maintaining  it  for  any  Infringement  of  the  ex- 
clusive right  committed  before  he  became  inter- 
ested in  the  patent.  Undoubtedly  the  assignee 
thereafter  stands  in  the  place  of  the  patentee, 
both  as  to  right  under  the  patent  and  future 
responsibility;  but  it  is  a  great  mist^e  to  sup- 
pose that  the  assignment  of  a  patent  carries 
with  itatransfer  of  the  right  to  damages  for  an 
infringement  committed  before  such  assign- 
ment. 

Comment  upon  the  cases  cited,  as  support- 
ing Uus  proposition,  is  unnecessary,  as  it  is 
clear  to  a  demonstration  that  they  ^ve  it  no 
countenance  whatever.  Such  a  proposition 
finds  no  support  in  any  decided  case,  nor  in  the 
Act  of  Congress  upon  the  subject. 

True  meaning  of  the  word  "interested,"  as 
employed  in  the  last  clause  of  the  14th  section  of 
the  Patent  Act,  when  properly  understood  and 
applied.  Is,  that  the  right  of  action  is  given  to 
the  person  or  persons  owning  the  exclusive 
ri^ht  at  the  time  the  infringement  is  com- 
mitted. Subsequent  sale  and  transfer  of  the  ex- 
clusive right  are  no  bar  to  an  action  to  recover 
damages  for  an  infringement  committed  before 
such  sale  and  transfer. 

The  reason  for  the  rule  is,  that  the  assignee 
or  grantee  Is  not  Interested  in  the  damages  for 
any  infringement  committed  before  the  sale  and 
transfer  of  the  patent.  Correct  interpretation 
of  tlie  words  "  person  or  persons  Interested  "  is, 
that  the  words  mean  the  person  or  persons 
Interested  in  the  patent  at  Uie  time  when  the 
infringement  was  committed,  which  is  the  cause 
of  actKm  for  which  the  damages  m^  be  recov- 
ered. Dean  v.  Maion,  20  How.,  108  [61  U.  8., 
XV.,  876]. 

Alignment  was  made  in  that  case  after  suit 
was  brought,  but  before  the  final  decree. 
Proof  of  the  fact  was  offered,  and  a  motion 
filed  to  dismiss  the  case,  but  the  court  over- 
ruled the  motion,  because  the  assignees  could 
have  no  inlsrest  in  a  suit  for  an  Infringement 
committed  before  their  right  accrued.  iUbom 
V.  Bewee,  8  Gray,  415;  1  HUliard,  Tr.,  621; 
Blades  v.  Harrii,  1  Younge  &  C,  280. 

Attempt  is  made  to  (ustinguish  the  case  at 
bar  from  the  rule  established  in  those  cases, 
but,  in  the  view  of  this  court,  without  suc- 
cess. 

Judgment  reverted.    Jfeu  venire  ordered. 

Clted-T  Blatobf .,  U :  IS  Blatobf  .,  lU ;  M  BlabdUt.. 
34a. 
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G.  P.  DBURT  AMD  W.  PAGE,  AadgDees,  of 
Thb  Bobtow  Locomotivk  Wohks, 
•• 
THE    MILWAUKEE    AND     SUPERIOR 
RAILROAD     COMPAKT.     JAMES    B. 
CROSS,    JAMES     LUDDINGTON   akd 
SAMUEL  B.  SCOTT. 

(See  S.  C  T  WaU.,  £«»406.) 

thmuhdent  fondotwrt,  purchattr  held  a*  trust- 
€6 — ehargeable  mth  iniereit. 

Wbere  directon  procured  a  mortgaKe  to  be  fore- 
cloaed  on  a  railroad  for  a  much  lurger  sum  than 
wai  actually  due,  by  fraudulent  oomblnatlon  with 
the  purohaaer :  held,  that  the  latter  must  be  held 
liable  as  trustee,  to  oreditora,  for  the  value  of  the 
property  be  purchased  on  the  sale  of  the  road,  after 
deducting  the  amount  due  him  at  the  day  of  sale. 

He  must  also  be  charged  with  Interest  on  the 
balance  found  due  the  creditor  complainants,  from 
thedurof  thesaletotheday  of  the  final  decree  in 
this  suit.  ^^     ^, 

[No.  8.] 

Argued  Dee.  17,  1868.     Beaded  Jan.  11,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellants,  to  subject  the  property 
of  the  Milwaukee  and  Superior  Railroad  Com- 
pany to  the  payment  of  a  certain  judgment. 
The  court  below  entered  a  decreu  in  favor  of 
the  complainants,  against  the  said  Railroad 
Company  for  $26,146.18,  being  the  debt,  inter- 
est and  costs  of  the  judgment  set  forth  in  the 
bill. 

The  decree  dismissed  the  bill,  with  costs  as 
to  the  defendants,  the  City  of  Milwaukee, 
James  Cross,  James  Luddineton  and  Samuel  P. 
Scott,  whereupon  the  complainants  took  an  ap- 
peal to  this  court. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Mettrt.  A.  A.  Jaekaon  and  M.  H.  C»r- 
pcater.  for  appellants: 

The  facts  in  this  case  sre  substantially  the 
same  as  attended  the  foreclosure  of  the  Barnes 
mortgage  on  the  La  Crosse  and  Milwaukee 
Railroad,  in  regard  to  which  this  court  said: 

' '  It  needs  no  authorities  to  show  that  such  a 
sale  cannot  be  upheld  without  sanctioning  the 
grossest  fraud  and  injustice  to  the  La  Crosse 
and  Milwaukee  Company,  the  mortgagor,  and 
its  creditors.  This  aeoepdve  notice  was  calcu- 
lated to  destroy  all  competition  among  the  bid- 
ders, and  indeed  to  exclude  from  the  purchase 
everyone  except  those  engaged  in  the  perpe- 
tration of  the  fraud. " 

Jamee  ▼.  B.  B.  Go.,  6  Wall.  768  (78  U.  8., 
XVIIL,  886). 

The  conduct  of  these  directon  is  not  dis- 
tinguished from  that  which  was  commented  on 
so  severely  by  this  court  in  Koe/Uer  v.  Blaek 
Bkier  Co.,  2  Black,  716  (67  U.  S.,  XVII.,  339). 

The  directors  agreed  to  and  did  sacrifice  the 
entire  property  of  the  Company,  which  it  was 
their  duty  as  trustees  to  protect,  to  secure  the 

Sersonal  advantage  of  discharge  from  their  en- 
orsements. 

These  circumstances  combining ;  a  foreclosure 
suit  conducted  by  collusion;  the  attorney,  the 
secretary  and  a  director  of  the  Company,  com- 
mencing the  suit  and  receiving  service  of  his 
own  subpeona;  making  defaiut  for  the  Com- 
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pany;  then  drawing  the  final  decree  against  th^ 
Company,  and  receiving  his  fees  for  such  valu- 
able and  bonajida  service,  from  the  conspira- 
tors who  were  preparing  to  swallow  the  entire 
property  of  the  Company,  and  thus  defraud  all 
stockh(Mdei8  and  creditors,  resulted,  as  might 
have  been  expected,  in  a  complete  consum- 
mation of  the  meditated  fraud. 

Cross,  Luddington  and  Scott,  pretending  to 
have  a  decree  for  $376,695.56,  which  had  cost 
them  $18,380.20,  prevented  all  competition  at 
the  sale,  and  purchased  the  entire  nalroad,  lo- 
comotives, cars  and  franchises  of  the  Company 
for  $20,000. 

Mr.  H.  Ii.  Palmer,  for  appellee: 

The  transactions  between  the  Railroad  Com- 
pany and  J.  Boorman  Johnson  &  Co.  .were  for 
the  simple  tendency  and  lawful  object  of  se- 
curity of  a  just  debt.  They  did  indeed  give  to 
these  creditors  a  preference. 

That  such  a  preference  was  lawful,  has  been 
repeatedly  determined  by  this  court. 

Marburjf  v.  Brooke,!  Wheat.,  666;  Brooke  y. 
Marbury,  11  Wheat.,  78;  TomakiM  v.  WKeOer, 
16  Pet.,  106. 

By  making  the  transfer  of  the  880  bonda 
which  had  been  {deposited  with  M.  K.  Jessup 
&  Co.  to  Johnson  &  Co.,  the  directots  of  the 
Railroad  Company  only  exercised  thdr  un- 
doubted right  to  give  a  preference  to  meri- 
torious creoitorB. 

Neither  the  complainants  nor  their  assignor 
had  acquired  any  lien,  legal  or  equitable  upon 
the  propertv  of  Uie  Railrmtd  Company,  or  upon 
the  bonds  deposited  with  M.  K.  Jessup  &  Co. 

The  complainants  relied  upon  the  securities 
for  which  they  stipulated,  and  had  no  clium 
down  to  the  date  of  their  judgment  upon  any 
other  property  of  the  Company.  They  did  not 
rely  upon  the  mortgage  bonds,  lUd  not  stipulate 
for  and  did  not  have  any  of  them;  they  had  no 
claim  upon  nor  interest  in  the  Jessup  bonds,  and 
therefore  have  no  right  to  question  the  disposi- 
tion made  of  them  by  the  Company. 

Mr.  Jvetiee  Oavlai  delivered  the  opinion  of 
the  court: 

Druiy  and  Page,  assignees  of  the  Boston  Lo- 
comotive Works,  having  failed  at  law  to  obtain 
satisfaction  of  a  judgment  recovered  by  them 
against  the  Milwaukee  and  Superior  Itailrtwd 
Company,  brought  suit  in  chancery,  to  subject 
the  property  of  the  road  to  the  payment  of  their 
debt. 

The  court  below  dismissed  the  bill  as  to 
Cross,  Luddington  and  Scott,  of  which  the  ap- 
pellants complain.  The  object  of  the  suit  is.  to 
reach  the  sale  of  the  franchises  and  property  of 
the  Milwaukee  and  Superior  Railroad  Com- 
pany to  Cross,  Luddington,  and  Scott,  by  virtue 
of  a  decree  of  foreclosure.  It  is  charged  that 
the  sale  was  fraudulent.  The  history  of  the 
case  is  substantiallv  this:  Bailey  &  Co.,  of 
Liverpool,  England,  held  notes  against  the  Mil- 
waukee and  Superior  Railroad  Company,  in- 
dorsed by  four  of  its  directon,  for  about  $21,- 
O00,and  as  collateral  security  for  their  payment, 
$48,000  in  mortgage  bonds  of  the  road.  $280,- 
000  inrimilar  bonda,  but  which  have  never 
been  issued,  were  sealed  up  and  deposited  with 
M.  E.  Jessup  &  Co.,  not  to  be  issued  until  the 
indebtedness  to  EWler  A  Co.  was  paid,  and 
twenty-seven  miles  of  the  road  were  builL 
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The  Company  became  thoroughly  insolvent, 
and  Bailey  &  Co.  being  unpaid,  brought  actions 
■gainst  the  directoT8,on  their  indorsement,  who 
procured  (but  at  their  own  expense  and  risk)  a 
suit  to  be  commenced  to  foreclose  the  mortgage, 
80  that  they  could  make  their  debts  out  or  the 
collateimls  m  their  hands.  In  this  suit,  certain 
bonds  issued  to  the  City  of  Milwaukee,  and  the 
$48,000  bondsfheld  by  Bailey  &  Co.  were  spoken 
of;  but  no  mention  was  made  of  the  $2W,000 
in  bonds  deposited  with  Jessup  &  Co. ,  and  no 
rdief  asked  in  relation  to  them.  On  the  19th  of 
March,  1859,  the  bill  was  taken  as  confessed, 
deoee  rendered,  and  the  case  referred  to  the 
master  to  compute  and  report  the  amount  that 
was  doe. 

Prior  to  the  decree,  in  consequence  of  nego- 
tiatims  between  the  directors  and  Cross,  Lud- 
dington  and  ijcott,  a  scheme  was  formed  by  the 
terms  of  which  these  persons  were  to  purchase 
the  Bailey  claim  and  protect  the  directors  from 
tbeir  indonement,  who,  on  their  part,  were  to 
aid  tltem  to  acquire  the  entire  property  of  the 
road. 

In  furtherance  of  this  plan,  the  280,000 
bonda  in  the  tiands  of  Jessup  &  Co.  (by  resolu- 
^on  of  the  Board  of  Directors),  were  deliTered 
to  Bailey  &  Co.,  as  additional  security  for  their 
claim. 

They  did  not  ask  for  further  security  and  re- 
fused at  first  to  receive  these  bonds  and,  in  fact, 
did  not  receive  them  until  they  had  sold  their 
daim  with  their  collaterals  to  Cross  &  Co. , 
which  was  after  the  decree  in  the  foreclosure 
suit.  Cross  and  his  associates  haying  thus  got 
pocaesrion  of  $82^,000  in  bonds  transferred  by 
Bailey  &  Co.  as  collaterats,  in  order,  as  they 
laid,  to  become  the  absolute  owners  of  them, 
•old  them,  with  consent  of  die  Railroad  Corpo- 
ration, at  the  Exchange  in  Milwaukee,  on  five 
days'  notice;  bought  them  for  a  large  sum  of 
money:  produced  them  before  the  master,  who 
allowed  them  as  a  lien  on  the  road,  and  the 
final  decree  in  the  foreclosure  suit  was  rendered 
upon  said  $322,000  bonds  and  no  others. 

The  transaction  which  this  short  recital  of 
facts  discloses  cannot  be  sustained  by  a  court  of 
equity.  The  conduct  of  the  directors  of  this  Rail- 
road Corporation  was  very  discreditable,  and 
without  authority  of  law.  It  was  their  duty  to 
administer  the  important  matters  committed  to 
their  charge,  for  the  mutual  benefit  of  all  parties 
iaterested,  and  in  securing  an  advonta^  to 
themselves,  not  common  to  the  other  creditors, 
tbey  were  guilty  of  a  plain  breach  of  trust.  To 
be  relieved  from  their  indorsement,  they  were 
willing  to  sacrifice  Uie  whole  property  of  the 
road.  Bound  to  execute  the  responsible  duties 
intmsted  to  their  management,  with  absolute 
flddity  to  both  creditors  and  stockholders,  they. 
nevertheless,  acted  with  reckless  disregard  of 
Uie  rights  of  creditors  as  meritorious  as  those 
wIkmo  paper  tliey  had  indorsed.  If  Bailey  A 
Co.  liad  sold  iron  to  build  the  road,  so  had  the 
Boston  Association  sold  locomotives  to  nm  it. 
It  is  not  easy  to  see  why  the  Corporation  should 
fiThanst  its  olecta  to  pay  one,  and  leave  the  other 
nnpwd.  But,  it  is  said,  the  directors,  being  un- 
able to  pay  both,  had  the  right  to  choose  be- 
tween them.  We  do  not  deny  that  a  debtor  has 
a  iegai  right  to  prefer  one  creditor  over  another, 
wbni  the  transaction  is  bona  fide;  but  this  is,  in 
no  Just  sense,  a  case  of  preference  between 
See?  Waix. 


creditors.  If  the  law  permits  the  debtor,  in 
failing  circumstances,  to  make  choice  of  the 
persons  he  will  pay,  it  denies  him  the  right,  in 
doing  it,  to  contrive  that  tlis  unpreforred  cred- 
itor shall  never  be  paid.  In  other  words,  the 
law  condemns  any  plan  in  the  disposition  of 
property  which  necessarily  accomplishes  a 
fraudulent  result. 

That  the  plan  adopted  by  the  directors  of  thi» 
railroad  to  diapoee  of  its  property  to  Cross  &■ 
Co.  was  a  fraudulent  contrivance,  and  neces- 
sarily, if  executed,  accomplished  a  fraudulent 
result,  is  too  plain  for  controversy.  At  the 
time  this  scheme  was  initiated,  there  were  only 
five  miles  of  track  laid,  the  Company  hopelessly 
insolvent  and  the  enterprise  abandoned.  In 
this  condition  of  things,  the  directors  were  sued 
on  their  indorsement  and,  as  was  natural, 
manifested  an  anxiety  to  have  the  property  of 
the  Company  pay  the  debt  for  which  they  were 
liable.  But  Bailey  &  Co.  preferred  not  to  en- 
force their  mortg^e  lien,  and  00.1^  consented 
to  allow  it  to  be  done,  on  being  mdemnified 
against  the  risk  and  expense  of  the  suit.  The 
directors,  in  furnishing  them  this  indemnity,  in 
order  to  procure  the  enforcement  of  the  mort- 
gage Uen  to  the  extent  of  $43,000,  which  in 
their  hands  was  a  just  debt  against  the  Com- 
pany, were  guilty  of  no  wrong.  But  the  de- 
parture from  right  conduct,  on  their  part,  com- 
menced at  this  point.  Notwithstanding  they  had 
the  control  of  the  foreclosure  suit,  they  were 
not  content  to  let  it  proceed  to  decree  and 
sale  without  they  were,  in  advance,  relieved  of 
personal  responubility.  Bailey  &  Co.  would 
not  release  them,  and  they  endeavored  to  find 
some  person  who  would  purchase  the  Bailey 
claim,  with  its  collaterals,  and  discharge  them 
from  liability  on  their  notes.  This  would  have 
been  well  enough,  if  the  scheme  had  embraced 
only  the  $42,000  bondsheldascollatends, which 
the  Company  justly  owed,  and  which  the  fore- , 
closure  suit  was  brought  to  enforce.  But  the ' 
scheme  went  much  further,  for  these  directors, 
who  controlled  the  Corporation,  in  their  selfish 
desire  to  save  themselves  at  the  expense  of  their 
own  reputation  and  therights  of  creditors,  were 
willing  to  tise  the  means  at  their  command  to 
swell  the  indebtedness  of  the  road  beyond  its- 
true  amount,  in  order  to  aid  more  effectually 
Cross  and  his  associatee  to  acquire  the  prop- 
erty of  the  Company. 

If  Cross  &  Co.  had  been  satisfied  with  the 
transfer  of  the  $42,000  bonds,  which  consti- 
tuted the  true  indebtedness  against  the  road,  in 
the  hands  of  Bailey  &  Co.,  the  transaction  on 
their  part  would  have  been  free  from  censure; 
but  the  certain  attainment  of  the  object  they 
had  in  view  required  more  bonds.  It  was  very 
clear  that  bidders  might  appear,  if  the  road  was. 
to  be  sold  for  no  more  than  the  face  of  these 
bonds,  while  they  would  be  deterred  from  at- 
tending a  sale  where  the  sum  to  be  made  waa 
over  $300,000.  To  bring  the  decree,  therefore, 
up  to  a  point  at  which  competition  would  be 
silenced,  it  became  necessary  to  use  the  bonda 
in  the  hands  of  Jessup  &  Co.  $280,000  in  the 
bonds  of  an  insolvent  corporation— constitutine- 
no  indebtedness  against  it — are  thrust,  unasked, 
into  the  hands  of  creditors,  for  the  ostensible 
purpose  of  furnishing  them  additional  security, 
when,  at  the  time,  they  were  negotiating  a  sale 
of  the  debt  to  be  secured  for  $7,000  less  than 
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ita  face.  But  the  transfer  to  Bailey  &  Co.  was 
a  mere  pretense.  To  preserve  a  semblance  of 
faimeaa  in  the  business,  tlie  bonds  had  to  come 
through  Bailey  &  Co.  but  the  real  purpose  was 
not  to  help  them,  but  to  aid  Cross  and  his  as- 
sociates to  absorb  the  whole  road — and  this 
these  directors  were  willing  to  do — when  the 
debt  thev  were  struggling  to  escape  could  be 
paid  for' $18,880.20,  and  the  very  iron  in  the 
road  bed,  for  which  the  debt  was  incurred,  was 
worth  over  $20,000. 

It  is  claimed  that  the  sale  at  the  Milwaukee 
Exchange,  assented  to  by  the  Corporation,  con- 
ferred rights  on  the  purchasers  of  the  bonds 
which  cannot  t>e  suceesfully  attacked :  but  this 
claim  is  based  on  the  idea  that  the  sale  was  for 
an  honest  purpose,  when,  in  fact,  it  was  only 
part  of  a  previously  concerted  plan  to  accom- 
plish a  fraudulent  purpose.  The  ceremony  of 
this  sale  was  a  cheap  way  of  showing  honesty 
and  fairness,  for  it  was  very  evident  that  an 
advertisement  to  sell  a  large  amount  of  the 
bonds  (having  no  market  value)  of  an  insolvent 
and  abandoned  railroad  corporation  would 
never  attract  the  attention  of  capitalists. 

The  scheme  to  acquire  the  property  of  this 
Corporation  was,  in  its  inception,  fraudulent, 
and  every  step  in  the  progress  of  its  execution 
was  necessarily  stamped  with  the  same  charac- 
ter. There  is  nothing  in  this  record  to  miti- 
gate the  conduct  of  the  defendants,  who  pur- 
chased the  Milwaukee  and  Superior  Railroad. 
They  knew  the  road  was  abanaoned ;  the  Com- 
pany insolvent;  the  complainants  unpaid  for 
property  then  in  the  possession  of  the  Corpora- 
tion ;  and  yet  they  combine  with  timid  and  un- 
fMtbful  trustees  to  get  not  only  this,  but  all  the 
property  of  the  Corporation,  and  adopted  a 

Slan  to  carry  out  their  project,  which  resulted 
1  raising  the  decree  to  an  extent  that  would 
necessarily  prevent  all  fair  competition.  The 
fruits  of  such  an  adventure  cannot  be  enjoyed 
by  the  parties  concerned  in  it. 

There  are  other  features  in  this  case  which 
provoke  comments,  but  we  forbear  to  make 
them. 

Cross,  Luddington  and  Scott  purchased  the 
entire  railroad,  locomotives,  cars  and  franchises 
of  the  Company,  for  about  $20,000.  Sabse- 
'quent  to  the  sale,  they  stripped  the  road  bed 
of  iron,  ties,  spikes  and  chairs,  which,  with 
the  locomotives,  cars  and  fencing,  they  sold  to 
various  parties,  and  realized  from  the  sales  a 
large  sum  of  money ;  but  how  much,  the  evi- 
dence is  80  singularly  loose  that  we  are  unable 
to  tell.  On  account  of  the  want  of  certainty  on 
this  point,  the  case  will  have  to  be  sent  back, 
and  referred  to  a  master  to  take  proofs,  who 
will  also  ascertain  and  report  the  v^ue  (if  there 
be  any2  of  the  franchises  of  the  Company  which 
Cross  &  Co.  still  i-etain. 

Cross,  Luddington  and  Scott  must  be  held 
liable  as  trustees  to  the  complainants  for  the 
full  value  of  the  property  they  purchased  on 
the  sale  of  the  road,  after  deducUng  the  amount 
due  at  the  day  of  sale  on  the  Bailey  Judgments 
against  the  directors,  which  amount  they  will 
be  allowed  to  retain. 

Thev  must  also  be  charged  with  interest  on 
the  balance  found  due  the  complainants,  from 
the  day  of  the  sale  to  the  day  of  the  final  decree 
in  this  suit. 

77ie  decree  of  the  OireuU  Court  i»  revetted,  cmd 
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the  eaute  remanded,  with  direeUoni  to  proceed  in 
txmformUy  teith  OUi  opinion. 

Clted-81  V.  B.,  6i)»;  108 TT.  8..  ON;  1  Holmes,  M; 
68awy.,41T. 


THE  CITY  OF  AURORA^,  Plff.  in  Brr., 

9. 

CHARLES  W.  WEST  amd  JOSEPH  TOB- 

RENCE. 

(See  &  C.  T  WaU.,  St-IOTJ 

Ih-oeeedingt  in  suit  not  a  bar  v  nle»»  Judgment  tea* 
rendered — on  demurrer  hidgment  will  be  given 
againet  party  vohoie  firet  pleading  iea»  de- 
feetite — eetoppel,  how  pleaded— former  judg- 
ment a>  to  title,  when  a  bar — effect  of  demurrer 
and  judgment  upon — when  conclusive— judg- 
ment on  coupons — interest  on. 

Cnless  a  final  judrment  or  decree  is  rendered  In  a 
suit,  the  proceeding  In  the  same  are  not  a  bar  to  a 
subsequent  action. 

Although  the  pleadlnss  demurred  to  may  be  bad, 
yet  the  court  will  (rive  Judgment  against  the  party 
whose  pleading  was  flist  defective  to  subatanoe. 

Technical  estoppels  must  be  pleaded  with  great 
strictness.  When  a  former  judgment  is  set  up  in 
bar  of  an  action,  it  is  not  required  to  be  pleiuled 
with  any  greater  atrlotneas  than  any  other  plea  in 
bar. 

Where  the  parties  are  the  same,  the  legal  effect 
of  a  former  judgment  as  a  bar  is  not  iminired  be- 
cause tbe  subject-matter  of  the  second  suit  is  dif- 
ferent, provided  the  second  suit  involves  the  same 
title  and  depends  upon  the  same  question. 

A  demurrer  to  a  pleading  admits  all  sucb  matters 
of  fact  as  are  sufficiently  pleaded. 

On  the  overruling  of  a  demurrer,  judgment  for 
tbe  plalntilf  is  Anal  If  the  merits  are  Involved ;  it  Is 
a  judgment  on  the  merits,  although  rendered  on 
demurrer. 

And  It  is  as  a  plea,  a  bar,  and  conclusive  between 
the  same  parties  upon  the  same  matter  directly  in 
question  In  a  subsequent  action. 

The  rule  applied  to  judgment  on  coupons  of 
bonds,  issued  in  aid  of  a  railroad  company. 

A  judgment  rendered  on  demurrer,  gettles  every 
matter  which  was  well  alleged  in  the  pleadings  of 
the  opposite  party. 

Interest  Should  be  allowed  on  coupons,  from  the 
time  tbey  are  due  until  the  date  of  the  judgment. 

[No.  14] 
Argued  Dee.  tg.  1868.     Decided  Jan.  11.  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  was  an  action  of  ostumpiitbrought  in  the 
court  below  by  the  defendants  in  error,  to  re- 
cover the  interest  alleged  to  be  due  on  certain 
bonds  issued  by  the  Ci^  of  Aurora,  in  payment 
of  a  subscription  of  $160,000  to  the  capital  stock 
of  the  Ohio  and  Mississippi  Railroad  Company. 

The  complicated  pleaaings  in  the  case  need 
not  be  here  set  out,  as  they  au£Bciently  appear 
in  the  opinion  of  the  court. 

The  court  below  sustained  certain  demurrers 
of  the  plaintiffs,  and  gave  Judgment  in  their 
favor  for  $10,S34.S0,  with  costs.  To  reverse 
this  judgment,  the  defendant  prosecutes  this 
writ  of  error. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Jtr«mr«.  T.  D.  Lincoln  and  WilliMn  S. 
HoIbuui,  for  plaintiff  in  error: 

1.  The  two  cases  pleaded  as  res  judicata 
went  off  upon  demurrer,  and  the  whole  is  upon 

NOTB.— B«  judicata;  amcVusivenem  of  Judgnumta. 
See  note  to  B'k  of  TJ.  S.  v.  Beveriy,  12  U.  8.  a  Bow.), 
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tiie  record;  and  a  careful  examination  of  the 
records  and  a  comparison  thereof  with  the 
record  in  this  suit,  will  show  that  the  questions 

Snt  in  issue,  both  of  law  and  fact,  are  wholly 
liferent;  and  that  the  records  pleaded  cannot, 
therefore,  estop  the  defendant  from  proving  the 
truth  or  its  pleas. 

The  maxim  ntmo  debet  bit  texari  pro  una  et 
tadaik  eav*a,  reauires  that  the  very  point  in 
question  should  have  been  in  issue  and  deter- 
mined in  the  former  suit. 

GurteTT.  Jamet.  ISMees.  &  W.,145;  W.,Alex. 
*  G.  8.  P.  Oo.  v.  8iekle».  24  How.,  844  (65  U. 
8..  XVI.,  854);  Mtrriamv.  Whittemore,  6  Gray, 
817;  TWfcer  T.  .Bau^A^on,  9  Cash. ,  850;  Outram 
▼.  Moreaood.  8  East,  864;  HUehin  t.  GamfbeU, 
3  W.  Bl.,  881:  WcJa  v.  Lyon,  2  Mich.,  276; 
Gardner  t.  Sudcbee,  3  Cow.,  126;  Bouehaud  y. 
Diat,  3  Den.,  248;  CdmpbeB  r.  Butti,  8  N.  Y., 
174;  Doty  V.  Broum,  4  N.  Y.,  73.  74;  Camphett 
▼.  Ckmtaltu,  25  N.  Y.,  618;  Ouegt  v.  Warren,  9 
Ex.  Ch..  Vn-.Hugheav.  Alexander,  SDuer,  491; 
Dati*  ■?.  Taleott,  14  Barb.,  620;  Pirkins  v. 
Moore,  16  Ala.,  19;  Dotaiton  t.  Fttyne,  2  H. 
BL,  S»l;Bradshoui  ▼.  Reath,  18  Wend.,  419; 
Kiiheffer  v.  Herr,  17  8erg.  &  R.,  319. 

An  examination  of  the  cases  will  show  how 
exceedingly  guarded  the  courts  have  been  In 
Rteaking  of  this  maxim,  and  in  confining  it  to 
the  very  point  which  was  drawn  in  issue  and 
adjudicated  in  the  former  court. 

aObert  V.  Thtympton,  9  Cush.,  360;  Hyiat  v. 
Bate*,  86  Barb.,  816;  TFofet  ▼.  Lyon,  2  Mich., 
282;  GoodaU  v.  TutOt,  29  K.  Y..  467;  CMiraim. 
▼.  Mormaood.  8  East,  siSS;  CommUtionen  of  the 
LeitA  Harbor  and  Dock*  ▼.  The  Intpeetor  <>f  the 
Poor,  1  McQueen's  Scotch  App.,  pt.  1,  p.  22; 
Packet  Vo.  Y.  aiekUt,  5  WaU.,  692  (73  U.  8., 
XVIIL,  658). 

We  have  not  been  able  to  find  any  case  where, 
in  the  second  suit,  a  party  was  estopped  by 
snch  an  admission  by  demurrer,  from  putting 
these  facts  in  iseae  in  another  suit,  for  the  reason 
that  in  such  a  case  it  could  not  be  said  that  the 
point  had  been  adjudicated. 

An  admission  made  in  the  suit  can  be  taken 
a*  estoppel  only  in  that  suit. 

CarraeUne  y.  Carradine,  83 Miss.,  788;  Carter 
T.  Jame$,W  Mees.  &  W. ,  147 ;  Gresly ,  Eq.  Ev. ,  9. 

These  admissions  are  often  made  in  ignorance 
of  the  facts,  and  still  oftener  in  the  confidence 
which  counsel  have  in  certain  legal  questions, 
and  only  to  raise  these  questions  when  the  facts 
admitted  mi^ht  be  contested;  and  much  vex- 
atiooa  litigation  is  thereby  avoided. 

If  they  pass  into  judgment  they  are  con- 
dosive  in  that  case,  but  no  further;  much  less 
are  the  inferences  and  presumptions  of  law 
arising  from  these  facta  to  be  used  either  as 
evidence  or  estoppel  in  another  suit. 

See  BradAaiB  Heath,  18  Wend. .  419;  PerHn* 
T.  Jloore,  16  Ala..  19;  Carter  y.  Jamet,  18  Mees. 
A  W.,  146;  GUbeH  v.  Thompton,  9  Cush..  360. 

I  do  not  wish  to  misrepresent  the  court  be- 
low, but  I  understood  it  to  decide  that  the 
party  was  not  only  estopped  to  dispute  the  facts 
as  made  by  the  demurrer,  but  that  it  was  also 
estopped  m>m  mending  the  facts  put  in  issue  in 
the  suit,  if  it  had  an  opportunity  to  plead  and 
put  them  in  issue  in  the  former  suit. 

This  maxim  cannot  be  aided  by  intendment, 
inferenoe  or  awiment. 

PerkintY.  Moore,  16  Ala.,19;  Oariery.  JamM, 
See?  Waix. 


18  Meee.  &  W.,  14T:  Dotation  v.  Payne,  2  H. 
Bl.,581;lChit.Pl.,224. 

The  demurrer  to  the  petition  in  the  case 
tried,  could  not  be  held  to  put  in  issue  the  want 
of  consideration  of  the  bond  as  between  the 
CitTf  of  Aurora  and  the  Ohio  and  Mississippi 
Railroad  Company ;  much  less  the  notice  of  wis 
fact  to  West  and  Torrence,  when  they  receive 
the  bonds.  Hence,  under  the  above  rules,  the 
maxim  does  not  apply. 

2.  An  estoppel  against  an  estoppel  opens  up 
the  whole  matter  and  sets  it  at  large.  The 
Supreme  Court  of  Indiana  In  the  case  pleaded 
in  the  defendant's  rejoinder  (22  Ind.,  96),  hav- 
ing substantially  reversed  its  decision  in  the 
case  pleaded  (9  Ind.,  86)  and  sustained  the 
defenses  in  this  suit  between  these  parties,  the 
plaintiffs  below  cannot  insist  upon  the  case  as 
an  estoppel.  If  the  case  ple»led  in  the  re- 
joinder be  not  a  technical  estoppel,  it  is,  never- 
theless, an  authoritative  determination  of  the 
law  arising  upon  the  local  laws  of  Indiana  and 
binding  upon  this  court. 

8.  "rhe  8th  replication  is  to  the  fourth  plea. 
The  plea  avers  that  the  Ci^  was,  at  the  time 
of  stud  subscription  and  the  issuing  of  said 
bonds,  a  municipal  corporation,  with  no  power 
to  take  such  stock  or  issue  such  bonds  until 
they  were  required  so  to  do  by  a  majority  of 
the  qualified  voters  of  the  City,  at  an  annual 
election,  expressing  that  they  were  in  favor  of 
such  snbscnption;  that  a  majority  of  the  voters 
had  not,  at  an  annual  election,  so  expressed 
themselves;  and  that  the  plaintiffs,  when  they 
obtidned  possession  of  the  said  bonds,  had  notice 
of  these  facts. 

It  is  enough  that  the  plea  charges  them  with 
notice. 

If  Uiey  had  notice  of  the  want  of  the  vote, 
this  declaration  could  be  no  estoppel. 

To  constitute  an  estoppel,  the  party  pleading 
it  must  not  only  be  ignorant  of  the  truth,  but 
be  without  the  means  of  obtaining  it. 

No  matter  what  he  believes,  he  must  not  be 
put  on  inquiry  by  any  suspicious  circumstances, 

Boggi  V.  Mereed  Mining  Co.,  14  Cal.,  367; 
GommonweaUh  v.  MoUt,  10  Pa.,  631 ;  TreadweB 
V.  Com.,  11  Ohio,  St.  191;  VeederY.  Lima,  19 
Wis.,  280;  Montgomery  v.  M.  &  W.  P.  R.  Co., 
31  Ala.,  88;  Pa.  Da.  A  Md.  8t.  .yav.  Co.  v. 
Dandridge.  6  Oill  &  J.,  810. 

4.  There  is  no  promise  of  interest  in  these 
coupons,  and  no  proof  that,  by  the  law  of  New 
York,  interest  upon  such  paper  is  allowed. 
There  was  no  alle^tion  upon  the  subject. 
These  coupons  are  incidental  to  the  principal 
contract.  Thev  follow  it.  Being  for  interest 
themselves,  if  interest  be  allowed  upon  them, 
then  it  is  compound  interest  which  would  be 
illegal. 

Comparet  v.  Emng,  8  Blackf.,  828;  NUet  v. 
Comrt.,  8  Blackf.,  160;  TiUotton  v.  Pretton.  8 
Johns.,  229;  WiUiamt  v.  HoughUUing,  8  Cow., 
87;  Dixon  v.  Parket,  1  Esp.,  110;  Bx  parte 
Beavan,  9  Yes..  224;  Grimet  v.  Blake,  16  Ind., 
162;  Boyer  v.  Pack,  2  Den.,  108;  ToU  v.  HUler, 
11  Paige,  231;  Forman  v,  Porman,  17  How. 
Pr.,  257;  i&porfe  Beavan,  9  Yes  ,  238. 

Interest  upon  such  coupons,  or  upon  the 
annual  interest  falling  due,  cannot  be  contracted 
for.  even  at  the  time  the  ori^nal  contract  was 
made.  It  Is  against  the  policy  of  the  law  to 
permit  it. 
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NOei  V.  Gontn.,  8  Blackf.,  160;  Mowry  v. 
BMop,  5  Paige,  102;  Van  BentehooUn  y.  Zow- 
»im,  6  Johns.  CSi.,  818;  TM  t.  iTOtM-,  11  Paige, 
281;  Forman  v.  .Fbrtnan,  17  How.  Pr.,  267; 
Grimei  v.  Blake,  16  Ind.,  162. 

Mettrt.  Henry  Staaberjr  and  ThoauM 
O.  Mitekell,  for  defendants  in  error: 

The  whole  case  can  be  disposed  of  by  a  single 
proposition,  viz. :  that  there  is  nothing  to  show 
that  the  judgment  of  the  court  below  was  not 
rendered  upon  the  second  count  of  the  declara- 
tion. After  the  demurrer  was  overruled,  there 
was  only  one  plea,  the  general  issue  flied,  as  to 
this  court;  which  plea  was,  before  the  submis- 
sion of  the  cause  or  trial,  withdrawn. 

If  the  demurrer  to  this  second  count  had  been 
improperly  ruled,  which  it  was  not,  that  error 
would  have  been  waived  by  the  subsequent  fil- 
ing of  a  plea;  and  the  withdrawal  of  a  plea 
would  not  affect  the  result. 

Wheder  v.  Ourtii,  11  Wend.,  668;  Dearborn 
▼.  Kent,  14  Wend.,  188;  Jonet  v.  Thompion,  6 
Hill,  621;  ir«<n  v.  Tounhman,  8Ind.,264;J%)8r. 
«r«  V.  Smileji,  2  Port..  240;  Brahan  t.  OMnt,  1 
Minor,  169;  Cameron  v.  Amutnmg,  8  Clarke, 
(la.),  212;  U.S.  v.  Boyd,  6  How.,  29;  MeFadden 
V.  Pbrtier,  20  111.,  500;  SAeppard  v.  SftOion,  84 
Ala.,662;  Atrdtt  V.  BunUt.  2  A.  E.  Marsh.,  148. 

2.  The  first,  second,  fifth  and  sixth  replica- 
lions  set  up  former  recoveries  upon  other  cou- 
pons of  the  same  bonds,  in  actions  between  the 
same  parties,  as  estopping  the  City  of  Aurora 
from  denying  the  validity  of  the  bonds. 

The  Judgment  of  the  court  of  competent  au- 
thority, upon  a  point  directly  put  in  issue,  is 
conclusive  between  the  same  parties  whenever 
the  same  matter  is  sought  to  be  litigated  in  a 
subsequent  action. 

FrrraT'f  case,  6  Co.,  7;  SUeMn  v.  Campbell, 
2  W.  BI.,  827,  881;  Grant  v.  Ramtey,  7  Ohio 
St.,  167;  Broom,  Leg.  Max..  243;  7  T.  R..  466; 
Doty  V.  Brown,  4  N.  Y.,  71 ;  Babeoek  v.  Camp, 
12  Ohio  St.,  1 1 ;  Oardner  v.  Buckbee,  8  Cow.. 
130;  Burt  v.  Sternburgh,  4  Cow.,  669;  Outram 
V.  MoreuMod,  8  East,  846;  Bouehaud  v.  IHa»,  8 
Den.,  288;  Birekhead  v.  Brown,  6  Sandf.,  185; 
Le  Guen  v.  Gouvemeur,  1  Johns.  Cas.,  502; 
Duehet*  of  Kingston's  case,  11  St.  Tr.,  261;  20 
How.  St.  Tr.,  642. 

The  cases  which  were  cited  in  the  court  below 
as  modifying  or  calling  in  question  the  decisions 
which  have  been  just  citea,  do  not  tend  to  dis- 
turb the  weight  of  their  authority. 

In  some  of  these  instances  it  is  decided,  very 
pro^rly,  that  a  former  judgment  based  upon 
the  insufficiency  of  the  pleadings  is  not  conclu- 
sive. 

Lampen  v.  Kedgetcin.  1  Mod..  SXyt;Ke7idalY. 
Taibot,  1  A.  K.  Marsh.,  287;  Cole  v.  DrMceU,  1 
Blackf.,  16;  Wright  y.  DeUyne,  1  Pet.  (C.  C), 
109. 

In  others  of  this  class  of  cases  it  is  also  prop- 
erly decided,  that  a  former  judgment  is  not  an 
estoppel  as  to  matters  proved  by  wi^  of  aggra- 
vation or  otherwise  collaterally,  and  not  direct- 
ly and  necessarily  put  in  issue. 

OUbert  v.  Thon^Mm,  0  Cush.,  848;  Davis  v. 
Taleott,  14  Barb.,  611 ;  MiOer  v.  Manice,  6  Hill, 
114;  Kirkpatriekv.  Stingley,  2  Cart.,  269;  King 
V.  Chase,  15  N.  H.,  9;  Hibshman  v.  Dulleban,  4 
WatU,  IBS; Bennett  v.  Holmes,  1  Dev.  &B.,486. 

In  others  again  of  these  cases,  the  decisions 
are  based  upon  the  peculiar  facts  of  the  partic- 
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ular  suits  under  examination;  and  if  the  courts 
had  erred  in  any  of  these  instances  in  applyiug 
the  law,  the  result  would  not  have  been  to  throw 
doubt  upon  the  general  principle. 

Garter  v.  Bloodgood,  8  Sandf .  Ch. ,  298 ;  Haight 
▼.  Keokuk,  4  Clarke,  (la.),  190;  Huglte*  v.  Alex- 
ander, 6  Duer,  488;  W..  A.  «ft.  G.  8.  P.  Co. 
V.  Siekle*,  24  How.,  888  (65  U.  8.,  XVI., 
660);  Quest  v.  Warren,  9  Exch,,  878;  Campbell 
V.  Buttt,  8  N.  Y..  178:  ioomw  V.  ©mwi,  7Me.. 
886. 

Others  still  of  these  cases  are  excellent  au- 
thorities in  behalf  of  the  validity  of  the  replica- 
tions. 

Martin  v.  Kennedy,  2  Bos.  &  P..  71;  Bbelow 
V.  Windsor,  1  Qraj,  299;  Mnriam  v.  Whiite- 
more,  6  Gray,  S16;  Wales  v.  Lyon,  2  Mich.,  276; 
Wood  V.  Jackson,  8  Wend.,  9;  French  v.  Neal, 
24  Pick.,  65;  Housemire  v.  Moulton,  15  Ind., 
867;  George  v.  Gillespie.  1  Oreene,  (la.),  421; 
Agnew  v.  McElroy,  10  8m.  &  M.,  662;  Tounq 
V.  Black,  7  Cranch,  665 ;  lAtermore  v.  Eersehdl, 
8  Pick.,  88;  Finney  y.  Barnes,  17  Conn.,  420; 
Arnold  \.  Arnold,  17  Pick.,  4;  Parkhurst  v, 
Sumner,  28  Vt.,  588. 

4.  The  demurrer  to  the  rejoinder  does  not 
open  any  question  as  to  the  sufficiency  of  the 
earlier  pleadings.  It  does  not  open,  for  consid- 
eration, any  question  to  which  a  previous  de- 
murrer has  been  overruled. 

Rogers  v.  Smiley,  2  Port.,  249. 

And  under  no  circumstances  does  it  bring  up 
for  examination  any  errors  that  are  not  subMan- 
tial  defects. 

Tubbs  V.  CasweU,  8  Wend.,  129;  Stoddard  v. 
Onondaga  Ann.  Oonf.,  12  Barb.,  578;  Hayne$ 
V.  Cotington,  9  Sm.  &  M.,  470. 

Mr.  Justice  CIUTord  delivered  the  opinion 
of  the  court: 

Fifty  bonds,  of  $1,000  each,  were  issued  by 
the  Corporation  defendants  on  the  first  day  of 
January,  1862,  in  payment  of  a  subscription  of 
$60,000,  previously  made  by  the  order  of  the 
Common  Council  of  the  City,to  the  capital  stock 
of  the  Ohio  &  Mississippi  Railroad  Company. 
Authority  to  subscribe  for  such  stock,  and  to  u- 
suesuch  bonds,  under  the  conditions  therein  spec- 
ified, is  conferred  upon  the  Corporation  by  the 
18th  section  of  their  charter.  Said  bonds  were 
negotiable,  and  were  made  payable  in  twenty- 
five  years  from  date,  with  interest  at  six  per 
cent,  perannum.  Interest  warrants  or  coupons 
were  attached  to  the  several  bonds,  for  the  pay- 
ment of  each  year's  interest,  till  the  principal  of 
the  bonds  should  fall  due. 

Plaintiffs  became  the  holders  for  value  of  all 
of  the  bonds,  together  with  the  coupons  thereto 
attached,  and  the  defendants  having  neglected 
and  refused  to  pay  the  interest  for  the  three 
years  specified  in  the  record,  the  plaintiffs 
brought  an  action  of  assumpsit,  to  recover  the 
amount  of  the  unpaid  interest,  as  represented  in 
the  respective  coupons  for  those  years.  Their 
claim  was  set  forth  in  the  declaration  in  a  spe- 
cial count,  alleging  the  substance  of  the  facts  as 
above  stated ;  and  the  declaration  also  contained 
a  second  count  for  goods  sold  and  delivered, 
which  also  embraced  the  common  counts.  Sep- 
arate demurrers  were  filed  to  the  respective 
counts,  but  tliey  were  overruled  by  the  court, 
and  were  afterwards  withdrawn  by  the  defend- 
ants. They  also  pleaded  the  general  issue.called^ 
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io  the  reoord.  the  flnt  plea,  which  was  subse- 
-quently  withdrawn. 

Seven  special  pleaa,  numbered  from  two  to 
eight,  inchuiye,  were  also  filed  by  the  defend- 
ants to  the  special  count,  but  the  withdrawal  of 
the  general  issue  left  the  second  count  without 
«nT  answer. 

Second  plea  alleged  that  the  bonds  and  cou- 
pons described  in  the  special  count  were  issued 
without  anv  good  or  valuable  consideration. 

Third  plea  alleged  that  the  Corporation  was 
not  authorized  to  issue  the  Ixinds  to  the  Railroad 
Company,  because  the  company  was  not  char- 
tered to  construct  a  railroad  to  the  City. 

Fourth  plea  alleged  that  a  majority  of  the 

Sualifled  voters  of  the  City  did  not,  at  an  annu 
t  election,  signify  their  assent  to  the  making 
of  the  subscription  to  the  stock,  as  required  by 
law. 

Fifth  plea  alleged  that  the  bonds  and  coupons 
were  null  and  vmd,  because  the  Railroad  Com- 
pauy  was  not  a  company  chartered  to  make  a 
road  to  said  City. 

Sixth  plea  alleged  that  the  bonds  and  coupons 
were  null  and  void,  because  the  subscription  to 
the  stock  was  made,  and  the  bonds  and  coupons 
were  issued,  before  the  road  was  located  to  the 
City,  and  before  the  railroad  company  had  de- 
termined to  make  the  location. 

Seventh  plea  alleged  that  the  bonds  and  cou- 
pons were  null  and  void,  because  the  stock  of 
the  Company,  before  it  was  issued  to  the  defend- 
ants, became  of  no  value  through  the  misman- 
Agement  of  the  directors,  and  was  wholly  worth- 
less. 

Eighth  plea  alleged  that  the  bonds  and  cou- 
pons were  null  and  void,  because  the  proper 
officers  of  the  City  never  sold  and  delivered 
them,  as  required  by  law,  but  that  the  com- 
pany obtained  the  possession  of  the  same  with- 
out snch  sale,  and  without  authority. 

Notice  to  the  plaintiffs  of  the  respective  de- 
fenses, so  pleaded,  la  alleged  in  each  of  the 
several  pleas.  Six  only  of  the  eighteen  rep- 
lications filed  by  the  plaintiffs,  remain  to  be 
examined,  as  all  the  rest  of  the  series  were  sub- 
sequently withdrawn  without  objection,  or 
were  heia  to  be  bad  on  demurrer. 

Those  not  withdrawn,  are  the  first,  second, 
fifth,  sixth,  eighth  and'  tenth  of  the  series,  as 
appears  by  a  careful  inspection  of  the  tran- 
script. Of  these,  the  first  was  to  the  second 
plea,  and  set  up  a  former  iudgment  rendered 
in  favor  of  the  plaintiffs.  May  Term,  1850,  of 
the  Circuit  Court  for  the  County  of  Dearborn, 
in  the  State  of  Indiana,  in  a  certain  action 
brought  by  the  plaintiffs  against  the  defendants, 
to  recover  the  amount  of  the  coupons  attached 
to  the  same  fifty  botds,  which  fell  due  the  first 
day  of  January  next  preceding  the  rendition  of 
the  Judgment,  and  the  plaintiffs  prayed  judg- 
ment. If  the  defendants  ought  to  be  admitt^ 
to  aver  against  that  record,  that  the  bonds  and 
coupons  were  issued  without  any  good  or  valu- 
able consideration. 

Second  replication  was  to  all  the  pleas,  ex- 
cept the  first,  and  set  iip  a  former  judgment 
recovered  by  the  plaintiffs.  May  Term,  1&7.  in 
the  Circuit  Court  of  the  United  Slates  for  the 
District  of  Indiana,  in  an  action  of  assumptit, 
against  the  defendants,  for  the  amount  of  an- 
o&er  set  of  the  coupons  attached  to  the  same 
tfty  bonds. 
4ee7WAix. 


Fifth  replication  was  to  the  third,  fourth, 
fifth,  sixth,  seventh  and  eighth  pleas,  and  siao 
set  up  the  judgment  recovered  in  the  Circuit 
Court  of  Dearborn  County,  as  described  in  the 
first  replication,  and  substantially  in  the  same 
form. 

Sixth  replication  was  to  the  fourth  plea  only, 
and  set  up  the  same  judgment,  and  in  the  same 
form  as  pleaded  in  the  fifth  replication. 

Eighth  replication  was  also  to  the  fourth 
plea,  and  alleged  that  the  defendants  were  es- 
topped, by  the  recital  in  the  bonds,  from  deny- 
ing that  a  majority  of  the  (|ualified  voters  of 
the  City,  at  an  annual  election,  signified  their 
assent  to  the  subscription. 

Tenth  replication  was  to  the  third,  fifth  and 
sixth  pleas,  and  set  up  the  proceedings  of  the 
City  Council  therein  recited,  as  an  answer  to  the 
said  several  pleas. 

Defendants  demurred  specially  to  each  of  the 
several  replications,  but  the  court  overruled  the 
respective  demurrers,  and  held  that  the  several 
replications  were  sufficient 

Leave  was  granted  to  the  defendants,  at  the 
same  time,  to  rejoin,  and  on  a  subsequent  day 
thev  appeared  and  filed  a  rejoinder  to  the  sec- 
ona  replication. 

Parties  also  filed  an  agreement,  at  the  same 
time,  to  the  effect  that  the  rejoinder  should  be 
regarded  as  pleaded  to  all  the  replications  ad- 
judged good  except  the  tenth,  which  was  the 
second  replication  to  the  third,  fifth  and  sixth 
pleas. 

Substance  and  effect  of  the  matters  alleged 
in  the  rejoinder  were,  that  the  plaintiffs  recov- 
ered another  judgment  against  the  defendants 
in  the  Circuit  Court  for  said  Dearborn  County, 
in  a  suit  founded  on  another  and  different  set 
of  the  coupons  attached  to  the  same  fifty  bonds, 
and  that  the  Supreme  Court  of  the  State,  on 
appeal,  reversed  the  judgment  for  error,  and 
remanded  the  cause  for  further  proceedings. 

Plaintiffs  demurred  to  the  rejoinder,  ana  the 
court  sustained  the  demurrer,  and  held  that  the 
rejoinder  was  bad.  Thereupon  the  parties 
waived  a  jury,  and  submitted  the  cause  to  the 
court  for  the  assessment  of  damages,  and  the 
court,  having  heard  all  the  evidence  introduced 
by  the  parties,  rendered  judgment  for  the 
plaintiffs  in  the  sum  of  |10,5»4.  SO  damages, 
and  costs  of  suit. 

1.  Judgment  having  been  rendered  for  the 
plaintiffs,  the  defendants  tendered  a  bill  of  ex- 
ceptions, which  was  allowed  by  the  presiding 
justice,  and  signed  and  sealed.  Statement  in 
the  bill  of  exceptions  is,  that  the  parties  sub- 
mitted the  cause  to  the  court  upon  the  record 
and  the  evidence  therein  set  forth;  but  it  is  ob- 
vious that,  when  it  was  submitted,  there  was 
nothing  left  to  be  done  except  to  compute  the 


None  of  the  pleadings  terminated  in  issues  of 
fact,  except  such  as  had  been  withdrawn  or 
waived  by  one  side  or  the  other,  and  all  the  is- 
sues of  law  had  been  determined  against  the 
defendants.  "When  the  defendants  withdrew 
the  general  issue,  and  left  the  second  count  in 
the  aeclaration  without  any  answer,  the  plaint- 
iffs, as  upon  nil  dicit.  might  have  moved  for 
judgment  for  the  want  of  a  plea,  but  they  did 
not  submit  any  such  motion,  and  both  parties 
proceeded  thereafter  throughout  the  trial  as  if 
there  was  but  one  count  m  the  declaration. 
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Hogan  ▼.  Bo»»,  18  How.,  178;  1  Chit.  Arch. 
Pr.  (11th  ed.),  288;  1  Tidd,  Pr.,  ed.  18M, 
568;  Steph.  PI.,  108;  Bubing  v.  Albertion,  6 
WatU  &  S.,  450;  Oroi*  v.  Walton fi  Blsckf.,180. 

Viewed  in  the  light  of  the  proceedings  in  the 
8uit,  subsequent  to  the  withdrawal  of  the  gen- 
eral issue.  It  must  be  understood  that  the  sec- 
ond count  was  waived,  as  there  is  not  a  word 
in  the  record  to  support  the  proposition  as- 
sumed by  the  plaintiffs,  tliat  the  judgment  was 
rendered  on  that  coimt. 

a.  Every  issue  of  fact  luiving  been  with- 
drawn, and  every  issue  of  law  in  which  the 
other  pleadings  terminated  having  been  decided 
in  favor  of  the  plaintiffs,  they  were  clearly  en- 
titled to  judgment  on  the  first  count.  Irrespect- 
ive, therefore,  of  the  Mil  of  exceptions,  the  writ 
of  error  brings  here  for  review  the  decisions  of 
the  court  below,  in  overruling  the  demurrer  of 
the  defendants  to  the  tenth  replication  of  the 
plaintiffs,  and  in  sustaining  the  demurrer  of  the 

Sluintiffa  to  the  rejoinder  of  the  defendants  as 
led  to  the  first,  second,  fifth,  sixth  and  eighth 
Implications  of  Uie  plaintiffs. 

Sudi  being  the  state  of  the  case  the  decisions 
of  the  court  below  mav  be  re-examined  in  this 
court  without  any  bill  of  exceptions,  as  the 
questions  are  apparent  in  the  record,  and  arise 
upon  demurrers  to  material  pleadings  on  wliich 
the  cause  depends.  8uydam  v.  Wmamton,  20 
How.,  488  [61  U.  8..  XV.,  981];  Gorman -r. 
Lenox.  15  Pet.,  115. 

8.  Examination  of  the  questions  growing  out 
of  the  decision  of  the  court  below  La  sustaming 
the  demurrer  to  the  defendants'  rejoinder  will 
first  be  made,  because  if  the  objections  taken 
to  that  decision  are  overruled,  the  questions  in- 
volved in  the  other  decision  will  be  of  no  im- 
portance, as  the  plaintiffs  in  any  event  must 
prevail,  and  the  judgment  of  the  circuit  court 
must  be  afiSrmed.  They  must  prevail  in  that 
event,  because  the  several  replications  to  which 
that  rejoinder  was  filed,a8  extended  and  applied 
by  the  agreement  of  the  parties,  furnish  a  com- 
plete answer  to  all  the  special  pleas  of  the  de- 
fendants. 

Before  proceeding  to  consider  the  questions 
growing  out  of  that  decision  of  the  court  be- 
k>w,  it  rhould  be  remembered  that  the  defend- 
ants, in  filing  the  rejoinder,  waived  their  de- 
murrers to  all  the  replications  to  which  it  was 
filed.  Applied,  as  it  was  by  the  agreement,  to 
all  tbe  replications  not  abandoned,  except  the 
tenth,  it  follows  that  all  the  demurrers  except 
that  filed  to  the  tenth  replication  were  waived. 

Pleading  over  to  a  declaration  adjudged  good 
on  demurrer  is  a  waiver  of  the  demurrer;  and 
when  a  defendant  files  a  rejoinder  to  a  replica- 
tion, previously  adjudged  good  on  demurrer, 
his  act  in  pleading  over  must  for  the  same  rea- 
son be  held  to  have  the  same  effect.  U.  S.  v. 
Boffd,  6  How.,  29;  Jonet  v.  T/umpmm,  6  Hill, 
621 ;  Cleannaier  v.  Moredith,  1  Wall..  42  [68  U. 
8.,  XVII.,  609]. 

4.  Extended  argument,  to  show  that  the  mat- 
ters alleged  in  the  rejoinder  are  not  of  a  char- 
acter to  constitute  a  sufficient  answer  to  the 
several  replications  to  which  it  was  filed,  is  un- 
necessary, as  it  is  scarcely  so  contended  by  the 
defendants.  Undoubte<Uy,  the  view  of  the 
pleader  was  to  set  up  an  estoppel  against  the 
matters  pleaded  by  the  plaintiffs  in  their  first, 
second,  fifth,  sixth  and  eighth  replications,and 
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to  claim  the  benefit  of  the  rule  tliat  an  estoppel 
against  an  estoppel  opens  up  the  whole  matter 
and  sets  it  at  large;  but  the  insuperable  difil- 
culty  in  the  way  of  the  attempt  to  apply  that 
rule,  even  supposing  that  the  former  judg- 
ments are  pleaded  as  technical  estoppels,  is,  that 
the  matters  pleaded  in  the  rejoinder  do  not 
amount  to  an  estoppel,  as  they  merely  show 
that  the  judgment  for  the  plaintiff,  as  recov- 
ered in  that  case  in  the  court  of  original  juris- 
diction, was  reversed  in  the  ^)pellale  tribunal, 
and  that  the  cause  was  remanded  to  the  subor- 
dinate court  for  further  proceedings.  Second 
trials  often  result  in  the  same  way  as  the  first, 
and  certainly  the  revenal  of  the  judgment,  un- 
der the  circumstances  shown  in  the  ulegations 
of  the  rejoinder,  is  not  conclusive  evidence  that 
the  plaintilb  may  not  ultimately  recover.  Un- 
less a  final  judgment  or  decree  is  rendered  in  a 
suit,  the  proceedings  in  the  same  are  never  re- 
garded as  a  bar  to  a  subsequent  action.  Con- 
sequently, where  the  action  was  discontinued, 
or  the  plaintiff  became  nonsuit,  or  where  from 
any  other  cause,  except,  perhaps,  in  the  case  of 
a  retraxit,  no  judgment  or  decree  was  rendered 
in  the  case,  the  proceedings  are  not  conclusive. 
Wood  V.  Jackson,  8  Wend.,  9;  Reed  ▼.  Look* 
<e  Oanali,  8  How.,  274;  Regina  v.  8t.  Anne, » 
Q.  B.,  884;  Oreeley  v.  amith.  1  W.  &  M.,  181; 
Knoai  V.  Waldoborough,  6  Me.,  185;  BuU  v. 
Blake,  18  Mass.,  155;  Bteeigart  v.  Berk,  8  8.  & 
R.,  805;  Bridge  v.  Sumner,  1  Pick.,  871;  S 
Taylor,  Ev.,  sec.  1628;  Harvey  v.  Bie/tarde,  Z 
QM.,  281;  Bidgely  v.  Spencer,  2  Binn..  70. 

5.  Suppose  the  rejoinder  is  bad,  still  the  de- 
fendants contend  that  the  replications  to  wliidi 
it  was  filed  are  also  bad,  and  that  they  are  en- 
titled to  judgment,  as  the  first  fault  in  pleading 
was  committed  by  the  plaintiffs.  Doubts  were 
entertained  at  first  whether,  inasmuch  as  the 
demurrers  were  abandoned  after  the  replica- 
tions had  been  adjudged  good,  the  point  waa 
open  to  the  defendants;  but  the  better  opinion 
is,  that  the  waiver  of  the  demurrers  left  the 
rights  of  the  parties  in  the  same  condition  as 
they  would  have  been  if  the  demurrers  had 
never  been  filed.  Conceding  that  to  be  the 
rule,  then  it  is  clear  that  the  defendants  may  go 
back  and  attack  the  sufficiency  of  the  replica- 
tions, as  it  is  the  settled  rule  of  law  in  this 
court  in  respect  to  demurrers  that,  although  the 
pleadings  demurred  to  may  be  bad,the  court  will, 
nevertheless,  give  judgment  against  the  party 
whose  pleading  was  first  defect!  vein  substance. 
Cooke  V.  OroMm,  8  Cranch,  229;  Bprigg  y. 
Bank  of  Mt.  P.,  10  Pet.,  264;  U.  8.  v.  ArlAur. 
5  Cranch,  261 ;  Clearvxiter  v.  Meredith  [supra] ; 
1  Chit.  Plead.,  668;  Gorman  v.  Lenox,  15  Pet, 
115. 

Statement  of  the  rule  by  Stephen  is,  that  on 
demurrer  to  the  replication,  if  the  court  think 
the  replication  bad,  but  perceive  a  substantial 
fault  in  the  plea,  they  vrill  give  judgment,  not 
for  the  defendant  but  for  the  plidntiff,  pro- 
vided the  declaration  be  good;  but  if  the  dec- 
laration also  be  bad  in  substance,  then,  upon  the 
same  principle,  judgment  would  be  given  for 
the  defendant.  Steph.  PI.,  148;  Mereein  ▼. 
Smith,  2  Hill,  210;  Mattheteeon  v.  WeOer,  8 
Den.,  52;  Toumiend  Y.Jemieon,  7  How.,  706. 

Apart,  therefore,  from  their  own  demurrers, 
and  solely  by  virtue  of  the  plaintiff's  demurrer 
to  their  rejomder,  the  defendants  may  go  back 
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and  attack  the  plaintiffs  replicationB,  but  thev 
can  do  so  only  as  to  defects  of  substance,  as  it 
is  trell  settled  that  the  rule  applies  onlv  where 
the  antecedent  pleading  is  bad  in  substance, 
and  that  it  does  not  extend  to  mere  matters  of 
form.  TuiUy.  CommU,  8  Wend.,  129;  Buth- 
«B  V.  Lec/unore,  1  Ld.  Raym.,  860.  Mere  form- 
al objections,  therefore,  to  the  replications, 
will  not  be  noticed,  as  such  objections  are  not 
open  under  the  pleadings  in  this  record. 

6.  Four  of  the  replications  set  up  the  two 
former  judgments,  and  as  they  involve  the 
same  questions,  they  will  all  be  considered  to- 
gether. Daly  exemplified  copies  of  those  judg- 
ments ate  exhibited  in  the  transcript,  and  they 
are  well  described  in  the  replications.  When 
the  record  of  a  former  judgment  is  set  up  as 
establishing  some  collateral  fact  involved  in  a 
srubeeqnent  controversy,  it  must  be  pleaded 
strictly  as  an  estoppel,  and  the  rule  is,  that  such 
•  pleading  must  be  framed  with  greatoertainty, 
as  it  cannot  be  aided  by  any  intendment. 
Technical  estoppels,  as  contended  by  the  de- 
fendants, must  be  pleaded  with  great  strictness, 
but  when  a  former  jud^ent  is  set  up,  in  bar 
of  an  action,  or  as  havmg  determined  the  en- 
tire merits  of  the  controversy,  it  is  not  required 
to  be  pleaded  with  any  greater  strictness  than 
any  other  plea  in  bar,  or  any  plea  in  avoidance  of 
the  matters  alleged  in  the  antecedent  pleading 
of  the  opposite  i^rty.  Gfrcu/  v.  Pingry,  17  Vt , 
419;  PerJdiu  v.  Walker.  19  Vt,  144;  1  Oreenl. 
Et.  (12th  ed.),  566;  SuOey  v.  Wrighi.  Willes.  9. 

Sune  rule  applies  to  a  replication  as  to  a 
plea,  88  the  plalntill  cannot  anticipate  what  the 
defense  will  be  when  he  frames  his  declaration. 
Cases  arise,  also,  where  the  record  of  the  former 
does  not  show  the  precise  point  which  was  de- 
cided in  the  former  suit  or  does  not  show  it 
with  sufficient  precision,  and  also  where  the 
party,  relying  on  the  former  recovery,  had  no 
cqtportunity  to  plead  it;  but  it  is  not  necessary 
to  consider  those  topics,  as  nb  such  questions 
are  directly  presented  in  this  case  for  decision. 

Aside  from  all  these  questions,  and  inde- 
pezident  of  the  form  of  the  replications,  the  de- 
fendants make  two  objections  to  the  theory, 
that  the  former  judgments,  set  up  in  tills  case, 
are  a  conclusive  answer  to  the  respective  de- 
feises  pleaded  in  their  several  special  pleas. 

First.  They  contend  that  a  judgment  on  de- 
murrer is  not  a  bar  to  a  subsequent  action  be- 
tween the  same  parties  for  the  same  cause  of 
actk>n.  unless  the  record  of  the  former  action 
■bows  that  the  demurrer  extended  to  all  the  dis- 
paied  facts  involved  in  the  second  suit,  nor  un- 
kas  the  Bubeec^uent  suit  presents  substantially 
the  same  questions  as  those  determined  in  the 
former  suit.  Where  the  second  suit  presents 
no  new  question,  they  concede  that  the  judg- 
ment in  the  former  suit,  though  rendered  on 
demurrer,  may  be  a  bar  to  the  second  suit,  but 
tb^  maintain  that  it  can  never  be  so  regarded, 
niuesB  all  those  conditions  concur. 

Second.  They  also  deny  that  a  former 
judgment  is,  in  any  case,  conclusive  of  any 
matter  or  thing  involved  in  a  subsequent  con- 
troversy, even  Detween  the  same  parties  for  the 
same  cause  of  action,  except  as  to  the  precise 
pmnt  or  points  actually  litigated  and  deter- 
mmed  in  the  antecedent  trijj;  and  they  insist 
that  none  of  the  defenses  set  up  in  their  several 
special  pleas  were  directiy  presented  and  de- 
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termined  in  either  of  the  former  suits,  as  sup- 
posed by  the  plaintifFs. 

7.  Identity  of  the  parties,  in  the  former  suits, 
with  the  parties  in  the  suit  at  bar,  is  beyond 
ouestiozi,  and  it  cannot  be  successfully  denied 
that  the  cause  of  action,  in  the  former  suits, 
was  the  same  as  that  in  the  pending  action, 
within  the  meaning  of  that  requirement,  as  de- 
fined by  decided  cases  of  the  highest  authority. 
Where  the  parties  are  the  same,  the  legal  effect 
of  the  former  judgment  as  a  bar  is  not  im- 
paired, because  the  subject-matter  of  the  sec- 
ond suit  is  different,  provided  the  second  suit  in- 
volves the  same  title,  and  depends  upon  the 
same  questions.  Doty  v.  Brown,  4  N.  Y.,  71. 
Second  suit  for  trespass  was  held,  in  the  case 
of  Outram  v.  Moreuoood,  3  East,  846,  to  be 
barred  by  the  record  of  a  former  judgment,  be- 
tween the  same  parties,  recovered  long  before 
the  second  trespass  was  committed,  as  it  ap- 
peared that  the  same  title  was  involved  in  boUk 
cases.  Preciselythesamerulewasalsolaiddown 
in  the  case  of  Burt  v.  Sternburgh,  4  Cow.,  Sfi9, 
and  the  reason  assigned  in  its  support  was,  that 
the  plaintiff's  right  of  recovery,  and  the  de- 
fense set  up  in  the  second  action,  depended  on 
the  same  titie  as  that  involved  in  the  former 
suit.  So,  where  an  importer  and  two  suretiea 
executed  two  bonds  for  duties,  and  the  princi- 
pal being  insolvent,  one  of  the  sureties  paid  the 
whole  amount  and  brought  a  suit  against  the 
other  surety  for  contribution  on  the  bond  which 
flrst  fell  due,  and  was  defeated,  on  a  plea  of  re- 
lease, by  the  obligee, with  his  own  consent,  the 
judginent  was  held  in  a  subsequent  suit  for  con- 
tribution for  the  amount  paid  on  the  other 
bond,  to  be  a  conclusive  bar  to  the  second 
claim,  it  appearing  that  both  bonds  were  given 
at  the  same  time,  upon  the  same  consideration, 
and  as  parts  of  one  and  the  same  transaction. 
BoueKaud  v.  Dial,  8  Den.,  248. 

Different  bonds,  it  will  be  noticed,  were  de- 
scribed in  the  two  declarations,  but  the  decision 
of  the  court  was  placed  upon  the  ground  that 
the  cases  were  precisely  alike,  as  to  the  right 
of  the  plaintiff  to  demand,  and  the  duty  of  the 
defendant,  as  a  co-surety,  to  make  contribu- 
tion. Nothing  is  better  settied,  say  the  court, 
than  that  the  judgment  of  a  court  of  concur- 
rent jurisdiction,  directly  upon  the  point  made 
in  the  suit,  is  conclusive  between  the  same  par- 
ties, upon  the  same  subject-matter,  and  they 
referred  to  the  case  of  Qardner  v.  Buekbee,  8 
Cow.,  120,  as  directly  in  point,  and  there  can 
be  no  doubt  that  it  is  entirely  analogous. 

Substance  of  the  material  facts  in  that  case 
was,  tliat  two  notes  had  previously  been  given 
by  the  defendant  for  the  purchase  money  of  a 
vessel,  which  he  refused  to  pay;  and  in  the 
suit  on  the  first  note  the  defense  was,  that  it 
had  been  obtained  by  fraud,  and  the  judgment 
was  for  the  defendant ;  and  in  a  subsequent  suit 
on  the  other  note,  that  judgment  was  held  to  be 
conclusive  as  to  the  question  of  fraud. 

Weighed  in  the  light  of  those  decisions,  it  ia 
quite  clear  that  the  cause  of  action,  in  the  legal 
sense,  is  the  same  in  the  case  at  bar  as  that  in 
the  respective  former  judgments  set  up  in  the 
four  replications  under  consideration. 

In  the  suit  determined  in  the  state  court,  the 
declaration  alleged  to  the  effect  that  the  defend- 
ants, under  the  authority  conferred  on  the  Cor- 
poration by  virtue  of  their  charter,  subscribed 
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for  150,000  of  the  stock  of  the  Bailroad  Com- 
panj;  that  the  company  was  chartered  to  con- 
struct, and  was  then  constructing  a  railroad 
to  said  City ;  that  a  majority  of  the  qualified 
voters  of  the  City  signified  ueir  assent  to  the 
subscription  by  expressing  on  their  ticlcets,  at 
«n  annual  election  m  said  City,  that  they  were 
in  favor  of  the  same;  that  the  defendants  issued 
and  sold  the  bonds  to  raise  the  funds  to  pay  for 
the  stock,  and  that  the  plaintiffs  purchased  the 
iMnds  and  became  the  holders  of  the  same  and 
of  the  coupons  thereto  attached. 

Defendants  demurred  to  the  declaration,  but 
the  court  overruled  tlie  demurrer,  and  they  sub- 
sequently filed  an  answer,  setting  up  two  de- 
fenses: (1)  That  the  location  of  the  railroad 
was  not  established  through  the  City  till  after 
the  subscription.  (2)  That  the  company  was 
not  chartered  to  construct,  and  was  not,  at  the 
date  of  the  subscription,  constructing  a  railroad 
to  the  City. 

Plaintiffs  demurred  to  the  first  answer,  and 
the  demurrer  was  sustained  by  the  court;  and 
to  the  second  defense  they  replied  that  the  Com 

Cy  located  their  railroad  through  the  City  be- 
!  the  bonds  were  delivered,  and  the  defend- 
ants demurred  to  the  replication,  but  the  court 
overruled  the  demurrer. 

Concluding  statement  of  the  record  is,  that 
■"  The  said  CSty,  not  desiring  to  controvert  the 
facts  stated  in  said  reply,  out  admitting  the 
same,"  judgment  is  rendered  for  the  plaintiffs. 

Second  Judgment  set  up  in  the  replication, 
was  rendered  m  the  Circuit  Court  of  the  United 
States,  in  a  suit  on  another  set  of  the  coupons 
Attached  to  the  same  fifty  bonds,  and  the  dec- 
laration alleged  that  the  defendants,  by  virtue 
of  the  power  conferred  in  their  charier,  did  law- 
fully and  in  due  form  execute  and  issue  the 
bonds  under  the  seal  of  the  Corporation,  and 
that  the  plaintiffs,  for  a  valuable  consideration, 
became  the  legal  holders  and  bearers  of  the 
same,  and  of  the  coupons  thereto  attached. 

Special  demurrer  to  the  declaration  was  filed 
by  Uie  defendants,  and  they  showed  for  cause, 
among  other  things,  that  it  did  not  allege  that 
the  bonds  were  issued  in  pursuance  of  such  a 
note  of  the  inhabitants  of  the  City  as  the  char- 
ter required.  Both  parties  were  heard,  and  the 
■court  overruled  the  demurrer  and  gave  judg- 
ment against  the  defendants  for  the  amount  of 
the  coupons,  with  interest.  Inspection  of  those 
records,  therefore,  shows  that  the  several  cjues- 
tionsinvolved  In  the  presentsuit.as  to  the  validity 
of  the  bonds,  the  time  and  place  of  the  location 
of  the  railroad,  and  the  alleged  failure  to  secure 
the  antecedent  assent  of  a  majority  of  the  qual- 
ified voters  of  the  City,  were  all  put  in  issue  in 
those  cases.  They  were  not  only  put  in  issue 
but  they  were  determined,  unless  it  be  denied 
that  the  effect  of  a  demurrer  to  the  declaration 
or  other  pleadings,  is  that  it  admits  all  such 
matters  of  fact  as  are  sufBcientlv  pleaded.  Such 
a  denial.if  made,would  be  entitled  to  no  weight, 
as  it  is  a  rule  universally  acknowledged.  1 
Williams  Saund.,  887.  n.  8;  Steph.  PL,  166;  1 
Saund.,  PI.  and  Ev.,  9."52;  1  Chit.  PL,  6«2. 

Foundation  of  the  rule  is  that  the  party  de- 
murring, having  had  his  option  to  plead  or  de- 
mur, shall  be  taken,  in  adopting  the  latter  alter- 
native, to  admit  that  be  has  no  ground  for  de 
nial  or  traverse.  Maneheiier  Bk.  v.  Buekntr,  20 
How.,  108  [61  U.  8.,  XV.,  862]. 
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On  the  overruling  of  a  demurrer,  the  general 
rule  is  that  judgment  for  the  plaintiff  is  final  if 
the  merits  are  involved,  but  s  judgment  that  a 
declaration  is  bad,  cannot  be  pleaded  as  a  bar 
to  a  good  declaration  for  the  same  cause  of  ao- 
tion,  because  such  a  judgment  is  in  no  just  sense 
a  judgment  upon  the  merits.  OUman  v.  Rixiet, 
10  Pet.,  298.  Other  exceptional  cases  might  be 
named,  but  it  is  unnecessary,  as  none  of  them 
can  have  any  bearing  on  this  case.  Riehardiim 
V.  Botton,  24  How.,  188  [65  U.  8.,  XVI.,  626]. 

Taken  as  a  whole,  the  pleadings  of  the  de- 
fendants in  the  respective  cases  amounted  to  a 
demurrer  to  the  respective  declarations,  and  the 
substantial  import  of  the  decision  of  the  court 
in  each  case  was,  that  the  declaration  was  suf- 
ficient to  entitle  the  plaintiffs  to  judgment. 
Beyond  question  they  were  judgments  on  the 
merits,  although  rendered  on  demurrer;  and  in 
such  case  the  well  settled  rule  is  that  every  ma- 
terial matter  of  fact  sufBciently  pleuled  is  ad- 
mitted. 

Since  the  resolution  in  Ferrer' »  case,  6  Rep., 
7,  the  general  principle  has  always  "been  con- 
ceded, that  when  one  is  l)arred  in  any  action, 
real  or  personal,  by  judgment  on  demurrer, 
confession  or  verdict,  he  is  barred  as  to  Uiat 
or  the  like  action  of  the  like  nature  for  the 
same  thing,  forever. 

Objection  was  taken  in  the  case  of  Bouchaud 
V.  Dta»,  8  Den. ,  244,  that  the  former  judgment 
between  the  parties  could  not  be  a  bar  to  the 
subsequent  action,  because  it  was  rendered  on 
demurrer  to  the  defendant's  plea,  but  the  court 
held  that  it  made  no  difference  in  principle 
whether  the  facts  upon  which  the  court  pro- 
ceeded were  proved  by  competent  evidence,  or 
whether  thev  were  admitted  by  the  parties;  and 
they  also  held  that  an  admission,  by  way  of  de- 
murrer to  a  pleading,  in  which  the  facts  are  al- 
leged, must  be  just  as  available  to  the  opposite 
party  as  though  the  admission  bad  been  made 
ore  term*  before  a  jury.  Perkint  v.  Moore,  16 
Ala.,  17;  Robinson  v.  Hou>ard,  6Cal.,  427. 

Reference  to  cases  decided  in  other  jurisdic- 
tions, however,  is  unnecessary,  as  this  court  de- 
cided in  the  case  of  OtearuxUer  v.  Meredith,  1 
Wall.,  48  [68  U.  8.,  XVII.,  609],  that  on  de- 
murrer to  any  of  the  pleadings  which  are  in  bar 
of  the  action,  the  ludgment  for  either  party  is 
the  same  as  it  would  have  been  on  an  issue  of 
fact  joined  upon  the  same  pleading,  and  found 
in  favor  of  the  same  party.  Christmat  v.  But- 
sea,  6  Wall.,  808r72U.  8.,  XVIII., 479] ;  JVbw- 
lan  V.  Qeddes,  1  East,  634. 

Defense  of  a  former  judgment  rendered  upon 
general  demurrer  to  the  declaration  was  also  set 
up  in  the  case  of  Ooodrieh  v.  The  City,  6  Wall., 
573  [72  U.  8.,  XVIII.  612],  and  this  court  held 
that  It  was  a  good  answer  to  the  suit,  although 
the  appellant  insisted  that  it  was  not,  because 
the  judgment  was  rendered  on  demurrer. 

8.  Unsupported  as  the  second  proposition  of 
the  defendants  is,  as  to  the  theory  of  fact  on 
which  it  is  based,  it  will  not  require  any  ex- 
traded  conblderation.  Much  doubt  and  perhaps 
uncertainty  exist  in  judicial  decisions  as  to  the 
limits,  in  certain  cases,  within  which  the  con- 
clusive effect  of  a  judgment  is  confined  by  law 
as  expressed  in  the  maxim.  Nemo  debet  bis  cog- 
ari  pro  una  et  eadem  eaxisa,  and  also  as  to  the 
manner  in  which  the  former  judgment  in  that 
class  of  cases  should  be  taken  advantage  of  by 
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the  par^.  Broom,  Max.  (4lhed.),821;  Bparr^t 
one,  8  Hep.,  61. 

But  it  is  believed  that  the  case  at  bar  may  be 
decided  without  encountering  any  of  those  con- 
flicting  opinions,  as  they  occur  chiefly  where 
the  party  claiming  the  bencnflt  of  Vaa  former 
jadgmeot  failed  to  plead  it  at  the  first  oppor- 
tunity, or  where  no  such  opportunitv  was  pre- 
aented,  and  it  was  introduced  under  the  general 
iasue.  Decisions  made  in  such  cases  were  cited 
at  the  argument,  but  they  afford  very  little  aid 
in  the  solution  of  any  question  arising  in  this 
record.  Remarii  should  also  l>e  made,  that  the 
several  replications  set  up  the  former  judg- 
ments, not  merely  as  settling  some  collateral 
fact  involved  in  the  case,  but  as  tiaving  deter- 
mined the  entire  merits  of  the  controversy  in- 
yolred  in  the  pleadings.  Stafford  v.  Clark,  % 
Bing.,  877. 

Such  a  case  falls  directly  within  the  rule  that 
the  Judgment  of  a  court  of  concurrent  jurisdic- 
tion, or  one  in  the  same  court  directly  on  the 
point,  is,  as  a  plea,  a  bar,  and  conclutiive  be- 
tween the  same  {»rties  upon  the  same  matter 
directly  in  question  in  a  subsequent  action. 
Bex  V.  Dueheu  of  Kiitgtton,  30  St.  Tr.,  688. 

When  not  pleaded,  but  introduced  as  evi- 
dence under  the  general  issue,  the  judgment,  it 
•was  said  in  that  case,  was  equally  concluBive 
between  the  parties;  but  that  point  will  not  be 
considered  in  this  case,  as  it  is  in  no  manner 
involved  in  the  pleading.  Express  determina- 
tion of  the  court,  also,  m  the  case  of  Outram  v. 
Martwood,  S  East,  857,  was,  that  the  rule  that  a 
recovery  in  one  action  is  a  bar  to  another,  is 
not  confined  to  personal  actions  alone,  but 
that  it  extends  to  all  actions,  real  as  well  as 
personal. 

H^ieated  decisions  established  the  rule,  in 
the  early  Iiistory  of  the  common  law,  that 
where  a  judgment  was  rendered  on  the  merits 
it  barred  all  other  personal  suits,  except  such 
as  were  of  a  higher  nature,  for  the  same  cause 
of  action.    HiUhin  v.  CampbeU,  2  W.  Bl.,  881. 

Jodgment  in  a  writ  of  entry  is  not  a  bar  to  a 
writ  of  right;  but  th«  moaning  of  the  rule  is, 
tli&t  each  species  of  judgment  is  equally  con- 
clusive upon  its  own  subject-matters  by  way  of 
bar  to  future  litigation  for  the  thing  thereby 
decided.  Hence,  Ute  verdict  of  a  jury,  followed 
by  a  judgment  or  a  decree  in  chancery,  as  held 
by  this  court,  puts  an  end  to  all  further  con- 
troversy between  the  parties  to  such  suit, 
and  it  has  already  appeared  that  a  judgment 
for  either  party  on  demurrer  to  a  pleading  in- 
volving the  merits,  is  the  same  as  it  would  have 
been  on  an  issue  of  fact,  join^  upon  the  same 
pleading,  and  found  in  favor  of  the  same  party. 
Sopkiiu  V.  Lee,  S  Wheat.,  118;  Laurtnee  v. 
Hunt,  10  Wend.,  83:  Womf  v.  Jatktm, 6  Wend., 
9;  Toung  v.  Black,  7  Cranch,  006. 

Determination  of  this  court,  in  the  case  of 
A^iden  v.  Nixon,  4  How.,  467,  was,  that  a 
Judgment  or  decree,  in  order  that  it  may  be  set 
up  as  a  bar,  most  have  been  rendered  by  a 
court  of  competent  jurisdiction  upon  the  same 
■abject-matter,  between  the  same  parties,  and 
for  the  same  purpose;  and  in  the  case  of  Packet 
Co.  V.  aUUea,  24  How.,  841  [65  U.  8.,  XVI., 
658],  the  decision  was,  that  "the  essential  con- 
ditions under  wliich  the  exception  of  the  m 
Judieata  becomes  applicable  are  the  identity  of 
the  tiling  demanded,  the  identity  of  the  cause 
See  7  Walu  U.  S.,  Book  1». 


of  the  demand,  and  of  the  parties  in  the  cliar- 
acter  in  which  they  are  litigants."  Attempt 
was  made  in  that  case,  as  in  this,  to  maintun 
that  the  judgment  in  the  first  suit  could  not  be 
held  to  be  an  estoppel,  unless  it  was  shown  by 
the  record  that  the  very  point  in  controversy 
was  distinctlv  presented  by  an  issue,  and  that 
it  was  explicitly  found  by  the  jury;  but  the 
court  held  otherwise,  and  distinctly  overruled 
that  proposition,  although  the  defense  of  estop- 
pel failed  for  other  reasons. 

Courts  of  justice,  in  stating  the  rule,  do  not 
always  employ  the  same  language;  but  where 
every  objection  urged  in  the  second  suit  was 
open  to  the  party  within  the  legitimate  scope  of 
the  pleadings  in  the  first  suit,  and  might  have 
been  presented  in  that  trial,  the  matter  must 
be  considered  as  having  passed  in  remjudiea- 
tarn,  and  the  former  judgment  in  such  a  case 
is  conclusive  between  the  parties.  Oreatkead 
V.  Bromley,  7  T.  R.,  456;  Broom,  Max.  (4th 
ed.),  824. 

Except  in  special  cases,  the  plea  of  re»j%uUeata, 
ea,ja  Tavlor,  applies  not  only  to  points  upon 
which  the  court  was  actually  required  to  form 
an  opinion  and  pronounce  judgment,  but  to 
every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time.  3  Taylor,  Ev. , 
sec.  1518;  Henderion  v.  Heridsrian,  SHare,  116. 

Substantially  the  same  rule  was  laid  down  in 
the  case  of  Outram  v.  Mormoood,  8  East,  846, 
in  which  the  court  said  that  "a  recovery  in  one 
suit  upon  Issue  joined  on  a  matter  of  title,  is 
equally  conclusive  upon  the  subject-matter  of 
such  title"  in  any  suDsequent  action,  as  an  es- 
toppel. 

Better  opinion  is,  that  the  estoppel,  where 
the  judgment  was  rendered  upon  the  merits, 
whether  on  demurrer,  agreed  statement  or 
verdict,  extends  to  every  material  allegation  or 
statement  which,  having  been  made  on  one  side 
and  denied  on  the  other,  was  at  issue  in  the 
cause,  and  was  determined  in  the  course  of  the 
proceedings.    2  Sm.  Lead.  Cas.,  6th  ed.,  787. 

The  allegation  in  the  case  of  Bieardo  v.  Oar- 
oiaa,  12  CI.  &  Fin.,  400,  was,  that  the  matters 
in  issue  on  the  second  suit  were  the  same,  and 
not  in  any  respect  different  from  the  matters  in 
issue  in  the  former  suit,  and  the  House  of  Lords 
held  that  the  plea  was  sufficient— evidentlv  de- 
ciding that  nothing  was  open  in  the  second  suit 
which  was  within  the  scope  of  the  issue  in  the 
former  trial,  detent  v.  Uughee,  7  Casey,  881. 
Properly  construed,  the  opinion  of  this  court  on 
this  point  in  the  case  of  The  Packet  Co.  v.  Biek- 
lee.  5  Wall.,  593  [73  U.  8.  XVIIL,  558],  is  to 
the  same  effect,  as  plainly  appears  in  tlial  part  of 
it  in  which  the  court  say  that  if  (he  record  of  the 
former  trial  shows  that  the  verdict  could  not 
have  been  rend«?ed  without  deciding  the  partic- 
ular matter  in  question,  it  will  be  considered  as 
having  settled  that  matter  as  to  all  future  actions 
between  the  parties.  Applying  that  rule  to  the 
case  at  bar.it  is  clear  that  a  judgment  rendered 
on  demurrer  settles  every  matter  which  was  well 
alleged  in  the  pleadings  of  the  opposite  party. 

9.  Separate  examination  of  the  authorities 
cited  by  the  defendants,  in  view  of  their  num- 
ber, is  impracticable,  but  it  will  appear,  if  they 
are  carefully  read  and  rightly  applied,  that 
they  do  not  support  the  proposition  under  con- 
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sidertttion.  On  the  contrary,  the  decision  of 
the  court  in  the  case  of  Gilbert  v.  Thompson,  9 
Cush.,  848,  is,  that  a  Judgment  in  a  former  ac- 
tion is  conclusive  where  the  same  cause  of  ac- 
tion was  adjudicated  between  the  same  parties, 
or  the  same  point  was  pat  in  issue  on  the  rec- 
ord and  directly  found  bjr  tlie  verdict  of  a  ]  ury ; 
and  the  case  of  Memam  y.  Whittemore,  5 
Gray,  816,  is  precisely  to  the  same  effect. 
Unguarded  expressions  arc  found  in  the  opin- 
ions in  the  case  of  Carter  v.  Jamet,  13  Mees.  & 
Wels.,  137,  but  the  decision  turned  upon  the 
point  that  the  cause  of  action  was  not  the  same 
in  the  pending  suit  as  that  litigated  in  the  for- 
mer action.  For  these  reasons  our  conclusion 
is  that  the  decision  of  the  circuit  court  in  sus- 
taining the  demurrer  of  the  plaintiffs  to  the 
rejoinder  of  the  defendants  was  correct,  and 
that  the  plaintiffs  were  thereupon  entitled  to 
judgment. 

10.  In  such  cases,  where  the  sum  for  which 
judgment  should  be  rendered  is  uncertain,  the 
rule  in  the  Federal  Courts  is  that  the  damages 
shall,  if  either  of  the  parties  request  it,  be  as- 
s^aed  by  a  jury.  1  Stat.  atL.,  87,  sec.  26; 
BenTter  y.  Manhatt,  1  Wheat.,  218;  Mayhea  y. 
Thnteher,  6  Wheat.,  129. 

But  if  the  sum  for  which  judgment  should 
be  rendered  is  certain,  as  where  the  suit  is  upon 
a  bill  of  exchange  or  promissory  note,  the  com- 
putation may  i)e  made  by  the  court,  or  what  is 
more  usual,  by  the  clerk ;  and  the  same  course 
may  be  pursued  even  when  the  sum  for  which 
judgment  should  be  rendered  is  uncertain  if 
neither  party  request  the  court  to  call  a  jury 
for  that  purpose.  Common  law  rules  were  sub- 
stantially the  same,  except  that  "  the  court 
themselves  might,  in  a  large  class  of  cases,  if 
they  pleased,  assess  the  damages  and  thereupon 

five  final  judgment."  2  Saund.,  PI.  and  Ev., 
18;  2  Arch.  Pr.,  709. 

Evidently  a  jury  in  this  case  was  not  neces 
sary,  but  it  was  not  error  to  hear  proofs  under 
the  submission,  as  both  parties  assented  to  the 
course  pursued. 

Ezceptiong  were  t«ken  to  the  ruling  of  the 
court  in  allowing  interest  upon  the  coupons, 
and  the  bill  of  exceptions  stales  that  the  excep- 
tion of  the  defendants  was  allowed,  but  it  does 
not  state  what  amount  of  interest  was  included 
in  the  judgment,  nor  give  the  basis  on  which 
it  was  computed.  Judging  from  the  amount 
of  the  sum  found  due,  it  is,  perhaps,  a  neces- 
sary Inference  that  interest  was  allowed  on  each 
coupon  from  the  time  it  fell  due  to  the  date  of 
the  judgment.and  if  so.  the  finding  was  correct. 

tionds  and  coupons  like  these,  by  universal 
usage  and  consent,  have  all  the  qualities  of 
commercial  paper.  M«re«r  Co.  v.  Baekett,  1 
Wall.,  83  [68  17.  8.,  XVII..  5481;  Meyer  v.  Jtiu- 
eatine.l  Wall.,  884  [68  U.  S.,  XVII.,  664].  Cou- 
pons are  written  contracts  for  the  payment  of 
a  definite  sum  of  money,  on  a  given  day,  and 
being  drawn  and  executed  in  a  form  and  mode 
for  the  very  purpose  that  they  may  be  sepa- 
rated from  the  bonds,  it  is  held  that  they 
are  negotiable,  and  that  a  suit  may  be  main- 
tained on  them  without  the  necessity  of  produc- 
ing the  bonds  to  which  they  were  attached. 
Knox  Co.  v.  AipinwaU,  21  How., 644  [62 U.  8., 
XVI.,  2101;  White  v.  RaUroad,  21  How.,  575 
[62  U.  8.,  XVI.,  221];  McCoy  v.  Co.  ofWath., 
7  Am.  Law  Reg.,  193;  Pars.  BUls  &  N.,  115. 
SO 


Interest,  as  a  general  rule,  is  due  on  a  debt  from 
the  time  that  payment  is  unjustly  refused,  but 
a  demand  is  not  necessary  on  a  bill  or  note  pay- 
able on  a  given  day.  Vo»6  v.  PhUbrook,  8 
Story,  836;  HoUingsworth  v.  Detroit,  8  McLean, 
472.  Being  written  contracts  for  the  payment 
of  money,  and  negotiable  because  payable  to 
bearer  and  passing  from  hand  to  hand,  as  other 
negotiable  instruments,  it  is  quite  apparent  on 
general  principles  that  they  should  draw  in- 
terest after  payment  of  the  principal  is  unjustly 
neglected  or  refused.  DdaJUId  v.  8tephen», 
2  Hill,  177;  Williams  y.  Sherman,  7  Wend.. 
112.  Where  there  is  a  contract  to  pay  money 
on  a  day  fixed,  and  the  contract  is  broken,  in- 
terest, as  a  general  rule,  is  allowed,  and  that 
rule  is  universal  in  respect  to  bills  and  notes 
payable  on  time  2  Pars.,  Bills  &  N.,  893. 
Governed  by  that  rule  this  court,  in  the  case  of 
CMpeke  V.  Oubuque,  1  Wall.,  206  [88  U.  8., 
XVII.,  625],  held  that  the  plaintiff,  in  a  case 
entirely  analogous,  was  entitled  to  recover  in- 
terest. Thcrmpsonv.LeeOo.,3'Weiil.,8S!i[10l} 
8.,  XVIIL,  178]. 

Necessity  for  remark  upon  the  other  excep- 
tions is  superseded  by  what  has  already  been 
said  in  respect  to  the  plaintiff's  demurrer. 

Judgment  affirmed,  teith  costs. 

Mr.  Justice  Miller,  dissenting: 

The  doctrine  of  estoppel  by  a  former  judg- 
ment between  the  same  parties,  is  one  of  the 
most  beneficial  principles  of  our  Jurisprudence, 
and  has  been  less  affected  by  legislation  than 
almost  any  other.  But  its  effect  is  to  prevent 
any  further  inquiry  into  the  merits  of  Uie  con- 
troversy. Hence,  with  all  the  salutary  influ- 
ence which  it  exerts  in  giving  permanence  to 
established  rights,  in  putting  an  end  to  angry 
contests,  and  preserving  tranquillity  in  society, 
it  can  only  be  justified  on  the  ground  that  the 
precise  point,  either  of  law  or  of  fact,  which  is 
presented  in  the  suit  where  the  estoppel  is 
pleaded,  had  been  previously  decided  between 
the  same  parties  or  their  privies,  by  a  court 
of  competent  jurisdiction.  The  principle  is 
equally  available  and  potent  whether  it  is  set 
up  by  a  defendant  as  an  answer  lo  a  cause  of 
action,  or  by  a  plaintiff  to  prevent  the  same  de 
fense  l)eing  used  in  the  second  suit  that  was 
decided  against  in  the  first.  In  the  former 
case,  it  must  appear  that  the  cause  of  action  in 
the  second  suit  was  the  same  that  it  was  in  the 
first  suit,  or  depended  on  precisely  the  same 
facts.  In  the  latter  case  it  must  appear  that 
the  defense  set  up  in  the  second  suit  was  the 
same  defense,  oi*  in  other  words,  consisted  of 
the  same  facts  or  points  of  law  as  that  which 
was  passed  upon  in  the  first  suit. 

It  IS  true  that  some  of  the  earlier  cases  speak 
as  if  everything  which  might  have  been  decided 
in  the  first  suit  must  be  considered  concluded  by 
that  suit.  But  this  is  not  the  doctrine  of  the 
courts  of  the  present  day,and  no  court  has  given 
more  emphatic  expression  to  the  modem  rule 
than  this.  That  rule  is,  that  when  a  former 
judgment  is  relied  on,  it  must  appear  from  the 
record  that  the  point  in  controversy  was  neces- 
sarily decided  in  the  former  suit,  or  be  made 
to  appear  by  extrinsic  proof  that  it  was  in  fact 
decided.  This  is  expressly  ruled  no  less  thMi 
three  times  within  the  last  eight  years  by  this 
court,  to  wit:  in  Steam  Packet  Co.  v.  »ekle$, 
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94  How.,  888  [65  U.  8.,  XVI.,  650];  8.  C, 
6  WalL.  680  [72  U.  8..  3CVIII.,  5S0];  Miles 
T.  Gtldwai,  2  WaU.,  85  [69  U.  8.,  XVII., 
755].  The  principle  asserted  in  tliese  decisions 
is  supported  by  an  array  of  auUiority  wtiich  I 
will  not  stop  to  insert  here,  but  wliicb  may  be 
found  well  digested  and  arranged  in  the  notet 
of  Hare  and  Wallace  to  tlie  Dueheu  of  King- 
$ton.'t  case,  2  Sm.  Lead.  Caa.,  791,  et»eq. 

The  opinion  just  read  asserts  a  different  rule, 
and  insists  that  wtiatever  might  have  been 
fairly  within  the  scope  of  the  pleadings  in  the 
former  suit,  must  he  held  as  concluded  by  the 
judgment. 

In  the  case  before  us,  the  second  plea  clearly 
and  distinctly  avers  that  the  bonds,  which  are 
the  foundation  of  plaintiff's  action,  were  issued 
without  any  gooa  or  valuable  consideration, 
•ad  that  this  fact  was  known  to  the  plaintiffs 
when  they  received  them.  I  have  examined 
in  Tain  all  the  pleas  filed  by  defendants  in  the 
former  suit  to  discover  any  plea  which  set  up 
this  defease,  or  which  raised  such  an  issue  that 
the  want  of  consideration  must  have  been 
passed  upon  in  deciding  the  case.  Nor  can  I 
discover  any  plea  under  which  it  might  have 
been  decided.  Here,  then,  is  a  distinct,  sub- 
stantial defense  to  the  bonds  sued  on,  sufficient 
to  defeat  the  action,  which  was  never  presented 
to  tlie  court  in  the  former  action  and,  there- 
fore, never  decided;  and  I  am  of  opinion  that 
the  former  suit  did  not  conclude  defendants' 
right  to  have  this  matter  inquired  into  in  this 
actioii. 

ated— 7  Wall..  6S:  8  Wall.,  28T,  288,  »7l_9  WaU., 
414,  Tffi;  10  Wall.,  423:  VS  Wall.,  84;  SO  Wall.,  143, 
&W:  •!  U.  S..  S33 ;  98  V.  8.,  663:  94  U.  8.,  882,  864,  370, 
Ml  ;  90  U.S.,  62:  103  V.  8.  686;  104  U.  S.,  677:  13 
Blatchf..  aO:  16  Blatchf .,  54 ;  4  CUS.,  183;  4Hurtie8, 
<«8:  S  SawT.,  663;  21  Minn.,  301;  25  Minn.,  324;  62 
Pa.,  271 :  18  Am.  Rep..  2S8  (64  Me.,  254);  40  Am.  Bep., 
<I2  (101  lU.,  506J:  28  O.  St.,  601 ;  58  Ho.,  329. 


EDWARD  W.    BURBANK,  Fff.   in  Err., 

V. 

EDMOND  B.  BIGELOW. 

O^ftetim  to  vant of  partiet,  when  too  late — ob- 
jeetion  mit$t  fir$t  be  made  in  court  below,  or  it 
mUl  not  be  aeaSable  here. 

It  is  too  late,  on  the  dajr  set  for  trial,  to  move  that 
the  suit  be  dismissed,  because  a  partner  of  plaintiff, 
m  the  tiansactlon  which  is  the  foundation  of  the 
suit,  was  not  made  a  plaintiff  in  the  case. 

Defendant  cannot  (ro  to  trial  before  a  Jury  on  the 
facts  of  a  case  involving  fraud,  and  let  It  proceed 
to  Judgment  on  the  verdict,  and  then  raise  the 
qnestlon  for  the  first  time  In  this  court,  that  the 
action  is  one  of  equitable  oogrnlzanoe. 

[No.  86.] 
ArgMed  Mar.  16.  1868.    Decided  Jan.  11,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
B^Iow,  the  plaintiff  below,  one  of  the_part- 
aera  of  the  firm  of  Bigelow  &  Burbank  (T.  S. 
Burbank).  filed  his  peUtion  in  the  Circuit  Court 
of  the  United  8tate8  for  the  8late  of  Louisiana, 
a^iainst  Edward  W.  Burbank,  the  brother  of 
his  partner;  and  also  against  his  partner,  T.  8. 
BariMnk,  charging  fraud  between  the  two 
Burbanks  to  defeatliis  rights,  and  claiming  that 
Edward  W.  Burbank  owed  the  firm  of  Bigelow 
&  Burbank  a  cenin  sum  of  money,  one  half  of 
fiee7  Wal£. 


which  he  asks  th<Ct  the  court  compel  Edward 
W.  Burbank  to  pay  to  him. 

T.  S.  Burbank,  before  answering,  filed  a  per- 
emptory exception,  and  the  suit  was  dismissed 
as  to  him. 

Edward  W.  Burbank,  after  a  general  answer 
of  denial,  also  filed  a  peremptory  exception. 
The  court  overruled  this  peremptory  exception 
on  the  ground  that  it  "came  too  late." 

The  case  went  to  the  jury,  and  a  verdict  was 
rendered  for  $13,864.84  in  favor  of  the  plaint- 
iff, Bigelow;  whereupon  the  defendant  sued 
out  his  writ  of  error. 

Messrt.  C.  Cnmhing  and  W.  W.  Boyce. 
for  appellant: 

The  action  in  this  case  is  brought  by  one 
partner  against  a  debtor  of  the  partnership,  the 
other  partner  not  being  joined  in  the  action. 
It  is  submitted  that  no  such  action  can  be 
maintained.  This  is  so  clearly  the  case  in 
courts  of  common  law,  that  it  is  not  deemed 
necessary  to  cite  authorities.  Nor  can  such  action 
be  maintained  by  the  Louisiana  practice. 

Cutler  V.  Cochran,  13  La.,  482;  Ilgde  v. 
Braihear,  19  La.,  402;  Babcoek  v.  Same,  19 
La.,  404;  Oroiier  v.  Hodge,  3  La.,  358;  Diek  v. 
Dunlap,  1  Rob.  La  ,  64;  Skipman  v.  Uiekman, 
9  Rob.  La.,  149;  HatUman  v.  CUurk,  4  La.  Ann., 
\9I0\  Robb  V.  Bailey,  13  La.  Ann..  467;  Bugdy 
V.  Oai.  15  La.  Ann.,  509. 

The  omission  to  join  the  proper  partners  as 
defendants  is  not  a  matter  of  form,  but  law ; 
and  the  partner  sued  may  have  the  case  dis- 
missed.    Dougarty.  Deiangle,  10  Rob.,  480. 

If  it  appear  on  the  pleading  that  another 
should  have  been  joined,  who  had  been  omit- 
ted, the  defendant  may  demur,  arrest  the  judg- 
ment or  bring  a  writ  of  error. 

BreedUne  v.  Nicolet,  7  Pet.,  418;  Wilton  y. 
Lenox,  1  Cranch,  194;  U.  8.  Bank  v.  Smith,  11 
Wheat,  171;  Suydamy.  WiUiamnon,  20  How., 
483  (61  U.  8.,  XV.,  980);  Fami  v.  Tauon,  \ 
Black,  309  (66  U.  8.,  XVII.,  67):  Rogerg  v. 
Burlington,  3  Wall. ,  661  (70  U.  8. ,  XVIII. ,  82) ; 
BenTiettv.  Butterwirth,  11  How.,  669;  Slaeum 
V.  Pomery.  6  Cranch,  ^1 ;  Garland  v.  Datiii, 
4  How.,  131;  Cohens  v.  Virginia,  6  Wheat.,  410. 

It  is  submitted,  therefore,  that  the  judgment 
in  this  case  should  be  arrested,  without  refer- 
ence to  the  peremptory  exception  filed  by  the 
defendant  below. 

But  it  is  clear  that  exception  was  in  time,  and 
should  have  been  admitted  by  the  judge  on  the 
trial.  See  Tutrix  v.  POrU,  18  La.  Ann. ,  456,  in 
which  case  the  court  says:  "An  exception  that 
plaintiff  is  absolutely  without  right  to  stand  in 
judgment  may  be  impleaded  at  any  stage  of  the 
proceedings."  See  article  846,  Code  of  Practice 
of  Louisiana,  which  declares  that  "Peremptory 
exceptions  founded  in  law  may  be  pleaded  in 
every  stage  of  the  action  previous  to  the  defin- 
itive judgment,  but  they  must  be  pleaded  spe- 
cially, and  sufl^cient  time  allowed  to  adverse 
party  to  bring  his  evidence. "  The  peremptory 
e2tception  in  this  case  was  founded  in  law,  and 
sufi3cient  time  allowed  the  adverse  party  to 
bring  his  evidence,  because  the  facts  set  forth 
in  the  peremptory  exception  were  set  forth  in 
plaintiff's  petition. 

Mr.  Thomas  J.  Durant,  for  defendant  in 
error: 

The  exception  of  the  plaintiff  in  error,  de- 
fendant below,  E.  W.  Burbank,  was  nothing 
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of  this  sort ;  it  came,  therefore,  too  late,  and  the 
Judge  properly  overruled  it. 

I&nner^.  King,  10  La.  Ann.,  485;  Brmoer 
T.  Cook.  11  La.  Ann.,  687;  La.  Code,  833, 888. 
848.844. 


Mr.  JvtHee  HUler  delivered  the  ojdnton  of 

the  court: 

The  case  of  Breedlove  v.  Nieolet,  7  Pet.,  418, 
disposes  of  the  only  question  nUsed  by  the  rec- 
ord in  the  present  case. 

That  was  an  action  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
brought  by  Nicolet  &  Siggs  as  partners;  in 
whicn,  after  issue  taken  on  pleas  in  bar  of 
the  action,  the  defendants,  on  the  day  set  for 
trial,  filed  a  plea  averring  that  Muason  and  oth- 
ers were  also  partners  with  plaintiffs,  and  citi- 
zens of  Louisiana.  The  plea  was  stricken  out 
by  order  of  the  court,  on  the  ground  that  it 
came  too  late.  This  court  held  that  such  action 
was  within  the  discretion  of  the  circuit  court, 
and  would  not  be  revised. 

In  the  case  before  us,  the  defendant  below, 
plaintiff  in  error,  filed  his  peremptory  excep- 
tion after  the  case  was  at  issue,  and  on  the  day 
that  it  was  set  for  trial  before  a  jury,  prayed 
that  the  suit  should  be  dismissed,  because  T. 
B.  Burbank,  a  partner  with  plaintiff  in  the 
transaction  which  is  the  foundation  of  this 
suit,  was  not  made  a  plaintiff  in  the  case.  The 
court  overruled  this  exception  on  the  ground 
that  it  came  too  late.  We  were  at  first  inclined 
to  distinguish  the  two  cases  under  the  idea 
that  the  plea  in  the  first  case  rested  on  the  citi- 
zenship of  the  partners  not  joined  in  the  suit, 
who,  if  joined,  would  have  defeated  the  juris- 
diction of  the  court.  But  it  is  expressly  said 
in  ^e  opinion,  that "  the  plea  is  to  be  considered 
as  if  the  averment,  that  Musson  and  others 
were  citizens  of  Louisiana,  had  not  been  con- 
tained in  it." 

The  point  ruled  in  that  case  is  identical  witii 
the  one  presented  here,  and  that  decision  must 
govern  this. 

The  objection,  that  the  matter  of  plaintiff's 
demand  is  one  of  eqAltable  cognizance  in  the 
Federal  Courts,  cannot  prevail.  I^o  such  objec- 
tion was  raised  in  the  court  below,  at  any 
stage  of  the  proceedings;  and  It  cannot  be  per- 
mitted to  a  defendant  to  go  to  trial  before  a 
Jurv  on  the  facts  of  a  case  involving  fraud,and 
et  it  proceed  to  judgment  on  the  verdict,  with- 
out any  attempt  to  assert  the  equitable  charac- 
ter of  the  suit,  and  then  raise  that  question  for 
the  first  time  in  this  court. 

A$  (As  record  raitet  no  oiher  muition  for  our 
eoniideraUon,  the  Judgment  of  M«  OireuU  Court 
it  affirmed. 


WILLLOI  F.   DAVIDSON.  F^.  in  Err., 

e. 

JACOB  L.  8TARCHER; 

SAME  e.  JOHN  KING. 

Ain>  • 

SAME  e.  THOMAS  McMAHON. 

Jwritdiction  over  fUOe  judgment— ea»e  diimmed. 
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This  court  has  no  Juiisdiotton  to  review  a  ludff- 
ment  of  a  state  oourt.  In  an  action  to  reoorer 
domacea  resulting  from  the  ezplosloo  of  a  steam- 
boat boiler. 

Where  the  record  shows  that  no  question  under 
the  ZSth  section  of  the  Judidstr  Act  was  passed 
upon  by  the  state  oourt,  no  vround  appears  of  iu- 
rlsdtoUon  la  this  court  over  the  Judg'ment,  and  the 
writ  of  error  must  be  dismissed  for  want  of  Jurls- 
diotion. 

[Noe.  889,  880,  881.1 
Argued  Jan.  8, 1869.      Decided  Jan.  11, 1869. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

These  actions  were  brought  in  one  of  the 
district  courts  of  the  State  of  Minnesota,  by 
the  defendants  in  error,  to  recover  damages  re- 
sulting from  the  explosion  of  a  steamboat 
Ixriler  on  the  Mississippi  River  near  St.  Paul, 
and  judgments  were  obtained  by  the  plaintiffs. 
The  Supreme  Court  of  Minnesota,  on  appeal, 
aflSrmed  the  judgments;  whereupon  the  defend- 
ants sued  out  this  writ  of  error. 

On  motion  to  dismiss. 

Meitri.  Smith  and  GUmam  and  R.  P. 
Spalding,  for  defendants  in  error: 

This  court  can  take  Jurisdiction  over  the 
causes,  only  by  virtue  of  section  26  of  the  Ju- 
dicia.'y  Act  of  1789,  1  Stat  at  L.,  85,  and  it 
has  been  repeatedly  decided,  that  to  give  this 
oourt  jurisdiction  under  said  section  85,  it  must 
appear  on  the  record  itself  to  be  one  of  the 
cases  enumerated  in  that  section.  JSlUt  ▼. 
Brmm,  IS  Pet.,  636;  Bank  v.  BMkingham,i 
How.,  817;  Smith  ▼.  Hunter,  7  How.,  788. 

It  is  true  that  the  Supreme  Court  of  th«  State 
decides  that  the  fact  of  the  explosion  of  the 
boiler  is  prima  fade  evidence  that  it  was  caused 
by  negligence  and  refers  to  6  Stat,  at  L., 
page  896,  sec.  18,  which  they  treat  as  but  an 
affirmance  of  the  common  law.  The  court  also 
decides  that  it  was  negligence  to  permit  the 
water  in  the  boiler  to  fall  below  three  inches 
above  the  flue;  also  that  carriers  of  passengers 
by  steamboat  are  required  to  employ  licensed 
engineers;  and  refers  to  10  Stat,  at  L.,  69, 
sec.  12,  and  p.  67,  sec.  8,  sub.  10.  But  there 
is  nothing  in  tiiis  which  brings  the  cases  within 
the  provuions  of  said  section  26  of  the  Ju- 
diciarv  Act 

In  tne  first  place,  the  opinion  of  the  court  is 
no  part  of  the  record. 

Ocean  ln».  Go.  v.  PdOgge,  13  Pet,  167;  Mobile 
V.  .SiiJaea,  16PeL,284. 

Furthermore,  the  decision  of  the  state  oourt 
must  be  against  the  claim  set  up  under  the  law,* 
etc.,  of  the  United  States,  to  confer  appellate 
jurisdiction  to  the  court. 

MeGlung  v.  SilUman,  6  Wheat,  598;  FuUon 
V.  MeAffee,  16  Pet,  149;  Walker  v.  Talj/or,  6 
How..  64;  Scott  v.  Jonei.  6  How.,  348;  BeddaU 
V.  Bryan,  24  How.,  420  (66  U.  S.,  XVI.,  740); 
Gordon  v.  Caldeieugh,  8  Cranch,  268. 

Mr.  Ii.  AlUa,  for  plaintiff  In  error. 

[No  brief  is  on  file.] 

Mr.  OftitfJuttiee  CluMe  delivered  the  opin- 
ion of  the  oourt: 

In  these  cases  it  appears,  on  looking  into  the 
record,  that  no  question  under  the  25th  section 
of  the  Judiciary  Act  was  passed  upon  by  the 
court.  No  ground  appears,  therefore,  of  juris- 
diction in  tms  court  over  the  judgments  of  the 
state  court,  and  the  leeeral  write  tf  error  muH 
be  diemiuedfor  want  ofjitriedietion. 

*    U  U.  8. 
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MADELINE  HENRIETTE  GIRARD,  MAR- 
GUERITE P.  LARDY.  ANNE  STE- 
PHANIE deLENTILHAC,  asd  ALFRED 
de  LENTILHAC,  hsb  Hubbasd,  FABRI- 
,  CIUS  DEVARB  DUMAINE.  a  minor,  asd 
MARGUERITE  PALMIRE,  a  minor,  by 
titeir  next  friend,  Johh  Dxyabb  Ddvaikk, 
•11  aliens  and  subjects  of  the  Fbknch, 
AppU.,  ^ 

THE  CITY  OF  PHILADELPHIA. 

(8eeB.C..  TWaIL.l-M.) 

Ohtmedlor,  or  Leaitlature,  mag  tubttUute  one 
trutttt  for  another — Oirard  eitate  veHed  in 
PhUaddpKia—filumge  ofUi  HmUe  or  eharler 
doe*  notaffeet  its  titie. 

Wlien  a  truitee  Is  unable  lon^r  to  administer, 
tbe  charitiea  or  trusts  do  not  fall,  but  the  Chancellor 
vUl  substitute  another  trustee. 

The  soTeieifn,  bj  lealsiation  (If  %eeded)  mar 
hare  tbe  cbarffies  properly  vdmbiistered. 

The  residue  of  tbe  estate  of  Stephen  Oirard,  at 
tbe  time  of  Ms  deatb,was.  by  his  will,  vested  In 
tbe  Oorporation  of  Philadelphia  on  valid  legal 
trusts,  which  it  was  fully  competent  to  execute. 

By  the  supptement  to  the  Act  incorporatingr 
tbe  Ctty,  commonly  called  the  "  Consolidation 
Act."  the  identity  of  tbe  Corporation  is  not  de- 
stroyed. 

The  ohanffe  in  its  name,  the  enlargement  of  its 
area,  or  increase  In  the  number  of  its  corporators, 
cannot  affect  its  title  to  property  held  at  the  time 
of  snch  change. 

Ibe  Oorporation,  under  its  amended  charter,  has 
every  caitaelty  to  hold,  and  every  power  and  au- 
tborM7  necessary  to  execute,  the  trusts  of  Uie  wUL 

[No.  24.] 
Arfued  Jan.  7, 1869.       Decided  Jan.  18,  1869. 

APPEAL  from  theClreult  Court  of  the  United 
Statea  for  tbe  Eastern  District  of  Pennsyl- 
▼anls. 

The  case  is  stated  by  the  court. 

Mr.  C.  InversoU.  for  the  appellants: 

Mr.  Glnro^  devise  of  the  remainder  of  the 
residue  of  his  estate  was  not  an  absolute,  but  a 
strictly  limited,  devise. 

To  the  questions  before  the  court,  it  matters 
not  whether  the  devise  is  properly  or  improper- 
ly called  by  the  testator  in  his  wfll,  a  trust.  His 
meaning  is  clear  enough.  Tbe  estate  was  lim- 
ited, not  absolute.  The  devisees  took  in  trust 
for  certain  limited  specified  objects,  and  for 
none  other.  It  was  an  office  to  be  performed 
by  the  devisee. 

8  Jarm.  Wills,  198;  Lewin,  Trusts,  171,  Vol. 
94.  Law.  Lib. 

Any  expression  in  a  will  showing  the  testa- 
tor's intention,  limits  the  devised  estate  accord- 
inriy.  The  word  "  trust "  in  a  wUl  means  only 
what  is  required  to  effect  the  intentions  of  the 
testator. 

1  Jarm.,  796;  2  Jarm.,  198,  278;  1  Pow. 
Der.,  32S;  DoeY.  Norton,  11  Mees.  &  W.,  923; 
IngUt  V.  SaOor'i  Snuff  Harbor,  8  Pet.,  119;  2 
Co.  UtL,  7,  8;  8Com.  Dig.,  90,  Condition,  a, 
4;  4  lUd.,  178,  4:  Estate  by  Devise,  n.  9. 

A  oorporation,  being  trustee  of  a  charity,  is 
looked  apon  in  equity  as  an  Individual.  Grant, 
Corp..  118.  The  college  trustees  and  bene- 
llcisries  were  different  parties.  The  trustee  was 
the  CUy,  bat  tbe  benefldaries  were  not  the  City. 
Th^  were  certain  orphans  to  be  educated  by 
the  City,  at  the  expense  of  the  trust  Should 
the  (Sty  abuse  the  college  trust,  th^  might  be 
8ee7WALU 


removed  by  the  courts,  as  an  individual  might 
be,  and  another  trustee  appointed.  That  was 
done  in  the  case  of  TTie  Vtty  of  Coventry,  who 
were  trustees  of  a  charity. 

See  TheMayor  ofOofientry  v.  The  Atty-Gen., 
7  Bro.  P.  C,  285,  a  case  cited  and  approved  by 
this  court  in  the  DartrnimOt  College  case,  4 
Wheat.,  676,  7;  Dummor  v.  Corp.  of  Ohipperir- 
ham,  14  Yes.,  246. 

The  defendant,  avoiding  Soohan'i  case, 
makes  its  claim,  not  for  the  present  City,  but 
for  the  territory  and  population  of  the  late  City. 

It  could  plausibly  claim  in  no  other  way. 

Beardsworth  ▼.  Torldnglon,  1  Q.  B.  (K.  S), 
782;  AOy-Oen.  ▼.  Vitian,  1  Russ.,  226;  Atty- 
Oen.  y.  Orant,  1  P.  Wms.,  669;  Ptynumthw. 
Jackton,  15  Pa.,  44;  Soohan  v.  PlModelphia, 
38  Pa.,  9. 

It  is  a  principle  of  law  that  the  Legislature, 
in  altering  the  franchises,  cannot  afreet  indi- 
vidual ri^ts  hi  the  case  of  public  more  than 
private  corporations. 

Terret  v.  Taylor,  9  Cranch,  62;  StomtfeUt  y. 
Manor,  etc.,  18  Pa.,  560;  8t.  Louis  v.  Suss^.  9 
Mo.,  508;  Bailey  v.  Mayor  ef  JfT.  T.,  8  Hill, 
681; 2 Kent, Com.,  275;  Story,  Const.,  sec.  1887. 

The  effect  of  consolidating  the  City  with  the 
county  municipalities  is  to  render  Impossible 
the  performance  of  the  municipal  uses  aevised. 

Grant  arithmetical  possibility,  since  consoli- 
dation, to  perform  these  municipal  iises  for  tbe 
benefit  of  the  territory  and  population  of  the  late 
City;  the  devise  was  to  a  municipal  discretion 
of  the  late  City,  and  cannot  be  transferred  to 
the  municipal  discretion  of  the  county.  It 
comes  within  tbe  rule  in  cases  of  grants  or  de- 
vises to  personal  discretion. 

Foniainy.  Satenel,  17 How.,  386(58  U.  S.. 
XV.,  87);  HibbardT.  Lamb,  Ambl.,  809;  Mereer 
Co.  r.  P.  *  B.  B.  B.  Co.,  27  Pa.,402;  Omman- 
ngf  V.  Butcher,  1  Turn.  &  R.,  260;  Lee  v. 
Toung,  2  You.  &  Col.,  682;  Ooh  v.  Wade,  16 
Ve8.,46;  Bradford  v.  BetfiOd,  2  Stan.,  264;  HiU, 
Trust.,  486;  MUya^  y.  Miller ,  10  Pa.,  885. 

There  is  a  class  of  English  cases  which  beats 
strongly  against  the  pretension  to  hold  for  ter- 
ritory and  population  and  not  for  the  City. 

AUy-Oen.  v.  Whitchurch,  8  Ves.,  141  ;  Atty- 
Oetk.  y.  Dames,  9  Ves.,  586;  Chapman  v. 
Brown,  6  Ves.,  404;  Mandford  v.  ThaekortU,  2 
Ves.,  Jr.,  289;  Clark  y.  laylor,  21  Eng.  L.  & 
E.,  808;  OrieeesY.  Case,  1  Ves.,  Jr.,  548. 

The  defendants  say  the  consolidated  charter 
was  imposed  on  them  by  a  legislative  Act,  and 
that  they  cannot  be  held  to  conditions  which 
have  been  made  impossible  by  act  of  law. 

Let  it  be  admitted  that  estates  on  condition, 
originally,  become  afaeolute  if  afterwards  the 
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fulfillment  of  the  condition  be  made  impossible 
by  the  grantor,  or  bv  the  act  of  God  or  of  the 
law.  This  is  not  such  a  case.  Though  the  dev- 
isee took  an  estate  limited  or  conditioned  to 
certain  uses,  tbe  condition  was  not  in  abate- 
ment of  the  gift;  it  was  the  gift  itself. 

But  is  it  true  in  fact  or  law  that  the  charter 
was  "  imposed"  on  the  defendants?  The  evi- 
dence taken  in  the  court  below  shows  the  peti- 
tion, for  consolidation  of  the  corporators  to 
the  Legislature  was  accompanied  by  a  draft  of 
the  Consolidation  Act  as  uterwards  passed ;  it 
shows  the  approval  of  this  proceeding  of  the 
corporators  by  the  authorities  of  the  Corpora- 
tion; it  shows  the  unanimous  vote  of  the  Phila- 
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delpbia  representatives  in  both  branches  of  the 
Legislature,  for  ibe  Consolidation  Act,  in  the 
form  in  which  it  was  petitioned  for.  A  com- 
parison of  the  draft  accompanying  the  petition 
with  the  Act,  shows  them  to  be  substan- 
tially the  same;  but  if  they  were  substantially 
different,  it  would  be  incumbent  on  the  de- 
fendants to  make  the  difference  avail  them, 
to  show  the  difference  it  is  which  renders 
them  impossible,  since  the  consolidation,  the 
performance  of  these  municipal  uses.  Ko 
other  difference  could  avail  them.  The  corpo- 
rators and  Corporation  and  their  representatives 
in  the  State  Legislature  are  united  to  procure  the 
Act.  If  it  is  not  to  be  regarded  as  the  devisees' 
own  Act,  it  is  because  there  is  a  fiction  of  law 
(flctitioru  jurit  temper  mtbtiitU  eqviicu)  which 
prevails  over  the  fact. 

See  The  King  v.  Patmore,  8  T.  R,  846;  Bex 
v.  Amery.  1  T.  R.,  584;  Bm  v.  Riney,  4  M.  & 
S.,  853;  Bagge'i  case  (Rolle,  224).  SBiownl., 
100;  Bex  v.  Adcevo,  4  Burr.,  2200, 1;  Butter  v. 
Chapman,  8  Meee.  &  W.,  1;  Patterton  y.  8o- 
eietp,ete.,iZ&b.,  897. 

In  Pennsylvania  the  very  case  has  occurred 
of  an  attempt,  which  was  overruled  by  the 
Supreme  Court,  to  impose  a  municipal  charter 
upon  unwilling  citizens.  It  will  be  found  in 
the  case  of  The  Borvughcf  We^  Phila.,  &  Watts 
&  S.,  281. 

See  Bank  of  U.  8.  ▼.  Dandridge,  13  Wheat., 
64. 

There  is  no  ground  for  the  defendants'  po- 
sition, that  this  devise  being  to  a  charitable  use, 
violation  of  the  will  does  not  affect  the  title  of 
the  devisees;  nor  would  the  English  rule  of  ey 
prei  afford  the  least  aid  to  such  a  position. 

The  books  show  that  the  case  never  happened 
where  either  chancery  or  the  parent  patrim  in- 
terfered to  aid  the  charity,  which  was  likely  to 
fail  by  the  act  of  the  devisee.  To  let  the  devisee 
imperil  or  make  uncertain  or  impossible  the 
performance  of  the  testator's  purposes,  and  then 
substitute  his  own,  would  be  a  novelty. 

Atty-Oen.  v.  WTitte/iureh,  8  Ves.,  144;  Att^- 
0«n.  V.  Sir  John  Piatt,  Finch,  222;  Man  v. 
BaOet,  1  Vem.,  43;4«y  Qen.  v.  Margaret, etc., 

1  Vem.,  55,  and  1  Cas.  £q.  Abr..  99;  ^«y- 
Oen.  y.  Man^ield,  2  Buss.,  601;  AUyOen.  v. 
Whiteley,  11  Ves.,  241 ;  Ex  parte  Bolton  School, 

2  Bro.  Ch  ,  662;  CfrofU  v.  Btetii,  Toth.,  61,  82; 
Magtil  v.  Brown,  Bright,  347;  AUy-Oen.  y. 
Sherborne  Oram.  Sch.  .ISBenv. ,  280;  AttyGen. 
y.  Calvert,  23Beav.,254;^tty-G'«».  v.  Boeheeter, 
6  De  Oez,  M.  &  0-.,  797;  AttyOen.  v.  Dean, 
etc.,  of  W.,8  H.  of  L.  Cas.,  869;  AttyGen.  v. 
Patnter'g  Co.,  3Cox,  51;Eq.  Jur.,  Stoiy,  1175. 

Upon  these  citations  the  plaintiffs  rely  to 
show  that  the  defendants  are  held  to  the  sub- 
stantial performance  of  these  uses,  being  a 
charity,  as  closely  as  if  they  were  not  a  chanty ; 
and  that  the  defendants  cannot,  if  they  them- 
selves have  caused  the  trust  to  fail,  or  the  con- 
dition to  become  impossible,  expect  the  aid  of 
equity  in  their  new  position.  The  question  is: 
would  equity  have  countenanced,  before  the 
Consolidation  Act,  the  transfer  of  the  protec- 
tion of  these  uses  from  the  old  City  to,  the 
county?  If  not,  equity  will  give  no  counte- 
nance to  their  transfer  afterwards. 

If  there  be,  with  the  aid  of  ey  pret,  the  En- 
glidi  rule,  as  alleged  by  the  defendaiits,  that 
gifts  of  charity  do  not  fail,  the  books  ahow  that 
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in  carrying  it  out  they  make  strange  distinc- 
tions. 

The  following  is  part  of  a  note  of  the 
reporter  to  the  case  of  Loieomb  v.  Wintring- 
ham,  18  Beav.,  89:  "The  following,  amonnt 
other  bequests,  have  been  held  void  as  charua- 
ble  gifts:  Benevolent  purposes,  Jamet  v.  AUen, 
8  Mer.,  17;  Objects  of  benevolence  and  liber- 
ality, Moriee  v.  Bithop  of  J).,  9  Ves.,  399, 
affirmed,  10  Ves.,  621 ;  Charitable  or  other  pur- 
poses, Em  v.  SeOiy,  1  Sim..  352,  and  1  My  I.  •& 
C,  286;  Benevolent,  charitable  and  religious 
purposes,  Wmiamt  y.  Ktrtham,  5  L.  J.  (NT  S.), 
cb.  84,  cited  1  Keen,  282.  and  1  Myl.  &  C,  298 
-298;  Private  charity,  Ommanney  v.  Bitieher, 

1  Turn.  &  Buss.,  260;  For  charitable  or  public 
purposes,  or  to  any  person  or  persons,  as  hia 
executors  should  think  fit,  Veiey  y.  JamMn,  1 
Sim.  &  St. ,  69 ;  For  such  uses  as  trustees  should 
think  fit,  Fmder  v.  Garlike,  1  Ruas.  &  Mjrl.. 
282;  To  such  persons  as  trustees  should  think 
proi>er,  OH^  v.  Bumtey,  3  Ves.  &  B.,  295;  To 
buyii^  such  books  a^,  might  have  a  tendency  to 
promote  the  interests  of  virtue  and  religion,  and 
the  happiness  of  mankind,  and  distributing  such 
books,  Brown  v.  Teale,  7  Ves.,  50,  Jioto  76,  p. 
52,  referred  to  in  J.  Ves.,  406,  10  Ves.,  87. 
Hargrave   on    the    Thellesson    Act,   22,   and 

2  Jurist.  Aug.,  70,  162,  163;  £8.000  for  a  hos- 
pital, to  increase  until  it  amounted  to , 

for  supporting boys,  Ewen  y.  Bantwr- 

man,  2  Dow.  A  CI.,  74;  To  Roman  Catholic 
priests,  for  layers  for  the  repose  of  the  testa- 
trix's soul,  Wett  V.  ShutUeaorth,  2  Myl.  &  K., 
684;  For  the  relief  of  domestic  distress,  assist- 
ing indigent  but  deserving  individuals,  or  en- 
couraging undertakings  of  general  utility,  Ker^ 
daU  V.  Granger,  5  Beav.,  Ml." 

See,  also,  BuueU  y.  Kellett,  8  Smale  &  Giff., 
268;  Cherry  v.  MoU.  1  Myl.  &  C,  128;  Atty- 
Gen. V.  Jftn«Au«,  4  Ves.,  14;  Shelf.,  Mort,  648. 

What  are  the  rights  here  of  the  representa- 
tives of  the  testator? 

See  Wheeler  v.  Smith,  9  How.,  65;  Fontain 
v.  Batienel,  17  How.,  869  (68  U.  8.,  XV.,  80); 
Jame*  v.  AUen,  8  Mer.,  17;  Ommanney  v. 
Butcher,  1  Tur.  &  R.,  260;  AttyGen.  v.  Sib- 
thorp,  %  Russ.  &  Myl.,  107;  EUii*  y.  SeU/y,  7 
Sim.,  852. 

If  any  object  shall  "  appear  to  have  become 
extinct,  the  portion  bequeathed  to  such  object 
must  fall  into  the  residue  as  a  lapsed  legacy." 

MagUl  y.  Brown,  Bright,  896.  as  cited  by  the 
court  in  fbntain  v.  Bavenel.  17  How.,  890  (58 
U.  8.,  XV.,  89);  2  Story,  Eq.  Jur.,  sec.  1166; 
Moriee  v.  Bithop  of  Durham,  10  Ves.,  685; 
Atty  Gen.  v.  Mayor  of  Oaheay,  1  Moll.,  110; 
Atty-Gen.  v.  Shrevtiimry,  6  Beav.,  280. 

Meuri.  Jajnes  Iiynde,  Edward  Olaa- 
■tead  and  W.  K.  Meredith,  for  defend- 
ant in  error: 

The  validity  of  the  trust  for  the  colle^  has 
not  been  disputed  by  the  plaintiffs  in  theu  bill, 
nor  do  they  deny  that  the  present  defendant  is 
incapable  to  execute  them.  But  they  allege 
that  the  (Consolidation  Act  has  nude  it  impos- 
sible to  execute  the  trusts  for  municipal 
purposes. 

If  the  defendant  cannot  execute  the  trusts 
for  municipal  purposes,  then  the  whole  trust 
estate  must  be  applied  for  public  purposes  of 
the  coU^,  even  without  the  express  direction 
to  that  effect. 
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Case  of  7%etf(rrd  School,  8  Co.,  131;  MagiU 
T.  Broum,  Bright.,  896;  4  Bro.  Ch.,  103;  Piek- 
ertng  ▼.  ShottotU,  10  Pa.,  33;  WiYman  v.  Lex, 
17  Serg.  &  R,  03;  Beater  y.  Mton,  8  Pa.,  827; 
Me  Lain  v.  School  Directors,  51  Pa.,  196;  PhU- 
adeljMa  r.  Oirard'$  Hein,  45  Pa.,  28;  Story, 
Ea..  p.  534,  aec.  1177. 

Frolic  tnists  and  charitable  uses  may  be 
considered  as  synonymous  ezpresglons. 

Attorn^ -v.  Heeli*.  3  Sim.  &  Stu.,  67,  cited 
in  note;  Amb.,  651;  Attjf-Cfen.  t.  Corporation 
tf  Bhrmnburp,  6  Beav.,  230;  Oreaton's  Appeal. 
80  Pa..  450. 

The  trust  for  municipal  purposes  was  to 
have  effect  only  if  there  was  a  surplus  beyond 
the  wants  of  the  college.  The  whole  of  the 
reaidiie  was  given — 1,  to  the  maintenance  of 
the  colleae;  2  and  8,  to  certain  municipal  pur- 
poses. The  first  was  the  primary  trust;  the 
others  were  secondary. 

The  answer  shows  that  the  whole  of  the  net 
income  of  the  residuary  estate  since  the  year 
1847,  has  been  appropriated  to  the  maintenance 
and  endowment  of  the  college,  and  used  for 
that  purpose.  And  further,  that  the  applicants 
for  admission  to  the  college,  have  far  exceeded 
the  ability  of  the  City  to  maintain  them. 

At  the  time  of  the  death  of  Mr.  Oirard.  the 
CI^  of  Philadelphia  was  bounded  by  Vine 
and  South  Streets,  and  the  Delaware  and 
Schuylkill  rivers.  The  legislative  power  of 
the  Corporation  was  vesteid  in  two  bodies, 
called  the  Select  and  Common  Councils.  The 
L^jalatuieof  the  State  had,  from  time  to  time, 
enlarged,  modified  and  curtailed  the  powers  of 
these  bodies.  The  City  of  Philadelphia  formed 
a  part  of  the  County  of  Philadelphia.  The 
other  parts  of  the  county  contained  a  number 
of  municipal  corporations,  all  of  which  were  for 
the  purjxifles  independent  of  each  other.  There 
were  some  corporations,  or  quasi  corporations, 
which  exercised  authority  and  jurisdiction 
over  the  whole  county.  The  poor,  the  health, 
the  public  education,  and  business  of  streets, 
was  managed  and  regulated  by  these  last  named 
bodies;  and  the  care  of  providing  for  the  sup 
port  of  the  administratioD  of  justice  was  de- 
volved upon  a  separate  and  independent  body. 

The  evils  following  from  such  a  system  of 
government  were  found  to  be  productive  of 
such  inconveniences,  that  in  the  year  1854,  the 
L^^Iature  of  the  Commonwealth  incorporated 
sU  these  independent  municipalities  into  the 
Citvof  Pliiladelphia. 

Surely  nothing  was  further  from  the  inten- 
tion of  the  Legislature  than  an  interference 
with  the  trusts  of  Mr.  Oirard's  will. 

If  the  conduct  of  trustees  can  forfeit  their 
ee$luis  que  trtist'i  estate,  it  must  be  shown  that 
the  trustee,  by  forbearing  or  acting,  could  save 
the  estate  'rhe  couuciTs  of  the  City,  or  the 
people  of  the  City,  had  neither  nor  both  of 
them,  the  power  to  prevent  the  Legislature 
from  enlarging  the  boundaries  of  this  public 
corporation.  2  Kent,  275,  305;  Ang.  &  Ames 
Corp.,  5th  ed.,  p.  27,  sec.  81;  Jforth  Tar- 
mouth  V.  SkilUngs,  45  Me. ,  183 ;  Brown  v.  Hum- 
ma.  6  Fa.,  92;  Kirby  v.  Shaw,  19  Pa.,  268;  2 
P.  F.  Smith,  52  Pa.  St.,  374;  Grant,  Corp.,  62; 
EaddoeVs  case.  Sir  T.  Raym.,  439;  S.  C,  1 
Vent.  855;  Luttrel's  case,  4  Co.  Rep.,  88. 

The  answer  denies  that  the  defendant  sought 
to  promote  the  enactment  of  the  Consolidation 
See  7  Wall. 


A.ct,  and  there  was  no  evidence  to  prove  such 
fact. 

This  trust  for  municipal  purposes  is  not  a 
trust  in  the  sense  that  all  gifts  to  municipal  cor- 
porations are  in  trust  to  devote  them  to  munici- 
pal purposes;  but  an  active  one,  whereof  the 
Corporation  is  the  trustee,  and  the  inhabitants 
of  the  City  are  (he  beneficiaries.  This  is  shown 
conclusively  by  the  circumstance  that  the  tnist 
only  is  availalile  if  the  funds  are  not  needed  for 
the  college.  Atty-Oen.  v.  Fman,  1  Russ.,  326, 
234;  At^-Gen.  v.  Mayor,  etc.,  of  Rochester, 
Finch,  193. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  case  of  Vidal  v.  The  Meeeutors  of  Oirard, 
3  How.,  137,  has  put  an  end  to  any  further 
controversy  ns  to  the  validity  of  the  trusts  and 
the  power  of  the  City  to  execute  them.  Nor  do 
the  heirs,  who  are  complainants  in  this  bill, 
pretend  to  call  in  question  the  matters  finally 
and  conclusively  settled  by  that  case. 

The  facts  which  are  supposed  to  rehabilitate 
their  claim  have  occurred  since  its  decision. 
Admitting  that  the  will  of  Stephen  Girard  en- 
tirely excluded  them  from  any  claim  of  right 
to  the  property  in  question,  they  now  contend 
that  the  Consolidation  Act  has  made  it  impos- 
sible for  anyone  to  execute  the  trusts  for  mu- 
nicipal purposes,  and  as  a  consequence  the 
heirs  are  entitled  to  that  portion  of  the  estate 
appropriated  by  the  testator  for  such  uses.  If 
it  shall  appear  that  the  effect  of  the  Consolida- 
tion Act  is  not  that  which  the  bill  alleges,  it 
may  be  unnecessary  to  discuss  the  question 
whether  if  it  were,  the  consequence  assumed 
from  it,  be  legitimate. 

The  will  of  Stephen  Girard,  after  sundry  be- 
quests to  his  relatives  and  friends,  and  to  cer- 
tain speciticd  charities,  announces  (sec.  XX.)  his 
great  and  favorite  charity  to  be  the  establish- 
ment of  a  college  for  the  education  of  poor  or- 
phans. It  then  proceeds:  "  Now,  I  give,  de- 
vise and  bequeath  all  the  residue  and  remain- 
der of  my  real  and  personal  estate,  etc.,  unto 
the  mayor,  aldermen,  and  citizens  of  Philadel- 
phia in  trust  for  the  several  uses,  intents  and 
purposes  hereinaffer  declared." 

The  attempt  to  restrain  the  alienation  being 
inoperative  cannot  effect  the  validity  of  this  de- 
vise. After  many  and  very  special  directions 
as  to  the  college,  its  construction  and  govern- 
ment, it  further  directs  that  two  millions  of 
the  personal  estate  be  appropriated  to  the 
builaing ;  and  if  this  sum  should  not  be  suffi- 
cient, the  remainder  should  be  taken  "from 
the  final  residuary  fund  hereinafter  expressly 
referred  to."  "  And,  as  it  regards  the  remain- 
der of  said  residue  of  my  personal  estate  to  in- 
vest the  same  in  good  securities,  and  in  like 
manner  to  invest  the  interest  and  income  there- 
of, from  time  to  time,  so  that  the  whole  shall 
form  a  permanent  fund,  and  to  apply  the  in- 
come of  the  said  fund — "  first,  to  the  further 
improvement  and  maintenance  of  the  aforesaid 
college,  as  directed  in  the  last  paragraph  of  the 
31sl  clause  of  this,  my  will. 

"  .Second,  to  enable  the  Corporation  of  the 
City  of  Philadelphia  to  provide  more  effectu- 
ally than  they  now  do  for  the  security  of  the 
inhabitants  of  the  said  City  by  a  competent  po- 
lice, including  a  sufficient  number  of  watch- 
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men,  really  suited  to  the  purpose;  and  to  this 
end  I  recommend  a  division  of  the  City  into 
watch  districts,  of  four  parts,  each  under  a 
proper  head. 

"  Third,  to  enable  the  said  Corporation  to 
improve  the  city  property,  and  the  general  ap- 
pearance of  the  City  itself,  and  in  effect  to  di- 
minibh  the  burden  of  taxation,  now  most  op- 
pressive, especially  on  those  who  are  the  least 
able  to  bear  it. 

"  To  all  which  objects  the  prosperity  of  the 
City  and  the  health  and  comfort  of  its  inhabit- 
ants, I  devote  the  said  fund  as  aforesaid,  and 
direct  the  income  thereof  to  be  applied  yearly, 
and  every  year  forever,  after  providing  for  the 
college  as  hereinbefore  directed,  as  my  pri- 
mary object." 

The  bill  admits  this  to  be  a  valid  charity,  and 
clums  only  the  residue  after  that  is  sausfled. 
Now,  it  is  admitted  (for  it  has  been  so  decided), 
that  till  February,  1854,  the  Corporation  was 
vested  with  a  complete  title  to  the  whole  resi- 
due of  the  estate  of  Stephen  Qirard,  subject  to 
these  charitable  trusts  and,  consequently,  at 
that  date,  his  heirs  at  law  had  no  right,  title 
or  interest  whatsoever  in  the  same.  But  the 
bill  alleges  that  the  Act  of  the  Lei^lature  of 
that  date  (commonly  called  the  "  Consolidation 
Act "),  which  purports  to  be  a  supplement  to 
the  original  Act  mcorporating  the  City,  has 
either  dissolved  or  destroyed  the  identity  of  the 
original  Corporation,  and  it  is  consequently  un- 
able any  longer  to  administer  the  trust.  Kow, 
if  this  were  true,  the  only  consequence  would 
be,  not  that  the  charities  or  trust  should  fail, 
but  that  the  Chancellar  should  substitute  an- 
other trustee. 

It  is  not  insisted  that  the  mere  change  or  ab- 
breviation of  the  name  has  destroyed  ute  iden- 
tity of  the  Corporation.  The  bill  even  seems  to 
admit  that  a  small  addition  to  its  territory  and 
jurisdiction  might  not  have  that  effect,  but  that 
the  annexation  of  twenty-nine  boroughs  and 
townships  has  smothered  it  to  death,  or  ren- 
dered it  utterly  incapable  of  administering 
trusts  or  charities  committed  to  it  when  its 
boundaries  were  Vine  and  South  Streets,  and 
the  two  rivers.  There  is  nothing  to  be  found 
in  the  letter  or  spirit  of  ttiis  ^ct  which  shows 
any  intention  in  the  Legislature  to  destroy  the 
original  corporation,  either  by  changing  its 
name,  enlarging  its  territory,  or  increasing  the 
number  of  its  corporators.  On  the  contrary, 
" allits  powers,  rights,  privileges,  and  immu- 
nities, etc.,  are  continued  in  full  vigor  and  ef- 
fect." It  provides,  also,  that  "all  the  estates, 
etc.,"  held  by  any  of  the  corporations  united  by 
the  Act,  shaU  be  held  "  upon  and  for  the  same 
uses,  trusts,  limitations,  charities  and  condi- 
tions, as  the  same  were  then  held." 

By  the  Act  of  the  4th  of  April,  1852,the  Cor- 
poration was  "authorized  to  exercise  all  audi 
jurisdiction,  to  enact  all  such  ordinances,  and 
to  do  and  execute  all  such  acts  and  Uiings 
whatsoever,  as  may  be  necessary  for  the  full 
and  entire  acceptance,  execution  and  prosecu 
tion  of  any  and  all  the  devises,  bequeste,  trusts 
and  provisions  contained  in  said  will."  It  may 
also  "  provide,  by  ordinance  or  otherwise,  for 
the  election  and  appointment  of  such  officers  and 
agents  as  they  may  deem  essential  to  the  due 
execution  of  the  duties  and  trusts  enjoined  and 
created  by  the  will  of  the  liOe  Stephen  Qurard." 
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Now,  it  cannot  be  pretended  that  tne  Legis- 
lature had  not  the  power  to  appoint  anouier 
trustee  if  the  Act  had  dissolved  the  Corporation , 
or  to  continue  the  rights,  duties,  trusts,  etc.,  in 
the  enlarged  corporation.  It  has  done  so,  and 
has  ^ven  the  widest  powers  to  the  trustee  to 
administer  the  trusts  and  charities,  according 
to  the  Intent  of  the  testator,  as  declared  in  his 
vrill. 

The  Legislature  may  alter,  modify  or  even 
annul  the  franchises  of  a  public  municipal  cor- 
poration, although  it  may  not  impose  burdens 
on  it  without  its  consent.  In  this  case  the  Cor- 
poration has  assented  to  accept  the  changes, 
assume  the  burdens  and  perform  the  duties 
imposed  upon  it;  and  it  is  difficult  to  conceive 
how  they  can  have  forfeited  their  ri^ht  to  the 
charities  wbich  the  law  makes  it  their  duty  to 
administer.  The  objects  of  the  testator's  char- 
ity remains  the  same,  while  the  CSty,  large  or 
small,  exists;  the  trust  is  an  existing  and  valid 
one,  the  trustee  is  vested  by  law  with  the  es- 
tate, and  the  fullest  power  and  authority  to  ex- 
ecute the  trust. 

Whatever  the  fears. or  fancy  of  the  com- 
plainants may  be,  as  to  the  moral  ability  of  this 
overgrown  Corporation,  there  is  no  necessary  or 
natural  inability  which  prohibits  it  from  ad- 
ministering this  charity  as  faithfully  as  it  could 
before  its  increase.  In  fact,  it  is  a  matter  in 
which  the  complainants  have  no  concern  what- 
ever, or  any  right  to  intervene.  If  the  trust  be 
not  rightly  administered,  the  eeitui  que  trust,  or 
the  sovereign,may  reqviire  the  courts  to  compel 
a  proper  execution. 

In  the  case  of  Vidal,  2  How..  191,  the  Su- 
preme Court  savj  that  "if  the  trusts  were  in 
themselves  valid  in  point  of  law,  it  is  plain  that 
neither  the  heirs  of  the  testator,  or  an^  other 
private  person,  would  have  any  right  to  inquire  ' 
into  or  contest  the  right  of  the  Corporation  to 
take  the  property  or  execute  the  trust;  this 
would  exclusively  belong  to  the  State  in  its  sov- 
ereign capacity,  and  as  parens  patria,  and  its 
sole  discretion." 

This  is  not  an  assertion  that  the  Legislature, 
as  parent  patria,  may  interfere,  by  retrospect- 
ive Acts,  to  exercise  the  ey  pre*  power,  which 
has  become  so  odious  from  its  application  in 
England  to  what  were  called  superstitious  uses. 
BomUn'e  case,  and  other  similar  ones,  cannot 
be  precedents  where  there  is  no  established 
church  which  treats  all  dissent  as  superstition 
(2  Vernon).  But  it  cannot  admit  of  a  doubt 
that,  where  there  is  a  valid  devise  to  a  corpo- 
ration, in  trust  for  charitable  purposes,  unaf- 
fected by  any  question  as  to  its  validity  because 
oJF  superstition,  the  sovereign  may  interfere  to 
enforce  the  execution  of  the  trusts,  either  by 
changing  the  administrator,  if  the  Corporation 
be  dlnolved,  or,  if  not,  by  modifying  or  en- 
larging its  franchises,  provided  the  trust  be  not 
perverted,  and  no  wrong  done  to  the  beneficiar- 
ies. Where  the  trustee  is  a  corporation,  no 
modification  of  its  franchises,  or  change  in  its 
name,  while  its  identity  remains,  can  sdffect  its 
rights  to  hold  property  devised  to  it  for  any 
purpose.  Nor  can  a  valid  vested  estate,  in 
trust,  lapse  or  become  forfeited  by  any  miscon- 
duct in  the  trustee,  or  inability  in  the  corpora- 
tion to  execute  it,  if  such  existed.  Charity 
never  fails;  and  it  is  the  right,  as  well  as  the 
duty  of  the  sovereign,  by  its  courts  and  public 
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ofBoeiB,  as  also  by  legislatioD  (if  needed),  to 
faave  the  cbaritieB  properly  administered. 

Now,  tttere  is  no  complaint  liere  Uiat  tlie 
charity,  to  far  as  regards  tlie  primary  and  ereat 
object  of  the  testator,  is  not  properly  adminis- 
tmd ;  and  it  does  not  appear  that  there  now  is, 
or  erer  will  be,  any  residue  to  apply  to  the  sec- 
oodaiT  objects.  If  that  time  should  ever  ar- 
rive, toe  question,  whether  the  charity  shall  be  su 
applied  as  to  have  the  "  effect  to  diminish  the 
burden  of  taxation  "  on  all  the  Corporation,  or 
only  those  witliin  the  former  lx>unaaries  of  the 
City,  will  have  to  be  decided.  The  case  of 
SoAan  V.  The  O^,  9  Casey,  does  not  decide  it; 
nor  ia  this  court  Iiound  to  (decide  it.  The  answer 
shows  bow  it  may  be  done,  and  the  Corporation 
has  ample  power  conferred  on  it  to  execute  the 
trust  according  to  either  hypothesis;  and,  if 
farther  powers  were  necessary,  the  Lei^lature, 
executing  the  sovereign  power,  can  certainly 
grant  them.  In  the  meantime  the  heirs  at  law 
of  the  testator  have  no  concern  in  ihe  matter, 
or  any  right  to  interfere  by  a  bill  quia  timet. 
Tb^  anticipations  of  the  future  perversion  of 
the  charity  by  the  corruption  or  follv  of  the 
enlarged  corporation,  ana  the  moral  impossi- 
bility of  its  just  administration,  are  not  suifl- 
cient  reasons  for  the  interference  of  this  court 
to  arize  upon  the  fund,  or  any  part  of  it,  and 
to  deliver  it  up  to  the  complunants,  who  never 
had,  and  by  the  will  of  Stephen  Girard  were 
not  intendeid  to  have,  any  right,  title  or  claim 
whatsoever  to  the  property. 

In  fine, the  bill  was  riehtly  dismissed,  because : 

1.  The  residue  of  tne  estate  of  Stephen  Oi- 
rard,  at  the  time  of  his  death,  was,  by  his  will, 
vested  in  the  Corporation  on  valid  !e^  trusts, 
which  it  was  fully  competent  to  execute. 

2.  By  the  supplement  to  the  Act  incorpo- 
rating the  City  (commonly  called  the  "Consol- 
idation Act ").  tlie  identity  of  the  Corporation 
ia  not  destroved;  nor  can  the  cliange  in  its 
name,  the  enlargement  of  its  area,  or  increase 
in  the  number  of  its  corporators,  affect  its  title 
to  prraerty  held  at  the  time  of  such  cliange. 

3.  The  Corporation,  under  its  amended 
charter,  has  every  capacity  to  hold,  and  every 
power  and  authority  necessary  to  execute  the 
tmsts  of  the  will. 

4.  That  the  difficulties  anticipated  by  the 
bill,  aa  to  the  execution  of  the  secondary  trusts, 
are  imaginary,  They  have  not  arisen,  and  most 
probably  never  will. 

6.  ijsd  if  they  should,  it  is  a  matter, 
whether  probable  or  improbable,  with  which 
the  complainants  have  no  concern,  and  cannot 
have  on  any  possible  oontinsency. 

nejudj/mmt  of  the  Cireutt  Court  ii,  fhenfon, 
affirmed,  vith  eoitt. 

Ctted-ue U.  8.,  828 ;  MPa.,  in;  83  Pa.,  8U. 


THE  PEOPLK  OF  THE  STATE  OP  NEW 
YORK,  ec  rwi.  The  Bask  of  Nbw  York 
Natiohai,  BABKnta  Association,  Plfft.  in 
Brr.. 

RICHARD  B.  CONNELLY,  Comptroller.AHD 
JOHN  T.  HOFFMAN,  Mayor,  Etc. ; 


AND 


THE  PEOPLE  OF  THE  STATE  OF  NBW 
YORK,  ex  rel.  Thk  National  Bboadwat 
Bank,  IKfft.  in  Err., 

V. 

JOHN  T.  HOFFMAN,  Mayor,  and  RICH- 
ARD B.  CONNELLY,  Comptroller,  Etc; 

AND 

THE  PEOPLE  OP  THE  STATE  OP  NEW 
YORK,  tx  rel.  The  Nationai,  Bank  of  thk 
Rkptjblio  of  thk  City  of  New  Yobk,  P^t. 
in  Ekr., 

JOHNT.  HOFFMAN,  Mayor,  RICHARD  B. 
CONNELLY,  Comptroller  of  the'CiTY  of 
of  New  York,  et  al. 

(See  S.  C,  "  Hm Bantoo.  37us  3rat/or,"  7  WaU.,  IMS.) 

Juriedietion  over  etate  decision  involving  taxa- 
ation  of  federal  leeuritiee—  U.  8.  eerlifiiates  of 
indebtedness  not  taxable. 

Where,  under  a  Hew  York  Act,  the  teaUns  asM>- 
dationa  of  that  State  were  entitled  to  re-lmburse- 
ment  by  bonds  for  taxes  lUegally  ooUeoted  by  the 
State  from  them  on  federal  securities,  ana  the 
New  York  Court  of  Appeals  denied  them  the  relief, 
this  court  has  JurlsdIcHOD  to  review  that  decision 
under  the  Act  of  Feb.  S,  1887. 

Cnlted  States  bonds  are  not  liable  to  taxation  un- 
der state  iefflslatlon. 

Oertlfloates  of  Indebtedness  Issued  directly  to 
creditors  in  payment  of  their  demands,  are  not  sub- 
ject to  state  taxation. 

[Nos.  S40,  348,  363.] 

Argued  Dee.  IB,  1868.     Decided  Jan.  18,  1869. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 

A  writ  of  mandamus  was  sued  out  in  each  of 
these  cases  in  the  Supreme  Court  of  New  Yorlt 
by  the  plaintiffs  in  error,  to  compel  the  defend- 
ants to  sign,  seal,  and  deliver  certain  bonds. 
Judgments  having  lieen  given  by  that  court  for 
the  defendants,  and  having  lieen  affirmed  on 
appeal  by  the  Court  Appeals  of  that  State,  the 
pliintiffs  sued  out  these  writs  of  error. 

A  full  statement  of  the  case  appears  in  tlie 
opinion  of  the  court. 

Messrs.  Wheeler  R.  Peekham,  JohnE. 
Borrill,  and  ThoauM  R.  Rodmjui,  for 
plaintiffs  in  error: 

1.  The  "credit"  of  the  United  States  is  ex- 
empt from  taxation  under  state  authority. 

(a)  This  credit,  which  is  exempt,  is  entirely 
distinct  from  the  forms  in  wliich  it  may  be  ex- 
pressed, and  from  the  instruments  or  evidence 
which  may  prove  that  it  has  lieen  pledged. 

Weston  V.  Charleston,  2  Pet.,  449:  Bank  of 
Commerce  case,  2  Black,  620  (67  U.  S.,  XVIL, 
461),  and  note;  Bank  of  CommonweMh  case, 
83  Barb.,  609;  38  N.  Y.,  192;  Bank  liu)  case, 
3  Wall.,  300  (69  U.  S.,  XVII.,  793);  and  in 
Van  AUen  v.  Assessm-s,  8  Wall.,  678  (70  U.  8., 
XVIIL,  229). 

Aside  from  authority,  it  is  apparent  to  any- 
one in  the  least  degree  familiar  with  the  truths 
of  political  economy,  Uiat  credit  cannot  lie  taxed 
and  can  pay  no  tax.  If  the  credit  of  the  United 
States  is  taxed  through  its  bonds  or  other  se- 
curities, the  only  effect  is  that,  on  a  sale  or  is- 
sue of  those  iMnds,  the  United  StatCMealizee  so 
much  leas. 
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A  tax  upon  an  inBtnuneat  employed  by  the 
government  to  carry  into  execution  powers 
vested  in  it  by  the  Constitution,  is  illegal. 

McCuUoeh  V.  Maryland,  4  Wheat.,  816;  0»- 
bom  V.  Bank  of  U.  8.,  9  Wiieat.,  788;  Brovm 
V.  Maryland.  12  Wheat.,  419. 

3.  The  certificates  are,  clearly,  within  the 
principle  of  exemption  hereinbefore  stated. 

(a)  The  certificates  are  not  mere  certificates 
of  a  pre-existing  indebtednesss.  (i)  The  pre- 
existing indebtedness  was  itself  not  taxable. 

See  MetropaiUan  Bank  v.  Van  Dyek,  27  N.  Y. , 
491;  Dobbint  v.  Com.  of  Brie  Co.,  16  Pet.,  449. 

8.  The  certificates  are  exempt  by  the  Statutes 
of  the  United  States,  and  those  statutes  are  con 
stitutional. 

Act,  F*b.  25lh,  1862,  12  U.  8.  Stat  at  L.. 
846,  sec.  2;  Act,  March  8,  1868;  12  Stat.,  710, 
sec.  1 ;  Act,  March  S,  1864,  18  Stat.,  p.  12.  sec. 
1;  Act,  June  30. 1864,  13  Stat,  at  L.,  p.  222, 
sees.  1,  13. 

The  certificates  are  not  property  in  the  hands 
of  its  citizens.  They  are  the  debts  of  the  United 
States,  and  as  such  represent  the  credit  of  the 
United  States. 

That  the  certificates  of  indebtedness  ($188,- 
000)  on  which  it  was  attempted  to  tax  the  bank 
in  1868,  are  exempt  from  taxation  by  the  State, 
is  res  judicata  as  between  the  City  and  the  re- 
lator. 

BirekAead  v.  Brown,  5  Sandf.,  184;  Doty  v. 
Brown,  4  N.  Y.,  178,  and  cases  cited  by  Rug- 
gles,  J.;  Bouchaud  v.  Dias,  8  Den.,  288;  WhSe 
V.  Coattaorth,  6  N.  Y.,  187;  CaeiU  v.  Noyet, 
14  N.  Y.,  329;  Ogsbury  v.  LaFarge,  3  N.  Y., 
118;  Morrity.  Floyd,  6  Barb.,  180;  Wmbury  v. 
Conner,  3  N.  Y.,  611 ;  Per  Jewett,  J.,  and  cases 
cited  at  p.  622;  Southgate  t.  Montgomery,  1 
Paige,  41 ;  People  v.  Huperviion  of  D^teare,  12 
How.  Pr.,  50. 

Mestn.  RIcIutrd  O'Oorman  and  CIum. 
O'Conor,  for  defendants  in  error: 

1.  The  judgment  of  the  state  court  is  not  sub- 
ject to  review  in  this  court.  The  re-imburse- 
ment  contemplated  bv  the  State  in  iu  legisla- 
tive Act  of  April  3, 1866,  was  a  voluntary  grace 
and  favor. 

When  the  plaintiffs  in  error  voluntarily  paid 
the  tax  in  question,  they  waived  any  exemp- 
tion that  ma^  have  existed.  When  they  ap- 
peared as  suitors  or  parties  in  the  state  court, 
they  had  no  title,  right  or  privilege,  save  such 
as  mi^  have  been  conferred  by  the  state  Act. 

2.  It  cannot  be  maintained  that  the  claim  of 
a  person  upon  the  government  is  an  instrument 
or  agency,  or  that  it  is  the  property  of  the  gov- 
ernment. It  is  simply  a  property  or  "  chose," 
belonging  to  the  creditor. 

8.  Congress  has  no  authority  to  grant  an  ex- 
emption from  the  taxing  power  of  the  Slates. 
It  is  only  where  an  exemption  arises  from  the 
nature  of  the  subiect,  and  might  be  implied 
from  the  Constitution  itself,  that  Congress  may 
declare  it. 

4.  Issuing  a  certificate  acknowledging  a  pre- 
existing indebtedness  arising  from  the  purchase 
of  supplies  or  procurement  of  services,  is  not 
borrowing  money. 

6.  None  of  the  Acts  of  Congress  exempting 
federal  securities  from  state  taxation,  apply  to 
certificates  of  indebtedness.  In  the  Act  of  Feb- 
ruary 26,  1862,  and  the  Act  of  June  80,  1864, 
the  phrases  "  other  securities,"  and  "  other  ob- 
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ligations,"  are  not  to  be  taken  so  largely  as  to 
include  every  indebtednras  of  the  United  States. 
Securities  and  obligations  issued  to  secure  the 
repayment  of  moneys  borrowed,  were  alone 
understood  at  these  times  to  be  exempt  from 
state  taxation  by  the  State  Constitution,  and 
nothing  more  was  intended  by  these  statutes 
than  to  declare  and  promulgate  that  exemption. 

Mr.  Chief  Juttice  Chaae  delivered  the  opin- 
ion of  the  court  in  these  causes: 

These  three  cases  present,  under  somewhat 
differentforms.the  same  question,  namely:  Are 
the  obligations  of  the  United  States,  known  as 
certificates  of  indebtedness,  liable  to  be  taxed 
by  state  legislation? 

These  three  cases  were  argued,  and  will  be 
considered,  together. 

In  1863,  and  in  1864,  the  proper  offlcera  of 
the  State,  acting  under  the  laws  of  New  York, 
assessed  certain  taxes  upon  the  capital  stock  of 
the  several  banking  associations  in  that  State. 
Some  of  these  banking  associations  resisted  the 
collection  of  the  tax,  on  the  ground  that, 
though  nominally  imposed  upon  their  respect- 
ive capital,  it  was.  in  fact,  imposed  upon  the 
bonds  and  obligations  of  the  United  States,  in 
which  a  large  proportion  of  these  capitals  was 
invested  and  which^  under  the  Constitution 
and  laws  of  the  United  States,  were  exempt 
from  state  taxation. 

This  question  was  brought  before  the  Court 
of  Appeals,  which  sustained  the  assessments 
and  disallowed  the  claim  of  the  banking  associ- 
ations. 

From  this  decision  an  appeal  was  taken  to 
this  court,  upon  the  hearing  of  which,  at  the 
December  Term,  1864,  it  was  adjudged  that 
the  taxes  imposed  upon  the  capitals  of  the  as- 
sociations were  a  tax  up'^n  the  national  bonds 
and  obligations  in  which  they  were  invested 
and,  therefore,  so  far  contrary  to  the  Constitu- 
tion of  the  United  States.  2  WaU.,  210  [69  U. 
S.,  XVII.,  795]. 

A  mandate  in  conformity  with  this  decision 
was  sent  to  the  Court  of  Appeals  of  New  York, 
which  court  thereupon  reversed  its  judgment 
and  entered  a  judgment  agreeably  to  the  man- 
date. 

Afterwards,  April  80,  1866,  the  Legislature 
of  New  York  provided  by  law  for  refunding  to 
the  banking  associations  and  other  corpora- 
tions in  like  conditions,  the  taxes  of  1868  and 
l!;64.  collected  upon  that  part  of  their  capital 
invested  in  securities  of  the  United  States, 
exempt  by  law  from  taxation.  The  Board  of 
Supervisors  of  the  County  of  New  York  was 
charged  with  the  duty  of  auditing  and  allow- 
ing, with  the  approval  of  the  Mayor  of  the  City 
and  the  Corporation  Council,  the  amount  col- 
lected from  each  corporation  for  taxes  on  the 
exempt  portion  of  its  capital,  together  with 
costs,  damages,  and  interest.  Upon  such  aud- 
iting and  allowance,  the  sums  awarded  were 
to  M  paid  to  the  corporations  severallv  entitled, 
by  the  issue  to  each,  of  New  York  County 
seven  per  cent,  bonds  of  equal  aniounts.  These 
bonds  were  to  be  signed  by  the  Comptroller  of 
the  City  of  New  York,  countersigned  bv  the 
mayor,  and  sealed  with  the  seal  of  the  Boartl 
of  Supervisors,  and  attested  by  the  Clerk  of  the 
Board. 

Under  this  Act,  the  Board  of  Supervisoia 
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audited  and  allowed  to  the  Bevera]  institutions 
represented  in  the  three  cases  under  considera- 
tion, their  several  claims  for  taxes  collected 
upon  the  national  securities  held  by  them,  in- 
cluding in  this  allowance  the  taxes  paid  on 
certificates  of  indebtedness  which  the  corpora- 
tion claimed  to  be  securities  of  the  United 
States,  exempt  from  taxation. 

But  the  comptroller,  mayor,  and  clerit  re- 
fused to  sign,  countersign,  seal  and  attest  the 
requisite  amount  of  bonds  for  payment,  insist- 
ing that  certificates  of  indebtedness  were  not 
exempt  from  taxation. 

A  writ  of  mandamut  was  thereupon  sued 
out  of  the  Supreme  Court  of  New  York,  for 
the  purpose  of  compelling  these  oflScials  to  per- 
tona  their  alleged  duty  in  this  respect.  An  an- 
swer was  filed,  and  the  court,  by  its  judgment, 
sustaiDed  the  refusal.  An  appeal  was  taken 
to  the  Court  of  Appeals  of  New  York,  by 
which  the  judgment  of  the  Supreme  Court  was 
aflirmed.  Wnts  of  error,  under  the  aSth  sec- 
tion of  the  Judiciary  Act,  bring  these  judg- 
ments here  for  revision.  • 

The  first  question  to  be  considered  is  one  of 
Jurisdiction.  It  is  insisted,  in  behalf  of  the  de- 
fendants in  error,  that  the  judgment  of  the 
New  York  Court  of  Appeals  is  not  subject  to 
review  in  this  court. 

But  b  it  not  plain,  that  under  the  Act  of  the 
Legislature  of  New  York  the  banking  associa- 
tions were  entitled  to  re-imbursement  by  bonds 
of  the  taxes  illegally  collected  from  them  in 
1868  and  1864? 

Xo  objection  was  made  in  the  state  court 
to  the  process  by  which  the  associations  sought 
to  enforce  the  issue  of  the  bonds  to  which  they 
■aserted  their  right.  liandamu»  to  the  officers 
charged  with  the  execution  of  the  state  law 
seems  to  have  been  regarded  on  all  hands  as 
the  appropriate  remedy. 

But  it  was  objected  on  the  part  of  those  offl- 
(xia,  that  the  particular  description  of  obliga- 
tions, of  the  tax  on  which  the  associations 
claimed  re-imbuTsement,were  not  exempt  from 
taxation.  The  associations,  on  the  other  hand, 
insisted  that  these  obligations  were  exempt  un- 
der the  Constitution  and  laws  of  the  United 
States.  If  they  were  so  exempt,  the  associa- 
tions were  entitled  to  the  relief  which  they 
sought.  The  judgment  of  the  Court  of  Ap- 
peals denied  the  relief  upon  the  ground  that 
the  certificates  of  indebtedness  were  not  enti- 
tled to  exemption.  Is  It  not  clear  that,  in  the 
case  before  the  state  court,  a  right,  privilege 
or  immunity  was  claimed  under  the  Constitu- 
tion or  a  statute  of  the  United  States,  and  that 
the  decision  was  luptinst  the  right,  privilege  or 
immunitv  claimedT  And,  therefore,  that  the 
Jurisdiction  of  this  court  to  review  that  decision 
Is  within  the  express  words  of  the  Amendatory 
Act  of  February  6th,  1867?  There  can  be  but 
one  answer  to  this  question.  We  can  find  no 
grrmnd  for  doubt  on  the  point  of  jurisdiction. 

The  general  question  upon  the  merits  is  this: 

Were  the  obligations  of  the  United  States, 
known  as  certificates  of  indebtedness,  liable  to 
state  taxation? 

If  this  question  can  be  affirmatively  answered, 
the  Judgments  of  the  Court  of  Appeals  must  be 
affirmed;  if  not,  they  must  be  reversed. 

Evidences  of  the  indebtedness  of  the  United 
States,  held  by  individuals  or  corporations,  and 
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Bometimes'called  stock  or  stocks,  but  recently 
better  known  as  bonds  or  obligations,  have 
uniformly  been  held  by  this  court  not  to  be  lia- 
ble to  taxation  under  state  legislation. 

The  authority  to  borrow  money  on  the  credit 
of  the  United  States,  is,  in  the  enumeration  of  the 
powers  expressly  granted  by  the  Constitution, 
second  in  place,  and  only  second  in  importance 
to  the  authority  to  lay  and  collect  taxes.  Both 
are  given  as  means  to  the  exercise  of  the  func- 
tions of  government  under  the  Constit'iition ;  and 
both,  if  neither  had  been  expressly  conferred, 
would  be  necessarily  implied  from  other  pow- 
ers. For  no  one  will  assert  that  without  them  the 
great  powers — mentioning  no  others — to  raise 
and  support  armies,  to  provide  and  maintain 
a  navy,  and  to  carry  on  war.could  be  exercised 
at  all;  or  if  at  all,  with  adequate  efficiency. 

And  no  one  affirms  that  the  power  of  the  gov- 
ernment to  borrow,  or  the  action  of  the  govern- 
ment in  borrowing,  is  subject  to  taxation  by  the 
States. 

There  are  those,  however,  who  assert  that, 
although  the  States  cannot  tax  the  exercise  of 
the  powers  of  the  government — as,  for  example, 
in  the  conveyance  of  the  mails,  the  transporta- 
tion of  troops,  or  the  borrowing  of  money — they 
may  tax  the  indebtedness  of  the  government 
when  it  assumes  the  form  of  oblations  held 
by  individuals,  and  so  becomes  in  a  certain 
sense  private  property. 

This  court,  however,  has  constantly  held 
otherwise. 

Forty  years  ago,  in  the  case  WeOon  v.  CharUt- 
ton,  3  Pet.,  467,  this  court,  speaking  through 
OhiefJuttiee  Marshall,  said: 

"The  American  people  have  conferred  the 
power  of  borrowing  money  upon  their  govern- 
ment, and  by  making  that  government  supreme 
have  shieldeid  its  action  in  the  exercise  of  that 
power  from  the  action  of  the  local  govern- 
ments. The  grant  of  the  power  is  incompati- 
ble with  a  restraining  or  oonlroUing  power,  and 
the  declaration  of  supremacy  is  a  declaration 
that  no  such  restraining  or  controlling  power 
shall  be  exercised." 

And  applying  these  principles  the  court  pro- 
ceeded to  say : 

"  The  right  to  tax  the  contract  to  any  extent, 
when  made,  must  operate  on  the  power  to  bor- 
row before  it  is  exercised,  and  have  a  sensible 
influence  on  the  contract.  The  extent  of  this 
influence  depends  on  the  will  of  a  distinct  gov- 
ernment. To  anv  extent,  however  inconsidera- 
ble, it  is  a  buraen  upon  the  operations  of  the 
government.  It  may  be  carried  to  an  extent 
which  shall  arrest  them  entirely." 

And  finally:' 

"A  tax  on  government  stock  is  thought  by 
this  court  to  be  a  tax  on  the  contract,  a  tax  on 
the  power  to  borrow  money  on  the  credit  of  the 
United  States,  and  consequently  repugnant  to 
the  Constitution." 

Nothing,  need  be  added  to  this,  except  that 
in  no  case  decided  since  have  these  propositions 
been  retracted  or  qualified.  The  last  cases  In 
which  the  power  of  the  States  to  tax  the  obliga- 
tions of  the  government  came  directly  In  ques- 
tion were  those  of  Tlie  Bank  of  Commerce  v. 
New  York,  2  Black,628  [67  U.  8..  XVII.,  454], 
in  1862,  and  the  Bank  Tax  case,  2  Wall..  200 
[69  U.  S.,  XVII., 798],  in  1865,  in  both  of  which 
the  power  was  deniwL 

M 


Digitized  by 


doo^^ 


2ft-81 


BnPRBltS  COUBT  OF  THK  UkiTBD  STATSS. 


Due.  Turk, 


An  attempt  was  made  at  the  bar  t^  establish 
a  disUnctioa  6etween  the  bonds  of  the  govern- 
ment expressed  for  loans  of  money  and  the  cer- 
tificates of  indebtedness  for  which  the  exemp- 
tion was  claimed.  The  argument  was  ingenious, 
but  failed  to  convince  us  that  such  a  distinc- 
tion can  be  maintained.  It  may  be  admitted 
that  these  certificates  were  issued  in  payment 
of  supplies  and  in  satisfaction  of  demands  of 
public  creditors.  But  we  fail  to  perceive  either 
that  there  is  a  solid  distinction  between  certifi- 
cates of  indebtedness  issued  for  mone^  bor- 
rowed and  g^ven  to  creditors,  and  certificates 
of  indebtedness  issued  directly  to  creditors  in 
payment  of  their  demands;  or  that  such  certifi- 
cates, issued  as  a  means  of  executing  constitu- 
tional powers  of  the  government  other  than  of 
borrowing  money,  are  not  as  much  beyond  con- 
trol and  fimitation  by  the  States  through  taxa- 
tion, as  bonds  or  other  obligations  issued  for 
loans  of  monev. 

Tlie  principle  of  exemption  is,  that  the  States 
cannot  control  the  National  Qovernment  within 
the  sphere  of  its  constitutional  powers — for 
there  it  is  supreme — and  cannot  tax  its  obliga 
tions  for  payment  of  money  issued  for  purposes 
within  that  range  of  powers,  because  such  taxa- 
tion necessarily  implies  the  assertion  of  the 
righ  to  exercise  such  control. 

The  certificates  of  indebtedness,  in  the  case 
before  us,  are  completely  within  the  protection 
of  this  principle.  For  the  public  history  of  the 
country  and  the  Acts  of  Congress  show  that  they 
were  issued  to  creditors  for  supplies  necessary 
to  the  government  in  carrying  on  the  recent  war 
for  the  integrity  of  the  Union  and  the  preser- 
vation of  our  republican  institutions.  They 
were  received  instead  of  money  at  a  time  when 
full  money  payment  for  supplies  was  impossi- 
ble, and  according  to  the  principles  of  the  cases 
to  which  we  have  referred,  are  as  much  beyond 
the  taxing  power  of  the  States  as  the  operauons 
themselves  in  furtherance  of  which  they  were 
issued. 

ii  retuUt  that  the  tettral  judgment*  of  the 
Court  of  Appeal*  must  he  reverted. 

Clted-SVaU.,688;U  WaU.,j»9:  84  N.J.  I...iaO; 
90N.T.,e8. 


THE  PEOPLE  OF  THE  STATE  OP  NEW 
YORK,  «x  ra.  The  Bask  op  New  Tobk, 
Plfft.  in  Brr.,  ^ 

THE  BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OP  NEW  YORK. 

(See  S.  C,  "Bcmk  v.  Superoitora,"  7  Wall.,  M-81). 
United  State*  note*  exempt  from  taxation. 

United  States  notes  Iraued  under  tbe  Acts  of  1862 
and  18tB  are  exempt  from  taxation  by  or  under 
state  authority. 

[No.  247.] 
Argued  Deo.  16,  1868.     Decided  Jan.  16, 1869. 

F  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 
A  writ  of  maTuIamu*  was  sued  out  in  this  case 
in  the  Supreme  Court  of  the  State  of  New  York, 
bv  the  plaintiffs  in  error,  to  compel  the  Board 
01  Supervisors  of  New  York  County  to  audit  a 
claim  for  the  repayment  of  certain  taxes.  The 
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respondents  demurred  to  the  petition,  and  the 
court  sustained  the  demurrer  and  entered  a  judg- 
ment in  their  favor.  The  Court  of  Appeals  af- 
firmed the  judgment,  on  appeal;  whereupon 
plaintiff  sued  out  a  writ  of  error  to  this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court.  See,  also,  the  preceding 
case  of  People  v.  ^finan. 

Mr.  Wheeler  H.  Peckham,  for  plaintiffs 
in  error: 

1.  Credit  of  the  United  States  is  in  all  forms 
exempt. 

Weilony.  Charle*ton,  2  Pet..  45A;  Bank  ef 
Commerce  case,  2  Black,  820  (67  U.  8.,  XVII., 
451);  Bank  Tax  case.  2  Wall.,  200  (09  U.  8., 
XVII.,  793);  VanAUeny.  A*te»*or»,  8  Wall., 
573  (70  U.  S.,  XVIII.,  229). 

Lesal  tender  notes  are  a  form  of  that  credit, 
issued  on  the  credit  of  the  United  States,  and 
are  an  exercise  of  the  power  to  borrow  money 
on  the  credit  of  the  United  States,  and  a  tax  on 
them  is  a  tax  on  the  credit  of  the  United  States. 

Metropolitan  Bk.  v.  Van  Dyck.  27  N.  Y.,  400; 
Hague  v.  «*«•«,  89  Barb..  427. 

In  every  Act  of  Congress  in  which  their  issue 
is  authorized,  the  language  used  is,  "the  Secre- 
tary of  the  Treasury  is  hereby  authorized  to  is- 
sue on  the  credit  of  the  United  States,  etc." 

Act  of  Feb.  25,  1862,  12  Stat,  at  L.,  846;  Act 
of  July  11. 1862, 12  Stat.,  682;  Joint  Resolutions 
of  Jan.  17, 1868,  12  Stat.,  822;  Act  of  March  8, 
1868,  12  Stat.,  710. 

By  the  Constitution,  Congress  has  the  power 
to  punish  the  counterfeiting  of  the  securities, 
etc.  In  all  the  Acts  authorizing  the  issue  of 
these  notes,  provision  is  made  for  the  punish- 
ment of  those  who  counterfeit  them,  and  in  all 
such  Acts  they  are  called  (securities.  If  they  are 
securities,  they  must  represent  the  credit  of  the 
United  States. 

8.  These  notes  are  exempt,  as  being  a  contract 
of  the  United  States. 

Bank  of  Otmmeree  case,  2  Black,  631  (67  U. 
8.,  XVII.,  464);  We*t<m  v.  Charleiion,  2  Pet, 
465. 

4.  The  right  of  exemption  is  not  peculiar  to 
securities  given  on  a  direct  loan  of  money. 

Bee  Act  Aug.  4,  1790.  1  Stat,  at  L.,  139;  I 
Stat.,  488,  sec.  2;  see  Act  authorizing  the  issue 
of  treasurv  notes,  2  Stat,  at  L.,  767,  sec.  4, 
par.  802.  sec.  5;  8  Stat,  at  L.,  p.  101,  sees.  5,  6; 
and  see  list  of  Acts  authorizing  issue  of  treas- 
ury notes  prior  to  1844,  in  note,  p.  766, 2  U.  S,, 
Stat. 

5.  They  are  declared  exempt  from  state  tax- 
ation by  the  United  States  Statutes. 

Acte  of  Feb.  25,  1862;  July  11,  1862;  March 
8,  1868;  12  U.  S.  Stat.,  pp.  845,  582 and 710,  re- 
spectively. 

6.  The  notes  are  exempt  as  a  financial  means 
or  instrument  of  the  government. 

MeOuUoeh  v.  Maryland,  4  Wheat.,  816;  Ot- 
bom  V.  Bk  of  the  U.  8.,  9  Wheat.,  788. 

7.  That  these  notes  are  by  statute  made  a  le- 
gal tender,  etc. ,  does  not  mike  them  the  less  ex- 
empt. 

8.  The  statute  declaring  these  notes  exempt 
is  constitutional. 

9.  The  legal  tender  clause  is  unconstitutional. 
The  Constitution  has  nowhere  given  to  Congpress 
the  power  to  make  its  credit  the  currency  of 
the  country,  or  to  make  its  credit  money  and, 
consequently,  these  notes  cannot  be  money. 
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JfeMTt.  Blehard  0'0«rauui  and  Ch.  O'- 
Conor,  for  defendant  in  error: 

1.  The  Acts  of  Ck>ngTe8s  relating  to  tlie  finan- 
cial operations  of  the  government  daring  the 
civil  war,  afford  evidence  that  Congrew  did  not 
intend  that  the  notes  in  question  should  be  ex- 
eoupt  from  state  taxation. 

They  are,  throughout,  distinguishable  from 
all  other  issues  of  3ie  government,  by  a  name 
especially  and  exclusively  appropriated  to  them. 
They  are  called  "United  States  notes." 

12  Stat,  at  L.,  S4S,  sees.  1,  3;  12  Stat  at  L., 
709;  18  Stat,  at  L.,  219.  331  and  322. 

2.  None  of  the  general  clauses  of  exemption 
apply  to  them. 

3.  If  the  special  exemption  expressed  in  the 
Act  of  March  8.  1868,  sec.  1,  13  Stat,  at  L.,  p. 
710,  coupled  with  sec.  8  of  the  same  Act, can  be 
applied  to  "United  States  notes  issued  under  the 
provisions  of  that  Act,"  it  is  an  anomalous  case, 
probably  an  inadvertence  or  slip  in  legislation, 
and  the  plaintiff  in  error  cannot  derive  any  ben- 
^t  from  it  on  this  writ  of  error. 

4.  An  Act  of  Congress  providing  that  lawful 
money  paid  by  the  government  to  Its  creditors 
abonld  be  forever  exempt  from  taxation  bv  state 
antbority,  would  be  unconstitutional  and  void. 
Conaequently,  if  the  exemption  declared  in  the 
Act  of  March  8.  1868,  be  applicable  to  United 
Slates  notes  mentioned  in  sec.  8  of  that  Act.and 
the  question  is  properly  presented  on  the  record, 
that  exemption  must  be  disallowed. 

See  the  abstract  of  the  argument  of  the  above 
ooanael  in  the  preceding  case. 

Mr.  CMef  Jiutiee  Ch»»e  delivered  the  opin- 
ion of  the  court: 

This  case  differs  fran  those  Just  disposed  of 
in  two  particulars:  (1)  that  the  Board  of  Super- 
visors, which,  in  the  other  cases  allowed  and 
andited  the  claims  of  the  banking  associations, 
refused  to  allow  the  claim  made  in  this  case ;  and 
(2)  that  the  exemption  from  state  taxation 
claimed  in  this  case  was  of  United  States  notes, 
while  in  other  cases  it  wps  of  certificates  of  in- 
debtedness. 

The  ptandaauu  in  the  state  court  was,  there- 
fore, directed  in  the  esse  now  before  us  to  the 
Board  of  Supervisors  instead  of  the  officers  au- 
thorized to  issue  bonds  as  in  the  cases  already 
decided. 

The  judgment  of  the  Court  of  Appeals  sus- 
tained the  action  of  the  Board,  and  the  case  is 
brought  here  by  a  writ  of  error  to  that  court. 

The  general  question  requiring  consideration 
is  whether  United  States  notes  come  under  an- 
other rule  in  respect  to  taxation  than  that  which 
applies  to  certificates  of  indebtedness. 

The  issues  of  United  States  notes  were  au- 
thorized by  three  successive  Acts.  The  first 
was  the  Act  of  February  25,  1863.  13  Stat,  at 
L.,  845;  the  second,  the  Act  of  July  11.  1862, 
13  Stat  at  L.,  582;  and  the  third,  that  ot  March 
S,  1868,  12  Stat  at  L.,  709. 

Before  either  of  these  Acts  received  the  sanc- 
tion of  Congieas,  the  Secretary  of  the  Treasury 
bad  been  authorized  by  the  Act  of  July  17, 18A1, 
IS  Stat.  St  L.,  259,  sec.  6,  to  issue  treasury  notes 
not  bearing  interest,  but  pa)-able  on  demand  bv 
the  assistant  treasurers  at  New  York,  Philsuiel- 
pbia,  or  Boston;  and  about  three  weeks  later 
these  notes,  by  the  Act  of  August  5,  1H61,  12 
Stat  at  L.,  818,  sec.  6,  had  been  made  reoeiv- 
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able  generally  for  public  dues.  The  amount  of 
notes  to  be  issued  of  this  description  was  origi- 
nally limited  to  fifty  millions,  but  was  after- 
wards, by  the  Act  of  February  12,  1863,  13 
Stat  at  L.,  888,  increased  to  sixty  milhons. 

These  notes,  made  payalile  on  demand,  and 
receivable  for  all  public  dues,  including  duties 
on  importa  always  payable  in  coin,  were  prac- 
tically equivalent  to  coin ;  and  all  public  dis- 
bursements, until  after  the  date  of  the  Act  last 
mentioned,  were  made  in  coin  or  these  notes. 

In  December,  1861,  the  state  banks  (and  no 
others  then  existed)  suspended  payment  in  coin ; , 
and  it  became  necessary  to  provide  b^  law  for  the 
use  of  State  bank  notes,  or  to  authorize  the  issue 
of  notes  for  circulation  under  the  authority  of 
the  National  Government  The  latter  alternative 
was  preferred,  and  in  the  necessity  thus  rec- 
ognized originated  the  legislation  providing  at 
first  for  the  emission  of  United  States  notes,  and 
at  a  later  period  for  the  issue  of  the  national 
bank  currency. 

Under  the  exigencies  of  the  times  it  seems  to 
have  been  thought  inexpedient  to  attempt  any 
provision  for  the  redemption  of  the  United 
States  notes  in  coin.  The  law,  therefore,  di- 
rected that  they  should  be  made  payabte  to . 
bearer  at  the  Treasury  of  the  United  States,  but 
did  not  provide  for  payment  on  demand.  The 
period  of  payment  was  left  to  be  determined  by 
the  public  exigencies.  In  the  meantime  the 
notes  were  recdvable  in  payment  of  all  loans, 
and  were,  until  after  the  close  of  our  civil  war, 
always  practically  convertible  into  bonds  of  the 
funded  debt,  bearing  not  less  than  five  per  cent, 
interest,  payable  in  coin. 

The  Act  of  February  25,  1863,  provided  for 
the  issue  of  these  notes  to  the  amount  of  one 
hundred  and  fifty  millions  of  dollars.  The  Act 
of  July  11,  1863,  added  another  hundred  and 
fifty  millions  of  dollars  to  the  circulation,  re- 
serving, however,  fifty  millions  for  the  re- 
demption of  temporary  loan,  to  be  issued  and 
used  only  when  necessary  for  tliat  purpose. 
Under  the  Act  of  March  8,  1868,  another  issue 
of  one  hundred  and  fifty  millions  was  author 
ized,  making  the  whole  amount  authorized  fom 
hundred  and  fifty  millions,  and  contemplating 
a  permanent  circulation,  until  resumption  of 
payment  in  coin,  of  four  hundred  millions  of 
dollars. 

It  is  unnecessary  here  to  go  further  into  the 
Iiistory  of  these  notes,  or  to  examine  their  re- 
lation to  the  national  bank  currency.  That 
history  belongs  to  another  place,  and  the  quality 
of  these  notes,  as  legal  tenders,  belongs  to  an- 
other discussion.  It  has  been  thought  proper 
only  to  advert  to  the  legislation  by  which  these 
notes  were  authorized.  In  order  that  their  true 
character  may  be  clearly  perceived. 

That  these  votes  were  issued  under  the 
authority  of  the  United  States,  and  as  a  means  to 
ends  entirely  within  the  constitutional  power  of 
the  government,  was  not  seriously  questioned 
upon  the  argument 

But  it  was  insisted  that  they  were  issued  as 
money ;  that  their  controlling  quality  was  that  of 
mone^,  and  that,  therefore,  they  were  subject  to 
taxation  in  the  same  nuuiner,  and  to  the  same 
extent  as  coin  issued  under  like  authority. 

And  there  is  certainly  much  force  in  the 
argument.  It  is  clear  that  these  notes  were  in- 
tended to  circulate  as  money    and,  with  the 
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national  bank  notes,  to  constitute  the  credit  cur- 
rency of  the  country. 

Nor  is  it  easy  to  see  that  taxation  of  these 
notes,  used  as  money,  and  held  by  individual 
owners,  can  control  or  embarrass  the  power  of 
the  government  in  issuing  them  for  circulation, 
more  than  like  taxation  embarrasses  its  power  in 
coining  and  issuing  gold  and  silver  money  for 
circulation. 

Apart  from  the  quality  of  legal  tender  im- 
presed  upon  them  by  Acts  of  Congress,  of  which 
we  now  say  nothing,  their  circulation  as  cur- 
>  rency  depends  on  the  extent  to  which  they  are 
received  in  payment,  on  the  quantity  in  cir- 
culation, and  on  the  credit  given  to  the  promises 
they  bear.  In  these  respects  they  resemble  the 
bank  notes  formerly  issued  as  currency. 

But,  on  the  other  hand,  it  is  equally  clear 
that  these  notes  are  obligations  of  the  United 
States.  Their  name  imports  obligation.  Every 
one  of  them  expresses  upon  its  lace  an  engage- 
ment of  the  nation  to  pay  to  the  bearer  a 
certain  sum.  The  dollar  note  is  an  engagement 
to  pay  a  dollar,  and  the  dollar  intended  is  the 
coined  dollar  of  the  United  States;  a  certain 
quantity  in  weight  and  fineness  of  gold  or  silver 
authenticated  as  such  by  the  stamp  of  the  gov- 
ernment. No  other  dollars  had  before  been  rec- 
ognized by  the  legislation  of  the  National  Gov- 
ernment as  lawful  money. 

Would,  then,  their  usefulness  and  value  as 
means  to  the  exercise  of  the  functions  of  gov- 
ernmeat,  be  injuriously  aSected  by  state  tax- 
ation? 

It  cannot  be  said,  as  we  have  already  in- 
timated, that  the  same  inconveniences  as  would 
arise  from  the  taxation  of  bonds  and  other  in 
terest  bearing  obligations  of  the  government, 
would  attend  the  taxation  of  notes  issued  for 
circulation  as  money.  But  we  cannot  say  that 
no  embarrassment  woiild  arise  from  such  tax- 
ation. And  we  think  it  clearly  within  the  dis- 
cretion of  Congress  to  determine  whether,  in 
view  of  all  the  circumstances  attending  the 
issue  of  the  notes,  their  usefulness,  as  a  means 
of  Carrying  on  the  government,  would  l>e  en- 
hanced by  exemption  from  taxation;  and 
within  the  constitutional  power  of  Congress,  hav- 
ing resolved  the  question  of  usefulness  affirm- 
atively, to  provide  by  law  for  such  exemption. 

There  remains,  then,  only  this  question :  has 
Congress  exerciaied  the  power  of  exemption? 

A  careful  examination  of  the  Acts  under  which 
they  were  issued,  has  left  no  doubt  in  our  minds 
upon  that  point. 

The  Act  of  February,  1882,  12  Stat,  at  L., 
846,  sec.  2,  declares  that  "  all  United  States 
bonds,  and  other  securities  of  the  United  States, 
held  by  individuals,  associations,  or  corpora- 
tions, within  the  United  States,  shall  be  exempt 
from  taxation  by  or  under  state  authority." 

We  have  already  said  that  these  notes  are 
obligations.  They  bind  the  national  faith. 
They  are,  therefore,  strictly  securities.  They 
secure  the  payment  stipulated  to  the  holders,  by 
the  pledge  of  the  national  faith,  the  only  ulti- 
mate security  of  all  national  obligations,  what- 
ever form  they  may  assume. 

And  this  provision  is  re-enacted  in  application 
to  the  second  issue  of  United  States  notes  by 
the  Act  of  July  11,  1868,  12  Stat,  at  L  ,  546. 

And,  as  if  to  remove  every  possible  doubt 
from  the  intention  of  Congress,  the  Act  of 
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March  8,  1883,  12  Stat,  at  L.,  709,  which 
provides  for  the  last  issue  of  these  notes,  omits, 
m  its  exemption  clause,  the  word  "  stocks,"  and 
substitutes  for  "  other  securities,"  the  words 
"  Treasury  notes  or  United  States  notra  issued 
under  the  provisions  of  this  Act." 

It  was  insisted  at  the  bar,  that  a  measure  of 
exemption  in  respect  to  the  notes  issued  under 
this-— different  from  that  provided  in  the  former 
Acts,  in  respect  to  the  notes  authmized  by 
them — was  intended ;  but  we  cannot  yield  our 
assent  to  this  view.  The  rule  established  in 
the  last  Act  is  in  no  respect  inconsistent  with 
that  previously  established.  It  must  be  regarded, 
therefore,  as  explanatory.  It  makes  specidc 
what  was  before  expressed  in  general  terms. 

Our  conclusion  is,  that  United  States  notee 
are  exempt;  and,  at  the  time  the  New  York 
statutes  were  enacted,  were  exempt  from  taz- 
alion  by  or  under  state  authority. 

The  judgment  of  the  Court  of  Appeal*  mutt, 
tKerefore,  be  reverted. . 

Cited-9  Wall.,  689 ;  IS  WaU.,  581,  (Bi ;  ao  Ind.,  4SS : 
SO  Am.  Rep.,  874  (48  Ala.,  219). 


WILLIAM  H.  GAINES  kt  ai,..  Appt*., 
«. 
JACOB  THOMPSON,   Secretary  of  the  In- 
terior, AND  JOSEPH  8.  WILSON,   Com- 
missioner of  the  Land  Office. 

(See  8.  C,  7  Wall..  847-3CT.) 

Diteretion  of  officer  nottubjed  to  the  control  of  the 
court* — canceling  entry  of  land,  when  cannot 
be  enjoined. 

An  officer  to  whom  public  duties  are  coaflded  by 
law,  Is  not  subject  to  the  control  of  the  courts  In 
the  exercise  of  the  Judgment  and  discretion  which 
the  law  reposes  to  him  as  a  part  of  his  official  f  imo- 
tlons. 

This  dootrioe  Is  as  applicable  to  the  writ  of  in- 
junction as  it  Is  to  the  writ  of  mandamug. 

The  canceling  ao  entry  for  lands  by  the  Commis- 
siooer  of  the  Land  Office,  which  he  has  been  di- 
reoted  to  do  by  the  Secretary  of  the  Interior,  is  not 
a  ministerial  act  which  can  be  enjoined  by  injuao- 
tion  from  the  courts. 

[No.  1.] 
Argued  Dec.  gS,  1868.      Decided  Jan.  18,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  District  of  Columbia,  by  the  ap- 
pellants, praying  that  the  Secretarv  of  the  In- 
terior and  the  Commissioner  of  the  Land  Office 
should  be  enjoined  from  making  a  cancellation 
of  a  certain  entry,  under  which  said  appellants 
claim  an  equitable  right  to  certain  lan^  in  Ar- 
kansas. 

The  court  below.on  hearing,  entered  a  decree 
dismissing  the  bill.  Thereupon  the  complain- 
ants took  an  appeal  to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Meter*.  H.  Ha.y,  R.  J.  Brent,  and  X.  Ii. 
Brent,  for  appellants: 

In  the  case  of  Bale  v.  Oainet,  22  How.,  160 
(68  U.  S.,  XVI.,  289),  the  superior  title  of  the 
complainants  was  vindicated  as  against  the  con  - 
Aiding  claims  of  private  parties. 

No  opinion  was  expressed  touching  the  claim 
of  the  United  States,  but  that  question  was  left 
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open,  becauK  the  United  States  were  not  parties 
in  that  came. 

This  XAU  was  filed  to  obtain  an  injunction 
•gainst  the  Commissioner  of  the  Land  Office 
ud  the  Secretary  of  the  Interior,  to  restrain  the 
lawless  act  menaced  by  the  Secretary  of  the 
Interior,  and  we  maintain  that  in  such  a  case 
an  injunction  against  a  public  officer  is  right 
and  proper. 

4  Bimonds,  18;  6  Himonds.  323;  6  Paige,  88; 
2  Johns.  Ch.,  473;  3  Kent,  889.  note;  Mwimpp* 
▼.  JMiMon.  4  Wall..  498.  499(71  U.  8.,  XVIII., 
440);  6  Wall.,  71-77  (78  U.  S.,  XVIII.,  728, 
185). 

Such  a  bill  is  proper  to  prevent  a  cloud  being 
cast  on  a  title,  or  to  prevent  the  injurious  act  of 
a  public  officer. 

5  How.,  460. 

The  practice  or  opinion  of  the  land  office 
cannot  control  the  action  or  opinion  of  the 
court  in  expounding  the  rights  of  parties  claim- 
ing under  the  law. 

20  How.,  567  (61  U.  8..  XV.,  998);  24 How., 
861  (65  U.  8.,  XVI.,  694);  Lind»eu  v.  Hawt, 
8  Black,  554.  556  (67  U.  8.,  XVIL,  265). 

A  preemption  certificate  confers  an  eqviitable 
right  which  courts  will  protect.  It  is  not  a 
shadowy  right. 

LyOe  V.  Arkarua*,  9  How.,  833;  15  Pet.,  407; 
S  How..  441. 

The  executive  officers  and  the  Land  Depart- 
ment cannot  violate  law;  and  it  ii  their  duty  to 
respect  the  decisions  of  the  U.  S.  courts. 

20 How.,  567(61  U.  8.,  XV.,  998);10Pet.,  80. 

Courts  will  overrule  them.  20  How.,  8  (61 
U.  8.,  XV.,  802). 

The  entiy  certificate  conferred  a  legal  right 
—vested  a  right;  18  How..  45  (69  U.  S.,  XV., 
286);  9  How.,  333; 

And  can  only  be  canceled  by  fraud  or  some 
nnfaimeas. 

22  How.,  193  (68  U.  8.,XVL,  808);  8  How.. 
460;  LgO^*  case  (2d  time),  22  How.,  208  (63 
U.  8.,  XVI.,  809). 

A  reservation  cannot  prevail  against  a  pre- 
em^ion  right. 

WtZeiwv.  Jaelum,  18  Pet.,  Sll;  U.  A  v. 
ffttgerald,  15  Pet..  407;  Lj/il^s  case,  0  How., 
884:  Bamardt.  JJUey,  18  How.,  45  (59  U.  8., 
XV.,  286). 

The  Supreme  Court  has  decided  ours  to  be 
the  best  title  against  all  the  world,  except  the 
United  SUtea. 

The  settlement  established  the  right  to  a  pat 
ent,  which  gave  a  perfect  legal  title  and  went 
back  by  relation  to  the  origin  of  the  claim. 

Latutet  V.  Brani,  10  How.,  348. 

The  Commissioner  of  the  Land  Office  may  cor- 
rect errors;  he  is  clothed  with  liberal  powers,  to 
be  exercised  for  the  purposes  of  justice. 

B$U  V.  Beame,  19  How., 262  (80  U.  8..  XV., 
•17). 

WilliMDH.  ET»Fts,  AttyOen.,  and  J. 
Hvbley  AshtoB,  Aut.  AUy-Gen.,  for  ap- 
pellees: 

The  subject-matter  is  one  in  which  judgment 
and  discretion  are  to  be  exercised. 

The  learned  Chief  Justice  in  Miinmppi  v. 
/«A««m,  4  Wall.,  408  (71  U.  8.,  XVIII.  440). 
"A  ministerial  duty,  the  performance  of  which 
may  in  proper  cases  be  required  of  the  head  of 
a  department  by  judicial  process,  is  one  in  le- 
spect  to  which  nothing  is  left  to  discretion.  It 
See7  Wau.. 


is  a  simple,  definite  duty,  arising  under  con- 
ditions admitted  or  proved  to  exist,  and  im- 
posed by  law." 

Within  the  entire  range  of  the  executive  au- 
thority, there  are  no  functions  less  ministerial 
and  more  distinctly  executive  in  their  character 
than  those  which  devolve  upon  the  officers  of 
the  Land  Department,  in  the  administration  of 
matters  relating  to  the  disposal  of  the  public 
domain. 

The  judgment  of  registers  and  receivers  on 
questions  or  right  of  preemption  and  entry,  are 
subject  to  review  by  the  Commissioner  of  the 
Land  Office  {Barnard  v.  AsMty,  18  How.,  48 
(59  U.  8. .  XV. ,  286) ;  and  over  all  the  judgments 
of  that  officer,  a  revisory  jurisdiction  is  exer- 
cisable by  the  Secretary  of  the  Interior.  Ma^- 
mre  v.  Tyler,  1  Black,  202  (66  U.  S.,  XVIL, 
141). 

The  case  is,  therefore,  within  the  rule  which 
forbids  judicial  interference  with  the  exercise 
of  executive  discretion. 

This  principle  has  been  so  lately  expounded 
by  this  court,  and  so  ably  vindicated  by  the 
Chief  Jwitiee  in  the  case  of  Mimiaippi  v.  John- 
ion,  4  Wall.,  499  (71  U.  8.,  XVIII.,  441)  that 
we  deem  it  unnecessary  to  do  more  than  refer  to 
the  other  and  previous  adjudication  of  ttda 
court,  and  to  leading  opinions  of  Attorneys- 
Qeneral  of  the  United  States. 

KendaUv.  U.  8.,  12  Pet.,  600;  ifeeoiur  v. 
Paulding,  14  Pet.,  515;  KtndaU  v.  Stoket,  8 
How.,  98;  Brashe,ir  v.  Afagon,  6  How.,  101; 
Beaiide  v.  Walker,  11  How..  289;  U.  8.  v. 
Gvthrie,  17  How..  804  (58  U.  8.,  XV.,  106);  1 
Op.  Attys  Gen..  681;  8  Ibid.,  681. 

And  there  is  nothing  in  this  case  which  brings 
it  at  all  within  the  decision  of  this  court  in  the 
case  iiarbury  v.  Mdditon,  1  Cranch,  137. 

All  the  cases  cited  by  Ihe appellants,  in  which . 
the  courts  have  undertaken  to  review  ultimately 
the  decisions  and  actions  of  the  Land  Office  in 
the  exercise  of  its  statutory  authority,  where 
cases  between  private  parties  litigated  after  the 
legal  title  had  passed  by  patent  or  otherwise 
out  of  the  government. 

Lytlev.  Arknrum*,  9  How.,  829;  22  How., 
202  (68  U.  8.,  XVI.,  809);  Cunningham  v.  Ath- 
ley,  14  How.,  383;  Barnard  v.  Athley,  18  How., 
43  (59  U.  8.,  XV..  285);  Garland  v.  Wynn.  20 
How.,  7  (61  U.  8.  XV.,  802):  O'Brien  v.  firry, 
1  Black,  139(66  U.  8..  XVIL.  117); /rnr*n«M 
V.  UnderhiU,  1  Black,  816(66  U.  8.,  XVIL, 
208);  Lindgey  v.  Batoes,  2  Black,  557  (67  U.  8., 
XVIL,  267);  Minnesota  v.  Baehelder,  1  Wall, 
115  (68  U.  8.,  XVIL.  552). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  Secretary  of  the  Interior  having  directed 
the  Commissioner  of  the  Land  Office  to  cancel 
an  entry  under  which  the  appellants  claim  an 
equitable  right  to  certain  lands  in  Arkansas, 
they  brought  their  suit  in  the  Circuit  Court  of 
the  District  of  Columbia,  praying  that  the  Sec- 
retary and  Commissioner  s&ould  be  enjoined 
from  making  such  cancellation.  The  defend- 
ants entered  their  appearance,  and  Wilson,  the 
Commissioner,  filed  a  plea.  The  substance  of 
this  plea  is  that  the  matters  set  up  in  the  bill 
are  within  the  exclusive  control  of  the  Execu- 
tive Department  of  the  Government,  the  Secre- 
tary and  Commissioner  representing  the  Presi- 
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dent,  and  that  the  court  had  no  Jurisdiction  or 
authority  to  Interfere  with  the  exercise  of  this 
power  by  injunction. 

The  extent  of  the  Jurisdiction  which  may 
lawfully  be  asserted  by  the  Federal  Courts  over 
the  officers  of  the  Ezecutiye  Departments  of  the 
Government,  has  been  mooted  in  this  court 
from  the  case  of  Marbury  v.  Madison,  down  to 
the  present  time;  and  while  the  principle  which 
should  govern  the  action  of  the  courts  in  that 
regard  have  been  settled  long  since,  the  frequent 
application  of  late  to  this  court,  and  to  other 
Fedenil  Courts,  for  the  exercise  of  power  not 
belonging  to  them,  shows  that  the  question  is 
one  not  generally  understood. 

In  the  case  already  referred  to,  of  Marbury 
V.  Maditon,  1  Cranch,  187,  the  Chi^  Juttiee 
commented  at  some  1eng[th  upon  the  power  of 
the  courts  over  the  action  of  the  executive 
officers  of  the  government,  in  the  courae  of 
wliich  he  arrived  at  the  conclusion  that  it  is  a 
question  which  must  always  depend  upon  the 
nature  of  the  act.  He  then  argues,  that  by  the 
Constitution  the  President  is  invested  with  cer- 
tain political  powers,  in  the  exercise  of  which 
he  is  to  use  his  own  discretion,  and  for  which 
he  is  accountable  only  to  his  country  and  his 
conscience,  and  that  he  has  officers  to  aid  him 
in  the  exercise  of  these  powers,  who  are  directly 
accountable  to  him.  The  acts  of  such  an  offlceri 
he  says,  can  never,  as  an  officer,  be  examinable 
in  a  court  of  Justice.  He  holds,  however,  that 
where  an  officer  is  required  by  law  lo  perform 
an  act,  not  of  this  political  or  executive  charac- 
ter, whid>  affects  the  private  rights  of  individ- 
uals, he  is  to  that  extent  amenaUe  to  the  courts. 
The  duty  which  it  was  held  in  that  case  could 
be  enforced  in  the  proper  court  by  mandamus, 
was  the  delivery  of  a  commission  sJready  signed 
by  the  President.  The  point,  as  there  presented, 
was  new  and  embarrassing,  and  it  is  no  reflec- 
tion on  the  distinguished  jurist  who  delivered 
the  opinion,  lo  say  that  the  rule  which  governs 
the  court  in  its  action,  in  this  class  of  cases,  has 
dnce  been  laid  down  wiUi  more  precision, 
without  confficting  with  the  principles  there 
stated. 

In  the  case  of  Melntire  v.  Wood,  7  Cranch, 
604,  an  application  was  made  to  the  Circuit 
Court  for  the  District  of  Ohio  for  a  moTidamus 
to  the  register  of  the  land  office,  to  compel  him 
to  issue  certificates  of  purchase  to  plaintiff  for 
lands  to  which  he  supposed  himself  entitled  by 
law.  This  court  was  of  opinion  that  no  power 
had  l)een  vested  b^  Congress  in  the  circuitcourts 
to  issue  the  writ  m  such  cases.  The  reasoning 
of  the  court  is  not  extended,  but  the  case  bears 
a  strong  analogy  to  the  one  under  consider- 
ation. 

But  in  Kendaa  v.  U.  8.,  12  Pet.,  624,  the 
majority  of  the  court  held  that  the  courts  of 
the  District  of  Columbia  had  a  larger  power 
than  the  circuit  courts,  and  could  issue  writs  of 
mandamus  to  Federal  officers  in  proper  cases. 
As  tliis  is  the  first  case  in  which  the  writ  was 
actually  ordered,  it  is  worih  while  to  examine 
the  ground  on  which  it  was  placed.  "The  act 
reqmred  to  be  done  b^  the  Postmaster-Gteneral," 
savs  the  court,  "is  simply  to  credit  the  relators 
with  the  full  amount  of  the  award  of  the  solic- 
itor. This  is  a  precise,  definite  act,  purely 
ministerial,  and  about  which  the  Postmaster- 
General  had  no  discretion  whatever.  This  was 
64 


not  an  official  act  in  any  other  sense  than  being 
a  transaction  in  the  department  where  the  books 
and  accounts  were  kept,  and  was  an  official  act 
in  the  same  sense  that  an  entrv  in  the  minutes 
of  a  court,  pursuant  to  an  oraer  of  the  court, 
is  an  official  act.  There  is  no  room  for  the  exer- 
cise of  anv  discretioD.  official  or  otherwise." 

In  this  language  there  is  no  ambiguity,  and 
in  it  we  find  a  clear  enunciation  of  the  rule 
which  separates  the  class  of  cases  in  which  the 
court  will  interfere  from  those  in  which  it  will 
not.  In  the  subsequent  case  of  Deeaiur  v. 
Paulding,  14  Pet.,  497,  where  the  writ  was  re- 
fused, the  Chitf  Justice,  who  had  dissented  in 
the  former  case,  accepts  both  the  doctrine  of 
the  right  to  issue  the  writ  by  the  court  of  the 
district,  and  of  the  cases  in  which  it  may  be  is- 
sued, as  settled  by  the  case  of  Kendall  v.  U.  8. 
"The  first  question,  therefore,  to  be  considered," 
he  says,  "  is,  whether  the  duty  imposed  upon 
the  Secretary  of  the  Navy  by  the  resolution  in 
favor  of  Mrs.  Decatur  was  a  mere  ministerial 
actT"  The  case  of  Mrs.  Decatur  arose  under 
an  Act  of  Congress,  and  also  a  Joint  Resolution 
of  that  body  oi  the  same  date,  both  providing 
compensation  for  the  services  of  her  deceasra 
husband ;  but  the  measure  of  this  compensation 
(which  was  to  be  paid  to  her  by  the  Secretary 
of  the  Navy)  was  m  the  Act  different  from  what 
it  was  in  the  resolution.  The  Secretary  held  that 
but  one  of  these  was  intended  by  Congress,  and 
gave  her  the  election.  She  brought  suit  to  com- 
pel him  to  give  her  both.  It  is  clear  she  had 
no  other  legal  remedy.  The  United  States 
could  not  be  sued.  The  Secretary  could  not  be 
sued  in  anv  other  form  of  action  than  man- 
damus. But  on  the  Kroimd  that  the  action  of 
the  Secretary  involved  the  exercise  of  Judgment 
and  discretion,  the  order  of  the  circuit  court 
refusing  the  writ  was  sustained. 
This  case  is  cited  and  relied  on  the  case  of  Oom- 
missioner  of  Patents  v.  Whiteley,  4  WaU.,  623  [71 
n.  8.,  XVIII.,  335],  and  some  of  the  observa- 
tions of  Chief  Justice  Taney,  in  delivering  the 
opinion  in  the  former,  are  so  pertinent  to  the 
case  before  us,  and  state  so  well  the  relations 
of  the  judicial  branch  of  the  government  to  the 
officers  engaged  in  the  executive  branch,  that 
thev  may  well  be  reproduced  here. 

Speaking  of  the  functions  of  these  officers,  he 
says:  "In  general,  such  duties, whether  imposed 
by  Act  of  Congress  or  by  resolution,  are  not  mere 
ministerial  duties.  The  head  of  an  Executive  De- 
partment of  the  Oovemment,  in  the  administra- 
tioD  of  the  various  and  important  concerns  of  hte 
office,  is  continually  required  to  exercise  Jud|;- 
ment  and  discretion.  He  must  exercise  his 
judgment  in  expounding  the  laws  and  resolu- 
tions of  Congress  under  which  he  is  required 
to  act"  "If,"  he  says,  "a  suit  should  come 
before  this  court,  which  involved  the  construc- 
tion of  any  of  those  laws,  the  court  certainly 
would  not  be  bound  to  adopt  the  construction 
given  by  the  head  of  the  department.  And  if 
they  supposed  his  decision  to  be  wrong,  they 
would,  of  course,  so  pronounce  their  Judgment. 
But  this  judgment,  upon  the  construction  of 
the  law,  must  be  given  in  a  case  in  which  they 
have  Jurisdiction,  and  in  which  it  is  their  duty 
to  interpret  the  Acts  of  Congress,  in  order  to  as- 
certain the  rights  of  the  parties  before  them. 
The  court  could  not  entertain  an  appeal  from 
the  decision  of  one  of  the  secretaries,  nor  rtviBe 
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his  judgment  in  an^  case  where  the  law  author- 
ized him  to  exercise  judgment  or  discretion. 
Nor  can  it  by  mandamiu  act  directly  upon  the 
-officer,  and  guide  and  control  his  judgment  or 
diM»«tion  in  the  matters  committed  to  his  care, 
in  the  ordinary  exercise  of  his  official  duties  *  *  * 
The  int^erenoe  of  the  courts  with  the  perform- 
ance of  the  ordinary  duties  of  the  executive  de- 
partments would  be  productive  of  nothing  but 
mischief,  and  we  are  quitAsatisfled  that  such  a 
power  was  never  intended  to  be  ^ven  tothem." 
To  the  same  effect  are  also  the  cases,  U.  8.  v. 
Beoman,  17  How..  225  [58  U.  8.,  XV.,  226]; 
Sam0  v.  OvOirie.  17 How.,  284  [58  U.  8.,  XV!, 
108];  Same  y.  Oommisnotur  of  Land  Offlee,  5 
WalL,  5«3  [72  U.  8.,  XVIIL,  692]. 

It  may,  however,  be  suggested,  that  the  re- 
lief sought  in  all  those  cases  was  through  the 
writ  of  mandamui,  and  that  the  decisions  are 
baaed  upon  the  spedalprinciples  applicable  to 
theme  of  that  writ.  Thisisonly  true  sofaras 
tbeae  principles  assert  the  general  doctrine 
that  an  officer  to  whom  public  duties  are  con- 
fided by  law,  is  not  subject  to  the  control  of 
the  courts  in  the  exercise  of  the  judgment  and 
discretion  which  the  law  reposes  in  him  as  a 
part  of  his  official  functions.  Certain  powers 
and  duties  are  confided  to  those  officers,  and  to 
them  alone,  and  however  the  courts  may,  in 
ascertaining  the  rights  of  parties  in  suits  proper- 
ly before  Ihem,  pass  upon  the  legalitv  of  their 
acts,  after  the  matter  luu  once  passed  beyond 
their  control,  there  exists  no  power  in  the 
conrla,  by  any  of  its  processes,  to  act  upon  the 
officer  BO  as  to  interfere  with  the  exercise  of 
that  judgment  while  the  matter  is  properly  be- 
fore nim  for  action.  The  reason  for  this  is,  that 
the  law  reposes  this  discretion  in  him  for  that 
occasion,  and  not  in  the  courts.  The  doctrine, 
therefore,  is  asappllcabletothe  writ  of  injunc- 
tion as  it  is  to  the  writ  of  mandamui. 

In  the  one  case  the  officer  is  required  to  aban- 
don his  right  to  exercise  bis  personal  judgment 
and  to  substitute  that  of  the  court,  by  perform- 
ing the  act  as  it  commands.  In  tbe  other  he  is 
forbidden  to  do  the  act  which  his  judnnent 
and  discietion  tell  bim  should  be  done.  There 
can  be  no  difference  in  the  principle  which  for- 
bids interference  with  the  duties  of  these  of- 
ficers, whether  it  be  by  writ  of  mandamus  or 
injunction. 

Accordinely,  in  the  case  of  Mimmppiy.  John- 
ton,  4  Waif,  476  [71 U.  8.  XVIII.,  4871,which 
was  an  application  to  this  court  for  the  writ 
of  injunction,  in  the  exercise  of  its  original  ju- 
risdiction, the  court  says  that  it  is  unable  to 
peroeiTe  that  the  fact  that  tbe  relief  asked  is  by 
injunction,  takes  the  case  out  of  the  general 
.principles  which  forbid  judicial  interference 
with  tjie  exercise  of  executive  discretion. 

la  the  same  case  the  Cfaef  Juitiee  gives  us 
this  dear  definition  of  a  ministerial  duty  in  the 
relation  in  which  we  have  been  considering  it: 
"A  ministerial  duty,  the  performance  of  which 
may  in  proper  cases  be  required  of  the  head  of 
a  depsrtoDent  by  Judicial  process,  is  one  in  re- 
spect to  which  nothing  is  left  to  discretion.  It 
is  a  simple,  definite  duty,  arising  under  circum- 
stances admitted  or  proved  to  exist  and  imposed 
l^  law." 

The  action  of  the  officers  of  the  Land  Depart- 
ment, with  which  we  are  asked  to  Interfere  in 
this  case,  is  clearly  not  of  this  character.    The 
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validity  of  plaintiffs'  entry,  which  is  involved 
in  their  decision,  is  a  question  which  requires 
the  careful  consideration  and  construction  of 
more  than  one  Act  of  Congress.  It  has  been 
for  a  long  time  l>efore  the  department,  and  lias 
received  the  attention  of  successive  Secretaries 
of  the  Interior,  and  has  been  found  so  difficult 
as  to  justify  those  officers  in  requiring  the  opin- 
ion of  the  Attorney- General.  It  is  far  from  be- 
ing a  ministerial  act  under  any  definition  given 
by  this  court. 

The  numerous  cases  referred  to  by  counsel. 
In  which  this  court — after  the  title  had  passed 
from  the  United  States,  and  the  matter  had 
ceased  to  be  under  the  control  of  the  Executive 
Department — has  sustained  the  courts  of  justice 
in  decreeing  the  equitable  title  to  belong  to  the 
person  agaust  whom  the  department  had  de- 
cided, are  not  in  conflict  with  these  views,  but 
furnish  an  additional  reason  for  refusing  to  in- 
terfere with  such  cases  while  they  remain  un- 
der such  control. 

Tn^  decree  of  the  Circuit  Court  m  i^fflrmed, 

Clted-B  Wall.,  813, 816,  BTT ;  99  U.  B.,  ITS  ;101  U.  S., 
47B ;  1  Butrhes,  681, 68S,  687 ;  4  Cliff.,  412 ;  8  MoA.,  177. 


THE  LOUISIANA  MUTUAL  INSURANCE 

COMPANY.  Plff.  in  Err., 

«. 

JOHN  P.  TWEED. 

(See  S.  C,  7  WaU.,M-68.) 

Diitinetion  between  law  and  equity  in  FMeral 
Court!  in  Louisiana — opinion  of  court  below  it 
iiot  a  finding  of  faeia— exception  in  pdiey  of 
inturanee — eaute  of  fire. 

The  distlnotton  between  law  and  equity  prevails 
in  the  Federal  Ck>urt8  sitting  in  LouIslBna,  In  the 
modes  of  proceedlnir,  notwitbstandinK  the  State 
ClvU  Code. 

The  opinion  of  the  court  below  is  not  a  sufflolent 
flndlDK  of  faota  within  the  Statute  of  Mar.  8, 1866, 
and  the  general  rule. 

Where  an  explosion  produced  or  set  in  operation 
the  fire  which  burned  toe  plaintiff's  cotton,  the  fkot 
that  it  was  carried  to  the  cotton  br  first  burning 
another  building,  will  not  so  take  the  case  out  of 
the  exception  In  a  pollcv,  that  the  Insurers  will  not 
be  liable  for  a  loss  whica  happened  by  means  of  an 
explosion.  "^ 

Nor  can  the  accidental  circumstance  that  the 
wind  was  blowing  In  a  direction  to  favor  the  prog- 
ress of  the  fire  towards  the  warehouse,  be  oonsio- 
ered  a  new  cause. 

[No.  22.] 

Argued  Jan.  6,  1868.       Decided  Jan.  ts,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  case  is  staled  by  the  court. 

Mr.  W.  M.  Evarts,  for  plaintiff  in  error: 

An  examination  of  the  authorities  will  show 
that  within  any  accepted  interpretation  of  the 
rule  of  "  CatitaproximatTumremota,  ipeetatur," 
the  loss  in  this  case  was  by  "fire  which  hap- 
pened or  took  place  by  means  of  explosion." 

Gen.  Mut.  Int.  Go.  v.  Sherwood,  14  flow., 
887;  Peters  v.  Warren  Int.  Co.,  14  Pet.,  110; 
Magoun  v.  N.  E.  Mar.  Ins.  Co.,  1  Story,  167; 
Montoya  v.  Lon.  Ass.  Co.,  6  Exch.,  451;  4 
Eng.  L.  &  E.,  500;  TSlton  v.  Edmilton  Eire 
Ins.  Co.,  1  Bosw.,  867;  Brady  v.  JV.  W.  Int. 
Co.,  11  Mich.,  425;  Lewis  v.  Springfield  F.  * 
M.  Ins.  Co.,  10  Gray,  159;  Strong  v.  Bun  Mut. 
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Int.  Co.,  81  N.  T.,  108;  Cify  Fire  Int.  Co.  v. 
Ci>raM,  81Wend.,867. 

The  leading  case,  touching  directly  in  its  cir- 
cuowtaoces  the  question  now  under  judgment, 
is  that  of  St.  John  v.  Am.  Mut.  F.  dk  M.  ln». 
Co.,  considered  in  the  Superior  Court  of  New 
York,  1  Duer,  871,  and  in  the  Court  of  Ap- 
peals, 11  N.  Y.,  616. 

"  When  it  is  provided  by  the  conditions  an- 
nexed to  a  policy  of  insurance  against  Are,  that 
the  companv  shall  not  be  liable  for  any  loss 
occasioned  by  the  explosion  of  a  steam  boiler, 
or  explosions  arising  from  any  other  cause, 
unless  specially  specified  in  the  policy,  although 
fire  may  be  the  proximate  cause  of  the  loss  that 
is  claimed,  the  company  is  not  liable  when  it 
appeara  that  the  fire  was  directly  and  wboUy 
occasioned  by  an  explosion." 

It  is  apparent  in  the  light  of  these  authorities, 
that  the  insurers  undertook,  by  the  careful  and 
full  expression  of  the  traits  of  the  loss  which 
they  excepted  from  the  stipulated  indemnity, 
to  exclude  all  opportunity  of  refinement  and 
subtility. 

In  terms,  they  secured  for  themselves  ex- 
emption from  liability,  although  fire  was  the 
immediate,  direct  and  exclusive  agent  of  de- 
struction operating  upon  the  insured  property, 
and  although  the  relation  which  explosion  bore 
to  this  consummating  cause,  was  merely  the 
opening  cause,  by  means  of  which  the  destroy- 
ing fire  should  happen  or  takeplace. 

Meurt.  P.  J.  SnUiTan,  £.  C.  BiUimg*, 
T.  jr.  Durant,  and  Hnghea.  and  Denver 
A  Peek,  for  the  defendants  in  error: 

It  is  submitted  that,  upon  the  facts  found, 
the  loss  or  damage  did  not  happen  or  take  place 
by  means  of  explosion,  as  the  parties  them- 
selves understood  the  terms  of  the  policy  and 
the  exception ;  and  this  without  invoking  the 
principle  that,  since  the  exception  is  the  lan- 
guage of  the  insurers  and  for  their  benefit,  it 
must  be  construed  more  strongly  against  them. 

To  reconcile  the  instrument  of  insurance  as  a 
whole,  the  cause  insured  against  and  the  cause 
excepted  must  have  been  meant  by  the  parties 
to  be  only  the  direct  cause,  and  with  this  line 
of  demarcation,  the  consuming  fire  was  wholly 
outside  of  the  exception. 

But  not  only  the  manifest  intent  of  the 
parties,  but  the  principle  of  law  as  settled  by 
harmonious  and  well-nigh  universal  adjudica- 
tion, places  the  fire  which  consumed  the  insured 
cotton  out  of  the  dominion  of  the  exception, 
and  leaves  it  within  the  indemnification  of  the 
policy.  The  exception  includes  only  fires 
which  may  happen  by  means  of  explosion. 
The  policy  incluaes  fires  which  may  happen  or 
take  place  by  all  other  means.  The  law  makes 
the  means  excepted  and  the  means  reserved  to 
be  direct  means,  the  medium.  Lord  Bacon, 
Begiila,  1,  pp.  85  and  86,  has  given  us  a  com- 
prehensive maxim,  of  which  all  the  decisions, 
so  far  as  they  are  authority.are  but  Illustrations. 
In  jure  non  remota  eauM  »ed  proxima  meetatur. 

Livie  V.  Janwn,  12  East,  648;  Oreen  v. 
ElimUe.  Peake,  JT.  P.,  278;  Hodgton  v.  Mai- 
eolm,  S  Bos.  &  P.,  836;  Jonetv.  Sehmott,  sitting 
after  Trinity,  1785,  case  stated  in  2  Am.  Ins., 
Perk,  ed.,  764,  and  in  1  D.  &  E.,  180,  noU; 
Bedmany.  Wilton,  14  Mees.  &  W.,476;  lonide* 
V.  Uniter.  Mar.  In».  Co.,  8  Law  T.  (N.  8.), 
706;  Manden  v.  City  arid  Co.  Attur.  Co.,  18 
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L.  T.  (N.  8.),  465;  Thompion  v.  Hot 
Bl.  &  E.,  1088;  8.  C,  6  Jur.  (N.  8.),  I 

The  American  authorities  assert,  with  equal 
positiveness  and  insist  with  equal  strictness, 
upon  the  distinction  maintained  in  Lord  Bacon's- 
maxim. 

Col.  Ins.  Co.  V.  Lavrrence,  10  Pet,  607;. 
WaUT*\.  Merch.  LouimiOelnt.  Co.,  11  Pet.,  213. 

It  is  submitted  that  the  doctnne  of  the  cases 
cited  is,  that  the  exception  cannot  be  made  to- 
cover  fires  which  were  simply  preceded  by  or 
remotely  contributed  to  by  explosion,  but  that 
wherever  the  explosion  as  a  direct  agency  in 
kindling  or  communicating  fire  ended,  just  at 
that  point,  the  force  of  the  exception  stops;  and 
it  is  round  as  a  fact,  tliat  not  only  had  the  force- 
of  the  explosion  been  spent,  and.  more  tlian  a 
half  hour  elapsed  before  the  insured  property- 
was  set  on  fire,  but  that  when  l^ted  it  was  set 
on  fire  by  a  cause  entirely  distinct  from  the 
explosion. 

Mr.  Juttice  MUler  delivered  the  opinion  of 
the  court: 

The  action  in  the  case  before  us  was  brought 
in  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana,  on  a  policy  of  insurance,  and  was- 
tried  by  the  court  without  a  jury.  There  is  no 
bill  of  exceptions.  There  is  no  ruling  on  any 
proposition  of  law  raised  by  the  pleadings. 
The  evidence  seems  to  be  copied  into  the  tran- 
script, but  whether  it  is  all  the  testimony,  or 
how  it  came  to  be  here,  there  is  nothing  to- 
show.  There  is,  in  fact,  nothing  which  a  writ 
of  error  can  bring  here  for  review,  tested  by 
the  rules  of  the  common  law. 

The  distinction  between  law  and  equity  pre- 
vails in  the  Federal  Courts  sitting  in  Louisiana, 
in  the  modes  of  proceeding,  notwithstandJng- 
the  Civil  Code,  which  governs  the  practice  as 
well  as  the  rights  of  parties  in  the  state  courts. 
On  account  of  the  peculiarity  in  practice  in 
that  State,  it  has  been  decided  in  several  cases 
coming  from  the  state  courts  of  Louisiana  to 
this  court  by  writ  of  error,  that  we  would 
regard  the  statements  of  fact  found  in  the  opin- 
ions of  the  court  as  part  of  the  record,  where- 
they  were  in  themselves  sufl3cient  and  other- 
wise unobjectionable.  And  perhaps  this  may 
in  practice  have  been  extended  to  cases  from 
the  Federal  Courts  of  that  district.  But  in 
regard  to  the  latter,  we  are  not  now  at  liberty 
to  do  so.  The  Act  of  March  8,  1865  (18  Stat, 
at  L.,  501),  by  its  fourth  section,  provides  a 
clear  and  simple  mode  by  which  ^u^iee  who 
submit  cases  to  the  court,  without  the  interven- 
tion of  a  jury,  may  have  the  rulings  of  the 
court  reviewed  here,  and  also  prescnbes  what 
may  be  reviewed  in  such  cases.  This  statute, 
which  is  but  a  reproduction  of  the  system  in 
practice  in  many  of  the  States,  is  as  binding  on 
the  Federal  Courts  sitting  in  Louisiana  as  else- 
where, and  we  cannot  disregard  it. 

We  are  asked  in  the  present  case  to  accept 
the  opinion  of  the  court  below  as  a  sufficient 
finding  of  the  facts  within  the  statute,  and 
within  the  general  rule  on  this  subject.  But 
with  no  aia  outside  the  record  we  cannot  do 
this.  The  opinion  only  recites  some  parts  of 
the  testimony  by  way  of  comment  in  support 
of  the  judgment,  and  is  liable  to  the  objecticw 
often  referred  to  in  this  court,  Uiat  it  states  the 
evidence  and  not  the  facts  as  found  from  that 
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evidence.  Berides,  it  does  not  profess  to  be  a 
statement  of  facts,  but  is  very  correctly  called 
in  the  transcript,  "reasons  for  jud^ent." 

But  the  counsel  for  both  parties  m  this  court 
have  a^preed  to  certain  parts  of  that  opinion  as 
containing  the  material  facts  of  the  case,  and  to 
treat  them  here  as  facts  found  by  the  court; 
and  inasmuch  as  they  could  have  made  such  an 
agreement  in  the  court  below,  we  have  con- 
cluded to  act  upon  it  here  as  if  it  had  been  so 
made. 

Upon  an  examination  of  the  facts  thus  stated, 
and  placing  upon  them  that  construction  most 
favorable  to  the  judgment  of  the  court,  we  are 
of  opinion  that  it  cannot  be  sustained. 

The  insurance  was  agmnst  fire,  and  covered 
certain  bales  of  cotton  in  the  Alabama  ware- 
house in  Mobile.  The  policy  contained  a  pro- 
viao  that  the  insurers  should  not  be  liable  to 
miJkB  good  any  loss  or  damage  by  fire  which 
mi^t  liappen  or  take  place  bv  means  of  any 
invasion,  msorrection,  riot  or  civil  commotion, 
or  any  military  or  usurped  power,  explosion, 
eartiM)aake  or  hurricane. 

Daring  the  time  covered  by  the  policy,  an 
explosion  took  place  in  the  Marshall  warehouse, 
rituated  diiectlv  across  the  street,  which  threw 
down  the  walu  in  the  Alabama  warehouse, 
scattered  combustible  materials  in  the  street, 
and  resulted  in  an  extensive  confiscation,  em- 
teacing  several  squares  and  buildings,  among 
wh&cb  the  Alabama  warehouse  and  the  cotton 
stored  in  it  were  wholly  destroyed. 

The  only  question  to  be  decided  in  the  case 
is,  whether  the  fire  which  destroyed  plaintiff's 
cotton  happened  or  took  place  by  means  of  the 
explosion:  for  if  it  did,  the  defendant  is  not 
liable  by  the  express  terms  of  the  contract. 

Tliat  the  explosion  was  in  some  sense  the 
cause  of  the  fire  is  not  denied,  but  it  is  claimed 
that  its  relation  was  too  remote  to  bring  the  case 
within  the  exception  of  the  policy. 

It  must  be  taken  that  the  fire  was  not  com- 
mnnicsted  directly  from  the  Marshall  ware- 
house, in  which  the  explosion  occurred,  to  the 
Alabama  warehouse,  but  that  it  came  more 
immediately  from  another  building — the  Eagle 
Mill — which  was  itself  fired  by  the  explosion. 
Some  stress  is  also  laid  by  the  plaintiff  on  the 
circumstance  that  the  wind  was  blowing  in  the 
direction  from  the  Eagle  Mill  to  the  Alabama 
warehouse.  But  the  whole  fire  was  a  continu- 
ous affair  from  the  explosion,  and  under  full 
headway  in  about  half  an  hour. 

Under  these  circumstances,  we  have  cited  to 
OS  a  general  review  of  the  doctrine  of  proxi- 
mate and  remote  causes,  as  it  has  arisen  and 
been  decided  in  the  courts  in  a  great  variety  of 
cases.  It  would  be  an  unprofitable  labor  to 
enter  into  an  examination  of  these  cases.  If 
we  could  deduce  from  them  the  best  possible 
expression  of  the  rule,  it  would  remain  after  all 
to  decide  each  case  largely  upon  the  special 
facts  belonging  to  it,  and  often  upon  the  very 
nicest  discruninations. 

One  of  the  most  valuable  of  the  criteria  fur- 
nished us  by  these  authorities,  is  to  ascertain 
whether  any  new  cause  has  intervened  between 
the  fact  accomplished  and  the  alleged  cause.  If 
a  new  force  or  power  has  intervened  of  itself, 
sufficient  to  stand  as  the  cause  of  the  misfortune, 
the  other  must  be  considered  as  too  remote. 

In  the  present  case  we  think  there  is  no  such 
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new  cause.  The  explosion  undoubtedly  pro- 
duced or  set  in  operation  the  fire  which  burned 
the  plaintiff's  cotton.  The  fact  that  it  was  carried 
to  the  cotton  by  first  burning  another  building, 
supplies  no  new  force  or  power  which  causra 
the  burning.  Nor  can  the  accidental  circum- 
stance that  the  wind  was  blowing  in  a  direction 
to  favor  the  progress  of  the  fire  towards  the 
warehouse  be  considered  a  new  cause.  That 
may  have  been  the  usual  course  of  the  breeze 
in  that  neighborhood.  Its  force  may  have 
been  trifling.  Its  influence  in  producing  the 
fire  in  the  Alabama  warehouse  was  too  slight 
to  be  substituted  for  the  explosion  as  the  cause 
of  the  fire. 

But  there  are  other  causes  of  fire  mentioned 
in  the  exempting  clause,  and  they  throw  light 
on  the  intent  of  the  parties  in  reference  to  this 
one.  If  the  flre  had  taken  place  by  means  of 
invasion,  riot,  insurrection  or  civil  commo- 
tion, earthquake  or  hurricane,  and  by  either 
of  these  means  the  Marshall  warehouse  had 
been  first  fired,  and  the  fire  had  extended,  as 
we  have  shown  it  did,  to  the  Alabama  ware- 
house, would  the  Insurance  Company  have 
been  liable? 

Could  it  be  held  as  necessaiy  to  exemption 
that  the  persons  engaged  in  not  or  invasion 
must  have  actually  placed  the  torch  to  the 
building  insured,  and  that  in  such  case,  if  half 
the  town  had  been  burned  down,  the  Company 
would  have  bepn  liable  for  all  the  buildings 
insured,  except  the  one  first  fired?  Or  if  a 
hurricane  or  earthquake  had  started  the  flre,  is 
the  exemption  limited  in  the  8ame«aanner? 

These  propositions  cannot  he  sustained,  and 
in  establishing  a  principle  applicable  to  flre 
originating  by  explosion,  we  must  find  one 
which  is  equally  applicable  under  like  circum- 
stances to  the  other  causes  embraced  in  the 
same  clause. 

Without  commenting  further,  we  are  clearly 
of  opinion  that  the  explosion  was  the  cause  of 
the  nre  in  this  case,  within  the  meaning  of  the 
policy,  and  that  the  judgment  of  the  Circuit 
Court  mutt  be  retened,  and  a  n«u)  trial  granted. 

Clted-9WaU.,U8,431:  18Wall.,2G8:  19  WaU.,6a; 
9B  U.  S.,  131;  106  U.  S.,2S1;  2  FUpp.,  60»:  3  Dill.,  108, 
106:  12  Blatohf.,  29, 30;  (B  Pa.,  368:  U  Am.  Rep.,  15 
(GO  lU.,  8(9):  23  Am.  Rep.,  222  (10  Vroom..  899):  21 
Am.  Sep.,  766  (U  Iowa,  4&) ;  25  Am.  Rep.,  tfO  (U  lU., 
209) ;  34  Am.  Rep.,  386  (127  Ma^s.,  346). 


THE  STEAMSHIP  CHDTA,  Her  Tackle, 
etc.,  Thb  British  and  North  Ambrioak 
RoTAL  Mail  Stkah  Packet  CoMPAirr, 
Claimant,  App., 

t. 

LOUIS  WALSH  AHD  BENJAMIN  CARVER. 

(See  S.  C,  ••  The  China,"  7  WaU»  68-71J 

JVete  York  pOot  law — veud  Uable  for  eoUition 
tehieh  occurred  through  fault  of  pHot. 

The  Statute  of  New  York,  of  April  8, 1867,  com- 
pels the  master  of  a  vessel  to  take  a  pilot. 

The  fact  that  tbe  law  compels  the  master  to  take 
the  pilot  does  not  exoaerate  the  vessel  from  Ita- 
bilttv  for  damages  for  a  ooUlsion  which  was  entirely 
the  result  of  his  gross  mlsmanasement. 
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[No.  ai.] 

Argued  Jan.  6,  1869.    Decided  Jan.  SS,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  respondents,  as  owners  of  the  brig  Kea- 
tucky,  filed  their  libel  in  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  against  the  steamship  China,  one  of 
the  Cunard  packets,  alleging  tlutt  July  17, 1868, 
the  said  steamship  China  negligently  collided 
with  the  said  brig,  Eentuckr,  and  caused  the 
loss  of  the  vessel  and  the  aestruction  of  her 
cargo. 

The  British  and  North  American  Roval  Mail 
Steam  Packet  Company  inteirened  as  claimants 
of  The  China,  and  in  their  answer  admit  the 
collision,  but  deny  that  said  collision  was  in 
consequence  of  any  negligence  of  the  officers 
or  crew  of  the  said  steamer. 

The  answer  further  alleges  that, "  at  the  time 
of  said  collision,  the  said  steamer  China  was 
in  diarge  of  a  pilot  dul^  licensed  by  virtue  of 
certain  Acts  of  the  Legislature  of  the  State  of 
New  York;  that  said  pilot  was  taken  in  con- 
formity with  the  requirements  of  the  laws  of 
the  Sute  of  New  York;  that  the  said  pilot  di- 
rected all  the  maneuvers  of  the  steamer, which 
preceded  the  collision;  and  the  respondents 
cl^m  and  insist  that  by  reason  thereof,  they 
are  not  responsible  for  any  loss  or  damage 
caused  thereby."  * 

The  proofs  fully  sustained  the  allegation  of 
the  libel,  th^  the  steamer  China  was  in  fault 
in  the  collision,  and  the  brig  Kentucky  was 
wholly  free  from  blame. 

The  allegation  of  the  answer,  that  the  collision 
occurred  wnile  the  steamer  Cliina  was  in  charge 
of  a  pilot  licensed  under  the  laws  of  New 
York,  and  that  he  directed  the  maneuvers 
which  preceded  the  collision,  was  also  proved. 

A  decree  was  made  by  His  Honor,  Judge 
Belts,  for  the  libelants,  and  a  reference  to  a 
commissioner  ordered  to  compute  their  dam- 
ages. 

The  commissioner  reported  the  damages  at 
$19,898.84,  and,  upon  exceptions,  his  report 
was  confirmed  and  a  decree  entered  for  tbe 
amount. 

Upon  an  appeal  by  the  claimants  to  the  cir- 
cuit court,  and  a  hearing  before  His  Honor, 
Judge  Nelson,  this  decree  was  affirmed ;  where- 
upon the  respondents  took  'an  appeal  to  this 
court. 

Mr.  D.  D.  Xjord,  for  appellants: 

By  Acts  of  the  Legislature  of  New  York, 
passed  April  11, 1864.  amended  by  Act  of  April 
8, 1867,  the  owners  of  The  China  were  com- 
pelled to  submit  her  to  the  control  of  a  pilot, 
licensed  in  conformity  with  their  provisions. 

These  laws  are  more  strict  than  the  English 
Statutes  for  Liverpool  and  Newcastle,  which 
have  been  held  compulsory,  although  they  im- 
pose no  penalty  for  refusing  a  pilot,  other  than 
thepayment  of  his  fees. 

7n«  Maria,  1  Wm.  Rob.,  98;  Th«  Agrieola, 
a  Wm.  Rob.,  \0;.timith  v.  Cond/ni,  1  How.,  28. 

The  Statute  of  New  York  diners  from  that 
of  Pennsylvania,  which  has  been  held  not 
compulsory,  in  making  unlicensed  pilota^  a 
mismmeanor,  punishable  bv  fine  and  imprison- 
ment, and  in  giving  full  fees  instead  of  half 
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fees  to  the  pilot  rejected.  This  later  provirion 
alone  would  show  a  prohibitory  intention  in 
the  New  York  Statute,  not  existing  in  that  of 
Pennsylvania. 

The  Statute  of  New  York  and  the  rules  es- 
tablished under  their  authority  by  the  Pilot 
Commissioners,  precluded  masters  and  owners 
of  vessels,  not  only  from  an  uncontrolled  selec- 
tion of  pilots,  but  even  of  the  right  of  choosing 
from  amongst  those  licensed  by  the  oommit- 
sioners. 

The  enactments  of  the  Statutes  of  New  York 
were  binding  in  conscience  as  well  as  in  law. 

They  were  provisions  to  insure  the  public 
welfare. 

It  is  morally  wrong  to  pUot  without  a  license, 
or  to  employ  others  to  do  so  when  a  statute  de- 
clares it  to  be  a  misdemeanor;  or  even  when  a 
statute  forbids  it,  although  without  sanction  of 
a  punishment. 

The  owners  of  The  China  could  not  have  re- 
fused a  New  York  pilot  in  the  expectation  of 
being  able  to  select  a  pilot  from  New  Jersey. 
The  pilot  laws  of  New  Jersey  and  rules  of  their 
commissioners  are  similar  to  those  of  New 
York,  and  give  ship-owners  no  more  right  of 
selection. 

Nixon,  Elmer,  Dig.,  p.  628.  sees.  1,  18,  17- 
87;  Rules  of  N.  J.  (^mmis.,  19, 9, 18-81. 

Even  if  owners  might  select  between  a  pilot 
assigned  them  bv  the  N.  J.  Commissioners, 
and  one  assigned  them  by  the  N.  Y.  Commission- 
ers such  a  seTection,if  made,  would  not  have  been 
so  voluntary  as  tosubjectthemto  responsibility, 

Tht  Batavier,  8  Wm.  Rob.,  410. 

The  pilot  thus  put  in  charge  of  The  China  by 
force  of  the  statute  was  not  under  the  control 
of  her  owners  or  officers;  thev  might  displace 
him  if  drunk  or  manifestly  incompetent,  and 
thev  might  oiTer  him  suggestions;  but  so  long 
as  he  remained  in  charge  of  the  ship  they  were 
obliged  to  submit  to  h&  decisions,  and  execute 
hlB  orders  with  promptness,  even  when  oontraiy 
to  their  own  opinions  of  what  was  expedient 
or  even  prudent. 

The  Argo,  Swab.,  468:  The  LoefUOo.S  W. 
Rob.,  810. 821. 

The  owners  of  The  China  cannot  be  justly 
held  responslbie  for  the  acts  of  the  pilot  whom 
they  had  no  power  either  to  select  or  control, 
but  to  whom  they  were,  nevertheless,  compelled 
to  surrender  their  ship. 

TKeArgo.  Swab.,  482;  2^2?!wna,8W.Rob., 
184;  The  Batatier.  2  W.  Rob.,  407;  Ihe  Agri- 
eola,  2  W.  Rob.,  10;  The  Maria,  1  W.  Rob.,95; 
The  Protector,  1  W.  Rob..  45;  Tht  ChriiHana, 
2  Hagg.,  188;  BUeMe  v.  Bow^field,  7  Taunt.. 
9109 ; Bennett.  Moita.TTmat.,  268; GiimUW* 
V.  Sydeboiham,  4  Maule  &  8.,  77. 

These  decisions  are  not  controverted  by  Attg- 
Oen.  V.  Gate,  8  Price.  802,  nor  by  Th»  JVsp- 
tune  2d  Dod.,  467.  In  the  former  case  the 
vessel  was  anchored  and,  therefore,  not  bound 
to  take  the  pilot  who  caused  the  damage;  and 
in  the  latter  case  the  compulsory  statute,  then 
recently  passed,  was  overlooked,  as  is  stated  by 
Dr.  Liishington,  who  was  counsel  in  the  case. 

1  W.  Rob.,406;  Sm»(A  v.  Condry,  1  How., 28. 

The  only  English  cases  in  conflict  with  those 
above  citea  are  Sir  John  Nichol's  decisions  in  7^ 
TraneU,  1  Monthly  Law  Mag..  682;  The  Oirol- 
amo,  4  Hagg.  ,169.  These  desisions  he  followed 
without  further  opinions,  in  TheSairon  Bt&eftf, 

H  V.  S. 
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S  BMKg..  844;  Tht  OUMUor,  8  Hagg..  840; 
2%«  J^Um,  a  Hagg.,  867;  but  they  were  all 
founded  on  a  dear  miBconceptioD  of  Lord 
Stowell's  opinion  in  The  Neptune  2d,  and  an  er- 
roDeons  construction  of  sec.  87  of  the  British 
General  Pilot  Act,  which,  as  Sir  J.  Nichol  sup- 
poaed,  permitted  those  claims  from  which  own- 
ers were  expressly  exempted,  to  be  enforced  In 
admiralty  against  their  vessels. 

These  cases,  however,  have  all  been  ex- 
prenly  overruled  by  later  cases  above  cited. 

The  American  cases  do  not  conflict  with  the 
principles  above  stated.  They  all  arose  from 
the  acts  of  pUots  not  taken  by  compulsion  of 
law. 

TheOarolue,  2  Curt,  71,  acknowledges  the 
jnjnatioe  of  holding  vessels  responsible  for  pi- 
lots taken  by  compulsion  of  law. 

In  The  Lotty,  Olcott,  880,  the  pilot  was  not 
licensed,  but  taken  when  all  laws  regulating 
pilotage  in  the  harbor  of  New  York  had  been 


Seas.  Laws,  1846,  p.  80. 

U.  a.  T.  Famham.  i  Blatchf.,  628.  This  pilot 
was  not  a  branch  pilot,  but  one  of  the  regular 
crew  of  a  Korth  River  steamboat. 

Buttf  V.  Donaldion,  4  Dall,  206;  Totes  v. 
Brown,  8  Pick..  38;  Smith  v.  The  Oreole,  2 
Wall.  (C.C.),  486,  held  the  vessel  responsible  for 
pOots,  on  the  ground  that  the  statutes  under 
which  which  they  were  taken  were  not  com- 
pnlaoiy.  This  construction,  first  given  to  the 
Statutes  of  Pennsylvania,  in  Buuy  v.  SoncUd- 
WH.  4  Dall.,  206,  was  followed  in  the  other 
cases.  These  decisions,  however,  do  not  appl  v 
to  cases  where  the  pilot  was  taken  by  compul- 
aoa  of  law. 

Mmn.  Wm.  M.  Evarta  and  Ctuwlefs  E. 
WUtaliaJMU  for  respondents: 

The  theory  of  this  specific  responsibilitv  of 
the  offending  vessel  to  make  good  the  injury 
which  her  improper  navigation  has  Inflicted 
npon  an  innocent  sufCerer,  proceeds  upon  rea- 
sons, both  of  Justice  and  policy,  which  exclude 
the  protection  against  such  responsibility  here 
asserted. 

Accordingly,  in  practical  execution  of  this 
theory,  the  very  blow  which  inflicts  the  cul- 
pable inlnry  upon  Uie  innocent  vessel,  impresses 
m  her  favor  a  lien  of  indemnity  upon  the  of- 
fending veaael.  The  proceeding  in  rem  of  the 
adminuty,  is  but  a  judicial  consummation  of 
tUa  lien,  and  requires  for  its  support  nothing 
but  proof  of  such  fault  of  the  vessel  as,  by  the 
rales  of  maritime  law,  raises  the  lien. 

To  displace  this  lien  and  defeat  this  recourse 
M»  rem,  and  thus  reduce  the  sufferer  to  recourse 
against  the  individual  in  fault,  is,  in  effect,  to 
supplant  the  admiralty  lurisprudence  and  the 
admiralty  procedure,  ana  overthrow  the  reasons 
of  loatioe  and  policy  upon  which  they  are 
built  up. 

Such  consequences  can  be  assigned  only  to 
Iq;islati<»  of  paramount  authority  over  the  ju- 
risprudence and  jurisdiction. 

The  pilotage  regulations  found  in  the  legis- 
lation of  the  Slate  of  New  York  do  not  assume 
to  contravene  or  modify  the  recourse  in  the 
admiralty,  by  which,  through  the  proceeding. 
Ml  rem,  tnie  ^lending  vessel  makes  good  to  the 
innocent  sufferer  the  injury  it  has  inflicted. 

The  State  has  undertaken  to  impose  a  duty 
npon  all  vessels  embraced  within  its  provisions, 
8ee7  Wau« 


"bound  to  or  from  the  Port  of  New  Tork  by 
way  of  Bandy  Hook,"  of  paying  pilotage, 
whether  they  employ  a  pilot  or  not,  and  to  su- 
peradd a  payment  of  |100  to  the  Pilot  Com- 
missioners in  case  of  the  employment  of  a  pilot 
not  licensed  within  the  permission  of  the  Act. 

No  penal  consecjuences  whatever  are  visited 
upon  tiie  vessel  or  its  owners,  from  an  omission 
to  employ-  one  of  the  pilots  provided  by  the 
Act,  and  a  contribution  of  the  pilotage  fees  of 
the  vessel  to  the  pilot  service,  provided  by  the 
Act,  discharges  every  obligation,  moral  and 
legal,  imposed  by  the  terms  and  policy  of  this 
legislation. 

To  import  from  this  limited  policy  and  nar- 
row expression,  into  the  legislation  of  the  State 
of  New  York,  the  purpose  and  effect  of  liberat- 
ing all  vessels  in  charge  of  these  pilots  from 
res|x>nsibility  for  Injuries  inflicted  by  culpable 
navigation,  and  to  oust  the  admiraltv  jurisdic- 
tion and  jurisprudence  of  the  United  States  in 
the  premises,  is  extravagant  and  preposterous. 
AttyGen.  v.  Gate,  3  Price  (Exch.),  802. 

The  British  Statutes  to  which,  as  a  paramount 
authoritv,  the  British  Court  of  Admiralty  has 
accorded  the  consequence  of  protecting  from  all 
responsibility  for  culpable  iniuries  inflicted 
during  navigation,  by  and  obedient  to  the  di- 
rections of  pilots  in  charge,  have  made  deter- 
minate and  peremptory  provisions,  both  of 
compulsion  upon  the  vessel  to  employ  the  pilot, 
and  an  exemption  from  responsibility  while 
directed  by  him. 

The  doctrine  of  the  British  Admiralty  Court, 
that  the  enjoining  by  statute  of  the  tatang  of  a 
pilot,  and  in  case  of  refusal,  requiring  the  pay- 
ment of  pilotage  dues,  amounts  to  a  compulsion 
to  take  a  pilot  and  exempts  the  ship  from  re- 
sponsibility while  navigated  under  bis  charge, 
has  never  been  followea  in  this  country. 

The  doctrine  is  held  in  The  Maria,  1  W.  Rob., 
102. 

It  seems  never  to  have  found  favor  with  Sir 
William  Scott.     The  Neptune  2d,  1  Dod.,  467. 

And  the  whole  doctrine  seems  to  be  regarded 
with  great  distrust,  notwithstanding  the  policy 
has  been  adopted  in  the  statutes. 

The  courts  insisted  that  the  pilot  must  be 
shown  affirmatively  to  have  been  wholly  to 
blame,  and  that  the  onu*  of  this  proof  rested 
upon  the  party  setting  up  the  exemption. 

The  General  de  Oaen,  Swab.,  10;  The  Mobile, 
Swab.,  69,  128;  The  Diana,  1  W.  Rob.,  186; 
17ie  Protector,  1  W.  Rob.,  45;  7%e  Mauaehu- 
settt,  1  W.  Rob.,  878;  The  Ohrittiana,  7  Moore 
(P.  CX  160;  The  &A«iott«,  14 Moore  (P.  C),  241. 

Ana  flnallv,  in  a  very  recent  case,  and  upon 
a  full  examination,  this  doctrine  of  exemption 
by  reason  of  the  compulsory  employment  of  a 
pilot  has  been  pronounced  by  Sir  Robert  Philli- 
more,  a  contravention  of  natural  justice  and  of 
sound  policy. 

The  HaOey,  L.  R.,  2  Adm.  &  Eccl.,  3.  Bee 
also.  The  Minna,  Ibid.,  97;  The  Lion,  Ibid.,  102. 

The  American  cases  are  of  unifoim  tenor, 
and  the  whole  subject  has  been  recently  re- 
viewed, and  the  doctrine  of  continued  liberality, 
notwithstanding  the  pilot  regulations  of  the 
statutes,  firmly  established  by  Mr.  JuitieeQiier, 
in  an  important  case  in  the  Pennylvania  District. 

Btiteyy.  Donaldton,  4  Dall.,  206;  WiUiamion 
V.  Price,  4  Mart.  (N.  8.),  399;  Yates  v.  Broan,  8 
Pick.,  iS-fDeniton  v.  /Seymour,  8  Wend.,  1; 
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Smith T.  Oondry,  1  How.,  S8;  The LoUy,  Olcott. 
829;  The  Crede,  2  Wall.,  Jr.,  486;  opinion  of 
Mr.  J««t»(s«Orier.  pp..  611-520. 

Mr.  JutUee  Swayae  delivered  the  opinion 
of  the  court : 

This  is  a  case  arisine  out  of  a  coUiBion  be- 
tween the  steamBhip  Ciiina,  a  British  veesel, 
then  leaving  the  Port  of  New  York  for  Liver- 
pool, and  the  brig  Kentucky,  then  on  a  voyage 
from  Cardenas  to  New  York.  The  facts  are 
few  and  undisputed.  The  collision  occurred 
on  the  15th  July,  1863,  a  short  distance  out- 
side of  Sandy  Hook.  The  brig  was  sunk.  The 
steamship  was  wholly  in  fault.  It  was  not 
alleged,  in  the  argument  here  for  the  appel- 
lants, that  there  was  either  fault  or  error  on  the 
part  of  the  brig.  The  case  turns  upon  the  effect 
to  be  given  to  the  Statute  of  New  York  of  the 
8d  of  April,  1857.  At  the  time  of  the  collision 
the  steamship  was  within  the  pilot  waters  of  the 
Fort  of  New  York,  and  was  in  charge  of  a 
pilot,  licensed  under  this  Act,  and  taknn  b^  the 
master  pursuant  to  its  provisions.  The  pilot's 
orders  were  obeyed,  and  the  catastrophe  was 
entirely  the  result  of  his  gross  and  culpable  mis- 
management. No  question  was  made  in  the 
argument  at>on  the  subject;  the  evidence  is  too 
clear  to  admit  of  any.  These  are  all  the  facts 
materia]  to  be  considered. 

The  questions  with  which  we  have  to  deal 
are  questions  of  law.  No  others  arise  in  t^e 
case. 

It  is  insisted  by  the  appellants  that  the  statute 
referred  to  compelled  tne  master  of  the  steam- 
ship to  take  the  pilot,  and  that  they  are,  there- 
fore, not  liable  for  tjie  results  of  his  miscon- 
duct. 

British  adjudications  are  relied  upon  in  sup- 
port of  both  these  propositions.  In  order  to 
appreciate  these  authorities,  the  British  Pilot 
Acts  must  be  understood.  They  are  the  62 
George  III.,  ch.  SO;  the 8  George  IV.,  ch.  125; 
the  Shipping  Act  of  the  17  and  18  Victoria,  ch. 
104;  the  Liverpool  Pilot  Act  of  87  George  III., 
ch.  788;  and  the  Newcastle  Pilot  Act  of  the  41 
Gteorge  III.,  ch.  86.  The  first  three  mentioned 
contun  equivalent  provisions.  The  same  re- 
mark applies  to  the  latter  two.  The  former 
all  contain  a  clause  to  the  effect  that  the 
"  owner  or  master  of  any  ship  shall  not  be  an- 
swerable for  any  loss  or  damage  occasioned  by 
the  neglect,  default,  incompetency  or  incapac- 
ity of  any  licensed  pilot."  The  latter  contain 
a  system  of  local  pilot  regulations,  but  have  no 
such  provision.  They  require  that  a  pilot 
shall  be  taken,  and  if  not  taken,  the  pilotage 
shall,  nevertheless,  be  paid.  In  these  respecte, 
and  in  most  others,  they  are  substantially  the 
same  with  the  Statute  of  New  York. 

1.  Was  the  steamship  compelled  to  take  the 
pilot? 

In  the  case  of  The  Maria.  1  W.  Bob.,  05,  in 
which  the  Liverpool  Pilot  Act  was  largely  con- 
sidered. Dr.  Lushington  said :  "It  never  was 
decided  that  a  clause  requiring  a  pilot  to  be 
taken  on  board,  or  if  not  taken,  the  pilotage  to 
be  paid,  was  not  compulsory.  •  •  •  •  • 
Now,  the  Liverpool  Pilot  Act  provides  for  three 
cases:  1.  The  case  of  vessels  homeward 
bound;  2.  Of  vessels  outward  bound;  and 
Isjstly,  of  vessels  lying  at  anchorage;  and  with 
reference  to  homeward  bound  vessels,  it  is  pro- 
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vided  in  the  24th  section  of  the  Act,  that  if  the 
master  refuses  to  take  a  pilot  on  board,  he  is 
liable  to  the  pavment  of  pilotage.  There  is, 
therefore,  this  distinction  in  the  two  cases:  that 
in  the  case  of  a  vessel  at  anchor,  the  taking  of 
the  pilot  on  board  is  perfectly  optional  with  the 
master,  but  in  the  case  of  a  homeward  bound 
vessel,  it  is  enjoined  upon  him  by  the  pro- 
visions of  the  Act,  and  if  he  refuses  so  to  do, 
he  is  rendered  liable  to  the  payment  of  the  pilot- 
age dues.  This,  in  my  opinion.amounts  to  com- 
pulsion to  take  such  pilot  on  board,  and  it  was 
so  held  by  the  learned  judges  by  whom  the  case 
of  Sidebotham  v.  Garuther*  was  decided.  What 
says  Mr.  Jtutiee  Le  Blanc?  'It^;>pear8  that 
the  master  was  compellable  to  take  tne  pilot  on 
board,  and  it  was  m  consequence  of  his  mis- 
conduct that  the  vessel  was  placed  in  such  a 
situation,  that  when  the  water  left  her,  she  fell 
upon  her  side,  and  thus  the  damage  happened.' 
Without  going  further  into  the  case,  it  is  suffi- 
cient to  observe,  that  Lord  EUenborough  and 
Mr.  Juttiee  Bailey  were  of  the  same  opinion, 
that  the  master  was  compellable  to  take  the  pilot 
on  board." 

1  W.  Rob.,  M. 

Other  authorities  to  the  same  effect  might  be 
referred  to,  but  it  is  deemed  unnecessary.  The 
one  we  have  cited  is  sufficient. 

Suppose  the  New  York  Statute,  in  the  event 
of  a  refusal  to  take  a  pilot  on  board,  instead  of 
full  pilotage  had  given  the  vessel  or  cargo  to 
the  pilot.  Whether  the  amount  to  be  paid 
were  large  or  small,  it  would  operate  in  the 
same  way,  and  involve  the  same  principle.  The 
difference  would  be  not  in  the  fact,  but  in  the 
degree  of  compulsion.  If  it  be  saidthe  master 
had  the  option  to  pay  the  pilotage,  and  proceed 
without  the  pilot,  the  answer  is,  that  he  would 
have  had  the  same  option  if  the  consequence 
had  been  fine  and  imprisonment,  or  the  visiting 
upon  him  of  any  other  penal  sanction.  In  each 
case  there  would  be  compulsion,  measured  in 
its  force  by  the  means  prescribed  to  make  it 
effectual.  A  duty  is  enjoined  and  an  obligation 
is  imposed.  The  alternatives  presented  are  to 
receive  the  pilot  or  to  refuse  and  take  the  con- 
sequences. 

In  this  connection  it  is  proper  to  consider  the 
particular  provisions  of  the  New  York  Statute. 
It  enacts  that  the  master  "  shall  take  a  licensed 
pilot;"  that  in  case  of  refusal,  pilotage  shall  be 
paid,  and  that  it  shall  be  paid  to  the  first  pilot 
offering  his  services.  Any  person  not  holding 
a  license  under  this  Act,  or  the  law  of  New 
Jersey,  who  shall  pilot  or  offer  to  pilot  any 
vessel  to  or  from  the  Port  of  New  York,  by  w«y 
of  Sandy  Hook,  except  such  as  are  exempt  by 
virtue  of  this  Act;  or  any  master  on  bowl  a 
steam  tug  who  shall  tow  such  vessel  without  a 
licensed  pilot  on  board,  shall  be  punished  by  a 
fine  not  exceeding  $100,  or  imprisonment  not 
exceeding  sixty  days ;  and  all  persons  employing 
a  person  not  licensed  under  this  Act,  or  the 
laws  of  New  Jersey,  are  subjected  to  a  penalty 
of  1100. 

It  was  contended  by  the  counsel  for  the  ap- 
pellee, that  if  the  master  bad  chosen  to  proceed 
without  a  pilot,  he  would  have  been  liable  only 
to  the  payment  of  pilotage ;  and  that  none  of 
the  other  penal  provisions  of  the  statute,  ac- 
cordingto  its  true  meanin{[,  apply  in  such  a 
case.     We  have  not  found  it  necessary  to  ex- 
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amine  this  subject  Giving  to  the  statute  either 
constmction,  it  seems  to  us  clear,  in  the  light  of 
both  reason  and  authority,  that  the  pilot  was 
taken  by  the  steamship  upon  compulsion. 

8.  This  brings  us  to  the  examination  of  the 
MOODd  propodUon.  Does  Uie  fact  that  the  law 
compelled  the  master  to  take  the  pilot,  exoner- 
ate the  Teosel  from  liability? 

The  immnnity  of  the  wrong-doing  vessel 
when  the  pilot  is  in  charge,  and  alone  m  fault, 
is  now  well  settled  in  English  lurisprudence, 
both  in  the  Admiralty  Court  and  in  the  courts 
of  common  law.  The  rule  must  necessarily  be 
the  same  in  both.  In  such  cases  the  liability 
of  the  ship  and  of  the  owner  are  convertible 
terms.  The  ship  is  not  liable  if  the  owners  are 
not;  and  no  responsibility  can  attach  to  the 
owners,  if  the  ship  is  not  liable  to  be  proceeded 
Against.     TTte  Druid,  1  W.  Rob.,  899. 

Some  of  the  leading  English  cases  will  be 
adverted  to,  according  to  the  order  of  time  in 
which  they  were  determined. 

The  case  of  Th«  Neptunt,  1  Dod.,  467,  was 
decided  two  years  after  the  passage  of  the 
Statute  of  52  George  m.  In  that  case  Sir WUl- 
iam  Scott  said:  "  If  the  mere  fact  of  having 
a  pilot  on  board  and  acting  in  obedience  to  his 
directions,  would  discharge  the  owner  from 
responsibility,  I  am  of  opinion  that  they  would 
stand  excused  in  the  present  case.  I  think  it 
is  sufficiently  established  in  proof,  that  the 
master  acted  throughout  in  conformity  to  the 
directions  of  the  pfloL  But  this  I  conceive  is 
not  the  true  rule  of  law.  The  parties  who  suf- 
fer are  entitled  to  have  their  remedy  agtunst 
the  vessel  that  occasioned  the  damage,  and  are 
not  under  the  necessity  of  looking  to  the  pilot, 
from  whom  redress  is  not  always  to  be  had, 
for  compensation.  The  owners  are  responsible 
to  the  injured  party  for  the  acts  of  the  pilot, 
and  they  must  be  left  to  recover  the  amount, 
as  well  as  they  can,  against  him.  It  cannot  be 
maintained  that  the  circumstance  of  having  a 
pilot  on  board,  and  acting  in  conformity  to  nis 
directions,  can  operate  as  a  discharge  of  the 
responsibility  of  the  owners."  The  statute  is 
not  adverted  to  in  the  case. 

In  Tht  Atty-Gen.  v.  Case,  8  Price,  808,  it  was 
held  by  the  Court  of  Exchequer  that  the  case 
was  to  be  determined  under  the  Liverpool  Pilot 
Act,  and  that  the  statute  containing  the  clause 
of  exemption  did  not  apply;  that  the  vessel  be- 
ing at  anchor,  it  was  optional  with  the  master 
to  take  a  pilot  or  not,  and  that  the  vessel  was, 
therefore,  liable.  It  was  strongly  intimated 
that  if  she  had  lieen  under  way,  and  the  pilot 
iiad  been  taken  under  the  Liverpool  Act,  there 
would  have  l)een  no  such  compulsion  as,  upon 
general  principles,  would  have  exonerated  the 
▼easel  from  responsibility. 

In  Carruthen  v.  SyOaotham,  4  H.  &  S.,  88, 
the  Court  of  King's  Bench  held  that  the  pilot 
was  oompnlsorily  taken.and  that.independentl  v 
of  the  statute  giving  the  exemption,  the  vessel, 
upon  general  principles  of  municipal  law,  was 
not  liable.  Atty-Oen.  v.  Com  was  referred  to 
in  the  argument.  The  ruling  of  the  court  was 
in  direct  antagonism  to  the  intimations  in  that 


The  Oirolamo,  8  Hagg.,  169,  was  decided  by 
Sir  John  Nichol.  Ue  held,  among  other 
things,  that  the  provision  in  the  6  George  IV., 
that  "  the  Act  should  not  aflect  or  impair  the 
See  7  Wall. 


lurisdiction  of  the  High  Court  of  Admiralty," 
limited  the  operation  of  the  clause  of  exemp- 
tion to  proceedings  in  pertonam  in  the  common 
law  courts,  and  left  the  admiralty  jurisdiction 
to  be  exercised  in  all  respects  as  if  the  exemp- 
tion in  the  statute  had  not  been  enacted.  The 
judgment  is  a  very  elaborate  one.  The  vessel 
was  held  liable,  although  in  charge  of  a  li- 
censed pilot  at  the  time  of  the  collision. 

This  case  was  followed  by  The  Baron  Sol- 
berg,  8  Hagg.,  244,  The  Gladiator,  8  Hagg., 
840,  and  2%«  Solidei,  8  Hagg.,  867— decidedby 
the  same  judge  in  the  same  wa^. 

So  the  English  law  stood  until  the  decision 
by  Dr.  Lushington  in  the  case  of  T/ie  Protector, 
1  W.  Rob.,  45.  In  that  case  the  subject  was 
examined  with  great  care  and  fullness  of  re- 
search. The  learned  judge  expressed  the  opin- 
ion that  Sir  William  »M)tt  had  decided  the  case 
of  The  Neptune  in  entire  ignorance  of  the 
Statute  of  53  George  III.,  ch.  39,  and  that  the 
case,  therefore,  was  not  authority.  He  over- 
ruled the  judgment  of  Sir  John  Nichol  as  to 
the  effect  of  the  jurisdiction  clause  of  the  stat- 
ute, and  held  the  true  rule  to  be,  that  the  stat- 
ute took  away  the  responsibility  of  the  vessel 
whenever  the  accident  was  imputable  to  the 
fault  of  the  pilot  alone.  The  court  found  the 
fact  so  to  be,  and  upon  that  ground  dismissed 
the  owner  of  The  Protector  from  the  suit. 

In  The  Maria,  1  W.  Rob.,  95,  the  subject 
was  again  ably  examined  by  the  same  admi- 
ralty Judge.  It  was  held  that  under  the  New- 
castle Pilot  Act  the  taking  of  a  pilot  by  a  for- 
eign ship  was  compulsory,  and  that  if  damage 
occurrea  to  another  vessel  by  his  default,  the 
vessel  which  had  taken  him  was  not  liable, 
both  upon  general  principles  and  by  virtue  of 
the  Act  of  5  George  IV.,  ch.  55.  The  rule 
laid  down  by  the  Court  of  King's  Bench  in 
Garruthere  v.  Sydebotham,  4  M.  &  S.,  78,  was 
recognized  and  affirmed. 

These  judgments  have  stood  unquestioned 
down  to  the  present  time.  There  have  been 
numerous  adjudications  settling  the  construc- 
tion of  the  statutory  provision  that  the  vessel 
^all  be  exonerated  where  the  pilot  is  in  fault. 

The  following  propositions  may  be  deduced 
from  them: 

The  statute  giving  the  immunity  where  a  li- 
censed pilot  is  employed,  abridges  the  natural 
right  of  the  injured  party  to  compensation,  and 
is,  therefore,  to  be  construed  strictly. 

The  exemption  applies  only  where  the  pilot 
is  actually  in  charge  of  the  vessel,  and  solely 
in  fault. 

If  there  be  anything  which  concurred  with 
the  fault  of  the  pilot,  in  producing  the  acci- 
dent, the  exemption  does  not  apply,  and  the 
vessel,  master  and  owners  are  liable. 

The  colliding  vessel  Is  in  all  cases  prima  fatie 
responsible. 

The  burden  of  proof  rests  upon  the  pari^ 
claiming  the  benefit  of  the  exemption.  He 
must  show  affirmatively  that  the  pilot  was  in 
fault,  and  that  there  was  no  fault  on  the  part 
of  the  officers  or  crew,  "which  might  have 
been  in  any  degree  conducive  to  the  damage." 
The  Gen.  De  Caen.  1  Swab.,  10;  The  Diana,  1 
W.  Rob.,  135;  T/ie  Protector,  1  W.  Rob.,  60; 
7 he  Chrisiiana,  7  Moore,  P.  C,  171;  The 
MinTia,  Law  Rep.  lAd.  &  Ecc),  pt.  8,  Nov., 
1868,  p.  97;  The  lona.  Law  Rep.,  1  P.  C,  482. 
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The  last  in  the  seiiee  of  these  authorities  to 
be  considered,  is  The  Halley,  Law  Rep.,  186S, 
pt.  3  (Ad.  &  Ecc.),  p.  8.  The  owners  of  a  for- 
eign uiip  sued  the  owners  of  an  English  ship 
in  the  British  Court  of  Admiralty,  claiming 
damages  for  a  collision  in  Belgian  waters.  The 
defendanU  pleaded  that  by  the  Belgian  law  pi- 
lotage was  compulsory.  The  plaintiffs  replied, 
that  by  the  same  law  the  wrongdoing  vessel 
was  liable  for  the  damages.  The  case  turned 
upon  the  sufficiency  of  the  latter  proposition  as 
an  answer  to  the  former. 

Sir  Robert  Phillimore,  following  the  case  of 
BnUth  V.  Gondry,  decided  by  this  court  (1  How. , 
28),  and  other  authorities  to  which  he  referred, 
held  that  the  rights  of  the  parties  were  gov- 
erned by  the  law  of  the  place  of  the  tort.  In 
the  cottfse  of  his  learned  and  elaborate  opinion, 
he  said: 

"The  English  Legislature  has  thought  it  ex- 
pedient that  only  certain  persons,  under  certain 
restrictions,  shall  be  allowed  to  act  as  pilots  in 
British  waters;  and  that  it  shall  be  compulsory 
upon  all  masters  of  ships  to  place  the  navigation 
of  their  vessel  under  the  control  of  one  of  these 
licensed  pilots.  And  the  common  law  of  En- 
gland has  ruled,  that  in  such  cases,  the  natural 
responsibility  of  the  owner  of  the  vessel,  for  in- 
juries done  to  the  proper^  or  persons  of  others, 
by  the  unskillful  navigation  of  that  vessel,  shall 
cease,  and  be  transferred  to  the  pilot.  This  law 
holds,  that  the  responsibility  of  the  owner,  for 
the  acts  of  his  servant,  is  founded  upon  the  pre- 
Biunption  that  the  owner  chooses  his  servant, 
and  gives  him  orders,  which  he  is  bound  to  obey ; 
and  that  the  acts  of  the  servant,  so  far  as  the 
interests  of  third  parties  are  concerned,  must  al- 
ways be  considered  the  acts  of  the  owner.  But 
no  such  presumptions,  it  is  said,  can  exist  in 
the  case  of  compulsory  pilotage,  in  which  the 
State  forces  its  own  servant  upon  the  owner,and, 
indeed,  in  some  respects  reverses  the  usual  order 
of  things  on  board  ship,  by  rendering  it  incum- 
bent on  the  master  to  obey  the  order  of  the  pilot. 
But  the  considerations  of 'domestic  {x>licy,  which 
have  crvaXeA  Uiis  peculiar  law,  are  not  founded 
on  principles  of  universal  law  or  natural  justice. 
They  are  considerations  of  British  policy,  which 


apply  to  British  waters  and  territory;  but  not 
Flusnine  waters,  in  which 


this  collision  took 
place.  •  •  •  Lord  Stowell's  mind,  furnished 
as  it  was  with  the  p'-inciples  of  jurisprudence, 
rejected  the  argur.:  jnt  for  the  immunity  of  the 
wrong-doing  ves  .1.  •  •  *  I  will  frankly  say, 
that  it  appears  .o  me  difficult  to  reconcile  the 
claims  of  natuial  justice  to  the  law  which  ex- 
empts the  owner  who  has  a  licensed  pilot  on 
board,  from  all  liabilities  for  the  injuries  done, 
by  the  bad  navigation  of  the  ship,  to  the  prop- 
erty of  an  innocent  owner.  •  •  •  No  one 
acquainted  with  the  working  of  this  law,  which 
exempts  the  wrongdoing  vessel  from  liability  in 
this  court,  can  be  ignorant  that  it  is  fruitful  of 
injustice." 

This  survey  of  the  English  adjudications  war- 
rants several  observations. 

Lord  Stowell,  overlooking  the  statute, refused 
to  recognize  the  principle  of  exemption.  He 
held  the  "true  rule  of  law"  to  be,  that  fault  cre- 
ated liability,  notwithstanding  that  the  pilot 
was  taken  upon  compulsion. 

Sir  John  Kichol  made  a  persistent  effort  to 
get  rid  of  the  statute  by  giving  the  jurisdiction 

li 


clause  a  construction  which  annulled  the  opera- 
tion of  the  exemption  in  the  Admiralty  Court. 

Dr.  Lushington  and  the  Privy  Council  have 
held  that  the  exemption  clause  is  to  be  strictly- 
construed,  'and  have  given  it  a  construction  so- 
narrow  as  greatly  to  nmit  its  operation  and  im- 
pair its  efficacy ;  while  Sir  Robert  Phillimore  pro- 
nounced its  working  in  the  Admiralty  Court . 
"fruitful  of  injustice,"  and  more  than  intimates 
that  it  is  contrary  to  the  fundamental  principles- 
of  natural  right. 

These  results  furnish  lltUe  inducements  to  us  - 
to  establish  the  principle  in  our  jurisprudence. 

The  question  is  not  a  new  one  in  this  country. 
It  arose  as  early  as  the  year  1800,  in  BuMy  v. 
Donaldton,  4  Dall.,  206.    In  that  case  the  court, 
said: 

"The  legislative  regulations  were  notintended 
to  alter  or  obliterate  the  principles  of  law,  by 
which  the  owner  of  a  vessel  was  previously  re- 
sponsible for  the  conduct  of  the  pilot,  but  to  se- 
cure in  favor  of  every  person — strangers  as  well, 
as  residents — trading  to  our  port,  a  class  of  ex- 
perienced, skillful  and  honest  mariners,  to  nav- 
uzate  their  vessels  safely  up  the  bay  and  the- 
River  Delaware.    The  mere  right  of  choice  is,, 
indeed,  one,  but  not  the  only  reason  why  the 
law  in  general  makes  the  master  responsilue  f  or- 
the  acts  of  his  servant — and,in  many  cases  where- 
the  responsibility  is  allowed  to  exist,  the  servant 
may  not  in  fact  be  the  choice  of  the  master." 

WaUam»on  v.  Price,  4  Mart.  N.    S.,  899-,. 
Taiet  V.  Broun,  8  Pick. .  23 ;  and  DenUort  v.  Sejf- 
mow,  9  Wend.,  1,  involved  the  same  principle,, 
and  were  deoded  in  the  same  way. 

In  the  case  of  Th»  Creole,  decided  by  Mr.  Ju»- 
tice  Grier,  on  the  circuit,  in  the  year  1863,  %: 
Wall.,  Jr.,  480,  the  subject  underwent  a  learned 
and  thorough  examination,  both  by  counsel  and 
the  court.  The  result  was  the  same  as  in  Buttff 
V.  DonaldaoH.  It  appears  by  that  case,  that  Mr. 
Jutliee  Wayne  had  ruled  the  point  in  the  same- 
way  in  his  circuit.  No  American  adjudication 
to  the  contrary  has  been  brought  to  our  attention. 

The  question  is  now,  for  me  first  time,  pre- 
sented in  this  court. 

The  New  York  Statute  creates  a  system  of  pi- 
lotage regulations.  It  does  not  attempt,in  terms, 
to  give  immunity  to  a  wrongdoing  vessel.  Such, 
a  provision  in  a  state  law  would  present  an  im- 
portant question,  which,  in  this  case,  it  is  not . 
necessary  to  consider. 

The  argument  for  the  appellants  proceeds  up- 
on the  general  legal  principle  that  one  shall  not 
be  liable  for  th^  tort  of  another  imposed  upon 
him  by  the  law,  and  who  is,  therefore,  not  his  ■ 
servant  or  agent.  16  East,  189:  4  M.  &  S.,  77;. 
6  B.  &  C,  657;  MOUgan  v.  Wedge,  12  Adol.  & 
Ell,  lS7;BeedieY.  Railway  Company,  4  Exch., 
244. 

The  reasoning  by  which  the  application  of 
this  principle  to  the  case  before  us  is  attempted 
to  be  maintained,  is  specious  rather  than  solid. 
It  is  necessary  that  both  outward  and  inward 
bound  vessels,  of  the  classes  designated  in  the 
statute,should  have  pilots  possessing  full  knowl- 
edge of  the  pilot  grounds  over  which  they  are 
to  be  conducted.  The  statute  seeks  to  supply 
this  want,  and  to  prevent,  as  far  as  possible,  the 
evils  likely  to  follow  from  ignorance  or  mistake 
as  to  the  qualiflcations  of  those  to  be  employed 
by  providing  a  body  of  trained  and  skillful  sea- 
men, at  all  times  ready  for  the  service,  holding 
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oat  to  them  sufficient  induoements  to  prepare 
themMlves  for  the  ducharge  of  their  duties.and 
to  punne  a  business  attended  with  so  much  of 
peril  and  hardship.  The  services  of  the  pilot 
are  as  much  for  the  benefit  of  the  vessel  and 
cargo  as  those  of  the  captain  and  crew.  His 
compensation  comes  from  the  same  source  as 
theirs.  Like  them  he  serves  the  owner  and  is 
paid  by  the  owner.  If  there  be  any  default  on 
his  part,  the  owner  has  the  same  remedies  against 
him  as  against  other  delinquents  on  lx>ard.  The 
difference  between  his  relations  and  those  of  the 
master  is  one  rather  of  form  than  substance.  It 
is  the  duty  of  the  master  to  interfere  in  cases  of 
tlie  pilot's  intoxication  or  manifest  incapacity, 
in  cases  of  danger  wliich  he  does  not  foresee, 
and  in  all  cases  of  great  necessity.  TKe  Argo, 
1  Swab.,  404;  TheVhriOiana.  7  Moore,  P.  C., 
178.  The  master  has  the  same  power  to  displace 
the  pilot  that  he  has  to  remove  any  subordinate 
officer  of  the  vessel.  He  may  exercise  it  or  not, 
according  to  his  discretion. 

Tlie  maritime  law  as  to  the  position  and 
powers  of  the  master,  and  the  responsibility  of 
the  vessel,  is  not  derived  from  the  civil  law  of 
maater  and  servant,  nor  from  the  common  law. 
It  had  its  source  in  the  commercial  usages  and 
}aiisprudence  of  the  middle  ages.  Originally, 
the  primaiy  liability  was  upon  the  vessel,  and 
that  of  the  owner  was  not  personal,  but  merely 
incidental  to  his  ownership,  from  which  he 
-was  discharged  either  by  the  loss  of  the  vessel 
or  by  abandon  inj;  it  to  the  creditors.  But 
while  the  law  limited  the  creditor  to  this  part 
of  the  owner's  property,  it  gave  him  a  lien  or 
privil^e  against  it  inpreference  to  other  credit- 
on.  The  Phoebe,  1  Ware,  278;  TU  OreoU,  2 
WaU.,  Jr.,  619. 

The  m^m  of  the  civil  law — wo  utere  tuo  ut 
uUenum  rum  ladaa — may,  however,  be  fitly  ap- 
plied in  such  cases  as  the  one  Iief  ore  us.  The 
remedy  of  the  damaged  vessel,  if  confined  to 
the  culpable,  pilot,  would  frequently  be  a  mere 
delusion.  He  would  often  be  unable  to  respond 
by  pavment — especially  if  the  amount  recovered 
were  large.  Thus,  where  the  injury  was  the 
greatest,  there  would  be  the  greatest  danger  of 
«  failure  of  justice.  According  to  the  admi- 
ralty law,  the  collision  impresses  upon  the 
wrong-doing  vessel  a  maritime  lien.  This  the 
▼esseTcarrieB  with  it  into  whosesoever  hands  it 
may  come.  It  is  inchoate  at  the  moment  of 
the  wrong,  and  must  be  perfected  by  subse- 
quent proceedings.  Unlike  a  common  law 
lieo,  possession  is  not  necessary  to  its  validity. 
It  is  rather  in  the  nature  of  the  hypothecation 
of  the  civil  law.  It  is  not  indeUble,  but  may 
l>e  lost  by  laches  or  other  circumstances.  The 
Bold  Bueeleugh,  7  Moore,  P.  C,  284;  Edviardt 
▼.  The  Stockton,  Crabbe,  680;  The  Ameriean, 
IS  Law  Bep..  264;  The  Hon,  Law  Rep.,  Kov. 
1808  (Adm.  &  Ekxl.),  102. 

The  proposition  of  the  appellants  would  blot 
cmt  this  important  feature  of  the  Maritime 
Code,  and  greatly  impair  the  efficacy  of  the 
system.  The  appellees  are  seeking  the  fruit 
of  their  lien. 

All  port  regulations  are  compulsory.  The 
provisions  of  the  Statute  of  New  York  are  a 
part  of  the  series  within  tliat  category.  A 
damaging  vessel  is  no  more  excused  because 
she  was  compelled  to  obey  one  than  another. 
Tlie  only  question  in  all  such  cases  is,  was  she 
8ee7WAU. 


in  fault?  The  appellants  were  bound  to  know 
the  law.  They  cannot  plead  ignorance.  The 
law  of  the  place  makes  them  liable.  This  ship 
was  brought  voluntarily  within  the  sphere  of 
its  operation,  and  they  cannot  complain  be- 
cause it  throws  the  loss  upon  them  rather  than 
upon  the  owners  of  the  innocent  vessel.  We 
think  the  rule  which  works  this  result  is  a  wise 
and  salutary  one,  and  we  feel  no  disposition  to 
disturb  it. 

The  steamship  is  a  foreign  vessel.  We  have, 
therefore,  considered  the  learned  and  able  ar- 
gument of  the  counsel  for  the  appellants  with 
more  care  than  we  should  otherwise  have 
deemed  necessary.  Maritime  jurisprudence  is 
a  part  of  the  law  of  nations.  We  have  been 
impressed  with  the  importance  of  its  right  ad- 
ministration in  this  case. 

The  decree  of  the  Oirouit  Court  i»  affirmed. 

Mr.  JiuHee  fSiittarA,  dissenting: 
I  concur  in  the  proposition  that  the  Pilot 
Laws  of  Kew  York  afford  no  defense  to  the  ap- 
]}ellant8  in  this  case,  and  that  the  decree  of  the 
circuit  court,  determining  that  the  colliding 
steamship  was  liable,  notmthstanding  she  had 
a  licensed  pilot  on  board,  ought  to  be  affirmed. 
Many  English  cases  decide  otherwise,  but  I  am 
not  satisfied  with  the  reasons  given  in  their  sup- 
port, and  have  no  hesitation  in  concurring 
in  the  conclusion  to  which  the  majority  of  the 
court  has  come;  but  I  do  not  concur  in  the 
proposition  that  the  state  laws  which  require 
inward  or  outward  bound  vessels  to  pay  pilot 
fees  or  half  pilot  fees,  whether  they  employ  a 
pilot  or  not,  would  afford  any  such  defense  in 
a  case  of  collision,  even  if  it  be  admitted  that 
a  law  imposing  penalties,  in  case  of  a  refusal  to 
employ  a  liceiued  pilot,  would  have  that  effect. 
Whether  the  party  charged  is  liable  or  not, 
aside  from  the  ments,  depends  in  all  cases  upon 
his  relation  to  the  wrong  doer.  If  the  wrongful 
act  was  done  by  himself,  or  was  occasioned  bj 
his  negligence,  of  course  he  is  liable,  and  he  is 
equally  so  if  the  act  constituting  the  fault  waa 
done  by  one  towards  whom  he  bore  the  rela- 
tion of  principal ;  but  the  liability  ceases  where 
the  relation  of  principal  entirely  ceases  to  exist, 
88  in  case  of  inevitable  accident.  Unless  the 
relation  of  principal  entirely  ceases  to  exist,  the 
party  owning  the  vessel  remains  liable  in  a 
suit  in  perionam. 

When  the  vessel  is  chartered,  the  liability  of 
the  owner,  in  respect  to  a  collision  happening 
in  consequence  of  the  faulty  navigation  of  the 
ship,  depends  upon  the  inquiry  whether  or  not 
the  master  and  crew  can  be  considered  to  be  hla 
servants.  Settled  rule  is  that  where  the  ship- 
owner provides  the  vessel  only,  and  the  master 
and  crew  are  selected  by  the  charterer,  the  lat- 
ter and  not  the  ship-owner  is  responsible  for 
their  acts.  But  if  the  ship-owner  provides  not 
merely  the  vessel,  but  also  selects  the  master 
and  crew,  he  is  still  liable,  in  case  of  collision, 
to  the  owners  of  the  injured  vessel,  because  the 
vessel,  in  the  sense  of  the  maritime  law,  is  under 
his  control,  though  the  wages  of  the  master  and 
crew  may  be  paid  by  the  charterer.  Such 
liability  in  the  former  case  is  stiifted  from  the 
real  owner  to  the  owner  for  the  voyage;  but 
the  ship  is  as  much  liable  in  the  one  case  as  in 
the  other  to  a  suit  tn  rem  for  the  injury  com- 
mitted, because  she  sailed  on  the  voyage  aa 
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the  property  of  the  real  owner  and  by  his  con- 
sent. 

Port  regulations  are  supposed  to  be  known 
to  the  ship-owner  before  he  sends  his  vessel  on 
the  voyage,  and  the  rule  of  the  maritime  law 
is,  that  in  sending  her  to  any  particular  port  he 
elects  to  submit  to  the  lawful  regulations  estab- 
lished at  that  port,  and  that  his  vessel  shall  be 
responsible  in  case  she  unlawfully  collides  with 
another  vessel  eneaged  io  lawful  navigation. 
Contrary  to  the  nue  adopted  in  the  English  ad- 
miralty, the  American  courts  have  so  held  with- 
out an  exception  which  has  fallen  under  my  ob- 
servation. Tht  Carotu*.  2  Curt.,  69;  The  Sal- 
lock,  1  Sprague,  S39;  Biatg  v.  Donatdwri,  4 
Dall.,  806;  Yatei  v.  Biwen,  8 Pick.,  23:  WiU- 
iamion  v.  Price,  4  Mart.  (N.  8.),  899;  Denimn 
V.  Seymour,  9  Wend.,  1;  Smith  v.  Condrey,  1 
How.,  28;  The  LoUy,  Olcott,  829;  The  Oredle, 
%  Wall.,  Jr.,  511:  The  Beseue,  2  Sprague,  16. 

All  of  these  cases  decide  that  the  state  stat- 
utes requiring  the  master  to  take  a  licensed 
pilot  ana  makmg  provision  for  the  payment  of 
pilot  fees,  do  not  amount  to  a  compulsioa  to 
take  a  pilot,  and  I  am  satisfied  they  are  correct, 
and  that  such  a  statute  cannot  be  set  up  as  ex- 
empting a  ship  from  responsibility  while  navi- 
gated by  a  licensed  pilot. 

Believing  those  decisions  to  be  correct,  I  can- 
not consent  to  pronounce  them  incorrect,  es- 
pecially as  no  such  conclusion  is  necessary  to 
the  right  disposition  of  the  present  case. 
Neither  the  common  law  courts  nor  the  courts 
-of  admiralty,  in  this  country,  have  adopted  the 
rule  established  by  Dr.  Lushington.  On  the 
■contrary,  they  all  have  held  that  the  state  laws 
requiring  the  master  to  pay  pilot  fees,  whether 
he  employed  a  pilot  or  not,  did  not  compel  him 
to  surrender  the  navigation  of  his  ship  to  the  li- 
censed pilot,  or  prevent  him  from  continuing 
Id  the  command  of  his  ship.  Dissenting  as  I 
do  from  the  rule  laid  down  in  the  English 
'Courts.  I  concur  with  the  majority  of  the  court 
in  overruling  those  decisions  as  applied  to  our 
jurisprudence,  but  I  cannot  concur  in  over- 
ruling the  American  decisions  which  assert  the 
opposite  doctrine,  because  I  believe  they  are 
■correct. 

I  am  requested  to  say  that  Mr.  Jtutiee  Field 
concurs  in  this  opinion. 

ated-U  Wall.,  208;  91  tr.8.,  646;  W  U.  8.,'  107; 
1  Ben.,  488;  6  Ben.,  66;  IBro.,  ITS;  U  Am.  Bep., 
■too  (UT  Mass.,  100);  48  Am.  Rep.,  737  (88  N.  C 123). 


THE  ST.  PAUL  AND  PACIFIC  R.  R  CO., 
WILLIAM  B.  LITCHFIELD  and  B.  H. 
FITZ,  Plffi.  in  Err., 
o 
CASPER  H.  SCHURMEIER; 

AND 

ST.  PAUL  AND  PACIFIC  R.  R.  CO.,  Appt.. 

V. 

GEORGE  D.  HUMPHREYS,  LUCIUS  H. 

FERRY  AND  MOSES  M.  BROAD  WELL. 

(See  8.  C,  7  WalL,  278-280). 

.fit'Mr  <M  a  boundary — namgoNe  ttreanu  high- 
teayi — right  to  erect  viharvet — right*  of  muniei- 
paUtie*  in  ttreete — raOroadin.  etreeli. 
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The  river  and  not  the  mecmder  line  mn  by  tbeU. 
8.  surveyors  Is  the  boundary  of  a  lot  on  a  river. 

Conirrees,  in  maklns  a  distinction  between 
streams  naviirable  and  those  not  navlvable,  in- 
tended to  provide  that  the  title  to  lands  Dordenrinir 
on  navigable  streams  should  stop  at  the  stream, 
and  that  all  such  streams  should  be  deemed  to  be 
and  remain  public  highways. 

Riparian  proprietors  on  such  streams  have  the 
rigrbtto  oonstruot  suitable  landings  and  wharves, 
(or  the  oonvenienoe  of  commerce  and  navigation. 

A  municipal  corporation  takes  the  title  to  streets 
in  trust,  impliedly  if  not  expressly,  designated  by 
the  acts  of  the  party  in  making  the  dedication. 

It  cannot,  nor  can  the  State,  appropriate  the 

{•remises  to  any  purpose  which  wouldrender  value- 
ess  the  adjoining  real  estate  of  the  complainant, 
such  as  the  laying  of  a  railroad  track. 

[Nos.  37,  88.1 
Argued  Jan.  IS,  1869.     Decided  Jan.  tS,  1869. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota,  and. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

The  case  is  stated  by  the  court  (the  opinion 
and  argument  refer  especially  to  first  of  the 
above  causes). 

Mettre.  Thomaa  A.  Hendrlclu,  H.  R. 
Bi^loir.  and  Oeorg^e  L.  Becker,  for 
plaintiffs  In  error: 

If  under  his  paten tXie  wis  Robertsacqnired  and 
held  beyond  the  meander  boundary  of  lot  1, 
so  as  to  include  Island  No.  11  (eleven),  and  the 
intervening  space,  then  by  his  dedication  of  a 
part  thereof  to  the  City  of  St.  Paul  in  1849,  for 
a  public  landing,  levee  and  highway,  his  prop- 
erty in  such  part  passed  from  him  and  vested 
in  the  city,  and  he  cannot  restrain  any  public 
use  thereof  which  is  agreeable  to  the  city. 

Stat.  Wis.,  159;  see,  also.  Organic  Act  of  Min- 
nesota Territory,  9  Stat,  at  L.,  407,  sec.  12. 

By  the  dedication,  the  control  passed  from 
the  proprietor  to  the  city,  and  if  Uiere  be  any 
remedy  for  a  disregard  of  the  purpose  of  the 
dedication,  it  must  oe  against  the  city. 

The  improvements  maide  upon  these  grounds 
and  the  use  made  of  them,  are  consistent  with 
the  duties  and  obligations  of  the  city  under  the 
donation  thereof.  It  received  the  donation  for 
a  public  landing,  levee  and  highway:  a  place 
where  the  mingling  trade  and  commerce  of  the 
country  and  the  nver  might  be  convenlentlv 
carried  on.  The  locality  should  be  so  improvea, 
if  possible,  as  to  accomodate  all  the  wants  of 
commerce  at  that  point;  and  if  trains  of  cars 
bringing  passengers  and  freight  from  a  vast 
region  of  country,  as  well  as  drays  and  wagons, 
are  allowed  to  load  and  unload  upon  it,  it  will 
be  a  proper  and  judicial  use  of  the  property, 
and>a  faithful  discharire  of  the  trust. 

People  y.Kerr.  27  N.T.,1S8;  1  Rcdf.  Railw., 
260,  262,  sec.  13;  Phila.  <t  B.  R.  B.  v.  Phila^ 
deMiia.  47  Pa.,  826. 

The  appellant  claimed  the  lawful  right  to 
construct,  maintain  and  use  its  railroad  upon 
the  premises  in  question,  upon  two  grounds: 
first,  that  it  owned  the  land  under  the  Con- 
gressional grant  of  1867,  and  the  territorial  and 
state  transfers  thereof,  and  possessed  the  au- 
thority to  use  the  same  in  the  prosecution  of  its 
enterprise;  and  second,  if  such  claim  were  not 
good,  then  its  structure  was  authorized  by  the 
territorial  and  state  laws,  upon  the  premises 
dedicated  to  the  public  as  a  landing,  street  and 
highway.  Until  the  validity  of  these  claims  of 
lawful  right  had  been  tested  at  law,  and  ad- 
judged against  the  appellant,  the  owner  of  ad- 
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jotniog  priyate  property  could  not  maintain 
proceedings  for  injunction,  even  tliough  lie  sus- 
tained special  loss  and  inconvenience. 

Irmn  ▼.  Dtiaon,  9  How.,  10. 

In  this  cause  the  appeUant  claims  that  at  the 
date  of  the  Congressional  land  grant,  the 
hods  in  front  of  lot  1,  section  5,  including  Isl- 
and 11,  were  undisposed  of  by  the  United 
States  and,  therefore,  have  come  to  and  vested 
in  appellant  under  that  grant.-  If  this  claim  be 
well  made,  then  the  right  to  locate  the  railroads 
thereon  is  not  questionable. 

The  meander  posts  were  upon  the  left  bank 
of  the  river,  and  their  location  is  fixed  by  the 
deacribed  bearing  trees.  The  river  is  not  acal 
in  die  survey;  the  survey  does  not  extend  to 
the  liver,  but  only  to  the  post  and  described 
trees  upon  the  bank.  Lot  1  in  its  boundaries 
does  not  extend  to  the  river,  but  only  so  near 
as  the  point«  where  the  township  and  section 
liDce  intersect  the  left  bank  as  fixed  by  the 

JNMiSL 

Duttlap  V.  8tel»on,  4  Mas.,  849;  Bate*  v.  lU. 
Cent.  R.  B.Co..\  Black,  204  (66  U.  8.  XVU., 
158);  Leuen  v.  Smith,  7  Port.,  420. 

The  bank  of  a  stream  is  defined  to  be  "  the 
continuous  margin  where  vegetation  ceases, 
and  the  shore  is  the  pebbly,  sandy  or  rocky 
qiace  between  that  ana  the  lower  water  mark. 

SSomii.,  VtO.WcUker  v.  *»i«A.  aPa.  8t..48; 
TouTMn  V.  Cowan,  84  Pa.,  196;  ffaUv.  Tan- 
»er.  4  P«.,  244. 

Mr.  liiDrenxo  AIlla>  for  defendant  in  er- 
ror: 

The  patent  to  Roberts  calls  for  lots  number- 
ed (1)  one,  and  two  (2)  of  section  S,  in  town- 
ship 28,  north  of  range  22  west,  in  the  district 
of  lands  subject  to  sale  at  the  Falls  of  St.  Croix, 
'Wiaoonsin,  containing  10^  acres,  according 
to  the  official  plat  of  the  survey  of  said  lands, 
letumed  to  the  Qeneral  Land  Office  by  the  Sur- 
TeVOT-Qeneral. 

This  description  as  to  lot  No.  1,  clearly  calls 
for  a  parcel  of  land  bounded  on  the  north  by 
the  east  and  west  fractional  line,  and  on  the 
west  by  the  north  and  south  fractional  line, 
and  on  the  only  other  remaining  side  by  the 
water-course,  that  is,  the  Mississippi  River;  for 
with  these  boundaries  it  was  duly  surveyed, 
platted  and  mapped ;  and  such  survey,  olat'and 
map  were  duly  approved  and  returned  to  the 
General  Land  Office;  and  according  to  such 
survey>  plat  and  map,  it  was  duly  patented  as 
afweMid. 

The  plaintifb  in  error  claim  that  the  south- 
«riy  boundary  of  this  parcel  of  land  is  not  the 
water-course  or  Mississippi  River,  but  the  mean- 
der line  which  a  surveyor  can  run  along  the 
«OQrae  of  the  river  for  the  purpose  of  deter- 
mining the  quantity  of  land. 

In  the  United  States  Government  surveys, 
the  boundaries  are  the  north  and  south  and  east 
and  west  lines  of  the  sections  and  townships, 
and  in  the  case  of  fractions  also,  the  natural  or 
exterior  object  which  causes  the  fraction,  as  a 
wat«-coiirte,  Indian  territory,  etc.  The  monu- 
ments are  the  section  poets  and  quarter-section 
posts. 

The  meander  lines  are  not  boundaries.  They 
are  not  even  known  to  the  laws  or  Acts  of  Con- 
nesa.  The  term  "  meander"  is  simply  used  to 
desigjnate  certain  lines  run  by  the  surveyors 
along  the  windings  of  water-courses  bounding 
See?  Wau^ 


fractions,  for  the  purpose  of  ascertaining  and  re. 
turning  the  quantity  of  land  in  such  fractions. 

The  Acts  of  Congress  explicitly  define  monu- 
ments, and  provide  where  they  ^all  be  placed. 

They  are  to  be  set  down  at  the  township,  sec- 
tion and  quarter  section  corners. 

And  these  Acts  provide  that  from  these  mon- 
uments all  lines  shall  be  run  north  or  south  or 
east  or  west,  until  other  like  monuments  or 
their  places  shall  be  reached,  or  until  some 
water-course  or  other  exterior  object  Intervenes. 

There  is  no  provision  whatever  for  mean- 
dering a  water-course, or  runningany  line  along 
its  bank  or  the  thread  of  the  stream.  But  the 
quantity  of  land  in  a  fraction  must  be  returned; 
hence  the  surveyor  runs  lines  along  the  bank 
of  a  water-course,  to  determine  the  quantity  of 
land  in  the  fraction. 

Bright.  Dig.,  466,  sec.  41;  493,  sec.  208: 
Lester,  Land  Laws,  709. 

If  the  surveyor  make  an  error  in  his  return 
aa  to  the  quantity  of  the  land,  or  if  the  quan- 
tity is  erroneously  stated  in  the  patent,  this  will 
not  affect  the  grant.  The  grantee  will  take  ac- 
cording to  the  boundaries  of  the  land  described. 

Undiey  v.  Ham*,  2  Black,  654  (67  U.  S., 
XVIL,  265.) 

The  survey,  including  the  maps,  plats,  field 
notes  and  certificates  returned  into  the  Land 
Office,  and  pursuant  to  which  the  grant  is  made 
by  the  patent.  Is  a  matter  of  record,  and  of 
equal  dignity  with  and  a  part  of  the  patent. 

Bee  case  last  above  citeo;  also  2  Bouv.  Die, 
666,  term  "  Survey,"  and  authorities  cited. 

The  government  is  concluded  by  the  survey 
according  to  which  the  grant  is  made.  Any 
subsequent  survey  of  the  land  by  the  govern- 
ment made  after  the  grant,  is  void  and  without 
effect  as  to  the  grantee. 

Lindtey  v.  Sawe*  (tupra);  Batet  v.  Hi.  Cent. 
R.  R.Co.,\  Black,  204.  (66  U.  S.  XVIL,  168). 

So  any  survey  not  made  in  pursuance  of  the 
Acts  of  Congress,  is  void.  Brown  v.  ClemerUs, 
8  How.,  650. 

It  is  clear,  therefore,  that  Roberts'  patent 
"calls"  for  the  Mississippi  River  as  one  of  the 
boundaries  of  his  grant. 

Now,  it  is  happily  beyond  question,  that  a  call 
for  a  river  or  water-course  as  a  boundary  is  a 
call  for  the  thread  of  the  stream  or  center  of  the 
channel.  Ang.,  Water-courses,  ch.  1,  13; 
Middleton  v.  Pritehartl,  8  Scam.,  510;  Bx  parts 
Jenninm,  6  Cow.,  618,  and  jiote  on  p.  586;  Oa- 
vU  V.  Ghamben,  8  Ohio,  498 ;  if««>«>»»  v.  I^or, 
7  Wheat.,  7;  Jonet  v.  Souiard.  24  How.,  68  (65 
U.  S.,  XVIL,  608);  Batet  v.  lU.  Cent.  R.  R. 
Co.  [lupra);  8  Kent,  427,  Lect.,  52,  subd.  2, 
Riparian  Rights;  Sehurmeier  v.  Bt.  Paul  <fi  P. 
R.  R.  Oj.,  10  Minn.,  82. 

It  is  conceived  that  the  decision  of  the  Su- 
preme Court  of  Minnesota  in  the  case  at  bar 
(see  last  case  above  cited)  on  this  question,  set- 
tles the  law  for  that  State,  and  is  also  conclu- 
sive on  this  point  in  this  court. 

This  court  has  determined  and  settled  this 
rule  of  property  in  precisely  the  same  way. 
Joiut  V.  Souiard  {supra). 

The  Supreme  Court  of  Minnesota,  in  its  de- 
cision of  Uiis  case,  call  attention  to  the  fact  that 
even  if  the  other  rule  of  property  were  to  be 
adopted,  and  the  riparian  proprietor  was  only 
to  be  allowed  to  take  to  the  low  water  mark; 
yet,  even  tmder  this  rule  Robert's  patent  would 
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include  the  l*tid  claimed  hj  the  plaintiffs  in 
error.  See  Sehwtneier  v.  8t.  Paid  dk  P.  B.  B. 
Co.,  10  Minn.,  99. 

But  let  U8  aasume,  for  the  purposes  of  this 
case,  that  the  fee  to  the  premises  in  question 
passed  to  the  plaintiffs  in  error  under  the 
Congressional  Land  O-rant,  precisely  as  claimed 
by  them. 

The  land,  clearly,  would  be  held  by  them 
as  it  would  be  by  any  other  grantee  from  the 
United  States,  subject  to  the  easement  of  a 
public  landing. 

Their  occupation,  therefore,  is,  in  no  sense 
nor  aspect,  a  legalized  otMtruction,  imd  hence  it 
is  a  public  nniMDCe. 

The  decision  of  the  Supreme  Court  of  Min- 
nesota, therefore,  upon  the  question  of  bound- 
ary in  this  case,  does  not,  necessarily,  affect  the 
final  judgment  which  they  reached  and  render- 
ed in  the  case. 

And  since  it  appears  that  its  decision  of  this 
question  does  not,  necessarily,  affect  the  final 
conclusions  reached  and  judgments  rendered 
by  that  court,  this  court  will  not  disturb  such 
Judgment. 

It  is  nererthelees  not  in  the  power  of  the 
Legislature  of  Minnesota,  even  if  it  were  so  dis- 
posed, to  authorize  these  obstructions  upon  the 
public  landing  of  a  great  national  highway  of 
commerce  like  the  Mississippi  River.  Const. 
U.  8.,  art.  IV.,  sec.  2;  Ordmance  of  1787,  art. 
ly.,  last  clause;  Act,  Cong.,  May  18,  1796,  sec. 
9;  1  Stat,  at  L.,  468;  Bright.  Dig.,  600,  sec.  282. 

Mr.  Jurtiee  Clifford  delivered  the  opinion 
of  the  court : 

Complainant  alleged  that  he  was  the  owner 
in  fee,  and  in  the  actual  possession  of  the  real 
estate  described  in  the  bill  of  complaint,  to- 
gether with  the  stone  warehouse  thereon  erect- 
ed. As  described,  the  premises  are  situated  in 
the  City  of  St.  Paul,  County  of  Ramsey,  and 
Stateof  Minnesota;  and  the  alletcation  is,  that 
the  lot  extends  to  and  adjoins  the  public  street 
and  levee  which  run  along  the  left  bank  of  the 
Mississippi  River  in  front  of  that  city;  that  the 
said  street  and  levee  constitute  the  public  land- 
ing for  all  steamboats  and  other  vessels  bound 
to  that  port,  and  the  place  where  all  such  ves- 
sels receive  and  discharge  their  freight  and  pas- 
sengers; that  the  street,  levee  and  public  land- 
ing, occupy  the  whole  space  between  this  lot 
ana  the  bank  of  the  river,  in  front  of  the  same, 
and  that  he  is  the  owner  in  fee  of  that  whole 
space,  subject  to  the  public  right  to  use  and  oc- 
cupy the  same  as  such  street,  levee  and  public 
landing. 

Based  upon  these  preliminary  allegations,  the 
charge  is,  that  the  Corporation  respondents 
were  then  engaged,  without  his  license  or  con- 
sent, in  extending  and  constructing  their  rail- 
road over  and  along  the  said  public  street,  levee 
and  landing,  in  front  of  his  premises,  with  the 
design  and  purpose  of  running  their  cars  on 
the  same  for  the  transportation  of  freight  and 
passengers;  and  the  complainant  alleged  that 
the  effect  would  be,  if  the  design  and  purpose 
of  the  respondents  should  be  carried  out,  that 
the  said  public  street,  levee  and  landing,  could 
not  be  occupied  and  used  for  the  purposes  for 
which  they  were  constructed,  and  to  which  they 
were  dedicated,  and  that  his  premises  would  bie 
rendered  useless  and  valueless. 
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Two  defenses  were  set  up  by  the  respondents 
in  their  answer. 

First.  They  denied  that  the  fee  of  the  land 
described  in  the  bill  of  complaint,  as  a  public 
street  and  levee,  or  public  landing,  was  ever 
in  the  complainant,  or  that  he  ever  had  any 
right,  title  or  interest  in  the  land  between  hi* 
premises  and  the  main  channel  of  the  river. 

Second.  They  alleged  that  all  the  land  be- 
tween the  premises  of  the  complainant  and  the 
river  in  front,  were  part  and  parcel  of  the  land 
surveyed  by  the  United  States,  and  granted  by 
the  Act  of  Congress  of  the  8d  of  March,  1867, 
to  the  Territory  of  Minnesota,  and  that  they 
were  the  owners  of  the  same  in  fee,  as  tb» 
grantees  of  the  Territory  and  State,  to  aid  in 
Uie  construction  of  their  railroad. 

Defense  of  the  other  respondents  ia,  tliat  alt 
the  acts  chareed  against  them  were  performed 
by  the  direction  and  under  the  authority  of  the 
respondent  Corporation. 

Prayer  of  the  bill  of  complaint  was,  that  the 
respondent  might  be  restrained  from  extending 
and  constructing  their  railroad  over  and  along 
said  public  street,  levee  or  landing,  and  from 
obstructing  and  impeding  the  free  use  of  the 
same  by  the  public. 

By  consent  of  parties,  it  was  subsequently  or- 
dered by  the  court  that  the  cause  be  referred  to 
a  sole  referee,  to  hear  and  determine  all  the  is- 
sues in  the  pleadings,  and  that  he  should  report 
his  determination  to  the  court.  Sucl^  a  report 
was  subsequently  made  by  the  referee,  and  the 
record  shows  that  the  court,  in  pursuance  of  tlie 
same,  enjoined  the  respondents,  as  prayed  in  the 
bill  of  complaint,  and  ordered,  adiudged  and  de- 
creed that  the  respondents  should  remove  from 
the  street,  levee  and  landing  in  front  of  the 
complainant's  premises,  all  tracks,  trestleworks, 
emiMnkments,  buildings  and  obstructions  of 
every  kind  erected  or  constructed  thereon  by 
them  for  railroad  purposes. 

Appeal  was  taken  by  the  respondents  from 
the  decree,  as  rendered  in  the  District  Court  for 
that  county,  to  the  Supreme  Court  of  the  State, 
where  the  decree  was  in  all  things  afflrmed, 
and  the  respondents  removed  the  cause  into 
this  court,  by  a  writ  of  error,  sued  out  under 
the  26th  section  of  the  Judiciary  Act. 

1.  Express  finding  of  the  referee  was,  that 
the  premises  in  question  were  included  in  that 
part  of  section  five,  township  twenty-eight 
north,  in  range  twenty -two  west  of  the  fourth 
principal  meridian,  which  is  situated  on  the 
north  side  of  the  center  line  of  the  Mississippi 
River.  He  also  found  that  the  survey  of  that 
part  of  section  five  was  made  by  the  deputy - 
surveyor,  October  27, 1847;  that  the  field  notes 
of  the  survey  were  duly  communicated  to  the 
Surveyor-General,  and  that  the  latter  officer,  on 
the  16th  of  March  following,  duly  approved  the 
survey  as  made  by  the  deputy -surveyor.  Same 
report  al^o  shows  that  a  plat  of  that  part  of  sec- 
tion five  was  duly  prepared  and  certified  by  the 
Surveyor-Qeneral,  on  the  same  day,  and  thai 
it  was  dul  V  transmitted  to  the  land  office  of  the 
district  wnere  the  land  was  situated.  By  that 
plat  it  appears  that  the  land,  as  surveyed,  con- 
sisted of  two  separate  parcels  called  lots  one 
and  two,  in  the  report  of  the  referee,  exhibited 
in  the  record.  Lot  one,  the  tract  in  question, 
is  situated  in  the  northwest  corner  of  the  sec- 
tion, and  contains  the  quantity  of  land  described 
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In  the  official  survey  and  plat  Particular 
description  of  lot  two  is  unnecessary,  as  it  is 
not  in  controversy  in  this  case. 

Both  of  those  lots  were  purchased  by  Lewis 
Boberta,  and  on  the  24th  of  March,  1849,  a  pat- 
ent, in  due  form  of  law,  was  issued  to  him,  for 
the  same,  by  the  proper  officers  of  the  United 
Statea.  Possessed  of  a  full  title  to  all  the  land 
described  in  the  patent,  the  purchaser  caused 
lot  one  to  be  surveyed  and  laid  out  into  town 
blocks,  lots,  streets,  etc.,  as  a  part  of  the  Town 
of  St.  Paul,  and  the  finding  of  the  referee  is, 
that  the  plat,  as  recorded,  oescribes  the  land  as 
extending  to  the  main  channel  of  the  river. 
Block  twenty-nine,  as  exhibited  on  that  plat, 
iiKladea  lots  eleven  and  twelve,  described  in 
the  bin  of  complaint,  and  the  report  of  the 
referee  shows  that  they  are  a  part  of  the  trian- 
gnhtr  fraction  of  land  situated  in  the  northwest 
comer  of  section  five,  as  delineated  on  the  offi- 
cial plat. 

Claim  of  the  complainant  is  to  lots  eleven 
and  twelve,  in  block  twenty-nine,  and  the  find- 
ing of  the  referee  is,  that  he  holds  the  same 
through  certain  metne  conveyances,  from  the 
oiirinal  grantee  under  the  patent. 

Gcni^«s8  granted  to  the  Territory  of  Minne- 
sota, by  the  Act  of  the  8d  of  March,  1867,  for 
the  purpose  of  aiding  in  the  construction  of 
certain  railroads,  every  alternate  section,  des- 
ignated by  odd  numbers,  for  six  sections  in 
width,  on  each  side  of  the  respective  railroads 
therein  mentioned,  and  their  branches,  and  the 
Rspondents  claim  title  to  the  premises  de- 
scribed in  the  pleadings  under  that  Act  of 
Ccn^^ieas,  aa  the  grantees  of  the  State.  11 
Stat,  at  L.,  19S;  State  Sess.  Laws(1867),  p.  70; 
Oen.  Laws  (1868),  9;  Bess.  Laws  (1863),  336. 

Title  claimed  by  the  complainant,  being  of 
prior  date  to  that  set  up  by  the  respondents, 
will  be  first  examined,  because,  if  it  be  sus- 
tained as  including  the  premises  in  contro- 
veny,  an  examination  of  the  title  of  the  re- 
sponoenta  will  not  be  necessarv. 

Since  the  Town  of  St.  Paul  was  organized 
under  her  city  charter,  passed  March  4,  1854, 
the  city  government  has  exercised  municipal 
authority  and  control  over  the  entire  parcel  of 
land  lying  between  the  main  channel  of  the 
river  and  block  twenty-nine,  where  the  com- 
plainant's warehouse  ia  situated.  Claiming  en- 
tire control  over  the  premises,  as  a,street,  levee 
or  landing,  the  ci^  authorities  have  estab- 
lished a  grade  for  the  same  and,  long  before 
any  attempt  was  made  by  the  respondents  to 
controvert  the  title  of  the  complainant,  they 
had  made  large  progress  in  the  work  of  reduc- 
ing  the  surface  of  &e  land  to  the  established 
gnde. 

Appellants  contend  that  the  river  is  not  a 
bonndaiy  in  the  official  survey;  that  the  tract, 
as  snnreyed,  did  not  ext6nd  to  the  river,  but 
that  the  survey  stopped  at  the  meander  posts 
sod  the  described  trees  on  the  bank  of  the 
river.  Accordingly,  they  insist  that  lot  one 
did  not  extend  to  the  river,  but  only  to  the 
pointa  where  the  township  and  section  lines  in- 
toaect  the  left  bank  of  the  river,  as  shown  by 
the  meander  posts. 

The  finding  of  the  referee  also  shows  that 
the  meander  line  of  lot  one  was  run,  in  the 
oiBdal  survey,  along  the  left  or  north  bank  of 
a  diaiuiel  which  l£en  existed  between  that 
8ae7  Wai^ 


bank  and  a  certain  parcel  of  land  in  front  of  the 
same,  afterwards  designated  as  Island  Eleven, 
but  which  was  not  mentioned  In  the  field  notes 
of  the  official  survey,  nor  delineated  on  the 
official  plat. 

Conceded  fact  is,  that  those  field  notes  con- 
stituted the  foundation  of  the  official  plat,  and 
that  that  plat  was  the  only  one  in  the  local 
land  office  at  the  time  the  patent  was  issued 
under  which  the  appellee  claims.  When  the 
water  in  the  river  was  at  a  medium  height, 
there  was  a  current  in  the  channel,  between 
what  is  called  the  island  and  the  bank,  where 
the  meander  posts  were  located,  but  when  the 
water  was  low,  there  was  no  current  in  that 
channel  and,  when  the  water  was  very  high 
in  the  river,  the  entire  parcel  of  land,  desig- 
nated as  the  island,  was  completely  inundated. 

No  mention  is  made  of  an^  such  channel  in 
the  official  survey,  under  which  the  patent  was 
issued;  but  the  deputy-surveyor,  under  the  in- 
structions of  the  land  office,  on  the  18th  of 
March,  1866,  made  a  new  survey  of  the  parcel 
of  land  lying  between  that  channel  and  the 
main  channel  of  the  river,  and  the  field  notes 
of  the  same  were  snbsMuently  approved  by 
the  Surveyor-General.  Duplicates  of  that  sur- 
yey  were  communicated  to  the  General  Land 
Office,  and  the  finding  of  the  referee  shows 
that  the  plat  exhibits  the  true  relation  which 
that  tract  bears  to  lot  one  in  that  section.  Prior 
to  that  survey,  however,  the  City  of  St.  Paul 
had  filled  the  channel,  and  reclaimed  the  land 
at  the  west  end  of  the  same,  and  extended  the 
grade  of  the  street  and  levee  or  landing  en- 
tirely across  the  island  to  the  main  channel  of 
the  river.  Besides,  the  uncontradicted  fact  is, 
that  the  landing  for  boats  and  vessels,  touch- 
ing at  that  port,  was  always  on  the  river  side 
of  the  island,  and  the  finding  of  the  referee 
shows  that  the  front  wall  of  the  complainant's 
warehouse  is  not  more  than  four  feet  north  of 
the  southerly  line  of  the  lot  on  which  it  is 
erected. 

Surveyors  were  directed  by  the  Act  of  Con- 
gress of  the  aoth  of  Ma^,  1786,  to  divide  the 
territorv,  ceded  by  individual  States,  into  town- 
ships of  six  miles  square,  by  Unes  running  due 
north  and  south,  and  others  crossing  these  at 
right  angles,  •  ♦  ♦  "  unless  where  the  bound- 
aries of  the  tracts  purchased  from  the  Indians 
rendered  the  same  impracticable."  1  Land 
Laws,  11. 

Congress  preserved  the  same  system  also  in 
the  Act  of  the  17th  of  May,  1796,  in  respect  to 
the  survey  and  sale  of  the  lands  northwest  of 
the  Ohio  River,  but  the  latter  Act  recognizes 
two  other  necessary  exceptions  to  the  general 
rule.  1  Stat,  at  L.,  464.  Public  lands  therein 
described  were  required  to  be  divided  by  north 
and  south  lines  running  according  to  the  true 
meridian,  and  others  crossing  them  by  right 
angles,  so  as  to  form  townships  of  six  mfies 
square,  "  unless  where  the  lino  of  the  late  In- 
dian purchase,  or  of  the  tracts  of  land  hereto- 
fore surveyed  or  patented,  or  the  course  of 
navigable  rivers,  may  render  it  impracticable." 
By  ue  9th  section  of  that  Act,  it  is  provided 
that  all  navigable  rivers  within  the  territory 
mentioned  in  that  Act,  should  be  deemed  to 
be,  and  remain,  public  highways,  and  that,  in 
all  cases  where  the  opposite  banks  of  any 
stream,  not  navigable,  email  belong  to  different 
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peraoDB,  the  stream  and  the  bed  thereof  ehoald 
become  common  to  both.    1  Stat,  at  L.,  468. 

Provision  was  made  by  the  Act  of  February 
11, 1806,  that  townshipe  should  be  "  sabdivided 
into  sections,  by  running  straight  lines  from 
the  mile  comers,  marked  as  therein  required, 
to  the  opposite  corresponding  comers,  and  by 
marking  on  each  of  the  said  lines  intermediate 
comers,  as  nearly  as  possible  equidistant  from 
the  comers  of  the  sections  on  the  same."  Cor- 
nera  thus  marked  in  the  surveys,  are  to  be  re- 
°  garded  as  the  proper  comers  of  sections,  and 
we  provision  is,  that  the  corners  of  half  and 
quarter  sections,  not  actuallv  run  and  marked 
on  the  surveys,  shall  be  placed,  as  nearly  as 
possible,  equidistant  from  the  two  comers 
standing  on  the  same  line.  2  Btat.  at  L.,  818 
Boundary  lines  actually  run  and  marked  on 
the  surveys  returned,  are  made  the  proper 
boundarv  lines  of  the  sections  or  subdivisions 
for  whicn  they  were  intended,  and  the  second 
article  of  the  2d  section  provides,  that  the 
length  of  such  lines,  as  returned,  shall  be  held 
and  sonsidered  as  the  true  length  thereof. 
Lines  intended  as  boundaries,  but  which  were 
not  actually  run  and  marked,  must  be  ascer- 
certained  by  running  straight  lines  from  the 
established  comers  to  the  opposite  correspond- 
ing comers;  but  where  no  such  opposite  cor- 
responding comers  have  been,  or  can  be  fixed, 
the  boundary  lines  are  required  to  be  ascer- 
tained by  running  from  the  established  comers 
due  north  and  south,  or  east  and  west,  as  the 
case  may  be,  to  the  water -course,  Indian  bound- 
ary line,  or  other  external  boundary  of  such 
fractional  township. 

Express  decision  of  the  Supreme  Court  of 
the  State  was,  that  the  river,  in  this  case,  and 
not  the  meander  line,  is  the  west  boundary  of 
the  lot,  and  in  that  conclusion  of  the  state 
court  we  entirely  concur.  Sehurmeur  v.  The 
BaOroad,  10  Minn.,  82. 

Meander  lines  are  run  in  surveying  frac- 
tional portions  of  the  public  lands  bordering 
upon  navigable  rivers,  not  as  boundaries  of  the 
tract,  but  for  the  purpose  of  defining  the  sinu- 
osities of  the  banks  of  the  stream,  and  as  the 
means  of  ascertaining  the  quantity  of  the  land 
in  the  fraction  subject  to  sale,  and  which  is  to 
be  paid  for  by  the  purchaser. 

In  preparing  the  official  plat  from  the  field 
notes,  the  meander  line  is  represented  as  the 
border  line  of  the  stream,  and  shows,  to  a  dem- 
onstration, that  the  water-course,  and  not  the 
meander  line,  as  actually  run  on  the  land,  is 
the  boundary. 

Proprietors,  bordering  on  streams  not  nav- 
igable, unless  restricted  by  the  terms  of 
their  grant,  hold  to  the  center  of  the  stream; 
but  the  better  opinion  is,  that  proprietors  of 
lands  bordering  on  navigable  rivers,  under  ti- 
tles derived  from  the  United  States,  hold  only  to 
the  stream,  as  the  express  provision  is,  that  all 
such  rivers  shall  be  deemed  to  be  and  remain 
public  highways.  Orants  of  land  bounded  on 
rivers  above  tide  water,  says  ChaneeUor  Kent, 
carry  the  exclusive  right  and  title  of  the  grantee 
to  the  center  of  the  stream,  unless  the  terms  of 
the  grant  clearly  denote  the  intention  to  stop  at 
the  edge  or  margin  of  the  river,  and  the  pub- 
lic, in  cases  where  the  river  is  navigable  for 
boats  and  rafts,  have  an  easement  therein,  or 
a  right  of  passage,  subject  to  the,^  piMieum, 
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as  a  public  highway.    8  Kent,  Com.  (Uth  ed.), 
427. 

The  views  of  that  commentator  are,  that  it 
would  require  an  express  exception  in  the 
grant,  or  some  clear  and  unequivocal  declara- 
tion, or  certain  and  immemorial  usage,  to  limit 
the  title  of  the  riparian  owner  to  the  edge  of  the 
river,  because,  as  the  commentator  Insists,  the 
stream,  when  used  in  a  grant  as  a  boundary,  is 
used  as  an  entirety  to  the  center  of  it,  and  he, 
consequently,  holds  that  the  fee  passes  to  that 
extent.  Decided  cases  of  the  hi^est  author- 
ity affirm  that  doctrine,  and  it  must,  doubtless, 
be  deemed  correct  in  most  or  all  jurisdictions 
where  the  rules  of  the  common  law  prevail,  aa 
understood  in  the  parent  country.  Except  in 
one  or  two  States,  those  rules  have  been  adopt- 
ed in  this  country,  as  applied  to  rivers  not  nav- 
igable, when  named  in  a  ^rant  or  deed  as  a 
boundary  to  land.  Substantially  the  same  rules 
are  adopted  by  Congress  as  applied  to  streams 
not  navigable;  but  many  Acts  of  Congress 
have  provided  that  all  navigable  rivers  or 
streams  in  the  territory  of  the  United  States, 
offered  for  sale,  should  be  deemed  to  be,  and  re- 
main public  highways.  1  Stat,  at  L..  491;  2 
Sut.  at  L.,  285,  279,  642,  666,  70S,  747;  8  Stat, 
at  L.,  849. 

Irrespective  of  the  Acts  of  Congress,  it  should 
be  remarked,  that  navigable  waters,  not  affeci- 
ected  by  the  ebb  and  flow  of  the  tide,  such  as 
the  great  lakes  and  the  Mississippi  River,  were 
unknown  to  courts  and  jurists,  when  the  rules 
of  the  common  law  were  ordained;  and  even 
when  the  leamed  commentaries  were  written,  to 
which  reference  is  made,  it  was  still  the  settled 
doctrine  of  this  court,  that  the  admiralty  had 
no  jurisdiction  except  where  the  tide  ebbed  and 
flowed.  The  Jeffvnon,  10  Wheat.,  428;  The 
Gtnetee Chief,  12  How.,  466;  Hine  v.  Trevor,  4 
Wall.,  666171  U.  8..  XVIII.,  464]. 

Extended  discussion  of  that  topic,  however, 
is  unnecessary,  as  the  court  decides  to  place  the 
decision,  in  this  case,  upon  the  several  Acts  of 
Congress,  making  provision  for  the  survey  and 
sale  of  the  public  lands  bordering  on  public 
navigable  rivers,  and  the  legal  construction  of 
the  patents  issued  under  such  official  surveys. 
Such  a  reservation,'  in  the  Acts  of  Congress, 
providing  for  the  survev  and  sale  of  such  lands, 
must  have  the  same  effect  as  it  would  be  en- 
titled to  receive  if  it  were  incorporated  into  the 
patent,  especially  as  there  Is  nothing  in  the  field 
notes,  nor  in  the  official  plat  or  patent,  inconsist- 
ent with  that  explicit  reservation.  Rivers  were 
not  regarded  as  navigable  in  the  common  law 
sense,  unless  the  waters  were  affected  by  the 
ebb  and  flow  of  the  tide,  but  it  is  quite  clear 
that  Congress  did  not  employ  the  words  "navi- 
gable "and  "not  navigable,"  in  that  sense,  as 
usually  understood  in  legal  decisions.  On  the 
contrary,  it  is  obvious  that  the  words  were  em- 
ployed without  respect  to  the  ebb  and  flow  of 
the  tide,  as  they  were  applied  to  territory  situ- 
ated far  above  tide-waters,  and  in  which  there 
were  no  salt  water  streams. 

Viewed  in  the  light  of  these  considerations, 
the  court  does  not  neritate  to  decide,  that  Con- 
gress, in  making  a  distinction  between  streams 
navigable  and  those  not  navigable,  intended  to 
provide  that  the  common  law  rules  of  riparian 
ownership  should  apply  to  lands  bordering  on 
the  lattei",  but  that  the  title  to  lands  bordering 
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on  navigable  streftms  should  stop  at  the  stream, 
and  that  all  such  streams  should  be  deemed  to 
be,  and  lemain  public  highways. 

Although  such  rijiarian  proprieton  are  lim- 
ited to  the  stream,  still  they  also  have  the  same 
right  to  constnictsul table  landingsand  wharves, 
for  the  convenience  of  commerce  and  naviga- 
tion, as  is  accorded  riparian  proprietors  border- 
ing on  navigable  waters  affected  by  the  ebb  and 
flow  of  the  tide.  Dutton  v.  Strong,  1  Black,  28 
[66  U.  a,  XVII..  29]. 

Argument  is  scarcely  necessary  to  show,  in 
view  of  the  definite  regulations  of  Congress 
upon  the  subject  of  the  survey  and  sale  of  the 
public  lands,  that  the  second  survey  of  the 
space  between  block  twenty-nine  and  the  main 
channel  of  the  river,  cannot  affect  the  title  of 
the  complainant  as  acquired  from  the  United 
SUtea  under  the  antecedent  official  survey  and 
sale.  Lindteji  v.  Hawet,  2  Black,  554  [67  U. 
S.,  XVII.,  265];  Bate*  v.  R.  B.  Co.,  1  Black, 
204r66  U.S.,  XVII.,  168];  Brown  v.  OlemenU, 
8  How..  650. 

Attempt  is  also  made  to  justify  the  acta  of  the 
respondents,  as  grantees  of  the  State,  upon  the 
ground  that  the  complainant,  in  dedicating  the 
premises  to  the  public  as  a  street,  levee  and 
landing,  parted  with  all  his  title  to  the  same, 
and  that  the  entire  title  vested  in  fee  in  the 
State.  Respondents  rely  for  that  purpose  upon 
the  Statute  of  the  I'erritory  of  Wisconsin, 
which  was  then  in  force  in  the  Territory  of  Min- 
nesota. StAt.  Terr.  Wis.,  p.  169. 

Suppose  the  construction  of  that  provision, 
as  assumed  by  the  respondents,  is  correct,  it  is 
no  defense  to  the  suit,  because  it  is  nevertheless 
true,  that  the  municipal  corporation  took  the 
title  in  trust,  impliedly,  if  not  expressly,  desig- 
nated by  the  acts  of  the  party  in  making  tiie 
dedication.  Thev  could  not,  nor  could  the 
State,  convey  to  the  respondents  any  right  to 
disregard  the  trust,  or  to  appropriate  the  prem- 
ises to  any  purpose  which  would  render  value- 
less the  adjoining  real  estate  of  the  complainant. 

Considered  in  any  point  of  view,  our  conclu- 
sion is,  that  the  decree  of  the  state  court  was 
correct;  and  the  decision  in  this  case  also  dis- 
poses of  the  appeal  brought  here  bv  the  same 
appellants,  from  a  decree  rendered  by  the  Cir- 
cnit  Court  of  the  United  States  for  the  District 
of  Minnesota,  in  favor  of  Qeorge  D.  Hum- 
phreys and  others,  which  was  a  bill  in  equity 
against  the  same  respondent  Corporation.  The 
^peal  in  that  case  depends  substantially  upon 
the  same  facts,  and  must  be  disposed  of  in  the 
Hune  way. 

Both  deereeB  are  affirmed. 

Cited— 10  Wall^  110,  US,  MM,  HM ;  81  Wall.,  892;  23 
Wall.,  aS:  100  U.  8.,flM:  SMcC,  286;  4  Dlll.,fil»: 
1  Bta.. 20i  SH;  27  N.  J.  Bo.. 880;  M  N.  Y.,  176;  M 
IIL,4W,  «e:  a  Minn..  28,  Ub;  18  Am.  Rep..  806  (U 
Ind,  41) ;  S  Am.  Bep.,  6ST  (M  Ind.,  474) :  84  Am. 
Bap.,  «M  (12  R.  I.,  848) ;  87  Am.  Bep.,  401  (86  Hlnn., 
I3,34,»»;  40  Am.  Hep., 385  (28  Kaa.,882);  43 Am. 
~,122);  88  Wis., 288;  42  Wis., 248; 
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THE  UNITED  STATES,  «e  rel.  P.  8.  Bkn- 

BOW,  Plff.  in  Birr., 

e. 

THE  MAYOR  AND  ALDERMEN  OF  IOWA 

CITY,  IOWA. 

(See  S.  C  7  Wall.,  818-81SJ 

See?  Waix. 


Mandamus,  intuffieient  return  to. 

Wbere  a  mandamus  commanded  a  municipal  cor- 
poration to  levy  a  tax  on  Ita  property,  sufficient  to 
pay  a  judgment  agrainst  It,  and  ooUeot  the  tax  and 

{>ay  the  Judg'ment,  a  return  to  the  writ  that  It  did 
evy  a  tax  for  the  purpose  of  paying  the  judgment 
and  other  claims  la  insufficient,  and  a  demurrer  to 
the  return  should  be  sustained. 
[No.  17.1 
Submitted  Dee.  H,  1868.  Decided  Jan.  is,  1869. 

IN  ERROR  to  to  the  Cu-cuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

The  case  is  stated  by  the  court. 

Mr.  Jamea  Or  ant.  for  plaintiff  in  error: 

Leaving  out  of  consideration  the  formal  ob- 
jections to  the  return,  that  it  is  not  sealed, 
signed  nor  sworn  to,  it  purports  to  obey  the 
writ  and  undertakes  to  say  wherein  it  has 
obeyed  it.  The  demurrer  shows,  as  the  strong- 
est argument  we  can  make,  that  the  writ  com- 
manded a  specific  levy  of  a  tax  sufficient  to  pay 
this  judgment,  to  coUect  said  tax  and  to  pay 
said  judgment. 

The  return  is,  that  the  defendants  have  levied 
a  tax,  not  a  specific  tax,  of  one  per  cent.,  with- 
out saying  on  what  amount  of  valuation,  "suf- 
ficient to  pay  this  judgmeut  and  other  claims." 
It  does  not  state  the  amount  or  nature  of  snch 
other  claims,  whether  judgment  or  simple  con- 
tract; whether  for  interest  or  other  similar 
bonds,  or  for  debts  not  entitled  to  this  levy  un- 
der the  ordinance  which  authorized  this  debt. 
The  mandate  ordered  a  levy  and  collection  of 
the  tax;  the  return,  made  six  months  after  the 
date  of  the  levy,  does  not  aver  the  collection 
of  the  tax,  but  that  the  levy  has  been  delivered 
to  the  proper  officer  to  collect.  Who  is  he? 
The  mandate  is  to  collect  and  pay ;  the  return 
is  silent  on  these  two  clauses  of  the  writ.  It  is 
no  return. 

[No  counsel  appeared  in  this  court  for  defend- 
ants in  error.] 

Mr.  JuOiee  Davis  delivered  the  opinion  of 
the  court: 

The  relator  recovered  judgment  on  the  cou- 
pons attached  to  certain  bonds,  which  Iowa  City 
issued  to  pay  its  subscription  to  the  stock  of  the 
Mississippi  and  Missouri  Railroad  Company, 
and  having  failed  by  the  ordinary  process  at 
law  to  obtain  satisfaction  of  his  judgment,  ap- 
plied to  the  Circuit  Court  for  a  mandamut  to 
compel  the  Mayor  and  Aldermen  in  obedience 
to  the  provision  of  the  ordinance  authorizing 
the  issue  of  these  bonds,  to  levy  and  coUect  the 
requisite  tax  to  pay  the  judgment. 

The  court  awarded  the  writ  and  commanded 
they  Mayor  and  Aldermen  forthwith  to  levy  a 
specific  tax  upon  the  taxable  property  of  the 
City  for  the  year  1865  sufficient  to  pay  the 
judgment,  interest  and  costs;  collect  the  tax 
and  pay  the  same,  or  show  cause  to  the  contrary 
by  the  next  term  of  the  court. 

The  defendants  made  return  to  the  writ,  that 
"In  obedience  to  the  order  of  the  court  they 
did  prooeed  to  levy  a  tax  of  one  per  cent,  upon 
the  taxable  property  of  the  said  City  for  tha 
purpose  of  paying  the  judgment  named  in  the 
information  and  other  claims,  and  that  the  said 
tax  is  sufficient  in  amount  to  pay  the  said  judg- 
ment and  other  claims  for  the  payment  of 
which  it  was  levied." 

The  sufficiency  of  the  return  is  the  sole  ques- 
tion in  the  case.  The  return  does  not  deny  the 
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obligation  of  the  writ,  nor  offer  an  excuse  for 
not  obeying  it,  but  states  to  the  court  that  its 
command  has  been  obeyed. 

Is  this  trueT  The  writ  commanded  that  the 
taxes  should  not  only  be  levied,  but  collected  and 
paid  to  the  relator,  before  the  return  day  of  the 
writ,  yet,  there  is  no  averment  of  their  collec- 
tion and  payment,  nor  an  excuse  furnished  for 
non-performance.  If  it  was  impossible  to  col- 
lect and  pay  the  taxes  in  the  time  allowed,  the 
return  should  have  stated  facts  from  which  the 
court  could  have  inferred  a  legal  excuse  for  not 
doing  it.  On  this  point  the  return  is  wholly 
silent. 

But  the  defect  in  this  return  reaches  much 
further.  In  so  far  as  it  avers  performance,  it 
does  it  only  in  the  words  of  the  writ,  which,  if 
nothing  tnore  were  required,  would  put  the  de- 
fendants in  place  of  the  court  To  make  the 
return  properly  responsive  to  the  writ,  it  was 
necessary  to  discloee  the  whole  act  constituting 
the  levy,  so  as  to  enable  the  court  to  determine 
wheUier  it  was  sufficient  to  pay  the  judgment 
of  the  relator. 

How  could  the  court  decide  on  the  sufficiency 
of  the  levy  to  accomplish  the  purpose  of  the 
writ,  without  knowing  the  value  of  the  taxable 
property  of  the  City?  The  court  should  not  only 
have  been  advised  of  the  amount  on  which  the 
levy  was  formed,  but  as  the  writ  commanded, 
the  year  in  which  the  valuation  was  made.  The 
return  is  also  defective  in  another  important 
point.  The  mandate  was  to  levy  a  specific  tax 
to  pay  the  relator's  judgment;' the  return  is, 
that  the  tax  was  levied  to  pay  the  judgment 
and  other  claims.  The  nature  and  extnit  of 
these  claims  were  not  given,  and  the  court  had, 
therefore,  no  means  of  >wcertaining  whether  the 
fund  to  be  raised  would  be  sufficient  for  their 
discharge,  and  the  satisfaction  of  the  relator's 
demana  But,  apart  from  this,  there  was  no 
authority  to  import  outside  claims  into  this  levy. 

The  relator  has  been  deprived  of  his  annual 
interest,  because  these  defendants  had  neglect- 
ed to  provide  for  it,  as  they  were  required  to  do 
by  the  ordinance  which  authorized  the  creation 
of  the  debt.  To  compel  the  performance  of 
this  omitted  duty  the  mandamus  was  issued, 
and  it  did  not  empower  the  Mayor  and  Alder- 
men to  embarrass  the  levy  which  it  directed,  by 
joining  with  it  other  obligations  against  the 
City,  with  which  this  relator  had  no  concern. 

Without  pursuing  the  subject  further,  enough 
has  been  said  to  show  that  the  demurrer  to  &e 
return  should  have  been  sustained. 

Th«Judgm»nt  tfftfie  Giremt  Court  it  reverted, 
and  the  earue  remanded  with  direetiont  to  pro- 
eeed  in  ayi^ormity  ieith  thit  opinion. 

Clted-98  U.  S.,  388 ;  lOS  U.  8.,  4M :  1  MoCranr.  870 ; 
1  Hughes,  286 ;  6  DUl^  StS;  12  Am.  Rep.,  US  (fSan., 

4T8). 


THE  UNITED  STATES,  Plff.  in  Brr., 

e. 

MICHAEL   SHOEMAKER,    WILLEF    R 

REYNOLDS,  amd  PETER  B.  LOOMI8. 

(See  S.  C,  7  WaU.,  8a8-«i2.) 

OoUeeior,  when  cannot  reeeite  extra  eompenea- 

Hon. 

Tnder  the  Acts  of  May  7, 1888,  and  Aug.  28,  1842, 
a  ooUeotor  oannot  receive  extra  oompenaatlon  for 
the  disbursement  of  public  moneys. 
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[No.  49.] 
Argued  Jan.  IB,  1869.      Decided  Jan  ts,  1869. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

The  case  is  stated  by  the  court. 

Mettri.  W.  M.  Evarts,  Atty-Gen.,  and  J. 
Habley  Aahton,  for  plaintUn  in  error. 

Mr.  W.  A.  Moore,  for  defendant  in  error: 

By  Act  of  Congress  of  March  8,  1889,  sec.  8 
(B.  D.,  p.  820),  and  bv  Act  of  Aug.  23,  1842, 
sec.  2,  it  was  provided,  it  is  true,  t&t  no  officer 
in  the  public  service,  whose  pay  was  fixed  by 
law  or  regulation,  should  receive  any  compen- 
sation in  any  form  for  the  disbursement  of 
public  money,  unless  such  extra  compensation 
was  provided  by  law,  and  a  clear  appropriatioa 
made  therefor. 

These  statutes  were  construed  by  this  court 
in  Hoj/t  V.  U.  8.,  10  How.,  141. 

But  it  is  submitted  that  the  cases  contem- 
plated by  these  statutes  are  those  where  the 
special  duties  are  imposed  upon  the  officers  by 
law;  and  therefore,  they  are  such  duties  that 
he  must  assume  and  perform  them  if  he  holds 
the  office.  Where  such  is  not  the  case,  and  this 
disbursing  agency  is  one  which  can  be  accepted 
or  rejected,  the  statute  does  not  apply. 

The  Act  of  March  7,  1822,  sec.  18,  perhaps 
goes  further.  It  limits  the  compensation  of 
collectors  for  services  which  they  may  perform 
in  any  other  office  or  capacity,  to  $400.  Tikis 
is  a  general  provision,  and  might  be  dedsive 
when  there  were  no  special  provisions. 

But  we  claim  that  m  this  case  there  was  a 
special  provision. 

The  Act  of  Aug.  4th,  1854,  sec.  8,  expressly 
appropriated  10  per  cent,  in  addition  to  the 
prmcipal  sum  for  compensation  of  architects, 
superintendents,  advertising,  and  other  contin- 
gent expenses.  This  was  reiterated  in  the  Act 
of  Aug.  18, 1858,  making  a  further  appropria- 
tion. 

The  Secretary  of  Treasury  was  directed  by 
the  Act  to  cause  these  buildings  to  be  con- 
structed. He,  of  course,  was  authorized  to 
employ  all  necessary  agents.  Money  was  ap- 
propriated for  their  compensation.  In  the  ab- 
sence of  any  stipulation,  they  were  entitled  to 
receive  a  fair  compensation. 

Such,  we  think,  has  been  the  ruling  of  this 
court. 

Converte  v.  U.  8.,  21  How.,  468  (62  U.  8., 
XVI.,  192). 

We  also  think  that  this  view  confirmed  by 
the  subsequent  legislation  of  Congress  on  this 
very  subject. 

Act,  June  12,  1858. 

Mr.  Juitiee  Nelson  delivered  the  opinion  of 
the  court : 

This  suit  was  brought  on  a  bond  executed 
by  Shoemaker  and  his  sureties,  the  defendants, 
on  the  19th  May,  1857,  in  a  penalty  of  $80,000. 
conditioned  that  said  Shoemaker,  as  disbursing 
agent  for  the  new  Marine  Hospital,  and  Cus- 
tom House  at  Detroit,  Michigan,  shall  well  and 
trulv  disburse  all  moneys  that  mav  come  into 
his  hands  from  the  Secretary  of  "f  reasury  for 
the  object  mentioned,  and  account  for  the 
same. 

Several  defenses  were  set  up  by  way  of  pleaa 
which  it  will  not  be  material  to  notice. 
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On  the  trial  the  pl^tiffB  proved  that  the  de- 
fendant. Shoemaker,  viaa  Collector  of  the  Cub- 
tonu  at  Detroit  in  1857  and  1868;  that  he  was 
instructed  by  the  Secretary  of  the  Treasury  to 
disbarae  about  $200,000  appropriated  by  Con- 
ipreag  for  building  a  cuslom-hoose  and  marine 
hotpital  at  that  port;  and  that  between  the  Ist 
April,  1867,  and  the  ISth  June,  1858,  and  sub- 
lequently,  the  collector  made  disbursements  ac 
cordingly. 

It  was  proved,  also,  that  during  all  the  above 
period  he  had  been  allowed  and  had  received 
his  genera]  maximum  compensation  under  the 
Act,  March  2,  1881,  sec.  4,  as  collector;  and, 
also,  his  special  maximum  of  $400  under  the 
Act  of  Hay  7th,  1823,  sec.  18,  and  had  been 
allowed  one  qnarter  of  one  per  cent,  of  all  dis- 
butsemenis  made  after  the  Act  of  June  liSth, 
1838(11  »tat.  atL.,  827). 

The  plaintiff  then  rested;  and  the  defend- 
ants, to  maintain  their  defense,  gave  in  evt- 
dence,  that  the  balance,  shown  in  the  treasury 
transcripts  against  the  collector,  was  composed 
of  an  excess  over  the  $400  allowed  under  the 
Act  of  1822  of  two  and  a  half  per  cent,  upon 
his  disbursements;  and  that  this  per  centum 
was  but  a  reasonable  compensation  for  the 
service. 

The  Act  of  August  4th,  1854  (10  Stat,  at  L., 
571),  authorized  the  building  of  a  custom-house 
and  marine  hospital  at  Detroit,  and  made  an 
appropriation  for  the  same.    Sees.  2,  S  and  4. 

The  duty  was  devolved  upon  the  Secretary 
of  the  Treasury,  and  a  sum  equal  to  ten  per 
centum  of  the  moneys  appropriated  was  also 
appropriated  to  cover  the  compensation  of 
architects,  superintendents,  advertising,  and 
other  contingent  expenses.    Sec.  8. 

The  17th  section  of  the  Act  of  June  12th, 
1858,  provided  that  the  Collectors  of  Customs 
ehoula  thereafter  be  disbursing  a^nts  for  the 
payment  of  all  moneys  appropriated  for  the 
construction  of  custom-bouses,  courthouses, 
etc.,  with  a  compensation  not  exceeding  one 
quarter  of  one  per  cent.  This  Act  appropri- 
ated a  small  sum  for  fencing  and  gradingthe 
grounds  about  the  hospital  at  Detroit.  With 
this  exception  no  compensation  has  been  al- 
lowed to  the  collector  for  the  disbursement  of 
the  moneys  made  by  him. 

This  state  of  the  case  presents  the  question 
whether  or  not  there  is  any  law  affording  com- 
pensation for  this  service  performed  by  the  col- 
lector. 

The  arg;ument  in  support  of  it  is,  that  before 
the  Act  of  1868,  which  imposed  this  duty,  and 
prescribed  a  compensation,  the  Secretary  of 
the  Treasury  had  no  right  to  require  any  such 
doty  of  the  collector,  and  might  as  well  have 
appointed  some  other  person  to  perform  it; 
sad  hence,  having  appointed  the  collector, 
who  accepted  the  appointment  and  has  per- 
formed the  service,  he  is  entitled  to  the  sama 
compensation  as  any  other  agent. 

It  may  be  that  the  collector  might  have  re- 
fosed  this  duty,  and  compelled  the  Secretary  to 
appoint  another  person.  But  this  does  not  ad- 
vance the  argument,  unless  there  can  be  shown 
■ome  law  providing  for  a  compensation  to  be 
allowed  such  agent.  No  such  provision  is 
made  in  this  Act,  nor  are  we  aware  of  any  au- 
thority in  any  other. 

The  question  here,  however,  is — the  collector 
See  7  Walu  U.  S.  Book  U. 


having  accepted  the  appointment  and  per- 
formed the  service — is  there  any  authority  of 
law  entitling  him  to  retain,  out  of  the  moneys 
received,  the  2^  per  cent,  as  compensation  for 
the  disbursements?  It  is  admittea  that  there  is 
no  Act  of  Congress  authorizing  it.  The  claim 
must  rest,  therefore,  in  a  quantum  meruit. 
This  might,  under  some  circumstances,  present 
a  strong  case  against  the  government  for  the 
allowance  of  a  reasonable  compensation.  But 
the  difficulty  here  is,  that  there  is  not  only  no 
law  providing  for  compensation,  but  the  col- 
lector is  forbidden  to  receive  it.  The  Act  of 
May  7th,  1822,  sec.  18,  provides  that  "  no  col- 
lector, etc.,  shall  ever  receive  more  than  $400, 
annually,  exclusive  of  his  compensation  as  col- 
lector, etc.,  for  any  services  he  may  perform 
for  the  United  States  in  any  other  office  or  ca- 

gacity."  And  the  Act  of  8d  March,  1889  (5 
tat  at  L.,  849),  that  "  no  officer  in  any  branch 
of  the  public  service,  or  any  other  person, 
whose  salaries  or  whose  pay  or  emoluments 
is  or  are  fixed  by  law  and  regulations,  shall 
receive  any  extra  allowance  or  compensation, 
in  anv  form  whatever,  for  the  disbursement 
of  public  money,  or  the  performance  of  any 
other  service,  unless  the  said  extra  allowance 
or  compensation  be  authorized  by  law."  This 
Act  was  substantially  re  enacted  23d  August, 
1842  (2  Stat,  at  L.,  510),  with  this  addition: 
"And  the  appropriation,  therefore,  explicitly 
set  forth  that  it  is  for  such  additional  pay,  ex- 
tra allowance,  or  compensation."  This  Act 
was  noticed  and  commented  on  in  Hoyt  v. 
U.  8.,  10  How.,  141.  The  court  there  ob- 
serve that  it  cuts  up  by  the  roots  these  claims 
of  public  officers  for  extra  compensation  on  the 
ground  of  extra  services;  that  there  is  no  dis- 
cretion left  In  any  officer  or  tribunal  to  make 
allowance,  unless  it  is  authorized  by  some  law 
of  Congress.  This  construction  of  the  Acts  of 
1822  and  1889  was  affirmed  in  the  case  of  Con- 
vene V.  U.  a.,  21  How.,  478  [62  U.  S.,  XVI., 
197].  In  that  case  a  compensation  wasallowed 
for  an  extra. service  rendered  by  the  collector, 
but  it  was  allowed  for  the  reason  that  the  serv- 
ice was  rendered  in  pursuance  of  existing  laws, 
and  the  appropriation  for  a  compensation  was 
made  by  law.  The  principle  settled  in  that 
case  is  decisive  against  the  allowance  in  the 
present  one. 
Jxidgmmtrwerted. 


HENRY  KELLOGG,  Appt., 
v. 
THE  UNITED  STATES. 

(See  S.  a,  T  WaU.,  861-984.) 

Om,  not  a  party  to  a  eontraet,  cannot  recover  in 
Court  of  Claim*. 

One  who  Is  not  a  partjr  to  a  oontraot,  either  orlcrl- 
nally  or  by  8ut>gtitution,cannot  maintain  a  claim  bo- 
fore  the  Court  of  Claims  for  oompensatlon  under  it. 

[No.  41.] 
Argued  Jan.  IS,  1869.     Decided  Jan,  IB.  1869. 

A  PPEAL  from  the  Court  of  Claims. 

This  case  comes  into  this  court  by  appeal 

from  the  judgment  of  the  Court  of  Claims.   The 

case  wasneard  in  that  court  upon  the  petition, 

and  demurrer  filed  thereto  by  the  United  Slates. 
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The  demurrer  was  sustainrd  and  the  petition 
dismissed ;  and  from  tlie  jud^-ment  of  said  court, 
dismissing  said  petition,  this  appeal  is  prose- 
cuted. 

The  material  facts  appearing  from  the  appel- 
lant's petition  and  exhibits  (which  are  made  a 
part  of  the  petition)  are  as  fuUows: 

1.  That,  by  an  Act  approved  March  3,  1858 
(10  Stat,  at  L.,  20^,  Congress  authorized  the 
commencement  of  an  aqueduct  to  supply  the 
City  of  SVashington  with  water  upon  such  a 
plan  as  the  President  of  the  United  Slates  should 
approve;  that  a  plan  was  afproved,  and  Captain 
Montgomery  C.  Meigs,  of  ihe  corps  of  engin- 
eers, was  appointed  to  superintend  the  exe- 
cution of  the  work. 

2.  That,  Jan.  28, 1854,  Captain  Meigs,  on  be- 
half of  the  United  States.and  with  the  approval 
of  the  Secretary  of  War,  entered  into  a  con- 
tract with  William  H.  Dcpges  and  Francis  H. 
Smith,  by  which  they,  said  Degges  &  Smith, 
agreed  to  furnish  for  said  work,  not  less  than 
twenty-five  nor  more  than  forty  million  bricks, 
for  which  the  United  Stiites  agreed  to  make 
payment  at  the  rate  of  $8. 75  per  thousand.  To 
secure  the  faithful  perfoi  mance  of  this  con 
tract,  Degges  &  Smith  gave  Ixind  in  the  penal 
sum  of  $30,000,  with  Aleximder  H.  Mechlin  and 
Columbus  Alexander  as  siii-eties. 

8.  The  contract  entered  intol)ctween  Captain 
Meigs,  on  behalf  of  the  government,  and  Deg- 
ges &  Smith,  contained  the  following  pro- 
visions, viz. : 

(a)  And  this  contract  is  also  expressly  under- 
stood to  be  subject  to  the  terms  and  conditions 
of  tlie  Joint  Resolution  of  Congress,  approved 
April  fourteenth,  one  thousand  eight  hundred 
and  fifty  two,  containing  a  proviso  in  the  fol- 
lowing terms,  to  wit:  provided,  nothing  herein 
contained  shall  be  so  construed  as  to  authorize 
any  oiHcer  of  the  United  States  to  bind  the 
United  States  by  contract  beyond  the  amount 
appropriated  by  Congress,  or  to  sanction  any 
such  contract  heretofore  made. 

(A)  Provided,  also,  that  it  is  expressly  under- 
stooid  and  agreed  that  this  contract,  nor  any  part 
thereof,  shall  not  be  sub-let  nor  assigned. 

4.  That,  on  the  12th  day  of  March.  1855,  Con- 
gress having  appropriated  $250,000  for  con- 
tinuing the  work  ou  the  Washington  aqueduct, 
Captain  Meigs  gave  notice  to  Degges  &  Smith, 
and  also  to  their  sureties,  Mechlin  &  Alexander, 
that  there  would  be  required,  for  the  work  con- 
templated on  the  aqueduct  for  that  season, 
four  million  bricks,  to  be  delivered  at  such  points 
along  the  work  a£  might  from  time  to  time  be 
designated.  To  this  notice  Degges  &  Smith 
made  no  response,  but  utterly  abandoned  their 
undertaking  and  failed  to  comply  with  their 
contract. 

5.  That,  Degges  &  Smith  having  made  de- 
fault in  the  performance  of  their  contract, 
Mechlin  &  Alexander,  in  order  to  save  them- 
selves from  loss  and  prosecution  on  their  bond, 
entered  into  an  arrangement  with  Captain 
Meigs,  by  which  they  assumed  the  contract 
which  had  been  made  with  Degges  &  Smith, 
upon  the  same  terms  and  conditions  as  made 
with  Degges  &  Smith. 

6.  That  Mechlin  &  Alexander  purchased  land 
adjacent  to  the  line  of  the  intended  work,  con- 
taining clay  suitable  for  making  bricks,  and 
proceeded  to  make  extensive  preparations  for 
6i 


the  manufacture  of  the  number  of  bricks  neces- 
sary to  fulfill  their  contract;  but  before  com- 
pleting their  arrangements  they  did,  on  the  9th 
day  of  May,  1855,  enter  into  an  agreement  with 
William  H.  De  Groot,  whereby  they  transferred 
all  the  property  which  had  been  acquired  by 
them  for  the  purpose  of  performing  said  con- 
tract, to  said  De  Groot,  who  undertook  and 
agreed  to  furnish  the  bricks  which  Mechlin  & 
Alexander  had  contracted  to  furnish.  De  Groot 
was  to  pay  Mechlin  &  Alexander  five  percent, 
of  the  amount  which  the  government  was  to  pay 
for  the  manufacture  and  delivery  of  the  bricks. 
Mechlin  &  Alexander  executed  a  power  of  at- 
torney to  De  Groot,  by  wliich  he  was  authorized 
to  receive  from  the  government  the  money  which 
would  become  due  to  Mechlin  &  Alexander  un- 
der their  contract. 

7.  De  Groot  failed  to  comply  with  this  agree- 
ment with  Mechlin  &  Alexandcr.and  they  there- 
upon, afterwards,  to  wit:  on  the  3d  day  of 
March,  1856,  entered  into  a  contract  with  the 
claimant,  Kellogg,  by  which  he  undertook  to 
furnish  all  the  bricks  required,  and  to  be  re- 
quired of  Mechlin  &  Alexander  for  the  construc- 
tion of  the  aqueduct,  and  to  receive  payment 
therefor  from  the  United  States  at  the  contract 
price,  and  to  pay  over  to  Mechlin  &  Alexander 
Ave  per  cent,  of  the  amount  so  received;  and 
Mechlin  &  Alexander  by  deed  constituted  the 
claimant  their  lawful  attorney,  to  furnish  the 
bricks  and  to  receive  payment  therefor. 

8.  The  complainant  continued  to  furnish 
bricks  as  the  agent  of  Mechlin  &  Alexander  and 
under  his  contract  with  them,  during  the  sum- 
mer of  1856,  until  what  remained  of  the  appro- 
priation for  the  building  of  the  aqueduct  wag 
exhausted,  when  the  claunant  was  notified  by 
Captain  Meigs  not  to  make  nor  deliver  any  more 
t)rick8. 

9.  That,  on  the  3d  of  March  Congress  passed 
a  Joint  BJesolution  which,  in  substance,  con- 
tained a  proposition  to  the  parties  interested  in 
said  brick  contract  °to  the  effect  that,  if  they 
would  consent  to  cancel  the  contract.and  would 
turn  over  to  the  United  States  the  bricks  made 
and  the  machinery  and  other  appliances  for 
making  bricks,  the  United  Slates  would  settle 
with  the  parties  interested  in  said  contract,  "  on 
the  principle  of  justice  and  equity,  all  damages, 
losses  and  liabilitiea  incurred  or  sustained  by 
said  parties  respectively,  on  account  of  their 
contract." 

10.  After  the  passage  of  add  Joint  Resolution, 
Captain  Meigs,  superintendent  of  the  work 
aforesaid,  called  upon  Mechlin  &  Alexander, 
as  well  as  the  claimant,  to  elect  whether  they 
would  proceed  to  fill  the  contract  or  accept  the 
proposition  contained  in  the  Joint  Resolution. 
Ther  elected  to  accept  the  proposition  of  the 
resolution  and  cancel  the  contract,  and  there- 
upon executed  a  deed  to  surrender,  and  trans- 
ferred to  the  United  Slates  all  the  bricks  made, 
together  with  all  the  machinery  and  appliances 
and  other  personal  property  prepared  for  exe- 
cuting said  contract. 

11.  Upon  the  execution  and  delivery  of  said 
deed  of  surrender  and  the  transfer  of  the  property 
aforesaid,  the  Secretary  of  the  Treasury  pro- 
ceeded to  make  a  settlement  contemplated  by 
said  Joint  Resolution,  and  awarded  to  Mechlin 
&  Alexander,  as  the  only  persons  included  in 
the  provisions  of  the  said  Joint  Resolution,  the 
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sam  of  twenty- nine  thousand  five  hundred  and 
thirty-four  dollars  and  nineteen  cents  ($29,- 
634  19),  and  that  of  the  sum  so  awarded  by  the 
8ecret«T  of  the  Treasury  to  Mechlin  &  Alex- 
ander, the  claimant  received  the  sum  of  ten 
thousand  four  hundred  and  seventy-six  dollars 
and  ninety  six  cents  ($10,476.96),  as  the  amount 
be  was  entitled  to  receive  under  his  contract 
with  said  Mechlin  &  Alexander. 

18.  The  claimant  insists  that  the  award  of 
said  sum  of  money  to  Mechlin  &  Alexander,  and 
and  the  exclusion  of  him  from  the  benefits 
of  said  Joint  Resolution  by  the  Secretary  of  the 
Treasury,  was  erroneous,  and  contrary  to  the 
plain  intent  and  purpose  of  said  Joint  Resolu- 
tion; and  that  the  Secretary  of  the  Treasury 
should  have  awarded  him,  as  the  amount  he 
was  entitled  to  receive  under  said  resolution,  as 
a  party  interested  in  said  contract,  the  sum  of 
sixty-two  thousand,  six  hundred  and  ninety- 
two  dollars  and  forty-two  cents  ($62,692. 42), 
to  recover  which  sum,  and  the  interest  thereon, 
imounting  in  all  to  ninety-one  thousand  three 
bnodred  and  eighty-nine  dollars  and  eighty- 
seven  cents  ($91, 8tJ9.87),  the  suit  was  instituted. 

Upon  demurrer  filed  by  the  Solicitor  of  the 
United  States,  the  Court  of  Claims  ruled : 

1.  That  the  United  States,  by  the  Joint  Reso- 
lution of  March  3, 1857,  set  forth  in  the  petition 
is  this  case,  and  the  claimant,  by  certain  Instru- 
ments of  writing  also  set  forth  m  the  said  peti- 
tion, submitted  themselves  to  the  award  of  the 
Secretary  of  the  Treasury,  as  to  the  matter  of 
claim  in  said  petition  stated. 

2.  That  the  Secretary  of  the  Treasury  made- 
an  award  upon  the  said  claim. 

3.  That  the  award  so  made  was  according  to 
the  submission. 

4.  That  the  Secretary  of  the  Treasury,  by  his 
award,  gave  to  Mechlin  &  Alexander  and  Alex- 
ander, a  fund,  as  trustees  for  themselves  and 
whoever  else  might  be  entitled  to  share  in  it. 

5.  That  the  claimant,  by  receiving  from 
Kechlin  &  Alexander  a  sum  of  money  as  stated 
in  the  said  petition,  raiitied  the  award  and  is 
concluded  now  to  dispute  its  validity. 

6.  That,  upon  tbe  facts  stated  in  the  petition, 
tlie  claimant  is  not  entitled  to  recover  from  the 
United  States  the  amount  of  the  damages, 
losses,  and  liabilities  incurred  and  sustained  by 
him  on  account  of  the  contract  for  manufactur- 
ing brick  for  the  Washington  aqueduct,  re- 
fen^  to  in  the  Joint  Resolution  hereinbefore 
died. 

JfeMT*.  J.  M.  Carliale  and  t.  D.  He- 
Pheraon.  for  appellant. 

Memrt.  Talbot.  Wm.  if.  EtarU,  AUyOen., 
E.  P.  Norton  and  John  J.  Weed,  for  appellee. 

Mr.  Justice  Chrler  delivered  -the  opinion  of 
the  court: 

The  history  of  this  case,  as  eliminated  from 
the  voluminous  documents  accompanying  it, 
has  been  well  stated  by  the  reporter,  and  need 
not  be  repeated. 

It  sufficiently  demonstrates  that  there  was 
no  error  in  the  decision  of  the  Court  of  Claims 
sustaining  the  demurrer  to  the  plaintiffs'  peti- 
tion. 

The  claimant  has  not  shown  that  he  was  ever 
known  or  recognized  by  the  United  States  as 
one  of  the  parties  to,  or  as  interested  in,  the  con- ' 
tract  ouule  by  Captain  Meigs,  on  behalf  of  the  > 
See  7  Wall 


United  States,  for  furnishing  bricks  for  the  con- 
struction of  the  Washington  aqueduct.  That 
contract  provides  that  it  should  not  be  sub-let 
or  assigned. 

The  petition  shows  that  the  claimant  was 
acting  under  a  contract  with  Mechlin  &  Alex- 
ander (who  were  the  sureties  for  the  fulfillment 
of  the  contract  of  Degges  &  Smith),  and 
not  under  a  contract  with  the  United  States, 
and  was  recognized  only  as  agent,  attorney  in 
fact,  or  employe  of  the  sureties;  and  that  under 
the  Resolution  of  CongTes8,approved  March  3d, 
1857,  by  which  the  Secretary  of  the  Treasury 
was  authorized  to  settle  with  all  the  parties, 
respectively,  in  the  contract,  the  claimant  was 
not  included,  because  he  was  no  party  to  it, 
either  originally  or  by  substitution. 
The  award  made  by  the  Secretary  of  the  Treas- 
ury, and  the  payment  of  tbe  money  under  it, 
were  in  strict  accordance  with  the  provisions  of 
the  resolution.  The  Secretary  properly  de- 
clined to  settle  the  account  between  Mechlin  & 
Alexander  as  to  bow  the  money  so  paid  should 
be  divided  between  them  and  their  agent.  Of 
this  sum  the  petitioner  received  $10,476.96, 
which  he  accepted  "  under  protest;"  which 
could  only  mean  saving  his  right  to  importune 
Congress  or  the  Court  of  Claims  for  more.  This 
has  sometimes  proved  a  valuable  privilege.  But 
something  more  is  necessary  to  recover  in  a 
court  of  justice. 

The  judgment  of  Oie  Court  of  Claim*  it  <tf- 
Jirmed. 


THE  BARK  GRAPE8H0T,  Gborgb  Law, 
Claimant,  Appellant, 

V. 

WALLER8TEIN.  MA8SET  &  CO. 

(See  8.  C,  "  The  Oraperfiot,"  7  Wall..  583,  684.) 

Proof  of  papert  lost  from  record — Louuiana 
court  decree  appealable. 

Proof  tbat  papers  not  In  ttie  record  were  used  In 
tbe  court  below  and  bavc  beea  lost,  must  t>e  made 
by  affidavit :  the  certificate  of  tbe  clerk  is  not  evi- 
dence of  tbese  facts. 

A  decree  of  the  Provisional  Court  of  Louisiana, 
established  by  tbe  military  authority  of  tbe  Presi- 
dent, transferred  by  statute  Into  the  circuit  court, 
may  be  appealed  to  this  court. 
[No.  179.] 
Argued  Jan.  IS,  1869,     Decided  Jan.  S6,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  July  8,  1858,  by  the  appel- 
lees, to  enforce  the  payment  of  a  certain  bot- 
tomry bond,  given  to  the  libelants  by  the  captain 
of  The  Qrapeshot  at  Rio  Janeiro,  to  secure  the 
payment  of  $9,869.45  and  a  premium  thereon 
of  19^  per  cent.  The  Qrapeshot  was  seized 
and  sold  and  the  proceeds  were  deposited  in  the 
registry  of  the  court.  The  said  court  having 
entered  a  decree  early  in  1860,  in  favor  of  the 
libeU<nts,  the  claimant  took  an  appeal  to  the 
circuit  court.  Before  that  court  had  disposed 
of  the  case  the  rebellion  broke  out,  and  noth- 
ing further  was  done  until  January  13,  1860, 
when  it  was  removed  to  the  Provisional  Court 
of  Louisiana. 

That  court  entered  a  decree  affirming  the  de- 
ci-ee  of  the  district  court. 
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The  decree  of  the  Provisional  Conrt  having 
become  that  of  the  circHit  court,  under  thu 
statute  the  claimant,  on  December  6,  1866, 
took  an  appeal  to  this  court. 

For  a  farther  statement  of  the  facts  of  the 
case,  see  the  report  of  the  opinion  of  this  court 
on  the  merits.   Vol.  76  U.  S.,  poit. 

On  motion  to  dismiss. 

The  questions  arising  on  these  motions  suf- 
ficiently appear  in  the  opinion  of  the  court. 

Mtmri.  6.  OwMng,  Jaikn  W.  AtKfnead,  W. 
W.  Boyoe  and  B,  F.  Butler,  for  appellant. 

Mr.  Thom»«  i.  Dnrant.  for  appellees. 

Mr.  ChitfJuttke  Chase  delivered  the  opin- 
ion of  the  court: 

A  motion  to  dismiss  tUs  appeal  has  been 
made  upon  the  ground  that  the  transcript  of 
the  record  is  incomplete,  because  of  the  omis- 
sion of  certain  papers  said  to  have  been  used  in 
the  court  below,  but  not  to  be  found  when  the 
transcript  was  made. 

The  motion  must  be  denied.  Proof  that  the 
papers  alleged  to  be  wantine  were  used  in  the 
court  below,  and  have  been  lost,  must  be  made 
by  affidavit.  The  certificate  of  the  clerk  who 
made  the  transcript  cannot  be  received  as  pro- 
per evidence  of  these  facts. 

The  other  motion  is  made  upon  the  ground 
that  the  decree  below  was  rendered  by  the 
Provisional  Court  of  Louisiana,  established  by 
the  military  authority  of  the  President,  during 
the  late  rebellion,  from  which  no  appeal  could 
be  properly  taken. 

But  we  find,  on  looking  into  the  statutes,  that 
when  the  Provisional  Court  ceased  to  exist,  its 
judgments  and  decrees  were  directed  to  be 
transferred  into  the  circuit  court,  and  to  stand 
as  the  judgments  and  decrees  of  that  court. 
And  it  is  from  the  decree  of  the  circuit  court 
that  the  appeal  under  consideration  was  taken. 
As  an  appeal  from  that  court  it  was  regular, 
and  the  motion  to  dismiss  must  be  deniecT 

All  questions  concemine  the  validity  of  judg- 
ments and  decrees  of  the  Provisional  Court  wQl 
remain  open  until  after  final  hearing. 

a    r( n  Wull     190 
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THE  80H0OKER  ALICIA,  AppOant, 

f>. 

THE  UNITED  STATES. 

(See  S.  C,  *'Th«  AUeta,"  7  WalL,  STl-STS) 

AppeUaU  juritiieUon  in  prite  eattt    order  sf 
iran^er  ituifeetual. 

Under  the  Constitution,  this  court  can  exercise 
In  prize  causes  appellate  iuriadlotlon  onlf. 

Where  there  la  no  order,  judcrment  or  decree  of 
the  court  below  from  which  appeal  oould  betaken, 
an  oraer  of  transfer  of  the  cause  under  the  Act  of 
June  80, 1884,  Is  without  efTect. 

DeeifUd  Jan.  iS,  1869. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Flor- 
ida. 

On  motion  to  docket  and  dismiss. 
8i 


The  history  and  statement  of  the  case  appear 
In  the  opinion  of  the  court. 

Mr.  i.  Hnbley  Aahton,  for  the  United 
States,  In  behalf  of  the  motion. 

Mr.  ChirfJvttiee  Chase  delivered  the  opin- 
ion of  Uie  court : 

We  have  considered  the  motion  to  docket 
and  dismiss  this  cause. 

It  appears  from  the  certificate  of  the  Clerk  of 
the  Circuit  Court  of  the  United  SUtes  for  the 
Southern  District  of  Florida,  that  on  the  9th  of 
January,  1868,  a  decree  of  condemnation  was 
entered  in  the  district  court,  for  the  condemna- 
tion of  The  Alicia  and  her  cargo,  for  the  viola- 
tion of  the  blockade. 

From  this  decree  an  appeal  was  allowed  and 
taken  to  the  circuit  court,  and  on  the  18th 
of  May,  1867,  an  order  was  made  in  that  court 
on  the  application  of  the  parties  in  interest  for 
the  transfer  of  the  cause  to  this  court. 

It  appears  that  the  appellant  has  not  docket- 
ed the  cause  and  filed  the  record  within  the 
time  allowed  by  the  rule  in  cases  of  appeals. 
The  motion  would  be  allowed  ss  of  course,  if 
the  appeal  could  be  regarded  as  taken  to  this 
court  from  the  decree  of  the  district  court. 
But  the  decree  of  condemnation  in  that  court 
was  rendered  in  January,  1868,  and  the  appeal 
to  the  circuit  court  was  allowed,  and  bond  given 
the  same  month.  By  these  proceedings,  and 
the  transmission  of  the  record  to  the  circuit 
court,  the  cause  was  duly  removed  to  that 
court  under  the  laws  regulating  appeals  at  that 
time.  Subsequently,  by  the  18th  section  of  the 
Act  of  June  80,  1864,  provision  was  made  for 
appeals  in  prize  cases  directly  from  the  district 
court  to  this  court;  and  it  was  directed  that 
appeals  from  the  circuit  courts,  in  cases  remain- 
ing therein,  should  be  allowed  to  this  court  in 
the  same  manner  as  appeals  from  the  district 
court  under  the  Act.  But  it  was  also  provided 
in  the  same  section  that  prize  causes,  depending 
in  the  circuit  courts,  might  be  transferred,  up- 
on the  application  of  all  parties  in  interest,  to 
this  court;  and  it  was  under  this  provision  that 
the  application  and  order  for  transfer  were 
made. 

Can  this  court  acquire  jurisdiction  of  the 
cause  through  this  order  of  transfer? 

It  cannot  be  doubted  that  the  cause  was  re- 
moved to  the  circuit  court  by  the  appeal  from 
the  decree  of  the  district  court  in  1868.  That 
decree  was  vacated  by  the  appeal,and  the  drcait 
court  acquired  full  jurisdiction  of  the  cause. 
It  might,  in  its  discretion,  make  orders  for  fur- 
ther proof,  and  was  fully  authorized  to  proceed 
to  final  hearing  and  decree,  in  all  respects,  as  if 
the  cause  had  heen  originally  instituted  in  that 
court.  Kor  can  it  be  doubted  that,  under  the 
Constitution,  this  court  can  ezerciso,  in  prize 
causes,  appellate  jurisdiction  on\j.  An  appel- 
late jurisdiction  necessarily  imphes  some  judi- 
cial determination,  some  judgment,  decree  or 
order  of  an  inferior  tribunsi,  from  which  an 
appeal  has  been  taken.  But  in  this  case  there  had 
been  no  such  order,  judgment  or  decree  in  the 
circuit  court]  and  there  was  no  subsisting  de- 
cree in  the  district  court,  from  which  an  appeal 
oould  be  taken.  We  are  obliged  to  conclude 
that,  in  the  provision  for  transfer,  an  attempt 
was  inadvertently  made  to  give  to  this  court  a 
jurisdiction  withheld  by  the  Constitution  and, 
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oooaeqaently,  that  the  order  of  transfer  was 
without  effect.  The  cause  is  still  pending  in 
the  circuit  court.  We  must  decline,  therefore, 
to  make  an  order  to  docket  and  dismiss  the  ap- 
peal; bat  this  opinion  may  be  certified  to  Viat 
emri  for  ii^ormation. 

Cltad-B  WalL,  60B. 


AMOS  KENDALL   ahd  JOHN  B.   KEN- 
DALL, Appti., 

V. 

THE  UNITED  STATES. 

iSee  S.  a.  7  WaU.,  113-118.) 

BjuitaNe  attignment,  of  vKatfund  may  be  made 
-^not  0/  unliquidated  ela*m — a  etmiraet  to 
pmeeitte  a  demand  doe*  not  eonsHtuU  an 
equitable  atngnment. 

Ibe  debt  or  fund  of  which  an  equitable  aaslgii- 
aeot  ean  be  made,  must  be  Bome  recognized  or 
deSalte  fund  or  debt.  In  the  hands  of  a  peison  who 
■dnlti  the  obligation  to  pay  the  assignor,  or  Bome 
liquidated  demand,  capable  of  being  enforced  In  a 
oourt  cf  Justice. 

A  claim  of  oo  fixed  amount,  or  time  or  mode  of 
parment,  whloh  baa  never  received  the  assent  of 
tto  petMn  avainst  whom  It  Is  asserted,  cannot  t>e 
M  acsbcned  as  to  give  the  assignor  an  equitable 

aht  to  prevent  the  original  parties  from  compro- 
dor  or  adjusting  the  claim. 
One,  by  making  a  contract  to  prosecute  a  demand 
■gtlost  the  government,  does  not  thereby  acquire 
s  bold  on  the  government  for  his  compensation, 
whidi  will  prevent  It  from  compromising  or  set- 
tling with  the  claimants,  wltiiout  consulting  him 
or  Incurring  any  liability  to  him. 
[No.  19.] 
AfffuedDee.  St,  1869.  Decided  FA.  1, 1869. 
A  PPEAL  from  the  Oourt  of  Cldma. 

The  case  is  stated  by  the  court. 

JfeMrt.  j;.  H.  GtUet,  i.  H.  Carllale,  and 
Jolm  D.  BtePherson,  for  appellants: 

1.  The  contract  and  order  ^ven  by  the  In- 
dians, operated  as  a  valid  assignment  of  one 
twentieth  part  of  the  amoimt  due  the  Indians. 

The  right  of  a  creditor  to  assign  his  debt  in 
whole  or  in  part,  is  stated  by  Storr  in  his  Eq. 
Jiir.,  section  1044,  and  supported  by  the  cases 
there  cited,  viz.  : 

anilhy.  Bterett.  4  Bro.  Ch..  64;  Lett  v.  Mor- 
ru.4Sim.,607:  JTortanv.  Naylor,  1  Hill.  688; 
Wntion  V.  WeOingUm,  1  Russ.  &  M. ,  605;  Bum 
T.  CanoJtho,  4  Myl.  &  C,  099;  Bow  v.  Dawson, 
1  Ves.,  8r.,  831;  Taylor  ■v.  Bate*.  5  Cow.,  876; 
WheeUr  y.  Wheeler,  9  Cow..  84;  Pattison  v. 
BuU,  9  Cow.,  747;  Legh  v.  Legh.  1  B.  &  P.,  447. 

The  contract  of  July  13,  1848,  authorizing 
the  tpaeOttats  to  receive  the  amount  from  the 
UDited  States,  and  the  order  of  Aug.  14. 1846, 
dbvcting  the  Secretary  of  War  to  pay,  were 
each  a  sufficient  assignment  of  a  part  of  the 
faad. 

The  rights  of  assignees  are  recognized  and 
protected  in  courts  of  law. 

Pnsteotl  V.  HiUl.  17  Johna ,  284 ;  Legh  v.  Legh, 
1  B.  &  P.,  447;  Jackton  v.  Blodget.  OlCow.,  202; 
mii^leld  ▼.  Storey,  8  Johns.,  436;  Whaler  v. 
1W«fer,9  0ow.,84. 

Bach  asrignments  were  not  against  any  stat- 
ue, nor  against  the  policy  of  the  government 
Utbattime. 

The  first  Act  of  Congress  restricting  the  right 
of  assigning  claims  a^inst  the  United  States 
wu  not  passed  till  Feb.  28, 1868  (10  Stat.,  170), 
8ee7WALL. 


'and  by  the  most  direct  implication  it  recognized 
the  existence  of  the  right  up  to  that  time,  and 
by  its  terms  was  made  apphcable  only  to  trans- 
fers and  assignments  thereafter  made.  And  a 
previous  Act  of  July  29,  1846  (9  Stat.,  41). 
which  regulated  the  execution  of  powers  of 
attorney  to  draw  moneys  appropriated  in  satis- 
faction of  claims  allowed  by  Act  or  Resolution 
of  Congress,  was  made  applicable  only  to 
clams  thereafter  allowed.  Both  of  these  Acts 
were  subsequent  to  the  assignment  to  these  ap- 
pellants. 

No  discrimination  was  made  against  Indians 
in  the  exercise  of  this  right  until  1848. 

Op.  Atty  Gen.,  March  81,  1838;  Ops.,  Qilpin 
ed.,  1178;  Mar.  26,  1840,  Id.,  1303;  Aug.  5, 
1848;  5  Ope.,  Hall's  ed.,  18. 

Neither  the  Treaty  of  184e,'nor  of  the  Act  of 
I860,  prohibited  the  parent  of  this  claim. 

It  is  true  that  the  policy  prohibits  the  assign- 
ment of  the  per  capita,  and  provides  for  its  pay- 
ment directly  to  the  Indians,  or  to  their  legal 
representatives,  and  the  Act  directs  that  the 
money  appropriated  be  paid  to  the  Indians. 

These  provisions  will  not  be  construed  to  de- 
feat existing  vested  rights,  in  the  absence  of 
clear  and  express  words  requiring  such  injus- 
tice.   Such  a  construction  is  not  acquired. 

By  the  agreement,  the  plaintiffs  acquired  a  lien 
upon  the  fund  secured  by  their  agency.  Con- 
gress has  no  power  to  change  or  annul  this  lien. 

The  United  States  knew  of  and  was  notified 
of  this  lien,  which  amounted  to  an  assignment, 
and  was  bound  to  recognize  it  and  act  according- 
ly. McElrath  v.  Melnfoah.  2LawRep.(N.  S.), 
^9. 

The  government,  bv  its  own  acts,  having  pre- 
vented the  plaintiffs  from  receiving  their^ay, 
and  having  put  it  out  of  the  power  of  the  West- 
em  Cheroiecs  to  pay  them,  and  having  caused 
their  extinction  as  a  separate  tribe,  is  bound  to 
pay  them  the  amotut  aue  under  the  contract. 

Jfeurt.  William  M.  Bearte,  AttyOen.,  T. 
Lyle  Dickey,  Attt.  AUy-0«n.,  B.  P.  Norton, 
and  J.  J.  Weed,for  appellee: 

The  pretended  assignment,  by  the  Indians,  of 
a  portion  of  their  claim  could  not,  if  valid,  be 
enforced  in  a  court  of  law. 

Mandevilley.  Welch,  6  Wheat.,  286;  Tieman 
V.  Jaekton,  5  Pet.,  597. 

The  Court  of  Claims  has  no  equity  jurisdic- 
tion. 

Act  of  Feb.  24, 1856, 10  Stat,  at  L.,  613;  Act 
of  Mar.  8,  1868,  12  Stat,  at  L.,  765;  U.  S.  v. 
AUre,  6  Wall..  673  (78  U.  8..  XVIII.,  947). 

The  assignment  to  appellants  is  not  valid, 
unless  recognized  to  be  so  by  the  United  States. 
Cherokee  Nation  v.  Georgia,  6  Pet.,  10;  Ops. 
Atty-Oen. ,  VI.  ,49,  Pottowatomie  contracts ;  Ops. 
Atty-Oen.,  Vn.,186,  (2J.  W.  Thompton'e  caae). 
The  Treaty  of  1846  and  the  Act  of  1850,  pro- 
hibited the  payment  of  this  claim. 

Treaty  with  the  Cherokees,  9  Stat,  at  L. 
871;  Indian  Appropriation  Act,  9  Stat,  at  L., 
644. 

Mr.  Juttiee  Killer  delivered  the  opinion  of 
the  court: 

The  plaintiffs  made  an  agreement  in  the  year 
1848,  with  persons  representing  a  branch  of  the 
Cherokee  tribe  of  Indians  called  the  Western 
Cherokees,  to  prosecute  a  claim  which  the  In- 
dians set  up  against  the  United  States.    It  was 
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a  part  of  the  agreement  that  plaintiffs  were  to 
receive  directly  from  the  United  States  five  per 
cent,  upon  all  sums  that  might  be  collected  on 
the  claim.  The  plaintiffs  allege  that  they  ren- 
dered faithful  and  valuable  assistance  in  prose- 
cuting the  claim,  and  that  it  resulted  in  a  Treaty 
and  a  corresponding  Act  of  Appropriation  by 
Congress  by  which  the  tribe  received  over 
1800,000.  Asthe  case  was  decided  on  demurrer, 
or  what  is  equivalent  to  a  demurrer,  these  and 
other  statements  must  be  taken  to  be  true. 
They  show  a  faithful  and  laborious  performance 
of  their  contract  by  the  plaintiffs,  for  which  so 
compensation  was  ever  received. 

The  Treaty,  which  provided  for  this  claim 
of  the  Indians  as  flaally  ratified  by  the  Senate 
and  by  the  tribe,  provided  that  the  sum  of 
money  found  due  should  be  held  in  trust  bv  the 
United  States  and  paid  out  to  each  individual 
Indian  or  head  of  a  family,  and  that  this  per 
capita  allowance  should  not  be  assignable,  but 
should  be  paid  directly  to  the  persons  so  enti- 
tled. This  was  in  1846.  On  the  30th  of  Sep- 
tember, ISiM),  Congress  made  an  appropriation 
of  the  amount  necessary  to  fulfill  this  Treaty, 
and  the  Act  contained  a  provision  that  no  part 
of  the  money  should  be  paid  to  any  agent  of 
said  Indians  or  to  any  other  person  than  the 
Indian  to  whom  it  was  due. 

It  is  insisted  by  plaintiffs,  that  because  the 
Government  of  the  United  States  was  aware  of 
the  contract  between  them  and  the  Indians,  and 
failed  to  reserve  and  pay  over  to  them  the  five 
{)ercent.,  which  by  that  contract  they  had  a 
right  to  claim  of  the  Indians,  the  United  States 
is  liable  for  the  amount.  It  is  supposed  that 
the  doctrine  of  an  equitable  assignment  of  a  debt 
or  fund  due  from  one  person  to  another,  by  the 
order  of  the  creditor  to  pay  it  to  a  third  party, 
when  brought  to  the  notice  of  the  debtor,  is  a 
sufficient  foundation  for  the  claim.  But,  if  we 
concede  that  the  government  is  to  be  treated  in 
the  present  case  precisely  as  a  private  individ- 
ual, it  is  not  easy  to  see  how  that  doctrine  can 
be  made  to  apply.  The  debt  or  fund  as  to 
which  such  an  equitable  assignment  can  be 
made,  must  be  some  recognized  or  definite  func'. 
or  debt,  in  the  hands  of  a  person  who  admits 
the  obligation  to  pay  the  assignor;  or,  at  least, 
it  must  be  some  liquidated  demand,  capable  of 
being  enforced  in  a  court  of  justice.  We  ap- 
prehend that  the  doctrine  lias  never  been  held, 
that  a  claim  of  no  fixed  amount,  nor  time,  or 
mode  of  payment;  a  claim  which  has  never  re- 
ceived the  assent  of  the  person  against  whom  it 
is  asserted,  and  which  remains  to  be  settled  by 
negotiation  or  suit  at  law,  can  be  so  assigned 
as  to  give  the  assignor  an  equitable  right  to 
prevent  the  original  parties  from  compromising 
or  adjusting  the  claim  on  any  terms  that  may 
suit  them.  That  is  just  what  is  claimed  in 
this  case.  For  it  is  verv  clear  that  if  this  equi- 
table claim  in  the  hands  of  plaintiffs  was  not 
effectual  before  the  Treaty,  it  can  have  no  effect 
afterwards. 

The  Treaty,  by  its  terms,  is  incompatible  with 
the  claim  of  plaintiffs.  None  of  the  money 
could  be  paid  to  the  plaintiffs  if  all  of  it  was  to 
be  paid  to  the  Indians  individually,  in  propor- 
tions to  be  determined  by  their  numbers. 

This  principle  of  paying  to  the  Indians  per 
capita  was  not  adopted  with  any  reference  to 
the  plaintiff's  claim  as  a  means  of  exclusion. 
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The  Treaty  was  made  with  the  entire  tribe  of 
Oherokees,  of  which  these  Western  Cherokees 
were  but  a  small  part;  and  the  claims  which 
they  were  urging  on  our  government  consti- 
tute a  still  smaller  part  of  the  matters  settled  by 
the  treaty. 

Land  claims  were  adjusted,  and  the  difficulties 
between  this  branch  and  the  main  body  of  the 
tribe  were  arranged.  Other  payments  were 
made  to  the  main  tribe,  in  which  the  rule  of 
paying  per  capita  was  adopted.  Now,  the  ar- 
gument assumes  that  unless  in  adjusting, all 
these  important  interests  the  United  States  Kept 
in  view  the  sum  to  be  paid  to  plaintiffs,  by 
their  contract  with  the  Indians,  and  provided 
for  it,  they  must  either  make  no  treaty  at  all, 
or  must  pay  their  claim.  It  cannot  be  permitted 
that  by  contracting  with  other  parties,  without 
requiring  or  asking  the  consent  of  the  govern- 
ment, anyone  can  establish  such  a  right  to 
control  the  action  of  that  government  in  mak- 
ing treaties  or  contracts. 

The  claim  of  the  Western  Indians  was  noth- 
ing more  than  a  claim  prior  to  the  Treaty.  Its 
justice  bad  never  beea  admitted.  Its  amount 
was  uncertain.  These^  together  with  the  mode 
of  payment,  were  all  unsettled,  and  open  to  ne- 
gotiation. Is  it  possible,  that  by  making  a 
contract  with  claimants  to  prosecute  this  de- 
mand against  the  government,  the  plaintiffs 
thereby  acquired  such  a  hold  on  that  govern- 
ment, as  not  only  made  the  claim  good  to  that 
extent,  but  prevented  it  from  compromising  or 
settling  with  the  claimants  on  the  best  terms  to 
be  obtained? 

We  have  no  hesitation  in  saying  that  the 
United  States,  under  the  circumstances,  had  the 
right  to  make  the  Treaty  that  was  made,  with- 
out consulting  plaintiffs,  or  incurring  any  lia- 
bility to  them.  The  Act  of  Congress  which 
appropriated  the  money,  only  fMlowed  the 
treaty  in  securing  its  payment  to  the  individual 
Indians,  without  deduction  for  agents.  And 
both  the  Act  and  the  Treaty  are  inconsistent 
with  the  payment  of  any  part  of  the  sum  thus 
appropriated  to  plaintiffs. 

The  judgment  of  the  Court  of  Claims  rtgeeting 
the  demand,  it,  therefore,  afjlrmed. 


THE  BOARD  OF  SUPERVISORS  OF  MER- 
CER CO.,  Plff.  in  Err., 

V. 

JOHN  E.  C0WLE8. 

(See  S.  C,  7  Wall..  118-122J 

Board  of  Supervitore  may  he  sued  by  eiiigent  of 
other  State* — state  Statute  of  Limitations  intf- 
feetual. 

The  Board  of  Supervisors  of  Mercer  County  can 
be  sued  In  the  Circuit  Court  of  the  United  States, 
by  citizeas  of  other  States  than  Illinois. 

No  state  Statute  of  Limitation  of  suability  can 
defeat  a  JurisdictionjriveQ  by  the  Constitution. 

[No.   66J 
SubmitttdJan.  19,  1869.     Decided  FfA.  1, 1869. 

IN  ERROR  to  the  Circuit  Courtof  the  United 
Slates  for  the  Northern  District  of  Illinois. 
The  defendant  in  error  commenced  an  action 
of  assumpsit  against  the  plaintiff  in  error,  la 
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the  court  below,  on  certain  coupons  issued 
vith  bonds  by  the  County  of  Mercer  in  tlie 
Bute  of  Illinois. 

Upon  the  retura  of  the  summong,  the  plaintiff 
in  error  appeared  for  that  purpose  only,  and 
mored  to  dismiss  the  suit  for  the  want  of  juris 
diction  of  the  County.  The  motion  was  over- 
mied  and  exception  talcen. 

The  plaintiff  in  error  claims  that  the  decision 
and  order  of  the  court  were  erroneous. 

Mt.  W.  C.  Gondjr,  for  plaintiff  in  error: 

The  Supreme  Court  of  Illinois  has  decided 
that  a  county  can  neither  sue  nor  be  sued  at 
oommon  law,  independent  of  legislative  pro- 
TisicHis,  and  have  construed  the  loregoing  sec- 
tiona  of  the  statute  to  exclude  the  right  to  sue 
uy  county  elsewhere  than  in  the  Circuit  Court 
of  the  County  sued. 

SeAugler  Go.  v.  Jiereer  Co.,  4  Qilm.,  20. 

The  same  doctrine  has  since  been  re-alflrmed. 

Bode  ItUmd  Co.  v.  Steele.  81  111.,  844;  Ban 
iolphGo.y.  RalU,  18  III.,  80. 

Since  the  Revision  of  1845,  township  orgsni- 
tttion  of  counties  was  provided  for  by  the  Con- 
ttitution  and  laws  of  the  State,  and  Mercer 
County  adopted  it. 

The  statute  in  force  when  this  suit  was  com- 
menced, declares  that  each  county,  as  a  corpo- 
rate body,  shall  have  power  to  sue  and  be  sued 
in  the  manner  prescribed  by  law,  and  that  all 
proceedings  by  and  against  a  county  in  its  cor- 
porate capacity,  shall  be  in  the  name  of  the 
Board  of  Supervisors  of  the  county.  Laws, 
1881.  235. 

The  manner  prescribed  by  law  referred  to  in 
the  legislaUon  of  1861,  is  found  in  the  Revision 
of  1845  aad  the  Statute  of  1861.  Sock  Island 
a.r.SUde,  81  ni.,  544. 

It  will  be  perceived  by  reference  to  the  cases 
cited,  that  a  distinction  is  made  between  the 
corporate  body  of  a  county,  which  is  a  raunici- 
|ial  body,  for  the  purpose  of  government,  and 
a  private  corporation,  and  that  the  statute  has 
been  so  strictly  construed  that  a  misnomer  of 
the  title  by  which  the  county  is  sued,  is  held 
to  make  the  judgment  void. 

These  decisions  rest  upon  the  ground  that 
the  county  can  only  exercise  such  powers  as 
may  be  conferred  by  the  Legislature  of  the 
State,  and  that  the  provision  as  to  the  court  in 
which  it  may  be  sued  is  protective,  and  intended 
to  guard  the  body  of  the  inhabitants  associated 
for  the  purposes  of  local  government,  from 
suits  in  any  court  except  in  tne  circuit  court  of 
its  own  county. 

_  The  state  court  having  settled  the  construc- 
tiinof  its  own  statute,  the  courts  of  the  United 
Stales  will  regard  these  decisions  as  conclusive. 

Is  there  any  provision  of  the  Federal  Consli- 
tntion  or  laws  superior  to  the  rule  established 
k  the  State? 

The  only  provision  of  the  Constitution  con- 
fenine  Judiciikl  power  on  the  courts  of  the 
United  Sutes.  is  the  first  paragraph  of  the  2d 
section  of  article  III.,  and  the  only  part  of  that 
I»oviaion  which  can  be  claimed  as  conferring 
jurisdiction  of  a  county,  is  that  which  declares 
that  the  judicial  power  shall  extend  to  contro- 
versies b^ween  citizens  of  different  States. 

A  corporation  is  not  a  citizen  within  the 
meaning  of  this  article  of  the  Constitution. 
The  ri^t  to  bring  a  suit  aeainst  a  corporation 
his  bcM  Buatained  upon  the  theory  that  the 
8ee7  Wau. 


different  natural  persons  who  were  members  of 
the  corporate  body  were  in  fact,  or  conclusively 
presumed  to  be,  citizens  of  the  State  creating 
the  corporation. 

Lmimille,  0.  <b  C.  B.  R  v.  Letson,  2  How., 
497;  0.  <fe  M.  R.  R.  v.  WheeUr,  1  Black,  286  (66 
U.  8.,  XVH..  130). 

It  was  thouLiht  wise  to  adopt  the  11th  amend- 
ment to  the  Constitution,  prohibitiDc  all  suits 
against  a  Stnto;  the  same  {(lea,  doubiress,  influ- 
enced the  Legislature  of  Illinois  in  providing 
that  a  body  of  the  people  of  the  State,  organ- 
ized solely  Viir  local  government,  should  only  be 
sued  in  the  ])rincipal  court  of  their  own  county. 

In  doing  so  we  cannot  perceive  that  any  pro- 
vision of  tbu  Federal  Constitution  has  been 
violated. 

This  doctrine  does  not  impose  any  hardship 
on  any  person.  The  same  statute  which  made 
a  county  a  corporation,  declared  that  it  could 
onlv  be  suerl  in  the  circuit  court  within  its  own 
limits.  ThP  authority  to  issue  the  bonds  and 
coupons  in  controversy  was  not  conferred  until 
long  after wiirds,  namely:  in  1849,  and  they 
were  not  is-oued  until  1856. 

(No  couD!<el  appeared  in  this  court  for  defend- 
ant in  error.) 

Mr.  Chief  Jvttiee  CluMe  delivered  the  opin- 
ion of  the  ciiurt: 

This  cause  is  brought  here  by  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

The  record  presents  but  one  question  which 
has  not  bctn  heretofore  fully  considered  and 
repeatedly  adjudicated.  That  question  is, 
whether  the  Board  of  Supervisors  of  Mercer 
County  can  be  sued  in  the  Circuit  Court,  of  the 
Unitea  Stntcs  by  citizens  of  other  States  than 
Illinois.    It  presents  but  little  difficulty. 

The  Board  of  Supervisors  is  a  corporation 
created  by  Acts  of  the  Legislature  of  Illinois. 

It  has  never  been  doubted  that  a  corporation, 
all  the  members  of  which  reside  in  the  State 
creating  it,  is  liable  to  suit  upon  its  contracts 
by  the  cilizcns  of  other  States;  but  it  was  for 
many  yours  much  controverted  whether  an 
allegation  in  a  declaration  that  a  corporation 
defendant  was  incorporated  by  a  State  other 
than  that  of  the  plaintiff,  and  established  within 
its  limits,  was  a  sufficient  averment  of  jurisdic- 
tion. And  in  all  the  cases,  prior  to  1844,  it 
was  held  necessary  to  aver  the  requisite  citizen- 
ship of  the  cortMjrators.  Then  the  whole  ques 
tion  underwent  a  thorough  re-examination  in 
the  case  of  R.  R  Co.  v.  Letton,  2  How.,  497;  and 
it  was  held  that  a  corporation  created  by  the 
laws  of  a  State,  and  having  its  place  of  busi- 
ness within  that  Slate,  must,  for  the  purposes 
of  suit,  be  regarded  as  a  citizen  within  the 
meaning  of  the  Constitution  giving  lurisdiction 
founded  upon  citizenship.  This  decision  has 
been  since  re-afflrmed,  and  must  now  be  taken 
as  the  settled  construction  of  the  Constitution. 

In  the  case  before  us  the  corporators  are  all 
citizi.-ns  of  Illinois,  and  the  corporation  is  liable 
to  suit  within  the  narrowest  construction  of  the 
Constitution. 

But  it  was  argued  that  counties  in  Illinois, 
by  the  law  of  their  organization,  were  exempted 
from  suit  elsewhere  than  in  the  circuit  courts 
of  the  county.  And  this  seems  to  be  the  con- 
struction given  to  the  statutes  concerning  coun- 
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lies  by  the  Supreme  Court  of  Illiaois.  But 
that  court  has  never  decided  thai  a  county  in 
Dlinois  is  exempted  from  liability  to  suit  in 
national  courts.  It  is  unnecessary,  tberofore, 
to  consider  what  would  be  the  effect  of  such  a 
decision.  It  is  enough  for  this  case  that  we 
find  the  Board  of  Supervisors  to  be  a  corpora- 
tion authorized  to  contract  for  the  County. 
The  power  to  contract  with  citizens  of  other 
States  implies  liability  to  suit  by  citizens  of 
other  States,  and  no  statute  limitation  of  sua- 
bility can  defeat  a  jurisdiction  given  by  the 
Constitution.  We  cannot  doubt  the  constitu- 
tional right  of  the  defendant  in  error  to  bring 
suit  in  &e  Circuit  Court  of  the  United  States 
upon  the  obligations  of  the  Countv  of  Mercer 
against  the  plaintiff  in  error.  And  we  And  no 
error  in  the  judgment  of  that  court. 
It  mutt,  therefore,  be  affirmed. 

ated-SO  WalI.,4M:  1  Flippy  812/  10  Bla8..S6;  i 
Abb.  U.S., 235;  8 BlatcM.,  110:  6 Dill., 417;  VSawy, 
218:  7  Am.  Rep.,  606  (lOIi  Mass.,  141);  U  Am.  Kep., 
ei6  (62  N.  Y.,  111). 


THE  KORTHERN  CENTRAi  RAILWAY 
COMPANY.  Ptff.  in  Err., 

V. 

JOHN  G.  JACKSON. 

(See  8.  C,  7  WalL.  288-889.) 

Penntyltania  Tax  Lav — effeet  of,  on  eouponi — 
Act  of  June  30, 186i — tf  Mareh  10  and  July 
IS,  1866. 

PennsytyaDla  law  tazlnK  money  owlntr  by  soIt- 
eot  debtors,  by  trand  or  otherwise,  is  not  opera- 
tive upon  coupons  of  bunds  upon  a  railroad  com- 
pany Ivinar  partly  without  the  State. 


By  the  Act  of  June  80, 1884,  it  was  not  the  Intent 
of  Congress  to  impose  an  income  tax  on  non-resi- 
dent aliens. 

Whether  the  subsequent  Acts  of  March  10th  and 
July  13th,  1888.  which  Imposed  a  tax  on  alien  non- 
resident bondholders,  are  within  the  power  of  Oon- 
grreBS,  this  court  expresses  no  opinion. 

[No.  18.1 
Argued  Mar.  17,  1869.    Decided  Feb.  1,  1869. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. . 

The  case  is  stated  by  the  court. 

Metiri.  J.  Mason  CampbeU  and  Benutrd 
Carter,  for  plaintiff  in  error: 

It  is  submitted — 

That  section  122  of  the  Internal  Revenue 
Act,  passed  June  80,  1864,  covers,  by  express 
and  adequate  language,  the  whole  question  as 
far  as  the  national  tax  is  concerned. 

The  language  used  is  plain  and  not  suscepti- 
ble in  itsell  of  misconstruction.  It  applies  in 
terms  to  all  the  coupons  of  the  class  named, 
and  to  all  holders  of  such  coupons,  without 
any  other  exception  or  reservation  than  the  ob- 
vious one  of  cases  covered  by  special  contracts. 
No  exception  is  in  terms  made  in  favor  of  aliens. 

The  true  view  taken  of  the  132d  section  of 
the  Act  of  Congress  of  June  80.  1864,  18  Stat. 
at  L.,  p.  284,  ch.  173,  is,  that  it  is  a  tax  on  the 
whole  property  of  the  corporation ;  or  tax  on 
the  income  of  the  Corporation,  treating  the  Cor- 
poration, for  this  purpose,  as  a  natural  person; 


NOTB.— Power  ofStatet  to  tax.  See  not«  to  Prov. 
B'k  V.  BUllDgs,  29  IT.  S.  (4  Pet.),  614 ;  and  noU  to  Dol>- 
bins  V.  Erie  Co.,  41  U.  S.  (18  Pet.),  485. 
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and  taking  its  whole  revenue  after  deducting 
working  expenses,  it  imposes  a  tax  of  five  per 
cent  on  this  revenue.  Now,  these  net  earnings 
are  ascertained,  first,  by  taking  what  is  appro- 
priated to  paying  interest  on  its  bonds,  it  any 
It  has;  and,  second,  by  taking  the  amount  paid 
for  dividends  to  its  stockholders;  these  two 
sums  embrace  its  whole  net  earnings;  these  are 
what  are  taxed,  and  the  tax  thus  imposed  hav- 
ing been  paid  to  the  United  States,  only  what 
is  left  is  to  be  pud  to  the  holders  of  the  bonds 
in  the  one  case,  and  the  owners  of  the  stock  in 
the  other. 

The  same  principle  is  acted  on  in  sections 
120,  121  of  same  Act. 

The  plaintiff  in  error,  though  incorporated 
by  the  State  of  Maryland,  has  existence  and  is 
in  the  exercise  of  its  powers  in  Pennsylvania, 
in  consequence  of  the  legislation  of  that  State, 
and  the  proceedings  set  forth  in  the  record; 
and  having  its  habitation  as  well  as  its  property 
there,  and  issuing  the  bonds  held  by  defendant 
in  error  under  its  laws,  is  subject  to  and  em- 
braced by  tbe  tax  laws  of  that  State. 

Laws  of  Pa.,  1864,  No.  631;  Laws  of  Md., 
1864,  ch.  260;  Bank  of  U.  8.  v.  Deteaux,  5 
Cranch,61;  Bk.of  Auguttay.Earle,  18  Pet.,  S19; 
Society,  etc..  v.  Neui  Haten,  8  Wheat.,  483; 
Binney'i  catts.  2  Bland  (Hd.),  Ch.,  148;  B.  R. 
Co.  V.  Letion,  2  How..  497. 

The  32d  section  of  the  Act  of  Apr.  29,  1844 
(Purd.  Dig.,  949),  enumerates  the  objects  of 
taxation,  and  among  others,  "  money  owing 
by  solvent  debtors." 

The  34th  section  imposes  a  tax  of  three  mills 
on  every  dollar  of  the  value  of  the  properties 
enumerated  in  the  82d  section. 

The  Act  of  May  1,  1854  (Purd.,  942),  places 
a  legislative  construction  upon  the  Act  of  i844. 

T%e  right  to  deduct  the  tax  from  the  cou- 
pons is  declared  by  the  Act  of  April  80,  1864, 
sec.  8  (Purd..  1378). 

These  several  Acts  have  received  a  judicial 
interpretation  by  the  highest  lend  tribunal  in 
that  State,  in  the  recent  case  of  MaUhy  \.  R.  S 
a.  B.  S.  Co,  52  Pa.,  140. 

By  that  decision  the  tax  is  suslalned.  as  well 
as  the  right  of  the  Company  to  deduct  it  from 
Qie  amount  of  the  coupons,  without  reference 
to  tbe  citizenship  or  reddence  of  the  holder. 

This  court  will  adopt  the  construction  placed 
on  the  Pennsylvania  Statutes  by  the  Supreme 
Court  of  that  State,  in  the  case  of  MaUby  v. 
R.  dk  G.  B.  R.  Co.,  52  Pa.,  140,  although  thU 
decision  was  rendered  after  the  decision  of  the 
circuit  court  now  under  review. 

U.  8.  V.  Morrison,  4  Pet.,  124;  6  PeU,  891; 
4  Wall.,  217  (71  U.  8.,  XVUI.,  842). 

The  State  of  Pennsylvania,  as  well  as  the 
United  States,  had  a  clear  right  to  impose  tbe 
taxes  in  question,  and  the  fact  that  the  defend- 
ant in  error  is  a  British  subject  and  resident 
abroad,  is  altogether  immalerial'. 

The  principles  announced  In  the  authorities 
hereto  appended,  support  this  proposition. 

MeOuUoeh  v.  Maryland,  4  Wheat.,  429;  Prop. 
Bank  v.  BUUngt,  4  Pet. ,  661 ;  Tilghman,  Ck.  J., 
in  MUm  v.  Moreton,  6  Binn.,  868:  Omlen  v. 
Saundert,  12  Wheat..  868;  Story.Confl.  L.,  sees. 
649,560;  Earriion  v.  Sterry,  5  Cranch,  288. 

The  taxes  in  question  are  not  taxes  on  tbe 
person  of  the  defendant  in  error,  but  on  his 
property,  which  in  this  case  is  the  debt  due  to 
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Mm,  as  eTidenced  by  the  bonds  of  the  plaintiS 
in  error,  which  are  secured  on  the  whole  of 
its  property  in  Uaryland  and  Pennsylvania ; 
this  debt,  for  the  purposes  of  taxation,  has  lo- 
cation here. 

We  deduce  this  proposition  from  the  cases 
cited  under  the  last  point,  and  also  from  the 
following:  16  Pet..  447;  Ocrdon  v.  AppaU 
Tax  Oourt,  8  How..  188;  Th»  Tax  Gates,  12 
Gill  &  Johnson.  117. 

jr«Mn.  OeorM  H.  WiUlama  and  Wm. 
A.  Fisker,  for  aefendant  in  error: 

The  defendant  in  error  will  insist  that,  by 
the  true  construction  of  the  Internal  Revenue 
Act  of  CJongress,  approved  June  80,  1864,  no 
attempt  was  made  to  tax  the  incomes  of  per- 
sons, except  of  citizens  of  the  United  States 
wherever  resident,  and  the  incomes  of  resi- 
dents, whether  citizens  or  not.  Sec.  116,117,122. 

That,  for  like  reasons,  the  State  of  Pennsyl- 
vania had  no  right  to  tax  the  coupons  on  bonds 
where  both  debtor  and  creditor  were  outside 
its  territoiT,  and  neither  of  them  its  subject. 
That  the  Korthem  Central  Railway  Company 
was  a  Maryland  Corporation,  and  had  no  legal 
existence  as  such  in  Pennsylvania,  and  the  cou-' 
pons  were  payable  at  the  Company's  office  in 
Bsltimore. 

OUo  (fi  Mil*.  R.  R.  V.  Wheeler,  1  Black,  286 
(680.  8.,  XVII..  180);  Statev.  J\r.  C.  B.  It.  Go., 
18  Md.,  213,  216. 

That,  by  the  true  construction  of  the  Tax 
Laws  of  Pennsylvania,  no  such  attempt  has 
been  made.  BankafEtt/miUon  v.  Dudley,  2 
Pet,  574;  Stnfty.  't^ton,  16  Pet.,  18. 

Mr.  Juttiee  Velmotk  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland. 

The  suit  was  brought  by  Jackson,  a  non-resi- 
dent alien,  against  the  Morthem  Central  Rail- 
way Company,  incorporated  by  the  State  of 
Muyland,  to  recover  f  2,650  coupons  attached 
to  bonds  issued  by  the  Company.  A  copy  of 
one  is  as  follows: 

"The  Northern  Central  Railway  Company 
will  pay  to  the  bearer,  January  1,  1865,  $30, 
bdng  a  half  year's  interest  on  bond  No.  1827 
for  fl.OOO.  J.  S.  LiBB,  Treasurer." 

The  signature  of  the  treasurer  was  admitted. 
The  plaintiff  then  proved  a  demand  of  pay- 
ment, at  which  time  and  place  the  Company 
offered  to  pay  the  amount,  deducting  the  tax 
of  five  per  centum  per  annum  to  t£e  United 
States,  under  an  Act  of  Congress;  and  a  fur- 
ther tax  of  three  mills  per  dollar  of  the  princi- 
pal of  each  bond  claimed  to  be  due  to  the  State 
of  Penn^lvania;  which  offer  of  payment  was 
refused. 

The  pluntiff  also  gave  in  evidence  charters 
inoorpoTsting  the  Northern  Central  Railroad 
Company  by  the  State  of  Maryland,  and  of 
PeoiMylvania,  and  rested. 

Defendant  then  gave  in  evidence  the  articles 
of  consolidation  of  four  railroad  companies,  one 
of  which  had  been  incorporated  by  the  State 
of  Maryland,  and  the  three  others  by  the  State 
of  Pennsylvania,  embracing  a  line  of  road  ex- 
tending from  Baltimore  to  Bunbury,  Pennsyl- 
vania. 

This  consolidation  was  entered  into  by  the 
ntpediye  companies  in  pursuance  of  the  Acts 


of  the  Legislatures  of  the  two  States;  and  by 
means  of  which  the  four  companies  were 
merged  in  one,  called  the  Northern  Central 
Railway  Company,  and  was  incorporated  by 
the  same  name  by  the  Legislature  of  each  State, 
The  stockholders  of  the  old  companies  received 
from  the  new  twice  the  number  of  shares  held 
by  them  in  the  old  and,  upon  the  receipt  of 
which,  the  old  shares  were  canceled  after  this 
Company  was  thus  organized  and  the  directors 
elected;  and,  on  the  20th  December,  1855,  It 
executeid  a  mortgage  to  a  Board  of  Trustees 
upon  the  Entire  line  of  its  road  from  Baltimore 
to  Sunbury,  including  all  its  property  and  es- 
tate situate  within  both  the  States,  which  mort- 
gage was  given  to  secure  the  payment  of 
$2,500,000  In  bonds,  to  be  issued  in  amounts 
therein  specified.  The  bonds  were  issued  by  the 
Company  accordingly.  A  portion  of  them  is 
in  the  hands  of  the  plaintiff,  the  coupons  at- 
tached to  which  are  the  subject  of  this  suit. 

Upon  this  state  of  the  case,  it  is  insisted  on 
the  part  of  the  defense  that  the  Northern  Cen- 
tral Railway  Company  is  entitled  to  have  a  de- 
duction from  the  coupons  of  three  mills  per 
■dollar,  of  the  principal  of  each  bond  as  a  tax 
imposed  on  the  same  by  the  State  of  Pennsyl- 
vania.   This  Is  denied  by  the  plaintiff. 

It  has  been  argued  for  the  plaintiff,  that  the 
Acta  of  the  Legtslature  of  Pennsylvania,  when 
properly  interpreted,  do  not  embrace  the  bonds 
or  coupons  in  question ;  but  it  is  not  important  to 
examine  the  subject;  for,  it  is  not  to  be  denied, 
as  the  courts  of  the  State  have  expounded  these 
laws,  that  they  authorize  the  deduction,  and  if 
no  other  objection  existed  against  the  tax,  the 
defense  would  fail.  If  this  was  an  open  ques- 
tion we  should  have  concurred  with  the  inter- 
pretation of  the  court  below,  which  concurred 
with  the  views  of  the  plaintiff's  counsel.  These 
Acts,  as  expounded,  tax  "money  owing  by 
solvent,  debtors  whether  by  promissory  note, 
penal  or  single  bill,  bond  or  ludgment."  and 
imposed  three  mills  on  the  dollar  of  the  princi- 
pal, payable  out  of  the  interest,  and  it  is  made 
the  duty  of  the  president  or  other  officer  of  the 
Company,  who  pays  the  coupons  or  interest  to 
the  holder,  to  retain  the  amount  of  the  tax. 
Nor  diall  we  inquire  into  the  competency  of 
the  Legislature  of  Pennsylvania  to  impose  this 
tax,  upon  general  principles,  as  we  shall  place 
the  objection  upon  other  and  distinct  grounds, 
though  we  must  say,  that  the  tax  upon  the 
promissory  note  or  bond,  given  by  the  resident 
debtor,  and  the  withholding  of  the  amount 
from  the  interest  due  to  the  non-resident  hold- 
er, would  seem  to  be  a  tax  upon  such  non-resi- 
dent. It  is  not  a  tax  of  the  money  loaned,  be- 
cause that  belongs  to  the  resident  debtor,  for 
which  he  is  taxable;  it  is  a  tax  on  the  security, 
the  bond,  which  is  in  the  hands  of  the  non- 
resident holder. 

The  ground  upon  which  we  place  the  objec- 
tion in  this  case  to  the  tax  is,  in  brief,  that  the 
bonds,  amounting  to  $2,600,000,  of  which  those 
in  question  are  a  part,  were  issued  by  this  Com- 
pany upon  the  credit  of  the  line  of  road,  its 
franchises  and  fixtures,  extending  from  Balti- 
more to  Sunbury,  a  given  portion  of  which  line 
lies  within  the  jurisdiction  of  the  State  of  Mary- 
land. The  old  Company,  to  which  this  line  be- 
longed, by  the  Act  of  Consolidation,  transfer- 
red it,  with  its  fixtures  and  all  other  interests 
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connected  therewith,  including  their  8t<x:lc,  to 
the  new  organization  which  have  issued  these 
bonds.  The  security,  therefore,  pledged  and 
bound  for  the  payment  of  them  and  of  the  inter- 
est embraces  this  Maryland  portion  of  the  road ; 
and  in  case  of  a  failure  to  pay  the  principal  or 
interest,  this  portion  with  its  franchises  and  fixt- 
ures would  be  liable  to  sale  in  satisfaction  of 
the  bonds  and  interest. 

Now,  it  IS  apparent,  if  the  State  of  Pennsyl- 
vania is  at  liberty  to  tax  these  bonds,  that,  to  the 
extent  of  tliis  Maryland  portion  of  the  road,  she 
is  taxing  property  and  interests  beyond  her  ju- 
risdiction. This  portion  avails  her  tax  roll  as 
effectually  as  if  it  was  situate  within  her  own 
limita.  The  Maryland  portion  is  not  liable  for 
the  payment  of  anys  pecifled  part  or  quantity 
of  these  bonds  thus  taxed,  but  is  liable,  with  all 
its  interests,  for  the  whole  amount,  the  same  as 
that  portion  of  the  road  within  the  State  of  Penn- 
sylvania. The  bonds  were  an  issue,  in  the  usual 
wajr,  by  this  N.  C.  Railway  Co.,  and  the  se- 
curity given  by  mortgage  on  the  entire  line  of 
the  road.  No  portion  of  the  bonds  belong  to 
one  part  more  than  to  another.  No  severance 
was  made  of  the  bonds  and,  therefore,  none 
can  be  made,  in  the  taxation,  with  reference  to 
the  line  within  the  respective  jurisdiction  of  the 
States.  If  the  tax  is  permitted  as  it  respects  one 
bond,  it  must  be  as  it  respects  all. 

Again ;  if  Pennsylvania  can  tax  these  bonds, 
upon  the  same  principle  Maryland  can  tax 
them.  This  is  too  apparent  to  require  argument. 
The  only  difference  in  the  two  cases  is,  that  the 
line  of  road  is  longer  within  the  limits  of  the 
former  than  within  the  latter.  Her  fax  would 
be  a  more  marked  one  beyond  the  jurisdiction 
of  the  State,  as  the  property  and  interest  outside 
of  its  limits  would  be  larger. 

The  consequence  of  this  tax  of  three  mills  on 
the  dollar,  if  permitted,  would  be  double  tax- 
ation of  the  bondholder.  Each  State  could  tax 
the  entire  issue  of  bonds,  amounting,  as  we 
have  seen,  to  $2,500,000. 

The  effect  of  this  taxation  upon  the  bond- 
holder is  readily  seen.  A  tax  of  three  mills  per 
dollar  of  the  principal,  at  an  interest  of  six  per 
centum,  payable  semi-annually,  is  ten  per  cent- 
um per  annum  of  the  interest.  A  tax,  therefore, 
by  each  Slate,  at  this  rate,  amounts  to  an  an- 
nual deduction  from  the  coupons  of  twenty  per 
centum ;  and  if  this  consolidation  of  the  line  of 
road  had  extended  into  New  York  or  Ohio,  or 
into  both,  the  deduction  would  have  been  thirty 
or  forty.  If  Pennsylvania  must  tax  bnpds  of 
this  description,  she  must  confine  it  to  bonds 
issued  exclusively  by  her  own  corporations. 

Our  conclusion  on  this  branch  of  the  oa«e  is, 
that  to  permit  the  deduction  of  the  fax  from 
the  coupons  in  question,  would  be  giving  effect 
to  the  Acts  of  the  Legislature  of  Pennsylvania 
upon  property  and  interests  lying  beyond  her 
jurisdiction. 

The  next  question  is,  whether  or  not  the 
coupons  were  subject  to  a  tax  of  five  per  centum 

Jer  annum  to  the  United  States  on  the  1st  of 
uly,  1865,  when  they  became  due? 
The  first  income  tax  was  imposed  by  the  Act 
of  Congress,  passed  August  5ih,  1861.  (12  Stat. 
at  L.,  809).  The  49th  sec.  of  that  Act  directed  to 
be  levied  and  collected  upon  the  annual  income 
of  every  person  residing  in  the  United  States, 
from  whatever  source  derived,  a  tax  of  three 
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per  centum  on  the  amount  of  the  excess  of  such 
income  over  $800;  and,  upon  the  income,  rents 
or  dividend  accruing  upon  property,  etc. ,  owned 
in  the  United  States  by  any  citizen  residing 
abroad,  a  tax  of  five  per  centum. 

The  next  Act  was  passed  July  1, 1862 (lb.,  p. 
473),  and  sec.  90  directed  to  be  levied  and  col- 
lect^ a  tax  of  three  per  centum  on  the  annual 
income  of  every  person  residing  in  the  United 
States,  over  $600  and  under  $10,000,  and  ex- 
ceeding $10,000,  a  tax  of  five  per  centum;  and 
upon  the  income  of  citizens  residing  abroad  a 
tax  of  five  per  centum.  The  next  section  pro- 
vides that  the  portion  of  income  derived,  among 
other  things,  from  interest  on  bonds,  or  other 
evidence  of  indebtedness  of  any  railroad  com- 
pany or  other  corporation  which  shall  have  been 
assessed  and  paid  by  said  companies,  shall  be 
deducted  from  that  prescribed  in  the  previous 
section;  and  section  81  directs  that  this  tax  on 
the  bonds  and  evidences  of  indebtedness  shall  be 
paid  by  the  companies  which  may  deduct  the 
same  to  the  payment  of  interest  to  the  bond- 
holders. 

The  next  is  the  Act  of  June  30, 1864  (18  U.  S. 
St..  281,  sec.  116),  anddirecU  the  levy  and  col- 
lection of  a  tax  of  five  per  centum  upon  the  ex- 
cess of  income,  and  every  person  residing  in  the 
United  States,  or  of  any  citizen  residing  abroad, 
over  $600  and  under  $5,000;  seven  and  a  half 
per  centum  over  $5,000  and  not  exceeding  $10,- 
000,  and  a  tax  of  ten  per  centum  over  $10,000. 
The  next  section  provides  for  the  same  deduction 
from  the  income  arising  out  of  bonds  and  other 
evidencesof  indebtedness  of  railroad  companies, 
as  in  the  Act  of  July  1,  1862,  and  also  for  the 
payment  of  the  same  by  the  companies. 

This  Act  was  in  force  when  the  coupons  in 
question  fell  due,  and  is  the  one  by  which  the 
lax  of  five  per  centum  claimed  on  the  bonds  of 
the  plaintiff  must  be  determined.  The  court 
below  held  that  the  Act  did  not  include  a  non- 
resident alien,  and  directed  a  verdict  and  judg- 
ment for  the  whole  amount  of  interest.  The 
decision  was  placed  mainly  on  the  ground  that, 
looking  at  the  several  provisions  bearing  upon 
the  question,  and  giving  to  them  a  reasonable 
construction,  it  was  believed  not  to  be  the  in- 
tent of  Congress  to  impose  an  income  tax  on 
nonresident  aliens;  that  they  were  not  only  not 
included  in  the  description  of  persons  upon 
whom  the  tax  was  imposed,  but  were  implieidly 
excluded  by  confining  it  to  residents  of  the 
United  States  and  citizens  residing  abroad; and 
that  the  deduction  from  the  prescrit)ed  income 
of  the  interest  on  these  railroad  bonds,  when 
paid  by  the  companies,  was  regarded  as  simply 
a  mode  of  collecting  this  part  of  the  income  tax. 
We  concur  in  this  view.  It  is  not  important, 
however,  to  pursue  the  argument,  as  Congress 
has  since,  in  express  terms,  by  the  Acts  of 
March  10th  and  July  18th,  1866,  imposed  a  tax 
on  alien  non  resident  bondholders.  The  ques- 
tion hereafter  will  be,  not  whether  the  laws  em- 
brace the  alien  non-resident  holder,  but  whether 
it  is  competent  for  Congress  to  impose  it;  upon 
which  we  express  no  opinion. 

The  judgment  of  the  court  heUno  m  ajftrmed. 

Mr.  Jwtiee  Clifford  dissenting: 

I  dissent  from  the  opinion  and  ludgment  of 
the  court  in  this  case,  because  I  think  the  taxes 
in  question,  both  state  and  federal,  were  legally 
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aasened,  and  that  the  officers  of  the  railway 
company  properly  deducted  the  same  from  the 
amount  of  the  couiwns  described  in  the  dec- 
laration. 

Also  dissenting,  Mr.  Juttiee  Swayne. 

Cited-n  Wall.,  133;  IS  Wall.,  318.  327;  17  Wall., 
304,  X6:  IDS  U.  S.,  332;  1  Low., 448:  2  Wood,  4S5:  9 
Beo„  71 :  23  Am.  Bep.,  483  (11 R.  I.,  321) ;  2SO.  St.,  10. 


JOHN    EDMONSON    and     LITTLETON 
WADDELL  AJJD  Wife,  Apptt., 

». 
ADAH  BL00M8H1RE  kt  al. 

(See  B.  C.  7  Wall.,  30S-3I8.) 

Filing  tramieript  on  appeal  necessary  to  jurisdic- 
tion— tehat  amstitutes  an  appeal — new  appeal, 
lehtn  taken. 

Ihis  court  has  no  Jurisdiction  of  a  case  on  appeal, 
imleaBtbe  transcript  be  tiled  during  the  term  next 
tueceeding'  the  allowance  of  the  appeal. 

Hie  prayer  for  an  appeal  and  the  order  allowing 
it,  oonstiTutes  a  ralid  appeal ;  the  bond  is  not  es- 
wntlal  to  it. 

Prooeodlnir.  by  representatives  of  deceased  appel- 
lant, to  I>eoome  parties  to  the  appeal,  is  not  a  new 
appeaL 

After  an  appeal  is  dismissed,  a  new  appeal  maybe 
taken  within  the  time  prescribed  for  taking  an  ap- 
peal. 

[No.  16-1 
Ar^ed  Jan.  8,  1869.        Decided  Fib.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  t)bio. 

The  case  is  sufficiently  stated  by  the  court. 

Me$mt.  Henry  Stanbery  and  John  B. 
Baldwin,  for  appellant : 

This  appeal  is  clearly  sustainable: 

1.  Upon  the  exception  of  the  Judiciary  Act 
of  1789,  which  gives  the  appeal  in  the  case  of 
coverture  of  the  partv entitled  to  it  "within 
five  years,  as  aforesaid,  exclusive  of  the  time 
of  such  disability."  Mrs.  Waddell,  the  party 
entitled  to  an  appeal,  was  under  coverture  at 
the  date  of  the  decree,  and  at  the  time  of  her 
death,  June  20,  1864. 

The  disability  of  one  co-complainant  saves 
the  other  also. 

Jfesse  ▼.  Keefe,  10  Ohio,  862. 

But  it  is  not  necessary  to  bring  the  case  with- 
in the  exceptions  of  the  statute.  The  exception 
would  save  us  if  there  had  been  no  allowance 
of  the  appeal  within  the  five  years;  but  in  this 
case  there  was  an  allowance  within  that  time. 
All  that  remained  to  be  done  was  to  perfect  the 
appeal  so  taken,  by  giving  bond  and  filing 
tiBiiscript  in  this  court,  which  might  be  done 
by  order  of  court  after  the  expiration  of  five 
yeaiB. 

This  court  has  settled  that  point  in  The  Dot 
H&rmanMcaae,  10  Wheat.,  806. 

The  cases  of  ViUabolos  v.  U.  8.,  6  How.,  90; 
The  Virginia  v.  West.  19  How. ,  182  (60  U.  8., 
XV..  594):  Mesa  v.  V.a.,2  Black,  721  m  U. 
a,  XVII.,  850);  U.  8.  v.  Oomez,  1  Wall.,  690 
(68  U.  8.,  XVIL,  677);  S.  C.  8  Wall.,  752 
(70  U.  8.,  XVIII.,  212);  Gastroy.  U.  A.8  Wall.. 
4«{70  U.  8.,  XVIIL,  168):  Qerman  v.  U.  8..b 
WalL,  825  (72  U.  S.,  XVIII..  502);  and  Mus- 
WM  V.  Camaos,  6  Wail.,  355  (78 U.  S.,  XVIIL, 
810),  are  not  in  point,  and  do  not  overrule  or 
Bee?  Wau. 


purport  to  overrule  The  Dot  Sermanot  case. 
The  important  fact  which  distinguishes  T?ie 
Dot  Hermanot  case,  and  the  case  at  bar  from 
those  other  cases  is  the  subsequent  action  of 
the  circuit  court  in  the  approval  of  the  bond 
and  ita  recognition  as  a  compliance  with  the 
order  allowing  the  appeal;  a  very  different 
thing  from  a  nunc  pro  tune  allowance  of  an  ap- 
peal, which  was  the  point  in  Oarrison  v.  Gait 
Co..  6  Wall..  828  (72  U.  8.,  XVIIL,  491). 

But,  if  both  the  foregoing  points  are  ruled 
against  us,  our  appeal  is  saved  on  another 
ground ;  and  that  is,  that  the  objection  to  its 
regularity  comes  too  late. 

The  case  has  been  pending  in  this  court  more 
than  three  years.  It  has  been  fully  argued  on 
the  merits  by  both  parties.  No  motion  has  at 
any  time  been  made  by  the  appellees  to  dismiss 
it  for  any  irregularity.  The  supposed  irregu- 
larity was  discussed  for  the  first  time,  by  one 
of  the  members  of  the  court,  while  the  argu- 
ment was  in  progress. 

Under  such  circumstances,  the  court  will  not 
dismiss  the  appeal.  The  practice  has  been 
uniform,  to  require  a  motion  to  dismiss  tiefore 
the  case  proceeds  to  a  hearing. 

Mandetille  v.  Riggt,  2  Pet.,  490;  Brookt  v. 
JVorrit,  11  How.,  204. 

Mr.  J.  W.  Robinson,  for  appellees. 

Mr.  Juttiee  Hiller  delivered  the  opinion  of 
the  court: 

The  decree  in  this  case  was  rendered  July 
16,  1851,  and  an  appeal  was  prayed  and  al- 
lowed May  26, 1860 ;  the  amount  of  the  appealed 
bond  which  was  to  be  approved  by  the  clerk, 
being  fixed  at  fl.OOO. 

No  further  step  was  taken  in  the  case  until 
November  14.  1865,  when  the  following  order 
was  made  in  the  circuit  court: 
Waddbll,  Edmonson  et  al.,)  426— Petition  to 
f>.  >      Perfect  Ap- 

Adau  BiiOOMSHiRE  et  al.        )       peal. 

And  now  come  the  said  petitioners,  and  the 
court  being  satisfied  that  the  facts  set  forth  in 
said  petition  are  true,  and  that  the  prayer  there- 
of ought  to  be  granted,  do  order  that  said  pe- 
titioners, Elizabeth  W.  Edmonson.  Lucy  A. 
Edmonson,  Mary  H.  Edmonson  and  Edwin  L. 
Edmonson,  be  admitted  as  parties  plaintiff  in 
the  place  of  said  John  Edmonson,  deceased; 
and  that  the  said  William  D.  Cooke,  Lucy  A. 
Cooke,  James  A.  Waddell.  Littleton  Waddell, 
Jr.,  and  William  H.  H.  Waddell  be  admitted 
as  parties  plaintiff  in  the  place  of  the  said 
Elizabeth  Waddell,  deceased ;  and  that  said  pe- 
titioners have  leave  to  perfect  said  appeal  so 
allowed  at  the  June  Term,  1859,  of  this  court, 
by  giving  bond  in  the  sum  of  |1,000  as  therein 
provided. 

On  the  8tb  December  following,  this  citation 
was  signed  by  the  district  judge,  which  recited 
the  allowance  of  an  appeal  at  the  October 
Term,  1865.  The  transcript  was  filed  in  this 
court  for  the  first  time  January  8,  1866. 

In  the  cases  of  VMabolot  y.  IT.  £.,  6  How., 
81,  and  U.  8.  v.  Ourry,  6  How.,  106,  decided 
at  the  December  Tenn,  1847,  and  especially  in 
the  latter  case,  it  was  held,  on  full  considera- 
tioq,  that  whether  a  case  was  attempted  to  be 
brought  to  this  court  by  writ  of  error,  or  ap- 
peal, the  record  must  be  filed  before  the  end 
of  the  term  next  succeeding  the  issue  of  the 
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writ  or  the  allowance  of  tbe  appeal,  or  the 
court  had  nqjurisdiction  of  the  caee.  This  was 
repented  in  The  Virginia  ▼.  Wett,  19  How., 182 
[60  U.  B.,  XV.,  594];  Jfwa  v.  n.a.,2  Black, 
raire?  U.  S.,  XVII.,  aSO]:  and  jr.  a  v.  Ooma, 
1  Wall.,  690  [68  U.  8.,  XVII.,  6r?1. 

In  Oaitro  v.  U.  «,  8  Wall.,  46  [70  U.  8., 
XVIII.,  168],  the  same  question  was  raised. 
The  importance  of  the  case,  together  with 
other  considerations,  induced  the  court  to  con- 
sider the  matter  again  at  some  length.  Accord- 
ingly, the  present  Chief  Juitiee  delivered  an  opin- 
ion, in  the  course  of  which  the  former  cases 
are  considered  and  the  ground  of  the  rule  dis- 
tinctly stated. 

Other  cases  followed  that,  and  in  JfuMtna  ▼. 
Ccmuot,  decided  at  the  last  term,  the  whole 
doctrine  is  again  reviewed,  and  the  rule  placed 
distinctly  on  the  ground  that  this  court  has  no 
Jurisdiction  of  the  case  unless  the  transcript  be 
filed  during  the  term  next  succeeding  the  al- 
lowance of  the  appeal.  Tbe  intelligible  ground 
of  this  decision  is,  that  the  writ  of  error  and 
the  appeal  are  tbe  foundations  of  our  jurisdic- 
tion, without  which  we  have  no  right  to  revise 
the  action  of  the  inferior  court;  that  the  writ 
of  error,  like  all  other  common  law  writs,  be- 
COmes/unetiM  officio  unless  some  return  is  made 
to  it  during  tbe  term  of  court  to  which  it  is  re- 
turnable; that  the  Act  of  1803,  which  first  al- 
lowed appeals  to  this  court,  deelared  that  they 
should  be  subject  to  the  same  rules,  regulations 
and  restrictions  as  are  prescribed  in  law  in 
writs  of  error.  These  principles  have  received 
the  unanimous  approval  of  this  court,  and  have 
been  acted  upon  in  a  large  number  of  cases  not 
reported,  besides  several  reported  cases  not  here 
mentioned.  And  the  court  has  never  hesitated 
to  act  on  this  rule  whenever  it  has  appeared 
from  the  record  that  the  case  came  within  it, 
although  no  motion  to  dismiss  was  made  by 
either  partv.  In  fact,  treating  it  as  a  matter 
involving  tne  jurisdiction  of  the  court,  we  can- 
not do  otherwise. 

In  the  case  of  U.  8.  v.  Curry,  Ghitf  JtuHee 
Taney,  answering  the  objection  that  the  rule 
was  extremely  technical,  replied,  that  nothing 
could  be  treated  by  this  court  as  merely  technic- 
al, and  for  that  reason  be  disregarded,  which 
was  prescribed  by  Congress  as  the  mode  of  ex- 
ercising the  court's  appellate  jurisdiction.  We 
make  the  same  observation  now,  and  add,  that 
it  is  better,  if  the  rule  is  deemed  unwise  or  in- 
convenient, to  resort  to  the  Legislature  for  its 
correction,  than  that  the  court  should  depart 
from  its  settled  course  of  action  for  a  quarter 
of  a  century. 

We  are  of  opinion  that  the  present  case  falls 
within  the  prmciple  of  these  decisions.  The 
only  appeal  that  this  record  shows  to  have  been 
either  asked  for  or  allowed,  was  that  of  May 
26,  1860.  The  transcript  was  not  filed  during 
the  term  next  succeeding  the  allowance  of  this 
appeal,  nor  until  January,  1866. 

Two  grounds  are  assigned  as  taking  the  case 
out  of  the  rule  we  have  stated. 

1.  It  is  said  that  the  appeal  of  1860  was  not 
perfected  until  the  bond  was  given  under  the 
order  of  ^November  14,1860,  and  that  until  tliis 
was  done,  there  was  in  fact  no  appeal  which 
required  the  transcript  to  be  filed. 

The  answer  to  this  is,  that  the  prayer  for  the 
appeal,  and  the  order  allowing  it,  constituted 
•8 


a  valid  appeaL  The  bond  was  not  essential  to 
it.  It  could  have  been  given  here,  and  cases 
have  been  brought  here  where  no  bond  was  ap- 
proved by  the  court  below,  and  the  court  has 
permitted  to  the  appellant  to  give  bond  in  this 
court.  Ex  parte  Muwaukee  R.  B.  Co.,  5  Wall., 
188  [72  U.  8.,  XVIII..  6761.  In  the  case  of  &y- 
nxmr  v.  Freer.  5  Wall..  822  [72  U.  8.,  XVIII., 
564],  the  Chief  Juitiee  says.that  if,  through  mis- 
take or  accideDt,no  bond  or  a  defective  bond  bad 
been  filed,  this  court  would  not  dismiss  the  ap- 
peal,but  would  permit  a  bond  to  t)e  given  here. 
And  in  all  cases  where  the  government  is  ap- 
pellant,no  bond  is  required.  It  is  not, therefore, 
an  indispensable  part  of  an  appeal  that  a  bond 
should  be  filed ;  and  the  appeal  in  this  case  must 
beheld  as  taken  on  the  26th  dajr  of  May,  1860. 

It  is  insisted  that  this  view  is  in  conflict  with 
the  case  of  The  Doe  Bermanoe,  10  Wheat.,  306. 
We  do  not  think  so.  While  the  argument  of 
counsel  on  the  merits  in  that  case  is  fully  re- 
ported, we  have  nothing  from  them  on  the  mo- 
tion to  dismiss.  The  opinion  of  the  court  states 
that  the  question  made  was,  whether  the  appeal 
was  in  due  time,  and  this  is  answered  by  say- 
ing, it  was  prayed  and  allowed  within  five 
years  from  the  date  of  the  decree.  The  appeal 
was,  therefore,  taken  in  due  time.  It  is  further 
said,  that  the  fact  tliat  the  tx>nd  was  given  after 
the  expiration  of  tbe  five  years,  did  not  vitiate 
the  appeal.  This  is  in  full  accord  with  what  we 
have  just  stated.  Thebond  may  be  given  with  ef- 
fect at  any  time  while  the  appeal  is  alive.  There 
is  no  question  made  in  the  present  case  about 
the  appeal  being  taken  within  time.  It  was 
taken  in  time.  But  the  record  was  not  filed 
in  the  court  in  time  to  save  the  appeal;  and 
that  question  was  not  made  or  thought  of  in 
7^«  the  ffermanoa  case.  It  is  perfectly  con- 
sistent with  all  that  we  know  of  that  case 
and,  indeed,  probable,  that,  though  the  tak- 
ing of  the  appeal  was  delayed  until  near  the 
expiration  of  the  five  years,  and  filing  tbe  bond 
until  after  that  period,  the  transcript  was  filed 
at  the  next  term  after  the  appeal  was  taken. 

2.  It  is  next  insisted  that  a  new  appeal  was 
taken  by  the  proceedings  of  the  14th  Novem- 
ber, 1866. 

This,  however,  is  in  direct  contradiction  of 
the  record.  The  petition  of  appellants,  after  re- 
citing the  former  decree  and  the  order  allowing 
the  appeal  of  May  26,  1860,  and  the  death  of 
some  of  tbe  plaintiffs  in  tbe  suit,  and  that  no 
appeal  bond  had  been  given,  concludes  as  fol- 
lows: "  Your  petitioners  now  appear,  and  pray 
Your  Honors  to  allow  them  to  become  parties  to 
said  appeal,  and  to  perfect  the  same  by  now  en- 
tering into  a  bond  for  tbe  appeal."  And  the 
order  made  is, "  that  said  petitioners  have  leave 
to  perfect  said  appeal,  so  allowed  at  the  June 
Term,  1859,  of  this  court,  by  giving  bond, 
ete."  The  only  appeal  referred  to  in  the  pe- 
tition, or  the  order  of  the  court,  is  the  appeal 
allowed  May,  1860,  and  no  language  is  used  in 
either  which  refers  to  a  new  apped,  or  which 
is  consistent  with  such  an  idea. 

It  is  true  that  the  citation  speaks  of  the  al- 
lowance of  the  appeal  as  obtained  at  the  Octo- 
ber Term,  1865,  but  this  recital  does  not  prove 
that  an  appeal  was  then  allowed,  when  it  stands 
unsupported  by  the  record.  Still  lees  can  it  be 
permitted  to  contradict  what  the  record  states 
to  have  been  done  on  that  subject,  at  that  time. 
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In  the  case  of  U.  8.  y.  Curry,  the  same  facta 
almost  precisely  were  relied  on  as  constituting 
a  second  appeal,  that  exist  in  this  case,  includ- 
ing the  misrechal  in  the  citation.  But  the  court 
says, "  that  after  very  carefully  considering  the 
order,  no  just  construction  of  its  language  will 
authorize  us  to  regard  it  as  a  second  appeal. 
The  citation,  which  afterwards  issued  in 
August,  1847,  calls  this  order  an  appeal,  and 
sp^ks  of  it  as  an  appeal  granted  on  the  day  it 
bears  date.  But  this  descnption  in  the  citaUon 
cannot  change  the  meaning  of  the  language  used 
in  the  order."  That  is  precisely  the  case  be- 
fore us,  and  we  think  the  ruling  a  sound  one. 

The  appeal  must,  for  these  reasons,  be  dis' 
misaed.  But,  we  may  add,  that  for  anything 
we  have  been  able  to  discover  in  this  record, 
ttie  appellants  hare  the  same  right  now,  what- 
erer  they  may  be,  to  take  a  new  appeal,  that 
they  bad  in  NoTember,  186S,  when  the  unsuc- 
cessful effort  was  made  to  revive  the  first  one. 

ated— 10  WaU.,  4» ;  U  Wall.,  887 ; »  WaU.,  674 ;  W 
U.  &.  MR ;  1 8aw7.,  T16 ;  5  8awy.,  82. 


CHARLES  N.  TYLKR.  Plff.  in  Err., 
e. 

THE  CITY  OF  BOSTON. 

(See  S.  C,  T  WaU.,  SSI-VSi.) 

I^Uentfinr  new  eombinaUoiu,  what  thould  state 
— meaning  of  "  equitaient" — quettion  of  fact. 

A  patent  for  a  discovery  of  a  new  sulMtanoe  by 
means  of  chemical  oombinatloiu  of  known  ma- 
terials, should  state  the  oomponent  parts  of  the 
new  manuhicture  claimed  with  clearness  and  pre- 
cision. 

The  term  "equivalent,"  when  used  with  regard 
to  the  chemical  action  of  such  fluids  as  can  be  dis- 
covered only  by  ezperiment,  means  equally  good. 

Whether  one  compound  of  «rlven  proportions  Is 
substantially  the  same  as  another  varying  In  the 
propontlons,  or  substantially  different,  la  a  question 
of  fact  for  the  Jury. 

[No.  61.1 
Argued  Jan.  18.  1869.       Decided  Fa.  1, 1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

This  action  was  brought  in  the  court  below 
by  the  plaintiff  in  error  to  recover  damages 
for  an  alleged  Infringement  of  patent.  Judg- 
ment having  been  rendered  in  that  court  for  the 
defendant,  the  plaintiff  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  by  the  court. 

Meter*.  4,  E.  majnutdier  and  C.  Browne, 
for  plaintiff  in  error: 

The  court  charged  the  jury  that  the  claim 
was  confined  to  a  compound  composed  of  equal 
parts,  io  bulk,  of  the  mineral  oils  used,  and 
equal  parts,  in  bulk,  of  fusel  oil,  and  to  such 
other  compounds  of  the  mineral  oils  and  fusel 
(ril  in  which  the  proportionate  bulks  of  the  two 
Mis  were  the  same  substantially,  and  this  with- 
out r^aid  to  the  kind  of  mineral  oil  that  was 
used. 

It  is  respectfully  submitted  that  this  con- 
stmctioD  is  erroneous;  that  the  proportionate 
bulks  specified  are  applicable  only  to  the 
particular  kind,  grade  or  density  of  kerosene, 


Nora— Z>)8t<nef  inn  between  invtntUmx  and  priKte*- 
e» ;  tditn  loiter  patented.  See  Hole  to  Corning  v. 
Burdeo.  56  U.  S.  (16  How.),  Oi. 

SeeTWAi^L. 


and  the  particular  kind  of  fusel  oil  whose  pro- 
portionate bulks  in  the  compound  are  stated, 
and  when  any  other  grade  or  density  of  kero- 
sene or  any  other  of  the  mineral  oils  or  any 
of  the  various  grades  of  the  other  mineral  olfs 
or  any  other  kind  of  fusel  oil  are  to  be  used, 
iheir  bulks  are  to  be  determined  by  determin- 
ing: 1,  what  bulk  of  the  given  mineral  oil  is 
necessary  to  give  equivalent  effects  to  a  given 
bulk  of  the  particular  kind  of  kerosene  whose 
proportionate  bulk  is  stated;  and,  2,  what  bulk 
of  the  given  fusel  oil  is  necessary  to  give  the 
equivalent  effects  to  a  given  bulk  of  the  partic- 
ular kind  of  fusel  oil  whose  proportionate  bulk 
is  stated. 

The  court  below  seems  to  have  felt  obliged 
to  construe  the  claims  as  for  equal  parts  of 
naphtha  and  fusel  oil,  because  of  the  rule  of 
law  settled  in  Wood  v.  Vnderhia,  6  How.,  1, 
and  the  general  rule  that  the  patent  is  to  be  up- 
held if  it  can  be  reasonably  done. 

This  construction,  "although  adopted  in  ac- 
cordance with  the  rule  that  the  patent  Is  to  be 
construed,  if  possible,  so  as  to  give  the  patentee 
the  benefit  of  his  invention,  practically  prevents 
the  patentee  from  deriving  any  benefit  from  his 
invention,  except  as  to  the  particular  compound 
consisting  of  substantially  equal  parts  of  kero- 
sene and  crude  fusel  oil;  for  a  compound  com- 
posed of  equal  partsof  naphtha  ana  crude  fusel, 
oil  is  worthless  as  a  burning  fluid,  because  of 
the  large  excess  of  fusel  oil. 

The  court  below  was  in  error  in  instructing 
the  jury  that  the  substantial  samenesses  or  di^ 
ferences  depended  ui>on  the  slight  or  great  vari- 
ations in  the  proportions  of  the  ingrSients. 

WinantY.  Denmead,  15  How.,  844. 

The  case  of  Alien  y.  Hunter,  6  McLean,  818, 
decides  (what  may  be,  perhaps,  regarded  as 
undoubted  law)  that  when  the  compound  com- 
plained of  is  composed  of  a  substituted  ingre- 
dient, "having  the  same  qualities  and  produc- 
ing the  same  result,"  it  is  an  infringement. 
Under  this  rule  it  would  seem  beyond  doubt 
that  plaintiff  would  have  recovered  on  his  evi- 
dence in  this  case  (as  to  all  these  oils  being  the 
same  except  in  density,  and  that  the  bulk  of 
naphtha  to  be  used  as  a  substitute  for  a  given 
bulk  of  kerosene,  and  necessary  to  produce  the 
same  result,  was  well  known)  had  naphtha  not 
been  mentioned  in  his  specification,  on  the 
ground  that  seventy  two  parts  of  naphtha  was 
a  well  known  substitute  for  twenty-eight  parts 
of  kerosene,  having  the  qualities  and  producing 
the  same  result.  But  upon  what  principle  can 
the  fact  that  he  has  mentioned  naphtha  in  his 
specification  as  a  substitute  for  kerosene  (there- 
by staling  only  what  was  perfectly  well  known) 
prevent  his  recovering  against  the  use  of  a  com- 
pound which  is  in  law  the  same  compound  of 
which  his  patent  purports  to  give  him  the  mo- 
nopoly? 

Mr.  Jamea  B.  Robb,  for  defendant  in 
error: 

The  language  used  by  the  patentee  in  de- 
scribing his  invention  and  the  manner  of  com- 
pounding the  same,  is  full,  clear  and  exact,  in 
view  of  the  construction  adopted  by  the  court 
below,  but  to  give  it  the  construction  contended 
for  by  the  plaintiff,  the  obvious  intent  of  the 
terms  used  must  be  disregarded,  and  the  same 
word  must  also  be  taken  in  different  senses  in  the 
same  sentence;  that  is,  the  word  "  quantity" 
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when  used  in  reference  to  fusel  oil,  alciiohol  or 
kerosene,  means  measure;  but  when  used  in 
reference  to  naphtha  or  petroleum,  it  must  be 
tfiken  to  mean  weight,  against  the  manifest  in- 
tention of  the  patentee  when  the  specification 
was  drawn. 

"  Words  are  not  to  be  distorted  so  as  to  af- 
fect what  may  be  suppc»ed  to  have  been  the 
intention  of  the  one  using  them;  but  they  are 
to  have  a  reasonable  construction  connected 
with  the  sentence  in  which  used." 

AlUn  ▼.  Hunter,  6  McLean,  807. 

Mr.  Juttiee  Orler,  delivered  the  opinion  of 
the  court: 

The  plaintiff  claims  to  have  discovered  a  new 
Compound  sulwtance,  being  a  combination  of 
fusel  oil  with  the  mineral  and  earthy  oils,  which 
compound  constitutes  a  burning  fluid,  "bv 
which  term,"  he  says,  "  I  mean  a  liquid  which 
will  bum  for  the  purpose  of  illummation  with- 
out material  smoke,  in  a  lamp  with  a  small  solid 
wick,  and  without  a  chimney." 

The  first  claim  of  his  patent  (the  one  which 
the  defendant  is  charged  to  have  infringed) 
is:  "The  compound  produced  by  the  combina- 
tion of  the  mineral  or  earthy  oils  with  fusel  oil 
in  the  manner  and  for  the  purpose  substantially 
as  herein  set  forth,  said  compound  constituting 
a  new  manufacture." 

The  component  parts  of  this  new  manufact- 
ure are  de8cril)ed  as  "  by  measure,  crude  fusel 
oil  one  part,  kerosene  one  part."  This  com- 
bination, the  patent  states,  may  be  varied  by 
the  substitution  of  naphtha  or  crude  petroleum 
in  place  of  kerosene,  or  a  part  of  the  kerosene, 
by  an  equal  quantity  of  naphtha  or  crude  petrol- 
eum; "  the  exact  quantity  of  fusel  oil  which 
is  necessary  to  produce  the  most  desirable  com- 
pound must  l)e  determined  by  experiment." 

Now,  a  machine  which  consists  of  a  combina- 
tion of  devices  is  the  subject  of  invention,  and 
its  effects  may  l>e  calculated  apriori;  while  a  dis- 
covery of  a  new  substance  by  means  of  chemical 
combmations  of  known  materials  is  empirical, 
and  discovered  by  experiment.  Where  patent  is 
claimed  for  such  a  discovery,  it  should  state  the 
component  partsof  the  newmanufacture  claimed 
with  clearness  and  precision,  and  not  leave 
the  person  attempting  to  use  the  discoverj'  to 
find  it  out  "by  experiment."  The  law  requires 
the  applicant  for  a  patent-right  to  deliver  a 
written  description  of  the  manner  and  process 
of  making  and  compounding  his  new  discov- 
ered compound.  The  art  is  new  and,  therefore, 
persons  cannot  be  presumed  to  be  skilled  in  it 
or  to  anticipate  the  result  of  chemical  combi- 
nations of  elements  not  in  daily  use. 

The  defendants  used  a  burning  fluid  com- 
posed of  naphtha  seventy-two  and  fusel  oil 
twenty-eight  parts ;  and  expert  chemists  proved 
that  seventy-two  parts  in  bulk  of  naphtha  was 
the  substantial  equivalent  of  twenty -eight  parts 
of  kerosene. 

This  term '  'equi  valent,"  when  speaking  of  ma- 
chines, has  a  certain  definite  meaning,  but  when 
used  with  regard  to  the  chemical  action  of  such 
fluids  as  can  De  discovered  only  by  experiment, 
it  only  means  equally  good.  But  while  the 
specification  of  the  patent  suggests  the  sulwti- 
tution  of  naphtha  for  crude  petroleum,  it  pre- 
scribes no  other  proportion  than  that  of  equal 
parts  by  measure.    The  explanation  that  the 
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"kerosene  must  be  replaced  by  an  equal  quan- 
tity of  naphtha"  does  not  alter  the  case. 

The  charge  which  the  court  gave  is  a  clear 
and  intelligible  statement  of  the  principles  of 
law  which  should  govern  the  jury  in  making 
up  their  verdict.  It  said  properly,  that 
"whether  one  compound  of  given  proportions 
is  substantially  the  same  as  another  compound 
varying  in  the  proportions — whether  they  are 
sulwtantiaily  the  same  or  sulwtantially  different 
— is  a  question  of  fact  and  for  the  jury." 

Under  this  instruction  the  jury  found  a  ver- 
dict for  the  defendants,  with  which  the  parties 
must  be  content.  If  the  jury  have  erred,  the 
remedy  is  not  in  this  court. 

Judgment  affirmed. 


THOMPSON  DEAN,  Appt., 

e. 

THOMAS    A.    NELSON   and    Wife,   and 

BEN  MAY. 

(See  8.  C,  "Thornton  v.  Dean,"  7  Wall.,  342-8M.) 

Decree,  iehen  final. 

A  decree  which  determines  the  principal  matter 
In  oontroveriiy  between  the  parties  is  final  altbouvb 
It  directs  certain  accounts  to  be  taken. 

[No.  438.  J 
Argued  Jan.  S9, 1869.      Decided  Fd>.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Tennes- 
see. 

The  case  is  sufflciently  stated  by  the  court. 

For  the  history  and  facts  of  the  case,  see  the 
decision  of  this  court  upon  the  merits  in  77 
U.  8.  (10  Wall.),  158-172. 

On  motion  to  dismiss. 

Mr.  P.  Phillips,  for  appellee. 

(No  counsel  appeared  upon  this  motion  for 
appellant.) 

Mr.  Chief  Jueliee  Chase  delivered  the  opin- 
ion of  the  court: 

We  are  asked  to  dismiss  the  appeal  in  this 
cause,  on  the  ground  that  the  decree  from  which 
it  was  taken  was  not  final. 

On  looking  into  the  record,  we  find  that  the 
controversy  related  to  the  ownership  and  trans- 
fer of  204  shares  of  the  stock  of  the  Memphis 
Gas  Light  Company,  and  to  the  rights  of  the 
parties  under  contract  relating  to  the  purchase, 
sale  and  transfer  of  the  stock. 

The  decree  directs  that  Dean,  the  defendant 
below  and  appellant  here, transfer  forthwith  up- 
on the  b<x)ks  of  the  Company,  194  shares  of  the 
stock,  to  one  of  the  plaintiffs  below,  who  are  ap- 
pellees h6re,  and  ten  shares  to  another.  It  di- 
rects, further,  that  account  be  taken  and  stated 
as  to  the  amount  paid  and  to  be  paid  for  the 
stock,  and  as  to  dividends  accrued  and  to  be 
credited  under  the  contracts  between  the  par- 
ties. This  decree  was  rendered  on  the  12th  of 
March,  1868,  and  appeal  was  allowed  on  the 
same  day;  the  bond  was  given  on  the  2{id. 

Was  this  decree  final  fdr  the  purpose  of  ap- 
peal? 

Note.— Wfcat  ta  a  "final  decree  "  or  Judtpnent  of 
»tate  or  other  court  frtm  which  appeal  may  be  taken. 
Cico  note  to  Gibbons  v.  Ogden,  U  U.  &  i6  Wheat.), 
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The  eighth  rule  of  the  court,  prescribing  the 
practice  of  the  United  States  courts  in  equity, 
directs  that  "if  the  decree  be  for  the  perform- 
ance of  any  specific  act,  it  shall  pre8crit)e  tlie 
time  within  which  the  act  shall  be  done,  of 
vliich  the  defendant  is  bound  to  talce  notice," 
and  tliat,  "on  affidavit  by  the  plaintiff  of  non- 
performance within  the  prescribed  time,  the 
clerk  shall  issue  a  writ  of  attachment  against 
tiie  delinquent  party,  from  which  he  shall  not 
be  discharged  unless  on  full  compliance,  or  by 
special  order  enlarging  the  time. 

In  this  case  the  decree  directs  the  perform- 
ance of  a  specific  act,  and  requires  that  it  be 
done  forthwith.  The  effect  of  the  act  when 
wlien  done  is  to  invest  the  transferees  with  all 
the  rights  of  owneialiip.  It  changes  tlie  prop- 
erty in  the  stock  as  absolutely  andas  complete- 
ly as  could  be  done  by  execution  on  a  decree 
for  sale.  It  looks  to  no  future  modification 
or  change  of  the  decree.  No  such  change  or 
modification  was  possible  after  the  term,  except 
on  rehearing  or  by  bill  of  review  in  the  circuit 
court,  or  through  appeal  in  this  court. 

So  far  as  the  court  below  was  concerned,  the 
decree  in  the  case  determined  the  principal 
matter  in  controversy  1)etween  the  parties. 
And  since  the  decree  could  not  be  changed  ex- 
cept through  a  new  and  distinct  proceeding,  it 
determined  that  matter  finally. 

Why,  then,  must  it  not  be  regarded  as  a  final 
decree  within  the  meaning  of  the  Acts  of  Con- 
gress providing  for  appeals? 

The  eighth  rule  of  practice  to  which  we 
liave  referred  certainly  regards  such  a  decree 
as  that  now  under  consideration  as  final  in  re- 
spect to  the  act  to  be  performed. 

But  it  is  insisted  that  this  court  has  held  that 
no  decree  which  does  not  completely  dispose 
of  the  whole  cause  is  final,  and  that  this  decree, 
thongh  disposing  completely  of  the  controversy 
as  to  the  owner^ip  of  the  stock,  is  not  final, 
because  it  directs  certain  accounts  to  be  taken. 

It  is  true  that  this  court  has  always  desired 
that  appeals  be  taken  only  from  decrees  which 
are  not  only  final  but  complete;  and  has,  upon 
one  occasion,  at  least,  directed  the  attention  of 
the  circuit  courts  to  the  expediency  and  im- 
portance of  refraining  from  making  final  de- 
crees on  any  part  of  a  cause,  however  impor- 
tant, until  prepared  to  dispose  of  it  completely. 
Such  a  course  would,  undoubtedly,  save  much 
inconvenience,  both  to  the  circuit  courts  and 
tliis  court,  and  diminish  largely  the  expense  of 
Utigation  to  suiton. 

And  it  may  be  true,  that  under  the  influence 
of  these  considerations  the  degree  of  finality 
essential  to  the  right  of  appeal  has  been  some- 
times  poshed  auite  to  the  limit  of  construction. 
But  we  think  that  the  current  of  decisions  fully 
sustains  the  rule  laid  down  by  the  late  ChUf 
JuiHee  in  the  case  of  Forgay  v.  Conrad,  and 
which  we  again  declare  in  his  own  language: 
"When  the  decree  decides  the  right  to  the 
property  in  contest,  and  directs  it  to  be  de- 
nvered  up  by  the  defendant  to  the  complainant, 
(X  directs  it  to  be  sold,  or  directs  the  defend- 
ant to  pay  a  certain  sum  of  money  to  the  com- 
plainant, and  the  complainant  is  entitled  to 
have  such  decree  carried  immediatelv  into  ex- 
ecution, the  decree  must  be  regarded  as  a  final 
one  U)  tliat  extent,  and  authorizes  an  appeal 
to  this  court,  although  so  much  of  the  biU  is 
See?  WaUu 


retained  in  the  circuit  court  as  is  necessary  for 
the  purpose  of  adjusting  by  further  decree  the 
accounts  l)etween  the  parties  pursuant  to  the 
decree  passed." 

The  reasoning  in  the  case  juat  cited  fully 
vindicates  this  rule,  in  our  judgment,  as  a  sound 
construction  of  the  Acts  of  Congress  relat- 
ing to  appeals,  and  is  sustained  by  the  author- 
ity of  several  decisions.  Ray  v.  Imw,  8  Cranch, 
179;  Wliiting  v.  Bank  U.  S.,  18  Pet.,  6;  lii- 
ehoud  V.  OirodA  How. ,505;  Orchards.  Hughet, 
1  Wall.,  73  [68  U.  8.,  XVII. .  560];  Ma.  and 
Minn.  R.  R.  Co.  v.  SoutUr,  a  Wall.,  440  [6917. 
8..  XVII.,  8601:  Withenimry  v.  U.  &,6  Wall., 
821  [72  U.  8..  XVIII..  613]. 

And  it  is  quite  clear  that  the  appeal  under 
consideration  is  within  this  rule.  The  decree 
for  which  it  was  taken  decided  the  right  to  the 

Eroperty  in  contest,  directed  it  to  be  delivered 
y  defendant  to  complainant  by  transfer,  enti- 
tled the  complainant  to  have  the  decree  carried 
immediately  into  execution,  leaving  only  to  be 
adjusted,  accounts  between  the  parties  in  pursu- 
ance of  the  decree  settling  the  question  of 
ownership. 

ItfoUows  UuU  tite  motion  to  dismist  mutt  be 
denied. 

Cited— 7  Wall.,  5T7 ;  B  Wall.,  98 ;  22  WaU.,  245 ;  108 
U.  8.,  4, 432. 


THE  PACIFIC  INSURANCE  COMPANY. 

Plf: 

«. 
FRANK  SOULE,  Collector  of  Internal  Rev- 
enue. 

(See  S.  C,  7  Wall.,  438-446.) 

Income  tax,  return  of  income  in  currency — is  ob- 
ligatory. 

The  9th  section  of  tbe  Internal  Revenue  Act  of 
July  13, 18H6,  Is  to  t>e  construed  to  require  that  tbe 
difference  between  coined  money  and  le^al  tender 
currency  sliallbe  added  tn  the  return  of  a  person's 
income  when  made  in  coined  money ;  and  that  be 
shall  pay  tbe  tax  or  duty  upou  the  amount  thus  in- 
creased. 

Such  (ax  is  not  a  direct  tax,  but  a  duty  or  excise, 
and  is  obligatory. 

[No.  43.] 
Argued  Jan.  U,  1869.       Decided  Feb.  1,  1869. 

ON  a  certificate  of  division  of   opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  or  California. 

Tbe  case  is  sufflcientlv  stated  by  the  court. 

Menm-s.  John  A.  WiU«  and  W.  0.  Bartlett, 
for  plaintiff: 

(The  following  is  an  abstract  of  an  argument 
by  Mr.  W.  O.  Bartlett.  on  the  constitutionality 
of  the  income  tax,  filed  by  Mr.  Wills): 
In  the  income  tax  a  capitation  tax  t 

A  capitation  tax  is  thus  defined  in  Bour.  Law 
Diet. : 

"  A  poll  tax;  ah  imposition  which  is  yearly 
laid  on  each  person,  according  to  his  estate  and 
ability." 

Dr.  Adam  Smith,  than  whom  there  is  no 
higher  authority  on  this  subject,  says: 

"  The  taxes  which  it  is  intended  should  fall 
indifferently  u])on  every  species  of  revenue,  are 
capitation  taxes  and  taxes  upon  consumable 
commodities.  These  must  be  paid  indifferently 
from  whatever  revenue  the  contributors  may 
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poeiess;  from  the  rent  of  their  land,  from  the 

Eroflts  of  their  stock,  or  from  the  wages  of  their 
ibor." 

In  England  poll  taxes  were  at  first  levied 
upon  certain  classes,  "  At  three  shillings  in  the 
pound  of  their  supposed  Income;"  and  subse 
quently  upon  the  same  and  other  classes  ac- 
cording to  their  rank.  Smith,  Wealth  of  Na- 
tions, m.  In  Fiance,  in  1695,  the  capitation 
tax  varied  in  amount  fnnn  about  five  cents  to 
about  $400.    2  Journal  du  Plau,  828. 

The  larger  branch  of  the  inquiry — Is  the  in- 
come a  direct  tax? — seems  to  me  to  dispose  of 
the  point  of  its  constititutionality.  Is  it  a  di- 
rect tax?  If  it  is  a  direct  tax,  whether  or  not 
it  be  a  capitation  tax,  not  being  laid  in  propor- 
tion to  the  census,  it  must  still  be  unconstitu- 
tional. 

What,  then,  is  a  direct  tax?  Dr.  Adam  Smith 
sets  f  orUi  a  tax  upon  a  person's  revenue — which 
is  but  another  name  for  his  income — to  be  a  di- 
rect tax.  8  Wealth  of  Nations,  331. 

J.  R.  HcCulIoch  divides  his  work  on  taxa- 
tion into  two  parts:  Part  I.,  On  Direct  Taxes, 
and  Part  II.,  On  Indirect  Taxes;  and  under 
the  head  of  direct  taxes,  he  treats  of  taxes  on 
property  and  income. 

John  Mill,  under  the  title  of  direct  taxes, 
which  are  designed  to  fall  upon  all  sources  of 
income,  says:  "  Assessed  taxes,  poll  taxes,  and 
income  taxes,  are  of  this  description."  Ele- 
ments of  Political  Economy,  867. 

Say  defines  a  direct  tax  to  be,  "  The  absolute 
demand  of  the  specific  portion  of  an  individual's 
real  or  supposed  revenue^ "  Political  Economy, 
466. 

John  Stuart  Mill  proceeds  to  an  elaborate  dis- 
cussion of  the  subject  of  income  tax,  under  the 
head  of  direct  taxes.  2  Political  £conomy,871, 
882. 

Dr.  Lieber,  referring  to  the  different  modes 
of  levying  taxes,  says:  "  The  first  way  is  to  di- 
rect; to  determine  from  the  statement  of  the 
parties  concerned,  or  from  official  information, 
the  net  income  of  persons.  This  kind  of  tax 
Is  called  Urtet.  7  Encyclopedia  Americana, 
155. 

Taxes  are  usually  divided  into  direct  and  in- 
direct; the  former  include  assessments  made 
upon  the  real  and  pergonal  estate  of  the  tax 
payer  upon  his  income  or  upon  his  head.  New 
Am.  Cyclop. 

In  the  Parliamentary  debates  of  the  subject 
of  income  tax,  the  income  tax  was  always 
spoken  of  as  a  direct  tax. 

The  framers  of  the  Constitution  attached  the 
greatest  importance  to  the  provision  resp^ct- 
hig  direct  taxation,  and  they  adopted  it  under- 
standingly. 

The  framers  of  the  Constitution  considered : 

First.  A  tax  on  land  to  be  a  direct  tax. 

Second.  A  general  assessment  on  property  to 
be  a  direct  tax. 

I  then  expect  to  establish  by  legal  decisions. 

Third.  That  if  a  tax  on  land  be  a  direct  tax, 
or  if  a  general  assessment  on  property  be  a  di- 
rect tax,  it  follows,  as  an  unavoidable  conse- 
quence, that  the  income  tax  is  a  direct  tax. 

See  "  The  genuine  information  delivered  to 
the  Legislature  of  the  State  of  Maryland,  rela- 
tive to  the  proceedings  of  the  General  Conven- 
tion held  at  I^iladelphia  In  1787,  by  Luther 
Martin,  Esq.,  Attorney- General  of  Maryland, 


and  one  of  the  delegates  in  the  said  Conven- 
tion," from  which  it  aiipean  that  direct  taxation 
was  "  either  a  capitation  on  their  heads  or  an 
assessment  on  their  property."   Jbid.,  I,  p.  868. 

In  the  celebrated  carriage  case,  HyUon  v.  J7. 
S.,  8  Dall,  174,  Mr.  Hamilton  appeared  forthe 
government,  and  in  the  course  of  his  argument 
he  mentioned  as  taxes  which  were  to  be  consid- 
ered direct  taxes,  capitation  taxes,  taxes  on 
land,  and  buildings,  and  general  assessment. 

Samuel  Dexter  was  in  Congress  in  1704, 
when  arose  the  first  discussion  in  that  body,  as 
to  what  constitutes  direct  taxation.  Mr.  Dex- 
ter said  he  "  Thought  that  a  general  tax  on  all 
taxable  property  was  a  direct  tax,  because  it 
was  paid  without  being  repaid  by  the  consum- 
er." Annals  of  Congress,  1798-1795. 

In  an  early  case  (1796),  the  court  laid  down 
the  doctrine  that  a  tax  on  land  is  a  direct  tax, 
in  the  following  emphatic  terms:  "  Both  in 
theory  and  practice,  a  tax  on  land  is  a  direct 
tax.    Hylion  v.  171  8.  (mpra). 

"A  tax  on  land  is  a  direct  tax,  and  being  un- 
apportioned  according  to  the  census,  it  is  con- 
sequently unconstitutional  and  void." 

9  Mass.,  872;  1  Ashm.,  186:  11  Wend.,  298; 
17  Wend.,  402;  Washb.  Real  Prop.,  2572,  and 
cases  there  cited. 

In  the  case  of  Almy  v.  Cal^omia,  24  How.. 
174  (65  U.  S.,  XVI.,  646),  the  Supreme  Court 
of  the  United  States  held  that  a  tax  or  duty  on 
a  bill  of  lading,  although  differing  in  form  from 
a  duty  on  the  article  shipped,  is  in  substance 
the  same  thing;  and  that  a  law  prohibiting  a 
tax  on  the  article  shipped,  by  necessary  impli- 
cation, prohibits  a  tax  on  the  bill  of  lading  of 
the  same  article. 

The  State  of  Maryland  undertook  to  levy  a 
tax  on  the  occupation  of  an  importer,  by  re- 
quiring him  to  pay  for  a  license  to  carry  on  his 
his  business;  but  Chief  Juttiee  Marshall  de- 
cided that  this  was  a  tax  on  imports,  and  being 
laid  by  a  State,  was  unconstitutional  and  void. 

Broun y.  Maryland,  12  Wheat.,  429. 

If  the  doctrine  on  which  the  income  tax  is 
founded  is  correct;  if  the  United  States,  being 
prohibited  from  laying  an  unapportioned  tax 
on  land,  can  lay  it  on  the  income  of  the  land; 
then,  by  (mrity  of  reasoning,  the  States,  wliich 
are  prohibited  from  taxing  imports  and  exporta, 
may  lav  a  tax  on  any  amount  on  all  incomes, 
derived  from  imports  and  exports. 

12  Wheat.,  489;  2  Pet.,  449;  12  Wheat.,  436; 
4  Wheat.,  816;  ByUtm  v.  U.S.,S  Dall.,  171. 

In  the  debate  on  the  provision  of  the  Consti- 
tution relating  to  direct  taxation,  in  the  Feder- 
al Convention,  Oliver  Ellsworth  said:  "The 
sum  allotted  to  a  State  may  be  levied  without 
difficulty  according  to  the  plan  used  bv  the 
State  in  raising  its  own  supplies."  6  Elliott. 
Debates,  305. 

In  the  Virginia  Convention,  which  ratified 
the  Constitution,  Governor  Randolph  said  of  the 
direct  tax  by  the  General  Government:  "  It 
must  be  clearly  laid  on  the  most  productive  ar- 
ticle in  each  particular  State.  •  •  •  Were 
the  tax  laid  on  one  uniform  article  throughout 
the  Union,  its  operation  would  be  oppressive 
on  a  considerable  part  of  the  people.  8  El- 
liott, Debates,  121,  122. 

Fortunately,  wc  have  the  opinion  of  John 
Marshall  on  this  provision  of  the  Constitution. 
It  was  expressed  very  fully  in  the  Virginia  Con- 
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rention,  called  to  ratify  the  Constitution,  and 
it  accords  with  that  of  Mr.  Ellsworth  and  that 
of  Goremor  Randolph,  and  is  entirely  at  yari- 
uoe  with  the  views  which  I  have  criticised,  of 
Uie  judges  in  the  Hytton  case. 

In  the  debate  on  the  provision  relating  to  di- 
rect taxes,  James  Monroe  had  asked:  "Wnat  are 
the  objects  of  direct  taxation?  •  •  •  *  Will 
the  taxes  be  laid  on  land?  »  *  •  •  Avery 
ooosideiable  part  of  the  community  would  es- 
c«p«i  •  •  •  •  What  is  the  extent  of  the 
power  of  Uying  and  collecting  direct  taxes? 
Doeg  it  not  give  to  the  United  States  all  the 
lesonroes  of  the  individual  States?"  8  El- 
liott, Debates.  316.  Judge  Marshall  said,  in 
aiuwer:  "  Where  is  the  absurdity  of  having 
thirteen  revenues?  Will  they  clash  with  and 
injure  each  other?  If  not,  why  cannot  Congress 
make  thirteen  distinct  laws,  and  impose  the  tax- 
es on  the  general  objects  of  taxation  in  each 
State,  so  as  that  all  persons  of  the  society  shall 
psr  equally,  as  they  oueht?"  Ibid.,  285. 

Mr.  Madison  followed  John  Marshall  in  the 
ddwte,  andhesaid: 

"It  has  been  said  that  ten  men  deputed  from 
this  State,  and  others  in  proportion  from  other 
States,  will  not  be  able  to  adjust  direct  taxes  so 
u  to  sccomodate  the  various  citizens  in  thirteen 
States.    I  confess  I  do  not  see  the  force  of  this 
observation.     *    *    •    *    If  the  General  Gov- 
enuneat  were  tied  down  to  one  object,  I  con- 
las  the  objection  would  have  some  force  in  it. 
But  if  this  be  not  the  case,  it  can  have  no 
wei^t.    If  it  should  have  a  general  power  of 
direct  taxation,  they  could  select  the  most  prop- 
er objects,  and  distribute  the  taxes  in  such  a 
maimer  as  that  they  should  fall  in  a  due  degree 
on  every  member  of  the  community.    Thev 
«ill  be  limited  to  fix  the  proportion  of  each 
State,  but  they  must  raise  it  in  the  most  conven- 
ient and  satisfactory  manner  to  the  public." 
lUi.,  258,  254,  255. 
On  a  subsequent  day  Mr.  Madison  said : 
"  The  most  proper  articles  will  be  selected  in 
each  State.     If  one  article  in  any  State  should 
be  deficient,  it  will  be  laid  on  another  article." 
iMi.807. 
Pstrjck  Henry  pointedly  asked: 
"  Does  the  honorable  gentleman  mean  that 
the  thirteen  States  will  have  thirteen  different 
Inlaws?"    iwa.,  827. 
Mr.  Madison,  in  reply,  said: 
"  It  has  been  amply  proved  that  the  General 
GovenuneDt  can  lay  taxes  as  conveniently  to 
the  people  aa  the  state  governments,  by  imitat- 
ing the  state  systems  of  taxation."    Ibid. ,  829. 
And  Mr.  George  Nicholas,  also  in  reply  to 
Mr.  Henry,  said : 

"  Had  tajces  been  imiform,  it  would  have 
been  nniveraally  objected  to;  for  no  one  object 
mold  be  selected  without  involving  great  in- 
caavenienoes  and  oppressions."    Ibid.,  457. 

Mr.  Oeoige  Madison  remarked  that  "The 
General  Government  was  not  precluded  from 
lajing  the  proportion  of  any  particular  State 
on  any  species  of  property  they  might  think 

ptopef."  im.,m. 

Mr.  W.  M.  ET»rts,  Atty-Oen.,  for  defend- 
■ata: 

It  was  clearly  the  object  of  the  last  subdi- 
Tiaod  of  the  9th  section  of  the  Act  of  Congress 
o<  July  13.  1886  (Stot.  at  L.  for  1865-6,  p.  147), 
to  compel  parties  to  pay  the  legal  percentage 
&»  7  Wau-  U.  a,  Book  1«. 


on  their  incomes,  estimating  them  at  their 
value  in  the  legal  tender  currency;  else  why, 
in  case  of  refusal  to  declare  in  which  currency 
the  income  return  is  made,  should  the  assessor 
be  entitled  to  disregard  the  return,  and  exact, 
over  and  above  the  regular  income  tax,  a  pen- 
alty of  twenty-flve  per  cent.  ?  And,  secondly, 
why  are  "the  lists,  required  by  law  to  be  fur- 
nished to  collectors,  by  assessors,"  required  "in 
all  cases  to  contain  the  several  amounts  of 
taxes  assessed,  estimated  or  valued  in  legal  cur- 
rency only?"  This  is  evident  from  other  pro- 
visionsof  the  Internal  Revenue  Law.  Thus,  by 
section  20,  of  Act  of  June  30,  1864,  as  amend- 
ed by  Act  of  July  18,  1866  (Stat.  atL.  for  1865, 
1866,  p.  108),  as  soon  as  the  assessment  has  be- 
come perfect,  the  assessor  is  to  make  out  the 
list  and  send  it  to  the  collector,  and  this  list 
is  the  guide  of  the  collector  in  the  collec- 
tion of  the  tax;  and  by  section  84  of  same 
Act  as  amended  (Stat,  at  L.  for  1865  and  1866, 
p.  110),  the  collector  is  charged  with  the 
amount  of  taxes  as  stated  on  the  lists,  and 
credited  with  the  amount  of  his  collection. 

It  is  difficult  to  see  how  the  learned  judge 
who  held  that  the  law  of  July  18, 1866,  required 
that  the  difference  between  coined  money  and 
legal  tender  money  must  be  added  to  the  return 
when  made  in  com  money,  and  that  the  party 
must  pay  the  tax  or  dutv  upon  the  amount  thus 
assessed,  could  also  hold  that  the  second,  third, 
fourth  and  fifth  questions  set  forth  in  the  cer- 
tificate "  occurred  "  in  this  case.  For,  taking 
the  affirmative  of  the  proposition  Just  stated  aa 
correct,  and  applying  it  to  the  conceded  facts 
of  the  case,  the  only  question  presented  (inde- 
pendently of  those  numbered  six  and  seven),  is, 
whether  a  tax  legally  assessed  against  the 
plaintiff,  amounting  to  $7,365,  could  be  satis- 
fied by  the  payment  bf  |S,836. 

The  Act  of  July  11.  1862  (12  Stat,  at  L.,  p. 
the 


i,  confers  no  such  right  as  is  claimed  by  the 
plaintiff  in  this  suit. 

The  tax  due  from  the  defendant  in  this  case 
was  17,865.68,  which  the  defendant  refused  to 
pay  otherwise  than  by  a  tender  of  $5,836.75  in 
legal  tender  currency.  It  is  clear  that  the 
plaintiff  has  been  assessed  according  to  law, 
provided  the  law  be  constitutional.  But  what 
objection  can  be  urged  against  the  power  of 
Congress  to  compel  all  puties  in  making  their 
returns  to  state  their  income,  not  in  coin  dollars, 
but  in  dollar  treasury  notes? 

The  tax  on  incomes  is  not  a  "direct  tax"  with- 
in the  meaning  of  the  Constitution,  and  is  not 
subject  to  the  rule  of  apportionment  prescribed 
by  article  I.,  section  2,  of  the  Constitution. 

The  case  of  Hyltm  v.  U.  8..  3  Dall.,  171, 
seems  conclusiva  on  the  point  here  raised. 

Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court : 

The  plaintiff  brought  an  action  to  recover 
back  certain  taxes  upon  its  business  and  income 
which  it  had  paid  to  the  defendant  upon  com- 
pulsion and  under  protest.  The  defendant  de- 
murred to  the  plaintiff's  complaint.  Upon  the 
argument  of  the  demurrer,  the  opinions  of  the 
judges  of  the  circuit  court  were  opposed  upon 
seven  questions,  which  are  set  forth  in  the  rec- 
ord. According  to  the  view  which  we  take  of 
the  case,  it  will  oe  suffiicient  to  answer  two  of 
them.  They  cover  the  entire  grounds  of  the 
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controyerey  between  the  parties,  and  their  de- 
termination will  be  conclusive. 

They  are  the  first  and  the  sixth.  The  first  is : 

"Whether  that  portion  of  the  ninth  (9th)  see 
tion  of  the  Act  of  Congress,  approved  July  13, 
1866,  entitled  'An  Act  to  Reduce  Internal  Tax 
ation,'  and  to  amend  an  Act,  entitled  'An  Act 
to  Provide  Internal  Revenue  to  Support  the 
Goverament,  to  pay  Interest  on  the  PubUc  Debt, 
and  for  Other  Purposes,'  approved  June  80. 
1864,  and  Acts  amendatory  thereof,  which  pro- 
vides as  follows,  to  wit: 

'That  it  shall  be  the  dutv  of  all  persons  re- 
quired to  make  returns  or  lists  of  income,  and 
articles  or  objects  charged  with  an  internal  tax, 
to  declare  in  such  returns  or  lists,  whether  the 
several  rates  and  amounts  therein  contained 
are  stated  according  to  their  values  in  legal  tend- 
er currency,  or  according  to  their  values  in 
coined  money ;  and  in  case  of  neglect  or  refus- 
al so  to  declare,  to  the  satisfaction  of  the  assist- 
ant assessor  receiving  such  returns  or  lists,  such 
assistant  assessor  is  hereby  required  to  make  re- 
turns or  lists  for  such  persons  neglecting  or  re- 
fusing, as  in  cases  of  persons  neglecting  or  re- 
fusing to  make  the  returns  or  lists  required  by 
the  Acts  aforesaid,  and  to  assess  the  duty  there- 
on, and  to  add  thereto  the  amount  of  penalties 
imposed  by  law  in  cases  of  such  neglect  or  re- 
fusal. And  whenever  the  rates  and  amounts 
contained  in  the  returns  or  lists,  as  aforesaid, 
shall  be  stated  in  coined  money,  it  shall  be  the 
duty  of  each  assessor,  receiving  the  same,  to  re- 
duce such  rates  and  amounts  to  their  equivalent 
in  legal  tender  currency,  according  to  the  value 
of  such  coined  money  m  said  currency,  for  the 
time  covered  by  said  returns.  And  the  lists 
required  by  law  to  be  furnished  to  collectors, 
by  assessors,  shall,  in  all  cases,  contain  the  sev- 
eral amounts  of  taxes  or  duties  assessed,  esti- 
mated or  valued  in  legal  tender  currency  only  — 
is  to  he  construed  as  merely  providing  a  rule  as 
to  the  currency  in  wliich  accounts,  returns  and 
lists  are  to  be  stated,  with  a  view  to  uniformity 
in  keeping  the  accounts  of  internal  revenue,  or 
whether  it  is  to  be  construed  as  denying  to  a 
person  who  has  received  in  coined  money,  in- 
comes or  other  moneys  subject  to  tax  or  duty, 
the  right  to  return  the  amount  thereof  in  the 
currency  in  which  it  was  actually  received,  and 
to  pay  the  tax  or  duty  thereon  in  legal  tender 
currency,  and  be  construed  to  require  that  the 
difference  between  coined  money  and  legal 
tender  currency  shall  be  added  to  his  return, 
when  made  in  coined  money,  and  that  he  shall 
pay  the  tax  or  duty  upon  the  amount  thus  in- 
creased." 

We  think  there  can  be  no  doubt  as  to  the 
proi)er  solution  of  this  question.  A  brief  an- 
alysis of  the  provisions  of  the  statute  which 
be&r  upon  the  subject,  will  be  sufficient  to  main- 
tain the  conclusion  at  which  we  have  arrived. 

1.  The  person  making  the  return  is  required 
to  declare  whether  the  amounts  set  forth  in  it 
are  stated  according  to  their  value  in  legal  cur- 
rency or  in  coined  money. 

3.  If  he  fail  to  do  so,  he  is  subjected  to  a  pen- 
alty, and  the  assessor  is  required  to  make  the 
returns  for  him. 

3.  The  list,  with  all  the  amounts  therein 
stated,  according  to  their  values  in  legal  tend- 
er currency,  is  to  be  placed  by  the  assessor  in 
the  hands  uf  the  collector. 
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4.  The  assessor  (tie)  is  char^red  with  the  ag- 
gre«;ate  amount  and  credited  with  his  collections 
ana  otherwise,  as  is  provided  by  the  statute. 

5.  The  taxes  are  made  a  lien,  and  in  default 
of  payment,  property  is  to  be  seized  and  sold 
by  the  collector.  Both  personal  and  real  estate 
are  liable.  FuU  directions  are  given  for  the 
conduct  of  the  proceedings. 

The  meaning  of  the  statute,  examined  by  its 
own  light,  is  so  clear  that  argument  or  illustrtt- 
tion  is  unnecessary.  It  was  the  object  of  Con- 
gress to  provide  a  uniform  basis  of  taxation,  in 
order  to  secure  uniformity  in  the  burdens  im- 
posed. "Equality  is  equity."  According  to 
the  theory  of  the  plaintiff,  it  had  a  right  to  £ive 
the  assessment  made  upon  the  amounts  received 
in  coin,  and  to  pay  in  currency,  while  others,  . 
whose  receipts  were  in  currency,  were  to  be 
taxed  upon  that  basis,  and  to  pay  in  the  same 
medium  as  the  plaintiff.  Such  a  result  would 
be  subversive  oi  the  plainest  principles  of  rea- 
son and  justice.  It  cannot  lie  supposed  that 
such  was  the  intention  of  those  who  framed 
the  law.  Certainly  nothing  in  its  language 
would  warrant  the  construction  contended  for. 

Where  the  power  of  taxation,  exercised  by 
Congress,  is  warranted  by  the  Constitution,  as 
to  mode  and  subject,  it  is,  necessarily,  unlimit- 
ed in  its  nature.  Congress  may  prescribe  the 
basis,  fix  the  rates,  and  require  payment  as  it 
may  deem  proper.  Within  uie  limits  of  the  Con- 
stitution it  is  supreme  in  its  action.  No  power 
of  supervision  or  control  is  lodged  in  either  of 
the  other  departments  of  the  government. 

To  this  question  it  must  be  answered,  that  the 
statute  did  deny  to  the  plaintiff  the  right  to  have 
the  assessment  made  otherwise  than  as  it  was 
made  by  the  assessor ;  and  that  it  required  the 
plaintiff  to  pay  the  amount  of  the  taxes  set  forth 
in  the  list  delivered  by  the  assessor  to  the  collec- 
tor, and  which  was  paid  by  the  plaintiff,  under 
protest,  as  appears  by  the  record. 

II.  The  sixth  question  is: 

"Whether  the  taxes  paid  by  the  plaintiff,  and 
sought  to  be  recovered  back  in  this  action.  ax« 
not  direct  taxes,  within  the  meaning  of  the  Con- 
stitution of  the  United  States." 

In  considering  this  subject,  it  is  proper  to  ad- 
vert to  the  several  provisions  of  the  Constitution 
reluting  to  taxation  by  Congress. 

"Representatives  shall  be  apportioned  among 
the  several  States  which  shall  be  included  in 
this  Union,  according  to  their  respective  num- 
bers," etc.     Art.  1,  sec.  2. 

'  'Congress  shall  have  power  to  lay  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States;  bat  all  du- 
ties, imposts  and  excises  shall  be  uniform 
throughout  the  United  States  "    Art.  1.  sec.  8. 

"No  capitation  or  other  direct  tax  shall  be 
Inid,  unless  in  proportion  to  the  census  of  enu- 
meration hereinbefore  directed  lobe  taken." 

"No  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  State."    Art.  1,  sec.  9. 

These  clauses  contain  the  entire  grant  of  the 
taxing  power  by  the  organic  law — ^wlth  the  limi- 
tations which  that  instrument  imposes. 

The  National  Qovernment,  though  supreme 
within  its  own  sphere,  it  one  of  limited  juris- 
diction and  specific  functions.  It  has  no  /aoal- 
ties  but  such  as  the  Constitution  has  given  it. 
either  expressly  or  incidentally  by  necessary  in- 
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tendment  Whrnerer  any  act  done  under  iU 
authoritr  U  challenged,  the  proper  sanction  mu3t 
be  foona  in  ite  charter,  or  the  Act  is  uUra  tirei 
■od  void.  This  test  must  be  applied  in  the  ez- 
•mination  of  the  question  before  us.  If  the  tax 
to  which  it  refers  is  a  "direct  tax,"  it  is  clear 
that  it  has  not  been  laid  in  conformity  to  the  re- 
quirements of  the  Constitution.  It  is,  therefore, 
neoenary  to  ascertain  to  whicJi  of  the  catego- 
ries, named  in  the  8th  section  of  the  1st  article, 
it  belongs. 

What  are  direct  taxes,  was  elaborately  anraed 
and  oonridered  by  this  court  in  ^/Uon  t.  U.  S.  , 
8  Dall.,  821.  decided  in  the  year  1796.  One  of 
the  members  of  the  court,  Juitiee  Wilson,  liad 
been  adistinKuished  member  of  the  Convention 
which  framea  the  Constitution.  It  was  unani- 
moualy  held,  by  the  four  justices  who  heard  the 
•igoment,  that  a  tax  upon  carriages,  kept  by 
the  owner  for  his  own  use,  was  not  a  direct  tax. 
Jutliee  Chase  said: 

"I  am  inclined  to  think,  but  of  this  I  do  not 
give  a  Judicial  opinion,  timt  the  direct  taxes  con- 
templaled  by  tlie  Constitution  are  onlv  two,  to 
wit:  a  capitation  or  poll  tax  simply,  without  re- 
gard to  property,  profession  or  any  other  cir- 
camstanoe,  and  a  tax  on  land." 

Patterson,  Juitiee,  followed  in  the  same  line 
of  remark.     He  said : 

"I  never  entertained  a  doubt  that  the  princi- 
pal, I  will  not  say  the  only,  object  the  fnmers 
of  the  Constitution  contemplated  as  falling  with- 
in the  rule  of  apportionment,  was  a  capitation 
las  and  a  tax  on  land.  •  •  *  The  Consli- 
tntion  declares  that  a  capitation  tax  is  a  direct 
tax:  and  both  in  theory  and  practice  a  tax  on 
land  is  deemed  to  be  a  direct  tax.  In  this  way 
tike  terms  'direct  taxes,'  and  'capitation  and 
other  direct  tax,'  are  satistied." 

The  views  expressed  in  this  case  are  adopted 
by  (SiarteeOor  Kent  and  Jtutiee  Story,  in  their 
ezamination  of  the  subject.  1  Kent.  Com.,  867; 
Story,  Const.,  670;  Rawle,  Const.,  8;  The  Fed- 
eralist. No.  M;  4  Tuck.  Bl.,  A.pp.,  294. 

Dutie$  are  defined  by  Tomlin  to  be  things  due 
and  recoverable  by  law.  The  term,  in  its  widest 
ligniflcation,  is  liaidly  less  comprehensive  tlian 
"taxes."  It  is  applied  in  its  most  restricted  mean- 
ing to  cuatoms;  and  in  that  sense  is  nearly  the 
tynonym  of  "impoats."  Tomlin,  Law  Die. 
"Doty";  1  Story,  Const.,  sec.  9S2;.^aMv.  U. 
&.  8  Dall..  171. 

Iiao$t  ia  a  duty  on  imported  goods  and  mer- 
ehandiae.  In  a  larger  sense,  it  is  any  tax  or  im- 
position. Story,  Const.  Abr.,  sec.  474.  Cowell 
nys  it  ia  distinguished  from  custom,  "because 
eostom  ia  rather  the  profit  which  the  prince 
makea  on  goods  shipped  out."  Cowell,  Inter- 
preter, tit.  "Impost.'  Mr.  Madison  considered 
theterms  "duties"  and"imp08t8"  in  these  clauses 
sa  synonymous.  1  Story,  Const.,  669,  n.  Judge 
Tocker  thought  "they  were  probably  intended 
to  comprehend  every  species  of  tax  or  contribu- 
tion  not  included  under  the  ordinary  terms, 
taxes  and  excises.' " 

Sadat  is  defined  to  be  an  inland  imposition, 
soiMtiiiiesupon  tbeoonsumption  of  the  commod- 
ity, and  aometimee  upon  the  retail  sale;  some- 
tmies  upon  the  manufacturer,  and  sometimes 
npon  the  vendor.  Bateman,  Excise  Law,  96;  1 
Sionr,  Const,  sec.  9S8;  1  Bl.  Com.,  818;  1  Tuck, 
n..  App..341. 

'The  taxing  power  is  given  in  the  most  corn- 
Bee?  Wau,. 


prehensive  terms.  The  only  limitations  imposed 
are :  that  direct  taxes,  including  the  capitation 
tax,  shall  be  apportioned;  that  duties,  imposts, 
and  excises  shall  be  uniform ;  and  that  no  duties 
shall  be  imposed  upon  articles  exported  from 
any  State.  With  these  exceptions,  the  exercise 
of  ttie  power  is,  in  all  respects,  unfettered. 

If  a  tax  upon  carriages,  kept  for  his  own  use 
by  the  owner,  is  not  a  direct  tax,  we  can  see  no 
ground  upon  which  a  tax  upon  the  business  of 
an  insurance  company  can  be  held  to  belong  to 
that  class  of  revenue  charges. 

It  has  been  held  that  Congress  may  require 
direct  taxes  to  be  laid  and  collected  in  the  Ter- 
ritories as  well  as  in  the  States.  Loughborough 
V.  Blake,  5  Wheat.,  817. 

The  consequences  which  would  follow  the  ap- 
portionment of  the  tax  in  question  among  the 
States  and  Territories  of  the  Union,  in  the  man- 
ner prescribed  by  the  Constitution,  must  not  be 
overlooked.  They  are  very  obvious.  Where 
such  corporations  are  numerous  and  rich,  it 
might  be  light;  where  none  exist,  it  could  not 
be  collected;  where  they  are  few  and  poor,  it 
would  fall  upon  them  with  such  weight  as  to 
involve  annihilation.  It  cannot  be  supposed  that 
the  framers  of  the  Constitution  intended  that 
any  tax  should  be  apportioned,  the  collection  of 
which  on  that  principle  would  be  attended  with 
such  results.  'The  consequences  are  fatal  to  the 
proposition. 

1*0  the  question  under  consideration  it  must 
be  answered,  that  the  tax  to  which  it  relates  is 
not  a  direct  tax,  but  a  duty  or  excise;  that  it 
was  obligatory  on  the  plaintiff  to  pay  it. 

The  oUier  questions  certified  up,  are  deemed 
to  be  sufficiently  answered  by  the  answers  given 
to  the  first  and  sixth  questions. 

C!lted-«  Wall.,  MT ;  23  Wall.,  848 ;  108  U.  S.,  <01 ;  8 
Blatcbf .,  2H,  2(7 ;  16  Minn.,  48. 


CYRUS  PALMER,  CHARLES  A.  HAW- 
LEY,  DAVID  N.  HAWLEY,  W.  A.  PAL- 
MER,.©. W.  SPENCER  AND  G.  B.  BRiVD- 
PORD,  Plff*.  in  Err., 

V. 

GEORGE  DONNER. 

(See  S.  C,  7  WaU.,  S41,  643.) 

Citation  on  writ  of  error  tigned  by  district  judge, 
void. 

Citation  on  a  writ  of  error  to  a  state  court  slKoed 
by  a  district  judge,  Is  without  authority  of  law  and 
of  no  effect. 

[No.  167.] 

Bubmittad  Jan.  19, 1869.    Decided  Feb.  1,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 

Action  was  brought  and  judgment  obtained 
in  a  District  Court  of  the  State  of  California 
by  the  defendant  in  error,  for  the  possession  of 
certain  lands.  The  Supreme  Court  of  that  State 
having  affirmed  said  judgment  on  appeal,  the 
defendant  sued  out  this  writ  of  error. 
On  motion  to  dismiss. 

Meatrs.  Oeo.  C.  Turner  and  C.  Cole,  for 
plaintiffs  in  error. 
JIfr.  9.  H.  Bradley,  for  defendant  in  error. 
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Jfr.  Chirf  JutHee  CIum«  deliyered  the  opin- 
ion of  the  court: 

The  leriaory  jariadictlon  of  this  conrt  oyer 
Ike  judgments  of  state  tribunals  is  defined  by 
Ike  8Sth  section  of  the  Judiciary  Act  of  17^. 
It  ■  there  provided  that  the  citation  must  be 
signed  by  the  Chief  Juttiee  or  Jut^ge  or  Chan- 
teOor  of  the  conrt  rendering  or  passing  the 
jodgment  or  decree  complamed  of,  or  br  a 
Joadoe  of  the  Supreme  Court  of  the  United 
States.  But  the  citation  in  the  case  before  us 
-was  signed  by  a  district  Judge.  This  was  with- 
out authority  of  law,  and  the  citation  was, 
therefore,  without  effect. 

The  eate,  therefore,  U  not  prtmerig  in  thi*  court, 
eatd  Ou  writ  ef  error  must  be  aium*»ed. 


THE  BALTIMORE  AND  OHIO  RAILROAD 
COMPANY,  P{f.  in  »T.,    _ 

JOHN  O.  HARRIS;.'..  r\ 

AKD  ^         -J 

SAME  Vi  ■ 

«. 

ELLEN  T.  HARRIS,  Admrx.  of  Johk  O. 

Habkis,  Deceased. 

(See  S.  C.  7  WalU  6Ti,S75J 

What  neeeem/ry  to  make  %nitcf  error  a  anper 
sedeas. 

The  lodaincr  of  a  copy  of  the  writ  of  error  In  the 
elerk's  oflfoe  within  ten  days  Is  neoeasary  to  make 
the  writ  a  ntperaedeo*. 

This  court  cannot  dlapeose  with  compliance  with 
the  statute  in  respect  to  lodging  a  copy  (or  the  ad- 
Teise  party. 

[Nos.  164,  848.] 
Argued  Jan.  t9, 1869.       Decided  FA.  1,  1869. 

F  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Tliis  action  was  brought  and  Judgment  ob- 
tained in  the  court  below  by  JtAm  O.  Harris, 
against  plaintiff  in  error,  for  personal  damages. 
The  defendants  below  sued  out  a  wriT  of  error 
to  this  court  Thereafter  said  Harris  died,  and 
appearance  was  entered  in  uid  cause  by  de- 
fendant in  error  as  administratrix.  Subse- 
quently, upon  a  eebre  fadai,  execution  was 
awarded  by  the  court  below  upon  said  Judg- 
ment to  the  defendant  in  error,  whereupon  a 
second  writ  of  error  was  sued  out  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court 

On  motion  for  tupertedeai. 

Meetre.  J.  H.  Bradley  and  Ja«.  A.  Ba> 
cihanaii,  for  plaintiff  in  error: 

An  appearance  by  an  attorney  cures  all  irreg- 
ularity m  the  process. 

Kntxe  V.  Summer*,  8  Cranch,  4M;  Wood  t. 
Lide,  4  Cranch,  180;  PbOard  ▼.  Dwight,  4 
Cranch,  421;  Farrar  v.  U.  8.,  8  Pet,  460; 
BueUnghany.  McLean,  18  How.,  151;  OarroU 
T.  Doneg,  20  How.,  206  (61  U.  8.,  XV.,  804). 

The  tdrefaeia*  in  this  case  is  a  new  action, 
and  the  judgment  rendered  in  it  conferred  a 
new  right  upon  the  said  administratrix. 

Evans,  Pr..  65;  Post  Scire  fbciaiCn  Law 
Lib.,)  18.  note,  Q.  853;  2  Inst,  472;  OMan  r. 
liam,  8  Mod.,  186;  2  Tidd,  Pr.,  8Ui  ed..  1258; 
100 


2  Chit  Archb.,  1082;  Fitrranr.  Beretford,  10 
CL  &  P.,  819;  aOet  y.  Eutt,  1  Exch.,  704;  2 
Inst,  470;  Com.  Dig.  PL,  8,  L  10;  Bex  y. 
JTann,  2  8tr.,  740;  and  see  Post  Sd.  Fa.  (78 
Law  Lib),  852  (804);  Kemp  y.  Ooek,  6  Md., 
805 ;  Moore  v.  Oarrettton.  6  Md.,  44,  and  6  Md.. 
78;  MeFariand  v.  /nnn, 8  Johns.,  61 ;  Ifetbit  ▼. 
Bithton,  9  Ad.  &  E;,  426;  MvBikin  y.  DutaO,  7 
OUl  A;  J.,  855;  Harden  v.  Campbett,  4  Gill,  29; 
Campbea  y.  Booth.  8  Md.,  107;  Booth  y.  Camp- 
bea.  15 Md.,  560;  MeOuOough  y.  FhrnJOin  Ooal 
Co.,  21  Md..  256. 

Menr*.  T.  J.  D.  Fuller,  and  W.  D. 
DaTidge,  for  defendant  in  error: 

L  A  writ  of  error  is  not  a  lupenedeat,  unless 
served  within  ten  days  aft^  rendition  of  Judg- 
ment 

1  Cranch.  (C.  C.).108, 180,  683;  2 Cranch,  (C. 
C).  266;  Wood  v.  Lide,  4  Cranch,  180;  Hogan 
y.  Bote.  11  How..  294;  8  Blatcbf.,  800;  Brook* 
y.  Norri*,  11  How.,  204. 

n.  Appearance  did  not  cure  the  f^uie.  U. 
8.  y.  Tate*,  6  How.,  606. 

HL  If  execution  erroneously  or  improvi- 
dently  issue  after  a  tupereedea*.  a  tttpenedeat 
may  UBue  from  the  Supreme  Court.  3  How.,  74. 

The  Judgment  in  tlus  case  is  not  one  of  such 
a  diaracter  that  a  writ  of  error  will  lie  upon  it. 

TolandY.  Spragve.  12  Pel..  .800;  6  Pet,  654; 
17  Johns..  484;  Stockton  v.  Bithop,  2  How..  74; 
5  Wall.,  188  (72  U.  S..  XVUL,  676);  0  Pet, 
4;  Barton  v.  Fbrvth.  5  WaU..  109  (72  U.  B.. 
XVUL,  619);  Broekett  v.  Broekett,  2  How., 
240. 

Mr.  GhirfJuetiee  CluMe  delivered  the  opin- 
i(Hi  of  the  court: 

This  is  a  motion  for  writs  of  lupertedea*  to 
the  Supreme  Court  of  the  District  of  Ck>lumU« 
to  stay  execution  upon  two  Judgments  recov- 
ered in  that  court  one  by  John  O.  Harris 
against  the  Baltimore  and  ()hio  Railroad  Com- 
pany, and  the  other  by  Ellen  T.  Harris,  as 
adnunistratrix  of  John  O.  Harris,  against  Uie 
same  defendant 

The  first  Judgment  was  for  injuries  by  Harris 
when  a  passenger  on  the  deftwdant's  railroad. 
TUe  second  was  a  Judgment  upon  leire  faeia* 
to  revive  the  former  Judgment,  abated  by  the 
death  of  Harris,  and  to  mike  liis  administratrix 
piurty  to  that  judgment,  and  to  Iiate  execution. 

To  bring  tlie  first  Judgment  into  tliia  court 
for  review,  a  writ  of  errw  was  sued  out  by  tbe 
Railroad  (Company,  and  a  sufficient  bona  for 
proeecuUon  was  filed  within  ten  days  after 
rendition;  Imt  no  copy  of  the  writ  of  error  ap- 
pears to  have  been  lodged  in  the  clerii's  oflSoe 
for  tlie  use  of  the  defendant  in  error. 

The  ririit  of  the  plaintiff  in  error  to  the  writs 
for  wlki<£  the  motion  now  liefore  us  is  made, 
depends  on  tbe  question  whether,  by  the  pro- 
ceedings taken  in  tlw  case,  the  writ  of  error 
upon  the  first  Judgment  became  tuptireeiea*. 

And  tikis  question  is  answered  by  the  expreaa 
words  of  the  2Sd  section  of  the  Judiciary  A<^ 
1  Stat  at  L.,  84. 

"A  writ  of  error  shall  be  a  wipertedea*  mod  a 
stay  of  execution.  In  cases  only  where  the  writ 
of  error  is  served  by  a  copy  thereof  being  lodged 
for  the  adverse  party  in  the  clerk's  office  whef« 
the  record  remuns.  witltin  ten  days,  Sunday 
exclmiye,  lUFter  rendering  the  luojment  aad 
passing  Uie  decree  oompluned  of."  TheLegla- 
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Ittore  has  seen  fit  to  make  the  lodging  of  a  copy 
of  the  writ,  within  ten  days,  a  prerequisite  to 
the  operation  of  the  writ  as  a  miperaedea*.  The 
cause  was  removed  from  the  inferior  court  to 
this  court,  by  the  issuing  of  the  writ,  and  the 
dueserrice  of  it  upon  the  court  to  which  it  is 
tddiessed;  but  its  additional  effect,  as  a  super- 
ttdeat,  depends  upon  compliance  with  the  con- 
ditions imposed  by  the  Act.  We  cannot  dis- 
pense with  that  compliance  in  respect  to  lodg- 
ing a  copy  for  the  adverse  party. 

The  motion  for  writs  of  supersedeas  in  both 
c«s«  must,  therefore,  be  denied ;  and  as  the 
second  writ  of  error  brings  nothing  before  us, 
Quless  the  writ  in  the  first  case  operated  as  a 
ntptneieat  under  the  statute,  that  wrU  must  be 
iiimiaed. 

ated-14  Wall.,  MS ;  86  U.  S.,  88,  417. 


TBE  COUNTY  OF    LANE,   Plff.   in  Err., 

v. 

THE  STATE  OF  OREGON. 

(See  8.  C,  7  WaU.,  71-81). 

Tku  (»Hr<  bound  by  state  decisions  as  to  state 
statute —  IT.  S.  legal  tencUr  7u>tes  not  a  tender  for 
state  taxen — Act  of  February  S5, 1S6S,  relates  to 
ordinary  debts. 

Wlicpe  the  circuit  court  and  the  Supreme  Court 
of  the  State  bare  held  that  the  Statutes  of  Oregon 
required  the  collection  of  ta.\e8  in  (fold  and  silver 
ooln,  this  court  is  bound  l)y  such  decisions. 

The  clause  in  the  Act  of  Feb.  35,  18«2,  making  the 
Doited  States  notes  a  le^l  tender  for  debta,  has  no 
reference  to  taxes  imposed  by  state  authority. 

It  relates  only  to  debts  in  the  ordinary  sense  of 
of  tile  word,  arising  out  of  simple  contracts  or  con- 
tracts by  specialty,  which  include  Judgments  and 
recnynlmnces. 

[No.  5.] 

Arfpud  Dee.  S6,  1867.  Mar.  S.  186S.      Decided 
Feb.  S.  1869. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Oregon. 

The  caise  is  stated  by  the  court. 

Mr.  Georc^e  H.  Williams,  for  plaintiff  in 
enor; 

Plaintiff  in  error  maintains  that  the  County 
of  Lane  was  not  bound  to  pay  the  sum  of  $5,- 
480.96  in  gold  and  silver  coin,  but  had  a  right 
to  pa^  the  same  in  any  other  lawful  money  of 
the  bniled  States,  for  the  following  reasons: 

The  County  was  bound  to  pay  said  sum  to 
ti»e  Stale,  out  of  the  first  money  collected  and 
paid  into  the  County  Treasury.  Stat,  of 
Oregon,  sec.   46,  p.  441. 

This  tender  was  made,  as  the  demurrer  ad- 
mits, oat  of  the  "  first  money  collected  and 
paid,"  as  aforesaid. 
«Tbe  taxes  are,  in  fact,  due  from  the  indi- 
Tidnala  aaeessed  to  the  State,  and  the  County 
iioniT  aa  agent  for  their  collection;  and  wbat- 
erer  the  tax  payer  had  a  right  to  pay  to  the 


Non:— Juriadfcfiun  of  V.  S.  Supreme  Oiurl  to  do 
elon  Male  law  void  an  <n  cotifltct  icith  stale  e(m»litu- 
i;  to  miw  deerte*  of  stJilc  court-t  cu  to  conntnic- 
vtfttat*  lavm;  power  of  state  ctmrtu  to  cowtrite 
Utttr vwn atatvlet.  SeeiuXe  Jackson  v.  T/amphlrc, 
a  IT.  8.  (B  Pet.),  fflO.  it  U  for  state  c<j«rt«  to  consltitt 
"  ■  tttatute».  Sujn-eme  Court  will  tiot  rei'kw 
Uton*  exeept  wlien  fpeeiaUy  authorized  //(/ 
,  See  noU  to  Commercial  B'k  v.  Buckingham, 
M  U.  B.  (S  How  J,  81T. 


County,  the  County  has  a  right  to  pay  to  the 
State. 

There  was  no  law  in  the  State  of  Oregon  in 
1863  requiring  those  to  whom  the  taxes  were 
assessea  to  pay  the  same  in  gold  and  silyer 
coin  and,  therefore,  they  had  a  right  to  pay  in 
any  lawful  money. 

Section  82,  p.  438,  Statutes  of  Oregon,  says 
that  "  The  sheriff  shall,  in  all  cases,  pay  over 
to  the  County  Treasurer  the  full  amoimt  of  state 
and  school  taxes,  in  gold  and  silver  coin." 
Section  46,  p.  441  eaya:  "The  several  coiusty 
treasurers  shall  pay  over  to  the  State  Treasurer, 
in  gold  and  silver  coin,  the  state  tax,"  etc. 
These  two  paragraphs  are  the  only  warrant 
found  in  the  Laws  of  Oregon  for  the  pro- 
ceedings in  this  case. 

As  to  these  it  may  be  said,  that  they  define 
the  duties  of  offlcera  charged  with  the  collec- 
tion of  taxes,  but  do  not  define  the  rights  of  tax 
pavers. 

No  doubt  the  inference  from  these  para- 
graphs, standing  alone,  would  be,  that  the 
taxes  were  to  be  paid  to  said  officers  in  gold  and 
silver  coin,  but  the  right  of  the  taxpayer  to 
pay  his  taxes  in  such  lawful  money  of  the 
United  States  as  he  is  bound  to  receive  for  ^1 
delrts  due  him,  ought  not  to  be  destroyed  by  an 
inference. 

The  words  "gold  and  diver  coin  "  in  this 
statute,  should  M  taken  to  mean  no  more  or 
less  than  lawful  money. 

Hay  not  the  court  take  judicial  notice  of  the 
historical  fact,  that  in  the  States  upon  the  Pa- 
cific coast,  prior  to  the  late  war  and  at  the  date 
of  tliis  Act  m  question,  notliingwas  recognized 
or  in  circulation  as  money  except  "  coin?" 

Was  it  the  particular  metals  named  that  the 
State  wanted,  or  was  it  what  it  could  use  in 
eve^  way  and  which  all  persons  would  be 
bound  to  receive  as  money?  Plaintiff  in  error 
claims  that  the  court  below  erred  in  holding 
that  the  state  laws  warranted  its  judgment  in 
this  case. 

Assuming,  however,  that  the  law  of  the 
State  always  was  as  it  is  declared  to  be  in  the 
Act  of  1864,  then  it  is  claimed  that  such  law  is 
of  no  force,  because  it  is  in  conflict  with  an  Act 
of  Congress  approved  Feb.  25,  1862,  authoriz- 
ing the  Issue  of  United  States  notes. 

Maidfestly  this  Act  was  intended  to  invest 
the  treasury  notes  with  all  the  attributes  of 
money,  with  the  exceptions  specified. 

"  mcprettio  unius  est  exelusio  aUeritu." 

Can  the  legislative  power  of  a  State  den^  to 
a  citizen  thereof  and  a  citizen  of  the  United 
States,  the  right  to  pay  his  taxes  in  lawful 
money? 

Referring  to  the  complaint  in  this  case,  it 
will  be  seen  that  judgment  is  claimed  for  a  cer- 
tain sum  of  money  due  from  the  County  to  the 
State. 

Does  not  that  describe  a  pecuniary  obligation 
of  the  County? 

Mav  not  a  pecuniary  obligation  be  discharged 
with  lawful  money? 

Is  not  (his  suit  in  the  nature  of  an  action  for 
monev  had  and  received  by  the  County  for  the 
use  of  the  State? 

Webster  defines  a  debt  to  be  "  That  which 
is  due  from  one  to  another,  whether  goods, 
money  or  services;  that  which  one  is  bound  to 
pay    or  perform  for  another."      Worcester, 
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Richardaon  and  Barclay  concur  in  this  defi- 
nition. 

I8  not  a  tax  lawfully  agsened  upon  a  person, 
that  whidi  he  is  bound  to  pay? 

Bouvier  describes  a  debt  as  "A  sum  of 
money  due  by_  certain  and  express  ag;reement. 
In  a  less  technical  sense,  it  means  any  claim  for 
money.  In  a  still  more  enlarged  sense,  it  de- 
notes any  kind  of  a  just  demand."  Is  not  a 
tax,  lawfully  assessed,  a  "claim  for  money"? 
Is  it  not  a  just  demand? 

To  show  that  a  tax  is  not  a  debt,  reliance  is 
placed  upon  the  following  authorities: 

Oamdm  v.  AUen.  2  Dutch.,  898;  Pierce  ▼. 
Botton,  8  Met.,  H'M;  Shauiv.  Piekett.  26  Vt.. 
482;  AppUUm  y.  HmMra,  5  Gray,  680;  Ptrry 
y.  Wathimrn,  20  Cal.,  318. 

To  these  authorities  it  nuy  be  answered, 
that  debt  may  exist  and  not  be  attachable; 
bear  interest  or  be  the  subject  of  a  set-off. 
These  are  statutory  and  not  common  law  in- 
cidents of  a  debt. 

1  Tidd,  Pr.,  688;  Drake.  Attach.,  4;  Bairi- 
lett  T.  MartTiaU,  2  Bib.,  469. 

Perry  t.  Waihium,  20  Cal.,  818,  is  a  case  in 
point. 

Prior  to  the  Act  of  Congress  of  Feb.  S,  1862. 
the  Supreme  Court  of  California  held  that  a 
tax  was  a  debt.  Moore  v.  Patch,  12  Cal.,  270; 
People  V.  Seymour,  IB-Cal.,  840. 

In  the  case  of  ifuUnomah  Co.  ▼.  The  State, 
1  Oregon,  868,  Juniiee  Btratton,  in  deliv- 
ering the  opinion  of  the  court  and  in  con- 
struing the  state  law  in  question,  says:  "  It  is 
important  to  note  the  phraseology  of  these 
sections,  as  fixing  the  relations  of  the  County 
and  the  State;  the  one  becomes  a  debtor  and 
the  other  a  creditor  for  the  amount  charged, 
and  on  the  day  when  the  law  has  fixed  the 
time  of  payment,  it  is  a  debt  due  and  can  be 
discharged  only  bv  payment,  not  in  part  but  in 
full,  as  all  other  debts  are  discharged." 

In  the  case  of  Bhodet  y.  O'farreU,  2  Key., 
60,  Bentley,  Juttiee,  holds  that  a  tax  is  a  debt, 
within  the  meaning  of  the  Act  of  Congress, 
and  may  be  paid  in  legal  tender  notes. 

An  action  of  law  will  lie  to  recover  the  tax. 
Ohio  V.  Hibbard,  3  Ohio.  68;  Ohio  y.  OisuUfy,  6 
Ohio,  14;  Chief  Justice  Shaw  says,  in  Appleton 
y.  Ilopkine,  6  Gray,  680,  that  "  In  a  certain 
large  and  general  sense,  taxes  may  be  said  to 
be  debts  due  to  the  Commonwealth,the  county, 
town  and  parish  respectively. 

It  is  submitted,  with  the  utmost  confidence, 
that  the  state  legislation  in  question  is'  void, 
because  it  clearly  contravenes  the  financial 
policy  of  the  government. 

All  the  cases  in  this  court,  holding  that  a 
State  has  no  power  to  tax  the  stocks,  bonds 
and  other  securities  of  the  United  Stales,  are 
antagonistic  to  the  decision  of  the  court  below 
in  this  case. 

Bk.  of  Commerce  v.  N.  F.,  3  Black,  630  (67 
U.  S.,  XVII.,  451;,  and  cases  there  cited. 

All  these  cases  proceed  upon  the  ground  that 
a  State  Legislature  has  no  right  to  burden  or 
embarrass  the  means  employed  by  the  General 
Government  in  the  execution  of  its  powers. 

Legal  tender  notes  are  clearly  a  means  within 
the  purview  of  these  decisions. 

Treasury  notes  issued  and  made  legal  tender, 
is  one  of  the  modes  of  "borrowing  money  on 
the  credit  of  the  United  States." 
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Reliance  is  placed  upon  the  proceedings  of 
the  Convention  that  framed  the  Constitution, 
to  prove  that  Congress  has  no  power  to  make 
treasury  notes  a  legal  tender. 

All  the  proceedings  of  that  Convention  show 
that  the  men  who  composed  It  were  unwilling 
that  Congress  should  have  the  same  sulMtantive 
power  to  emit  bills  of  credit  as  to  cpin  money, 
but  that  the  right  to  emit  bills  of  credit  should 
only  be  exerclMd  as  incidental  to  the  execution 
of  an  express  power  and  upon  extraordinary 
occasions. 

Acts  of  Congress  authorizing  the  issue  of 
treasury  notes,  have  been  passed  as  follows: 
June  80,  1812;  Feb.  26,  1818:  March  4,  1814; 
Dec.  36,  1814;  Oct.  12,  1837;  Jan.  81,  1843; 
Aug.  81,  1b43;  July  36,  1846;  Jan.  38,  1847; 
Dec.  33, 1847.  To  hold  that  the  treasury  notes 
under  the  Act  of  Feb.  26,  1862,  were  unlawful 
tender  for  debts  then  existing,  does  not  Impair 
the  obligation  of  contracts. 

Faw  V.  Manteller,  2  Cranch,  20;  Dovmman, 
V.  Downmam,  1  Wash.  (Va.),  26;  Pmg  v.  lAnd- 
tay,  1  Dyer,  83  A;  U.  8.  v.  Bobertton,  6  Pet.. 
644. 

The  Act  of  Congress  passed  Feb.  25, 1862,  is 
constitutional.  Metropolitan  Bk.  v.  VanDyek, 
27  N.  Y.,  400;  Thayer  v.  Eed^ite.  38  Ind.,  141. 

Memm.  Rufu*  McMorybaA  Reverd^  John- 
■oiii  for  defendant  in  error: 

If  no  other  question  than  the  construction  of 
the  Statute  of  Oregon  were  involved  in  this 
case,  there  could  be  no  doubt  that  the  judg- 
ment of  the  court  below  would'be  affirm^. 

The  Statute  of  Oregon  (p.  441,  sec.  48)  pro- 
vides that  "  The  several  county  treasurers  eliall 
pay  over  to  the  State  Treasurer,  in  gold  or  sil- 
ver coin,  the  state  tax,"  etc.,  "on  or  before," 
etc.,  "out  of  the  first  moneys  collected  and 
paid  into  the  County  Treasury."  By  this  law 
the  Coun^  Treasurer  has  no  authority  to  pay, 
and  the  State  Treasurer  no  ri^ht  to  receive, 
anything  but  ^Id  and  silver  com  for  the  state 
tax  levi^  against  the  county. 

The  statute  further  provides  (page  438,  sec 
82)  that  "the  sheriff  shall,  imall  cases,  pay  to 
the  County  Treasurer  the  full  amount  of  the 
state  and  school  tax  in  gold  and  silver  coin." 
These  two  sections  of  the  law  require  the  sheriff 
to  pay  to  the  County  Treasurer,  in  coin,  the 
stale  and  school  tax,  and  the  County  Treasurer 
to  pay  to  the  State  Treasurer  the  coin  also,  and 
for  the  purpose  of  hastening  the  payment  of 
the  tax  to  the  State,  a  clause  is  added,  requir- 
ing that  it  be  paid  out  of  the  first  money  col- 
lected and  paid  into  the  County  Treasury.  To 
what  "  first  money "  does  the  law  refer? 
Clearly  such  only  as  is  made  receivable  by  the 
law  for  state  and  school  taxes,  and  that  is  "  gold 
and  silver  coin. "  It  matters  nothing  what  other 
money  may  have  been  in  the  County  Treasury, 
if  it  was  not  gold  and  silver  it  could  not  Be 
paid  for  slate  taxes.  If  the  words  "  first 
money,"  as  used  in  the  law,  means  anything 
but  gold  and  silver  coin,  then  prior  to  the  Act 
of  Feb.  26,  1862,  the  sheriff  could  have  paid  to 
the  county,  and  that  to  the  state,  whatever  he 
chose  to  obtain  that  is  called  money,  no  matter 
whether  gold  and  silver,  copper,  worthless 
bank-bills.  Continental  or  Confederate  money. 

The  answer  in  this  case  admits  that  the 
money  was  paid  to  the  County  Treasurer  ac- 
cording to  law.    The  condition  of  the  case, 
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then,  with  only  the  law  of  Oregon  before  the 
coTut,  is,  that  the  sheriff  of  Lane  County  paid 
orer  to  the  Treasurer  $5,460.96  in  gold  and  sil- 
Ter  coin,  and  the  Treasurer  lias  kept  that  in  his 
pocket,  and  put  in  its  place  (5,460.96  of  a  cur- 
rency worth  at  the  time  of  the  tender,  fifty  or 
rixty  cents  on  the  dollar. 

It  is  claimed  that  there  is  no  law  proyiding 
the  manner  in  which  the  citizen  shall  pay  his 
tax  to  the  aherifl;  no  provision  to  prepare  the 
theriff  with  the  necessary  means  to  pay  the 
County  Treasurer  the  state  tax. 

This  is  a  (question  which  cannot  affect  the 
Talidity  of  this  pleading.  By  the  law  of  Ore- 
eon,  the  sheriff  is  required  to  pay  to  the  County 
Treasurer  the  state  and  school  tax  in  coin. 
How  it  comes  into  his  hands,  is  no  question 
here  for  the  court.  To  pay  coin  is  one  of  the 
duties  of  his  office,  one  the  law  imposes  upon 
him,  and  the  court  has  no  right  to  inquire  into 
his  ability  to  perform  it  in  deciding  this  case. 

Bat  the  plaintiff  in  error  mainly  relies  upon 
the  Act  of  Congress  approved  Feb.  25, 1862,  to 
naint^n  his  case.  It  is  claimed  that  this  Act 
abolishes  the  provisions  of  the  statute  referred 
to,  and  makes  paper,  and  not  gold  and  silver 
coin,  receivable  in  payment  of  state  taxes. 

If  the  words  "tuces,  internal  duties  and  ex- 
dses"  are  synonymous  with  debts,  public  and 
private,  then  surely  the  Legislature  is  guilty  of 
having  encumbered  the  statutes  with  unneces- 
■arr  and  meaningless  words. 

That  a  tax  is  not  a  debt  within  the  meaning 
of  the  Legal  Tender  Acts,  we  are  not  without 
authority  to  establish. 

Camden  v.  Alien,  2  Dutch.,  398;  Pierce  v. 
Batton.  3  Met.,  520;  Shaw  v.  Pickett,  26  Vt., 
482;  Amleton  v.  Bopldru,  5  Oray,  530;  I^rry 
V.  WaMntm,  20  Cal.,  818. 

The  points  summed  up  in  these  cases  are, 
that  an  action  of  debt  will  not  lie  to  recover  a 
tax;  a  tax  is  not  a  set-off;  does  not  bear  inter- 
est; will  not  outlaw.  Debts  are  recognized 
and  regulated  at  common  law,  while  taxes  de- 
pend wholly  upon  statutory  enactments  for 
thdr  existence.  Debts  arise  upon  contracts, 
express  or  implied.  A  tax  is  a  demand  by  the 
^veming  power  upon  the  governed,  for  a  por- 
tion of  his  subsisteiice,  which  he  is  compelled 
to  give,  whether  he  will  or  not.  In  the  case 
of  Periy  V.  Was?iivm,  20  Cal.,  818,  the  ques- 
tion is  argued  at  length,  and  the  case  is  summed 
up  by  His  Honor,  Juttiee  Field,  then  Chief  Jus- 
tice of  the  Supreme  Court  of  California,  and 
the  court  there  held  that  a  tax  is  not  a  debt 
within  the  meaning  of  this  Act,  and  that  it  was 
not  the  intention  of  Congress  to  make  these 
notes  receivable  for  state  taxes,  nor  for  any 
tax  except  those  enumerated  in  the  Act  itself. 

Bnt  if  it  was  the  intention  of  Congress  to 
make  tbese  notes  receivable  for  state  taxes,  a 
qoestion  as  to  their  constitutional  power  to 
cany  that  intention  into  effect  at  once  arises. 
Tlie  right  of  a  State,  under  the  Constitution,  to 
a  distinct  mnnicipal  organization,  in  no  other 
manner  subject  to  the  will  of  Congress  than 
that  its  Constitution  is  republican  in  form, 
necessarily  carries  with  it  the  right  to  support 
and  maintain  that  organization,  without  con- 
gmsional  permission  or  dictation. 

To  give  such  power  to  Congress,  would  be 
to  place  the  States  entirely  at  the  mercy  of  that 
boay  for  their  existence. 
See  7  Wau,. 


"What  power  is  in  Congress  to  prevent  Ore- 
gon from  collecting  its  taxes  in  any  specific  ar- 
ticle, and  what  right  to  say  that  that  article 
shall  or  shall  not  be  gold  and  silver,  in  the 
shape  of  United  States  coin?  Manifestly  none; 
and  if  Congress  has  attempted  to  deprive  it  of 
that  power  by  legislation,  such  legislation  is 
wholly  without  authority  of  the  Constitution 
and,  therefore,  void. 

Mr.  CMtf  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  State  of  Oregon,  in  April,  1865,  filed  a 
complaint  against  the  County  of  Lane,  in  the 
Circuit  Court  of  the  State,  for  that  County,  to 
recover  $5,460.96,  in  gold  and  silver  coin,  which 
sum  was  alleged  to  nave  become  due  as  state 
revenue  from  the  County  to  the  State  on  the 
first  Monday  of  February,  1864. 

To  this  complaint  an  answer  was  put  in  by 
the  County  alleging  a  tender  of  the  amount 
claimed  by  the  State,  made  on  the  23d  day  of 
January,  1861,  to  the  State  Treasurer,  at  his 
office,  in  United  States  notes,  and  averring  that 
the  lawful  money  so  tendered  and  offered  was, 
in  truth  and  fact,  part  of  the  moneys  collected 
and  paid  into  the  County  Treasury  after  the 
assessment  of  taxes  for  the  year  1862. 

To  this  answer  there  was  a  demurrer,  which 
was  sustained  by  the  circuit  court,  and  judg- 
ment was  givenr  that  the  plaintiff  recover  of 
the  defendant  the  sum  claimed,  in  gold  and 
silver  coin,  with  costs  of  suit,  and  this  judg- 
ment was  affirmed  upon  writ  of  error  by  the 
Supreme  Court  of  the  State.  The  case  is 
brought  here  bv  writ  of  error  to  that  court; 
and  two  propositions  have  been  pressed  upon 
our  attention,  ably  and  earnestly,  in  behalf,  of 
the  plaintiff  in  error. 

The  first  is,  that  the  laws  of  Oregon  did  not 
require  the  collection  in  coin  of  the  taxes  in 
question,  and  that  the  Treasurer  of  the  County 
could  not  be  required  to  pay  to  the  Treasurer 
of  the  State  any  other  money  than  that  in 
which  the  taxes  were  actually  collected. 

The  second  is,  that  the  tender  of  the  amount 
of  taxes  made  to  the  Treasurer  of  the  State  by 
the  Treasurer  of  the  County  in  United  States 
notes,  was  warranted  by  the  Acts  of  Congress 
authorizing  the  issue  of  these  notes,  and  that 
the  law  of  the  State,  if  it  required  collection 
and  payment  in  coin,  was  repugnant  to  these 
Acts  and,  therefore,  void. 

The  first  of  these  propositions  will  be  first 
considered. 

The  answer  avers,  substantially,  that  the 
money  tendered  was  part  of  the  first  moneys 
collected  in  Lane  County  after  the  assessment 
of  1863,  and  the  demurrer  admits  the  truth  of 
the  answer. 

The  fact,  therefore,  may  be  taken  as  estab- 
lished, that  the  taxes  for  that  year,  in  Lane 
County,  were  collected  in  United  States  notes. 

But  was  this  in  conformity  with  the  laws  of 
Oregon? 

In  this  court  the  construction  given  by  the 
state  courts  to  the  laws  of  a-  State,  relating  to 
local  affairs,  is  uniformly  received  as  the  true 
construction;  and  the  question  first  stated  must 
have  been  passed  upon  in  reaching  a  conclusion 
upon  the  demurrer,  both  by  the  Circuit  Court 
for  the  County  and  by  the  Supreme  Court  of 
the  State.    Both  courts  must  have  held  that 
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the  Statutes  of  Oregon,  cither  directly  or  by 
clear  Implication,  required  the  collection  of 
taxes  in  gold  and  silver  coin. 

Nor  do  we  perceive  anything  strained  or  un- 
reasonable in  this  construction.  The  laws  of 
Oregon,  as  quoted  in  the  brief  for  the  State, 
proTideid  that  "the  sheriff  shall  pay  over  to  the 
County  Treasurer  the  full  amount  of  the  state 
and  school  taxes,  in  gold  and  silver  coin"  (Stat- 
utes of  Oregon,  488,  sec.  82);  and  that  "the  sev- 
eral county  treasurers  shall  pay  over  to  the 
State  Treasurer  the  state  tax,  in  gold  and  sil- 
ver coin."  Statutes  of  Oregon,  441,  sec.  46. 

It  is  certainly  a  legitimate,  if  not  a  necessary 
inference,  that  these  taxes  were  required  to  be 
collected  in  coin.  Nothing  short  of  express 
words  would  warrant  us  in  saying  that  the 
laws  authorized  collection  in  one  description  of 
money  from  the  people,  and  require  payment 
over  of  the  same  taxes  into  the  county  and 
state  treasuries  in  another. 

If,  in  our  judgment,  however,  this  point  were 
otherwise,  we  should  still  be  bound  by  the 
soundest  principles  of  judicial  administration, 
and  by  a  long  train  of  decisions  in  this  court, 
to  regard  the  judgment  of  the  Supreme  Court 
of  Oregon,  so  f^  as  it  depends  on  the  right 
construction  of  the  statutes  of  that  State,  as  free 
from  error. 

The  second  proposition  remains  to  be  exam- 
ined, and  this  inquiry  brings  us  to  the  consid- 
eration of  the  Acts  of  Congress,  authorizing  the 
issue  of  the  notes  in  which  the  tender  was 
made. 

The  first  of  these  was  the  Act  of  February 
3S,  1862,  which  authorized  the  Secretary  of  the 
Treasuiy  to  issue,  on  the  credit  of  the  United 
States,  one  hundred  and  fifty  millions  of  dol- 
lars in  United  States  notes,  and  provided  that 
these  notes  "shall  be  receivable  in  payment 
of  all  taxes,  internal  duties,  excises,  debts  and 
demands  due  to  the  United  States,  except  du- 
ties on  imporU,  and  of  all  claims  and  demands 
against  the  United  States  of  every  kind  what- 
soever, except  interest  on  bonds  and  notes, 
.  which  shall  be  paid  in  coin;  and  shall  also  be 
lawful  money  and  legal  tender  in  payment  of 
all  debts,  public  and  private,  within  the  United 
States,  except  duties  on  imports  and  interest  as 
aforesaid." 

The  second  Act  contains  a  providon  nearly 
in  the  same  words  with  that  just  recited,  and 
under  these  two  Acts  two  thirds  of  the  entire 
issue  was  authorized.  It  is  unnecessary,  there- 
fore, to  refer  to  the  third  Act,  by  which  the 
notes  to  be  issued  under  it  are  not  in  terms 
made  receivable  and  payable,  but  are  simply  de- 
clared to  be  lawful  money  aad  a  legal  tender. 

In  the  first  Act  no  emusion  was  authorized 
of  any  notes  under  |6,  nor  in  the  other  two  of 
any  under  $1.  The  notes,  authorized  by  dif- 
ferent statutes,  for  parts  of  a  dollar,  were  never 
declared  to  tie  lawful  money  or  a  legal  tender. 
12Stat.  atL.,  592,  711. 

It  is  obvious,  therefore,  that  a  l«gal  tender  in 
United  States  notes  of  the  precise  amount  of 
taxes  admitted  to  be  due  to  Uie  State  could  not 
be  made.  Coin  was  then,  and  is  now,  the 
only  legal  tender  for  debts  less  than  $1.  In 
the  view  which  we  take  of  this  case,  this  is  not 
important.  It  is  mentioned  only  to  show  that 
the  general  words  "all  debts"  were  not  intended 
to  be  taken  in  a  sense  absolutely  literal. 
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We  proceed,  then,  to  inquire  whether,  upon 
asouna  construction  of  the  Acts,taxe8  impwed 
by  a  state  government  upon  the  people  of  the 
state,  are  debts  within  their  true  meaning. 

In  examining  this  question  it  will  be  proper 
to  give  some  attention  to  the  Constitution  of 
the  States  and  to  their  relations  as  United 
States. 

The  people  of  the  United  States  constitute 
one  nation,  under  one  government,  and  this 
government,  within  the  scope  of  the  powers 
with  which  it  is  invested,  is  supreme.  On  the 
other  hand,  the  people  of  each  State  compose  a 
State,  having  its  own  govemment,and  endowed 
with  all  the  functions  essential  to  separate  and 
independent  existence.  The  States  disunited 
might  continue  to  exist  Without  the  States 
in  union  there  could  be  no  such  political  body 
as  the  United  States. 

Both  the  States  and  the  United  States  existed 
before  the  Constitution.  The  people,  through 
that  instrument,  established  a  more  perfect 
union  by  substituting  a  National  Qovemment, 
acting,  with  ample  power,  directly  upon  the 
citizens,  instead  of  the  Confederate  Oovem- 
ment,  which  acted  with  powers,  greatly  re- 
stricted, only  upon  the  States.  But  in  many 
articles  of  the  Constitution  the  necessary  exist- 
ence of  the  States  and,  within  their  proper 
spheres,  the  independent  authority  of  the 
^tes,  is  distinctly  recognized.  To  them  near- 
ly the  whole  charge  of  interior  regulation  is 
committed  or  left;  to  them  and  to  the  people 
all  powers  not  expressly  delegated  to  the  Na- 
tional Government  are  reserved.  The  general 
condition  was  well  expressed  by  Mr.  Madison 
in  the  Federalist,  thus:  "The  Federal  and  State 
Governments  are,  in  fact,  but  different  agents 
and  trustees  of  the  people,  constituted  with 
different  powers  and  designate!  for  different 
purposes. 

Now,  to  the  existence  of  the  States,  them- 
selves, necessary  to  the  existence  of  the  United 
States,  the  power  of  taxation  is  indispensable. 
It  is  an  essential  function  of  government.  It 
was  exercised  by  the  Colonies;  and  when  the 
Colonies  became  States,  both  before  and  after 
the  formation  of  the  Confederation,  it  was  ex- 
ercised by  the  new  governments.  Under  the 
Articles  of  Confederation  the  Government  of 
the  United  States  was  limited  in  the  exercise  of 
this  power  to  requisitions  upon  the  States, 
while  the  whole  power  of  direct  and  indirect 
taxation  of  persons  and  property,  whether  by 
taxes  on  polls,  or  duties  on  imports,  or  duties 
on  internal  production,  manufacture  or  use, 
was  acknowledged  to  belong  exclusively  to  the 
States,  without  any  other  limitation  than  that 
of  noninterference  with  certain  treaties  made 
by  Congress.  The  Constitution,  it  is  true, 
greatly  changed  this  condition  of  things.  It 
gave  the  power  to  tax,  Ixith  directly  and  indi- 
rectly, to  the  National  Government,  and  sub- 
ject to  the  one  prohibition  of  any  tax  upon  ex- 
ports and  to  the  conditions  of  uniformity  in  re- 
spect to  indirect,  and  of  proportion  in  respect 
to  direct  taxes,  the  power  was  given  without 
any  express  i^servation.  On  the  other  hand, 
no  power  to  tax  exports  or  imports,  except  for 
a  single  purpose  and  to  an  insignificant  extent, 
or  to  lay  any  duty  on  tonnage,  was  permitted 
to  the  Stat^.  In  respect,  however,  to  prop- 
erty, business  and  persons,  witliin  their  reepect- 
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ive  limits,  their  power  of  taxation  remained 
and  remaina  entire.  It  ia,  indeed,  a  concurrent 
power,  and  in  the  caae  of  a  tax  on  the  same 
eabject  by  both  goTemments,  the  claim  of  the 
United  States,  as  the  supreme  authority,  must 
be  preferred ;  but  with  this  qualification  it  is 
absolute.  The  extent  to  which  it  shall  be  ex- 
ercised, the  subjects  upon  which  it  shall  be  ex- 
erdaed,  and  the  mode  in  which  it  shall  be  exer- 
cised, are  all  equally  within  the  discretion  of 
the  Legislatures  to  which  the  States  commit 
the  exercise  of  the  power.  That  discretion  is 
restrained  only  by  the  will  of  the  people  ex- 
preMed  in  the  state  constitutions  or  through 
elections,  and  by  the  condition  that  it  must  not 
lie  80  used  as  to  burden  or  embarrass  the  oper- 
ations of  the  Kational  GoTemment.  There  is 
nothing  in  the  Constitution  which  contemplates 
or  authorizes  any  direct  abridgement  of  this 
power  by  national  legislation.  To  the  extent 
just  indicated  it  is  as  complete  in  the  States  as 
the  like  power,  within  the  limits  of  the  Consti- 
tntion,  is  complete  in  Congres.  If,  therefore, 
the  condition  of  any  State,  in  the  judgment  of 
its  Legislature,  requires  the  collection  of  taxes 
in  kind,  that  is  to  say,  by  the  delivery  to  the 
the  proper  officers  of  a  certain  proportion  of 
products,  or  in  gold  and  silver  bullioo,  or  in 
gold  and  silver  coin,  it  is  not  easy  lo  see  upon 
what  principle  the  National  Legislature  can  in- 
terfere with  the  exercise,  to  that  end,  of  this 
power,  original  in  the  States,  and  never  as  yet 
sorrenderra.  If  this  be  so,  it  is,  certainly,  a 
reasonable  conclusion  that  Congress  did  not 
intend,  by  the  general  terms  of  the  Currency 
Acts,  to  restrain  the  exercise  of  this  power  in 
the  manner  shown  by  the  Statutes  of  Oregon. 

Other  considerations  strengthen  tills  conclu- 
sion. It  cannot  escape  ot)»ervation  that  the 
provision,  intended  to  give  currency  to  the 
United  States  notes,  in  the  two  Acts  of  1862, 
consists  of  two  quite  distinguishable  clauses. 
The  first  of  these  clauses  makes  those  notes  re- 
ceivable in  payment  of  all  dues  to  the  United 
States,  and  payable  in  satisfaction  of  all  de- 
mands against  the  United  States,  with  specified 
exceptions;  the  second  makes  them  lawful 
money,  and  a  legal  tender  in  payment  of 
debu,  public  and  private,  within  the  United 
Slates,  with  the  same  exceptions. 

It  seems  quite  probable  that  the  first  clause 
onlv  was  in  the  original  bill,  and  that  the  sec- 
ond was  afterward  introduced  during  its  prog- 
ress into  an  Act.  However  this  may  be,  the 
fact  that  both  clauses  were  made  part  of  the 
Act  of  February,  and  were  retained  in  the  Act 
of  July,  1862,  indicates  clearly  enough  the  in- 
tention of  Congess  that  both  shidl  be  construed 
together.  Now,  in  the  first  clause,  taxes  are 
pUinly  distin^ished,  in  enumeration,  from 
debts;  and  it  is  not  an  unreasonable  inference, 
that  the  word  "debts"  in  the  other  clause  was 
not  intended  to  include  taxes. 

It  must  also  be  observed  that  the  first  clause, 
which  may  lie  called  the  receivabilily  and  pay- 
aUlity  clause,  imposes  no  restriction  whatever 
npon  the  States  in  the  collection  of  taxes.  It 
niakea  the  notes  receivable  for  national  taxes, 
bat  does  not  make  them  receivable  for  state 
taxes.  On  the  contrary,  the  express  reference 
lo  receivability  by  the  National  Government, 
and  the  omismon  of  all  reference  to  receivabil- 
ity  by  the  state  govenunenta,  excludes  the  hy- 
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pothesis  of  an  intention  on  the  part  of  Congress 
to  compel  the  States  to  receive  tiiem  as  revenue. 

And  it  must  also  be  observed  that  any  con- 
struction of  the  second,  or,  as  it  may  well 
enough  be  called,  legal  tender  clause,  that 
includes  dues  for  taxee  under  the  words  "  debts, 
public  and  private,"  must  deprive  the  first 
clause  of  all  effect  whatever.  For  if  those 
words,  rightly  apprehended,  include  state  taxes, 
they  certainly  include  national  taxes  also;  and 
if  they  include  national  taxes,  the  clause  making 
them  receivable  for  such  taxes  was  wholly  un- 
necessary and  superfluous. 

It  is  also  proper  to  be  observed,  that  a  tech- 
nical construction  of  the  words  in  question 
mi^t  defeat  the  main  purpose  of  the  Act, 
which,  doubtless,  was  to  provide  a  currency  in 
which  the  receipts  and  payments  incident  to 
the  exigencies  of  the  then  existing  civil  war 
might  M  made. 

In  his  work  on  the  Constitution,  the  late  Mr. 
Jiutiise  Story,  whose  praise  as  a  jurik  is  in  all  civ- 
ilized lands,  speaking  of  the  clause  in  the  Consti- 
tution giving  to  Congress  the  power  to  lay  and 
collect  taxes,  says  of  the  theory  which  would 
limit  the  power  to  the  object  of  paying  the 
debts  that,  thus  limited,  it  would  be  onlv  a 
power  to  provide  for  the  payment  of  debts  then 
existing.  1  Story,  Const.,  689,  sec.  921.  And 
certainly,  if  a  narrow  and  limited  interpretation 
would  thus  restrict  the  word  "debts"  in  the 
Constitution,  the  same  sort  of .  interpretation 
would,  in  like  manner,  restrict  the  same  word 
in  the  Act.  Such  an  interpretation  needs  only 
to  be  mentioned  to  be  rejected.  We  refer  to  it 
only  to  show  that  a  right  construction  must  be 
sought  through  larger  and  less  technical  views. 
We  may,  then,  suely  decline  either  to  limit 
the  word  "  debts  "  to  existing  dues,  or  to  extend 
its  meaning  so  as  to  embrace  all  dues  of  what- 
ever origin  and  description. 

What,  then,  is  its  true  sense?  The  most  ob- 
vious and,  as  it  seems  to  us,  the  most  rational 
answer  to  this  question  is,  that  Congress  must 
have  had  in  contemplation  debts  originating  in 
contract  or  demands  carried  into  judgment, 
and  only  debts  of  this  character.  This  is  the 
commonest  and  most  natural  use  of  the  word. 
Some  strain  is  felt  upon  the  understanding 
when  an  attempt  is  made  to  extend  it  so  as  to 
include  taxes  imposed  by  legislative  authority, 
and  there  should  be  no  such  strain  in  the  inter- 
pretation of  a  law  like  this. 

We  are  the  more  ready  to  adopt  this  view, 
because  the  greatest  of  English  elementary 
writers  upon  law,  when  treating  of  debts  in 
their  various  descriptions,  gives  no  hint  that 
taxes  come  within  either  (2  Bl.  Com.,  476, 476); 
while  American  state  courts,  of  the  highest 
authority,  have  refused  to  treat  liabilities  for 
taxes  as  debts,  in  the  ordinary  sense  of  that 
word,  for  which  actions  of  debt  may  be 
maintained. 

The  first  of  these  capes  was  that  of  Pieree  v. 
Boston,  3  Met.,  620  (1842),  in  which  the  defend- 
ant attempted  to  set  off  against  the  demand  of 
the  plainttfiF  certain  taxes  due  to  the  dty.  The 
statute  allowed  mutual  debts  to  be  set  oS,  but 
the  court  disallowed  the  right  to  set  off  taxes. 
This  case  went,  indeed,  upon  the  construction 
of  the  Statute  of  Massachusetts,  and  did  not 
turn  on  the  precise  point  before  us;  but  the 
language  of  the  court  shows  that  taxes  were 

10» 


Digitized  by 


Google 


183-189 


StTFBEiat  Ck>imT  ov  thb  United  Statrs. 


Duo.  Term. 


not  regarded  as  debts  within  the  common  un- 
derstanding of  the  word. 

The  second  case  was  that  of  Skaw  v.  Piekeit, 
86  Vt.,  486.  in  which  the  Supreme  Court  of 
Vermont  said:  " The  assessment  of  taxes  does 
not  create  a  debt  that  can  be  enforced  by  suit, 
or  upon  which  a  promise  to  pay  interest  can  be 
implied.    It  is  a  proceeding  in  itmtum." 

The  next  case  was  that  of  Camden  y.  AOen, 
2  Dutch.,  898  (18S7).  That  was  an  action  of 
debt  brought  to  recover  a  tax  by  the  munici- 
pality to  which  it  was  due.  The  language  of 
the  Supreme  Court  of  New  Jersey  was  still 
more  explicit:  "A  tax,  in  its  essential  char- 
acteristics," said  the  court,  "is  not  a  debt  nor 
in  the  nature  of  a  debt.  A  tax  is  an  impost 
levied  by  authority  of  government  upon  its  cit- 
izens, or  subjects,  for  Uie  support  of  the  Slate. 
It  is  not  founded  on  contract  or  agreement.  It 
operates  «n  intitum.  A  debt  is  a  sum  of  monev 
due  by  certain  and  express  agreement.  It 
originates  in  and  is  founded  upon  contracts  ex- 
press or  implied." 

These  decisions  were  all  made  before  the 
Acts  of  1863  were  passed,  and  they  may  have 
had  some  influence  upon  the  choice  of  the 
words  used.  Be  this  as  it  may,  we  all  think 
that  the  interpretation  which  thev  sanction  is 
well  warrantnl.  We  cannot  attribute  to  the 
Legislature  an  intent  to  include  taxes  under  the 
term  ' '  debts  "  without  something  more  than  ap- 
pears in  the  Acts  to  show  that  intention. 

The  Supreme  Court  of  California,  in  1863, 
had  the  construction  of  these  Acts  under  con- 
sideration in  the  case  of  Pei^  v.  Wcufiium.  30 
Cal.,  350.  The  decisions  which  we  have  cited 
were  referred  to  by  Ghi^  Juttke  Field,  now 
holding  a  seat  on  this  bench,  and  the  very 
question  we  are  now  considering,  "What  did 
Congress  intend  by  the  Act?"  was  answered  in 
tiiese  words:  "Upon  ttiis  question  we  are  clear 
that  4t  only  intended  by  the  terms  '  debts,  pub- 
lic and  private,'  such  obligations  for  the  pay- 
ment of  money  as  are  founded  upon  contract." 

In  whatever  light,  therefore,  we  consider  this 
question,  whether  in  the  light  of  the  conflict 
between  the  legislation  of  Congress  and  the 
taxing  power  of  the  States,  to  which  the  inter- 
pretation insisted  on  in  belialf  of  the  County  of 
Lane  would  give  occasion,  or  in  the  light  of 
the  language  of  the  Acts  themselves,  or  In  the 
light  of  the  decisions  to  which  we  have  referred, 
we  find  ourselves  brought  to  the  same  conclu- 
sion, that  the  clause  making  the  United  Slates 
notes  a  legal  tender  for  debts,  has  no  reference 
to  taxes  imposed  by  state  authority,  but  relates 
only  to  debts  in  the  ordinary  sense  of  the  word, 
arising  out  of  simple  contracts,  or  contracts  by 
specialty,  which  include  Judgments  and  recog- 
nizances.    1  Pars.,  Cont.,  7. 

Whether  the  word  "debts,"  as  used  in  the 
Act,  includes  obligations  expressl;^  made  pay- 
able or  adjudged  to  be  ^id  in  coin,  has  been 
argued  in  another  case.  We  express  at  present 
no  opinion  on  that  question. 

Im  judgment  cfthe  Supreme  Court  of  Oregon 
mutt  be  affirmed. 

Cited— 7  Wall.,  725 :  8  Wall.,  5*1.  807 ;  »  WalU  581 ; 
11  Wall.,  126;  12  Wail.,  824;  18  Wall.,  29;  102  U.S.. 
613;  4  Dill.,  67;  6  Bawy.,671;  20  Minn..  403;  2  Am. 
Kep.,  Se  (67  Me.,  898);  8  Am.  Rep.,  70  (21  Ohio,  473);  10 
Am.  Uep.,  48  (38  Ind.,  397) :  17  Am.  Kep.,  762  (48  Ind.. 
3801 :  22  Am.  Hep.,  422  (66  N.  H.,  381 ;  30  Am.  Rep.,  138 
(HToz.Ct.App.,  283). 
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HORACE  B.  CLAPLIN,  Jb. 

(See  S.  C,  6  WaU.,  132-139.) 

WhMbxUofexoeptioiiiilunUd  contain — party  aid- 
ing fraud  it  margeaUe  vrith  it — to/ien  evidence 
of  other  fraudi,admistibU — declarationiofeaeA 
frauduhnt  aetor,  whenadmitiibie  againit  the 
other — interest  at  damages — general  exception 
to  charge,  unavailing. 

A  bill  of  ezoeptlons  should  only  present  the  rul- 
ings of  the  court  upon  some  matter  of  law,  and 
should  ooDtain  only  so  much  of  the  testimony  as 
may  be  necessary  to  ezplala  the  bearing  of  the  nil- 
lags  upon  the  issues  involved. 

Where  a  party,  knowiov  the  fraud  contrived,  aid- 
ed in  its  execution  and  Aared  its  proceeds,  he  is 
chargeable  with  all  its  consequences,  and  can  be 
treated  and  pursued  as  an  origlnai  party. 

Where  fraud  lo  the  purchase  or  sale  of  property 
Is  In  Issue,  evidence  of  other  frauds  of  like  charac- 
ter committed  by  the  same  parties,  at  or  near  the 
same  time,  is  admiasible. 

The  declarations  of  each  defendant,  relating  to 
the  transaction,  are  evidence  against  the  other, 
though  made  in  the  latter's  absence,  If  the  two  were 
engaged  at  the  time  in  the  furtherance  of  a  com- 
mon design  tu  defraud  the  plaintilfs. 

In  oases  of  tort,  the  allowance  of  interest  as  dam- 
ages rests  in  the  discretion  of  the  junr- 

Where  a  charge  embraces  several  distinot  propo- 
sitions, a  general  exception  oannot  avail,  if  any 
one  of  them  is  correct. 

[No.  67J 
SubmUted  Jan.  19, 1869.     Decided  Feb.  8. 1S69. 

IN  ERROR  to  the  Cmiuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  action  was  brought  in  the  court  below 
b^  the  defendants  in  error,  against  Mileham  and 
Lincoln,  to  recover  for  goods  alleged  to  hava 
been  obtained  by  fraudulent  representations. 
Judgment  having  been  entered  in  said  court 
in  favor  of  the  plaintiff,  the  defendant,  Lincoln, 
sued  out  this  writ  of  error. 

Mr.  W.  C.  Gondy,  for  plaintiff  in  error: 

If  Miieham  did  make  false  assertions  by  which 
the  plaintiffs  were  induced  to  sell  upon  a  cred- 
it, no  injury  or  damages  woiUd  occur  to  them, 
if  the  debt  was  paid  at  the  time  agreed. 

Fraud  or  deceit  is  not  a  cause  of  action,  un- 
less injury  and  damage  is  produced  thereby. 

Adter  v.  Fenlon,  24  How.,  410  (65  U.  8., 
XVI..  697);  SavOe  v.  Bobertt,  I  Ld.  Raym., 
874;  SiUehinty.  Hutchint,  7  Hill,  104;  Morgan 
V.  BUtt,  2  Mass.,  113;  Ide  v.  Gray,  11  Vt.,  615; 
Fuller  y.Hodgdon,^llLo.,ZiS;  Upton  y.  Vail, 
6  Johns.,  183. 

But  it  may  be  said  that  the  title  to  the  goods 
would  not  pass  to  the  defendants  or  either  of 
them,  because  of  the  fraudulent  purchase  al- 
leged. 

But  an  action  on  the  case  does  not  rest  upoa 
the  hypothesis  that  the  goods  are  the  property 
of  the  plaintiff.  The  theory  of  the  action  ia, 
that  they  have  been  deprive  of  the  goods  and 
the  title  thereto  by  the  wrongful  acts  of  the  de- 

NOTS.— Interest,  wfxn  recoverable  at  damaaet,  or 
on  money.  See  note  to  Smeed  v.  WIstar,  81  U.  8.  (8 
Wheat.),  6M. 

Where  an  illegal  comMiuition  <s  protwd,  deeiara- 
lUmt  of  one  about  the  enttrprite  are  evidence  againM 
the  other  co-eonminUors. 

Where  several  are  combined  for  an  illegal  pur- 
pose, the  acts  and  declarations  of  each,  in  respeot 
to  the  common  object,  are  evidence  against  the 
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fendinU,  and  that  they  are  unable  to  recover 
payment  from  the  vendee. 

The  circuit  court  refused  the  prayer  of  the 
defendants  and  charged  instead,  as  follows,  to 
wit: 

"The  controversy  turns  chiefly  npon  Mr. 
Lincoln's  connection  with  this  matter.  I  do 
not  think  it  was  actually  necessary  that  it  should 
be  by  preconcert  alone.  If  it  was,  of  course  he 
is  a  party;  but  if  knowing  or  having  reason  to 
believe  tnat  a  fraud  had  been  committed  by 
Mileham,  he  became  a  party  to  it  by  his  subse- 

auent  acts  and  conduct,  and  availed  himself  of 
>e  fraud  for  the  promotion  of  his  own  inter- 
est I  think  that  would  be  sufficient  to  connect 
him  with  it,  and  it  would  be  the  same  as  though 
he  had  been  a  party  to  it  originally.  One  or 
the  other  of  these  facts  must  be  found  by  the 
jury  before  they  find  a  verdict  against  Lincoln. 
If  ihey  find  either  of  them  to  oe  true,  either 
that  he  was  an  original  party  or  became  such 
fubsequently  in  the  way  I 'have  stated,  then 
thev  ma^  find  a  verdict  against  him." 

The  gist  of  the  declaration  was  the  fraudu- 
lent purchase  of  the  plaintiff's  goods  in  pursu- 
ance of  a  fraudulent  prearrangement  or  con- 
apiracy  between  Mileham  and  Lincoln.  Under 
the  ali^ations  of  the  declaration,  the  purchase 
was  made  as  much  by  Lincoln  as  Mileham.  Of 
these  allegations  there  was  no  proof.  There 
was,  therefore,  a  variance;  the  aUegata  and  the 
probata  did  not  agree. 

This  court  has  decided  that  an  action  cannot 
be  maintained  against  a  debtor  and  others  for 
fraudulently  disposing  of  the  goods  imrchased 
on  a  credit,  to  avoid  the  payment  thereof.  The 
title  is  in  the  debtor;  the  vendors  have  no  lien; 
the  debtor  would  be  liable,  under  the  Statute 
of  Frauds,  to  all  the  remedies  provided  against 
inch  an  act,  but  no  action  lies  against  those  who 
eonspiie  with  him  to  defeat  the  creditors. 

Adler  v.  FeiUon,  24  How..  408  (66  U.  8., 
XVL,  697). 

The  Supreme  Court  of  Illinois  have  decided 
that  interest  can  only  be  recovered  in  actions  «e 
emiraetu  and  in  the  cases  specified  in  the  stat- 
ute. 

8ammi$  v.  Clark,  13  Dl.,  546;  Eitt  y.  AUm, 
13  UL,  593. 

Interest  cannot  be  recovered  in  an  action 


sounding  in  damages  for  a  tort.  DowUng  v. 
Stewart,  8  Scam.,  108. 

I  suppose  the  law  of  Illinois  to  be  conclusive 
on  this  question;  but  even  if  not,  interest  can- 
not be  recovered  in  a  case  like  this  as  a  matter 
of  law.     Sedg.  Dam.,  874;  2  Pars.  Cont ,  388. 

The  principle  that  Interest  is  not  allowed  eo 
nomine  In  an  action  to  recover  damages  for  the 
wrongful  conversion  or  tortious  taking  of  prop- 
erty, but  is  purely  a  matter  of  discrenon  with 
the  jury,  is  clearly  sustained  by  all  the  authori- 
ties. 

Oilpins  V.  Contegua,  Pet.  C.  C,  85;  WiUings 
V.  Same,  lb.,  174;  Holme*  v.  Miirroom,  1  B.C. 
Const.,  21 ;  Hyde  v.  SUme,  7  Wend.,  854;  BeaU 
y.  Ouerntey,  8  Johns.,  447. 

The  objection  to  the  deposition  of  Lawrence 
is  good.  The  witness  gave  a  conversation  with 
Mileham  in  New  York  several  days  before  the 
plaintiffs  below  sold  their  goods,  and  after  the 
witness  had  sold  him  some  merchandise.  It 
was  a  street  talk  in  no  way  connected  with  the 
case. 

The  witnesses  testified  to  conversations  with 
Mileham  In  the  absence  of  Lincoln,  and  with 
Lincoln  in  the  absence  of  Mileham,  at  ^eoria, 
after  the  20th  December,  1865. 

In  this  case,  however,  there  was  no  evidence 
whatever  of  the  conspiracy  and,  therefore,  there 
was  no  foundation  upon  which  it  could  be  ad- 
mitted. 

Mr.  John  F.  Farosworth.  for  defendants 
in  error: 

The  case  at  bar  was  not  brought  to  prevent 
Mileham  from  making  a  disposition  of  his  prop- 
erty,  fraudulent  or  otherwise,  or  to  recover  dam- 
ages for  his  having  made  such  disposition. 

We  do  not  allege  that  we  have  suffered  dam- 
age by  reason  of  the  conspiracv  between  Lin- 
coln and  Mileham,  fraudulently  to  dispose  of 
the  property  of  the  latter,  but  to  recover  dam- 
ages against  them  for  obtaining,  by  a  fraudulent 
conspiracy,  the  possession  of  our  property. 

There  is  no  such  thing  as  a  civil  action  of  con- 
spiracy. All  such  actions  are  merely  actions 
on  the  case  for  the  recovery  of  damages.  The 
gist  of  the  action  is  the  fraud. 

White  V.  Merritt,  7  N.  Y.,  856;  Bac.  Abr., 
Actions  on  the  Case,  H;  Taie»  v.  Joyce,  11 
Johns.,  140;  WardeU  v.  Foediek,  18  Jobns.,  825; 


othen :  yet,  before  such  evidence  can  be  admitted, 
the  court  must  decide  for  itself  that  there  la  sutfl- 
dent  evidence  prima  facie  to  prove  such  oombina- 
Uon,  which  the  Jury  may,  nevertbeleee,  netcatlve. 
Ckirtoo  V.  Anthony,  S  Uand^tHS;  U.  8.  v.  Cole,  S 
McLean.  518:  Bex  v.  Stone,  8  Tenn.,  627 ;  Preston  v. 
Bowers,  13  Ohio  St.,  1 ;  Commonwealth  v.  Brown, 
H  Oray,  419;  Klmmell  v.  QeeUny,  i  Grant,  125; 
Price  V.  Jones, «  VTatta,  85 ;  S.  C, »  Am.  Dec,  685. 

The  sufflciency  of  the  evidence  of  the  com  binaiion 
to  form  a  foundatioD,  is  in  the  f  ollowinif  cases  held 
s  question  for  the  Jury.  State  v.  Ross,  29  Ho.,  W ; 
Bnrke  v.  MUler.T  Cuab., 647 ;  Jones  v.  Hurlburt,  ]» 
Bub.,  408 ;  State  v.  Nash,  7  Iowa,  347.  It  aeoms  it 
Has  been  held  to  be  a  question  for  the  Jury  in  some 
cnes.  Oldham  v.  Bentley,  6  B.  Mon.,  4i!8 ;  Holser  v. 
MeOTatb,S8  Pa.  St.,  458. 

A  diviaion  of  the  profits  of  a  fraudulent  tianaao- 
tion,  is  sufflclent,  beoause  It  Is  some  evidence  of  a 
eombioation  to  defraud.  Klmmell  v.  Qeetiov,  2 
GiBDt,l25. 

SUglit  evMeaoe  of  oollusion  is  all  that  Is  required. 
McDowell  V.  Kissel,  37  Pa.,  1S4 ;  Peterson  v.  Speer, 
SPa.,  47V;  Clinton  v.  Etate8,20  Ark.,216;  Johnson  v. 
3tate,l>AIa.,e2;  Evansv.  Watson,5aPa.,64;  Ben- 
ham  V.  Out,  11  wend.,  83 ;  Craig  v.  Craw,  12  Wend., 
41:  8.  C  27  Am.  Dec,  110;  2  Wbart.  Ev.,  sec  1205; 
BIseiow  on  Fr.,  484. 

All  acta  and  declarations  performed  or  made  for 
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the  purpose  of  carrying  the  unlawful  design  into 
effect,  are  admissibre  in  evidence  after  the  exist- 
ence of  such  a  design  has  been  presumptively  es- 
tablished. 2  Stark,  on  E v.,  401, 409 ;  Am.  Fur  Co.  v. 
U.  S.,  27  C .  S.  (2  Pet.),  WM ;  Page  v.  Parker,  40  N.  H., 
47 ;  Lee  v.  Lamprey,  43  N.  H.,  13. 

Where  a  combination  Is  shown  between  an  as- 
signor and  assignee  for  benefit  of  creditors,  to  de- 
fraud, then  declarations  of  each  while  acting  in 
furtherance  of  the  wrongful  scheme  are  competent 
against  the  other,  even  when  made  without  the 
knowledge  of  the  other.  Cuyler  v.  McCartney,  40 
N.  Y.,  220;  Lee  v.  Huntoon,  Hoffm.,  463;  Adams  v. 
Davidson,  10  N.  T.,  308 ;  Nudd  v.  Burrows,  01  U.  S., 
438. 

The  objection  of  absence  goes  only  to  weight  of 
evidence.    Bushnell  v.  City  B'k,  10  La.  Ana.,  464. 

The  declarations  of  one  not  a  party  may  be  ad- 
mitted under  this  rule.  Am.  Fur  Co.  v.  V.  8.,  27  U. 
S.  (2  Pet.),  366, 364 ;  Preston  v.  Bowers,  13  Ohio  St., 
1,18. 

Declarations  made  before  the  combination  are 
not  competent.    Legg  v.  Olney,  1  Den..  202. 

Where  a  combination  between  father  and  son  to 
defraud  creditors  is  proved,  evidence  of  the  deulara- 
tions  of  the  father  In  his  son's  absence,  that  a  bond 
was  given  to  keep  off  creditors,  is  admissible.  Helt- 
enbacb  v.  Bettenbaoh,  1  Bawle,  3«2;  S.  C,  18  Am. 
Dec,  688. 
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Benton  t.  PraU,  2  Wend..  890,  and  cases  there 
cited;  ShepU  v.  Page.  12  Vt.,  619. 

It  is  claimed  that  the  court  erred  in  admitting 
the  testimonv  of  the  declarations  made  to  each 
of  them  by  Hileham  in  the  absence  of  Lincoln, 
and  by  Lincoln  in  the  absence  of  Mlleham. 

Thu  evidence  was,  we  think,  entirely  proper. 

Where  property  in  the  hands  of  a  third  per- 
son is  seized  upon  an  execution  against  the  debt- 
or, the  vendor  of  such  third  person,  on  the 
ground  that  the  transfer  was  made  with  intent 
to  hinder,  delay  and  defraud  creditors,  the  decla- 
rations of  the  debtor,  even  in  the  absence  of  the 
purcliaser  from  Iiim.are  admitted  to  show  his  in- 
tent, that  being  one  of  the  facts  necessary  to  be 
proven.  His  fraudulent  purpose  being  thus  es- 
tablished, a  knowledge  of  or  participation  in 
such  purpose  by  the  purchaser  from  him,  may 
l>e  established  by  the  declarations  of  such  pur- 
chaser. In  such  cases,  fraud  must  be  shown  by 
both  parties  to  the  transfer,  and  tliis  may  be 
done  by  entirely  different  methods  of  proof. 
Upon  this  principle,  evidence  of  other  fraudu- 
lent transactions  made  about  the  same  time  is 
admissible,  as  diaracterizing  the  particular  sale 
under  investigation. 

WhOtier  v.  Vitmei/,  10  N.  H.,  294;  Bridges  v. 
SggUeton,  14  Mass.,  260;  Pbster  v.  HaU,  12 
Pick.,  89;  Eowe  v.  Seed,  12  Me.,  615;  Blake  v. 
Onoard,  11  Me.,  202;  LoveU  v.  Brigg»,2'Si.  H., 
228;  Wiggin  v.  Day,  9  Gray,  97:  ScoH  v.  Will- 
iams, 14  Abb.  Pr.,  60;  Cory  v.  HotaUing,  1 
Hill,  816. 

And  especially  does  this  rule  obtain  in  those 
cases  where  proof  has  been  introduced  tending  to 
show  a  fraudulent  combination. 

MeKeev.  Gilchrist.  3  Watts,  282;  Waterbury 
▼.  Sturtetant,  18  Wend.,  853;  Clayior  v.  Arv 
thony,  6  Rand.,  286;  Beitenb€ushY.  Beitenbaeh, 
1  Rawle,  862;  Wilbur  v.  ^riekland,  1  Rawle, 
458;  CMiweU  v.  WiUiams,  1  Ind.,  409;  &iyUr 
T.  McCartney,  88  Barb.,  166. 

In  actions  of  this  character,  a  recovery  may 
be  had  against  any  one  of  the  defendants  against 
whom  a  case  is  made.  Any  evidence,  as  his 
own  declaration  tending  to  fasten  the  charge  of 
fraud  upon  him  alone,  must  l>e  admissible. 

Jones  V.  BcJcer,  7  Cow.,  446. 

We  do  not  undei  stand  that,  in  order  to  make 
Lincoln  liable  in  this  form  of  action,  it  is  essen- 
tial for  us  to  show  that  he  participated  with 
Mileham  in  the  scheme  of  fraud  at  the  very  mo- 
ment of  its  inception.  This  doctrine  is  held, 
even  in  criminal  cases. 

Peoples.  Mather,  4  Wend.,  261. 

Mr.  JusOee  Field  deUvered  the  opinion  of 
the  court: 

The  bill  of  exceptions  in  this  case  is  made  up 
without  any  regard  to  the  rules  in  accordance 
with  which  such  bills  should  be  framed.  It  is 
Uttle  else  than  a  transcript  of  the  evidence,  oral 
and  documentary,  given  at  the  trial,  and  cov- 
ers ninety-six  printed  pages  of  the  record,  when 
the  exceptions  could  have  been  presented  with 
greater  clearness  and  precision  in  any  five  of 
them.  In  its  preparation  counsel  seem  to  have 
forgotten  that  ttus  court  does  not  pass,  in  ac- 
tions at  law,  upon  the  credibility  or  sufficiency 
of  testimony ;  that  these  are  matters  which  are 
left  to  the  jury,  and  for  any  errors  in  its  action 
the  remedy  must  be  sought  in  the  court  below 
by  a  motion  for  a  new  trial.    A  bill  of  ezcep- 
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tions  should  only  present  the  rulings  of  the 
court  upon  some  matter  of  law — as  upon  the 
admission  or  exclusion  of  evidence — and  should 
contain  only  so  much  of  Uie  testimony,  or  such 
a  statement  of  the  proofs  made  or  offered,  as 
may  l>e  necessary  to  explain  the  bearing  of  the 
ruhngs  upon  the  issues  involved.  If  £he  facta 
upon  which  the  rulings  were  made  are  admitted, 
the  bill  should  state  uiem  briefly,  as  the  result 
of  the  testimony;  if  the  facts  are  diqtuted,  it 
will  be  sufficient  if  the  bill  allege  that  tmtimony 
was  produced  tending  to  prove  them.  If  a  de- 
fect in  the  proofs  is  the  n-ound  of  the  excep- 
tion, such  aefect  should  oe  mentioned  without 
a  detail  of  the  testimony.  Indeed,  it  can  seldom 
be  necessary,  for  the  just  determination  of  any 
question  raised  at  the  trial,to  set  forth  the  entire 
evidence  given ;  and  the  practice  in  some  dis- 
tricts— quite  common  of  late — of  sending  up_  to 
this  court  bills  made  up  in  this  way — filled  with 
superfluous  and  irrelevant  matter — must  be  con- 
demned. It  only  serves  to  throw  increased  la- 
bor upon  us,  and  unnecessary  expense  upon 
parties.  If  counsel  will  not  heed  the  admoni- 
tions upon  this  subject,  so  frequently  expressed 
by  us,  the  judges  of  the  courts  below,  to  whom 
the  bills  are  presented,  should  withhold  their 
signatures  until  the  bills  are  prepared  in  proper 
form,  freed  from  all  matter  not  essential  to  ex- 
plain and  point  the  exceptions. 

The  action  in  this  case  is  brought  to  recover 
damages  against  the  defendants  for  fraudulent- 
ly obtaining  the  property  of  the  plaintiffs.  The 
declaration  alleges  a  combination  between  the 
defendants  pursuant  to  which  one  of  them  pur- 
chased goods  to  a  large  amount  in  the  City  of 
Xew  York,  of  different  parties  and,  among  ' 
others,  of  the  plaintiffs,  upon  a  false  and  frauda- 
lent  representation  of  his  means  and  business;  . 
and  the  other  defendant  disposed  of  them  with- 
in a  few  days  afterwards,  by  auction,  at  less  than 
their  cost  price,  and  appropriated  the  proceeds 
to  his  own  use;  the  whole  proceeding  being 
taken  with  intent  to  defraud  the  vendors  of  their 
property.  The  case  differs  materially  from  that 
of  Adier  V.  Fmton,  reporledin  24  Howard  [X  VL , 
6961,  which  is  cited  to  show  that  the  declaration 
discloses  no  cause  of  action.  In  that  case  cer- 
tain creditors,  whose  demand  was  not  due  at 
the  time,  brought  an  action  against  their  debt- 
ors and  others  for  an  alleged  conspiracy  to  dis- 
pose of  the  property  of  the  debtors,  so  as  to  hin- 
der and  defeat  the  creditors  in  the  collection  of 
their  demand ;  and  this  court  held  that  the  ac- 
tion would  not  lie.  The  decision  proceeded 
upon  the  ground  that  creditors  at  large  have 
ttieir  debtors  as  to  enable  them  to  interfere  with 
no  such  legal  interest  in  the  property  of  any 
disposition  of  it  before  the  maturity  of  their 
demands.  The  creditors  in  that  case  possessed 
no  lien  or  interest  in  the  property  of  their  debt- 
ors to  impair  or  clog  in  any  respect  the  right 
of  the  latter  to  make  any  use  or  disposition  of 
11  they  saw  proper.  The  exercise  of  that  right, 
whatever  the  motive,  violated  no  existing  r^ht 
of  the  creditors  and,  consequently,  furnished 
them  no  ground  of  action. 

The  case  at  bar  is  not  brought  upon  the  alle- 
gation that  the  defendants  have  fraudulently 
disposed  of  their  own  property,  but  that  they 
have  fraudulently  obtained  possession  of  tlie 
property  of  the  plaintiffs.  It  proceeds  upon  the 
theory  that  the  titie  to  the  goods  never  passed 
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to  the  defendants,  but  remained  in  the  plaint- 
iffs, from  whom  they  were  obtained  by  false 
•ad  fraudulent  representations. 

Tlial  such  representations  were  made  by  the 
defendant,  Mileham,  and  that  by  means  of  them 
the  goods  were  obtained,  was  not  seriously  dis- 
puted at  the  trial.  The  principal  controyeray 
tonied  upon  the  connection  of  the  defendant, 
Lincohi,  with  the  fraudulent  acts  of  Mileham. 
The  declaration  alleges  that  the  fraud  was  a 
matter  of  pre-arranKcment  between  them,  and 
their  counsel  insisted  that  proof  of  such  pre-ar- 
rmgement  was  essential  to  a  recoyery  against 
Lincoln,  but  the  court  held  that  it  was  sufficient 
to  show  that  he  subsequently,  with  knowledge 
of  the  fraud,  became  a  party  to  it;  that  subse- 
quent putidpation  in  the  fraud  and  its  fruits 
was  as  effecuTe  to  charge  him,  as  preconcert 
and  combination  for  its  execution.  lo  thus 
holding  we  perceive  no  error.  The  character 
of  the  transaction  was  not  changed,  whether 
Lincoln  was  an  original  party  in  its  inception, 
or  tiecaune  a  party  subsequently;  nor  was  the 
damage  resulting  to  the  plaintiffs  affected  by 
the  precise  dav  at  which  he  became  a  co-con- 
spirator with  Mileham.  If,  knowing  the  fraud 
oontriyed,  he  aided  in  its  execution,  and  shared 
h«  proceeds,  be  was  chargeable  with  all  its  con- 
Kquencea,  and  could  be  treated  and  pursued  as 
sn  original  party.  Every  act  of  eadi  in  fur- 
tlierance  of  the  common  design  was,  in  contem- 
plation of  law,  the  act  of  botn. 

On  the  trial,  declarations  of  the  defendants 
were  received,  which  related  not  merely  to  the 
transaction  which  Is  subject  of  inquiry  in  this 
action,  but  to  similar  contemporaneous  transac- 
tions with  other  parties.  The  evidence  was  not 
nioompetentor  irrelevant,  as  contended  by  coun- 
sel. Where  fraud  in  the  purchase  or  sale  of 
property  is  in  issue,  evidence  of  other  frauds  of 
like  character  committed  by  the  same  parties, 
at  or  near  the  same  time,  is  admissible.  Its  ad- 
missibiUty  is  placed  on  the  ground  that  where 
transactions  of  a  similar  character,  executed  by 
the  same  parties,  are  closely  connected  in  time, 
the  inference  is  reasonable  that  they  proceed 
from  the  same  motive.  The  principle  is  as- 
serted in  Oary  v.  HotoOing,  1  Hill,  817,  and  la 
sostained  by  numerous  authorities,  lie  case 
of  fraud,  air  there  stated,  is  among  the  few  ex- 
ceptions to  the  general  rule  that  other  offenses 
of  tHe  accused  are'  not  relevant  to  establish  the 
main  charge.  Hatt,  v.  Na/^,  18  N.  Y.,  588; 
and  CoMt  ▼.  BuOari,  28  How.,  172  [64  U.  S., 
XVI..  4241. 

The  declarations  of  each  defendant,  relating 
to  the  transaction  under  consideration,  were 
evidence  ajpdnst  the  other,  though  made  in  the 
tetter's  absence,  if  the  two  were  engaged  at  the 
time  in  the  f  urUierance  of  a  common  design  to 
defraud  tiie  plaintiffs.  The  court  placed  their 
admissibility  on  that  ground,  and  instructed  the 
jury  that  if  tbey  were  made  after  the  consumma- 
tion of  the  enterprise  tbey  should  not  be  re- 
garded. 

It  is  possible  that  the  court  erred  in  its  cliarge 
upon  the  subject  of  damages  in  directing  the 
jmy  to  add  interest  to  the  value  of  the  goods.  In- 
terest is  not  allowable  as  a  matter  of  law,  except 
in  cases  of  contract,  or  the  unlawful  detention 
of  money.  In  cases  of  tort  its  allowance  as 
dsmages  rests  in  the  discretion  of  the  jury.  But 
ihc  error,  if  it  be  one,  cannot  be  taken  advan 
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tage  of  by  the  defendants,  for  they  took  no  ex- 
ception to  the  charge  on  that  ground.  The 
charge  is  inserted  at  length  in  the  bill,  contrary 
to  the  proper  practice,  as  repeatedly  stated  in 
our  decisions,  and  contrary  to  an  express  rule 
of  this  court.  It  embraces  several  distinct 
propositions,  and  a  general  exception  in  such 
case  cannot  avail  the  party  if  any  one  of  them 
is  correct. 
Jtidgment  afflrmed. 

Clted-7  Wall..  668 ;  18  Wall.,  485:  17  Wall..  «1;  M 
U.  S..  284;  103  U.  8.,  13, 98: 106  IT.  S.,  482;  7  Ben.,  136 
14  Blatchf .,  836, 498. 


HAlfNIBAL  GREEN.  PZ/.  »n  Brr., 

e. 

MORRIS  8.  VAN  BUSKIBK  «t  al. 

(See  8. 0, 7  Wall.,  Ise-USZ.) 

Itffeet  of  »taU  attaehment—proeeedingi  in  an- 
other 8tal«—titl»  undtr  tam«,«alid— dominion 
of  l^aU  oter  prop&rtff  lUuate  there. 

Where  the  effect,  which  attachment  prooeedlnjts 
lo  Illinois  produced  In  that  State  on  property,  was 
denied  to  them  by  the  Supreme  Court  of  New 
York,  the  judgment  of  the  latter  State  was  erro- 
neous. • 

The  title  aoqutred  under  the  attachment  laws 
of  a  State,  and  which  Is  valid  there,  la  to  ^  held 
valid  in  every  other  State. 

The  dominion  of  a  State  over  personal  property 
situate  there  Is  complete  and  its  rltrht  perfect,  to 
regulate  Its  transfer  and  subject  It  to  process  and 
ezeoutiOD  in  its  own  way  and  by  its  own  laws. 

[No.    31.] 
Argued  Jan.  S,  1869.         Decided  Fib.  8, 1869. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York.    {BemUUtur.) 

The  defendants  in  error  brought  suit  in  the 
Supreme  Court  of  New  York. 

The  trial  was  before  the  court  at  circuit  and 
upon  the  facts,  as  specially  found  by  the 
court;  the  court  decided,as  its  conclusions  of  law 
respecting  the  sale,  that  "  The  law  of  the  State 
of  New  York  is  to  govern  the  transaction,"  and 
not  that  of  Illinois;  that  by  the  New  York 
law  of  sales,  "The  title  to  the  safes  passed  on  the 
execution  and  delivery  of  the  instruments,"  on 
November  2  and,  therefore,  as  the  safes  had  thus 
passed  to  Bates'  vendees,  that  the  subsequent  at- 
tachment against  his  property  did  not  reach 
them,  and  that  such  vendees  and  owners  were 
entitled  to  ludgment. 

To  this  decision  upon  the  question  of  owner- 
ship under  the  sale  of  November  S,  the  plaint- 
iff in  error  excepted,  and  appealed  to  the  Su- 
preme Court,  at  General  Term,  where  the  judg- 
ment was  affirmed.  An  appeal  was  taken  to 
tlie  Court  of  Appeals  and  this  decision  there 
reviewed,  and  that  court  alBrmed  the  judg- 
ment of  the  General  Term.  Then  the  decision 
of  affirmance  by  the  Court  of  Appeals  was 
brought  here  for  review,  under  the  25lh  section 
of  the  Judiciary  Act,  upon  the  allegation  that 
full  faith  and  credit  were  not  ^ven  therein  to 
the  Illinois  proceeding  against  Bates. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mei»r$.  AiiuM»  J.  Parker  and  Ljrman 
Tramboll,  for  plaintiff  in  error: 

Nora.— Lex  loci  and  lex  fori,  at  to  eontraeta,  <n- 
ciiKKno  note*  and  btib,  at  to  drawer,  <ndorKr,  untn/, 
<tc.  See  note  to  Siacum  v.  Pomory,  10  U.  S.  (6 
Craooh).  an. 
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The  courts  of  IlUnoia  have  repeatedly  held 
that  the  lien  of  the  attachlns  creditor,  without 
notice,  is  superior  to  the  rights  of  one  who  has 
attached  personal  property,  but  has  not  reduced 
it  to  possession  before  the  levy  of  the  attach- 
ment. In  this  case  the  forty-one  safes  assigned 
by  Bates  to  the  defendants  in  error — but  net 
having  come  into  their  possession,  in  the  lan- 
guage of  Justice  Oould,  in  his  opinion  in  this 
case — were  "by  the  laws  of  the  land  where  the 
plaintiffs  in  error  sued,  the  property  of  Bates." 

Martin  ▼.  Dryden,  1  Oilm.,  IvT;  Coffin  y. 
Bay,  1  Mete,  214;  Bumell  v.  Bobertton,  S 
Gilm.,  282;  J<me»  v.  Jonet,  16  111.,  119;  Wag- 
goner V.  GooUy,  17  111. ,  245. 

The  principle  involved  in  these  decisions  of 
the  courts  of  Illinois,  is  in  accordance  with  the 
general  principles  of  international  law,  and 
the  decisions  of  courts  in  many  States  of  the 
Union. 

Story,  Confl.  L. ,  sec.  416,  and  cases  cited 
in  n.  1;  Olivier  v.  Townes.  2  Mart.  (N.  8.),  98. 
102,  cited  at  length  in  Story,  Confl.  L.,  sees. 
887,888,  8!:9;  Lanfeary.  8umner,17Kaaa.,  110, 
cited  in  Story,  Confl.  L.,  p.  822,  a.  1;  see,  also, 
Story,  Confl.  L.,  sec  891,  where  the  distinction 
is  drawn  between  a  transfer  of  goods  on  lands 
in  some  particular  oouiAry,  and  at  sea  in  no 
country. 

The  attachments  issued  by  the  defendants  in 
this  case  were  proceedings  in  rem;  and  decis- 
ions in  rem  are  binding  and  coucluslve,  not 
only  upon  the  parties  actually  litigating  the 
cause,  but  upon  all  others,  if  the  suit  was  com- 
menced agamst  the  proper  parties,  and  if  the 
judgment  was  obtained  bona  fide,  and  without 
fraud. 

Greenl.  Ev.,  sees.  525,  540,  541,  542,  644, 
656;  1  Stark.  Ev.,  547;  Wadmxirth  v.  Sharp 
tieen,  8  N.  Y.,  392;  Bogardus  v.  Olark,  4 
Paige,  626:  Eart  v.  MeNamara,  4  Price,  154, 
note;  Beott  v.  Shearman,  2  W,  Bl.,  977;  81  N. 
Y.,  140. 

If  these  actions  had  been  brought  by  the  de- 
fendants in  error  in  the  State  of  Illinois,  on 
these  facts  shown,  they  could  be  recovered, 
but  the  court  then  would  have  said  the  defend- 
ants in  error  had  obtained,  under  the  attach- 
ment, a  good  right  to  the  property. 

"Such  bein^  the  effect  of  the  judicial  proceed- 
ing in  question  in  the  State  of  Illinois,  we  Iiad 
a  right,  under  article  4,  section  1,  of  the  United 
States  Constitution,  and  section  of  the  Act  of 
Congress,  of  May  26,  1790,  to  insist  that  the 
same  force,  effect  and  credit  shall  be  given  to 
it  in  the  State  of  New  York. 

Hamptonr.MeChnna.S  Wheat.,  284;  JTavAMe 
T.  Tkateher,  6  Wheat.,  129;  HaU  v.  Wmami, 
6  Pick,,  282;  CoeAran  v.  FUeh.  1  Sandf.  Ch., 
146;  Kent,  Com.,  261 ;  Story,  Confl.  L.,  sec. 
591;  Christmas  v.  BvmOI,  5  Wall.,  290  (72  U. 
8.,  XVIII.,  475);  4  Met.  (Ky.),  112,  opinion  of 
Mr.  Justice  Clifford. 

Messrs.  J.  8.  Black,  J.  M.  Carlisle,  9.  K. 
K.  Porter  and  John  B.  CMe,  for  defendants 
in  error: 

The  New  York  courts  rightly  decided  that 
the  sale  by  Bates  was  governed  by  the  law  of 
sales  of  New  York;  for  a  voluntary  transfer  of 
personal  property  is  governed  everywhere  by 
the  law  of  the  owner's  domicil — except,  per- 
haps, as  against  the  citizens  of  the  local  situa- 
tion. 
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Sm  Y:Wor*wiek.l  H.  BI.,  690;  2  Kent.Com.. 
sec.  878,  p.  428;  Parsont  v.  Lyman,  20  N.  Y., 
108;  Burloek  v.  Taylor,  16  Pick..  835;-8tory. 
Confl.  L.,  876;  Story's  Life  and  Letters,  380; 
Ogdeny.  Saunderi,  12  Wheat.,  218;  Taylor  ▼. 
Boardman,  26  Vt. ,  689 :  Hunter  v.  PotU,4  T.  R. , 
182;  Balmet  v.  Bemten.  20  Johns.,  3S»;John»on 
V.  Hunt,  28  Wend.,  87;  MUne  v.  Moreton,  6 
Binn.,  353;  Boy*  v.  Thompson,  5  N.  Y.,  820; 
Whipple'^.  Thayer,  16Pick.,25;i>anMbv.  TTO- 
lard.  16  Pick.,  36;  i2.  i.  Cent.  Bank  v.  Dan^ 
forth.  14  Gray,  128;  Van  Buskirk  v.  Hartf. 
Mre  Ins.  Co.,  14  Conn.,  683;  Sanderson  ▼. 
Bradford,  10  N.  H.,  260;  NobU  v.  Smith,  6  R. 
I.,  446;  Bholen  v.  Cleveland,  6  Mas.,  176: 
Oaskie  v.  Webster,  2  Wall.,  Jr.,  181;  Burr. 
Assts.,  2ded.,  370. 

Had  the  question  between  these  parties  been 
tried  in  Illinois,  the  courts  there  should  have 
determined  the  effect  of  Bates  sale  by  the  law 
of  his  domicil ;  and  for  aught  that  appears,  would 
have  so  determined  it. 

This  decision,  that  the  New  York  law  gov- 
erned the  sale,  was  right  for  the  further  reason 
that  the  parties,  as  citizens  of  New  York,  were 
bound  by  its  laws. 

By  the  law  of  sales  of  New  York,  the  sale  by 
Bates  being  bona  fide,  was  complete  without  de- 
livery, ana  the  title  to  the  safes  passed  immedi- 
ately to  the  owners. 

The  decision  that  the  law  of  New  York  gov- 
erned the  sale,  and  that  by  it  the  safes  became 
the  property  of  the  defendants  in  error  on  No- 
vemoer  8,  fully  disposed  of  the  case  and  pre- 
vented any  inquiry  into  the  law  of  sales  of  Illi- 
nois, or  as  to  the  subsequent  suit  against  Bates, 
and  the  process  against  his  property;  and  this 
decision  was  the  only  one  under  review  in  the 
Court  of  Appeals. 

The  decision  of  the  New  York  Court  of  Ap- 
peals comes  before  this  court,  not  only  as  dic- 
tated by  a  sacred  principle  of  international  law, 
but  as  guarantied  by  the  fundamental  right  of 
a  State  to  adopt  its  own  commercial  laws,  and 
govern  its  own  citizens  thereby ;  and  on  the  other 
hand,  that  the  allegation  of  error  in  such  decis- 
ion is  founded  upon  gratuitous  a8sumptions,and 
is  itself  pregnant  with  error. 

Among  these  unfounded  assumptions  are  the 
following: 

1.  That  the  Illinois  proceedings  were  pleaded 
as  a  justification. 

2.  That  those  proceedings  adjudged  the  ques- 
tion of  ownership. 

3.  That  a  right  was  set  up  or,claimed  under 
the  Constitution. 

4.  That  any  such  right  was  denied. 

6.  "That  the  sale  was  invalid  by  the  lUinois 
law  of  sales. 

6.  That  the  Illinois  law  was,  that  sales  of 
movables  are  governed  by  the  law  of  their  local 
situation. 

Among  the  errors  involved  in  such  allegations 
are  the  following: 

1.  That  a  suit  in  personam  for  a  debt  is  a 
suit  in  rem. 

2.  That  the  liability  of  property  to  seizure 
under  general  process  in  such  a  suit,  does  not 
depend  upon  the  property  being  that  of  the 
debtor. 

8.  That  such  ownership  and  liability  are  not 
determined  aliunde,  but  by  the  judgment  in 
debt  and  the  act  of  seizure. 
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4.  That  the  eifect  of  a  previous  sale  is  not  de- 
tennined  by  the  law  of  sales  applicable  to  it. 

5.  That  the  judgment  in  debt  is  conclusive 
against  the  owner  of  the  property,  that  it  was 
tt«  debtor's. 

6.  That  unless  such  judgment  have  this  ef- 
fect, of  concluding  strangers  upon  a  question 
not  involved  in  it,  the  Federal  Constitution  is 
violated. 

7.  That  thus  an  attachment  or  execution  cred- 
itor has  greater  rights  than  a  boita  fide  pur- 
chaser. 

8.  That  the  sales  of  movables  are  governed  by 
the  law  of  their  local  situation. 

9.  Tliat  the  Constitution  prescribes  this  rule, 
and  nrohibits  the  state  courts  from  administer- 
ing Qte  lex  fori  or  lex  domieiUi,  even  between 
their  own  citizens. 

10.  That  tlie  citizens  of  a  State  are  not  bound 
by  its  laws. 

Mr.  JusUee  Davis  delivered  the  opinion  of 
tlie  court: 

That  the  controversy  in  this  case  was  substan- 
tially ended  when  this  court  refused,  6  Wall., 
812  [72  U.  a,  XYIII.,  (tOlj.todismissthe  writ 
of  error  for  want  of  lurisdiction,  is  quite  mani- 
fest by  the  effort  which  the  learned  counsel  for 
the  defendants  in  error  now  made,  to  escape  the 
force  of  that  decision. 

The  question  raised  on  the  motion  to  dismiss 
was,  whether  the  Supreme  Court  of  New  York, 
in  this  case,  had  decided  against  a  right  which 
Green  claimed  under  the  Constitution,  and  an 
Act  of  Congress.  If  it  had,  then  this  court  bad 
jurisdiction  to  entertain  the  writ  of  error,  other- 
wise not. 

It  was  insisted  on  the  one  side,  and  denied  on 
the  other,  that  the  faith  and  credit  which  the 
iodidal  proceedings  in  the  courts  of  the  State  of 
Illinois  had  by  law  and  usage  in  that  State,  were 
denied  to  them  by  the  Supreme  Court  of  New 
York,  in  the  decision  which  was  rendered. 

Whether  this  was  eo  or  not,  could  only  be 
properly  considered  when  the  case  came  to  be 
heard  on  its  merits;  but  this  court,  in  denial  of 
the  motion  to  dismiss,  held  that  the  Supreme 
Court  of  New  York  necessarily  decided  what 
effect  the  attachment  proceedings  in  Illinois  had 
bv  the  law  and  usage  in  that  State;  and  as  it  de- 
cided against  the  effect  which  Oreen  claimed 
for  them,  this  court  had  jurisdiction,  under  the 
clause  of  the  Constitution  which  declares  "that 
full  faith  and  credit  shall  be  given  in  each  State 
to  the  public  Acts,  records  and  judicial  proceed- 
ings in  every  other  State,"  and  the  Act  of  Con- 
gress of  1790,  which  gives  to  those  proceedings 
the  same  faiUi  and  credit  in  other  States  that 
they  have  in  the  State  in  which  they  were  ren- 
dered. 

Tliis  decision,  supported  as  it  was  by  reason 
and  authority,left  for  consideration.on  the  hear- 
ing of  the  case,  the  Inquiry,  wheUier  the  Su- 
preme Court  of  New  York  did  give  to  the  at- 
tachment proceedings  in  Illinois  the  same  effect 
tltey  would  have  received  in  the  courts  of  that 
8ut«. 

A  succinct  statement  of  the  facts  in  the  case, 
vrtiich  are  brief,  will  give  us  a  clear  idea  of 
what  those  proceedings  were,  and  enable  us  the 
better  to  unaerstand  the  controverted  point  con- 
cerning them.  It  seems  that,  on  the  8d  day  of 
November,  1857,  Bates,  who  lived  in  Troy,New 
8«e7  Walu 


York,  and  owned  certain  iron  safes  in  Chicago, 
Illinois,  in  order  to  secure  an  existing  indebted- 
ness to  Van  Buskirk  and  others,  executed  and 
delivered  (in  the  State  of  New  York)  to  them  a 
chattel  mortgage  on  the  safes.  Two  days  after 
this.  Oreen,  the  plaintiff  in  error,  also  a  creditor 
of  Bates,  sued  out  of  the  proper  court  of  Illi- 
nois, a  writ  of  attachment,  caused  it  to  be  levied 
on  these  safes,  got  judgment  in  the  attachment 
suit,  and  had  the  safes  sold  in  satisfaction  of  his 
debt.  At  the  time  of  the  levy  of  this  attach- 
ment, the  mortgage  had  not  been  recorded  in 
Illinois;  nor  had  possession  of  the  property  been 
delivered  under  it;  norltad  the  attachmg  credit- 
or notice  of  its  existence.  Green,  Van  Busldrk 
and  Bates  were  all  citizens  of  New  York. 

As  has  been  stated,  the  mortgagees  sued  Oreen 
in  New  York  for  taking  and  converting  the 
safes,  who  defended  the  taking  and  inversion 
under  the  Illinois  attachment  proceedings. 

It  is  stipulated  in  the  record  that  these  pro- 
ceedings were  regular,  and  in  conformity  with 
the  laws  of  Illinois ;  that  Batea  was  the  owner  of 
the  safes  on  ttte  8d  of  November,  1857,  and  that 
Green  was  a  bonajlde  creditor  of  Bates.  After 
the  levy  of  the  attachment,  Oreen  was  notified 
of  the  mortgage,  and  the  claim  under  it.and  the 
mortgagees  were  informed  of  the  attachment; 
but  tney  did  not  make  themselves  ]>arties  to  it, 
and  contest  the  right  of  Qreen  to  levy  on  the 
safes,  which  they  were  authorized  to  do  by  the 
laws  of  Illinois. 

By  the  Statutes  of  Illinois  (R  S.,  1845,  page 
63,  et  teg.)  any  creditor  can  sue  out  a  writ  of  at- 
tachment against  a  non-resident  debtor,  under 
which  the  officer  is  required  to  seize  and  take 
possession  of  the  debtor's  property,  and  if  the 
debtor  cannot  be  served  with  process,  he  is  noti- 
fied by  publication ;  and  if  he  does  not  appear, 
the  creditor,  on  making  proper  proof, is  entitled 
to  a  judgment  by  default  for  his  claim,  and  a 
special  execution  is  issued  to  sell  the  property 
attached.  The  judgment  is  not  a  lien  upon  any 
other  property  than  that  attached;  nor  can  any 
other  be  taken  in  execution  to  satisfy  it.  These 
statutes  (R.  S.,  ch.  20)  further  provide,  that 
mortgages  on  personal  property  have  no  valid- 
ity agamst  the  rights  and  interests  of  third  per- 
sons, without  i)eing  acknowledged  and  recorded, 
unless  the  property  be  delivered  to  and  remain 
with  the  mortgagee. 

And  so  strict  have  the  courts  of  Illinois  been 
in .  construing  the  statute  concerning  chattel 
mortgages,  that  they  have  held, if  the  mortgage 
cannot  be  acknowledged  in  the  manner  required 
by  the  Act,  there  is  no  way  of  making  it  effect- 
ive, except  to  deliver  the  property,  and  that 
even  actual  notice  of  the  mortgage  to  the  credit- 
or, if  it  is  not  properly  recorded,  will  not  pre- 
vent him  trom  attaching  and  holding  the  prop- 
erty. Henderson  v.  Morgan,  26  Dl.,  431 ;  Portor 
V.  Dement,  85  111.,  47B. 

The  policy  of  the  law  in  Illinois  will  not  per- 
mit the  owner  of  personal  property  to  sell  it  and 
still  continue  in  possestion  of  it.  If  between  the 
parties,  without  delivery,  the  sale  is  valid,  it 
has  no  effect  on  third  persons  wiio,  in  good 
faith,  get  a  lien  on  it;  for  an  attaching  creditor 
stands  in  the  light  of  a  purchaser,  and  as  such 
will  be  protected.  ITianUon  v.  Davenport,  1 
Scam. ,  296 ;  Jonet  v.  Jonee,  16  111.  ,117.  But  it 
is  unnecessary  to  cite  any  other  judicial  decis- 
ions of  that  State  but  the  cases  of  Martin  v. 
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Drydm,  1  Oilm.,187,  and  BwrnMy.  Bobertton, 
0  Oilm.,  8^,  whidi  are  admitted  in  the  record 
to  be  a  true  exposition  of  the  laws  of  Illinois  on 
the  subject,  to  establish  that  there  the  safes  were 
subject  to  the  process  of  attachment,  and  that 
the  proceedings  in  attachment  took  precedence 
of  the  prior  unrecorded  mortgage  from  Bates. 

If  Gieen,  at  the  date  of  the  levy  of  his  at- 
tachment, did  not  know  of  the  mortfcage,  and 
Sttbeequentiy  perfected  his  attachment  by  judg- 
mentr  execution  and  sale,  the  attachment  held 
the  property,  although  at  the  date  of  the  levy 
of  the  execution  he  aid  know  of  it.  The  li«i 
he  acquired,  as  a  bona  fide  creditor,  when  he 
levied  his  attachment  without  notice  of  the 
mortgage,  he  had  the  right  to  perfect  and  se- 
cure to  nimdelf ;  notwitlistanding  the  fact  that 
the  mort^;age  existed,  was  known  to  him  be- 
fore the  jumcial  proceedings  were  completed. 
This  doctrine  has  received  the  sanction  of  the 
highest  court  in  Ulinois  through  a  long  series 
of  decisions,  and  may  well  be  considered  the 
settled  policy  of  the  State  on  the  subject  of 
the  transfer  of  personal  propertv.  If  so,  the 
effect  wliicb  the  courts  there  would  gi ve  to  tiiese 
proceedings  in  attachment  is  too  plain  for  con- 
troversy. It  is  clear,  if  Van  Buskirk  had  se- 
lected Illinois,  instead  of  New  York,  to  test  the 
liability  of  these  safes  to  seizure  and  condemna- 
tion, on  the  same  evidence  and  pleadings,  their 
seizure  and  condemnation  would  have  been 
justified. 

It  is  true  the  court  in  Illinois  did  not  under- 
take to  settle  in  the  sttaclmient  suit  the  title  to 
the  property,  for  that  question  was  not  in- 
volved in  it,  but  when  the  true  state  of  the 
Sroperty  was  shown  by  other  evidence,  as  was 
one  in  this  suit,  then  it  was  obvious  that  by 
the  laws  of  Illinois  it  could  be  seized  in  attach- 
ment as  Bates'  property. 

In  order  to  ^ve  due  force  and  effect  to  a  ju- 
dicial proceedmg,  it  is  often  neceesair  to  show 
by  evidence,  outside  of  the  record,  the  predic- 
ament of  the  property  on  which  it  operated. 
This  was  done  in  this  case,  and  determmed  the 
effect  the  attachment  proceedings  in  Illinois 
produced  on  the  safes,  which  effect  was  denied 
to  them  by  the  Supreme  Court  of  New  York. 

At  an  early  day  in  the  history  of  this  court, 
the  Act  of  dongress  of  1790,  which  was  passed 
in  execution  of  an  express  power  conferred  by 
the  Constitution,  received  an  interpretation 
which  lias  never  lieen  departed  from,  and  »b- 
tained  its  latest  exposition  in  the  case  of  Ghritt- 
mat  V.  BumU,  decided  in  6  Wall.,  290  [73  U. 
8.,  XVin..  480];  MUUy.  Duryte,  1  Cnaah, 
481. 

The  Act  declares  that  the  record  of  a  judg- 
ment (authenticated  in  a  particul&r  manner) 
shall  have  the  same  faith  and  credit  as  it  has  in 
the  state  court  from  whence  it  is  taken.  And 
this  court  say :  "  Congress  have,  therefore,  de- 
clared the  effect  of  the  record,  be  declaring 
what  faith  and  credit  shall  be  ^ven  to  it;"  and 
that  "  it  is  only  neceesaty  to  mquire  in  every 
case  what  is  the  effect  of  a  judgment  in  the  State 
where  it  is  rendered." 

It  should  be  borne  in  mind  in  the  discussion 
of  this  case,  that  the  record  in  the  attachment 
suit  was  not  used  as  the  foundation  of  an  action, 
but  for  purposes  of  defense.  Of  course  Green 
could  not  sue  Bates  on  it,  because  the  court  had 
no  jurisdiction  of  his  person;  nor  could  it  op- 
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erate  on  any  other  property  belonging  to  Bates 
than  that  which  was  attached.  But,  as  by  the 
law  of  Illinois  Bates  was  the  owner  of  the  iron 
safes  when  the  writ  of  attachment  was  levied, 
and  as  Oreen  could  and  did  lawfully  attach 
them  to  satisfy  his  debt  in  a  court  which  had 
jurisdiction  to  render  the  judgment,  and  as  the 
safes  were  lawfully  sold  to  satisfy  that  judgment, 
it  follows  that  when  thus  sold  the  right  of  prop- 
erty in  them  was  changed,  and  the  title  to  them 
became  vested  in  the  purchasers  at  the  sale. 
And  as  the  effect  of  the  levy,  judgment  and 
sale  is  to  protect  Green  if  sueo  in  the  courts  of 
Illinois,  and  these  proceedings  are  produced  for 
his  own  justification,  it  ought  to  requre  no  ar- 
gument to  show  that  when  sued  in  the  court  of 
another  State  for  the  same  transaction,  and  he 
justified  in  the  same  manner,  that  he  is  also 
protected.  Any  other  rule  would  destroy  all 
safety  in  derivative  lilies,  and  deny  to  a  State 
the  power  to  regulate  the  transfer  of  personal 
property  to  legd  proceedings. 

Attachment  laws,  to  use  the  words  of  Ohan- 
eeUor  Kent,  "  are  legal  modes  of  acquiring  title 
to  property  by  operation  of  law."  They  exist 
in  every  State  for  the  furtherance  of  justice, 
with  more  or  less  of  liberality  to  creditors. 
And  if  the  title  acquired  under  the  attachment 
laws  of  a  State,  and  which  is  valid  there,  is  not 
to  be  held  valid  in  every  other  State,  it  were 
better  that  those  laws  were  abolished,  for  they 
would  prove  to  be  but  a  snare  and  a  delusion 
to  the  creditor. 

The  Viet-GhaneeOor  of  New  York,  in  Ooth- 
ran  v.  FUeh,  1  Sandf.  Ch.,  146,  when  discuss- 
ing the  effect  of  certain  attachment  proceedings 
in  the  State  of  Connecticut,  says:  "As  there 
was  no  fraud  shown,  and  the  court  in  Con- 
necticut had  undoubted  jurisdiction  in  rem 
against  the  complainant,  it  follows  that  I  am 
bound  in  this  State  to  give  to  the  proceedings  of 
that  court  the  same  faith  and  credit  they  would 
have  in  Connecticut."  As  some  of  the  judges 
of  New  York  had  spoken  of  these  proceedings . 
in  another  State,  without  service  of  process  or 
appearance,  as  being  nullities  in  that  State,  and 
void,  the  same  Vie6-C?ianeelior  says:  "  But 
these  expressions  are  all  to  be  referred  to  the 
eases  then  under  consideration,  and  it  will  be 
found  Uiat  all  those  were  suits  brought  upon 
the  foreign  judgment  as  a  debt,  to  enforce  it 
against  the  person  of  the  debtor,  in  which  it 
was  attempt^  to  set  up  the  judgment  as  one 
binding  on  the  person." 

The  distinction  between  the  effect  of  proceed- 
ing by  foreign  attachments,  when  offered  in 
evidence  as  the  ground  of  recovery  against  the 
person  of  the  debtor,  and  their  effect  when  used 
in  defense  to  justify  the  conduct  of  the  attach- 
ing creditor,  is  manifest  and  suported  by  au- 
thority. Cochran  v.  FUeh,  cited  above;  Kane 
V.  CkMk.  8  Cal.,  449.  Chief  Jiutiee  Parker,  in 
HaU  V.  WUUami,  6  Pick.,  232,  speaking  of  the 
force  and  effect  of  judgments  recovered  in 
other  States,  says :  ' '  Such  a  judgment  is  to  con- 
clude as  everything  over  which  the  court  which 
rendered  it  had  jurisdiction.  If  the  property 
of  the  citizen  of  another  State,  within  its  law- 
ful jurisdiction,  is  condemned  by  lawful  proc- 
ess there,  the  decree  is  final  and  conclusive." 

It  would  seem  to  be  unnecessary  to  continue 
this  investigation  further,  but  our  g^reat  respect 
for  the  leuned   court   that  pronounced    the 
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judgmeat  in  this  caae,  induces  as  to  notice  tlie 
nound  on  whicli  tliey  rested  their  decision. 
It  is,  tluU  tlie  law  of  th$  State  of  New  York 
is  to  govern  tliis  transaction,  and  not  ttie 
law  of  the  State  of  Illinois  where  the  property 
was  situated ;  and  as,  by  the  law  of  New  York, 
Bates  had  no  property  in  the  safes  at  the  date 
of  tlie  levy  of  the  writ  of  attachment,  therefore 
none  could  be  acquired  by  the  atachment.  The 
tlieoiy  of  the  case  is,  that  the  voluntary  trans- 
fer of  peiBonal  propertv  is  to  be  governed 
everywhere  by  the  law  of  the  owner's  domicil, 
and  this  theory  proceeds  on  the  fiction  of  law 
that  the  domicil  of  the  owner  draws  to  it  the 
personal  estate  which  he  owns  wherever  it  may 
happen  to  be  located.  But  this  fiction  is  by 
no  means  of  universal  application,  and  as  Judge 
Story  says,  "yields  whenever  it  is  necessary 
for  the  purposes  of  Justice  that  the  actual  titu* 
of  the  thing  should  be  examined."  It  has 
yielded  in  New  York  on  the  power  of  the  State 
to  tax  the  personal  property  of  one  of  her  citi- 
zens, situated  hi  a  sister  State  {^People  v.  Commr. 
iff  Taxea,  23  N.  Y.,  22S),  and  always  yields  to 
"  laws  for  attaching  the  estate  of  non-residents, 
because  such  laws  necessarily  assume  that  prop- 
erty has  a  sAtu  entirely  distinct  from  the  owner's 
domicil. "  If  New  York  cannot  compel  the  per- 
sonal property  of  Bates  (one  of  her  citizens)  in 
Chicago  to  contribute  to  the  expenses  of  her 
govcjnment,  and  if  Bates  bad  the  legal  right 
to  own  such  property  there,  and  was  protected 
in  its  ownership  by  the  laws  of  the  State;  and 
as  the  power  to  protect  implies  the  right  to  regu- 
late, it  would  seem  to  follow  that  the  dominion 
of  UUnois  over  the  property  was  complete  and 
her  right  perfect,  to  regulate  its  transfer  and  sub- 
ject it  to  process  and  execution  in  her  own  way 
and  by  her  own  laws. 

We  do  not  propose  to  discuss  the  question 
how  far  the  tnuisfer  of  personal  property  lawful 
in  the  owner's  domicil  will  be  respected  in  the 
courts  of  the  country  where  the  property  Is  lo- 
cated and  a  different  rule  of  transfer  prevails. 
It  it  a  vexed  question,  on  which  learned  courts 
have  differed;  but  after  all  there  is  no  absolute 
right  to  have  such  transfer  respected,  and  it  is 
only  on  a  principle  of  comity  that  it  is  ever  al- 
bwed.  And  this  principle  of  comity  always 
yields  when  the  laws  ana  policy  of  the  State 
where  the  property  is  located  has  prescribed  a 
different  rule  of  transfer  with  that  of  the  State 
where  the  owner  lives. 

We  have  been  referred  to  the  case  of  QhKBIr 
iander  v.  IToteefl,  86  N.  Y.,  657,  recently  de- 
cided by  the  Court  of  Appeals  of  New  York, 
and  as  we  understand  the  decision  in  that  case, 
it  harmonizes  with  the  viewspresented  in  this 
opinion.  A  citizen  of  New  York  owning  per- 
imal  property  in  New  Jersey  made  an  sisugn- 
Bent,  with  preferences  to  creditors,  which  was 
valid  in  New  York  but  void  in  New  Jersey. 
Certain  creditors  in  New  Jersey  seized  the  prop- 
erty there  under  her  foreign  attachment  laws 
and  sold  it,  and  the  Court  of  Appeals  recog- 
nized the  validity  of  the  attachment  proceed- 
ing, and  dlsr^jarded  the  sale  in  New  York. 
That  case  and  the  one  at  .bar  are  alike  in  all  re- 
spects, except  that  the  attaching  creditor  there 
was  a  citizen  of  the  State  in  which  he  applied 
for  the  benefit  of  the  attachment  laws,  while 
Oreen,  the  plaintiff  in  error,  was  a  citizen  of 
New  York;  and  it  is  insisted  that  this  point  of 
See  7  Wau..  U.  S.,  Book  19. 


difference  is  a  material  element  to  be  considered 
by  the  court  in  determining  this  controversy, 
for  the  reason  that  the  parties  to  this  suit,  as 
citizens  of  New  York,  were  bound  by  its  laws. 
But  the  right  under  the  Constitution  of  the 
United  States  and  the  law  of  Congress  which 
Green  invoked  to  his  aid  is  not  at  all  affected 
by  the  question  of  citizenship.  We  cannot  see 
wh^,  if  Illinois,  in  the  spirit  of  enlightened 
legislation,  concedes  to  the  citizens  of  other 
States  equal  privileges  with  her  own  in  her 
foreign  attachment  laws,  that  the  judgment 
against  the  personal  estate  located  in  her  limits 
of  a  non-resident  debtor,  which  a  citizen  of 
New  York  lawfully  obtained  there,  should 
have  a  different  effect  given  to  it  under  the 
provisionii  of  the  Coastitution  and  the  law  of 
Congress,  because  the  debtor,  against  whose 
property  it  was  recovered,  happened  also  to  be 
a  citizen  of  New  York. 

Ths  jvdgmmt  of  the  Supreme  Omtrt  of  the 
State  of  New  York  it  reverted,  atid  the  eavte  re- 
mitted to  thateourt,  vith  inttruetiont  to  enter 
jvdgmeiUfor  the  plaintiff  in  < 


8.  C.-6  Wall.,  307 ;  8  WaU..  US. 

Clted-7  Wall.,  139 ;  10  Wall.,  2B1 ;  18  WalU  819,  MS ; 
19  Wall.,  430 ;  91  U.  B.,  148 ;  92  U.  S.,aor ;  93  V.  8.,  671 ; 
19  Kan., 416;  81  N.  ¥.,304;  30  Hun,ffiT,881;  38  Am. 
Bep.,  23  (6  8.  C,  393) ;  28  Am.  Sep.,  408  (11 B.  I.,  321) ; 

40  Am.  Bep.,  awrreind.,  sua. 


CHARLES  W.TILLINGHAST  ahd  JOSEPH 
M.  WARREN.  P{ffl>.  in  Birr., 


I 


MORRIS  8.  VAN  BU8KIRK  et  al. 

N  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York.    (Remitiitur). 
Same  counsel  as  in  preceding  case. 

Jfr.  JutHee  Timiwim  delivered  the  opinion  of 
the  court: 

This  case  is  in  all  respects  like  the  case  of 
Ore&n  v.  Van  Butkirk  {ante,  109),  decided  at  this 
term,  and  no  separate  opinion  is  necessary. 

The  judgment  of  the  Supreme  Gottrt  of  the  State 
of  New  York  it  reverted,  and  the  cause  it  remit- 
ied  to  that  court,  with  direetioni  to  enter  judg- 
ment for  the  ptaintiffs  in  error. 


JOHN  W.  LOCKWOOD.  Appt., 
e. 

THE    SCHOONER    GRACE    GIRDLER, 

her  Tackle,  etc.,  Samukl  B.  Lottbtal., 

Claimants. 

(8ee  8.  C.  "  The  Grace  OirdUr,"  7  WaU.,  198-306.) 

Veitet  mutt  be  wiOmU  fault,  to  reeoter  fully  for 

eoOition — iiuvUeMe  aeddent,  what  it — tehere 

reatonOfble  doubt,  lottmutt  be  suitained  by  in- 

juredparty — reeertal  on  eonJUeting  tettimony. 

In  order  to  recover  full  Indemnity  for  a  oolUslon 
It  Is  necessary  that  the  suffering  vessel  should  be 
without  fault. 

Inevitable  accident.  Is  where  an  accident  occurs 

Nora.— CoUteton.  Bighti  of  steam  and  sailing  vet- 
aete  loilh  reference  to  each  other,  and  in  patting  and 
meeting.  Bee  note  to  St.  John  v.  Falne,61  U.  8.  00 
How.),S«. 
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when  a  ve*el  la  pnrsulDf  a  lawfaJ  avooatidn  in  a 
lawful  manner,  usinK  the  proper  precautions 
aKainst  dangnr. 

Where  there  Is  a  reaaonable  doubt  as  to  which 
party  la  to  blame,  the  loss  must  be  sustained  by  the 
party  on  whom  it  has  fallen. 

Tills  court  ought  not  to  reverse  upon  a  mere  dif- 
ference of  opinion  as  to  the  weight  and  effect  of 
oonflictinff  testimony. 

[No.  68J 
Argued  Jan.  27, 1869.       Decided  Feb.  8,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

JfeMn.  J.  U.  Carlisle  and  Chartee  JV. 
Black,  for  appellant: 

Those  in  charge  of  a  vessel  seeking  to  pass 
another,  and  ninDing  her  down  and  sinking 
her  from  want  of  forethought,  cannot  set  up 
the  plea  of  inevitable  accident  to  excuse  their 
negligence;  that  plea  can  only  be  made  when 
it  is  anown  that  the  collision  could  not  possiblv 
have  been  prevented  by  the  exercise  of  ordi- 
nary care,  caution  and  maritime  skill. 

The MorningmlAght,  %  Wall.,  560  (69  U.  S., 
XVII..  868);  see  Digest  of  Maritime  Law 
Cases,  48. 

When  two  vessels  are  running  in  the  same 
direction,  one  of  them  astern  of  the  other,  there 
rests  upon  the  rear  vessel  an  obligation  to  exer- 
cise precaution  against  collision,  which  Is  not 
chai^geable  to  the  same  extent  upon  the  other. 

The  OoMirnor.  Abb.  Adm.,  108,  18  Stat,  at 
L.,  61;  1  Pritch.  Adm.  Dig.,  170.  171. 

The  vessel  to  the  windwud  is  to  keep  away 
when  both  vessels  are  going  the  same  course  in 
a  narrow  channel,  and  there  is  danger  of  their 
running  afoul  of  each  other. 

JtarA  V.  Blythe,  1  McCord.  860. 

If  a  vessel  approaching  another  has  it  in  her 
power  to  choose  the  distance  at  whidi  she  shall 
tack,  and  a  collision  takes  place  in  consequence 
of  her  missinK  stays,  she  will  be  held  responsi- 
ble for  the  damage  caused  by  the  collision. 
Plea,  that  the  colksion  was  inevitable,  was  not 
sustained. 

The  KivgtUm  by  Sea.  8  W.  Rob.,  168;  The 
Globe,  6  No.  of  Cas.,276;  1  Pritch.  Adm.  Dig., 
184;  The  Deipateh,  8  Law  T.,  N.  8.,  !m; 
1  Pritch.  Adm.  Dig.,  184. 

Mr.  Clutrles  Doaohne.  for  appellees. 

Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  case  of  collision.  It  occurred  in 
the  afternoon  of  the  5th  of  August,  1868,  be- 
tween the  yacht  Ariel  and  the  schooner  Grace 
Girdler.  Both  vessels  were  beating  down  Uie 
river  to  the  bay.  The  yacht  had  made  her 
long  tack  and  had  gone  about,  near  the  New 
Tork  shore,  and  was  standing  upon  her  short 
tack  across  the  river.  The  schooner  had  done 
the  same  things,  and  was  standing  in  the  same 
direction.  In  going  about  she  had  passed  to 
the  windward  of  the  vacht,  and  held  that  po- 
sition in  her  short  tack.  The  yacht  was  to  the 
leeward,  and  a  very  little  way  in  advance.  As 
she  was  beginning  to  make  headway,  the  ap- 
proach of  a  steam  ferry-boat  coming  up  the 
river  compelled  her  suddenly  to  luff  three  or 
four  points  in  order  to  get  out  of  the  way.  This 
threw  her  unexpectedly  in  the  way 'of  the 
schooner,  and  was  the  proximate  cause  of  the 
collision.  ' 
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The  vessels  came  together,  and  the  yacht  was 
sunk  and  lost.  The  Tocali^  of  the  collision 
was  opposite  to  the  foot  of  Stanton  or  Grand 
Street,  in  the  City  of  New  York,  and  about  one 
third  of  the  way  across  the  river. 

So  far  both  sides  agree  as  to  the  facts,  but  no 
further.  Here  begins  the  stress  of  the  case, 
and  the  antagonisms  in  the  testimony  of  the 
parties  gather  around  it. 

The  libelants  allege  that  the  schooner  was 
wholly  in  fault.  They  say  that  she  ought  not 
to  have  been  so  near  the  yacht;  that  she  ought 
to  have  seen  the  danger  to  Uie  yacht  from  the 
approach  of  the  feny-boat,  and  seeing  it,  ought 
immediately  to  have  luffed,  to  get  more  to  the 
windward;  and  that  if  she  had  done  so,  the  ac- 
cident would  not  have  occurred.  They  insist 
that  the  schooner,  being  so  nearly  in  the  track 
of  the  yacht,  and  in  such  close  proximity,  it 
was  her  duty  to  exercise  the  greatest  vigilance, 
and  to  omit  no  precaution  against  danger. 

The  respondents  insist  that  there  was  no  fault 
on  the  part  of  the  schooner;  that  when  the 
yacht  suddenly  came  into  her  piOh  to  avoid  the 
ferry-boat,  the  schooner,  if  not  in  stays,  had  so 
little  headway  on  that  she  was  powerless  to 
change  her  course,  or  to  do  anything  else  to 
prevent  the  two  vessels  from  coming  in  con- 
tact. In  behalf  of  the  schooner  there  is  testi- 
mony to  the  effect  that  the  yacht,  having  ea- 
caped  the  ferry-boat  by  luffing,  should  Itave 
luffed  still  more  to  avoid  the  schooner,  ana  that 
if  she  had  performed  this  simple  and  obvious 
dutv,  the  collision  could  not  have  occurred. 

The  schooner  was  thoroughly  manned.  The 
captain  was  an  experienced  seaman.  A  regu- 
lar Hurlgate  pilot  was  at  the  helm. 

A  pleasure  party  was  on  board  the  yacht. 
Lockwood,  the  captain,  was  the  superintendent 
of  an  oil  warehouse.  He  had  served  as  a  sea- 
man during  a  voyage  to  California  in  1849.  He 
had  no  other  nautical  experience.  Slavin  was 
the  sailing  master.  He  was  twenty-two  years 
of  age,  and  had  some  experience  as  a  sailor. 
He  "had  been,  off  and  on,  five  or  six  years, 
sailing  master  of  those  small  vessels  about  New 
York,"  and  "had  been  on  The  Ariel  six  or 
seven  weeks  at  that  time."  Before  he  went 
upon  the  yacht  he  had  been  at  work  for  Lock- 
wood  in  an  oil  factory.  Lockwood,  in  his  dep- 
osition, says:  "All  on  board  were  genu  but 
Slavin  and  an  extra  hand."  The  testimony  of 
the  extra  hand  has  not  been  taken,  and  it  is  not 
shown  who  he  was,  what  were  his  quaUflca- 
tions,  or  in  what  capacity  he  served.  It  doea 
not  appear  that  anyone  was  charged  with  tho 
duty  of  a  lookout.  Lockwood.  the  captain, 
was  at  the  helm.    He  says: 

"  The  schooner  made  a  longer  tack  than  I, 
and  followed  on  nearly  in  our  track — a  little  to 
the  southward.  Before  I  got  across,  the  steam 
ferry-boat  Cayuga,  crossed  track  on  my  bow.  I 
luffed  a  little  up  to  avoid  a  collision  with  her, 
and  as  I  was  filling  away  af^n  The  Grace 
Girdler  came  up  behind  and  struck  me  astern. 
Her  lib  boom  went  into  my  mainsail.  We  bad 
got  about  first,  and  she  was  about  one  hundred 
feet  behind  us  when  she  got  about.  I  did  not 
pay  any  particular  attention  to  her,  as  I  waa 
watching  the  ferry-boat.  When  Igot  clear  of 
the  latter,  then  I  saw  The  Grace  GHrdler  com- 
ing down  upon  us.  Mr.  Slavin,  the  sailing 
master,  hailed  her  three  times,  but  received  no 
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aanrer.  She  was  not  further  than  this  room 
from  us  when  I  saw  she  was  coming  down  on 
to  OS.  When  I  saw  she  was  comine  I  put  my 
helm  hard  up,  ezpectinK  she  would  go  off  to 
the  windwara  of  me.  I  also  let  go  my  main 
sheet,  to  let  my  veesel  run  off  before  the  wind ; 
bat  she  hit  me  before  she  (the  yacht)  run  off 

•  •  *  •  She  could  have  cleared  me  by 
oominjg  up  into  the  wind.  •  •  •  ♦  The 
ferry-boat  was  from  fifty  to  serenty-flve  feet 
from  me.  She  was  bound  to  Williamsburg, 
and  croned  my  bow,  and  I  came  within  fifteen 
or  twenty  feet  of  bitting  her,  notwitiistanding 
1  luffed.  •  •  •  •  I  did  not  suppose  ft 
necessary  to  act  to  avoid  the  ferry-boat  till  she 
got  near  us.  I  luffed  three  or  four  points, 
and  continued  that  long  enough  to  let  her  run 
by." 

From  this  testimony  it  appears  that  no  very 
great  vigilance  was  ezerdaed  on  the  yacht  to 
supply  the  place  of  a  lookout,  and  that  the 
Jnonnent  formed  by  the  captain  as  to  the  dan- 
ger "involved  in  the  approach  of  the  steamer 
was  by  no  means  accurate. 

The  chief  fault  attributed  to  the  schooner  is, 
that  she  did  not  luff  into  the  wind  and  avoid 
the  ymcht  by  passing  to  the  windward.  It  is 
not  denied  that  the  schooner  was  to  the  wind- 
ward after  running  out  her  long  tack  and  com- 
ing about,  nor  that  she  would  have  avoided  the 
yKht  if  the  yacht  had  not  thrown  herself  in  the 
wav  of  the  schooner  to  avoid  the  ferry-boat. 

HortoD,  the  pilot  of  the  schooner,  had  been 
a  Hnrlgate  pilot  for  sixteen  yean.    He  says : 

"  After  we  went  about,  we  drawed  away  our 
fibt,  leA  up  anything  forward ;  saw  the  yacht  to 
tlie  leeward,  about  fifty  yards  on  our  lee  quar- 
ter, dead  to  the  lee  quarter.  She  kept  hauling 
np  and  nearing  us  all  the  while,  and  we  was 
motionless  at  the  time,  and  I  told  them  on  the 
yacht  to  slack  the  main  sheet,  but  they  paid  no 
attention  to  me,  and  came  risht  up  to  our  lee 
bow  in  contact  with  our  Jib  boom,  which 
hooked  his  mainsail.  We  had  not  got  under 
headway  at  the  time  of  the  collision.  Our  jibs 
had  not  filled.  We  could  not  have  done  any- 
thing in  our  condition  to  avoid  it.  The  helm 
was  to  the  leeward,  in  the  leebecket  dover. 
When  we  got  around  so  that  the  jibs  took,  I 
pot  my  helm  down." 

This  testimony,  if  credible,  vindicates  the 
schooner  and  fastens  the  blame  upon  the  yacht. 
Perhaps  the  reason  why  the  warning  of  the 
pilot  was  not  heeded  was,  that  the  officers  of 
the  yacht  had  not  recovered  from  the  perturba- 
tion produced  by  the  narrow  escape  from  the 
ferry-boat,  and  that  there  was  no  lookout  to 
give  notice  of  the  dangerous  proximity  of  the 
schooner,  induced  by  the  new  position  which 
the  yacht  had  been  compelled  to  assume.  The 
statement  of  the  pilot  is  fully  sustained  by  the 
captain  and  several  of  the  crew  of  the  schooner 
who  were  examined.  They  all  aver  tliat  she 
had  so  little  headway  that  nothing  could  be 
done  on  her  part  to  avert  the  collision. 

The  sailing  master  and  gentlemen  on  the 
ndit  snstain  more  or  less  fully  the  facts  slated 
by  Captain  Lockwood.  As  usual,  those  on 
Mard  on  each  side  acquit  their  own  and  con- 
demn the  oUier  vessel.  The  statement  of  Lock- 
wood  is  also  sustained  by  McQueen,  the  pilot 
tt  The  Caynga,  and  by  Ooodby,  the  pilot  of 
the  Peck  Slip  feny-boate.  They  saw  the  col- 
flee  7  Waix. 


lision— inculpate  the  schooner  and  exculpate 
the  yacht. 

On  the  other  hand.  Captain  Barber,  of  the 
schooner  Jenny  Lind,  who  was  n6ar  at  hand 
and  saw  everything  that  occurred,  exonerates 
the  schooner  and  casts  the  entire  responsibility 
upon  the  yacht.  Such,  also,  is  the  effect  of 
the  testimony  of  Gilbert,  a  pilot  on  the  Hun- 
ter's Point  line  of  boats.  He,  too,  was  a  specta- 
tor. Captain  Barber  says: 
.  "  I  have  followed  the  water  eis4iteen  years, 
and  now  am  master  of  a  vessel.  Know  The  G. 
G.  I  live  in  Westerly.  My  vessel  belongs  to 
Stonington.  I  was  on  the  schooner  Jenny 
Lind  the  day  of  the  collision.  We  went  about 
somewhere  near  the  coal  yard  of  the  Penn.Coal 
Co.  at  Williamsburg.  After  we  went  about  we 
were  in  the  wake  of  the  yacht  and  The  G.  G. 
All  three  of  us  were  standing  toward  New 
York  side.  As  I  was  walking  back  and  forth 
on  my  deck,  I  saw  the  yacht  a  little  ahead  of 
The  G.  G.  As  the  latter  came  up  with  the 
yacht  she  kept  off  a  little  to  go  under  her  lee 
to  clear  her  quarter.  The  yacht  was  a  little 
ahead  and  tacked  first,  and  The  G.  G.  rounded 
her  and  came  up  to  the  windward.  The  yacht 
made  headway.  The  schooner  payed  off  some, 
and  her  Jib  was  shaking  all  the  time  until  they 
went  clear.  I  don't  see  as  The  O.  G.  could  do 
anything  to  prevent  this  collision,  as  her  head 
sails  were  shaking  and  her  gaff  topsails  and 
mainsails  full.  The  schooner's  foresheets 
were  all  slacked  up  and  she  payed  off  and 
hooked  into  the  yatrnt.  The  schooner  had  no 
command  of  herself.  The  yacht  was  not  ahead 
at  all  after  I  saw  them.  I  did  not  see  the  yacht 
sink.  Saw  the  schooner  sag  off  on  to  her.  The 
yacht  ought  to  have  gonearound  the  schooner's 
stem  or  started  a  sheet  and  gone  off  on  the 
other  hand." 

No  one  had  a  better  opportunity  of  seeing  and 
understanding  all  that  occurred  than  this  wit- 
ness.and  there  is  none  whose  testimony  we  deem 
entitled  to  more  weight.  There  is  no  impeach- 
ing testimony.  The  witnesses  upon  each  vessel 
must  have  known  the  condition  of  things  and 
what  occurred  there.  Unless  we  impute  perjury, 
which  we  see  no  reason  to  do,  they  are  entitled 
to  credence  as  to  this  class  of  facts.  As  to  what 
occurred  upon  the  other  vessel  they  are  liable 
to  be  mistaken,  and  their  testimony  is  entitled 
to  less  weight  than  the  testimony  of  witnesses 
who  were  present. 

In  respect  to  the  yacht,  we  pass  by  the  in- 
quiries whether  she  was  properly  manned, 
whether  she  had  a  sufficient  lookout,  and 
whether,  by  due  vigilance  and  good  seamanship 
she  might  not  at  her  lebure  have  given  the  ferry- 
boat a  safe  berth,  and  thus  have  avoided  the 
necessity  of  placing  herself,  as  it  were,  by  a 
leap,  across  the  bows  of  the  schooner.  These 
points  have  not  been  pressed  upon  our  attention 
by  the  learned  counsel  for  the  appellants,  and 
in  the  view  which  we  take  of  the  case  their 
solution  is  not  necessary  to  its  proper  determi- 
nation. The  testimony  of  those  on  board  of  the 
yacht  proves  clearly  that  all  was  done  in  the 
emergency  that  was  practicable  and  proper.  If 
there  was  any  omission,  under  the  circumstaces 
it  was  an  error  and  not  a  fault.  In  the  eye  of 
the  law  the  former  does  not  rise  to  the  gnide  of 
the  latter,  and  is  always  venial.  Seetet  v.  7!A0 
Oonttitution,  Gil.,  587;  JT.   T.  A  L.  8.  Co.  v. 
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Rumbatt,  21  How.,  883  [63  TJ.  8.,  XVI..  148]; 
Gm.  Chirf  V.  FUihvgh,  12  How..  461.  For 
the  purposes  of  this  case  we  hold  that  the  yacht 
was  blameless.  But  she  suddenly  thrust  her- 
self before  the  schooner,  and  took  the  latter  by 
surprise.  If  the  testimony  of  the  pilot,  captain 
and  crew  of  the  schooner  be  true,  it  is  indisput- 
able, as  is  insisted  by  the  appellants,  that  she 
had  then  so  little  headway  as  to  be  impotent  to 
do  anything  to  preyent  the  impending  catastro- 
phe. Her  helm  was  kept  where  it  should  have 
been  to  have  the  greatest  eSect  in  turning  her 
head  more  to  the  windward.  Her  Jib  might 
have  been  lowered,  to  give  greater  effect  to  the 
Wind  upon  the  sails  in  the  after-part  of  the  ves- 
sel; but  if,  as  the  proof  is,  it  was  shaking  at  the 
time,  this  could  have  bad  no  effect,  ana  would 
have  been  useless.  This  testimony  shows  that 
the  schooner,  as  to  this  part  of  the  case,  was 
also  free  from  fault.  The  superadded  testi- 
mony of  Barber  and  QUbert  leave  no  room  for 
doubt  in  our  minds  upon  the  subject.  The  loss 
of  the  yacht  was  not  produced  by  a  blow  from 
the  schooner.but  by  the  jib  boom  of  the  schooner 
running  through  her  mainsail,  and  turning  her 
so  far  upon  her  side  that  she  filled  with  water, 
as  soon  as  her  jib  stay  was  cut  loose  from  the 
anchor  of  the  schooner,  she  sunk. 

But  it  is  insisted  tliat  the  schooner  is  blam- 
able  for  not  bavingprovided  in  advance  for  the 
contingencies  of  the  approach  of  the  ferrv-boat 
to  the  yacht,  and  the  sudden  transit  of  the  lat- 
ter to  the  windward.  To  this  there  are  two 
answers. 

First.  The  schooner  came  about  near  the  New 
York  shore,  under  the  stem  of  the  yacht,  and 
was  passing  to  the  windward  of  her.  Lock- 
wood  expected  the  schooner  to  pass  on  that 
side.  The  witnesses  on  both  sides  wee  that 
she  was  there  when  the  yacht  luffed  and 
changed  her  course  three  or  four  points  in  the 
same  direction  to  escape  the  ferry-boat.  It  is 
not  denied  by  anyone  that  but  for  this  there 
would  have  lieen  ample  room  between  them  for 
both  to  pass  in  safety.  There  is  no  proof  that 
it  was  in  the  power  of  the  schooner  to  put  her- 
self any  further  to  the  windward  than  she  was. 
We  suppose  it  will  not  be  insisted  that  the 
schooner  was  bound  to  stop  before  running  out 
her  long  tack,  or  to  make  it  longer. 

Second.  The  case  made  against  the  schooner 
is  contained  in  the  fourth  article  of  the  libel. 
The  charges  set  forth  are  confined  to  omissions 
at  the  time  of  the  collision  or  immediately  pre- 
ceding it.  Neither  in  the  pleadings  nor  proofs 
is  fault  charged  at  any  other  time.  It  is  no- 
where chargM  or  proved  that  it  was  the  duty  of 
the  schooner  to  have  foreseen  the  contingencies 
which  caused  the  collision,  or  tohavemiuleany 

erovision  against  them.  The  record  before  us 
1  a  blank  as  to  that  subject. 
It  is  not  intended  to  impunt  anything  said  by 
this  court  in  the  case  of  Whitndge  v.  Dill,  28 
How.,  448  [6417.  8.,  XVI.,  6811,  as  to  the  rules 
which  should  sovem  a  vessel  behind  another 
and  pursuing  the  same  course.  This  is  plahily 
distinguishable  from  it  in  several  particulars. 
It  is  sufficient  to  mention  one  of  them.  In  that 
case  there  was  no  sudden  change  by  the  leading 
vessel  to  a  course  across  the  bows  of  the  one  be- 
hind her.  That  is  the  controlling  fact  in  the 
case  under  consideration. 
The  appellants  have  invoked  the  aid  of  the 
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Act  of  Congress  of  April  20,  1864,  "fixing 
rules  and  regulations  for  preventing  col- 
lisions on  the  water."  The  17lh  article  does, 
as  suggested,  provide  "that  every  vessel  over- 
taking another  vessel  shall  keep  out  of  the  way 
of  the  said  last  mentioned  vessel."  But  the 
18th  article  provides,  subject  to  certain  qualifl- 
cations,  that  the  other  vessel  shall  keep  her 
course;  while  the  10th  and  20th  provide  that 
due  resard  shall  be  had  to  the  circumstances 
which  may  render  a  departure  from  the  rules 
prescribed  necessary  in  order  to  avoid  immedi- 
ate danger,  and  that  nothing  in  tiie  Act  shall 
warrant  the  neglect  of  any  proper  precaution, 
or  excuse  the  fault  of  bad  seamanship,  under 
any  circumstances  that  may  occur. 

It  would  be  a  strange  result  if  the  statute 
should  make  an  innocent  vessel  liable  for  an 
inevitable  accident 

In  order  to  recover  full  indemnity  it  is  neces- 
sary that  the  suffering  vessel  should  be  without 
fault.  Generally  the  burden  of  proof  rests  upon 
the  libelants.  Where  fault  is  shown  on  the 
part  of  the  damaging  vessel,  it  is  incumbent  on 
her  to  show  that  such  fault  had  in  no  degree  the 
relation  of  cause  and  effect  to  the  accident. 
Waring  v.   Clarke,  5  How.,  441. 

Inevitable  accident  is  where  a  vessel  is  pur- 
suing a  lawful  avocation  in  a  lawful  manner, 
using  the  proper  precautions  against  danger, 
and  an  accident  occurs.  The  highest  degree  of 
caution  that  can  be  used  is  not  required.  It  is 
enough  that  it  is  reasonable  under  the  circum- 
stances— such  as  is  usual  in  similar  cases,  and 
has  been  found  by  long  experience  to  be  suffi- 
cient to  answer  the  end  in  view — ^the  safe^  of 
life  and  property.  2%«  Europa,  14  Jur.,  629; 
T/u  Virgil,  2  W.  Rob..  205;  The LoehUbo,  8  W. 
Rob.,  818;  The  W.  V.  Motet,  6  Mitch.  Mar. 
Reg.,  1558.  Where  there  is  a  reasonable  doubt 
as  to  which  party  is  to  blame,  the  loss  must  be 
sustained  by  the  party  on  whom  it  has  fidlen. 
The  Catherine  of  Dover,  2  Haeg.,  164. 

The  case  of  The  Thcrnley,  7  Jur., 669,  though 
unlike  this  case  in  its  facts,  has  one  point  of 
resemblance  which  renders  it  worthy  of  atten- 
tion. That  vessel,  while  "  forging  "  her  way 
through  the  North  Sands,  was  hailed  by  The 
Mentor,  a  vessel  at  anchor  near  them,  to^come 
to  anchor.  She  could  not  then  do  so  without 
danger  of  destruction.  Very  soon  after  she 
passed  the  Sands  a  collision  occcurred.  She 
alleged  that  it  was  an  inevitable  accident.  It 
was  objected  (t)  tliat  she  should  have  anchored 
instead  of  passing  the  Sands,  and  (2)  that  she 
should  have  anchored  as  soon  as  she  passed 
them.  The  Trinity  Master  said :  ' '  We  consider 
the  collision  accidental.  She  could  not  let  go 
her  anchor  until  clear  of  the  Sands;  if  in  tliis 
case  she  had  let  go  her  anchor,  immediately  on 
being  clear,  the  collision  would  still  have  oc- 
CMiteA."  Dr.  Lushiagton  took  that  view  of  the 
case,  and  pronounced  against  the  claim  of  the 
libelants.  His  judgment  proceeded  upon  the 
ground  that  The  Thomley  was  powerless  to  pre- 
vent the  accident.  The  point  that  she  should 
have  anchored  before  attempting  to  pass  the 
Sands  was  not  noticed. 

There  is  another  feature  of  the  case  be- 
fore us  to  which  it  is  proper  to  refer.  The  dis- 
trict court  acquitted  the  schooner  and  dismissed 
the  libel.  The  libelants  appealed  to  the  circuit 
court.    That  court  affirmed  the  decree.    The 
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can  is  now  here  by  a  second  appeal.  This 
court  ought  not  to  reverse  upon  a  mere  differ- 
ence of  opinion  as  to  the  weight  and  effect  of 
conflicting  testimony.  To  warrant  a  reversal  it 
must  be  clear  tliat  the  lower  courts  have  com- 
mitted an  error,  and  that  a  wrong  has  been 
done  to  the  appellants.  Walth  v.  Bogert,  18 
Bow.,  284;  11  How.,  528;  2S  How.,  420  [64  U. 
8.,  XVI..  S721;  3^Jfore«ai<«,l  Black,  414  [66 
U.  S.,  XVII.,  217];  7%e  Water  Witch,  1  Black, 
4B4  [XVn.,  158];  Tfu  QrafUm,  1  Blatchf.  C. 
d,  173;  TheNaTragantet.Ib^iWiOwhman-v. 
Sian,  1  Story,  95;  Beane  v.Pigt,  etc.,  lb..  822; 
Tnu^Y.  aaeiet,lO.Bt..5i;10Ibid.,B8.  Thisis 
not  a  case  of  that  character.  If  it  were  now  be- 
fore OB  for  decision  the  first  time,  although  our 
minds  are  not  entirely  free  from  doubt,  we 
could  not  come  to  any  other  conclusion  than 
the  one  we  have  announced. 
The  decree  of  the  Oireuit  Court  is  affirmed. 

Mr.  Jiutiee  Davia.  dissenting: 

I  dissent  from  the  opinion  in  this  case,  be- 
caoae  I  think  the  rules  of  navigation  require 
that  a  vessel  coming  up  behinaon  the  same 
course  as  the  vessel  before  her,  is  bound  to  keep 
ont  of  the  way,  and  I  cannot  concur  that  the 
collision  was  the  result  of  Inevitable  accident, 
as  it  oocorred  in  the  day  time,  on  smooth  water, 
■ad  in  fair  weather. 

Concurring,  in  this  dissent,  Mr.  Chief  Juttiee 
ChsMe  and  Mr.  Jiutiee  Clifford. 

ated— «  WaU.,  830:  B8  C.  8.,  Sae:  8  Hughes,  », 
iat.143:  14  Blatohf.,  40):  7  Sawy..l37:  1  Bro.,  MS, 
«B:  5  Bias.,  aoa ;  1  Abb.  U.  8.,  4S3 ;  8Am.Rep..88g 
(43N.  T..8I). 


THE  CHICAGO,  BOCK  ISLAND  AND  PA- 
CIFIC RAILROAD  COMPANY,  GEORGE 
W.8TANT0N,  Jr..  JOHN  ELLIOTT  and 
BLAKBLY  WILSON,  Appti., 
f>. 

MARK  HOWARD.  JOHN  WEBER,  JOSEPH 
YOUNG,  CLARK  DURANT,  THOMAS 
W.  DURANT,  ROBERT  MURRAY,  HEN- 
RY VANDERVEER,  WILLIAM  ELL- 
IOTT, GEORGE  BLISS,  BETSEY  TRA- 
CEY,  HARRIET  LE  CONTE,  MARGE- 
RET  NI8BET,  JOSEPH  W.  CLARK,  VAL- 
KERT  P.  DONN,  CHRISTOPHER  Y. 
LANSING  AND  JARED  F.  HARRISON. 
(See  8.  a,  T  WaU.,  392-118.) 

BaSmiy  eompaniee  may  guarantee  bond* — poaer 
cf  eorpomtione  ioborrote  money  and  execute  »e- 
airiiiet — preiumptioa  of  validity— judgment 
agaimt  corporation  eondunve  on  tloekholdere 
— ntrpliu  on  mortgage  foreclosure — neceteary 
parties — negotiable  paper. 

BallwBjr  companies  may  guarantee  the  payment 
or  such  bonds  as  they  have  lawfully  received  from 
cities  and  counties. 

Private  corpomtlons  may  borrow  money  or  be- 
come parties  to  negotiable  paper  In  the  transaction 
of  ttieir  legitimate  DusinesStUnless expressly  prohib- 
ited :  and  until  the  contrary  is  shown,  the  legal  pre- 
SDmptioD  Is  that  tbeir  acts  In  that  behalf  were  done 
in  Vie  regular  course  of  tbeir  authorized  business. 

Stockholders  are  precluded  from  denjrlnir  the  va- 
lidity of  instruments  of  guaranty,  by  a  Judgment 
tbcfcoD  against  the  corporation. 
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On  foreclosure  of  railroad  mortrnge,  whatever 
interest  remains  after  the  lien  of  the  mortgage  Is 
discharged,  belongs  to  the  corporation  and  becomes 
a  fund  In  trust  for  the  benefit  of  Its  creditors. 

Neither  stockholders  nor  bondholders  are  neoessa- 
rypartles  to  a  foreclosure  of  a  railroad  mortgage. 

Written  contraots  are  not  necessarily  negotiaDle, 
■Imply  I>eoause,  by  their  terms,  they  Inure  to  the 
benefit  of  the  beaier. 

[No.  819.] 
Submitted  Jan.  S6, 1869.     Decided  Fib.  8,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellees,  praying  for  the  applica- 
tion of  a  certain  fund  arising  from  the  sale  of 
the  Mississippi  &  Missouri  R.  R  Co.,  to  satisfy 
certain  Judgments  held  by  them.  The  court 
having  entered  a  decree  In  favor  of  the  com- 
plainants, the  defendants  took  an  appeal  to  this 
court. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Meem.Cook  &  Jtmry  and  James  Emott, 
for  the  appellants: 

Brief  for  appellants,  Stanton,  Elliott  and  Wil- 
son: 

1.  The  claim  of  the  appellees  to  the  fund  in 
controversy  in  this  case,  rests  upon  two  propo- 
silioDs: 

1.  That  they  are  creditots,  holding  valid  obli- 
gations and  evidences  of  indebtedness  against 
the  Mississippi  &  Missouri  Railroad  Company. 

2.  That  the  fund  or  money  appropriated  to 
the  appellees  in  the  court  below,  was  assets  or 
property  of  that  Company. 

But  we  deny  both  propodtions.  We  assert 
that  the  guaranties  of  city  and  county  bonds, 
made  by  the  Mississippi  &  Missouri  Railroad 
Company,  were  ultra  tirei,  beyond  the  power 
of  that  Corporation  or  its  officers  and  void.  And 
we  assert  that  the  $541,627  which  is  the  subject 
of  the  present  controversy,  is  not  the  property 
of  the  Mississippi  and  Missouri  Railroad  Com- 
pany. 

We  are  not  precluded  from  denying  the  va- 
lidity of  these  guaranties,  nor  the  obligation  nor 
indebtedness  of  the  Railroad  Company  upon 
them,  by  the  judgments  recovered  at  law  agtunst 
the  Corporation  by  the  appellees. 
-  There  has  been  a  doubt  whether,  in  actions 
against  stockholders  personally  to  subject  their 
individual  property,  or  what  they  (iaim  to  be 
such,  to  the  payment  of  debts  and  obligations 
of  the  corporation,  a  judgment  against  the  cor- 
poration was  evidence  at  all  of  the  existence  or 
validity  of  a  debt  by  the  corporation.  In  no 
such  case  has  it  been  held  to  be  more  than  prima 
faeie  evidence. 

Mom  v.  McCuBough,  5  Hill,  181;  8.  C,  5 
Denio,  567:  8.  C,  7  Barb.,  279. 

8.  The  obligations  of  the  Mississippi  &  Mis- 
souri Railroad  Company  held  by  the  appellees 
are  guaranties,  by  the  officers  of  that  Corpora- 
tion, of  bonds  issued  by  certain  cities  and  coun- 
ties in  Iowa  to  enable  such  cities  and  counties 
to  raise  money  to  subscribe  to  the  stock  of 
the  railroad.  The  Company  or  its  officers  had 
no  authority  to  make  any  such  contracts,  and. 
they  were  illegal  and  void. 

4.  A  corporation  cannot  lend  its  credit  to  in- 
dividuals or  other  corporations,  nor  guaranty, 
nor  indorse  their  notes,  to  enable  them  to  raise 
money  for  any  purpose.    The  contract  of  sure- 
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tyshlp  is  beyond  the  power  of  a  r^lroad  corpo- 
ration, unless  expressly  authorized  by  its  char- 
ter; and  it  was  beyond  the  power  of  this  Corpo- 
ration, either  under  its  articles  of  organization 
or  under  the  general  laws  of  Iowa. 

See  Articles  of  Incorporation,  fol.  288  of  Rec- 
ord;  Laws  of  Iowa,  Code,  1851,  ch.  48;  Revision 
of  1860,  ch.  62;  Bk.  of  Oentsee  v.  Paiehin  Bk., 
13  N.  Y.,  809;  Bridgeport  Bk  v.  Empire  Stone 
Dressing  Co.,  80  Barb.,  421;  Mbrfordy.  Farm- 
ers' Bk.  Saratoga,  26  Barb.,  668;  N.  T.  F. 
Ins.  Co.  V.  Ely,  5  Conn..  560;Sbj«A  v.  Ala.  L^e 
Ins.  Co..  4  Ala., 668;  Colmanv.  East  CountUsR. 
B.  Co.,  lOBeav.,  1. 

6.  The  fact  that  these  bonds  are  negotiable 
instruments,  does  not  estop  the  CorporaUon  nor 
its  stockholders  from  this  defense.  The  inva- 
lidity of  the  guaranty  appears  upon  its  face.  All 
persons  dealing  with  the  Corporation  are  bound 
to  know  that  by  the  general  law,  by  its  organic 
law  and  by  the  laws  of  Iowa  respecting  corpo- 
rations, it  had  no  power  to  make  an  engage- 
ment of  guaranty  or  suretyship. 

6.  The  Corporation  having  no  power  or  right 
to  make  the  guaranty,  it  was  not  a  valid  debt 
or  obligation  of  the  Corporation,  ard  the  stock- 
holders have  a  right  to  set  up  this  defense  as  a 
reason  why  no  assistance  should  be  given  to  the 
attempt  to  wrest  this  fund  from  them. 

B.  Ang.  Railway  v.  Eaet  Counties  Bailmiy,  7 
Eng.  L.  &  E.,  505;  McGregor  v.  Deal  dt  Dover 
RaUway,  16  Eng.  L.  &  E.,  180;  So.  Torksh. 
Raawayv.  Or.  If.  Railway,  9  Exch.,  66;  East- 
ern Go's  BaUway  v.  Hawkes,  35  Eng.  L.  &  E., 
8;  Leavitt  v.  Palmer,  8  N.  Y.,  19;  Talmage  v. 
iV8,  7  N.  Y.,  828;  Penn.  4  Del.  8.  Nan.  Co.  v. 
Dandridge,  8  Gill  &  J..  248;  Bk.  of  Mieh.  v. 
NUet,  1  Doug.  (Mich.),  401 ;  Orr  y.  Laeey,  2 
Doug.  (Mich.),  264;  Root  v.  Oodard,  8  McLean, 
102;  Root  V.  Wallaee,  4  McLean,  8;  Pearee  v. 
Mad.  dt  Ind.  R.  R.  Co.,  21  How.,  441  (62 U.  8., 
XVL,  184);  Head  v.  Prot.  In*.  Co.,  2  Crancfa, 
127;  Bk.  of  Augusta  v.  Earle,  18  Pet.,  619;  Per- 
rine  V.  Ches.  <t  Del.  Can.  Co.,  9  How.,  172. 

7.  I  contend,  in  the  next  place,  that  the  fund 
in  controversy  here  was  not  assets  nor  property 
of  the  Miss.  &  Mo.  R  R.  Company.  If  it  was 
not,  it  cannot  be  reached  by  its  creditors.  It  is 
not  enoucrh  that  it  should  be  property  of  the 
stockholders,  or  that  they  received  or  acquired 
it  because  they  were  stockholders. 

This  sixteen  per  cent,  is  not  a  dividend  de- 
clared to  be  paid  to  the  individual  stockholders. 

Ang.  &.  Ames.  Corp.,  8th  ed.,  p.  539,  sec. 
667,  and  p.  683,  sec.  600 ;  Seott  v.  Eagle  Fire  Ins. 
Co.,  7  Paige,  198. 

Members  of  a  corporation  are  not  liable  for 
tbedebtsofthe  company.  This  is  a  private  fund 
not  received  as  a  dividend,  not  as  a  matter  of 
legal  right,  but  as  a  gratuity  from  the  bond 
holders. 

There  is  such  a  defect  of  parties  that  the  court 
cannot  grant  the  relief  prayed. 

1  Dan.  Ch.  Pr.,  285.  See  large  list  of  author- 
ities in  note. 

Assignees  of  choses  in  action  will  be  protected. 

Van  Veehten  v.  Craves,  4  Johns.,  408;  little- 
field  V.  Storey,  3  Johns.,  425;  Ransom  v.  Jones, 
1  Scam.,  Wl;Preseott  v.  HuU,  17  Johns.,  284. 

This  last  case  is  also  on  the  point  that  an  as- 
signment of  a  chose  in  action  need  not  be  in 
writing,  but  by  delivery.  Briggs  v.  Dorr,  19 
Johns.,  96. 
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The  party  had  a  full,  complete  and  adequate 
remedy  at  law;  and  having  such  a  remedy  a 
court  of  equity  will  not  take  Jurisdiction,  more 
particularly  to  subject  the  property  of  sureties 
to  the  payment  of  the  debt. 

8  Green,  307:  4  Green,  225;  4  How.,  298; 
and  a  long  list  of  authorities  on  the  same  point 
in  2  Eq.  Dig.,  161. 

Messrs.  jFohn  N.  Ro^rs  and  Jama* 
Ontnt,  for  appellees: 

The  general  law  of  Iowa  provides  that  the  cap- 
ital and  assets  of  corporations  like  this,  shall  be 
a  trust  fund  for  creditors.  Revision  of  1860, 
ch.  62,sec.  1164. 

This  liability  of  dividends  in  the  hands  of  the 
recipients  to  the  claims  of  creditors  of  the  cor- 
poration, it  was  heldinFoMv.  Orant,  16  Mass., 
506,  and  Spavr  v.  Grant,  16  Mass.,  9,  can  only 
be  enforced  in  a  court  of  equity. 

But  the  doctrine  we  assert  is  well  settled  by 
decisions,  independent  of  express  statute.  The 
leading  case  is  Wood  v.  Dunvner,  8  Mason,  808, 
decided  bjJudge  Story  in  18H. 

Day  y.  Washburn,  24  How.,  352  (65  U.  S., 
XVI.,  712);  Curran  v.  Arkansas,  15 How., 804; 
2  Story,  Eq.  Juris.,  sec.  1252;  Mummav.  Poto- 
mac Co. ,  8  Pet.,  281 ;  the  cases  of  Wood  v.  Dim- 
mer, 8  Mason,  808;  Wright  v.  Petrie,  1  8m.  & 
M.  Ch.,  319;  Nevitt  v.  Bank  of  P&rt  Gibson,  6 
Sm.  &  M.,  518;  ffightower  v.  Thornton,  8  Ga., 
498;  Nathan  v.  Whitlock,  3  Edw.  Ch.,  216;  af- 
firmed by  the  Chancellor,  9  Paige,  162;  Briogs 
V.  Penmman,  8  CJow.,  887;  Seott  v.  Eagle  Fire 
Co.,  7  Paige,  198;  Allen  v.  Montgomery  R.  R. 
Go.,  11  Ala.,  487;  Adlery.  Milwaukee  Man.  Co., 
18  WU.,  67;  Owen  v.  Smith,  81  Barb.,  641 :  Bk. 
cf  Natchez  v.  Chambers,  8  8m.  &  M.,  9;  Robin* 
V.  En^,  1  Sm.  & M.  Ch.,  207;  Ogilvie  v.  Knott 
Ins.  Co.,  22  How.,  880  (68  U.  8.,  XVL,  849); 
Dudley  v.  Price,  10  B.  Mon.,  84;  Orat*  v.  Bedd, 
4  B.  Mon.,  178. 

The  guaranty  of  the  city  and  county  bonds 
by  the  Mississippi  &  Missouri  Company,  was 
an  absolute  ana  unconditional  guaranty  of  the 
payment  of  principal  and  interest  when  due. 

AlUn  V.  Bightmere,  20  Johns.,  865 ;fir«Mcn  v. 
Curtis*,  2  N.  Y.,  225;  Union  Bank  v.  Cotter,  8 
N.  Y.,  208;  Douglass  v.  Howland,  24  Wend. ,86 
Cooper  V.  Paige,  24  Me.,  78;  Breed  v.  BSlhoute, 
7  Conn.,  523;  Bedfidd  v.  JEbuaht,  27  Conn.,  81 
Train  v.  Jona,  11  Vt.,  444;  McDougal  v.  Oalef, 
84  N.  H.,  584,  642;  CampbeU  v.  Baker,  46  Pa. 
248 :  Power  v.  Bumeratz,12  Ohio  St.,  278 ;  Bum 
hamy.  Gallentine,  11  Ind.,  296;  Oriffln  v.  S^- 
mour,  15  la.,  80;  Sabin  v.  Harri*,  12  la.,  87 
WMHng  v.  Clark,  17  Cal.,  407. 

As  the  Mississippi  &  Missouri  Railroad 
Company,  the  guarantor,  though  made  a  party 
defendant,  made  no  defense  in  ihe  court  below, 
and  does  not  appeal,  the  other  defendants  are 
thereby  concluded  from  controverting  the  statu* 
of  the  complainants  as  creditors  of  the  Railroad 
Company. 

Holyoke  Bank  v.  Ooodman  Paper  Mfg.  Co., 
9  Cush.,  676. 

It  is  mid  by  appellants'  counsel  that  the  con- 
tract of  sale  of  Nov.  1,  1865,  was  void,  because 
the  Mississippi  &  Missouri  Railroad  Ciompany 
had  no  power  under  its  Articles  of  Incorporation 
to  sell  the  road,  without  the  assent  of  two  thirds 
of  its  stockholders. 

To  this  there  are  two  good  answers. 

First.  The  contract  has  been  carried  into  ef- 
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feet,  and  the  consideration  paid ;  and  it  does  not 
lie  with  these  defendants,  who  were  parties  to  the 
«0Dti8ct  and  have  reaped  the  fruite  of  it,  to  set 
op  now  ita  invalidity. 

Second.  It  was  in  fact  ratified  and  assented 
to  by  far  more  than  two  thirds  of  the  stockhold- 
«n,  by  depositing  their  stock  with  the  Trust 
Company  and  signing  the  contract  with  the 
«oinmittee. 

We  maintain:  first,  that  this  fund  was  never 
the  property  of  the  bond  holders;  and  secondly, 
that  their  agreement  to  relinquish  their  lien  upon 
it,  or  rather  upon  the  property  by  the  sale  of 
wbich  it  was  realized,  for  a  lees  sum  than  their 
whole  debt,  leaving  this  remainder,  so  far  from 
heine  a  gratuity,  was  made  upon  a  perfectly 
gooaand  adequate  consideration. 

The  radical  error,  as  we  conceive,  in  the  ar- 
gument on  the  other  side  is,  that  it  treats  the 
morteagees  of  the  railroad  as  its  absolute  own- 
ers. They  were  simply  creditors  of  the  M.  &  M. 
B.  R  Co.,  secured  by  a  pledge  of  its  property. 

If  the  stockholders  were  necessary  parties,  it 
amounts  to  a  denial  of  justice ;  for  it  was  wholly 
impossible  to  make  them  parties.  Their  num- 
ber was  very  gieat;  their  names  were  unknown 
to  the  complaiiiants;  and  they  nearlr  all  resided 
beyond  the  reach  of  the  process  of  the  court. 
These  facts  are  alleged  in  the  bill,  and  not  de- 
nied in  the  answers. 

But  on  no  principle  were  they  necessary  par- 
ties. Their  rights  and  interests  are  doubly  rep- 
resented by  parties  brought  before  the  court,  viz. : 

1.  By  the  Corporation  itself,  the  Mississippi 
■A  Miasonri  Company,  of  which  they  were  mem- 
bers. 

Bagthaw  v.  Hattam  Union  B.  Co.,  7  Hare, 
114;  see,  also,  Bolyoke  Bank  v.  Goodman  Paper 
iffy.  Co.,  9Cush.,676. 

The  fact  that  the  road  and  other  appurtenant 
inoperty  of  the  Mississippi  &  Missouri  Compa- 
ny has  passed  out  of  iis  hands,  does  not  of  itself 
work  a  l^al  dissolution  of  the  Company.  It 
(till  exists  for  the  purpose  of  winding  up  itsaf- 
fairs  (Laws  of  Iowa,  Rev.  of  1860,  sec.  1171); 
and  is  still  capable  of  suing  and  being  sued. 

2.  The  rights  and  interests  of  these  stockhold- 
ers are  further  fully  represented  by  the  trustees 
selected  and  appointed  by  themselves,  for  the 
express  purpose  of  taking  charge  of  and  distrib- 
atmg  this  very  fund,  viz. :  Messrs.  Htsnton, 
Wilson  and  Elliott. 

See  the  opinion  of  Curtis,  J.,  in  HaU  v.  SvX- 
tieon  Bottlfwid  Comipany,  in  the  U.  S.  Circuit 
■Court for N.H., 21  Law  liep.,  188 ;Redf.  Rail w., 
■ec.  235,  678,  note. 

The  existence  a  remedy  at  law  against  the 
princi^  debtor,  has  never  been  held  as  a  bar 
to  a  suit  in  equity  to  obtain  satisfaction  from  the 
surety.  The  "adequate  remedy  at  law,"  we  ap- 
prehend, must  be  a  remedy  against  the  same 
4»rty. 

Mr.  Juttiee  CUlFord  delivered  the  opinion 
-of  the  court: 

Subscriptions  were  made  to  the  Mississippi 
*Dd  Missouri  Railroad  Company  by  certain 
nnnidpal  corporations  through  which  the  rail- 
rosd  was  located,  and  the  proper  authorities  of 
those  munidpaiities  issued  their  bonds  in  pay- 
-ment  of  such  subscriptions  to  the  stock  of  the 
BsHroad  Company. 

Coupons  were  attached  to  the  bonds  provid- 
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ing  for  the  payment  of  interest  semi-annually, 
and  the  Railroad  Company,  as  the  immediate 
transferees  of  the  bonds,  guarantied  that  the 
principal  and  interest  of  the  bonds  should  be 
paid  as  stipulated  by  an  instrument  in  writing 
on  the  back  of  each  bond,  dulv  executed  by  the 
proper  officers  of  the  Railroad  Company. 

Obvious  purpose  of  that  guaranty  was  to 
augment  the  credit  of  the  bonds  in  the  market, 
and  to  facilitate  their  sale  to  capitalists  to  raise 
money  to  construct  their  railroad  and  put  it  in 
operation.  Complainants  became  the  lawful 
holders  for  value  of  a  large  number  of  these 
bonds,  and  the  guarantors  as  well  as  the  obli- 
gors neglecting  and  refusing  to  pay  the  coupons 
as  the  same  fell  due,  they  brought  separate 
suits  against  those  parties,  and  recovered  judg- 
ments against  them  respectively,  as  alleged  in 
the  bill  of  complaint. 

Executions  were  issued  as  well  on  the  judg- 
ment against  the  obligors  of  the  bonds,  as  on 
the  judgment  against  the  guarantors  of  the 
same ;  and  the  return  of  the  officer  in  each  case 
was,  that  he  found  no  property.  Prior  to  the 
date  of  those  judgments,the  Railroad  Company 
had  executed  several  mortgages  of  their  rail- 
road to  secure  the  payment  of  their  bonds,  is- 
sued at  different  times,  to  the  amount  of 
$7,000,  OOO.and  the  Company  had  become  insolv- 
ent. They  had  also  become  liable  as  guaran- 
tors of  the  municipal  bonds  already  described, 
and  others  of  like  kind  received  and  used  for 
the  same  purpose,  to  the  amount  of  $300,000, 
the  payment  of  which  was  repudiated  by  tiie 
respective  municipal  corporations,  by  whose 
officers  the  bonds  were  issued. 

Unable  to  pay  the  debts  of  the  Company,  the 
stockholders  of  the  same  determined  to  self  their 
railroad.  Arrangements  were  accordingly  made 
between  the  stockholders  and  the  holders  of  the 
mortgage  bonds  to  get  up  the  stock  of  the  Com- 
pany through  certiSn  agents  or  trustees,  and  to 
execute  and  deliver  to  the  several  holders  of 
those  bonds  and  to  the  owners  of  the  stock  of  the 
Company,  certificates  of  the  amounts  that  they 
respectively  would  be  entitled  to  receive  under 
a  distribution  of  the  consideration  of  the  pro- 
posed sale.  Amount  of  the  consideration,  as  as- 
sumed in  the  arrangement, was  $5,600,000,  and 
the  terms  of  the  arrangement  were  that  the  con- 
sideration should  be  distributed  among  the  par- 
ties interested  therein,  according  to  a  prescribed 
scale  as  set  forth  in  the  bill  of  complaint. 

By  that  scale  of  distribution  sixteen  percent, 
of  the  amount,  to  wit:  $552,400,  were  to  be 
paid  to  the  owners  of  the  capital  stock,  but 
none  of  the  stipulations  in  the  arrangement 
made  any  provision  for  the  payment  of  the 
bonds  or  coupons  belonging  to  the  complain- 
ants. Authorized  to  carry  the  arrangement  into 
effect, the  proper  agents  of  the  Company  offered 
to  sell  the  entire  property  of  the  railroad  to  the 
Chicago  and  Rock  Island  Railroad,  and  the  lat- 
vie  Company,  on  the  first  day  of  Xovember, 
1866,  accepted  the  proposition,  and  the  parties 
entered  into  written  stipulations  upon  the  sub- 
ject. 

Those  proposing  to  sell  agreed  that  they 
would,  with  all  possible  dispatch,  cause  the 
mortgages  on  the  railroad  to  b«  foreclosed,  and 
that  the  entire  property  of  the  Company,  real 
and  personal,  should  be  soil  and  conveyed  to 
trustees,  and  that  the  samj  should  be  trans- 
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ferred  to  such  incorporated  company  in  that 
State  as  the  other  contracting  party  sliould 
designate  as  tiie  purcliaser  of  tiie  property,  if 
Bucb  designation  was  made  within  ue  time 
therein  prescritied. 

By  the  terms  of  the  agreement  the  Cliicago 
and  Rock  Island  Railroad  Companr  agreed  to 
cause  to  t>e  incorporated  in  that  State  a  com- 
pany which  should  make  the  purchase,  as  pro- 
posed, for  the  sum  of  15,600.000,  and  com- 
plete the  railroad  to  the  place  therein  men- 
tioned, and  the  other  party  stipulated  that  the 
purchaser  at  the  foreclosure  sale  should  con- 
vey the  railroad  to  the  new  Company  for  that 
consideration.  Pursuant  to  tliat  agreement  the 
mortgages  were  foreclosed,  and  the  new  Corn- 
ran^,  to  wit:  the  Chicago,  Rock  Island  and 
Pacific  Railroad  Company,  was  created  under 
the  general  laws  of  the  State,  and  the  entire 
property  of  the  railroad  was  sold  at  the  fore- 
closure sale,  and  the  purcliasers  conveyed  the 
same  to  the  new  Company  as  stipulated  in  the 
agreement.  All  the  stockholders  in  the  old 
Company  became  thereby  entitled,  as  against 
all  those  who  joined  with  them  in  negotiating 
the  sale,  to  a  pro  rata  share  in  the  sixteen  per 
cent,  of  the  consideration  reserved  to  their  use 
under  the  scale  of  distribution  prescribed  in  that 
arrangement. 

Statement  of  the  bill  of  complaint  is,  that  the 
new  Companv  is  ready  to  pay  that  amount  to 
the  stockholaers  of  the  old  Company,  and  the 
complainants  contend  that  the  facts  herein  re- 
cited show  that  they  are  entitled  to  have  their 
whole  debt  paid  before  any  portion  of  the  fund 
derived  from  that  sale  slmll  go  to  the  stock- 
holders of  the  old  Company,  which  is  insolvent, 
and  will  become  extinct  when  that  arrangement 
is  fully  carried  into  effect. 

Views  of  the  complainants  were  sustained  in 
the  court  below,  where  it  was  ordered,  ad- 
Judged  and  decreed,  tliat  the  complainants  and 
the  other  parties  who  were  dul^  admitted  as 
such,  and  joined  in  the  prosecution  of  the  suit, 
were  entitled,  as  creditors  of  the  Railroad  Com- 
pany,to  so  much  of  the  purchase  money  as  was 
agreed  between  the  parties,  and  intended  to  be 
reserved  and  distributed  among  the  stockhold- 
ers of  the  Company,  and  from  that  decree,  as 
more  fully  set  forth  in  the  record,  the  respond- 
ents appealed. 

I.  Equity  regards  the  property  of  a  corpora- 
tion as  held  in  trust  for  the  payment  of  the 
debts  of  the  corporation,  and  recognizes  the 
right  of  creditors  to  pursue  it  into  whosoever 
possession  it  may  be  transferred,  unless  it  has 
passed  into  the  hands  of  a  Ao;ia /(Repurchaser; 
and  the  rule  is  well  settled  that  stockholders 
are  not  entitled  to  any  share  of  the  capital  stock 
nor  to  any  dividend  of  the  profits  until  all  the 
debts  of  the  corporation  are  paid. 

Assets  derived  from  the  sale  of  the  capital 
stock  of  the  corporation,  or  of  its  propertv, 
l>e<x>me,  as  respects  creditors,  the  substitutes 
for  the  things  sold,  and  as  such  they  are  sub- 
ject to  the  same  liabilities  and  restrictions  as 
the  things  sold  were  before  the  eale,  and  while 
they  remained  in  the  possession  of  the  corpora- 
tion. Even  the  sale  of  the  entire  capital  stock 
of  the  company  and  the  division  of  the  pro- 
ceeds of  the  sale  among  the  stockholders  will 
not  defeat  the  trust  nor  imftftir  the  remedy  of 
the  creditors,  if  any  debts  remain  unpaid,  as 
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the  creditors  in  that  event  may  pursue  the  con- 
sideration of  the  sale  in  the  Iwnds  of  the  re- 
spective stockholders  and  compel  each  one.  to- 
the  extent  of  the  fund,  to  contribute  pro  rata 
towards  the  payment  of  their  debts  out  of  the 
monevs  so  received  and  in  their  hands. 

Valid  contracts  made  by  a  corporation  sur- 
vive even  its  dissolution  by  voluntary  surren- 
der or  sale  of  its  corporate  franchises,  and  the 
creditors  of  the  corporation,  notwithstanding 
such  surrender  or  sale,  may  still  enforce  their 
claims  against  the  property  of  the  corporation 
as  if  no  such  surrender  or  sale  had  taken  place. 
Moneys  derived  from  the  sale  and  transfer  of 
the  franchises  and  capital  stock  of  an  incorpo- 
rated company  are  assets  of  the  corporation, 
and  as  such  constitute  a  fund  for  the  payment 
of  its  debts,  and  if  held  by  the  coiporaUon 
itself,  and  so  invested  as  to  be  subject  to  legat 
process,  the  fund  may  be  levied  on  by  such 
process;  but  if  the  fund  lias  been  distributed 
among  the  stockholders,  or  passed  into  tiie 
hands  of  other  than  bonafidt  creditors  or  pur- 
chasers, leaving  any  debts  of  the  corporation 
unpaid,  the  established  rule  in  equity  is,  ttiat 
such  holders  take  the  fund  char);^  with  the 
trust  in  favor  of  creditors,  wliidi  a  court  of 
equity  will  enforce,  and  compel  the  application 
of  the  same  to  the  satisfaction  of  thefr  debts. 

Stoiy,  Eq.  Jur.  (9th  ed.),  sec.  1252;  Jfiimm* 
V.  Potomac  Co..  8  Pet.,  286;  Wood  v.  Dummgr. 
S  Mas.,  808;  Vote  v.  Grant,  15  Mass.,  523; 
Spear  v.  Grant,  16  Mass.,  14;  Ourran  v.  Ark., 
15  How.,  807. 

Regarded  as  the  trustee  of  the  corporate  fund, 
the  corporation  is  bound  to  administer  the 
same  in  good  faith  for  the  benefit  of  creditora 
and  stockholders,  and  all  others  interested  in 
its  pecuniary  affairs,  and  anv  one  receiving  any 
portion  of  the  fund  by  voluntaiy  transfer,  or 
without  consideration,  may  he  compelled  to  ac- 
count to  those  for  whose  use  the  fund  is  held. 
Creditors  are  preferr^  to  stockholders  on  ac- 
count of  the  peculiar  trust  in  their  favor,  and 
tiecause  the  latter,  as  constituent  members  of 
the  corporate  body,  are  renirded  as  sustaining, 
in  that  aspect,  the  same  relation  to  the  former 
as  that  sustained  by  the  corporation. 

None  of  these  principles  are  directiv  contro- 
verted by  the  appellants;  but  they  deny  that 
the  sixteen  per  cent  agreed  to  be  paid  to  the 
stockholders  belonged  to  the  Corporation. 

Claim  of  the  complainants  to  the  fund  in  con- 
troversy rests  mainly  upon  two  propositions, 
which  present  mixed  questions  of  law  and  fact: 

1.  That  thev  are  creditors  of  the  Railroad  Com- 
panv, as  evidenoed  by  the  Judgments  set  forth 
in  the  record. 

2.  That  the  fund  in  question  was  assets  of 
the  Railroad  Company. 

Authority  of  the  municipal  corporations  to- 
issue  the  lx>nds  purchased  by  the  oomplainanls- 
is  not  denied ;  but  the  appellants  contend  that 
the  Railroad  Company  had  no  power  to  guana- 
tee  their  payment,  and  they  also  deny  that  the 
Railroad  Company  had  any  title  or  interest  ia 
the  fund  in  controversy.  On  the  contrary.they 
insist  that  it  was  a  concession  made  by  thie 
holders  of  the  mortgage  bonds  to  the  stock- 
holders as  a  " gratuitous  favor"  to  save  them 
from  a  total  loss,  and  to  induce  them  not  to  in- 
terpose any  olwtacles  in  the  way  of  a  speedy 
foreclosure  of  the  several  mortgages. 

7«  U.S. 
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ICzpraai  anegatioD  ot  the  blU  of  complaint  is, 
that  tlie  bonds  issued  by  the  manicipal  oorpora- 
tkxia  were  received  by  the  Railroad  Company 
in  payment  for  subecnptions  to  the  stock  of  the 
Company,  and  that  the  Corporation,  as  the 
holders  of  the  same,  guarantied  their  pajrment 
and  sold  them  in  the  marltet,  and  the  stipula- 
tion of  the  parties  is,  that  all  the  allegations  of 
the  UU  of  complaint  not  denied  in  the  answer 
•re  to  be  considered  as  admitted.  Apart,  there- 
fore, from  the  efFect  of  the  judgments,  those 
tOegaSiaai  must  be  taken  to  be  true.as  they  were 
not  denied  in  the  answer. 

Power  to  make  contracts,  and  acquire  and 
transfer  property,  is  conferred  upon  such  cor- 
potationB,  by  the  laws  of  the  State,  to  the  same 
extent  as  that  enjoyed  by  individuals;  and  the 
record  shows,  to  the  entire  satisfaction  of  the 
eonrt,  that  the  instrument  of  guaranty  was  ex- 
ecuted and  the  bonds  sold  in  the  market  as  the 
means  of  raising  money  to  construct  the  rail- 
road and  put  it  in  operation. 

Counties  and  cities  may  issue  bonds  under 
the  laws  of  that  Slate  in  aid  of  such  improve- 
ments; and  railway  companies  are  expressly 
snthorized  to  receive  such  securities  in  payment 
of  subscriptions  to  their  capital  stock,  and  to 
■ell  the  bonds  in  the  market  for  such  discount 
u  tb^  think  proper. 

Abandant  proof  exists  in  this  record,  that 
railway  companies  may  issue  their  own  bonds 
to  raise  money  to  carry  into  effect  the  purposes 
for  which  they  were  created ;  and  it  is  difficult  to 
•ee  why  thev  may  not  guarranty  the  payment 
of  snch  bonds  as  they  have  lawfully  received 
from  dties  and  counties,  and  put  them  upon 
tile  market  instead  of  their  own,  as  the  means 
of  accomplishing  the  same  end.  Undoubtedly 
they  may  receive  such  bonds  under  the  laws  of 
the  State,  and  if  they  may  receive  them,  they 
may  transfer  them  to  others;  and  if  the^  may 
transfer  Uiem  for  purchasers,  thev  may,  if  they 
deem  it  expedient,  guaranty  their  payment  as 
the  means  of  augmenting  Oieir  credit  in  the 
market,  and  saving  the  Corporation  from  the 
necessity  of  issuing  their  own  bonds  to  accom- 
plish tile  same  purpose. 

Considered,  therefore,  as  an  open  question, 
the  court  is  of  the  opinion  that  the  objection  is 
without  merit.  Private  corporations  may  bor- 
row money,  or  become  parties  to  negotiable 
paper  in  the  transaction  of  their  legitimate 
business,  unless  expressly  prohibited;  and  un- 
to the  contrary  issfaown,  the  legal  presumption 
is  that  their  acts  in  that  behalf  were  done  in 
the  regular  course  of  their  authorized  business. 
Oanai  Co.  v.  VaOeat,  81  How.,  424  [63  U.  8., 
XVI..  1571;  PUHridgey.  Badger,  35 Barb.,  146; 
Barrf  v.  Mer.  JSie.Co.,1  Bandf.  Ch.,  380;  Ang. 
&  Ames,  Corp.,  sec.  367;  Story,  Bills,  sec.  79; 
Piimum  V.  BlaekitOTie  OaneU  Co.,  1  Sumn.,  46. 

Railroad  companies  are  responsible  in  their 
corporate  capacity  for  acts  done  by  their  agents, 
either  a  eontraetu  or  ex  delteto,  in  the  course  of 
their  business  and  within  the  scope  of  the 
ssenfs  authority.  B.  B.  Co.  v.  Quigley,  31 
How ,  203  [aa  V.  8.,  XVI.,  781. 

Conwrations  as  mudi  as  individuals  are 
bonnd  to  good  faith  and  fair  dealing,  and  the 
nile  is  wen  sealed  that  they  cannot,  by  their 
acts,  lepresentations  or  silence,  involve  others 
in  oaoDus  engagements  and  then  turn  round 
and  diotTow  mSt  acts  and  defeat  the  just  ex- 
flee?  Vaix. 


pectations  which  their  ovm  conduct  has  super- 
induced. Bargatev.  Shortridge,  5  H.of  L.  Cas., 
397;  ZadrMde  v.  BaUroad  Go. ,  38  How. ,  897  [64 
U.  S.,  XVI.,  496]:  BitieU  v.  JefferxmHlU,  24 
How.,  800  [65  U.  8.,  XVI.,  603]. 

Tested  by  any  view  of  the  evidence,  it  i» 
quite  clear  that  the  corporation  possessed  the 
power  to  execute  the  instruments  of  guaranty 
appearing  on  the  back  of  the  bonds,  and  the 
necessary  consequence  of  that  conclusion  is 
that  on  the  default  of  payment  they  became 
liable  to  the  holders  of  the  same  to  the  same  ex- 
tent as  the  obligors. 

Present  suit  U  not  one  against  stockholders 
to  compel  them  to  pay  a  corporate  debt  out  of 
their  own  estate,  but  it  is  a  suit  against  the 
Corporation  and  certain  other  parties  holding- 
or  claiming  assets  which  belong  to  the  prin- 
cipal respondent,  to  prevent  tlwt  fund  from 
being  distributed  among  the  stockholders  of  the 
Corporation  before  the  debts  due  to  the  com- 
plainants are  paid.  Viewed  in  that  light,  it  is 
obvious  that  the  stockholders  are  precluded  by 
the  judgment  from  denying  the  validity  of  the 
instruments  of  guaranty,  and  that  the  judg- 
ments are  conclusive  as  to  the  indebtedness  of 
the  Corporation. 

II.  Second  defense  is  that  the  fund  in  ques- 
tion did  not  belong  to  the  Corporation,  as  con- 
tended by  the  appellees.  Extended  discussion 
of  that  proposition  is  not  necessary,  as  the  evi- 
dence in  the  record  affords  the  means  of  dem- 
onstration that  it  is  not  correct.  Mortgage 
bond  holders  had  a  lien  upon  the  property  of 
the  Corporation  embraced  in  their  mortgages, 
and  the  Corporation  having  neglected  and  re- 
fused to  pay  the  bonds,  they  h^  a  right  to  in- 
stitute proceedings  to  foreclose  the  mortgages, 
but  the  equity  of  redemption  remained  in  the 
Corporation.  Subject  to  their  lien,  the  prop- 
erty of  the  railroad  was  in  the  mortgagors,  and 
whatever  interest  remained  after  the  hen  of  the 
mort^ges  was  discharged  belonged  to  the  Cor- 
poration, and  as  the  property  of  the  Corpora- 
tion when  the  bonds  were  discharged,  it  be- 
came a  fund  in  trust  for  the  benefit  of  their 
creditors.  Holders  of  bonds  secured  by  mort- 
gage, as  in  this  case,  may  exact  the  whole 
amount  of  the  bonds,  principal  and  interest:  or 
they  may,  if  they  see  fit,  accept  a  percentage  as 
a  compromise  in  full  discharge  of  their  respect- 
ive claims,  but  whenever  their  lien  is  legally 
discharged,  the  property  embraced  in  the  mort- 
gage, or  whatever  remains  of  it,  belongs  to  the 
corporation. 

Conceded  fact  is,  that  the  property  and  fran- 
chises of  the  railroad  were  sold  for  the  con- 
sideration specified  in  the  record,  and  that  the 
mortgage  bond  holders  discharged  their  lien  for 
eighty-four  per  cent,  of  that  amount,  and  that 
the  residue  of  the  purchase  money  remained  in 
the  hands  of  the  purchaser  discharged  of  the 
lien  created  by  the  mortgages,  and  the  com- 
plainants contend  that  it  was  clear  of  all  liens, 
except  that  of  the  creditors.  Such  a  corpora- 
tion cannot  be  said  to  own  anything  sepamte 
from  the  stockholders,  unless  it'be  the  tangible 
property  of  the  company  and  the  franchises 
conferred  by  the  charter;  and  it  is  conceded  by 
both  paities  that  the  fund  in  question  was  de- 
rived from  a  voluntary  sale  and  transfer  of 
those  identical  interests.  They  were  heavily 
incumbered  by  mortgages,  and  our  attention  ia 

131 


Digitized  by 


Google 


za-u 


SOPBEKS  COTTRT  OF  THB   UkiTBD  StATES. 


Dbc.  Tekx. 


called  to  the  fact  that  the  proTiBional  arrange- 
ment was  negotiated  by  the  stockholders  and 
bond  holders;  but  the  decisive  answer  to  that 
«uggestion  ia,  that  the  two  Railroad  Companies 
were  parties  to  the  subsequent  contract  of  sale, 
and  that  they  both  agreed  to  all  the  terms  of 
sale,  and  purchase,  and  to  the  mode  of  trans- 
ferring and  of  perfecting  the  title.  Prompt 
payment  was  secured  by  the  bond  holders,  and 
it  IB  highly  probable  that  they  received  under 
that  arrangement  a  larger  portion  of  their 
clidms  than  they  could  have  obtained  in  any 
other  way. 

Another  suggestion  of  the  appellants  is,  that 
the  contract  of  sale  was  unauthorized,  but  the 
auggestioa  is  entitled  to  no  weight,  as  the  con- 
tract was  ultimately  carried  into  effect  by  the 
consent  or  subsequent  raliflcation  of  all  parties 
interested  in  the  subject-matter  of  the  sale. 

Next  objection  is,  that  there  is  such  a  want  of 
parties  that  a  court  of  equity  cannot  grant  the 
Telief  as  prayed.  Principal  suggestion  in  sup- 
port of  this  proposition  is  that  the  stockholders 
uiould  have  been  made  parties,  but  the  court  is 
of  a  different  opinion,  because  their  interest  is 
fully  represented  by  the  parties  before  the  court. 
Respondents  in  the  suit  are  the  two  Railroad 
Companies  and  the  committee  or  trustees  chosen 
and  appointed  by  the  stockholders  and  bond 
holders  through  whom  the  provisional  arrange- 
ment was  perfected  and  the  contract  of  sale 
was  carriea  into  effect.  Neither  the  stock- 
holders nor  bond  holders  were  necessary  parties 
under  the  circumstances  of  this  case.  Bagthaw 
V.  BaMvMy  Co.,  7  Hare,  181;  Holyokt  Bank  v. 
Mfg.  Co.,  9  Cush,  576;  HaU  v.  Baaroad,  21 
Law  Rep.,  189;  1  Redf.  Railways,  578;  Boon 
T.  ChiUss,  8  Pet.,  682;  Siory  v.  LivingiUm,  18 
Pet.,  859. 

Remaining  objection  is,  that  the  certificates 
issued  to  the  stockholders  in  lieu  of  their  stock 
were  negotiable,  and  that  they  may  be  in  the 
hands  of  innocent  holders;  but  the  objection  is 
-entitled  to  no  weight,  because  it  is  based  upon 
an  erroneous  theory. 

Written  contracts  are  not  necessarily  negoti- 
able, simply  because  by  their  terms  they  inure 
to  the  benefit  of  the  b«urer.  Doubtless  Uie  cer- 
tificates were  assignable,  and  they  would  have 
heen  so  if  the  word  "bearer"  had  been  omitted, 
but  they  were  not  negotiable  instruments  in 
the  sense  supposed  by  the  appellants.  Holders 
might  transfer  them,  but  the  assignees  took 
them  subject  to  every  equity  in  the  hands  of 
the  original  owner.  Meek.  Bank  v.  B.  B.  Co., 
18  N.  Y.,  599. 

Particular  mention '  is  not  made  of  the  de- 
fense that  the  complainants  have  an  adequate 
remedy  at  law,  as  it  is  utterly  destitute  of  merit. 

Ikeree  affirmed. 

ated-20  WaU.,  »U ;  «2  TT.  S.,  3tT ;  101  V.  S.,  183 ;  1 
McCrarv.te;  1  FUpp.,  196,  SOL  £17:  18  Bank.  Rer., 
4fi0;  18 Bank.  Reg.,  M6;  4 cuff..  879,  M6;  87  N.  T., 
.aw ;  8  Am.  Rep.Vw*  (U  lU.,  419);  28  Am.  Rep.,  683  (U 
Cal.,  60). 
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etc. ,  Edwakd  Bates,  Claimant,  Appt., 
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(Xgeetion  to  &ndenee  not  made  beiou  i$  ttnowi^ 
able — purehaie  of  enemy' t  Mpcfwtr,  in  neu- 
tral port,  intaUdr-mieh  teetri  UaNe  to  capture. 

Objection  to  deposition  oomee  too  late  when  first 
made  In  this  court ;  It  should  have  been  made  in 
the  court  below. 

Purobase  of  a  ship  of  war  from  an  oaemj  whilst 
lying  In  a  neutral  port,  to  which  it  had  fled  for 
refuge,  is  invalid ;  it  makes  no  difference  that  the 
vessel  was  not  then  a  vessel  of  war,  but  had  been 
dismantled,  and  all  guna  and  munitions  of  war 
removed. 

Such  a  vessel  may  afterwards  be  captured  as 
prize  of  war. 

[No.  42.] 

Argued  Jan.  IS,  1869.     Decided  FA.  IB,  1869. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

The  case  is  stated  by  the  court. 

Meuri.  Wu.  Marrln  and  Auguttin  P. 
Smith,  for  appellant: 

No  principle  of  international  law  prohibits  a 
neutral,  in  his  home  port,  from  buying  and 
selling  to  any  person,  any  and  every  speoes  of 
property.  In  a  home  neutral  port  there  is  no 
room  for  the  operation  of  international  inter- 
dicts; nor  does  international  law  invalidate  any 
sales  in  such  port. 

No  decision  of  our  own  nor  of  the  British 
Prize  Courts  covers  the  case. 

The  Minena,  6  C.  Rob.,  896,  was  unlike  the 
recent  case  in  many  important  particulaia. 

In  the  case  now  before  the  court,  the  claim- 
ant did  not  buy  a  man-of-war,  with  her  guns 
and  ammunition,  but  a  vessel  disarmed  and 
dismantled  of  her  guns,  and  no  munitions  of 
war.  He  bought  the  vessel  for  commercial 
purposes  only,  and  paid  in  money  the  full 
value  thereof.  The  vessel  was  not  captured, 
as  was  The  Minerva,  near  the  enemy's  coast, 
with  an  enemy  crew  and  a  considerable  pcv- 
tion  of  her  original  war  armament  on  board. 
Under  the  facts  of  the  case,  there  was  not  the 
slightest  probability  that  the  vessel  would  again 
|}ecome  a  part  of  the  enemy's  navy. 

The  validity  of  the  purchase  of  the  enemy's 
merchant  ships  by  a  neutral,  even  where  the 
purchase  and  transfer  have  been  effected  in  the 
enemy's  port,  under  blockade,  has  been  fuUy 
recognized. 

T%e  Seehi  Oetchwittem.  4  C.  Rob.,  101;  The 
Vigilantia,  6  Rob.,  128;  The  Bemm.  1  0. 
Rob.,  102. 

Mr.  W.  U.  ET»rts.  Atty-Oen.,  and  JT. 
Habley  Ashton,  Att't  Atty-Qen.,  for  the 
United  States,  and  C.  Crowley,  for  captors: 

It  appearing  that  this  steamer  was  a  public 
vessel  of  war  of  the  insurgent  enemies  of  the 
United  States,  the  claimant's  purchase  in  the 
neutral  Port  of  Liverpool  was  illegal,  and  he 
acquired  thereby  no  title  to  the  vessel,  as  against 
the  United  States. 

The  French  rule  of  public  law  and,  per- 
haps, that  of  other  nations  of  Continental  Eu- 
rope, treats  every  purchase  of  an  enemy's  ves- 
sel in  time  of  war,  by  a  neutral,  whether  public 
or  private,  as  illegal 

Lebeau,  Nouveau  Code  del  Pritee,  torn  11,  p. 
842 ;  Pistoye  et  Duverdy ,  Traite  da  Pritet  Mari- 
time*, tom  11,  p.  I.;  Hautefeullle,  Droit  et  De- 
voirs del  Nation*  Neutre*,  tom  41,  p.  75. 

The  general  rule  of  prize  law,  as  adminia- 
tered  in  the  English  courts,  however,  is  that 
the  title  of  a  neutral  vendee  to  a  vessel  sold  by 
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the  enemy  in  time  of  war,  is  valid  where  the 
property  i»  bona  fide,  and  absolutely  transferred 
so  as  to  devest  the  enemy  of  all  future  inter- 
««iiiiL 

n«  Seehi  Ge$ehv)i*t«m,  4  Rob..  101 ;  2%«  Jo- 
kama  BnOia,  29  E.  L.  <&  E.,  062;  9  Moore, 
<P.  C),  119. 

Bat  to  this  general  rule  there  are  several 
^uite  as  well  recognized  exceptions  in  the  En- 
glish prize  law. 

The  first  is,  that  effect  will  not  be  ^ven  to 
a  aale  of  an  enemy's  ship  tn  tratmtu.  In  such 
a  caw  the  court  will  not  examine  the  question 
of  bona  fide$,  but  will  treat  the  fact  of  sale  as 
conclusive  evidence  of  mala  fidet. 

Tkt  DancktAaar  Africaan,  1  Rob.,  112;  The 
HenlMer,  1  Rob.,  115. 

The  second  exception  seems  to  be,  that  the 
paichase  of  an  enemy's  vessel  by  a  neutral,  in  a 
blockaded  port,  is  illegal. 

The  Oen.  HamiUon,  6  Rob.,  61;  The  Vigi- 
iantia,  6  Rob.,  124:  TTie  Fottdam,  4  Rob.,  89. 

A  third  exception  arises  in  the  case  of  an 
oieny's  ships  of  war,  the  purchase  of  which  by 
neutrals  is  held  to  be  illegal. 

The  Minerva.  6  Rob.,  896;  2  Wheat.,  App., 
30;  Lawrence  Wheat.  Int.  Law,  581,  noU;  8 
Phillim..  Int  Law.,  608;  2  Wildm.  Int.  L.. 
90;  Haz.  &  R.,  209. 

The  counsel  of  the  appellant  have  attempted 
in  their  brief  to  distinguish  the  case  at  bar 
from  that  of  The  Minerva;  but  it  must  be  clear 
to  anyone  who  reads  the  judgment  of  Lord 
Stowell,  that  he  intended  to  la^  down,  as  a  rule 
of  decision,  the  explicit  doctnne  that  a  sale  by 
a  belligerent  of  his  vessel  of  war  to  a  neutral, 
in  a  neutral  port,  could  not  operate  to  transfer 
the  title  of  the  property  as  against  British  right 
of  capture,  independently  of  any  circumstances 
tending  to  show  fraud  or  collusion  in  the  par- 
ticular transaction. 

Mr.  JvaOee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Massa- 
chaaetts. 

Tliisia  a  libel  in  prize  against  the  steamship, 
6e(Mg;ia.  8he  was  captured  by  the  United 
States  ship  of  war,  Niagara,  Ckjmmodore  Cra- 
ven, commander,  off  the  coast  of  Portugal,  on 
the  morning  of  the  15th  of  August,  1864;  and 
was  sent  into  New  Bedford,  Massachusetts,  for 
condemnation.  A  claim  was  interposed  by 
Edward  Bates,  of  Liverpool,  a  subject  of  Great 
Britain,  who  afterwards,  on  the  Slst  January, 
1865,  filed  a  test  a£Sdavjt,  averring  that  he  was 
the  sole  owner  of  the  vessel;  was  a  merchant  in 
Liverpool,  and  a  large  owner  of  vessels;  that 
he  had  fitted  out  The  Georgia  at  Liverpool,  for 
•ea,  and  chartered  her  to  the  Portuguese  Gov- 
enment  for  a  voyage  to  Lisbon,  and  thence  to 
the  Portuguese  settlements  on  the  coa^t  of 
Africa:  and  that  while  on  her  voyage  to  Lis- 
bon, in  a  peaceable  manner,  she  was  captured 
as  already  stated. 

The  proofs  in  the  case  are  not  confined  to 
the  documentary  evidence  found  on  board  the 
prize,  and  to  the  answers  to  the  standing  inter- 
rogatories in  praparcUorio,  but  have  been  taken 
■od  were  heard  before  the  court  below,  wilh- 
ont  restriction  and  without  any  objection  in 
thatcooit 
SeeTWAU- 


It  is  now  insisted  by  the  learned  counsel  for 
the  claimant,  that  all  the  depositions  in  the 
record,  except  those  tn  prepa/ratorio,  should  be 
stricken  out  or  disregarded  bv  the  court  on  the 
appeal,  for  the  reason  that  it  does  not  appear 
that  any  order  had  been  granted  on  behalf  of 
either  party  to  take  further  proofs,  ^ut  the 
obvious  answer  to  the  objection  is,  that  it  comes 
too  late.  It  should  have  been  made  in  the 
court  below.  As  both  parlies  have  taken  fur- 
ther proofs,  very  much  at  lar^,  bearing  upon 
the  legality  of  the  capture,  without  objection, 
the  inference  is  unavoidable  that  there  must 
have  been  an  order  for  the  same  or,  if  not, 
that  the  depositions  were  taken  by  mutual  con- 
sent. They  were  taken  on  interrogatories  and 
cross  interrogatories,  in  which  the  counsel  of 
both  parties  joined  and  among  other  witnesses 
examined  is  the  claimant  himself,  whose  depo- 
sition, with  the  papers  accompanying  it,  fill 
more  than  one  third  of  the  record. 

The  Georgia  was  built  at  Greenock,  on  the 
Clyde,  and  called  "  The  Japan,"  in  the  vears 
1862-1868,  as  a  war  vessel  for  the  Confederate 
Government,  or,  if  not  thus  built,  she  certainly 
passed  into  the  hands  of  that  government  early 
in  the  spring  of  1868 ;  and  on  the  2d  of  April, 
under  the  pretext  of  the  trial  trip,  steamed  to 
an  obscure  port  near  Cherbourg,  in  France, 
where  she  was  joined  by  a  smalfsteamer  with 
armaments  and  a  crew  from  Liverpool.  This 
armament  and  crew  were  immediately  trans- 
ferred to  The  Japan,  upon  which  the  Confed- 
erate flag  was  hoisted,  under  the  orders  of 
Captain  Mauiv,  who  had  on  board  a  full 
complement  of  officera.  Her  name  was  then 
changed  to  "The  Georgia."  She  set  out  on 
her  cruise  from  this  port  against  the  commerce 
of  the  United  States;  and  after  bein^  thus  em- 
ployed for  more  than  a  year,  having  in  the 
mean  time  captured  and  burnt  many  vessels  be- 
longing to  citizens  of  the  United  States,  she 
returned  and  entered  the  Port  of  Liverpool  on 
the  2d  of  May,  1864,  a  Confederate  vessel  of 
war,  with  all  her  armament  and  complement  of 
officers  and  crew  on  board.  How  long  she 
remained  in  that  port  before  she  was  dis- 
mantled, is  not  distinctly  in  proof,  though 
probably  but  a  few  weeks.  It  appears  tl^t 
Captain  Bullock,  a  Confederate  agent  at  the 
port,  at  first  thought  of  selling  her  at  private 
sale,  together  with  her  full  armament ;  but,  fail- 
ing in  that,  she  was  advertised  for  public  sale 
the  latter  part  of  May  and  the  first  of  June. 
The  broker,  Curry,  concerned  in  making  the 
sale,  states  that  "Bates  was  desirous  of  know- 
ing what  would  buy  the  ship  but  he  wished 
the  armament  excluded,  as  he  did  not  want 
that."  All  the  guns,  armament  and  stores  of 
that  description,  were  taken  out  at  Birkenhead, 
her  dock  when  she  first  entered  the  Port  of 
Liverpool.  The  sale  to  the  claimant  was  per- 
fectea  on  the  11th  June,  1864,  who  afterwards 
fitted  her  up  for  the  merchant  service,  and 
chartered  her,  as  stated  in  the  test  oath,  to  the 
Portuguese  Government,  in  whose  service  she 
was  when  captured. 

We  are  satisfied,  upon  the  proofs,  that  the 
claimant  purchased  The  Georgia  without  any 
purpose  of  permitting  her  to  be  again  armed 
and  equipped  for  the  Confederate  service,  and 
for  the  purpose,  as  avowed  at  the  time,  of  con- 
verting her  into  a  merchant  vessel.    He  had, 
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boweTer,  full  knowledge  of  her  antecedent 
character,  of  her  armament  and  equipment  as 
a  vessel  of  war  of  the  Confederate  navy,  and  of 
her  depredations  on  the  commerce  of  the  United 
States,  and  that,  after  having  been  thus  em- 
ployed by  the  enemies  of  this  government  up- 
wards of  a  year,  she  had  suddenly  entered  the 
Port  of  Liverpool  with  all  her  armament  and 
complement  of  officers  and  crew  on  board. 
He  was  not  only  aware  of  all  this,  but,  accord- 
ing to  his  own.  statement,  it  had  occurred  to 
him  that  this  condition  of  the  vessel  might 
afford  an  objection  to  her  registry  at  the  cus- 
toms; and  before  he  perfected  the  sale,  he 
sought  and  obtained  information  from  some  of 
the  officials  that  no  objection  would  be  inter- 
posed. He  did  not  apply  to  the  government 
on  the  subject. 

The  claimant  states  "that  he  knew  from  com- 
mon report  she  (The  Georpria),  had  been  em- 
ployed as  a  Confederate  cruiser,  but  I  thought, " 
he  says,  "if  the  United  States  Government  had 
any  objection  to  the  sale,  they  or  their  officers 
would  have  given  some  public  intimation  of  it, 
as  the  sale  was  advertised  in  the  most  public 
manner."  If,  instead  of  applying  to  an  officer 
of  the  customs  for  information,  the  claimant 
had  applied  to  his  government,  he  would  have 
learned  that  as  early  as  March  14,  1868,  Mr. 
Adams,  our  minister  in  England,  had  called 
the  attention  of  Lord  Russell,  the  foreign  Sec- 
retarv,  to  the  rule  of  public  law,  as  administered 
by  the  highest  judicial  authorities  of  his  gov- 
ernment, which  forbids  the  purchase  of  ships  of 
war,  belon^ng  to  the  enemy,  by  neutrals  in 
time  of  war,  and  had  insisted  that  the  rule 
should  be  observed  and  enforced  in  the  war 
then  pending  between  this  government  and 
the  insurgent  States;  and  also  he  had  ad- 
dressed a  remonstrance  to  the  British  Govern- 
ment on  the  9th  of  May,  but  a  few  days  after 
The  Georgia  had  entered  the  Port  of  Liverpool, 
against  her  being  permitted  to  remain  longer 
in  that  port  than  the  period  specified  in  Her 
Majesty  8  Proclamation.  His  own  government 
could  have  advised  him  of  the  responsibilities 
he  assumed  in  making  the  purchase.  Mr. 
Adams,  after  receiving  information  of  the  pur- 
chase by  the  claimant,  in  accordance  with  his 
views  of  public  laws,  above  stated,  communi- 
cated with  the  commanders  of  our  vessels 
cruising  in  the  Channel,  and  expressed  to  them 
the  opinion  that,  notwithstanding  the  purchase, 
The  Georgia  might  be  made  lawful  prize  when- 
ever and  under  whatever  colors  she  should  be 
found  sailing  on  the  high  seas. 

This  principle  was  first  adjudged  by  Sir 
William  Scott  in  the  case  of  The  mnena,  6  C. 
Rob.,  897,  in  the  year  1807.  The  head  note  of 
the  case  is:  "  Purchase  of  a  ship  of  war  from 
an  enemy,  whilst  lying  in  a  neutral  port  to  which 
it  had  fled  for  refuge,  is  invalid. "  It  was  stated 
in  that  case  by  counsel  for  the  claimant,  that 
it  was  a  transaction  which  could  not  be  shown 
to  fall  under  anv  principle  that  had  led  to  con- 
demnation in  that  court  or  in  the  Court  of 
Appeal.  And  Sir  W.  Scott  observed,  in  de- 
livering his  opinion,  that  he  was  not  aware  of 
any  case  in  his  court,  or  in  the  Court  of  Ap- 
peal, in  which  the  legality  of  such  a  purchase 
had  been  recognized.  He  admitted  there  had 
been  cases  of  merchant  vessels  driven  into  ports 
out  of  which  they  could  not  escape,  and  there 
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sold,  in  which,  after  much  discussion  and  some 
hesitation  of  opinion,  the  validity  of  the  pur- 
chase had  been  sustained.  But  "whether  the 
purchase  of  a  vessel  of  this  description,  built 
for  war  and  employed  as  such,  and  now  ren- 
dered incapable  of  acting  as  a  ship  of  war.  by 
the  arms  of  the  other  belligerent,  and  driven  into 
a  neutral  port  for  shelter — whether  the  pur- 
chase of  such  a  ship  can  be  allowed,  which 
shall  enable  the  enemy,  so  far  to  secure  himself 
from  the  disadvantage  into  which  he  has  fallen, 
as  to  have  the  value  at  least  restored  to  him  by 
a  neutral  purchaser,  is  a  question  on  which  he 
would  wait  for  the  authority  of  the  superior 
court,  before  he  would  admit  the  validity  of  the 
transfer."  He  denied  that  a  vessel,  under  these 
circumstances,  could  come  fairly  within  the 
range  of  commercial  speculation. 

It  has  been  insisted  in  the  argument  here,  by 
the  counsel  for  the  claimant,  that  there  were 
facts  and  cirrumstances  in  the  case  of  The 
Minerva,  which  went  strongly  to  show  that  the 
sale  was  collusive,  and  that,  at  the  time  of  the 
capture,  she  was  on  her  way  back  to  the  enemy's 
port.    This  may  be  admitted.    But  the  decision 
was  plac«i  mainly  and  distinctly  upon    the 
illegality  of  the  purchase.    And  such  has  been 
the  understanding  of  the  profession  and  of  text 
writers,  both  in  England  and  in  this  country; 
and  as  still  higher  evidence  of  the  rule  in  En- 
gland, it  has  since  been  recognized  as  settled 
law  by  the  judicial  committee  of  Her  Majesty's 
Privy  Council.  In  the  recent  learned  and  most 
valuable  commentaries  of  Mr.  Phillimore,  now 
Sir  Robert    Phillimore,  Judge  of  the  High 
Court  of  Admiralty  of  England,  on  interna- 
tional law,  he  observes,  after  stating  the  prin- 
ciples that  govern  the  sale  of  enemies'  ships, 
during  war,' to  neutrals:    "But  the  right  of 
purchase  by  neutrals  extends  only  to  merchant 
diips  of  enemies,  for  the  purchase  of  ships  of 
war  belonging  to  enemies  is  held  invalid."  And 
Mr.  T.  Pemberton  Leigh,  in  delivering  judg- 
ment of  the  judicial  committee  and  Lords  of  the 
Privy  Council,  in  the  case  of  The  Baitiea,  ob- 
serves:   "  A  neutral,  while  war  is  imminen', 
or  after  it  has  commenced,  is  at  liberty  to  pur- 
chase either  goods  or  ships  (not  being  ships  of 
war),  from  either  belligerent,  and  the  purcha.<)e 
is  valid,  whether  the  subject  of  it  be  lying  in  a 
neutral  port  or  in  an  enemy's  port.    Jfr.  Juetiee 
Story  lays  down  the  same  distinction  in  his 
"  Notes  on  the  Principles  and  Practice  of  Prize 
Courts,"  p.  68,  Pratt's  Lond.  ed. — a  work  that 
has  been  selected  by  the  British  Government 
for  the  use  of  its  naval  officers,  as  the  best  code 
of  instruction  in  the  prize  law.  11  Moore,  P.  C, 
18S.    The  same  principle  is  found  in  Wild- 
man  on  International  Rights  in  Time  of  War. 
a  valuable  English  work  published  in  1850,  and 
in  a  more  recent  work,  Hosack  on  the  Rirhta 
of  British  and  Neutral  Commerce,  publishtja  in 
London  in  1854,  this  question  is  referred  to  in 
connection  with  sales  of  several  Russian  ships  of 
war,  which  it  was  said  had  been  sold  in  the  porta 
of  the  Mediterranean  to  neutral  purchasers,  for 
the  supposed  purpose  of  defeatingthebelligerent 
rights  of  her  enemies  in  the  Crimean  War,  and 
he  very  naturally  concludes,  from  the  case  of 
ne  Minerva,  that  no  doubt  could  exist  as  to 
what  would  be  the  decision  in  case  of  a  seJzare, 
p.  83,  note.    This  work  was  published  before 
the  judgment  of  the  Privy  Council  in  th»  case 
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of  The  BcUtiea,  which  vas  a  Ruasian  vessel, 
mM  mmtnente  beilo;  being,  however,  a  mer- 
chant ship,  the  purchase  was  upheld;  but,  as 
we  have  seen  from  the.  opinion  in  that  case,  if 
it  had  been  a  ship  of  war  it  would  have  been 
condemned.  See,  also,  Lawrence,  Wheat.,  n. 
182,  p.  561.  U.  8.  V.  The  Etta,  4  Am.  Law  Reg. 
(N.8.),  88. 

It  has  been  suggested  that,  admitting  the  rule 
of  law  as  above  stated,  the  purchase  should 
still  be  upheld,  as  The  Georgia ,  in  her  then  con  - 
dition,  was  not  a  vessel  of  war,  but  had  been 
dismantled,  and  all  guns  and  munitions  of  war 
removed;  that  she  was  purchased  as  a  merchant 
'  vessel,  and  fitted  up  bona  fide,  for  the  merchant 
service.  But  the  answer  to  the  suggestion  is, 
that  if  this  change  in  the  equipment  in  the 
I  neutral  port,  and  in  the  contemplated  employ - 
ment  in  future  of  the  vessel,  could  have  the 
effect  to  take  her  out  of  the  rule,  and  justify  the 
purchase,  it  would  alwavs  be  in  the  power  of 
the  belligerent  to  evade  it,  and  render  futile  the 
leaaona  on  which  it  is  founded.  The  rule  is 
founded  on  the  propriety  and  Justice  of  taking 
away  from  the  beUlgerent,  not  only  the  power 
of  reacuing  his  vessel  from  pressure  and  im- 
peodiog  peril  of  capture,  by  escaping  into  a 
neutral  port,  bat  also  to  take  away  the  facility 
wliich  would  otherwise  exist,  by  a  collusive  or 
even  actual  sale,  of  >e^  rejoiniuK  the  naval 
force  of  the  enemy.  The  removed  armament 
<k  a  vessel,  built  for  war,  can  be  readily  re- 
placed, and  so  can  every  other  change  be  made, 
or  equipment  furnished  for  efFective  and  im- 
mediate service.  The  Qeorgia  may  be  in- 
stanced in  part  illastration  of  this  proof.  Her 
deck  remained  the  same,  from  which  the  pivot 
euns  and  others  had  been  taken ;  it  had  been 
Duilt  originally  strong,  in  order  to  sustain  the 
war  armament,  and  further  strengthened  by 
uprights  and  stanchions  beneath.  The  claimant 
states  that  the  alterations,  repairs  and  outfit  of 
tlie  vessel  for  the  merchant  service,  cost  some 
£3,000.  Probably  an  equal  sum  would  have 
again  fitted  her  for  the  replacement  of  her  orig- 
inal armament  as  a  man  of  war. 

The  distinction  between  the  purchase  of  ves- 
sels of  war  from  the  belligerent,  in  time  of  war, 
1^  neutrals  in  a  neutral  port,  and  of  merchant 
veisels,  is  founded  on  reason  and  justice.  It 
pnerenta  the  abuse  of  the  neutral  by  partiality 
towuds  either  belligerent,  when  the  vessels  of 
the  one  are  under  pressure  from  the  vessels  of 
the  others,  and  removes  the  temptation  to  col- 
huive  or  even  actual  sales,  under  the  cover  of 
whKh  they  may  find  their  way  back  again  into 
the  service  of  the  enemy. 

That  The  Gteorgia  in  the  present  case,  entered 
the  Port  of  Liverpool  to  escape  from  the  vessels 
of  the  United  States  in  pursuit,  is  manifest. 
The  steam  frigates  Kearsarge,  Niagara  and 
Stcnunento  were  cruising  off  the  coast  of 
Fnnce  and  in  the  British  Channel,  in  search  of 
this  vessel  and  others  that  had  become  notorious 
for  their  depredations  on  American  commerce. 
It  was  but  a  few  days  af '.er  the  purchase  of 
The  Georgia  by  the  claimant.  The  Alabama  was 
captwed  ui  the  Channel,  after  a  short  and 
brilliant  action,by  The  Kearsarge.  The  Georgia 
wss  watdied  from  the  time  she  entered  the 
I  Port  of  Liverpool,  and  was  seized  as  soon  as 

'  iheleftit. 

The  question  in  this  case  cannot  arise  under 
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the  French  Code,  as,  according  to  that  law, 
sales  even  of  merchant  vessels  to  a  neutral  flag- 
rante belio,  are  forbidden.  And  it  is  under- 
stood that  the  same  rule  prevails  in  Russia. 
Their  law,  in  this  respect,  differs  from  the 
established  English  and  American  adjudications 
on  this  subject. 

It  may  not  be  inappropriate  to  remark,  that 
Lord  Russell  advised  Mr.  Adams,  on  the  day 
The  Georgia  left  Liverpool  under  the  charter- 
party  to  the  Portuguese  Government,  August 
oth,  1864,  Her  Majesty's  Government  had  given 
directions  that,  "  In  future  no  ship  of  war,  of 
either  belligerent,  shall  be  allowed  to  be  brought 
into  any  of  Her  Majesty's  ports  for  the  pur- 
pose of  being  dismantled  or  sold." 

7^  deeree  of  the  court  bebne  affirmed. 


SOLOMON  T,  NICHOLL  bt  au,  Appti., 

e. 

THE  UNITED  STATES. 

(See  S.  C,  T  WaU,  VB-VtD 

Oovernment  can  only  be  sued  in  the  manner  pro- 
vided for  by  ittdf— written  protett  neeeuary  to 
recover  back  dutiee — Court  of  Olaime  hat  no 
juritdietion  of  revenue  eaiet. 

Bvery  government  has  an  Inherent  rlvht  to  pro- 
tect Itoelf  against  suits,  and  if,  In  the  liberality  of 
leg:lslatlon,  they  are  permitted.  It  Is  only  on  such 
terms  and  oondltlons  as  are  prescribed  by  statute. 

A  written  protest,  sljrned  by  the  party,  with  the 
definite  arround  of  objection,  la  a  condloon  preced- 
ent to  the  right  to  sue  for  duties  paid, andlf  It  be 
omitted,  all  right  of  action  Is  gone. 

Where  no  protest  Is  made,  the  duties  are  not  Il- 
legally exacted,  in  the  legal  sense  of  the  term. 

Cases  arising  under  the  revenue  laws  are  not  with- 
in the  Jurisdiction  of  the  Court  of  Claims. 

[No.  61.] 
Argued  FA.  t,  1869.        Decided  Fa.  IS,  1869. 

A  PPEAL  from  the  Court  of  Claims. 


The  case  is  stated  by  the  court. 

Meters.  Morgan  L.  Ogden  and  Wm.  Allen 
Bntler,  for  appellants: 

The  Court  of  Claims  had  jurisdiction  of  the 
petitioner's  claim,  the  same  being  founded  upon 
a  law  of  Congress  and  upon  regulations  of  the 
Executive  Department,  as  well  as  upon  an  im- 
plied contract  with  the  Government  of  the 
United  States. 

Sec  sec.  1  of  the  Act  of  Feb.  84,  1856.  10 
Stat,  at  L.,  612,  establishing  the  Court  of 
Claims. 

The  petitioners'  claim  also  rests  upon  an  im- 
plied contract  springing  from  the  obligation  of 
the  Government  to  refund  the  duties,  If  illegal- 
ly exacted. 

The  Court  of  Claims  has  uniformly  exercised 
jurisdiction  over  this  class  of  cases,  and  has  ex- 
pressly decided  that  they  come  within  the  pro- 
visions of  the  Acts  conferring  jurisdiction  upon 
the  court. 

See  SehUtinger't  case,  1  Nott  &  H.,  18, 17. 

While  the  court  has  been  divided  upon  the 
question  of  allowing  the  claims,  it  has  never 
sustained  a  demurrer  on  the  ground  of  want  of 
jurisdiction. 

It  Is  plain  that  the  Act  of  Feb.  26,  1845,  did 
not  impair  nor  affect  the  right  of  the  importer  to 
petition  Congress  on  the  ground  of  illegidity  or 
error  involved  in  the  exaction  of  duties  by  any 
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revenue  ofBcer,  and  hb  claim  b^g  thus  found- 
ed on  a  legal  right,  wascognizableoy  the  Court 
of  Claims,  within  the  strictest  nile  of  construc- 
tion relating  to  the  powers  of  that  tribunal. 

Lmd*ay  v.  U.  8.,  Dev.  Ct.  of  CI.,  105;  lodd 
▼.  U.  8.,  Id.,  106. 

The  Court  of  Claims  erred  in  sustaining  the 
demurrer  and  dismissing  the  petition,  on  the 
ground  that  the  duliee  in  question  had'  not  been 
paid  under  protest,  in  the  manner  prescribed  by 
the  Act  of  Feb.  28,  1840. 

Opinion  of.  Casey,  Ch.  J.,  in  SehUringer't 
case,  1  Nott  &  H.,  16. 

Upon  a  fair  construction  of  the  several  Acts 
regulating  the  collection  of  duties  on  imports, 
and  the  lights  of  importers  in  respect  to  duties 
enoneousfy  or  illegally  exacted,  the  provisions 
in  the  Act  of  Feb.  26, 1845,  prescribing  a  wri^ 
ten  and  specific  protest,  as  a  prerequisite  to 
maintaining  an  action  against  a  collector  to  re- 
cover bock  duties  illegally  exacted,  apply  onlv 
to  cases  where  the  remedy  of  the  importer  u 
sought  BKainst  the  collector,  and  do  not  in  any 
manner  umit  nor  affect  his  right  to  claim  a  re- 
turn of  the  duties  thus  illegally  exacted,  in  any 
other  mode  permitted  by  law. 

The  Court  of  Claims  erred  in  sustaining  the 
demurrer  and  dismissing  the  petition,  on  the 
ground  tliat  the  pavment  of  the  duties  in  ques- 
tion was  made  and  received  under  a  mutual 
mistake  of  law,  and  was,  therefore,  a  voluntary 
payment,  and  as  such  irrecoverable. 

The  rule  as  to  voluntary  payments,  although 
Bomewliat  obscured  bv  apparent  discrepancies 
in  its  application  by  the  courts,  is  well  settled. 
It  is  concisely  stated  in  Stiaw  v.  Woodcock,  7  B. 
&  C,  78.  "Upon  a  question  whether  a  pay- 
ment iM  voluntary  or  not,  the  law  is  quite  clear. 
If  a  party  making  the  payment  is  obliged  to 
pay  in  order  to  obtain  possession  of  things  to 
which  he  is  entitied,  the  money  so  paid  is  not 
voluntary  but  compulsory  payment,  and  may 
be  recovered  back.  The  test  is  not  whether 
the  party  submitting  to  the  exaction  objects  at 
the  time,  but  whellKr  he  pays  under  a  compul- 
sion which  leaves  him  no  alternative  but  to 
submit  to  the  exaction,  and  pursue  his  remedy 
to  recover  back  the  money. 

AMty  V.  BtyfuM*.  2  8tr.,  916;  Bmitk  v. 
Bromley,  %  Doug.,  696,  note;  8han>  v.  Wood- 
eoek,  7  B.  &  C,  78;  AtUt  ▼.  BaekKvute,  8  M. 
&  W..  688;  Mom  ▼.  MatferUm,  2  Burr..  1012; 
Biptey  v.  Otiilon,  9  Johns.,  201;  VUtUon  v. 
Strong,  9  Johns.,  870; iTaa  v.  SkutU,  4  Johns., 
240:  aUeU  v.  Wiaiami,  20  Eng.  L.  &  E.,  810; 
Parktr  v.  Qt.  Wettem  B.  B.  Co..l  Man.  &  G., 
202;  BoiUm  diSandrdeK  Co.  v.  Boiton,  4  Mete., 
181;  Prtfton  v.  Boiton,  12  Pick.,  7;  Harmony 
V.  Singnam,  12  N.  Y.,  99;  TuU  v.  Ide,  8 
Blatchf,  249,2li5;Am.Bx.  Int.  Ch.  v.  Briiton, 
8  Bos.,  148:  Bradford  v.  Chicago,  26  111..  411. 

Meurs.  Wm.  H.  Evarta,  Atty-Oen.,  T. 
Talbot,  S.  P.  Norton,  and  T.  Lyle  Dlekejr, 
for  appellees: 

I.  At  common  law,  the  appellant  has  no  right 
of  action  for  such  recovery  against  the  United 
States.  The  common  law  implies  no  contract 
on  the  part  of  the  government  to  repay  money 
erroneously  collected  into  the  public  treasury 
for  public  dues. 

Oiry  v.  Ourtii,  8  How.,  266,  Story,  J.,  dis- 
senting opinion. 

Not  on  the  part  of  the  several  state  govem- 
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ments,  nor  even  against  municipal  corporations,, 
as  appears  from  cases  cited  for  the  appellant 
(12  Pick.,  7;  4  Mete.,  181).  where  the  action 
was  brought  under  a  statute  creating  the  liabil- 
ity of  the  defendant  city  (Mass.  Stat,  of  1828. 
en.  188,  sec.  6),  in  the  following  words: 

"  The  assessors  of  cities,  towns,  •  •  •- 
shall  not  hereafter  be  made  responsible.  * 
•  •  •  but  the  liability,  if  any,  shall  rest 
solely  with  said  city,  town,  district,  parish  or 
religious  society,  and  the  assessors  shall  be  re- 
sponsible only  for  their  integrity  and  fidelity." 

Hemingway  v.  Maohiai,  88  Me.,  445;  2  Bich. ; 
8Barr. 

This  point  sustained,  the  appeal  fuls;  but 
it  is  proper  to  present  other  views  of  this  case, 
as  follows: 

II.  No  new  liaUlity  on  the  part  of  the  gov- 
ernment in  this  respect  has  lieen  created  by  the 
statutes  establishing  or  relating  to  the  Court  of 
Claims. 

Act  of  Feb.  24,  1855.  sec.  1;  Stat.  atL.,  10,- 
612;  Act  of  Mar.  8,  1868.  sec.  2,  Stat,  at  L., 
12,766. 

Further,  this  brief  maintains  tliat: 

III.  What  the  statutes  define  to  l>e  a  compul- 
sory payment,  in  a  case  like  this  and  that  alone  i» 
such.  Everything  else  is  voluntary;  tliis  be- 
cause: 

a.  The  whole  matter  of  the  collection  into, 
and  repayment  from  the  Treasury  of  the  United 
States,  of  money  paid  as  duties,  is  the  creature 
of  statute. 

b.  At  common  law  the*e  was  no  obligation 
to  repay,  and  the  statutes  on  which  the  appel- 
lants base  their  right  were  passed  as  regulating' 
the  sole  remedy  in  such  cases. 

0.  These  statutes  were  passed  when  there  was 
no  right  to  sue  in  the  Court  of  Claims. 

Act  of  March  8.  1849,  sec.  2,  Vol.  6,  p.  848, 
Act  of  Feb.  26,  1846.  Vol.  5,  p.  727;  88  Maine, 
446. 

IV.  The  Statute  of  August  8, 1846,  dted  on 
the  other  side,  does  not  enlarge  this  definition 
or  the  rights  of  the  appellant:  for  the  action  of 
the  Secretary  under  Uiat  Act  is  to  conform  to 
the  decisions  of  the  courts,  where  it  has  been 
decided  tliat  payments  like  tliis  raise  no  obliga- 
tion to  repay. 

EUiott  V.  StBortwout,  10  Pet.,  187;  Gurtiiv. 
Viedlvr,  2  Black.  481  (67  U.  8.,  XVII.,  277); 
LaMirencc  v.  OaimeU.,  18  How.,  406;  Bend  ▼. 
Hoyt,  18  Pet.,  268. 

V.  At  common  law,  the  payment  alleged  by 
the  petition  is  not  compulsory.  See  the  eases 
citea  for  the  appellant,  also  Bend  v.  Hoyt,  18 
Pet.,  288. 

JIfr.  JuMce  D»tIs  delivered  the  opinion  of 

the  court: 

Solomon  T.  NichoU  &  Co.,  importing  mer- 
chants of  the  City  of  New  York,  filed  thor 
petition  in  the  Court  of  Claims,  to  recover  from 
the  United  States  an  excess  of  duties  paid  on 
certain  importations  of  liquors  in  casks,  from 
1847  to  1861  inclusive. 

They  claim  that  they  paid  full  duties  on  the 
original  invoices  on  the  liquors,  without  r^ard 
to  leakage  on  the  voyage,  whereas  they  were 
only  required  to  pay  on  the  quantitv  contained 
in  the  casks  on  their  arrival  at  the  Port  of  New 
York.    Marriott  v.  Brunt,  9  How.,  610. 

As  a  reason  for  not  presenting  their  claim  to 
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the  Treasury  Department  for  payment,  they 
Mate  that  they  omitted  to  protest. 

The  Court  of  Claims  sustained  the  demurrer 
to  this  petition,  and  from  that  decision  this  ap- 
peal is  taken. 

Twoqueationa  arise  in  this  case: 

1.  Was  there  any  liability  on  the  part  of 
the  eoTemment  to  refund  these  duties  prior  to 
the  Act  establishinK  the  Court  of  ClaimsT 

2.  If  not,  has  that  Act  fixed  any  new  Ua- 
InH^  on  the  government? 

The  immunity  of  the  Unil«d  States  from  suit 
is  one  of  the  main  elements  to  be  considered  in 
determining  the  merits  of  this  controversy. 
Every  government  has  an  inherent  right  to  pro- 
tect itself  against  suits,  and  if,  in  the  liberality 
of  I^^ation,  they  are  permitted,  it  is  onlv  on 
mch  terms  and  conditions  as  are  prescribed  by 
statute.  The  principle  is  fundamental,  appliM 
to  every  sovereign  power,  and  but  for  the  pro- 
tection which  it  affords,  the  government  would 
be  unable  to  perform  the  various  duties  for 
which  it  was  created.  It  would  be  impossible 
for  it  to  collect  revenue  for  its  support,  with- 
ont  infinite  embarrassments  and  delays,  if  it 
was  subject  to  civil  processes  the  same  as  a 
private  person. 

It  is  not  important  for  the  purposes  of  this 
suit,  to  notice  any  of  the  Acts  of  Congress  on 
the  (object  of  payment  of  the  duties  on  im- 
ports, anterior  to  the  Act  of  Feb.  36,  1845. 
5  Stat,  at  L..  727.  This  Act  altered  the  rule 
previously  in  force,  and  required  the  partv  of 
whom  duties  were  claimed,  and  who  denied  the 
lig^t  to  claim  them,  to  protest  in  writing,  with 
a  nedflc  statement  of  the  grounds  of  objection. 
Through  this  law  Congress  said  to  the  im- 
porting merchant,  you  must  pay  the  duties 
aaaessed  against  you;  but  as  you  say  they  are 
iDe^ly  assessed,  if  you  file  a  written  protest 
itatuig  wherein  the  ifl^ality  consists,  you  can 
test  the  question  of  vour  liability  to  pay,  in  a 
suit  against  the  collector,  to  be  trim!  in  due 
oomae  of  law  and,  if  the  courts  decide  in  your 
favor,  the  treasury  will  repay  you :  but  in  no 
other  wav  wiU  the  Oovemment  be  responsible 
to  refund. 

The  written  protest,  signed  by  the  party, 
with  the  definite  grounds  of  objection,  were 
conditions  precedent  to  the  right  to  sue,  and  if 
omitted,  all  right  of  action  was  gone.  These 
conditions  were  necessary  for  the  protection  of 
the  Government,  as  they  informed  the  officers 
charged  with  the  collection  of  the  revenue 
from  imports,  of  the  merchants'  reasons  for 
claiming  exemption,  and  enabled  the  Treasury 
Department  to  judge  of  their  soundness,  and 
to  decide  on  the  ri»  of  taking  the  duties  fai  the 
face  of  Uie  objections.  There  was  no  hardship 
in  the  case,  because  the  law  was  notice  equally 
to  the  collector  and  importer,  and  was  a  rule 
to  guide  their  conduct,  in  case  dilTerences 
dtoold  arise  in  relation  to  the  laws  for  the  im- 
position of  duties.  The  allowing  a  suit  at  all, 
WIS  an  act  of  beneficence  on  the  part  of  the 
Government.  As  it  had  confided  to  the  Secre- 
tary of  the  Treasury  the  power  of  deciding  in 
the  flnt  instance  on  the  amount  of  duties  de- 
nandable  on  any  specific  importation,  so  it 
could  have  made  him  the  final  arbiter  in  all 
diqmtes  ocmceming  the  same.  After  the  pas- 
sage of  the  Law  of  1845,  the  duties  in  contro- 
vHjy  were  paid. 
&e7WAi,u. 


The  appellants  say  thev  were  illegally  ex- 
acted, because  it  was  deciaed  irf  this  court,  in 
Lawrence  v.  Cornell,  13  How.,  488,  that  the 
duties  ought  to  be  charged  only  upon  the  quan- 
tity of  liquors  actually  imported,  and  not  on 
the  contents  stated  in  the  invoices;  but  the 
Ghi^Juitice  took  occasion  to  observe  in  decid- 
ing that  case,  "  that  where  no  protest  was  made 
the  duties  are  not  illegally  exacted  in  the  legal 
sense  of  the  term.  If  the  party  acquiesces,  and 
does  not  bv  his  protest  appeal  to  the  judicial 
tribunals,  the  duty  paid  is  not  illegally  exacted, 
but  is  paid  in  obedience  to  the  decMon  of  the 
tribunal  (the  Secretary  of  the  Treasury)  to 
which  the  law  had  confided  the  power  of  de- 
ciding the  question."  Lawrence  v.  CaiweU, 
twpra.  In  view  of  this  decision  and  the  plain 
requirements  of  the  law,  how  can  Nicholl  & 
Co.  complain?  They  knew  by  proceeding  in 
a  certain  way  they  could  resort  to  the  tegal 
tribunals,  and  yet  for  a  series  of  years  they  im- 
ported liquors  and  paid  the  duties  demanded 
without  objection.  They  had  an  equal  right, 
with  the  Secretary  of  Uie  Treasury,  to  con- 
strue the  law  imder  which  the  duties  were 
claimed,  and  as  they  chose  not  to  appeal  to 
the  courts,  they  adopted  the  construction  which 
the  SecretaiT  put  on  the  law,and  are  concluded 
by  his  decision.  If  a  party  who  did  not  adopt 
that  construction  placed  himself  in  a  way  to 
contest  it,  and  got  a  decision  that  it  was  erro- 
neous, such  decision  cannot  inure  to  the  bene- 
fit of  NichoU  &  Co.,  who  by  their  conduct  no- 
tified the  government,  so  far  as  they  were  con- 
cerned, they  acquiesced  in  the  Secretary's  con- 
struction of  the  law.  It  may  be  their  misfort- 
une that  they  did  not  appesl  from  the  Secre- 
tary's decision ;  but  it  is  a  misfortune  that  oc- 
curs to  any  party,  in  a  lawsuit,  who  refuses  to 
appeal  from  the  decision  of  an  inferior  court, 
and  afterwards  finds,  by  means  of  another's 
litigation,  that  if  he  had  appealed  the  decision 
would  have  been  reversed. 

If  the  duties  demanded  of  Nicholl  &  Co. 
had  been  paid  under  protest,  their  payment,  in 
the  sense  of  the  law,  would  have  been  compul- 
sory, but  as  they  were  paid  without  protest  it 
was  a  voluntary  payment,  doubtless  made  and 
received  in  mutual  mistake  of  the  law;  but  in 
such  a  case,  as  was  decided  in  BUiott  v.  Baari- 
wout,  10  Pet.,  1S8,  no  action  will  lie  to  recover 
back  the  money.  And  so  this  court  has  re- 
peatedly held.  JSmdv.  JSToyt,  13Pet.,268;Zato- 
ren««  V.  Gannell,  18  How.,  488;  Ourtii  v.  Fied- 
l&r,  2  Black,  461  [67  U.  S.,  XVII.,  273]. 

It  is  clear,  therefore,  that  the  appellants  are 
without  remedy,  unless  a  new  liability  has 
been  imposed  on  the  Oovemment  by  the  Act 
creating  the  Court  of  Claims. 

Does  this  Act  confer  on  the  appellants  any 
further  or  different  rights  than  they  had  prior 
toitspassage?  If  not,tnereisanenatothis8uit. 

The  Court  of  Claims  has  power  to  hear  and 
determine  all  claims  foundea  upon  any  law  of 
Congress,  or  upon  any  regulation  of  an  execu- 
tive department,  or  upon  any  contract,  express 
or  Implied,  with  the  Government  of  the  United 
States. 

Conceding  that  this  jurisdiction  draws  to 
it  cases  arising  under  the  revenue  laws,  then  it 
is  contended,  as  this  suit  is  founded  on  one  of 
the  Tariff  Acts  of  Congress,  which  has  been 
judicially  interpreted  so  as  to  sustain  the  claim, 
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therefore  the  case  of  the  appellaota  is  brought 
within  the  first  jurisdictional  clause  of  the  Act 
creating  the  Court  of  Claims.  But  this  result 
does  not  follow,  for  if  the  court  has  decided 
that  the  appellants,  if  they  had  protested,  would 
have  been  entitled  to  be  reimbursed  for  the  ex- 
cess of  duties  paid  by  them,  it  has  also  decided, 
by  not  protesting  they  lost  all  right  to  ask  for 
repayment;  and  there  has  been  no  law  of  Con- 
gress psssed  since  this  decision  placing  them  in 
the  position  they  would  ha^e  been  if  they  had 
protested.  Neither  can  they  invoke  to  their 
•id  a  regulation  of  the  Treasury  Department, 
which  alone  of  all  the  departments  deals  with 
the  question  of  duties  on  imports,  for  there  is 
DO  regulation  touching  the  subject,  as  is  very 
evident  from  the  averment  in  their  petition, 
that  the  Treasury  Department  would  not  pay 
them  because  they  omitted  to  protest 

Besides,  if  there  had  been  a  regulation  of  the 
department  on  the  subject,  it  could  not  affect 
the  rights  of  the  appellants,  for  such  a  regula- 
tion cannot  change  a  law  of  Congress. 

It  is  insisted,  however,  if  this  suit  cannot  be 
•ustoined  on  these  grounds,  it  can  be  sustained 
on  an  implied  contract  springing  from  the  ob- 
ligation of  the  Government  to  refund  all  duties 
tiiat  are  illegallv  exacted.  But  we  have  seen 
that  these  duties  that  are  illegally  exacted, 
were  paid  voluntarily,  and  there  is  no  such 
thing  as  an  Implied  promise  to  pay  against  the 

rwitive  command  of  a  statute,  dry  v.  Ourtit, 
How.,  ase. 

Enoush  has  been  said  to  show  that  if  the 
Court  of  Claims  could  take  jurisdiction  of  this 
class  of  cases,  its  judgment  was  right  on  the 
merits  of  this  particular  case. 

But  after  tS\,  the  important  subject  of  in- 
quiry is:  did  Congress,  in  creating  the  Court  of 
Claims,  intend  to  confer  on  it  the  power  to  hear 
and  determine  cases  arising  under  the  revenne 
laws? 

The  prompt  collection  of  the  revenue,  and 
its  faithful  application,  is  one  of  the  most  vital 
duties  of  government.  Depending  as  the  gov- 
ernment does  on  its  revenue  to  meet,  not  only 
its  current  expenses,  but  to  pay  the  interest  on 
its  debt,  it  is  of  the  utmost  importance  that  it 
should  be  collected  with  dispatch,  and  that  the 
officers  of  the  Treasury  should  b^able  to  make 
a  reliable  estimate  of  the  means,  in  order  to 
meet  liabilities.  It  would  be  difficult  to  do  this, 
if  the  receipts  from  duties  and  internal  taxes 
paid  into  the  Treasury,  were  liable  to  be  taken 
out  of  it,  on  suits  prosecuted  in  the  Court  of 
Claims  for  alleged  errors  and  mistakes,  con- 
cerning which  the  officer  charged  with  the  col- 
lection and  disbursement  of  the  revenue  had 
received  no  information.  Such  a  policy  would 
be  disastrous  to  the  finances  of  the  country, 
for,  as  there  is  no  statute  of  limitations  to  bar 
these  suits,  it  would  be  impossible  to  tell,  in 
advance,  how  much  money  would  be  required 
to  pay  tbe  judgments  obtained  on  them,  and 
the  result  would  be,  that  the  treasury  estimates 
fm  any  current  year  would  be  unreliable.  To 
guard  against  such  conseouences,  Congress  has 
from  time  to  time  passed  laws  on  the  subject  of 
the  revenue,  wliich  not  only  provide  for  the 
manner  of  its  collection,  but  also  point  out  a 
way  in  which  errors  can  be  corrected.  These 
laws  constitute  a  system,  which  Congress 
has  provided  for  the  benefit  of  those  persons 
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who  complain  of  ill^al  assessments  of  taxes 
and  illegal  exactions  of  duties.  In  the  admin- 
istration of  the  tariff  laws,  as  we  have  seen,  the 
Secretary  ot  the  Treasury  decides  what  is  doe 
on  a  specific  importation  of  good,  but  if  the 
importer  is  dissatisfied  with  Uiis  decision,  he 
can  contest  the  question  in  a  suit  agidnst  the 
collector  if,  before  he  pays  the  duties,  he  tells 
the  officers  of  the  law,  in  writing,  why  he  ob- 
jects to  their  pavment. 

And  an  equal  provision  has  been  made  to 
correct  errors  in  the  administration  of  the  in- 
ternal revenue  laws.  The  party  aggrieved  can 
test  the  question  of  the  illegality  of  an  assess- 
ment or  collection  of  taxes,  by  suit;  but  he 
cannot  do  this  until  he  has  taken  an  appeal  to 
the  Commissioner  of  Internal  Revenue.  If  the 
commissioner  delays  his  decision  beyond  the 
period  of  six  months  from  the  time  the  appeal 
18  taken,  then  suit  may  be  brought  at  anv  time 
within  twelve  months  from  the  date  of  the  ap- 
peal. 14  Stat,  at  L.,  Ill,  amendment  to  sec. 
44,  sec.  19,  p.  152.  Thus  it  will  be  seen  that 
the  person  who  believes  be  has  suffered  wrong 
at  the  hands  of  the  assessor  or  collector,  can  ap- 
peal to  the  courts;  but  he  cannot  do  this  until 
he  has  taken  an  intermediate  appeal  to  the 
commissioner,  and  at  all  events,  he  is  barred 
from  bringing  a  suit,  unless  he  does  it  within  a 
year  from  the  time  the  commissioner  is  notified 
of  his  appeal.  The  object  of  these  different 
provisions  is  apparent.  While  the  government 
is  desirous  to  secure  the  citizen  a  mode  of  re- 
dress against  erroneous  assessments  or  collec- 
tions, it  says  to  him,  we  want  all  controverted 
questions  concerning  the  revenue  s^tied  speedi- 
ly, and  if  you  have  complaint  to  make,  you 
must  let  the  CommissioDer  of  Internal  Revenue 
know  the  grounds  of  it;  but  if  he  decides 
against  you,  or  fails  to  decide  at  all,  von  can 
test  the  question  in  the  courts  if  you  biing  your 
suit  within  a  limited  period  of  time. 

These  provisions  are  analogous  to  those  made 
for  the  benflt  of  the  importing  merchant,  and 
the  same  results  necessarily  follow.  If  the  im- 
porter does  not  protest,  his  right  of  action  is 
gone.  So,  if  the  pariy  complaining  of  an  il- 
le^  assessment  does  not  appeal  to  the  com- 
missioner, he  is  also  barred  of  the  right  to  sue, 
and  he  is  without  remedy,  even  if  he  does  ap- 
peal, unless  be  sues  vrithin  twelve  months. 
Can  it  be  supposed  that  Congress,  after  having 
carefully  constructed  a  revenue  system,  with 
ample  provisions  to  redress  wrong,  intended  to 

give  to  the  taxpayer  and  importer  a  f  urtiier  and 
ifferent  remedy? 

The  mischiefs  that  would  result,  if  the  m;- 
grieved  party  could  disre^gard  the  provisions  m 
the  system  designed  expressly  for  his  security 
and  benefit,  and  sue  at  any  time  in  the  Court  of 
Claims,  forbid  the  idea  that  Congress  intended 
to  allow  any  other  modes  to  redress  a  supposed 
wrong  in  the  operation  of  the  revenue  laws, 
than  such  as  are  particularly  given  by  those  lavra. 

Without  pursuing  the  subject  further,  we  are 
satisfied  that  cases  arising  under  the  revenue 
laws  are  not  within  the  jurisdiction  of  the 
Court  of  Claims. 

Jud{im»nt  o^glirmed. 
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TBE  STEAMER  "SIREN"  akd  CARGO, 
AHD  Thk  Ukion  Hobbbshoe  Company, 
Cbumanta,  Appd., 

e. 
THE  UNITED  STATES. 

AKD 

THE  STEAMER  SIREN  and  CARGO,  etc., 
Hknbt  8.Rackett,Will.iak  D.  Andrews, 
AND   Geobob    H.    Andrews,    Claimants, 

THE  UNITED  STATES. 
(See  8.  CU  "  The  Siren,"  7  WalL.  UB-US.) 

Claim  far  eolUiion  againit  vettel  of  United  8taU»— 
cannot  be  enforced  mthout  eoment  of  govern- 
ment— eUtimi  agaijut  orlient  upon  property  of 
government,  how  enforced — maritime  elaime 
extend  to  proeeede  of  taie  ofveuel — wfiat  claims 
on  captured  vettel,  district  court  may  hear — 
damages  for  maritime  tort. 

A  claim  for  tbe  damages  ocoasloned  tiy  collision 
of  Tcawls  at  sea,  may  be  enforced  in  the  admiralty 
by  a  ptoceedlDff  in  rem,  esoept  whero  tbe  vessel 
dolor  the  damage  la  the  property  of  tbe  United 
States. 

In  snob  case,  tbe  claim  exists  eaually  as  if  tbe  ves- 
sel belonged  to  a  private  cltlzen,6ut  it  cannot  be  en- 
forced asunst  the  Oo  vemment  without  its  consent. 

Claims  against  or  Hens  upon  property  of  the 
United  States  are  incapable  of  enforcement  by  ao- 
tloo,  but  may  be  enforced  by  the  courts,  whenever 
the  property  beoomes  subject  to  their  jurisdiction 
and  control. 

All  maritime  claims  upon  a  vessel  extend  equally 
to  the  proceeds  arising  from  its  sale. 

The  district  court,  slttlnar  as  a  prize  court,  may 
hear  and  determine  all  questions  respecting  claims 
artslntr  after  tlie  capture  of  tbe  vessel ;  but  claims 
npon  tbe  vessel  ezistinr  previous  to  the  capture 
ate  superseded  by  the  capture. 

Damojree  for  a  maritime  tort,  committed  by  a 
ship  in  possession  of  a  prize  master  and  crew,  may 
be  assessed  and  paid  out  of  the  proceeds  of  the  ves- 
sel before  distribution  to  the  captors. 

[No.  6S,  6«.T 
Argved  FA.  3.  1869.       Decided  Feb.  SS,  1869. 

APPEALS  from  the  District  Court  of  tlie  Unit- 
ed States  for  tlie  District  of  Massachusetts. 

Tbe  case  is  stated  by  the  court. 
JKwsr*.  8.  BarOett,  D.  Thaxter,  and  Cans- 
ten  Browne,  for  appellants: 

In  cases  of  maritime  tort,  it  has  formerly 
been  held  in  England  that  the  injured  party 
must  resort  for  his  remedy  to  suit  against  the 
officer  in  oonunand  of  the  oSending  Slip.  But 
the  uncertainty  and  embarrassment  of  such 
remedy  has  led  more  recently  to  the  practice  of 
filing  a  libel  in  rem  against  the  oSending  ship 
upon  which  tbe  Court  of  Admiralty  directs  its 
registrar  to  write  the  Lords  of  Admiralty,  re- 
'Qoestiiig  that  an  appearance  be  given  by  the 
Crown,  and  it  is  uniformly  given  and  the  pro- 
ceedings go  on. 

Coote,  Hew  Adm.  Pr.,  30;  2  Prilch.  Dig. 
{new  ed.),  643;  TJie  Volcano,  2  W.  Rob.,  888; 
TkeawaUmB,  Swab.,  80;  Hie  Inflexible,  Swab., 
88;  TKe  Athol,  1  W.  Rob.,  874. 

It  is  to  be  noted  that  this  form  of  proceeding 
admits  that  a  lien  has  been  created  by  the  tort, 
since  otherwise  the  court,  could  have  no  juris- 
diction in  such  a  libel,  even  by  consent. 

With  regard  to  prize  riiips  captured  by  a 
4ee  7  Wall.  U.  S.,  Book  19. 


foreign  government,  they  constitute  a  class  of 
property  which  will  be  held  in  our  ports  sub- 
ject to  lien  for  salvage,  notwithstanding  tbe 
rule  that  vessels  of  war,  belonging  to  a  foreign 
neutral  power,  cannot  be  arrested  for  such  lien. 

BooOi  V.  T/ie  L'  Esperama,  Bee,  Adm.,  92;  3 
Pars.  Mar.  L.,  624. 

The  liability  of  prize  ships  to  proceedings  in 
rem  for  8alvage,is  declared  in  The  Maria  BuKop, 
Blatchf.  Pr.  Cas.,  553. 

The  grounds  of  the  liability  of  property  of 
the  government,  of  a  oommeroial  or  pecuniaty 
character,  to  nuuilime  liens  and  their  enforce- 
ment, are  pointed  out  wilhgreat  distinctness  by 
Judge  Story,  in  U.  8.  t.  imder,  8  Sumn.,  SOS, 
810. 

The  liability  of  captured  property  to  a  lien 
for  freight,  is  settled  in  Might  hundred  and 
ffty-eigU  Bale*  qf  (Mbm,  Blatchf.  Pr.  Cas., 
825. 

It  is  obvious  that  within  the  principles  thus 
stated,  this  proceeding  against  money  in  the 
registry  of  the  court,  proceeds  of  the  prize  (the 
onending  vessel),  belonging  as  it  does  in  part 
only  to  the  government,  the  other  part  being 
held  by  it  in  trust  for  the  captois,  dnds  merely 
with  a  pecuniary  question,  in  no  wajr  affected 
by  public  policy ;  and  the  settled  doctrine  of  the 
court  of  admiralty  is,  that  the  court ' '  is  bound 
to  consider  every  claim  against  the  fund  or  re* 
in  its  hands,  however  it  may  have  been  brought 
there." 

The  Conetanda,  10  Jur.,  845. 

Indeed,  in  this  country  it  seems  to  be  deter- 
mined, that  where  prooaeds  are  rightfully  in  the 
possession  of  the  admiralty,  it  has  jurisdiction 
to  decree  that  third  penon8,wbo  could  not  have 
proceed  against  the  property  in  rem,  may  re- 
ceive satisfaction  of  their  claims  against  the 
owner. 

ZoTie  V.  The  President,  4  Wash.  (C.  C).  458; 
The  Boston,  Blatchf.  &  H.  (Adm.),  809;  Gard- 
ner V.  The  Nea  Jersey,  1  Pet.  (Adm.),  238;  The 
Stephen  Allen,  Blatchf.  &  H.,  (Adm.),  175;  An- 
drews V.  WaU,  8  How. .  568. 

Whensoever  the  government  itself  brings  a 
suit  at  law,  it  opens  to  the  defendant  all  setoffs, 
legal  and  equitable;  and  it  follows  that  when 
it  proceeds  in  rem  it  must  recognize  all  liens  or 
equities  in  regard  to  tbe  res. 

Gratiot  v.  U.  8.,  15  Pet.,  870;  S.  C,  4 
How.,  80;  U.  8.  V.  Bank  of  The  Metropolis,  15 
Pet.,  408. 

Now,  in  the  present  case  the  government  is 
not  a  defendant,  but  a  plaintiff — the  actor  in 
the  suit — and  that  suit  it  seeks  to  forfeit,  and 
appropriate  the  property  wliich  is  the  subject 
of  it.  In  doing  so,  it  invites,  and  must  subject 
to  adjudication,  all  claims  or  liens  on  that  prop- 
erty, as  is  well  stated  in  Briggs  v.  Light  Boat*, 
11  Allen,  107;  St.  Jagode  Cuba,  9  Wheat.  ,409. 

It  la  submitted  that  there  is  no  foundation  for 
the  objection  that  liens  for  maritime  torts  can- 
not be  dealt  with  and  adjusted  in  a  prize  court. 

1  Kent,  804,  349:  Athol,  1  Wm.  Rob.,  374; 
The  Thomas  A.Scott.  10  Law  Times.  N.  S.,726. 

If  the  court  find  no  prize,  it  has  jurisdiction 
to  decide  tiie  question  of  probable  cause,  "and 
to  decree  damages  against  the  captors;  to  de- 
cide questions  of  torts  committed  in  and  about 
the  act  of  capture;  and  to  punish  the  captors  in 
damages  therefor;  and  to  decide  questions  of 
the  tortious  or  negligent  use  of  the  prize  while 
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in  the  hands  of  the  captors,  and  to  punish  the 
captore  in  damages." 

i8t.  Juan  Baptufta,  6  Rob.,  9&;  The  Die  Fire 
Darner,  5  Rob.,  867;  The  Der  Mohr,  8  Rob., 
129;  The  Catherine  A  Anna,  4C.  Rob.,  89;  The 
OaroUna,  4  C.  Rob.,  2S«;  7^0  WilUam,  6  C. 
Rob.,  816;  Del  Col  V.  Amoid,  8  Datl.,  388; 
The  Anna  Xaria,  2  Wheat.,  827. 

If  the  court  finds  prize,  it  talces  jurisdiction 
of  all  liens  which  are  imposed  by  the  general 
law  of  mercantile  world,  as  distinguishea  from 
secret  liens  created  by  contract  between  the 
parties. 

I%e  Tobago,  6  Rob.,  218;  The  Marianna,  6 
Rob. ,  24  (where  the  lien  accrued  after  capture) ; 
The  Franeit,  8  Cranch,  418;  Abb.  Ship.,  644; 
see  Abb.  Ship.,  ubi  nipra;  Banner  y.  Bell,  22 
Eng.  L.  &  E.,  72;  Upton,  Prize,  888;  Story, 
Prize,  81:  1  Kent,  Com.,  859. 

Meseri.  W.  M.  Bvarts,  J.  Hablejr  Ashtoa, 
and  O.  C<mley,  for  appellee : 

The  prize  master  and  prize  crew  in  possession 
of  this  vessel.and  controlling  her  navigation  at 
the  time  of  the  collision,  were  agents  of  the 
government  and  not  of  the  captors  of  tlie  prize. 

The  government  is  not  liable  for  the  torts  nor 
wrongs  of  subordinate  oflBcers  or  agents  em- 
ploye in  the  public  service,  committed  in  the 
oourae  of  their  agency.  Nor  in  this  case  can  the 
captorft  be  held  liable  nor  responsible  for  the 
torts  of  the  officers  and  persons  in  charge  of  the 
prize  at  the  time  of  collision. 

Story, Agen.,  481, sec.  819;  JohnimT.  U.B., 
2  Nott  &  H.,  416;  Nioholson  v.  Mouneej/,  16 
East,  884. 

The  doctrine  of  that  class  of  cases  in  which 
it  is  held  that  officers  of  the  government  com- 
pellable in  the  course  of  their  official  duties,  to 
employ  sub-agents  and  clerks  and  servants  in 
the  naval  service,  are  not  responsible,  without 
faultof  their  own,  for  misfeasance  or  negligence 
or  omissions  of  duty  of  such  subordinates, 
militates  strongly  against  affecting  captors  with 
liability  for  the  acts  of  prize  masters,  in  such  a 
case  as  this. 

Duniep  V.  Jtunroe,  1  Cranch,  242;  HdU  v. 
Smith,  2  Bing.,  160;  The  Mentor,  1  C.  Rob., 
179;  The  AOal,  1  W.  Rob.,  882. 

In  the  absence  of  legal  liability  or  responsibil- 
ity on  the  part  of  the  government  or  the  cap- 
tors, for  the  tortious  act  of  the  persons  in  charge 
of  the  prize,  no  lien,  ex  deiicto  by  reason  of  the 
collision,  can  exist  upon  nor  attach  to.the  fund 
in  court  in  favor  of  the  appellants. 

The  district  court,  sittmg  as  a  prize  court  of 
admiralty,  is  a  court  of  sp^al  and  extraordi- 
nary jurisdiction ;  and  it  has  no  power  nor  au- 
thority to  adjudicate  or  determine  any  claim  for 
loss  or  damage  sustained  by  collision  with  a 
captured  vessel  in  charge  of  a  prize  crew,  or 
toward  payment  of  such  claim  or  demand  from 
the  proceeds  of  the  sale  of  such  vessel. 

Dana,  Wheat.,  480,  note  186;  The  Adventure, 
8  Cranch,  226;  6  Rob.,  176. 

All  other  outstanding  claims  or  liens  attach- 
ingto  property  of  hostile  ownership  or  in  hostile 
possession,  are  disregarded  by  the  prize  court 
and  excluded  from  its  consideration. 

The  Marianna,  6  Rob.,  26;  The  Tobago,  6 
Rob.,  218;  The  F>ranee»,  8  Cranch,  418;  The 
Bampton,  6  Wall.,  874;  The  Battle,  6  Wall., 
498. 

Assuming,  as  we  may,  that  the  title  of  this 
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property  was  vested  in  the  United  States  by 
capture,  no  lien,  we  contend,  was  or  could  be 
impressed  upon  the  vessel  bj  the  maritime  tort 
of  the  officers  and  persons  in  chaijfe  of  her  at 
the  time  of  the  collision. 

But  admitting  that  a  lien  ex  ddieto  was  im- 
pressed upon  this  vessel  by  the  maritime  tort  of 
the  prize  crew,  and  that  such  lien  was  trans- 
ferred and  does  attach  to  the  proceeds  in  tfaHe- 
registry  of  the  court,  we  contend,  in  the  last 
place,  mat  it  cannot  be  executed  nor  enforced  by 
the  court  in  favor  of  the  appellants,  from  or 
against  those  proceeds. 

Br^gi  V.  Light  Boats,  11  Allen,  167;  Bu- 
chanan y.  Alexander,  4  How.,  20. 

Mr.  Juetiee  Field  delivered  the  opinion  of 
the  court: 

The  steamer  Siren  was  captured  in  the  har- 
bor of  Charleston,  in  attempting  to  violate  the 
blockade  of  that  port,  in  February,  1866,  by  the 
steamer  Gladiolus,  belonging  to  the  Navy  of  the' 
United  States.  She  was  placed  in  charge  of  a. 
prize  master  and  crew,  and  ordered  to  the  Port 
of  Boston  for  adjudication.  On  her  way  she 
was  obliged  to  be  put  into  the  Port  of  New 
York  for  coal.and,in  proceeding  thence, through 
the  narrow  passage  which  leacu  to  Long  Island 
Sound,  known  as  Hurlgate,  she  ran  into  and 
sank  the  sloop,  Harper,  loaded  with  iron,  and 
bound  from  New  York  to  Providence,  Rhode- 
Island. 

On  the  arrival  of  the  steamer  at  Boston,  a. 
libel  in  prize  was  filed  against  her,  and  no  claim 
having  been  presented,  she  was,in  April  follow- 
ing, condemned  as  lawful  prize  and  sold.  The 
proceeds  of  the  sale  were  deposit^  with  th» 
Assistant  Treasurer  of  the  United  States,  in 
compliance  with  the  Act  of  Congress,  where  they 
now  remain,  subject  to  the  order  of  the  court. 

In  these  proceedings,  the  owners  of  the  sloop- 
Harper,  and  the  owners  of  her  cargo,  inter- 
vened by  petition,  claiming  to  have  a  Uen  upon 
the  vessel  and  her  proceeds  for  the  damagea 
sustained  by  the  collision,  and  praying  that 
their  claim  might  be  allowed  and  paid  out  of 
the  proceeds. 

The  district  court  held  that  the  intervention 
could  not  be  allowed,  and  dismissed  the  peti- 
tions, and  hence  the  present  appeal. 

The  counsel  of  the  United  States  maintained 
the  correctness  of  this  ruling,  mainly  upon  these- 
grounds: 

First.  That  to  allow  the  intervention  would 
be,  in  substance,  to  allow  the  citizens  to  implead 
the  government,  which  is  asserted  to  be  univer- 
sally and  under  all  circnmstances  repugnant  to- 
settled  principles. 

Second.  That  the  question  as  to  a  claim  upon 
a  prize  ship,  created  after  capture,  is  not  wiUiin 
the  jurisdiclion  of  a  prize  court,  which,  it  is  as- 
serted, can  deal  only  with  the  question  of  prize- 
or  no  prize. 

It  is  a  familiar  doctrine  of  the  common  law, 
that  a  sovereign  cannot  be  sued  in  his  own 
courts  without  his  consent.  The  doctrine  rests 
upon  reasons  of  public  policy ;  the  inconvenience 
and  danger  which  would  follow  from  any  dif- 
ferent rule.  It  is  obvious  that  the  public  service 
would  be  hindered,  and  the  public  safety  en- 
dangered, if  the  supreme  authority  could  be 
subjected  to  suit  at  the  instance  of  every  citizen 
and,  consequently,  controlled  in  the  use  and  dU- 
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pontion  of  the  means  required  for  the  proper 
idminUtration  of  the  Government.  The  exemp- 
tion from  direct  suit  is,  therefore,  without  ex- 
ception. This  doctrine  of  the  common  law  is 
equally  applicable  to  the  supreme  authority  of 
the  nation,  the  United  States.  They  cannot  be 
lublected  to  legal  proceedings  at  law  or  in  e(]ulty 
without  their  consent;  and  whoever  institutes 
SQch  proceedings  must  bring  his  case  within  the 
authority  of  some  Act  of  Congress.  Such  is  the 
liDguage  of  this  court  in  O.aly.  Clarke,  8  Pet., 
444. 

The  same  exemption  from  Judicial  process 
extends  to  the  property  of  the  United  States, 
■nd  for  the  same  reasons.  As  Justly  observed 
by  the  learned  Judge  who  tried  this  case,  there 
is  no  distinction  between  suits  against  the  gov- 
eramcnt  directly  and  suits  against  its  property. 

But  although  direct  suits  cannot  be  main- 
tiined  agwnst  the  United  States,  nor  against 
tbeir  property,  yet,  when  the  United  States  in- 
(titnte  a  suit,  they  waive  their  exemption  so 
far  as  to  allow  a  presentation  by  the  defendant 
of  set-ofis,  legal  and  equitable,  to  the  extent  of 
the  demand  made  or  property  claimed,  and 
wliea  th^  proceed  m  rem,  they  open  to  con- 
lideistion  sU  claims  and  equities  in  regard  to 
tiie  property  libeled.  They  then  stand  m  such 
proceedings,  with  reference  to  the  rights  of  de- 
fendants or  claimants,  precisely  as  private  suit- 
ors, except  that  they  are  exempt  from  costs  and 
from  afflrmaUve  reuef  against  them,  beyond  the 
demand  or  property  in  controversy.  In  U.  8. 
T.  Ringgold,  8  Pet,  150,  a  claim  of  the  defend- 
ant was  allowed  as  a  set-ofl  to  the  demand  of 
the  government  "Ko  direct  suit,"  said  the 
court,  "can  be  maintained  against  the  United 
Blates.  But  when  action  is  brought  by  the 
United  States  to  recover  money  in  the  hands  of 
a  party  who  has  a  legal  claim  against  them,  it 
would  be  a  very  rigid  principle  to  deny  to  him 
the  right  of  setting  up  such  claim  in  a  court  of 
justice,  and  turn  him  round  to  an  application 
to  Oongieae. "  So  in  IT:  &  v.  Maedanid,  7  Pet. , 
18,  to  which  reference  is  made  in  the  case  cited, 
the  defendant  was  allowed  to  set  off  against  the 
demand  of  the  Government  a  claim  for  services 
M  aeent  for  the  payment  of  the  navy  pension 
fon^  to  which  the  court  held  he  was  equitably 
entitled.  The  question,  said  the  court,  was, 
whether  the  defendant  should  surrender  the 
monqr  which  happened  to  be  in  his  hands,  and 
then  petition  CSongress  on  the  subject;  and  it 
WM  held  that  the  Government  had  no  rit^ht, 
1ml  or  equitable,  to  the  money. 

For  the  damages  occasioned  by  collision  of 
vessels  at  aea  a  claim  is  created  against  the  vessel 
in  fault,  in  favor  of  the  injured  party.  This 
daim  may  be  enforced  in  the  admiralty  by  a 
proceeding  in  rem,  except  where  the  vessel  is 
the  property  of  the  United  States.  In  such  case 
the  claim  exists  equally  as  if  the  vessel  be- 
iooged  to  a  private  citizen,  but  for  reasons  of 
imUic  policy, already  stated,  cannot  be  enforced 
by  direct  proceedings  against  the  vessel.  It 
stands,  in  that  respect,  like  a  claim  against  the 
Government,  incapable  of  enforcement  without 
its  consent,  and  unavailable  for  any  purpose. 

In  England,  when  the  damage  is  inflicted  by 
t  vessel  belonging  to  the  Crown,  it  was  formerly 
held  that  the  lemedy  must  be  sought  against  the 
officer  in  conunand  of  the  offending  ship.  But 
the  present  practioe  is  to  file  a  hbel  t»  rem, 
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upon  which  the  court  duects  the  registrar  to 
write  to  the  Lords  of  the  Admiralty  requesting 
an  appearance  on  belialf  of  the  Crown — which 
is  generally  given — when  the  subsequent  pro- 
(Seedings  to  decree  are  conducted  as  in  other 
cases.  Coote,  New  Adm.  Prac.,  81.  In  the 
case  of  TKe  AihoL,  1  Wm.  Rob.,  882,  the  court 
refused  to  issue  a  monition  to  the  Lords  of  the 
Admiralty  to  appear  in  a  suit  for  damage  by 
collision,  occasioned  to  a  vessel  by  a  ship  of 
the  Crown ;  but  the  lords  having  subsequently 
directed  an  appearance  to  be  entered,  the  court 
proceeded  with  the  case,  and  awarded  damages. 
As  no  warrant  issues  in  these-  cases  for  the  ar- 
rest of  the  vessels  of  the  Crown,  and  no  bail  is 
given  on  the  appearance,  it  is  insisted  that 
they  are  brought  simply  to  ascertain  the  extent 
of  the  damages,  and  that  the  decrees  are  little 
more  than  awards,  so  far  as  the  government  is 
concerned.  This  may  be  the  only  result  of  the 
suits,  but  the^  are  instituted  and  conducted  on 
the  hypothesis  that  claims  against  the  offending 
vessels  are  created  by  the  collision.  The  Clara, 

1  Swab.,  8;  and  TheSinaUow,  1  Swab.,  80.  The 
vessels  are  not  arrested  and  taken  into  custody 
by  the  Marshal,  for  the  reasons  of  public  policy 
already  stated,  and  for  the  further  reason  that 
it  is  to  be  presumed  that  the  government  will 
at  once  satisfy  a  dtcroe  rendered  by  its  own 
tribunals  in  a  case  in  which  it  has  voluntarily 
appeared. 

It  is  true,  that  in  case  of  damage  committed 
by  a  public  vessel  a  legal  responsibility  attaches 
to  the  actual  wron^-doer,  the  commanding  of- 
ficer of  the  offendmg  ship,  and  the  injured 
part;^  may  seek  redress  against  him;  but  this  is 
not  inconsistent  with  the  existence  of  a  claim 
against  the  vessel  itself.  In  the  case  of  The 
JmoI,  already  referred  to,  where  the  liability 
of  the  actual  wrong-doer  is  asserted,  damages 
against  the  vessel  were  pronounced  after  an  ap- 
pearance on  behalf  of  the  Crown  had  been 
given  by  the  admiralty  proctor.  See,  also,  U.  8. 
V.  Tlie  Malek  AdTutl,  2  How.,  288. 

The  inability  to  enforce  the  claim  against  the 
vessel  is  not  inconsistent  with  its  existence. 

Seamen's  wages  constitute  preferred  claims 
under  the  maritime  law,  upon  all  vessels;  yet 
they  cannot  be  enforced  against  a  vessel  of  the 
nation,  or  a  vessel  employe  in  its  service.  In 
a  case  before  the  Admiralty  Court  of  Pennsyl- 
vania, in  1781,  it  was  adjudged,  on  a  plea  to 
the  Jurisdiction,  that  mariners  enlisting  on 
board  a  ship  of  war  belonging  to  a  sovereign  in- 
dependent State  could  not  libel  the  ship  for 
their  wages. 

In  a  case  in  the  English  Admiralty  Court,  a 
libel  having  been  filed  to  enforce  a  claim  for 
seamen's  wages  against  a  packet  ship  employed 
in  the  service  of  the  General  Postofflce,  Sir 
William  Scott  declined  to  take  jurisdiction  un- 
til notice  was  given  to  the  Postofflce  Depart- 
ment, and  he  was  informed  that  no  objection 
was  taken  to  theproceeding.  T^e  Lord  Hcbart, 

2  Dods. ,  108.  'The  fact  that  the  court  took  ju- 
risdiction when  the  exemption  upon  whidi  the 
Gk)vemment  could  insist  was  waived,  shows 
that  a  claim  against  the  vessel  existed,  as  only 
upon  its  existence  could  the  libel  in  any  event 
be  sustained. 

Even  where  claims  are  made  liens  upon  prop- 
erty by  statute,  they  cannot  be  enforced  by  di- 
rect suit,  if  the  property  subsequently  vest  in 

181 


Digitized  by 


Cioogle 


1 63-169 


SUFBEKK  COUBT  OF  THX  UNITED  StATKS. 


Dbc.  Tebm. 


the  go^einment.  Thus,  in  Masaachusettg  the 
statutes  provide  that  any  person  to  whom 
money  is  due  for  labor  and  materials  furnished 
in  the  construction  of  a  vessel  in  that  Com 
monwealth  shall  have  a  lien  upon  her,  which 
shall  be  preferred  to  M  other  liens  except  mari- 
nerfi'  wi^es,  and  shall  continue  until  the  debt 
is  paid,  unless  lost  by  a  failure  to  comply  with 
certain  specified  conditions ;  yet  in  a  recent  case, 
where  a  vessel,  subject  to  a  lien  of  this  character, 
was  transferred  to  the  United  States,  it  was 
held  that  the  lien  could  not  be  enforced  in  the 
courts  of  that  Btate.  The  decision  was  placed 
upon  the  general  exemption  of  the  government 
and  its  property  from  legal  process.  Briggs  v. 
Light  Boat*,  11  Allen,  157. 

So,  also,  express  contract  liens  upon  the  prop- 
erty of  the  United  States  are  incapable  of  en- 
forcement. A  mortgage  upon  property,  the 
title  to  which  had  subsequently  passed  to  the 
United  States,  would  be  in  the  same  position  as 
the  claim  against  a  vessel  of  the  government, 
incapable  of  enforcement  by  legal  proceedinss. 
The  United  States,  possessing  tbe fee,  would  oe 
an  indispensable  party  to  any  suit  to  foreclose 
the  equity  of  redemption,  or  to  obtain  a  sale  of 
of  the  premises.  In  Lutwieh  v.  Atty  Oen.,  a 
case  citMi  by  Lord  Hardwicke  in  deciding  Beetle 
▼.  AUyOen.,  2  Atk.,  228,  a  bill  was  filed  to 
foreclose  a  mortgage  after  the  mortgagor  had 
been  attainted  for  high  treason,  and  the  court 
refused  a  foreclosure  against  the  Crown,  but  di- 
rected that  the  mortgagee  should  and  enjoy  the 
mortgaged  premises  until  the  Crown  thought 
Droper  to  redeem  the  estate. 

In  Hodge  v.  AttyOen.,  3  Younge  &  C.Exch., 
842,  the  deeds  of  certain  leasehold  estates  had 
been  deposited  by  one  Bailey  with  the  plaintiffs, 
who  were  bankers,  secure  a  balance  of  a  run- 
ning account  between  him  and  them.  Bailey 
was  afterwards  convicted  of  felony,  and  the 
leasehold  estates  vested  in  the  Crown.  At  the 
time  of  bis  conviction  he  was  indebted  to  the 
plaintiffs,  who  filed  a  bill  against  the  Attorney- 
General,  claiming  to  be  equitable  mortgagees 
of  the  leasehold  estates,  to  subject  the  property 
to  sale,  and  the  application  of  the  proceeds  to 
the  payment  of  the  amount  due  them.  But  the 
court  said  that  the  only  decree  which  could  be 
made  in  the  case,  was  to  declare  the  plaintiffs  to 
be  equitable  mortgagees  of  the  property,  to  di- 
rect an  account  to  be  taken,  and  that  the  plain^ 
ifls  hold  possession  of  the  property  until  theu- 
lien  was  satisfied.  "  1  do  not  think,"  said  Baron 
Alderson,  in  ^ving  the  decision,  "  that  I  have 
any  jurisdiction  in  this  case  to  order  a  sale. 
Here  the  legal  estate  is  vested  in  the  Crown ; 
and  I  do  not  know  any  process  by  which  this 
court  can  compel  the  Crown  to  convey  that  le- 
gal estate." 

In  this  country,  where,  as  a  general  rule,  a 
mortgage  is  treated  only  as  a  lien  or  incum- 
brance, and  the  mortgagor  retains  possession  of 
the  premises,  the  relief  granted  in  the  two  cases 
cited  would  be  of  no  avail. 

The  authorities  to  which  we  have  referred  are 
suflScient  to  show  that  the  existence  of  a  claim, 
and  even  of  a  lien  upon  property,  is  not  always 
dependent  upon  the  ability  of  the  holder  to  en- 
force it  by  legal  proceedings.  A  claim  or  lien 
existing  and  continuing  will  be  enforced  by  the 
courts  whenever  the  property  upon  which  it  Uee 
becomes  subject  to  their  jurisdiction  and  con- 
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trol.  Then  the  righU  and  intereste  of  all  par- 
ties will  be  respected  and  maintained.  Thus, 
if  the  government,  having  the  title  to  land  sub- 
ject to  the  mort|^ge  of  the  previous  owner, 
should  transfer  the  property,  the  jurisdiction  of 
the  court  to  enforce  the  lien  would  at  once  at- 
tach, as  it  existed  before  the  acquisition  of  the 
property  by  the  government. 

So,  if  the  property  belonging  to  the  govern- 
ment, upon  which  claims  exist,  is  sold  upon  ju- 
dicial decree,  and  the  proceeds  are  paid  into 
the  registry,  the  court  would  have  jurisdiction 
to  direct  the  claims  to  be  satisfied  out  of  them. 
Such  decree  of  sale  coidd  only  be  made  upon 
application  of  the  government,  and  by  its  ap- 
pearance in  court,  as  we  have  already  said,  it 
waives  its  exemption  and  submits  to  the  appli- 
cation of  the  same  principles  by  which  justice 
is  administered  between  private  suitors. 

Now,  it  is  a  settled  principle  of  admiralty  law, 
that  all  maritime  clauns  upon  the  vessel  extend 
equally  to  the  proceeds  arising  from  its  sale 
and  are  to  be  satisfied  out  of  them.  Assuming, 
therefore,  that  The  Siren  was  in  fault  and  that, 
by  the  tort  she  committed,  a  claim  was  created 
against  her,  we  do  not  perceive  any  Just  ground 
for  refusing  its  satisfaction  out  of  the  proceeds 
of  her  sale.  The  Government  is  the  actor  in 
the  suit  for  her  condemnation.  It  asks  for  her 
sale,  and  the  proceeds  coming  into  the  registry 
of  the  court,  come  affected  with  all  the  daims 
which  existed  upon  the  vessel  created  subse- 
quent to  her  capture.  There  is  no  authority, 
that  we  are  aware  of,  which  would  exempt 
them  under  these  circumstances,  because  of  the 
exemption  of  the  Government  from  a  direct  pro- 
ceeding in  rem  against  the  vessel  whilst  in  its 
custody. 

This  doctrine  was  applied  by  this  court  in 
the  case  of  The  Si.  Jago  de  Ouba,  9  Wheat.,  409. 
where  a  libel  was  filed  by  the  United  States  to 
forfeit  the  vessel  for  violation  of  the  laws  pro- 
hibiting the  slave  trade.  Claims  of  seamen  for 
wages,  and  of  material  men  for  supplies,  when 
the  parties  were  ignorant  of  the  illegal  voyi^ 
of  the  vessel,  were  allowed  and  paid  out  of  the 
proceeds.  These  claims  arose  subsequent  to  the 
illegal  acts  which  created  the  forfeiture,  jet 
they  were  not  superseded  by  the  claim  of  the 
government.  "  In  case  of  wreck  and  salvage," 
said  the  court,  "  it  is  unquestionable  that  the 
forfeiture  would  be  superseded ;  and  we  see  no 

ground  on  which  to  preclude  any  other  mari- 
me  claim  fairly  and  honestly  acquired."  This 
lan^age,  though  used  with  reference  to  claims 
arising  out  of  contract,  may  be  applied  to  claims 
arising  out  of  torts  committed  after  the  capture 
of  the  offending  vessel. 

In  U.  8.  V.  Wilder,  it  was  held  that  goods  of 
the  United  States  were  subject  to  conmbutiMi 
equally  with  ^oods  of  private  shippers,  to  meet 
the  expenses  incurred  in  saving  them,  which 
were  averaged,  and  that  the  owners  of  the  ves- 
sel could  retain  the  goods,  until  their  share  of 
the  contribution  to  the  average  was  paid  or 
secured.  The  United  States  claimed  the  ricfat 
to  take  the  goods  without  paying  or  secunng 
this  share;  and  this  being  denied,  the  a<^oa 
was  brought  to  recover  their  value.  In  deliver- 
ing the  opinion,  Mr.  Juetiee  Story  stated  that 
be  was  unable  to  distinguish  the  case  from  one 
of  salvage,  and  that  it  &d  never  been  doubted 
that  in  cases  of  salvage  of  private  ships  and  oar- 
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goea,  the  freight  on  board  belonging  to  the  gov- 
erament  was  equally  subject  to  the  admiralty 
process  in  rem  for  its  proi>ortion  due  for  sal- 
Tige  with  that  of  mere  private  shippers;  but 
that  it  might  be,  for  aught  he  knew,  differ- 
ent in  cases  of  the  salvage  of  public  ships. 
"  The  same  reasoning,  however,"  continued  the 
kamed  Justice,  "  which  has  been  applied  by 
the  government  against  the  lien  for  general  av- 
enge, applies  with  equal  force  againist  the  lien 
for  savage  of  government  prop^y  under  all 
circumstances.  Besides,  it  is  by  no  means  true, 
that  liens  existing  on  particular  things  are  dis- 
placed by  the  government  becoming  or  suc- 
ceeding to  the  proprietary  interest.  The  lien 
of  seamen's  wages  and  of  bottomry  bonds  exists 
in  all  cases  as  much  against  the  government, 
becoming  proprietors  by  way  of  purchase  or 
forfeiture  or  otherwise,  as  it  does  against  the 
particular  things  in  the  possession  of  a  private 
pereoo."  3  Bumn.,  808. 

In  the  case  of  7%e  Davii  and  Cargo,  recently 
dtdded  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  cotton 
belonging  to  the  United  States  was  held  liable 
to  contriSntion  to  meet  the  allowance  made  for 
(•Ivage  service  in  saving  vessel  and  cargo. 
"  The  mere  fact,"  said  the  court,  "  of  the  own- 
ership of  the  cotton  by  the  Government,  in  the 
act  01  being  carried  to  its  port  of  destination  for 
tbe  purposes  of  a  market  as  merchandise,  we 
think  did  not  exempt  it  from  the  lien  in  case  of 
islrage  service.  We  shall  not  enter  into  an  ar- 
^ment  in  support  of  the  position,  as  the  sub- 
ject, or  rather  a  kindred  one — the  liability  of 
property  of  tbe  government  for  ^neral  average 
— and  the  present  questions  incidentally  have 
been  already  most  elaborately  examined  by  Mr. 
Juttiee  Story.  We  are  inclined,  also,  to  the  opin- 
ion, that  it  is  the  doctrine  of  the  admiralty  in  En- 
gland; MarquUof  Huntiy,  3  Hagg.,  347,  and 
of  the  moet  approved  modern  elementary  writ- 
teis  on  the  subject  in  this  country."  1  Pars, 
Xar.  Law,  824;  2  Pars.  Mar.  Law,  026;  Mary. 
Wrecks  and  Salvage,  sec.  122;  see,  also.  The 
SatUittima  Trinidad,  7  Wheat.,  288;  U.  8.  v. 
Wa^r.  8  Sumn.,  808. 

There  is  no  just  foundation  for  the  objection 
that  claims  for  maritime  torts  cannot  be  dealt 
with  and  adjusted  by  a  prize  court.  "It  is  a 
principle  well  settled,  and  constantly  conceded 
and  applied,"  said  ChaTicellor  Kent,  "that  prize 
courts  have  exclusive  jurisdiction  and  an  en- 
larged discretion  as  to  the  allowance  of  freight, 
damages,  expenses  and  costs  in  all  cases  of 
captures,  and  as  to  all  torts,  and  personal  in- 
juries,  and  ill-treatments,  and  abuse  of  power 
connected  with  captures  jure  belli;  and  the 
courts  will  frequently  award  large  and  liberal 
damages  in  those  cases."  1  Kent,  854.  The  ju- 
risdiction is  not,  therefore,  limited  to  the  deter- 
mination of  the  simple  question  of  prize  or  no 
prize.  But  whatever  may  be  the  limitation  up- 
on Che  jurisdiction  of  a  prize  court  in  England, 
there  is  no  such  limitation  upon  the  district 
court  sitting  as  a  prize  court  in  this  country. 
Here,  ibe  dutrict  court,  as  was  said  in  U.  8.  v. 
Weed.S  Wall..  69  [72  U.  8.,  XVIIL,  583], 
"holds  both  its  prize  jurisdiction  and  its  juris- 
diction as  an  instance  court  of  admiralty  from 
the  Constitution  and  the  Acts  of  Congress,  and 
ii  but  one  court  with  tbese  different  branches 
of  admiralty  jurisdiction,  as  well  as  cognizance 
8ee7  Waia. 


of  other  and  distinct  sublects."  It  may,  there- 
fore, hear  and  determine'  all  questions  respect- 
ing claims  arising  after  the  capture  of  the  ves- 
sel. Outstanding  claims  upon  the  vessel,  exist- 
ing previous  to  the  capture,  cannot  be  consid- 
ered. This  exclusion  rests  not  on  the  ground  of 
any  supposed  inability  of  the  court  to  pass  up- 
on these  claims  correctly,  but  because  they  are 
superseded  by  the  capture.  The  BatUe,  6 
Wall.,  498  [78 U.  8.,  XVIIL.  9831;  The  Hamp- 
ton, 5  Wall.,  872  [72  U.  8.,  XVIlL,  659];  and 
Tlie  Franeee,  8  Cranch,  418. 

As  to  the  suggestion  that  a  maritime  tort, 
committed  by  a  ship  in  possession  of  a  prize 
master  and  crew,  ought  not  to  create  a  claim 
on  the  vessel  against  a  neutral  owner  In  case 
the  vessel  is  restored,  it  is  sufficient  to  sav,  al- 
though the  vessel  having  been  condemned  the 
question  is  not  of  importance  in  this  case,  that 
the  claim  in  that  event,  if  held  to  exist,  would 
not  be  the  subject  of  consideration  by  the  prize 
court.  Here,  however,  the  title  was  devested 
from  the  previous  owner  by  the  capture,  that 
being  lawful,  and  vested  in  the  United  States 
(in  trust  as  to  one  half  for  the  captors),  al- 
though the  legality  of  the  capture  was  not  es- 
tablished until  the  sentence  of  condemnation. 

It  does  not  appear  that  the  court  below  con- 
sidered the  evidence  as  to  the  character  and  ex- 
tent of  the  alleged  tort.  It  appears  to  have 
placed  its  decision  entirely  upon  the  legal  prop- 
osition, that  the  captured  vessel  was  exempt 
from  legal  process  at  tbe  suit  of  the  inter- 
venors,  and  that,  consequently,  the  proceeds  of 
the  vessel  could  not  t>e  subjected  to  the  satis- 
faction of  their  claims.  We  have,  however, 
looked  into  the  evidence  and  are  satisfied  that 
tbe  collision  was  the  fault  of  The  Siren.  It  took 
place  in  the  daytime.  The  sloop  was  seen  from 
the  steamer  in  time  to  avoid  her.  The  steamer 
was  out  of  the  regular  track  for  steamers  pass- 
ing through  Hurlgate.  The  passage  is  noted 
for  its  difficulties  and  dangers  and,  under  the 
laws  of  New  York,  pilots  are  specially  com- 
missioned to  take  vessels  through  it.  The  prize 
master  engaged  a  pilot  for  tbe  Sound  to  take 
the  steamer  from  New  York  to  Boston,  but  re- 
fused to  engage  a  Hurlgate  pilot,  his  reason  be- 
ing to  avoid  expense.  With  such  a  pilot  she 
would  have  been  taken  in  the  regular  track  of 
steamers  northward  of  BlackwelFs  Island,  and 
so  close  to  Flood  Rock  as  to  avoid  tbe  sloop,  as 
might  easily  have  been  done.  We  do  not  think 
it  important  to  cite  from  the  evidence  in  vin- 
dication of  our  conclusion,  especially  as  it  was 
not  seriously  cpntested  on  tbe  argument  that 
The  Siren  was  responsible  for  the  collision. 

The  decree  must  be  reversed,  and  the  cause 
remanded  to  the  court  below,  with  directions 
to  assess  the  damages  and  pay  them  out  of  the 
proceeds  of  the  vessel  before  distribution  to  the 
captors. 

Ordered  aeeordingly. 

Mr.  Juetiee  Nelson,  dissenting: 
I  am  unable  to  concur  in  the  opinion  just  de 
livered.  The  steamer  Siren,  having  been  capt- 
ured by  the  United  States  steamsnip  Gladio- 
lus, a  government  vessel  of  war,  jure  belli,  be- 
came the  property  of  the  United  States,  subject 
only  to  the  right  of  the  claimant  to  have  the 
question  of  the  legality  of  the  capture  deter- 
mined by  the  prize  court  to  which  it  was,  sent 
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for  condemnatioD.  Captures  made  by  govern- 
ment  ressels  belong  to  the  government,  and  no 
title  exista  in  the  captors,  except  to  their  dis- 
tributive sliares  of  the  proceeos' after  condem- 
nation. Dos  Bermanot,  10  Wheat.,  806:  The 
Aigtburi/i,  Blatchf.  Prize  Cas.,  63S;  The  Ad- 
nmture,  8  Cranch,  226. 

I  agree  that  The  Siren,  while  on  her  way, 
after  capture,  under  the  charge  of  the  prize 
master,  was  in  fault  in  the  collision  with  the 
sloop,  Harper,  on  her  passage  from  the  East 
River  into  the  Sound;  and  that,  if  she  had  t>e- 
loDged  to  a  private  owner,  she  would  have 
been  liable,  in  the  admiralty,  for  all  the  dam- 
ages consequent  upon  this  fault.  Kor  do  I 
make  any  question  as  to  a  lien  for  the  damages 
against  the  vessel  in  such  a  case,  and  which 
may  be  enforced  by  a  proceeding  tn  rem;  or 
may  be  by  a  petition  to  the  court  against  the 
proceeds,  in  Uie  registry,  if,  for  any  cause,  the 
offending  vessel  has  been  sold,  and  no  prior  lien 
exists  a^nst  these  proceeds.  But  if  the  owner 
of  the  offending  vessel  is  not  liable  at  all  for  the 
collision,  it  follows,  as  a  necessary  legal  conse- 
quence, that  there  can  be  no  lien,  otherwise  the 
non-liability  would  amount  to  nothing.  It 
would  be  idle  to  say  that  the  owner  was  not  li- 
able for  the  wrong,  and  at  the  same  time  sub- 
ject his  vessel  for  the  damages  occasioned.  In 
thi^  case,  therefore,  before  a  lien  can  be  estab- 
lished or  enforced  against  The  Siren  b^  a  pro- 
ceeding tn  rem,  for  the  fault  in  question,  or, 
wliich  IS  the  same  thing,  before  it  can  be  ap- 
plied to  the  proceeds  of  the  vessel  in  the  regis- 
try, it  must  first  be  shown  that  the  United 
States,  the  owner,  is  legally  liable  for  the  col- 
lision. In  saying  legally  liable,  I  do  not  mean 
thereby  legally  liable  to  a  suit;  but  legally  li- 
able upon  common  law  priociplee  in  case  a  suit 
might  have  been  maintained  against  the  gov- 
ernment; in  other  words,  legally  liable  for  the 
wrongful  acts  for  her  oflScers  or  public  a^nts. 
That,  in  my  judgment,  is  the  turning  pomt  in 
tliis  case,  and  the  principle  is  as  applicable  to 
the  proceeds  of  The  Siren  in  the  registry  as  to 
the  vessel  itself.  If  the  government  is  not  re- 
sponsible, upon  the  principles  of  the  common 
law,  for  wrongs  committed  by  her  officers  or 
agents,  then,  whether  the  proceedings  in  the 
admiralty  are  against  the  vessel,  or  its  proceeds, 
the  court  is  bound  to  dismiss  them. 

Now,  no  principle  at  common  law  is  better 
settled  than  that  the  government  is  not  liable 
for  the  wronful  acts  of  her  public  agents. 
Judge  Story,  in  his  work  on  Agency,  states  it  as 
follows:  "It  is  plain,"  he  observes,  "that  the 
government  itself  is  not  responsible  for  the  mis- 
feasances  or  wrongs,  or  negligences  or  omis- 
sions of  duty  of  the  suborainate  officers  or 
agents  employed  in  the  public  service;  for  it 
does  not  undertake  to  guarantee  to  any  persons 
the  fidelity  of  any  of  the  officers  or  agents 
whom  it  employs,  since  that  would  involve  it 
in  all  its  operations  in  endless  embarrassments, 
and  difflulties,  and  losses,  which  would  be  sub- 
versive of  the  public  interests."  When  we  take 
into  view  the  multitude  of  public  officers  and 
agents  which  the  government  is  obliged  to  em- 
ploy in  conducting  its  affairs,  the  soundness, 
propriety,  and  even  necessity  of  this  principle, 
become  at  once  apparent.  In  our  judgment  the 
present  case  falls  directly  within  it.  In  all  these 
cases  of  wrongs  committed  by  public  officers 
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or  agents,  the  legal  responsibility  attaches  to 
the  actual  wrong-doer. 

It  is  supposed  that  the  liability  of  govern- 
ment property  for  salvage  or  general  average 
contribution,  for  services  or  sacrifices,  in  cases 
of  impending  danger  to  the  property,  afford 
some  authority  for  the  judgment  in 'the  pres- 
ent case.  We  are  unable  to  perceive  any  an- 
alogy to  the  principle  we  have  been  discuss- 
ing. There  a  portion  of  the  property  is  taken 
or  appropriated,  as  a  compensation  for  saving 
it  from  a  peril  that  threatened  the  loss  of  the 
whole.  The  cases  involve  no  principle  con- 
cerning the  liability  of  the  government  for  the 
tortious  acts  of  its  public  officers. 

Qreat  stress  is  laid  also  upon  the  circum- 
stance that  the  United  States  is  the  libelant,  and 
has  brought  the  offending  vessel  or  its  proceeds 
into  court,  and  that  the  proceeding  against  the 
fund  in  the  registnr  is  not  a  suit  against  the 
government.  But  the  answer  to  tliis  is,  not  that 
the  proceeding  may  not  be  taken  against  the 
fund  in  the  registry,  although  there  is  certainly 
some  difficultv  in  distinguishing  between  that 
and  a  proceeain^  against  the  vessel  itself,  but 
that  the  fund  which  oelongs  to  the  GovemmeDt 
is  not  liable  at  all  for  the  wrongful  acts  of  its 
officers,  which  wrongful  acts  lie  at  the  founda- 
tion of  the  judgment  rendered  in  the  case.  It 
is  for  this  principle  I  contend,  and  for  which 
I  am  compelled  to  dissent  from  the  judgment 

Rev'g— 1  Low.,  MO. 

S.  C— 13  Wall.,  888. 

Cited-10  Wall.,  18, 20;  U  WaU^  8)1;  13  WaU..8M : 
S2  U.  8..  306 ;  96  U.  8.,  487.  438;  lOt  V.  B.,  SWT,  SU, 
2?7, 247, 2t8 ;  107  D.  8.,  823 ;  10>  C.  8.,  4fi2 : 3  Hujrheo, 
116;  I  Bro.,  186, 638;  2  DIU.,  806;  26  BlatoM.,  S73  ;  5 
Sawy.,  220. 


ROSWELL  G.  PIERCE,  W.  8.  T.  MORTON 
AND  E.  B.  WESTON,  Appt., 

9, 

JOHN  W.  BROWN. 

(See  8.  C,  7  WaU..  20E-218.) 

Admuiion  tn  antteer — effect  of  want  ofrepltea- 
Uon — dureti — contraet  procured  through  fear 
— lien  of  judgment  doe*  not  exclude  prior 
equitable  title— equitable  tiUe  protected. 

A  mere  statement  b7  the  defendant  Id  bli  answer, 
that  he  has  no  knowledge  that  the  faot  Is  as  stated 
In  the  complaint,  without  any  answer  as  to  Us  be- 
lief oonoemingit,  Is  not  an  admission  which  ia  full 
evidence  of  the  fact. 

Such  answer  is  deemed  guffiolent  to  prevent  the 
bill  from  belntr  taken  pro  con/cMo,  as  it  may  be  If 
no  answer  is  filed. 

Where  there  la  no  replication  to  the  answer.  It 
must  have  its  fair  scope  as  an  admiasion,  but  tJie 
court  is  not  authorized  to  supply  anything  not  ex- 
pressed In  it. 

An  evasive  and  InsulfloieDt  answer  is  not  helped 
by  the  omission  of  the  complainant  to  file  the  gen- 
end  replication. 

Duress,  what  is. 

Contract,  procured  through  fear  of  loss  of  Utto, 
produced  by  the  threats  of  the  other  party  to  the 
contract,  may  be  avoided  for  duress. 

The  lien  of  a  judgment  constitutes  no  property  in 
the  land. 

It  creates  a  preference  over  subsequently  ao- 

NoTE,— Dewl,  tehenwrfd /or /roud,<n«in<tv.  dnmfc- 
mnem,  duresa,  undue  influence,  ttnhecUitu,  UifancD, 
nr  fraud  <m  raorrtofle, /n>ro  uiord  to  guaraian,  fmm 
cestui  que  trust  to  trurtte,  from  heir  tn  tztcutnr. 
See  note  to  Harding  v.  Handy,  24  U.  8.  0\  Wheat.). 
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quired  riarfata,  but  In  equity  it  does  not  attaob  to 
^Bfendanrs  lecnl  title  to  the  exclusion  of  a  prior 


equitable  title  in  a  third  person. 
The  Court  of  Clianoery  will  pK 
richts  of  third  peraons  against  the  legal  lien. 


)  Court  of  Clianoery  will  protect  the  equitable 


[No.  67.] 
SvbmiHtdFib.  3. 1869.    Decided  Feb.  15,  1869. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Nebraska. 

On  the  7th  of  September,  1860.  Brown  filed 
10  the  District  Court  for  the  Territory  of  Ne- 
braska his  bill  in  chancery  against  these  appel- 
Unu,  to  have  a  deed,  made  by  him  to  Pierce, 
declared  void. 

A  decree  was  filed  according  to  the  prayer  of 
the  bUl. 

The  cause  then  went  to  the  Supreme  Court 
of  the  Territory,  where  the  decree  was  af- 
ibmed. 

The  caae  is  stated  bv  the  court. 

Mt»tn.  i.  M.  Woolwortli  and  JT.  M. 
Carlisle,  for  appellants: 

Tlie  answer  shows  a  -ralid  attachment  lien, 
perfected  by  judgment.  All  the  proceeding 
were  had  before  this  suit  was  brought,  and  m 
-entire  ignorance,  on  Morton's  part,  of  Brown's 
claims.  Morton  is  in  the  same  position  as  a 
iona  fide  purchaser,  without  notice. 

Carter  v.  Champion,  8  Conn.,  649;  Kent  v. 
Pbimmer,  7  Me.,  464;  Pvrter  v.  Bartk  of  But- 
iand.  19  Yt.,  410;  Jotuh  y.  Janet,  16  111.,  118; 
Martin  y.  Dryden.  1  Gilm.,  188. 

The  deed  was  made  Aug.  10,  1867.  The 
iint  word  of  complaint  was  uttered  when  the 
bill  was  filed,  which  was  Sept.  7,  1860,  three 
years  afterwards. 

No  reason  is  shown  for  this  profound  silence 
and  protracted  delay,  when  it  was  Brown's 
-duty  to  speak  out  'The  deed,  never  only  void- 
able,  must  be  deemed  affirmed  by  this  ^ence. 

1  Pars.  Cont. ,  822;  HootittU  ▼.  MeOuUougk,  7 
Ohio  St.,  299. 

No  case  of  duress  has  been  made  out  in  proof. 

The  threats  were  not  such  as  would  excite, 
in  a  man  of  ordiiuuy  courage,  fear  that  life 
would  be  taken. 

IBL  Com.,  181. 

Mt$rr$.  Reddlekand  Briggs,  for  appellee: 

A  deed  obtained  while  the  grantor  is  under 
duieas  is  void  and  will  be  set  aside. 

Seel  Pars.  Cont..  819;  Willard.  Eq.,  208; 
Brown  ▼.  JPcek,  2  Wis.,  261;  5  Hill,  154;  16 
Jidms.,  154:2  Wend.,  248;  6  Mass.,  606;  8  N. 
H.,  508. 

It  may  be  claimed  that  Morton's  judgment  is 
a  lien  upon  the  land,  from  the  fact  that  the 
l^al  title  to  the  same  was  standing  in  the  name 
-of  Pierce  at  the  time  the  judgment  was  made. 
But  the  law  is  otherwise. 

The  general  lien  of  a  judgment  creditor  upon 
the  lands  of  his  debtor,  u  subject  to  all  equities 
which  existed  aeainst  said  lands  in  favor  of 
third  person,  at  Uie  time  of  the  recovery  of  the 
judgment. 

Buduin  V.  Sumrusr,  2  Barb.  Ch.,  168;  EU»  v. 
TauiUji,  1  Paige,  280;  Wltite  v.  Carpent&r,  2 
Paige,  317;  Kter$ted  v.  Avery,  4  Paige,  9;  6 
Batb .  19;  11  Barb.,  490. 

Morton  loaned  his  money  to  Pierce  in  Aug. , 
1857,  about  the  time  the  deed  was  by  Pierce 
coerced  from  Brown,  and  the  record  shows 
that  Brown  was  then  in  the  actual  possession  of 
the  land  and  has  been  ev^r  since. 

Morton  stands  charged  with  notice. 
£m7Wau.. 


See  2  Johns.  Ch.,  88:  8  Paige,  421;  2  Paige, 
800. 

Mr.  Jiutiee  Clifford  delivered  the  opinion 
of  the  court: 

Representations  of  the  complainant  were, 
that  on  the  10th  of  August,  1867,  he  acquired 
a  complete  title  to  the  premises  described  in  the 
bill  of  complaint,  under  the  preemption  laws 
of  the  United  States,  and  thereafter,  on  the  same 
day,  he  was  compelled,  through  threats  of  per- 
sonal violence  and  fear  of  his  life,  to  convey 
the  same,  without  any  consideration,  to  the 
principal  respondent.  Framed  on  that  theory, 
the  bill  of  complaint  alleged  that  the  first 
named  respondent  was  at  that  time  a  member 
of  an  unlawful  association  in  that  Territory, 
called  the  Omaha  Claim  Club,  and  that,  he,  ac- 
companied by  three  or  four  other  persons  be- 
longing to  that  association,  came  to  his  house 
a  few  days  before  he  perfected  his  right  of  pre- 
emption to  the  land  in  question,  and  told  the 
complainant  that  if  he  entered  the  land  under 
his  preemption  claim,  he  must  agree  to  deed 
the  same  to  him;  and  added,  that  unless  he 
did  so,  he  (the  said  respondent)  and  his  as- 
sociates would  take  his  life;  and  the  complain- 
ant further  alleged  that  the  same  respondent, 
accompanied,  as  before,  by  certain  other  mem- 
bers of  that  association,  came  again  to  his 
house  on  the  day  he  perfected  hi%  preemption 
claim,  and  repeated  those  threats  of  personal 
violence,  and  did  other  acts  to  intimidate  him, 
and  induce  him  to  believe  that  they  would 
carry  out  their  threats  if  he  refused  to  execute 
the  deed  as  required. 

Based  upon  those  allegations,  the  charge  is 
that  the  complainant  was  put  in  duress  by 
those  threats  and  acts  of  intimidation,  and  that 
he  signed  and  executed  the  deed,  and  conveyed 
the  land  b^r  means  of  those  threats  and  certain 
acta  of  intimidation  and  through  fear  of  his 
life,  and  without  any  consideration;  and  he 
prayed  the  court  that  the  conveyance  might  be 
decreed  to  be  inoperative  and  void,  and  that 
the  grantee  might  be  required  to  reconvey  the 
same  to  the  complainant. 

Two  other  persons  were  made  respondents, 
as  claiming  some  interest  in  the  land  in  contro- 
versy. Pierce,  the  principal  respondent,  and 
Weston,  one  of  the  other  respondents,  were 
non-residents,  and  were  served  by  publication 
pursuant  to  the  rules  of  the  court  and  the  law 
of  the  jurisdiction.  They  never  appeared,  and 
failing  to  plead,  answer  or  demur,  and  due 

Eroof  of  publication  in  the  manner  prescribed 
y  law  having  been  filed  in  court,  a  decree  was 
rendered  as  to  them,  that  the  bill  of  complaint 
be  taken  as  confessed.  Natioji*  v.  Johnton,  24 
How.,  201  [65  U.  S.,  XVI ,  630]. 

Morton,  the  other  respondent,  appeared  and 
filed  an  answer,  in  which  he  alleged  that  the 
principal  respondent,  on  the  28lh  of  August, 
1857,  and  for  a  long  time  before,  was  the  owner 
in  fee  of  the  premises;  that  he  was  informed, 
and  believed,  that  the  complainant  entered 
upon  the  land  a^  the  tenant  of  the  principal  re- 
spondent, and  that  he  was  prosecuting  this  suit 
in  violation  of  the  just  rights  of  all  the  respond- 
ents; that  the  principal  respondent  wanting  to 
borrow  money,  he,  the  respondent  before  the 
court,  loaned  iiim  a  large  sum,  and  accepted 
bills  of  exchange  for  the  payment  of  the  same, 
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drawn  to  the  order  of  the  borrower  of  the 
money,  and  which  were  indorsed  by  the  drawer, 
that  the  bills  of  ezcliange  not  having  been  paid 
when  they  became  due,  he  brought  suit  against 
the  drawer  and  indorser,  and  recovered  judg- 
ment against  him  for  $8,100;  that  the  judg 
ment  so  recovered  is  in  full  force  and  unsatis- 
fied, and  that  the  same  is  a  lien  on  the  premises 
described  in  the  bill  of  complaint. 

No  answer,  from  any  knowledge  possessed 
by  the  respondent,  is  made  to  the  alTection  that 
the  complainant  acquired  a  complete  title  to  the 
land  under  the  preemption  laws  of  the  United 
States,  nor  to  the  charge  contained  in  Uie  bill 
of  complaint,  that  the  deed  was  procured  by 
threats  of  personal  violence  amounting  to  actual 
duress.  On  the  contrary,  the  answer  alleged 
that  the  respondent  before  the  court  was  an  ut- 
ter stranger  to  all  those  matters  and  things,  and 
that  he  could  not  answer  concerning  the  same, 
because  he  had  no  information  nor  belief  upon 
the  subject. 

Authorities  are  not  wanting  to  the  effect  that 
all  matters  well  alleged  in  the  bill  of  complaint, 
which  the  answer  neither  denies  nor  avoids,  are 
admitted ;  but  the  better  opinion  is  the  other 
way,  as  the  sixty-first  rule  adopted  by  this  court 
provides  that  if  no  exception  thereto  shall  be 
filed  within  the  period  therein  prescribed,  the 
answer  shall  ife  deemed  and  taken  to  be  suffi- 
cient. Yming  V.  Orundy.  6  Cranch,  51 ;  Brookt 
V.  Byam,  1  Story,  C.  C,  297. 

Material  allegations  in  the  bill  of  complaint 
ought  to  be  answered  and  admitted  or  denied, 
if  the  facts  are  within  the  knowledge  of  the  re- 
spondent; and  if  not,  he  ought  to  state  what 
his  belief  is  upon  the  subject,  if  he  has  any,  and 
if  he  has  none,  and  cannot  form  any,  he  ought 
to  say  so,  and  call  on  the  complainant  for  proof 
of  the  alleged  facts,  or  waive  that  branch  of  the 
controversy ;  but  the  clear  weight  of  authority 
is,  that  a  mere  statement  by  the  respondent  in 
his  answer,  as  in  this  case,  that  he  has  no  knowl- 
edge that  the  fact  is  as  stated,  without  any  an- 
swer as  to  his  belief  concerning  it,  is  not  such 
an  admission  as  is  to  be  received  as  full  evi- 
dence of  the  fact.  'WarHeUL  v.  OambriU,  1  Gill 
&J..608. 

Ouch  an  answer  does  not  make  it  necessary 
for  the  complainant  to  introduce  more  than  one 
witness  to  overcome  the  defense,  and  the  well 
known  omissions  and  defects  of  such  an  answer 
may  have  some  tendencv  to  prove  the  alle^- 
tions  of  the  bill  of  complaint,  but  they  are  not 
such  an  admlsEiion  of  the  same  as  will  constitute 
a  sufficient  foundation  for  a  decree  upon  the 
merits.  Young  v.  Orundy,  6  Cranch,  51;  Piirk- 
man  v.  Welch,  19  Pick.,  234. 

Proper  remedy  for  a  complainant,  in  such  a 
case,  is  to  except  to  the  answer  for  insufficiency 
within  the  period  prescribed  by  the  siztv-flrst 
rule;  but  if  he  dees  not  avail  himself  of  that 
right,  the  answer  is  deemed  sufficient  to  pre- 
vent the  bill  from  being  taken  pro  eonfesao.  as 
it  may  be  if  no  answer  is  filed.  Hardeman  v. 
Harrii,  7  How.,  726;  Stoeklonv.  Pbrd,  11  How., 
282;  1  Dan.  Ch.  Pr.,  786;  Langdon  v.  Ood 
dard,  8  Story,  C.  C,  18. 

Attention  is  called  to  the  fact,  that  no  repli- 
cation was  filed  to  the  answer;  but  the  sugges- 
tion comes  too  late,  as  the  respondent  proct^ed 
to  final  hearing  in  the  court  below  without  in- 
terposing any  such  objection. 
18« 


Mere  formal  defects  in  the  proceedings,  not 
objected  to  in  the  court  of  original  jurisdiction^ 
cannot  be  assigned  in  an  appellate  tribunal  as- 
error  to  reverse  either  a  judgment  at  law  or  de- 
cree in  equity. 

Legal  effect  of  a  replication  is,  that  it  puts  in 
issue  all  the  matters  well  alleged  in  the  answer, 
and  the  rule  is,  that  if  none  b«  filed,  the  answer 
will  be  taken  as  true,  and  no  evidence  can  be 
given  by  the  complainant  to  contradict  anything 
which  IS  therein  well  alleged.  1  Barb.  Ch.  Pr., 
249;  JftUi  V.  PUtman,  1  I^ge.  Ch.,  490;  Ptiree^ 
V.  Wat,  1  Pet  C.  C,  861;  Story,  Eq.  PI.,  878; 
Cooper,  Eq.  PI..  829. 

Undenied  as  the  answer  is  by  anv  replication, 
it  must  have  its  fair  scope  as  an  admission,  but 
the  court  is  not  authorized  to  supply  anything^ 
not  expressed  in  it,  beyond  what  is  reasonably 
implied  from  the  language  employed.  Proofs- 
were  taken  by  the  complainant,  and  they  show, 
to  the  entire  satisfaction  of  the  court,  that  alt 
the  matters  alleged  in  the  bill  of  complaint,  and 
not  denied  in  the  answer,  are  true,  and  the  con- 
clusion of  the  court  below  was,  that  the  com- 
plainant acquired  a  complete  title  to  the  land 
under  his  preemption  claim,  and  that  the  deed. 
from  him  to  the  principal  respondent  was  pro- 
cured in  the  manner  and  by  the  means  alleged 
in  the  bill  of  complaint. 

Nothing  is  exhibited  in  the  record  to  support 
any  different  conclusion,  nor  to  warrant  any 
different  decree,  unless  it  be  found  in  one  or 
the  other  of  the  first  two  defenses  set  up  in  the 
answer. 

First  defense  is,  that  the  principal  respond- 
ent, on  the  28th  of  August,  1857,  and  long  be- 
fore that  time,  was  the  owner  in  fee  of  the  prem- 
ises; but  neither  that  part  of  the  answer,  nor 
any  other,  denied  that  the  complainant  acquired 
a  complete  title  to  the  land,  as  alleged  in  the  bill 
of  complaint,  nor  set  up  any  defense  in  avoid- 
ance of  those  allegations,  nor  made  any  attempt 
to  present  any  derense  against  the  direct  charge^ 
that  the  deed  under  which  the  respondent 
claimed  title  was  procured  from  the  complain- 
ant through  threats  of  personal  violence  and  by 
means  of  duress.  Indefinite  as  the  allegation  of 
title  is,  the  answer  must  be  construed  as  refer- 
ring to  the  title  under  the  deed  in  controversy, 
as  it  is  not  pretended  that  the  respondent  ever 
had  any  other,  and,  if  viewed  in  that  light,  it 
is  in  no  respect  inconsistent  with  the  conclu- 
sion adopted  by  the  Supreme  Court  of  the  Ter- 
ritory. 

Such  an  indefinite  allegation  cannot  be  con- 
sidered as  presenting  any  sufficient  answer, 
either  to  the  alleged  title  of  the  complainant  or 
to  the  charge  made  in  the  bill  of  complaint 

Briefly  stated,  the  second  defense  set  up  in 
the  answer  is,  that  the  respondent  was  in  formed 
and  believed  that  the  complainant  entered  upon 
the  land  as  a  tenant;  but  the  time  when  the  sup- 
p<»ed  entry  was  made  is  not  alleged,  nor  ure 
the  circumstances  attending  the  entry  set  forth; 
nor  is  any  reason  assigned  why  the  allegations 
were  not  made  more  definite;  nor  is  there  any 
fact  or  circumstance  alleged  which  shows  or 
tends  to  show  that  there  was  any  prior  owner 
to  the  land,  except  the  United  States;  nor  that 
the  respondent  ever  pretended  to  have  any  other 
title  to  the  same  than  that  derived  from  the  com- 
plainant. * 

Viewed  in  any  light,  those  allegations  must 
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lie  regarded  as  evasive  and  insuflBcient;  and 
tbe^  are  not  helped  by  the  omission  of  the  com- 
l^amant  to  file  the  general  replication.  Thoee 
pan*  of  the  answer  being  laid  out  of  the  case  as 
iiHnfficient  to  constitute  a  defense,  the  conclu- 
aon  is  inevitable  that  the  title  to  the  land  was 
io  the  complainant  as  alleged,  and  that  he  parted 
with  it  throiWb  threats  of  personal  violence  and 
by  dnreas,  ana  without  any  consideration. 

Aicnnaeiit  to  show  that  a  deed  or  other  writ- 
ten obligation  or  contract,  procured  by  means 
of  doreas,  is  inoperative  and  void,  is  hardly  re- 
quired, as  the  proposition  is  not  denied  by  the 
nspoodent.  Actual  violence  is  not  necessary 
to  constitute  duress,  even  at  common  law,  as 
onderstood  in  the  parent  country,  because  con- 
sent is  the  very  essence  of  a  contract,  and,  if 
there  be  compulsion,  there  is  no  actual  consent, 
sad  moral  compulsion,  stich  as  that  produced  by 
threats  to  take  life  or  to  inflict  great  bodily 
harm,  as  well  as  that  produced  by  imprison- 
ment, is  everywhere  regarded  as  sufficient,  in 
law,  to  destroy  free  agency,  without  which  there 
can  be  no  contract,  because ,  in  that  state  of  the 
ease,  there  is  no  consent. 

Duress,  in  its  more  extended  sense,  means  that 
dq^  of  constraint  or  danger,  either  actually 
inflicted  or  threatened  and  impending,  which  is 
niffident,  in  severity  or  in  apprehension,  to  over- 
come the  mind  and  will  of  a  person  of  ordinary 
fiimneas.    Chit.  Cont.,  217;  2  Oreenl.  £v.,  283. 

Text  writers  usually  divide  the  subject  into 
two  classes,  namely:  duress  jier  minaa  and  du- 
ress of  imprisonment, and  that  classiticntion  was 
unifonnly  adopted  in  the  early  history  of  the 
common  law,  and  is  generally  preserved  in  the 
decisions  of  the  English  courts  to  the  present 
Ume.    2  Inst.,  4«2;  2  Roll.  Abr.,  124. 

Where  there  is  an  arrest  for  an  improper 
purpose,  without  just  cause,  or  where  there  is 
tn  arrest  for  a  just  cause,  but  wiiliout  lawful 
mthority  or  for  a  just  cause,  but  for  an  un- 
lawful purpose.even  though  under  proper  proc- 
ess, it  may  be  construed  as  duress  of  impris- 
onment; and  if  the  person  arrested  execute  a 
eoatract  or  pay  money  for  his  release,  he  may 
avoid  the  contract  as  one  procured  by  duress, 
or  may  recover  back  the  money  in  an  action 
for  money  had  and  received.  Ricliard.to'n  v. 
Duncan,  3  N.  H.,  580;  Watkimv.  Baird.  6 
Mass.,  511;  Strong  y.  Orannis,  26  Barb.,   134. 

Second  class,  duress  per  minas,  as  defined  at 
common  law,  is  where  the  party  enters  into  a 
oootracl  (1)  For  fear  of  loss  of  life;  (2)  For  fear 
of  loaa  of  limb:  (3)  For  fear  of  mayhem;  (4; 
For  fear  of  imprisonment:  and  many  modern 
decisions  of  the  courts  of  that  country  still  re- 
rtricl  the  operations  of  the  rule  within  those 
limits.    3  Baa  Abr.,  Duress,  252. 

They  deny  that  contracts  procured  by  men- 
see  of  a  mere  battery  to  the  person,  or  of  tres- 
pass to  lands,  or  loss  of  goods,  can  be  avoided 
on  ttut  account,  and  the  reason  assigned  for 
this  qoaliflcation  of  the  rule  is,  that  such 
threats  are  held  not  to  be  of  a  nature  to  over- 
oone  Uie  mind  and  will  of  a  tirm  and  prudent 
nun,  because  it  is  said  that  if  such  an  injury  is 
taflided.  sufficient  and  adequate  redress  may 
be  obtained  in  a  suit  at  law. 

Cues  to  the  same  effect  may  be  found  also 
in  the  reports  of  decisions  in  this  country,  and 
•ome  of  our  text  writers  have  adopted  the  rule, 
that  it  is  only  where  the  threats  uttered  excite 
See  7  Wall. 


fear  of  death,  or  of  great  bodily  harm,  or  un- 
lawful imprisonment,  that  a  contract,  so  pro- 
cured, can  be  avoided,  because,  as  such  courts 
and  authors  say,  the  person  threatened  with 
slight  injury  to  the  person,  or  with  loss  of 
property,  ought  to  have  sufficient  resolution  to 
resist  such  a  threat,  and  to  rely  upon  the  law 
for  his  remedy.  Skeate  v.  Beale,  11  Ad.  &  E., 
988:  AtUev.  BaeUunue,  8  Mees.  &  W..  642; 
8hep.  Touch.,  6;  1  Pars.  Cont.,  898;  SmUh  v. 
MmUeiOi,  13  M.  &  W..  488. 

On  the  other  hand,  there  are  many  American 
decisions,  of  high  authority,  which  adopt  a 
more  liberal  rule,  and  hold  that  contracts  pro- 
cured by  threats  of  battery  to  the  person,  or  the 
de«trucUon  of  property,  may  be  avoided  on  the 
ground  of  duress,  because  in  such  a  case  there 
is  nothing  but  the  form  of  a  contract,  without 
the  substance.  FMui]/  v.  Pirgu»on,  6  Hill, 
158;  OtmtralBank  v.  Copeland.  18  Md.,  817; 
EcuUe  V.  summon,  26  N.  Y.,  12;  1  Story,  Eq. 
Jur.  (Oth  ed.),  289;  Harmony  v.  Bingham,  12 
N.  Y.,  99;  8.  C,  1  Duer.  829;  Fleetwood  v. 
Kr.,2  8andf.,  475;  Tutty.  Ide,  8  Blatchf., 
250;  A»a«y  v.  Reynoldt,  2  Str.,  915;  Brown  v. 
Psek,  2  Wis.,  277;  Oatet  v.  Eud»on,  6  Eng.  L. 
&E.,469. 

But  the  case  under  consideration  presents  no 
question  for  decision  which  requires  the  court 
to  determine  which  class  of  those  cases  is  cor- 
rect, as  they  all  agree  in  the  rule  that  a  con- 
tract procured  through  fear  of  loss  of  life,  pro- 
duced by  the  threats  of  the  other  party  to  the 
contract,  wants  the  essential  element  of  con- 
sent, and  that  it  may  be  avoided  for  duress, 
which  is  sufficient  to  dispose  of  the  present  con- 
troversy.   2  Greenl.  Ev.,  283;  1  Bl.  Com.,  131. 

Next  question  which  arises  in  the  case  is. 
whether  the  judgment  set  up  by  the  appellant 
creates  a  superior  equity  in  his  favor  over  that 
alleged  and  proved  by  the  appellee. 

Before  proceeding  to  examine  this  question, 
it  will  be  useful  to  advert  briefly  to  the  mate- 
rial facts  exhibited  in  the  record. 

Title  was  acquired  by  the  complainant  un- 
der the  preemption  laws  of  the  United  States, 
and  on  the  same  day  the  principal  respondent, 
through  threats  to  take  his  life,  if  he  refused, 
compelled  him  to  convey  the  same  to  that  re- 
spondent, and  the  record  shows  that  the  re- 
spondent before  the  court,  within  the  same 
month,  loaned  the  money  to  the  grantee  in  that 
deed,  for  which  he  recovered  judgment,  al- 
though the  grantor  was  then  in  possession  of 
the  land,  ana  has  remained  in  possession  of  the 
same  to  the  present  time. 

The  judgment  is  founded  upon  the  bills  of 
exchange  received  for  that  loan.  Judgments 
were  not  liens  at  common  law,  but  several  of 
the  States  had  passed  laws  to  that  effect  before 
the  judicial  system  of  the  United  States  was 
organized,  and  the  decisions  of  this  court  have 
established  the  doctrine  that  Congress,  in 
adopting  the  processes  of  the  Htates.  also 
adopted  the  modes  of  process  prevailing  at  that 
date  in  the  courts  of  the  several  States,  in  re- 
spect to  the  lien  of  judgments  within  the  lim- 
its of  their  respective  jurisdictions.  William* 
V.  Benedict  8  How.,  HI;  Ward  v.  Chamberlain, 
2  Black,  438  [67  U.  8.,  XVII. ,  S2iy.  Bayard  v. 
Lombard,  9  How.,  530;  Riggi  v.  Johnton  Co.,  ft 
Wall.,  166  [73  U.  8.,  XVIII.,  768]. 

Different  regulations,  however,  prevailed  in 
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different  States,  and  in  some  neither  a  judg- 
ment nor  a  decree  for  tbe  payment  of  money, 
except  in  cases  of  attachment  or  mtsne  proc- 
ess, created  any  preference  in  favor  of  the 
creditor  until  the  execution  was  issued,  and  had 
been  levied  on  the  land.  Where  the  lien  is 
recognized,  it  confers  a  right  to  levy  on  the 
land  to  the  exclusion  of  other  adverse  interests 
acquired  subsequently  to  the  judgment;  but 
the  lien  constitutes  no  property  or  right  in  the 
land  itself.  Conardy.  Atlantic  Int.  l7o.,lPet, 
448;  MamngiU  v.  Doteru,  7  How.,  767. 

Such  judgments  and  decrees  were  made  liens 
by  the  nocess  Acts  in  the  federal  districts 
where  they  have  that  effect  under  the  State 
laws,  and  Congress  has  since  provided  that  they 
aball  cease  to  have  that  operation^  in  the  same 
manner,  and  at  the  same  periods,  in  the  respect- 
ive federal  districts,  as  like  processes  do  when 
issued  from  the  state  courts.  Federal  judg- 
ments and  decrees  are  liens,  therefore,  in  all 
cases,  and  to  the  same  extent,  as  similar  judg- 
mects  and  decrees  are,  when  rendered  in  the 
courts  of  the  State. 

Express  decision  of  this  court  is,  that  the  lien 
of  a  judgment  constitutes  no  property  in  the 
land ;  that  it  is  merely  a  general  lien  securing  a 

g reference  over  subsequentlv  acquired  interests 
I  the  property;  but  the  settled  rule  in  chanceir 
is,  that  a  general  lien  is  controlled  in  sudi 
courts  so  as  to  protect  the  rights  of  those  who 
were  previously  entitled  to  an  equitable  inter- 
est in  the  lands  or  in  the  proceeds  thereof. 

Specific  liens  stand  upon  a  different  footing, 
but  it  is  well  settled  that  a  judgment  creates 
only  a  general  lien,  and  that  the  judgment 
creditor  acquires  thereby  no  higher  or  Detter 
right  to  the  property  or  assets  of  the  debtor, 
than  the  debtor  himself  had  when  the  judg- 
ment was  rendered,  unless  he  can  show  some 
fraud  or  collusion  to  impair  his  rights.  Drake, 
Attach.,  sec.  228. 

Correct  statement  of  the  rule  is,  that  the  lien 
«f  a  judgment  creates  a  preference  over  subse- 
quently acquired  rights,  but  in  equity  it  does 
not  attach  to  (be  mere  legal  title  to  the  land,  as 
existing  in  the  defendant  at  its  rendition,  to  the 
exclusion  of  a  prior  equitable  title  in  a  third 
person.  HoiBe,  Petitioner,  1  Paige,  Ch.,  12a; 
M!U»  V.  Tousley,  1  Paige,  283 ;  White  v.  Carpenter, 
2  Paige,  219:  Buehan  v.  Sumner,  2  Barb.  Ch., 
181;  Lminebury  v.  Purdy,  11  Barb.,  494; 
Keirtted  v.  Avery,  4  Paige,  Ch.,  16. 

Guided  by  these  considerations,  the  Court  of 
Chancery  will  protect  the  equitable  rights  of 
third  persons  against  the  legal  lien,  and  will 
limit  Uiat  lien  to  the  actual  interest  which  the 
Judgment  debtor  bad  in  the  estate  at  tbe  time 
the  Judgment  was  rendered.  AvfrHi  v.  Loucks, 
«  Barb.,  27. 

Objection  is  also  made,  that  the  a£Bdavit 
showing  that  the  defendants  were  non-resi- 
dents was  not  in  due  form,  and  that  the  order 
of  notice  and  the  publication  of  the  same,  were 
insufficient  to  give  the  court  jurisdiction;  but 
the  proposition  is  not  supported  by  tbe  record, 
and  must  be  overruled. 

Decree  affirmed. 


ated-BWaU.,  188,157:  M  WaU.,  388;  16  Wall.. 
<88:  17  WaU.,  74;  4  Dill.,  316:  8  McCrary,  93;  4 
RuKbea.  846;  41  Am.  Sep.,  671  (17  W.  Va.,  278) ;  31 
O.  St..  178.. 
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C.  S.  SILYER,  Administrator  de  hoim  non, 
etc..  of  FnnOB  Cabuthbbs,  Deceased,  i^. 
in  Err., 

R.  J.  LADD  AND  ANDREW  J.  KNOTT. 

(See  S.  C  7  Wall.,  2I8-2i8.) 

Unmarried  female  mtiy  take  land*  urtder  Do- 
nation Aet—-per»on  retidtng  in  houee  biieeted 
by  Uneeftuo  teetion»—ehaneerypraet»e«. 

Kn  unmarried  female  may  take  lands  under  tbe 
Donation  Act. 

It  is  of  no  importance  that  abe  was  old  and  in- 
capable of  tbe  manual  labor  necessary  to  cuttlvat- 
iaif  ground,  aa  It  can  be  done  for  ber  by  others. 

A  person  residing  in  a  house  which  is  bisected  by 
the  line  dividing  two  quarter  sections,  will  be  held 
to  reside  on  eltoer  of  toem. 

In  oontests  in  equity  for  lands  held  under  tbe 
United  States,  tbe  chancery  prantloe  la  to  compel 
tbe  defendant,  in  person,  to  convey  to  plaintiir.  or 
to  have  such  conveyance  made  In  his  name,  by  a 
commissioner  appointed  by  the  court  for  that  pur- 
pose. 

[No.  77.] 
Argued  FA.  4,  1869.       Deeidtd  Feb.  IB,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Oregon. 

The  case  is  stated  by  the  court. 

J/««*r*.  MitetuU  R.  Mattory,  Dolph  and  J.  8. 
Smith,  for  plaintiffs  in  error: 

Section  8  of  the  supplementary  Act  reeds  aa 
follows: 

"Each  widow  now  residing  in  Oregon  Ter- 
ritory, and  such  others  as  shall  locate  in  said 
Temtory,  whose  husband,  had  he  lived,  would 
have  been  entitled  to  a  claim  under  the  pro- 
visions of  the  Act  to  which  this  is  an  amend- 
ment, shall  be  entitled,  under  tbe  provisions 
and  requirements  of  said  Act,  to  the  said  quan- 
tity of  land  that  she  would  have  been  but  for 
the  death  of  her  husband."  The  language 
used  is  capable  of  two  constructions. 

It  evidently  intends  to  provide  for  widows 
whose  husbands  never  took  a  claim,  never  did 
actually  become  entitled  to  anything,  petaon- 
ally,  under  this  Act;  and  as  coming  into  the 
Territory  without  settling  on  a  claim  gave  no 
right  whatever  to  the  husband  (see  sees.  4  and 
6),  it  seems  unreasonable  to  say  that  section  8 
only  applies  to  those  widows  whose  husbands 
actually  arrived  in  the  Territory. 

By  section  IS,  which  provides  for  future  emigra- 
tion, donation  was  made  to  males  and  marned 
women  only,  and  in  several  respects  a  different 
plan  was  adopted  and  a  different  claasifloation 
was  made  from  that  applied  to  settlers  and  oc- 
cupants then  here,  and  those  on  the  way  and 
likely  to  arrive  on  or  before  the  first  day  of  De- 
cember, 18d0. 

It  seems  impowible  to  doubt  that  these 
various  contingencies,  which  ordinary  foresight 
would  anticipate,  were  provided  for  in  this 
Act.  The  omission  of  the  word  "  male  "  in  tbe 
4th  section,  and  the  careful  use  and  repetition 
of  it  in  the  5ih  section,  evinces  a  designed  and 
intentional  discrimination. 

It  is  deserving  of  attention,  that  litis 
change  of  phraseology  is  in  that  part  of  the 
section  that  especially  discriminates  between 
and  designates  the  qualifications  of  donees,  in 
regard  to  age,  raoe  and  other  particulars. 

The  use  and  omission  of  the  word"  male"  has 
immediate  and  direct  connection  with  the 
specification  and  classification  of  persons  en- 
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titled  to  take  any  land.  The  phrase  "single 
man,"  by  its  position  points  to  quantity  of  land, 
Tstho'  than  the  classiflcation  of  persons,  being 
introdactory  of  the  subject  of  marriage. 

It  will  be  difficult  to  find  a  single  authority 
for  tot^y  disregarding  this  marked  change  in 
phraseology.  But  there  is  abundant  authority 
to  justify  reading  "  person  "  for  "  man." 

The  aualiflcations  mentioned  in  jKction  4  are 
lepeatea  in  section  6,  with  the  addition  of  the 
word  "male,"  and  with  a  further  limitation  of 
persons  by  leaving  out  "American  half-breed 
Indians."  The  age  limit  is  also  changed  from 
«iditeen  to  twenty-one  years. 

It  is  difficult  to  avoid  the  conclusion  that  the 
difference  in  the  phraseology  of  the  two  sections 
was  intentional,  and  the  word  "  male  "  was  in- 
serted in  section  5,  and  omitted  in  section  4, 
for  a  purpose. 

If  a  aingle  woman  could  not  take  land  under 
section  4,  there  would  be  no  occasion  for  or 
meaning  in  the  first  proviso  of  section  5,  im- 
mediately following  the  subject  of  husband 
and  wife;  for  by  no  way  could  a  man  take  two 
claims  under  the  Act. 

The  words  "he"  and  "  man"  are  used  fre- 
qoently  in  Acts  of  Congress,  to  denote  both 
males  and  females,  especially  in  many  prohibi- 
tory and  penal  sections. 

The  naturalization  laws,  enacted  by  the  same 
power,  and  being  like  this  a  general  grant  or 
voluntarily  concession  of  favors,  used  the 
words  "he,"  "him"  and  "man"  constantly,  to 
denote  and  include  both  men  and  women;  and 
by  the  literal  reading  of  section  7,  the  woman 
must  prove  that  "  he  has  behaved  as  a  man  of 
good  moral  character."  No  one  has  supposed 
that  this  phraseology  applied  to  males  ezclu- 
«ively.  Under  that  law  a  woman  may  i>e 
naturalized.      Mick  v.  Miek,  10  Wend.,  879. 

"  Naturalizing  the  husband  does  not  natural- 
ize the  wife;  she  must  receive  that  favor  on  her 
own  application.   butUffY.  I^n-gey,  1  Cow.,  97. 

The  use  of  the  phrase  "single  man"  in 
both  sections  can  be  explained  without  involv- 
ing the  matter  in  absurdity;  but  using  the  word 
"male "  in  one  section  and  omitting  it  in  the 
other,  must  be  construed  as  making  a  distinc- 
tion, "  or  the  Legislation  is  accused  of  varying 
the  terms  of  the  law  without  an  intention. 
thich  a  conclusion  is  not  tenable  if  any  other 
meaning  is  possible."  Sedg.  Stat.,  249;  14  B. 
Hon.,  :e66. 

The  statute  should  be  construed  liberally, 
because  it  is  a  public  and  not  a  private  statute. 
Sedg.  Stet..  83. 

Affirmative,  as  distinguishing  from  negative. 
Sedg.  Stat.,  88. 

Remedial  and  not  penal.  Sedg.  Stat.,  41; 
Bl.  Com.,  5«. 

Mam.  Edward  Lander,  T.  J.  Coffey, 
and  <f .  Hnbley  Aahton,  for  the  defendants 
in  error: 

Elizabeth  Thomas  was  not  included  within 
the  description  of  the  class  of  settlers  or  occu- 
pants entitled  to  take  public  lands  under  the 
Act  of  Congress  of  Sept.  27,  1850. 

It  is  the  duty  of  a  court  to  ascertain  the 
meaning  of  the  Legislature  from  the  words 
uaed  in  the  statute,  and  the  subject-matter  to 
which  it  relates.  Brewer  v.  BUnigJier,  14  Pet., 
178. 

The  word  "  man "  must  have  the  same 
8ee7  Waix. 


meaning  when  it  is  used  in  the  same  section, 
with  reference  to  the  same  particular  subject 
in  the  same  sentence  and  connection.  If  it  is  a 
generic  term  and  includes  woman  as  well  as 
man,  then  it  must  be  a  generic  term  when 
qualified  in  the  same  sentence  by  the  adjective 
'  'single, "  as  well  as  when  qualified  by  the  adjec- 
tive "married." 

With  the  word  "man,"  as  a  generic  term,  the 
clause  and  the  context  would  read  as  follows: 
"  That  there  should  be  and  hereby  is  granted 
to  eveiT  white  settler  or  occupant  of  the  pub- 
lic lan(u,  American  half-breed  Indians  included, 
etc.,  if  a  single  man  (or  woman),  and  if  a  mar- 
ried man  (or  woman),  or  if  he  (or  she)  shall 
become  married  within  one  year  from  Dec.  1, 
1850,  the  quantity  of  one  section  or  six  hun- 
dred and  forty  acres,  one  half  to  himself  (or 
herself),  and  the  other  half  to  bis  wife,  to  be 
held  by  her  in  her  own  right." 

This  reading  is  absurd  on  its  face,  and  yet 
it  must  follow  the  use  of  the  word  "  man  "  as  a 
generic  term,  or  else  the  same  word  must  in 
the  same  immediate  connection  have  the  same 
meaning. 

Statutes  must  be  construed  to  give  effect  and 
meaning  to  all  the  words.  U.  8.  v.  Bcusett,  2 
Story,  8»9. 

The  construction  of  the  8th  section,  that  the 
words  ' '  white  settler "  included  that  all 
women  over  the  age  of  eighteen  years,  and  citi- 
zens, could  take  lands  after  the  performance  of 
the  conditions,  would  render  the  provisions  of 
section  5  useless  and  unmeaning. 

To  give  this  general  construction  to  the 
words  "  white  settler  or  occupant,"  so  as  to  in- 
clude women  as  well  as  men,  and  by  such  a 
construction  to  provide  in  the  geneial  clause 
for  a  whole  doss  of  persons  for  a  specially 
qualified  portion  of  whom  special  provision  is 
made  by  the  Act,  would  do  away  completely 
with  that  old  maxum  of  the  law  Exprestio  uniu* 
exclusio  est  alteriut. 

A  widow  residing  in  Oregon,  or  locating 
there  before  Dec.  1,  1855,  to  be  a  beneficiary  un- 
der the  8th  section  of  the  Act  of  1853,  must  be 
the  widow  of  the  husband  who  had  settled 
upon  lands  and  died  before  the  passage  of  the 
Act  of  27th  September,  1850. 

Mr.  Justiee  HUIer  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Oregon. 

The  plaintiff  in  error  was  complainant  in  a 
chancery  suit  in  the  state  courts,  claiming  a 
right  to  land  in  Oregon,  under  the  Act  of  Con- 
gress of  September  37,  1860,  commonly 
called  the  Donation  Law  (9  U.  S.  St.,  496),  and 
those  courts  decided  the  suit  against  him,  upon 
a  construction  of  that  law  adverse  to  his  claim. 

The  plaintiff  derives  his  right  from  Elizabeth 
Thomas,  to  whom  the  register,  the  receiver  of 
the  proper  land  office,  had  issued  a  donation 
certificate  of  the  date  of  May  17,  1861,  declar- 
ing her  to  have  made  the  proof  which  entitled 
her  to  a  patent  for  the  land  in  controversy, 
under  that  Act.  This  certificate  was  set  aside 
by  the  Commissioner  of  the  Land  Office,  .Tune 
25,  1862,  on  the  ground  that  Elizabeth  Thomas 
was  not  the  head  of  a  family.  On  appeal  to 
the  Secretary  of  the  Interior,  the  action  of  the 
commissioner  was  affirmed,  on  the  ground  that 
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she  was  not  a  settler  on  the  land.  The  Su- 
preme Court  of  Oregon,  whose  judgment  we 
are  now  to  review,  neld  the  certificate  void, 
because  she  was  not  such  a  person  as  could 
take  lands  under  the  Act,  being  an  unmarried 
female. 

Elizabeth  Thomas  was  an  aged  widow,  liv- 
ing in  the  same  house  with  her  son,  an  unmar- 
ried man,  and  she  had  been  a  widow  for  more 
than  twenty  years  when  the  settlement  was 
made  under  which  she  received  the  certificate 
already  mentioned.  Her  son  also  received  a 
certificate  of  settlement  for  a  piece  of  land  ad- 
joining that  claimed  by  his  mother,  and  the 
line  mviding  these  two  parcels  of  land  ran 
through  the  center  of  the  building  in  which 
they  both  lived  Cultivation  was  made  on  both 
tracts,  one  being  claimed  by  the  mother  and 
the  other  by  the  son.  There  is  no  controversy 
about  the  tract  claimed  by  the  son. 

If,  for  any  of  these  reasons,  the  action  of  the 
commissioner  can  be  sustained,  then  the  judg- 
ment of  the  Supreme  Court  of  Oregon  dismiss- 
ing plaintiff's  bill  must  be  afflrnjed.  If  It  can- 
not, then  the  patents  issued  to  the  defendants 
after  the  certificate  of  Elizabeth  Thomas  was 
wrongfully  set  aside,  must  inure  to  the  benefit 
of  plaintiff,  representing  her  equitable  title. 
Liiidiey  v.  Hamei,  2  Black.  554  [67  U.  S., 
XVII.,  2651;  Garland  v.  Wynn,  20  How.,  8 
[61  U.  8.,  XV.,  802];  Minntiota  v.  Baehdder 
1  Wall.,  109  [68  U.  8.,  XVII.,  561]. 

It  is  upon  ine  application  of  these  facts  of 
this  case  to  tl^e  part  of  section  4  of  the  Act 
of  1850  which  follows  that  the  questions  of 
construction  already  mentioned  arise. 

"  Section  4.  There  shall  be  and  hereby  is 
granted  to  every  white  settler  or  occupant  of 
the  public  land,  American  half-breed  Indians 
included,  above  the  age  of  eighteen  years,  being 
a  citizen  of  the  United  States,  or  having  made 
a  declaration  according  to  law  of  his  intention 
to  become  a  citizen,  or  who  shall  make  such 
declaration  on  or  before  the  first  day  of  Decem- 
ber, 1861,  now  residing  in  said  Territory,  or 
who  shall  become  a  resident  on  or  before  the 
first  day  of  December,  1850,  and  who  shall 
have  resided  upon  and  cultivated  the  same  for 
four  consecutive  years,  and  shall  otherwise 
conform  to  the  provisions  of  this  Act,  the 
quantitv  of  one  half  section,  or  880  acres  of 
land,  if  a  single  man,  and  if  a  married  man, 
the  quantity  of  one  section,  or  640  acres,  one 
balf  to  himself,  and  the  other  half  to  his  wife, 
to  be  held  in  her  own  right,  and  the  Surveyor- 
General  shall  designate  the  part  inuring  to  the 
husband  and  that  to  the  wife,  and  enter  the 
same  on  the  record  of  his  ofiice."  As  there  is 
nothing  in  this  Act  which  requires  the  settler 
to  be  the  head  of  the  family,  that  question  may 
be  dismissed  without  further  consideration. 

In  reference  to  the  question  of  actual  settle- 
ment and  residence  on  the  land,  we  have  only 
to  refer  to  the  case  of  lAndiey  v.  Hawes,  where 
this  precise  question  is  raised,  and  where  it  is 
said  that  a  person  residing  in  a  house  which  is 
bisected  by  the  line  dividing  two  quarter  sec- 
tions, will  be  held  to  reside  on  both  and,  con 
sequently,  on  either  of  them,  to  which  he  may 
assert  a  claim.  Nor  is  any  importance  to  be 
attached  to  the  fact  that  Mrs.  Thomas  was  old 
and  incapable  of  the  manual  labor  necessary 
to  cultivating  ground.  If  it  was  done  for  her 
140 


by  hired  servants,  or  by  her  son  without  com- 
pensation, it  is  equally  available  to  her.  In 
reference  to  this  question  and  to  the  one  next 
to  be  considered — namely :  the  right  of  unmar- 
ried women  to  the  benefits  of  thu  statute — we 
may  apply,  with  added  force,  the  language 
used  in  Lindsep  v.  Hcmet,  that  it  concerns  a 
construction  of  one  of  the  most  benevolent 
statutes  of  the  government,  made  for  the  bene- 
fit of  its  own  citizens,  inviting  and  encourag- 
ing them  to  settle  upon  its  public  lands.  In 
addition  to  this  it  may  be  stud  that  the  section 
of  this  statute  which  we  are  now  considering- 
was  passed  for  the  purpose  of  rewarding  in  a 
liberal  manner  a  meritorious  class  of  persons, 
who  had  taken  possession  of  that  country  and 
held  it  for  the  United  States,  under  circum- 
stances of  great  danger  and  discouragement. 
These  circumstances  and  the  policy  of  this  Act 
are  fully  stated  in  the  case  of  Btark  v.  Stam, 
decided  at  our  last  term.  6  Wall.,  402  [7S 
U.  8.,  XVIII.,  926]. 

Anything,  therefore,  which  savors  of  nar- 
rowness or  illiberality  in  defining  the  class, 
among  those  residing  in  the  Territory  in  those 
early  days,  and  partakine  of  the  hardshipa 
which  the  Act  was  inten(ud  to  reward,  wba 
shall  be  entitled  to  its  benefits,  is  at  variance 
with  the  manifest  purpose  of  Congress. 

With  these  views  we  approach  the  last  and 
most  difficult  question  in  the  case,  namely  r 
whether  Mrs.  Thomas  is  excluded  from  the 
benefit  of  this  Act  l>ecause  she  was  an  unmar- 
ried woman. 

The  affirmation  of  this  proposition  is  based 
upon  that  clause  of  the  4th  section  we  have 
quoted  fierbaiim,  which,  in  prescribing  the 
quantity  of  land  to  be  given  to  each  aetua> 
settler,  says  it  shall  be  "  one  half  section,  or 
three  hundred  and  twenty  acres,  if  a  single 
man,  and  if  a  married  man,"  six  hundred  and 
forty  acres.  We  admit  the  philological  criti- 
cism that  the  words  "  single  man  "  and  "  mar- 
ried man,"  referring  to  the  conjugal  relation 
of  the  sexes,  do  not  ordinarily  include  females. 
And  no  doubt  it  is  on  this  critical  use  of  the 
words  that  the  decision  of  the  Oregon  court 
is  mainly  founded. 

But,  conceding  to  it  all  the  force  it  may 
justly  claim,  we  are  of  opinion  that  it  does- 
not  give  the  true  meaning  of  the  Act,  accord- 
ing to  the  intent  of  its  framets,  for  the  follow- 
ing reasons: 

1.  The  language  of  the  statute  is,  that  there 
is  hereby  granted  to  "  every  white  settler  or  oc- 
cupant of  the  public  lands,  above  the  age  of 
eighteen  years,"  etc.  This  is  intended  to  be 
the  deccription  of  the  class  of  persons  who  may 
take,  and  if  not  otherwise  restricted,  will  clear- 
ly include  all  women  of  that  age  as  well  as  men. 
'  2.  It  is  only  in  prescribing  the  quantity  of 
land  to  be  taken,  that  the  restrictive  words  are 
used,  and  even  then  the  words  used  are  capa- 
ble of  being  construed  generically,  so  as  to  in- 
clude both  sexes.  In  the  case  of  a  married  man 
it  is  clear  that  it  does  include  his  wife. 

8.  The  evident  intention  to  give  to  women  as 
well  as  men,  is  shown  by  the  provision,  tliat, 
of  the  six  hundred  and  forty  acres  granted  to 
married  men,  one  half  shall  go  to  their  wives, 
and  be  set  apart  to  them  by  the  Surveyor- 
General,  and  shall  be  held  in  their  own  right. 
Can  there  be  any  reason  why  a  married  woman, 
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'who  bu  the  care  and  protection  of  a  husband, 
and  who  is  incapable  of  making  a  separate  set- 
tlement and  cultivation,  shall  have  land  given 
to  Iter  own  use,  while  the  unprotected  female, 
above  the  age  of  eighteen  ^ears,  who  makes  her 
own  settlement  and  cultivation,  sliall  be  ex- 
cluded? 

4.  But  a  comparison  of  the  manifest  purpose 
of  Congress  and  the  language  used  by  it,  in  sec- 
tion 4  of  this  statute,  with  those  of  section 
6.  will  afford  grounds  for  rejecting  the  inter- 
pretation claimed  by  defendants,  which  are  al- 
most conclusive. 

The  first  of  these  sections  applies,  as  we  liave 
already  said,  to  that  meritorious  class  who  were 
then  residing  in  the  Territory,  or  should  be- 
come residents  by  the  first  of  December  there- 
after. It  extends  to  persons  not  citizens  of  the 
United  States,  to  persons  only  eighteen  years 
old,  and  it  gives  to  each  a  hail  section  of 
land.  The  6th  section  makes  a  donation  of 
half  this  amount,  and  is  restricted  to  citizens  of 
the  United  States,  or  those  who  have  declared 
their  intention  to  become  citizens,  and  to  per- 
sons over  twenty-one  years  of  age.  But  wliat 
is  most  expressive  in  regard  to  ibe  matter  un- 
der discussion  is,  that  the  very  first  line  of  that 
section,  in  which  the  class  of  donees  is  de- 
scribed, uses  the  words  "  white  male  citizens  of 
the  United  States." 

Now,  when  we  reflect  on  the  class  of  persons 
intended  to  be  rewarded  in  the  4th  section, 
and  see  that  words  were  used  which  included 
half-breeds,  foreigners,  infants  over  eighteen, 
and  which  provided  expressly  for  both  sexes 
when  taarri&i,  and  used  words  capable  of  that 
construction  in  cases  of  unmarried  persons,  and 
observe  that  in  the  next  section,  where  they  in- 
tend to  be  more  restrictive,  in  reference  to  quan- 
tity of  land,  to  age  of  donee,  citizenship,  etc,, 
they  use  apt  words  to  express  this  restriction, 
ana  then  use  the  words  "  white  males  "  in  ref- 
(rence  to  sex,  we  are  forced  to  the  conclusion 
tliat  they  did  not  intend,  in  section  4,  the 
same  limitation  in  regard  to  sex,  which  they  so 
clearly  expressed  in  section  6.  The  contrast 
in  the  language  used. in  regard  to  the  sex  of 
the  donees  in  the  two  sections,  is  sustained 
throughout  by  the  other  contrasts  in  age  and 
character  of  the  donees,  and  in  quantity  of 
land  granted. 

The  ceriificate  of  Mrs.  Thomas  was,  there- 
fore, properly  issued  by  the  register  and  re- 
ceiver, and  conferred  upon  her  the  equitable 
right  to  the  land  in  controversy,  and  the  decree 
of  the  Supreme  Court  of  Oregon  must  be  re- 
versed. 

But  the  language  of  the  prayer  of  this  bill 
for  relief,  and  some  remarks  in  the  brief  of 
counsel,  call  for  comment  on  the  proper  decree 
to  be  rendered  on  the  return  of  the  case  to  that 
court. 

The  relief  given  in  this  class  of  cases  does 
not  proceed  upon  the  ground  of  annulling  or 
setting  aside  the  patent  wrongfully  issued. 
That  would  leave  the  title  in  the  United  States, 
and  the  plaintiff  might  be  as  far  from  obtain- 
ing Justice  as  before.  And  it  may  be  well 
doubted  whether  the  patent  can  be  set  aside 
without  the  United  States  being  a  party  to  the 
suit.  The  relief  granted  is  founded  on  the 
theory  Uiat  the  title  which  has  passed  from  the 
United  States  to  the  defendant,  inured  in  equi- 
8ee7  Wall. 


tT  to  the  benefit  of  plaintiff;  and  a  court  of 
chancery  gives  effect  to  this  equity,  according 
to  its  forms,  in  several  ways.  JoMon  v.  Laa- 
ton,  10  Johns.,  34;  Boggs  v.  Mining  Co.,  14 
Cal. ,  863,  804.  The  most  usual  mode  under  the 
chancery  practice,  unaffected  by  statute,  is  to 
compel  the  defendant,  in  person,  to  convey  to 
plaintiff,  or  to  have  such  conveyance  made  in 
his  name,  by  a  commissioner  appointed  by  the 
court  for  that  purpose.  In  some  of  the  States 
it  is  provided  by  statute  that  a  decree  of  the 
court  shall  operate  as  a  conveyance  where  it  is 
so  expressed  in  the  decree,  and  additional  re- 
lief may  be  granted  by  giving  possession  of  the 
land  to  plaintiff,  quieting  his  title  as  against 
defendants,  and  enjoining  them  from  asserting 
theirs. 

The  prayer  for  general  relief  in  the  bill  in 
this  case  is  sufficient  to  justify  any  or  all  these 
modes  of  relief,  and  the  case  it  remanded  to  the 
Supreme  Court  qf  Oregon  for  that  purpose. 

Cited— 18  Wall.,  88;  2  Sawy.,  Ml;  1  Sawv.,  317;  6 
Sawy.,  151,  406, 


FREDERICK  BR0N80N,  Executor  of  the 
last  Will  and  Testament  of  Abthtts  Bromson, 
Deceased,  Plff.  in  Err., 
e. 
PETER  RODES, 

(See  S.  C,  7  Wall.,  «(MHie.) 

Statutes  relating  to  coinage  and  legal  tenaer — 
contract  to  pay  doUars  in  gold,  effect  of— how 
saUstled— judgments  for  coined  doUars, 

Statutes  resulatingr  ooinaye  and  relating  to  legral 
tender  ooasldered. 

A  contract  to  pay  a  certain  number  of  dollars  In 
gold  and  silver  coIdb,  is  an  agreement  to  deliver  a 
certain  weigrht  of  standard  g:old  and  silver  coins, 
made  le^  tender  by  statute. 

Such  contract  cannot  l>e  satisfied  br  a  tender  of 
United  States  notes. 

Payment  must  be  msde  according  to  the  terms 
of  the  contract. 

Express  contracts  to  pay  coined  dollars  can  only 
be  satisfled  by  the  payment  of  coined  dollars. 

When  contracts  made  payable  in  coin  are  sued 
upon,  judgments  may  tie  entered  for  coined  dol- 
lars and  parts  of  dollars. 

[No.  89,1 
Submitted  Jan.  6,  1868.     Continued  March  g, 

1868,  to  next  term  for  argument  at  the  bar,  with 

leave  to  AtiyOen.  to  appear  for  United  States. 

Argued  Dec.  10,  1868.    Decided  Feb.  IS,  1869. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 
The  case  is  stated  by  the  court. 
The  report  of  this  case  in  the  New  York 
Court  of  Appeals  may  be  found  in  34  N.  Y., 
649.  The  original  eaition  gives  only  the  opin- 
ion of  the  court,  per  Smith,  J.  The  edition  of 
Mr.  Brighlley  also  gives  the  dissenting  opinion 

Note.— Obtiootton  payable  (n  gold  aitd  stiver  or  in 
specie. 

Contracts  by  their  terms  expressly  payable  in 
"  gold  or  silver  dollars  "  or  "  In  specie  can  only  be 
satisfled  by  payment  in  coin.  The  Leeal  Tender  Acta 
do  not  apply  to  them.  Trebiloock  v.  Wilson,  79  U. 
S.  (12  Wall.),  687 ;  Lick  v.  Faulkner,  26  C!al.,  4(H ;  Hig- 
gins  v.  B.  R.  &  Aw.  &  M.  Co.,  27  Cal.,  168 ;  PhilUps 
V.  Dugan,  Zl  Ohio,  N.  S.,  4M ;  Smith  r.  Wood,  ST  Tex., 
620. 

If  a  creditor,  entitled  to  payment  in  coin,  receives 
currency  without  objection,  it  Is  a  payment  of  so 
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of  Leonard,  J.  The  report  of  the  cace  in  the 
New  York  Supreme  Court  may  be  found  in  46 
Barb.,  618,  KimpUm  v.  Bronton,  with  which 
case  Bode*  t.  Bnmton  was  decided. 

Mam.  J.  J.  TownMud.  W.  D.  WhOe, 
and  Clarkson  N.  Potter,  for  plaintiff  in 
error: 

I.  The  true  construction  of  the  contract  ia, 
that  it  is  an  agreement  for  the  repayment  of  the 
loan  in  the  currency  selected  by  the  parties  and 
designated  as  the  medium  of  payment. 

1.  The  language  used  is  similar  to  that  used 
by  the  government  in  its  gold  obligations;  also 
to  the  language  of  the  enactments  which  reg- 
ulated treasury  payments  and  receipts  prior  to 
1862. 

5.  The  designation  of  a  particular  kind  of 
currency  is  not  unmeaning,  because  govem- 
ments  have  frequently  coined  their  credit,  and 
our  government  has  me  power  of  doing  so. 

8.  It  is  not  in  principle  like  a  chattel  note, 
by  which  the  promisor,  for  his  convenience 
simply,  is  relieved  upon  converting  the  speci- 
fied commodity  into  money;  the  trouble  of  do- 
ing which  is  assumed  by  the  promisee. 

I.  It  is  not  in  principle  like  a  note  for  $100 
payable  in  cloth  at  flftjr  cents  per  yard;  the  ef- 
fect of  which  contract  is  a  stipulation  that  the 
promisor  ^all  have  the  benefit  of  a  falling 
market. 

6.  It  is  a  loan  on  bond  and  mortgage;  one 
of  tiie  methods  of  investment  recommended  by 
law  to  the  appellant  for  the  preservation  of  the 
capital  of  the  estate  intrusted  to  him. 

6.  The  parties  to  the  contract,  for  their  mut- 
ual advantage,  selected  as  a  medium  of  pay- 
ment the  most  perfect  known  standard  of  value. 

7.  They  followed  the  common  practice  of 
men  in  making  contracts  of  long  duration,  and 
employed  the  ordinary  safeguards  used  here- 
tofore when  money  of  different  relative  values 
has  been  in  circulation.  Faw  v.  ManteUer,  3 
Cranch,  10;  Jaeluon  v.  Sehvlis,  18  Johns.,  174. 

II.  The  court  will  give  effect  to  the  contract 
according  to  its  import,  unless  it  work  intoler- 
able injustice  to  a  party;  or  unless  the  well 
being  of  the  State  forbid;  or  unless  the  court 
is  powerless. 

til.  So  far  from  working  intolerable  injus- 
tice to  a  party,  it  is  equal  and  fair. 


If  there  be  any  preponderance  of  advantage, 
it  is  with  the  party  who  incurs  the  obligation. 

IV.  Public  policy  does  not  forbid  me  en- 
forcement of  the  contract.  On  the  contrary, 
sound  policy  requires  it. 

To  justify  annulling  a  contract.  It  must — 1. 
Contravene  a  clear  intent  of  the  government. 
2.  It  must  do  so  to  the  detriment  of  the  public 
interest. 

I.  This  contract  does  not  contravene  a  clear 
intent  of  the  government. 

A.  The  Act  of  Feb.  25,  1862.  does  not,  in 
express  terms,  say  that  gold  and  notes  shall  be 
equivalent. 

B.  The  language  of  the  Act,  on  the  contra- 
ry, recognizes  the  difference  of  value. 

G.  It  cannot  be  Inferred  from  the  general 
language  used,  that  the  government  intended 
to  make  them  equivalent. 

(a)  From  the  nature  of  the  subject: 

Value  is  not  utility,  it  is  purchasing  power. 

Value  existed  prior  to  the  invention  of  money. 

It  is  independent  of  price,  and  Ute  idea  of  a 
general  rise  of  values  is  absurd. 

The  value  of  things  which  cannot  be  indefi- 
nitely produced,  depends  on  demand  and  sup- 
ply- 

The  value  of  things  which  can  be  indefi- 
nitely produced,  depends  on  cost  of  produc- 
tion; as  to  those  things,  demand  and  supply 
merely  cause  perturbations  of  value  above  or 
below  the  natural  level. 

If  the  amount  of  money  in  circulation  be  ex- 
cessive, prices  rise  at  home;  prices  abroad  re- 
maining the  same,  imports  are  stimulated,  ex- 
ports repressed,  and  the  currency  la  depleted. 

Governments,  in  time,  coined  their  credit. 
Suppose  the  volume  of  currencv  is  increased 
one  half  by  the  issue  of  convertible  paper  mon- 
ey; by  the  operation  of  the  same  general  causes, 
one  half  of  the  gold  In  circulation  flows 
abroad.  If  an  issue  of  convertible  money  is 
made  to  the  extent  of  all  the  circulation  re- 
quired, all  the  gold  flows  abroad.  If  an  issue 
of  inconvertible  paper  money'  is  made  within 
the  extreme  limit  just  stateo,  the  same  results 
follow  precisely — imports  are  stimulated  and 
exports  repressed,  until  the  currency  regains 
its  required  volume. 

If  the  issues  of  inconvertible  paper  money  be 


many  dollars.  Tver  v.  U.  S.,  6  Ct.  of  CI.,  609 ;  Oil- 
man T.  County  of  Douerlas,  8  Nov.,  27. 

Where  morteacres  were  given  to  secure  the  pay- 
ment of  a  note  for  one  thousand  pounds  sterUnK, 
the  Intention  was  held  to  be  that  payment  ahouTd 
be  In  gold  coin  only,  and  that  the  contracts  were 
adoquatel}-  expressed  to  that  end.  The  Edith,  fi  Ben., 
144. 

Though  an  undertaking  to  pay  In  gold  may  be  im- 
plied aud  be  as  obligratory  as  if  in  express  words. 


Uie  implicatioD  must  be  from  the  words  of  the  con- 
tract and  not  from  the  expectation  of  the  parties, 
Haryiand  v.  K.  U.  Co.,  89  V.  8.  (22  WaU.),  lOST 

Acoepting  legal  tender  for  treasury  notes  and  sur- 
rendering the  no(es,though  under  protest,  isa  waiv- 
er of  all  claim  for  gold,  or  difference  between  gold 
and  legal  tender  notes.  Savage  v.  U.  8.,  92  U.  8., 
382. 

A  bond,  principal  payable  in  currency  and  inter- 
est in  gold,  is  a  legal  instrument,  and  payinent  of 
interest  in  gold  may  be  enforced.  Pollard  v.  City 
of  Pleasant  Hill.  8  Dill.,  19&. 

If  a  debtor  tender  gold  or  silver  coin  on  a  contract, 
payable  In  currency  without  any  agreement  as  to 
the  rate  at  which  It  Is  to  be  taken,  he  cannot  after- 
wards leauire  it  to  be  applied  otherwise  than  dol- 
lar for  dollar.   Bush  v.  Baldrey,  11  Allen,  887. 

Under  a  covenant  in  a  lease  to  pay  rent  of  six 
pence  sterling  per  acre  "in  current  money  of  the 
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state  of  New  York,  equal  in  value  to  money  of 
Great  Britain  "  the  lessor  la  not  absolutely  entitled 
to  payment  in  gold  or  silver,  but  must  accept  D.  8. 
lemtl  tender  notes  provided  the  number  of  dollars 
offered  is  equal  In  value  to  the  amount  due  In  mon- 
ey of  Groat  Britain.  Stranachan  v.  Toumans,  6& 
Barb.,  892. 

A  promissory  note  executed  subsequent  to  the 
passage  of  the  Legal  Tender  Act  of  18(B,  payable  in 
American  gold,  is  not  discharged  by  a  tender  of  V. 
S.  treasury  note;.  McGkKin  v.  Shirk,  51  111.,  108;  S. 
C,  fi  Am.  Rep.,  122. 

A  promlasory  note  payable  in  "  gold  coin  or  the 
equivalent  thereof  In  United  States  legal  tendier 
notes,"  is  completely  discharged  by  a  payment  In 
legal  tender  notes,  dollar  for  dollar.  KtUough  v. 
Arford,82Tex.,167;  8.a,5Am.Bep.,24g.  SeeWood 
V.  Bullena,  8  Allen,  fil8 ;  Wilson  v.  Morgan,  1  Abb. 
Pr.  N.  8.,  171:  S.  C,  80  How.  Pr.,  886;  Klmpton  t. 
Bronson,  16  Barb.,  618:  Murray  v.  Gale,  6  Abb.  Pr. 
N.  S.,  236 ;  8.  C,  52  Barb.,  IZT ;  17  Barb.,  181 ;  83  How.. 
90. 

When  parties  designate  a  currency  which  is  not 
illegal,  in  a  bill  or  contract,  it  Is  the  right  of  the 
creditor  to  have  awarded  to  him  sudi  measure  of 
damages  as  will  constitute  payment  in  the  currency 
intended.  Bankof  Prince  Edwards  Island  v.  Trum- 
bull. 68  Barb.,  169 ;  S.  C,  86  How.  Pr.,  8 ;  1  Abb.  Pr. 
N.  8.,  386. 
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eontinoed  indefinitely,  prices  rise  at  home,  in- 
cinding  the  price  of  ore  and  bullion,  which  are 
cooTertible,  each  into  the  other.  Neither  ex- 
ports oor  imports  have  stimulus  nor  repression. 
There  being  no  outlet  for  the  surplus  currency, 
the  depreciation  of  paper  money  will  continue, 
10  long  as  the  supply  of  currency  exceeds  the 

auantity  required  for  the  purposes  of  traffic  in 
M  markets  of  the  country. 

These  resalts  foUow  if  the  credit  of  the  gov- 
ernment at  home  be  the  best  conceivable. 

Therefore,  from  the  nature  of  the  subject,  it 
tppein  government  did  not  intend  that  gold 
and  notes  should  be  equivalent. 

(b)  The  Acts  of  Congress  also  establish  satis- 
factorily, that  it  cannot  be  inferred  from  the 
language  of  the  Act  of  Feb.  36,  1862,  that  the 
government  intended  to  make  them  equivalent. 

(e)  The  practice  of  the  government  estab- 
lishes satisfactorily  the  same  conclusion. 

(d)  The  innate  sense  that  it  is  right  to  be 
honest,  urges  everyone  to  the  same  conclusion. 

0.  It  cannot  be  inferred  from  the  use  of  the 
particnUu-  term"debt"  that  if  an  obligation  to 
pay  coin  be"debt,"  Congress  intended  to  make 
pnper  and  coin  equivalent. 

The  idea  of  debt  Is  older  than  money. 

Paper  money,  by  the  operation  of  the  Act, 
may  be  tendered  to  satisfy  a  debt  of  $100,  sim- 
ply, and  as  well  a  debt  of  wheat,  coal  or  gold 

The  idea  of  the  value  of  paper  money  is  not 
necessarily  involved  in  the  idea  of  its  capabil- 
ity of  being  used  as  a  tender  or  instrument  of 
MrtisfacUon. 

If  the  debt  be  one  hundred  measures  of  wheat 
or  oil,  or  one  hundred  dollars  in  gold,  the 
amount  must  be  definitely  ascertained  to  be 
canceled  by  a  payment  of  legal  tender  notes. 

We  do  not  deny  that  treasury  notes  are  a 
lawful  tender  for  all  debts,  whether  they  arise 
oat  of  engagements  to  deliver  coin  or  to  deliv- 
er cotton,  or  out  of  any  other  engagements  or 
liabilities  of  any  possible  kind ;  but  the  ques- 
tion— What  is  the  amount  of  the  debt,  and 
when  and  how  is  such  amount  definitely  ascer- 
tained, so  as  to  become  liable  to  be  canceled 
by  a  tender  or  compulsory  payment? — must  be 
determined  before  such  payment  or  tender  can 
be  effectually  made. 

U.  If  the  government  intended  to  declare 
gold  and  notes  equivalent,  nevertheless  this 
contract  is  not  detrimental  to  the  public  inter- 
est. 

a.  Because  they  are  not  in  fact  equivalent. 

b.  Berause  stipulating  for  payment  in  gold 
rather  than  notes,  does  not  impair  the  efflcien- 

Sof  notes  as  a  tender,  nor  will  contracts  in 
is  form  be  universally  made  to  the  exclu- 
sion of  currency  contracts. 

«.  It  doea  not  impair  the  credit  of  the  gov- 
erement.  That  rests  on  the  intelligence,  sense 
of  Joatioe,  and  resources  of  the  people. 

d.  The  people  are  not  so  ignorant  as  to  be- 
lieve that  the  discrimination  affects  the  credit 
of  the  government.  There  exists  no  popular 
ignoraooe  which,  by  being  alarmed  at  the  rec 
<>gnitioa  of  the  fact,  might  work  a  real  injury 
to  the  credit  of  the  government.  If  there  were 
an  error  widespread  and  dangerous,  it  is  to  the 
courts  we  should  look,  not  to  perpetuate,  but 
to  dispel  it. 
See  7  Wall. 


There  have  been  many  decisions  in  the  courts 
in  actions  upon  private  contracts,  containing 
clauses  similar  to  that  in  the  contracts  under 
dicussion,  and  although  the  decisions  are  con- 
flicting, the  greater  part  of  them,  and  those 
which  appear  to  us  best  considered,  are  in  ac- 
cordance with  our  positions.  Thomvaon  v.  Bigg*, 
see  5  Wall., 668  (72  U.  8.,XV11I.,  704),  on  App. 
The  Supreme  Court  of  the  District  of  Columbia 
decided  that  on  a  deposit  of  coin  in  bank,  ex- 
pressly to  be  repaid  in  coin,  the  broker  could 
not  discbarge  his  obligation  by  an  offer  of  le- 
gal tender  notes  instead  of  coin. 

In  Carpenttr  v.  AVierton,  4  Am.  Law  Reg. 
N.  S.,  225,  in  California,  a  decision  was  made 
in  exact  accordance  with  that  in  (Tfiompxm  v. 
lUggt,  mtpra.  See  Mr.  Redfleld's  note,  in  the 
same  vol. ,  at  p.  166. 

In  the  case  of  TheMva  Seotia  Td.  Oo.  v.  Th« 
Am.  T«l.  Oo.,  4  Am.  Law  Reg.,  N.  8.  865, 
in  the  Supreme  Court  of  Nova  Scotia,  the  U. 
8.  legal  tender  notes  were  held  not  sufficient  to 
discharge  a  rent  payable  in  "dollars  and  cents 
of  the  United  States  currency."  Able  opinions 
were  delivered  by  all  the  judges— all  concur- 
ring in  the  same  conclusion. 

The  U.  S.  Circuit  Court  in  Philadelphia,  Mr. 
JvtUeeQfAet  presiding,  in  ThePhila.  db  Beading 
B.  B.  Oo.  V.  AfmiUon,  decided  to  the  same  ef- 
fect. 

In  Kentucky,  C%an««i2or  Purile  decided  "  that 
the  maker  of  a  note,  in  1868,  promising  to  pay 
in  gold,  must  pay  at  maturity  the  actual  gold 
coin,  or  its  equivalent  in  treasury  notes." 

This  principle  has  since  been  affirmed  by  the 
Court  of  Appeals  of  Kentucky,  one  judge  dis- 
senting. 

LuUng  v.  Atlantie  Mut.  Int.  Go.,  80  How., 
Pr.,  69. 

The  Commissioner  of  Internal  Revenue  has 
made  the  following  decision: 

If  .under  tlie  terms  of  a  will,  the  legatee  can  de- 
mand of  the  executor  the  delivery  of  gold,  he 
cannot  be  held  to  receive  it  as  a  legacy  o?  money 
merely,  for  in  such  case  the  executor  would  be 
discharged  by  a  payment  in  currency.  It  must, 
therefore,  be  treated  as  a  specific  legacy,  the 
clear  value  in  currency  of  which,  at  the'  time 
the  legatee  received  it,  would  be  taxable. 

Two  cases  in  the  United  States  Supreme 
Court,  which  arose  under  the  charter  of  the 
State  Bank  of  Arkansas,  involved  the  same  prin- 
ciple, and  were  decided  the  same  way. 

T^rigg  v.  Drew,  10  How,,  218;  Woodruff  v. 
Trajnuia,  10  How.,  190. 

Murray  v.  Harriton,  47  Barb. ,  484,  is  cited 
as  an  illustration  of  the  extraordinary  confusion 
which  results  from  an  application  of  the  law, 
as  expounded  by  the  Court  of  Appeals.  Thomp- 
»on  V.  Biggt,  tupra. 

It  was  observed  in  this  case  that  proof  was 
entirely  wanting,  that  the  words  which  were 
written  against  the  several  deposits  in  the  pass- 
book referred  to,  were  written  for  anv  such 
purpose  as  was  supposed  by  the  plaintiffs. 

It  is  stated  that  "  when  the  banker  specially 
agrees  to  pay  in  bullion  or  coin,  he  must  do  so 
or  answer  in  damages  for  its  value;"  at  page 
680,  that  "it  is  not  pretended  that  the  evidence 
showed  a  special  deposit  or  any  special  con- 
tract."    Thayer  v.  Hedgee,  28  Ind.,  141. 

This  case  illustrates  the  tendency  to  ignore 
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the  intention  with  which  contracts  are  made 
payable  in  coin. 

The  contract  was  a  note  for  the  payment  of 
$500  in  Kold.  The  maker  of  the  note  evident- 
ly intended  "gold  coin."  The  court,  however, 
imputed  to  him  another  motive;  that  is,  a  pref- 
erence for  a  chattel  as  a  medium  of  payment, 
using  the  language  "  the  contract  was  not  for 
$500  in  gold  coin  but  in  gold."  Oold  in  in- 
gots or  dust  from  the  mine  would  have  satisfied 
the  contract  in  our  opinion,  and  on  failure  to 
deliver  it,  the  measure  of  damages  tuder  this 
contract  is  $500,  with  interest  from  the  date, 
etc."    Lane  v.  Gluckauf,  28  Cal..  288. 

This  case  is  in  harmony  with  the  views  of 
the  plaintiff  in  error. 

Appelv.  Woltman,  SQUo.,  194; BiddUibarger 
y.  MeDaniel,  88  Mo.,  142;  Beete  v.  Staamt,  29 
Cal.,  273. 

These  cases  are  selected  as  presenting  most 
distinctly  the  fallacy  which  it  is  the  object  of 
the  foregoing  arguments  to  expose. 

It  is  in  this  form:  "These  notes  are  lawful 
money,  and  a  legal  tender  on  the  payment  of 
private  debts;  it  results  as  a  logical  necessity, 
that  in  judgment  of  law  a  given  number  of 
dollars  of  one  kind  of  lawful  money  is  the 
equivalent  of  the  same  number  of  dollars  of  an- 
otner  kind  of  lawful  money  of  the  same  United 
States." 

Mr.  Sherman  S.  Hogeru,  for  defendant 
in  error : 

This  is  a  case  of  debt;  it  possesses  all  the  ele- 
ments of  debt. 

1.  A.  loan  of  money.  2.  The  sum  is  definite 
and  certain.  8.  It  is  expressly  agreed  to  be  re- 
paid. 4.  The  payment  is  to  be  made  in  dollars, 
lawful  money.  5.  The  number  of  dollars  is 
specified.    6.  It  is  to  be  repaid  with  interest. 

The  defendant  Rodes  was  indebted,  as  he 
had  assumed  the  payment  of  the  bond  and  mort- 
gage. 

See  Matter  of  Dmny,  2  Hill,  220;  Nmell  v. 
People,  7  N.  Y.,  124;  Bouv.  Law  Die,  tit. 
Debt;  Andrew!  v.  Murray,  9  Abb.  Pr.,  8;  Bod- 
man  V.  MuTimn,  13  Barb.,  188. 

The  statute  provides  that  greenbacks  shall  be 
legal  tender  in  payment  of  all  debts,  public  and 
private;  this,  then,  being  a  debt,  can  be  paid 
m  these  notes. 

If  this  is  not  so,  full  effect  cannot  be  given 
to  the  Act. 

This  question  has  been  decided  in  the  courts 
of  last  rMort  in  six  States — New  York,  Massa- 
chusetts, Pennsylvania,  Connecticut,  Michigan 
and  Iowa,  and  no  court  of  last  resort  has  de- 
cided the  other  way,  so  far  as  I  can  learn. 

See  Metropolian  Bank  v.  Van  Dyek,  87  N. 
Y.,  468;  WiUon  v.  Morgan,  30  How.  Pr..  8e6; 
Bode*  V.  Bronton,  84  N.  Y.,  649;  Shoenberger 
V.  WatU.  1  Am.  L.  Reg.,  N.  S.,  568:  Beynoldi 
V.  Bank  of  Indiana,  1  Am.  L.  Reg.,  N.  S.,669; 
Wood  V.  BuUem,  6  Allen,  516;  SchoOenber- 
ger  v.  Brinton,  8  Am.  L.  Reg.,  N.  S..  591; 
Buchegger  v.  BcKvXU,  5  Am.  L.  Reg.,  N.  8.,  96; 
Wamibold  v.  SehUctirig,  16  la.,  2&;  6  Duver- 
eier,  N.,  174;  Bouv.  Law  Die,  tit.  Currency; 
Fotm  V.  De  Lindtay,  1  Dyer,  82  a;  Davies,  Si8; 
Barrington  v.  Potter,  1  Dyer,  81,  B,  67. 

Admitting  this  to  be  an  agreement  to  pay  in 
specific  articles,  the  damages  would  still  be 
$1,607. 

Pinney  v.  Qleaeon,  6  Wend.,898,andi'l«<«A«r 
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V.   Derriekson,  8  Bosw.,  181,  and  Avmb  t. 
Hubbard,  3  Conn.,  68. 

Ko  effect  shall  be  given  to  the  clause  provid- 
ing that  the  debt  should  be  paid  in  gold  and 
silver  coin,  lawful  money,  eta,  for  the  rea- 
sons: 

1.  The  sentences  "  gold  or  diver  coin,  law- 
ful money  of  the  United  States,"  and  "  lawful 
money  of  the  United  States"  at  the  time  of  mak- 
ing the  contract  were  synonymous;  gold  and 
silver  only  were  legal  tender  at  that  time." 

2.  The  contract  is  made  with  reference  to 
the  existing  laws,  and  whatever  the  tew  impliea 
is  the  same  as  though  it  were  incorporated  in  it, 
and  you  can  no  more  contradict  the  l^:al  effect 
than  the  express  terms  of  a  contract. 

Bank  of  Albion  v.  Smith,  27  Barb. ,  489 ;  Jfbr- 
ton  v.  Coon*,  6  N.  Y.,  33;  Buebegger  v.  SehuUx, 
5  Am.  L.  Reg..  N.  S.,  95. 

The  law  declares  greenbacks  to  be  of  eqnal 
value  with  gold  and  silver  for  the  pa3rment  of 
debts,  and  we  have  to  go  to  the  different  Stock 
Boards  of  the  country  to  find  that  they  are  of 
different  value,  and  at  these  same  Boards  the 
gold  dollars  issued  at  various  times  from  the 
United  States  Mint,  have  different  values,  and 
no  one  could  be  found  who  would  claim  that 
they  were  not  legal  tender;  and  should  the 
courts  attempt  to  be  governed  in  ^eir  Judg- 
ment in  such  cases,  by  the  prices  of  gold  at  the 
different  Stock  Boards,  which  of  the  many 
Boards  would  they  select  as  their  guide?  The 
value  of  ^Id  was  different  at  the  same  time  at 
these  vanous  Boards;  and  shall  they  take  its 
value  at  the  time  the  clerk  of  the  court  com- 
mences or  completes  the  entir  of  the  judgment? 
for  the  history  of  the  proceedings  of  these  vari- 
ous Boards  shows  that  the  value  of  gold  is  con- 
stantly fluctuating. 

If  it  should  be  held  that  this  was  a  contract 
to  pay  1,400  gold  or  silver  dollars  as  such,  then 
we  contend  that  the  damages  for  a  breach  of 
the  contract  must  be  ascertaned  by  valuing  the 
gold  and  silver  when  the  money,  by  the  terms 
of  the  bond  and  mortgage,  fell  due.  This  was 
is  1857,  at  which  time  there  is  no  proof  that 
gold  and  silver  were  alx>ve  par. 

Meamn  v.  PhSip*,  Add.,  846;  Moot  v.  Boia*, 
11  Serg.  &  R.,  446. 

Mr.  W.  M.  Evarts.  AttyOm.,  for  the 
United  States. 

Mr.  Chief  Jiutiee  Chace  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  us  upon  a  writ  of  er- 
ror to  the  Supreme  Court  of  New  York. 

The  facts  shown  by  the  record  may  be  briefly 
stated. 

In  December,  1851,  one  Christian  Mete,  hav- 
ing borrowed  of  Frederick  Bronson.  executor 
of  Arthur  Bronson.  $1,400.  executed  his  htrnd 
for  the  repayment  to  Bronson  of  the  principal 
sum  borrowed  on  the  18th  day  of  January.  1867, 
in  gold  and  silver  coin,  lawful  money  of  the 
United  States,  with  interest  also  In  ccun  until 
such  repayment,  at  the  yearly  rate  of  seven  per 
cent. 

To  secure  these  payments  according  to  the 
bond,  at  such  place  as  Bronson  might  appoint, 
or  in  default  of  such  appointment  at  the  Mer- 
chants' Bank  of  New  York,  Metz  executed  a 
mortgage  upon  certain  real  property,  whkb 
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wu  afterwardii  conveyed  to  Rodes,  who  as- 
sumed to  pay  the  mortgage  debt,  and  did,  in 
fad,  pay  the  interest  until  and  including  the 
lint  day  of  January,  1864. 

Subaequently,  in  January,  1865,  there  hav- 
ing been  no  demand  of  payment,  nor  any  ap- 
pomtment  of  a  place  of  payment  by  Bronson, 
Kodea  tendered  to  him  United  States  notes  to 
the  amount  of  fl/K)?,  a  sum  nominally  equal 
to  the  principal  and  interest  due  upon  the  bond 
and  mortgage. 

At  that  time  one  dollar  in  coin  was  equiva- 
lent in  market  value  to  $3.26  in  United  States 
notes. 

This  tender  was  refused,  whereupon  Rodes 
deposited  the  United  States  notes  in  the  Mer- 
chants' Bank  to  the  credit  of  Bronson,  and 
filed  his  bill  in  equity,  praying  that  the  mort- 
gaged premises  might  be  relieved  from  the  lien 
of  the  mortgage,  and  that  Bronson  might  be 
compelled  to  execute  and  deliver  to  him  an  ac- 
knowledgment of  the  full  satisfaction  and  dis- 
charge <H  the  mortgage  debt. 

The  bin  was  dismissed  by  the  Supreme  Court, 
sitting  in  Erie  County;  but  on  appeal  to  the 
Supreme  Court  in  General  Term,  the  decree  of 
dismissal  was  reversed,  and  a  decree  was  en- 
tered adjnd^g  that  the  mortgage  had  been 
Mtisfled  oy  the  tender,  and  directmg  Bronson 
to  satisfy  the  same  of  record;  and  wis  decree 
was  affirmed  by  the  Court  of  Appeals. 

The  question  which  we  have  to  consider, 
therefore,  is  this: 

Was  Bronson  bound  by  law  to  accept  from 
Rodes  United  States  notes  equal  in  nominal 
amount  to  the  sum  due  him  as  full  performance 
and  satisfaction  of  a  contract  which  stipulated 
for  the  p^ment  of  that  sum  in  gold  and  silver 
coin,  lawful  money  of  the  UnitM  States? 

It  is  not  pretended  that  any  real  payment 
and  satisfaction  of  an  obligation  to  pav  fifteen 
hundred  and  seven  coined  dollars  can  be  made 
by  the  tender  of  paper  money  worth  In  the 
market  onlv  six  hundred  and  seventy  coined 
dollan.  The  question  is:  does  the  law  compel 
the  acceptance  of  such  a  tender  for  such  a  debt? 

It  is  the  appropriate  function  of  courts  of 
loatice  to  enforce  contracts  according  to  the 
lawful  intent  and  understanding  of  the  parties. 

We  must,  therefore,  inquire  what  was  the 
intent  and  understanding  of  Frederick  Bron- 
son and  Christian  Metz  when  they  entered  into 
the  contract  under  consideration  in  December, 
1831. 

And  this  inquiry  will  be  assisted  by  refer- 
lence  to  the  ciiuuiostances  under  wmch  the 
oootiBct  was  made. 

Bnnson  was  an  executor,  charged  as  a  trust- 
ee with  the  administration  of  an  estate.  Metz 
was  a  borrower  from  the  estate.  It  was  the 
clear  duty  of  the  former  to  take  security  for 
the  full  repayment  of  the  money  loaned  to  the 
latter. 

The  currency  of  the  country,  at  that  time, 
consisted  mainly  of  the  circulating  notes  of 
state  bonks,  convertible,  under  the  Uws  of  the 
States,  into  coin  on  demand.  This  converU- 
bility,  though  far  from  perfect,  together  with 
the  Acts  of  Congress  which  required  the  use  of 
cdn  for  all  receipts  and  disbursements  of  the 
National  Oovernment,  insured  the  presence  of 
some  ocrin  iii  the  general  chrculalion;  but  the 
buanees  of  the  people  was  transacted  almost 
See  7  Walu  U.  8.,  Book  19. 


entirely  through  the  medium  of  bank  notes.' 
The  state  banks  had  recently  emerged  from  a 
condition  of  great  depreciation  and  discredit, 
the  effects  of  which  were  still  widely  felt,  and 
the  recurrence  of  a  like  condition  was  not  un- 
reasonably apprehended  by  many.  This  ap- 
prehension was,  in  fact,  reuized  by  the  general 
suspension  of  coin  payments,  which  took  plaes 
in  1857,  shortly  after  the  bond  of  Metz  beaune 
due. 

It  is  not  to  be  doubted,  then,  that  it  was  to 
guard  against  the  possibility  of  loss  to  the  es- 
tate, through  an  attempt  to  force  the  accept- 
ance of  a  fluctuating  and  perhaps  irredeemable 
currency  in  payment,  that  the  express  stipula- 
tion for  payment  in  gold  and  silver  coin  was 
put  into  the  bond.  There  was  no  necessity  in 
law  for  such  a  stipulation,  for  at  that  time  no 
money,  except  gold  or  silver,  had  been  made  a 
legal  tender.  The  bond,  without  any  stipula- 
tion to  that  effect,  would  have  been  legally  pay- 
able only  in  coin.  The  terms  of  the  contract 
must  have  been  selected,  therefore,  to  fix  defi- 
nitely the  contract  between  the  parlies,  and  to 
guara  against  any  possible  claim  that  payment, 
in  the  ordinary  currency,  ought  to  be  accepted. 

The  intent  of  the  parties  is,  therefore,  clear. 
Whatever  might  be  the  forms  or  the  fluctua- 
tions of  the  note  currency,  this  contract  was 
not  to  be  affected  by  them.  It  was  to  be  paid, 
at  all  events,  in  coined  lawful  money. 

We  have  just  adverted  to  the  fact  that  the 
legal  obligation  of  payment  in  coin  was  perfect 
without  express  stipulation.  It  will  be  useful 
to  consider  somewhat  further  the  precise  im- 
port in  law  of  the  phrase  "  dollars  payable  in 
gold  and  silver  coin,  lawful  money  of  the 
United  States." 

To  form  a  correct  judgment  on  this  point,  it 
will  be  necessary  to  look  into  the  statutes  regu- 
lating coinage.  It  would  be  instructive,  doubt- 
less, to  review  the  history  of  ooimwe  in  the 
United  States,  and  the  succession  of  statutes 
by  which  the  weight,  purity,  forms  and  im- 
pressions of  the  gold  and  silver  coins  have  been 
regulated ;  but  it  will  be  sufficient  for  our  pur- 
pose if  we  examine  three  only;  the  Acts  of 
April  2,  1793, 1  Sut.  at  L.,  246;  of  January  18, 
1887,5  Stat,  at  L.,  186,  and  March  8,  1849,  9 
Stat,  at  L.,  897. 

The  Act  of  1792  established  a  mint  for  the 
purpose  of  a  national  coinage.  It  was  the  re- 
sult of  very  careful  and  thorough  investiga- 
tions of  the  whole  subject,  in  which  Jefferson 
and  Hamilton  took  the  greatest  parts;  and  its 
general  principles  have  controlled  all  subse- 
quent legislation.  It  provided  that  the  gold  of 
coinage,  or  standard  gold,  should  consist  of 
eleven  parts  fine  and  one  part  alloy,  which  al- 
loy was  to  be  of  silver  and  copper  in  conven- 
ient proportions,  not  exceeding  one  half  silver; 
and  that  the  silver  of  coinage  should  consist  of 
fourteen  hundred  and  eighty-five  parts  fine, 
and  one  hundred  and  seventy-nine  parts  of  an 
alloy  wholly  of  copper. 

Tbe  same  Act  established  the  dollar  as  the 
money  unit,  and  required  that  it  should  con- 
tain four  hundred  and  sixteen  g^ns  of  stand- 
ard silver.  It  provided  further  for  the  coinage 
of  half  dollars,  quarter  dollars,  dimes  and 
half  dimes,  also  of  standard  silver,  and  weigh- 
ing respectively  a  half,  a  quarter,  a  tenth,  and 
a  twentieth  of  the  weight  of  the  dollar.  Pro- 
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Tision  was  aho  made  for  a  gold  coinagB,  oon- 
Bisting  of  ea^lea,  half  eagleB,  and  quarter 
eagles,  containing,  reRpectively,  two  hundred 
and  ninety,  one  hundred  and  thirty-five,  and 
sixty-seven  and  a  half  grains  of  standard  gold, 
and  being  of  the  value,  re6i)octiveIy,  of  ten  dol- 
lars, five  dollars,  and  two  and  a  huf  dollars. 

These  coins  were  made  a  lawful  tender  in  all 
payments  according  to  their  respective  weights 
of  silver  or  gold;  if  of  full  weight,  at  their  de- 
clared values;  and  if  of  less,  at  proportional 
values.  And  this  reguiatina  as  to  tender  re- 
mained in  full  force  until  1837. 

The  rule  prescribing  the  compoeition  of  alloy 
has  nevef  been  changed ;  but  the  proportion  of 
alloy  to  fine  gold  and  silver,  and  the  absolute 
weight  of  coins,  have  undergone  some  altera- 
tion, partly  with  a  view  to  the  better  adjust- 
ment of  the  gold  and  silver  circulations  to  each 
other,  and  partly  for  the  convenience  of  com- 
maice. 

The  only  change  of  sufficient  importance  to 
require  notice,  was  that  made  by  the  Act  of 
1887.  S  Stat,  at  L.,  137.  That  Act  directed 
that  standard  gold,  and  standard  silver  also, 
should  thenceforth  consist  of  nine  parts  pure 
and  one  part  alloy:  that  tlio  weight  of  standard 
gold  in  the  eagle  should  be  two  hundred  and 
fifty-eight  grains,  and  in  the  half  eagle  and 
quarter  eagle,  respectively,  one  half  and  one 
quarter  of  that  weight  preciselv;  and  that  the 
weight  of  standard  silver  shoufd  be  in  the  dol- 
lar four  hundred  twelve  and  a  half  grains,  and 
in  the  half  dollar,  quarter  dollar,  dimes,  and 
half  dimes,  exactly  one  half,  one  quarter,  one 
tenth,  and  one  twentieth  of  that  weight. 

The  Act  of  1849  (9  Stat,  at  L.,  397)  authorized 
the  coinage  of  gold  double  eagles  and  gold  dol- 
lars conformably  in  all  respects  to  the  estab- 
lished standards  and,  therefore,  of  the  weights 
respectively  of  five  hundred  and  sixteen  grains 
and  twenty-five  and  eight  tenths  of  a  grain. 

The  meuiods  and  machinery  of  coinage  had 
been  so  improved  before  the  Act  of  1887  was 
passed,  that  unavoidable  deviations  from  the 
prescribed  weight  became  almost  inappreciable ; 
and  the  most  stringent  regulations  were  en- 
forced to  secure  the  utmost  attainable  exact- 
ness, both  in  weight  and  purity  of  metal. 

In  single  coins  the  greatest  deviation  toler- 
ated in  the  gold  coins  was  half  a  grain  in  the 
double  eagle,  eagle,  or  half  eagle,  and  a  quar- 
ter of  a  grain  in  the  quarter  eagle  or  gold  dol- 
lar (9  Stat,  at  L.,  898),  and  in  the  silver  coins,  a 
grain  and  a  half  in  the  dollar  and  half  dollar, 
and  a  grain  in  the  quarter  dollar,  and  half  a 
grain  in  the  dime  and  half  dime.  IS  Stat,  at  L. , 
140. 

In  1849  the  limit  of  deviation  in  weighing 
large  numbers  of  coins  on  delivery  by  the  chi^ 
coiner  to  the  treasurer,  and  by  the  treasurer  to 
depositors,  was  still  further  narrowed. 

With  these  and  other  precautions  against  the 
emission  of  any  piece  inferior  in  weight  or 
purity  to  the  prescribed  standard,  it  was 
thought  safe  to  make  the  gold  and  silver  coins 
of  the  United  States  legal  tender  in  all  pay- 
ments according  to  their  nominal  or  declared 
values.  This  was  done  by  the  Act  of  18S7. 
Some  regulations  as  to  the  tender,  for  small 
loans,  of  coins  of  less  weight  and  purity,  have 
been  made;  but  no  other  provision  than  that 
made  in  1837,  making  coined  money  a  legal 
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tender  in  all  payments,  now  exists  upon  the 
statute  books. 

The  design  of  all  this  minuteness  and  strict- 
ness In  the  regulation  of  coinage  is  easily  seen. 
It  indicates  the  intention  of  the  Legislature  to 
give  a  sure  guarant;^  to  ^^  people  that  the 
coins  made  current  in  payments  contain  the 
precise  weight  of  gold  or  silver  of  the  precise 
degree  of  purity  declared  by  the  statute.  It 
recognizes  the  fact,  accepted  b}[  all  men 
throughout  the  world,  that  value  is  inherent  in 
the  precious  metals;  that  gold  and  silver  are 
in  themselves  values,  and  being  such,  and  being 
in  other  respects  best  adapted  to  the  purpose, 
are  the  only  proper  measures  of  values;  that 
these  values  are  determined  by  weight  and 
puri^;  and  that  form  and  impress  are  simply 
certificates  of  value,  worthy  of  absolute  reli- 
ance oniy  because  of  the  known  integrity  and 
good  faith  of  the  government  whteh  gives 
tnem. 

The  propositions  just  stated  are  believed  to 
be  incontestable.  If  they  are  so  in  fact,  the  in- 
quiry concerning  the  legal  import  of  the  phrase 
"  dollars  payable  in  gold  and  silver  coin,  law- 
ful money  of  the  United  States,"  may  be  an- 
swered without  much  difficulty.  Every  such 
dollar  is  a  piece  of  gold  or  silver,  certified  to  be 
of  a  certain  weight  and  purity,  by  the  form  and 
impress  given  to  it  at  the  mint  of  the  United 
Slates  and,  therefore,  declared  to  be  legal  ten- 
der in  payments.  Any  number  of  such  dollars 
is  the  number  of  gp^ins  of  standard  ^Id  or  sil- 
ver in  one  dollar  multiplied  by  the  given  num- 
ber. 

Payment  of  money  is  delivery  by  the  debtor 
to  the  creditor  of  the  amount  due.  A  contract 
to  pay  a  certain  number  of  dollars  in  gold  or 
silver  coins  is,  therefore,  in  legal  import,  noth- 
ing else  than  an  agreement  to  deliver  a  certain 
weight  of  standard  gold,  to  be  ascertained  by 
a  count  of  coins,  each  of  which  is  certified  to 
contain  a  definite  proportion  of  that  weight.  It 
is  not  distinguishable,  as  we  think,  in  princi- 
ple, from  a  contract  to  deliver  an  equal  weij^ht 
of  bullion  of  equal  fineness.  It  is  distinguish- 
able, in  circumstance,  only  by  the  fact  that  the 
sufficiency  of  the  amount  to  be  tendered  in  pay- 
ment must  be  ascertained,  in  the  case  of  bull- 
ion, by  assay  and  the  scales;  while  in  the  case 
of  coin  it  may  be  ascertained  by  count. 

We  cannot  suppose  that  it  was  intended  by 
the  provisions  of  the  Currency  Acts  to  enforce 
satisfaction  of  either  contract  by  the  tender  of 
depreciated  currency  of  any  description  equiv- 
alent only  in  nominal  amount  to  the  real  value 
of  the  bullion  or  of  the  coined  dollars.  Our 
conclusion,  therefore,  upon  this  part  of  the  case 
is,  that  the  bond  under  consideration  was.  In 
legal  import,  precisely  what  it  was  in  the  under- 
standing of  the  parties,  a  valid  obligation  to  be 
satisfiedby  a  tender  of  actual  payment  accord- 
ing to  its  terms,  and  not  by  an  offer  of  mere 
nominal  payment.  Its  intent  was  that  the 
debtor  should  deliver  to  the  creditor  a  certain 
weight  of  gold  and  silver  of  a  certain  fineness, 
ascertainable  by  count  of  coins  made  legal 
tender  by  statute;  and  this  intent  was  lawful. 

Arguments  and  illustrations  of  much  force 
and  value  in  support  of  this  conclusion  might 
be  drawn  from  the  possible  case  of  the  re^al 
of  the  legal  tender  laws  relating  to  coin,  and 
the  consequent  reduction  of  coined  money  to 
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the  1ml  OQodition  of  bullion,  and  also  from  the 
KtiurcoiiditioD  of  partial  demonetization  to 
irtiich  gold  and  sUtbt  money  was  reduced  by 
the  iaiiadoetion  into  circulation  of  the  United 
Btttea  note*  and  national  bank  currency ;  but 
«e  think  it  unnecessary  to  pursue  this  branch 
at  the  discussion  further. 

Nor  do  we  think  it  necessary  now  to  examine 
the  question  whether  the  clause  of  the  Curren- 
tj  Acts,  making  the  United  States  notes  a  le- 
ptl  tender,  are  warranted  by  the  Constitution. 

Bat  we  will  proceed  to  inquire  whether,  up- 
on the  assumption  that  those  clauses  are  so  war- 
nated,  and  upon  the  further  assumption  that 
engagements  to  pay  coined  dollars  may  be  re- 
giitied  as  ordinary  contracts  to  pay  money 
latba  than  as  contracts  to  deliver  certain 
wtigbis  of  standard  Kold,  it  can  be  m^ntained 
tint  a  contract  to  pay  coined  money  may  be 
■iisflrd  by  a  tender  of  United  States  notes. 

Is  this  a  performance  of  the  contract  within 
the  tme  intent  of  the  Acts? 

It  must  be  observed  that  the  laws  for  the 
ednage  of  gold  and  silver  have  never  been  re- 
pealed or  modified.  They  remain  on  the  stat- 
ute book  in  full  force.  And  the  emission  of 
gM  and  silver  coins  from  the  mint  continues; 
the  actual  coinage  durinj;  the  last  fiscal  year 
having  exceeded,  accordmg  to  the  report  of  the 
dindor  of  the  mint,  nineteen  millions  of  dol- 
lar*. 

Kor  have  tboae  provisions  of  law  which  make 
these  ooina  a  legal  tender  in  all  payments  been 
repealed  or  modified. 

It  follows  that  there  were  two  descriptions 
of  money  in  use  at  the  time  the  tender  under 
oonsidemtion  was  made,  both  authorized  by 
law,  and  both  made  legal  tender  in  payments. 

The  statute  denomination  of  both  descriptions 
was  dollars ;  but  they  were  essentially  unlike 
in  nature.  The  coined  dollar  was,  as  we  have 
Mid,  a  piece  of  gold  or  silver  of  a  prescribed  de- 
gree of  puritv,  weighing  a  prescribed  number 
of  grains.  The  note  dollar  was  a  promise  to 
pay  a  coined  dollar;  but  it  was  not  a  promise 
to  pay  on  demand  nor  at  any  fixed  time,  nor 
was  it,  in  fact,  convertible  into  a  coined  dollar. 
It  was  impossible,  in  the  nature  of  things,  that 
these  two  dollars  should  be  the  actual  equiva- 
lents of  each  other,  nor  was  there  anything  in 
the  Currency  Acts  purporting  to  make  them 
such.  How  far  they  were,  at  that  time,  from 
being  actual  equivalents  has  been  already  stated. 

If,  then,  no  express  provision  to  the  contrary 
he  found  in  the  Acts  of  Congress,  it  is  a  just  if 
not  a  neceasory  inference,  from  the  fact  that 
both  descriptions  of  money  were  issued  by  the 
aame  government;  that  contracts  to  pay  in 
tiiha  were  equally  sanctioned  by  law.  It  is, 
indeed,  difficult  to  see  how  any  question  can  be 
■ade  on  this  point.  Doubt  concerning  it  can 
cnly  q>ring  from  that  confusion  of  ideas  which 
always  attends  the  introduction  of  varying  and 
onoertain  measures  of  value  into  circulation  as 
money. 

Tiie  aeTeral  statutes  relating  to  money  and 
lenl  tender  must  be  construed  together.  Let 
it  oe  supposed  then  that  the  statutes  providing 
for  the  coinage  of  gold  and  silver  dollars  are 
found  among  the  statutes  of  the  same  Congress 
which  enacted  the  laws  for  the  fabrication  and 
inoe  of  note  dollars,  and  the  Coinage  and  Note 
Aeu,  respectively,  make  coined  dollars  and 
Hee7  Wau.. 


note  dollars  legal  tender  in  all  payments,  as 
they  actually  do.  Coined  dollars  are  now 
worth  more  than  note  dollars;  but  it  is  not  im- 
possible that  note  dollars,  actually  convertible 
into  coin  at  the  chief  commercial  centers,  re- 
ceivable everywhere,  for  all  public  dues,  and 
made,  moreover,  a  legal  tender,  everwhere,  for 
all  debts,  may  become,  at  some  points,  worth 
more  than  coined  dollars.  What  reason  can  be 
assigned  now  for  saying  that  a  contract  to  pay 
coined  dollars  must  be  satisfied  by  the  tender 
of  an  equal  number  of  note  dollars,  which  will 
not  be  equally  valid  then,  for  saying  that  a  con- 
tract to  pay  note  dollars  must  be  satisfied  by  the 
tender  of  an  equal  number  of  coined  dollars?' 

It  is  not  easy  to  see  huw  difficulties  of  this 
sort  can  be  avoided,  except  hy  the  admission 
that  the  tender  must  be  accorcung  to  the  terms 
of  the  contract. 

But  we  are  not  left  to  gather  the  intent  of 
these  Currency  Acts  from  mere  comparison  with 
the  Coinage  Acts.  The  Currency  Acts  them- 
selves provide  for  payments  in  coin.  Duties  on 
imports  must  be  paid  in  coin,  and  interest  on 
the  public  debt,  in  the  absence  of  other  express 
provisions,  must  also  be  paid  in  coin.  And  it 
hardly  requires  argument  to  prove  that  these 
positive  requirements  cannot  be  fulfilled  if  con- 
tracts between  individuals  to  pay  coin  dollars 
can  be  satisfied  topay  their  nominal  equivalent 
in  note  dollars.  The  merchant,  who  is  to  pay 
duties  in  coin,  must  contract  for  the  coin  which 
he  requires;  the  bank  which  receives  the  coin 
on  deposit,  contracts  to  repay  coin  on  demand; 
the  messenger  who  is  sent  to  the  bank  or  the 
custom-house  contracts  to  pay  or  deliver  the 
coin  according  to  bis  instructions. '  These  are 
all  contracts,  either  express  or  implied,  to  pay 
coin.  Is  it  not  plain  that  duties  cannot  be  paid 
in  coin  if  these  contracts  cannot  be  enforced? 

An  instructive  illustration  may  be  derived 
from  another  provision  of  the  same  Acts.  It  is 
expressly  provided  that  all  dues  to  the  govern- 
ment, except  for  duties  on  imports,  may  De  paid 
in  United  States  notes.  If,  then,  the  govern- 
ment, needing  more  coin  than  can  be  collected 
from  duties,  contracts  with  some  bank  or  indi- 
vidual for  the  needed  amount,  to  be  paid  at  a 
certain  day,  can  this  contract  for  coin  be  per- 
formed by  the  tender  of  an  equal  amount  in 
note  dollars?  Assuredly  it  may  if  the  note  dol- 
lars are  a  legal  tender  to  the  government  of  all 
dues  except  duties  on  imports.  And  yet,  a  con- 
struction which  will  supportsuch  a  tender  will 
dereat  a  very  important  intent  of  the  Act 

Another  illustration,  not  loss  instructive,  may 
be  found  in  the  contracts  of  the  government 
with  depositors  of  bullion  at  tbe  mint  to  pay 
them  tbe  ascertained  value  of  their  deposits  in 
coin.  These  are  demands  against  the  govern- 
ment other  than  for  interest  on  tbe  public  debt; 
and  the  letter  of  the  Acts  certainly  makes 
United  States  notes  payable  for  all  demands 
against  the  government  except  such  interest. 
But  can  any  such  construction  of  the  Act  be 
maintained?  Can  judicial  sanction  be  given  to 
the  proposition  that  the  government  may  dis- 
charge its  obligation  to  the  depositors  of  bull- 
ion by  tendering  them  a  number  of  note  dol- 
lars equal  to  the  number  of  gold  or  stiver  dol- 
lars which  it  has  contracted  by  law  to  pay? 

But  we  need  not  pursue  the  subject  further. 
It  seems  to  us  clear,  beyond  controversy,  that  the 
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Act  moit  receive  the  reasonable  oonatruction, 
not  only  warranted,  but  required  by  the  com- 
parison of  its  provisions  with  the  provisions  of 
other  Acts,  and  with  each  other;  and  that  upon 
such  reasonable  construction  it  must  be  held  to 
sustain  the  proposition  Uutt  express  contracts  to 
pay  coined  dollars  can  only  be  satisfied  by  the 
pavment  of  coined  dollars.  They  are  not 
"  aebts  "  which  may  be  satisfied  by  the  tender 
of  United  States  notes. 

It  follows  that  the  tender  under  considera- 
tion was  not  sufficient  in  law,  and  that  the  de- 
cree directing  satisfaction  of  the  mortgage  was 
erroneous. 

Some  difficulty  has  been  felt  in  regard  to  the 
ludgments  proper  to  be  entered  upon  contracts 
for  the  payment  of  coin.  The  difficulty  arises 
from  the  suppoeition  that  damages  can  be  as- 
sessed onlv  in  one  description  of  money.  But 
the  Act  of  1793  provides  tAat  "  the  money  of  ac- 
count of  the  United  States  shall  beesprnsed  in 
dollars,  dimes,  cents  and  mills,  and  that  all  ac- 
counts in  the  public  offices,  and  all  proceedings 
in  the  courts  of  the  United  States,  shall  be  kept 
and  had  in  conformity  to  these  regulations." 

This  regulation  is  part  of  the  first  C!oinage 
Act,  and  doubtless  has  reference  to  the  coins 
provided  for  by  it.  But  it  is  a  jteneral  regula- 
non,  and  relates  to  all  accounts  and  all  judicial 
Ijroceedlngs.  When,  therefore,  two  descrip- 
tions of  money  are  sanctioned  by  law,  both  ex- 
pressed in  dollars  and  both  made  current  in 
payments,  it  is  necessary,  in  order  avoid  ambi- 
guity and  prevent  a  failure  of  justice,  to  regard 
this  r^:ulation  as  applicable  alike  to  both. 
When,  therefore,  contracts  made  payable  in 
coin  are  sfled  upon,  judgments  may  be  entered 
for  coined  dollars  and  parts  of  dollars;  and 
when  contracts  have  been  made  payable  in  dol- 
lars generally,  without  specifying  in  what  de- 
scription of  currency  payment  is  to  be  made, 
judgment  may  be  entered  generally,  without 
such  specification. 

We  have  alread  v  adopted  this  rule  as  to  judg- 
ments for  duties  oy  affirming  a  judgment  of 
the  Circuit  Court  for  the  District  of  California, 
OhtangKee  v.  {T.  A,  8  Wall..  890  [70  U.  S., 
XVni.,  72]  in  favor  of  the  United  Slates,  for 
$1,388.10,  payable  in  gold  and  silver  coin,  and 
judgments  for  express  contracts  between  indi- 
viduals for  the  payment  of  coin  may  be  en- 
tered in  like  manner. 

It  naiutt*  thtU  M«  d»er«»  of  ths  Oowrt  of  Ap- 
peal* of  New  York  miut  be  revened,  and  the 
eatue  remanded  tothateourt  for  further  proceed- 
ing*. 

Mr.  Juttiee  D»t1s,  concurring  in  the  result, 
said: 

I  assent  to  the  result  which  a  majority  of  the 
court  have  arrived  at,  that  an  express  contract 
to  pay  coin  of  the  United  States,  made  before 
tlie  Act  of  February  36, 1863,  commonly  called 
the  Legal  Tender  Act,  is  not  within  the  clause 
of  that  Act  which  makes  treasury  notes  a  legal 
tender  in  payment  of  debts ;  but  I  think  it  proper 
to  guaid  against  all  possibility  of  misappreheu- 
sioa  b^  slating  that  if  there  be  any  reasoning  in 
the  opmion  of  the  majority  which  can  be,appU- 
cable  to  any  other  class  of  contracts,  it  does  not 
receive  my  assent. 

Mr.  Juttiee  Swayne  said: 
I  concur  in  Uie  conclusion  announced  by  the 
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Ohitf  Juttiee.  My  opinion  proceeds  entirely 
upon  the  language  of  the  contract  and  the  con- 
struction of  ue  statutes.  The  question  of  the 
constitutional  power  of  Congress,  in  my  judg- 
ment, does  not  arise  in  the  case. 

Mr.  Juttiee  Killer,  dissenting: 

I  do  not  agree  to  the  judgment  of  the  court 
in  this  case,  and  shall,  without  apology,  make 
a  venr  brief  statement  of  my  reasons  for  believ- 
ing that  the  judgment  of  the  Court  of  Appe*la 
otNew  York  should  be  affirmed.  The  opinioD 
just  read  correctly  states  that  the  contract  in 
this  case,  made  before  the  passage  of  the  Actor 
Acts,  commonly  called  the  Legal  Tender  Acts, 
was  an  agreement  to  pay  $1,400  "in  gold  and 
silver  coin,  lawful  money  of  the  United  States. " 
And  I  agree  that  it  was  the  intention  of  both 
parties  to  this  contract  that  it  should  be  paid  in 
coin.  I  go  a  step  further  than  this,  and  agree 
that  the  legal  efFect  of  the  contract,  as  the  law 
stood  when  it  was  made,  was  that  it  should  be 
paid  in  coin,  and  could  be  paid  in  nothing  else. 
This  was  the  conjoint  effect  of  the  contract  of 
the  parties  and  the  law  under  which  that  con- 
tract was  made. 

But  I  do  not  agree  that  in  this  respect  the  con- 
tract under  connderation  differed,  either  in  the 
intention  of  the  parties,  or  in  its  legal  effect, 
from  a  contract  to  pay  $t,400  without  any  fur- 
ther description  of  the  dollars  to  be  paid. 

The  only  dollars  which,  by  the  laws  then  in 
force,  or  which  ever  had  been  in  force  since  the 
adoption  of  the  Federal  Constitution,could  have 
been  lawfully  tendered  in  payment  of  any  con- 
tract simply  for  dollars,  were  gold  and  silver. 

These  were  the  "lawful  money  of  the  United 
States"mentioned  in  the  contract, and  the  special 
reference  to  them  gave  no  effect  to  tliat  contract 
beyond  what  the  law  gave. 

The  contract,  then,  did  not  differ,  in  its  legal 
obligation,  from  any  other  contract  payable  in 
dollars.  Much  weight  is  attached  in  the  opinion 
to  the  special  intent  of  the  parties  in  ruiag  the 
words  gold  and  silver  coin,  but  as  I  have  shown 
that  the  intent  thus  manifested  is  only  what  the 
law  would  have  implied  if  those  words  had  not 
been  used,  I  cannot  see  their  importance  in  dte- 
tinguishing  this  contract  from  others  which  omit 
these  wonu.  Certainly  eveir  man  who  at  that 
day  received  a  note  payable  in  dollars.expected 
and  had  a  right  to  expect  to  be  paid  "in  ^Id 
and  silver  coin,  lawful  monev  of  the  United 
States."  if  he  chose  to  demand  it.  There  was, 
therefore,  no  difference  between  the  intention 
of  the  parties  to  such  a  contract,  and  an  ordinary 
contract  for  the  payment  of  money,  so  far  as 
the  right  of  the  payee  to  exact  coin  is  concerned. 
If  I  am  asked  why  these  words  were  used  in 
this  case,  I  answer,  that  they  were  used  out  of 
abundant  caution  by  some  one  not  familiar  with 
the  want  of  power  id  the  States  to  make  lesal 
tender  laws.  It  is  very  well  known  that  under 
the  system  of  state  banks,  which  furnished  al- 
most exclusively  the  currency  in  use  for  a  great 
many  years  prior  to  the  issue  of  the  legal  tender 
notes  by  the  United  States,  there  was  a  differ- 
ence between  the  value  of  that  currency  and 
gold,  even  while  the  bank  notes  were  promptly 
redeemed  in  gold.  And  it  was  doubtless  to  ex- 
clude any  possible  assertion  of  the  right  to  pay 
this  contract  in  such  bank-notes,  that  the  words 
gold  and  silver  coin  were  used,  and  not  with 
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aay  referenoe  to  a  possible  change  ia  the  laws 
of  1^  tender  established  by  the  United  States, 
wbi(£  had  never,  during  the  sixty  yean  that 
the  govenunent  had  be^  administered  under 
the  present  Constitution,  declared  anything  else 
to  be  a  legal  tender  or  lawful  money  but  gold 
sad  sUver  coin. 

But  if  I  oorrectlT  aoprehend  the  scope  of  the 
opinion  delivered  by  the  CAil^/iM<iM,theeiIort 
lo  prove  for  this  contract  a  special  intent  of  pay- 
ment in  gold,  is  only  for  the  purpose  of  bring- 
ing it  within  the  principle  there  asserted,  both 
by  express  words  and  by  strong  implication, 
that  all  contracts  must  be  paid  according  to  the 
iotention  of  the  parties  making  them.  I  think 
I  am  not  mistaken  in  my  recollection  that  it  b 
tmadly  stated  that  it  is  the  business  of  courts 
of  josiice  to  enforce  contracts  as  they  are  in- 
tended bv  the  parties,  and  that  the  tender  must 
be  scooraing  to  the  intent  of  the  contract. 

Now,  if  the  argument  used  to  show  the  intent 
of  the  parties  to  the  contract  is  of  any  value  In 
tbia  connection,  it  is  plain  that  such  intent  must 
enter  into,  and  form  a  controlling  element,  in 
Uie  judgment  of  the  court,  in  construing  the 
Legal  Tender  Acta. 

Ishall  not  here  consume  time  by  any  attempt 
to  show  that  Um  contract  in  this  case  is  a  debt, 
or  that  when  Congress  said  tliat  the  notes  it  was 
tboat  to  ismie  shoud  be  received  as  a  l^;al  tend- 
er in  payment  for  all  private  debts,  it  intended 
that  which  these  woros  appropriately  convey. 
To  aanune  that  Congress  did  not  intend  by  that 
Act  to  anthorize  a  payment  by  a  medium  dif- 
fering from  that  which  the  parties  intended  by 
the  oontiBCt  is  in  contradiction  to  the  express 
hognage  of  the  statute,  to  the  sense  in  which 
it  was  acted  on  by  the  people,  who  paid  and 
noHved  those  notes  in  oischaige  of  contracts 
for  incalculable  miUiona  of  dollars,  where  gold 
dollars  almie  had  been  in  contemplation  of  the 
pi>tieB,and  to  the  decisions  of  the  highest  courts 
of  fifteen  States  in  the  Union,  being  all  that  have 
paned  upon  the  subject. 

As  I  have  no  doubt  that  it  was  intended  by 
those  Acts  to  make  the  notes  of  the  United  States 
to  which  they  applied  a  legal  tender  for  all  pri- 
me debts  then  due,  or  which  might  become 
doe  on  contracts  then  in  existence,  without  re- 

dto  the  intent  of  the  parties  on  that  point, 
ist  dissent  from  the  judgment  of  the  court, 
and  from  the  opinion  on  which  it  is  founded. 

Qt^a-^  WaU.  81. 2SS,  M2;  8  WaU.,  lU,  607,  SOB :  11 
WiU.,aBD;  U  WaU.,  aS4.  flSK,  fle9;  U  Wall.,  2(3,  870 ; 
RWaU..«a;  fi6U.8..aM;  g8U.8_aH,  (B6;  SBen., 
HUMS:  5  Ben.,  14S:S  DlU.,  IM ;  1  Sawy., 81 ; 8 Bank. 
KebUB:  88  IlL,  360,388:  M  Ind.,  881 :  8t  Pa.,  156 ;  «1 
KTT-  S(1  ;  6  Am.  Bep.,  Ut  (M  111..  111! :  5  Am.  Rep., 

aadtttx^  tei):  le Am.  Bep.,  iih  ae  Me.,  lao);  m 
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THOMAS  C.  BUTLER,  Plf.  mi  Brr., 

t. 

BENJAMIN  p.  HOBWITZ. 

CSee  &  C.  7  WalL,Hfr4ej 

CfiUraet  to  pay  in  earn — effect  of— damage*  tn 
floth — eurren^  lofct. 

A  oontnMt  to  pay  a  certain  sum  In  grold  and  silver 
coin  la  a  oontiact  to  deliver  a  certain  weif  ht  of 
fold  and  saver  to  be  ascertained  by  count. 

naiaasf  npoo  such  oontraots  must  be  assessed 
■B  coin,  and  judgment  rendered  accordingly. 
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BSeot  of  the  curreD<9'  laws  on  such  coatraols 
considered. 

[No.  70.] 

Submitted  Fib.  S,  1869.     Decided  Mcur.  1,  1869. 

F  ERROR  to  the  Court  of  Common  Pleas  of 
the  State  of  Maryland. 

This  action  was  commenced  in  a  Justice 
Court  of  Maryland  by  the  present  defendant  in 
error,  where  judgment  was  rendered  pro  forma 
for  the  defendant.  The  case  was  appealed  to 
the  court  of  common  pleas  by  the  plaintiff. 
That  court  being  the  highest  state  court  having 
jurisdiction  of  an  appeS  from  a  justice  court, 
the  original  defendant  sued  out  this  writ  of  er- 
ror, judgment  having  been  rendered  against 
him  in  the  common  pleas. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Xr.  John  Randolph  Qolnn,  for  plaintiff 
in  error: 

To  coin  money  is  an  act  of  sovereignty,  origi- 
nal or  derivative.  When,  in  the  exercise  of 
that  power,  a  nation  issues  money,  whether  coin 
valuable  intrinsically  or  notes  valuable  rela- 
tively, based  on  the  credit  of  the  nation,  either 
Irind  Is  of  equal  denominational  value  in  every 
court  of  law  in  the  nation.  And  the  contracts 
of  citizens  must  be  measured  by  whichever 
kind  the  policy  of  the  government  from  time 
to  time  requires  and  issues.  When  the  lease 
was  made,  the  money  of  the  nation  was  of  a 
certain  kind;  it  is  of  that  kind  no  longer,  but 
of  a  kind  competent  to  th^  nation  to  Inue,  and 
the  contract  must  yield  to  the  policy  of  the  law 
making  power. 

BueAegger  v.  ShuU*.  18  Mich.,  420;  Bhoen- 
berger  v.  WatU,  1  Am.  Law  Reg.  (N.  8.),  668. 

What  Congress  declares  to  be  money  for  a 
specific  purpose,  is  the  money  obligatory  on  the 
citizen  to  use  for  such  purpose ;  andthough  Con- 
gress may  have  the  power  to  discriminate  be- 
tween different  kinds  of  money  in  the  interest 
of  public  policy,  individuals  have  not;  courts 
have  not.  As  to  them,  all  money  is  legally 
identical,  and  discriminating  contracts  made 
by  individuals  should  meet  no  favor. 

Oarpentier  v.  Atherton,  36  Cal.,  664. 

A  contract  to  pay  in  gold  dollars  is  not  a  bull- 
ion or  merdianaise  contract,  but  a  contract  for 
money,  and  is  therefore  payable  in  lawful  money. 

Bhoenberger  v.  Watt*,  lupra;  Metr.  Bk.  v. 
Van  Dyck  and  Maier  v.  BooteveU,  27  N.  Y., 
400:  Buchegger  v.  3^ulU,  supra;  SehoUeriberger 
V.  BrinUm,  63  Pa.,  9;  Mervine  v.  Bailor,  52  Pa., 
18;  Dati*  v.  Barton,  62  Pa.,  23;  Kroetur  v.  Col- 
hnm,  62  Pa.,  24;  Sandford  v.  Hay»,  62  Pa., 
86;  Graham  v.  Manhall,  63  Pa.,  28;  Laughlin 
V.  Harney,  62  Pa.,  80. 

An  agreement  that  at  a  certain  time  gold  was 
at  a  premium,  cannot  be  entertained  by  a  court 
to  justify  its  discrimination. 

Wood  V.  BuUene,  6  Allen,  616;  Oairpentier  ▼. 
iitA«rfc>»,36Cal.,  676;  Wamiboldyt.  BehUeting, 
16  la.,  248;  Troutmany.  Goning,  16  la.,  41S; 
Bintrager  v.  Bate*,  18  la.,  174. 

Mr.  Benjamin  J.  Horwita,  in  person. 

Mr.  ChitfJufHee  Chjuse  delivered  the  opin- 
ion of  the  court: 

The  ptindples  which  determined  the  case  of 
Broneon  v.  Bode*  [ante,  141]  will  govern  our 
Judgment  in  this  case. 
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The  record  shows  a  suit  for  breach  of  a  cove- 
nant for  payment  of  rent  contained  iu  a  lease  of 
certain  premises  in  the  City  of  Baltimore,  made 
in  1791,  for  ninety- nine  years,  renewable  for- 
ever  upon  an  "  Annual  rent  of  fifteen  pounds 
current  money  of  Maryland,  payable  in  English 
golden  guineas,  weighing  nre  pennyweights 
and  six  grains,  at  thirty-five  shillings  each,  and 
other  gold  and  silver  at  their  present  weights, 
and  rates  established  by  Act  of  Assembly." 

The  obvious  intent  of  the  contract  was  to 
secure  payment  of  a  certain  rent  in  gold  and 
nlver,  and  thereby  avoid  the  fluctuations  to 
which  the  currency  of  the  country,  in  the 
days  which  preceded  and  followed  the  estab- 
lishment of  our  independence,  had  been  sub- 
ject, and  also  all  future  fluctuations  incident 
to  arbitrary  or  uncertain  measures  of  value, 
whether  introduced  by  law  or  usage. 

It  was  agreed  in  the  court  below  that  the  rent 
due  upon  the  lease,  reduced  to  current  gold  and 
silver  coin,  was,  on  the  first  day  of  January, 
1866,  $40;  and  judgment  was  rendered  on  the 
a7th  June,  1866,  for  $59.71. 

This  judgment  was  rendered  as  the  legal  re- 
sult of  two  propositions:  (1)  That  the  covenant 
in  the  lease  required  the  delivery  of  a  certain 
amount  of  gold  and  silver  in  payment  of  rent; 
and  (2)  That  damages  for  non  performance 
must  be  assessed  in  the  legal  tender  currency. 

The  first  of  these  propositions  is,  in  our  judg- 
ment, correct ;  the  second  is,  we  ttiink,  errone- 
ous. 

It  is  not  necessary 'to  go  at  length  into  the 
grounds  of  this  conclusion.  We  wul  only  state 
briefly  the  general  propositions  on  which  it  rests ; 
some  of  which  have  been  already  stated  more 
fully  in  Broiuon  v.  Bode*. 

A  contract  to  pay  a  certain  sum  in  gold  and 
silver  coin  is,  in  substance  and  legal  effect,  a 
contract  to  deliver  a  certain  weight  of  gold  and 
silver  of  a  certain  fineness,  to  be  ascertained  by 
count.  Damages  for  non-performance  of  such 
a  contract  may  be  recovered  at  law  as  for  non- 
performance of  a  contract  to  deliver  bullion  or 
other  commodity.  But  whether  the  contract  be 
for  the  delivery  or  payment  of  coin  or  bullion, 
or  other  property,  damages  for  non-performance 
must  be  assessed  in  lawful  money;  that  is  to 
say,  in  money  declared  to  be  legal  tender  in  pay- 
ment, by  a  law  made  in  pursuance  of  the  Con- 
stitution of  the  United  Slates. 

It  was  not  necessary  in  the  case  of  Bronton  v. 
Boddt,  nor  is  it  necessary  now,  to  decide  the 
question,  whether  the  Acts  making  United 
States  notes  legal  tender  are  warranted  by  the 
Constitution.  We  express  no  opinion  on  that 
point;  but  assume,  for  the  present,  constitution- 
ality of  those  Acts.  Prooeeding  upon  tJiis  as- 
sumption, we  find  two  descriptions  of  lawful 
money  in  use  under  Acts  of  Congress,  in  either 
of  which  damages  for  non-performance  of  con- 
tracts, whether  made  before  or  since  the  pas- 
sage of  the  Currency  Acts,  may  be  properly  as- 
sessed, in  the  absence  of  any  different  under- 
standing or  agreement  between  parties.  But  the 
obvious  intent,  in  contracts  for  payment  or  de- 
livery of  coin  or  bullion,  to  provide  against 
fluctuations  in  the  medium  of  payment,  war- 
rants the  inference  that  it  was  the  understanding 
of  the  parties  that  such  contracts  should  be 
satiafled,  whether  before  or  after  Judgment,  only 
by  tender  of  coin,  while  the  absence  of  any  ex- 
160 


press  stipulation,  as  to  description,  in  conlracta 
for  payment  in  money,  generally  warrants  Uie 
opposite  inference  of  an  understanding  brtween 
parties  that  such  contracts  may  be  sausfled,  be- 
fore or  after  judgment,  by  the  tender  of  any 
lawful  money. 

Thix  inference  as  to  contracts,  made  previous 
to  the  passage  of  the  Acts  making  United  States 
notes  a  legal  tender,  is  strengthened  by  tbe  con- 
sideration that  those  Acts  not  only  do  not  pro- 
hibit, but,  by  strong  implications,  sanction  con- 
tracts made  since  their  passage  for  payment  of 
coin;  and  consequently,  taken  in  connection 
with  the  provision  of  the  Act  of  1792,  concern- 
ing money  of  account,  require  that  damages 
upon  such  contracts  be  assemed  in  coin,  and 
judgment  rendered  accordingly;  leaving  the  as- 
sessment of  damages  for  breach  of  other  con- 
tracts to  be  made,  and  judgments  rendered  in 
lawful  money.  It  would  oe  unreasonable  to 
suppose  that  the  Legislature  intended  a  differ- 
ent rule  as  to  contracts  prior  to  the  enactment 
of  the  currency  laws,  from  that  sanctioned  by 
them  in  respect  to  contracts  since.  We  are  of 
the  opinion,  therefore,  that  under  the  existing 
laws,  of  which,  in  respect  to  l^al  tender,  the 
constitutionality  is,  we  repeat,  in  this  case,  as- 
sumed, damages  may  be  properly  assessed  and 
Judgments  rendered,  so  as  to  give  full  effect  to 
the  intention  of  parties  as  to  the  medium  of  pay- 
ment. When,  therefore,  it  appears  to  be  the 
clear  intent  of  a  contract  that  payment  or  satis- 
faction shall  be  made  in  gold  and  silver,  dam- 
ages should  be  assMsed  and  Judgment  rendered 
accordingly. 

It  follows  that  in  the  case  twfore  us  the  Judg- 
ment was  erroneously  entered.  The  damaces 
should  have  been  assessed  at  the  sum  agreed  to 
be  due,  with  interest,  in  gold  and  silver  oo4n, 
and  judgment  should  have  been  entered  in  coin 
for  that  amount,  with  costs. 

The  jvdgmtnt  of  tht  Court  of  Oommon  Pteat 
mu»t,  therefore,  be  retorted,  and  the  eau»e  r«- 
muTtded  for  farther  proeeedirtfit. 

Mt.  Jtutiee  Miller,  dissenting: 

I  believe  the  Judgment  of  the  court  Iielow  was 
right,  because  I  understand  the  original  con- 
tract to  have  been  an  agreement  to  pay  in  En- 
glish iruineas,  as  a  commodity,  and  their  valae 
was,  tlierefore,  properly  computed  in  the  legal 
tender  notes  which  by  law  would  satisfy  Sie 
judgment. 

I  cannot  agree  to  the  opinion,  for  the  wanons 
given  in  my  dissent  m  the  case  of  Brvnion  ▼. 
Bodei. 

Cited-7  Wall..  81 :  8  WalU 445, a07 :  U  WaU-UD : 
12  Wall.,  634 :  14  Wall.,  M3.  nO ;  8  Wood,  614 ;  8  Ben.. 
486;  fi  Ben.,  14«:  M  Iad.Ts84;  MIU..48t;  S6  111.,  an, 
888 ;  16  Minn.,  18» ;  5  Am.  Bep..  Ii4  (M  IU.,  411); «  Am. 
Rep.,  710(4fi  Ala.,  EST):  8  Am.  Rep.,  68  M  Ohio.  4a«: 
16  Am.  Rep.,  418  («8  Me.,  160);  M  O.  St..  80 :  104  Ifaas- 
198.  S21 ;  106  Mass.,  SXi. 


EDWIN   C.    LITCHFmLD,  Pff.  in  Brr., 

V. 

THE  DUBUQUE  AND  PACIFIC  R  R.  CO. 

(See  8.  C  T  WaU„  270-2TS) 

S^gTeet  (7f  mandamus  to  court  betotB—judgmont  As 
pur»uanee<(f  new  title  aegutredtmeeiuUbegmm, 
houatetrted. 
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Id  u>  action  to  leoover  land,  a  mandnmuit  Issued 
from  this  court  to  the  court  below  to  enter  u  judff- 
nent  In  favor  of  defendant,  does  not  authorize  a 
aludgmeat  that  defendant  hath  rlsbt  to  the  lands 
claimed. 

The  Judgment  entered  pursuant  to  the  mandamus 
ihould  have  been  almpl}'  in  favor  of  the  defendant 
npoQ  the  Issue  joined  and  for  the  costs. 

If,  slnoe  the  commencement  of  his  suit,  the  plaint- 
iff has  acquired  a  title  to  the  land  sued,  (or  that 
title  can  be  asserted  only  In  a  new  action. 

[No.   71.] 
Argued  Fib.  3,  1869.       Decided  Fib.  IS,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

This  action  was  brougiit  in  the  District  Court 
of  the  United  States  for  the  District  of  Iowa, 
Northern  Division,  by  the  plaintiff  in  error,  to 
recover  certain  lands.  Judgment  was  rendered 
in  that  court  for  the  plaindS,  but  subsequently 
levened  bv  this  court.  Thereafter  a  motion  was 
made  by  ue  plaintiff  in  the  said  district  court 
for  a  new  trial,  and  was  granted  by  that  court. 
The  case  haying  been  subsequently  transferred 
to  the  circuit  court,  a  writ  of  mandamus  was 
iasoed  from  this  court  to  said  circuit  court,  in 
leoixdaiice  with  which,  by  a  decree  of  the 
said  circuit  court,  the  order  for  a  new  trial 
made  by  the  district  court  was  vacated.  There- 
upon the  plaintiff  sued  out  tliis  writ  of  error, 

Tlie  case  is  further  stated  by  the  court. 

Mr.  E.  C.  Utebfleld,  in  person,  plaintiff 
in  error. 

Mr.  ittm,  Onuit,  for  defendant  in  error. 

Mr.  Jvttiee  Swajme  delivered  the  opinion  of 
tlK  court: 

The  record  shows  this  state  of  facts:  Litch- 
field, the  plaintiff  in  error,  brought  an  action 
to  recover  the  land  described  in  his  declaration, 
averring  that  he  claimed  and  was  entitled  to 
possession.  It  set  up  no  title  in  itself.  The 
defendant,  the  Railroad  Company,  denied  the 
■negation  of  his  right  of  possession.  The  case 
went  to  trial  upon  the  issue  so  made,  and  a 
judgment  was  rendered  in  favor  of  the  plaint- 
iff. The  Railroad  Company  brought  the  case 
into  this  court  by  a  writ  of  error.  The  judg- 
neot  was  reversed,  and  a  mandate  was  sent  to 
Uk  court  whence  the  cause  came,  commanding 
it  "  to  enter  judgment  for  the  defendant  be- 
low." That  court  accordingly  entered  judg- 
Bent  as  follows: 

"It  is.  therefore,  ordered  and  adjudged  that 
the  plaintiff  has  no  title  to  the  lands  in  dispute, 
and  that  the  plaintiff  pay  all  costs  taxed  at 
t ,  and  that  execution  issue  therefor." 

This  was  done  at  the  October  Term,  1H61,  of 
that  court 

At  the  aame  term  the  court,  on  the  motion 
of  litcbfleld,  set  aside  the  judgment  so  entered 
lad  granted  him  a  new  trial  At  the  October 
Tcnn,  1868,  on  his  motion,  the  suit  was  dis- 
miMed  and  a  judgment  was  rendered  against 
him  for  costs.  At  the  December  Term,  1863, 
of  this  court,  a  writ  of  mandamut  was  issued, 
whereby  the  court  l)elow  was  commanded  to 
vacate  the  order  granting  a  new  trial,  and  to 
enter  a  judgment  in  favor  of  the  Railroad 
Company,  according  to  the  mandate  sent  down 
upon  the  reversal  of  the  judgment.  The  cir- 
cuit court,  at  the  October  Term,  1864,  did  ac- 
cordingly vacate  the  order  granting  a  new  trial. 
Ilie  ent^,  after  doing  this,  proceeds  as  follows: 

"And  It  is  further  considered  and  adjudged, 

SteTWoLu 


that  the  said  defendant,  the  said  Dubuque  and 
Pacific  Railroad  Company,  haih  right  to  the 
land*  claimed  in  the  declaration — that  is  to  say, 
section  one  (I)  in  township  eighty  eight  north, 
in  range  twenty-nine  (29)  west  of  the  fifth  prin- 
cipal meridinn,  and  lying  in  the  northern  divis- 
ion of  the  State  of  Iowa,  and  to  the  possession 
thereof,  and  lliat  the  said  defendant  recover  of 
the  pl^ntiff  the  costs  in  this  cause  accrued, 
taxed  at  f ,  and  have  execution  therefor." 

Litchfield  excepts  to  this  judgment,  and  in- 
sists: 

That  the  ris^ht  of  the  Railroad  Company  to 
the  land  in  controveisy  was  never  in  issue,  and 
never  decided ; 

That  the  second  judgment,  in  so  far  as  it 
determines  that  the  CompanThad  such  right,  Is 
erroneous,  ami  unwarranted  by  the  mandate  and 
by  the  writ  of  mandamus  from  this  court; 

And  that  it  should  have  been  like  the  first  Judg- 
ment, that  the  plaintiff  had  no  title  to  the  land, 
etc. 

We  think  these  objections  well  token,  and 
that  the  judgment  entered  pursuant  to  the  man- 
damus should  have  been  like  the  prior  one, 
simply  in  favor  of  the  defendant  upon  the  issue 
joined  and  for  the  costs.  This  proMeding  is  the 
proper  one  to  correct  the  error  complained  of. 
Martiny. Hunter's  Lessee,  1  Wheat..  864.  There 
can  be  no  doubt  of  the  power  of  the  courts  to 
vacate  the  order  of  dismissal,  and  to  reinstate 
the  case,  independently  of  the  order  contained 
in  the  writ  of  mandamus.  3e  parte  Bradstreet, 
7  Pet.,  648;  Liteh  v.  Martin,  10  West  Law 
Jour.,  495;  AtUns  v.  Gfaleon,  11  Met,  110.  If 
there  could  otherwise  be  any  doubt  upon  the 
subject,  the  command  of  the  writ  is  conclusive 
as  to  the  proceedings  had  in  conformity  to  it. 

If,  since  the  commencement  of  this  suit,  the 
plaintiff  has  acquired  a  title  to  the  land,  as  he  in- 
sists, that  title  can  be  asserted  only  in  a  new  ac- 
tion. MeCool  V.  Smith,  1  Black,  409  [66  U.  8., 
XYII,  818].  After  the  decision  by  this  court, 
the  court  below  had  no  power  but  to  enter  a 
judgment  according  to  the  mandate,  and  to  car- 
ry iLat  j  udgment  into  execution .  This  was  the 
endofthecase.  He  parte  Dubuque  d  Rieifie  R. 
B.  Ck>.,l  Wall.  78  [68  U.  8.,  XVIL,  616]. 

7^  judgment  before  us  is  reversed.  The  cause 
mil  be  remanded  to  the  Oireuit  Court,  viilh  diree- 
Hone  to  enter  a  judgment  in  conformity  to  this 
opinion. 


JACOB  LABER,  Plff-  »n  Brr., 

«. 

TUNI8  COOPER 

(See  &  0.,  7  WaU.,  BaS-6TU 

Irregularity  cured  by  terdiet—o^eetion  not  made 
in  court  below— eieeeption  necessary— instrue- 
tions  to  jury,  when  may  be  rtfused—inotion 
for  new  trial,  not  renewable. 

The  Irretrularltr  that  there  Is  no  replloatton  to  a 
plea,  Is  cured  by  the  trial  and  verdict. 

W  here  an  objection  was  not  made  In  the  court 
below.  It  cannot  be  made  here. 

In  order  to  make  an  objection  to  evidence  avail- 
able. It  is  necessary  that  on  exception  should  be 
distinctly  taken,  and  placed  upon  the  record. 

It  is  not  error  for  a  court  to  refuse  to  er<ve  the 
instructions  asked  for,  even  if  oorreot  In  point  of 
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law,  provided  thoee  Blven  cover  tba  entire  caao  and 
submit  It  properly  to  the  imr. 
Tbe  ovemiiliiir  of  •  motion  for  a  new  trial  can- 


not be  made  the  lubtect  of  review  by  tbia  court. 

[No.  83.] 
Argued  Fib.  i,  1869.       DeMed  FA.  IS.  1869. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  action  was  brought  on  a  promissory  note 
against  the  maker. 

Tbe  defense  yras  that  it  was  given  to  a  railroad 
company  in  exchange  for  its  stock  and  that, 
at  the  time  it  was  given,  the  company  agreed 
in  writing  with  defendant  that  in  consideration 
that  he  assiraied  to  the  company  his  right  to 
any  dividends  on  the  stock,  tbe  company  would 
save  him  harmless  from  the  payment  of  inter- 
est and  from  any  loss  whatever  from  his  sub- 
scription to  the  stock,  and  that  tbe  plaintiff, 
who  was  the  assignee  of  the  company,  took 
with  knowledge  of  this  agreement ;  that  the  note 
was  obtainea  by  fraudulent  representations; 
that  the  plaintiff  knew  of  those  representations 
and  of  Uieir  uptruth  at  the  time  he  took  the 
note;  and  that  plaintiff  was  not  a  bona  fide 
holder,  for  value,  of  the  note. 

The  court  below  charged  the  jury  that  the 
plaintiff  was  a  bonaflde  holder  of  the  note,  and 
could  recover  if  be  did  not  know  that  there 
vas'any  false  or  fraudulent  representations 
made  at  the  time  or  previous  to  its  execution, 
and  which  caused  its  execution,  and  if  he  did 
not  know  of  the  contract  or  agreement  given 
by  the  laikoad  company  at  the  time  it  was  ex- 
ecuted, and  if  he  paid  value  for  it. 

The  plaintiff  recovered,  and  defendant 
brought  writ  of  error  to  this  court. 

The  case  is  further  stated  by  the  court. 


ity ; 
V  for 


Mr.  M.  H.  Carpenter,  for  plaintiff  in  er- 
ror. 
Met$n.  L.  Jaala,  and  Lewis  UmlMif^  for 

defendant  in  error. 

Mr.  Jtiitiet  Swa^yne  delivered  the  opinion 
of  thecoort: 

In  this  case  the  Ull  of  exceptions  furnishes 
the  same  ground  of  complaint,  which  was  re- 
marked upon  in  Lincoln  v.  Oltiflin  [ajU«,  106], 
heretofore  decided  at  this  term.  In  the  case  be- 
fore us,  it  Alls  a  hundred  and  twenty- seven 
printed  pages.  The  points  arising  for  our  con- 
sideration could  have  been  better  presented  in 
a  very  small  part  of  this  space.  Such  a  mass 
of  unnecessary  matter  has  a  tendency  to  involve 
what  is  really  important  in  obscurity  and  con- 
fusion. Its  presence  is  a  violation  of  the  4th 
Rule  of  this  court.  Its  examination  consumes 
our  time,  incieaaec  our  labor,  and  can  subserve 
no  useful  purpose.  The  subject  was  so  fully 
considered  in  ue  case  referred  to,  that  we  deem 
it  unnecessary  to  pursue  it  further  upon  this 
occasion. 

Winnowing  away  the  chaff,  we  And  the 
questions  left  for  our  examination  neither  nu- 
merous nor  difficult  of  solution. 

The  declaration  contains  two  counts  upon  a 
promissory  note,  made  by  Laber  to  the  Racine 
and  Milwaukee  Railroad  Company,  or  order, 
for  $8,700,  dated  the  6th  of  May,  1866,  paya- 
ble five  vears  from  the  10th  of  May,  in  that 
year,  with  interest  at  the  rate  of  ten  per  cent. 
per  annum,  payable  annually,  on  the  10th  of 
Sby;  principle  and  interest  payable  aX  the  of- 


flee  of  the  company,  in  the  City  of  Racine,  in 
the  State  of  Wisconsin,  and  indorsed  by  tbe 
payee,  by  H.  S.  Durand,  its  president,  to  the 
plaintiff.  The  declaration  contains  also  tbe 
common  counts. 

The  defendant  pleaded  the  general  issue,  aiid 
three  special  pleas. 

The  first  special  plea  avers  that  the  note  and 
a  mortgage  securing  its  payment  were  given 
to  the  railroad  company  for  thirty -seven  shares 
of  its  capital  stock;  that  there  was  no  consider- 
ation for  the  note;  that  it  was  obtained  from 
the  defendant  by  false  and  frandnleat  repre- 
sentations; and  that  these  facts  were  known  to 
the  plaintiff  when  the  note  oame  into  his 
possession.  The  second  special  pka  denies  the 
indorsement  of  the  note  to  the  pWpdC  as 
averred  in  the  first  count.  The  tfaM  fecial 
plea  in  to  the  same  effect,  as  to  the  indorsement 
averred  in  the  second  count.  All  the  special 
pleas  conclude  with  a  verification. 

To  the  first  of  the  special  pleas,  the  plaint- 
iff replied  denying  the  knowledge  of  the  alleged 
false  and  fnuidulent  representations,  before 
and  at  the  time  of  Ute  indorsement  and  transfer 
of  the  note.  To  the  second  and  third  spedal 
pleas,  no  replications  were  filed. 

The  cause  proceeded  to  trial.  The  record 
shows  that  a  large  mass  of  testimony  was 
given  by  the  defendant  relating  to  lx>th  the  de- 
fenses set  up  by  the  special  pleas.  A  prayer  for 
Instructions  was  submitted  by  the  defendant. 
The  court  refused  to  give  them,  but  charged 
the  jury  fully  upon  the  whole  case.  Both  the 
subjects  presented  by  the  special  pleas  were 
fully  discussed.  Indeed,  they  were  the  only 
grounds  of  the  controvert  wtween  the  par- 
ties. The  case  was  tried,  in  all  respects,  as  if 
the  pleadings  had  been  formal  and  pmect  The 
jury  found  for  the  plaintiff.  The  language  of 
tbe  verdict  is:  "We,  the  Jurv,  find  the  urnie 
for  tbe  plaintiff,  and  assess  his  damages,  "etc. 
The  defendant  moved  for  a  new  trial.  The 
motion  was  overruled,  and  judgment  entered 
upon  the  verdict.  The  defenduit  excepted  to 
the  refusal  to  charge  as  prayed,  to  twelve  pas- 
sages in  the  charge  as  given,  and  to  the  ovetrui- 
ing  of  his  motion  for  a  new  trial. 

I.  It  is  objected,  as  an  error,  that  no  repli- 
cation was  put  in  to  the  pleas  denying  the  in- 
dorsement of  the  note. 

The  plea  of  the  general  issue  would  have 
made  it  incumbent  upon  the  plaintiff  to  prove 
tbe  indorsement  as  averred  in  the  declaration, 
but  that  the  Statute  of  Illinois,  adopted  by  the 
circuit  court  as  a  rule  of  practice,  dispenses  With 
such  proof,  unless  the  fact  is  denied  by  the  de- 
fendant under  oath.  The  oath  of  the  defend- 
ant was  affixed  to  both  the  pleas,  raisins  the 
question.  As  they  only  denied  what  the  pMlit* 
m  had  alleged,  contained  no  new  mattw,  sad 
no  special  traverse,  they  should  haveoondaded 
to  the  country,  and  not  to  the  court.  The  de- 
fect was  one  of  form,  and  could  Jiave  been 
reached  by  a  special  demurrer.  The  trial  pro- 
ceeded as  if  they  had  concluded  to  thecountiT, 
and  a  rimiUteir  had  been  added  by  the  plaintiff. 
To  the  objection  now  taken,  there  are  several 
answers.  The  InegularitT  is  cured  by  the  trial 
and  verdict.  Coan  v.  Whitmort,  18  Johns., 
853;  Sracsb  v.  UO^er,  Breese,  14;  BUntat. 
Van  OurUn;  S  Vt,  116;  BuVitan  ^.DdUn*.  18 
IlL,  88;  Omtehv.  Barton,  1  Morris,  864.    The 
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objectioii  comes  too  late;  not  having  been  made 
in  tlie  court  below,  it  cannot  be  m^e  here.  It 
i*  within  the  SSd  section  of  the  Judiciary  Act 
o(  1780,  which  forbids  a  judgment  to  be  re- 
Tcned  tar  any  want  of  form  in  the  proceed- 
inn,  except  such  as  shall  have  been  specially 
pouted  oat  by  demurrer. 

IL  It  IB  said  that,  conceding  the  issues  in- 
tended to  be  made  bv  the  defendant  were  in 
bet  submitted  to  the  jury,  the  verdict  does  not 
icspond  to  them;  but  that  it  flnds  "the  issue" 
—but  one — and  not  designating  which  one,  for 
Uie  plaintiff. 

It  was  competent  for  the  court  to  amend  the 
vtnlict  by  changing  the  term  "issue"  from  the 
'ir  to  the  plural.  This  would  have  re- 
I  the  ground  of  the  objection,  A  verdict, 
I  it  be  a  special  one,  Is  always  amendable 
bT  the  notes  of  the  judge.  1  Chit.  PI.,  411; 
OMlai^  Y.  MeDoieaU,  1  Bay,  490;  Korrig  v. 
Durktm,  9  Cow.,  151:  Sayre  v.  Jeweti,  12 
Wend..  138;  Fiiml  ▼.  Harden,  9  Berg.  &  R,  28. 
The  proper  ameDdment  would,  douotless,  have 
been  made  bdow  if  the  attention  of  the  court 
had  l>een  called  to  the  subject.  Like  the  pre- 
ceding objection,  it  is  made  here  too  late,  and 
iiwitnin  the  Act  of  Congress  referred  to,  upon 


the  MbiMst  of  jeofails. 
OL  Upool    - 
mnd,  aa  ai 

h       appears  that  the  admission  of  a  part  of  it  was 


in.  Upoo  looking  through  the  testimony  of 
Dannd,  aa  aet  out  In  the  bill  of  exceptions,  it 


uLjei-ted  lo  by  llie  (Itfendant,  hut  it  docs  not  ap- 
pear that  the  objection  was  overruled,  antl  ex 
ception  taken.  It  only  appears  that  the  testi 
mony  was  admitted  after  the  objection  was 
made.  A^on  constat,  but  that  the  objection  w:is 
waived,  or  the  decision  acquiesced  in.  In  or- 
der to  make  such  a  ix)int  available,  it  is  neces- 
sary that  an  exception  should  be  distinctly 
taken,  and  placed  upon  (he  record. 

IV.  It  was  not  error  for  the  court  to  refuse 
to  give  the  instructions  asked  for  by  the  de- 
fendant, even  if  correct  in  point  of  law,  pro- 
vided those  given  covered  the  entire  case,  and 
aibmitted  it  properly  to  the  jury.  The  defenses 
of  false  and  fraudulent  representations  to  the 
defendant,  and  of  the  non-indorsement  of  tlie 
note,  involved  mixed  questions  of  law  and 
f«ct.  We  think  the  law  was  properly  stated 
by  the  judge,  and  the  facts  fairly  submitted  to 
the  jury.  The  charge  was  full  and  able.  It 
would  throw  no  new  light  upon  any  legal 
principle  and  could  be  productive  of  no  bene- 
fit, to  examine  in  detail  each  of  the  numerous 
passages  taken  from  the  charge,  and  made  the 
■ottject  of  exception.  It  is  suflfcient  to  say  that, 
tfler  a  careful  examination  of  all  of  them,  in 
tbif:  light  of  the  context  of  the  charge,  and  of 
(lie  evidence,  as  it  was  before  the  jury,  we  have 
found  nothing  which  we  deem  erroneous. 

V.  An  exception  to  the  overruling  of  the 
motion  for  a  new  trial  is  found  in  the  record, 
but  is  not  adverted  to  in  the  argument  submit- 
ted for  the  plaintiff  in  error.  Such  a  decision 
cannot  be  made  the  subject  of  review  by  this 
eoort. 

The  judgment  beUnc  it  affirmed. 

ASv.— 1  Bin.,  sa». 

Otcd-S  WaU.,  <aO:  »  Wall.,  137;  08  U.  S.,  295;  97 
r.8-aU,flB6;9»U.  8..aTl;lMU.  8.,  77:  5SInd.,.60: 
Ml  ■—  .  100. 

Bee  7  Wall. 


Ec  parte  TUE  STATE  OF  VIRGINIA,  Pttr. 

Deeition  on  motion  vnthMd  until  deeition  of 
another  gue$tion. 

Where  there  is  a  division  of  opinion  between  a 
district  and  a  otrouit  Judge,  as  to  allowance  or  a 
writ  of  hdbea*  cormu,  decinon  on  motion  for  a  writ 
orprohlbitlon  against  prooeodlng  further  under  the 
writ  withheld  until  after  a  decision  upon  the  divis- 
ion of  opinion. 

[No.  11.  Original.] 
Argued  Feb.  IS,  1869.    Decided  Fa.  IS,  1869. 

PETITION  for  a  writ  of  prohibition. 

This  case  arose  upon  apetition  filed  on  Jan. 
29, 1869,  by  the  State  of  Virginia,  in  this  court, 
for  a  writ  of  prohibition  to  be  directed  to  the 
Honorable  John  C.  Underwood,  the  Judge  of 
the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  prohibiting  him 
from  anv  further  proceedings  or  action  In  the 
cases  of  8aM,y  Anderion,  Casar  Or\ffln  and 
Jamei  Jeter  PhiUipi  before  him  under  writs  of 
habeas  eorpu*.  On  the  filing  of  said  petition, 
the  court  set  a  day  for  the  hearing  of  the  same, 
and  granted  a  rule  on  the  said  juofge  to  prevent 
any  further  proceedings  in  either  of  said  cases, 
until  the  further  order  of  this  court. 

Meeirt.  J.  H.  Bradley,  and  Jamea  Lyons, 
for  petitioner. 

Mr.  OhiefJrutiee  Chase  delivered  the  opin- 
ion of  the  court: 

The  Chirf  Juntiee,  who  holds  by  allotment 
the  Circuit  Court  for  the  District  of  Virginia, 
has  informed  the  court  that  before  the  pend- 
ing motion  for  prohibition  was  made,  he  sign!- 
fi^  to  the  district  judge  his  dissent  from  the 
opinion  expressed  by  him  in  favor  of  the  al- 
lowance of  the  writs  of  habeae  eorpat  com- 
plained of  In  the  petition;  and  that  he  has  ad- 
vised the  district  judge  now  holding  the  circuit 
court,  to  direct  that  this  division  of  opinion  in 
respect  to  the  motion  for  the  writ  now  pending 
in  the  case  of  Jeter  PkHUpi,  be  certified  to  this 
court. 

There  is  nothing  in  the  provisional  order, 
staying  further  proceedings  by  the  district 
judge,  which  can  be  properlv  construed  as  pro- 
hibiting this  course;  and  it  is  expected  that  the 
certificate  will  be  filed  at  an  early  day. 

On  the  first  Friday  thereafter  the  court  will 
hear  argument  upon  It,  and  in  the  meantime 
the  decision  of  this  court  on  the  motion  for  a 
writ  of  prohibition,  now  pending,  will  be  with- 
held. 

The  clerk  will  advise  counsel  accordingly, 
and  will  certify  this  direction  to  the  District 
Judge  for  the  District  of  Virginia. 


A.  L.  MARSHALL  and  C.  8.  SILVER,  Ad- 
ministrator, etc. ,  of  FiNics  Carcthers,  De- 
ceased, Plff*.  in  Btt., 
t. 
ROBERT  J.  LADD. 

An  equitable  title,  no  drfenee  in  ^eefment— error 
of  ttate  eourt  in  eonttruing  ttate  itatule,  not 
revieteable — the  remedy  of  one  holding  equita- 
hle  atie  it  in  equity,  to  compel  conveyance  and 
poteetdon. 
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In  ejectment  the  legal  title  must  prevail,  and  an 
equitable  title  is  no  defense. 

Error  In  state  court  in  oonstrulner  state  statute 
cannot  be  reviewed  in  this  court 

In  equity  the  remedy  of  one  holding:  an  equitahle 
title  is,  to  compel  the  holder  of  the  legal  title  to 
convey,  and  a  decree  of  possession  or,  after  such 


conveyance,  an  action  of  ejectment  founded  on 
the  title  so  acquired. 

[No.  78.1 
Argued  Feb.  4,  1S69.    Decided  Feb.  15.  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Oregon. 

The  case  is  stated  by  the  court. 

Meesn.  MitekeU,  Dolph  and  Smith,  and  R. 
Kallory,  for  appellants. 

Meii*r».  Edwaj^  Iiander,  T.  J.  Coffey, 
and  J.  Hubley  Ashton,  for  appellees: 

"That  the  patent  carries  the  fee  and  is  the 
best  title  known  to  a  court  of  law,  and  that 
that  is  the  settled  doctrine  of  this  court,"  is  too 
plain  to  be  questioned ; 

Hooper  v.  SeAeinur,  28  How.,  849  (64  U.  S., 
XVI.,  464);  WOeox  v.  Jaehton,  18  Pet.,  488; 
Baanell  t.  Broderick,  13  Pet.,  450; 

And  is  conclusive  evidence  of  title. 

BeieheH  v.  Felpt,  tj  Wall.,  185  (78  U.  8., 
XVIII..  850). 

The  certificate  of  the  register  and  receiver  is 
no  defense  to  this  action. 

1.  An  equitable  title  is  no  defense  at  law. 
BagruUlY.  Broderick,  18  Pet,  460;  WUeex  v. 

Jackson,  13  Pet.,  516. 

2.  Nor  does  it  appear  in  this  case  that  the 
patent  relied  upon  was  issued  without  authority 
of  law,  and  is  void  by  reason  of  the  land  not 
being  subject  to  entry  and  grant. 

Minter  v.  OrommeUn,  18  How.,  87  (59  U.  8., 
XV.,  279). 

8.  An  equitable  defense  cannot  be  set  up 
under  the  practice  in  the  courts  of  the  State  of 
Oregon. 

This  decision  of  the  Supreme  Court  in  the 
case  at  bar,  approving  the  ruling  of  the  court 
below,  is  decisive  on  this  point  and  shows 
what  the  practice  is  in  Oregon. 

This  court  will  follow  the  decision  of  state 
tribunals  on  local  statute  laws  of  the  States, 
and  especially  those  concerning  land. 

IHk  v.  Wendai,  9  Cranch,  87;  Dundat  ▼. 
Bowler,  8  McLean,  397;  Harpending  v.  Jhtteh 
Ghureh,  16  Pet.,  465;  O'Brien  v.  Perry,  1 
Black,  139  (66  U.  8.,  XVII.,  117). 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

In  this  case  an  action  of  ejectment  was 
brought,  by  one  of  the  defendants  in  the  suit 
just  decided,  against  the  plaintiff  in  that  suit 
and  bis  tenant,  Marshall,  for  a  part  of  the  land 
included  in  the  certificate  to  Mrs.  Thomas,  the 
▼aliditv  of  which  we  have  affirmed. 

In  this  case  Ladd,  the  plaintiff,  introduced 
his  patent  from  the  United  States,  and  the  de- 
fendants introduced  the  certificate  of  location 
to  Mrs.  Thomas,  and  relied  on  that  and  on  the 
facts  which  went  to  show  that  it  was  right- 
fully inued,  to  defeat  the  recovery  under 
Ladd's  patent. 

The  court  refused  several  instructions  prayed 
by  defendants,  based  on  that  defense,  and  told 
the  Jut^  that  the  legal  title  which  passed  from 
the  United  States  to  the  plaintiff,  must  prevail 
over  the  claim  to  hold  possession  under  the 
certificate. 
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In  this  the  court  was  undoubtedly  correct. 
It  is  of  the  essence  of  the  action  of  ejectment 
that  the  legal  title  must  prevail,  and  neither 
party  can  set  up,  in  that  proceeding  facia 
which  go  to  show  that,  equitably,  the  other 
party  is  the  rightful  owner  of  the  proper^.  It 
is  the  peculiar  province  of  a  court  of  equity  to 
restrain  the  assertion  of  a  legal  title  wrong- 
fully held,  or  to  compel  its  transfer  to  the  per- 
son rightfully  entitled  to  it. 

We  need  not  here  decide  whether  certain 
statutes  of  Oremn,  intended  to  give  to  aettte- 
ments  made  unaer  the  donation  law  the  effect 
of  a  legal  title,  were  applicable  to  a  case  where 
a  patent  had  issued,  or  were  properly  construed 
by  the  Oregon  court.  Any  error  ot  that  ooart 
in  construing  the  statute  of  the  State,  cannot 
be  reviewed  here. 

The  remedy  of  plaintiff  in  error  is  to  compel 
a  conveyance  of  the  title  from  Ladd,  and  with 
it  a  decree  for  possession,  or  an  action  of  eject- 
ment founded  on  the  title  so  acquired. 

The  judgment  of  the  Supreme  Court  of  Oregon 
it  affirmed. 


EMILIE  J.  MOULDER.  PIff.  »n  Err., 

t>. 

DOUGLAS  P.  FORREST. 

Writ  of  emn-  dtfeetiee  for  vant  of  tett-^not 
amendable. 

A  writ  of  error,  without  the  test  required  by  Act 
of  1789,  Is  Insufficient. 

The  writ  cannot  be  amended  In  this  court. 
[No.  371.] 
Argued  Fd>.  6, 1869.        Decided  Feb.  IS,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  poaoosrion 
of  certain  lands.  Judgment  having  been  given 
for  the  plaintiff,  the  defendent  sued  oat  thia 
writ  of  error. 

On  motion  to  dismiss. 

MeiMt.  J.  M.  Carlisle  and  Nath'l  WOeon, 
for  defendant  in  error. 

Jlfr.  W.  8.  Gecc,  for  plaintiff  fai  error. 

Mr.  Chief  Justice  Clutse  delivered  the  opin- 
ion of  the  court: 

The  motion  to  dismiss  the  writ  of  error  (or 
want  of  the  test  required  by  the  Process  Act  of 
1789  (1  Stat,  at  L.,  93)  must  be  allowed. 

The  defect  in  the  test  was  doubtless  occas- 
ioned by  an  oversight  of  the  clerk  below;  but  a 
majority  of  the  court  is  of  the  opinion  that  the 
writ  cannot  be  amended  here  without  departure 
from  its  eatablished  practice.  Iru.  Co.  v.  Mor- 
deeai,  21  How.,  195  [62  U.  S.  XVI., 94];  Pbr- 
ter  V.  Foley,  21  How.,  898  [62  U.  8.  XVI.. 
164]. 


AD0LPHU8  DURANT,  Appt., 

e. 

THE  B88EX  COMPANY. 

(See  S.  C,  7  WaU.,  Vn-USt 

A  judgment  ditmitting  a  MR,  vhen  a  bar— judg- 
ment by  divided  court,  conetnutM. 

Where  decree,  dismissing  a  bill,  was  an  adjndloa* 
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tlon  of  the  merits  of  the  oontroveray  It  oonstltutes 
•  bar  to  any  further  litigation  of  the  same  aubject 
between  the  aame  parties. 

A  decree  of  that  kind,  unless  made  upon  some 
other  rround  which  does  not  go  to  the  merits,  is  a 
aoal  determination. 

A  ludfment  rendered  by  a  divided  oourt  Is  as 
ooDduslve  and  binding  In  every  respect  upon  the 
parties  as  If  rendered  upon  the  oonourrence  of  all 
the  Judtrea  upon  every  question  Involved  In  the 
case. 

[No.   79.] 
Argtui  Fib.  10, 1869.      Decided  FA.  it,  1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  bill  filed  in  this  case  in  the  court  below, 
by  the  complainuit,  Durant,  seeks  to  hold  the 
defendant,  the  Basex  Company,  liable  for  cer- 
tain real  estate,  oriKinally  the  property  of  the 
complainant,  to  which  they  had  acquired  title 
ander  such  circumstances  of  fraud  as  made  the 
said  Company  amenable  to  the  remedial  jurisdic- 
tion of  the  United  States  Circuit  Court,  acting 
as  a  court  of  equity. 

The  plaintiflrs  case  is,  that,  Oct.  11, 1847,  he 
filed  his  bill  in  chancery  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Masschu- 
aetts,  in  which,  at  the  May  Term,  1855,  he  was 
declared  by  said  court  entitled  to  relief,  and  a 
decree  was  made  in  his  favor  as  to  some  of  the 
defendants.  Deeming  the  relief  inadequate,  the 
^aintiir  declined  to  accept  it.  Upon  this  re- 
nisil  being  ascertained  by  the  presiding  judge, 
he  reversed  his  former  decree,  and  ordered  tm 
bill  to  be  dismissed.  From  this  decree  the  plaint- 
iff appealed  to  the  Supreme  Court  of  the  United 
States.  His  case  was  heard  here  at  the  Decem- 
ber Term,  1857,  and  thereupon  it  was  decreed 
as  follows:  "It  is  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
dreoit  court  in  this  cause  be,  and  the  same  is 
hereby  affirmed  with  costs  by  a  divided  court." 

The  bill  in  the  case  now  pending  here  was 
filed  Apr.  6,  1865. 

The  bill  assumes  that  the  decree  of  this  court, 
rendered  in  the  previous  case  by  a  divided  court, 
was  no  valid  decree  in  law  and,  consequently, 
that  the  plaintiff  is  not  concluded  by  the  adjudi- 
cation in  that  case. 

The  defendant,  among  other  things,  pleaded 
that  the  former  suit  and  decree  in  this  court 
were  a  bar  to  the  present  bill,  and  this  was  so 
detennined  by  the  court  below,  and  the  bill  was 
dismlKed. 

Mean.  C.  Outihing,  and  W.  W.  Boyee,  for 
wpellants: 

The  great  question  in  this  case  is,  whether 
the  decree  of  the  circuit  oourt,  affirmed  here 
by  t  divided  oourt,  is  such  a  valid  decree  as  to 
conttitute  a  bar  to  the  present  suit 

We  snbmit  that  the  decree  of  the  Supreme 
CoQrt  rendered  by  a  divided  court  is  no  valid 
decree. 

We  admit  that  the  practice  of  the  Supreme 
Ooort  is  in  favor  of  the  validity  of  such  decree. 
We  admit,  also,  that  cases  of  the  highest  courts 
in  England,  including  the  House  of  Lords,  can 
be  foond  in  OMiBonance  with  the  practice  of  this 
oooit. 

It  is  also  tme,  that  many  cases  are  to  be  found 
in  the  Engliah  books,  holding  that  no  judgment 
or  decree  can  be  rendered  by  a  divided  court. 

Awetor'scase,  18  Co.,  Rep.  118;  Vin.  Abr., 
•rt.  Court,  1;  8  Com.  Dig.,  288,  letter  D,  tit. 
Courts;  2  Tidd,  Pr..  880;  S  Co.  Com.,  sec.  489, 
BeeTWaix. 


p.  476  Stat.  15,  E,  3.  ch.  S,  Stat.  1 ;  Deaw  v. 
Clayton,  7 Taunt,  489;  Tkoniby  v.  Fleetwood,  1 
Str,.  384;  BouUon  v.  BuU,  2  H.  Bl.,  500;  JRso- 
eoek  V.  Bell.  1  Saund. ,  69. ,  Outram  v.  Mcyreroood, 
3  East.  358;  Atkins  v.  Drake,  1  McC.  &  Y., 
214;  VanDyekv.  VanBeuren,  2  Cai.,  103;  Ood- 
dard  v.  Coffin,  Davies,  881 ;  Ram,  Legal  Judg- 
ment, sec.  18,  p.  11. 

Our  argument  against  the  validity  of  decrees 
of  the  Supreme  Court  of  ihe  United  States,  ren- 
dered by  a  divided  court,  may  be  comprehen- 
sively stated  thus: 

As  the  Constitution  vests  appellate  jurisdic- 
tion in  the  Supreme  Court,  under  such  regula- 
tions as  Congress  shall  make,  and  as  Congress, 
by  the  Act  of  March  8,  1803,  authorizing  ap- 
peals, provides  that '  'The  said  Supreme  Court 
shall  be,  and  hereby  is,  authorized  and  required 
to  receive,  hear  and  determine  such  appeals" 
(2  Stat,  at  L. ,  244),  the  court  cannot  determine 
a  cause  except  by  the  judgment  of  a  majority 
of  the  judges  hearing  it ;  and,  therefore,  a  de- 
cree by  a  divided  court  has  no  legal  validity, 
and  is  the  same  thing  in  law  as  no  decree. 

1.  This  court,  upon  appeal,  must  determine 
such  appeal.  A  decree  by  a  divided  court  is 
not  a  compliance  with  the  Acts  of  Congress. 

2.  A  decree  by  a  divided  court  is  an  abdica- 
tion of  the  appellate  power  and,  in  effect,  im- 
parts the  power  to  the  circuit  court. 

8.  The  reason  given  by  the  court  why  a  de- 
cree by  a  divided  court  has  the  effect  of  affirm- 
ing the  decree  below,  as  stated  by  C%»^<AM(»e< 
Taney,  in  Broan  v.  Aspden,  14  How. ,  28,  is  as 
follows:  "The  motion  is  to  reverse.  If  tl^at 
fails,  the  judgment  or  decree  necessarily  stan^, 
and  must,  therefore,  be  affirmed."  This,  it  Is 
respectfully  submitted,  is  founded  in  error. 
The  Constitution  and  the  Act  of  Congress  regu- 
lating appeals,  transfer  the  case  here  on  appeal 
for  a~hearing,  and  neither  in  fact  or  in  law  is 
any  motion  made  here  to  reverse. 

Jfesiri.  B.  B.  Oartit,  J.  J.  Storrow,  and 
E.  Merwin,  for  appellees: 

It  may  be  conjectured  that  the  complaimmt 
will  attempt  to  found  an  argument  upon  the 
allegation  m  his  bill  that,  upon  the  appeal  from 
the  decree  of  this  court,  the  Supreme  Court  of 
the  United  States  was  divided  upon  the  ques- 
tion whether  the  decree  should  be  reversed  or 
not,  and,  therefore,  in  accordance  with  the  usmo 
and  practice  of  said  court,  ordered  that  the  de- 
cree of  this  court  should  be  affirmed  with  costs. 

It  is  a  sufficient  answer  that  precisely  this 
question  was  raised  in  the  Supreme  Judicial 
Court  of  Massachusets.  by  the  complainant,  and 
Uiat  it  was  then  adjudged  that,  notwithstanding 
said  alleged  fact,  said  decree  was  a  bar  to  the 
maintenance  of  any  further  controversy  be- 
tween these  parties  respecting  this  land.  And 
no  ground  is  or  can  be  alleged  or  pretended  to 
avoid  the  effect  of  this  adjudication  upon  this 
issue.     Durant  v.-  Eiset  Co. ,  8  Allen,  108. 

The  decree  of  the  circuit  court  upon  the 
coming  down  of  the  mandate,  is  also  conclusive 
upon  him. 

The  point  is  untenable  even  if  open. 

Durant  v.  Bsiex  Co.,  8  Allen,  108;  Waih. 
Bridge  Co.  v.  i^ewart,  3  How.,  424;  T!is  An- 
Ulope.  10  Wheat,  66;  EtUngy.  Bank  ofU.  8., 
11  Wheat.,  59;  SiUiman  v.  H.  B.  Bridge  Co.,  1 
Black,  684  (66  U.  S.,  XVII.,  84). 

It  is  not  the  decree  of  this  coiut,  but  of  the 
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circuit  court,  that  is  a  bar.  Tliat  decree  af- 
fected siz  respondents:  as  to  the  Essex  Com- 
paDT,  it  simply  dismissed  the  bill  with  costs;  as 
to  the  three  others,  it  gave  certain  pecuniary 
relief,  and  ordered  that  relief  to  be  computed 
upon  principles  which  were  much  controverted 
by  the  parties.  All  these  questions  were  open 
upon  the  appeal;  if  this  record  shows  that 
them  was  some  division  of  opinion,  it  does  not 
show  upon  what  points,  or  tluit  it  was  concern- 
ing the  rights  of  these  respondents,  the  only 
matters  now  in  question.  The  judgment  and 
order  of  the  court  are  expressed  in  the  mandate; 
and  they  are,  that  the  decree  below  be  affirmed. 
The  court  was  not  divided  upon  the  question 
of  entering  this  judgment  ana  issuing  this  or- 
der. (This  court  does  not  enter  a  final  decree 
in  the  cause,  except  upon  reversal.) 

Act  1789,  ch.  20,  sec.  24,  U.  8.  Stat.,  84. 

Upon  an  alBrmance,  it  declares  that  the  de- 
cree of  the  circuit  court  shall  stand  affirmed, 
and  sends  down  a  mandate  with  that  direction, 
as  was  done  in  this  ca.se.  Brown  v.  Aspden, 
14  How..  28. 

Mr.  JutUee  Field  delivered  the  opinion  of 
the  court: 

The  decree  dismissing  the  bill  in  the  former 
suit  in  the  Circuit  Court  of  the  United  States 
being  absolute  in  its  terms,  was  an  adjudication 
of  the  merits  of  the  controversy,  and  consti- 
tutes a  bar  to  any  further  litigation  of  the  same 
■abject  Iwtween  the  same  parties.  A  decree  of 
that  kind,  unless  made  because  of  some  defect 
in  the  pleadings,  or  for  want  of  jurisdiction, 
or  because  the  complainant  has  an  adequate 
remedy  at  law,  or  upon  some  other  ground 
which  does  not  go  to  the  merits,  is  a  final  deter- 
mination. Where  words  of  qualification,  such 
aa  "without  prejudice,"  or  other  terms  indi- 
cating a  right  or  privilege  to  take  further  legal 
procMdings  on  the  subject,  do  not  accompany 
the  decree,  it  is  presumed  to  be  rendered  on 
the  merite.  Waidm  v.  Bodley,  14  Pet.,  166; 
Hughety.  U.  A,  4  Wall., 287  [71  U.  8.,  XVIII.. 
8861;  Bigtiow  v.  Win»or,  1  Oray,  801:  .Fbote  v. 
cm*,  1  Gray,  412. 

Accordingly,  it  is  the  general  practice  in  this 
country  and  in  England,  when  a  bill  in  equity 
is  disnussed  without  a  consideration  of  the  mer- 
its, for  the  court  to  express  in  its  decree  that 
the  dismissal  is  without  prejudice.  The  omis- 
sion of  the  qualification  in  a  proper  case  will 
be  corrected  by  this  court  on  appeal.  lAndtay 
V.  Lyruii,  2  Sch.  &  Lef.,  10;  WooOam  v. 
Beam,  7  Ves.,  222;  8Unemt  v.  Quipipy,  3  Russ., 
185;  SewM  v.  EaOem  B.  R.  Co.,  9  Cush.,  13; 
JKOmv.  C<MmU,  2  Wall.  45  [69  U.  S..  XVH., 
ttSi\;(kumtal  v.  Bank*,  10  Wheat.,  192;  Band- 
ridM  V.  WiuhingUm,  2  Pet.,  878;  PeirtoU  v. 
aSoU,  6  Pet.,  100;  Oaylord  v.  Keithaw,  1  Wall., 
88  [68  U.  S..  XVII.,  6121;  BarTteu  v.  Baltimore. 
6  WaU.,  889  [71  U.  8.,  XVIU.,  829];  Hobton 
V.  MeArhur,  16  Pet.,  195. 

In  the  case  in  the  circuit  court  we  are  not 
left  to  conjectures  or  to  presumptions  as  to 
what  was  intended  by  the  decree.  The  plea  of 
the  defendants  avers  that  testimony  was  taken 
on  both  sides,  and  that  the  case  was  heard  on 
its  merits,  and  argued  by  counsel.  And  when 
the  mandate  of  this  cotut  was  filed,  the  com- 
plainant moved  for  leave  to  discontinue  the 
suit,  or  that  the  bill  be  dismissed  without 
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prejudice:  but  the  motion  was  denied  and  the 
decree  was  affirmed. 

There  is  nothing  in  the  fact  that  the  judges 
of  this  court  were  divided  in  opinion  upon  the 
question  whether  the  decree  should  be  reversed 
or  not  and,  therefore,  ordered  an  affirmance 
of  the  decree  of  the  court  below.  The  judg- 
ment of  affirmance  was  the  judgment  of  the 
entire  court.  The  division  of  opinion  between 
the  judges  was  the  reason  for  the  entry  of  that 
judgment;  but  the  reason  is  no  part  of  the 
judgment  itself. 

It  has  long  been  the  doctrine  in  this  country  ' 
and  in  England,  where  courts  consist  of  several 
members,  that  no  affirmative  action  can  be  had 
in  a  cause  where  the  judges  are  equally  divided 
in  opinion  as  to  the  judgment  to  be  rendered 
or  order  to  bo  made.  If  affirmative  action  is 
necessary  for  the  further  progress  of  the  cause, 
the  division  operates  as  a  stay  of  proceedings. 
If  the  affirmative  action  spught  is  to  set  aside 
or  modify  an  existing  judgment  or  order, 
the  division  operates  as  a  denial  of  the  applica- 
tion, and  the  judgment,  or  order,  stands  in  full 
force,  to  be  carried  into  effect  by  the  ordinary 
means. 

Thus,  in  Ive»on  v.  Moore,  1  Salk.,  15,  and  1 
Ld.  Raym.,  495.  a  verdict  was  rendered  for 
the  plaintiff,  and  according  to  the  practice  pre- 
vailing in  the  English  courts,  a  rule  was  en- 
tered for  judgment  niii.  Afterwards  a  rule 
was  obtained  that  the  judgment  should  be  ar- 
rested 7iw» — that  is,  unless  cause  be  shown 
against  the  arrest.  On  motion  to  discharge  this 
latter  rule  the  judges  were  equally  divided, 
and  no  order  could  he  made.  But  the  court  said. 
if  "it  had  been  divided  on  the  first  motiou 
(that  is,  the  motion  against  the  judgement  under 
the  general  rule),  the  plaintiff  might  have  en- 
tered judgment;  but  now  this  rule  (in  arrest) 
must  stand  or  be  discharged,  and  discharge 
it  cannot  be,  for  the  court  is  equally  divided." 
The  inability  of  the  court,  from  the  division, 
to  take  affirmative  action,  would  have  allowed 
the  plaintiff  to  enter  his  judgment  under  the 
general  rule  if  no  order  in  arrest  has  been 
made;  but  that  being  made,  the  position  of  the 
parties  was  changed. 

In  Chapman  v.  Lamphire,Z  Mod.,  155,  the 
plaintiff  obtained  a  verdict,  upon  which  the 
usual  rule  was  entered  for  judgment  niti,  in 
accordance  with  the  established  practice.  A 
motion  was  then  made  for  the  arrest  of  the 
judgment,  and  it  is  reported  that  "the  judges 
were  divided  in  opinion,  two  against  two,  and 
so  ihe  plaintiff  had  his  judgment,  there  being 
no  rule  made  to  stay  it,  so  that  he  had  h& 
judgment  upon  his  general  rule  for  judgment; 
butlf  it  haa  been  upon  a  demurrer  or  special 
verdict,  then  it  would  have  been  adjourned  to 
the  Exchequer  Chamber." 

By  a  law  of  England,  passed  as  long  ago  aa 
14  Edward  III.,  if  the  judges  of  the  King's 
Bench,  or  Common  Pleas,  are  equally  divided, 
the  case  is  to  be  adjourned  to  tue  Exchequer 
Chamber,  and  be  there  argued  before  all  the  Jus- 
tices of  England.  IftheseareequaUydivided,itis 
to  be  determined  at  the  next  Parliament  by  a 
prelate,  two  earls,  and  two  barons,  with  the  ad- 
vice of  the  Lords  Chancellor  and  Treasurer,  the 
Judges,  and  other  of  the  King's  Council.  Com. 
Dig.,  title  Court,  D.  6;  Co.  Citt.,  71,  72. 

£t  the  case  of  the  special  verdict,  affirmative 
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action  would  be  required  to  enter  judgment, 
which  would  be  impossible  from  the  division 
of  the  judges.  But  in  the  case  of  the  demur- 
rer, the  effect  of  a  division  would  depend,  we 
think,  upon  the  rules  of  practice  established  in 
such  cases,  for  in  the  absence  of  a  settled  prac- 
tice or  general  rule  of  court  upon  the  subject, 
the  judges  disagreeing  as  to  the  demurrer 
might  disagree  also  as  to  the  effect  of  their  in- 
ability to  decide  it,  as  was  the  fact  In  this  court 
in  the  case  between  the  Commonwealth  of  Vir- 
ginia and  West  Virginia,  argued  upon  demur- 
rer to  the  bill  at  the  last  term. 

In  cases  of  appeal  or  writ  of  error  in  this 
court,  the  appellant  or  plaintifF  in  error  is  al- 
ways the  moving  party.  It  is  afSrmative  action 
wmch  he  asks.  The  question  presented  is,  shall 
the  judgment,  or  decree,  be  reversed?  If  the 
jndgies  are  diWded.  the  reversal  cannot  be  had, 
for  no  order  can  be  made.  The  judgment  of 
the  court  below,  therefore,  stands  in  full  force. 
It  is,  indeed,  the  settled  practice  in  such  case 
to  enter  a  judgment  of  affirmance;  but  this  is 
only  the  most  convenient  mode  of  expressing  the 
fact  that  the  cause  is  finally  disposed  of  in  con- 
formity with  the  action  of  the  court  below,  and 
that  tlmt  court  can  proceed  to  enforce  its  judg- 
ment. The  legal  effect  would  be  the  same  if 
the  appeal,  or  writ  of  error,  were  dismissed. 

I%e  Antelope,  10  Wheat. ,  66,  and  Bitting  y.  Bk. 
of  the  U.  S., 11  Wheat.,  59,  are  cases  where  the 
decisions  of  the  court  below,  or  some  part  of 
them,  were  affirmed  upon  a  division  of  the 
judges,  and  a  term  seldom  passes  in  which  there 
are  not  several  cases  disposed  of  in  this  way. 
In  Avten  v.  Afpden,  14  How.,  28,  Chi^  Justice 
Taney  observed  that  there  was  no  difference 
between  a  decree  in  chancery  and  a  judgment 
at  law  as  to  its  affirmance  on  a  division  of  the 
ooort.  "  In  both  cases,"  he  said,  ' '  the  motion 
is  to  reverse,  and  if  that  fails,  the  judgment, 
or  decree,  necessarily  stands." 

It  is  also  the  practice  of  the  Exchequer 
Chamber  in  England  to  affirm  the  judgment 
of  the  court  below,  brought  before  it  on  a  writ 
of  error,  when  the  judges  are  equally  divided. 
Where  a  caae  is  adjourned  to  that  court,  under 
the  Statute  of  14  Edward  III.,  upon  a  division 
of  the  judges  of  the  court  below,  the  practice, 
as  we  have  stated,  is  different.  But  on  writs 
of  error  it  is  similar  to  that  followed  by  this 
court.  Such,  also,  is  the  practice  of  the  House 
of  Lords  when  sitting  as  a  court  of  appeals.  It 
is  said  that  this  practice  depends  upon  the 
manner  in  which  the  Lords  put  the  question 
which  is  always  in  this  form :  Shall  this  judg- 
ment or  decree  be  reversed?  But  that  is  the 
question  in  all  appellate  courts,  and  the  par- 
ticular manner  in  which  the  question  is  stated, 
cannot  change  the  rule  of  law  on  the  subject. 

The  statement  which  always  accompanies  a 
jud^ent  in  such  case,  that  it  is  rendered  by  a 
divided  court,  is  only  intended  to  show  that 
there  was  a  division  among  the  judges  upon  the 
questions  of  law  or  fact  involved,  not  that  there 
was  any  disagreement  as  to  the  judgment  to  be 
altered  upon  such  division.  It  serves  to  explain 
the  absence  of  any  opinion  in  the  cause,  and 
prevents  the  decision  from  becoming  an  au- 
thority for  other  cases  of  like  character.  But 
the  judgment  is  as  conclusive  and  binding  in 
every  respect  upon  the  parties  as  if  rendered 
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upon  the  concurrence  of  all  the  judges  upon 
every  question  involved  in  the  caae. 
Judgment  ajfinned. 

cit«i-ei  u.  s.,  ssa ;  101  u.  8- 8«:  MB  u.  8„  aw : 

3  Saw]r.,6S8;8ZN.  Y.,S61:3TWl8.,81S. 


WILLIAM  O.  BROWN,  Appt., 

V. 

TAMES  R.  8LANS0N,  Claimant  of  the  Bark 
A.  P.  KiCHOLs; 


THE  PHCENIX  INSURANCE  COMPANY, 

V. 

JAMES  R.  8L ANSON,  Claimant,  etc. 

(See  8.  C.  "  The  ffilchob,"  7  WaU.,  8S(HI88.) 

Rule  of  navigation,  of  sailing  vetteU  meeting — 
meeting  end  on,  w/utt  w — when  rule  hat  no  ap- 
pUeaOon — nearly  end  on,  meaning  cf-^eana- 
Hon — mi^akei  in  moment*  of  peril,  ^eet^. 

If  two  salUng  ships  are  meeting  end  on,  or  nearly 
end  on.  so  as  to  Involve  risk  of  oolllslon,  the  h^ma 
of  both  should  be  put  to  port,  so  that  each  may 
pass  on  the  port  side  of  the  other. 

Saihne  ships  are  meeting  end  on  when  they  are 
approaobinK  each  other  from  opposite  directions, 
or  on  Buoh  parallel  lines  as  involve  risk  of  ooUlalon 
on  aooount  of  their  proximity. 

Where  venels  approaching-  are  yet  so  distant 
from  each  other,  and  where  the  lines  of  approach, 
though  parallel,  are  so  far  apart,  as  not  to  Involve 
risk  of  collision,  that  rule  of  navigation  has  no  ap> 
plioatten  to  theoase. 

The  phrase  "nearly  end  on,"  Includes  cases  where 
two  sailing  ships  are  approaching  from  nearly  op- 
posite dlrectlooB,  or  on  lines  of  approach  substan- 
tially parallel  and  so  near  to  each  other  as  to  In- 
volve risk  of  oolllslon. 

Where  the  variation  from  opposite  directions,  or 
from  parallel  lines  did  not  exceed  half  a  point  by 
the  compass,  it  is  within  the  rule. 

Mistakes  committed  in  moments  of  peril  and  ex- 
citement, when  produced  by  the  mismanagement 
of  those  in  charge  of  the  other  vessel,  do  not  re- 
lieve the  vessel  causing  the  collision  from  tlie  pay- 
ment of  full  damages  to  the  injured  vessel. 

[No.  78,  74.] 
Argued  Feh.  4,  1869.        Bedded  Feb.  it,  1869. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  New 
York. 

The  libels  in  this  case  were  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  New  York,  by  the  appellants,  to  re- 
cover damages  resulting  from  a  collision.  The 
court  found  for  the  lioelants  and  entered  de- 
crees allowing  Brown  $17,101.27,  and  the  In- 
surance Company  $9,978.46.  The  court  below 
having  reversed  these  decrees  on  appeals,  the 
libelants  took  appeals  to  this  court. 

A  further  statement  appeared  in  the  opinion 
of  the  court. 

Mr.  George  B.  Hibbard,  for  appellants: 

1.  The  appellants  cltUm  (in  accordance  with 
the  decision  of  the  district  court)  that  the  case 
must  be  governed  by  articles  12  and  18  of  the 
Act  of  Congress,  to  prevent  collisions,  and  not 
by  art.  11,  as  was  decided  by  the  circuit  court. 
13  Stat,  at  L.,  60. 

Nora.— rvrflMim,  right*  of  mttam  and  Mtttini;  veaKls 
with  reference  In  each  other,  and  in  poMingr  and  meet- 
intf.  See  »ote  to  St.  John  v.  Paine,  51 V.  8.  (10  How.), 
557. 
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Upon  author!^  it  Is  virtually  established  that 
the  ilth  article  did  not  apply  when  the  vessels 
were  so  far  apart  as  these  were  when  they 
made  each  other. 

The  MontieeUo.  17  How.,  152  (58  U.  8..  XV.. 
68);  The N.  r.  d:  L.  U.  8.  M.  S.  Go.  v.  RumbaU, 
21  How.,  872  (62  U.  8.,  XVI.,  Ii4). 

2.  As  the  case  must  be  governed  by  articles  12 
and  18,  it  of  necessity  follows  that  The  Brown 
was  under  no  obligation  to  port — she  musttalie 
the  proper  steps  to  Keep  out  of  the  way,  and  The 
Nichols  must  keep  her  course,  so  that  The 
Brown  could  keep  out  of  the  way;  and  to  en- 
able The  Brown  to  do  this,  she  could  either 
port  or  starboard,  as  the  district  court  has  de- 
cided. 

3.  The  counsel  for  The  Nichols,  upon  the 
trial,  insisted  that  the  burden  of  proof  was  on 
The  Brown  to  show  that  the  collision  was  the 
fault  of  The  Nichols.  This  may  be  so  up  to 
the  point  of  showing  The  Nichols'  change  of 
course.  But  when  that  important,  most  fatal 
fault  is  shown,  then  upon  the  same  reasoning 
the  burden  changes  place.  It  is  incumbent  on 
The  Nichols  to  snow  that  the  collision  would 
have  happened  had  she  not  committed  this  fault. 
This  cannot  be  shown.  It  was  the  very  fault 
that  produced  the  collision. 

Lowndes,  Col.,  88;  The  Lion,  1  Sprague,  40; 
Ths  Anita,  Newberry,  492. 

4.  But,  should  it  be  determined  that  the  decis- 
ion of  the  circuit  court  is  right  and  article  11 
of  the  Act  of  Congress  governs  the  case,  it  fol- 
lows beyond  all  possible  question  tliat  the  dam- 
ages should  be  divided. 

Mr.  John  Oanson,  for  appellee: 

The  libelants  must  show  affirmatively  that 
the  collision  is  not  attributable  to  any  departure 
from  the  ordinarv  rules  of  navigation.  They 
must  also  show  that  the  intention  to  pass  was 
manifested  early  to  the  approaching  vessel,  by 
a  distinct  and  marked  change  of  course,  so  thai 
those  in  charge  of  the  approaching  vessel  should 
not  be  thrown  into  doubt  as  to  the  intention, 
and  would  have  ample  time  to  maneuver  their 
own  vessel  with  deliberation  and  safety. 

If  the  change  is  made  under  such  circum- 
stances as  not  to  allow  ample  time  for  though^ 
ful  action  on  the  part  of  those  in  command  of 
approaching  vessels,  and  a  collision  occurs 
even  from  an  injudicious  order,  the  vessel 
making  the  change  must  suffer  the  conse- 
quences. 

N.  T..ete.,  v.  BumbaU.  31  How..  372  (62  U. 
8..  XVI.,  144);  The  Oenenee  Chief,  12  How., 
461;  The  Northern  Indiana,  S  Blalchf.  C.  C, 
100;  The  Ottawa, 8  WaU., 268(70 U.  8.,  XVIII., 
166);  Bentteff  v.  Coyne,  4  Wall..  509  (71  U.  8., 
XVIII.,467). 

Mr.  JuHiee  CUlford  delivered  the  opinion 
of  the  court : 

Controversies  growing  out  of  collisions  be- 
tween ships  on  navigable  waters  are,  in  general, 
of  easy  solution  in  cases  where  the  facts  are 
agreed,  or  where  there  is  no  material  conflict  in 
the  testimony  of  the  witnesses.  Few  cases, 
however,  find  their  way  into  the  tribunals  of 
justice  where  the  witnesses  examined  in  the 
case  concur  either  as  to  which  vessel  was  in 
fawlt,  or  as  to  the  circumstances  attending  the 
collision.  On  the  contrary,  such  investigations 
are  almost  always  complicated  and  embarrassed 
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with  conflicting  testimony,  and  soiMtimM  to 
such  an  extent  that  it  is  exceedingly  difficult 
to  form  any  satisfactory  conclusion  upon  the 
merits. 

8ome  of  the  causes  which  promote  such  con- 
trariety of  recollection  are,  that  the  mom«it 
when  the  collision  occurs  i»  necessarily  one  of 
alarm  and,  frequently,  of  constemanon;  and 
also  because  the  disaster  is  seldom  witnessed 
with  much  care  by  any  person  other  than  those 
on  board  the  respective  vessels,  and  all  experi- 
ence shows  that  they  are  quite  too  apt  to  see 
fault  in  the  navigation  of  the  other  vessel,  more 
readily  than  in  that  vessel  to  which  they  belong. 
Where  such  conflict  exists  the  inquiry  is  very 
perplexing,  and  the  difficulty  can  only  bie 
overcome  in  a  satisfactory  manner  by  a  critical 
analysis  of  the  testimony,  and  a  careful  com- 
parison of  the  respective  conflicting  statements 
of  the  witnesses  with  the  undisputed  or  well 
established  facts  and  circumstances  developed 
in  the  testimony. 

Decrees  of  an  entirely  opposite  character 
were  rendered  in  this  case  in  the  district  and 
circuit  courts,  obviously  on  account  of  differ- 
ences of  opinion  produced  by  the  conflicting 
character  of  the  testimony,  and  the  appellaats 
now  set  up  a  theory  different  from  either  of 
those  adopted  in  the  courts  Iielow,  and  it  most 
he  adqiitted  that  it  finds  some  support  in  the 
evidence  exhibited  in  the  transcript. 

In  the  investigation  of  such  a  case  the  flrat 
step  is  to  ascertain  the  facts  material  to  the 
issue  involved  in  the  pleadings,  but  in  aooom- 
plishing  that  pur];>ose,  in  this  case,  it  is  not 
deemed  necessary  to  enter  much  into  the  de- 
tails of  the  testimony,  as  any  such  discuasioo 
would  not  benefit  the  parties  nor  anyone  else 
not  possessed  of  the  entire  record.  Views  of 
the  district  court  were  that  The  Nichols  was  in 
fault,  but  the  circuit  court  was  of  a  different 
opinion,  and  reversed  the  decree  and  dismissed 
the  libel.  Appeal  was  taken  by  the  libelant 
from  that  decree  of  the  circuit  court  to  this 
court.  Succinctly  stated,  the  material  facts  of 
the  case,  as  they  appear  to  the  court,  are  aa 
follows: 

Heavily  laden  with  coal  and  iron,  the  schoon- 
er William  O.  Brown  was  bound  up  Lake 
Erie,  on  a  voyage  from  Buffalo  to  Chicago. 
Her  course  was  west  by  north,  and  when  the 
collision  occurred  she  was  about  half  way  be- 
tween Little's  Point  and  Bar  Point,  and  about 
one  and  a  half  miles  from  the  Canada  shore. 
Statement  as  to  the  voyage  of  the  bark  A.  P. 
Nichols  is.  that  she  came  out  from  Detroit 
River  early  in  the  evening  bef»re  the  collision, 
and  that  she  was  bound  down  the  lake  to 
Buffalo  laden  with  a  full  cargo  of  com.  Un- 
disputed fact  is,  that  she  was  heading  east  bjr 
south,  half  Boutji,  and  that  she.  as  well  as  the 
schooner,  had  competent  lookouts  properly 
stationed  on  the  vessel.  Both  veraels '  also 
showed  good  lights,as  required  by  law.and  thej 
were  wen  manned  and  equipped.  Prior  to  thew 
arrival  at  the  place  where  the  collision  occurred. 
they  had  met  with  no  difficulty,  and  they  had 
fair  weather  and  a  good  breeze  from  the  north 
east,  not  exceeding  six  or  seven  knots,  and  the 
speed  of  the  respective  vessels  was  about  six 
miles  an  hour.  Parties  agree  that  the  time 
and  place  of  the  collision  is  truly  alleged  in  the 
libel,  and  there  it  neither  fact  nordrcumstanee 
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in  the  ca«e  to  warrant  the  conclusion  that  it 
VM  the  result  of  any  other  cause  than  faulty 
iMTigation.  Inexcusable  as  the  disaster  was, 
Uie  prindpal  question  is,  which  vessel  was  in 
fault?  When  the  vessels  came  together  thev 
had  sufficient  sea  room,  and  they  were  both 
ooder  fuH  sail.  The  schooner  had  the  wind 
free,  and  on  her  starboard  side,  but  the  bark 
vss  close  hauled,  with  the  wind  on  her  port 
aide.  They  were  on  lines  which  diverged  not 
more  than  half  a  point,  and  which,  in  an  event, 
if  they  oontin  ued  tlieir  respective  courses,  would 
bring  th«n  into  collision.  Obliged  to  change 
their  course  or  collide,  the  true  inquiry  is,  what 
ifaould  have  been  done?  Clear  weight  of  the 
evidence  is,  that  each  vessel  was  seen  from  the 
deck  of  the  other,  about  the  same  time,  when 
they  were  some  two  or  three  miles  apart,  and 
IS  they  were  approaching  each  other  from 
neariy  opposite  directions,  it  is  quite  clear,  under 
the  regulations  enacted  by  Congress,  that  the 
helms  of  both  should  have  been  put  to  port,  so 
that  each  might  have  passed  on  the  port  side  of 
tlie  other,  unless  the  distance  between  them, 
at  that  precise  time,  was  so  great  as  not  to  in- 
volve nak  of  collision.  Rules  of  navigation 
are  obligatory  upon  vessels  approaching  each 
other,  from  the  tune  the  necessity  for  precaution 
begins,  and  continue  to  be  applicable  as  the 
vessels  advance,  so  long  as  the  means  and  op- 
poftnnity  to  avoid  the  danger  remain.  Mail 
SUomMp  Go.  V.  RumbaU,  31  How.,  884  [62 
U.  a.  XVI.,  1481;  TheErieuon,  Swab.  Adm., 
38;  Lowndes,  Collision,  S4. 

When  the  two  vessels  made  each  other  it  wa^ 
the  mate's  watch  on  board  The  Nichols,  and  he 
had  command  of  her  deck.  His  first  order  to 
the  man  at  the  wheel  was  to  keep  her  off  a  little, 
so  ss  to  give  the  vessel  ahead  a  good  full;  but 
ss  the  vessels  advanced,  seeing  uat  there  was 
danger  of  collision,  he  gave  the  order  to  put  the 
helm  "hard  up  and  keep  her  right  off,"  which, 
under  the  circumstances,  was  equivalent  to  the 
order  to  port  the  helm,  as  the  helmsman  stands 
on  the  weather  side  of  the  wheel  and,  conse- 
quently, the  effect  of  the  order  "hard  up,"  when 
executed,  was  to  bring  the  helm  to  port,  and 
turn  the  prow  of  the  vessel  to  the  leeward. 

Before  remarking  further  as  to  the  movements 
of  the  bark,  it  becomes  necessary  to  ascertain 
wliat  was  done  on  board  the  schooner,  as  she 
was  approaching  from  nearly  the  opposite  di- 
rection, at  about  the  same  speed.  Her  master 
admits  that  he  saw  both  side  lights  of  the  other 
vessel  at  the  same  time,  and  be  testifies  that  he 
immediately  ordered  the  helm  of  his  vessel  to 
be  put  to  starboard.  Plain  effect  of  that  order, 
when  executed,  was  to  turn  the  prow  of  the  ves- 
k1  to  the  leeward,  instead  of  hugging  the  wind 
ckMer,  as  she  should  have  done,  to  avoid  a  col- 
lision. 

Article  eleven  of  the  regulations  enacted  by 
Congress  provides  that  if  two  sailing  ships  are 
meeting  end  cm,  or  nearly  end  on,  so  as  to  in- 
volve ttsk  of  collision,  the  helms  of  both  shall 
be  put  to  port,  so  that  each  may  pass  on  the  port 
side  of  the  other. 

SaiUng  ships  are  meeting  end  on  within  the 
meaning  of  that  provisiou  when  they  are  ap- 
pnwditng  each  other  from  opposite  (urections, 
or  on  snch  puallel  lines  as  involve  risk  of  col- 
lision on  account  of  their  proximity,  and  when 
the  vessels  have  advanced  so  near  to  each  other 
BeeTWAix. 


that  the  necessity  for  precaution  to  prevent  such 
a  disaster  begins,  which  cannot  be  precisely  de- 
fined, as  it  must  always  depend,  to  a  certain  ex- 
tent, upon  the  state  of  the  navigation  and  the 
circumstances  surrounding  the  occasion. 

Where  vessels  approaching  ate  yet  so  distant 
from  each  other,  or  where  the  lines  of  approach, 
though  parallel,  are  so  far  apart  as  not  to  m  vol  ve 
risk  of  collision,  that  rule  of  navigation  has  no 
application  to  the  case. 

Much  greaterdifflculty  will  arise  in  any  attempt 
to  define,  with  technical  accuracy,  the  phrase 
'  'nearly  end  on, "  as  the  language  itself  is  in  terms 
somewhat  indefinite.  Such  attempts  have  been 
made  in  the  English  Admiralty  Court  but  with- 
out much  practical  success.  '  'Nearly  end  on," 
as  the  phrase  is  emploved  in  that  article,  may 
doubtless  be  construea  to  include  cases  where 
two  sailing  ships  are  approaching  from  nearly 
opposite  directions,  or  on  lines  of  approach  sub- 
stantially parallel,  and  so  near  to  each  other  as 
to  involve  risk  of  collision ;  but  the  application 
of  the  rule  must  also  be  considered  as  subject 
to  the  same  limitations  and  qualifications  as  the 
preceding  phrase  in  the  same  article.  Decided 
cases  may  be  found  in  the  English  admiralty  re- 
ports where  the  attempt  is  maide  to  define,  with 
predsion,  how  great  the  variation  may  be  from 
opposite  directions,  or  from  parallel  lines,  and 
the  case  still  be  within  the  eleventh  article;  but 
the  present  case  does  not  necessarily  involve 
that  inquiry,  as  the  variation. in  any  view  of  the 
evidence,  did  not  exceed  half  a  point  by  the 
compass,  which  is  clearly  insufficient  to  take  the 
case  out  of  the  operation  of  that  article.  Holt's 
Rule  of  the  Road,  pp.  64,  70,  154. 

Argument  for  the  appellant  is,  that  the  dis- 
tance between  the  two  vessels  was  so  great  when 
the  helm  of  the  schooner  was  put  to  starboard 
that  it  cannot  be  considered  as  a  fault  and  such, 
it  seems,  was  the  opinion  of  the  district  judge; 
but  the  proposition, in  view  of  the  circumstances, 
cannot  be  sustained,  as  it  wasinthenighttime, 
and  the  combined  speed  of  the  two  vessels  was 
at  least  twelve  miles  an  hour,  and  none  of  the 
vritnesses  pretend  that  more  than  ten  or  fifteen 
minutes  elapsed  after  the  second  order  of  the 
master  of  the  schooner  was  given,  to  put  the 
helm  hard  up,  before  the  collision  took  place. 

Strong  doubts  are  entertained  whether  the  ef- 
fect of  the  first  mistake  made  by  the  schooner 
would  have  caused  a  collision  if  she  had  then 
kept  her  course;  but  the  second  order  to  put  the 
helm  hard  up,  was  fatal  as  the  schooner  then 
fell  off  even  faster  than  the  bark,  and  the  col- 
lision became  inevitable.  Particular  description 
of  the  effect  of  that  movement  need  not  be  giveii, 
except  to  say  that  it  brought  the  schixiner  di- 
rectly across  the  bows  of  the  bark.  Confirma- 
tion of  this  view  is  derived  from  the  conceded 
fact,  that  the  schooner  was  struck  by  the  stem 
of  the  bark  on  her  starboard  quarter.  The  ef- 
fect of  the  blow  was  that  she  sunk  and,  with 
her  cargo,  became  a  total  loss. 

Remaining  proposition  of  the  appllant  is.that 
the  bark  is  also  in  fault,  because  her  helm,  just 
before  the  collision  occurred,  was  put  to  star- 
board ;  but  it  is  clear  that  the  error,  if  it  was  one 
in  that  emergency,  was  produced  by  the  impend- 
ing peril,  which  is  justly  chargeable  to  those 
having  the  control  and  management  of  the  other 
vessel.  Mistakes  committedT  in  such  moments 
of  peril  and  excitement,  when  produced  by  the 
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miamanagement  of  those  in  charge  of  the  other 
veMel,  are  not  of  a  character  to  relieve  the  ves- 
eel  causing  the  oollision  from  the  payment  of 
fuU  damages  to  the  injured  vessel. 

Appeal  was  taken  to  this  court  at  the  same 
time  from  the  decree  of  the  court  below,  in  the 
case  of  PhoMisi  In*.  Go.  v.  Santon,  daimant, 
etc.,  and  the  two  cases  were  argued  here  to- 
gether, as  the  parties  conceded  that  they  depend 
upon  tiie  same  facts.  All  the  testimony  was 
taken  in  the  first  case,  and  the  stipulation  of  the 
partiea  is,  that  it  should  he  regarded  as  also  taken 
m  the  other,  and  that  both  cases  should  be  heard 
at  the  same  time.  Libelants  in  this  case  were 
insurers  of  the  cargo,  and  having  paid  the  loss 
to  the  owner,  thev  claimed  that  they  were  sub- 
rogated to  Us  rignts  and  interests,  and  that,  bv 
reason  thereof,  thev  had  a  lien  upon  the  bark 
for  the  amount  which  they  paid  to  the  owner  of 
the  cargo.  Evidently  the  appeal  is  disposed  of 
by  the  opinion  in  the  other  case. 

Deereei  a^fflirmed. 

Ctted-2S  WaU.,  Tfi ;  91 U.  S.,  KM :  1  Bro.,  »g,  aOT,  388 ; 
8  Bec^S,  MS,  4M ;  1  Ben.,  US ;  1  CUff.,  S87 ;  t  FUpp., 
M6;SHuffbes,aM. 


THE  CODNTT  OF  LEE,  Plff.  in  Err., 
EVANS  ROGERS. 

(8oo  8.  C.  7  Wall.,  181-188). 

CMpcke  V.  Dubuque,  affirmed — effect  of  l<ma 

Aetonoonidi. 

This  court  afflrms  its  decision  In  Oelpcke  v.  Du- 
buque [ZVII.,  S19],  in  regard  to  bonds  issued  to 
raUruad  companies. 

By  the  Iowa  Act  of  Jan.  IB,  1867,  Irrecrularitles  In 
such  bonds  were  cured,  and  the  bonds  already  Is- 
sued were  declared  valid. 

[Jfr.  Jiiitiee  Milleb  did  not  ait  in  this  cause.  1 

[No.  418.] 

Bulmitted  FA.  11, 1869.  Decided  Mar.  1, 1869. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  action  was  brought  in  the  court  below 
by  the  defendant  in  error,  upon  certain  bonds 
iMued  by  the  County  of  Lee,  Iowa.  The  ac- 
tion was  removed  to  the  Circuit  Court  for  the 
Northern  District  of  Illinois.  A  motion  to  re 
mand  the  case  having  been  denied,  and  Judg- 
ment given  for  the  plaintiff,  the  defendant  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Mestn.  Geo.  W.  McCrary,  J.  M.  Vatey, 
and  Frand*  Semple,  for  plaintiffs  in  error: 

1 .  The  County  is  not  liable  on  these  coupons, 
for  the  reason  that  there  was  no  legal  power  in 
the  County  to  subscribe  for  such  stock,  and  the 
utter  want  of  authority  to  issue  said  Iwnds. 

8.  Prior  to  the  date  of  the  tx>nds  and 
interest  coupons,  certain  suits  were  instituted 
in  the  District  Court  of  Lee  County,  Iowa,  as- 
sailing the  validity  of  such  bonds  if  issued.and 
claiming  that  the  county  Judge,  who  was  then 
the  fiscal  agent  of  the  County,  should  be  en- 
Joined  from  issuing  such  bonds. 

The  courts  of  the  State  adjudged  such  Iwnds 
to  be  null  and  void,  and  the  collection  of  the 
same  was  perpetually  enjoined. 

We  would  most  respectfully  invite  the  atten- 


HoTB.— Municipal  boncte,  turw  afftcUd  liy  change 
of  ruUnn  of  MgKest  court  of  State,  or  liy  change  in  con- 
nUution.  See  note  to  Mitchell  v.  BurllnKtuu,  71  U. 
8.,  XVni.,  860. 
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tion  of  the  court  to  the  statutes  and  Judidal  de- 
cisions of  our  Supreme  Court  in  rraard  to  the 
emit  power  of  the  County  to  subscrioe  stock  and 
bonds  to  aid  in  the  construction  of  railroads. 

Sec.  114  of  the  Code  of  Iowa,  1861 ;  atokee  v. 
8eoa  Oo.,  10  la.,  166,  and  cases  there  cited; 
State  V.  Wapello  Co..  13  la.,  889;  Myen  v. 
/oAfMon  Oo.,  14  la.,  47;  McMiOan  v.  BogUe, 
14  la.,  107;  Book  v.  WaUaee,  14  la.,  S98; 
BnUth  V.  Beiur]/  Go.,  IS  la.,  886;  Ten  Oiek  v. 
MaM>r  of  Keokuk,  16  la.,  486. 

Meiire.  imm.  Oraat  and  F.  A.  Dlek.  for 
defendants  in  error. 

(See,  also,  arguments  in  the  following  case.) 

Mr.  Juttiee  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Chrcnit  Court 
of  the  United  States  for  the  Northern  District 
of  Illinois. 

The  case  is  this:  A  suit  was  brought  by 
Rogers  against  the  County  upon  several  bonda 
issued  by  it  to  the  KeoKuk,  Mount  Pleasant 
and  Muscatine  R.  R.  Co.,  to  collect  the  inter- 
est or  coupons  annexed. 

The  defense  set  up  is,  that  the  Judge,  the 
fiscal  agent  of  the  County,  who  had  issued  the 
bond,  possessed  no  authority;  that  a  bill  had 
been  filed  by  McMillan  and  others  against  him, 
on  the  1st  October,  1866,  in  a  state  court,  lie- 
fore  any.  bonds  were  issued ;  and  such  proceed- 
ings were  had  that  he  was  enjoined  on  aooonnt 
of  irregularities  in  the  preliminary  proceedings, 
at  the  December  Term,  1866;  that  soon  after- 
wards, in  January,  1867,  UteLccisIature  passed 
an  Act  confirming  and  leealizing  these  pro- 
ceedings; tliat  a  second  bill  was  filed  by  the 
same  party  on  the  26th  February,  1850,  a  year 
after  this  Act  of  the  Legislature,  for  the  pur- 
pose of  having  the  Act  declared  void,  and  also 
the  bond,  which  in  the  meantime  had  been  is- 
sued: and  such  proceedings  were  had  Utat  a 
decree  was  rendered,  declaring  both  the  Act 
and  the  bonds  valid  and  bindug.  This  was 
on  the  22d  June,  1868. 

A  third  bill  was  filed,  which  was  a  bill  of 
review  of  the  previous  case  on  the  28th  July< 
1860,  two  yeare  after  the  previous  decree,  and 
such  proceedings  were  h»l  that,  on  the  18th 
October,  1863,  a  decree  was  rendered  declaring 
the  Act  of  the  Legislature,  and  the  bond,  v^ 
and  of  no  effect. 

The  above  is  the  substance  of  the  answer 
and  amended  answer,  as  explained  by  the  ex- 
hibits annexed  to  them,  ana  presents'  the  case 
upon  which  the  rights  of  the  parties  must  be 
determined,  as  the  plaintiff  demurred  to  the 
answer. 

The  defense  is  placed,  by  the  learned  coun- 
sel for  the  defendant,  in  his  brief,  upon  two 
grounds: 

I.  That  the  County  lb  not  liable,  on  the 
l>onds  or  coupons,  for  the  reason  there  was  no 
power  in  the  County  to  subscribe  for  the  stock, 
to  the  Railroad  Company,  or  to  issue  the  bonds; 
that  they  are  void,  as  against  the  Constitution 
and  Laws  of  the  State. 

II.  That  prior  to  the  date  of  the  bonds  and 
coupons,  certain  suits  were  instituted,  in  the 
District  Court  of  Lee  County,  impettching  the 
validilv  of  the  bonds,  if  issued,  and  charging 
that  they  would  constitute  no  indebtedness 
against  the  County,  and  claiming  that   the 
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eaanty  judge,  who  was  the  fiscal  agent  of  the 
Ooantf ,  should  be  enjoined  from  isBuing  the 
bonds;  thai  an  injunction  was  granted,  and 
that  tiie  bonds  were  issued,  Ui  pend&nte,  and 
pot  on  the  marliet,  with  full  notice  of  the  pend- 
taej  of  the  suit;  that  tliis  suit  was  continu- 
vmj  and  successfully  prosecuted,  and  the 
oooila  of  the  State  had  adjudged  the  bonds  to 
be  nun  and  Toid,  and  the  collection  of  the  same 
perpetually  enjoined. 

L  As  to  the  power  of  authority  of  the  County 
to  subscribe  for  railroad  stock,  and  to  issue 
bonds  therefor 

Much  the  largest  portion  of  the  brief  of  the 
ooansel  la  devoted  to  a  very  able  discussion  of 
this  question.  But.  after  the  decision  of  this 
oourt  in  thecaaeof  O^pekey.  Dubuque,!  Wall., 
176-228  [88  U.  S.  XVII.,  630-581],  and  the 
series  of  caaea  following  it,  we  must  decline  a 
ie«zamination  of  the  question.  We  regret  the 
difference  of  opinion  on  the  subject  of  these 
bonds,  between  this  court  and  the  courts  of  the 
State  of  Iowa;  bat  It  involves  a  principle  and 
mle  of  property,  in  our  opinion,  so  just  and 
•0  essentuU  to  the  protection  of  the  rights  of  the 
kmafldd  holder  of  this  class  of  securities,  that, 
however  much  we  may  respect  the  judgment  of 
ihoee  differing  from  us,  we  cannot  give  up  our 
own.  That  difference,  as  we  understand  it, 
ooodsts  in  this:  tliis  court  held,  in  Oelpeke  v. 
Dtibimis,  that  bonds,  issued  by  counties,  cities 
or  towns  in  Iowa,  to  railroad  companies,  for 
stock  in  aaid  companies,  and  wliich  said  bodies, 
attlM  Ume  the  bonds  were  issued,  were  held, 
by  the  settled  adjndications  of  the  highest 
courts  of  the  State,  to  possess  full  power,  un- 
der its  Constitution  and  Laws,  to  issue  the 
«me,  are  ever  after  valid  and  binding  upon  the 
bodv  iasuing  them,  in  the  hands  of  a  bona  fide 
liolder.  Since  these  bonds  were  issued,  and  in 
the  lianda  of  bona  fide  holders  for  value,  the 
courts  of  Iowa  have  reversed  their  previous  de- 
daions,  and  now  hold  that  these  bodies  possess 
DO  such  power  under  the  Constitution  and 
Laws  of  the  St^ite,  and  hence  they  are  void, 
even  in  the  hands  of  the  bona  fide  holder.  The 
learned  and  elaborate  argument  of  the  counsel 
for  the  plaintiff  in  error,  in  this  case,  is  devoted 
to  the  support  of  these  more  recent  decisions, 
and  the  eameetneas  and  care  with  which  he  has 
diicusaed  the  question,  which  aeries  of  cases 
•hall  prevail,  leave  no  doubt  of  the  sincerity  of 
bis  conviction.  But,  for  the  reasons  stated, 
we  must  respectfully  decline  following  liim. 

II.  The  second  ground  of  defense  involves 
the  question  of  notice  to  the  plaintiff  below, 
or,  in  oth«r  words,  the  effect  of  the  He  pendent, 
as  claimed  by  the  counsel.  In  order  to  exam- 
ine Ihia  branch  of  the  defense  underatandingly, 
it  will  be  necessary  to  recur,  for  a  few  mo- 
iDent%  to  the  facts  as  they  appear  in  the  an- 


The  first  suit,  by  MeMiUen  v.  Boj/let  Co. 
Judge,  waa  ocnninenced  by  petition  or  bill,  Oc- 
tober, 18S6,  and  terminated  in  a  decree  to  en- 
join the  defendant,  Decemlier  Term  thereafter. 

The  opinion  of  the  Supreme  Court,  in  this 
case,  h  m  the  record.  It  is  also  reported  in 
S  Iowa  811.  The  oourt  held,  the  election, 
by  the  voters  in  the  county,  under  the  di- 
rection of  the  ooanty  judge,  to  have  been  ir- 
regnlar  in  several  parttculais,  as  not  being  in 
eoaformity  to  the  Act  providing  for  a  submis- 
tee  7  Wauu  U.  8.,  Book  19, 


sion  of  the  questionofsubacribing  for  the  stock 
and  issuing  the  bonds.  At  this  time  it  does  not 
appear  that  any  stock  had  been  subscriljed  for 
or  bonds  issued.  The  question  was  presented, 
in  this  case,  and  pressed  by  counsel  for  the  pe- 
titioner, whether  or  not  the  County  possessed 
competent  power  to  issue  the  bonds  under  the 
Constitution  and  Laws  of  the  State. 

Judge  Stockton,  who  delivered  the  opinion, 
as  it  respects  this  question,  observed:  "We  do 
not  deem  it  expedient  or  necessary,  at  the  pres- 
ent time,  to  enter  into  an  examination  of  the 
other  questions  presented  and  discussed  by 
counsel.  Their  inherent  importance,  and  the 
great  interest  felt  in  their  decision  by  a  large 
portion  of  the  people  of  the  State,  admonish  us 
of  the  patient  study  and  deliberation  with  which 
their  investigation  must  lie  attended.  Another 
reason,"  he  observes,  "which  has  had  its  weight 
with  us,  is,  it  is  understood  that  the  questions 
raised  have  been  pressed  upon,  and  decided  by, 
the  former  members  of  this  court,  in  the  case  of 
Dubuque  Co.  y.  D.  di  P.  R.  R.  do." 

Soon  after  this  decision,  the  Le^slature  be- 
ing in  session,  an  Act  was  passed  to  cure  the 
defects  in  the  proceedings  t>efore  the  county 
judge,  in  the  submission  of  the  question  to  the 
voters,  which  became  a  law  on  the  29th  Janu- 
aty,  18157.  This  Act  is  very  comprehensive. 
After  confirming  the  proceedings  in  the  1st 
section,  it  declares  that  "the  subscriptions  miule 
by  said  County,  etc.,  and  the  bonds  of  said 
counties,  etc. ,  issued  in  pursuance  of  said  votes 
and  subscription,  or  hereafter  to  be  issued,  are 
hereby  declared  to  be  legal  and  valid;  and  that 
all  such  bonds  issued,  and  hereafter  to  be  is- 
sued, in  pursuance  of  such  votes  and  subscrip- 
tions shall  be  a  valid  lien  upon  the  taxable 
property  of  said  County,  etc." 

The  2d  section  is  equally  emphatic.  It  pro- 
vides, [that  "the  county  iudge,  etc.,  or  other 
proper  authorities  of  said  County,  etc.,  shall 
levy  and  collect  a  tax  to  meet  the  payment  of 
the  principal  and  interest  of  such  bonds;  and 
the  counties,  etc, ,  shall  not  be  allowed  to  plead 
in  any  suit  lirought  to  recover  the  principal  or 
interest  of  such  bonds,  that  the  same  are  usu- 
rious, irregular,  ur  invalid,  in  consequence  of 
the  informalities  cured  by  this  Act." 

The  3d  section  re-afflrms  the  validity  of  all 
bonds  theretofore  issued  by  the  County,  and 
the  subscriptions  to  the  railroads,  notwith- 
standing any  informalities  or  irregularities  in 
the  submission  of  the  question  to  the  vote  of 
the  people. 

A  second  suit  waa  brought  by  petition  or  bill, 
by  McHilien  and  other8,a(^dn8t  the  judge  of  ttie 
County,  on  the  26th  February,  1868,  to  enjoin 
him  from  levying  a  tax,  and  to  have  the  con- 
firmatory law  declared  to  be  unconstitutional, 
and  the  bonds  void.  This  suit  was  commenced 
more  than  a  year  after  the  passage  of  the  Act; 
and  such  proceedings  were  had  therein,  that 
the  District  Court  of  the  County  of  Lee  dis- 
missed it;  and,  on  appeal,  this  decree  was  af- 
firmed on  the  22d  June,  1858.  The  opinion  of 
tlie  court  is  in  the  record,  and  is  also  reported 
in  6  la.,  891.  The  opinion  was  deuvered 
by  Chirf  Justice  Wright.  He  observes,  "The 
power  of  a  county  to  take  stock  in  a  company 
organized  for  the  purpose  of  constructing  a 
railroad,  or  other  public  improvement,  through 
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the  Hune,  has  been  recognized  by  a  majority  of 
this  court  in  the  following  cases."  He  then  re- 
fers to  Dubuqut  Oo.  T.  Ji.  d  P.  R.  R.  Co.,  4 
Oreenl.,  1;  LMehr,  Bittel  Co.  Jue^  and  CUipp 
T.  Otdar  Co.,  S  la.,  15,  and  Ring  t.  Johnmm, 
decided  at  the  present  term.  6  la.,  265.  He 
adds,  "Wliile  I  have  never  concurred  in  this 
ruling,  and  still  deny  the  power,  yet  it  may 
now,  as  I  suppose,  be  regarded  as  settled."  He 
then  examines  the  question  whether  the  Lee- 
islature  had  power  to  pass  the  Act  of  29ui 
January,  1857:  and  whether  it  had  the  eSectof 
legalizing  the  vote  taken  in  Lee  County,  and 
comes  to  the  conclusion  that  the  Legislature 
was  perfectly  competent  to  legalize  and  make 
valid  the  proceedings  before  the  county  judge. 

This  deosion  of  the  highest  court  of  the  State 
upon  the  power  of  the  County  to  issue  the 
bonds,  of  which  those  in  question  are  a  part, 
and  also  upon  the  power  of  the  Legislature  to 
confirm  the  irregularities  committed  in  the  pre- 
liminary steps  to  their  issue,  would  seem  to 
have  put  an  end  to  any  controversy  concerning 
them.  They  have  Ute  sanction  of  both  the 
legislative  and  judicial  departments  of  the 
State.  Higher  authority  could  not  be  invoked 
in  their  favor.  If  the  holders  or  purchasers 
cannot  confide  in  these  sanctions  in  parting  with 
their  money,  they  may  well  deqwtr  of  any 
safety  or  security  in  their  dealinra  in  them. 

Kow,  what  ia'the  answer  to  ul  this  author- 
ity? 

On  the  28(h  July,  1860,  two  years  after  this 
Judgment  affirming  the  validity  of  the  bonds, 
a  petition  or  bill  of  review  was  filed  in  a  dis- 
trict court  for  the  purpose  of  obtaining  a  re- 
examination of  the  judgment;  and  such  pro- 
ceedings were  had,  that  on  the  18th  October, 
1863,  the  Supreme  Court  adjudged  that  the 
bonds  and  coupons,  together  with  the  vote  of 
the  County  of  Lee,  bv  which  it  is  claimed  they 
were  authorized,  ana  the  subscription  to  the 
stock  of  the  railroad  companies,  and  all  other 
acts  and  things  done  in  and  about  the 
premises  by  the  county  judge  and  his  pred- 
ecessors in  office,  and  the  levy  of  taxes,  eto., 
are  all  unauthorized  by  law  and  utterly  void ; 
and  that  the  Act  of  the  Legislature  curing  or  at- 
tempting to  cure  the  irregularities  in  the  vote 
of  the  County  are  also  held  to  be  null  and  void. 
This  case  is  reported  in  14  la.,  107.  It  is  due 
to  the  learned  counsel  for  the  plaintiff  in  error 
to  say,  that  he  does  not  put  this  branch  of  the 
defense  on  the  ground  that  the  last  decision  in 
the  case  shoulcTprevail  over  the  prior  one  hold- 
ing the  bonds  to  bo  valid,  after  the  legislative 
sanction ;  but  puts  it  on  this  ground  in  bis  own 
words,  namely:  "That  the  court  erred  in  sus- 
taining to  the  demurrer  to  the  answer  and 
amended  answer  of  defendant,  in  so  far  as  they 
set  up  the  pendency  of  a  suit  to  cancel  said 
bonds  at  the  time  of  their  issue,  and  at  the 
time  of  plaintiff's  purchase,  and  which  suit  be- 
ing contmuously  prosecuted  resulted  in  a  decree 
declaring  invalid  the  bonds." 

Now,  there  are  two  answers  to  this  ground 
of  defense:  first,  the  suit  brought  to  enjoin 
the  issuing  of  the  bonds  for  irregularities  in  the 
vote  of  the  County,  and  the  judgment  enjoin- 
ing the  Judge  was  disposed  of  br  the  confirma- 
tory Act  of  the  Legiriature.  By  that  Act  the 
irregularities  were  cured,  and  the  bonds  already 
issued  or  thereafter  to  be  issued  were  declared 
US 


valid.  After  this  Act  notice  was  an  element  of 
no  importance.  The  suit  was  at  an  end.  The 
whole  foundation  on  which  it  rested  was  re- 
moved. This  was  so  regarded  by  the  plaintiffs, 
tor  two  years  afterwards  they  brought  a  second 
suit  to  have  the  bonds  declared  void  for  want 
of  power  in  the  County  to  issue  them;  and  also 
the  Act  of  the  Legislature  for  the  want  of  pow- 
er to  confirm  the  irregularities  In  the  vote.  The 
decision  in  that  case,  however,  as  we  have  seen, 
was  adverse  to  both  these  propositions. 

In  the  second  place,  there  was  no  pending 
litigation  from  the  commencement  of  the  first 
suit  to  the  termination  of  the  last,  namely: 
from  the  16th  of  October,  1856,  to  the  18th  of 
October,  1862. 

There  were  three  distinct  and  Independent 
suits,  with  an  interval  of  one  year  between  the 
first  and  second,  and  of  two  years  between  Uie 
second  and  third.  The  doctrine  of  lit  pendent. 
therefore,  has  no  application  to  the  case. 

This  case  was  removed  from  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Iowa  to  the  circuit  for  the  Northern  District  of 
Missouri,  under  the  Act  of  Congress  of  the  2d 
of  February,  18S9,  and  a  question  had  been 
made  whether  this  Act  was  not  repealed  by  an 
Act  passed  March,  186S.  As  this  is  the  prin- 
cipal question  in  another  case  between  the  same 
parties  we  shall  dispose  of  it  in  that  case. 
[See  next  following  easel. 

ITie  judgment  below  affirmed. 

ated-8  Wall.,  866;  97  IT.  8.,  104 :  100  V.  8.,  6» ;  106 
U.  8..a6;lOTU.8.,a4;  8  Wood,6U;  SAbb.TJ.  8., 
SO ;  1  DUl.,  Sn ;  62  Ind.,  601 :  18  Am.  Bep.,  448  (T  Kan., 
606);  86  Am.  Bep.,  648  (80  N.  Y.,  449). 


THE  BOARD  OF  SUPERVISORS  OF  LEE 
COUNTY,  IOWA,  Plff.  in  Brr., 

V. 

THE   UNITED   STATES,    ex  rA    Evans 
Rogers. 

(See  8.  C,  7  Wall.,  176-181.) 

Repugnancy  betxceen  AeU  of  Gongret» — Marthal 
may  levy  tax  to  pay  judgment  against  county. 

TJiere  la  no  repugnancy  between  the  two  .Acta  of 
Feb.  28, 1839,  In  regrard  to  the  transfer  of  causes  to 
uDother  circuit,  and  that  of  March  3, 1868,  as  to  a 
circuit  iMlnir  held  by  a  ludKe  of  another  circuit. 

A  Marshal  may  be  appointed  a  commissioner  to 
levy  a  tax  in  aatisfaotion  of  a  judgment  upon  the 
taxable  property  of  a  county. 
[No.  418.] 
Submitted  Feb.  11, 1869.     Decided  Mar.  1, 1869. 

IN  ERROR  to  the  Circuit  Court  of   the 
United  States  for  the  Northern  District  of 
Illinois. 

A  writ  of  mandamui  in  this  case  was  sued 
out  in  the  United  States  Circuit  Court  for  the 
District  of  Iowa,  to  compel  the  Board  of  Super- 
visors of  Lee  Co. ,  Iowa,  to  levy  and  collect  a 
tax  for  the  purpose  of  paying  a  certain  Judg- 
ment. The  case  was  removed  to  the  court  be- 
low by  the  court,  the  judges  Ixing  taxpayrni 
of  Lee  County.    A  motion  having  been  made 
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to  remand,  it  was  denied,  and  an  order  made 
appointing  tlie  United  States  Marshal  for  tlie 
Diitriet  of  Iowa  as  a  commiaaioner  to  levy  and 
collect  RQch  tax,  and  to  satisfy  Uie  claim  of  the 
plaintiff.  Whereupon  the  defendants  sued  out 
this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
Qw  opinion  of  the  court. 

JfeMTt.  0«o.  W.  MeCnuy  and  D.  F. 
HOlu',  for  plaintiffs  in  error: 

1.  Ilie  court  helow  erred  in  overruling  the 
motimi  to  remand  this  cause  to  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Iowa,  at  Des  Moines. 

"Hie  old  practice  was  in  accordance  with  the 
•etioo  of  the  Circuit  Court  for  the  District  of 
Iowa,  bat  we  insist  that  the  rule  was  changfsd 
by  the  Act  of  March  8,  1863,  13  Stat,  at  I.., 
758,  ch.  98;  Conld.  Tr.,  84. 

The  circuit  court  erred  in  appointing  a  com- 
missioner to  levy  and  collect  the  necessary  tax 
for  the  payment  of  plaintifb'  judgment. 

1.  There  is  no  prayer  in  piaintiirs  petition 
asUns;  anv  snch  relief  as  this. 

8.  If  a  mil  in  clwnoery  had  tieen  filed  asking 
this  very  relief,  it  would  liave  tieen  denied,  on 
the  ground  that  there  is  an  adequate  remedy 
at  law  by  jnandamu$.  WcUklt]/  v.  JUaseoHne, 
8  WalL,  481  (78  U.  8.,  XVIII.,  980). 

8.  Under  the  laws  of  Iowa,  taxes  can  only 
be  levied  and  collected  by  the  proper  officers 
of  the  County.    Rev.  of  1860,  ch.  46. 

It  is  not  the  province  of  a  court,  in  a  case  of 
mandamus,  to  appoint  an  officer  and  confer 
npon  him  power  to  act  instead  of  the  legally 
ooDstituted  official. 

Mimrt.  Jaa.  Ontat  and  F.  A.  Dick,  for 
defendant  in  error: 

There  are  two  reasons,  either  oodclusive,  that 
the  Act  of  Mar.  8,  1868,  was  not  intended  to 
repeal,  and  does  not  repeal,  the  Act  of  1889. 

The  Act  of  18S9  reUtes  to  transfers  from 
both  Judges,  or  the  judge  who  tries  the  case, 
and  relates  solely  to  causes  which  disqualify 
them  or  him  from  sitting. 

The  Act  of  1868  refers  solely  to  the  Judge  of 
the  Supreme  Court  who  holds  the  circuit  court, 
sod  aotboilzes  him  to  call  in  another  circuit 
Judge,  not  only  from  disability  to  try  the  cause 
when  he  Is  interested,  but  for  absence,  accu- 
mulation of  business,  or  any  other  cause;  and 
the  tiUe  of  the  Act  U  "  To  Give  Qreater  Effi- 
ciency to  tile  Judicial  System." 

Seoondlv.  The  Act  of  1889  authorizes  the 
transfer  of  the  cause  upon  tlie  application  of 
either  ptuty,  and  the  court  must  transfer  the 
csose. 

The  Act  of  1868  leaves  the  matter  of  inviting 
another  Judge  to  hold  the  circuit  to  the  sole 
discretion  of  the  Supreme  Judge  holding,  or 
wIk)  is  required  to  hold,  the  circuit. 

Mr.  JwiHet  Helaon  delivered  tlie  opinion  of 
the  court: 

Tliis  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

Tiiis  is  a  suit  bv  mandamu*,  on  belialf  of  the 
relator,  to  compel  the  Board  of  Supervisors  of 
tlie  Ccnmty  of  Lee,  in  the  State  of  Iowa,  to 
levy  a  tax  upon  the  taxable  property  of  the 
Ooonty,  sufficient  for  tlie  purpose  of  paying  a 
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judgment  of  $11,662.81.  recovered  against  It 
for  Interest  upon  certain  bonds  Issueaby  said 
County,  and  for  the  paynient  of  which  interest, 
according  to  the  laws  of  the  State,  the  said  tax 
was  to  be  levied.  Such  proceedings  were  had 
in  the  cause  that,  on  the  34th  Kovember,  1868, 
the  court  ordered  that  a  writ  be  issued  to  the 
Marshal  of  the  United  States  for  the  District  of 
Iowa,  commanding  him  to  levy  and  collect  the 
taxes  named  in  the  peremptory  writ  of  manda- 
mus  and,  when  collected,  to  pay  the  said  Judir- 
ment  The  order  was  entered  upon  the  refusal 
of  the  Board  of  Siqierviaors  to  obey  the  manda- 
mm,  and  in  pursuance  of  the  Statute  of  the 
State  of  Iowa  in  such  case  made  and  provided. 

The  cause  was  originally  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Iowa,  and  removed  from  that  circuit  to  the 
Circuit  Court  for  the  Northern  District  of  Illi- 
nois, under  the  Act  of  Congress  of  the  38th 
February,  1839.  A  motion  was  made  to  re- 
mand it  on  the  ground  that  this  Act  liad  lieen 
repealed  by  the  Act  of  March  8,  1863;  which 
motion  was  denied. 

The  only  questions  made  by  the  counsel  for 

{ilaintifF  in  error  are:  1.  That  the  court  be- 
ow  erred  in  overruling  the  motion  to  remand 
the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa;  and,  8.  In 
making  an  order  for  the  appointment  of  the 
Marshal  of  the  United  Slates  for  the  District  of 
Iowa,  as  a  commissioner  to  levy  and  collect  a 
sufficient  tax  upon  the  property  of  Lee  County 
to  pay  and  satisfy  the  judgment  of  the  plaintiff 

1.  The  Act  of  1839,  sec.  8  (5  U.  S.  Stat.,  p. 
829),  provides  that  in  all  suits  in  any  Circuit 
Court  of  the  United  States,  in  which  it  shall 
appear  that  iMth  the  judges,  or  the  one  who  is 
solely  competent  to  by  the  same,  shall  lie  in 
any  way  interested,  or  shall  have  l>een  counsel, 
or  connected  with  either  party  so  as  to  render 
it  improper  to  try  the  cause,  it  shall  be  the  duty 
of  such  judge,  or  judges,  on  the  application  of 
either  party,  to  cause  the  fact  to  be  entered  on 
the  records  of  the  court,  and  make  an  order 
that  an  authenticated  copy  thereof,  with  all 
the  proceedings  in  the  suit,  shall  be  forthwith 
certified  to  the  most  convenient  circuit  court  in 
the  next  adjacent  State,  or  in  the  next  adjacent 
circuit,  wUch  circuit  court  shall,  upon  such 
record  and  order  being  filed  with  the  clerk, 
take  cognizance  thereof  in  the  same  manner  as 
if  such  suit  had  tieen  rightfully  and  originally 
commenced  therein,  and  shall  proceed  to  hear 
and  determine  the  same;  and  the  proper  proc- 
ess for  the  due  execution  of  the  judgment  or 
decree  rendered  therein,  shall  run  into  and  be 
executed  in  the  district  where  such  judgment 
or  decree  was  rendered;  and,  also,  into  the  dis- 
trict from  which  such  suit  was  removed. 

The  section  of  the  Act  of  March  8,  1868  (12 
U.  S.  Stat.,  p.  768),  which,  it  is  claimed, 
repeals  this  Act,  provides  that  whenever  the 
Judge  of  the  Supreme  Court  for  any  circuit, 
from  disability,  absence,  the  accumulation  of 
business  in  the  circuit  court  in  any  district 
within  his  circuit,  or  from  his  having  been 
counsel,  or  being  Interested  in  any  cause  pend- 
ing, or  from  any  other  cause,  shall  deem  it  ad- 
vi«tble  that  the  circuit  court  should  be  holdon 
by  the  Judge  of  any  otiier  circuit,  he  may 
request,  in  writing,  the  judge  of  any  other  cir- 
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coit  to  hold  a  court  in  such  district  during  a 
time  named  in  such  request. 

It  will  be  observed  that  the  two  Acts  are 
very  difletent  from  each  other  in  their  general 
purpose,  scope  and  intent. 

The  first  provides  only  for  the  removal  and 
trial  of  a  suit  in  which  the  judges  are  disquali- 
fied to  try  the  particular  cause  on  account  of 
interest,  or  having  been  counsel  or  connected 
with  either  party.  The  second  Act  is  more 
general,  and  in  the  events  named  the  judge  is  to 
be  invited  to  hold  the  court  for  a  given  session 
or  term,  to  be  named.  It  is  true  that  the 
reasons  assigned  in  the  section  for  calling  on 
the  judge,  embrace  two  of  those  asdgned  in 
the  Act  of  1889  for  the  removal  to  an  Mjacent 
court,  namely:  interest,  and  having  been  coun- 
sel; bet  this  enumeration  is  not  of  much  im- 
portance in  the  interpretation  of  the  Act,  for 
after  the  enumeration  it  is  added,  or  "from 
any  other  cause; "  so  that  the  judge  would  be 
authorized  for  a  cause  not  enumerated  to  call 
in  the  judge  to  hold  a  session  for  any  time 
specified,  and  during  which  he  would  no  doubt 
be  fuUy  competent  to  try  any  cause  coming 
even  within  the  enumeration.  The  frame  of 
the  section,  we  think,  shows  that  the  main  pur- 
pose of  the  provision  was  to  procure  a  judge  to 
hold  a  session  or  term  of  the  court,  and  not  to 
try  a  particular  cause  which  the  resident  judge 
was  incompetent  to  tiy.  But  the  more  decisive 
difference  between  the  two  Acts  is,  that  the 
power  conferred  by  the  latter  is  permissive  and 
discretionary,  whereas  the  former  is  express 
and  mandatory.  The  action  of  the  judge  in 
the  latter  Act  depends  upon  the  question 
whether  or  not  he  deems  it  advisable  that  the 
circuit  judge  of  another  circuit  shall  be  called 
in ;  in  the  former  it  is  made  the  duty  of  the 
judge,  on  the  application  of  either  party,  to 
cause  the  factUi  be  entered  in  the  records  of 
the  court,  and  to  make  the  order  of  removal. 
In  the  latter  Act  it  is  also  discretionary  with 
the  judge  requested  to  hold  this  circuit.  The 
condition  of  his  own  circuit  may  render  it  inex- 
pedient, or  his  refusal  unavoidable ;  in  the  for- 
mer it  is  the  duty  of  the  circuit  to  which  the 
cause  is  removed  to  take  cognizance  of  the 
same  and  try  it  as  if  originally  brought  in  that 
court.  We  are  of  opinion,  therefore,  that 
there  is  no  necessary  repugnancy  between  the 
two  Acts,  and  although  m  some  particulars  the 
two  provisions  have  reference  to  the  same  sub- 
ject, and  for  the  purpose  of  remedying  a 
common  inconvenience,  there  are  no  negative 
words  in  the  latter  Act,  and  to  this  extent  the 
remedy  nuiy  be  well  regarded  as  simply  cumu- 
lative. 

II.  The  next  Question  is  as  to  the  appoint- 
ment of  the  Marshal  as  a  commissioner  to  levy 
the  tax  in  satisfaction  of  the  judgment. 

This  depends  upon  a  provision  of  the  Code 
of  the  State  of  Iowa.  Section  3,  770,  p.  666, 
provides:  "  The  court  may,  upon  application 
of  the  plaintiff,  besides,  or  instead  of  proceed- 
ing against  the  defendant  by  attachment,  direct 
that  the  act  required  to  be  done  may  be  done 
by  the  plaintiff,  or  some  other  person  appointed 
by  the  court,  at  the  expense  of  the  defendant; 
and  upon  the  Act  being  done,  the  amount  of 
such  expense  may  be  ascertained  by  the  court, 
or  by  a  referee  appointed  by  the  court,  as  Uie 
court  or  judge  may  order;  and  the  court  may 


render  judgment  for  the  amount  of  such  ex- 
pense and  costs,  and  enforce  payment  thereof 
by  execution." 

This  provision  is  found  in  a  chapter  regu- 
lating proceedings  in  the  writ  of  mandamu*; 
and  the  power  is  given  to  the  court  to  appoint 
a  person  to  discharge  the  dutv  enjoined  by  the 
peremptory  writ  wnich  the  defendant  had  re- 
fused to  perform,  and  for  whidi  refusal  he  was 
liable  to  an  attachment,  fine  and  imprisonment. 
It  is  given. by  way  of  an  alternative  proceeding 
in  execution  of  the  peremptory  writ  in  lieu  of 
the  attachment,  and  is  express  and  unqualified. 
The  duty  of  levying  the  tax  upon  the  taxable 
property  of  the  County,  to  pay  the  principal 
and  interest  of  these  bonds,  was  specially  en- 
joined upon  the  Board  of  Supervisors  by  the 
Act  of  the  Legislature  that  authorized  their 
issue,  and  the  appointment  of  the  Marshal  as  a 
commissioner,  in  pursuance  of  the  above  sec- 
tion, is  to  provide  for  the  performance  of  this 
duty  where  the  Board  has  disobeyed  or  evaded 
the  law  of  the  State  and  the  peremptory  man- 
date of  the  court. 

This  section  is  but  a  modification  of  the  law 
of  England  and  of  the  New  England  States, 
which  provides  for  the  execution  of  a  judgment 
recovered  against  a  county,  city  or  town, 
against  the  private  property  of  any  individual 
inhabitant,  giving  him  the  right  to  claim  con- 
tribution from  the  rest  of  the  people. 

It  is  said  that  this  practice,  prescribed  for  the 
state  courts  of  Iowa,  has  not  been  adopted  by 
the  United  States  circuit  for  that  district,  and 
hence  that  it  is  not  competent  for  the  court,  in 
the  present  instance,  to  follow  this  mode  of 
proceeding.  But  the  answer  is  ttiat  the  court 
having  charge  of  the  cause  under  the  Act  of 
1839  u  fully  competent  to  adopt  it  in  the 
particular  case,  as  its  power  is  the  same  over  it 
as  if  it  had  been  a  suit  originally  brought  in 
the  court. 

Fvr  Oie  above  reatoni  we  think  the  judgment 
of  tlie  court  beioxe  wot  right  and  should  be 
affirmed. 

Cltcd-19  Wall.,  117, 118 ;  9»  0.  S.,  au ;  86  U.  S.,  3}  8 
4  Am.  Bep.,  166, 173  (28  lows,  88). 


THE  COUNTY  OF  WASUINQTON,  Plff. 

in  Err., 

e. 

CLARK  DURANT. 

(8oo8.  C,  7  WaU.,<»U 

A  cause  cannot  be  brought  into  this  court  by 
wrrocmrDt  of  parties. 

An  appeal  allowed,  or  a  writ  of  error  served.  Is 
essential  to  the  Jurisdiction  of  this  court. 
[No.  105,  of  Dec.  Term,  1865.] 
SubmitUd  Jan.  S6, 1866.  Decided  Fib.  S,  1S66. 


I 


N  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 
Mr.  Chaa.  Maaon,  for  plaintiff  in  error. 
Mr.  fmm.  Grant,  for  defendant  in  error. 


Mr.  Ghirfjuttiee  Ohaae  delivered  the  opin- 
ion of  the  court: 
This  cause  was  submitted  on  a  printed  argu- 
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meot  for  the  defendant  in  error.  Upon  looking 
into  the  record.weflnd  that  it  has  been  brought 
iotothis  court  by  agreement  of  parties,  and 
witliout  the  issuing  or  service  of  a  writ  of 
error.  We  ihink  that  an  appeal  allowed  or  a 
writ  of  error  served,  is  essential  to  the  exercise 
of  appellate  jurisdiction  of  this  court. 

,  in  thu  ease  u,  tAtr^ore,  di»mii»ed. 


WILLIAM  R.  DUTTON.  Plff.  in  Err., 

e. 

JOHN  G.  PALAIRET,  RICHARD  T.  PAL- 

AIRET  AND  JOHN  G.  BOOTY. 

Qmtraet  payable  in  gold  coin  cannot  be  die- 
charged  in  lawful  money  except  by  adding  the 
premium*  on  gold. 

Bronaon  v.  Bodes,  ante,  lO,  followed. 

Upon  a  tx>nd  and  mortgra^re  payable  In  ^Id  coin 
or  t]>e  V.  B.  standard  weight  and  tlncnoss,  tlie 
pklntiff  to  entitled  to  recover  In  lawful  money  of 
the  U.  S.,  to  be  calculated  according  to  the  market 
nte  of  premium  for  gold  at  the  time  of  the  breacb 
of  the  contract. 

[No.  184.] 
Paeied  Not.  S,  1869.         Decided  Nov.  8,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania. 

This  action  was  brought  in  the  District  Court 
for  the  City  and  County  of  Philadelphia,  upon 
a  bond  and  mortgage  payable  in  ' '  gold  coin  of 
the  United  States  of  the  present  standard  weight 
and  floeness."  Upon  the  trial,  the  Judge 
cliarged  the  jury  that  the  plaintiffs  were  entitled 
to  recover  "in  lawful  money  of  the  United 
States,  to  be  calculated  according  to  the  market 
nte  of  premium  for  gold  at  the  time  of  the 
breach  of  the  contract,  that  ia  to  say,  at  the 
rate  of  $144  in  lawful  money  for  every  $100  in 
gold,"  to  which  charge  the  defendant  excepted, 
and  thereupon  sued  out  a  writ  of  error  to  the 
court  below.  Tliat  court  having  affirmed  the 
judgment,  the  defendant  sued  out  this  writ  of 
error. 

JTr.  David  W.  Sellers,  for  plaintiff  in 
eiTOT. 

No  counsel  appeared  in  this  court  for  defend- 
ant in  error. 

Jfr.  Chitf  Juetice  Chase  delivered  the  opin 
ion  of  the  court: 

The  same  questions,  substantially,  are  pre- 
sented in  this  case  as  in  the  case  of  Bronaon  v. 
Bo(lei[anie,Hl],  heretofore  decided  at  this  term. 
The  principles  settled  by  that  judgment  require 
tlist  the  judgment  of  the  Supreme  Court  of 
Pennsylvania  be  affirmed,  ana  itieio  ordered. 


THE  UNITED  STATES,  Appt-, 
.  «. 
THE  SCHOONER  DIANA  and  CARGO. 

(See  S.  C,  7  Wall.,  3M-381.) 

Wlien  vettel  may  enter  blockaded  port — absolute 
necessity. 

A  vessel  may  be  in  suoh  distress  as  to  Justify  her 
.in  ittanpting:  to  entera  blockaded  port. 

Bee  7  Wall. 


The  cnae,  however,  mustbeonoof  a1>8oluteand 
uncontrollable  necessity:  and  this  must  be  estab- 
lished beyond  reasonable  doubt. 

[No.  87.] 
Argued  Feb.  18,  1869.      Decided  liar.  1,  1869. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Florida. 

The  schooner  Diana  was  captured  Nov.  26, 
1862,  by  the  U.  8.  steamships,  Kittati  any  and 
Henry  James,  off  Pass  Cavallo,  on  the  coast 
of  Texas,  and  taken  to  Key  West  for  adjudica- 
tion as  prize  of  war. 

A  libel  in  prize  against  the  vessel  and  cargo 
was  filed  in  the  court  below  Dec.  17,  1862. 
On  the  26lh  of  the  same  month  a  claim  was 
filed  by  the  master  of  the  vessel  in  behalf  of 
John  Cabada,  of  Campeachy,  Mexico,  the  al- 
leged owner  of  the  schooner,  and  in  behalf  of 
Miguel  Canno,  a  Spanish  subject,  residing  at 
Campeachy,  the  alleged  owner  of  the  cargo. 
Feb.  6,  1863,  a  claim  was  filed  by  Idela  Cabada, 
alleging  his  ownership  of  said  vessel,  and  that 
the  owner  of  the  vessel  had  let  her  to  one 
Miguel  Canno  on  freight  for  a  voya^  from 
Campeachy  to  Matamoras,  Mexico,  in  good 
fUth. 

Feb.  17,  1883,  a  decree  of  restitution  was  en- 
tered, from  which  decree  the  United  States  ap- 
pealed. 

Messrs.  W.  M.  Evarts,  AttyOen.,  t. 
Hubley  Ashton,  Asst.  AUy-Oen.,  and  N. 
Wilson,  for  appellant: 

The  position  of  the  vessel  at  the  time  of  the 
capture  renders  it  grossly  improbable  that  the 
intention  of  the  master  was  an  innocent  one. 
Port  Cavallo  light,  within  three  miles  of  which 
the  capture  was  made,  stands  at  the  entrance 
of  Matagorda  Bay.  The  Town  of  Lavacca, 
Texas,  is  at  the  head  of  the  bay.  On  her  voy- 
age frqm  Campeachy  the  vessel  passed  Mata- 
moras and  went  two  hundred  miles  beyond, 
and  away  from  her  port  of  destination.  Port 
Cavallo  light  is  two  hundred  miles  northeast  of 
Matamoras. 

If  the  vessel  was  in  distress,  her  distress  was, 
in  all  probability,  occasioned  by  voluntary  and 
intentional  exposure,  made  for  the  purpose  of 
receiving  some  injury  that  would  cloak  the  real 
object  of  the  voyage.  The  vessel  measured  but 
fifty  four  tons,  and  a  voyage  across  the  Gulf  in 
the  month  of  November  was  a  hazardous  one. 
The  first  accident  that  happened,  and  which 
was  a  trifling  one,  being  the  breaking  of  the 
clamp  of  the  hook  of  the  foresail,  was  made  the 
excuse  for  a  deviation  from  her  course  when 
only  three  days  out  from  Campeachy.  Cer- 
tainly the  injuries  the  vessel  suffered  did  not 
constitute  that  "  absolute  and  unavoidable  ne- 
cessity which  will  justify  a  breach  of  blockade." 

3  C.  Rob.,  124;  5  C.  Rob.,  27;  3  Wall.,  228 
(70  U.  8.,  XVIII.,  96). 

(No  counsel  appeared  in  this  court  for  ap- 
pellee.) 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  schooner  Diana  was  captured  in  No- 
vember, 1862,  off  Cavallo,  near  the  entrance 


Nora.— £locftad« ;  what  constitutes ;  right  to ;  vio- 
lation of;  penalty  fur;  termination  of;  inQuirv  at 
blockaded  liort;  necetsUv  man  justify  entry  of  such 
port.    See  note  to  Prize  CiisBS,  07  C.S.  (XVII.),  iW. 
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of  Matagorda  Bay,  on  the  coast  of  Texas.  Ac- 
cording to  her  papers,  she  'was  on  a  voyage 
from  Campeachy,  m  Mexico,  to  Matamoras,  at 
the  mouth  of  the  Rio  Orande;  but  at  the  time 
of  her  capture  she  had  been  fourteen  days  at 
sea  and  had  passed  two  hundred  miles  beyond 
her  alleged  port  of  destination.  We  have  no 
doubt  t£at  she  was  then  seelcing  to  enter  a 
blockadkl  port  on  the  coast.  The  master  states 
in  his  depoeittoii  that  the  vessel,  if  she  had  not 
been  captured,  would  have  first  entered  the 
nearest  convenient  port,  and  afterwards  gone 
to  Matamoras,  and  mat  for  twenty-four  hours 
previous  to  her  capture  he  was  steering  the  ves- 
sel toward  the  coast  in  hopes  of  making  a  har- 
bor or  a  beach.  One  of  the  seamen  testifies 
that  the  vessel  was  running  along  the  coast  for 
an  entrance;  that  at  the  time  of  her  capture 
she  was  only  three  miles  from  the  lighthouse 
of  Pass  Cavallo  point,  and  but  for  the  capture 
would  have  entered  the  Port  of  Cavallo. 

Nor  do  we  doubt  that  it  was  the  object  of  the 
voyage  to  trade  with  the  enemy,  and  for  that 

Eurpoee  that  the  owners  of  the  vessel  and  cargo 
itended  to  violate  the  blockade.  The  excuse 
oSered  by  the  master  for  the  position  in  which 
the  vessel  was  found — that  she  had  been  in- 
jured by  stress  of  weather,  and  he  was  ap- 
proaching the  coast  with  no  other  motive  than 
that  of  seeking  shelter  to  repair  the  damage — 
is  inconsistent  with  various  facts  developed  by 
the  evidence. 

In  the  first  place,  the  papers  of  the  vessel 
purport  that  she  was  consigned  to  one  San 
Roman,  at  Matamoras,  but  the  instructions 
from  the  owners  of  both  vessel  and  cargo  show 
that  this  consignment  was  colorable,  and  that 
the  master  was  the  real  consignee.  He  was 
clothed  with  full  authority  to  dispose  of  the 
goods  on  board,  and  to  invest  the  proceeds  In 
what  is  very  mysteriously  termed  the  article, 
which  they  had  mentioned  to  him  verbally. 
The  article  to  which  allusion  is  thus  made  was 
cotton,  which  it  was,  undoubtedly,  the  object 
of  the  voyage  to  procure. 

In  the  second  place,  the  articles  which  com- 
posed the  cargo  were  as  abundant  and  cheap  at 
Matamoras  as  at  Campeachv,  whilst  tbcy  were 
in  great  demand  and  of  tiigh  price  in  the  coun- 
try occupied  by  tlie  enemy. 

Id  the  third  place,  the  vessel  had  on  board, 
ostensibly  ss  a  passenger,  but  under  a  fictitious 
name,  an  Englishman,  who  was  a  pilot,  and  a 
resident  of  Lavacca,  a  town  at  the  head  of  Mat- 
agorda Bay,  for  wtiich  the  vessel  was  evidently 
directing  her  course  when  captured. 

Besides  these  considerations,  which  are  suf- 
ficient of  themselves  to  justifv  the  conclusion 
that  a  violation  of  the  blockade  was  in  the  or- 
iginal intention  of  the  owners  of  vessel  and 
cargo  before  the  vessel  sailed  from  Campeachy, 
it  was  admitted  by  the  master  at  the  time  of  the 
capture  that  it  was  his  purpose  to  run  the  block- 
ade, and  that  he  had  before  attempted ,  without 
success,  to  do  so  at  St.  Louis  Pass.  The  En- 
glishman on  board,  who  joined  the  vessel  at 
Campeachy,  also  stated  that  he  was  engaged  to 
act  as  pilot  of  the  vessel  to  enter  Matagorda 
Bav,  or  any  other  convenient  Port  of  Texas. 

The  blockade  of  the  coast  of  Texas  bad  been 
established  long  before  the  vessel  sailed  from 
Campeachy,  and  iu  existence  was  generally 
10« 


koowui  It  is  proved  that  it  was  known  to  the 
owners  and  master  of  the  captured  vessel 

There  is  another  circumstance  which  may  be 
adverted  to  in  this  connection.  The  master 
of  this  vessel  was  also  the  master  of  The  Sea 
Witch,  which  was  captured  o9  the  coast  of 
Texas  for  an  attempt  to  violate  the  blockade, 
and  was  released  on  the  ground,  that  whitot  on 
a  voyage  from  Matamoras  to  New  Orleans  she 
was  driven  out  of  her  course  by  stress  of 
weather  and  injuries  received — an  excuse  simi- 
lar to  the  one  offered  in  this  case. 

6  Wall.,  842  [78  U.  S.,  XVIII.,  786.] 

This  circumstance  the  court  will  take  no- 
tice of,  and  it  will  justify  a  rigid  scrutiny  into 
the  character  of  the  exciupatii^  testimony  pro- 
duced by  the  master  in  the  present  case.  Such 
is  the  language  of  the  adjudged  cases. 

Ths  Juftouv)  BOn-msM,  1  C.  Rob.,  137;  n» 
Bmeriment,  8  Wheat.,  261. 

The  statement  of  the  master  as  to  the  extent 
of  injuries  which  the  vessel  had  received  is  not 
supported  bv  the  log-book.  The  injuries  which 
are  shown  by  its  entries  were  not  of  a  very 
serious  character — such  as  would  endanger  the 
safety  of  the  vessel.  Much  less  do  the  entries 
show  the  necessity  of  any  deviation  of  the  ves- 
sel from  a  direct  course  to  Matamoras.  The 
statement  is,  that  she  deviated  from  such  course 
on  the  third  day  out  from  Campeachv,  because 
the  sea  and  wind  were  heavy,  and  the  rimne 
of  the  vessel  had  been  damaged.  The  loe  dook 
shows  that  the  damage  was  repaired  the  follow- 
ing morning,  and  on  the  next  day  that  the  wind 
was  fair  for  sailing  in  a  direct  course  to  Mata- 
moras, and  so  continued  nearly  all  the  time  up 
to  the  capture. 

It  is  undoubtedly  true  that  a  vessel  may  be  in 
such  distress  as  to  justify  her  in  attempting  to 
enter  a  blockaded  port.  She  ma;^  be  out  of 
provisions  or  water,  or  she  may  be  in  a  leaking 
condition,  and  no  other  port  lie  of  easy  access. 
The  case,  however,  must  be  one  of  absolute  and 
uncontrollable  necessity;  and  this  must  be  es- 
tablished beyond  ressonable  doubt.  "Nothing 
less,"  says  Sir  William  Scott,  "than  an  uncon- 
trollable necessity,  which  admits  of  no  com- 
promise, and  cannot  be  resisted,"  will  be  held 
a  justification  of  the  offense.  Any  rule  less 
stringent  than  thli  would  open  the  door  to  all 
sorts  of  fraud.  Attempted  evasions  of  the 
blockade  would  be  excused  upon  pretenses  of 
distress  and  danger,  not  warranted  by  the  facts, 
but  the  falsity  of  which  it  would  be  difficult  to 
expose. 

The  dteree  cf  the  eourt  bdote  mutt  b»  reverted, 
and  that  eourt  directed  to  eater  a  decree  eondemn- 
ing  the  tetiel  and  cargo  at  lauful prke;  andit  it 
to  ordered. 


WILLIAM  SHEETS.  A^.. 

HENRY R.  8BLDEN,H.  WOODRUFF  juro 
N.  B.  PAINE. 

(See  S.  C  7  WaU.,  41S^2SJ 
Bjedmentfor  n«n-pay«ii«fU  of  rent,  ttoj/ed  by  pan- 
meat— other  aetiont  on  eovenatUt  ef  Imkm— 
tMM  of  twrptu*  itatert  reduction  ff  rtmi* 
on — tjeetunent  far  r«nt  not  ttayed  wnittt  rtni 
be  tendered. 

When  reooveiT  was  had  In  eleotment  for  the 
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non-paTDient  of  the  rents  reserved  In  a  lease,  courts 
of  law  Bod  equity,  upon  the  rent  due,  with  Interest 
and  oasts,  belnir  pala,  may  stay  the  prooeedlnss. 

In  actions  oo  other  covenants  pertainlnv  to  lease- 
bidd  estates,  where  the  elements  of  fraud,  accident 
and  mistake  are  wanting  and  the  measure  of  oom- 
pematlon  la  uncertain,  equity  will  not  Interfere. 

Where  the  lease  of  surplus  waters  provided  but 
one  remedy  for  a  failure  of  water,  which  was  an 
abatement  for  the  rent  In  proportion  to  the  defl- 
deocy,  chUms  for  offset,  repalra,  recoupment  and 
damages  will  not  be  considered. 

A  reduction  of  the  rents  will  not  be  decreed  by  a 
eooit  of  equity,  after  Judgment  at  law  for  the  rents. 

Before  an  action  can  be  brought  to  restrain 
electment  for  non-payment  of  rent,  complainant 
must  tender  the  amount  of  rent  due,  after  deduot- 
Ing  auoh  amounts  as  the  lease  stipulates. 
[No.  81.] 

Argvtd  Feb.  16, 1869.     Decided  Mar.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

The  action  of  ejectment  out  of  wtiich  this 
case  grew,  was  before  tiiid  court  at  the  term  of 
1881  and  is  reported  in  2  Wall.,  177  (69  U.  S., 
XYIL,  823).  The  reader  is  referred  tn  that  re- 
port for  s  statement  of  the  case  prior  to  the 
commencement  of  this  action  in  June,  1865. 

This  was  a  suit  in  equity,  to  enjoin  the  issu- 
ing of  a  habere fadcu  on  said  judgment  in  eject- 
ment, and  for  a  redemption  of  said  lands  from 
the  forfeiture  incurred  for  non-payment    of 

W33i. 

The  bill  alleges  that  after  the  commencement 
of  the  writ  in  ejectment,  and  while  the  same 
was  pending,  the  appellant  tendered  to  the  ap- 
pellees $400  as  in  full  for  the  particular  rents 
for  the  non-payment  of  which  the  forfeitures 
were  declared,  and  as  in  full  for  interest  there- 
on and  the  costs  of  suit  up  to  that  time,  and 
allies  that  the  same  is  brought  into  court  for 
the  ^jpellees,  if  they  will  accept  the  same  and 
waive  the  forfeiture;  but  it  tenders  nothing  for 
nuts  subsequently  or  previously  accrued.  It 
seeks  to  avoid  such  a  tender  by  claiming  an 
equity  to  set-off  against  all  rents  a  demana  for 
dam^es  on  account  of  alleged  breaches  of  cer- 
tain supposed  covenants  expressed  and  implied, 
oontaioed  in  the  leases. 

These  breaches  are  for: 

1.  Inadequacy  in  the  supply  of  water  to  the 
appellant's  miUs,  when  by  the  use  of  proper  and 
reascmable  efforts  an  adequate  supply  might 
have  been  furnished. 

3.  Inadequacy  of  supply,  owing  to  the  cul 
pable  negligence  and  gross  carelessness  of  the 
Vpellees  and  their  agents,  in  failing  to  repair 
breaches  in  the  canal  banks  and  to  remove  ob- 
structions created  by  the  growth  of  grass  in  the 
bottom  and  sides  of  the  canal,  etc. ,  and  the  ex- 
pense of  repairs  alleged  to  have  been  made  by 
llieaimellaat  to  render  the  supply  adequate. 

8.  Not  probiirfting  lessees  under  subsequent 
lesses  from  drawing  off  needed  water  from  ap- 
pellants' mill  to  supply  their  own. 

The  bill  alleges  an  excuse  for  not  paying  the 
rents  on  the  lease  of  1840,  executed  to  the  ap- 
pellant aknie;  but  it  expressly  declines  to  re- 
deem that  lease  from  forfeiture  if  it  should  be 
ascertained,  on  an  account  taken,  that  the  ap- 
pellaBt  owes  rent  thereon  to  the  appellees. 

The  appellees  demurred  to  the  Dill  for  want 
ofequi^. 

The  (femurrer  was  sustained,  but  the  court  at 
the  nme  time  ordered  that  the  appellant  have 
leave  to  amend  his  bill,  the  court  being  of  opin- 
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ion  that  the  appellant  was  not  entitled  to  be  re- 
lieved from  the  consequences  of  his  forfeiture, 
unless  he  should  amend  his  bill  so  as  to  tender 
all  the  rent,  with  the  interest  that  had  accrued 
on  both  leases  since  the  suit  in  ejectment  was 
begun,  and  bring  the  same  into  court;  and  the 
court,  by  said  order,  found  that  there  was  due 
for  rent,  on  the  lease  to  Tandes  and  the  appel- 
lant, from  May  l,1860,to  Mayl,1866,including 
interest,  $4,494.60;  and  that  there  was  due  on 
the  lease  to  the  appellant,  during  the  same 
period,  with  interest,  the  eumof  $3,347.3S;and 
it  was,  therefore,  ordered  that  the  injunction 
should  be  dissolved,  unless  the  appellant  riiould 
so  amend,  tendering  said  sum  and  bringing  the 
same  into  court  by  June  1,  then  next. 

Afterwards,  Mav  36, 1866,  the  appellant,  by 
his  counsel  and  solicitor,  excepting  to  the  opin- 
ion of  the  court  sustaining  the  demurrer  to  the 
Ml),  informed  the  court  that  he  declined  to 
amend  his  bill  so  as  to  tender  all  the  rent,  with 
interestthathad  accrued  on  both  Iease8,8nd  bring 
the  same  into  court,  to  wit:  $4,494.60,  as  com- 
puted and  found  by  the  court  to  be  due  for  rent 
on  the  lease  to  Yandes  and  the  appellant,  from 
May  1, 1860,to  May  1, 1866,  including  interest; 
and  $3,247.76,  so  as  aforesaid  computed  and 
found  to  be  due  for  rent,  including  interest,  on 
the  lease  to  the  appellant. 

Wherefore  it  was  ordered  and  adjudged  by 
the  court,  that  the  appellant's  bill  of  complaint 
should  be  and  was  dismissed  by  the  court  for 
want  of  equity,  and  the  injunction  was  dissolved 
at  the  costs  of  the  appellant;  to  which  rulings 
of  the  court  the  appellant  at  the  time  ex- 
cepted, and  prayed  an  appeal  from  the  judg- 
ment and  decree  to  the  Supreme  Court,  whidi 
was  granted. 

Iteitn.  J.  MorrLson  and  Xi,  Barbour,  for 
appellant: 

It  was  assumed  on  the  other  ddein  the  court 
below,  that  the  lessees  could  claim  nothing  by 
way  of  setoff,  or  recoupment,  for  any  damages  or 
injury  sustained  by  them,  consequent  upon  their 
fulure  to  supplv  water,  except  an  abatement  of 
rents  for  sudi  time  as  they  mieht  have  been  de- 
prived of  the  speciUed  supply,  beyond  one 
month  in  each  year,  however  culpable  the  ap- 
pellees might  have  been,  in  failing  to  fumiui 
the  stipulated  supply. 

The  appellant  does  not  admit  the  theory,  un- 
less it  can  be  shovm  that  the  appellees  had 
used  some  diligence  to  furnish  the  requisite 
supply.  It  is  averred  that  the  appellant  was  de- 
prived by  the  culpable  carelessness  and  gross 
negligence  of  the  appellees. 

And  it  is  also  averred  that  there  was  gen- 
erally water  in  the  canal,  or  that  it  could  have 
been  readily  introduced  into  it  from  the  feeder 
dam  eight  miles  north  of  Indianapolis,  by  the 
use  of  proper  and  reasonable  efforts,  adequate 
and  sufficient  to  supply  the  appellant's  said 
mills,  and  all  the  other  mills  depending  upon 
the  canal  for  a  supply. 

If  these  averments  would  not  entitle  the  ap- 
pellant to  damages  against  the  appellees,  as  well 
as  to  an  atatement  of  rents,  then  the  latter 
would  not  be  liable  had  they  cut  the  canal 
banks  and  thereby  deprived  the  appellant 
eleven  months  in  the  year. 

The  demise  of  the  water  power  and  the  land 
is  equivalent  to  a  covenant  that  the  water  shall 
be  supplied. 
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It  would  only  be  carrying  out  the  intention 
of  the  parties,  to  hold  that  the  appelleea  were 
bound  to  use  at  least  reasonable  CTorts  to  keep 
the  canal  in  suitable  repair,  as  a  means  and  an 
indispensable  means  to  the  supplying  of  the 
water  contracted  for. 

Meun.  T.  A.  Handrieka  and  A.  O.  Por- 
ter, for  appellees. 

Mr.  JtuHee  Bwajiie  delivered  the  opinion 
of  the  court: 

This  is  a  case  in  equity.  The  appellant  filed 
his  bill  to  enjoin  the  execution  of  a  Judgment 
in  ejectment.  The  defendants  demurred  and 
the  demurrer  was  sustained. 

The  court  gave  leave  to  amend,  upon  terms 
which  the  appellant  declined  to  accept.  A  de- 
cree was  thereupon  entered  that  the  bill  should 
be  dismissed,  and  for  costs.  This  appeal  brings 
the  case  here  for  review. 

With  the  leave  to  amend  we  have  nothing  to 
do.  The  terms  imposed  were  within  the  discre- 
^on  of  the  court,  and  are  not  open  to  examina- 
tion in  this  proceeding. 

The  only  question  before  us  is,  whether  the 
circuit  court  erred  in  sustaining  the  demurrer 
and  dismissing  the  case.  The  bUl  is  very  volu- 
minous. We  will  consider  the  points  to  which 
our  attention  has  been  called,  so  far  as  is  neces- 
sary to  the  proper  determination  of  the  rights 
of  the  parties. 

The  reeovery  was  had  in  the  action  of  eject- 
ment, upon  the  ground  of  forfeiture  for  the  non- 
payment of  the  rents  reserved  in  two  leases. 

Both  courts  of  law  and  of  equity  have  power 
to  give  relief  in  cases  of  this  kind.  Courts  of 
law  give  it  upon  motion,  which  may  be  made 
before  or  after  judgment.  If  after  judgment, 
it  must  be  made  before  the  execution  is  exe- 
cuted. The  rent  due,  with  interest  and  costs, 
must  be  paid.  Upon  this  being  done,  a  final 
stay  of  proceedings  is  ordered.  Tidd,  Pr.,  8 
Am.  ed..  1284;  PhiOipt  v.  DoetttOe,  8  Mod., 
84S;  Smith  v.  Park*.  10  Mod.,  888;  Atkin»  v. 
CMitm.  11  Met.,  US. 

The  first  British  Statute  upon  the  subject  was 
the  4th  George  II. ,  ch.  28.  The  practice  is  now 
regulated  by  the  IS  and  16  Victoria,  ch.  76. 

Courts  of  equity  are  governed  by  the  same 
rules  in  the  exercise  of  thu  jurisdiction  as  courts 
of  law.  All  arrears  of  rent,  interest  and  costs 
must  be  {Mid  or  tendered. '  If  there  be  no  spe- 
cial reason  to  the  contrary,  an  injunction  there- 
upon goes  to  restrain  further  steps  to  enforce 
the  forfeiture.  The  grounds  upon  which  a 
court  of  equity  proceeds  are,  that  the  rent  is  the 
object  of  the  parties,  and  the  forfeiture  only  an 
incident  intended  to  secure  its  payment;  that 
the  measure  of  damages  is  fixed  and  certain, 
and  that  when  the  principal  and  Interest  are 
paid  the  compensation  is  complete.  In  respect 
to  other  covenants  pertaining  to  leasehold  es- 
tates, where  the  elements  of  fraud,  accident 
and  mistake  are  wanting,  and  the  measure  of 
compensation  is  uncertain,  equity  will  not  inter 
fere.  It  allows  the  forfeiture  to  be  enforced  if 
such  is  the  remedy  provided  by  the  contract. 
This  rule  is  applied  to  the  covenant  to  repair, 
to  insure,  and  not  to  assign.  Lord  Eldon  lim- 
ited Che  relief  to  cases  where  the  lease  required 
the  payment  of  a  specific  sum  of  money.    The 
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authorities  going  beyond  this  he  held  to  be  un- 
sound, and  dechned  to  follow  them.  Speaking 
of  Wadman  v.  GalUraft,  10  Ves..  68,  he  said  the 
Master  of  the  Rolls  in  that  case  held,  "  that, 
though  against  ejectment  for  non-payioent  of 
rent  the  court  would  relieve  upon  a  principle 
long  acknowledged  in  this  court,  but  utterly 
without  foundation,  it  would  not  relieve  where 
the  right  of  the  landlord  accrued,  not  by  non- 
payment of  rent,  but  bythenonperformanoeof 
covenants  which  might  be  compensated  in  Atm- 
aees."  Hiav.Barela]f,18Ve6.,6S6.  Sucbisnow 
tfie  settled  English  rule  upon  the  subject.  S  Stoiy, 
Eq.,  sees.  1816,  1816;  DaeiM  v.  West,  18  Ves., 

476;  Begnoldii  v.  PM,  19  Ves., ;  Gr^^orf  v. 

WOmm,  10  Eng.  L.  &  E.,  188;  Eatony.  I^on, 
8  Ves.,  690;  J3Wv.  BarOay,  16  Ves.,  403.  In 
Brncebridge  v.  Bueklti/,  3  Prioe,  200.  Baron 
Wood,  in  a  dissenting  opinion,  made  an  earnest 
and  able  assault  upon  this  doctrine.  The  ques- 
tion may  be  regardml  as  yet  unsettled  in  the 
jurisprudence  of  this  country.  2  Story,  £q., 
sees.  1816.  1816,  and  note*. 

Lord  Redesdale  held  that  where  there  were 
unsettled  accounts  between  the  landlord  and  ten- 
ant, which  could  not  be  properly  taken  at  law, 
the  payment  or  tender  of  money  on  account  of 
the  rent  might  be  deferred  until  the  ri^ta  of 
the  parties  were  settled  by  the  decree  of  the 
court,  but  that  where  the  accounts  were  not  of 
this  character,  equity  would  not  intervene. 
(yitahony  v.  Diekmm,  2  Sch.  &  L.,  400;  O'Con- 
nor v.  SpaigM,  1  Idem,  SOS. 

The  recovery  in  ejectment  is  an  important 
feature  in  the  case  before  us.  In  Indiana  tbe 
action  is  regulated  by  statute,  and  the  judgment 
has  the  same  conclusiveness  and  effect  as  com- 
mon law  judgments  in  other  cases.  The  judg- 
ment against  the  appellant  established  the  va- 
lidity ot  the  leases,  that  he  was  in  poeseasion, 
his  obligation  to  pay  the  rents  reserved,  and 
that  tbe  installments  demanded  were  due  and 
unsatisfied.  He  is  estopped  from  denying  tlieae 
facts,  and  from  setting  up  anything  in  this  case 
to  the  contrary. 

In  tbe  case  of  TVusttet,  W.  it  Brie  Oanal  ▼. 
Brett,  2S  Ind.,  410,  tbe  trustees  had  leased  ao 
much  of  t'.ie  surplus  waterof  the  canal  as  might 
be  necessary  for  the  purposes  specified,  "nie 
right  was  reserved,  upon  payhig  for  the  mill  to 
be  built  by  tbe  lessee,  to  resume  the  use  of  the 
water  leased  whenever  it  might  be  necessary  for 
navigation,  or  whenever  its  use  for  hydraulic 
purposes  should  be  found  to  interfere  with  the 
navigation  of  the  canal.  It  was  averred  that 
the  trustees  had  abandoned  that  part  of  the 
canal,  and  suffered  it  to  go  to  decay,  so  that  tbe 
water  power  was  destroyed,  and  the  plaintilTa 
mill  rendered  valueless.  Tbe  court  held  (hat 
there  was  no  implied  covenant  to  keep  the  canal 
in  repair,  that  the  express  provision  for  oom- 
pensation  in  one  case  excluaed  the  implicadon 
of  such  right  in  all  others,  and  that  the  plaint- 
iff was  without  remedy.  This  case,  like  the 
one  under  consideration,  was  decideid  upon  a 
demurrer  by  the  defendants. 

The  tendency  of  modem  decisions  is  not  to 
im  ply  covenants  which  might  and  ou(^t to  liave 
been  expressed,  if  intended.  A»pd»n  ▼.  A^uii*, 

5  Q.  B.  (N.  S.),  671;  PiUdngton  v.  Beott,  16  M. 

6  W. ,  6S7.  A  covenant  is  never  implied  that 
the  lessor  will  make  any  repairs.  PomfM  v. 
Bieroft,  1  Wms.  Baund.,  821.  822.  t».  1;  KtliM' 
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htrger  v.  Foretman,  13  Ind.,  475.  The  tenant 
csonot  make  repairs  at  the  expense  of  the  land- 
kMd,  nnless  by  special  agreement.  Mwmfori  t. 
Amta.  6  Cow.,  476.  If  a  demised  house  be 
bamed  down  by  accident,  the  rent  does  not 
eeue.  The  leasee  continues  liable  as  if  the  ac- 
ddeot  had  not  occurred.  MogU,  t.  Similh,  4  N. 
Y.,  126.  If  in  such  a  case  the  landlord  receives 
iannnoe  money,  the  tenant  has  no  equity  to 
have  it  apidlad  to  rebuilding,  or  to  restrain 
the  landKMrd  from  suing  for  the  rent  until 
Uk  atractui«  is  reetoied.  Lttd*  ▼.  Cheet- 
ioM,  1  Simons,  146;  Xo^t.  Bmni*.  1  £11.  & 
£11,474. 

frutte»,  W.  A  Brie  Canal  t.  Brtslt  is  a'n 
sothority  strikingly  appoeite  in  this  case.  In 
the  leases  set  out  in  the  bill,  as  in  the  lease  in 
that  case,  the  parties  provided  but  one  remedy 
iat  a  failure  of  water.  That  is,  an  abatement  of 
the  rent  in  proportion  to  the  extent  and  time  of 
the  deflciency.  The  contract  gives  none  other. 
Bejond  this  It  is  silent  upon  the  subject.  This 
court  cannot  interpolate  what  the  contract  does 
not  contain.  We  can  only  apply  the  law  to  the 
fiots  as  we  find  them.  The  appellant  is  en- 
titled to  the  remedy  specified.  Exprettumfaeit 
etuart  tadtum.  Neither  a  court  of  equity  nor 
s  court  of  law  can  aid  him  to  any  greater  ex- 
tent. 

This  sweeps  from  the  case  the  claims  set  up 
Id  the  bill  by  the  appellant  for  offset,  repairs, 
recoupment,  and  damages,  leaving  to  be  con- 
ridered  only  the  claim  for  a  reduction  of 
the  rents  in  the  manner  stipulated  by  the 
parties. 

The  appellant  avers  that  he  abandoned  the 
premises  covered  bv  the  second  lease,  that  the 
appellees  acquiesced,  and  that  his  title  thus  be- 
came vested  in  them  by  reverter.  This  is  re- 
pelled by  the  verdict  and  judgment  in  the  action 
of  ejectment. 

Be  insists  that,  according  to  the  provision  re- 
fened  to  in  the  leases,  he  is  entitled  to  a  reduc- 
tion of  the  rents  specifically  demanded  before 
the  commencement  of  the  action  of  ejectment. 
The  plaintiffs  could  not  have  recovered  with- 
oat  proving  to  the  satisfaction  of  the  jury  that 
the  exact  amount  demanded  was  due.  Any  fail- 
on  in  this  respect  would  have  been  fatal  to  the 
■ctioD.  Then  was  the  time  for  the  appellant  to 
iMert  and  prove  this  claim.  He  cannot  do  it 
BOW.    The  judgment  is  conclusive. 

The  bill  claims  redyctions  of  the  rents  for 
hilure  of  water  from  the  Zd  of  October,  18S7, 
vlien  the  title  of  the  defendants  accrued,  down 
to  the  1st  of  May.  186S,  when  the  last  install- 
Bents,  before  the  filing  of  the  bill,  became  due, 
imoantin^  in  the  aggregate  to  $2,649.  The 
iCDis,  during  the  same  period,  amounted  to  a 
Boeh  larger  sum.  Conceding  the  appellant's 
danand  to  be  correct,  he  should  at  least  have 
tendered  payment  of  the  difference  between 
these  two  amounts,  and  interest,  before  bring- 
ing lui  bill.  In  not  alleging  that  he  had  done 
Mihe  UU  is  fatally  defective. 

A  case  is  not  presented  upon  which  a  court  of 
(quity,  according  to  the  settled  principles  of  its 
jtuisprodenoe,  is  authorized  to  interpose.  The 
qiiiit  manifested  by  the  appellant  throughout 
the  iitinuion  ttetween  the  imrties,  as  disclosed 
by  the  trill,  is  not  persuasive  to  such  a  tribunal 
9ee7WAij, 


to  lend  him  its  aid.    We  think  the  demurrer 
was  well  taken. 

The  decree  of  the  Oireuit  Court  ii  affirmed. 

S.  C.-2  Wall.,  ITT. 

Clted-15  Wall.,  477:  49  Ind.,  196 ;  8  Am.  Bep„  431 
(3»  Cal.,  153);  16  Am.  Rep.,  23fi  (44  Ind.,  £95);  61  Ind., 
106. 


THOMAS  W.  PIERCE,  Appt., 

e. 

THE  UNITED  STATES; 

AND 

THE  DOVER  FIVE  CENT  SAVINGS 
BANK.  EDWIN  D.  MORGAN  et  al., 
AND  THE  BOATMENS'  SAVINGS  INSTI- 
TUTION. Appts., 

V. 

THE  UNITED  STATES. 
(See  S.  C.."I7ie  Floyd  Acceptance*  "  1  Wall..  666-48S.) 

Ckmtmereiat  paper,  proof  of  authority  to  make, 
when  neeeetary — jnade  by  government  offieert — 
t/ieir  authoriijf — their  aeeeptanee  not  binding. 

The  protection  which  commercial  usage  throws 
around  negotiable  paper,  cannot  be  usea  to  estab- 
Ilgli  tbc  authority  by  which  It  was  orlg-inally  Issued. 

The  purchaser  of  such  paper  purporting  to  bind 
the  frovernment  must,  at  his  peril,  see  that  the 
officer  had  authority  to  blad  the  vovernmeat. 

The  1180  of  bills  of  exchange,  by  the  officers  of 
government  In  cases  authorized  by  law,  cannot 
establish  a  usage  in  cases  not  so  authorized. 

Dsagc  Is  not  a  sufficient  reliance  as  an  authority 
for  the  acceptance  of  drafts  by  the  Secretary  of 
War. 

There  is  no  express  authority  to  any  ofBcer  of  the 
government  to  draw  or  accept  bills  of  exchange. 

A  bill  of  exchange  to  bind  the  government,  Is  to 
bejudged  by  the  same  rule  as  other  contracts. 

The  authority  to  issue  bills  of  exchange  not  being 
one  expressly  given  by  statute,  can  only  arise  as 
an  Incltlent  to  the  exercise  of  some  other  power. 

There  can  be  no  lawful  occasion  for  any  depart- 
ment of  the  government,  or  for  any  of  Its  officers, 
or  agents,  to  accept  drafts  drawn  on  them,  and 
such  acceptances,  cannot  bind  the  government. 

The  acceptance  of  accommodation  paper,  by  the 
Secretary  of  War  for  the  benefit  of  the  drawers 
was  unauthorized. 

If  such  acceptances  were  payments  in  advance  of 
the  service  rendered  and  supplies  furnished,  they 
are  expressly  forbidden  by  law, 

[No.  23,  259.] 
Argued  Jan.  ZS,  1869.      Bedded  Mar.  1,  1869. 

A  PPEAL  from  the  Court  of  Claims. 

The  case  is  stated  by  the  court. 

Mesari.  C.  Cushing^.  C.  B.  Goodrich,  W. 
W.  Boyce.  and  J,  S.  Black,  for  appellants: 

The  testimony  of  William  H.  Russell,  one  of 
the  drawers  and  indorsers  of  the  bills  declared 
upon,  so  far  as  it  had  a  tendency  to  defeat  or 
impair  the  negotiable  securities  to  which  he 
had  given  credit  by  his  signature  as  a  party,  was 
inadmissible  and  improperly  received  by  the 
court  below. 

Bk.  of  U.  8.  V.  Dunn.  6  Pet,  57;  Bk.  of 
Metr.  V.  Jonee,  8  Pet.,  12;  U.  8.  v.  Lefler,  11 
Pet.,  94;  Henderion  v.  Anderson,  8  How.,  78; 
SaUmarsh  v.  TulhiU,  13  How.,  229. 

NoTB.— (Jnlted  Stale*  as  party  to  Ml*  and  note*, 
right*  ujid  Uamuien  of.  See  mAe  to  U.  S.  v.  Barker, 
25  U.  S.  (12  Wheat.).  669. 
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The  instruments  declared  upon  are  bills  of  ex- 
change ;  they  are  absolute  upon  their  face  for 
the  payment  of  money,  which  is  not  dependent 
upon  any  contingency,  nor  upon  the  existence 
or  sufficiency  of  a  particular  fund.  They  were 
accepted  unconditionally.  This  proposition, 
it  is  submitted,  cannot  be  resisted,  if  the  United 
States  as  a  sovei^gntT  had  the  capacity  to  be- 
come a  party  to  a  bill  of  exchange.  In  con- 
sidering the  character  of  the  instruments,  the 
question  of  authority  on  the  part  of  Floyd  does 
not  appertain  to  the  discussion. 

U.  k  V.  Bk. ofMetr.,  15Pet.,  877: Chit.,  BiUs, 
49,  6th  ed. ;  MaMeod  ▼.  Snee.  2  Ld.  Raym., 
1481 ;  Knot  Co.  t.  AminwOl,  21  How.,  5^  (63 
U.  8.,  XVI.,  208);  WtU»  ▼.  Brigham,  6  Uuah.. 
b;  Varner-v.  NMeborough,  2  Me.,  121:  KeOey 
V.  Brooklyn,  4  Hill,  263;  Pierton  y.  Dunlop, 
Cowp.,  571  ■.MaekUod  v.  Snee,  2  Str.,  762;  EUi- 
ton  V.  CoOingridge,  9  Man.,  Q.  &  8.,  670. 

The  United  States,  as  a  sovereignty,  has  au- 
thority to  enter  into  any  and  every  contract 
which  the  trusts  conferred,  or  the  duties  im- 
posed upon  them  may  require,  unless  expressly 
or  by  necessary  intendment  prohibited  by  the 
Constitution;  and  in  the  absence  of  a  constitu- 
tional prohibition,  may  select  the  means  by 
which  their  trusts  and  duties  are  to  be  per- 
formed.    U.  8.  V.  Maurice,  2  Brock.,  109. 

The  contracts  of  the  United  Stales  must  be  en- 
tered into  by  the  instrumentality  of  individuals ; 
the  principal  officers  of  the  several  Executive 
Departments,  especially  of  the  State,  of  the 
War  and  of  the  Navy,  are  to  a  large  extent  the 
representatives  and  agents  of  the  President, 
and  their  acts  are  his  acts.  In  exercising  their 
authoriw  and  in  performing  the  functions  of 
their  offices,  under  statutes,  they  do  not  act  as 
agents  in  the  ordinair  sense  of  the  term,  but  as 
principals  under  the  law. 

Burritt  v.  Nahant  Bank,  2  Met.,  168; 
JDuntton  v.  Imp.  Oat  Ught  Co.,  9  B.  &  Ad., 
126. 

Whenever  the  United  States  becomes  a  party 
to  a  bill,  it  must  be  through  the  Executive 
branch  of  the  Oovemment. 

If  the  Executive  can  use  bills  under  any  con- 
tingency, the  state  of  facts  upon  which  the  au- 
thority may  be  exercised  is  conclusive,  and 
cannot  fab  controlled  by  any  other  branch  of  the 
government. 

Cases  in  which  it  appears  bills  have  been 
used  by  the  government: 

Dugan  v.  U.  8.,  8  Wheat.,  172;  U.  8.  v. 
Bradley,  10  Pet.,  869;  U.  8.  v.  Price,  2  Wash., 
460;  J9ru««y.  U.  8.,  17  How..  441  (58  U.  8., 
XV.,  181);  U.  8.  V.  Jonet,  8  Pet.,  877;  U.  8. 
▼.  BueliaTian,  8  How.,  85. 

If  the  Executive  branch  of  the  Government, 
acting  by  the  principal  officers  of  one  of  the 
Executive  Departments,  had  authority,  in  the 
execution  of  its  trusts  and  dtitics,  to  accept 
bills  of  exchange  under  any  circumstances,  the 
petitioner  is  entitled  to  recover. 

The  acts  of  the  Secretary  of  War  are,  in  all 
matters  appertaining  to  the  War  Department, 
the  acts  of  the  President,  and  are  to  be  r^acded 
and  respected  as  such. 

Lockington  v.  8mith,  1  Pet.  (C.  C),  466; 
WiUiamt  v.  U.  8.,l  How.,  290;  LUUe  v.  Bar- 
reme,  2  Cranch,  170;  Parker  v.  U.  8..\  Pet., 
293;  U.  a.  V.  EWu<m,  16  Pet.,  302;  U.  8.  v. 
Gratiot,  14  Pet..  687;  Wileae  ▼.  Jackton,  18 
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Pet..  498;  Bogen  T.  Burtington,  3  Wall.,  654 
(70  U.  S.,  XVin.,  79). 

John  B.  Floyd,  as  Secretary,  had  authori^ 
to  contract  for  supplies  and  transportatioii  for 
the  army.  In  the  execution  of  the  trusts  im- 
posed upon  the  department,  it  was  competent 
for  him  to  stipulate  with  a  contractor  to  accept 
his  drafts;  to  enter  into  an  obligation  to  pay  a 
sum  certain  to  a  contractor,  at  a  time  certain. 
It  was  competent  for  Floyd,  after  a  contractor 
had  upon  notice  supplied  himself  with  the 
means  of  transportation  which  had  been  ac- 
cepted by  the  government,  and  the  trains  were 
ready  to  start,  to  accept  the  drafts  of  the  con- 
tractor to  Uie  amount  of  forty  or  fifty  per  cent, 
of  the  sum  which  would  be  due  upon  the  com- 
pletion of  the  transportation. 

The  Secretary  had  authority,  under  the  Con- 
stitution (Const,  art.  2,  sec.  2),  as  the  principal 
officer  of  an  Executive  Department,  and  under 
the  Act  by  which  the  War  Department  was  es- 
tablished (1789,  Aug.  7,  ch.  7,  1  Stat,  at  L.. 
60),  as  the  representative  of  the  President,  to 
petiform  the  dutiee  enjoined  upon  or  intrusted 
to  him  in  relation  to  the  army,  its  suppUea  and 
the  transportation  thereof,  using  such  means 
and  entering  into  such  contracts  in  the  exe- 
cution of  the  trusts  as  he  might  consider  fit 
and  adequate  to  the  purpose  to  be  accom- 
plished. 

The  Statutes  of  the  United  States  applicable 
to  the  Executive  Departments,  and  especially  to 
the  Army  and  Navy,  clearly  sustain  the  position 
which  is  taken  as  to  the  authority  of  the  Secre- 
tary of  War.  It  will  appear  from  these  statute* 
that  the  Secretary  is  not  prohibited  orrestrained, 
in  terms  or  by  legal  intendment,  from  the  uae 
of  bills  of  exchange.  1  Stat,  at  L.,  49,  ch.  7;  1 
1  SUt.  at  L.,  279,  ch.  37;  1  Stat  atL.,  610,  ch. 
86,  sec.,  8;  2  Stat,  at  L.,  636,  686,  ch.  28;  8 
8tat.  at  L.,  816.  ch.  48;  8  Stat,  at  L..  426,  437, 
ch.  61,  sec.7;8Stat.  at  L.,  721,  ch.  6; 4  Stat,  at 
L.,  860,  ch.  42;  8  Stat,  at  L.,  567,  ch.  62,  sec 
6;  11  Stat,  at  L.,  266, 269,  ch.  25,  sec.  4,  May  4, 
1868;  12  Stat,  at  L.,  91,  ch.  205,  sec.  8. 

From  these  statutes  it  is  clear  that  the  au- 
thority of  the  Secretary  of  the  War  Depart- 
ment to  contract  may  be  derived  from  a  special 
statute  without  an  appropriation,  or  from  an 
appropriation  for  a  speciu  purpose,  or  it  may 
be  ana  in  many  instances  is,  exercised  under 
general  provisions  of  law,  which  ocmfer  upon 
him  the  management  of  the  business  of  the  de- 
partment. 

The  statutes  do  not  prohibit  the  use  of  bills 
of  exchange;  they  do  not,  expressly  nor  by  im- 
plication, prescribe  the  terms  nor  conditions  of 
the  contracts  which  the  Secretary  may  make; 
they  do,  however,  confer  upon  him  a  large  dis- 
cretion, accompanied  with  a  clear  intent  that 
no  casualty  or  contingency  shall  be  permitted 
to  endanger  such  lubeistence  or  transportation 
as  the  army  may  require.  These  proviirions  are 
not  controlled  by  statutes  which  establish  and 
define  the  Treasury  of  the  United  States,  or  by 
which  the  disbursement  of  the  public  money  is 
regulated. 

The  Secretary  of  War,  as  the  head  or  princi- 
pal officer  of  one  of  the  Executive  Departments, 
has  been  held  out  by  Congress  as  having  aa- 
thority  to  accept  and  to  use  bills  of  exchange 
in  the  execution  of  the  trusts  and  duties  im- 
posed upon  or  confided  to  the  department;  his 
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eiercke  of  the  auUiorily  has  been,  by  implica- 
tion, clearly  ratified  and  confirmed. 

8  Stat  at  L.,  548,  oh.  228;  4  Stat,  at  L..  755, 
ch.  27,  see.  2;  6  Stat,  at  L.,  687,  ch.  207;  6  Stat. 
atL..  822,  cb.  18;  9  Stat,  at  L.,  40.  ch.  66;  11 
11  Slat  at  L.,  159,  160,  ch.  88;  11  Stat  at  L.. 
408,  ch.  75;  12  Stat,  at  L.,  Private  AcU,  878, 
ch.  10:  Fbttmatter-Oen.  ▼.  Earfy,  12  Wheat, 
188;  8  Conn..  486;  Ware  v.  U.  8.,  4  Wall.,  688 
(71  U.  8.,  XVIII.,  893). 

The  authority  of  the  Secretary  to  accept  bills 
of  exchange  must  l>e  regarded  as  rt*  judicata, 
and  concluded  by  anthority. 

0.  8.  v.  Bfc.  qfMetr.,  15  Pet,  877;  9  Stat  at 
L,  880;  Mar.  2, 1847. 

OcnuraB  directed  the  payment,  with  interest, 
of  limUar-  drafts  wliich  were  not  before  the 
court  in  the  case  cited. 

8  Stat,  at  L.,  848.  Aug.  1,  1842,  Conrerse  & 
Rees;  9  Stat,  at  L.,  168,  ch.  84,  sec.  4,  Mar.  2, 
1847,  HowUnd  &  Aspinwall;  0  Stat  at  L.,  677, 
Aug.  10, 1846,  Abrahamflorbeck;  11  Stat  atL., 
496.  Feb.  10,  1857,  Joseph  D.  Beers;  U.  8.  y. 
&«»,  9Pet,266;  U.  8.  v.  Tingty,  6  Pet, 
187;  Dugan  v.  IT.  8.,  3  Wheat,  172;  l^Ur  v. 
EftHd.  7  How.,  578;  U.  8.  v.  Bradley,  10  Pet, 
859, 860;  U.  8.  v.  Tingejf,  6  Pet,  115;  U.  8.  v. 
Amd^mdo,  6  Pet,  729;  Decatur  t.  Pauiding, 
14  Pet.,  616;  U.  8.  v.  Linn.  15  Pet,  814; 
BnulUar  ▼.  Haeon,  6  Bow.,  102;  OotUm  t.  U. 
8.,  11  How..  229;  Parki  v.  Bote.  11  How.,  874; 
NeOton  v.  Lagow.  12  How.,  98;  U.  8.  t.  Guih- 
Tie.  17  How.,  803,  804(58  U.  8.,  XV.,  106);  U. 
8.  T.  Maedaniel.  7  Pet,  14;  Eodgttm  v.  Dexter, 
1  Cranch,  846;  U.  8.  v.  Jonee,  8  Pet,  877; 
U.S.  V.  Janet,  18  How.,  92  (59  U.  8  .  XV., 
874). 

The  authority  of  the  Secretary  to  accept  and 
to  use  bills  of  exchange,  has  from  time  to  time 
been  lostained  by  the  law  officers  of  the  govern- 
ment 

8  Ops.  of  Attys-Oen.,  BOS-.Hon.  R.  B.  Taney, 
Mar.,  1882;  4th  Vol,  90;  Hon.  H.  S.  Legara, 
Sept  12, 1842.  in  which  he  refers  to  the  case  of 
Tie  U.  8.  ▼.  Bk.  oj  Metr.,  15  Pet,  877;  4th 
Vol.  Kim.  John  Nelson,  Dec.  26,  1848,  286, 
287;  «h  Vol.  209,  Dec.  80.  in  which  reference 
iimade  to  the  same  case;  4th  Vol.  607,  Han. 
John  T.  Mason,  July  20,  Aug.  8,  1846,  518; 
fith  Vol.,218;  Hon.  Heverdv  Johnson,  Dec.  6th, 
1849,  218;  8tb  Vol.,  1,  Om.  Caleb  Cushing, 
July  10,  1856. 

The  statutes  relied  upon  by  the  government 
and  by  the  Court  of  Claims,  are  not  applicable 
and  cannot  control  the  cases  or  principles  upon 
which  the  petitioner  rests  his  case. 

JfcHTS.  Wm.  BL  Evsurta,  Atty-Qtm.,  E.  P. 
■ortOB,  and  John  i.  Weed,  for  United 
States: 

Our  first  inqtilry  is  naturally  as  to  the  extent 
of  the  powers  and  the  authority  of  the  Se(a«- 
tsrrof  War. 

John  B.  Floyd,  as  Secretary  of  War,  had  no 
anthority,  in  his  official  capacity,  to  accept  the 
sevoal  instroinents  in  writing,  described  in  the 
Kveral  petitiona  of  these  appellants,  and  Und- 
faigthe  United  States  for  their  payment 

The  Secretary  of  War  is  a  public  agent  He 
can  exeiciiie  no  authori^  nor  do  any  act  unless 
the  same  be  authorized  by  law. 

1  Stat  at  L.,  pp.  49,  50;  Pwker  v.  U.  8..  1 
Pet.  Mt.U.8.  V.  Maedaniel,  7  Pet,  14;  WHl- 
MSM  V.  U.  8.,  1  How.,  290;  Wileox  v.  Jaekmm, 


18  Pet.,  498;  Gidley  v.  Palmertton.  8  Brod.  & 
B.,  185. 

In  the  case  of  LttSe  v.  Barreme.  2  Cranch, 
170,  the  court  decided  that  the  orders  of  the  Pres- 
ident, unless  made  within  the  scope  of  his  law- 
ful auUiority,  afforded  no  protection  to  those 
who  execute  such  orders.  The  President,  there- 
fore, not  less  than  his  secretaries,  is  limited  and 
restricted  bv  the  Constitution  and  the  laws  made 
under  it  Neither  he  nor  any  ot  hi»  constitu- 
tional advisers  have  any  authority  to  bind  the 
United  States  except  in  accordance  with  law. 

The  fact  that  the  Secretary  of  War  is  vested 
with  discretion  in  the  administration  of  those 
matters  which  the  law  confides  to  him,  cannot 
enlMge  nor  extend  his  powere.  His  discretion 
extends  only  to  the  execution  of  the  laws  and 
regulations  of  Congress  under  which  he  is  from 
time  to  time  required  to  act 

Deeaturv.  Paulding,  14  Pet,  515;  U.  8.  v. 
Outhrie,  17  How.,  808  (68  U.  8.,  XV.,  105);  U. 
8.  V.  Eliaeon,  16  Pet,  802. 

In  the  argument  of  this  case  it  Is  contended 
that  both  upon  principle  and  by  statute,  the  fol- 
lowing propositions  are  established : 

V\xtk.  That  the  officers  of  the  Oovemment  of 
the  United  States  are  merely  agents,  appointed 
by  law  to  do  certain  acts  and  perform  certain 
duties  required  by  law,  and  that  they  have  no 
powers  beyond  those  specified  in  theiaw  which 
creates  their  office  and  defines  their  powers  and 
duties. 

Second.  That  the  Secretary  of  Waris  merely 
an  officer  appointed  to  superintend  the  equip- 
ment, subsistence,  transportation  and  other  nec- 
essary supplies  for  the  Armies  of  the  United 
States  and  the  War  Department.  He  has  no 
power,  by  any  law  or  regulation,  to  bind  the 
government  by  the  acceptance  of  bills  of  ex- 
change in  his  official  capacity. 

Third.  That  no  quartermaster  nor  other  officer 
of  the  War  Department  can  create  any  liabili- 
ty against  the  United  States,  except  for  articles 
of  transportation,  or  supplies  actually  furnished 
to  or  used  by  the  Army  of  the  United  States. 

Fourtii.  That  the  Secretary  of  Warcan  m^e 
no  contract  respecting  the  furnishing  of  supplies 
for  his  department,  unless  there  be  some  law 
authorizing  the  same,  or  an  appropriation  ade- 
quate to  its  fulfillment 

Fifth.  That  the  power  of  the  Secretary  of 
War,  in  respect  to  contracts  that  he  may  inake 
in  regard  to  the  furnishing  of  supplies  for  his 
department,  is  exhausted  when  the  contract 
which  authorizes  him  to  make  has  been  made 
by  him  as  the  agent  of  the  United  States. 

Sijcth.  That  it  is  not  within  the  scope  of  the 
powers  conferred  by  law  upon  the  Secretary  of 
War,  to  provide  the  means  bv  which  the  obli- 

gaiionsof  the  government  unaer  contracts  which 
e  may  make,  shall  l>e  discharged. 

Neither  the  statutes  nor  the  authorities  upon 
which  the  appellants'  rely  sustain  or  establish 
the  authority  of  the  Secretaj^  of  War  to  make 
contracts  on  behalf  of  the  Glovernment  of  the 
United  States,  by  the  acceptance  of  drafts  or 
bills  of  exchange  drawn  upon  him  in  Us  official 
character. 

The  principle  which  may  be  extracted  from 
the  decisions  which  the  counsel  for  the  appel- 
lants have  cited  upon  the  questions  of  the  author- 
ity of  the  Secretuy  of  War  to  make  contracts 
by  biUa  of  exchange,  may  be  stated  as  follows: 

171 


Digitized  by 


Google 


66^-681! 


SUFREMK  COTJBT  OF  THK  tJuiTW)  STATES. 


Dec.  TxRir, 


First.  That  tbe  decision  of  a  matter  commit- 
ted by  authoriQr  of  law  to  any  of  the  Executive 
Departments  of  the  Government,  is  conclusive, 
so  far  as  it  involves  the  right  of  the  executive 
head  of  a  department  to  exercise  discretion  and 
judgment. 

Second.  That  a  writ  of  mandounut  will  not 
lie,  to  compel  an  executive  oflBcer  to  discbarge 
his  duty  involving  liis  right  to  exercise  discre- 
tion. 

Third.  The  United  States  being  a  body  poli- 
tic, may,  through  tbe  instrumentality  of  its  au- 
thorized agents,  make  such  contracts  as  may  be 
necessary,  in  the  performance  of  duties  com- 
mitted by  law  to  the  Executive  Departments. 

Fourth.  The  power  of  agents  of  the  govern- 
ment are  determined  b^  law,  and  their  right  to 
exercise  discretion  is  limited  to  matters  com- 
mitted to  them  bjr  law. 

Fifth.  The  duties  committed  by  law  to  the 
President,  may  be  executed,  under  his  author- 
ity, by  heads  of  departments,  as  his  agents. 

Sixth.  The  clear  intendment  of  the  law  is  to 

grohibit  the  Secretary  of  War  making  contracts 
y  bills  of  exchange,  by  which  the  government 
shall  be  bound. 
Seventh.  Bonds  executed  by  agents  of  the 

government  for  tbe  faithful  performance  of 
leir  duties,  although  not  such  a*  prescribed  by 
statute,  mav  be  enforced,  if  tbe  voluntary  obli- 
gations ana  contracts  of  the  persons  executing 
them. 

Eighth.  That  in  any  and  all  cases  where  tbe 
authority  of  the  bead  of  an  Executive  Depart- 
ment to  accept  the  bills  of  exchange  has  been 
recognized,  there  has  been  some  special  circum- 
stance existing  or  duty  enjoined  by  which  such 
exercise  of  power  might  be  justified. 

The  authority  of  the  Secretary  of  War  to  ac- 
cept bills  of  exchange,  is  not  established  from 
the  proof  of  any  us^  of  either  the  Executive 
Departments  of  the  Government  to  make  use  of 
bilb  of  exchange  in  the  transaction  of  the  ordi- 
nary business  in  their  several  departments. 

The  usage  upon  which  much  reliance  is  placed 
bjr  the  appellant  in  this  case  cannot  be  main- 
tained, because  if  it  were,  it  would  be  in  con- 
travention of  Uw.  The  powers  of  the  Secreta- 
ry of  War  are  to  be  determined  by  statute.rather 
than  by  custom  or  usage.  We  may  resort  to 
custom  to  determine  the  manner  in  which  these 
powers  shall  be  exercised  or  duties  performed, 
but  not  for  the  purpose  of  ascertaining  the  ex- 
pense or  source  of  the  authority  itself.  Usage 
can  neither  extend  nor  limit  the  powers  which 
the  law  confers. 

Strong  v.  Bliu,  6  Met.,  398;  Frith  v.  Barker, 
3  Johns.,  384;  Duniiam  v.  Dey,  18  Johns.,  44; 
N.  T.  F.  Int.  Co.  V.  Ely,  2  Ck)w.,  707;  Brown 
v.  Jaek»on,  8  Wash.  (C.  C),  26;  Moneyv.Leaeh, 
8  Burr.,  llSXxDonnM  t.  Columbian  Int.  Co., 
aSumn.,  877. 

The  instruments  described  in  the  several  pe- 
titions of  the  appellants  in  the  Court  of  Claims, 
and  upon  which  they  there  relied  to  recover 
judgment  against  the  United  States,  are  not  bills 
of  exchange,  and  the  law  merchant  has  no  ap- 
plication to  them.  They  are  not  assignable;  nor 
does  the  fact  of  their  assignment  confer  upon 
the  appellants  the  right  to  maintain  an  action 
upon  them  in  their  own  name. 

Story,  BilU.  sec.  46,  121;  3  Kent,  Com.,  76. 

It  Is  submitted,  therefore,  that  from  these  au- 
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thorities  the  following  propositions  are  estab- 
lished: 

First.  That  these  bills  purported  to  be  drawn 
upon  no  other  funds  than  that  civated  by  the 
contracts  of  the  drawers  with  the  government. 

Second.  That  their  payment  was  contingent 
upon  the  existence  of  a  particular  fund,  appro- 
priated by  Congress  for  that  purpose. 

Third.  That  were  tbe  fund  exhausted  they 
could  not  be  paid,  because  they  were  drawn, 
not  upon  the  personal  credit  of  the  drawers,  but 
upon  tbe  moneys  which  it  was  expected  would 
become  due  to  them  upon  contracts  not  yet  per- 
formed by  them,  and  upon  which  tbe  govern- 
ment was  not  liable  to  make  any  payment  to 
them,  except  as  specified  in  their  contracts. 

The  appellants  had  sutScient  notice  of  the 
character  of  these  drafts  or  bills  of  exchange,to 
require  them  to  make  inquiry  in  regard  to  them. 

These  principles  are  fully  recognized  in  the 
following  cases: 

»aU  T.  Battingt,  10  Wis.,  681 ;  Com.  v.  Fbv- 
ler,  10  Mass.,  290;  Murray  v.  CaroOwn.  1  Met. 
(Ky.),  71. 

The  facts,  appearing  upon  the  face  of  tbew 
instruments,  and  of  which  persons  purchasing 
them  were  bound  to  take  notice,  were : 

First.  That  they  were  accepted  by  the  Secre- 
tary of  War  in  bis  official  character.  They  were, 
therefore, bound  to  inquire  whether  such  accept- 
ances were  authorized  by  law. 

Second.  That  they  were  made  payable  at  a 
place  where  tbe  Secretary  could  not  lawfully 
have  any  funds  depoaitM  on  account  of  the 
Government  of  the  United  States,  with  which 


to  pay  them. 
Third. 


That  they  were  based  upon  contracts 
which  had  been  maide  under  the  direction  of  the 
Secretary  of  War,  for  the  purpose  of  meeting 
the  necessities  of  his  department.  The  persons 
purchasing  these  bills,  therefore,  were  bound  to 
inquire  whether  tbe  contracts  on  account  of 
which  these  instruments  were  drawn  had, at  the 
time  of  their  acceptance,  been  performed,  be- 
cause if  they  had  not  been  performed,  the  Sec- 
retary of  War  was  prohibited  by  the  Act  of  Jan. 
81,  1828  (Stat,  at  L.,  2S),  from  making  any  ad- 
vances to  these  contractors  in  favor  of  whom 
these  acceptances  were  made. 

Tbe  evidence  offered  on  behalf  of  the  United 
States  was  admissible  to  show  the  character  of 
these  bills  and  the  circumstances  under  whidi 
they  were  issued. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

Tbe  above  named  cases  are  appeals  from  the 
Court  of  Claims.  The  first  is  before  us  in  a 
separate  record,  and  is  No.  23  of  the  docket  of 
the  term. 

The  other  three,  although  distinct  claims  with 
separate  pleadings,  are  certified  to  us  as  one  rec- 
ord with  one  finding  of  facts  for  them  all;  and 
they  constitute  case  No.  269  of  the  docket. 
They  are  alike  in  every  respect  except  the  names 
of  the  plaintiffs  and  the  amounts  claimed.  The 
case  of  Bieree  differs  from  the  others  in  some 
respects;  but  we  shall  endeavor  to  present  the 
considerations  which  must  determine  the  judg- 
ment of  the  court  in  all  the  cases  in  one  opinion. 

Theyaredemandsagainst  the  United  States, 
founded  upon  instruments  claimed  to  i)e  bills  of 
exchange  drawn  by  Russell,  Majors  &  Wad- 
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d«n,  of  John  B.  Floyd,  Secretary  of  War,  and 
accepted  by  him  in  that  capacity,  purchased 
Inr  ptaintilb  before  maturitT,  for  a  ▼aluablt  con- 
sjdeiation  and,  as  they  allege,  without  notice 
of  any  defense  to  them.  The  following  copy  of 
ODe  of  these  bills  will  answer  for  all,  as  there  as 
DO  difference  in  theii  rerbal  structure  which 
is  material  to  the  consideration  of  the  matters 
in  issue: 
"13.000.       Washington,  November,  28,1859. 

Ten  months  after  date,  for  value  received,  pay 
to  our  own  order,  at  the  Bank  of  the  Republic, 
New  York  City ,  fi  ve  thousand  dollars,  and  charge 
to  account  of  our  contract  for  supplies  for  the 
Army  in  Utah. 

Russell,  Majors  &  Waddell. 
Hon.  John  B.  Floyd. 

Secretary  of  War. 

Indorsement:  Roasell,  Majors  <&  Waddell. 

K  L.  Acceptance:  War  Department,  No- 
vember 28, 1859.  Accepted.  John  B.  Floyd, 
Secretary  of  War." 

Mr.  Fierce,  in  his  petition,  relies  on  the  facts 
that  the  ngnature  of  John  B.  Floyd,  to  these 
scoeptances,  is  genuine,  and  that  he  was  at  the 
time  of  the  acceptance  Secretary  of  War,  as 
(offlcient  to  establish  his  claim.  He  avers  that 
Floyd,  as  Secretary  of  War,  had  authority  to 
accept  the  drafts,  and  that  by  his  acceptance 
the  United  States  became  bound.  It  is  evident 
that  he  means  by  this  merely  to  assert,  as  a  prin 
ciple  of  law,  that,  by  virtue  of  his  office,  the 
Secretary  had  such  authority,  and  not  tliat  there 
existed,  in  this  case,  special  facta  which  gave 
nich  authority;  for  he  mentions  no  such  facts 
in  his  petition,  and  when  the  solicitors  for  the 
defeniumt  undertook  to  show  under  wliat  cir- 
comstances  the  bills  were  issued  and  accepted, 
be  objected  to  the  evidence.  Its  admission  is 
one  of  the  alleged  errors  on  which  he  brings  the 
case  to  this  court 

Both  Mr.  Pierce  and  his  counsel,  therefore, 
claim  to  recover  on  the  doctrine  that  when  a 
party  produces  an  instrument  in  the  form  of  a 
bin  of  exchange,  which  he  has  purchased  be- 
fore its  maturity,  drawn  on  the  Secretary  of 
War.  and  accepted  by  him,  he  has  established 
a  claim  against  the  government  which  admits 
of  no  inquiry  into  the  circumstances  under  which 
the  acceptance  was  made. 

The  other  defendants,  also,  in  their  original 
petitions,  assert  and  rely  upon  the  same  princi- 
ple; but  they  have  also  filed  amended  petitions, 
in  which  they  set  forth  facts  connected  with 
Ute  acceptance  of  the  Secretary,  which  they 
.deem  sufficient  to  establish  his  right  or  author- 
ity to  do  so.  Host  of  the  facts,  found  under 
the  issues  made  by  these  amended  petitions, 
were  also  found  under  the  general  issue  in 
Pierce'icaae,  notwithstanding  his  objection;  so 
tiiat,  if  tliey  avail  the  other  pluntiffs,  they  will 
also  support  his  claim. 

It  will  tie  convenient,  therefore,  to  consider, 
tint,  the  piopodtion  on  which  he  rests  his  case, 
which,  if  found  to  be  sound,  disposes  of  all  the 
caaes  in  favor  of  plaintiifii. 

One  of  the  main  elements  of  that  proposition, 
modi  and  eloquently  urged  upon  our  attention, 
teems  to  be  too  well  establishoi  by  the  decisions 
of  this  court  to  admit  now  of  serious  contro- 
versy. It  must  be  taken  as  settled,  that  when 
the  United  States  becomes  a  party  to  what  is 
called  commercial  paper — by  which  is  meant 
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that  class  of  paper  which  is  transferable  by  in- 
dorsement or  delivery,  and  between  private  par- 
ties, is  exempt  in  the  hands  of  innocent  holders 
from  inquiry  into  the  circumstances  under 
which  it  was  put  in  circulation — they  are  bound 
in  any  court,  to  whose  jurisdiction  they  submit, 
by  tdfi  same  principles  that  govern  individuals 
in  their  relations  to  such  paper. 

Conceding,  then,  for  the  sake  of  argument, 
that  the  instruments  under  consideration  are,  in 
form,  bills  of  that  character,  and  that  the  signa- 
ture of  Floyd  is  genuine,  and  that  he  was  at  the 
time  Secretary  of  War,  there  remains  but  one 
(^^uestion  to  be  considered  essential  to  plaintiffs' 
right  to  recover,  and  that  concerns  the  author- 
ity of  the  Secretary  to  accept  the  bills  on  behalf 
of  the  Oovemment. 

It  is  not  to  be  denied,  that  in  the  extensive 
and  varied  fiscal  operations  of  the  Gktvemment, 
bills  of  exchange  are  found  to  be  valuable  in- 
struments, of  which  it  has  the  right  to  avail 
itself  whenever  they  may  be  necessary.  In  the 
transfer  of  immense  sums  of  money  from  one 
part  of  the  country  to  another,  and  in  the  pay- 
ment of  dues  at  distant  points,  where  they  should 
properly  be  paid,  it  uses,  as  it  ought  to  use,  this 
time  honored  mode  of  effecting  these  purposes. 

In  the  case  of  such  paper,  issued  by  an  indi- 
vidual, when  we  make  ourselves  sure  of  his  sig- 
nature, we  are  sure  tliathe  is  bound,  b«»usethe 
right  to  make  such  paper  belongs  to  all  men. 
But  the  Gloyemment  is  an  abstract  entity,  which 
has  no  hand  to  write  or  mouth  to  speak,  and 
has  no  signature  which  can  l>e  recognized,  as 
in  the  case  of  an  individual.  It  speaks  and  acts 
only  through  agents,  or  more  properly,  officers. 
These  are  many,  and  have  various  and  diverse 
powers  confied  to  them. 

An  individual  may,  instead  of  signing  with 
his  own  hand  the  notes  and  bills  which  he  is- 
sues or  accepts,  appoint  an  agent  to  do  these 
tilings  for  him.  And  this  appointment  may  lie 
a  general  power  to  draw  or  accept  in  all  cases 
as  fully  as  the  principal  could ;  or  it  may  be  a 
limited  authority  to  draw  or  accept  under  given 
circumstances,  defined  in  the  instrument  which 
confers  the  power.  But,  in  each  case,  the  per- 
son dealing  with  the  agent,  knowing  that  he 
acts  only  by  virtue  of  a  delegated  power,  must, 
at  his  peril,  see  that  the  paper  on  which  he  re- 
lies comes  within  the  power  under  which  the 
agent  acts.  And  .this  applies  to  every  person 
who  takes  the  paper  afterwards;  for  it  is  to  be 
kept  in  mind  that  the  protection  which  commer- 
cial usage  throws  around  negotiable  paper,  can- 
not be  used  to  establish  the  authority  by  which 
it  was  originally  issued.  These  principles  are 
well  established  in  regard  to  the  transactions  of 
individuals.  They  are  equally  applicable  to 
those  of  the  Government.  Whenever  negotia- 
ble paper  is  found  in  the  market  purporting  to 
bind  the  Oovemment,  it  must  necessarily  be 
by  the  signature  of  an  officer  of  the  Oovemment 
and  the  purchaser  of  such  paper,  whether  the 
first  holder  or  another,  must,  at  his  peril,  see  that 
the  officer  had  authority  to  bind  theGovemment. 

When  this  inquiry  arises,  where  are  we  to 
look  for  the  authority  of  the  officer? 

The  answer,  which  at  once  suggests  itself  to 
one  familiar  with  the  structure  of  our  govern- 
ment, in  which  all  power  is  delegated,  and  is 
defined  by  law,  constitutional  or  statutory,  is, 
that  to  one  or  both  of  these  sources  wu  must  re- 
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aait  in  ereiy  instance.  We  have  no  officen  in 
thia  goTemment,  from  the  President  down  to 
the  most  subordinate  agent,  who  does  not  hold 
ofiSce  under  the  law,  with  prescribed  duties  and 
limited  authori^.  And  while  some  of  these,  as 
the  President,  the  Legislature  and  the  Judici- 
ary, exercise  powers  In  some  sense  left  t^  the 
more  general  aeflnitions  necessarily  incident  to 
fundamental  law  found  in  the  Constitution,  the 
larger  portion  of  them  are  the  creation  of  stat- 
utiMy  law.  with  duties  and  powers  prescribed  and 
limited  by  that  law.  It  would  seem  reasonable, 
Uien,  that  on  the  question  of  the  authority  of 
the  Secretary  of  War  to  accept  bills  of  exchange, 
we  must  look  mainly  to  the  Acts  of  Congress. 

The  counsel  fir  cuimants,  not  altogether  re- 
jecting this  view  of  the  matter,  maintain  that 
the  power  is  derived — 

1.  From  the  true  construction  of  the  Con- 
stitution and  Acts  of  Congress. 

3.  From  the  decisions  of  the  Supreme  Court 
of  the  United  States ;  by  which  is  probably  meant 
only  the  authoritative  construction  of  the  Con- 
stitution and  laws. 

8.  From  the  usage  of  the  government  in 
similar  cases. 

We  will  examine  these  several  alleged  sources 
of  the  power  in  the  reverse  order  to  that  here 
stated. 

1.  As  regards  usage,  it  must  occur  at  once 
that  if  Uiere  are  instances  in  which  the  use  of 
Mils  of  exchange  by  the  ofiScers  of  government 
is  authorized  by  law,  as  undoubtedly  there  are, 
the  use  of  them  in  such  cases,  however  com- 
mon, cannot  establish  a  usage  in  cases  not  so 
authorized.  It  may  also  be  qustioned  whether 
the  frequent  exercise  of  a  power  unauthorized  by 
law,  by  oflScers  of  the  government,  can  ever  by 
its  frequency  be  made  to  stand  as  a  Just  founda- 
tion for  the  very  authority  which  is  thus  assumed. 

It  is  to  be  observed  in  this  connection,  that 
the  Court  of  Claims  finds  as  a  fact,  in  Piaree'i 
case,  that  "the  evidence  fails  to  establish  any 
usage  or  practice  in  the  different  departments 
of  Uie  government,  by  virtue  of  which  the  Sec- 
retary of  War  was  authorized  to  accept,  in  be- 
half of  the  United  States,  the  bUls  in  suit;" and 
so  far  as  that  case  is  concerned  thia  inquiry 
mi|^t  close  there. 

JSut  in  the  finding  of  facts  which  the  same 
court  makes  in  the  other  three  cases,  it  is  said, 
"That  it  is  and  has  been  the  practice  of  the 
heads  of  departments,  to  accept  drafts  or  bills 
of  exchange  for  the  transmission  of  funds  to  dis- 
bursing officers,  or  the  payment  of  those  serv- 
ing in  distant  stations,  or  for  services  rendered." 
The  usage  here  found  is  limited  to  specified 
classes  of  cases,  and  if  authorized  by  law,  can 
l>e  no  evidence  of  a  usa«e  in  cases  not  so  au- 
thorized. It  cannot  be  held  to  support  the  allega- 
tion of  a  usage  so  general  as  to  apply  to  any 
case  in  which  the  head  of  the  depaitment  may 
seejproper  to  use  it. 

We  make  the  further  observation  in  this  con- 
nection, that  while  it  is  readilv  to  be  seen  that 
the  exigencies  of  the  business  of  the  departments 
may  require  drafts  to  be  drawn  by  them,  and 
may  justify  drafts  being  drawn  on  them,  which 
they  ought  to  and  do  pay  when  presented,  there 
can  be  no  occasion  for  an  acceptance,  by  anv  de- 
partment or  officer,  of  a  draft  drawn  on  either 
of  them. 

We  do  not  think,  therefore,  that  usage  is  a 
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sufficient  reliance  as  an  authority  fortlie  accept- 
ance of  these  drafts. 

3.  Tbs  U.  a.  V.  Bank  of  Ou  MetropoUt,  15 
Pet  ,877,is  the  case  mainly  relied  on  as  estabUdi 
Ing  the  doctrine  contended  for  by  plaintiffs,  and 
is  confidently  asserted  to  be  conclusive  of  the 
cases  under  consideration,  unless  overruled. 

That  case  undoubtedly  did  decide,  that  when 
an  officer  of  the  government,  authorized  to  do 
so,  accepted  a  draft  in  behalf  of  the  United 
States  or  one  of  the  departments,  the  validity 
of  the  instrument  could  not  be  disputed  in  Ae 
hands  of  an  innocent  holder.  We  have  alreadj 
stated  this  as  the  established  doctrine  of  fhtt 
court.  And  that  proposition  was  the  principal, 
if  not  the  only  one,  controverted  in  uiat  case. 
An  attentive  examination  of  it  will  show  that 
the  authority  of  the  officers  to  accept  was  not 
raised  by  counsel  or  considered  by  the  court 

The  Bank  of  the  Metropolis  being  sued  for 
certain  balances  in  favor  of  the  United  States, 
pleaded  as  a  setoff  a  draft  drawn  by  Edwin 
Porter  on  Richard  C.  Mason,  Treasurer  of  the 
Postoffice  Department,  at  ninety  days,  and  ac- 
cepted by  him  as  Treasurer:  and  also  four  drafts 
at  ninety  davs,  drawn  by  James  Reeside  on 
Amos  KendaJl,  Postmaster-General,  and  "ac- 
cepted on  condition  that  his  contracts  be  com- 
plied with."  » 

It  does  not  appear  to  have  been  controverted 
that  Mason  had  authority  to  accept  the  draft  of 
Porter,  bv  either  the  counsel  for  the  govern- 
ment or  the  bank ;  and  the  court  seem  to  have 
treated  it  as  conceded. 

The  opinion  of  the  court,  after  stating  the 
facts,  opens  with  the  declaration  that,  "when 
the  United  States,  by  its  authorized  officer,  be- 
comes a  party  to  negotiable  paper,  they  have  all 
the  rights,  and  incur  all  the  responsibilities  of 
indi  vidualswho  are  parties  to  such  instruments. " 
And  further  on  it  is  said,  Uiat  "an  unconditional 
acceptance  was  tenderod  to  it  (the  bank)  for  dis- 
count; *  *  *  all  it  had  to  look  to  was  the  gen- 
uineness of  the  acceptance,  and  the  authority  of 
the  officer  to  give  it.  If  this  language  has  any 
significance,  it  is  that  the  authority  of  the  officer, 
like  the  genuineness  of  the  signature,  is  always 
to  be  inquired  into  at  the  peril  of  the  wuty  talk- 
ing an  acceptance  purporting  to  bina  the  gov- 
ernment. 

Only  a  small  part  of  that  elaborate  opinion 
Is  devoted  to  Porter's  draft,  and  to  the  questions 
involved  in  it,  and  the  remainder  of  it  is  occu- 
pied in  discussing  the  effect  of  the  condition  an- 
nexed to  the  acceptance  of  Reeside's  draft  on 
its  commercial  character,  and  to  determining 
what  1b  implied  in  that  condition. 

It  seems,  therefore,  quite  clear  that  no  con- 
sideration whatever  was  given  by  the  court  to 
what  constituted  an  authority  to  draw  or  ac- 
cept bills  of  exchange:  but  that  it  was  implied- 
ly held  to  be  a  matter  always  open  to  inquiry 
when  the  draft  was  attempted  to  be  enforced 
against  the  government.  Nor  are  we  awue  of 
any  case  in  tiiis  court  in  which  the  rule  for  de- 
termining that  authority  has  been  laid  down. 

Recumng,  then,  to  the  written  law  as  the  ex- 
clusive source  of  such  authority,  we  mav  con- 
fidently assert  that  there  is  no  express  authority 
to  anv  officer  of  the  government  to  draw  or  ac- 
cept oills  of  exchange. 

Our  statute  books  are  filled  with  Acts  author- 
izing the  making  of  contracts  with  the  govem- 
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ment  throu^  its  various  offlcera  and  depart- 
menti  but,  in  every  instance,  the  person  enter- 
ing into  such  a  contract  must  look  .to  Uie  statute 
noder  whidi  it  is  made,  and  see  for  liimself  that 
Im  contract  comes  within  the  terms  of  the  law. 

Does  the  contract,  called  a  bill  of  exchange, 
■land  on  any  different  footing?  It  is  true,  that 
when  once  made,  by  a  person  having  authority 
to  make  it,  in  any  given  case,  it  is  not  open  to 
the  same  inquiries,  in  the  hands  of  a  tliird 
par^,  that  ordinary  contracts  are,  as  to  thejus- 
tioe,  faimeaa,  and  good  faith  which  attended 
iiswtgin,  or  any  of  its  subseciuent  transfers; 
but,  in  reference  to  the  authonty  of  the  officer 
who  makes  it,  to  bind  the  government,  it  is  to 
bejpdged  by  the  same  rule  as  other  contracts. 

Tlie  authority  to  issue  bills  of  exchange  not 
being  mie  expressly  given  by  statute,  can  only 
arise  as  an  incident  to  the  exercise  of  some 
other  power.  When  it  becomes  the  duty  of  an 
officer  to  pay  money  at  a  distant  point,  he  may 
do  10  by  a  bill  of  exchange,  because  that  is  the 
Dsual  and  appropriate  mode  of  doing  it.  So, 
when  an  officer  or  agent  of  the  government  at 
adistanoe,  is  entiUed  to  monev  here,  the  person 
holding  the  fund  mav  pay  his  drafts.  And 
whenever,  in  conducting  any  of  the  fiscal  af- 
fain  of  tlie  j^vemment,  the  drawing  of  a  bill 
of  exchange  is  the  appropriate  means  of  doing 
that  wliicn  the  department,  or  officer  having 
the  matter  in  charge,  has  a  right  to  do,  then  he 
can  draw  and  bind  the  government  in  doing  so. 
B«t  the  obligation  lesUng  on  him  to  perform 
that  duty,  and  liia  right  and  authority  to  effect 
meh  an  object,  is  always  open  to  inquinr,  and 
if  they  be  found  wanting,  or  if  they  be  forbid- 
den by  express  statute,  then  the  draft  or  accept- 
ance is  not  binding  on  the  government. 

It  cannot  be  maintained  that,  because  an  of- 
ficer can  lawfullv  issue  bills  of  exchange  for 
some  purposes,  that  no  inquiry  can  be  made  in 
any  caae  uto  the  purpose  for  which  a  bill  was 
jatoed.  The  government  cannot  be  held  to  a 
more  rigid  rule,  in  this  respect,  than  a  private 
indiTidual. 

If  A  authorizes  B  to  buy  harsee  for  him,  and 
to  draw  on  him  for  the  purchase  money,  B  can- 
not buj  land  and  bind  A,by  drawing  on  him  for 
thepnoe.  Such  a  doctrine  would  enable  a  man, 
in  private  life,to  whom  a  well  defined  and  limit- 
ed authority  was  given,  to  ruin  the  principal  who 
had  conferred  it.  So  it  would  place  the  govern- 
nest  at  the  mercy  of  all  its  agents  and  officers, 
■hhotti^  the  laws  under  which  they  act  are  pub- 
lic statutes.  This  doctrine  would  enable  the 
head  of  a  department  to  flood  the  country  with 
bills  of  exchange,  acceptances,  and  other  forms 
of  ncsotisble  paper,  without  authority  and  with- 
ont  lunit.  Mo  government  could  protect  itself, 
oader  such  a  doctrine,  by  any  statutory  restric- 
tion of  BUthmity  short  of  an  absolute  prohibi- 
tkm  of  the  use  of  all  commercial  paper. 

In  accordance  with  these  views,  we  are  of 
opinion,  that  as  there  can  be  no  lawful  occasion 
for  anv  department  of  the  government,  or  for 
say  of  ita  officers,  or  agents,  to  accept  drafts 
drawn  on  them,  under  any  statute  or  other  law 
DOW  known  to  us,  such  acceptances  cannot  bind 
the  gorenunent 

An  examination  of  the  facts  found  by  the  Court 
of  Claims  conflrms  the  views  already  stated. 

It  ^>pears  that  RuaseU,  Waddell  &  Majors, 
the  drawers  of  the  bills,  had  contracts  for  sup- 
See  7  Wall, 


plies  and  transportation,  to  be  furnished  to  the 
Army,  in  Utah,  during  the  period  that  these 
acceptances  were  given.  That  by  these  con- 
tracts they  were  to  be  paid  either  by  the  quar- 
termaster at  St.  Louis,  or  by  his  drafts  on  his 
Assistant  Treasurer  in  New  York.  In  all  the 
contracts  except  one,  these  payments  were  to  be 
made  on  the  final  delivery  of  the  supplies  in 
Utah;  but  in  one  contract  there  was  an  agree- 
ment that  partial  payments  should  be  made 
when  the  trains  were  started.  In  all  cases  such 
payments  were  to  be  made  upon  certificates  of 
the  proper  quartermaster. 

The  performance  of  these  contracts  required 
a  very  large  outlay  of  money,  and  Russell  & 
Co. ,  hnding  it  difficult  to  advance  this  and  wait 
for  its  return  until  they  were  entitled  to  receive 
payment  under  their  contract,  made  an  ar- 
rangement with  thq  Secretary  of  War,  under 
which  these  acceptances  were  given.  The  ar- 
rangement was  that  they  should  draw  time 
drafts  on  him,  payable  to  their  own  order  at 
the  Bank  of  the  Republic  in  New  York,  which 
should  be  accepted  by  the  Secretary.  That  on 
these  drafts  they  could  raise  the  money  neces- 
sarv  to  enable  them  to  perform  their  conti-act, 
ana  as  the  money  for  the  transportation  and  sup- 
plies became  due,  they  should  receive  it  and  take 
up  the  acceptances  of  the  Secretary  before  or  at 
maturity.  Under  this  arrangement  the  Secre- 
tary accepted  drafts  to  the  amount  of  $6,000,- 
000.  most  of  which  were  taken  up  by  Russell, 
Majors  &  Waddell,  as  agreed;  but  over  $1,000,- 
000  in  amount  remain  unpaid. 

Counsel  for  the  plaintiffs  seem  to  have  been 
of  the  opinion,  from  the  start,  that  there  was 
nothing  in  the  nature  of  the  transaction  which 
would  support  the  paper  on  which  they  sued, 
for  they  steadily  resisted  all  efforts  on  tne  part 
of  government  to  give  the  facts  in  evidence; 
and  the  arguments  made  in  this  court,  the  right 
to  recover  is  rested  almost  exclusively  on  the 
proposition  that,  because  in  some  cases  the  Sec- 
retuy  might  lawfully  accept,  it  must  be  pre- 
sumed in  their  favor  that  these  drafts  were  law- 
fully accepted. 

It  seems  to  us  that  such  a  transaction  can  be 
defended  on  no  prindple  of  law,  and  that,  in 
thus  lending  to  Russell  &  Co.  the  name  and 
credit  of  the  United  States,  the  Secretary  was 
acting  wholly  beyond  the  scope  of  his  authority. 
The  paper  was,  ip  fact,  accommodation  paper, 
as  it  was  found  to  be  by  the  Court  of  Claims, 
bv  which  the  Secretary  undertook  to  make  the 
United  States  acceptor  for  the  sole  benefit  of 
the  drawers.  It  was  a  loan  of  the  credit  of  the 
government  volunteered  by  him,  without  con- 
nderation  and  without  authority.  That  the 
transaction  was  not  payment,  nor  intended  to 
be  payment  for  the  supplies  furnished,  is  clear, 
because  the  acceptances  were  not  expected  to 
be  paid  by  the  gjbvernment,  nor  payable  at  the 
treasury,  but  were  to  be  met  by  the  drawers  at 
the  bank  with  which  they  dealt.  These  drafts 
did  not  interrupt  in  the  least  the  regular  pay- 
ments made  to  Russell  &  Co.  by  the  Quarter- 
master's Department,  according  to  their  con- 
tracts. Nor  do  the  drafts  seem  to  have  had  any 
relation  to  anything  due  on  these  contracts,  or 
to  what  might  become  due  before  their  matu- 
rity. It  was,  therefore,  not  payment,  nor  so 
considered  by  either  party. 

But  if  these  acceptances  can  be  considered  as 
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payments,  they  were  payments  in  advance  of 
the  service  rendered  and  supplies  furnished — 
payments  made  before  anything  was  due.  They 
are,  in  that  view,  not  only  without  authority  of 
law,  but  are  erpressly  forbidden  bv  the  Act  of 
January  81, 1823 (8 U.S. St., TOS).  Thelstsection 
of  that  statute,  which  has  never  been  repealed, 
enacts  "that,  from  and  after  the  passing  of  this 
Act,  no  advance  of  public  money  shall  be  made 
in  any  case  whatever;  but  in  eJI  cases  of  con- 
tracts for  the  performance  of  any  service,  or 
the  delivery  of  articles  of  any  description  for 
the  use  of  the  United  States,  payment  shall  not 
exceed  the  value  of  the  services  rendered.or  the 
articles  delivered  previous  to  such  payment." 

The  transaclioDS  by  which  these  drafts  were 
accepted  was  in  direct  violation  of  this  law,  and 
of  the  limitations  which  it  imposes  upon  all 
oflBcers  of  the  government.  Every  citizen  of 
the  United  States  is  supposed  to  know  the  law, 
and  when  a  purchaser  of  one  of  these  drafts  be- 
gan to  make  the  inquiries  necessary  to  ascertain 
the  authority  of  their  acceptance,  he  must  have 
learned  at  once  that,  if  received  by  Riusell, 
Malors  &  Waddell,  as  payment,  they  were  in 
Rotation  of  law,  and  if  received  as  accommoda- 
tion paper,  they  were  evasions  of  this  law,  and 
without  any  shadow  of  authority. 

It  is  proper  to  observe,  that  it  does  not  ap- 
pear from  this  record  that  anything  remains 
due  to  Russell  &  Co.,  under  their  contract  with 
the  government,  or  that  anything  was  due  them 
at  the  maturity  of  any  of  these  drafts,  nor  is 
there  any  attempt  on  the  part  of  plaintiffs  to 
show  either  of  these  things,  or  the  state  of  the 
accounts  between  these  contractors  and  the  gov- 
ernment at  the  time  the  drafts  matured. 

These  cases  have  long  been  before  the  de- 
partments, before  Congress,  and  the  Court  of 
Claims,  and  have  been  the  subject  of  much 
laborious  consideration  everywhere.  The 
amount  involved  is  large,  the  principles  on 
which  the  claims  are  asserted,  are,  to  some  ex- 
tent, new,  and  we  have  given  them  a  careful 
and  earnest  investigation.  We  are  of  opinion 
that  the  judgments  rendered  by  the  Gourt  of 
Claims  against  the  plaintiffs  must  be  affirmed. 

Mr.  Justice  Nelaon,  dissenting: 

I  am  unable  to  concur  in  the  opinion  just  de- 
livered. 

The  instruments,  in  the  form  of  bills  of  ex- 
change, drawn  by  Russell,  Majors  &  Waddell, 
upon,  and  accepted  by  Floyd,  Secretary  of 
War,  were  drawn  on  "account  of  our  contract 
for  supplies  for  the  Army  in  Utah,"  or  "on  ac- 
count of  our  transportation  contract  of  the  13th 
April,  1860." 

These  are  not  bills  of  exchange,in  the  sense  of 
the  law  merchant,  or  possessing  the  properties  of 
negotiable  paper.  They  are  drawn  upon  a  par- 
ticular fund,  in  terms  which  may  or  may  not 
be  sufficient  to  pay  the  bills,  and  hence  a  con- 
tingency exists  whether  or  not  they  will  be 
paid  at  maturity.  All  the  cases  agree  that  the 
money  mentioned  in  the  instrument  must  be 
payable  absolutely  and  at  all  events,  and  not 
made  to  depend  on  any  uncertainty  or  contin- 

gjney.    8  Kent, Com.,  76,  77,  and  notes;  Story, 
ills  of  Exch.,  sec.  46,  p.  56. 
The  instruments  not  being  negotiable,  the 
assignees  or  holders  taking  mem  are  subject 
to  all  the  equities  that  may  exist  between  the 
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acceptor  and  the  drawer,  and  stand  in  no  bet- 
ter position,  in  the  present  case,  than  Russell, 
Majors  &  Waddell.  As  between  these  paniea 
and  the  Qovemment,  the  obligation  assumed 
by  Floyd,  as  representing  it  by  his  acceptance, 
was  to  account  and  to  apply  all  the  moneys  due, 
or  that  mi^ht  become  due,  on  the  contracts  for 
transportation  or  supplies,  specified  in  the  bills 
or  drafts,  at  their  maturity.  To  this  extent  the 
government  i)ecame  bound  to  the  contractors, 
or  to  the  assignees  or  holders  of  the  same ;  and  aa 
the  acceptance  by  the  Secretary  assumes  or  im- 
plies that  there  were  somef  unds  due,  or  might  be- 
come due  on  the  contracts  in  his  hands,  subject 
to  these  drafts,  the  onus  was  on  the  govern- 
ment to  give  evidence  to  the  amount,  or  to  state 
the  account  with  the  drawer,  so  as  to  ascertain 
the  amount  due,  if  any.  This  evidence  was 
peculiarly  in  the  power  of  the  government 
As  no  such  adjustment  has  been  made,  for 
aught  that  appears,  the  government  may  now 
have  in  its  hands  moneys  belonging  to  these 
contractors  to  pay  the  drafts. 

I  am  of  opinion,  also,  that  under  the  6th 
section  of  the  Act  of  May  1,  1820,  it  was  com- 
petent for  the  Secretary  of  War  to  accept  bills 
of  exchange  in  behalf  of  these  contractors,  and 
that  if  the  bills  in  question  had  possessed  ne- 
gotiable properties,  the  government  would 
have  l)een  lx>und  to  a  bona  fide  holder  for  value. 

That  section  provides, "  tliat  no  contract  shall 
hereafter  be  made  by  the  Secretary  of  State,  or 
of  the  Treasury,  or  of  the  Department  of  War, 
or  of  the  Navy,  except  under  a  law  authoriz- 
ing the  same,  or  under  an  appropriation  ade- 
quate to  its  fulfillment;  and  excepting,  also, 
contracts  for  the  subsistence  and  clothing  of  the 
Army  or  Navy,  and  contracts  by  the  Qoaiter- 
master's  Department,  which  may  l>e  made  by 
the  secretaries  of  those  departments." 

It  will  thus  be  seen  that  contracts  for  the 
subsistence  and  clothing  of  the  Army  and  Navy, 
bj  the  secretaries,  are  not  tied  up  by  any  neces- 
sity of  an  approi>riation  or  law  authorizing  it. 
The  reason  of  this  is  obvious.  The  Army  and 
Navy  must  be  fed,  and  clothed,  and  cared  for 
at  all  times  and  places,  and  especially  when  in 
distant  service.  The  Army  in  Mexico  or  Utah 
are  not  to  be  disbanded  and  left  to  take  care  of 
themselves,  because  the  appropriation  by  Con- 
gress, for  the  service,  has  been  exhausted,  or 
no  law  can  be  found  on  the  statute  book  au- 
thorizing a  contract  for  supplies.  The  above 
Act  confers  upon  the  secretanes  full  authority 
to  contract  for  these  supplies,  and  which  bind 
the  government ;  and  the  most  ready  and  con- 
venient mode  of  accomplishing  this,  would  be 
by  accepting  bills  of  exchange  drawn  by  the 
contractors  of  the  distant  Army  or  Navy,  upon 
the  secretaries  at  home. 

The  credit  of  the  government,  thus  pledged, 
would  at  once  furnish  the  necessary  subeistence, 
clothing  and  shelter. 

Our  conclusion  is,  that  the  judgment  below 
should  be  reversed,  and  the  cause  remitted, 
with  directions  to  grant  a  new  trial,  and  fur- 
ther proofs  taken,  uiat  complete  justice  may  be 
done  lietween  the  parties. 

Mr.  Justice  Clifford  concurs  in  this  opinion. 

Clted-lO  WaU.,6aB,67S.683;  91  U.  S.,  SH:  <B  0.  S- 
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EBEN  D.  JORDAN. 

(See  8.  a,  T  WaU..  tSB-SlO.) 

JboiincMitor,  tthoii—ptMievttofpatmt,  «hen 
Mta  itfente—abandonmtni,  vlhat  i*  not—4n- 
tujkitntotjeetiontolettenpattta—etativtem- 
$mer—iehat  damagt*  rteotmMe. 

Wboerer  flrat  perfects  a  machine  Is  entitled  to  the 
patent,  and  Is  the  real  Inventor,  although  others 

msj  have  previonaly  had  the  Idea  and  ma'' 

expertments  toward  puttlne  It  In  practice, 


may  have  previously  had  the  Idea  and  made  some 
experiments  toward  puttlne  It  In  practice. 

Soggeatlons  from  an  empvuui,  not  amounting  to 
anew  method  or  arrangement,  which,  in  Itself, Is  a 


«omplete  Invention,  are  not  luSlclent  to  deprive 
the  employer  of  the  exclusive  property  In  the  per- 
fected miprovement. 

That  the  Invention  had  heen  on  sale  and  in  public 
nse  for  a  lonfr  time  before,  is  not  a  good  defense  to 
an  action  for  infringement  except  on  proof  that  the 
iDventlOD  was  on  sole  and  in  public  use  more  than 
two  yeszs  before  the  application  therefor  was 
Ued  la  the  Patent  OflBoe. 

Mere  forbearance  to  apply  for  a  patent  during 
the  progress  of  experiments,  and  until  the  party 
has  perfected  his  invention  and  tested  Its  value  by 
setoal  praotloe,  is  no  abandonment. 

OtdecUon  tliat  proviso  in  the  Act  of  Congress  au- 
tborUng  a  re-tasue  of  letten  patent  is  not  recited  in 
the  re-issued  letters  patentjs  without  merit  where  it 
■ppean  in  the  record  that  the  certiflcate  of  renewal 
and  extension  was  made  subleot  to  the  proviso. 

Defense  that  the  respondent's  machinery  was  in 
ow  before  the  patent  in  this  case  was  granted. 
where  it  is  not  alleged  that  his  machinery  was  In 
we  before  the  extended  patent  was  Issued,  is  no  de- 
fense to  the  charge  of  infringement  of  such  ex- 
tended patent. 

Knslve  answers,  under  such  circumstances,  af- 
ford strong  presumptive  evidence  against  the  re- 
spondenta. 

Oomplalnant  cannot  recover  damages  for  any  In- 
fringement antecedent  to  the  date  of  the  re-lasued 
pateat  where  tlie  extended  patent  was  surren- 
dered. 

[No.  80.] 
Argued  PUb.  10-16, 1869.  DeeMed  Mar.  1, 1869. 

APPEAL  from  tlie  Circuit  Court  of  tlie  Unit- 
ed States  for  the  District  of  MasBachusetts. 

The  bill  in  Uiia  case  was  filed  in  the  court 
lielow  by  the  appellee,  to  recover  damages  for 
an  all^^  infringement  of  jcertain  letters  patent, 
and  for  an  injunction  and  for  other  relief. 

The  court  below  having  entered  a  decree  in 
favOT  of  the  compbkinant,  the  respondent  took 
an  appeal  to  this  court. 

The  facts  of  the  case  are  fully  stated  in  the 
ojrinion  of  the  conrt. 

Mum.  O.  CnsUiig,  Jajmea  B.  Bobb. 
and  W.  W.  Bo^ee,  for  appellant: 

The  re-iasued  patent,  June  28,  1864,  is  void 
becaoae  it  is  not  in  conformity  with  the  Act 
of  OoogreaB  authorizing  the  extension. 

The  Act  of  Congress  for  the  relief  of  John 
Ooulding,  authorized  the  Commissioner  of  Pat- 
ents to  grant  the  extension  of  the  patent  or 
withhold  it,  the  same  as  if  the  application  liad 
been  seasonably  made,  "  provided  that  such  re- 
newal and  extension  shall  not  have  the  effect 
or  be  construed  to  restrain  persons  who  may  be 
nung  the  madiinery  invented  by  said  Gktulding 
at  tlw  time  of  the  renewal  and  extension  here- 
in aathoiized,  from  continuing  the  use  of  the 
same;  nor  to  subject  them  to  any  claim  or  dam- 
age for  having  used  the  same." 

Here  ia  an  express  limitation  of  the  authority 


Hoia.— Impeoehtao  vMnem  b|/  proof  of  eltarae- 
ter.  Seqpt  of  ffiqutry  at  to  character  and  time.  See 
note  to  Ifeese  v.  Huntingdon,  M  U.  S.,  XVI.,  470. 

8ee  7  Wali^  U.  8.,  Book  10. 


Tested  in  the  commissioner.  The  grant  is  to 
be  limited,  so  that  it  shall  not  be  construed  to 
vest  in  the  patentee  any  right  to  restrain  per- 
sons who  may  lie  using  the  machinery  at  the 
time  of  the  extension,  etc. 

This  limitation  should  appear  in  the  giant, 
and  it  was  so  intended  by  Congress. 

It  is  not  only  provided  that  the  extension 
shall  not  have  the  effect  to  restrain  persons,  etc. ; 
but  further,  it  shall  not  be  so  construed.  Now, 
if  it  had  not  been  intended  to  qualify  this  grant 
by  appropriate  words  of  limitation,  why  were 
the  words  "  sliall  not  be  so  construeid"  added? 

By  the  Act  of  1886,  ch.  857,  sec.  18,  in  the 
case  mentioned,  it  is  provided  that  "  it  shall 
be  the  duty  of  the  commissioner  to  renew  and 
extend  the  patent  by  making  a  certiflcate  there- 
on of  such  extension,"  etc.  Now,  to  construe 
is  to  "  discover  or  express  the  meaning  by  the 
right  arrangement  of  the  words  of  a  sentence." 
This  certiflcate  was  the  subject  to  be  construed, 
and  the  Commissioner  of  Patents  very  properly 
indorsed  upon  the  patent  (rf  1826,  as  re-issued 
July  20,  1836,  the  extension,  "subject  to  the 
proviso  of  the  Act  of  Congress,"  aforesaid,  bv 
wtiich  the  extent  of  the  righto  granted  to  Ooula- 
ing  was  qualified  and  limited,  and  the  rights 
of  persons  therein  provided  for  were  protected. 

But  the  plaintiff,  the  assignee  of  Mr.  Oould- 
ing, not  being  satisfied  with  the  patent  subject 
to  qnaliflcation  or  limitation,  "  presented  a  pe- 
tition "  (in  the  language  of  the  patent),  "  dgni- 
fying  a  desire  of  oblalaing  an  exclusiTe  prop- 
erty in  the  said  improvement,  and  praying  that 
a  patent  may  t>e  granted  for  that  purpose"; 
and  it  was  done  accordingly. 

No  protection  whatever  is  afforded  thereby 
to  an  extensive  interest  and  to  a  numerous  class 
whom  it  was  the  intention  of  Congress  to  ex- 
emot  from  ito  operation. 

It  is  respectfully  submitted  that  it  is  no  an- 
swer to  say  that  they  liave  the  protection  of  the 
Act.  It  was  never  intended  to  make  it  incum- 
bent upon  them  to  appeal  for  protection  to  the 
courts. 

This  is  a  private  statute;  no  one  entitled  to 
the  iieneflt  of  the  proviso  would  ever  learn  it 
from  any  suggestion  contained  in  this  patent. 

Again,  it  is  recited  on  the  face  of  the  patent, 
that  the  original  "Letters  patent  were  issued 
to  John  Gktiuding,  Dec.  15, 1886,  which  letters 
having  been  surrendered,  the  same  were  can- 
celed, and  new  letten  ordered  to  issue  to  him 
July  29,  1886,  which  last  letters  were  extended 
by  the  commissioner  for  the  term  of  seven 
years  from  and  after  Aug.  80,  1862";  that  is,  it 
appears  ufion  the  face  of  this  patent,  that  it  was 
extended  nearly  twenty  years  after  the  expira- 
tion of  the  term  for  which  it  was  originally  is- 
sued. 

Now,  by  the  19th  section  of  the  Act  of  1886, 
aforesaid,  it  is  provided  that  "No  extension 
of  a  patent  (by  the  commissioner)  sliall  be 
granted  after  the  expiration  of  the  term  for 
wliich  it  was  originally  issued."  Prima  faeie, 
therefore,  this  patent  is  void,  and  it  is  only  by 
invoking  the  statute  that  it  can  he  saved.  Now, 
that  being  a  private  statute,  it  should  be  incor- 
porated with  and  accompany  the  exercise  of  the 
authmlty  claimed  under  and  by  virtue  of  it. 

Mettn.  B.  K.  Cnrtia,  E.  w.  Stoayhton, 
and  Brooks  A  Ball,  for  appellee: 

1.  Congress  had  power  to  pass  the  Act  au- 
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thorizing  the  commissioner  to  extend  the  pat- 
ent. 

Const,  of  U.  8..  art.  1,  sec.  8:  Etan»  v.  Jor- 
dan. 9  Cranch,  199;  Evan*  v.  Eaton,  8  Wheat., 
454;  Bloomer  v.  McQuevian,  14  How.,  589; 
Blanchard  v.  Spragve.  3  Sumn.,  535;  Blaneh- 
ard  Oun  Stock  Co.  v.  Warner,  1  Blatchf.,  275; 
Blanchard  v.  Haynet.  decided  in  N.  H.,  by 
Judge  Woodbunr,  6  West.  Law  J.,  83;  Bloomer 
V.  StoOey,  5  McLean,  168. 

2.  The  statement  in  the  answer  that  the  Act 
was  procured  by  fraud,  cannot  avail  the  appel- 
lants. 

An  Act  of  Congress  cannot  bb  attacked  col- 
laterally, in  a  suit  between  private  persons,  by 
an  allegation  that  it  was  procured  by  fraud.  The 
Judiciary  Act  has  no  such  control  over  the 
legislation. 

Fleteher  v.  Peck,  6  Cranch,  87;  Gibeon  v.  Qif- 
ford,  1  Blatchf.,  581;  Stark  v.  McOowen,  1 
Nott  &  McC,  400;  CommonweaUh  v.  Breed, 
4  Pick..  464. 

Fraud  is  a  conclusion  of  law  from  facts.  The 
facts  which  constitute  the  fraud,  must  be  spe- 
cifically alleged.  But  this  answer  alleges  no 
such  facts. 

OObeH  V.  Leunt.  7  L.  Times,  N.  8.,  543; 
Goodyear  v.  Prot.  R.  Co..  C.  C,  U.  8.,  R.  L, 
per  Clifford,  J. ;  2  Fish.  Pat.  Cas.,  514,  and 
cases  there  cited. 

Not  the  slightest  evidence  whatever  of  the  pro- 
curement of  the  Act  by  fraud  has  been  adduced. 

8.  It  is  alleged  in  the  answer  that  the  exten- 
sion of  the  patent  was  procured  by  fraud.  This 
allegation  cannot  avail  the  appellants, 

FHeld  V.  Seabvry,  19  How.,  332  (60  V.  8.. 
XVI..  654);  Goodyear  v.  Prov.  Bub.  Co.,  2  Fish. 
Pat.  Cas.,  614;  rU«y  v.  Harriton,  15  How., 
446;  Phila.  &  Trent.  R  R.  Co.  v.  Stimpton.  14 
Pet.,  458;  Jackson  v.  Laicton.  10  Johns.,  23. 

4.  The  action  of  the  commissioner  is  conclu- 
sive evidence  that  the  surrender  and  re-issue 
were  regular,  when  the  only  difference  between 
the  two  patents  is  in  the  claims,  and  the  claims 
in  the  surrendered  patent  are  obviously  vague, 
confused,  and  of  doubtful  meaning,  and  there 
is  no  evidence  of  fraud. 

Laws,  Dig.,  tit.  Re-issue,  B,  617:  Stimpton 
V.  WetUshetter  R.  R.,4  How.,  404;  Woodworth 
v.  Stone,  8  Story,  768;  CWt  v.  Young,  2  Blatchf., 
471;  Clum  v.  Brewer,  2  Curt,  618;  BatUn  v. 
Taggert,  17  How.,  84  (58  U  8.,  XV.,  41);  Carri- 
ers. Braintree  J^g.  Co.,  2  Btory,  440. 

The  patent  is  prima  fade  evidence  that  Gould- 
ing  was  the  original  and  first  inventor  of  the 
thing  patented. 

The  answer  charges  a  fraudulent  and  surrep- 
titious appropriation  by_  Goulding  of  Winslow's 
invention,  and  fraud  is  to  be  proved  by  the 
party  alleging  It. 

To  sustain  this  burden,  it  is  not  sufficient 
for  the  appellant  to  prove  that  Wlnslow,  while 
a  hired  workman  of  Ooulding,  suggested  me- 
chanical means  of  carrying  some  part  or  parts 
of  Qoulding's  plan  into  effect.  He  must  prove 
than  the  entire  plan  of  the  invention,  as  de- 
scribed by  Goulding  in  the  original  letters  pat- 
ent of  Dec.  15,  1826,  was  the  sole  invention  of 
Winslow;  for  the  answer  does  not  set  up  a 
joint  invention  by  Ooulding  and  Winslow,  but 
a  several  invention  by  Winslow,  and  a  fraudu- 
lent and  surreptitious  appropriation  of  the  en- 
tire invention  by  Ooulding. 
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PitU  V.  Saa,  2  Blatchf.,  234;  Aldenv.  Deieey, 
1  Story,  338;  Pixvn  v.  Mover,  4  Wash.,  71;. 
Teese  v.  Phelpt.  McAll.,  48;  Story,  /.,  in  Wath- 
burn  V.  Gould,  3  Story,  188;  Web.  Pat.  C. 
132,  iwte,  e;  Allen  v.  Raumon,  1  Man.,  G.  &  8., 
574;  Eyre  v.  Potter,  15  How.,  56. 

As  to  the  danger  of  this  Idnd  of  evidence, 
even  where  the  supposed  occurrences  are  recent, 
see  Alden  v.  Beaey,  1  Story,  339;  Pennoek  v. 
Dialogue,  4  Wash.,  544. 

As  to  the  views,  which  a  court  of  equity 
takes,  of  attempts  to  overturn  existing  titles  by 
such  evidence  as  the  appellants  rely  on,  after 
the  lapse  of  forty  years,  see  Badger  v.  Badger, 
in  C.  C.,  U.  8.,  Mass.  Dis.,  1  Cliff.,  287.  per  Clif- 
ford, /.,  and  8.  C,  on  Appeal,  2  Wall.,  87  (69 
U.  8.,  XVIL.  886.) 

Another  defense  set  up  is: 

That  at  the  time  of  the  application  for  a 
patent,  the  invention  was,  and  had  been  for  a 
long  time,  on  sale  and  in  public  use,  with  Mr. 
Ooulding's  consent  and  allowance,  and  that  he 
abandoned  the  same  to  the  public. 

The  allegation  in  the  answer  is  as  follows: 

"  And  further  answering,  this  defendant  saya 
that  at  the  time  of  the  application  of  the  said 
Goulding  for  a  patent,  the  said  invention  was, 
and  for  a  lon^  time  liad  been,  on  sale  and  in 
public  use,  with  his  consent  and  allowance,  and 
that  he  abandoned  the  same  to  the  public. 

It  is  not  alleged  that  such  sale  or  use  had 
been  for  more  than  two  years  prior  to  such  ap- 
plication for  a  patent;  nor  is  it  alleged  when 
Ooulding  made  the  application  referred  to.  nor 
when  the  alleged  use  or  sale  took  place,  and  so- 
no  such  defense  is  open  on  the  record. 

The  7th  section  of  the  Act  of  1889  applies  to 
all  patents,  whether  granted  before  or  after  its- 
date. 

MeClurg  v.  Kingdand,  1  How.,  202;  Stimp- 
ton V.  Wesiehetter  R.  R.  Co.,i  How.,  880. 

The  defense  that  he  abandoned  the  same  to- 
the  pubhc,  can  be  made  out  only  by  showing 
an  intention  to  aliandon,  accompanied  by  stiflS- 
cient  acts  of  abandonment.  The  law  does  not 
favor  forfeitures,  and  their  grounds  must  be 
precisely  averred  and  clearly  proved.  Pitt*  v. 
BaU,  2  Blatchf.,  235. 

The  Acts  relied  on  must  have  reference  to  the- 
machine  substantially  as  patented.  Wy^  v. 
Stone,  1  Story,  281. 

Mr.  Jvitiee  ClUford  delivered  the  opinion 
of  the  court: 

Patentees  acquire,  by  virtue  of  their  letters 
patent,  if  properly  granted  and  in  due  form, 
the  full  and  exclusive  right  and  Uberty  of 
making,  using,  and  vending  to  others  to  be  used, 
their  respective  inventions  for  the  term  of  yeara 
allowed  by  law  at  the  time  when  the  liters 
patent  were  issued.  Such  exclusive  right  and 
liberty  may  be  held  and  enjoyed  by  the  patentee 
throughout  the  entire  term  for  which  it  is. 
grant«l ;  or  he  may  assign  the  letters  patent,  by 
an  instrument  in  writing,  either  as  to  the  whole 
interest  or  any  undivided  part  thereof;  or  he 
may  grant  and  convey  to  another  the  exclusive 
right  under  the  patent  to  mako  and  use,  and 
grant  to  others  to  make  and  use,  the  thiuK 
patented,  within  and  throughout  any  specified 
district.    6  Stat,  at  L.,  117,  119,  121. 

Damages  may  be  recovered  by  an  action  on 
the   case  for  any   infringement  of  that  ex- 
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cluMve  right  and  libertv;oi'  the  part^  aggrieved 
may.  in  any  case,  at  his  election,  bringhis  suit 
in  equity  and  pray  for  an  injunction  to  prevent 
Uie  violation  of  the  same ;  but  the  express  pro- 
vision is,  that  all  such  actions,  suits,  and  cod- 
troveiries  shall  be  originally  cognizable,  as  well 
in  equity  as  at  law,  by  the  Circuit  Courts  of  the 
Lnited  States,  or  any  district  court  having  the 
powers  and  jurisdiction  of  a  circuit  court.  5 
Stat.  atL.,  123,  124. 

Jurisdiction  of  such  cases  is  exclusive  in  the 
circuit  court,  subject  to  writ  of  error  and  ap- 
peal to  this  court,  as  provided  by  law ;  but  the 
requirement  is,  that  the  suit  must  be  brought 
in  the  name  of  the  person  or  persons  interested, 
whether  patentees,  assie;nees,  or  as  grantees,  as 
aforesaid,  of  the  exclusive  right  within  a  speci- 
fied locality.     5  Stat,  at  L.,  133. 

Pnesent  suit  was  in  equity,  and  was  founded 
on  certain  re-issued  letters  patent  granted  to  the 
complainant  on  the  38th  of  June,  1864.  as  the 
assignee,  by  ceri&ln  me-xns  assignments,  of  John 
Goulding,  who  was  the  original  pateiitee,  and 
who,  as  alleged,  was  the  onginaf  and  first  in- 
ventor of  the  improvement.  Original  patent 
was  granted  December  15th,  1826,  for  the  term 
of  fourteen  years,  and  was,  as  alleged,  for  a 
new  and  useful  improvement  in  the  mode  of 
manufacturing  wool  and  other  fibrous  materi- 
als; but  the  claims  of  the  specification  were 
defective,  and  it  was  surrendered  on  that  ac- 
count, and  re-issued  July  39th,  1636,  for  the 
residue  of  the  original  term. 

Representations  of  the  complainant  were,  that 
the  original  patentee,  without  any  neglect  or 
fault  on  his  part,  failed  to  obtain  by  the  use  and 
sale  of  the  invention  a  reasonable  remuneration 
for  his  time,  ingenuity,  and  expenses  employed 
and  incurred  in  perfecting  the  invention,  and 
introducing  the  same  into  use  within  the  time 
for  which  the  patent  was  originally  issued,  and 
that  he  failed,  also,  by  accident  and  mistake,  to 
obtain  an  extension  of  the  patent  before  the  ex- 
piration of  the  original  term. 

Power  of  the  commissioner  to  renew  and  ex- 
tend the  patent  having  expired,  the  allegation 
w«s  that  the  original  patantee  applied  to  Con- 
gress, and  that  Congress,  on  the  80th  of  May, 
1862,  passed  an  Act  for  his  relief.  Pursuant  to 
that  authority,  the  bill  of  complaint  alleged  that 
the  commissioner,  thereafter,  on  the  80th  of 
AagU8t,in  the  same  year,  renewed  and  extended 
the  patent,  in  due  form  of  law,  for  the  further 
term  of  seven  years  from  and  after  that  date, 
snbject  to  the  provisions  contained  in  the  Act 
oonierrn^  the  authority. 

Derivation  of  the  title  of  the  complainant  is 
folly  set  forth  in  the  bill  of  complaint,  but  it  is 
nimeoesaary  to  reproduce  it,  as  U  is  not  the 
subject  of  controversT  In  this  case.  Possessed 
of  a  full  title  to  the  invention  by  assignments, 
the  complainant,  as  such  assignee,  surrendered 
the  letters  patent,  and  the  commissioner,  on  the 
28th  of  June,  1864.  re-issued  to  him  the  original 
patent,  as  extended  under  the  Act  of  Congress, 
for  the  residue  of  the  extended  term. 

Founded  upon  those  letters  patent,  the  bill  of 
complaint  alleged  that  the  assignor  of  the  com- 
plainant was  Uie  original  and  first  inventor  of 
the  improvement  therein  described,  and  the 
diange  is  that  the  Corporation  respondents,  hav- 
hig  full  knowledge  of  the  premises,  and  in 
See  7  Wail. 


violation  of  the  complainant's  exclusive  rights 
and  privileges,  so  acquired  and  secured,  have, 
since  the  date  of  the  re-issued  letters  patent,  and 
without  his  license  or  consent,  made,  used  and 
sold,  and  continue  to  make,  use  and  sell,  in 
large  numbers,  cards,  jacks  and  machinery, 
embracing  and  containing  mechanism  sub- 
stantially the  same  in  principle,  construction 
and  mode  of  operation  as  the  improvement  so 
acquired  and  owned  by  the  complainant. 

Prayer  of  the  bill  of  complaint  was  for  an 
account,  and  for  an  injunction,  and  for  such 
other  and  further  relief  as  the  nature  and  cir- 
cumstances of  the  case  shall  require. 

Respondents  appeared  and  filed  an  answer, 
and  proofs  were  taken  by  both  parties,  and  they 
were  heard  in  the  circuit  court  upon  bill,  an- 
8wer,j  replication  and  proofs,  and  a  final  de- 
cree upon  the  merits  was  rendered  for  the  com- 
plainant, and  thereupon  the  respondents  ap- 
pealed to  this  court. 

Numerous  defenses  were  set  up  in  the  answer, 
but  none  of  them  will  be  much  considered  ex- 
cept such  as  are  now  urged  upon  the  considera- 
tion of  the  cx)urt. 

The  grounds  of  defense  specially  enumerated 
in  the  brief  of  the  appellants,  and  urged  in  ar- 
gument, are  as  follows: 

1.  That  the  combinations  set  forth  in  the  several 
claims  of  the  patent  were  first  invented  by  one 
Edward  Winslow,  and  that  neither  of  them  was 
original  with  the  assignor  of  the  complainant. 

2.  That  the  invention,  at  the  time  the  appli- 
cation for  the  original  patent  was  made,  bad 
been  on  sale  and  in  public  use,  with  the  consent 
and  allowance  of  the  applicant,  for  mor^  than 
two  years,and  that  he  had  abandoned  the  same 
to  thepublic. 

3.  That  the  re-issued  letters  patent  described 
in  the  bill  of  complaint  are  void,  because  they 
do  not  contain  the  limitations  and  conditions 
expressed  in  the  extended  patent,  and  were  not 
issued  in  conformity  with  the  Act  of  Congress 
passed  for  the  relief  of  the  original  patentee. 

4.  That  the  respondents'  machinery,  having 
been  in  use  before  and  at  the  time  the  patent  in 
this  case  was  granted,  is  within  the  saving 
clause  of  the  proviso  in  the  said  Act  of  Congress. 

I.  Exception  might  well  be  taken  to  the  first 
proposition,  upon  the  ground  that  it  is  a  depart- 
ure from  the  special  defense  set  up  in  the  an- 
swer, unless  it  can  be  admitted  as  included  in 
the  more  general  allegation,  denying  that  the 
assignor  of  the  complainant  was  the  original 
and'  first  inventor  of  the  improvement  described 
in  the  patent. 

Persons  sued  as  infringers  may  plead  the 
general  issue  in  suits  at  law,  and  may  prove,  as 
a  defense  to  the  charge,  if  they  have  given  the 
plaintiff  thirtv  days'  notice  of  that  defense  be- 
fore the  trial,  that  the  patentee  was  not  the 
original  and  first  inventor  of  the  thing  patented ; 
but  the  same  section  which  authorizes  such  a 
defense  provides  that  whenever  the  defendant 
relies  in  his  defense  on  the  fact  of  a  previous 
invention,  knowledge,  or  use  of  the  thing  pat- 
ented, "he  shall  state  in  his  notice  of  special 
matter  the  names  and  places  of  residence  of 
those  whom  he  intends  to  prove  to  have  pos- 
sessed a  Drior  knowledge  of  the  thing,  and 
where  the  same  had  been  used."  WtUon  v 
Baaroad,  1  Wall.,  Jr.,  195. 

179 


Digitized  by 


Google 


688-610 


Sumxia  CouBT  or  thk  Unitbd  Statu. 


Dbc.  Tkrm, 


Evidence  to  prove  such  a  defense,  in  a  suit 
at  law,  is  not  admiaaible  without  an  anteced- 
ent compliance  with  those  conditions,  and  the 
settled  practice  in  equity  is  to  require  the  re- 
spondent, as  a  condition  precedent  to  such  a 
defense,  to  give  the  complainant  substantially 
the  same  information  in  his  answer.  Unless 
the  practice  were  so,  the  complainant  would 
often  be  surprised,  as  the  rule  of  law  is  that  the 
letters  patent  afford  a  prima  faeU  presumption 
that  the  patentee  is  the  orijrinal  and  first  invent- 
or of  what  is  therein  described  as  his  improve- 
ment, and  if  the  respondent  should  not  be  re- 
quired to  give  notice  in  the  answer  that  proofs 
would  be  offered  to  overcome  that  presumption 
and  establish  the  opposite  conclusion,  very 
great  injustice  might  be  done,  as  the  complain- 
ant might  rely  upon  that  presumption  and  fail 
to  take  any  countervailing  proofs.  Tetse  v. 
Huntingdon,  28 How. ,  10.  [64  U.S.,  XVI. .482]. 

Better  opinion  is,  that  the  defense  embraced 
in  the  first  proposition  of  the  respondents,  is 
not  admissible  under  that  allegation  in  the  an- 
swer which  denies  that  the  assignor  of  the  com- 
plainant was  the  original  and  first  inventor  of 
the  improvement.  Such  a  defense,  if  recog- 
nized at  ^1  in  this  case,  must  be  admitted  un- 
der that  part  of  the  answer  which  was  evident- 
ly framed  for  that  special  purpose. 

Substance  and  effect  of  those  allegations  are, 
that  the  respondents  deny  that  the  original  pat- 
entee ever  bestowed  any  ingenuity  upon  the 
improvements,  and  they  allege  that  the  same 
were  invented  and  applied  by  one  Edward 
Winslow,  that  the  patentee  first  derived  knowl- 
edge of  the  invention  from  that  individual,  and 
that  the  originaJ  patentee  fraudulentlv  and  sur- 
reptitiously obtained  the  patent  for  that  which 
he  well  knew  was  the  invention  of  his  inform- 
ant. 

No  exception  was  taken  to  the  answer  in  the 
court  below,  and  in  thai  state  of  the  case  the 
allegations  of  the  answer,  that  the  invention 
was  made  by  a  third  person  and  not  by  the  as- 
signor of  the  complainant,  may  be  regarded  as 
a  good  defense,  but  it  is  quite  clear  that  the 
cturge  that  the  original  patentee  in  this  case 
fraudulently  and  surreptitiously  obtained  the 
patent  for  that  which  he  well  knew  was  in- 
vented by  another,  unaccompanied  by  the  fur- 
ther allegation  that  the  alleged  first  inventor 
was  at  the  time  using  reasonable  diligence  in 
adwting  and  perfecting  the  invention,  is  not 
Bumdent  to  defeat  the  patent,  and  conslituteti 
no  defense  to  the  charge  of  infringement.  5 
Stat,  at  L.,  117,  128;  Reed  v.  GvOer,  1  Story, 
(O.  C).  699. 

Viewed  in  any  light,  the  proposition  amounts 
to  the  charge  that  the  invention  was  made  by 
the  person  therein  mentioned,  and  not  by  the 
assignor  of  the  complainant,  and  the  burden  to 
prove  it  is  on  the  respondents,  not  only  because 
Uiey  make  the  charge,  but  because  the  presump- 
tion arising  from  the  letters  patent  is  the  other 
way. 

Application  for  a  patent  is  required  to  be 
made  to  the  commissioner  appointed  under  au- 
thority of  law,  and  inasmuch  as  that  ofiSeer  is 
empowered  to  decide  upon  the  merits  of  the 
application,  his  decision  in  granting  the  patent 
is  presumed  to  be  correct.  Pitu  v.  BM,  2 
Blatchf.  (C.  C),  229:  Uniim  Hagar  Refinery  ▼• 
Matihieaen,  2  Fish,  600. 
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Before  proceeding  to  inquire  whether  or  not 
that  defense  is  sustained  by  the  proofs,  it  be- 
comes necessary  to  examine  specifications  and 
claims  of  the  patent,  and  to  ascertain,  by  acom- 
parsion  of  the  mechanism  therein  described, 
with  the  antecedent  state  of  the  art,  the  true 
nature,  diaracter  and  extent  of  the  improve- 
ment. 

Sets  of  carding  machines,  for  the  production 
of  yam  from  wool,  were  well  known,  and  in 
use  before  the  invention  of  the  original  patentee. 
They  usually  consisted,  besides  the  spinning- 
jenny,  of  three  carding-machines,  called  the  first 
and  second  breaker  and  the  finisher,  but  they 
could  not  be  used  to  much  practical  advantage, 
in  connection  with  the  lenny,  without  a  separate 
machine,  called  the  billy,  for  splicing  the  rolls. 
Two  jennies  were  often  used,  inst^  of  one. 
in  that  combination,  and  in  some  instances 
two  double  carding-machines  were  prefeired, 
instead  of  three  single  machines. 

Like  the  still  older  carding-machine,  the 
breaker  had  what  was  called  a  feed  table,  and 
the  wool,  previously  prepared  by  other  means, 
was  placed  on  that  table,  and  was,  by  that 
means,  fed  to  the  carding  mechanism,  and 
having  passed  through  the  carding  apparatus  to 
the  delivery  end  of  the  machine,  was  stripped 
from, the  device  called  a  doffer,  and  fell  to  the 
floor.  The  device  for  stripping  the  filament 
from  the  doffer  was  a  comb,  which  constituted 
apart  of 'the  machine.  Second  breaker  was 
similar  in  construction  to  the  first,  and  the  proc- 
ess of  feeding  and  carding  was  the  same,  but 
the  filament  from  the  first  breaker  constituted 
the  material  to  be  used  in  the  second  instead  of 
using  wool  prepared  by  hand  or  from  the  pick- 
er, and  the  filament,  when  carded  and  stripped 
from  the  doffer,  was  wound  round  a  drum. 
The  m^od  of  feeding  the  material  into  the 
carding  apparatus  of  the  finisher  was  also  the 
same,  but  It  was  provided  with  an  additional 
apparatus,  at  the  delivery  end  of  the  machine, 
called  the  roller  and  shell,  which  formed  the 
material  into  short  rolls.  Those  rolls  were 
about  the  length  of  the  card  surface  of  the  dof- 
fer. They  were  taken  to  the  billy,  and  were 
there  spliced  by  hand,  on  the  apron  of  that  ma- 
chine and,  as  the  apron  moved  forward,  they 
were  fed  to  the  spindles,  and  converted  into 
roving,  suitable  to  be  spun  into  yarn. 

Goulding  aimed  to  dispense  with  the  billy  al- 
together, and  sought  to  accomplish,  with  four 
machines,  what  had  previously  required  the 
use  of  five;  and  the  evidence  shows,  beyond 
controversy,  that  his  invention  enabled  manu- 
facturers to  produce  yam  from  wool  at  much 
less  cost,  of  better  quality  and  in  greater  quan- 
tity, than  was  produced  by  the  old  process. 
His  purpose,  also,  was  to  dispense  with  short 
roll,  and  to  introduce  the  long  or  endless  roll 
in  its  place.  Tears  were  spent  by  him  in  ex- 
periments to  accomplish  these  purposes,  but 
the  result  was  that  he  was  successful.  He  dis- 
pensed altogether  with  the  billy  and,  by  a  new 
combination  of  old  devices,  he  obtained  the 
endless  roll,  and  so  perfected  his  machinery 
that  he  could  use  it  successfully,  from  the  mo- 
ment the  roving  left  the  delivery  end  of  the  first 
breaker,  till  it  was  converted  into  yam,  fit  to  be 
manufactured  into  cloth. 

Attempt  will  not  be  made  to  describe  the 
various  plans  which  he  formed,  nor  the  ezperi- 
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nnts  which  he  tried,  aa  it  would  extend  the 
opiiuoo  to  an  unreasonable  length.     Under  his 
iMthod,  18  deacribed,  the  wool,  aa  it  comes 
from  tlie  picker,  is  placed  on  the  table  of  the 
tnt  breaker,  and  is  fed  to  the  carding  appara- 
tm  w  before,  but  the  sheet  of  carded  material, 
when  (tripped  from  the  doffer,  is  taken  away 
00  one  (iae  of  the  delivery  end  of  the  machine, 
br  menu  of  two  rollers,  through  a  tuming- 
tnbe.  or  pipe,  to  which  a  slow  rotary  move- 
mat  ii  given  by  a  band  passing  from  a  drum, 
leioated  by  the  machine,  and  operating  upon 
t  pulley  affixed  to  the  tube.     Description  is 
ibo  given  of  the  means  by  which  the  roving  or 
ilirer  It  condensed  and  wound  round  the  bob- 
bio,  tod  alao  of  the  means  by  which  it  is  re- 
taioed  in  the  proper  position,  and  made  to  par- 
lake  of  the  rotary  movement  communicatea  to 
the  dram.    Particular  description  is  also  given 
of  the  means  by  which  the  roving  may  be  even- 
ly wound  upon  the  bobbins,  either  by  carrying 
it  md  the  drum  backward  and  forward,  or  by 
pinog  it  between  guides,  affixed  to  a  bar,  to 
which  a  similar  movement  is  communicated. 

^ezt  step  is,  that  the  bobbins,  with  the  rov- 
iog  thereon,  twenty  in  number  at  least,  are 
placed  in  a  frame  or  creel,  in  order  that  the 
roving  mi^  be  fed  to  the  second  card!ng-ma- 
cfaioe,  and  guided  into  it,  between  certain  di- 
viding pins,  but  it  is  taken  away  at  the  delivery 
cod,  in  a  single  roving,  and  by  the  same  means 
II  from  the  first  machine. 

Principal  object  in  paisiag  the  material 
tfaroogh  the  second  breaker  is,  that  it  may  be 
laore  completely  mixed,  so  that  every  part  of 
the  roving  will  be  of  the  same  fineness.  Third 
operation  is,  that  the  bobbins  of  roving,  as  de- 
fiveted  and  wound  in  the  second  breaker,  are 
placed  in  a  frame  or  creel,  similar  to  that  be- 
fore deacribed,  but  each  roving  is  now  to  be 
kept  separate,  and  certain  blocKs.  are  provided 
for  that  purpoae,  made  broader  in  front  than 
behind,  so  that  each  roving  shall  preserve  its 
proper  situation,  without  mingling  with  those 
adjacent  to  it,  during  the  operation  of  caoding, 
ud  alao  that  it  may  finally  reach  its  proper 
place  upon  the  delivering  cards. 

The  feeding  of  the  material  into  the  carding 
apparatua  of  the  finisher  is  accomplished  in  the 
Mme  way  as  before  deacribed,  but  the  mechan- 
iim  for  carding  and  for  delivering  the  roving 
ii  more  complex,  and  widely  different.  Two 
delivering  cylinders  are  constructed,  placed  one 
above  the  other,  surrounded  with  wire  card,  in 
strips,  with  uncovered  spaces  of  equal  width, 
and  so  arranged  that  the  uncovered  spaces  on 
one  cylinder  shall  correspond  with  the  strips  of 
wire  card  on  the  other,  for  carding  the  separate 
tovings  aa  they  are  fed  into  the  oarding  appa- 
ratna.  Different  mechanism  is  also  provided  for 
Rmoving  the  carded  material  from  the  deliver- 
ing cylinders,  which  is  accomplished  by  the  ro- 
tar;f  action  of  the  tubes  upon  such  material,  by 
which  the  several  filaments,  as  they  are  deliv- 
ered, are  formed  into  a  loose,  continuous  roving, 
which  is  guided  between  certain  pins,  and  passed 
through  certain  rolleia,  in  order  to  give  the  rov- 
ing a  sufficient  coherence  before  it  Is  wound  on 
to  the  bobUns,  to  be  used  In  the  jenny. 

Means  for  slightly  twisting  the  ro^ng  as  it 
leaves  the  finisher  are  also  deacribed,  and  the 
directiona  are,  that  the  guides  of  the  finisher 
must  have  a  lateral  motion  backward  and  for- 
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ward,  so  that  each  roving  may  be  regularly  ItAd 
side  by  side,  within  its  own  proper  limits,  and 
the  devices  to  accomplidi  that  function  are  fully 
described.  Modifications  were  also  made  by 
the  inventor  in  the  devices  of  the  carding  ap- 
I^ratus  of  the  finisher,  and  also  in  the  appara- 
tus for  delivering  the  roving  in  the  third  opera- 
tion, and  for  winding  it  on  to  the  bobbins  pre- 
paratory to  their  transfer  to  the  jenny  where 
the  roving  is  spun  into  yam.  Those  modifica- 
tions of  old  machinery  are  minutely  described 
in  the  specifications,  and  it  is  obvious  that  they 
are  of  great  value  in  accomplishing  the  final  re- 
sult, and  that  they  constitute  some  of  the  main 
features  of  the  invention. 

Changes  were  also  made  in  some  of  the  de- 
vices of  the  jenny,  and  i^o  in  their  arrange- 
ment and  mode  of  operation  as  compared  with 
prior  machines,  and  those  alterations  also  are  so 
clearly  described  aa  to  constitute  a  full  com- 
pliance with  the  6th  section  of  the  Patent  Act. 
Substitutes  are  suggested  for  many  of  the  de- 
scribed devices,  but  it  is  not  practicable  to  en- 
ter into  those  details.  Separate  parts  of  the 
machinery,  as  used  in  the  several  combinations, 
are  not  claimed  by  the  patentee.  Omitting  re- 
dundant words  the  claims  of  the  re-issued  pat- 
ent are  to  the  effect  following: 

First.  I  claim  in  combinations  the  following 
sets  of  apparatus  making  up  a  machine,  name- 
ly: 1.  A  bobbin  stand  or  creel.  8.  Bobbins  on 
which  roving  may  be  wound.  8.  Guides  or 
pins.  4.  A  carding  machine.  6.  Oondenaing 
and  drawing  off  apparatus.  6.  Winding  ap- 
paratus, whereby  rovings  may  be  fed  to  a  card- 
ing machine,  carded,  condensed,  drawn  off,  and 
wound  again  in  a  condensed  state,  substantiaUy 
in  the  manner  herein  set  forth. 

Second.  I  claim  the  feed  rollers  of  a  carding 
machine,  in  combination  with  bobbins  and 
proper  stands  therefor,  and  guides  or  pins  where- 
by slivers  or  rovings  may  be  fed  to  be  cwded  by 
mechanism  substantially  such  as  herein  de- 
scribed. 

Third.  I  claim  a  delivering  cylinder  of  a  card- 
ing machine  in  combination  with  apparatus  for 
drawing  off,  condensing,  or  twisting  and  wind- 
ing carded  filaments,  by  apparatus  substantially 
such  as  herein  described.- 

Lastly.  I  claim  a  mule  or  spinning  frame, 
provided  with  spindles  mounted  on  a  carriage, 
and  with  jaws  or  their  equivalents  for  retain- 
ing roving  in  combination  with  bobbins,  whose 
axes  are  parallel  or  nearly  so  with  the  line  of 
spindles,  and  rest  upon  drums  revolving  to  un- 
wind the  bobbins  substantially  as  herein  set 
forth. 

Careful  attention  to  the  description  of  the  in- 
vention and  the  claims  of  the  patent,  will  en- 
able the  parties  interested  to  comprehend  the 
exact  nature  of  the  issue  involved  in  the  first 
defense  presented  by  the  respondents.  Purport 
of  that  defense  is,  that  the  invention  was  made 
by  Bdward  Winslow,  and  not  by  the  assignor 
of  the  complainant.  The  settled  rule  of  law  is, 
that  whoever  first  perfects  a  machine  is  entitled 
to  the  patent,  and  is  the  real  inventor,  although 
others  may  have  previously  had  the  idea  and 
made  some  experiments  towards  putting  it  in 
practice.  He  is  the  inventor  and  is  entitled  to 
the  patent  who  first  broughtthe  machine  to  per- 
fection and  madeitcapaUeof  useful  operation. 
Wathbum  T.  GmM,  3  Story  (C.  C),  138. 
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No  ODe  is  entitled  to  a  patent  for  tbat  which 
he  did  not  invent  unless  he  can  show  a  legal  ti- 
tle to  the  same  from  the  inventor  or  by  opera- 
tion of  law ;  but  where  a  person  has  discovered 
an  improved  principle  in  a  machine,  manufact- 
ure, or  composition  of  matter,  and  employs 
other  persons  to  assist  him  in  carrying  out  that 
principle,  and  they  in  the  course  of  experiments 
arising  from  that  employment,  make  valuable 
discoveries  ancillary  to  the  plan  and  precon- 
ceived design  of  the  employer,  such  suggested 
improvements  are  in  general  to  be  regarded  as 
the  properly  of  the  party  who  discovered  the 
original  improved  principle,  and  may  be  em- 
bodied in  his  patent  as  a  part  of  bis  invention. 

Suggestions  from  another,  made  during  the 
progress  of  such  experiments,  in  order  that  they 
may  be  sufficient  to  defeat  a  patent  subsequent- 
ly usued,  must  have  embraced  the  plan  of  the 
improvement,  and  must  have  furnished  such  in- 
forination  to  the  person  to  whom  the  communi- 
cation was  made  that  it  would  have  enabled  an 
ordinary  mechanic,  without  the  exercise  of  any 
ingenuity  and  special  skill  on  his  part,  to  con- 
struct and  put  the  improvement  in  successful 
operation. 

Persons  employed,  as  much  as  employers,  are 
entitled  to  their  own  independent  inventions, 
but  where  the  employer  has  conceived  the  plan 
of  an  invention  and  is  engaged  in  experiments 
to  perfect  it,  no  auggestions  from  an  employe, 
not  amounting  to  a  new  method  or  arrangement, 
which,  in  itself  is  a  complete  invention,  is  suf- 
ficient to  deprive  the  employer  of  the  exclusive 
property  in  the  perfectea  improvement.  But 
where  the  suggestions  go  to  make  up  a  complete 
and  perfect  machine,  embracing  the  substance 
of  all  that  is  embodied  in  the  patent  subsequent- 
ly issued  to  the  party  to  whom  the  suggestions 
were  made,  the  patent  is  invalid,  because  the 
real  invention  or  discovery  belonged  to  another. 
PitU  V.  BiiU,  2  Blatchf..  284;  AUen  v.  Rawson, 
1  Man.,  G.  &  Scott,  674;  AUhn  v.  Deaey,  1 
Story  (C.  C),  888:  MirUer's  Patent,  1  Web.  P. 
C,  132,  n.;  Curim,  Pat.  (8d  ed.),  90;  Beed  v. 
CutUr,  1  Story  (C.  C),  599. 

Guided  by  these  well  established  principles, 
the  first  inquiry  is:  what  was  actually  done  by 
the  person  who,  as  alleged  by  the  respondents, 
was  the  real  inventor  of  what  is  described  in 
the  re-issued  letters  patent?  They  do  not  pre- 
tend that  be  invented  or  even  suggested  the  en- 
tire invention,  nor  all  of  the  several  elements 
embraced  in  any  one  of  the  separate  combina- 
tions, as  expressed  in  the  claims  of  the  patent; 
and  if  they  did,  it  could  not  for  a  moment  be 
sustained,  as  it  finds  no  support  whatever  in  the 
evidence.  None  of  the  devices  described  in  the 
spei:ification8  are  new,  but  the  claims  of  the 
IMtent  are  for  the  several  combinations  of  the 
described  elements  arranged  in  the  manner  set 
forth,  and  for  the  purpose  of  working  out  the 
described  results. 

Regarded  in  that  light,  it  is  clear  that  the 
concession  that  the  person  named  did  not  in- 
vent nor  suggest  the  entire  invention,  nor  any 
one  of  the  separate  combinations,  is  equivalent 
to  an  abandonment  of  the  proposition  under 
consideration,  as  it  is  clear  to  a  demonstration 
that  nothing  short  of  that  averment  can  be  a 
valid  defense.  Respondents  do  not  allege  in 
the  answer  that  the  person  named  was  a  joint 
inventor  with  the  original  patentee,  but  the  al- 
188 


legation  is  that  he  made  the  invention,  and  they 
deny  that  the  assignor  of  the  complainant  ever 
bestowed  any  ingenuity  upon  what  is  described 
in  the  letters  patent  as  his  improvement.  Buch 
a  defense  cannot  be  successful  unless  it  is 
proved,  as  common  justice  would  forbid  that 
any  partial  aid  rendered  under  such  circum- 
stances, during  the  progress  of  experiments  in 
perfecting  the  improvement,  should  enable  the 
person  rendering  the  aid  to  appropriate  to  him- 
self the  entire  result  of  the  ingenuity  and  toil 
of  the  originator,  or  put  it  in  the  power  of  any 
subsequent  infringer  to  defeat  the  patent  under 
the  plea  that  the  invention  was  made  by  the  as- 
sistant and  not  by  the  originator  of  the  plan. 

The  evidence  shows  that  the  original  pat- 
entee was  bom  in  1798.  and  that  he  com- 
menced working  on  machinery  in  his  youth, 
while  he  was  with  bis  father,  and  that,  as  early 
as  the  year  1812,  he  went  into  the  employment 
of  certain  machinists,  residing  at  Worcester, 
Massachusetts,  who  were  engaged  in  construct- 
ing machinery  for  the  manufacture  of  wool  and 
cotton.  While  in  their  employment,  he  began 
experiments  in  woolen  machinery.  Thoee  ex- 
periments were  directed  to  the  object  of  improv- 
ing the  billy,  for  the  purpose  of  drawing  out 
the  carriage  more  accurately,  and  thereby  mak- 
ing better  work.  Several  years  were  spent  in 
that  business,  but,  in  1820,  he  went  to  Halifax, 
in  that  State,  and,  while  there,  he  made  nu- 
merous experiments  to  get  rid  of  the  billy  en- 
tirely, and  to  dispense  with  short  rolls,  and 
substitute  longrolls  in  their  place.  He  remained 
there  three  years,  and,  during  that  time,  he  was 
constantly  engaged  in  experiments  to  accom- 
plish those  objects.  In  the  spring  of  1828  he 
moved  to  Dedham,  in  the  same  State,  and  there 
hired  a  mill,  and  engaged  in  the  manufacture 
of  broadcloth,  and  also  carried  on  the  macliiDe 
business,  and  the  witness  also  stales  that  he  then 
prosecuted  his  experiments4>n  a  large  scale. 

Cans  were  used  as  a  receptacle  for  the  roT- 
ings  delivered  from  the  doffers,  before  the 
drawing  oS  and  winding  apparatus,  described 
in  the  patent,  was  invented.  Rovines,  before 
that  invention. were  spun  from  cans,  instead  of 
being  wound  upon,  and  spun  from,  spools  or 
bobbins.  Considerable  importance  is  attariied 
to  the  new  method,  as  it  was  largely  by  that 
means  that  the  use  of  the  endless  roving  was 
made  practical,  and  that  the  difficulty  pro- 
duced by  the  kinking  of  the  roving,  incident  to 
the  use  of  the  cans,  was  overcome. 

Theory  of  the  respondents  is,  that  the  new 
method  of  accomphshing  that  function  was 
invented  by  Edward  Winslow,  but  their  wit- 
ness, John  D.  Cooper,  only  testifies  that  he 
made  or  suggested  the  spool  or  drum,  which 
are  not  the  only  elements  of  that  apparatus. 
Unaccompanied  by  the  traverser,  they  would, 
perhaps,  be  better  than  the  cans,  but  it  is  clear 
that  the  apparatus  would  be  incomplete  with- 
out that  device,  as  it  is  by  that  means  that  the 
bobbins  are  evenly  wound  with  tiie  roving. 

Testimony  of  that  witness  is,  that  he  first 
suggested  to  Winslow  that  the  roving  must  be 
wound  on  a  spool,  else  they  never  could  make 
good  yam,  and  he  proceeds  to  state  tbat  they 
procured  some  pasteboard,  and  that  Winslow 
made  a  pattern  for  a  spool  and  drum  from  that 
material.  Explanations,  in  detail,  are  givea 
by  the  witness,  of  the   several  steps    laken 
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'bj  them  in  accomplishing  the  change  in  the 
apparatus,  and  the  witness  states  that  the  orig- 
inal patentee  never  saw  the  spool  and  drum 
UDtil  he  came  into  the  mill  and  saw  those  de- 
Tices  in  the  machine.  Argument  for  the  re- 
spondents is,  that  the  spool  and  drum  were  in- 
Tcoted  by  that  party  while  he  was  in  the  em- 
plovment  of  the  original  patentee,  but  the  com- 
plainant denies  the  theory  of  fact  involved  in 
the  proposition,  and  insists  that  the  statement 
of  the  witness  is  untrue,  and  that  he  is  not  en- 
titled to  credit.  Further  statement  of  the  wit- 
ness is,  that  the  improvement,  as  soon  a^ 
it  was  perfected,  was  applied  to  all  the  card- 
ing and  spinning  machines  in  the  mill,  and  that 
tlie  mills,  so  adjusted  as  to  embrace  that  im- 
provement, were  put  in  successful  operation 
during  the  summer  and  autumn  of  that  year. 

Two  answers  are  made  by  the  complainant 
to  the  defense  founded  on  that  testimony,  both 
of  wliich  are  sustained  by  the  court.  1.  Sup- 
pose the  testimony  of  the  witness  to  be  all  true, 
the  complainant  contends  that  is  not  sufficient- 
ly comprehensive  to  support  the  allegations  of 
the  answer,  nor  even  to  support  the  proposi- 
tion presented  in  the  brief  of  the  respondents. 
Taken  in  the  strongest  view  for  the  respond- 
enls.the  testimony  merely  shows  that  Winslow, 
or  the  witness  Cfooper,  or  both  together,  after 
the  originator  of  the  plan  had  nearly  com- 
pleted his  great  and  Valuable  improvement, 
and  while  he  was  still  prosecuting  his  experi- 
ments with  the  utmost  diligence,  suggested  the 
spool  and  drum  as  substitutes  for  the  cans,  and 
that  Winslow  actually  made  those  devices 
and,  with  the  aid  of  witness,  put  them  into 
one  of  the  machines  as  an  experiment.  When 
their  employer  first  examined  the  arrangement, 
rude  as  it  was,  he  expressed  great  satisfaction 
with  it,  but  upon  seeing  it  tried  he  pronounced 
it  of  no  value.  Neither  of  those  opinions, 
however,  turned  out  to  be  quite  correct,  as, 
upon  further  trial,  when  better  adjusted,  and 
by  adding  the  traverser,  so  that  the  contrivance 
would  wind  the  roving  evenly  on  the  spool,  it 
proved  to  be  a  useful  auxiliary  part  of  the  in- 
vention. 

Valuable  though  it  was  and  is,  as  aiding  in 
the  accomplishment  of  the  desired  result,  it  is, 
nevertheless,  a  great  error  to  regard  it  as  the  in 
vention  described  in  the  subsequent  patent,  or 
as  such  a  material  part  of  the  same  that  it  con- 
fers itny  right  upon  the  party  who  made  the 
suggestion  to  claim  to  be  the  inventor,  ora  joint 
inventor,  of  the  improvement,  or  to  suppose 
that  the  proof  of  what  was  done  by  that  {xirty 
can  constitute  any  defense,  as  against  the 
owner  of  the  patent,  to  the  charge  of  infringe- 
ment. 

tieooDd  answer  to  the  defense  founded  on 
that  testimony  is,  that  the  testimony  is  unrelia- 
ble.becanse  the  witness  is  not  entitled  to  credit. 
Hundreds  of  pages  of  the  transcript  are  filled 
with  proof,  intrmluced  either  to  assail  or  sup- 
port the  credit  of  that  witnes.*;  but  the  court  is 
of  the  opinion  that  it  is  not  necessary  to  enter 
into  those  details,  as  the  decision  must  be  in  fa- 
vor of  the  appellee,  even  if  every  word  stated 
by  that  witness  is  taken  to  be  true.  Entirely 
Mtisfied  with  our  conclusion  upon  the  merits, 
we  are  the  less  inclined  to  enter  into  those  de- 
tails, as  a  full  analysis  of  the  proofs  within 
reasonable  limits  would  be  impracticable;  but 
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it  is  proper  to  say  that  the  proofs  have  been 
carefully  examined,  and  it  is  the  opinion  of  the 
court  that  the  letters  patent  in  this  case  cannot 
be  held  to  be  invalid  upon  such  testimony. 

II.  Second  defense,  as  stated  in  argument,  is, 
that  the  invention,  at  the  time  the  application 
for  the  original  patent  was  made,  had  been  on 
sale  and  in  public  use.  with  the  consent  and  al- 
lowance of  the  applicant,  for  more  than  two 
years,  and  that  the  appi  leant  abandoned  the  same 
to  the  public.  Abandonment,  as  set  up  in  the 
concluding  paragraph  of  the  proposition,  is  a 
distinct  defense  from  that  set  up  in  the  preced- 
ing part  of  the  same  proposition,  and  must  be 
separately  considered. 

Sale  and  public  use,  for  more  than  two  years 
prior  to  the  spplication  for  the  patent,  are  not 
alleged  in  the  answer.  What  the  respondents 
do  allege  is,  that  the  invention,  at  the  time  the 
application  for  a  patent  was  filed,  and  for  a  long 
time  before,  had  been  on  sale  and  in  public  use, 
which,  without  more,  is  not  a  good  defense 
against  the  charge  of  infringement.  On  the 
contrary,  the  correct  rule  is,  that  no  patent  shall 
be  held  to  be  invalid  on  account  of  such  sale 
and  public  use,  except  on  proof  that  the  inven- 
tion was  on  sale  and  in  public  use  more  than 
two  years  before  the  application  therefor  was 
filed  in  the  Patent  Office.  5  Stat,  at  L.,  351; 
ItcOlurgy.  Etngtland,  1  How..  209;  SHmpwn 
V.  Baaroad,  4  How. ,  380. 

Evidence  to  show  that  the  invention  of  the 
original  patentee,  as  finally  perfected,  was  on 
sale  and  in  public  use  more  than  two  years  be- 
fore he  applied  for  a  patent,  is  entirely  wanting, 
and  if  such  evidence  was  offered,  it  could  not 
be  admitted  under  the  pleadings,  as  no  such  de- 
fense is  set  up  in  the  answer.  Foster  v.  Ood- 
dard,  1  Black,  518  [66  U.  8.,  XVII.,  232]. 

Undoubtedly,  an  inventor  may  abandon  his 
invention,  and  surrender  or  dedicate  it  to  the 
public;  but  mere  forbearance  to  apply  for  a 
patent  during  the  progress  of  experiments,  and 
until  the  party  has  perfected  his  invention  and 
tested  its  value  by  actual  practice,  affords  no 
just  grounds  for  any  such  presumption.  Ken- 
daU  V.  TFiVwor,  21  How.,  822  [62  U.  8.,  XVI., 
165];  Pennoekv.  JJialogue,2  Pet.,  1. 

Application  for  a  patent  in  this  case  was 
probably  filed  in  the  Patent  Office  before  the 
middle  of  November,  1828,  and  the  proofs  are 
full  and  satisfactory  to  the  court  that  the  in- 
ventor, up  to  that  time,  was  constantly  engaged 
in  perfecting  his  improvements,  and  m  making 
the  necessary  preparations  to  apply  for  a 
patent. 

III.  Third  defense  is,  that  the  re- issued  let- 
ters patent  are  void,  because  they  were  not  is- 
sued in  conformity  with  the  Act  of  Congress 
relating  to  that  subject.  Omission  of  the  orig- 
inal patentee  seasonably  to  apply  for  an  exten- 
sion of  his  patent  was  occasioned  through 
erroneous  information  given  to  him  by  the 
commissioner,  and  not  from  any  negligence  or 
fault  of  his  own.  Acting  upon  information 
from  that  source,  the  inventor  did  not  file  his 
application  until  it  was  too  late  to  ^ive  the  no- 
tices as  required  by  law,  and  the  time  for  pre- 
senting such  an  application  having  expired,  the 
commissioner  had  no  power  to  grant  his  re 
quest.  Deprived  of  any  legal  remedy  under  the 
general  laws  for  the  protection  of  inventors,  he 
applied  to  Congress,  and  on  the  80th  of  May, 
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1863,  Congress  passed  an  Act  for  his  relief.  13 
But  at  L.,  904. 

By  the  terms  of  that  Act  he  was  authorized 
to  apply  to  the  commissioner  for  a  renewal  and 
extension  of  the  letters  patent,  previously 
granted  to  him  for  the  term  of  seven  years  from 
the  time  of  such  renewal  and  extension,  and  the 
commissioner  was  empowered  to  grant  such  re- 
newal and  extension,  or  to  withhold  the  same 
under  the  then  existing  laws,  in  the  same  man- 
ner as  if  the  application  therefor  had  been  sea- 
sonably made.  Annexed  to  the  body  of  the 
Act  is  a  proviso,  that  such  renewal  and  exten- 
sion shall  not  have  the  eilect  nor  be  construed 
to  restrain  persons  using  the  invention,  at  the 
time  of  such  renewal  ana  extension,  from  con- 
tinuing the  use  of  the  same,  nor  to  subject 
them  to  anjr  claim  or  damage  for  having  used 
such  machinety. 

Objection  now  taken  is,  that  the  said  proviso 
in  the  Act  of  Congress  is  not  recited  in  the  re- 
issued letters  patent;  but  the  objection  is  en- 
tirely without  merit,  as  it  appears  in  the  record 
that  the  certificate  of  renewal  and  extension,  as 

Eted  by  the  commissioner,  was  made  sub- 
in  express  tenns  to  the  proviso  contained 
lat  Act. 

Doubts  are  entertained  whether  even  that 
was  absolutely  necessary;  but  it  is  clear  that 
there  is  nothing  in  the  proviso  to  warrant  the 
conclusion  that  the  form  of  the  extended  pat- 
ent might  not  be  the  same  as  that  in  general 
use,  and  it  is  not  even  suggested  that  the  form 
of  Uie  extended  or  re-issu^  patent  was  in  any 
respect  different  from  the  corresponding  estab- 
lished forms  of  the  Patent  Office. 

ly.  Fourth  defense  is,  that  the  respondent's 
madtinery  was  in  use  before  the  patent  in  this 
case  was  granted;  but  is  not  alleged  that  their 
machinery  was  in  use  before  the  extended  pat- 
ent was  issued  and,  therefore,  the  allegation 
afTords  no  defense  to  the  char^  of  infringe- 
ment.    SUmpson  ▼.  BaHroad,  4  How.,  380. 

Other  defenses  are  mentioned  in  the  brief  of 
the  respondfflits;  but  none  of  them  were  urged 
in  argument,  and  they  must  be  considerea  as 
abandoned. 

y.  Infringement  Is  an  affirmative  allegation 
made  bjr  the  complainant,  and  the  burden  of 
proving  it  is  upon  him,  unless  it  Is  admitted  in 
the  answer.  Specific  inquiries  were  made  of 
the  respondents  in  this  case,  and  they  did  not 
satisfactorily  annwer  tfanee  interrogatories. 
Evasive  answers,  under  such  circumstances,  if 
not  positively  equivalent  to  admissions,  afford 
strong  presumptive  evidence  against  the  re- 
spondents. Apart  from  that,  however,  the  an- 
swer of  the  respondents  is  unsatisfactory  in 
other  respects.  They  do  not  in  terms  deny 
that  they  have  used,  and  are  using,  the  inven- 
tion as  alleged ;  but  what  they  do  deny  is,  that 
they  use  any  machinery  in  violation  and  in- 
fringement of  any  rights  of  the  complainant, 
or  that  they  are  using,  or  have  made,  used,  or 
sold  any  machinery  not  protected  by  the  pro- 
viso contained  in  the  Act  of  Congress  passed 
for  the  relief  of  the  original  patentee. 

Clear  implication  from  the  answer  is,  that 
they  had  made  machinery  such  as  that  described 
in  the  letters  patent,  and  if  so.  then  they  are 
clearly  liable  as  infringers,  as  they  were  not  in- 
corporated at  the  date  of  the  extended  patent. 
Machines  made  since  the  patent  was  extended 
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are  not  protected  by  that  proviso,  as  is  plali> 
from  its  language;  but  the  complainant  cannot^ 
recover  damages  for  any  infringement  anteced- 
ent to  the  date  of  the  re- issued  patent,  as  the- 
extended  patent  was  surrendered. 

Proofs  of  the  complainant  to  show  infringe- 
ment consist  in  a  comparison  of  the  macliines- 
made  by  the  respondents  with  the  mechanisnk. 
described  in  the  patent,  and  in  the  tertimooy 
of  scientific  experts,  and  they  are  so  entirely 
satisfactory,  that  it  is  not  deemed  necessary  to- 
pursue  the  investigation. 

Deeree  aJUrmed. 

Clted-8  Wall.,  at ;  10  WaU.,  123 :  U  Wall.,  tas ;  19 
Wall.. aaO: a  Wall.,  ISM ;  MD.SmM;  IS  BUtchf.,4a^ 
U4;8 Cliff., S88, 590;  4  Cliff.,  180,8W,  «M. 


JOHN  ROLAND,  Appt., 
e. 

THE  UNITED  STATES. 
(See  R.  C,  7  WaU..  T4»-ni.) 
Mexiean  eMm  rijeetti. 


Claim  to  Mexican  grant  rejeoted  beoause  the  ar- 
chive papers  fall  to  make  out  the  title,  and  the  pa— 
pen  produoed  by  the  claimant  are  not  genuine,  but 
the  result  of  an  afterthought. 
[No.  750.] 
Argrud  Jan.  18. 1869.      D«e(dtd  Mar.  1.  1869. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

The  petition  in  this  case  was  presented  by  the- 
appellant  to  the  Board  of  Land  Commissionera, 
to  ascertain  and  settle  the  private  land  claims  in 
the  State  of  California,  for  the  confirmation  or 
his  title  to  eleven  leases  of  land.  The  said 
Commissioners  denied  the  confirmation, where- 
upon the  petitioner  took  an  appeal  to  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  California,  by  which  the  said  decree  was  af- 
firmed. Thereupon  the  said  petitioner  took  an. 
appeal  to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion' 
of  the  court. 

Meim.  Delos  Xiake,  C.  T.  Botts.  i.  VU. 
Carlisle,  and  J.  S.  Black,  for  appellant 

Menrt.  Wm.  M,  Erarts,  At^-Qen.,  and 
John  A.  Willa,  for  appellee : 

1.  Withoutreferencetoantecedentauthoritiea.. 
this  case  is  ruled  by  the  doctrine  declaced  by 
this  court  in  the  case  of  WMte  v.  U.  8.,1  WaU. . 
680  (68  U.  8.,  Xyil..  701).  This  summary  of 
the  law  in  regard  to  this  dass  of  cases  is  uere- 
given: 

"It  has  been  held  bv  this  court  in  a  long  and 
unbroken  line  of  adjuaications.that  where  there< 
is  no  archive  evidence  and  its  absence  is  unac- 
counted for,  and  there  has  been  no  such  posses- 
sion as  raises  an  equity  in  behalf  of  the  party, 
and  especially  when  in  addition  the  emedimte- 
produced  is  tainted  with  suspicions  of  fraud, 
the  claim  must  be  rejected.'' 

This  claim,  when  tested  by  that  rule,  must  be- 
rejected. 

1 .  There  is  no  Mexican  archive  evidence  of 
the  genuineness  of  the  grant  in  this  case,  because  :.- 

2.  The  grant  is  vague  and  indefinite  in  its  de- 
scription of  boundaries.  The  map  is  a  necessary- 
part  of  such  a  grant  33  How.,  336  (63  U.  8... 
XVI.,  336). 

In  the  absence  of  the  map,  the  grant  is  void 
for  uncertainty. 
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The  alteratioiiB  appearing  on  the  face  of  the 
grant  were  evidently  made  subsequent  to  the 
original  fabrication  of  the  grant,  with  a  view 
to  cure  this  defect  by  placing  the  land  at  the 
ionction  and  within  the  arms  of  the  two  streams. 
Tbey  may  liaTe  been  made  while  the  claim  was 
penolng,  or  after  the  Land  Board  had  announced 
Its  docMne  as  to  the  neceesitv  of  deflnitenossof 
boundary  to  sustain  the  validity  of  grants. 

8.  There  has  been  no  such  possession  or  oc- 
eapancy  under  this  claim  as  creates  an  equity 
in  favor  of  its  confirmation.  No  oontempora- 
neous  possession.  No  attempt  made  to  take  poe- 
session,  until  the  spring  and  fall  of  1847.  No 
possession  of  any  kind  taken  till  1848,  after  the 
negotiation  of  the  Treaty  of  Cession.  Judicial 
possession  given  after  the  beginning  of  the 
American  occupation  of  California,  unavailing. 
f\ienie-t  case,2a  How.  .4S8  (63  U.  S. ,  XVI. ,  881). 

When  there  is  no  survey  or  judicial  posses- 
son  given,  the  claim  is  only  an  equity.  28 
How.,  487  (64  U.  B.,  XVI.,  478). 

Mr.  Juttiee  limwim  delivered  the  opinion  of 
the  court: 

The  claim  which  we  are  now  asked  to  confirm 
is  for  eleven  leagues  of  land  in  California,  at 
the  junction  of  tne  San  Joaquin  and  Stanisliaus 
rirers,  and  waa  rejected  by  the  Board  of  Land 
CommiasionerB  and  the  district  court.  The  ««- 
pediente  in  the  case  is  obtained  from  the  archives 
and  was  among  the  papers  of  which  Hartwell 
made  an  index.  It  consists  of  a  petition,  mar- 
pnai  order  that  title  issue,  decree  of  conces- 
sion, and  the  borrador  or  draft  of  the  title  to  be 
given  to  the  party  interested,  it  differs  from 
other  etpedientM  in  this:  that  there  was  no  re- 
port, no  duetto,  no  approval  by  the  Department- 
al Assembly,  and  because  the  whole  proceed- 
ings were  b^gun  and  consummated  on  the  same 
day.  This  document  is  not  enough  to  establish 
the  title,  and  the  claimant,  in  order  to  make  it 
complete,  produces  from  his  own  custody  the 
tibilo  which  annexes  conditions  to  the  grant, 
a  petition  asking  for  further  time  to  comply 
with  these  ccHiditions ;  the  order  of  the  Glovemor 
granting  the  request  and  a  certificate  that  the 
Departmental  Assembly  approve  the  grant. 

The  question  at  issue  is,  whether  this  is  a  gen- 
uine Utle  to  land  in  California  acquired  under 
Mexican  rule,  which  this  government  is  under 
obligations  to  protect. 

llie  baste  and  redclessness,  to  use  no  tiarsher 
term,  with  which  this  grant  was  made,  cannot 
but  sng^  grave  doubts  of  the  bona  fide*  ot  the 
transaction.  It  nowliere  appears  tlut  Roland 
bad  any  claim  on  the  hounty  of  the  Mexican 
nation,  or  ability  or  intention  to  occupy  so  large 
a  trsct  of  country;  and  yet  Pico,  near  the  time 
when  power  passed  from  his  hands,  in  the  midst 
tA  dm  commotion,  disregarding  the  customary 
and  eatablisbed  modes  of  making  concession  of 
the  public  domain  to  meritorious  persons;  with- 
out an  informe;  without  a  map;  without  any  in- 
qoiry  wliatever,  grants  to  him  eleven  leagueeof 
land  (the  maximum  quantity  grantable  to  a 
single  person)  in  a  remote  wilderness,  occupied 
by  hociile  Indians,  and  of  which  so  little  was 
known  that  the  beat  description  that  could  be 
given  of  it  was,tluit  it  wasntnated  on  the  banks 
of  the  San  Joaquin  and  Stanislaus  Rivers. 

That  the  plam  requirements  of  the  Mexican 
coknixation  laws  were  violated  in  these  proceed- 
8ee7WAiiL. 


ings,  is  very  apparent  from  the  frequent  decis- 
ions of  this  court  in  this  class  of  cases;  but  it  is 
unnecessary  to  examine  the  effect  of  this  depart- 
ure on  this  title,  if  it  were  genuine,  because  in 
onr  opinion  it  has  no  validity.  And  it  is  not 
the  first  time,  in  the  history  of  Cialifomia  land 
cases  in  this  court,  that  grants  made  at  or  near 
the  time  of  the  one  in  controversy  purports  to 
be  made  by  Governor  Pico,  and  countersigned 
by  his  secretary,  Moreno,  have  been  held  not  to 
be  genuine.  Knight'i  case,  1  Black,  327  [66  U. 
8..  XVIL,  76]:  Galbraith'i  case,  2  Black,  394 
[67  U.  8.,  XVII..  449];  Lueo'g  case,  28  How., 
848  [64  U.  8.,  XVL,  560]. 

The  stru^le  in  this  case,  as  in  others  of  like 
character,  is  to  make  up  parol  proof  for  a  defi- 
ciency of  record  evidence.  Pico  and  Moreno 
have  been  examined  in  support  of  the  title,  but 
their  testimony  is  singularly  unsatisfactory. 
Pico  has  no  recollection  of  making  the  grant, 
nor,  indeed,  of  Roland's  application,  but  is  able 
to  identify  his  signatures.  Although  be  knew 
Roland — ^that  he  had  married  a  Mexican  woman, 
the  number  of  his  children,  and  the  state  of  hia 
property — yet  he  cannot  recollect  that  he  do- 
nated to  him  an  immense  tract  in  a  remote  part 
of  the  country,  and  broke  through  all  the  forms 
of  law  in  order  to  do  it  quickly. 

A  transaction  of  this  magnitude,  where  the 
favored  party  was  known,  is  not  apt  to  be  for- 
gotten, and  to  say  the  least  on  the  subject,  this 
want  of  memory  on  Pico's  part,  is,  in  itself,  a  cir- 
cumstance of  great  suspicion  that  the  grant  waa 
never  made,  nvioreno's  memory,  if  somewhat 
better  than  Pico's.is  not  enough  so  to  clear  away 
the  difficulties  from  tills  title. 

It  is  a  little  singular,  if  Pico's  signatures  to 
the  papers  produced  by  the  claimant  are  authen- 
tic, that  they  should  differ  so  materially  from 
his  signatures  to  public  documents  of  that 
date.  In  L«eo  v.  U.  S.,2S  How.,  548  [64  U. 
8.,  XVI.,  661],  the  same  differences  existed, 
and  the  court  adopted  the  conclusion  that  they 
were  not  genuine.  If  these  inequalities  in  Pico  s 
signatures  create  distrust  as  to  their  genuineness, 
the  different  phraseology  in  describing  the  land 
in  the  borrador,  from  that  used  in  the  tituh,  in- 
creases the  distrust  in  the  authenticity  of  this 
title. 

In  the  borrador  the  land  is  described  "a» 
eleven  leagues,  situated  on  the  banks  of  the 
Rivers  Stanislaus  and  San  Joaquin,"  corre- 
ponding  with  the  description  given  in  the  peti- 
tion, while  the  titiUo,  issued  on  the  same  day  as 
the  borrador,  directs  "that  the  measurement  of 
the  eleven  leagues  shall  be  on  the  banks  of  the 
Stanislaus,  of  the  width  of  one  league,  com- 
mencing where  ttie  two  rivers  run."  On  the 
theory  that  the  borrador  and  ttiulo  were  actu- 
ally ugned  on  the  same  day,  how  did  it  come 
to  pass  that  the  designation  of  the  tract  is  so 
much  more  particular  in  the  one  than  in  the 
other?  It  will  be  borne  in  mind  that  Pico  and 
Moreno  have  no  definite  recollection  concerning 
this  ^nt,  and  yet  in  this  most  important  point 
the  title  paper  issued  to  the  claimant  differs  es- 
sentially from  the  one  which  forms  part  of  the 
etpedienU.  Why  think  of  the  necessity  of  thia 
change  of  description,  when  both  documenta 
were  made  on  the  same  day,  and  form  part  of 
the  same  transaction?  The  change  of  descrip- 
tion cannot  be  explained  on  the  hypothesis  that 
both  papers  were  prepared  and  executed  on  the 
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same  day;  but  it  is  easily  understood,  if  tlie 
iituU)  was  prepared  at  a  subsequent  date,  when 
the  parties  interested  could  see  that  a  more  def- 
inite description  was  wanting,  than  that  which 
the  borrador  furnished. 

But  there  are  much  graver  difficulties  affect- 
ing tliis  title  than  those  which  we  have  noticed. 

The  claimant,  in  attempting  to  prove  too 
much,  has  established  the  falsity  of  his  title. 
TUb  court  has  frequently  decided,  that  the  ap- 
proval by  the  Departmental  Assembly  was  not 
necessary  to  the  validity  of  a  grant ;  but  has 
also  observed  that, under  certain  cii'cumstances, 
the  absence  of  such  approval  is  entitled  to 
great  weight.  It  was,  doubtless,  with  a  view 
to  meet  all  objections,  and  to  show  the  fullness 
of  his  title,  that  the  claimant  furnished  evi- 
dence that  the  Assembly  did  approve  the  grant. 
If  this  evidence  is  true,  it  strengthens  the  claim- 
ant's title,  but  if  false,  it  destroys  all  confidence 
in  it.  It  is  important,  therefore,  to  ascertain 
whether  the  Assembly  met  on  the  4th  day  of 
May,  1846.  Pico  certifies  that  it  did  meet  on 
that  day,  and  approved  this  grant;  but  it  is 
clear  that  very  little  reliance  can  be  placed  on 
this  certificate,  if  genuine,  because,  when  in- 
terrogated on  the  subject,  Pico  testifies  that  he 
has  no  recollection  of  the  approval,  nor,  indeed, 
of  giving  a  certificate  to  that  effect,  and  but  for 
the  fact  that  he  sees  his  signature  to  the  certifi- 
cate of  approval,  he  has  no  reason  to  believe 
that  the  grant  was  approved.  It  is  true  that  he 
testifies  that  there  was  a  great  looseness  in  the 
administration  of  public  affairs  at  the  time;  but 
from  this  no  inference  can  be  properly  drawn 
that  the  Departmental  Assembly  convened  on 
the  4th  day  of  May,  1846.  It  will  not  do  to 
4say  that  there  might  have  been  a  meeting  of 
that  body  on  that  day.  In  the  absence  oi  di- 
rect proof  of  the  fact,  there  must  be  evidence 
affonling  reasonable  grounds  to  believe  that  the 
meeting  actually  took  place,  and  that  the  rec- 
ords of  it  are  lost.  But  we  are  not  left,  in  this 
case,  to  rely  on  conjectures  or  probabilities,  for, 
fortunately,  the  journals  of  the  Departmental 
Assembly  have  been  preserved,  and  they  show 
that  the  body  was  not  in  session  at  the  date 
when  the  tettimonio  states  the  grant  to  have 
been  approved.  It  appears  by  the  journals  that 
the  earliest  meeting  in  May  was  the  8th  day  of 
the  month,  when  the  minutes  of  the  meeting 
held  on  the  29th  day  of  the  preceding  month 
of  April,  as  was  customary,  were  read  and  ap- 
iwoved. 

It  is  not  credible  that  the  Assembly  could 
have  met  between  these  dates,  and  overlooked 
the  fact  in  recording  the  proceedings  of  the  8th 
of  May. 

To  escape  the  force  of  this  evidence,  the 
claimant  has  pointed  out  some  discrepancies 
and  omissions  in  the  journals,  but  they  are  not 
of  a  character  requiring  notice,  and  do  not  tend 
to  prove  that  the  Assembly  convened  on  the 
day  when  the  Uitimonio  purports  to  have  been 
signed. 

If  Pico  does  not  remember  the  sale  of  this 
large  tract  of  country,  nor  the  fact  of  approval 
by  the  Assembly,  of  what  value  is  his  testi- 
mony that  the  approval  must  have  been  ob- 
tained, because  the  document  certifying  to  it 
bears  his  signature? 

But  if  what  has  been  said  is  not  enough  to 
show  that  the  alleged  grant  was  not  issued  to 
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Roland,  there  is  still  further  evidence  in  the 
record,  which  is  conclusive  on  the  point. 

In  deciding  this  case  we  are  to  be  governed 
by  the  laws  and  usages  of  the  Mexican  Govern- 
ment, in  granting  lands,  before  the  conquest  of 
California,  and  according  to  the  principles  of 
equity.  Tested  by  these  rules,  this  claun  has 
neither  a  legal  nor  equitable  »UUu». 

Lands  were  to  be  granted  by  the  colonization 
laws  of  Mexico,  for  the  purpose  of  cultivating 
and  inhabiting  them,  and  no  more  than  eleven 
leagues  could  be  granted  to  a  single  individual. 
It  is  stipulated  in  the  record  that,  on  the  33d 
day  of  July,  1845,  Governor  Pico  granted  to 
John  Roland  and  Julius  Horkman,four  leagues 
of  land,  and  that  the  claim  has  been  prosecuted 
and  confirmed.  And  that  on  the  6th  day  of 
May,  1846,  only  four  days  after  the  date  of  the 
grant  in  controversy,  a  still  further  grant  was 
made  to  John  Roland  and  Louis  Arenas,  of  the 
sobrante*  of  certain  ranchot,  to  the  extent  of 
nice  leagues.  This  latter  grant  is  also  claimed 
to  be  genuine,  and  has  been  presented  for  con- 
firmation, and  is  now  pending  in  the  District 
Court  of  California.  All  these  grants  cannot 
be  sustained ,  because  Pico  had  no  power  to 
make  them.  If  they  could  be  sustained  Roland 
would  receive  from  the  Mexican  Government 
(if  the  surplus  lands  of  the  rarichoi  reached 
nine  leagues)  a  quantity  of  land  exceeding  sev- 
enteen leagues.  The  United  States  are  under 
no  obligations  to  recognize  grants  which  aggre- 
gate, in  the  hands  of  one  person,  such  a  quan- 
tity of  land,  even  if  they  were  actually  made; 
but  the  strong  probability  is,  that  the  eleven 
league  grant  was  abandoned  when  the  petition 
was  presented,  and  the  grant  obtained  for  other 
lands  in  a  different  pari  of  the  country.  In  no 
other  way  can  we  acquit  Pico  of  a  willful  de- 
parture from  the  law  under  which  he  acted, 
and  account  for  the  petition  and  grant  of  the 
6lh  of  May. 

It  is  fair  to  infer  from  this  record  that  Roland 
was  an  intelligent  man,  and  knew  the  limit  of 
the  Governor's  power  to  grant  lands,  and  the 
corrective  applied  by  the  Departmental  Aaseoi- 
bly  when  he  exceeded  his  authority.  If  so,  he 
knew  Pico  had  no  right  to  make  the  eleven 
league  grant,  because  he  had  already  conceded 
to  him  the  undivided  half  of  four  leagues,  in 
July,  1845.  It  may  be,  before  the  proceedings 
were  completed  for  the  eleven  league  grant,  he 
saw  his  difficulty,  and  concluded  to  rely  on  the 
first  grant  made  to  him,  and  to  ask  for  a  con- 
cession of  other  lands  nearer  the  settled  part  of 
the  State,  and  which  lands,  although  less  in 
quantity,  were  more  desirable.  Adopting  this 
ttteory,  the  conduct  of  Roland  in  asking  for 
other  lands  on  the  6th  of  May,  can  be  ex- 
plained. On  any  other  theory  his  petition  on 
that  day  for  an  additional  grant,  and  Pico's 
action  conceding  it,  were  palpable  frauds  com- 
mitted against  the  letter  and  spirit  of  the  colo- 
nization laws  of  Mexico. 

Without  pursuing  the  subject  further,  in  our 
opinion  this  claim  should  not  be  confirmed. 

The  archive  papers  fail  to  make  out  the  title, 
and  the  papers  produced  by  the  claimant  are 
not  genuine,  but  the  result  of  an  afterthought, 
and  would  never  have  been  produced  in  court 
if  the  unparalleled  growth  of  California  had 
not  stimulated  the  cupidity  of  speculators  to 
experiment  with  fragments  of  title  papers  left 
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unfiniafaed  by  Pico,  and  which  were  gathered  up 
by  our  officers  on  the  conquest  of  the  country. 

Dissenting,  Mr.  Juttiee  Miller  and  Mr.  Jus- 
act  Field. 


CHARLES  HA.RT  SMITH,  Appt., 

THE  WASHINGTON  GAS  LIGHT  CO. 

Spedfie  performanee — renewal  of  a  eontraet  not 
wmpeUed  mthout  demand,  nor  when  an  option 
it  given  to  pay  money. 

Spedflc  performance  of  a  renewal  of  a  contract 
ouioot  be  compelled  nilhout  a  demand  and  refusal, 
Dor  where  the  contractor  has  an  option  to  renew  or 
pay  a  (peciflc  sum  of  money. 

For  a  refusal  to  renew,  the  remedy  Is  an  action  at 
law  to  recover  such  sum  of  money. 

[No.  86.] 
Argued  Feb.  18.  1869.       Decided  Mar.  1,  1869. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  complatoant,  Smith,  claimed  by  his  bill 
the  specific  performance  of  a  written  contract 
made  by  the  defendant  with  Charles  Wilson, 
the  assignor  of  the  complainant,  for  gas  tar  for 
the  term  of  five  years,  at  an  annual  rent  of  $500 
from  June  1.  1859. 

The  cause  was  heard  in  the  court  below  at  a 
special  term,  and  a  decree  dismissing  the  bill 
was  passed;  afterwards,  upon  appeal,  it  was 
again  heard  by  the  court  in  general  term,  and 
the  decree  of  dismissal  affirmed.  From  the  last 
decree  an  appeal  was  taken  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Menra.  R.  J.  Brent  and  R.  T.  Herriek, 
for  appellant. 

Mem*.  Kennedy  A  Webb,  for  appellee. 

Mr.  Chief  Juttiee  Clukae  delivered  the  opin- 
ion of  the  court : 

This  is  a  suit  in  equity  to  enforce  the  specific 
performance  of  a  contract  for  the  delivery  of 
|u  tar,  and  to  obtain  compensation  in  damages 
for  partial  non-performance. 

The  alleged  contract  was  for  the  delivery  of 
all  the  tar  made  by  the  Company  and  not  wanted 
for  a  specified  purpose,  from  time  to  time,  as 
niade  and  called  for  by  the  contractor,  d  urine 
the  term  of  five  years;  and  for  the  renewal  61 
the  contract  at  the  end  of  that  period  for  an- 
other like  term.  The  consideration  to  be  paid 
to  the  Company  by  the  contractor,  was  the  sum 
of  $500  a  vear,  in  half  yearly  installments.  In 
case  of  refn!<al  to  renew,  the  Company  engaged 
to  refund  to  the  contractor  the  payments  made 
during  the  last  year. 

It  is  unnecessf^  to  examine  the  question 
whether,  upon  sufficient  evidence  in  support  of 
the  allegations  of  the  bill,  the  complainant  could 
have  relief  by  a  decree  for  specific  performance; 
for  we  arc  all  of  opinion  that  no  case  for  relief 
is  made  by  the  proof. 

It  is  not  alleged  that  during  the  first  five 
yean  the  Company  failed  in  any  respect  to  per- 
form its  contract.  The  main  ground  of  com- 
plaint is,  that  the  Company,  irfter  having  re- 
newefl  the  contract  for  a  second  term  of  five 
yean,  failed  to  fulfill  its  stipulations. 

There  is  much  evidence  in  the  point  of  re- 
uewal,  and  it  is  very  contradictory.  We  shall 
not  enter  into  any  minute  criticism  upon  it. 

It  is  clear  that  the  Company  was  not  bound 
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to  renew,  except  "upon  the  request  of  the  con- 
tractor. There  could  be  no  refusal,  except  upon 
a  demand,  nor  was  the  Company  bound  to  re- 
new, even  upon  demand.  It  might  still  refuse; 
and  in  that  case  would  be  bound  only  to  return 
to  the  contractor  or  his  assignee,  the  last  year's 
payment  of  $500. 

The  proof  shows  that  the  contract  proved  un- 
expectedly profitable  to  the  contractor ;  and  that 
the  tar  would  be  worth,  during  a  second  term  of 
five  years,  not  $500  only,  but  over  $5,000  a 
year. 

It  was  natural  that  the  contractor  should  seek 
a  renewal;  and  it  was  equally  natural  that  the 
Company  should  be  unwilling  to  renew,  except 
at  an  advanced  rate,  corresponding  in  some  de- 
gree to  the  increased  value. 

No  formal  demand  for  renewal  seems  to  have 
been  made,  but  there  appears  to  have  been  a 
good  deal  of  negotiation  between  the  parties, 
and  some  adroit  attempts  on  the  part  of  the  con- 
tractor to  obtain  admissions,  either  in  words  or 
acts,  from  the  officer  of  the  Company,  upon 
which  a  claim  that  the  contract  had  been  in  fact 
renewed  might  be  established. 

But  these  attempts  were  not  successful.  We 
are  unable  to  find  m  the  testimony  any  satisfac- 
tory evidence  of  a  renewal  of  the  contract.  On 
the  contrary,  the  whole  weight  of  the  proof 
shows  refusal  to  renew,  except  at  an  advanced 
rate,  and  failure  on  the  part  of  the  contractor 
to  accept  the  terms  required.  Refusing  to  re- 
new the  contract,  the  Company  was  under  no 
obligation  to  the  contractor,  except  to  refund 
the  $500  received  from  him  during  the  preced- 
ing year;  and  for  the  recovery  of  this  sum.  the 
remedy  of  the  complainant  was  complete  at  law. 

The  decree  of  Ike  Supreme  Court  of  the  distriet 
dimnitaiTig  the  bill  must,  therefore,  be  affirmed. 


JOHN  8.  JOHNSON,  PHILIP  D0R8HEIM- 
ER,  AND  OTIS  F.  PRE8BREY,  AppU., 

e. 
THE  UNITED  STATES. 

(See  8.  C,  7  WaU.,  166-175.) 

Remission  of  penalties  by  Secretary,  not  tubjeetof 

appeal. 

The  remission  of  penalties,  under  revenue  laws, 
by  the  Secretary  of  the  Treasury,  is  the  exercise  of 
his  discretion  In  a  matter  Intrusted  to  him  alone, 
from  which  there  can  t}e  no  appeal. 

[No.  00.] 
Argued  Fa.  19,  1869.     Decided  Mar.  15,  1869. 

APPEAL  from  the  Court  of  Claims. 
This  case  comes  here  from  the  Court  of 
Claims,  by  appeal  from  a  decision  sustaining  a 
general  demurrer  to  the  appellant's  petition. 
That  petition  alleged  that,  between  Jan.  1  and 
April  1,  1865.  one  Khomberg,  a  distiller  at  Du- 
buque, violated  the  laws  relating  to  internal  rev- 
enue (inter  alia),  by  making  false  returns  and 
fraudulently  withholding  taxes  to  the  amount  of 
$195,000,  which  acts  involved,  as  a  legal  con- 
sequence, the  liability  of  forfeiture,  or,  as  they 
say.  the  actual  forfeiture  of  certain  of  his  prop- 
erty. Upon  information  furnished  by  the  ap- 
pellants, the  petition  alleges,  such  property  was 
seized,  and  afterwards  proceedings  for  its  for- 
feiture were  instituted  by  the  respective  district 
attorneys  in  the  following  districts:  southern 
and  northern  New  York,  northern  Illinois  and 
Iowa,  where  the  seizures  were  made. 

187 


Digitized  by 


Google 


166-175 


Btrraxiae  Coubt  or  rsa  UHinD  Bttatmb. 


Dbc.  Tsbm. 


Besides  this  property,  there  also  appeu  in  the 
case  7S,000  gallons  of  nighwines,  manufactured 
in  the  disUUery  while  the  distillery  was  in  the 
custody  of  the  law,  under  seizure,  which  was 
conceded  to  be  the  property  of  the  government, 
valued  at  |150,000,  on  which  the  distiller 
claimed  to  be  allowed  |54,814  for  the  value  of 
the  materials,  etc. 

After  the  seizure,  third  parties  intervened, 
most  prominently  Sturges  &  Sons,  of  Chicago, 
claiming  that  they  had  innocently  made  ad- 
vances of  property  thus  seized;  and  they  paid 
to  the  United  States  |88,946,  "  On  confession 
by  Rhomberg  that  that  amount  of  taxes  had 
been  withheld  by  him." 

Then  followed  offers  of  compromise  from 
Sturges  &  Sons,  for  themselves  and  other  in- 
terests, and  reports  of  the  Commiasioner  of  In- 
ternal Revenue  thereon. 

May  26,  1865,  they  offered  to  pay  |100,000 
taxes  and  $6,000  penalties. 

June  26, 1865,  they  offered  to  purchase  all  the 
property  seized,  paymg  (including  $88,946  be- 
fore paid),  as  unpaid  taxes,  $195,809,  and  $10,- 
000  for  informers. 

Commissioner  Lewis,  on  the  eve  of  leaving 
the  office,  June  80, 1866,  drafted  a  report  stating 
8  still  remaining  deficiency  (after  payment  of 
$88,946)  of  taxes  to  the  amount  of  $161,156; 
and  his  successor.  Commissioner  Orton,  adopted 
his  statement  of  facts. 

Thereafter,  on  July  36,  1865,  Sturges  &  Sons 
made  an  offer  to  pay  for  the  property  seized 
$70,000,  namely:  bv  the  sum  claimed  as  their 
due  for  materisJs  of  the  wines  distilled  by  the 

favemment,  $64,814,  and  a  cash  balance  of 
15,186,  all  seizures  to  be  released,  while  the 
wines  manufactured  since  the  seizure  were  to  be 
the  property  of  the  government. 

Commissioner  Orton  reported  these  wines 
worth  $150,000,  which,  added  to  the  cash  bal- 
ance offered  ($16,186),  makes  the  total  offer  in 
compromise  at  that  time  $166,186,  and  in  all, 
$199,182. 

The  petition  then  goes  on  to  state  tliat  the 
Secretary  delivered  to  Sturges  &  Son  et  al.,  all 
the  property  under  seizure  for  forfeiture.  Also 
moneys  received  as  proceeds  of  cattle  sold  at 
Dubuque;  and  also  the  wines  manufactured 
after  the  seizure,  with  the  claim  of  the  United 
States  for  forfeiture. 

The  government  received,  the  petition  states. 
In  all,  $220,102,  '■  Which  amount  the  Secretary 
of  the  Trrasury  stated  to  be  constituted  as  fol- 
lows:" 

Deficiency  of  taxes  paid  before  $83,946 
Now 161,156 


-$196,102 
In  lieu  of  penalties  and  forfeitures. . .    26,000 


$220,102 
And  a  further  sum  for  interest,  of  $8,028.14. 

Of  the  sum  stated  as  a  lieu  of  penalties  and 
forfeitures,  $26,000.  the  Secretary  never  refused, 
but  was  always  willing  to  pay  the  appellants  a 
moiety. 

Their  claim,  however,  was  for  amoiety  of  the 
whole  sum,  $220,102. 

Meun.  J£.  Blair,  T.  A.  Dick,  and  W. 
Dorsheimer,  for  appellants: 

This  case  is  best  understood  by  taking  the 
events  hi  the  order  in  which  they  occurred; 
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and  first  we  should  look  to  the  Act  of  Congress 
of  June  SO,  1864.  relating  to  the  internal  rev- 
enue. This  Act  imposes  duties  upon  distillerii, 
requiring  them  to  furnish  to  the  government 
an  account  of  what  they  produce  and  to  pay 
the  duties  thereon  (see  sees.  68-98),  and  pro- 
vides (in  sees.  48,  68)  that  the  failure  to  com- 
ply with  the  requirements  of  the  law  shall  be 
a  forfeiture  of  all  the  liquors  produced  and  all 
the  vessels,  apparatus,  tools  and  raw  materials 
used  in  their  production. 

Under  this  law  the  plaintiffs  undertook  the 
I>erformance  of  the  services  stated  in  the  peti- 
tion for  the  joint  use  of  die  government  and 
themselves.  This  made  them  the  empioyi*  of 
the  government;  and  well  understood  legal 
rights  accrued  to  them  for  their  services,  and 
they  are  entitled  to  the  ordinary  legal  construc- 
tion of  the  contract  so  entered  into  with  the 
government  the  same  as  if  it  had  been  made 
with  an  individual. 

When  the  United  States  District  Attorney  in- 
stituted the  proceedings, they  were  based  upon  a. 
title  given  by  the  law.  "  The  forfeiture  is  the 
statutory  transfer  of  right."  CcUdvieU  v.  P".  S.,  8 
How.,  866. 

To  whose  use  hsd  this  transfer  been  madef 
Equally  and  Jointly  to  that  of  the  government 
and  the  informant,  and  so  continued  until  the 
final  settlement  was  made. 

JoTiea  V.  Shore,  1  Wheat.,  462. 

In  in  r<  Floumog,  1  Ga.,  606,  it  was  held 
tliat  the  interest  of  an  informer  is  a  matter  of 
contract,  and  the  right  of  property  vests  be- 
yond the  power  of  the  State  to  affect.  Tliia 
case  cites  King  v.  Amerg,  1  D.  &  £.,  149,  863, 
676,  which  held,  that  although  the  King  has  the 
power  to  remit  a  forf dture,  yet  he  caimot  revoke 
a  moiety  of  the  same  given  i)y  a  law  to  a  sub- 
ject.   It  also  cites  1  Nott  A  McC,  26. 

See,  also,  Howe  v.  State,  2  Bay  (S.  C),  666; 
1  Id.,  878;  U.  8.  v.  iforrig,  1  Paine.  283. 

This  right  transferred  from  the  former  o^n- 
er  by  the  statute,  is  property  both  of  the  gov- 
ernment and  of  the  individual.  There  is  no 
power  in  the  Secretary  of  the  Treasury  to  re- 
mit the  informer's  share  in  any  other  way  than 
that  provided  by  law. 

The  Margaretta,  2  Oall.,  616;  The  Palo  Alto, 
Daveis,  843. 

In  U.  8.  V.  Morrit,  1  Paine,  209,  the  power 
of  the  Secretary  to  remit  forfeitures  is  fuUy  ex- 
amined, and  the  court  says  that  before  the  Act 
of  1797,  courts  were  obligea  to  condemn  propertx 
where  the  owner  had  Innocently  violated  the 
la w  and ,  therefore,  the  power  to  remit  was  given 
in  the  Secretary  of  the  Treasury.to  be  exercised. 
to  cases  of  innocence.  "A  panlon,  as  the  very- 
term  implies,  is  an  act  of  mercy,  and  generally- 
supposes  its  object  guilty.  A  remission,  on  the 
contrary,  is  an  act  of  justioe.and  cannot  be  ob- 
tained unless  the  entire  innocence  of  the  peti- 
tioner be  established,  not  by  testimony  taken 
ex  parte,  but  after  full  notice  to  the  proper  offi- 
cer of  Uie  government  and  the  collector  who 
makes  the  seizure." 

See,  also,  U.  8.  v.  ImmmUt,  4  Wash.  (C. 
C),  64:  Ihe  Orey  Jaeket,  5  Wall.t  842  (72  U. 
8.,  XVIII..  646). 

In  U.  8.  V.  Morri$,  10  Wheat.,  246,  the  court 
says:  "  Before  such  power  to  remit  was  given 
(by  the  statute  then  under  consideration),  the 
rightof  the  customhouse  officers  attaclied  upon 
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tlie  commencement  of  the  proeecution,  and 
could  not  be  devested. 

See.  also.  MeLaen  t.  ;7:i8.,6  Pet., 404, 1  Stat., 
7W:ifiiytv-  U.  B.,  10 How.,  109. 

In  the  case  at  bar  there  has  been,  as  between 
the  government  and  the  plaintiffs,  the  conclu- 
aire  ascertainment  of  the  lawfulness  of  the  seiz- 
me  which  has  transferred  the  title  of  the  prop- 
erty in  question.  There  having  been  no  re- 
misNon  of  the  forfeiture  under  the  Act  of  1797, 
and  the  property  not  being  liable  to  taxes  as  a 
matter  of  law,  the  money  received  was  so  much 
reserved  ont  of  the  forfeiture. 

Id.  MeLaen'»  case,  the  court  laid  much  stress 
CO  the  fact  that  the  Secretary  treated  part  of 
tbe  amount  reserved  as  penalty;  and  for  that, 
18  one  of  the  reasons,  held  tbe  settlement  to  be 
of  a  penal  nature.  Thua:  "  The  very  circum- 
stance that  the  government  itself  has  treated 
any  part  of  the  reservation  as  forfeiture  and  as 
di^butabie  accordingly,  is  conclusive  to  show 
tiiat  the  whole  is  incapable  of  being  treated  as 
duties,  part  of  it  being  confessedly  received 
in  the  character  of  a  forfetture.  We  think  the 
whole  must  be  treated  as  received,  as  a  reser- 
vtUon  by  way  of  forfeiture." 

Tbe  case  made  by  the  petition  shows  an  in- 
choate title  vested  in  (he  petitioners.in  which  the 
government  bad  the  same  interest  as  they;  pros- 
ecDted  by  the  government  with  success,  never 
devested  by  surrender  by  the  government  to 
tbe  owner  on  the  grounds  of  innocence,  but  op 
the  contrary,  persisted  in  to  a  successful  issue. 

ifeoirt.  Wm.  M.  EvarU,  Atty  Gen.,  T.  H. 
Talbot,  and  E.  P.  Norton,  for  appellees: 

The  only  question  in  the  case  is,  whether  the 
sum  of  $195,102,  now  under  consideration, was 
penalty  paid  into  the  Treasury  of  the  United 
States.  The  Secretary  of  the  Treasury,  who, 
on  the  part  of  the  United  States,  negotiated  this 
payment,  states  that  it  was  not  received  as 
penalty,  and  beyond  the  statement  of  this  offi- 
cer in  relation  to  this  matter,  it  is  submitted 
that  thia  court  will  make  no  inquiry.  That 
statement  will  be  deemed  sufficient  to  sustain 
the  demurrer  to  the  petition  in  this  court,  as  in 
the  court  below. 

But  if  this  court  looks  into  the  other  state- 
mmts  of  the  petition,  to  ascertain  whether  or 
not  this  statement  is  correct,  they  will  be  found 
strongly  to  corroborate  this  representation  of 
tbe  Secretary. 

Whether  brought  about  lawfully  or  other- 
vke,  the  result,  namely :  the  non-payment  of 
the  eum  of  $196,102,  or  of  any  part  thereof,  as 
penalty,  takes  away  the  foundation  of  this 
claim.  For  thia  is  a  claim,  not  for  damages, 
because  the  Secretary  of  the  Treasury  has  un- 
awfully  prevented  a  moiety  from  accruing  to 
the  appellants,  but,  which  they  allege  did  ac- 
crue. Xor  does  it  avail  the  appellants  that 
what  was  received  ought  to  have  been  received 
as  penalty.  It  is  enough,  in  support  of  the  de- 
murrer, to  show  that,  in  fact,  it  was  not  paid 
and  received  as  penalty. 

Pnithermore,  it  cannot  be  shown  that  the  act 
of  the  TreasQiy  Department  in  discontinuing 
tbcse  proceedings  upon  full  payment  of  the 
taxes  withheld,  and  of  $26,000  in  lieu  of  fines 
and  penalties,  was  unlawful.  Such  action  was 
was  entirely  within  the  scope  of  authority  con- 
ferred by  the  44th  section  of  the  Act  of  1864 
(voL  18,  p.  40),  upon  the  Commissioner  of  In- 
See  7  Wall. 


temal  Revenue,  subject  to  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Treasury,  to 
compromise  all  suite  relating  to  internal  rev- 
enue. 

The  earlier  decisions  in  cases  of  seaport  rev- 
enue, do  not  affect  this  case  and  are  not  dis- 
cussed. But  further,  none  of  those  arose  in  a 
suit  discontinued  before  Judgment. 

Thus  far  the  argument  has  admitted  the  ap- 
peUanta  to  the  full  beneflu  of  the  Amendment 
of  March  8,  1865,  to  section  179  of  the  Act  of 
June  80,  1864.  They  are,  however,  not  within 
the  scope  of  that  Amendment.  The  petition 
sete  forth  a  forfeiting  offense  committed  prior 
to  the  date  of  tbe  amendment;  and  section  16 
of  the  Amendatory  Act  makes  the  provisions 
of  the  former  Act  govern  the  collection  of  all 
penalties  incurred  thereunder  (vol  18,  p.  484). 

Mr.  Juried  Orier  delivered  the  opinion  of 
the  court: 

The  Act  of  Congress  of  March  8.  1797  (oh. 
IS),  made  perpetual  by  Act  of  Feb.  11,  1800, 
confers  authority  on  the  Secretary  of  the  Treas- 
ury "to  mitigate  or  remit  any  fine,  forfeiture 
or  penally^  incurred  by  any  vessel  goods  or 
wares,  by  force  of  the  laws  for  laying,  levying 
or  collecting  any  duties  or  taxes  which,  in  his 
opinion,  shall  have  been  incurred  without  will- 
ful negligence  or  any  intention  of  fraud  in  tbe 
person  or  persons  incurring  tbe  same." 

The  purpose  of  penalties  inflicted  upon  per- 
sons who  attempt  to  defraud  the  revenue,  is  to 
enforce  tbe  collection  of  duties  and  taxes.  They 
act  tn  terrorem  upon  parties  whose  conscien- 
tious scruples  are  not  sufficient  to  balance  their 
hopes  of  profit.  The  offer  of  a  portion  of  such 
penalties  to  the  collectors,  is  to  stimulate  and 
reward  their  zeal  and  industry  in  detecting 
fraudulent  attempts  to  evade  the  payment  of 
duties  and  taxes. 

The  179tb  section  of  the  Act  to  Provide  In- 
ternal Revenue,  etc.,  passed  June  8,  1864, 
gives  authority  to  collectors  to  prosecute  for  the 
recovery  of  fines,  penalties  and  forfeitures  in 
the  name  of  tbe  United  States.  It  confers  the 
right  to  one  moiety  of  them  upon  the  collector 
or  deputy-collector  who  shall  first  inform  of 
tbe  cause,  matter  or  thing  whereby  such  pen- 
alty may  have  been  incurred. 

The  amendment  to  this  section  in  the  Act  of  < 
March  8,  1865  (ch.  78),  gives  this  to  any  person 
who  shall  first  inform,  and  adds  that  "  when 
the  penalty  is  paid  without  suit  or  before  judg- 
ment, and  a  moieiy  is  claimed  by  any  person 
as  informant,  the  Secretary  of  the  Treasury 
shall  determine  whether  any  claimant  is  enti- 
tled to  such  moiety  and  to  whom  it  shall  be 
paid." 

As  the  great  'object  of  the  Act  "to  Provide 
Internal  Revenue  is  to  collect  the  tax,  tbe 
Secretary  of  the  Treasury  has  no  power  to  re- 
mit it.  When  the  primary  object  of  collecting 
the  tax  is  obtained,  as  in  the  present  case,  the 
further  infliction  of  penalties  is  submitted  en- 
tirely to  the  discretion  of  the  Secretary.  No 
discretion  is  given  to  the  courts  to  act  in  the 
case  further  than  to  give  their  ludgment;  and 
if  the  penalties  are  not  mitigatea  or  remitted  by 
the  Secretary,  either  before  or  after  judgment, 
to  enforce  them  by  proper  process. 

The  subject  has  been  carefully  examined  by 
this  court  in  the  case  of  U.  S.  v.  Morrit,  10 
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Wheat.,  246,  287.where  it  is  decided  "  that  the 
Secretary  of  the  Treasury  has  authority,  under 
the  RemiEsion  Act  of  March  8d,  1797,  to  remit 
a  forfeiture  or  penalty  accruing  under  the  rev- 
enue laws  at  any  time.bef ore  or  after  judgment 
for  the  penally,  until  the  money  is  actually 
paid  over  lo  the  collector,"  and  that  "such  re- 
mission extends  to  the  shares  of  the  forfeiture 
or  penalty  to  which  the  officers  of  the  customs 
are  entitled,  as  well  as  to  the  interests  of  the 
United  States." 

The  court  say  that,"  It  is  not  denied  hut  (hat 
the  custom  house  officers  have  an  inchoate  in- 
terest upon  the  seizure;  and  it  is  admitted  that 
this  may  be  defeated  by  a  remission  at  any  time 
before  condemnation.  If  their  interest  before 
condemnation  is  conditional,  and  subject  to  the 
power  of  remission,  the  judgment  of  condem- 
nation can  have  no  other  effect  than  to  fix  and 
determine  that  interest  as  against  the  claimant. 
These  officers,  although  they  may  be  consid 
ered  parties  in  interest,  are  not  parties  on  the 
record,  and  it  cannot  be  said  with  propriety, 
that  they  have  a  vested  right  in  the  sense  m 
which  the  law  considers  such  rights.  Their 
interest  is  still  conditional,  and  the  condemna- 
tion only  ascertains  and  determines  the  fact 
on  which  the  right  is  consummated,  should  no 
revision  take  place."  The  right  does  not  be- 
come fixed  until  the  receipt  of  the  money  by  the 
collector. 

If  these  weU  settled  principles  be  applied  to 
the  case  before  us,  its  solutions  is  easy. 

It  was  the  first  duty  of  the  collector  to  collect 
the  amount  of  duties  or  taxes  on  the  property 
seized.  The  Secretary  had  no  right  to  mitigate, 
remit  or  compromise  that  amount.  Persons 
who  had  advanced  money  on  the  property  in 

§ood  faith  offer  the  whole  amount  of  the  tax 
ue,  and  finally  agreed  to  pay  the  sum  of  $25,- 
000  to  have  the  penalties  remitted.  Tliis  offer 
was  accepted,  and  the  further  prosecution  of 
the  suits  was,  consequently,  ended. 

The  power  intrusted  by  law  to  the  secre- 
tary was  not  a  judicial  one,  but  one  of  mercy, 
to  mitigate  the  severity  of  the  law.  It  admit- 
ted of  no  appeal  to  the  Court  of  Claims,  or  to 
any  other  court.  It  was  the  exercise  of  his  dis- 
cretion in  a  matter  intrusted  to  him  alone,  and 
from  which  there  could  be  no  appeal.  Even  if 
we  were  called  upon  to  review  the  acts  of  the 
secretary,  we  see  no  reason  to  doubt  their  cor- 
rectness, or  that  of  the  judgment  of  the  Court 
of  Claims  in  dismissing  the  case. 

Decree  affirmed. 

Dissenting,  Mr.  Chief  Justice  CluMe. 


EDWARD  L.  MEAD,  Plff.  in  Err., 

«. 

ANSON  BALLARD. 

(Bee  S.  C,  1  Wall.,  2B0-295.) 

CondUion  tubteqttmt  in  deed—effect  of—eompli- 

a/nee  vUh— right  ofrevertion  to  grantor. 

A  oondltlon  In  a  deed  that  a  permanent  location 


NOTB.— OomUMotw  precedent  and  mbaequtnt  In 
ieedt^xoho  may  vtrform,andl>uir effect.  CnndilUmt, 
not  ratted  tni  <mpMcat<on.  Oondttton  unoerformeA. 
See  note  to  Taylor  v.  Maaon,  S  U.  S.  (9  wbeat.>,  80) ; 
and  note  to  V.  8.  v.  Clarke,  84  U.  8.  (0  Pet.),  168. 
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of  an  Institute  on  the  land  conveyed  should  tie 
made  between  the  date  of  ttae  deed  and  the  same 
day  of  the  suoceedlDir  year.  Is  a  condition  sutMe- 
quent. 

If  It  was  done  within  that  tlme.tbe  grantor's  riffht 
of  reverter  was  (fone ;  If  It  was  not  done  within  the 
yenr,  he  could  refund  the  consideration  money  and 
recover  the  land. 

A  resolution  of  the  trustees  locating  the  buUdioff 
on  the  land,  with  the  intention  that  itshould  t>e  ttae 
permanent  place  of  coaduotinM*  the  business  of  the 
Corporation,  Is  permanently  locating  the  Institute 
within  the  true  construction  of  the  contract-. 

By  It  the  condition  whs  fully  complied  with  and 
performed,  and  with  It  passed  all  right  of  reveraioo 
to  the  grantor  or  his  heirs. 

[No.  92.] 
Argued  Feb.  gS,  1869.    Decided  Mar.  15, 1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

This  was  an  action  of  ejectment,  commenced 
in  the  court  below  by  the  plaintiff  in  error. 

The  case  is  stated  by  the  court. 

Mr.  H.  Ii.  Palmer,  for  plaintiff  in  error: 

It  is  submitted  that  the  conveyance  made  by 
Mead  to  Lawrence  was  made  with  conditions 
subsequent;  and  that  as  as  a  consequence,  the 
estate  in  the  lands  described  therein  vested  in 
Lawrence  on  the  execution  and  delivery  of  the 
deed,  Sept.  7.  1847,  subject  to  be  defeated  by 
the  failure  or  neglect  of  the  grantee  to  perform 
the  conditions. 

NicoU  V.  N.  Y.  &  E.  R.  Jl.  Co..  12  N.  Y.. 
121;  UnderhiU  v.  8.  db  W.  B.  B.  Co.,  20 Barb., 
455;  Finlav  v.  King,  8  Pet.,  346;  2  Bos.  &  P., 
295;  1  D.&E.,645:  Parmeleev.O  ttS.R.  R., 
6  N.  T.,  74;  Ludiow  v.  N.  T.  <t  H.  R.  R..  12 
Barb.,  440;  Parmn*  v.  Miller,  15  Wend.,  561; 
Jacktony.  Topping,!  Wend., 888;  Laterencev. 
Oifford,  17  Pick.,  866:  Austin  v.  Camlrridg»- 
pori  Parish.  21  Pick..  218;  Oray\.  Blanehard, 
8  Pick..  284;  Police  Jury  v.  Beetles,  6  Mart.  (N. 
S.).  117;  4  Kent.  124;  5  Pick.,  628;  Bperry  v. 
Pond,  6  Ohio,  387,  9  East,  170. 

The  first  condition  contained  in  the  deed  is. 
"That  the  Lawrence  Institute  of  Wisconsin, 
chartered  by  the  Legislature  of  said  Territory, 
shall  be  permanently  located  upon  said  lands." 
It  seems  to  us  that  the  meaning  of  this  clause 
is  entirely  clear ;  that  there  is  no  reason  to  doubt 
the  grantor  intended  by  the  languaee  here  used 
to  secure  a  fixed  and  continued  location  of  the 

firincipal  buildings  of  the  Institute  upon  the 
ands  conveyed. 

The  University  was  not  so  located ;  a  tempo- 
rary structure  was  erected  in  1848,  on  block  8, 
which  was  on  the  tract  conveyed  by  Mead,  and 
was  burned  in  January.  1857.  The  main  build- 
ing, or  University  proper,  was  commenced  in 
1858,  on  the  Law  tract,  and  was  completed  and 
occupied  in  18S5,  two  years  before  the  old  build- 
ing was  burned.  Not  only  that,  but  the  block 
on  which  the  old  building  was  erected,  block 
8,  was  sold  and  conveyed  to  the  defendant. 
Such  an  abandonment  of  the  premises  conveyed 
as  a  site  for  the  University,  and  a  permanent 
location  of  it  upon  the  Law  tract,  was  a  violation 
of  this  condition  of  the  deed  with  reepect  to  the 
permanency  of  the  location. 

This  condition  required  the  location  of  the 
Institution  upon  the  premises  conveyed.  It 
seems  evident  that  the  principal  building  of  the 
Institute  was  intended.  The  Corporation,  then 
known  as  the  "  Lawrence  Institute  of  Wiacoo- 
sin,"  had  been  created  by  the  Legiblatorettf  tlw 
then  Territory  of  Wisconsin,  for  the  poipoaeof 
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establishing,  maintaining  and  conducting  an  in- 
stitution of  learning  in  the  then  embryo  State, 
for  the  education  of  youth  generally,  and  to 
confer  upon  those  deemed  worthy,  all  such 
honors  and  decrees  as  are  usually  conferred  in 
colleges  and  like  institutions  in  the  United 
States.  Such  an  institution  must  have  a  local 
habitation  as  well  as  a  name.  It  must  have 
buildings  suitable  for  the  busine-ss  for  which  it 
is  created.  To  do  what  is  "  usually  done  in  col- 
leges and  like  institutions  in  the  United  States" 
requires  such  buildings  as  are  usually  occupied 
bj  colleges  and  like  institutions. 

It  was  an  object  to  those  owning  adjacent 
lands  to  secure  the  location  of  such  an  institu- 
tion in  their  immediate  vicinity,  and  the  benefits 
which  might  have  been  reasonably  expected  to 
result  from  its  l(x»tion,  would  depend  largely' 
upon  Uie  particular  locality  selected  by  the  In- 
■tiute  for  its  main  or  principal  buildings.  It 
vas  the  location  of  these  buildings  which  was 
contemplated  by  the  parties  to  the  deed,  and  in- 
tended to  be  provided  for  by  the  condition  in 
tlie  deed  under  consideration. 

This  condition  is  not  satisfied  by  a  location 
upon  the  Mead  tract,  of  a  temporary  school ;  the 
tettiptvary  site  of  a  building  thereon  for  a  female 
boarding  house,  a  steward's  office,  the  store  of 
the  Treasurer,  the  law  office  of  the  Vice-Pres- 
ident and  Auditor,  or  the  fence  inclosing  an- 
other tract  on  which  the  principal  buildings  are 
in  fact  erected. 

Auttin  ▼.  CambridgepoTt  Parish,  21  Pick.  ,215. 

It  is  submitted  that  the  court  below  erred  in 
the  first  Instruction  given  to  the  jury.  "If  the 
Lawrence  Institute  was  located  on  the  land 
conveyed  by  Mead  and  wife  to  Lawrence,  on 
or  before  the  7th  day -of  September,  1848,  and 
then  proceeded  to  erect  a  building  thereon, 
which  was  used  by  the  Institute  in  its  business, 
and  Mead  had  knowledge  of  such  erection  and 
oae,  and  that  the  land  was  being  laid  out  into 
k>ts  and  sold  to  purchasers  who  were  improv- 
ing them,  and  made  no  objection  during  his 
lifetime,  his  heir  cannot,  since  his  death,  claim 
a  forfeiture  of  the  estate  against  the  defendant, 
a  purchaser  of  the  land  in  dispute  under  said 
deed  from  Mead  and  wife  to  Lawrence." 

The  Supreme  Court  of  Massachusetts,  in  Oray 
T.  Blanehard,  8  Pick.,  291,  says:  "  A  mere  In- 
dulgence is  never  to  be  construed  into  a  waiver 
of  a  breach  of  condition."  Jaek»(m  t.  OrytUr, 
IJohna.  Cas.,126. 

The  second  instruction,  that  "  The  tender  of 
the  purchase  mone^  in  the  year  1865,  by  the 
heb  of  John  F.  Mead,  this  plaintiff,  to  Law- 
rence, cannot  prejudice  the  defendant's  title 
under  the  deed  of  John  F.  Mead."  was  also  er- 
roneoos.  Mead's  interest  in  the  land  after  his 
omveyance  was  an  estate  in  expectancy,  and 
that  such  estate  decended  to  his  heir.  It  is 
claimed  that  the  case  establishes  a  breach  of  the 
condition  after  the  death  of  John  F.  Mead.  It 
WW  then  the  prerogative  of  the  plaintiff  to 
waive  the  forfeiture  or  enforce  it,  as  he  should 
elect.  He  elected  to  enforce  it,  and  tendered  the 
purchase  money;  that  tender  completed  his 
title  to  the  granted  premises,  and  gave  him  a 
dear  right  to  maintain  his  action  of  ejectment. 

The  uird  instruction  is  as  follows:  ' '  If  John 
F.  Mead  knew  of,  or  advised,  the  deed  fn>m 
Law  to  Lawrence,  for  the  purpose  of  the  insti- 
tution, and  did  not  cldm  a  forfeiture  of  the 
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condition  in  his  deed,  his  heir  cannot  claim  a 
forfeiture  against  the  purchasers  under  his  deed 
to  Lawrence,  and  the  subsequent  erection  of  a 
permanent  building  for  the  University  on  the 
Law  tract,  adjoining  the  Mead  tract,  worked  no 
forfeiture  of  the  condition  in  the  conveyance 
of  Mead  and  wife,  in  favor  of  the  heirof  Mead." 

It  is  respectfully  submitted  that  this  instruc- 
tion is  in  direct  conflict  with  the  doctrine  laid 
down  in  Jaekson  v.  Crynler,  1  Johns.  Cas.,  125; 
Oray  v.  Blanehard,  8  Pick.,  284:  see,  also, 
Jaekton  v.  AiXen,  8  Cow.,  220. 

ilr.  George  W.  liakln,  for  defendant  in 
error. 

Mr.  Juttiee  Uiller  delivered  the  opinion  of 
the  court: 

The  land  for  the  recovery  of  which  this  action 
of  ejectment  was  brought,  was  conveyed  for  a 
full  consideration  by  plaintiff's  ancestor,  on  the 
7th  day  of  September,  A.  D.  1847.  The  deed 
contained  the  usual  covenants  of  warranty,  and 
also  a  condition  expressed  in  these  words: 
"Said  land  being  conveyed  upon  the  express 
understanding  ana  condition  that  the  Lawrence 
Institute  of  Wisconsin,  chartered  by  the  Legis- 
lature of  said  Territory,  shall  be  permanently 
located  upon  said  lands  and  on  failure  of  such 
location  being  made  on  or  before  the  7th  day 
of  September,  1H48,  and  on  repayment  of  the 
purchase  money,  without  interest,  the  said  land 
shall  revert  to  and  become  the  property  of  said 
grantors." 

The  plaintiff,  who  sues  as  heir  at  law  of  the 
grantors,  maintains  that  this  is  a  condition  sub- 
sequent which  has  not  been  performed,  and 
having  tendered  the  money  received  by  them, 
he  now  claims  the  right  to  recover  the  land. 

It  must  be  conceded  that  the  language  cited 
amounts  to  a  condition  subsequent,  and  as  no 
point  was  made  in  the  trial  as  to  the  sufficiency 
of  the  tender,  the  only  question  before  us  is 
whether  the  condition  was  performed. 

It  appears,  by  the  bill  of  exceptions,  that,  on 
the  9th  day  of  August,  1848,  the  Board  of  Trust- 
ees passea  a  resolution  locating  the  Institute  on 
the  land  described  in  the  deed.  That  contracts 
were  made  for  the  necessary  buildings,  which 
were  commenced  immediately,  and  that  they 
were  finished  and  the  Institution  in  full  opera- 
tion by  November,  1849.  These  buildings  cost 
about  $8,000,  but  were  burned  down  m  the 
year  1857  and  never  rebuilt.  It  is  also  said  that 
in  1858  a  larger  building,called  the  University, 
was  erected  on  an  adjoining  tract.  'These  facts 
are  claimed  to  constitute  an  infraction  of  the 
condition. 

That  condition  was,  that  a  permanent  loca- 
tion of  the  Institute  on  the  land  should  be  made 
between  the  date  of  the  deed  and  the  same  day 
of  the  succeeding  year.  The  location,  then, 
whatever  may  have  been  its  character,  was  some- 
thing which  could  have  been  done  and  com- 
plete within  one  year.  If  it  was  done  within 
that  time  the  plaintiff's  right  of  reverter  waa 
gone.  If  it  was  not  done  within  the  year,  he 
could  refund  the  money  and  recover  the  land. 
His  right,  on  whatever  it  depended,  must  have 
been  complete  on  the  7th  day  of  September, 
1848,  for  within  that  time  the  condition  was  to 
be  performed. 

'The  thingto  be  done  was  the  location  of  the 
Institute.    Did  tliis  mean  that  all  the  buildings 
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-which  the  institution  might  ever  need  were  to 
be  built  within  that  time,  or  did  it  mean  that 
the  officers  of  the  institution  were  to  determine 
in  good  faith,  the  place  where  the  buildings  for 
its  use  should  be  erected  f  It  ia  clear  to  us  that 
the  latter  was  the  real  meaning  of  the  parties, 
and  that  when  the  trustees  pawed  their  resolu- 
tion locating  the  building  on  the  land,  with  the 
intention  that  it  should  be  the  permanent  place 
of  conducting  the  business  of  the  Corporation, 
they  had  permanently  located  the  Institute  with- 
in ibe  true  construction  of  the  contract. 

Counsel  for  the  plaintiff  attach  to  the  word 
"permanent,"  in  this  connection,  a  meaning  in- 
consistent with  the  obvious  intent  of  the  parties, 
that  the  condition  was  one  which  might  be  fully 
performed  within  a  year.  Such  a  construction 
IS  something  more  than  a  condition  to  locate. 
It  is  a  covenant  to  build  and  rebuild ;  a  cove- 
nant against  removal  at  any  time;  a  covenant 
to  keep  up  an  institution  of  learning  on  that 
land  forever,  or  for  a  very  indefinite  time.  This 
could  not  have  been  the  intention  of  the  parties. 

We  are  of  opinion  that  the  testimony  shows, 
in  any  view  that  can  be  taken  of  it,  tliat  the  con- 
dition was  fully  complied  with  and  performed, 
and  with  it  pamed  all  right  of  reversion  to  the 
grantor  or  his  heirs. 

Ifie  rulings  of  the  Oireuit  Court,  to  wMeh  ex- 
ceptions acre  taken,  it«r»  in  eo>i\formity  to  these 
views,  and  its  judgment  is  affirmed. 

Cited— 100  V.  8.,  682;  18  Am.  Rep.,  US  (31  BUoh.,  4»' 


JAMES  R.  BOYD,  JOHN  J.  BOYD  ahd  ED- 
WARD HINCKEN,  AppU.. 
e. 
OLIVER     MOSES,    CHARLES     OWEN, 
FRANK  O.  MOORE,  G.  0.  MOSES  and 
ALBERT  OTIS. 
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Stipulation  in  eharter-partjf,  eonetruetion  of— 
letter,  when  modifiee  same—ship,  when  exempt 
from  UabUityfor  ttyury  to  cargo. 

The  stipulation  In  a  charter-party,  to  take  a  oanro 
of  lawful  merchandise,  does  not  compel  the  master 
to  take  roods  which  In  bis  honest  Judgment  cannot 
be  carried  without  Injury  to  the  rest  of  the  oatvo. 

An  agreement  oonUUned  In  a letto: oonslderedas 
a  niodincatlon  of  the  terms  of  the  charter-party. 

Where  the  charterers  Induced  the  master,  against 
his  objection,  to  receive  and  carry  lard  In  aleaklngr 
condition,  the  ship  Is;  exempt  from  liability,  as  be- 
tween Its  charterers  and  owners,  for  damaaree  there- 
from to  other  portions  of  the  oariro. 

[No.  94.] 
Argued  Fib.  H,  1869.    Decided  Mar.  IS,  1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York, 

This  was  an  action  in  personam,  brought  by 
the  libelants,  the  present  appellees,  against  the 
appellants,  to  recover  a  balance  due  upon  achar- 
ter-party  of  the  ship  Robert  Ctishman. 

The  libel  was  dismissed  in  the  district  court, 
but  upon  appeal  to  the  circuit  court,  where  an 
amended  libel  was  filed  and  further  testimony 
taken,  the  decree  of  the  district  court  was  re- 
versed, and  a  decree  entered  in  favor  of  the  libel- 
ants for  the  amount  of  charter  money  so  with- 
held, and  costs,  from  which  the  charterers  ap- 
pealed to  this  court. 
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The  case  further  appears  in  the  opinion. 

Mr.  E.  C.  Benedict,  for  appellant: 

The  lard  was  lawful  merchandise,  which,  un- 
der the  charter-party,  the  ship  was  bound  to  re- 
ceivo'ss  cargo  together  with  grain,  and  she  was 
bound  to  stow  the  whole  safely. 

It  was  the  duty  of  the  ship  to  liave  the  be- 
tween decks  water  tight  and  lard  tight — as  XS^bX 
as  the  sides  of  the  ship  or  the  midn  deck. 

The  damage  to  the  cargo  was  -caused  by  the 
between  decks  not  being  tight. 

It  was  the  business  of  the  owner  to  put  the 
ship  in  good  condition  to  carry  this  lawful  and 
usiial  cargo.  The  owner  represented  her  to  be 
so,  and  covenanted  in  the  charter  that  she  was 
so;  and  under  the  charter,  the  charterer  had  a 
right  to  assume  that  she  was  so. 

The  guaranty  contained  in  the  letter  is  with- 
out consideration.  Its  true  interpretation  as  an 
undertaking  is :  if  you  will  take  the  lard  on  board, 
that  is  to  say,  if  you  will  do  what  you  are  by 
law  bound  to  do;  if  you  will  perform  the  char- 
ter-party which  you  have  made  and  are  penally 
bound  to  perform,  we  assume  and  will  pay  any 
damages  which  may  be  caused  bv  your  negli- 
gence in  canring,  or  your  not  delivering  other 
cargo  in  good  condition.  If  the  lard  should  be 
taken  on  Doard  and  carried,  the  ship  would  not 
be  liable  for  an  v  damages  except  from  her  own 
negligence.  This  is,  then,  an  undertaking  to  be 
responsible  for  the  negligence  of  the  sliip,  in 
consideration  of  her  undertaking  to  do  whatahe 
was  bound  to  perform. 

That  a  promise  to  do  what  a  person  is  bound 
to  do,  bv  law,  is  not  a  good  consideration  for 
another  B  undertaking,  and  that  a  person  is  not 
bound  to  fulfill  his  promise  to  pay  another  for 
doing  what  he  is  bound  by  law  to  do,  is  familiar 
law. 

The  well  known  cases  of  promises  by  masters 
of  vessels,  to  pay  sailors  extra  for  only  doing 
their  duty,  illustrate  this. 

Harris  t.  Watson,  Peake,  73 ;  StOk  v.  Myriek, 
a  Camp.,  817. 

So,  aim,  of  a  promise  to  pav  pilots  for  asaiat- 
ing  a  vessel  in  distress,  such  being  made  their 
duty  by  law. 

CaUagan  v.  Hallett,  1  Cai.,  104;  Orowhurst  ▼. 
Lateraek,  16  Eng.  L.  &E.,  497,  and  note. 

So  a  promise  to  pay  extra  compensation  to  m 
witness  obliged  by  law  to  attend  upon  subpoena, 
is  not  binding. 

Willis  V.  Feekham,  1  Brod.  &  B.,  615;  OoOin* 
V.  Oodefroy.lB.  &  Ad.,950;8mithv.  Bartholo- 
mew, 1  Met.,  376;  Miller  v.  HcHbrook,  1  Wend., 
817;  Deacon  v.  Oridleg,  38  Eng.  L.  &  E.,  345; 
Bann  v,  Hughes,  7  D.  &  K,  sSs,  note. 

There  was  no  cause  of  action  on  the  guaranty- 
in  the  district  court.  It  was  not  allegjed  in  the 
pleadings,  and  was  ruled  out  of  the  evidence  by 
the  court ;  the  cause  in  the  district  court  -was  on 
the  charter-party  pure  and  simple,  as  the  plead- 
ings show.  The  action  in  the  circuit  court  was 
on  the  guaranty.  Of  this,  as  an  original  cause 
of  action,  the  court  had  no  Jurisdiction,  only 
appellate  jurisdiction;  and  the  amendment  of 
the  libel  in  the.  circuit,  by  inserting  a  new  and 
original  cause  of  action  without  leave  of  the 
court,  was  irregular;  and  fur  that  the  decree 
must  be  reversed. 

Messrs.  E.  H.  Owen  and  8.  P.  liash,  for  ap- 
pellees: 

The  agreement  contained  in  the  letter  of  Aag. 
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7ahoa]d  be  considered  as  a  modification  of  tbe 
terms  of  the  charter-party  in  respect  to  tlie  lard 
in  question.  It  was  between  tlie  oriKinal  parties 
and  related  to  the  same  voyage,  and  to  merchan  ■ 
diae  wliich  liad  been  offered  to  tbe  ship  and  re- 
jected on  account  of  its  condition.  It  was  not 
ID  any  sense  a  guaranty,  wliicb  is  an  undertali- 
ineby  a  third  party. 

aitnon  T.  Slater,  2S  How.,  28  (68  U.  8., 
IVL.  860). 

There  was  a  sufficient  consideration,  in  the 
consent  of  the  master  to  receive  the  laid,  to  sup 
port  tlie  igr«ement.  He  was  not  bound  to  re- 
ceive it  if  not  in  shipping  order,  which  had  to 
be  determined  not  only  by  its  condition  but 
alio  in  reference  to  the  space  left  in  the  ship 
where  it  had  to  be  carried,  if  at  all.  The  master, 
in  the  exercise  of  his  lawful  authority  in  the 
matter,  liad  a  perfect  right  to  reject  the  lard  un- 
len  the  charterers  assumed  the  risk.  His  judg 
meat  upon  the  subject  having  been  reasonably 
and  properly  exercised, is  entitled  to  re8pect,and 
ibonid  not  be  lightly  set  aside. 

Waton  V.  WMter,  2  Curt.,  119;  Wuton  v. 
Knot,  8  Wood.  &  M.,  436. 

When  so  offered  to  the  ship,  the  lard  was,  be 
Tond  contradiction,  "  more  like  oil  than  lord." 
There  were  three  or  four  hundred  barrels  of  it 
ia  thb  condition,  leaking  badly  from  the  casks. 
Tbe  effect  of  melted  lard  lying  on  the  deck 
dating  the  voyage,  which  lasted  over  a  month, 
would  be  and  was,  in  fact,  to  destroy  the  pitch 
on  the  seams,  saturate  the  oakum  and,  aided  by 
the  excessive  beat  in  the  hold,  cause  it  to  come 
oaL 

There  being  reasonable  ground,  therefore,  for 
refosing  to  receive  the  lard  in  the  condition  it 
WIS,  the  consent  to  receive  it  notwithstanding 
its  condition,  was  a  good  consideration  for  the 
promise. 

Dnea  V.  OdeU,  8  Hill,  215;  Eldred  T.  Oulett, 
»3Pa..  807. 

If  the  charterers  had  owned  the  entire  cargo 
and  had  so  induced  the  maiiter  to  receive  and 
eury  the  lard,  and  other  parts  of  the  cargo  had 
been  damaged  thereby,  as  in  the  present  case, 
they  woula  not  have  liad  any  right  of  action 
tlierefor  against  the  ship;  nor  could  they  have 
noouped  or  set  off  the  same  in  an  action  for  the 
charter  money,  and  the  principle  is  the  same  in 
tbe  present  case  as  between  them  and  the  ship. 
Major  V.  White,  7  Car.  &.  P.,  41;  Lavn-enoe 
T.  Miniurn,  17  How.,  100  (58  U.  8.,  XV.,  68); 
StUm  v.  Woodruff,  1  Black,  166  (66  U.  8., 
XVIL.  »7). 

Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

Hie  libel  in  this  case  was  filed  to  recover  a 
balance  due  upon  a  charter-party  of  the  ship 
Bohert  Cnshman.  The  charter-party  was  exe- 
ented  in  July,  1862.  The  voyiuje  stipulated, 
was  to  be  from  New  York  to  Havre,  with  a 
cargo  of  lawful  merchandise,  which  the  chart- 
(ren  were  to  provide.  The  ship  was  to  be  tight, 
•taoch,  strong  and  every  way  fitted  for  the 
voyage.  Stie  was  to  load  "  under  inspection  " 
and  to  "  go  consi^ed  to  charterer's  fi4ends." 

The  cargo  furnished  by  the  charterers  con- 
■Med  prindpaliy  of  grain,  lard  and  tallow.  The 
nais,  which  was  partly  in  bulk  and  partly  in 
bagi,  waa  stored  in  the  hold.  A  portion  of  her 
lara  was  stored  between  decks.  By  the  leak- 
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ing  of  this  lard  a  part  of  the  wheat  in  the  hold 
was  damaged,  and  the  question  is,  whether  the 
damage  shall  be  borne  by  the  owners  or  the 
charterers  of  the  ship.  It  was  charged  to  the 
ship  at  Havre  and  paid  by  the  consignees,  who 
collecied  the  freight,  and  its  amount  was  with- 
held by  them  from  the  charter  money.  The 
present  action  is  by  the  owner  of  the  ship  for 
the  balance  thus  withheld. 

When  the  lard  was  brought  to  the  ship  to  be 
taken  on  board,  it  was  leaking  from  the  casks 
in  which  it  was  packed.  It  appeared  to  be 
mostly  in  a  liquid  state,  and  the  stevedore  hav- 
ing charge  of  the  loading,  refused,  without  the 
consent  of  the  master,  to  receive  it  and  store  it 
between  decks — the  only  part  of  the  vessel  not 
then  occupied  bv  merchandise. 

He  was  apprenensive,  that  in  its  liquid  state, 
leaking  from  the  casks,  it  would  penetrate 
through  the  deck  and  damage  the  wheat  in  the 
hold.  The  master,  to  whom  the  matter  was  re- 
ferred, also  refused  to  take  it,  and  informed  the 
charterer  tliat  he  could  not  receive  it  unless 
they  gave  him  an  agreement  to  hold  the  ship 
harmless.  They  thereupon  wrote  to  him  a  let- 
ter staling  that  they  understood  he  objected  to 
their  shipping  lard  between  the  decks  of  the 
ship,  requesting  him  to  receive  it,  and  a^:reeiiig 
to  pay  any  damages  to  which  the  ship  might  \» 
subjected  on  the  discharge  of  the  cargo  at 
Havre,  arising  from  the  storage  of  the  lard  be- 
tween decks,  and  its  running  on  any  other  part 
of  the  cargo.  Upon  the  receipt  of  Uiis  letter, 
the  master  consented  to  take  the  lard,  and  it 
was  stored  t)etween  decks.  There  were  between 
three  and  four  hundred  casks,  and  the  lard  was 
leaking  from  nearly  all  of  them.  The  weather 
waa  excessively  hot  during  the  time  the  ship 
was  receiving  cargo,  so  that  it  became  necessary 
to  relieve  the  stevedores  by  extra  men,  and  on 
some  days  they  could  not  work  at  all.  The 
weather  continued  warm  during  the  greater 
part  of  the  voyage,  which  lasted  over  a  month. 
Upon  the  discbarge  of  the  cargo  26  casks  were 
found  entirely  empty  and  827  partially  emptj^. 
The  decks  were  covered  with  lard  in  a  liquid 
state,  being  in  some  places  two  or  three  inches 
deep,  which  had  destroyed  the  pitch  in  the 
seams,  and  rotted  the  oakum,  and  dripped 
through  and  injured  a  large  quantity  of  the 
wheat  in  the  hold. 

There  is  no  dispute  as  to  the  extent  of  the 
dama^  thus  produced.  As  already  stated,  the 
question  is:  upon  whom  shall  the  damage  fall, 
the  charterers  or  the  ownersof  the  ship? 

The  consignees  of  the  ship  at  Havre  were  des- 
ignated by  the  charterers  as  their  friends,  pur- 
suant to  the  stipulations  of  the  charter-party, 
and  acted  as  their  agent,  and  not  for  the  master, 
in  collecting  the  freight. 

We  are  clear  that  the  master  was  justified  in 
refusing  to  receive  the  lard  in  its  leaking  con- 
dition. 

The  stipulation  of  the  charter-party  to  take 
a  cargo  of  lawful  merchandise  necessarily  im- 
plied that  the  articles  composing  the  cargo 
should  be  in  such  condition,  and  be  put  up  in 
such  form,  that  they  could  be  stowea  and  car- 
ried without  one  part  damaging  the  other. 
Whether  in  any  case  articles  offered  can  be 
taken  with  safety  to  other  articles,  will  depend 
upon  a  variety  of  considerations;  the  nature  of 
the  articles,  the  state  of  the  weather,  the  voyage 
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contemplated,  the  amount  of  cargo  already  re- 
ceived, and  other  particulani. 

Lard,  for  example,  can  txi  carried  in  winter  to 
a  northern  port  in  loose  cafks  with  little  dam- 
axe  to  other  articles,  whilst  injury  may  be  reason- 
ably apprehended  if  the  vciyage  is  to  be  made 
through  the  tropics,  and  tliu  casks  are  not  per- 
fectly tight.  Very  different  care  must  neces- 
sarily be  given  by  the  master  in  receiving  and 
stowing  goods  perishable  in  their  nature  from 
heat  or  moisture,  and  such  as  are  unaffected  by 
either.  All  that  ia  required  of  him  in  such  case 
— he  being  a  competent  oflicer — ^in  determining 
whether  particular  eoods  are  at  the  time  in  sliip- 
ping  order  and  condition,  or  can  be  received  m 
the  state  and  stowage  of  cargo  alr^y  aboard, 
is  that  he  shall  not  act  capriciously  or  without 
due  consideration,  but  shall  exercise  an  honest 
and  reasonable  Judgment  in  the  matter. 

In  W«tonv.  Fbtlm;  2  Curt.,  119,  the  whole 
of  the  vessel,  except  the  cabin  and  room  for  the 
crew,  sails,  cables  and  provisions,  was  let,  and 
the  owners  covenanted  to  receive  all  such  law- 
ful merchandise  as  the  charterers  should  choose 
to  put  on  board.  The  master,  who  was  a  com- 
petent officer,  took  on  board  all  the  cargo  he 
tiiought  his  vessel  could  safely  carry,  whicli, 
however,  did  not  fill  it,  but  left  a  space  capable 
cf  holding  fifty  tons  more,  and  the  charterers  in- 
sisted that  there  should  Ite  deducted  from  the 
freight  money  the  amount  they  would  have  re- 
ceived if  fifty  tons  more  had  been  brought. 
But  the  court  held  that  the  whole  charter  mon- 
ev  was  earned,  and  that  the  honest  opinion  of 
the  master,  though  not  absolutely  binding  on 
the  charterers,  could  only  be  controlled  by  de 
dsive  evidence  of  a  mistake  on  his  part. 

The  master  was  here  sustained  in  refusing  to 
take  all  the  cargo  the  hold  of  the  vessel  could 
receive,  because,  in  the  exercise  of  his  honest 
judgment,  he  thought  it  would  endanger  her 
safety,  notwithstanding  the  terms  of  the  char- 
ter-parly. 

For  the  like  reason  he  may  refuse  to  take  goods 
offered,  if  in  his  honest  judgment  they  are  in 
such  condition  or  of  such  character  that  they 
cannot  be  carried  without  injury  to  the  rest  of 
the  cargo. 

In  Wetton  v.  Minot,  8  Wood.  &  M.,  486, 
where  a  vessel  was  chartered  for  a  voyage  to 
Calcutta  and  back,  to  carry  all  lawful  goods 
placed  on  board,  and  for  a  gross  sum  for 
freight  out  and  back,  to  the  entire  capacity 
of  the  vessel,  it  was  held  that  the  charter- 
party  must  be  considered  to  mean  all  goods  not 
contraband  nor  diseased,  and  as  many  of  them 
as  could  be  put  on  board  without  making  the 
vessel  draw  too  much  for  safety,  and  that,  if  the 
goods  put  on  board  were  heavy  articles  and, 
before  the  ship  was  full,  sunk  her  as  low  as  is 
usual  and  proper  without  extra  danger,  the 
master  might  refuse  to  take  more  without  vio- 
lating the  charter-party. 

The  principle  upon  which  the  action  of  the 
master  was  justified  in  these  cases  applies  to  the 
case  at  bar.  Safety  to  the  cargo  received  on 
board,  though  not  so  high  a  consideration  as 
safety  to  the  ship,  is  one  which  should  constant- 
ly govern  the  action  of  the  master. 

That  his  apprehensions  were  well  founded  in 
this  case  is  established  by  the  result.  His  con- 
duct, therefore,  in  insistmg  upon  protection  to 
his  ship,  was  reasonable,  and  this  was  in  effect 


conceded  by  the  charterers,  as  otherwise  they 
would  have  insisted  upon  the  ship  receiving  the 
lard,  or  that  the  matter  should  bave  been  sub- 
mitted to  the  inspector  under  whose  inspection 
it  was  stipulated  the  ship  was  to  be  loaded. 

The  agreement  contained  in  the  letter  most 
be  considered  as  a  modification  of  the  terms  of 
the  charter  party  in  respect  to  the  lard  in  ques- 
tion. It  relieved  the  ship  from  the  responsibility 
of  safe  carriage  of  the  cargo  so  far  as  that  was 
affected  by  the  lard.  It  may  be  regarded  as  a 
stipulation  to  that  effect  emliodied  in  the  char- 
ter-party ;  a  stipulation  which ,  though  of  no  ef- 
ficacy as  between  shipper  and  vessel,  was  valid 
as  between  chatterer  and  owner. 

If  the  charterers  had  owned  the  entire  cargo, 
and  had  induced  the  master,  against  his  objec- 
tion, to  receive  and  carry  the  lard  in  its  leaking 
condition,  they  would  not  have  had  any  right 
of  action  against  the  ship  for  the  damage  sus- 
tained, nor  could  they  have  recouped  or  set  off 
the  amountof  damage  in  an  action  against  them 
for  the  charter  money.  The  principle  upon 
which  the  ship  would  be  exempt  from  liability 
in  such  case  is  applicable  to  the  present  case  be- 
tween the  charterers  and  owners. 

Decree  affirmed. 


WILLIAM  8.  GRANT.  Appl.. 

V. 

THE  UNITED  STATES. 

(See  S.  C  7  Wall.,  331-338.) 

When  title  pasted  under  contract  with  govern- 
ment— loM  of  good*,  which  party  mutt  bear — 
retdnding  the  contract,  no  ground  for  dam- 
age*. 

Wbere  one  bad  contracted  with  tbe  ffoverament 
to  furnish  all  supplies  at  certain  posts  In  Arlaona, 
the  title  to  the  goods  did  not  pass  to  the  govern- 
ment by  Inspecuon  in  New  York,  nor  uatO  deliv- 
ered In  Arizona. 

Where  be  was  prevented  from  so  deliverinir  them 
by  tbe  public  enemy,  the  loss  Is  his  and  not  that  of 
the  United  States. 

Where  property  is  destroyed  by  accident,  the 

{>arty  in  whom  the  title  Is  vested  must  bear  the 
OSS. 

This  rule  applies  where  private  property  la  aeUed 
by  the  publto  enemy  without  any  default  of  tbe 
owner,  and  in  guon  a  case  tne  jrovemment  is  not 
l}ound  to  indemnify  the  sufferer. 

A  rescinding  of  the  contract  by  the  Secretary  of 
War  is  no  ground  for  damages  without  proof  that 
the  supplies  were  needed  and  of  the  damage, 

[No.  88.] 
Argued  FA.  18, 1869.    Beaded  Mar.  IS.  1869. 

A  PPEAL  from  the  Court  of  Claims. 

The  case  is  stated  by  the  court. 

Mettn.  C.  B.  Ooodrloh.  J.  S.  BImek. 
and  W.  H.  Lamon,  for  appellant. 

Cited  the  following  authorities  to  show  that 
the  title  to  the  property  in  question  (MMsed  to 
the  United  States  on  its  inspection. 

Story,  Sales,  sec.  811.  A.  (3d  ed.);  7%o)wptM» 
V.  Gray,  1  Wheat.,  75;  U.  8.  v.  Lutt,  2 BlatcM. , 
383;  Lawrence  v.  Mintum,  17  How.,  100(9817. 
S.,  XV.,  68);  Low  V.  Andreut,  1  Stoiy,  88: 
Orove  V.  Brien,  8  How.,  429;  U.  8.  v.  Dd.  Jma. 
Co..  4  Wash.,  418. 

After  inspection  and  marking,  the  goods  x»- 
mained  in  the  possession  of  the  claimant  far 
transportation ;  the  completion  of  whkjt  «M 
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pnrcDted  by  the  public  enemy  and,  conee- 
quently,  the  Iogs  must  be  borne  by  the  govern- 
ment 

The  capture  of  the  j^oods  by  an  armed  force 
in  rebellion,  acting  with  intent  to  subvert  the 
piTemment,  under  the  facts  ftfund  in  the  case, 
u  a  delivery  to  the  United  States  of  the  goods 
ordered. 

The  duties  of  the  government  and  its  citizens 
ire  reciprocal — protection  by  the  one.  obedience 
\tj  the  other.  Upon  principle,  in  all  cases  in 
which  private  property  is  seized  by  a  public 
enemy,  without  any  default  of  the  owner,  the 

KTemment  is  bound  to  sustain  the  loss.  Yatt. 
w  Nat.,  403.  The  author  concedes  the  prin- 
ciple above  stated,  although  he  adds:  "  But  no 
iction  lies  against  the  Stale  for  misfortunes  of 
this  nature.  The  author  does  not  deny  the 
ridbt,  although  be  denies  the  remedy.  He  says: 
"The  sovereign,  indeed,  ought  to  show  an 
fqnitable  lerard  for  the  sufferers,  if  the  situa- 
tion of  his  affairs  will  admit  of  it.''  - 
I  Under  the  circumstances  of  the  case,  it  is  re- 
mctfuUv  submitted  that  the  petitioner  has  the 
right  ana  is  entitled  to  the  remedy. 

Me$n-i.  W.  M.  Evarts.  Atly  Oen.,  T.  I*. 
Diekej,  Ant.  AttyOm.,  and  K.  P.  NorUm, 
for  appellee: 

I.  Clumant  alleges  that  the  rescinding  of  the 
coDlnct  by  the  U.  S.  without  his  fsult,  entitles 
him  to  damages,  to  be  measured  by  the  profits 
he  would  have  made  under  the  contract. 

If  contract  there  was,  it  merely  entitled  Grant 
to  furnish  all  the  supplies  that  might  be  needed 
tt  certain  mililaiy  posts  in  Arizona,  until  the 
SSih  of  March,  lijoS,  at  a  certain  price.  It  no- 
«brre  appears  that  any  such  supplies  were 
needed  at  any  of  those  posts  after  the  rescind- 
iag  of  the  order  or  contract.  The  rescinding 
of  the  order,  therefore,  was  after  the  full  eze- 
cation  of  the  order,  inasmuch  as  all  the  sup- 
plies needed,  etc.,  had  already  been  furnished, 
ud  nothing  remained  to  be  done  under  the  con- 
tract. If  tfie  order  of  the  Secretary  of  War 
was,  in  fact,  a  violation  of  a  contract  which 
dtimant  then  had,  the  order  was  void  as 
against  the  claimant,  and  left  his  contract  in 
the  eyes  of  the  law  as  valid  as  if  the  order  of 
tcKinding  had  never  been  made;  and  before 
daimanl  can  recover,  he  must  show  a  state  of 
case  on  which  he  could  recover  under  his  con- 
tnct,  throwing  the  rescinding  contract  out  of 
consideration.  Claimant  makes  no  case  even 
for  nominal  damages. 

Unless  claimant  can  show  something  more 
than  nominal  dama^,  he  has  no  such  "  claim  " 
aa  the  Court  of  Claims  has  jurisdiction  to  try. 

IL  The  claim  for  the  loss  of  private  property 

taken  in  war  by  the  enemy,  cannot  be  sustained 

oo  principles  of  law,  and  is  no  such  claim  as 

the  Court  of  Chdms  has  Jurisdiction  to  try  and 

I      allow. 

I         IIL  The  inspection  of  goods  of  the  con- 
tractor thousands  of  miles  from  the  place  of  de- 
'      livery,  does  not  vest  the  property  so  inspected 
in  ibe  United  States. . 

IV.  Lastly ;  claimant  indsts  that  the  United 
Stales  is  U^le  for  the  extra  expense  of  keeping 
the  means  of  transportation  at  Lavaca  waiting 
for  the  arrival  of  the  army  supplies,  and  for  the 
ksi  of  horses,  mules  and  oxen  for  want  of  for- 
age while  waiting  for  grass;  and  lastly,  for  the 
kxa  by  capture  at  Rio  ilonde,  April  30,  1861. 
Bee7  Wall. 


All  this  claim  rests  upon  the  position  that  all 
these  consequences  resulted  without  the  fault 
of  claimant,  from  delays  caused  by  the  culpable 
neglect  of  the  United  States  to  inspect  the  goods 
at  an  earlier  day. 

The  facts  in  the  record  do  not  sustain  the 
cl^m. 

No  culpable  delay  of  inspection  is  found, 
nor  is  it  found  that  Uie  delay  of  shipment  caused 
the  loss;  nor  is  il  found  that  the  loss  was  with- 
out the  fault  of  claimant.  See  MeGonihe  v.  N. 
T.  &  E.  R.  It.  Co.,  20  N.  Y.,  495. 

That  this  court  will  not  weigh  evidence  re- 
ported, but  will  only  pass  upon  the  law  appli- 
cable to  the  ultimate  facts  or  law  relating  to  the 
competency  of  evidence,  see  Rules  of  Court  of 
Claims,  p.  16;  1  Wall.,  99  (88  U.  B.,  XVII., 
661);  a  Wall.,  Ill  (78  U.  8.,  XVIII.,  794). 

Mr.  Justice  Dawia  delivered  the  opinion  of 
the  court : 

I'his  controveray  grows  out  of  an  order  of 
the  Secretary  of  War  of  the  9th  of  March,  1860, 
addressed  to  the  Quartermaster- Qeneral  and 
Commissary- Oeneral  of  Subsistence,  granting  to 
T.  W.  Taliafero  and  W.  S.  Grant  the  privilege 
of  furnishing  and  delivering  at  certain  poets  in 
Arizona,  for  a  period  of  two  years,  all  the  sup- 
plies that  might  be  needed  there  for  the  use  of 
the  service,  at  certain  stipulated  rates. 

On  the  29th  day  of  July,  1860,  the  proper 
officer  in  Arizona  served  a  requisition  on  the 
claimant  for  commissary  articles,  and  the  War 
Department  approved  the  same  on  the  22d  day 
of  September  following,  with  notice  that  the 
articles  to  be  purchased  would  be  inspected  at 
Boston  or  New  York.  After  various  delays  the 
goods  were  sent  by  water,  and  reached  Lavaca, 
in  Texas,  to  be  transported  by  land  to  Arizona. 
In  the  course  of  transportation,  the  wagon 
trains,  laden  with  the  goods,  got  as  far  as  Rio 
Honde,  where  they  were  captured  on  the  20th 
of  April,  1861,  by  the  armed  forces  of  Texas 
then  in  a  state  of  rebellion. 

Grant,  who  purchased  the  interest  of  Talia- 
fero, seeks  to  recover  from  the  United  States  the 
value  of  the  property  which  was  captured. 

On  the  theory  that  the  order  of  the  Secretary 
of  War  was  a  contract,  mutually  binding  on  the 
government  and  the  claimant,  the  obUgalion 
imposed  on  the  parties  to  it  are  clearly  defined. 

It  was  the  duly  of  the  claimant,  as  well  as 
his  exclusive  privilege,  to  furnish  all  the  sup- 
plies which  were  needed  for  the  use  of  the  serv- 
ice in  Arizona,  and  on  the  receipt  of  the  goods 
there,  the  government  was  bound  to  pay  him 
for  them  the  prices  which  were  fixed  in  the 
order.  It  is  too  plain  for  controversy,  that  the 
property  did  not  vest  in  the  United  States  until 
It  was  aelivered.  To  escape  the  force  of  this 
rule  at  law,  it  is  insisted,  as  the  goods  were  in- 
spected in  New  York  and  pronounced  to  be  of 
the  proper  kind  and  quality,  that  the  title  then 
passed  to  the  United  States,  and  that  they  only 
remained  in  possession  of  the  claimant  for  trans- 
portation, and  as  he  was  prevented  from  deliv- 
ering them  by  the  public  enemy,  the  loss  must 
be  Iwme  by  the  United  States.  This  position 
cannot  be  sustained,  for  the  inspection  at  New 
York,  on  which  it  is  based,  did  not  work  a 
change  of  title  in  the  property,  nor  was  it  in 
the  contemplation  of  the  parties  that  it  should. 
It  did  not  affect  the  contract  at  all.  The  goods. 
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bj  a  well  known  usage  of  the  War  Department 
had  to  be  inspected  somewhere,  and  as  the  con- 
tract contained  nottdng  on  the  subject,  it  was 
for  ttie  advantage  of  the  contractor  that  they 
should  be  inspected  before  shipment,  rather 
than  at  the  point  of  delivery.  The  War  De- 
partment took  upon  itself  no  additional  respon- 
nbility  bv  inspecting  them  in  New  York,  in- 
stead of  Arizona,  and  this  inspection  in  nowise 
relieved  the  claimant  from  any  obligation  which 
he  had  assumed.  He  had  ureed  to  deliver  the 
goods  in  Arizona  and  until  he  did  this  there 
was  no  contract  on  the  part  of  the  government, 
either  express  or  implied,  to  pay  hfm  for  them. 
All  that  the  certificate  of  Major  Eaton,  the  in- 
specting officer,  proves,  is,  that  the  goods,  when 
g resented  to  him  for  inspection, were  contained 
t  strong,  sound,  full  hooped  barrels  and  well 
secured  tierces,  properly  marked  with  the 
namesof  the  places  to  which  tbev  were  destined, 
and  were  of  the  kind  and  quality  usually  pro- 
vided by  the  Subsistence  Department. 

But,it  is  said  that  the  capture  of  the  property  is 
chargeable  to  the  delav  of  the  War  Deputment 
in  making  the  inspection  and,  in  consequence 
of  this,  t£it  the  government  is  not  only  bound 
U>  pay  for  the  supplies  which  were  taken  pos- 
session of  by  the  enemy,  but  also  to  re-imburse 
the  claimant  for  the  loss  of  his  wagons  and 
teams.  The  answer  to  this  is,  that  the  order  of 
the  Qth  of  March,  1800,  did  not  require  inspection 
at  Boston  or  New  York,  and  if  the  SecKtarj 
of  War  chose  to  change  the  order  afterwards, 
by  directing  that  the  goods  should  be  inspected 
at  those  places,  it  was  optional  with  the  claim- 
ant whether  or  not  he  would  submit  to  such 
direction. 

But,  conceding  that  the  Secretary  of  War  had 
the  right  to  direct  where  the  goods  should  be 
inspected,  still  he  was  not  required  to  inspect, 
until  the  goods  were  substantially  ready  for  in- 
spection, and  he  was  notified  of  the  fact;  and 
it  is  plain,  by  the  flndins  of  the  court  below, 
that  after  such  notice  and  actual  readiness,  he 
did  not  culpably  delav  the  inspection.  The 
evidence  shows  very  clearly  that  the  difficulty 
which  the  agents  of  the  claimant  ezperien(%a 
in  filling  the  requisition,  was  the  cause  of  the 
delay  in  inspecting  and  shipping  the  goods.  If, 
however,  it  be  admitted  tliat  the  government 
was  in  default  in  not  inspecting  sooner,  that 
default  had  no  connection  with  the  subsequent 
injury  suffered  by  the  claimant,  and  was  not 
the  proximate  cause  of  it.  In  such  a  case  the 
rule  of  law  applies,  that  where  property  is  de- 
stroyed by  accident,  the  party  in  whom  the  title 
is  vested  must  bear  the  loss.  MeOonihe  v.  N. 
T.AErieR.  R.  Co..  20  N.  Y.,  496. 

It  is  insisted  that  this  rule  does  not  apply 
where  private  property  is  seized  by  the  pubhc 
enemy  without  any  default  of  the  owner,  and 
that  in  such  a  case  the  government  is  bound  to 
indemnify  the  sufferers.  But  the  principles  of 
public  law  do  not  sanction  such  a  ooctrine,  and 
Vattel  (page  408)  says  no  action  lies  against  the 
State  for  misfortunes  of  this  nature.  "They 
are  accidents  caused  by  inevitable  necessity, 
and  must  be  borne  by  those  on  whom  they 
happen  to  fall." 

Whether  there  are  equities  in  this  particular 
case,  and  if  so,  whether  they  require  that  the 
claimant  should  be  re-imburaed,  in  whole  or  in 
part,  for  the  capture  of  his  property,  under  the 
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circumstances,  are  questions  that  must  be  ad- 
dressed to  Congress,  for  it  is  not  the  province  of 
the  Judicial  Department  of  the  Government  to 
determine  them. 

The  only  remaining  point  in  the  case  relates 
to  the  rescission,  by  ^cretary  Cameron,  of  the 
order  of  the  9th  of  March.  Ttiis  proceeding 
was  undoubtedly  taken  because  the  supplies 
needed  in  Arizona  could  be  either  purchased 
there  at  cheaper  rates,  or  forwarded  more  se- 
curely from  St.  Louis.  Whether  the  conduct 
of  the  Secretary  of  War  was  or  was  not  justi- 
fiable, is  not  a  question  to  be  considered  m  de- 
ciding this  suit,  for  the  claimant  has  not  shown 
a  state  of  case  on  whidi  he  could  recover  if  the 
rescinding  order  had  never  been  made.  The 
contract  entitled  him  to  furnish,  at  certain 
prices,  all  the  supplies  that  might  be  needed  in 
Arizona  untir  the  aoth  of  March,  1862.  To 
enable  him  to  recover,  for  a  breach  of  this 
contract,  he  should  have  proved  that  supplies 
were  needed  at  the  posts  in  Arizona  after  the 
rescinding  order  was  made,  and  the  pecuniary 
loss  he  sustained  in  not  being  allowed  to  fur- 
nish them.    This  be  lias  wholly  failed  to  do. 

We  cannot  see  that  this  is  a  case  for  even 
nominal  damages;  but  if  it  is,  the  Court  of 
Claims  was  not  instituted  to  try  such  a  case. 

Judgm«ataffirmtd. 


CONFISCATION  CASES. 

No.  26.— THE  UNITED  STATES,  Aj^.,  v. 

THE  STEAMER  "ELEANOR." 
No.  40.— THE  TRENT,  Appt.,  v.  UNITED 

STATES. 
No.  36.— U.  S.,  Ap]^.,  e.  The  Lelia,  etc 
No.  37.— Same,  Appt.  v.  The  CotrsTEgs,  etc. 
No.  38. — Saiib,  Appt.,  e.  The  Aitna  Pekbet, 

ETC. 

No.  29. — Same,  Appt.,  e.  The  Frolic,  etc. 
No.  80.— Same,  Appt.  c.  TheT.  8.  Conkollt, 

ETC. 

No.  88.— Same,  Appt.,  «.  The  Yioo,  etc. 
No.  84. — Same,  Appt.  «.  The  J.  H.  Sharp, 

ETC. 

No.  85.— Same,  Appt.,  v.  The  Nina  Simmsb, 

ETC. 

Ain> 
No.  44.— The  Oen'l  Beaxtbeoabd,  Appt.,  e. 

U.    8. 
No.  46.— The  Louis D'Or.  Appt.,  «.  Same. 
No.  48.— The  Capitoi.,  Appt.,  v.  Same. 
No.  68.— The  Texas.  Appt.,  e.  Same. 
No.  64.— The  T.  D.  Hine,  Appt.,  v.  Same. 

(See  3.  C,  7  WaU.,  46i-M8.) 

lt\former,  right  of  in  property  teiztd — not  tnti- 
tied  to  be  heard  at  a  party  to  the  tuit. 


Under  Act  of  Augr.  8|  1881,  an  informer  i 
no  suoh  interest  in  the  property  seized  as  will  pre- 
vent the  Attomey-Geoeral  from  dlsmissiiw  the 
suit. 
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The  Informer  is  not  a  party  to  the  suit,  nor  la  be 
ntiUed  to  be  heard,  as  such.  In  any  stave  of  the 

Argud  Mar.  1,  1869.     Jkeidtd  Mar.  St,  1869. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  tlie  EastemDistrict  of  Lousiana. 

On  motions  by  the  Attomey-Oeneral  to  dis- 
miss,, in  Nos.  25,  26,  27,  28,  29,  30,  88,  84  and 
35,  and  motions  by  him  to  Teverse  in  Nos.  40, 
44, 46,  48,  63  and  64,  the  parties  haying  so  stip- 
ulated. 

Tlw  history  of  these  cases,  and  a  sufficient 
statement  of  the  facts,  appear  in  the  opinion  of 
Uie  court. 

Mr.  Wm.  M.  Evau^a,  AUyOen.,  for  the 
United  States,  and  T.  J.  Daratnt  and  J.  M. 
Cariiale,  counsel  for  claimants  in  Noe.  40, 
etc.,  appeared  in  faror  of  the  motion. 

Mr.  C.  Cnahlng,  for  the  informer,  op- 
posed the  motions. 

Jfr.  JuMtiee  Clifford  delivered  the  opinion 
of  tlie  court: 

Property  owned  by  any  person  who  know- 
ingly uses  or  employs  the  same,  or  who  coo- 
anta  to  the  use  or  employment  of  the  same  in 
aidmg,  abetting  or  promoting  insurrection 
against  the  Ooyemment  of  the  United  States, 
under  the  conditions  specified  in  the  1st  section 
of  the  Act  of  the  6th  of  August,  1861 .  is  de- 
clared by  that  Act  "to  be  Uwful  subject  of 
prize  and  capture,"  and  all  property  purchased, 
acqnired,  sold,  or  otherwise  transferred,  with  in- 
tent that  the  same  may  be  so  used  or  employed, 
is  also  declared  to  be  subject  to  the  same 
ptooeedings,  and  the  provision  is,  that  it  shall 
oe  the  duty  of  the  President  to  cause  the  same 
to  be  seized,  confiscated  and  condemned.  12 
Stat.  atL.,  819. 

Proceedings  for  the  condemnation  of  such 
property  may  be  instituted  by  the  Attorney- 
General,  or  by  any  di&trict  attorney  for  the  dis- 
trict in  which  the  property  is  situated  at  the 
time  the  proceedings  are  commenced,  and  the 
3d  section  provides,  that  in  such  cases  "the 
^oceedings  are  wholly  for  the  benefit  of  the 
United  States;"  but  the  same  section  also  pro- 
Tides,  that  "any  person  may  file  an  information 
with  such  attorney,  in  which  case  the  proceed- 
ing^ shall  be  for  the  use  of  such  informer  and  the 
United  States  in  equal  parts." 

Pursuant  to  those  provisions  libels  of  infor- 
■aUon  were  filed  in  tnese  cases  by  the  District 
Attoraey  of  the  United  Stales  for  the  Eastern 
District  of  Louisiana,  in  the  Circuit  Court  of 
tlie  United  States  for  that  district,  in  which  it 
was  alleged  that  the  steamer  Eleanor  was  seizsed 
00  the  15th  of  June,  1866,  and  that  the  steamer 
Trent  was  seized  on  the  80th  of  June  in  the 
same  year. 

Apart  from  the  names  of  the  vessels,  and 
Uie  time  when  the  respective  seizures  were 
I  Bade,  the  allegations  of  the  libels  are  similar  in 
I  every  respect  material  to  this  investigation. 
I  They  were  addressed  to  the  judges  of  the  cir- 
cnit  court  for  that  district,  and  the  introduc- 
tory all^;ation  in  each  states  that  the  District 
Attorney  prosecutes  for  the  United  States,  and 
b  ttie  name  and  behalf  of  the  United  States  and 
Cliarles  Black,  informant,  against  the  respect- 
ive steameiB,  their  tackle,  apparel  and  f  ur- 
BitDie,  and  the  prayer  of  the  respective  libels  is 
8ee7WAij» 


for  process  of  monition,  order  of  publication, 
and  for  a  decree  of  condenmation  to  the  use 
and  ownership  of  the  United  Stales  and  of  the 
informant. 

Both  steamers  were  seized,  and  process  was 
served  .in  each  case;  but  the  steamers  were 
afterwards  released  by  the  order  of  the  court, 
made  at  the  request  of  the  claimants,  who  re- 
spectively gave  bonds  for  their  appraised  value. 
Subsequent  proceedings  in  the  two  cases  were 
in  all  respects  the  same,  except  that  the  decree 
in  the  first  case  was  for  the  claimants  and  in 
the  second  for  the  United  States,  and  the  los- 
ing party  in  each  cases  appealed  to  this  court. 
Ottier  appeals  in  like  cases  were  entered  in  this 
court  at  the  same  term,  and  thev  have  remaned 
on  the  calendar  to  the  present  time. 

Early  in  the  present  term  some  of  the  cases 
were  heard  upon  the  merits;  but  these  cases 
now  come  before  the  court  on  certain  motions 
made  in  behalf  of  the  United  States  by  the  At- 
torney-General. His  motion  in  the  first  case  is 
for  leave  to  dismiss  the  lil)el  of  information; 
and  in  the  second  case,  his  proposition  is  to  the 
effect  that  the  decree  of  the  circuit  court, 
which  was  in  favor  of  the  United  States,  shall 
be  reversed  and  the  cause  remanded,  with  a 
view  that  the  same  may  be  dismissed  in  the 
court  where  the  suit  was  instituted.  When  the 
motions  were  made  they  were  taken  under  ad- 
visement; but  the  court  subsequently  decided 
that  the  motions  ought  to  be  granted,  unless 
the  informer  desired  to  be  heard  in  opposition 
to  the  discontinuance  of  the  prosecutions. 
Since  Uiat  time  the  informer  has  been  heard, 
and  the  court  has  come  to  the  conclusion  that 
the  respective  motions  must  be  granted. 

Provision  was  made  by  the  85th  section  of 
the  Judiciary  Act  for  the  appointment  of  an 
attorney  of  the  United  States  in  each  district, 
and  the  same  section  makes  it  his  duty  to  pros- 
ecute in  such  district,  all  delinquents  for 
crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States,  and  all  civil  ac- 
tions In  which  the  United  States  shall  be  con- 
cerned, except  before  the  Supreme  Court,  in  the 
district  in  which  the  court  shall  be  holden.  1 
Stat,  at  L.,  92. 

In  the  prosecution  of  suits  in  the  name  and 
for  the  benefit  of  the  United  States,  the  7th 
section  of  the  Act  of  the  16th  of  May,  1820, 
provided  that  the  district  attorneys  should  con- 
form to  such  directions  and  instructions  as  they 
should  receive  from  the  agent  of  the  Treasury; 
but  the  Ut  section  of  the  Act  of  the  2d  of 
August,  1861 ,  devolves  the  general  superintend- 
ence and  direction  of  district  attorneys,  as  to 
the  manner  of  discharging  their  respective  du- 
ties, upon  the  Attorney  Gfeneral  of  the  United 
States.  8  Stat,  at  LI,  696;  12  SUt.  at  L.,  285. 

Public  prosecutions,  until  they  come  before 
the  court  to  which  they  are  returnable,  are 
within  the  exclusive  direction  of  the  district 
attorney,  and  even  after  thev  are  entered  in 
court,  they  are  so  far  under  his  control  that  he 
may  enter  a  noUe  proiegui  at  any  time  before 
the  jury  is  impaneled  for  the  trial  of  the  case 
except  in  cases  where  it  Is  otherwise  provided 
in  some  Act  of  Congress. 

Civil  suits,  in  the  name  and  for  the  benefit 
of  the  United  States,  are  also  instituted  by  the 
district  attorney,  and,  in  the  absence  of  any 
directions  from  the  Attomey-Qeneral,  he  con- 


Digitized  by 


Go5gle 


454-463 


SuPREJtK  Court  ov  thb  Unitbd  States. 


Dec.  Tbbic, 


trols  Vhe  proeecution  of  the  same  in  the  district 
and  circuit  courts,  and  may,  it  he  sees  fit,  allow 
the  plahitiSs  to  become  nonsuit,  or  consent  to  a 
discontinuance. 

Settled  rule  is  that  those  courts  will  not  recog- 
nize any  suit,  civil  or  criminal,  as  regularly 
before  them  if  prosecuted  in  the  name  and  for 
the  benefit  of  the  United  States,  unless  the 
same  is  represented  by  the  district  attorney,  or 
some  one  designated  by  him  to  attend  to  such 
business,  in  bis  absence,  as  may  appertain  to 
the  duties  of  his  office.  11  Stat,  at  L.,  51; 
Levy  Court  t.  Ringgold,  6  Pet.,  454;  U.  8.  v. 
Oorrie,  28  Law  Rep.,  145;  U.  8.  t.  Stowell,  2 
Curt.,  163;  U.  8.  v.  MeAvoy.  4  Blatchf.  C.  C, 
418;  The  Peterhoff,  Blatchf.  Pr.  Cas.,  463;  The 
Anna,  Blatchf.  Pr.  Cas.,  837. 

Under  the  rules  of  the  common  law,  it  must 
be  conceded  that  the  prosecuting  party  may 
relinquish  his  suit  at  any  stage  of  it,  and  with- 
draw from  court  at  his  option,  and  without 
other  liability  to  his  adversarr  than  the  pay- 
ment of  taxable  costs  which  have  accrued  up 
to  the  time  when  he  withdraws  his  suit.  1 
Tidd,  Pr.,  628. 

Precisely  the  same  rule  prevails  in  the  ad- 
miralty courts  and,  consequently,  the  libelant 
has  the  right,  at  any  stage  of  the  cause,  volun- 
tarily to  discontinue  the  same,  and  the  only 
penalty  to  which  he  can  legally  be  subjected, 
in  the  absence  of  any  statutory  regulation,  ex- 
cept, perhaps,  in  prize  cases,  is  the  payment  of 
the  costs  of  the  proceedings.  TIm  Oriole,  01- 
cott,  Adm.,  67. 

Although  the  name  of  the  informer  in  these 
cases  is  mentioned  in  the  lil>el  of  information, 
still  it  is  nevertheless  true  that  the  suit  was  insti- 
tuted by  the  district  attorney  in  the  name  and 
\  for  the  benefit  of  the  United  States.  Control 
of  tliese  suits,  therefore,  while  they  were  pend- 
ing in  the  circuit  court,  belonged  to  the  dis- 
trict attorney,  under  the  general  superintend- 
ence and  direction  of  the  Attorney-General, 
and  he  might,  if  he  had  seen  fit,  have  discon- 
tinued them  at  any  stage  of  the  proceedings 
prior  to  the  appeals.  Such  control  on  the  part 
of  the  district  attorney  ceases  whenever  such 
a  suit,  civil  or  criminal,  is  transferred  to  this 
court  by  writ  of  error,  appeal,  or  certificate  of 
division  of  opinion,  as  the  85th  section  of  the 
Judiciary  Act  also  provides  that  it  shall  be  the 
duty  of  the  Attorney- Oeneral  to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court  in 
which  the  United  States  shall  be  concerned; 
and  such  has  been  the  unbroken  practice  of 
this  court  in  such  suits  from  the  organization 
of  the  judicial  system  to  the  present  time. 
Appointed,  as  the  Attorney-General  is,  in  pur- 
suance of  an  Act  of  Congress,  to  prosecute  and 
conduct  such  suits,  argument  would  seem  to 
be  unnecessary  to  prove  his  authority  to  dis- 
pose of  these  cases  in  the  manner  proposed  in 
the  respective  motions  under  consideration,  but 
if  more  be  needed,  it  will  be  found  in  the  case 
of  The  Qrey  Jacket,  5  Wall.,  870  [72  U.  S., 
XVIII.,  046],  in  which  this  court  decided  that 
In  such  suits  no  counsel  will  be  heard  for  the 
United  States  in  opposition  to  the  views  of  the 
Attorney-General,  not  even  when  employed  in 
behalf  of  another  of  the  Executive  Departments 
of  the  Government. 

Whether  tested,  therefore,  by  the  require- 
ments of  the  Judiciary  Act,  or  by  the  usage  of 
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the  government,  or  by  the  decisions  of  this 
court,  it  is  clear  that  all  such  suits,  so  far  as  the 
interests  of  the  United  States  are  concerned,  are 
subject  to  the  direction  and  within  the  control 
of  the  Attorney-General. 

Objection  is  made  to  the  granting  of  the  mo- 
tions in  these  cases,  upon  the  ground  that  it 
would  impair  the  vested  rights  of  the  informer, 
mentioned  in  the  respective  libela  of  informa- 
tion. Argument  for  the.  informer.is,  th^t  the 
allegatinns  of  the  libels  afford  presumptive  evi- 
dence that  he  filed  the  informations  with,  the 
district  attorney;  and  that  the  3d  action  of 
the  Act  provides  that,  in  that  state  of  the  case, 
the  proceedings  shall  be  for  the  use  of  such 
informer  and  the  United  States,  in  equal  parts. 
Perhaps  the  better  opinion  is,  that  the  aJIega- 
tions  of  the  libels,  in  case  of  condemnation, 
would  afford  prima  facte  evidence  that  the  per- 
son therein  named  as  the  informer  is  entitled 
to  be  regarded  in  that  character;  but  the  more 
important  Inquiry  in  this  case  is,  whether  he 
possesses  any  such  interest  in  the  property 
seized,  before  final  condemnation,  as  will  pre- 
vent the  Attorney- General  from  dismissing  the 
suits,  as  proposed  in  the  motions.  Much  aid 
will  be  derived,  in  the  solution  of  that  ques- 
tion, by  a  comparison  of  the  3d  section  of  the 
Act,  invoked  as  supporting  the  views  of  the 
informer,  with  similar  provisions  ba  other  Acta 
of  Congress,  upon  analogous  subjects.  Regu- 
lations were  prescribed  for  the  distribution  of 
fines,  penalties  and  forfeitures,  in  the  first  Act 
passed  by  Congress  for  the  collection  of  mari- 
time duties,  including  forfeitures  arising  from 
seizures  on  navigable  waters,  as  well  as  on  land, 
and  the  same  provisions,  in  substance  and  ef- 
fect, were  incorporated  into  the  Act  of  the  Sd 
of  March,  1799,  which,  for  many  purposes, 
remains  in  force  to  the  present  time.  1  Stat. 
at  L.,  48.  697. 

Those  regulations  direct  that  one  moiety  of 
the  fines,  penalties  and  forfeitures  recovered 
by  those  Acts,  after  deducting  all  proper  costs 
and  charges,  shall  be  paid  into  the  Treasarv, 
and  that  the  other  shall,  in  certain  cases,  be 
divided,  in  equal  proportions,  between  the  col- 
lector, naval  ofBcer  and  surveyor  of  the  port; 
and,  in  other  cases,  that  one  half  of  that  moiety 
shall  be  given  to  the  informer,  and  the  re- 
mainder only  to  the  officers  of  the  customa. 
Such  fines,  penalties  and  forfeitures  were  re- 
quired, by  those  Acts,  to  be  sued  for  and 
recovered  in  the  name  of  the  United  States,  in 
any  court  competent  to  try  and  determine  tlie 
controversy. 

Questions  of  various  kinds  arose  in  the  con- 
struction of  those  regulations,  especially  in  cases 
where  the  claims  of  informers  came  in  conflict 
with  the  assumed  rights  of  subsequent  pur- 
chasers, and  with  the  action  of  the  Secretary  of 
the  Treasury  in  remitting  such  forfeitures  un- 
der the  Act  of  Congress  conferring  that  po-wa 
upon  the  head  of  that  department.  1  Stat,  at 
L.,  506,  626. 

Differences  of  opinion  existed  among  Uie 
justices  of  this  court,  whether  a  forfeiture  un- 
der those  provisions,  or  others  of  like  character, 
gave  such  a  title  to  the  United  States  as  to 
overreach  a  bona  fide  sale  to  an  innocent  pur- 
chaser, when  made  before  seizure  and  suit  for 
condemnation,  but  the  majority  of  the  court 
adopted  the  affirmative  of   that  proposition. 
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U.  &  V.  Baff*  of  Guffee,  H  Cranch,  404;   Tfie 
Mart,  8  Cnnch,  417. 

No  one,  however,  contended  that  any  such 
rule  could  be  applied,  in  any  way,  except  by 
rebtlos  back  to  the  criminal  offense,  in  cases 
where  the  title  had  been  consummated  by 
■dzure,  suit  and  judgment,  or  decree  of  con- 
demnation. Next  controversy  arose  between 
the  collector  and  the  heirs  at  law  of  his  prede- 
casaor,  in  a  case  where  the  seizure  had  been 
made  b^^lhe  latter,  in  bis  lifetime,  and  while 
he  was  in  office,  but  the  decree  of  condemna- 
tion was  not  entered  till  after  his  decease  and 
the  appointment  of  his  successor.  Payment  of 
the  amount,  as  ordered  in  the  decree  of  distri- 
bution, was  made  to  the  collector  In  office  at 
the  date  of  the  decree,  but  the  court  held  that 
the  money  belonged  to  his  predecessor,  in  con- 
sequence of  the  inchoate  right  which  he  ac- 
qured,  by  virtue  of  the  seizure,  and  the  incip- 
ient stepe  taken  by  him  to  cause  the  suit  to  be 
instituted.  Jones  v.  Shore's  Rers. ,  1  Wheat. ,  468. 

Express  ruling  of  the  court  in  that  case  was, 
that  the  right  of  the  collector  to  forfeitures  in 
Ttm,  attached  on  the  seizure,  but  that  the  right 
must  be  defined  and  consummated  by  the  judg- 
ment or  decree.  Authority  to  remit  such  fines, 
penalties  and  forfeitures,  was  conferred  upon 
the  Secretary  of  the  Treasury,  by  the  Act  of 
the  8d  of  March,  1797:  and  the  next  important 
controversy  which  arose  upon  the  subject,  was 
as  to  the  extent  of  that  authority,  and  whether 
the  Secretary  could  remit  the  share  of  the 
informer,  or  that  of  the  ofilcers  of  the  customs, 
subsequent  to  the  judgment  or  final  decree. 

Just  prior  to  the  decision  in  the  case  of  Jones 
V.  Shore's  Eters.,  Judge  Story  ruled,  in  the  cir- 
cuit court,  that  the  right  of  the  collector,  ante- 
cedent to  the  judgment  or  decree,  was  merely 
inchoate,  but  he  added,  what  was  not  neces- 
sary to  the  decision  of  the  case,  that  his  right  to 
the  forfeiture  vested  absolutely  with  the  final 
sentence  of  condemnation,  and  that,  after  judg- 
ment, it  could  not  be  remitted  by  the  Secretary 
of  the  Treasury.    The  Margaretta,  2  Gall.,  515. 

Unguarded  expressions,  supposed  to  support 
the  same  conclusion,  are  also  employed  in  some 
of  the  prior,  as  well  as  subsequent  decisions  of 
this  court.     Van  Ness  v.  Buel,  4  Wheat. ,  74. 

Doubts  arose  whether  the  Secretary  could  re- 
mit a  forfeiture  or  penalty,  accruing  under  the 
several  Acts,  subsequent  to  the  final  decree  or 
judgment,  but  those  doubts  were  soon  removed 
by  a  unanimous  decision  of  this  court,  and  one 
which  is  characterized  by  accurate  analysis, 
clear  statement,  and  soundconclusions.  U.  8. 
V.  Marri*,  10  Wheat.,  281. 

Merchandise  was  imported  into  the  United 
States  In  violation  of  the  Non-Intercourse  Act 
then  in  force,  and  the  vessel  and  cargo  were 
sdzed  on  that  account,  and  were  afterwards 
condemned  as  forfeited.  Subsequent  to  the  de- 
cree of  condemnation,  the  Secretary  of  the 
Treasury  remitted  the  whole  forfeiture,  and  this 
court  held  that  he  did  not  exceed  his  authority ; 
that  neither  the  rights  of  the  informer,  nor  the 
rights  of  the  collector  or  other  ofiScers  of  the 
customs,  were  violated  in  the  case;  that  their 
rights  were  conditional,  and  subordinate  to  the 
power  of  remission ;  and  that  the  Secretary  had 
authoritv.  under  Uiat  Act,  to  remit  a  forfeiture, 
at  any  time  before  or  after  a  final  decree  or 
judgment,  until  the  money  was  actually  paid 
See  7  Wall. 


over  to  the  collector  for  distribution,  and  that 
the  power  to  remit  extends  not  only  to  the  in 
terest  of  the  United  States,  in  the  forfeiture, 
but  also  to  the  share  of  the  informer,  and  that 
of  the  ofilcers  of  the  customs. 

Informations.to  recover  municipal  forfeitures, 
whether  the  seizure  was  made  on  navigable 
waters  or  on  Ifind,  must  be  instituted  in  the  name 
of  the  United  States;  and  they  must  be  prose- 
cuted, in  the  Rubordioate  courts,  by  the  district 
attorney,  and  in  this  court,  when  brought  here 
by  appeal,  or  by  writ  of  error,  by  the  Attomey- 
Gfeneral.  Where  the  seizure  was  made  on  navi- 
gable waters,  the  case  belongs  to  the  instance 
side  of  the  subordinate  court;  but  where  the 
seizure  was  m;ide  on  land,  the  suit  was  one  at 
common  law,  and  the  claimants  are  entitled  to 
a  trial  by  jury.  8  Qreenl.  Ev. ,  sec.  396 ;  1  Kent, 
C!om.  (11th  ed.),  8»7:  7%«&iraA,  8Wheat..894; 
Armstrong's  Foundry,  6  Wall.,  769  [78  U.  8.. 
XVIII.,  884]. 

Mention  of  the  name  of  the  informer,  in  the 
information,  in  such  cases,  is  not  necessarv,  as 
he  is  not  a  party  to  the  suit,  nor  is  he  entitled 
to  be  heard,  as  such,  in  any  stage  of  the  pro 
ceedings.  lie  cannot  institute  the  suit,  not 
move  for  process,  nor  join  in  the  pleadings,  nor 
take  testimony,  nor  except  to  the  ruling  of  the 
court,  nor  sue  out  a  writ  of  error,  nor  take  an  ap- 
peal. Judgment  is  for  the  claimants,  or  for  the 
United  States,  and  if  for  the  latter,  and  the 
claimants  do  not  remove  the  cause  into  this 
court  for  revision,  it  then  becomes  the  duty  of 
the  court  to  render  the  decree  for  distribution. 
Prior  to  such  a  decree,  the  interest  of  the  in- 
former is  conditional,  and  under  the  decisions 
of  this  court  it  continues  to  be  so  until  the  mon- 
ey is  paid  over,  as  required  by  law.  U.  3.  v. 
Morris,  10  Wheat.,  290. 

Viewed  in  any  light,  it  is  quite  clear  that  the 
informer,  in  these  cases,  ha&  no  vested  interest 
in  the  subject-matter  of  these  suits,  and  that 
both  motions  ought  to  be  granted. 

The  order  in  the  first  case  is,  that  it  be  dis- 
missed, and  that  order  also  disposes  of  Nos.  26, 
27,  28,  29,  80,  and  88,  84,  and  35. 

Order  in  the  second  case  is,  that  the  decree 
be  reversed,  as  stipulated  by  the  parties,  and 
that  the  cause  be  remanded,  with  airections  to 
dismiss  the  libel  of  information;  and  this  order 
also  disposes  of  Noe.  44,  46,  48,  68,  and  64,  on 
the  calendar. 

Cited-8  Wall.,  511 ;  18  Wall.,  165,  481,  488 ;  96  U.  S., 
8T5;9BU.  S.,597:  100  U.S.,  287;  24  Am.  Kep.,  682  (36 
Hioh.,lS&);3CUS.,ai7. 


WILLIAM  N.  WHITELEY,  Appt, 

V. 

WILLIAM  SWAYNE. 

(See  8.  C.  T  WaU.,  686-687.) 

First  inventor,  who  it — Dintmore'i  patent. 

He  Is  the  flrsthiventor  and  entitled  to  the  patent, 
who,  belntr  an  orlgrinal  discoverer,  has  first  per- 
fectvd  and  adapted  theinventioD  to  actual  use. 

Dlnsmore's  patent  was  prior  to  tbat  of  Steadman 
for  Improvements  in  harvestere. 

[No.  99.] 
Argued  Mar.  «,  1869.       Bedded  Mar.  Sg,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 

199 


Digitized  by 


Google 


295-399 


SOTRBKB  COUST  OF  TRK  tJNITICD  §TATiB. 


1>BC.  fxRit, 


The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  restrain  the  appellee 
from  selling  certain  reaping  and  mowing  ma- 
(diines,  alleged  to  infringe  certain  patents  for 
harvesters. 

The  court  having  entered  a  decree  dismissing 
the  bill,  the  complainant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Samuel  S.  Flaher,  for  appellant. 

Mr.  D.  Wright,  for  appellee. 

Mr.  Justiee  ITelaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Ohio. 

The  bill  in  this  case  is  founded  on  two  pat- 
ents. One  issued  to  J.  L.  Hardeman,  20th  Au- 
gust, IS.'SO,  for  an  improvement  in  a  machine  for 
cutUng  hemp,  millet  and  grain,  which  was  as- 
signed to  the  plaintiff,  Whitelev,  and  surren- 
dered, and  three  re-issues  granted  to  him  on  the 
18th  June,  1861 ;  the  other  to  T.  S.  Steadman, 
Mav  28d,  1854,  for  an  improvement  in  clover 
and  grass  seed  harvester,  which  is  assigned  to 
the  plaintiff  and  surrendered,  and  three  re-is- 
sues granted  to  him  on  the  19th  June,  1860. 

The  machine  complained  of,  and  sought  to 
be  enjoined,  is  linown  as  the  Eirbj  harvester, 
otiginally  patented  to  Byron  Dinsmore,  Febru- 
ary 10th,  1852.  Nothing  is  heard  of  the  Harde- 
man patent,  except  in  the  bill.  The  litigation, 
therefore,  so  far  as  the  plaintiff's  interests  is 
concerned,  depends  upon  the  Steadman  patent 
for  cutting  clover  heads  and  grass  seed.  On 
April  18th,  1862,  Steadman  filed  aeacMtinthe 
Patent  Office  in  which  he  states  that  he  is  en- 
gaged in  making  experiments  for  perfecting 
certain  improvements  in  a  machine  for  harvest- 
ing clover  and  grass  seed  preparatory  to  letters 
patent  therefor.  We  have  seen  that  this  patent 
was  granted  May  28d,  1854.  Besides  the  eateat 
and  Uie  patent,  we  have  an  account  of  the  work- 
ing of  the  machine  by  Mr.  Hatch,  in  1854.  Stead- 
man resided  in  Holley,  Orleans  County,  New 
York,  and  was  a  neighbor  of  Hatch.  The  ma- 
chine, which  was  tried  in  the  neighborhood  on 
several  occasions,  in  clover  fields,  never  went 
into  successful  practical  operation.  None 
were  ever  made  under  the  patent  after  the  first, 
which  wasabout  the  time  the  patent  was  granted. 
The  Aspetiment  appears  to  nave  been  whollv 
given  up  and  abandoned  by  Steadman  as  a  fail- 
ure; and  it  thus  remained  for  some  six  years, 
when  the  plaintiff,  Whiteley,  took  from  him  an 
assignment  of  the  patent  and  procured  the  three 
re- issues  already  referred  to. 

The  plaintiffs  title,  and  the  one  upon  which 
he  must  succeed  against  the  defendant,  if  he 
succeeds  at  all,  rests  upon  a  patent-for  improve- 
ments in  a  machine  for  harvesting  clover  and 
grass  seed;  which  improvements,  after  a  full 
and  fair  trial,  resulted  in  unsuccessful  experi- 
ments, and  were  finally  abandoned.  They 
never  went  into  any  useful  or  practical  opera- 
tion, and  nothing  more  was  heard  of  them  from 
Steadman  or  anv  other  person,  for  a  period  of 
six  years.  At  the  end  of  this  period  the  plaint- 
iff takes  an  assignment  of  the  patentee,  and  is, 
doubtless,  vested  with  all  his  nghts.  But  what 
were  those  rights?  Clearly,  if  any  other  person 
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had  chosen  to  take  up  the  subject  of  the  im- 
provements, where  it  was  left  off  by  Steadman, 
he  had  a  right  thus  to  enter  upon  it,  and  if  suc- 
cessful, would  be  entitled  to  the  merit  of  them 
as  an  original  inventor,  for  he  is  the  first  in- 
ventor and  entitled  to  the  patent,  who,  being 
an  original  discoverer,  has  first  perfected  and 
adapted  the  invention  to  actual  use.  Curtis,  Pat- 
ents, sec.  48,  p.  87,  and  notes. 

Hence,  if  Dinsmore's  patent  was  later  than 
that  of  Steadman,  and  was  for  similar  improve- 
ments, it  would  constitute  a  perfect  defense 
against  the  suit  in  the  present  case,  as  the  plaint- 
iff is  obliged  to  rely  wholly  on  this  assignment 
of  8te»dman,  and  stands  in  his  footsteps,  and 
has  no  better  title.  But  the  fact  is  otherwise. 
Dinsmore's  invention  goes  bock  to  the  year  1890. 
His  first  machine  was  successfully  tried  in  the 
harvest  of  that  year.  Some  twentv-one  were 
made  in  the  year  1861,  and  from  fifty  to  sixty 
in  1852.  Steadman's  caveat  was  even  not  filed 
in  the  Patent  Ofllce  till  after  Dinsmore's  patent 
was  issued.  The  present  defendant  deriveahls 
title  from  Dinsmore.  The  case  is  too  plain  to 
require  any  extended  examination. 

J)eeree  beloa  afflrmed. 

ated— 7  Blatohf .,  n ;  U  Blatchf .,  IM. 


ENOCH  JACOBS,  Appt.^ 

c. 
THOMAS  F.  BAKER 
(See  8.  C  7  WaU.,  2aS-SW.) 
Patent  deeition  affirmed. 

Decision  of  the  court  below,  that  the  Improve- 
ments for  which  a  patent  was  granted  were  not 
original,  afflrmed. 

[No.  100.1 
Argued  Mar.  S,  1869.     Decided  Mar.  «,  1969. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  recover  damages  result- 
ing from  an  alleged  infringement  of  certain  pat- 
ents, and  for  an  injunction. 

The  court  having  entered  a  decree  dismissine 
the  bill,  the  complainant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Samnel  S.  Fiaher,  for  appellant. 

(No  counsel  appeared  in  this  court  for  the  ap- 
pellee.) 

Ml  Juetiee  CMer  delivered  the  opinion  of 
the  court: 

The  Patent  Act  of  1888  enumerated  the  dis- 
coveries or  inventions  for  which  patents  shall 
be  issued,  and  describee  them  as  "  any  new  and 
useful  art,  machine,  manufacture,  or  composi- 
tion of  matter." 

We  have  been  at  some  loss  to  discover  under 
which  category  to  class  the  four  patents  which 
are  the  subjects  of  this  bill.  The  complainant 
alleges  that  he  has  invented  a  new  and  useful 
improvement  in  the  construction  of  jaila.  Now, 
a  jail  can  hardly  come  under  the  denomination 
of  "  a  machine  ;  nor,  though  made  by  huds, 
can  it  well  be  classed  with  "toanufacturea";  nor, 
although  compounded  of  matter  can  it  be  termed 
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•  "  compoeiUon  of  matter"  in  the  meaning  of 
the  Patent  Acv  "But  if  the  subject-matter  be 
neither  a  machine  nor  a  manufacture,  nor  a 
compoaition  of  matter,  then," gaysan  authority 
on  the  subject  of  patents  (Curtis,  Patents,  91), 
"it  moat  be  an  art,  for  there  can  be  no  valid 
patent  except  it  be  for  a  thine  made,  or  for  the 
artor  prooeBs  of  making  a  thmg."  Now,  with- 
out attempting  to  define  the  term  "art"  with  log- 
ical accutacy,  we  take  as  examples  of  it,  some 
thingB  which,  in  their  concrete  form,  exhibit 
wliat  we  all  concede  to  come  within  a  correct 
definition,  such  as  the  art  of  printing,  that  of 
telegraphy,  or  that  of  photography.  The  art 
of  tannine  leather  might  also  come  within  the 
category,  because  it  requires  various  processes 
and  manipulations.  The  difficulty  still  exists, 
Itowever,  under  which  category  of  the  Patent 
Act  an  improvement  in  the  construction  of  jails 
ii  to  be  classed,  or  whether  under  any. 

The  Act  of  29th  August,  1842,  gives  a  copy- 
right for  "  new  and  original  designs  for  manu- 
facture, whether  of  metal  or  other  material,  for 
bust,  statue,  etc.,  or  any  new  and  original 
shape  or  configuration  of  any  article  of  manu- 
facture, to  any  inventor  who  shall  desire  to  ob- 
tain an  exclusive  property,  to  make,  use,  and 
vend  the  same,  or  copies  of  the  same." 

Now,  although  the  complainant  might  con- 
tend (as  one  would  suppose  from  the  Immense 
number  of  plans,  designs  and  drawings  with 
which  the  record  in  the  case  has  been  incum- 
bered) that  his  patent  could  be  supported  un- 
der this  Act,  yet  still  the  difficulty  remains 
whether  the  erection  of  a  jail  can  be  treated  as 
the  infringement  of  a  copy-right. 

But  waiving  all  these  difficulties  as  hyper- 
critical, and  assuming  the  correctness  of  the 
positions  taken,  that  whatever  is  neither  a  ma- 
cltine  nor  a  manufacture,  nor  a  composition  of 
nuoter.  must  («z  neeemtate)  be  "an  art";  that  a 
jail  is  a  thing  "made";  and  that  the  patent  is 
for  the  "  process  of  making  it,"  let  us  examine 
the  case  as  presented  by  the  bill  and  answer. 

The  bill  relies  upon  four  several  patents 
which  it  seta  forth.  The  first,  dated  January 
7th,  1859,  is  for  a  certain  new  and  useful  im- 
provement in  the  construction  of  prisons,  all 
wliich  tlie  complainant  sets  forth  in  his  speci- 
fication with  plates  and  designs  too  tedious  to 
mention.    The  claim  concludes  thus: 

"  What  I  claim  as  my  invention  and  desire 
to  secure  by  letters  patent,  is  a  secret  passage  or 
guard  chamber  around  the  outside  of  an  iron 
plate  jail,  and  between  said  jail  and  a  surround- 
ing indoenre,  constructed  and  arranged  substan- 
tially as  described  for  the  purpose  set  forth." 

The  next  patent  is  dated  aoth  December, 
18S0,  and  purports  to  be  for  "a  new  and  use- 
ful improvement  in  iron  plate  jails. "  The  claim 
is  for  "The  improved  iron  walls  for  the  same, 
consisting  of  the  following  parts  arranged  and 
nnitcdas  set  forth,  to  wit: 

The  entire  wall  plates  (A)  having  their  edges 
ckaely  abutting  joint  plates  (E)  united  to  and 
naiting  the  plate  A  by  rivets  (I),  which  have 
their  riveted  ends  inward  and  countersunk  to 
the  depth  of  the  thickness  of  the  plate  A  in  the 
maimer  and  for  the  purposes  herein  set  forth." 
This  specification  is  also  accompanied  by 
muneroos  plate*. 

The  third  patent  U  dated  Slat  February,  1860, 
and  is  for  an  improvement  in  joining  plates  of 
See  7  Wall. 


metal  and  is  stated  to  be  specially  applicable 
to  prisons.  The  claim  was  for  the  construction 
of  the  loint  made  by  means  of  the  closely  abut- 
ting plates  (AA)  and  the  flat  and  semi-cylin- 
drical plates  (BB)  and  rivets  (CC),  substantially 
in  the  manner  and  for  the  purpose  set  forth. 
This,  too,  had  numerous  drawings. 

The  fourth  patent  was  dated  24th  July,  1860, 
and  was  for  an  improvement  in  iron  prisons. 
The  claim  was  for  constructing  and  arranging 
iron  plate  cells  in  iails,  separately  from  each 
other,  with  vertical  spaces  (E)  between  the  cells 
upon  the  same  level,  and  horizontal  spaces  be- 
tvreen  the  cells,  arranged,  one  above  another, 
substantially  as,  and  for  the  purpose  described." 

It  would  seem  from  the  quick  succession  of 
these  patents  and  before  the  plans  for  building 
iails  which  they  severally  suggested  could  weU 
be  put  practically  into  operalron.and  before  any 
inquiry  was  made  as  to  how  other  persona  con- 
structed them,  as  a  new  idea  came  into  the  com- 
plainant's mind,  he  immediately  proceeded  to 
the  Patent  Office  to  get  it  patented. 

It  is  not  necessary  to  the  decision  of  this  case 
to  examine  whether  all  or  any  of  the  sugges- 
tions made  by  the  complainant  were  proper  sub- 
jects of  patent.  The  bill  presents  a  number  of 
interrogatories  to  the  defendant,  and  requires 
him  to  answer  them  under  oath.  The  answer 
of  the  defendant  denies  that  the  complainant 
was  the  original  and  first  inventor  of  the  several 
inventions  claimed,  or  of  any  of  them,  and 
avers  that  the  devices  described  in  the  com- 
plainant's patents  were  well  known,  and  in  use 
prior  to  the  pretended  invention  of  them  by  the 
complainant.  And  it  enumerates  many  persons 
who  had  used  the  devices  before  the  complain- 
ant. The  record  presents  no  question  of  law 
as  to  the  construction  of  these  patents.  The  only 
issues  were  of  fact  It  would  be  a  tedious  as 
well  as  an  unprofitable  task  to  attempt  to  vin- 
dicate the  correctness  of  our  decision  of  this 
case  by  quoting  the  testimony  and  examining 
the  volume  of  plates  annexed  to  it.  It  could 
never  be  a  precedent  in  any  other  case. 

It  is  enough  to  say  that  we  see  no  reason  to  doubt 
the  correctness  of  the  decision  of  the  Oireuil  Court 
on  the  issues  made,  or  the  pleadings,  and  it  is, 
therefore,  affirmed. 

GUST  AVE  A.  LE  MORE  AMD  LEOlfTERB 
LE  MORE,  Claimants  of  8S0  Balbs  of 
Cotton,  Appts.,        ^ 

THE  UNITED  STATES. 

Printed  transcript  of  the  record  not  amendable 
after  cause  is  decided. 

This  court  wlU  not  order  the  record  of  a  cause  to 
be  brought  before  It,  la  order  to  correct  an  error 
In  the  printed  transcript,  after  the  cause  has  been 
dedded  and  sent  to  the  court  below. 

[No.  107.J 

Motion  filed  Mar.  19.  1869.     Decided  March 

St.  1869. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Illinois. 

For  the  history  and  facts  of  the  case,  see  the 
report  of  the  decision  of  this  court  on  the 
merits,  6  Wall,  521,  (73  U.  8.,  XVIII,  085). 
No  argument  was  made  on  the  motion. 
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On  motion  of  Mr.  C.  Cnshinc.  in  Ijehalf  of 
the  United  States. 

Mr.  CltirfJiuiiee  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  that  the  court  will  cause  to 
be  brought  before  it  the  record  and  proceedings 
in  a  cause  which  was  argued  and  disposed  of 
by  decree  at  the  last  term,  in  order  to  correct 
ail  error  in  the  printed  transcript  of  the  record. 

To  make  the  allowance  of  the  prayer  of  the 
petitioners  available  to  them  through  the  cor- 
rection of  the  alleged  error,  it  would  be  neces- 
sary to  recall  the  mandate  sent  to  the  inferior 
court,  to  set  aside  the  decree  rendered  at  the 
last  term,  to  rehear  the  cause  and  make  a  new 
decree. 

This  cannot  be  done  without  reversing  the 
settled  and  uniform  practice  of  the  court,  and 
th«  pttitum  mwit,  of  course,  be  denied. 


THE  UNITED  STATES,  <»  r«I.  Bamobl  C. 

MOHQAN,  Plff.  in  Err., 

e. 

BaBERT  GATES.  Town  Clerk  of  the  Town 

or  Bbloit. 
8oe8.  C  "MorgcM  v.  Toton  CUrk,"1  Wall.. 610-613.) 

CtreuU  eourt  may  command  town  clerk  to  levy 
town  tax. 

The  circuit  court  may  Issue  a  mandamv*  to  com- 
pel a  town  clerk  la  Wisconsin  to  levy  a  tax  to  "p&y 
a  Judtrment  against  the  town,  there  being  a  statute 
ol  that  State  authorizing  him  to  levy  such  tax. 

[No.  118.] 
Argued  Fib.  !3,  1869.     Decide  Mar.  II,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  Matt.  H.  Carpenter,  for  plaintiff  in 
error: 

The  mandamus  may  be  issued  by  a  court  of 
the  United  States  to  an  officer  of  the  State. 
Knox  (Jo.  V.  AipinvMll,  24  How.,  376 (65  U.  S., 
XVI.,  735). 

3.  It  is  submitted  that  this  man<tamiM  cannot 
be  granted,  because  the  individual  at  present 
holding  the  office  has  neglected  to  levy  a 
tax.  If  this  be  a  sound  objection,  it  amounts 
to  a  repeal  of  the  statute.  It  cannot  be  legally 
known  that  this  individual  officer  will  not  per- 
form this  duty,  until  the  time  for  the  perform- 
ance is  passed ;  and  then  he  cannot  be  compelled 
to  do  so,  until  another  annual  assessment.  In 
the  meantime  the  town  will  do,  what  they  did 
in  this  instance,  elect  another  individual  who 
cannot  be  compelled  for  the  same  reawm,  and 
so  on  forever.  But  this  objection  is  expressly 
overruled  by  Soutter  v.  Maditon.  15  Wis.,  87; 
People  v.  CoUins,  1«  Wend.,  56. 

S.  The  learned  district  judge,  holding  the 
court  below,  denied  thU  mandamut,  upon  the 
ground  that,  inasmuch  as  the  Act  under  which 
the  bonds  were  issued,  provided  for  the  levying 
of  taxes  by  the  supervisors,  that  was  exclusive 
of  all  other  remedies. 

But  it  is  submitted  that  the  objection,  if  it 
could  ever  be  taken,  comes  too  late  after  judg- 
ment on  the  coupons  has  been  rendered.  If 
the  town  had  a  right  to  insist  that  the  bond- 
holder should  confine  himself  to  the  single 
SOS 


remedy  provided  bv  the  Act,  the  objection 
should  have  been  raised  when  the  bondholder 
sought  another  remedy  by  action  at  law.  It 
must  be  presumed  here,  that  the  objection  if 
made  was  overruled ;  if  not  made.it  was  waived. 
This  has  been  so  ruled  by  the  Supreme  Court 
of  the  State  of  Wleconsin. 

In  ButhneU  v.  Oatee,  22  WU..  210,  In  Su- 
preme Court  of  the  State  of  Wisconsin,  the 
same  objection  was  made  and  was  overruled, 
and  the  mandamui  was  granted. 

Although  the  bondholder  had  a  right  under 
the  law  which  provided  for  the  issue  of  these 
bonds,  to  apply  to  the  court  for  a  mandamue 
against  the  Board  of  Supervisors  of  the  town, 
to  compel  taxation  upon  the  maturity  of  his 
coupons,  and  without  seeking  a  judgment,  he 
was  not  bound  to  this  course;  but  might,  as  he 
did  in  this  instance,  bring  suit  and  recover 
judgment  at  law.  This  is  supposed  to  be  set- 
tled by  the  fact  that  this  judgment  is  rendered. 
The  unfortunate  standing  in  the  stocks  waa 
wholly  unable  to  believe  that  he  could  not  be 
put  there;  and  the  fact  that  this  judgment  was 
rendered  on  these  coupons,  is  regarded  as 
equally  conclusive  to  show  that  such  judgment 
can  be  rendered.  ButhneU  v.  Beloit,  10  Wia., 
195. 

When  the  judgment  is  rendered,  whether 
rightly  or  wrongly,  it  is  to  be  enforced;  and  the 
statute  has  provided  that  no  execution  shall 
issue  on  an^  judgment  against  a  town;  but 
that  on  receiving  transcript,  affidavit,  etc.,  the 
clerk  shall  assess  a  tax  to  pay  the  judgment. 

The  objection  taken  by  the  learned  counsel 
opposed,  that  the  remedy  given  by  the  Act, 
the  leW  of  the  tax  by  the  Board  of  Super- 
visors, is  exclusive  of  all  other  remedies,  comes 
too  late.  It  should  have  been  interposed  when 
the  plaintiff  sought  another  remedy,  by  this 
action  at  law. 

The  plaintiff  has  fully  exhausted  his  remedy 
as  against  the  Board  of  Supervisors,  under  the 
Act  authorizing  the  issue  of  these  bonds;  and 
the  court  below  has  decided  that  on  the  state  of 
facts  shown  by  the  papers  in  this  case,  no  re- 
lief can  be  had  in  that  direction. 

The  fact  is,  the  bondholder  may  pursue  one 
of  three  courses,  to  recover  his  interest. 

1.  He  may  apply  to  the  court  on  the  maturity 
of  his  coupon,  without  obtaining  judgment, 
for  a  mandamut  to  compel  taxation  unda  the 
Act. 

Com.  y.  AJkgheny  Co.,  82  Pa.,  318;  Com.  ▼. 
Pitttburg,  84  Pa.,  496. 

2.  He  may  recover  judgment  on  his  coupons, 
and  then  apply  to  the  court,  using  his  judg- 
ment only  as  evidence  to  the  non-payment  of 
his  interest,  and  obtain  mandamut  to  compel 
taxation  under  the  original  Act,  as  he  might 
liave  done  without  obttuning  judgment. 

8outter\.  Madinon,  15  Wis..  87,  Havemq/er  r. 
Mineral  Point,  22  Wis.,  S96;Ward  v.  Shtboygan 
Go.,  not  reported. 

8.  He  may,  after  obtaining  Judgment  at  law, 
enforce  judgment  by  his  execuuon  or  other- 
wise as  the  law  may  regulate  the  enforcement 
of  judgments,  without  regard  to  the  cause  of 
action  upon  which  it  was  rendered. 

These  various  proceedings  are  cumulative 
remedies,  and  the  party  may  pursue  either. 
Anderson  v.  Hookt,  9  Ala.,  704. 

A  mortgagee  with  mortgage  containing  power 
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of  aale,  may  ezerciae  the  power,  or  waive  it 
and  go  into  equity  to  foreclose  his  mortgage. 
Tlie  power  of  sale  is  an  additional  weapon  in 
Uw  bands  of  the  creditor,  not  a  shield  to  the 
debtor.  So  here  the  creditor  may  pursue 
either  or  all  these  remedies,  until  he  obtain  one 
Hti«raction. 

Meun.  H.  Ii.  Palmer  and  E.  O.  Ryan, 
for  defendant  in  error: 

The  mandamui  was  prayed  for  to  enforce 
the  collection  of  a  tax,  to  satisfy  a  judgment 
recovered  on  coupons  of  bonds  issued  under  the 
Act  of  Feb.  10,  1858. 

Under  that  Act,  sec.  8,  it  is  provided  that 
the  supervisors  shall  annualiv  levy  a  tax  to  pay 
the  interest  on  the  bonds  whenever  necessary. 

By  the  general  law  regulating  towns,  R.  S. , 
cb.  15,  sec.  78,  this  is  the  mooe  provided  for 
the  payment  of  judgments  against  towns.  An 
ezemplifled  copy  of  the  judgment,  with  an  affi- 
davit that  the  judgment  is  in  force  and  unpaid, 
is  to  be  filed  in  the  office  of  the  town  clerk; 
whereupon  it  is  the  duty  of  the  town  clerk  to 
useas  the  amount  on  the  next  town  assessment 
and  tax  roll,  in  a  separate  column,  and  the 
same  is  to  be  collected  like  other  taxes  and  paid 
to  the  proper  party. 

This  latter  18  the  proceeding  which  the  re- 
lator has  seen  fit  to  take. 

His  proper  remedy  is  by  mandamus  to  the 
sopervisors,  whose  autv  it  is  to  levy  the  tax 
mider  the  Act  authorizing  the  issue  of  the 
bonds,  and  not  under  the  general  provision  re- 
lating to  other  judgments.  This  has  been  so 
held  by  the  Supreme  Ck>urt  of  the  State,  and 
by  this  court. 

Slats  T.  Beloa.  20  Wis.,  79:  Knox  Co.  v. 
AtpiawM.  24  How.,  876  (65  U.  8..  XVI.,  785); 
Von  Hoffman  v.  Ouiney,  4  Wall.,  586  (71  U. 
S..XVlfl.,  408);  WaUdey  v.  MiueaHne,  6  Wall., 
481  (78  U.  8.,  XVIII.,  980). 

This  is  not  a  case  of  alternative  remedies,  of 
which  the  relator  has  an  election.  He  can  have 
but  one  payment  levied  by  one  tax,  once  as- 
sessed. And  if  it  be  the  duty  of  the  supervisor 
to  levy  the  tax,  it  cannot  be  the  duty  of  the 
clerk.  The  special  Act  providing  for  the 
special  tax  to  pay  these  special  liabilities,  to  be 
levied  by  the  supervisors,  takes  this  judgment 
out  of  the  general  Act,  providing  for  the  as- 
sessment of  a  tax  by  the  clerk,  to  pay  other 
judgments  against  towns. 

And  this  new  is  perhaps  strengthened  by  the 
language  of  ch.  15,  B.  S.,  Sec.  77  provides  that 
DO  execution  shall  issue  on  any  judgment 
igafaiBt  a  town.  Sec.  78  provides  for  the  pay- 
ment of  any  judgpnent,  rendered  by  any  court 
of  this  State. 

And  the  relator  should  have  applied  in  the 
court  below  for  maTidamus  against  the  super- 
▼isora,  and  not  against  the  clerk. 

Mr.  Juftiee  Swayne  delivered  the  opinion 
of  the  court: 

On  the  9th  of  January,  1861,  the  plaintiff  in 
error  recovered  a  Judgment  against  Uie  defend- 
■nt  in  error  for  |1,5W  damages,  and  for  costs. 
The  cause  of  action  was  overdue  interest 
coupons  attached  to  bonds  issued  by  the  town 
of  Beloit  in  payment  of  its  subscription  to  the 
stock  of  the  Racine,  Janesville  and  Mississippi 
Railroad  Company,  pursuant  to  chapter  13  of 
the  local  and  private  laws  of  Wisconsin,  passed 
B«e7WAix. 


in  1863.  The  plaintiff  in  error  instituted  the 
proceedings  in  the  court  below  to  obtain  a  writ 
of  mandamu*,  directed  to  the  town  clerk  of  the 
defendant,  commanding  him  to  assess  the 
amount  necessary  to  pay  the  judgment  and  in- 
terest upon  the  taxable  property  of  the  town, 
and  to  place  the  assessment  upon  the  next 
assessntentand  tax  roll  for  collection.  A  statute 
of  Wisconsin,  ch.  15,  sec.  77,  Rev.  Stat.  1858,  p. 
186,  forbids  the  issuing  of  an  execution  against 
a  town,  and  expressly  prescribes  this  mode  of 
precedure. 

Ample  authority  to  i  sue  the  writ  is  given  by 
the  statute.  The  proceedings  on  the  part  of 
(he  plaintiff  in  error  arc  in  all  things  in  strict 
conformity  to  its  requirements.  The  power  of 
the  circuit  court  to  issue  writs  of  mandamu*  to 
state  officers  in  proper  cases  is  no  longer  an  open 
question  in  this  court ;  and  it  has  been  repeated- 
ly held  to  be  an  appropriate  remedyjia  the  class 
of  cases  to  which  the  one  lying  at  the  found- 
ation of  this  proceeding  belongs.  Knocc  Co.  t. 
AipinaaU,  24  How.,  376  [65  U.  S.,  XVI.,  735]; 
Von  Hoffman  v.  Qiiincy,  4  Wall.,  585  r71  U.  8., 
XVIII..  4081 ;  Biggs  v.  Johnson  Co.,  6  Wall.,  166 
[78  U.  S.,  XVIII..  7681.  We  learn  from  the 
record  that  the  court  below  denied  the  writ 
upon  the  ground  that  the  statute  under  which 
the  bonds  were  issued,  provided  that  the 
requisite  tax  should  be  levied  by  the  supervisors 
of  the  town,  and  that  this  remedy  was  exclusive 
of  all  others.  There  are  several  obvious  an- 
swers to  this  view  of  the  subject.  We  deem  it 
sufficient  to  advert  to  one  of  tnem.  In  the  case 
of  BushneU  v.  Gates,  22  Wis.,  210,  this  pre- 
cise question,  arising  under  the  same  circum- 
stances, came  before  the  Supreme  Court  of 
Wisconsin.  It  was  held  that  the  objection  was 
untenable,  that  the  statute  authorizing  the  writ 
to  go  against  the  town  clerk  applied  to  the  case, 
and  that  it  was  conclusive.  If  there  could 
otherwise  have  been  any  doubt  upon  the  ques- 
tion, this  determination  by  the  highest  court  of 
the  State  giving  a  construction  to  the  statute 
under  consideration,  is  unanswerable.  We  need 
not  further  consider  the  subject. 

Tlu  judgment  belote  is  reversed.  A  mandate 
wiU  be  sent  to  the  Circuit  Court  directing  that  an 
order  be  entered  in  the  ease  in  conformity  with 
this  opinion. 


SAMUEL  C.  MORGAN,  Appt., 

v. 

THE  TOWN  OP  BELOIT  AND  THE  CITY 

OP  BELOIT. 

(See  8.  C  7  WaU.,  US-SU.) 

BUI  in  eguifji  against  eity  and  Umn — remedy  to 
tax,  how  enforced. 

A  bill  Id  equity  will  lie  to  oompel  a  city  and  town 
to  pay  a  judertnent  which  they  are  bound  to  pay  in 
proportion  to  their  taxable  property. 

The  remedy  to  tax  for  the  payment  of  the  Judff- 
ment  may  be  enforced  in  equity. 

[No.  281.] 
Argued  Feb.  tS,  1869.     Decided  Mar.  St,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 
The  bill  in   this  case  was  filed  in  the  court 
below,  by  the  appellant,  to  enforce  payment  of 
a  number  of  judgments  at  law  previously  ob- 
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tamed  by  him  against  the  defendante,  on  cer- 
tain  bonds,  issued  by  the  Town  of  Beloit  on  a 
subscription  to  the  stock  of  a  certain  railroad 
company.  The  bill  contained  only  a  prayer 
for  general  relief.  The  defendants  demurred. 
Thecourt  sustained  the  demurrer  and  dismissed 
the  bill.  Whereupon  the  complainant  took  an 
appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 
^'Vn?****  ^  C«WT>enter,  for  appellant: 
1.  The  complainant,  the  holder  of  these 
bonds,  was  clearly  entitled  to  some  remedy 
against  the  City  for  its  proportion  of  the  sum 
secured  thereby,  and  the  quesUonis:  what  was 
the  appropriate  remedy? 

In  Ooodhue  v.  BeloU,  21  Wis.,  636,  the  Su- 
preme Court  of  Wisconsin  held,  under  a  similar 
provision  of  the  same  charter,  that  a  joint 
action  at  law  could  not  he  maintained  aealnst 
the  Town  and  City.  The  court,  howeyer  very 
stronrfy  intimate  that  a  suit  in  equity  ajtainst 
both  Town  and  City  might  be  maintain^ 

It  is  believed  that  no  action  at  law  can  be 
mauitained  against  the  City  on  these  bonds 
To  such  an  action  the  plea  of  rum  ett  factum  by 
tte  City  would  be  true  in  fact  and  fatal  in  law 
If  any  action  at  law  could  be  maintained 
gainst  the  OU-,  it  would  be  debt  founded  on 
the  statute.  But  then  there  would  be  the  diffi- 
culty of  setUing,  as  between  the  City  and  the 
Town,  the  proportion  which  each  ought  to  pay 
in  an  action  where  the  Town  was  not  a  party 
This  consideration  alone,  it  is  submitted  cives 
a  court  of  equity  Jurisdiction.  There  miwt  be 
a  decree  as  between  the  Town  and  City,  fixing 
their  respective  proportion  of  the  indebtedness 
before  a  decree  can  be  rendered  against  the 
raty.  Hence,  a  court  of  equity  is  the  only 
tribunal  that  can  render  complete  Justice  be- 
tween all  the  parties. 

Again;  if  the  Town  were  compelled  to  pay 
the  whole  debt,  it  would  be  entitled  to  an  action 
against  the  City  for  the  proportion  which  the 
City  ought  to  pay.  Circuity  of  action  is, 
therefore,  avoided  by  maintaining  a  suit  in 
eqmty  against  both.  The  charter  binds  the 
City  to  pay,  not  a  certain  sum  of  money,  nor 
an  ascertained  nor  specified  proportion  of  the 
bonds,  but  a  proportion  to  be  ascertained  by 
extrinsic  facta  and  evidence;  and  the  Town  is 
interested  in  the  question  of  the  amount  to  be 
recovered  against  the  City.  The  Town  should, 
therefore,  be  a  party  to  the  proceeding,  which 
it  can  only  be  in  a  court  of  equity. 

By  the  law  of  Virginia  and  Kentucky,  an 
indorsee   cannot  maintain  an  action  at  law 
against  a  remote  indorser;  but  this  court  has 
held  that,  for  that  reason,  he  might  have  suit 
'"equity.    The  principle  decided  is,  " Equity 
will  niake  that  party  immediately  liable,  who 
is  ultimately  liable  at  law." 
^kMb  T^  MandtmUe,  5  Cranch,  822;  Bank 
U.8  V.  Weiiiger,  2  Pet.,  831. 
This  principle  justifies  the  bill  in  this  case. 
8.  That  this  claim  has  been  reduced  to  judg 
ment  against  the  Town,   is  no  objection  to 
proper  proceedings  against  the  City.      It  is 
only  In  the  case  of  joint  contractors,  that  a 
judgment  against  one  merges  the  contract  aa  to 
the  other. 

8.  The  bill  contains  a  prayer  for  general  re- 
iier,  and  that  is  sufllcient.  Under  such  prayer, 
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the  court  will  grant  the  ordinary  equitable  re- 
lief to  which  the  complainant  in  entitled  upon 
the  facts  stated  in  the  bill.  This  was  held  by 
this  court  in  December  Term.  1850,  subsequent 
to  the  rule  upon  which  the  defendants'  counsel 
rely.     Tayloe  v.  BaUt.  Int.  Co.,  9  How..  890. 

Me»»r».  H.  L.  Pahner  and  B.  Q.  Ryaji, 
for  appellees: 

The  omission  of  any  prayer  for  special  relief 
is  fatal  to  this  bill .  Were  it  not  for  this  appeal, 
we  should  suppose  the  omission  to  be  a  clerical 
mistake. 

There  are,  indeed,  a  few  cases  holding  the 
dangerous  and  inconvenient  rule,  that  a  prayer 
for  ^neral  relief  is  sufficient;  and  that  the 
special  relief  may  be  prayed  for  nt  the  bar  on 
hearing.  But  even  under  that  rule,  the  bill 
must  indicate  by  its  frame  the  special  relief 
sought,  which  this  bill  does  not. 

Is  this  bill  framed  for  a  declaratory  decree 
of  the  proportions  in  which  the  judgments 
should  be  paid  by  the  City  and  Town,  leaving 
the  plaintiff  to  his  mandamu*,  to  enforce  a  tax 
accordingly?  Or  is  the  bill  framed  for  a  decree 
awarding  execution  against  the  defendants? 
Or  is  the  bill  a  con&sion  that  our  pies  in 
abatement,  of  the  non- joinder  of  the  City  in 
the  actions  at  law,  was  well  taken  and  an  effort 
to  establish  the  liability  of  the  City,  after 
judgment  at  law,  by  decree  in  equity? 

We  do  not  know.  A  pleader  who  frames 
his  bill,  with  a  praver  for  general  ivlief  oixlyr, 
even  when  permitted,  does  a  bold  act,  and  is 
bound  to  do  it  skillfully. 

But  this  court  has  wisely  abrogated  the  rule 
that  a  bill  may  be  framed  with  the  prayer  for 
general  relief  only.  Rule  21  given  bv  this 
court  to  the  Federal  Courts  of  Equity,  which  is 
also  Rule  21  in  order,  of  the  court  below,  pro- 
vides that  "The  prayer  of  the  biU  shall  ask  the 
special  relief  to  which  the  plaintiff  supposes 
himself  entitled,  and  also  shall  contain  a  prayer 
for  general  relief." 

Had  the  bill  prayed  any  special  relief  perti- 
nent to  the  case  made  by  ihe  bill,  the  court 
might  have  granted  any  cognate  relief,  under 
the  prayer  for  general  relief.  But  under  the 
prayer  for  general  relief  only,  this  court,  under 
its  most  judicious  rule,  can  grant  no  relief 
whatever.  The  prayer  for  general  relief  must  ■ 
be  accompanyed  by  a  praver  for  special  relief. 
A  prayer  for  general  relief  only,  is,  under  the 
rule,  no  prayer  at  all. 

And  this  bill  stands  as  a  bill  without  any 
prayer,  except  the  prayer  lor  process  and  is 
clearly  demurrable. 

We  refer,  if  reference  be  necessary  on  this 
subject,  to  Story,  Eq.  PL,  sec.  42,  453. 

M:  Jusiiee  Swayne  delivered  the  opinion 
of  thecourt: 

The  bill  of  the  appellant  presente  the  follow- 
ing case:  In  the  year  1863,  the  Legislature  of 
Wisconsin,  by  an  Act  duly  passed,  aulhomed 
the  Town  of  Beloit  to  subscribe  for  $100,000  of 
the  stock  of  a  railroad  company  authorized  to 
construct  a  railroad  from  the  Citv  of  Racine  to 
the  Village  of  Beloit,  and  to  make  paymentin 
it»  bonds  to  be  issued  for  that  purpose.  The 
bonds  were  accordingly  issued.  A  portion  of 
them  came  into  the  hands  of  the  appellMt. 
and  he  recovered  upon  them  the  several  Judg- 
ments at  law  described  In  the  bilL     These 

74  U.S. 


Digitized  by 


Google 


186& 


MOBGAM  V.  BbLOIT. 


619-024 


lodgments  are  all  in  full  force  and  unsatisfied. 
By  an  Act  of  Uie  Legislature,  passed  in  1856, 
the  City  of  Beloit  was  created.  It  embraces  a 
part  of  the  territory  which  before  constituted 
the  Town  of  Beloit.     This  Act  provides: 

"That  all  principal  and  interest  upon  all 
bonds  which  have  heretofore  been  issued  by  the 
Town  of  Beloit  for  railroad  stock  or  other  pur- 
poses, shall  be  paid,  when  the  same  or  any  por- 
tion thereof  shall  fall  due,  by  the  City  and  To wn 
of  Beloit,  in  the  same  proportions  as  if  the  said 
City  and  Town  were  not  dissolved." 

This  provision  was  re-enacted  in  1857. 

It  is  averred  that  the  City  and  Town  ought 
respectively  to  pay  the  proportions  set  forth — 
of  the  judgments — with  interest  from  their 
sereral  dates.  The  prayer  is  for  general  relief. 
The  appellee  demurred.  The  court  sustained 
the  demurrer,  and  dismissed  the  bill.  This  ap- 
peal was  thereupon  taken. 

The  two  corporations  are  as  separate  and  dis- 
tinct as  if  the  territories  they  embrace,  respect- 
ively, had  never  been  united.  It  is  obvious 
that,  without  a  legislative  provision  to  that  ef- 
fect, the  City  would  not  be  answerable  at  law 
for  the  debts  of  the  Town,  incurred  before  the 
former  was  created.  Whether,  but  for  the 
atatnte,  the  City  there  would  have  been  charge- 
able in  equity,  it  is  not  necessarv  to  consider. 
The  statute  is  conclusive  as  to  a  liabilihr,  to  be 
enforced  in  some  form  of  procedure.  The  only 
question  before  us,  whether  there  is  a  remedy 
in  equity.  It  may  be,  as  suggested  by  the  coun- 
sel for  the  appellant,  that  an  action  would  lie 
upon  the  statute.  It  is  also  possible  that  a 
proper  case  for  a  writ  of  mandamu*  might  be 
made.  But  these  inquiries  are  only  material 
IS  bearing  upon  the  question  whether  there  is 
an  adequate  remedy  at  law.  If  so,  a  suit  in 
equity  cannot  be  maintained.  To  have  this 
effect,  the  remedy  at  law  "  must  be  as  plain, 
ade<]|uaie  and  complete,"  and  "  as  practical  and 
efScient  to  the  ends  of  justice,  and  to  its  prompt 
administration,  as  the  remedy  in  equity." 
it  Pet.,  215.  When  the  remedy  at  law  is  of  this 
character,  the  party  seeking  redress  must  pursue 
it.  In  such  cases  the  adverse  party  has  a  con- 
stitutional right  to  a  trial  by  jury.  19  How., 
278  [60  U.  8.,  XV.,  685].  the  objection  is  re 
garded  as  jurisdictional,  and  may  be  enforced 
by  the  court  tua  tponte,  though  not  raised  by 
the  pleadingo,  nor  suggested  by  counsel.  5  Pet. , 
4fl6 ;  2  How. ,  388.  The  provision  upon  the  sub- 
ject in  the  16th  section  of  the  Judiciary  Act  of 
1789,  was  only  declaratory  of  the  pre-existing 
rule. 

In  the  case  before  us,  the  adjustment  of  the 
amount  to  be  paid  by  the  City  will  depend 
upon  accounts  and  computations  founded  upon 
the  proper  assessment  rolls.  In  order  to  bind 
the  Town,  it  is  necessary  that  it  should  be  made 
a  party.  This  cannot  be  done  in  proceedings 
at  law.  If  the  Town  should  be  compelled  to 
pay  the  entire  amount,  the  right  is  given  by 
the  statute  to  recover  back  the  proportion  for 
whkh  the  Citv  is  liable.  This  would  involve 
drcuity  of  Utigatioa.  The  remedy  at  law  is, 
theietote,  neither  plain  nor  adequate. 

The  question,  whether  a  bill  in  equity  will 
lie,  18  disembarrassed  of  this  objection. 

The  authority  to  tax  for  the  payment  of  mu- 
nicipal liabilities,  in  cases  like  this,  is  in  the 
nature  of  a  trust.     Von  Hoffman  v.  Quiney,  4 
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Wall..  655  [71  U.  8.,  XVIII.,  410].  The  Ju- 
risdiction of  a  court  of  equity  to  interfere  in 
all  cases  involving  such  an  ingredient,  is  too 
clear  to  require  any  citation  of  authorities.  It 
rests  upon  an  elementary  principle  of  equity 
jurisprudence. 

'■  The  Dower  is  reserved  to  a  court  of  equitv 
to  act  upon  a  principle  often  above  mentionea, 
namely :  that  whenever  there  is  a  right  it  ought 
to  be  made  effectual."  1  Kaime,  Prin.  Bq. ,  8. 
Where  there  is  a  right  which  the  common  law, 
from  any  iinperfection,  cannot  enforce,  it  is  the 
province  and  duty  of  a  court  of  equity  to  sup- 
ply the  defect  and  furnish  the  remedy.  Qu&k 
V.  Stuyvesant,  2  Paige,  92. 

The  decree  is  reversed.  A  mandate  will  be 
sent  to  the  circuit  court  directing  that  the  de- 
murrer be  overruled,  and  the  cause  proceeded 
in  according  to  the  principles  of  equity  and  the 
rules  of  equity  practice. 

Cited— U  Am.  Bep.,  «(M  (31  Wis.,  125). 


THE  TOWN  OP  BELOIT,  Appt., 

«. 

SAMUEL  C.  MORGAN. 

(See  S.  C,  7  Wall.,  SlB-62(.) 

Town  cannot  compel  »urrend«r  of  town  bondi 
after  a  judgment  at  law  sustaining  them — state 
ttatute. 

After  a  Judgment  at  law  has  oonduslveljr  estab- 
Usbed  the  validity  of  town  bonds,  a  suit  in  equltv 
cannot  be  maintained  by  the  toirn  to  compel  their 
surrender. 

Where  a  state  statute  distinctly  affirms  tliat  the 
bonds  shall  be  paid,  that  is  a  fatal  obleotlon  to  a 
bill  to  compel  their  surrender. 
[No.  281.] 
Argued  Feb.  SS,  1869.    Decided  Mar.  SS,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs.  H.  L.  Palmer  and  E.  O.  Ryan,  for 
appellant: 

The  bonds  in  question  were  not  an  execution 
of  the  authority  granted  by  the  Act  of  Feb,  10, 
1853,  but  were  executed  by  the  officers  of  the 
Town  without  authority  of  law. 

Notwithstanding  the  leaning  of  this  court  to 
overrule  objections  to  the  validity  of  municipal 
bonds,  we  believe  it  has  never  been  doubted 
here,  that  there  must  be  specific  legislative  au- 
thority to  give  validity  to  such  bonds.  That 
was  the  very  point  decided  in  AspinwaU  v. 
Daviess  Co.,  22  How.,  864(68  U.  8.,  XVI. ,296), 
and  is  recognized  in  Knox  Oo.  v.  AspinwaU,  2l 
How.,  539  (82  U.  8.,  XVI.,  208),  and  in  all 
subseauent  decisions  of  the  court  upon  the  sub- 
ject, especially  in  Thompson  v.  Lee  Oo.,  8  Wall., 
827(70  U.  8.,  XVIII.,  177). 

The  bonds  are  void  for  usury  under  the  pro- 
visions of  ch.  172,  of  1851,  limiting  the  rate  of 
interest. 

The  bonds  carry  on  their  face  adequate  no- 
tice of  their  invalidity. 

The  bonds  were  issued  without  valid  consid- 
eration. 

No  subsequent  Act  of  the  Leg^lature  ratified 
these  bonds. 

The  Acts  relied  on  by  the  defendant  as  a 
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ratification,  are  A.ct8  incorporating  the  City  of 
Beloit,  out  of  the  old  Town  of  Beloit,  and 
amending  the  charter. 

Private  Law»,  1856,  991 ;  Private  Laws,  1857, 
437. 

It  is  yery  certain  that  the  Legislature  could 
have  had  no  intention,  by  this  provision,  to  le- 
galize the  unauthorized  issue  of  the  bonds,  nor 
to  ratify  the  bonds. 

We  submit  that  a  statute  cannot  operate  as  a 
ratification  of  a  void  contract,  without  assent 
of  both  parties.  It  is  for  the  Legislature  to 
authorize  the  contract;  but  it  is  for  the  parties 
to  contract.  If  a  legislative  Act  could  operate 
as  a  ratification,  making  valid  what  was  before 
void,  it  is  tlte  Legislature  which  malces  the 
contract,  not  the  parties.  This  point  is  very 
elaborately  settled  by  the  Supreme  Court  of 
Wisconsin,  in  Utubrouek  v.  MUwauiee,  13 
Wis.,  87. 

We  are  not  unaware  of  decisions  in  this 
court,  giving  effect  to  retrospective  statutes. 

SaUerUev.  MaOhewiton.  2  Pet.,  880;  Wation 
V.  Mereer,  8  Pet.,  88;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pel.,  420,  were  all  writs  of 
error  to  stale  courts,  in  which  this  could  and 
did  only  decide  that  there  was  nothing  in  re- 
trospective state  I^slation,  in  civil  matters,  in 
conflict  with  the  Constitution  or  authority  of 
the  United  States. 

Wa/druon  v.  Leland,  2  Pet.,  627,  and  LOand 
V.  WUhinton,  10  Pet.,  294,  are  repetitions  in 
this  court  of  the  same  kind  of  case. 

In  Thompion  v,  Lee  Co.,  above  cited,  an  Act 
was  passed  by  the  Legislature  of  Iowa,  ''Legal- 
izing the  issue  of  county,  city  and  town  corpo- 
ration bonds,  in  the  counties  of  Lee  and  Davis," 
and  providing  that  "the  bonds  issued,  etc.,  shaill 
be  a  valid  lien  upon  the  taxable  property  of  said 
county."  After,  not  before,  the  passage  of  this 
curative  Act,  the  bonds  in  suit  were  issued. 

The  original  authority  of  law  had  been  con- 
ditional on  an  election,  held  to  have  been  ir- 
regular; and  to  cure  that,  the  Legislature, 
which  might  have  given  the  authority  to  issue 
the  bonds  without  election,  gave  a  new  author- 
ity to  issue  them  notwithstanding  the  irregu- 
larity of  the  election;  and  under  &at  authority 
the  bonds  were  issued. 

This  was  held  to  be  a  ratification,  not,  as  we 
understand  it,  of  the  bonds,  but  of  the  authority. 

It  is  submitted  that  here  was  nothing  to  rat- 
ify; no  ratification  intended  or  expressed  by  the 
Legislature;  no  assent  nor  ratification  by  the 
parties;  no  salvation  of  these  bonds  by  legisla- 
tive confirmation. 

The  proofs  disclose  no  act  of  the  Town,  nor 
of  its  officers,  which  operates  as  a  ratification. 

Our  case  is  not  precluded  by  any  previous 
adjudication.  ButhneU  v.  BeloU,  10  Wis..  195, 
was  relied  on  in  the  court  below  as  conclusive 
of  the  validity  of  these  bonds.  An  examina- 
tion of  that  case  will  show  that  it  turned  on  en- 
tirely different  points,  and  that  no  single  ques- 
tion here  argued  was  disposed  of  by  tLe  court. 
The  points  which  we  make  are  open  questions; 
and  it  is  not  deemed  necessary  to  argue  that 
the  Judgment  by  default  pleaded  in  the  answer 
as  an  estoppel,  has  no  such  effect. 
Mr.  v.,  H.  Carpenter,  for  appellee. 

Mr.  Jtutice  Swayne  delivered  the  opinion 
of  the  court: 
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The  bonds  and  ooupoits  to  which  this  litiga- 
tion relates  were  iasaed  under  the  same  statute 
of  Wisconsin,  and  for  the  same  purpose,  as 
those  involved  in  the  preceding;  case,  just  de- 
cided. The  object  of  the  bill  is  to  enjoin  the 
appellee  from  proceeding  in  the  suits  at  law 
which  he  has  instituted  upon  a  part  of  the  se- 
curities in  his  hands;  and  to  have  those  and 
all  others  belonging  to  him,  delivered  up  and 
canceled.  The  court  below  heard  and  dis- 
missed the  case.  It  is  brought  here  by  this  ap- 
peal for  reexamination. 

Numerous  objections  have  been  made  to  the 
validity  of  the  bonds. 

The  argument  on  both  sides  has  been  learned 
and  elaborate.  The  view  which  we  have  taken 
of  the  case  will  render  it  necessary  to  consider 
but  two  of  the  points  to  which  our  attention 
has  been  called. 

I.  On  the  9th  of  January,  1861,  the  appellee 
recovered  a  judgment  at  law  against  the  appel- 
lant upon  another  portion  of  tluse  securities — 
though  not  the  same  with  those  in  question  in 
this  case.  The  parties  were  identical,  and  the 
title  involved  was  the  same.  All  the  objections 
taken  in  this  case  might  have  been  taken  in 
that.  The  Judgment  of  the  court  could  have 
been  invoked  upon  each  of  them,  and  if  it  were 
adverse  to  the  appellant,  he  might  have  brought 
the  decision  here  by  a  writ  of  error  for  review. 
The  court  had  full  jurisdiction  over  the  parties 
and  the  subject.  Under  such  circumstances,  a 
judgment  is  conclusive,  not  only  as  to  the  res 
of  that  case,  but  as  to  all  further  litigation  be- 
tween same  parties  touching  the  same  subject- 
matter,  though  the  res  itself  may  be  different. 

An  apt  illustration  of  this  principle  is 
found  in  Gardner  v.  Buekbee,  8  Cow.,  120. 
Gardner  bought  a  vessel  from  Buekbee,  and 
gave  two  notes  for  the  purchase  money.  Buck- 
bee  sued  him  upon  one  of  the  notes  in  the  Ma- 
rine Court.  Oardner  set  up  as  a  defense,  fraud 
in  the  sale  and  a  want  of  consideration.  A 
verdict  and  judgment  were  rendered  in  his  fa- 
vor. In  a  suit  upon  the  other  note,  in  the 
Common  Pleas  of  the  City  of  New  York,  the 
judgment  in  the  Marine  Court  was  held  to  be 
an  estoppel  upon  the  subject  of  fraud  in  the 
sale.  Bouchaud  v.  Dias,  3  Den.,  288;  Doty  ▼. 
Brown,  4  N.  Y.,  71,  and  Babcoek  v.  Oamp,  13 
Ohio  St.  11,  are  to  the  same  effect  and  equally 
cogent.  Such  has  been  the  rule  of  the  common 
law  from  an  early  period  of  its  history  down  to 
the  present  time.  Ferrar's  ease,  6  Co. ,  8 ;  HUeken 
V.  CamjMl,  2  W.  Bl.,  881;  DucAess  of  King- 
ston's case,  2  Sm.  L.  Cases,  656;  Aurora  v. 
West,  [ante,  42] ;  see,  also,  Birekhead  v.  Brovm, 
5  Sandf.  S.  C,  135.  But  the  principle  reaches 
further.  It  extends  not  only  to  the  questions 
of  fact  and  of  law,  which  were  decidMl  in  the 
former  suit,  but  also  to  the  grounds  of  recovery 
or  defense  which  might  have  been,  but  w»e 
not,  presented. 

In  Henderson  v.  Henderson,  1  Hare,  115.  the 
Viee-ClianeeUor  said:  "In  trying  ijiis  ques- 
tion, I  believe  I  state  the  rule  of  the  court  cor- 
rectly, that  where  a  given  matter  becomes  the 
subject  of  litigatioc  in,  and  of  adjudication  by, 
a  court  of  competent  Jurisdiction,  the  court  re- 
quires the  t>arties  to  bring  forward  their  whole 
case,  and  will  not,  except  under  special  circum- 
stances, permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  a  mattpr 
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which  might  have  been  brought  fonrard  as  a 
put  of  the  subject  in  contest,  but  which  was 
not  brought  forward,  only  because  they  have, 
from  negligence,  ioadvertence,  or  even  acci- 
dent, onutled  a  part  of  their  case.  The  plea  of 
ntjudieata  apphee,  except  in  special  cases,  not 
odIt  to  the  points  upon  which  the  court  was 
required  by  the  parties  to  form  an  opinion  and 
pronounce  a  judgment,  but  to  every  point 
which  properly  belonged  to  the  subject  of  liti- 
gation, and  which  the  parties,  exercising  rea- 
aooable  diligence,  might  have  brought  forward 
St  the  time. 

A  partv  can  no  more  split  up  defenses  than 
indivisiblu  demands,  and  present  them  by 
piecemeal  in  succeasive  suits  growing  out  of 
the  same  transaction.  Brajideriuigle  v.  Coeki, 
Itl  Wend., '^07.  The  judgment  at  law  estab- 
lished conclusively  the  original  validity  of  the 
•ecurities  descritied  in  the  bill,  and  the  liability 
of  the  Town  to  pay  them.  Nothing  is  disclosed  in 
tliecase  which  affects  this  cundiiion  of  things. 
IL  The  City  of  Beloit  was  chartered  by  the 
Legislature  of  Wisconsin  in  1856.  It  embraces 
t  part  of  the  territorv  which  previously  be- 
longed to  the  Town  of  Beloit.  In  the  1 7th  sec- 
tion of  the  charter  it  is  enacted  that  "All  prin- 
cipal and  interest  upon  all  bonds  which  have 
heretofore  been  issued  by  the  Town  of  Beloit 
for  railroad  stock  or  other  purposes,  when  the 
game  or  any  portion  thereof  shall  fall  due,  shall 
be  paid  by  the  City  and  Town  of  Beloit  in  the 
same  proportions  as  if  said  Town  and  City  were 
not  dissolved,"  etc. 

This  provision  was  re-enacted  in  1857  in  an  Act 
amending  the  charter  of  the  City.  No  bonds 
were  issued  in  payment  for  railroad  stock  but 
those  to  a  part  of  which  this  controversy  re- 
lates. The  language  used  by  the  Legislature 
is  clear  and  explicit.  No  gloss  can  raise  a 
donbt  as  to  its  meaning.  It  distinctly  afBrms, 
and  the  affirmation  is  repealed,  that  the  bonds 
shall  be  paid. 

The  only  point  to  be  considered  is  the  effect 
of  this  prov&ion.  That  is  not  an  open  ques- 
tion in  this  court.  Whenever  it  has  be«n  pre- 
sented, the  ruling  has  been  that,  in  cases  of 
bonds  issued  by  municipal  corporations,  un- 
der a  statute  upon  the  subject,  ratification  by 
the  Legislature  is  in  all  respects  equivalent  to 
original  authority,  and  cures  all  defects  of 
power,  if  such  defects  existed,  and  all  irregu- 
larities in  its  execution.  Oelpcke  v.  Dubuque, 
1  WaU.,  220  [68  U.  S.,  XVIII.,  6301:  Thomp- 
umv.Lee  Oo.,  8  Wall.,  827 [70  U.  8.,  XVIIL, 
177].  The  same  principle  has  been  applied 
in  the  courts  of  the  Htates.  WiJiton  v.  Uatr- 
ii*t,  1  Md.  Ch.  Dec.,  66;  Shaw  v.  Norfolk 
Co.  B.  B.  Co.,6  Oray,  180.  This  court  has  re- 
peatedly recognized  the  validity  of  private  and 
curative  statutes,  and  given  them  full  effect, 
where  the  interests  of  private  individuals  were 
alone  concerned,  and  were  largely  involved 
and  affected.  SaUerlee  v.  Matmeuson,  2  Pet., 
380 :  WiUdiuon  v.  Leland,  2  Pet. ,  627 ;  Leland  v. 
WHJdnion,  10  Pet.,  2SJ4;  Watson  v.  Mereer,  8 
Pet,  88;  Chariet  River  Bridge  v.  Warren 
Bridge,  11  Pet,  420;  Stanley  y.  CoU,  5  Wall., 
119  [72  U.  8.,  XVIIL,  602];  OroxaU  v.  SJisr- 
erd.  5  Wall.,  268  [72  U.  8.,  XVIIL,  572].  The 
earlier  and  more  important  of  these  authorities 
are  so  well  Imown  to  the  profession,  and  are  so 
often  referred  to,  that  It  would  be  waste  of 
8ee7WAii. 


time  to  comment  upon  them.  We  hold  this 
objection  also  fatal  to  the  appellant's  case. 

several  other  important  propositions  have 
been  discussed  by  the  learned  counsel  for  the 
appellee.  They  have  not  been  considered,  and. 
we  express  no  opinion  in  regard  to  them. 

T)ie  decree  of  the  Cireuit  Court  is  affirmed. 

Clted-9  Wall.,  411:  20  Wall..  148;  81  D.  S..  633;  M 
n.  S..  »70 ;  100  C.  S.,  528 ;  4  Hugboe,  961 ; IS  Blatohf., 

a4» ;  ea  N.  T..  w. 


WILLIAM  WARD  and  FRANCIS  X. 
WARD,  Plffe.  in  Err., 

«. 
FRANCIS  L.  SMITH. 

(Sees.  C,  7  VTall.,  44T-453.I 

Efffeetof  designation  of  plate  <rf  payment  in  bond 
— tender  at  place— iank,  tehen  agent  for  eoUee- 

•  Hon — authority  of  agent  to  receive  currency  in 
payment — bank-notes,  ithen  not  good  tender — 
bonds  due  enemy,  when  draw  interest — interest 
between  aUen  enemies. 

The  designation  of  a  plaoe  of  payment  in  a  bond 
imports  a  stipulation  that  its  holder  should  have  it 
at  such  place  when  due,  to  reoelvo  payment,  and 
tbat  the  obligors  would  produce  there  the  funds  to 
pay  it. 

If  the  instrument  be  not  lodged  there,  and  the 
obliffor  is  there  at  its  maturity,  with  the  necessary 
funds  to  pay  it,  he  cannot  be  made  responsible  for 
any  future  costs  of  suit  or  interest. 

when  the  instrument  is  lodnred  with  a  bank  for 
collection,  the  bank  becomes  the  agent  of  the  payee 
or  obligee  to  receive  payment. 

Without  special  authority,  an  agent  can  only  re- 
ceive payment  of  the  debt  due  his  principal  In  the 
legal  currency  of  the  country,  orin  bills  which  pass 
as  money  at  tneir  par  value. 

A  bank  is  not  agent  of  the  payee  for  colleotion  of 
bonds  not  deposited  with  it,  although  payable 
there. 

Bank-notes  not  current  at  their  par  value,  nor 
rodoemable  on  presentation,  are  not  a  good  tender 
to  principal  or  agent,  whether  they  are  objected  to 
at  the  time  or  pot. 

A  oollecting  agent  can  recel  ve  for  the  debt  of  bis 
principal  only  legal  tender,  or  money  which  passes 
atpar. 

Bonds  drew  interest  pending  the  civil  war  when 
the  principal  debtor  resided  within  the  lines  of  the 
IT nion  forces,  and  the  bonds  were  there  payable, 
although  the  creditor  was  within  the  C!onfederate 
lines. 

The  rule  that  interest  is  notreoorerable  on  debts 
between  alien  enemies  can  only  apply  when  the 
money  is  to  be  paid  to  the  lielligerent  directly, 

[No.  117]. 
Argued  Mar.  19,  1869.     Decided  Mar.  29,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the 
amount  alleged  to  be  due  upon  certain  bonds. 
The  trial  below  having  resulted  in  a  verdict 
and  judgment  for  $14,310,  with  costs,  in  favor 
of  the  plaintiff,  the  defendants  sued  out  this 
writ  of  error. 

NOTK.— StMpeiMton  of  intereti  duririo  war. 

A  prohibition  of  all  intercourse  with  an  enemy 
during  a  war,  furnishes  a  Just  reason  for  the  abate- 
ment of  interest  on  debts  due  to  subjects  of  the 
belligerent.  Conn,  v,  Penn.,  Pet.  C.  C,  498:  Jack- 
son Ins.  Co.  v.  Stewart,  6  Am.  L.  Beg.  N.  S.,  732 ; 
Begler  v.  Wnller,  3  Am.  L.  T.  Rep.,  157. 

This  rule  does  not  apply  where  creditor  remains 
in  debtor's  country  during  war  or  has  an  agent  there 
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Dbo.  TbbjI, 


A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mettri.  Arthur  O.  Brown  and  F.  W. 
Bnine.  for  plaintiffs  in  error: 

1.  When  securities  are  left  with  a  bank  for 
collection,  the  bank  is,  ijao  faeto,  made  the 
agent  of  the  payee,  to  receive  payment  thereof. 
It  is  the  agent  of  the  paree,  not  of  the  piyer. 

Grant,  Bank.,  2,  !i,4 ;  Duhl.  Pale^, Agt.,  91. and 
notet:  Pars.  Merc  L.,  144;  Marine  Bk.  v.  Fui- 
ton  Bk.,%  WaU..  868  [69 U.  8.,  XVII..  785]: 
Marine  Bank  v.  Bwikmore,  88  111.,  468;  Smith 
v:  ®WM  Co.  Bk.,  22  Barb.,  627;  Bk.  of  Wash. 
V.  TripleU,  1  Pet.,  35;  App.  to  Bow  v.  Younif, 
2  Brod.  &  B.,  184;  6  EneJTom.  L.,  165;  Best, 
J.,  in  FiOer  v.  BeMey,  2  Watts  «S;  8.,  458. 

2.  The  bank  may  release  the  payer  by  receiv- 
ing payment  in  gold,  silver,  copper,  drafts,  or 
checks  on  other  ranks,  or  private  bankers,  bank 
notes  of  its  own  or  other  banks,  circulating  at 
or  below  par. 

It  matters  not  what  may  be  the  particular, 
kind  or  forms  of  money  accepted  b^  the  bank; 
its  relation  of  agent  towards  its  principal  and 
the  debtor  ceases,  the  moment  the  funds  so  re- 
ceived are  mingled  with  its  own  funds  and 
credit  is  f^ven  on  its  books  for  the  amount  so 
collected,  as  cash. 

The  relationship  of  debtor  and  creditor  from 
that  moment  subMsts  between  the  bank  and  its 
former  principal,  and  the  bank  is  liable  for  the 
whole  amount  so  credited. 

Edw.  Bail.,  66;  Story,  Bail.,  sec.  88;  Pars. 
Merc.  L.,  144;  WaOace  v.  MeConneU,  13  Pet., 
186,  150;  Bk.  of  U.  8.  v.  Bk.  ofGa.,  10  Wheat., 
838;  Levvy.  Bk.  of  U.  S..  4  Dall,  284;  Marine 
Bk.  V.  Bimei/,  28  111.,  90;  Marine  Bank  v. 
Ruthmore,  28  111.,  468;  Tinkham  ▼.  Heyteorth, 
81  lU.,  522;  Sobi»on  v.  Beall,  26  Ga.,  17;  Ma- 
rine Bk.  V.  Fulton  Bk.  (mpra) ;  Lovirey  v. 
Murrell,  2  Port.,  280;  Bonore  v.  Colmesnil,  1  J. 
J.  Marsh.,  506,  528;  Bk.  of  Northern  Liberties, 
T.  <7on««,43Pa..6S7. 

8.  It  was  stipulated  in  the  bonds,  that  they 
should  be  payable  at  the  Farmers'  Bank;  and 
it  was  thus  made  part  of  the  contract  that  all 
the  bonds  should  be  deposited  in  that  bank  by 
the  pavee,  Smith,  at  maturity  or  before,  so  that 
the  obligors  might  be  able  to  make  payment  of 
them  at  that  bank,  according  to  the  law  and 
usage  of  ^nks,  in  making  cdlections  and  re- 
ceiving payments. 

WaUaee  v.  McConneU,  18  Pet.,  150;  FiOer  v. 
BeckUy,  2  Watts.  &  8. ,  458 :  Brabaton  v.  Gibson, 
0  How.,  263;  Swift  v.  Hathaway,  1  Gall.,  417. 

4.  Finally,  the  plaintiffs  in  error  contend 
that  the  court  below  erred  in  instructing  the 
jury  that  the  plaintiffs  in  error  were  not  enti- 
tled to  the  benefits  of  any  of  the  credits  or  pay- 


ments, either  at  their  par  or  actual  value,  ex- 
cept the  three  credits  mentioned  in  said  instruc- 
tion; and  in  holding  plaintiffs  in  error  liable  for 
interest  on  the  enUre  balance  during  the  war. 

Jackson  Ins.  Co.  v.  Steieart,  17  Am.  Law 
Reg.  (6  N.  S.),  782,  and  note  735;  Tucker  v. 
Watson,  17  Am.  Law  Reg.,  6  N.  8.,  220: 
Brewer  v.  Hastie,  8  Call.  (Va.).  22;  Uoare  v. 
Allen,  2  Dall.,  102;  Foneraft  v.  NagU,  8  Dall.. 
188;  Letter  of  Mr.  Jefferson,  1  Am.  St.  Pap., 
257,  804r^l2;  Code  of  Va.,  1860,  Ut.  18,  ch. 
58,  p.  348,  sees.  15.  16. 

Messrs,  B.  J.  and  J.  L.  Brent,  for  defend- 
ant in  error: 

The  question  simply  is,  whether  a  debtor  on 
three  notes  payable  at  a  particular  bank,  where 
only  one  of  the  notes  is  left  for  collection,  has 
a  right  to  deposit  depreciated  notes  of  suspend- 
ed banks  in  payment  for  one  or  all  these  notes. 

The  very  statement  of  the  question  woald 
seem  to  furnish  its  own  answer. 

Bo  far  as  relates  to  the  first  note  which  was 
deposited  for  collection,  the  bank  may  have 
had  an  implied  authority  to  collect  in  currency ; 
but  that  did  not  authorize  a  receipt  of  notes  of 
insolvent  banks. 

18  Wend..  101. 

Chief  Justice  Holt  declared,  in  Ward  v.  Etan*, 
2  Ld.  Raym.,  930,  that  "  Where  a  servant  is 
sent  to  receive  monev  on  a  bill,  he  cannot  ac- 
cept a  note  instead  of  money  without  the  par- 
ticular directions  of  his  master." 

He  further  decided  that,  "  If  the  master  re- 
turns the  note  which  his  servant  has  taken,  it 
is  no  paymenL" 

To  the  same  effect  is  Story,  Ag.,  sees.  98, 
101. 

The  principle  of  the  case  in  18  Wend.,  105, 
so  far  as  it  ignores  the  seienler  of  the  party  pay- 
ing current  bank-notes  in  ignorance  of  the  stop- 
page of  the  bank,  seems  to  be  santioned  by  the 
courts  of  Me.,  Vt.,  and  N.  H. 

22  Me.,  88;  11  Vt.,  576;  9  N.  H..  862. 

This  is  held  to  be  the  true  doctrine. 

2  Pars.  N.,  190,  and  notes;  Story,  Prom.  N.. 
sec.  889,  note  2. 

But  it  is  denied  in  Pa.,  Tenn.,  Va.,  La.,  and 
Mass. 

See  Smith,  Merc.  L.,  528,  n.,  ch.  13,  sec  2. 

But  in  our  case,  the  seieater  is  not  only  shown 
by  the  stipulation  of  the  parties  as  to  the  no- 
torious depreciation  of  Virginia  funds  in  the 
market,  but  by  the  evidence  of  the  defendant. 
Ward,  that  he  had  purchased  this  paper  at  a 
large  discount  for  the  special  purpose  of  mak- 
ing this  payment. 

There  can  be  no  doubt  that  a  bank  receiving 
notes  for  collection  is  a^nt  for  the  owner,  but 
only  pro  hoc  vice  to  receive  payment  in  money. 


authorized  to  receive  the  debt.  Conn.  v.  Penn.,  Pet. 
C.  C„  4W;  Dennlston  v.  Imbrie,  8  Wash.,  8W:  Lasb 
V.  Lambert,  16  Minn.,  416 ;  S.  C,  2  Am.  Rep..  142. 

Nor  does  It  apply  If  an  aooount  oon tains  a  charge 
for  interest  during  war  and  there  Is,  after  peace,  a 
promise  to  pay  the  amount,  or  the  aooount  la  in 
fact  or  law  a  settled  account  from  which  a  prom- 
ise results  by  operation  of  law.  BalnbridKe  v.  WU- 
oocks.  Bald.,  536. 

Interest  is  not  allowed  durlngr  the  time  the  rivht 
of  action  is  suspended  by  war.  Mayer  r.  Ueed,  87 
Oa.,4S2;  Selden  v.  Preston,  11  Bush.,  191;  Beglorv. 
Waller,  8  Am.  L.  T.  Rep.,  167. 

Interest  on  loans  made  previous  to  and  maturing 
after  the  commencement  of  war,  ceases  to  run  dur- 
ing the  subsequent  continuance  of  the  war,  al- 
though Interest  was  stipulated  in   the  contract. 


Brown  v.  Hiatts,  8S  C.  8.  (16  WaU.).  177 ;  Walker  r. 
Beaucbler,  27  Oratt.,  5;i ;  Fred  v.  Dixon,  27  Oratt.. 
641. 

Where  the  holder  of  a  note  parted  wlUi  It  before 
it  fell  due,  entered  the  army  of  the  otherpower,  and 
after  his  return  became  repoeootiscd  of  the  note, 
which  was  then  long  past  due,  the  maker  during 
the  whole  time  continuing  a  resident  of  the  Stats, 
the  bolder  recovered  Interest  during  the  war. 
Thomas  v.  Hunter,  29  Md.,  406. 

Where  a  creditor  resided  within  the  terricory  of 
one  and  the  debtor  within  the  territory  of  the  other 
of  the  twIUgerent  powers,  such  debtor  Is.  under  the 
rules  of  public  law.  entitled  to  an  abatement  of  in- 
terest durine  time  the  war  lasted.  Roberts  V.  Cooke. 
28  Oratt.,  207;  McVeigh  v.  B'k  of  Old  Dom..  M 
Qratt.,  188. 
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ud  when  that  is  collected,  the  debtor  is  dis- 
charged This  principle  explains  22  Barb.,  627, 

and  cognate  cases. 

Here,  all  the  authority  is  to  collect  the  not« 

MCordlDg  to  its  tenor,  and  being  payable  in 

dollua  on  its  face,  there  is  no  authority  to  take 
uf  thing  which  is  not  dollars,  or  at  least  notes 
of  wlrait  banks,  current  as  money. 

13  Iowa,  256. 

Again ;  upon  the  conceded  facts  in  this  case, 
'  Uwdefendiuit,  Ward,  knew  that  the  bank  held 
his  note,  payable  in  dollars,  and  that  he  was 
olleiisg  and  the  officers  of  t^e  bank  were  re- 
ceiving, leas  than  dollars. 

The  holder.  Smith,  was  not  bound  by  this 
improiwr  tender  or  deposit,  until  he  had  an  op- 
portanity  to  accept  or  reject. 

Soan  V.  Petrie,  16  Dl.,  262. 

Interest  was  legally  due  on  all  these  notes. 

The  first  note  matured  in  February,1861,  and 
the  defendants  failed  to  pay  it,  although  it  re- 
mained overdue,  and  in  the  Federal  lines  dur- 
ing the  whole  war. 

All  liquidated  demands  bear  interest  in  law. 

7  Wend.,  109;  20  Wend.,  161;  Sipperly  v. 
Saeart.  50  Barb.,  62. 

Bat  it  will  be  argued  that  interest  is  suspended 
dnriDgthe  war  because  Smith.the  legal  holder, 
waa  in  the  Confederate  lines. 

AU  the  learning  in  faror  of  this  proposition 
will  lie  found  embodied  in  the  following  cases: 

Tueker  v.  Walton.  6  Am.  Law  Reg.  (N.  8.), 
888:  Sanger  v.  Aiibott,  6  Wall.,  535  (73  U.  8., 
XVm.,  «41). 

To  apply  such  a  principle  to  this  case  would 
he  grossly  unjust,  because  Ward  was  the 
Tenaee,  in  full  possession  of  the  land  in  pay- 
ment of  wliich  these  notes  were  given. 

In  such  a  case  the  courts  of  Va.  have  held 
that  interest  will  run,  though  the  payment  of 
the  principal  was  delayed  by  an  adverse  claim. 

8mtn  T.  Jama,  6  Band. ,  465 ;  Broekenbrtmgh 
vB}ilh»,Z  Leigh,  619;  OUver  v.  OiOam,  1 
OrU.,298. 

In  this  case  the  principal  debtor,  Ward,could 
have  protected  himself  from  interest  by  paying 
the  money  at  AJexandria,  where  it  was  made 
payable,  and  which  was  in  the  lines.  The  prop- 
er^ told  and  the  place  of  payment  were  all  on 
this  aide  of  the  belligerent  lines,  and  Smith  but 
a  naked  trustee. 

Surely  Ward  ought  to  pay  interest,  as  an 
equivalent  for  the  use  of  the  land.  But  one  of 
the  makers,  Francis  X.  Ward,  was  with  the 
plaintiff.  Smith,  on  the  other  side  of  the  lines, 
and  in  such  a  case  the  interest  runs,  as  decided 
in/Htrfv.  Chrutie,  4  H.  &  McH.,  161. 

No  principle  of  public  policy  was  contra- 
vened if  Warn  had  paid  or  tendered  the  money 
at  the  office  of  the  Farmers'  Bank  at  Alexan- 
dria, because  the  t^nt  and  himself  were  both 
in  the  Federal  jurisdiction ;  and  the  reason  of 
the  rule  prohibiting  intercourse  with  the  enemy 
•pplied  as  between  Mr.  Marbury,  the  cashier, 
ud  Mr.  Smith,  inhibiting  any  intercourse  be- 
tween them,  and  to  the  relation  of  Ward  and 
the  bank.    Tliis  is  clear  upon  authority. 

0»»».  V.  Pa.,  Pet.  (C.  C)  496;  DenniiUm  v. 
A»We,  3  Wa»h.  (O.  0..)  899. 

Mr.  Jiutiee  Field  delivered  the  opinion  of 
thecoort; 

In  August,  1860,  the  defendant,  William 
Bee  7  Wall.  U.  8.,  Book  19. 


Ward,  purchased  of  the  plaintiff,  then  admin- 
istrator of  the  estate  of  William  Leggett,  de- 
ceased, certain  real  property,  situat^  in  the 
State  of  Virginia,  ana  gave  him  for  the  consid- 
eration money,  the  three  joint  and  several 
bonds  of  himself  and  co-defendant,  upon  which 
the  present  action  is  brought.  These  bonds, 
each  of  which  is  for  a  sum  exceeding  $4,000, 
l)ear  date  on  the  22d  of  that  month,  payable 
with  interest,  in  six,  twelve  and  eighteen 
months  after  date, "  at  the  office  of  discount  and 
deposit  of  the  Farmers'  Bank  of  Virginia,  Al- 
exandria." 

In  February.  1881,  the  first  bond  was  depos- 
ited at  the  bank  designated  for  collection.  At 
the  time  there  was  indorsed  npon  it  a  credit  of 
over  $500,  and  it  is  admitted  that  subsequently, 
the  further  sum  of  $2,500  was  received  by  the 
plaintiff,  and  that  the  amount  of  certain  taxes 
on  the  estate  purchased,  paid  by  the  defend- 
ants, is  to  be  deducted. 

In  May,  1861,  the  plaintiff  left  Alexandria, 
where  he  then  resided,  and  went  to  Prince 
William  County  and  remained  within  the  Con- 
federate military  lines  during  the  continuance 
of  the  civil  war.  He  took  with  him  the  other  two 
bonds  which  were  never  deposited  at  the  Farm- 
ers' Bank  for  collection.  Whilst  he  was  thus  ab- 
sent from  Alexandria,  the  defendant,  William 
Ward,  deposited  with  the  bank  to  his  credit,  at 
different  times  between  June,  1861,  and  April, 
1863,  various  sums  in  notes  of  different  banks 
of  Virginia,  the  nominal  amount  of  which  ex- 
ceeded by  several  thousand  dollars  the  balance 
due  on  the  first  bond.  These  notes  were  at  a 
discount  at  the  times  they  were  deposited,  vary- 
ing from  eleven  to  twen^three  per  cent.  The 
cashier  of  the  bank  indorsed  the  several  sums 
thus  received  as  credits  on  the  first  bond;  but 
he  testifies  that  he  made  the  indorsement  with- 
out the  knowledge  ur  request  of  the  plaintiff. 
It  was  not  until  June,  1865,  that  the  plaintiff 
was  informed  of  the  deposits  to  his  credit,  and 
he  at  once  refused  to  sanction  the  transaction 
and  accept  the  deposits,  and  gave  notice  to  the 
cashier  of  the  bank  and  the  defendants  of  his 
refusal.  The  cashier  thereupon  erased  the  in- 
dorsements made  by  him  on  the  bond. 

The  defendants  now  claim  that  they  are  en- 
titled to  have  the  amounts  thus  deposited  and 
indorsed,  credited  to  them  on  the  bonds,  and 
allowed  as  a  set-off  to  the  demand  of  the  plaint- 
iff. They  make  this  chiim  upon  these  grounds: 
that  by  the  provision  in  the  bonds.makmg  them 
payable  at  the  Farmers'  Bank  in  Alexandria, 
the  parties  contracted  that  the  bonds  should  be 
deposited  there  for  collection  either  before  or  at 
maturity ;  that  the  bank  was  thereby  constituted, 
whether  the  instruments  were  or  were  not  de- 
posited with  it, the  agent  of  the  plaintiff  for  their 
collection;  and  that  as  such  agent  it  could  re- 
ceive in  payment,  equally  with  gold  and  silver, 
the  notes  of  any  banks,  whether  circulating  at 
par  or  below  par,  and  discharge  the  obligors. 

We  do  not  state  these  grounds  in  the  precise 
language  of  counsel,  but  we  state  them  substan- 
tially. 

It  is  undoubtedly  true  that  the  designation  of 
the  place  of  payment  in  the  bonds  imported  a 
stipulation-that  their  holder  should  have  them 
at  the  bank,  when  due,  to  receive  payment,and 
that  the  obligors  would  produce  there  the  funds 
to  pay  them.  It  was  inserted  for  the  mutual 
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conTenience  of  the  parties.  And  It  is  the  gen- 
eral ussge  In  such  cases  f  oi  the  holder  of  the  in- 
Btrument  to  lodge  it  with  the  bank  for  collec- 
tion, and  the  ptuty  bound  for  its  payment  can 
oUl  there  and  take  it  up.  If  the  instmment  be 
not  there  lodged,  and  the  obligor  is  there  at  its 
maturity  with  the  necessary  funds  to  pay  it,  he 
80  for  satisfies  the  contract  that  he  cannot  be 
made  responsible  for  any  future  damases.either 
as  costs  of  suit  or  interest,  for  delay,  when  the 
instrument  is  lodged  with  the  bank  for  collec- 
tion, the  bank  becomes  the  agent  of  the  payee 
or  obligee  to  receive  payment.  The  agency  ex- 
tends no  further,  ana  without  special  authority 
an  agent  can  only  receive  payment  of  the  debt 
due  his  principal  in  the  legal  currency  of  the 
country,  or  in  bills  which  pass  as  money  at  their 
par  value  by  the  common  consent  of  the  com- 
munity. In  the  case  at  bar  only  one  bond  was 
deponted  with  the  Farmers'  Bank.  That  insti- 
tution, therefore,  was  only  agent  of  the  payee 
for  its  collection.  It  had  no  authority  to  receive 
payment  of  the  other  bonds  for  him  or  on  his 
account.  Whatever  it  may  have  received  from 
the  obligors  to  be  applied  on  the  other  Ixjnds.it 
receivea  as  their  agent,  not  as  the  agent  of  the 
obligee.  If  the  notes  have  depreciated  since  in 
its  poe8ession,the  loss  must  be  adjusted  between 
the  bank  and  the  depositors;  it  cannot  fall  upon 
the  holder  of  the  bonds. 

But  even  as  agent  of  the  payee  of  the  first 
bond,  the  bank  was  not  authoruced  to  receive  in 
its  payment  depreciated  notes  of  the  banks  of 
Virginia.  The  fact  that  those  notes  constituted 
the  principal  currency  in  which  the  ordinary 
transactions  of  business  were  conducted  in  Alex- 
andria, cannot  alter  the  law.  The  notes  were 
not  a  legal  tender  for  the  debt,  nor  could  they 
have  been  sold  for  the  amount  due  in  legal  cur- 
rency. The  doctrine  that  bank-bills  are  a  good 
tender,  unless  objected  to  at  the  time,  on  the 
ground  that  they  are  not  money,  only  applies  to 
current  bills,  which  are  redeemed  at  the  counter 
of  the  bank  on  presentation,  and  pass  at  par 
value  in  business  transactions  at  the  place  where 
oflTered.  Notes  not  thus  current  at  their  par 
value,  nor  redeemable  on  presentation,  are  not 
a  good  tender  to  principal  or  agent,  whether 
they  are  objected  to  at  the  time  or  not. 

In  Ontario  Bank  v.  Ughtbody,  18  Wend., 105, 
it  was  held  that  the  payment  of  a  check  in  the 
bill  of  a  bank  which  had  previously  suspended 
was  not  a  satisfaction  of  the  debt,  though  the 
suspension  was  unknown  by  either  of  the  par- 
ties, and  the  bill  was  current  at  the  time,  the 
court  observing  that  the  bills  of  banks  could 
only  be  considered  and  treated  as  money  so  long 
as  they  are  redeemed  by  the  bank  in  soecie. 

That  the  power  of  a  collecting  agent,  by  the 
general  law,  is  limited  to  receiving  for  the  debt  of 
Sis  principal  that  which  the  law  declares  to  be  a 
legal  tender.or  which  is  by  common  consent  con- 
sidered and  treated  as  money,  and  passes  as  such 
at  par,  is  established  by  all  the  authorities.  The 
only  condition  they  impose  upon  the  principal, 
if  anything  else  is  received  by  his  agent,  is,  that 
he  shall  inform  the  debtor  that  he  refuses  to 
sanction  the  unauthorized  transaction  within  a 
reasonable  period  after  it  is  brought  to  his  knowl- 
edge. Story,  Prom.  N.,  sees.  115,  889;  Gray- 
don  V.  Patt«r»on,  18  la.,  256;  Ward  v.  Utant,  i 
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Ld.  Raym.,  930;  ffotpordv.  Ghapman,  4  Cair. 
&P.,508. 

The  objection  that  the  bonds  did  not  draw 
interest  pendingUie  civil  war  is  not  tenable. 
The  defendant,  Ward,  who  purchased  the  land, 
was  the  principal  debtor,  and  he  resided  within 
the  lines  of  the. Union  forces,  and  the  bonds 
were  there  payable.  It  is  not  necessary  to  con- 
sider here  whether  the  rule  that  interest  is  not 
recoverable  on  debts  between  alien  enemies.dur- 
ing  war  of  their  respective  countries,  is  appli- 
cable to  debts  between  citizens  of  States  in  re- 
bellion and  citizens  of  States  adhering  to  the 
National  Government  in  the  late  civil  war.  That 
rule  can  only  apply  when  the  money  is  to  be 
paid  to  the  belligerent  directly.  When  an  affent 
appointed  to  receive  the  money  resides  within  the 
same  jurisdiction  with  the  debtor,the  latter  can- 
not justify  his  refusal  to  pay  the  demand,  and, 
of  course,  the  interest  which  it  bears.  It  does 
not  follow  that  the  agent.if  he  receive  the  money, 
will  violate  the  law  by  remitting  it  to  bis  alien 
principal.  "The  rule,"  says  Mr.  Jtutiee  Wash- 
mgtoD,  in  Conn  v.  Penn,  "can  never  apply  in 
cases  where  the  creditor,  although  a  subject  of 
the  enemy.remains  in  the  country  of  the  debtor, 
or  has  a  known  agent  there  authorized  to  receive 
the  debt,  because  the  payment  to  Euch  creditor 
or  his  agent  could  in  no  respect  be  construed 
into  a  violation  of  the  duties  imposed  by  a  state 
of  war  upon  the  debtor.  The  payment  in  such 
cases  is  not  made  to  an  enemy,  and  it  is  no  ob- 
jection that  the  agent  may  poesiblv  remit  the 
money  to  his  principal.  If  he  should  do  so,  the 
oflfense  is  imputable  to  him,  and  not  to  the  per- 
son paying  him  the  money.  1  Pet.  (C.  C.) , 
496;  Denniiton  v.  Imbrie,  4  Wash.  (C.  C),  395. 
Nor  can  the  rule  apply  when  one  of  seTetal 
joint  debtors  resides  within  the  same  countiy 
with  the  creditor,  or  with  the  known  axent  of 
the  creditor.  It  was  so  held  in  Paid  v.  Chriitia, 
4  Uarr.  &  McH.,  161. 

Here  the  principal  creditor  resided,  and  the 
agent  of  the  creditor  for  the  collection  of  the 
first  bond  was  situated  within  the  Federal  linea 
and  jurisdiction.  No  rule  respecting  intercoone 
with  the  enemy  could  apply  as  between  Mar- 
bury,  the  cashier  of  the  bank  at  Alexandria,  and 
Ward,  the  principal  debtor  residing  at  the  same 
place. 

The  principal  debtor  being  within  the  Union 
lines  could  have  protected  himself  against  the 
running  of  interest  on  the  other  two  bonds,  by 
attending  on  their  maturity  at  the  bank,  where 
they  were  made  payable,  with  the  funds  neces- 
sary to  pay  them.  If  the  creditor  within  the 
Confederate  lines  had  not,  in  that  event,  an 
agent  present  to  receive  payment  and  gurr^der 
the  bonds,  he  would  have  lost  the  ri^t  to 
claim  subsequent  interest. 

Judgment  affirmed. 
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THITK'8  BANK  OF  BUFFALO,  Appt., 
«. 

THE  PROCEEDS  OF  THE  SCHOONER. 
ROBERT  EMMETT,  Robert  Smith, 
CUimant. 

(8ee  S.  C  7  WaU.,  (MHIS6.) 

Jkrtgage  of  vettel,  whtrt  rea>rded—preferenee» 
ii^Congr«i*  ha*  power  topau  a  reeerding  Act. 

The  home  port  la  the  one  at  which  mortgaKee  of 
Tcnels  are  to  be  recorded,  under  the  Act  of  July 
ath,  18IS0. 

Mortffave  of  a  reaael  recorded  under  said  Act,  baa 
preference  over  one  subaequently  recorded  under 
■U  Act,  although  the  flnt  mortgage  was  not  re- 
lied at  the  end  of  a  year  In  pursuance  of  a  state 
Act* 

Oongress  has  power  over  the  title  and  property  of 
Tcaseu  of  the  United  States  to  such  an  extent  as  to 
eosble  It  to  pass  a  Beoording  Act. 

[No.  85.] 
Argued  Fib.  17,  1869.     Decided  Mar.  £9,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  New 
Toik. 

TUa  is  an  appeal  from  the  decree  of  the  court 
below,  which  reversed  the  decree  entered  Apr. 
18,  1888,  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  New  York, 
difectingtbe  proceeds  of  the  sale  of  the  schooner, 
Robert  Emmett,  remaining  in  the  registry  of 
said  conn,  to  be  paid  to  White's  Bank  of  Buf- 
falo, the  petitioner. 

The  case  is  stated  by  the  court. 

Jfr.  I>,  K.  Haddock,  for  appellant: 

The  mortgage  of  White's  Btmk  upon  the 
schooner  Robert  Emmett,  was  recorded  as  re- 
quired bv  the  Act  of  Congr^  passed  July  29, 
1850(9  U.  8.  Stat.,  440).  viz.: 

The  Act  of  the  Legislature  of  the  State,  so  far 
as  it  requires  chattelmortgages  upon  Tsssels  to 
be  recorded,  is  a  regulation  of  commerce,  and 
therefore  repugnant  to  that  clause  of  section  8 
of  the  Oonatltution  which  provides:  "Congress 
shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States, 
and  with  the  Indian  tribes. 

2  Story,  Const. ,  p.  8,  sec.  1067,  3d  ed ;  1  Kent, 
Com.,  437;  Rawle,  Const.,  81;  Berg.  Const., 
291;  2  Curt.  Const.,  870;  Pom.  Const.,  205; 
Pws.  Merc  L.,  880.  ad  ed.;  1  Pars.  Mar.  L.. 
56;  The  Ohutan,  2  Story,  456;  4  Wheat.,  122; 
5  Wheat.,  1;  Farrar,  Const.,  108,  826,  78,  380, 
141;  Qibion*  v.  Ogden,  9  Wheat.,  1 ;  Brown  v. 
Maryland,  12  Wheat,  447. 

The  law  of  1850  overrides  a  state  law.  The 
Martha  WaMngion,  25  Mon.  Law  Rep.,  22. 

The  omission  to  reflle  the  White's  Bank  mort- 
gige  according  to  the  laws  of  New  York,  did 
not  affect  its  validitv  as  between  the  parties 
thereto. 

wan  V.  Clapp,  41  Barb..  645;  Thompson  v. 
Ton  Veehten,  27  N.  Y.,  868;  HiU  v.  Beebe,  13 
K  Y.,  566;  Meeeh  v.  Patehin.  14  N.  Y.,  71; 
%  V.  Gamely,  19  N.  Y. ,  496 ;  We»teott  v.  Gunn, 
4Duer..  107. 

Mr.  Shermaa  F.  Rogers,  for  respondent: 

The  mortgage  to  the  appellant  is  void  as 
*pio»  the  respondent,  because  the  filing  thereof 
n*  not  renewed  in  accordance  with  the  statute. 

4  R  8.  EdoL's  ed.,  435,  sees.  1  and  2;  Elyi. 
Canleg,  19  N.  T.,  490. 

■  The  necessity  for  a  renewal  of  the  filing  was 
8ce7WAiiU 


not  obviated  by  the  fact  that  the  mortgage  had 
become  absolute. 

Ely  V.  CarrUey  (lupra.) 

The  Act  of  Congress  of  July  28,  1850,  "pro- 
viding for  the  recording  of  conveyances  of  ves- 
sels, and  for  other  purposes "  (9  Stat,  at  L., 
440),  does  not  supersede  the  necessity  of  filing 
mortgages  on  vessels,  as  required  by  the  Statute 
of  the  State  of  New  York. 

If  Congress  has  power  to  enact  this  registry 
law  for  the  protection  of  creditors,  purchasers, 
etc.,  simply  because  a  ship  is  a  vehicle  of  com- 
merce, they  have  also  the  power  to  enact  a  simi- 
lar law  in  relation  to  all  locomotives,  cars, 
wagons,  sleighs  and  other  vehicles  used  in  car- 
rying on  of  commerce  between  the  States  and 
with  foreign  nations. 

The  Act  of  Congress  does  not  supersede  the 
necessity  of  filing  under  the  state  law,  because 
it  is  not  repugnant  to,  and  does  not  in  any  man- 
ner conflict  with,  that  law. 

In  the  application  of  the  principle  of  the  su- 
premacy of  the  laws  of  Congress  in  a  case  where 
the  state  law  is  but  the  exercise  of  a  reserved 
power,  the  repugnance  or  conflict  should  be  di- 
rect and  positive,  so  that  the  two  Acta  cannot  be 
reconciled  or  consistently  stand  together. 

Sinnot  v.  Davenport,  22  How.,  227  (68  U.  8., 
XVI.,  248);  Oilman  v.  Philadelphia,  8  Wall., 
780  (70  U.  8..  XVIII.,  101);  Steamthip  Co.  v. 
Port  Warden*,  6  Wall.,  81  (78  U.  8.,  XVIII., 
749);  GiUmnt  v.  Ogden,  9  Wheat.,  204;  Witt- 
ton  V.  Black  Bird  Or.  Co.,  2  Pet,  245. 

Mr.  JiuUee  Nelson  delivered  the  opininion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  Slates  for  the  Northern  District  of 
New  York. 

The  controversy  in  this  case  arises  out  of  the 
conflicting  claims  of  two  mortgagees,  to  the  pro- 
ceeds of  The  Robert  Emmett.  One  of  the 
mortgages  is  executed  by  Gabriel  Hoyt,  owner 
of  the  vessel,  to  White's  Bank,  of  Buffalo,  on 
the  22d  May,  1863,  for  $4,000,  the  other  by 
Henry  Zabn,  the  then  owner,  to  Robert  Smith, 
on  the  5th  June,  1885,  for  |6,000. 

The  mortgage  to  White's  Bank  was  recorded 
12th  June,  1863,  in  the  collector's  oiflce  at  Buf- 
falo, where  The  Emmett  was  duly  enrolled,  and 
at  which  place  the  owner  resided.  The  mort- 
gage to  Smith  was  recorded  in  the  collector's 
office,  at  the  Port  of  Sandusky,  Ohio,  on  the 
17th  June,  1865,  where  The  Emmett  was  also 
duly  enrolled  and  at  which  place  the  owner, 
Zahn,  then  resided. 

The  mortgage  to  White's  Bank  was  filed  in 
the  ofilce  of  the  Clerk  of  the  County  of  Erie,  on 
the  5th  June,  1883,  according  to  the  require- 
ment of  the  New  York  law,  in  respect  to  per- 
sonal mortgages,  but  it  was  not  reflled  at  the 
end  of  the  year  as  required  by  that  law,  in  order 
to  perpetuate  the  lien. 

'The  Emmett  was  libeled  for  seamen's  wages 
on  the  29ih  August,  1865,  which  was  a  para- 
mount lien  on  the  vessel,  and  was  sold  under  a 
decree  in  that  suit.  The  remnants  remaining  in 
the  registry  of  the  districl  court  after  satis- 
fying this  demand,  constitute  the  subiect  of 
contest  between  the  present  parties.  'The  last 
mortgagee,  Robert  Smith,  claims  that  the  Uen 
of  the  mortgage  to  White's  Bank  was  lost,  on 
account  of  the  omission  to  reflle  it  in  the  Clerk's 
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ofBce  in  Erie  County  at  the  end  of  the  year, 
and  which  raises  the  material  question  In  the 
case,  namely :  whether  or  not  the  recording  of 
the  mortgage  in  the  collector's  office  at  Buffalo, 
had  the  effect,  by  its  own  force,  and  irrespect- 
ive of  the  filing  in  the  clerk's  office,  to  gin;  a 
preference  to  it  over  any  subsequent  purchaser 
or  mortgagee. 

The  Act  of  Congress,  July  29,  1850,  on  this 
subject,  of  the  present  case,  is  as  follows: 

"That  no  bill  of  sale,  mortgage,  hypothe- 
cation or  conveyance  of  any  vessel  or  part  of 
vessel  of  the  United  States,  shall  be  valid  against 
any  pei^n  other  than  the  grantor  or  mortgagor, 
his  heirs  and  devisees,  and  persons  having 
actual  notice  thereof,  unless  such  bill  of  sale, 
mortgage,  hypothecation  or  conveyance  be  re- 
corded in  the  office  of  the  Collector  of  Customs, 
where  such  vessel  is  registered  or  enrolled." 

The  next  section  provides  for  recording  these 
bills  of  sale,  etc.,  and  also  certificates  of  dis- 
char^  and  cancellation  in  a  proper  book.  No 
provision  was  made  for  any  authentication  of 
these  instruments  preparatory  to  their  being  re- 
corded. They  were  received  by  the  collector 
from  the  parties  delivering  them,  and  were  re- 
corded, with  no  proof  of  their  verity,  except 
from  the  execution  of  the  same,  as  appeared  on 
their  face;  and  this,  both  as  It  respects  the  bills 
of  sale,  mortgages,  etc.,  and  the  discharge  and 
cancellation  of  the  same.  And  the  law  thus 
stood  for  some  fifteen  years.  On  March  8, 1866, 
it  was  enacted  that  "  no  bill  of  sale,  mortgage, 
hypothecation,  conveyance  or  discharge  of 
mortgage,  or  other  incumbrance  of  any  vessel, 
sliall  be  recorded  unless  the  same  is  duly  ac- 
knowledged before  a  notary  public,  or  other  offi- 
cer authorized  to  take  acknowledgement  of 
deeds." 

Previous  to  this  Act  of  1850,  providing  for 
the  recording  of  bills  of  sale,  mortgages,  etc., 
of  vessels,  they  were  required  to  be  med,  by  the 
laws  of  many  of  the  States,  in  the  clerk's  office, 
or  some  place  of  public  deposit  in  the  town  or 
citv  where  the  vendor  or  mortgagor  resided,  in 
order  to  protect  the  interest  of  the  vendee  or 
mortgagee  against  subsequent  banajide  purchas- 
ers or  mortgagees.  And  this  practice  continued  in 
many  places  after  the  passage  of  the  Act  of  1850, 
for  abundant  caution,  on  account  of  a  doubt  as  to 
the  effect  that  would  or  might  be  given  to  it  as 
a  recording  Act,  from  the  very  imperfect  provi- 
sions of  the  law.  There  can  be  no  doubt,  how- 
ever, but  that  the  system  of  recording  these  instru- 
ments in  the  collector's  office,  at  the  home  port 
of  the  vessel,  furnishes  a  much  readier  oppor- 
tunity to  persons  dealing  in  this  species  of  prop- 
erty, to  obtain  a  knowledge  of  the  condition  of 
the  title,  than  by  the  former  mode  under  the 
state  law.  We  say  the  home  port,  because  it 
is  quite  apparent  from  the  language  of  the  Act, 
"  be  recorded  in  the  office  of  the  collector  of 
customs,  where  such  vessel  is  re^terod  or  en- 
rolled," means  the  permanent  registry  or  enroll- 
ment, which  is  at  the  port,  "at  or  nearest  to 
which  the  owner,  if  there  be  but  one,  or  if  more 
than  one,  the  husband  or  acting  and  man^ng 
owner  of  said  ship  or  vessel  usually  resides. 
And  the  name  of  the  said  ship  or  vessel,  and 
the  port  to  which  she  shall  so  belong,  shall  be 
painted  on  her  stem,  on  a  black  ground,  in 
white  letters,  of  not  less  than  three  inches  in 
length,"  and^if  found  without  such  name  and 
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the  name  of  the  port,  the  owner  is  subject  to  a 
penalty  of  $50.    Act,  31  Dec.,  1792,  sec.  8. 

The  same  Act  provides  for  a  temporary  regis- 
try, when  the  owner  acquires  her  in  a  different 
district  from  tliat  in  which  be  resides;  but  this 
is  to  enable  him  to  bring  the  vessel  within  the 
home  district  or  port,  where  she  can  obtain  her 
permanent  registry.  The  character  of  this  tem- 
porary registry  is  expressed  on  the  face  of  it, 
and  is  delivered  up  to  the  collector  on  the  Issu- 
ing of  the  permanent  registry,  whose  duty  it  is 
to  return  it  to  the  collector  that  granted  it.  lb., 
sec.  11. 

So  a  registered  vessel  may  be  controlled,  or 
an  enrollra  vessel  registered,  on  the  master  giv- 
ing up  to  the  collector  the  registry  or  enroll- 
ment, as  the  case  may  be;  and  if  such  vessel 
shall  be  in  any  other  district  ttian  the  one  to 
which  she  belongs,  the  collector  of  such  dis- 
trict, upon  the  master  taking  an  oath  that,  ac- 
cording to  his  best  knowledge  and  belief,  the 
property  remains  as  expressed  in  a  registry  or 
enrollment  proposed  to  be  given  up,  and  on  giv- 
ing the  bona  required,  shall  make  the  exchanges 
alwve  mentioned ;  but  the  collector  to  whom  the 

X'  try  or  enrollment  is  ^ven  up,  shall  trans- 
he  same  to  the  Register  of  the  Treasury, 
and  the  registry  or  enrollment  granted  in  lieu 
thereof,  shall,  within  ten  days  after  ihe  arrival 
of  such  vessel  within  the  district  to  which  she 
belongs,  be  delivered  to  the  collector  of  said 
district,  and  be  by  him  canceled.  1  Stat,  at 
h.,  p.  140,  sec.  3. 

This  exchange  of  registry  or  enrollment  may 
occur  in  any  part  of  a  voyage  or  voyages,  and 
the  temporary  registry  or  enrollment  continues 
till  the  vessel,  in  the  regular  course  of  her  em- 
ployment, arrives  at  the  port  to  which  she  be- 
longs, where  she  may  again  obtain  a  renewal 
of  her  permanent  documentary  title.  As  we 
have  said,  we  think  it  apparent  that  the  col- 
lector's office  in  the  district  in  which  this  tempo- 
rary registry  or  enrollment  is  made,  is  not  the 
office  contemplated  by  the  Act  of  1850.  The 
temporarv  papers  are  made  in  the  office  where 
the  vessel  happens  to  be  at  the  time  of  the  sale 
or  exchange  of  the  documentary  title,  and  con- 
tinues only  till  her  arrival  at  the  port  to  which 
she  belongs.  Her  name,  and  the  name  of  her 
home  port,  remains  painted  on  her  stem,  not- 
withstanding this  temporary  document,  and 
satisfies  the  requirement  of  the  Act  in  that  re- 
spect, and  both  continue  until  a  new  home  port 
is  acquired  by  a  change  of  ownership,  requir- 
ing a  permanent  registry  or  enrollment  on  ac- 
count of  the  different  residence  of  the  owners, 
when  the  name  of  that  port  is  substituted.  And, 
confining  the  record  to  the  home  port,  there  is 
great  propriety  and  convenience  in  requiring 
bills  of  sale,  mortgages,  etc.,  of  the  whole,  or 
parts  of  a  vessel,  to  be  nude  matters  of  record  in 
this  office,  as  in  the  registries  there  are  the 
names  of  all  the  owners  under  oath,  together 
with  their  residences ;  and  since  the  Act  of  1850, 
containing  also  the  part  or  proportion  of  such 
vessel  belonging  to  each  owner  (sec.  5).  And 
in  this  same  section  it  is  provided  that,  "  in  all 
bills  of  sale  of  vessels  registered  or  enrolled, 
shall  be  set  forth  the  part  of  the  vessel  owned 
by  each  person  selling,  and  the  part  conveyed 
to  each  person  purchasing."  And  in  this  con- 
nection we  may  also  mention,  that  in  case  of 
the  sale  of  a  vessel,  which  can  only  be  to  a 
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citizen  or  citizens  of  Uie  United  States,  and  a 
new  pennanent  registry  becomes  necessary,  the 
former  certificate  of  registry  must  be  'aeliv- 
eted  to  the  collector  to  whom  application  is 
made  for  the  new  registry,  to  be  transmitted  by 
him  to  the  Register  of  the  Treasury  to  be  can- 
celed; and  in  every  such  sale  or  transfer  of  a 
Teasel,  there  shall  be  some  instrument  in  writ- 
ing in  the  nature  of  a  bill  of  sale,  which  shall 
recite  at  length  the  certificate  of  the  former 
registry,  otherwise  the  ship  or  vessel  shall  be 
incapable  of  being  register«d  anew  (Jb.,  sec. 
U).  And  as  this  bill  of  sale  is  recorded  in  the 
collector's  office  in  which  the  new  permanent 
registry  is  made,  it  affords  information  to  any 
person  examining  it  as  to  the  former  home  port 
and  collector's  office  in  which  the  vessel  nad 
bem  previously  registered,  and  where  exami- 
nation can  be  made  for  any  bill  of  sale,  mort- 
gage, or  other  incumbrance,  upon  or  against 
the  vessel. 

It  will  be  seen,  therefore,  as  the  law  now 
studs,  that  there  can  be  very  little  difficulty  on 
the  port  of  a  purchaser  or  mortgagee  in  ascer- 
tainmg  the  true  condition  of  the  title  of  a  vessel, 
as  it  respects  written  evidences  of  the  same,  or  of 
incumbrances  thereon,  from  an  examination  of 
the  records  of  the  collector's  office  at  the  several 
home  ports  of  the  vessel,  as  the  records  of  the 
iMt  home  port  refers  to  the  preceding  one,  the 
last  Idll  of  sale  incorporating  into  it  a  copy 
of  the  previous  certificate  of  r^istry.  In  this 
respect,  the  syatem  of  recording  in  the  collector's 
office  possesses  very  great  advantages  over  the 
filing  of  these  instruments  in  the  clerks'  offices 
where  the  vendor  or  mortgagor  happened  to  re- 
side at  the  time,  as  no  means  exist,  under  this 
practice,  by  which  the  subsequent  purchaser  or 
mortgagee,  by  any  diligence,  could  obtain  a 
knowledge  of  the  actual  condition  of  the  title. 

We  are  aware  that  in  the  case  of  Potter  v. 
Iriih,  10  Oray,  416,  the  court  came  to  the  con- 
closion,  upon  an  examination  of  the  Acts  on 
this  subject,  that  bills  of  sale,  mortgages,  etc., 
under  the  Act  of  1850,  in  order  to  protect  the 
title  of  the  purchaser  or  mortgagee,  should  be 
recorded  in  the  office  of  the  Collector  of  Customs 
at  the  port  of  the  last  registry  or  enrollment, 
though  not  the  home  port  of  the  vessel.  And 
the  court  in  the  case  of  Vhadteiek  v.  Baker,  54 
Me.,  9.  followed  this  decision.  Uur  respect 
for  the  courts  rendering  these  decisions  has  led 
us  to  examine  the  several  statutes  upon  which 
this  question  depends  with  more  than  usual 
care,  and  after  the  best  consideration  we  have 
been  able  to  give,  we  are  obliged  to  differ  with 
them.  We  think  the  better  construction  of 
these  statutes  leads  to  the  conclusion  that  the 
home  port  was  the  one  in  the  contemplation  of 
Congress  at  which  these  instruments  were  to  be 
recorded,  and  is  the  more  appropriate  one  in 
furtherance  of  the  object  forwliich  the  Act 
was  passed. 

The  temporary  registry  or  enrollment  is  at  a 
collector's  office  in  a  district  where  the  owners 
do  not  reside,  and  is  made  without  any  refer- 
ence to  such  residence.  It  is  made  at  anv  col- 
lector's office,  and  at  any  port  within  the  limits 
of  the  United  States  where  the  vessel  may  hap- 
pen to  be  at  the  time  this  temporary  document 
isr^istaed. 

While  the  home  port  may  be  at  the  City  of 
New  York,  the  temporary  registiy  or  enroll- 
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ment  may  be  made  at  New  Orleans  or  San 
Francisco,  or  Portland  in  Oregon,  where  it 
would  be  as  inconvenient  for  the  vendee  or 
mortgagee  to  make  a  record  of  the  bill  of  sal* 
or  mortgage  as  it  would  be  for  a  person  dealing 
in  this  species  of  property  to  acquire  any  notice 
of  such  record;  wnereas,  a  record  at  the  home 
port  is  within  Uie  district  where  the  owners  re- 
side, and  where  negotiations  or  dealings  in  re- 
spect to  this  species  of  property  would  naturally 
be  conducted. 

tk>me  question  is  made  as  to  the  power  of 
Congress  over  the  title  and  property  of  vessels 
of  the  United  States  to  such  an  extent  as  to 
enable  it  to  pass  a  recording  Act. 

But,  after  the  regulation  of  this  species  of 
property  by  the  several  Acts  of  Congress  to 
which  we  have  referred,  and  in  respect  to  which 
there  has  never  been  a  question,  there  can  be 
very  little  hesitation  in  conceding  the  power  to 
protect  the  rights  of  subsequent  otma  fd«  pur- 
chasers and  mortgagees  therein. 

Ships  or  vessels  of  the  Uuited  States  are  the 
creations  of  the  legislation  of  Congress.  None 
can  be  denominate  such,  or  be  entitled  to  the 
benefits  or  privileges  thereof,  except  those  reg- 
istered or  enrolled  according  to  the  Act  of  Sep- 
tember 1,  1789;  and  those  which,  aft«r  the  laJst 
day  of  March,  1798,  shall  be  re^stered  or  en- 
rolled in  pursuance  of  the  Act  of  31st  Decem- 
ber, 1792,  and  must  be  wholly  owned  by  a  citi- 
zen, or  citizens  of  the  United  States,  and  to  be 
commanded  by  a  citizen  of  the  same.  1  Siat., 
at  L.,  p.  287. 

And  none  can  be  registered  or  enrolled  unless 
built  within  the  United  States  before  or  after 
the  4th  of  Julv,  1776,  and  belonging  wholly  to 
a  citizen,  or  citizens,  of  the  United  States,  or, 
not  built  within  said  States,  but  on  the  16th  of 
May,  1789,  belonging,  and  thence  continuing 
to  belong,  to  a  citizen  or  citizens  thereof;  or 
ships  or  vessels  captured  from  the  enemy,  in 
war,  by  a  citizen,  and  lawfully  condemn^  as 
prize,  or  adjudgeid  to  be  forfeited  for  a  breach 
of  the  laws  of  the  United  States,  and  being 
wholly  owned  bv  a  citizen  or  citizens  thereof. 
{Jb..  sec.  3,  p.  288). 

Ships  or  vessels  not  brought  within  these  pro- 
vi^ons  of  the  Act  of  Congress,  and  not  entitled 
to  the  benefits  and  privileges  thereunto  belong- 
ing, are  of  no  more  value  as  American  vessels 
than  the  wood  and  iron  out  of  which  they  are 
constructed.  Their  substantial  if  not  entire 
value  consists  in  their  right  to  the  character  of 
national  vessels,  and  to  have  the  protection  of 
the  national  flag  floating  at  their  mast's  head. 

Congress  having  created,  as  it  were,  this 
species  of  property,  and  conferred  upon  it  its 
chief  value  undfer  the  power  given  in  the  Con- 
stitution to  regulate  commerce,  we  perecive  no 
reason  for  entertaining  any  serious  doubt  but 
that  this  power  may  be  extended  to  the  security 
and  protection  of  the  right  and  title  of  all  per- 
sons doling  therein.  Tne  judicial  mind  seems 
to  have  generally  taken  this  direction.  The 
Martha  WatAijigton,  25  Law  Rep.,  22;  19  Ala. 
722;  8  Cal.,  868;  86  Miss.,  296. 

Decree  reveried,  and  a  decree  entered  for  the 
appellant. 

CSted-8  Wall.,  4M :  16  Wall..  478, 833 :  21  Wall .,  677 ; 
96  U.  8.,  49&,  499 ;  1  Abb.  U.S..  m ;  8  Bank.  Reg..  182 ; 
7Sawy.,  187;  8  Bea..  678;  S  Wood,  688;  UBlatohf., 
193:  7  Bias.,  240;  61  N.  Y.,  76 ;  88  Am.  Bep.,  168  (48 


Mlob.,  160;  i'lOS  ka88.,'23l";  19 'o.  St.,  484. 


81* 


Digitized  by 


Cioogle 


864-386 


StiPRBltS  COUBT  OF  THB  tJNITKD  STATM. 


Dbo.  Tsbh, 


^  parte  JOSEPH  H.  BRADLEY.  Petitioner. 

(See  S.  C.  7  WaU„  861-386.) 

Potter  of  court  to  ditbar  an  attomty — relun 
court  hat  no  potMr— Mandamus,  when  proper 
remedy. 

The  Supreme  Court  of  the  District  of  Columbia 
baa  QO  jurisdiction  to  disbar  an  attorney  for  a  con- 
tempt committed  before  another  court,  to  wit:  the 
Criminal  Court  of  the  District. 

Such  Supreme  Court  possessed  no  power  to  pun- 
ish him,  upon  an  ex  parte  proceeding,  without  no- 
tice or  opportunity  of  defense,  or  explanatioD  of 
misbehavior. 

Mat¥Samu»  la  the  proper  remedy  when  the  case 
is  outside  the  exercise  of  the  discretion  of  the  in- 
ferior court,  and  is  one  of  irrcirularity,  or  agrainst 
law.or  of  flaeraot  injustice,  or  without  J  urlsdlctlon. 

[No.  8.    Original.] 
Submitted  Mar.  SO,  1869.  Decided  Mar.  S0,18C9. 

PETITION  for  mandamut. 

This  case  arises  on  a  petition  by  Mr.  Bradley 
to  this  court  for  the  writ  of  mandamut  directed 
to  the  Supreme  Court  of  the  District  of  Co- 
lumbia, in  order  to  restore  him  to  the  office  of 
attorney  and  counselor  in  that  court,  from 
which  be  claims  to  have  been  wrongfully  re- 
moved, Nov.  9,  1887. 

It  appears  that  at  the  June  Term,  1867,  of 
the  "  Criminal  Court"  of  the  District  of  Co- 
lumbia, pending  the  trial  of  John  H.  Surratt, 
for  the  murder  of  Abraham  Lincoln,  immedi- 
ately after  the  adjournment  of  the  court,  July 
2,  as  the  presiding  judge,  Mr.  Ju»iiee  Fisher, 
one  of  the  justices  of  the  Supreme  Court  of 
the  District,  was  descending  from  the  Bench, 
an  altercation  occurred  between  the  petitioner 
and  said  judge. 

The  facts  as  to  said  altercation  are  in  dis- 
pute, and  the  conflicting  claims  concerning 
them  need  not  be  here  stated. 


On  August  10.  1867,  the  said  Juttiee,  while 
still  presiding  ia  said  Criminal  Court,  ordered 
thak  the  name  of  Mr.  Bradley  "be  8trick<ai 
from  the  roll  of  attomevs  practicing  in  this 
court."  Some  further  altercation  then  took 
place  between  the  parties. 

Oct.  29,  1867,  the  petitioner  was  served  with 
an  order  of  the  Supreme  (^urt  of  the  District, 
with  a  rule  to  show  cause  "  Why  he  should 
not  be  punished  for  contempt  of  court,  by  rea- 
son of  said  offensive  conduct  and  language 
toward  one  of  its  members,  and  relating  to  the 
official  acts  of  the  said  Juttiee."  To  this  rule 
the  petitioner  made  return.  He  defended  hia 
action  in  the  premises,  denied  many  of  the  al- 
legations contained  in  the  rule,  and  claimed 
that  he  was  not  guilty  of  any  contempt  On 
Nov.  9,  1867,  the  said  court  ordered  that  the 
name  of  Mr.  Bradley  "be  stricken  from  the 
roll  of  attorneys,  solicitors,  etc. ,  authorized  to 
practice  in  this  court." 

A  rule  having  issued  by  order  of  this  court 
to  the  Justices  of  the  said  Supreme  Court  of 
the  District  of  Columbia,  requiring  them  to 
show  cause  why  a  writ  of  mandamut  should 
not  issue,  agreeably  to  the  prayer  of  the  peU- 
tioner,  they  made  return  thereto  in  aivumenta- 
tive  form, and  submitted  the  case  on  ttSi  return. 
A  portion  of  the  return  is  as  follows: 
Said  rule  ought  to  be  discharged — 
1.  Because  said  Bradley  was  removed 'from 
said  office  of  attorney  of  said  court,  only  after 
due  notice  had  been  served  upon  him,  and  be 
bad  been  heard  in  defense,  and  after  mature 
consideration  by  the  court.  That  said  order  of 
the  court  was  a  judgment  of  the  court  in  re- 
gard to  a  matter  within  its  own  exclusive  juris- 
diction, and  not  subject  to  review  in  any  other 
court,  and  especially  not  in  this  form  of  pro- 
ceeding. 


Note.— ZMabarrlriff  an  aitomty. 

Notice  should  be  given  to  an  attorney  of  proceed- 
ings to  disbar  him.  Even  where  the  offense  is  com- 
inltted  in  open  court,  he  should  be  heard.  Saxton 
V.  StowcJl,  11  Paige,  538  :  Bradley  r.  IMsher,  80  U.  8. 
(13  Wall.),  335 ;  Ex  parte  Robinson.  8«  U.  S.  (19  Wall.), 
BOS;  People  V. Turner.  ICal.,  148:  Exparle  Heytron, 
7  How.  (Miss.),  127;  Fletcher  v.  Daingertield,  20 Cal., 
430  :  Beene  v.  State,  22  Aric.,  127. 

Matter  may  be  brought  tiefore  the  court  by  an 
order  to  show  cause  founded  upon  papers  present- 
ed to  court,  and  served  with  the  pa|>er8  personally 
upon  the  attorney.  In  re  Percy,  36  N.  Y.,  851 ; 
Anon.,  22  Wend.,  656:  In  re  Peterson,  3  Paige,  SIC. 

An  attorney  may  be  re-admitted  after  he  lias  been 
disbarred.  Rex  v.  Greenwood,  1  W.  Bl.,  222;  Bx 
parU  Frost,  1  Chit.,  558,  n. 

If  Btrucli  oil  the  roil  in  one  court  he  will  not  be 
admitted  in  any  other.  In  re  Smith,  1  B.  &  B.,  S2S ; 
4  Moore,  SIS. 

The  oauses  for  disliarrinK  an  attorney  are  either 
moral  or  professional  unOtness  for  the  ofBce ;  as  a 
conviction  for  subornation  of  perjury  (State  v. 
Holding,  1  MoCord,  379);  fraudulent  cunduct.thougb 
not  criminal  (Cr.  S.  v.  Porter,  2  Cranch,  C.  C,  60): 
flghtinga  duel  In  another  State  (Smith  v.  State,  1 
Yerg.,228);  a  false  oath  or  professional  statement 
without  a  couvlotion  for  perjury  (Perry  v.  State,  3 
Iowa,  680) ;  threatening  a  Judge  out  of  court  with 
personal  violence  during  the  trial  of  a  cause  pend- 
liig  (Bradley  v.  Fisher,  80  U.  S.,  13  Wall.,  335) ;  for  a 
contempt  of  court  (Austin's  case,  5  itawle,  191) ;  at- 
tempting to  get  the  opposing  attorney  drunk  (Dick- 
en's  ease,  67  Pa.  St.,  169) ;  deue  It  and  I  mposltion  upon 
the  court.  Matter  ot  Loew,  6  Hun,  462 ;  8.  C,  SO 
How.  Pr.,  378. 

Where  the  statute  prescribes  the  causes,  court 
cannot  dialHtr  for  other  causes.  Ex  parte  Smith,  28 
Ind.,  47 ;  Kane  v.  Haywood,  66  N.  C,  1 ;  Uedman  v. 
Mtate,  28  Ind.,  206. 

An  attorney  cannot  l>e  disbarred  for  refuging,  in 
the  preaenoe  of  the  court,  to  make  answer  in  wrlt- 
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Ing  to  a  rule,  upon  the  ground  ot  punishing  the  ro- 
fusal  as  a  contempt.  Ex  parte  Bobinson.  88  C.  8. 
(19  Wall.),  506. 

The  remedy  to  restore  an  attorney  Improperir 
disbarred  is  mandamus.  ££  parte  BoblDSOi>,M  V. 
S.  (19  Wall.),  i05 ;  People  v.  Turner,  I  Oal..  143. 

A  proceeding  to  punish  an  attorney  for  profea- 
slonai  misconduct  by  striking  his  namo  from  the 
rolls,  or  otherwise.  Is  penal,  and  should  be  suatatned 
by  evidence  free  from  serious  doubt.  In  matter  of 
An  Attorney,  1  Hun,  821. 

Ill  proceedings  to  disbar  an  attorney  be  can  oDly 
tie  convicted  upon  evidence  good  at  common  law, 
delivered,  if  he  chooses,  in  his  presence,  by  wltaeae- 
es,  subJecttocroBs  examination.  Evidenoo  oaanot 
be  taken  by  commission.  Though  thia  la  a  risbt. 
it  may  be  waived  either  expreasly  or  by  taoltaoqol- 
escenop  in  the  course  of  the  court.  In  n  An  Attor- 
ney, 83  N.  Y.il64 ;  matter  of  An  Attorney,  86  N.  T^ 
563 ;  8.  C,  13  Week,  Dig.,  476. 

The  office  of  attorney  lieoomes  vacant  npon  the 
removal  of  the  incumbent  or  his  oonviction  of  an 
infamous  crime.  Matter  of  Niles.  48  How.  Pr_  240. 
253. 

It  is  sufflolent  ground  for  disliarring  an  attoniey> 
that  when  employed  byahusband  to  bring  adlvoroe 
suit,  he  entered  Into  collusion  with  the  wUe  to  man- 
ufacture evidenoe  wbloh,  if  not  untrue,  was  decep- 
tive, and  such  as  to  enable  the  husband  to  procure 
the  divorce.  Matter  of  Qale.  7S  N.  ¥.,  SM ;  S.  C.  It 
Alb.  L.  J.,  96. 

It  is  not  proper  for  parties  or  attorneys  to  com- 
mence proceedings  to  disbar  or  suspend  attorneys ; 
such  proceedings  should  originate  with  the  oourt 
itself.  The  oourt  will,  however,  examine  papers 
submitted  and  in  a  proper  case  institute  proceed- 
ings.   Matter  of  Brewster,  12  Hun,  IW. 

Pardon  for  an  offense  will  not  relieve  the  attorw 
ney  Crom  the  consequences  of  bis  act.  Court  has 
the  power  to  consider  the  InfldeUly  to  Ills  olieot  Id- 
volved.  Hatter  of  An  Attorney,  86  N.  Y.,6aS:  IS 
Week,  Dig.,  476. 
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The  question  as  to  the  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  to  reverse  tlie 
judgment  of  the  inferior  court  in  cases  of  this 
ehancter  by  mandamiu,  was  decided  in  Ex 
fttrtt  Sewn&e.  19  How. ,  0  (80  U.  S. ,  XV. ,  566). 

The  opinion  in  this  case  was  referred  to  with 
tpprobition  by  this  court  in  the  recent  case  Bx 
!G^irfan5,4Wall.,333{71  U.  8..  XVIII., 


If  it  be  authority,  it  would  seem  to  lie  oon- 
dniive  in  the  present  case. 

One  of  the  grounds  of  defense  for  Mr.  Brad- 
tey't  conduct  is,  that  the  act  was  not  a  con- 
tempt of  the  Supreme  Court  of  the  District  of 
Columbia,  that  court  having  sul)sequently 
taken  up  the  subject  de  now,  and  removed  the 
petitioner  from  its  bar. 

But  at  the  time  the  contempt  was  given, 
Jvige  Fisher  was  holding  a  Supreme  Court 
and  exercising  its  criminal  jurisdiction  as  such 
Snpreme  Court.  There  is  no  Criminal  Court  in 
this  District;  there  is,  therefore,  no  judge  of  a 
criminal  court  in  this  District.  The  Act  of 
Karch  3,  1863,  abolished  both  the  Circuit  and 
Crimhial  Courts  of  the  District  of  Columbia, 
and  transferred  all  their  several  powers  and 
joriadictions  to  the  Supreme  Court  created  to 
take  their  pla(».  It  prescribes  in  what  manner 
the  Supreme  Court  shall  exercise  those  powers 
andjurisdiction. 

the  Supreme  Court  of  the  District  holds 
the  Criminal  Court,  and  the  law  makes  one 
jndce  the  court  for  that  purpose. 

The  contempt  in  question  was,  therefore,  a 
contempt  of  the  autboritv  of  the  Supreme 
Court.  Otherwise  no  member  of  the  t>ar  could 
be  dismissed  for  contempt  of  the  authority  of 
the  court,  unless  such  contempt  was  offerra  to 
the  court  in  Oeneral  Term.  Thus  protected, 
any  member  might,  if  so  disposed  (and  this  is 
by  no  means  an  extravagant  supposition,  should 
the  prisoner  succeed  in  the  present  attempt), 
walk  round  the  courts  from  one  to  another, 
denouncing  the  judges  as  liars,  leriatim,  and 
the  court  would  be  powerless  to  rid  itself  of 
hiipresence. 

The  conduct  of  Mr.  Bradley,  however,  was 
not  merely  a  contempt  of  the  authority  of  the 
Supreme  Court  of  this  District,  but  was  also 
gro«  misbehavior  in  his  office  as  attorney,  and 
for  this  reason,  also,  his  offense  was  cognizable 
by  the  court  in  Qencral  Term,  irrespective  of 
the  doctrines  of  contempts. 

The  authoritv  of  the  courts  to  expel  a  mem- 
ber from  the  bar,  not  merely  for  contempts 
offered  in  the  courU,  but  for  misbehavior  as  an 
attorney  as  clearly  denounced  in  the  case  of 
Btambe,  has  also  received  the  sanction  of  this 
court  in  the  recent  case  of  Ez  parte  Garland, 
4  Wall.,  879  (71  C.  8.,  XVIII. ,  870). 

The  jurisdiction  of  the  court  in  removing 
ttr.  Bradley,  besides,  belonged  to  the  court 
under  an  express  statute  of  Maryland,  which 
is  in  force  in  tills  District.  Act  of  May,  1719, 
ch.  4,  see.  3. 

The  return,  we  admit,  is  argumentative;  but 
it  is  a  return  in  answer  to  a  rule  to  show  cause, 
and  we  have  only  followed  in  this  respect  the 
precedent  set  up  bv  the  Judges  of  the  Court 
of  Queen's  Bench,  In  the  great  case  of  Bridg- 
«a»  V.  EoU,  Show.  Par.  Cas.  Ill,  In  their  re- 
turn to  an  order  of  the  House  of  Lords,  quoted 
at  length  with  enthusiastic  approval  by  Ifr, 
8ee7WAU* 


Justice  Baldwin  in  Ex  parte  Crane,  S  Pet.,  213, 
etc.  That,  also,  of  </u<^cConklingin£li;par^« 
Bradttreet,  7  Pet.,  634;  and  that  of  U.  8.  v. 
KmdaU,  6  Cranch  (C.  C),  163-886,  and  in  13 
Pet,  627. 

D.  E.  Cabtkb,  CM^  JuttUe. 
Oborob  p.  Fishbr,  ) 
A.  B.  Olin,  \Juaiee*. 

Andrbw  Wtlie,     1 

Me»»n.  P.  PhiUips  and  J.  M.  Garlitte,  for 
petitioner: 

The  case  presents  a  judgment  rendered  in 
one  court  for  a  contempt  committed  in  another 
court — held  months  previously. 

That  this  is  so,  will  be  readily  seen  by  refer- 
ence to  the  statutes  organizing  the  courts  of 
this  District. 

Act,  Feb.  27, 1801  (2  Stat.,  108);  sec.  24,  Act, 
April  29,  1802;  Act  July,  1888  (5  Stat.  atL., 
806);  Act,  Feb.  20,  1839  (5  Stet.  at  L.,  516). 

These  statutes  show  that  from  the  passage  of 
the  Act  of  1838,  the  original  criminal  junsdic^ 
tion  of  this  District  was  vested  in  a  separate 
and  distinct  court,  known  as  the  "  Cnminal 
Court,"  and  that  the  circuit  court  thereafter 
possessed  alone  a  supervisory  power  in  crimi- 
nal cases  by  writ  of  error,  or  the  adjourning  of 
a  question  of  law  by  the  consent  of  the  accused. 

March  3,  1862  (12  Stat.,  762),  the  courts  of 
the  District  were  reorganized.  Section  1  of 
the  Act  provides  that  a  court  ghall  be  estab- 
lished, "  To  be  called  the  Sup>reme  Court  of 
the  District  of  Columbia,  which  shall  have 
general  jurisdiction  in  law  and  equity,"  and  be 
composed  of  four  Justices. 

This  general  jurisdiction  is,  however,  ex- 
plained by  section  8,  wbdch  provides  that '  'The 
said  Supreme  Court  shail  possess  the  same 
powers  and  exercise  the  same  Jurisdiction  as  is 
now  possessed  and  exercised  by  the  Circuit 
Court  of  the  District  of  Columbia," 

It  then  provides  for  a  district  court,  which 
is  vested  with  the  same  powers  and  jurisdic- 
tion possessed  and  exercised  by  other  distiict 
courts  of  the  United  States;  and  also  for  Crim- 
inal Courts,  for  the  trial  of  all  offenses  and 
crimes  arising  within  the  District,  which  court 
shall  possess  the  same  powers  and  exercise  the 
same  jurisdiction  now  possessed  and  exercised 
hj  the  Criminal  Court  of  the  District  of  Colum- 
bia. 

Having  shown  that  the  Supreme  Court  of  the 
District  b  distinct  from  the  Criminal  Court,  it 
cannot  be  necessary  to  argue  that  this  distinct- 
ness is  al)rogated  by  the  provision  that  one  of 
the  justices  of  the  Supreme  Court  is  directed 
to  preside  in  that  court. 

The  question  then  arises,  had  the  Judges  of 
the  Supreme  Court  of  the  District  of  Columbia 
the  jurisdiction  to  punish  for  a  contempt  com- 
mitted in  the  Criminal  Court? 

The  power  here  has  been  exercised  upon  an 
attorney;  but  if  it  exists,  it  could  have  been 
applied  equally  as  well  to  any  other  person. 

The  punishment  inflicted  is  deprivation  of 
the  right  to  practice  his  profession,  but  the 
power  equally  extends,  when  rightfully  exer- 
cised, to  fine  and  imprisonment. 

If  we  have  established  that  the  Supreme 
Court  of  the  District  of  Columbia  is  a  tribunal 
distinct  from  that  of  the  Criminal  Court,  then, 
independently  of  statutory  enactments,  there  is 
no  power  in  the  former  to  punish  for  a  con- 
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tempt  in  the  latter.  Such  a  power  was  never 
exercised  at  common  law,  ana  is  not  included 
in  the  principle  of  self  protection,  upon  which 
the  whole  doctrine  of  contempts  is  founded. 
The  language  of  Ghiif  JuttUe  Marshall  in  Ex 
parU  IVUnghaH  is  full  on  this  point.  "This 
court  does  not  consider  itself  authorissed  to 
pumsh  here  for  contempts  which  may  have 
Deen  committed  in  that  district  court. 
4  Pet,  108. 

The  only  remaining  question  is:  has  this  court 
the  power  by  mandamut  to  restore  the  peti- 
Uoner,  in  a  case  where  the  judgment  of  dis- 
missal on  its  face  shows  that  the  court  a  guo 
exceeded  its  jurisdiction? 

At  common  law,  the  writ  of  maTtdamut  is  a 
writ  of  right  every  day  made  use  of  to  oblige 
inferior  courts  and  magistrates  to  do  justice, 
but  it  will  not  be  granted  to  control  the  exer- 
cise of  discretion.  People  v.  Sup.  Ct.,  6  Wend., 
126;  10  Wend.,  289. 

In  general,  it  lies  where  one  is  refused  to  be 
admitted  or  turned  out  wrongfully  from  any  of- 
fice or  franchise.     8  Burr.,  1268. 

The  nature  of  the  writ  and  its  application 
are  commented  on  by  Bacon,  tit.  "mandamut," 
where  it  is  held  to  be  the  appropriate  remedy 
to  restore  an  attorney. 

tlee,  also,  Marbury  v.  Ifaditon,  1  Cranch, 
161;  JBc  parte  Orane,  S  Pet.,  193;  Ex  parte 
Hoyt,  18  Pet.,  291;  .Eb  parte  Burr,  9  Wheat., 
6^;  Se parte  Secombe,  19  How.,  9  (60  U.  S., 
XV..  566). 

In  the  opening  of  the  opinion  in  this  case. 
Chief  Justice  Taney  refers  to  the  case  of  Til- 
Unghout  V.  ConkUng,  decided  at  the  January 
Term,  1829,  in  which  a  similar  motion  was 
overruled  upon  the  ground  that  the  court  bad 
not  jurisdiction. 

This  "brief  written  opinion  not  reported." 
and  thus  referred  to,  the  clerk  is  unable  to  find, 
but  the  popular  history  of  the  case  enables  me 
to  say  that  the  application  of  mandamut  did 
not  involve  the  question  of  jurisdiction  of  Judge 
Conklin,  but  questioned  the  propriety  of  its 
exercise  only.    Hee  4  Pet.,  108. 

The  decision  was  limited  to  the  exigen^  of 
the  case.  The  judgment,  as  recited  by  Judge 
Taney,  is:  "The  motion  isoverruled  upon  the 
ground  that  it  had  not  jurisdiction  in  thecase." 
The  case  was  an  application  to  review,  by  man- 
dam,u»,  the  facts  upon  whichthe  judgment  was 
founded. 

The  application  by  Secombe  for  the  man- 
damtu,  rested  alone  upon  the  allegation  that  he 
bad  received  no  notice  or  information  prior  to 
the  rendering  of  the  judgment,  and  that  he 
was  not  present  when  it  was  entered. 

In  California,  where  the  jurisdiction  of  the 
Supreme  Court  is  under  the  same  limitations  as 
is  Uiis  court,  the  writ  of  mandamxu  is  held  to 
be  the  proper  remedy  to  compel  the  inferior 
court  to  restore  an  attorney  whose  name  had 
been  stricken  from  the  rolls.  People  v.  Turner, 
1  Cal.,  148. 

The  principle  of  this  case  was  again  recog- 
nized, and  the  order  dismissing  an  attorney 
directed  to  be  vacated  in  Fletcher  v.  Dainger- 
fidd,  20  Cal.,  429;  People  v.  Juitieet,  1  Johns. 
Cas.,  181;  i^ew  V.  Judgee,  8  Hen.  &  M.,  1. 

The  court,  by  virtue  of  its  general  super- 
visory power,  as  well  as  by  statutory  grant,  has 
authority  to  issue  the  writ  of  moTulamiu  to  in- 
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ferior  tribunals,  as  a  means  of  exerting  its  «p- 
pellate  power,  and  that,  by  the  "principles  and 
usages  of  law."  this  case  justifies  its  exerdae. 
tiee,  generally,  Tatei  v.  27te  People,  6  Johns., 
467. 

Mr.  Juitiee  BTelson  delivered  the  opinion  of 
the  court: 

This  case  arises  out  of  the  petition  by  Mr. 
Bradley  to  this  court  for  the  writ  of  manaamua 
directed  to  the  Supreme  Court  of  the  District 
of  Columbia  to  restore  him  to  the  office  of  at- 
torney and  counselor  in  said  court,  from  which 
he  alleges  he  was  wrongfully  removed  on  the 
9th  of  November,  1867. 

The  first  ground  set  up  in  the  return  to  the 
rule  to  show  cause  is,  that  the  order  of  the 
court  removing  the  relator  was  within  its  own 
exclusive  juriadiction,  and  not  subject  to  re- 
view in  this  court,  and  especially  not  in  this 
form  of  proceeding.  We  shall  hereafter  ex- 
amine this  question.  The  second  ground  is, 
that  on  the  10th  of  August,  1867,  while  Judge 
Fisher,  one  of  the  Justices  of  the  Supreme 
Court,  was  holding  a  criminal  court  in  this 
district,  the  relator  had  l>een  guiltv  of  con- 
temptuous langua^  towards  the  said  judge  in 
the  progess  of  a  trial  therein,  and  for  which  the 
said  Justice  disbarred  him  from  the  privileges 
of  iStomey  and  counselor  of  the  Supreme 
Court.  That,  at  the  time  of  the  committing  of 
the  contempt,  Judge  Fisher  was  holding,  not  a 
criminal,  but  a  Supreme  Court,  and  exerrJslng 
its  criminal  jurisdiction  as  such ;  that  there  is 
no  Criminal  Court  in  this  district,  and,  there- 
fore, no  judge  of  a  Criminal  Court;  and  that 
the  contempt  committed  before  the  judge  was 
a  contempt  of  the  Supreme  Court.  That  the 
Act  of  March  8,  186»,  abolished  both  the  cir- 
cuit and  Criminal  Courts  of  the  District,  and 
conferred  all  their  powers  and  jurisdiction  up- 
on the  Supreme  Court  created  by  the  Act. 

We  think  a  reference  to  this  Act  of  March  3. 
1868,  reorganizing  the  courts  in  this  District, 
will  show  mat  this  is  an  erroneous  construction. 

The  1st  section  establishes  a  court  to  be  called 
the  Supreme  Court  of  the  District  of  Colum- 
bia, which  shall  have  general  jurisdiction  in 
law  and  equity.  It  shall  consist  of  four  jus- 
tices, one  of  which  shall  be  Chief  Juttiee. 

The  8d  section  provides  that  the  Supreme 
Court  shall  possess  the  same  powers  and  exer- 
cise the  same  jurisdiction  as  is  now  possessed 
and  exercised  by  the  Circuit  Court  of  the  Dis- 
trict of  Columbia. 

The  justices  uf  the  court  shall  severally  pos- 
sess and  exercise  the  jurisdiction  now  pomeased 
and  exetcised  by  the  judges  of  the  said  circuit 
court.  Any  one  of  them  may  hold  that  of  the 
United  States  for  the  District  of  Columbia,  in 
the  manner  and  with  the  same  powers  and  ju- 
risdiction possessed  and  exercised  by  the  other 
District  Courts  of  the  United  States;  and  any 
one  of  the  justices  may  also  hold  a  Criminiu 
Court  for  the  trial  of  all  crimes  and  offenses  aris- 
ing within  said  District,  which  court  shall  pos- 
sess the  same  powers,  and  exercise  the  same 
jurisdiction  now  possessed  and  exercised  by  the 
Criminal  Court  of  the  District. 

The  5th  section,  that  General  Terms  of  the 
said  Supreme  Court  shall  be  held  at  the  same 
times  at  which  terms  of  the  Circuit  Court  of 
the  District  of  Columbia  are  now  required  to 
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be  held,  and  at  the  88me  place.  Diatrict  courts 
and  Oiminal  Courts  shall  also  be  held  by  one 
of  nid  Justices  at  the  several  times  when  such 
oooits  are  now  required  to  be  held,  and  at  the 
same  place. 

The  6th  section  provides,  among  other  tbin^, 
that  the  Supreme  Court  may  have  established 
roch  rales  as  it  may  deem  necessary  for  the  reg- 
ulation of  the  practice  of  the  several  courts 
ornnized  1^  this  Act.  The  18th,  that  all  suits 
and  proceedings,  which,  at  the  time  this  Act 
takes  effect,  shall  be  pending  in  any  of  the 
courts  hereby  abolished,  shaU  be  transferred 
to  the  court  to  be  established  under  the  provis- 
ion of  this  Act,  and  may  be  prosecuted  therein 
with  the  same  effect  as  they  might  have  been 
in  the  court  in  which  thesame  were  commenced. 
The  16th  section  provides  that  the  Circuit, 
District  and  Criminal  Courts  of  the  District  of 
Colombia  are  thereby  abolished,  and  all  laws 
and  parts  of  laws  relating  to  said  courts,  so  far 
as  the  same  are  applicable  to  the  courts  created 
by  this  Act,  are  thereby  continued  in  force  in 
respect  to  such  courts,  etc. 

It  will  be  seen,  by  reference  to  this  Organic 
Act,  that  the  new  Supreme  Court  of  this  Dis- 
trict has  conferred  upon  it  only  the  same  pow- 
ers and  jurisdiction  as  was  possassed  by  the 
circuit  court  just  abolished.  This  circuit 
court  posaeosed,  at  the  Ume,  no  original  crim- 
inal jurisdiction  whatever,  nor  had  it,  since  the 
7th  of  July,  1838;  for  an  Act  of  that  date  es- 
tablished a  criminal  court,  upon  which  was 
conferred  all  the  criminal  jurisdiction  of  the 
District. 

A  writ  of  error  lies  from  the  circuit  court  to 
this  Criminal  Court  and,  doubtless,  does  from 
the  present  Supreme  Court  to  the  Criminal 
Court  of  the  District. 

The  circuit  court  had  originally  been  invested 
with  all  the  powers  of  a  District  Court  of  the 
United  States ;  but  these  were  taken  from  it  in 
1808,  and  a  district  court  established  within  the 
District,  to  be  held  by  the  Chief  Justice  of  the 
circuit  court.  These  courts,  the  district  and 
criminal,  are  preserved  by  the  Act  of  1868,  re- 
organizing the  courts,  and  are  to  be  held  in  the 
same  manner,  and  with  the  same  powers  and 
jurisdiction — the  one  as  possessed  by  the  dis- 
trict courts  of  the  United  States,  and  the  other 
as  possessed  by  the  old  Criminal  Court  of  the 
the  District.  The  only  change  made  is,  that  in- 
stead of  each  court  having  a  judge  or  judges 
appointed  to  hold  it,  any  justice  of  the  Supreme 
Court  may  hold  the  same.  Under  the  old  law, 
aOth  of  February,  1839  (5  Stat,  at  L.,  820),  in 
case  of  the  inability  of  the  judge  of  the  Crimi- 
nal Court  to  hold  the  same,  one  of  the  judges  of 
the  Circuit  was  authorized  to  hold  it. 

It  is  plain,  therefore,  that,  according  to  a  true 
construction  of  the  Act  of  1863,  reorganizing 
the  courts  of  this  district,  the  Supreme  Court 
not  only  possesses  Do  jurisdiction  in  criminal 
cases,  except  in  an  appellate  form,  but  that 
there  is  established  a  separate  and  independent 
court,  invested  with  all  the  criminal  jurisdic- 
tioo,  to  hear  and  punish  crimes  and  offenses 
within  the  Districi.  And  hence,  one  of  the 
grounds,  if  not  the  principal  one,  upon  which 
Ibe  retilrn  places  the  right  and  power  to  disbar 
the  relator,  fails;  for  we  do  not  understand  the 
judses  of  the  court  below  as  contending  that, 
if  J^dgt  Fisher,  at  the  Ume  of  the  conduct  and 
BeeTWAU,. 


words  spoken  by  the  relator  before  him,  or  in 
his  presence,  was  not  holding  the  Supreme 
Court  of  the  District,  but  was  holding  a  court 
distinct  from  the  Supreme  Court,  that  they  pos- 
sessed any  power  or  jurisdiction  over  the  sub- 
ject of  this  contempt  as  complained  of;  other- 
wise the  case  would  present  the  anomalous  pro- 
ceeding of  one  court  taking  cognizance  of  an 
alleged  contempt  committea  before  and  against 
another  court,  which  possessed  ample  powers 
itself  to  take  care  of  its  own  dignity  and  pun- 
ish the  offender.  Under  such  circumstances, 
and  in  this  posture  of  the  case,  it  is  plain  that 
no  authority  or  power  existed  in  the  Supreme 
Court  to  punish  for  the  contempt  thus  commit- 
ted, even  without  reference  to  the  Act  of  Con- 
gress of  1881,  which  in  express  terms  restricts 
the  power,  except  for  "  misbehavior  in  the  pres- 
ence of  said  courts,  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice."    Sec.  1, 

The  third  ground  relied  on  in  the  return  for 
disbarring  the  relator  is,  that  his  conduct  was 
not  merely  a  contempt  of  the  authority  of  the 
Supreme  Court,  but  was,  also,  gross  misbehav- 
ior in  his  office  as  an  attorney  generally,  and 
that,  for  this  reason  also,  his  offense  was  cog- 
nizable by  the  court  in  general  term,  and  pun- 
ishable irrespective  of  the  doctrine  of  contempts. 
The  judges  admit  that  the  rule  to  show  cause 
ordered  against  him  at  the  Oeneral  Term,  ig- 
nored the  order  made  by  Judge  Fisher  disbar- 
ring the  relator,  and  called  upon  him  to  answer 
simply  for  the  act  and  conduct  specified  as  for 
a  contempt;  yet  they  insist  that,  after  the  re- 
turn of  the  relator  to  the  rule  in  answering  the 
contempt,  they  had  a  right  in  considering  the 
answer,  if  any  other  offense  appeared  therein 
cognizable  by  the  court,  it  was  competent  to 
take  notice  of  it,  and  inflict  punishment  accord- 
ingly. 

We  Cannot  assent  to  this  view.  It  assumes 
the  broad  proposition,  that  the  attorney  may 
be  called  upon  to  answer  an  offense  specified 
and,  when  the  answer  comes  in,  without  any 
further  notice  or  opportunity  of  defense  or  ex- 
planation, punish  him  for  another  and  distinct 
offense.  Certainly  no  argument  can  be  neces- 
sary to  refute  such  a  proposition.  It  violates 
the'  commonest  and  most  familiar  principles  of 
criminal  jurisprudence.  It  is  true,  where  a  con- 
tempt is  committed  in  the  presence  of  the  court, 
no  other  notice  is  usually  necessary ;  but  a  pro- 
ceeding to  punish  an  attorney  generally  for  mis- 
behavior in  his  office,  or  for  any  particular  in- 
stance of  misbehavior,  stands  on  very  different 
ground.  The  rule  to  show  cause  is  in  the  record. 
After  reciting  the  offensive  language  and  con- 
duct complained  of  (all  of  which  occurred  before 
Judg»  Fisher),  it  concludes  in  these  words: 
"And  said  conduct  and  language  requiring,  in 
our  opinion,  investigation  by  this  court,  it  is 
therefore  ordered,  that  said  Joseph  H.  Bradley 
show  cause,  on  or  before  the  4ih  day  of  Novem- 
ber next,  why  he  should  not  be  punished  for 
contempt  of  this  court  by  reason  of  said  offen- 
sive conduct  and  language  towards  one  of  its 
members,  and  relating  to  the  official  acts  of  the 
said  justice."  It  will  be  seen  that  the  offense 
charged  against  the  relator,  and  for  which  he 
was  called  upon  to  answer,  was  direct  and  spe- 
cific, one  well  known  to  the  law  and  the  pro- 
ceedings of  courts — a  contempt  of  the  Supreme 
Court.    And  the  offense  being  thus  specified, 
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he  was  fully  tidvided  of  the  matters  against 
which  he  was  called  upon  to  defend,  and  en- 
abled to  prepare  his  defense  accordingly.  That 
the  relator  so  understood  the  charge  is  apparent 
from  his  answer,  in  which  he  expresses  his  sat- 
isfaction at  the  opportunity  afforded  him  to 
present  to  the  court  his  account  of  the  facts  in- 
volved in  the  case,  and  "to  purge  liimself  from 
any  intentional  disrespect,  contumely  or  con- 
tempt towards  the  court,  or  any  member  there- 
of, in  the  transactions  referred  to." 

The  order  entered  on  the  minutes  of  the 
court,  afterthe  answer  to  the  rule  to  show  cause, 
inflicting  the  punishment  confirms  this  view. 
It  is  found  in  the  record,  and  is  headed  as  fol- 
lows: 

"In  ike  matter  of  Joseph  H.  Bradley,  Sr. — 
Contempt  of  court." 

"Mr.  Bradley  having  filed  his  answer  to  the 
rule  of  court  served  on  him,  and  having  been 
beard  at  the  bar  in  support  of  his  answer,  it  is 
by  the  court  ordered,  that  for  the  causes  set 
forth  in  said  rule,  the  name  of  Mr.  Bradley  be 
stricken  from  the  roll  of  attorneys,  solicitors, 
etc.,  authorized  to  practice  in  this  court." 

The  order,  or  j augment,  seems  to  be  in  strict 
conformity  to  the  offense  charged  in  the  rule 
to  show  cause,  namely :  for  contempt  of  court. 

We  do  not  doubt  the  power  of  the  court  to 
punish  attorneys  as  officers  of  the  same,  for 
misbehavior  in  the  practice  of  the  profession. 
This  power  has  been  recognized  and  enforced 
ever  since  the  organization  of  courts,  and  the 
admission  of  attorneys  to  practice  therein.  If 
guilty  of  fraud  against  their  clients,  or  of  stir- 
ring up  litigation  by  corrupt  devices,  or  using 
the  forms  of  law  to  further  the  ends  of  injus- 
tice; in  fine,  for  the  commission  of  any  other 
act  of  official  or  personal  dishonesty  and  op- 
pression, they  become  subject  to  the  summary 
jurisdiction  of  the  court.  Indeed,  in  every  in- 
stance where  an  attorney  is  charged  by  afflaavit 
with  fraud  or  malpractice  in  his  profession, 
contrary  to  the  principles  of  justice  and  com- 
mon honesty,  the  court,  on  motion,  will  order 
him  to  appear  and  answer,  and  deal  with  him 
according  as  the  facts  may  appear  in  the  case. 
But,  this  is  a  distinct  head  of  proceeding  from 
that  of  contempt  of  court,  or  the  members 
thereof,  committed  in  open  court,  or  in  imme- 
diate view  and  presence,  tending  to  interrupt  its 
proceedings,  or  to  impair  the  respect  due  to  its 
authority.  This  distinction  is  recognized  in 
the  Act  of  1881,  already  referred  to,  which, 
after  providing  for  personal  contempt  in  pres- 
ence of  the  court,  authorizes  attachments  to  Is- 
sue, and  summary  punishment  to  be  inflicted, 
for '  'the  misbetiavior  of  the  officers  of  said  courts 
in  their  official  transactions." 

Without  pursuing  this  branch  of  the  case  fur- 
ther, our  conclusion  is: 

First.  That  the  judges  of  the  court  below  ex- 
ceeded their  authority  in  punishing  the  relator 
for  a  contempt  of  that  court  on  account  of  con- 
temptuous, conduct  and  language  before  the 
Criminal  Court  of  the  District,  or  in  the  pres- 
ence of  the  judge  of  the  same. 

tjecond.  That  they  possessed  no  power  to 
punish  him,  upon  an  ex  parte  proceeding,  with- 
out notice  or  opportunity  of  defense  or  expla- 
nation for  mist)ehavior,  or  for  any  particular  in- 
stance of  the  same  generally  in  his  office  as  at- 
torney of  the  court,  as  claimed  in  the  words  of 
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the  return:  "irrespective  of  the  doctrine  of 
contempts." 

The  only  remainint;  question  is,  whether  or 
not  a  writ  of  mandamus  from  this  court  is  the 
appropriate  remedy  for  the  wrong  complained 
of.  This  question  has  already  been  answered 
by  Chttf  Justice  Marshall,  who  delivered  the 
opinion  of  the  court  in  Bte  parte  Orane,  6  Pet., 
190.  That  was  an  application  for  a  mandaruu* 
to  the  Circuit  Court  of  the  United  State*  for  the 
Southern  District  of  New  York. commanding  the 
court  to  review  the  settlement  of  several  bins  of 
exceptions.  TheXearaeA  Chief  Jutliee  otxema: 
"A  doubt  has  been  suggested  respecting  the 
power  of  the  court  to  isRuetbe  writ.  The  question 
was  not  discussed  at  the  bar,  but  lias  been  consid- 
ered by  the  Judges.  It  is  proper,"  he  obeerves, 
' '  that  it  shouIdM  settled,  and  the  opinion  of  the 
court  announced.  We  liave  determmed  that  the 
power  exists."  He  then  refers  to  the  definition 
and  office  of  the  writ  as  known  to  the  common 
law  in  England,  and  to  the  language  of  Black- 
stone  in  speaking  of  it,  as  follows:  "  Tliat  it  is- 
sues to  the  judges  of  any  inferior  court,  com- 
manding them'  to  do  justice,  according  to  the 
powers  of  their  office,  whenever  the  same  is  de- 
layed. For  it  is  the  peculiar  business  of  the 
Court  of  King's  Bench  to  superintend  all  other 
inferior  tribunals,  and  therein  to  enforce  the 
due  exercise  of  those  judicial  or  ministerial 
powers  with  which  the  crown  or  the  Legislature 
have  invested  them;  and  this,  not  only  by  re- 
straining their  excesses,  but  also  by  quicken- 
ing their  negligence,  and  obviating  the  denial 
of  justice."  l^e  Chi^  Justice  then  refers  to  the 
18th  section  of  the  Judicial  Act,  which  enacts 
that  the  Supreme  Court  aliall  have  power  to  is- 
sue writs  of  prohibition  to  the  district  courts 
when  proceeding  as  courts  of  admiralty  and 
maritime  jurisdiction ;  and  writs  of  nMndamu*, 
in  cases  warranted  by  the  principles  and  usages 
of  law,  to  any  courts  appointed  or  persons 
holding  offices  under  the  authority  of  the  Unit- 
ed States.  "A  mandamus  to  an  officer,"  he 
observes,  "is held  to  be  the  exercise  of  origi- 
nal jurisdiction ;  but  a  mandamus  to  an  inferior 
court  of  the  United  States  is  In  the  nature  of 
appellate  jurisdiction." 

Two  of  the  judges  dissented,  and  one  of  them, 
Mr.  Justice  Baldwin,  delivered  an  elaborate 
opinion  adverse  to  the  decision,  in  which  every 
objection  to  the  jurisdiction  is  very  forcibly 
stated.  Since  this  dedsion  the  question  has 
beed  regarded  at  rest,  as  will  be  seen  from 
many  cases  in  our  reports,  to  some  of  which  we 
havereferred.  7  Pet.,  634;  8  Pet.,  801 ;  17  How., 
275  [58  U.  8.,  XV.,  1011;  3  Wall.,  752  [70  U. 
S.,  XVIII.,  212]. 

'  This  writ  is  applicable  only  in  the  supervis- 
ion of  the  proceedings  of  inferior  courts,  m 
cases  where  there  is  a  legal  right,  without  any 
existing  legal  remedy.  It  is  upon  this  ground 
that  the  remedy  has  been  applied  from  an  early 
day,  indeed,  smce  the  organization  of  courts 
and  the  admission  of  attorneys  to  practice  there- 
in down  to  the  present  time,  to  correct  the 
abuses  of  the  inferior  courts  in  summary  pro- 
ceedings against  their  officers,  and  especially 
against  the  attorneys  and  counselors  of  the 
courts.  The  order  disbarring  them,  er  subloct- 
ing  them  to  fine  or  imprisonment,  is  not  review- 
able by  writ  of  error,  it  not  being  a  jad^ent 
in  the  sense  of  the  law  for  which  this  wnt  will 
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lie.  Without,  therefore,  the  use  of  the  writ  of 
natidatiiut,  however  flagrant  the  wrong  com- 
mitted against  these  officers,  they  would  be  des- 
titute of  any  redress.  The  attorney  or  counsel- 
or, disbarred  from  caprice,  prejudice  or  pas- 
■kn,  sad  thus  suddenly  deprived  of  the  only 
meins  of  an  honorable  support  of  himself  and 
family,  upon  the  contrary  doctrine  contended 
for.  would  be  utterly  remediless. 

It  is  true  that  this  remedy,  even  when  lib- 
erally expounded,  affords  a  far  less  effectual  se- 
cnrity  to  the  occupation  of  attorney  than  is  ex- 
tended to  that  of  every  other  class  in  the  com- 
munity. For  we  afree  that  this  writ  does  not  lie 
to  control  the  judicial  discretion  of  the  judge 
or  court;  and  hence,  where  the  act  complained 
of  rested  in  the  exercise  of  this  discretion,  the 
remedy  ftils. 

Bat  this  discretion  is  not  unlimited,  for  if  it 
be  exercised  with  manifest  injustice,  the  Court 
of  King's  Bench  will  command  its  due  exercise. 
Tapp.  Mand.,  14.  It  must  be  a  sound  discre- 
tion, and  according  to  law  (p.  13).  As  said  by 
Vliitf  Jtutiee  Taney,  in  Ex  parte  Seeombe,  19 
How.,  13  [60  D.  a,  XV..  565]:  "  The  power, 
however,  is  not  an  arbitrary  and  despotic  one,  to 
be  exercised  at  the  pleasure  of  the  court,  or  from 
HMioo.  prejudice,  or  personal  hostility."  And 
by  CUtfJxutHu  Marshall,  in  Ei  parte  Burr,  9 
WheaL,  580:  "  The  court  is  not  inclined  to  in- 
terpose, unless  it  were  in  a  case  where  the  con- 
duct of  the  circuit  or  district  court  was  irregu- 
lar, or  was  flagrantly  improper." 

We  are  not  concerned,  however,  to  examine 
in  the  present  case  how  far  this  court  would  in- 
qoiie  into  any  irregularities  or  excesses  of  the 
court  below  in  the  exercise  of  its  discretion  in 
making  the  order  against  the  relator,  as  our  de- 
cision IS  not  at  all  dependent  upon  that  ques- 
tion. Whatever  views  may  be  entertained  con- 
ooning  it,  they  are  wholly  immaterial  and  un- 
important here.  The  ground  of  our  decision 
upon  this  branch  of  the  case  is,  that  the  court 
below  had  no  jurisdiction  to  disbar  the  relator 
for  a  contempt  committed  before  another  court. 
The  contrary  must  be  maintained  before  this 
order  can  be  upheld  and  the  writ  of  mandamut 
I  denied.  No  amount  of  judicial  discretion  of  a 
\  court  can  supply  a  defect  or  want  of  jurisdic- 
Ition  in  the  case.  The  subject-matter  is  not  be- 
'foieil;  the  proceeding  is  coram  rumjudiee  and 
jyoid.  Now,  this  want  of  jurisdiction  of  the 
inferior  court  in  a  summary  proceeding  to  re- 
move a  officer  of  the  court,  or  disbar  an  attor- 
ney or  counselor,  is  one  of  the  specific  cases  in 
which  this  writ  is  the  appropriate  remedy.  We- 
have  already  seen,  from  the  dellnition  and  of- 
fice of  it.  that  it  is  Issued  to  the  inferior  courts 
"  to  enforce  the  due  exercise  of  those  judicial 
or  ministerial  powers  with  which  the  Crown  or 
Lwislature  have  invested  them;  and  this,  not 
ooly  by  restraining  their  excesses,  but  also  by 
qoickening  their  negligence  and  obviating  their 
denial  of  justice."  3  BI.  Com.,  111.  The  same 
principle  u  also  found  stated  with  more  fullness 
m  Bacon's  Abr.,  tit.  Mandamut,  let.  D,  273, 
"  to  restrain  them  (inferior  courts)  within  their 
boonds,  and  compel  them  to  execute  their  ju- 
riKliction,  whether  such  jurisdiction  arises  by 
charter,  eUi.,  being  in  lubadiumjuttitwB."  See, 
•lio.  Bacon,  let.  £,  378:  also,  'Tapp.,  Mand., 
lOS.  and  the  cases  there  cited. 

The  same  principle  is  also  stated  by  Chi^ 
See  7  Wall. 


Jtutiee  -Marshall  in  Ke  parte  Burr.  "  There  is, 
then,"  he  observes, ' '  no  irregularity  in  the  mode 
of  proceeding  which  would  justify  the  inter- 
position of  this  court.  It  coiUd  only  interpose 
on  the  ground  that  the  circuit  court  bad  clearly 
ezceedra  its  powers,  or  had  decided  erroneously 
on  the  testimony."  The  case  of  fivrr  was  mal- 
practice and  stirring  up  litigation,  to  the  dis- 
turbance and  oppression  or  the  community. 
The  jurisdiction  was  unquestionable.  So,  in 
Ex  parte  Second,  Chuf  Justice  Taney,  after 
showing  that  the  question  was  one  of  judicial 
discretion,  observes,  "  We  are  not  aware  of  any 
case  where  a  mandamus  has  issued  to  an  infe- 
rior tribunal.commsnding  it  to  reverse  or  amend 
its  decision,  when  the  decision  was  in  its  nature 
a  judicial  act,  and  within  the  scope  of  its  juris- 
diction and  discretion."  The  case  of  Seeombe 
wa«  for  a  contempt  in  open  court,  and  the  ju- 
risdiction undoubted.  So  was  the  case  of  IXUing- 
hast  V.  ConkUng,  referred  to  by  the  Chief  Jtu- 
tiee in  his  opinion.  This  writ  has  tieen  issued  in 
numerous  cases  by  K.  B.,  in  England,  to  infe- 
rior courts  to  restore  attorneys  wrongfully  re- 
moved. The  cases  are  collected  by  Mr.  Tapping 
on  Mandamus,  44.  One  of  them  was  the  case 
of  an  attorney  suspended  from  practicing  in  the 
courts  of  the  county  palatine  of  Cheater.  The 
reason  given  for  issuing  this  writ  is.  that  the 
office  is  of  public  concern,  and  regards  the  ad- 
ministration of  justice;  and  because  there  is  no 
otherremedy.  6Mod.,18,perHolt;  £«^A'«case, 
8  Mod.,  386;  Lee's  case,  Carth.,  169. 

Cases  are  found,  also,  in  many  of  the  courts 
of  the  States.  Among  the  more  recent  are  three 
cases  in  California  (1  Cal..  143.  188,  190);  in 
New  "Xork  (1  Johns.  Cas.,  181);  in  Penn- 
sylvania, Virginia,  and  Alabama.  In  sev- 
eral of  the  cases  the  remedy  failed,  as  in  i^ 
parte  Burr,  Seeombe,  and  TUUnghast,  the  court 
having  held,  in  the  cases,  that  the  questions  in- 
volved were  of  judicial  discretion.  But  the  pro- 
ceeding is  admitted  to  be  the  recognized  remedj 
when  the  case  is  outside  of  the  exercise  of  this 
discretion,  and  is  one  of  irregularity,  or  against 
law,  or  of  flagrant  injustice,  or  without  juris-/ 
diction. 

It  will  be  seen  that  this  opinion  is  wholly 
irrespective  of  the  merits  of  this  unhappy  con- 
troversy between  the  relator  and  Judge  Fisher, 
as  the  view  we  Itave  taken  of  the  case  does  not 
in  any  respect  involve  this  question.  We  can 
only  regret  the  controversy,  vas  between  gentle- 
men of  the  highest  respectability  and  honor.and 
express  the  nope  that  reflection,  forbearance 
and  the  generous  impulses  that  eminently  be- 
long to  tJ^e  members  of  their  profession,  may 
lead  to  their  natural  fruits — reconciliation  and 
mutual  and  fraternal  regard. 

Our  conclusion  is,  thcU  a  peremptory  writ  of 
mandamus  must  issue. 

Mr.  Justiee  Miller,  dissenting: 

I  am  of  opinion  ttiat  this  court  has  no  juris- 
diction of  the  case  in  which  it  has  just  ordered 
the  writ  of  mandamut  to  issue. 

There  are  in,  the  reports  of  our  decisions,lhree 
applications  l)efore  this  for  the  writ  of  maTida- 
mus  to  be  issued  by  this  court  to  restore  attor- 
neys to  places  at  the  bar  from  which  they  liad 
lieen  expelled  by  Federal  Courts.  The  first  of 
these  is  the  case  of  Burr,  9  Wheat..  089.  The 
opinion  delivered  by  C/Uef  Juliet  Marshall  ex. 
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presses  great  doubt  on  tbc  part  of  thd  court  as 
to  its  rignt  to  interfere,  and  resting  mainly  on 
that  doubt,  and  partly  on  the  fact  that  the  ex- 
clusion from  practice  was  temporary,  and  would 
aoon  expire,  the  application  was  refused. 

In  the  other  two  cases,  namely:  TUUngha^  t. 
OonkUng  [not  reoorted],  and  SSe  parte  Steombe, 
19  How.,  9  [60  tJ.  8.,  XV.,  665],  the  appUca- 
tion  was  denied,  and  the  denial  placed  expli- 
citly on  the  ground  that  this  court  has  no  pow- 
er to  revise  the  decisions  of  the  inferior  courts 
on  Xhis  subject  by  writ  of  mandamus. 

In  deliyering  the  opinion  of  the  court  in  the 
latter  case.  Chief  Juttiee  Taney  said,  that  "  In 
the  case  of  TaXUnghatt  v.  GonkUng,  which  came 
before  this  court  at  the  January  Term,  1827,  a 
similar  motion  was  overruled.  The  case  is  not 
reported,  but  a  brief  written  opinion  remains  in 
the  flies  of  the  court,  in  which  the  court  says 
that  the  motion  is  overruled  upon  the  ground 
that  it  had  not  jurisdiction  of  the  case."  In  the 
principal  case  the  court  said:  "  It  is  not  neces- 
sary to  inquire  whether  this  decision  of  the  ter- 
ritorial court  (disbarring  Secombe)  can  be  re- 
vised here  in  any  other  form  of  proceeding. 
The  court  are  of  opinion  that  he  is  not  entitled 
to  a  remedy  by  mandamus.  *  *  *  It  cannot  be 
reviewed  or  reversed  in  this  form  of  proceeding, 
however  erroneous  it  may  he,  or  supposed  totS. 
And  we  are  not  aware  of  any  case  where  a 
mandamus  was  issued  to  an  inferior  tribunal, 
commanding  it  to  reverse  or  annul  its  decision, 
where  the  decision  was  in  its  nature  judicial, 
and  within  the  scope  of  its  jurisdiction  and  dis- 
cretion." 

The  attempt  to  distinguish  the  case  now  un- 
der consideration  from  those  just  cited,  on  the 
ground  tliat  in  the  present  case  the  Supreme 
Court  of  the  District  of  Columbia  was  acting 
without  jurisdiction,  is,  in  my  judgment.equally 
without  foundation  in  the  fact  asserted,  and  in 
the  law  of  the  case  if  the  fact  existed. 

1.  That  court  had  jurisdiction  of  the  person 
of  Mr.  Bradley,  because  he  was  a  resident  of  the 
District  of  Columbia,  and  because  he  received 
notice  of  the  proceeding,  and  submitted  himself 
to  the  court  by  defending  on  the  merits. 

2.  It  had  jurisdiction  of  the  offense  charged, 
namely :  a  contempt  of  the  court  whose  judg- 
ment we  are  reviewing.  1  say  this  advisedly,  be- 
cause the  notice  wltich  called  upon  him  to  an- 
swer charged  him  in  distinct  terms  with  a  con- 
tempt of  the  Supreme  Court  of  the  District, 
though  much  of  the  argument  of  counsel  goes 
upon  the  hypothesis  that  the  offense  for  which 
he  was  disbarred  was  an  offense  against  the 
criminal  court,  and  not  the  Supreme  Court. 

8.  That  court  had  undoubted  authority  to 
punish  contempt  by  expelling  the  guilty  party 
from  its  bar. 

If  the  court  had  jurisdiction  of  the  party  and 
of  the  offense  charged,  and  had  a  right  to  pun- 
ish such  offense  by  the  judgment  which  was 
rendered  in  this  case,  what  element  of  jurisdic- 
tion is  wanting? 

But  if  we  concede  that  the  Supreme  Court  of 
the  District  exceeded  its  authority  in  this  case, 
I  know  of  no  Act  of  Congress,  nor  any  principle 
established  by  previous  decisions  of  this  court, 
which  authorizes  us  to  interfere  by  writof  »»an- 
damus.  The  argument  in  favor  of  such  author- 
ity is  derived  from  the  analogy  supposed  to  exist 
between  the  present  case  and  others  in  wliich 
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the  court  has  held  that  the  writ  may  be  issued 
in  aid  of  its  appellate  jurisdiction,  as  Si  parte 
Orane,  6  Pet.,  198;  BxparteHoyt,  13 Pet..  291. 
and  by  the  practice  in  the  Court  of  King's 
Bench,  in  England,  and  in  some  of  our  state 
courts. 

In  regard  to  the  practice  in  the  King's  Bench 
and  in  the  state  courts,  I  sliall  attempt  to  show 
presently  that  this  court  possesses  no  such  gen- 
eral supervisory  power  over  inferior  Federal 
Courts  as  belongs  to  the  King's  Bench,  and  as 
belongs  generally  to  the  appellate  tribunals  of 
the  States.  The  appellate  power  of  this  court 
is  strictly  limited  to  cases  provided  for  by  Act 
of  Congress. 

The  case  of  Orane,  '{supra),  was  one 
wliich  this  court  had  an  undoubted  right  to  re- 
view. It  was  alleged  that  this  right  was  ob- 
structed by  the  ret lual  of  the  judge  of  the  cir- 
cuit court  to  sign  a  bill  of  exceptions,  and  the 
court  held  that  in  such  a  case  he  might  be 
compelled,  by  the  writ  of  mandamus,  to  sign 
a  truthful  and  proper  bill  of  exceptions. 

It  was  not  necessary  to  cite  this  case  and 
others,  in  which  the  court  refused  to  grant 
the  writ  of  mandamtis,  to  show  that  under 
proper  circumstances  it  may  issue.  In  Stparte 
MUwaukee  R.  R.  Co.,  5  Wall.,  825  (72  U.  8.. 
XYIII.,  676],  the  court  ordered  a  wnt  of  man- 
damus to  issue  to  the  judges  of  the  circuit 
court,  because,  in  the  language  of  the  court, 
"The  petitioner  has  presented  a  case  calling  for 
the  exercise  of  the  supervisory  power  of  this 
court  over  the  circuit  court,  which  can  only  be 
made  effectual  by  a  writ  of  mandamus."  And 
this  is  the  true  doctrine  on  which  the  use  of 
the  writ  is  founded ;  and  the  sound  construc- 
tion of  the  13th  section  of  the  Judiciary  Act. 

The  case  of  Hoyt  (supra),  cited  by  counsel 
for  petitioner,  is  in  strong  confirmation  of  this. 
Referring  to  the  language  of  that  section  the 
court  says:  "The  present  application  is  not 
warranted  by  any  such  principles  and  usages 
of  law.  It  is  neither  more  nor  less  than  an  appli- 
cation for  an  order  to  reverse  the  solemn  judg- 
ment of  the  district  judge  in  a  matter  clearly 
within  the  jurisdiction  of  the  court,  and  to 
substitute  another  judgment  in  its  stead."  Pre- 
cisely what  is  asked  in  the  present  case. 

The  case  of  Tobias  Wat/dns,  8  Pet.,  18S. 
is  very  analogous  to  the  one  before  us,  and  in 
construing  the  power  of  this  court  in  retard  to 
the  writ  of  habeas  corpus,  decides  principles 
which  appear  to  me  to  l^  in  direct  conflict  with 
the  views  advanced  by  the  court  in  the  opinion 
just  read.  In  that  case,  Watkins  had  been  in- 
dicted, tried  and  sentenced  to  imprisonment  by 
the  Circuit  Court  of  the  District  of  Columbia. 
An  application  was  made  to  this  court  for  a 
writ  of  habeas  corpus,  on  the  ground  that  the 
indictment  charged  no  offense  of  which  that 
court  had  cognizance^  But,  conceding  this  to 
be  true,  and  answering  the  case  made  by  the 
petition,  the  court,  by  Marshall,  Ch.  J.,  asks: 
"  With  what  propriety  can  this  court  look  into 
the  indictmentT  We  have  no  power,"  he  si^a, 
"  to  examine  the  proceedings  on  a  writ  of  er- 
ror, and  it  would  be  strange  if,  under  color  of 
a  writ  to  liberate  an  individual  from  unlawfol 
imprisonment,  we  could  subetantialhr  revetaa  « 
judgment  which  the  law  has  placed  beyond  aor 
reach.  An  imprisonment  under  a  judcBMA 
cannot  bo  unlawful  unless  that  judgment  De  ■■ 
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ibwlnte  nallity;  and  it  cannot  be  a  nullity  if 
the  court  has  general  jurisdiction  of  the  sub- 
ject, although  it  be  erroneous."  "The  law 
trusts  that  court  with  the  whole  subject,  and 
lug  not  confided  to  this  court  any  power  of  re- 
viiiiig  its  decisions.  We  cannot  usurp  that 
power  by  the  instrumentality  of  the  writ  of  hor 
beat  eorpu*."  And,  finally,  after  examining  the 
cases  in  which  this  court  had  previously  issued 
the  writ  of  habeas  eorput,  he  sa^s  that  the^  are 
"no  authority  for  inquiring  into  the  judg- 
ments of  a  court  of  general  criminal  jurisdic- 
tion, and  regarding  them  as  nullities,  if,  in  our 
opinion,  the  court  has  misconstrued  the  law, 
and  has  pronounced  an  offense  to  be  punisha- 
ble criminally,  which  we  may  think  not." 

The  case  made  by  Mr.  Bradley  is  much 
weaker  than  the  case  of  WaOdns,  because,  in 
tbe  latter,  the  court  was  only  asked  to  deter- 
mine, on  the  face  of  the  indictment,  whether 
tbe  offense  charged  was  cognizable  by  the  cir- 
cuit court.  Here  the  charge  of  a  contempt  of 
which  the  court  below  had  jurisdiction,  is 
clear;  but  we  are  told  that,  on  looking  into  the 
testimony,  we  shall  find  that  the  petitioner  was 
not  gnilly  of  a  contempt  of  that  court.but  of  an- 
other court  Judge  Marshall  and  the  court  over 
which  he  presided  refused  to  look  beyond  the 
judgment,  even  at  the  indictment.  Here  the 
court  looks  beyond  the  judgment,  and  beyond 
tbe  notice  which  charges  the  offense,  and  in- 
quires into  the  evidence  on  which  the  party  is 
convicted;  and  because  that  is,  in  the  opinion 
of  this  court,  insufficient,  it  is  held  that  the 
coort  which  tried  the  case  had  no  jurisdiction. 
This  is  to  me  a  new  and  dangerous  test  of  ju- 
risdiction. 

Bat  with  all  due  respect  to  my  brethren  of 
tbe  majority  of  the  court,  it  seems  to  me  that 
their  judgment  in  this  case  is  not  only  unsup- 
ported by  the  cases  relied  on,  and  in  conflict 
with  the  cases  of  TUlinghcut  and  Searmbe,  de- 
cided by  this  court  directly  on  the  same  point, 
but  it  is  at  war  with  the  settled  doctrine  of  the 
court  on  the  general  subject  of  its  appellate  ju- 
tisdit^on. 

The  Coostitution  declares  that  the  appellate 
power  of  this  court  is  subject  to  such  excep- 
tions, and  is  to  fie  exercised  under  such  regu- 
lations as  Congress  shall  make.  Art.  III.,  sec.  2. 

CM^  ^uttice  Ellsworth,  construing  this 
danse  of  the  Ck)n8tilution,  in  the  case  of  Wi»- 
atrt  V.  Dauehy,  3  Dall.,  821,  said:  "  If  Con- 
gress has  provided  no  rule  to  regulate  our  pro- 
ceedings, we  cannot  exercise  an  appellate  ju- 
risdiction;  and  if  the  rule  is  provided,  we  can- 
not depart  from  it."  And  the  court  afterwards, 
ij  Chief  Ju*Uee  Marshall,  said  in  substance,  that 
ii  Congress  in  estabUsbing  the  Supreme  Court, 
bad  not  described  its  jurisdiction,  its  general 
power  in  reviewing  the  decisions  of  other  Fed 
end  courts  could  not  be  denied.  But  the  fact 
that  Congress  had  described  its  jurisdiction  by 
afflrmative  language,  must  be  understood  as  a 
regulation  under  Ube  Constitution,  prohibiting 
the  exercise  of  other  powers  than  those  de- 
scribed. U.  8.  T.  More,  8  Cranch,  169;  Burtnu- 
•M'l  T.  17.  A.  6  Cranch,  807. 

In  U.  8.  V.  bourse,  0  Pet. ,  470,  a  case  of  sum- 
niary  proceedings  before  the  district  judge  un- 
der the  revenue  law,  which  provided  that  an 
appeal  noigbt  be  allowed  to  claimant  by  a  jud^ 
uf  ilie  Supreme  Court,  it  was  said  that, ' '  as  this 
flee?  Wau* 


special  mode  is  pointed  out  by  which  an  ap- 
pieal  ma^  be  taken,  it  negatives  the  right  of  an 
appeal  in  any  other  manner;"  and  it  was 
further  said  that  the  United  States  had  no 
right  of  appeal,  because  none  was  given  by  the 
Act  which  authorized  the  proceedmg. 

And  finally,  in  the  case  of  Barry  v.  Mereein, 
5  How.,  103,  this  court,  by  Chief  Ju»tice  Taney, 
declared  emphatically  that,  "By  the  Constitu- 
tion of  the  United  States,  the  Supreme  Court 
possesses  no  appellate  power  in  any  case  unless 
conferred  upon  it  by  Act  of  Congress;  nor  can 
it  be  exercised  in  any  other  mode  of  proceed- 
ing than  that  which  the  law  prescribes."  This 
case  and  the  case  of  U.  8.  v.  More  were  de- 
cided in  direct  reference  to  the  jurisdiction  of 
this  court  over  Uiose  of  the  District  of  Colum- 
bia; and  in  the  latter.  Judge  Marshall  uses  this 
unmistakable  language:  "This  court,  there- 
fore, will  only  review  those  judgments  of  the 
Circuit  Court  of  Columbia,  a  power  to  re-ex- 
amine which  is  expressly  given  by  law." 

Let  us  see,  then,  what  regulations  Congress 
has  made  in  re^rd  to  our  jurisdiction  over  the 
courts  of  the  District  of  Columbia. 

The  Supreme  Court  of  tbe  District,  whose 
judgment  is  attempted  to  be  brought  into  re- 
view here,  was  established  by  the  Act  of  March 
3,  1863  (12  Stat.,  762).  The  only  clause  look- 
ing to  a  revision  of  the  decisions  of  that  court 
is  section  11,  which  enacts  "that  any  final  judg- 
ment, order,  or  decree  of  said  court  may  be  re- 
examined and  reversed  or  affirmed  in  the  Su- 
preme Court  of  the  United  States,  upon  writ 
of  error  or  appeal,  in  the  same  cases  and  in  like 
manner  as  is  now  provided  by  law  in  reference 
to  final  judgments,  orders,  and  decrees  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia."  The  Act  on  which  our  ju- 
risdiction over  this  circuit  court  depended  is 
that  of  February  27,  1801.  (2  Stat,  at  L.,  108). 
The  8th  section  of  that  Act  provides  that  "  any 
final  judgment,  order  or  decree  of  said  circuit 
court,  wherein  the  matter  in  dispute  shall  ex- 
ceed the  value  of  $100"  (now  $1,000),  "may 
be  re-examined  and  reversed  or  sfilrmed  in  the 
Supreme  Court  of  the  United  States  by  writ  of 
error  or  appeal." 

Here,  then,  is  no  provision  for  any  other 
modes  of  review  than  by  appeal  and  by  writ  of 
error;  but  there  is  a  limitation  of  the  use  of 
these  modes  to  cases  in  which  the  matter  in  dis- 
pute shall  exceed  $1,000.  Where.then,  is  there 
any  authority  for  a  review  by  writ  of  maTtda- 
mtuf  And  where  there  is  any  regulation  au- 
thorizing a  review  of  this  case  by  any  mode 
whatever? 

For  the  counsel  of  petitioner  in  this  case  does 
not  claim  that  the  matter  in  dispute  exceeds 
$1,000,  or  has  any  moneyed  value.  Such  a 
claim  would  be  fatal  to  the  relief  he  asks,  be- 
cause it  would  show  that  it  is  a  proper  case  for 
a  writ  of  error  and,  therefore,  s  maniamiu  will 
not  lie. 

We  have  repeatedly  held  that  the  writ  of  man- 
darmu  cannot  be  made  to  perform  the  func- 
tions of  a  writ  of  error. 

In  the  recent  case  of  The  Chmmissioiier  v. 
WkUdey,  4  Wall.,  524  [72  U.  8.,  XVIII.,  885], 
the  following  language  was  used  without  dis- 
sent: ' '  The  principles  of  the  law  relating  to  the 
remedy  by  mandamut  are  well  settled.  It  lies 
when  there  is  a  refusal  to  perform  a  ministerial 
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Bct  involTinir  no  exercise  of  Judgment  or  dis- 
cretion. •  ■*  »  •  It  lies  when  the  exer- 
cise of  judgment  and  discretion  are  involved, 
and  the  officer  refuses  to  decide,  provided  that 
if  he  decided,  the  aggrieved  party  could  have 
his  decision  reviewed  by  another  tribunal.  * 
*  *  It  is  applicable  only  in  these  two  classes 
of  cases.  It  cannot  be  made  to  perform  the 
functions  of  a  writ  of  error." 

And  to  the  same  purpose  are  Ez  parte  Hoyt, 
18  Pet.,  879,  and  Ex  parte  Taylor,  14  How.,  3. 

ated-U  Wall.,  S58:  13  Wall.,  245:  19  WaU.,618, 
SU :  100  V.  S.,  3S(.  330 :  107  C.  S..  318 ;  K  Kao.,  406, 409 ; 
64  Ind.,  496 ;  83  N.T.,  166 ;  41  Am.  Rep.,  243  (131  Mass., 
876);  21  Mich.,  666. 


DENNIS  MULLIGAN,  Plff.  in  Err., 

e. 

JOHN    CORBIN,  MARTHA  A.  CORBIN. 

AND  MARTHA  CORBIN,  Jb. 

(See  8.  C,  7  Wall.,  487-481.) 

Aetcf  Legidature,  when  doeinot  impair  eonlraet. 

Ad  Act  of  the  Legislature  of  Kentucky  releasing 
the  Interest  of  the  State  in  escheated  lands  does  not, 
either  in  terms  or  by  neoessary  implication,  impair 
the  obligation  of  the  Auditor's  contract  to  concede 
a  moiety  of  the  lands  to  an  attorney  for  their 
recovery. 

[No.  114.] 
Atytied  Mar.  S3,  1869.      Decided  Apr.  6,  1869. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

This  case  arose  upon  a  petition  filed  in  the 
Fayette  Circuit  Court,  in  the  State  of  Ken- 
tucky, by  the  plaiatifF  in  error,  to  recover  a 
certain  house  and  lot  in  Lexington,  Kentucky. 
The  said  court  entered  judgment  in  favor  of 
the  plaintiff.  The  Court  of  Appeals,  on  ap- 
peal, having  reversed  this  judgment,  the  plaint- 
iff sued  out  this  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mutri.  Qarret  Davis  and  S.  T.  Merrick, 
for  plaintiff  in  error. 

Me»»rs.  J.  B.  Beck,  4.  W.  Uoore,  and 
BrigM,  for  defendants  in  error. 

(The  argument,  being  confined  to  the  facts, 
is  not  here  given.) 

Mr.  Juttiee  Davis  delivered  the  opinion  of 
the  court: 

The  only  question  that  arises  in  this  case, 
which  it  is  competent  for  this  court  to  decide, 
is,  whether  the  Act  of  the  Legislature  of  Ken- 
tucky, passed  on  the  4th  day  of  April,  1861,  is 
repugnant  to  the  Constitution  of  the  United 
States,  because  it  impairs  the  obligation  of  a 
contract. 

That  Act  is  as  follows:  "  Be  it  enacted  by 
the  General  Assembly  of  the  Commonwealth 
of  Kentuckv.  that  whatever  interest  in  a  small 
house  and  lot  on  Upper  Street,  in  the  City  of 
Lexington,  which  was  conveyed  in  the  vear 
1808,  by  Thomas  Bndley  to  Solomon  Brindley, 
may  rightfully  belong  to  the  State  b^  escheat 
or  otherwise  since  the  death  of  the  said  Brind- 


NoTB.— What  lawt  are  ooid  <m  impairtng  obUgalinn 
of  eontraeta.  See  note  to  Fletcher  v.  Feck,  id  U.  S. 
(6  Cranoh),  87. 
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ley  without  known  legal  heirs,  be,  and  the  same 
is  hereby  released  to  and  vested  in  Martha  Ann 
Corbin,  for  her  life,  and  her  daughter,  Martha 
Ann,  absolutely  after  her  said  mother's  death. 
The  said  property  liaving  been  bou^t  in  the 
year  1848,  as  the  property  of  William  C.  Barry, 
claiming  and  possessed  of  it  after  said  Brind- 
ley's  dMth,  and  conveyed  in  1844  to  the  said 
mother  and  daughter,  and  who  have  occupied 
it  as  theirs  ever  since  said  sale  and  conveyance. " 

A  short  history  of  the  circumstances  wtiich 
led  to  this  piece  of  legislation  is  necessary  in 
order  to  understand  the  position  taken  by  the 
plaintiff  in  error.  The  record  disclosed  Uiat 
Solomon  Brindley,  a  free  colored  man,  was  the 
owner,  in  1808,  of  a  small  house  and  lot,  of 
trifling  value,  in  the  City  of  Lexington,  and  is 
dead.  It  does  not  appear  when  he  died,  or 
that  he  ever  transferred  the  title  to  the  prop- 
erty; but  at  a  very  early  day  William  T.  Barry 
occupied  it,  and  this  occupancy  was  continued 
after  his  death  by  his  legal  representative  unUI 
1848,  when  it  was  sold  as  Barry's  property,  on 
an  execution  in  favor  of  the  old  Bank  of  Ken- 
tucky, and  purchased  for  two  of  the  defend- 
ants in  error,  who  occupied  and  claimed  it 
until  November,  1855. 

At  this  date  Thomas  B.  Monroe,  Jr.,  an 
attorney  at  law,  was  employed  by  the  Auditor 
of  Public  Accounts,  in  conformity  with  the 
statutes,  by  a  written  contract,  to  sue  for  and 
recover  the  property  as  having  escheated  on 
the  death  of  Solomon  Brindley,  and  Monroe 
was  to  have  an  equal  moiety  of  the  property 
recovered  for  his  compensation.  Monroe,  in 
the  execution  of  his  employment,  prosecuted  a 
suit  in  the  name  of  Baxter,  the  agent  appointed 
to  take  charge  of  escheated  estate,  and  pro- 
cured a  judgment  of  eviction,  and  afto^ards 
undertook  to  sell  the  property  to  Mulligan,,  the 

glaintifl  in  error,  and  to  deliver  possession  to 
im.    At  this  point  of  time  the  Le^lalure 
stepped  in  and  passed  the  Act  in  question. 

Mulligan  insists  that  this  Act  is  inhibited  by 
the  Constitution  of  the  United  States  Itecaaae 
it  impairs  the  obligation  of  the  contract  which 
the  auditor  made  with  Monroe.  The  correct- 
ness of  this  position  is  the  point, to  be  decided. 

If  the  Legislature  had  the  power  to  release 
to  the  defenoants  in  error  the  ng^t  of  the  State 
to  the  property  in  controversy,  both  common 
justice  and  the  good  name  of  the  Common- 
wealth demandea  the  exercise  of  that  power. 
under  the  circumstances  of  this  case.  It  ap- 
pears that  the  affairs  of  the  old  Bank  of  Km- 
tucky  were  substantially  under  the  control  of 
the  State  when  the  house  and  lot  were  seised 
as  the  property  of  Barry,  and  sold.  The  par- 
chasers  at  that  sale  had  a  right  to  conclude  that 
the  State  would  never  interfere  to  their  pnia- 
dice,  and  no  other  party  could,  if  Bnndiey 
died  without  heirs.  The  Legislature,  after  ttie 
facts  were  known,  would  have  been  guilty  of  a 
great  wrong  if  it  had  refused  to  pass  an  Act 
to  give  vaudity,  as  far  as  it  had  power  to 
do  so,  to  a  sale  of  which  the  State  derived  tte 
benefit. 

The  general  power  of  the  L^;ialature  to 
grant  to  individuals  the  lands  belonging  to  tlM 
State  is  not  denied ;  but  it  is  claimea  there  wms 
a  restraint  in  this  instance,  on  account  of  the 
previous  contract  concerning  the  property,  ba- 
tween  the  auditor  and  Monroe. 
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It  fa  charitable  to  suppose  that  the  auditor 
would  never  have  employed  Monroe  to  dUpos- 
WH  the  Corbins,  had  he  known  the  manner  in 
which  they  acquired  poesession,  and  that  bis 
proceedings  were  prompted  by  a  commendable 
lesl  for  ttw  true  interests  of  the  State. 

But,  after  ail,  did  the  contract  with  Monroe 
bsTetbe  effect  claimed  for  it  by  the  plaintiff  in 
cnort  It  certainly  did  not  vest  in  him  the  title 
to  the  property.  If,  as  is  admitted,  the  auditor 
kid  the  authority  to  contract  with  an  attorney 
It  law  to  give  him  one  half  the  escheated 
eatate,  as  compenMition  for  its  recovery,  still, 
tUs  contract  did  not  confer  on  him  a  license  to 
■dl  tlie  property  after  it  was  recovered,  or  to 
make  any  deposition  of  it  that  would  bind  the 
govenunent. 

The  Legislature  had  intrusted  the  manage- 
mentof  esdieated  property  with  bonded  officers, 
lod  confided  to  Uiem  the  exclusive  power  of 
■eDiog,  under  the  written  directions  of  the 
anditor.  1  Stenton,  Stat.  Ey.,  ch.  84,  p.  459. 
Is  DO  other  mode  could  the  legal  title  of  the 
State  be  devested,  and  it  nowhere  appears  that 
Baxter,  in  whose  name  the  suit  agiuast  the  Cor- 
bins was  prosecuted,  and  who  was  the  agent 
for  escheated  estates  in  Fayette  County,  where 
the  property  la  situated,  was  a  party  to  the  sale 
to  KaUigan,  or  that  be  ever  sanctioned  it. 
ViewioK  the  transaction  in  the  aspect  most 
fsvMatde  to  Mulligan,  it  is  apparent  that  his 
rightt,  under  this  contract,  are  those  which  be- 
knged  to  Monroe,  and  that  he  has  no  other  or 
batter  liritts  than  Monroe  had.  The  case, 
theo,  reaolTeB  into  this  question :  Wliat  were 
the  rights  of  Monroe,  and  no  w  are  they  affected 
hj  the  Act  of  the  Legislature?  The  answer  to 
this  question  is  tot  plain,  and  relieves  the  pro- 
ceeding of  any  difficulty. 

When  the  escheat  was  perfected,  the  legal 
title  to  the  entire  property  was  vested  in  we 
State;  but  as  the  State,  through  ita  auditor, 
bad  bargained  with  Monroe  to  concede  a 
moiety  to  him  for  his  services,  it  follows  that 
tiie  &ate  was  under  obligation  to  convey,  in 
aome  proper  form,  this  moiety  to  him.  This 
left  the  State  the  undisputed  owner  of  one  half 
tlie  property,  with  such  power  of  disposition  as 
tke  L^isuture,  in  its  wisdom,  snould  see 
proper  to  give  it.  The  Act  in  question  does 
M  attempt  to  interfere  with  any  privilege 
which  belonged  to  Monroe,  and  we  have  no 
ri^  to  presume  it  was  passed  with  any  such 
intention.  It  does  not  profess  to  grant  to  the 
Corbins  any  particular  estate,  but  simply  re- 
kaaes  to  them  whatever  interest  the  State  had 
to  the  inoperty  they  occupied,  and  as  the  State 
uodoabtedly  iiad  an  interest  in  it  to  the  extent 
of  saw  motety,  how  can  it  l>e  said  that  the  ob- 
BgMkai  of  the  contract  between  the  auditor 
aM  Monroe  was  impaired  bv  this  statutet 

The  statute  operated  rightfully  on  the  moiety 
owMd  by  the  State,  and  tliere  is  no  authority 
tat  aying  the  Legislature  meant  to  do  any- 
lUacawre. 

U  ia  not  our  province  to  decide  any  other 
poiat  in  this  case,  and  as  the  Act  of  the  Legis- 
late* of  Kentucky  does  not,  either  in  terms  or 
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GEORGE  8.TWITCHELL,  JWr., 
e. 
THE  COMMONWEALTH  of  PENNSYL- 
VANIA. 
(8ee8.C.,T  WaU.,  821-827.) 

Writ  of  error  in  a  ervminal  ease — to  tlate  eourt* 
— practice  on — Amendmentt  of  ConttUution. 

It  is  no  obieotlon  to  the  allowance  of  a  writ  of 
error  that  the  Judirment,  to  be  reviewed,  was  ren- 
dered in  a  orltnlaal  case. 

Write  of  error  to  state  courts  have  never  been 
allowed  as  of  risht. 

The  praotloe  u  to  submit  the  record  of  the  state 
court  to  a  Judire  of  this  court  to  ascertain  whether 
the  case  will  justify  the  allowance  of  the  writ. 

The  6th  and  Stb  amendments  of  the  Constitution 
of  the  United  States  do  not  apply  to  state  govern- 
ments ;  they  were  destgrned  exclusively  as  restric- 
tions upon  federal  power. 

Motion  argued  Apr.  t,  1869.      Decided  Apr.  6, 

1869. 
PETITION  for  a  writ  of  error. 

This  case  arose  upon  a  petition  for  leave  to 
file  a  motion  for  a  writ  of  error  to  the  Court  of 
Oyer  and  Terminer,  of  the  City  and  County  of 
Philadelphia,  and  the  Supreme  Court  of  Penn- 
sylvania. The  prayer  of  the  petitioner  was 
granted  Mar.  81,  1869,  with  directions  to  serve 
notice  of  argument  on  the  Attorney- General  of 
Pennsylvania. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  W.  W.  Hnbbell.  for  petitioner. 

No  counsel  appeared  for  the  respondent. 

Mr.  CMtfJvttUe  Chaee  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  a  writ  of  error  to 
to  the  Court  of  Oyer  and  Terminer  of  the  City 
and  County  of  Pniladelphia  and  the  Supreme 
Court  of  Pennsylvania,  with  a  view  to  the  re- 
vision here  of  a  judgment  of  the  former  court, 
affirmed  by  the  latter  court  which  condemns 
the  petitioner  to  suffer  death  for  the  crime  of 
munler. 

The  application  is  made  under  the  66lh  sec- 
tion of  the  Judiciary  Act  of  1789,  which  makes 
provision  for  the  exercise  of  the  appellate  juris- 
diction of  this  court  over  judgments  and  de- 
crees of  the  courts  of  the  States. 

Neither  the  Act  of  1789,  nor  the  Act  of  1867, 
which  in  some  particulars  supersedes  and  re- 
places the  Act  of  1789,  makes  anv  distinction 
between  civil  and  criminal  cases  in  respect  to 
the  revision  of  the  judgments  of  state  courts  by 
this  court;  nor  are  we  aware  that  it  has  ever 
been  contended  that  any  such  distinction  ex- 
ists. Certainly  none  has  been  recognized  here. 
No  objection,  therefore,  to  the  allowance  of 
the  writ  of  error  asked  for  by  the  petition  can 
arise  from  the  circumstance  that  the  judgment 
which  we  are  asked  to  review  was  rendered  in 
a  criminal  case. 

But  writs  of  error  to  state  courts  have  never 
boon  allowed,  as  of  right.  It  has  always  been 
the  practice  to  submit  the  record  of  the  state 
courts  to  a  judge  of  this  court,  whose  duty  has 
been  to  ascertain  upon  examination  whether 
any  question,  cognizable  here  upon  appeal,  was 
made  and  decidra  in  the  proper  court  of  the 
State,  and  whether  the  case  upon  the  face  of 
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the  record  will  justify  the  allowance  of  the 
writ. 

In  general,  the  allowance  will  be  made  where 
the  decision  appears  to  have  involved  a  ques- 
tion within  our  appellate  jurisdiction ;  but  re- 
fusal to  allow  the  writ  is  the  proper  course 
when  no  such  question  appears  to  have  been 
made  or  decided ;  and  also  where,  although  a 
claim  of  right  under  the  Constitution  or  laws 
of  the  United  States  may  have  been  made,  it  is 
nevertheless  clear  that  the  application  for  the 
writ  is  made  under  manifest  misapprehension 
as  to  the  jurisdiction  of  this  court. 

In  the  case  before  us  we  have  permitted  the 
motion  for  allowance  to  be  argued  before  the 
full  bench  because  of  the  urgency  of  the  case, 
and  the  momentous  importance  of  the  result  to 
the  petitioner. 

It  is  claimed  that  the  writ  should  be  allowed 
upon  the  ground  that  the  indictment  upon 
which  the  judgment  of  the  state  court  was  ren- 
dered was  framed  under  a  statute  of  Pennsyl- 
vania in  disregard  of  the  5th  and  6th  Amend- 
ments of  the  Constitution  of  the  United  States, 
and  that  this  statute  is  especially  repugnant  to 
that  provision  of  the  6th  Amendment  which 
declares, "that  in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right"  "  to  be  informed 
of  the  nature  and  causeof  the  accusation  against 
him." 

The  statute  complained  of  was  passed  March 
80,  1860,  and  provides  that  "In  any  indictment 
for  murderer  manslaughter  it  shall  not  be  nec- 
essary to  set  forth  the  manner  in  which,  or  the 
means  by  which,  the  death  of  the  deceased  was 
caused;  but  it  shall  be  sufficient,  in  every  in- 
dictment for  murder,  to  charge  that  the  de- 
fendant did  feloniously,  willfully  and  with 
malice  aforethought,  kill  and  murder  the  de- 
ceased ;  and  it  shall  be  sufficient,  in  any  indict- 
ment for  manslaughter,  to  charge  that  the  de- 
fendant did  feloniously  kill  the  deceased." 

We  are  by  no  means  prepared  to  say,  that  if 
it  were  an  open  question  whether  the  5th  and 
0th  Amendments  of  the  Constitution  apply  to 
the  state  governments,  it  would  not  be  our  duty 
to  allow  the  writ  applied  for  and  hear  argu- 
ment on  the  question  of  repugnancy.  We  think, 
indeed,  that  it  would.  But  the  scope  and  ap- 
plication of  these  amendments  are  no  longer 
subjects  of  discussion  here. 

In  the  case  of  Barron  v.  Baltimore,  7  Pet., 
24S,  the  whole  question  was  fully  considered 
upon  a  writ  of  error  to  the  Court  of  Appeals  of 
the  State  of  Maryland.  The  error  alleged  was, 
that  the  state  court  sustain^  the  action  of  the 
defendant  under  an  Act  of  the  Slate  Legisla- 
ture, whereby  the  property  of  the  plaintUf  was 
taken  for  public  use  in  violation  of  the  5th 
Amendment.  The  court  held  that  its  appellate 
jurisdiction  did  not  extend  to  the  case  presented 
by  the  writ  of  error;  and  Chief  Justice  Mar- 
shall,declaring  the  unanimous  judgment  of  the 
court,  said: 

"  The  question  presented  is,  we  think,  of 
great  importance,  but  not  of  much  difficulty. 
•  *  *  The  Constitution  was  ordained  and  es- 
tablished by  the  people  of  the  United  States  for 
themselves,  for  their  own  government,  and  not 
for  the  government  of  the  individual  States. 
Each  State  established  a  Constitution  for  itself, 
and  in  that  Constitution  provided  such  limita- 
tions and  restrictions  on  the  powers  of  its  par- 
S24 


ticular  government  as  it  judgment  dictated.  The 
people  of  the  United  States  framed  such  a  gov- 
ernment for  the  United  Slates  as  they  supposed 
best  adapted  to  their  situation  and  best  calcu- 
lated to  promote  their  interests.  The  powers 
they  conferred  on  this  government  were  to  be 
exercised  by  itself;  and  the  limitations  on  power 
if  expressed  in  general  terms,  are  naturally 
and,  we  think,  necessarily  applicable  to  the  gov- 
ernment created  by  the  instrument.  They  are 
limitations  of  power  granted  in  the  instrument 
itself,  not  of  distinct  governments  framed  by 
different  persons  and  for  different  purpose. 

And,  in  conclusion,  after  a  thorough  exam- 
ination of  the  several  amendments  which  had 
then  (1833)  been  adopted,  he  observes: 

"  These  amendments  contain  no  exprearion 
indicating  an  intention  to  apply  them  to  state 
governments.  This  court  cannot  so  apply 
them." 

And  this  judgment  has  since  been  frequently 
reiterated,  and  always  without  dissent 

That  they ' '  were  not  designed  as  limits  upon 
the  state  governments  in  re^rence  to  their  own 
citizens,"but  "  exclusively  as  restrictions  upon 
federal  power,"  was  declared  in  Fax  v.  Ohio. 
5  How.,  484,  to  be  "  the  only  rational  and  in- 
telligible interpretation  which  these  amend- 
ments can  have."  And  language  equally  de- 
cisive, if  less  emphatic,  may  oe  K>uad  in  Smith 
V.  Md.,  18  How.,  76  [59  U.  8..  XV..  2711;  and 
Witlitrt  V.  BuMey,  20  How.,  90  [61  U.  8.. 
XV.,  819]. 

In  the  views  thus  stated  and  supported  we 
entirely  concur.  They  apply  to  the  6th  as  fully 
as  io  any  other  of  the  amendments.  It  is  cer- 
tain that  we  can  acquire  no  jurisdiction  of  the 
case  of  the  petitioner  by  writ  of  error,  and  vie 
are  obliged,  therefore,  to  refuge  the  writ. 

Clted-9  Wall.,  278, 788 :  16  Wall.,  128 ;  21  WaU_  857  : 
82  U.  8..  862 ;  100  U.  S.,  284 ;  1  Dill.,  U ;  2  Am.  Hep.. 
389  (19  Ohio,  181):  3  Am.  Kep.,  8U  (101  Maas., »'«);  8 
Am.  Bep.,  143  (49  Mo.,  498);  9  Am.  Kep.,  101  (KB 
Mloh.,48^):  15  Am.  Kep.,  228  (28  Mich.,  838);  32  Am. 
Rep.,  640  (6  Baxt.,  667);  30  Mich.,  208 ;  64  Ho.,  872. 


JAMES  T.  AUSTIN,  Ftff.  in  Err., 

c. 

THE  BOARD  OP  ALDERMEN  OF  THE 

CITY  OP  BOSTON. 

(See  S.  C,  7  Wall.,  694-099.) 

Beniea  of  state  judgment — what  quettioni  arite. 

In  revlewiiur  a  state  Judrment,  the  only  quesUoa 
of  federal  lurladlction,  and  of  wblch  this  ooait  oan 
take  oogrniiEanoe  is,  whether  the  plaintiff  in  error 
has  been  deprived  of  any  right,  contraiy  to  the  Act 
of  (ingress,  upon  which  he  relies  for  proteoUoD. 

Where  the  facta  bring:  the  case  within  the  terma 
of  the  Act  according  to  the  strictest  oooatruotlOD 
which  can  be  given  to  them,  this  is  ooncluoire  of 
the  case. 

[No.  123.] 

StiimUted  Mar.  tS.   1869.     Decided  Apr.    6, 

1S69. 

IN  ERROR  to  the  Supreme  Judicial  Court  of 
the  Commonwealth  of  Massachusetts. 
This  is  a  writ  of  error  to  the  Supreme  Judi- 
cial Court  of  Massachusetts,  to  reverse  its  jud^;- 
ment,  affirming,  on  certiorari,  a  tax  assessed  by 
the  defendant  in  error  upon  certain  shares  in 
National  Banking  Associations  situated  in  Boe- 
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ton.  The  tax  -was  assessed  under  the  Massa- 
4fauKttB  Rtetute  of  1865,  ch.  242,  section  8, 
which  is  aa  follows:  "  The  assessors  of  each 
•city  and  town  in  which  any  shareholder  in 
-mxh  associations  resides,  shall  include  all 
shares  in  such  associations  held  by  persons 
resident  and  liable  (o  taxation  in  said  city  or 
town  in  valuation  of  the  personal  property  of 
-such  person,  for  the  assessment  of  all  taxes  im- 
posed and  levied  in  such  town  by  authority  of 
law,  to  be  assessed  at  tiie  same  rate,  and  sub- 
iect  to  the  same  deductions  as  shares  of  state 
banks  and  other  moneyed  corporations  in  the 
hands  of  the  citizens  of  such  city  or  town." 

The  plaintiff  in  error,  who  is  a  citizen  of 
Boston,  contends  that  this  statute  conflicts  with 
the  provisions  of  the  United  States  Statute  of 
18S4,  ch.  106,  section  41  (18  U.  S.  Stat,  at 
L..  Ill,  112),  as  the  proper  construction  of  that 
Act  requires  that  any  tax  assessed  on  such 
shares  shall  be  assessed  in  the  dty  or  town 
where  the  bank  is  situated. 

The  decision  of  the  Supreme  Court  of  Mas- 
■aachnsetts  is  reported  in  14  Allen,  3S9. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Ivers  T.  Austin,  for  plaintiff  in  error: 

The  question  is:  what  did  Congress  intend  by 
the  phrase  used  in  the  4l8t  section  of  the  Cur- 
rency Act,  "  at  the  place  where  such  bank  is 
located,  and  not  elsewhere?"  Does  "place" 
moan  State.  Territory  or  district  in  which  a 
Dational  bank  is  located,  or  does  it  mean  the 
•city,  town  or  vUlaee  of  its  location? 

Stat.  1864,  ch.  106;  18  Stat,  at  L.,  112. 

1.  The  statutes  do  not  not  and  never  did  nor 
could  posess,  by  virtue  of  their  sovereignty,  the 
power  or  right  to  tax  the  shares  of  the  national 
Danks.  The  first  proviso  of  the  41st  section  of 
the  Currency  Act  is  a  grant,  or  operate*  as  a 
grant,  to  the  States,  of  a  new  power  or  a  new 
right  to  tax  the  shares.  It  is  not  the  restriction 
Ota,  power  or  right  already  posessed  by  them. 

The  right  to  tax  the  "  means  and  instru- 
ments employed  in  the  exercise  of  the  functions 
of  the  Federal  Oovemment"  is  exclusive  in 
Congress. 

IkOuOeeh  r.  Maryland,  4  Wheat.,  816;  0$- 
■bom  V.  Bk.  0/  it;  A,  9  Wheat.,  788;  TTMton  v. 
ChmHeOon.,  2  PeL,  449;  Lettin*  v.  Brie  Co.,  16 
Pet.  435-446  Bk.  of  Com.  v.  N.  T.,  8  Black.. 
420(67  U.  S.,  XYIL,  461);  Bank  Taa  Out,  2 
Wall.,  200  (69  U.  S.,  XVII. .  793). 

2.  Congress  has  the  constitutional  power  to 
annex  to  its  grant  to  the  States  of  a  right  to  tax 
the  shares  of  national  banks,  any  conditions, 
limitations  and  restrictions,  which  in  its  Judg- 
ment may  be  deemed  expedient;  and  the  states 
are  bound  to  comply  with  any  and  all  such 
conditions,  limitations  and  restrictions,  if  they 
nndotake'to  exercise  the  power  thus  con- 
ferred. 

The  character  of  the  States  as  sovereign,  does 
not  alter  nor  modify  their  obligation  as  grantees. 

Bk.  afJJ.  a.  V.  Planters'  Bk.,  9  Wheat.,  904; 
St.  of  Kentucky  V.  Witter,  2  Pet.,  318;  Briteoe 
V.  St.  of  Kentucky,  11  Pet.,  257-824. 

The  limitations  in  the  proviso  have  been  held 
to  be  binding  upon  the  States  by  this  court,  and 
l^  every  state  court  which  has  judicially  con- 
sida«d  the  point. 

Pt. :  Markoe  v.  Hartranft,  6  Am.  Law  Reg. 
^N.  8.),  487;  N.  H. ;  Huntington  v.  Burt,  18  N. 
4ee  7  Waix.  0.  S.,  Book  19. 


H.,  276;  First  Nat.  Bk.  of  Forttmouth  v.  Portt- 
mouth.  47  N.  H. ;  Ind. :  Wright  x.  StOi,  27  Ind., 
888;  Ohio:  Fraeer  v.  Sitbem,  6  Am.  Law  Reg. 

Sr.  S..  475);  Me. :  Opinion  of  the  Justices,  58 
e.,  594-596;  Abbott  v.  Bangor,  54  Me.,  540. 

3.  The  phrase  used  in  the  first  proviso  of  the 
4l8t  section  of  the  Currency  Act,  viz. :  "  place 
at  which  such  bank  is  located  and  not  else- 
where," was  in^nded  by  Congress  to  mean  the 
specific  ci^,  town  or  village  in  which  a  bank  is 
located.  It  is  not  intended  to  mean,  nor  can 
it  be  so  construed  as  to  mean  the  State,  Terri- 
tory or  district  in  which  it  is  located. 

Wherever  the  word  "place"  occurs  In  any 
section  of  the  Act  other  than  the  4lBt,  it  means 
clearly  and  distinctly,  in  all  instances  but  one, 
either  a  city,  town  or  village. 

The  meaning  of  the  word  having  lieen  as- 
certained from  an  examination  of  the  whole 
statute,  it  must  be  held  to  have  the  same  mean- 
ing everywhere  in  the  same  statute. 

Bonham't  case,  8  Co.,  117;  Pennington  v. 
Uoaee,  2  Cranch,  88;  Ul  B.  v.  Fiihtr,  2  Cranch. 
358;  VanAUen  v.  Aitettim,  3  Wall.,  573  (70  U. 
S.,  XVIIL,  229):  i2«v.  Stoke  Dameret.  7  B.  & 
C,  669;  Bex  v.  Bamtgate,  6  B.  &  C,  712;  Bex 
V.  Itihab.  Great  BenOey,  10  B.  &  C,  527;  aamuel 
V.  Jfettleship,  8  Q.  B.  (N.  S.),  188. 

4.  If  it  be  doubtful  whether  the  constraction 
contended  for  by  the  plaintiff  in  error  be  cor- 
rect, the  rule  as  to  the  construction  of  public 
grants  should  be  applied  in  support  of  that 
construction,  viz.:  "Where  two  equally  plaus- 
ible constructions  can  be  given  to  the  same 
words  of  a  grant,  and  no  other  motive  inter- 
venes, that  construction  is  to  be  adopted  which 
restricts  the  grant,  in  preference  to  that  which 
extends  it." 

Ohio  L.  1.  &  T.  Co.  V.  Debolt,  16  How.,  416  ; 
Charlet  Biv.  Bridge  v.  Warren  Bridge,  11  Pet., 
420-645:  U.  B.  v.  Arredondo,  8  Pet.,  787-740; 
MiUt-r.  St.  Clair  Co.,  8  How.,  569;  Martin  v. 
WaddeU,  16  Pet.,  411 ;  Nagle  v.  Ahern.  3  Irish 
Law  Rep.,  41;  SeieaU  v.  Janet,. 9  Pick.,  414; 
Freeland  v.  Baitingtr  10  Allen,  575. 

The  construction  of-  the  plaintiff  in  error  is 
supported  by  the  Act  of  Feb.  10,  1868,  and  the 
toUo wing  cases: 

Opinion  of  the  Justices  of  the  Supreme 
Court  of  Maine,  nipra;  Abbott  v.  Bangor, 
tttpra;  Huntington  v.  Burt,  tupra. 

Mestrt.  John  P.  Heaiey  and  Clement 
Hngrh  Hill,  for  defendant  in  error: 

1.  The  right  of  the  States  to  tax  shares  in  na- 
tional banks  under  the  United  States  in  the 
hands  of  their  citizens  (Stat,  of  1864.  ch.  106, 
section  41)  has  been  fully  established. 

Van  Allen  v.  Attestors,  3  Wall.,  573  (70  U. 
S..  XVIIL.  229);  PeopU  v.  Gommittionert.  4 
Wall.,  244  (71  U.  S.,  XVIIL.  844);  BraeUey  v. 
PeopU,  4  Wall.,  459  (71  U.  S.,  XVIIL.  438). 

2.  The  plaintiff  in  error  resides  in  Boston, 
the  place  where  the  banks  are  situated,  and  ad- 
mitting his  construction  of  the  above  Act  to  be 
the  true  one,  its  terms  have  been  literally  com- 
plied with  in  his  case. 

8.  But  if  the  above  position  is  wrong,  the 
counsel  for  the  defendant  in  error  contend  that 
the  construction  put  upon  the  United  States  Stat- 
ute of  1864,  ch.  106,  section  41,  by  the  Supreme 
Court  of  Massachusetts,  is  the  correct  one. 

It  is  a  familiar  principle  of  interpretation, 
that  punctuation  forms  no  part  of  a  statute, 
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and  that  a  limiting  clause  is  confined  to  Its  next 
antecedent,  unless  the  construction  of  the  sta^ 
ute  specially  demands  Its  being  made  an  excep- 
tion to  this  general  rate. 

Gushing  v.  TTornei,  ,9  Qrav,  888;  Gvim'B 
case,  Dyer,  46 i;  Noy,  Max.,  2  Dwar.  Btat.,  ad 
ed.  690.  091,  601. 

Applying  this  rale  to  the  statute  under  con- 
sideration, and  the  more  natural  construction 
of  it  will  be  that  the  limiting  clause,  "  at  the 
place  where  such  bank  is  located,"  designates 
the  locality  of  the  authority  which  is  to  impose 
the  tax,  and  not  the  place  in  which  the  tax  is 
necessarily  to  be  assMsed. 

This  construction  effectuates  the  obWous  in- 
tention of  Congress,  which  was  not  to  interfere 
with  the  inherent  right  of  taxation  in  the  States 
so  long  as  it  should  be  equitably  imposed,  but 
to  preTent  the  shares  in  national  banks  from 
being  unduly  taxed,  and  thus  impeded  in  their 
operations.  This  same  section  provides  that 
the  right  of  taxation  shall  not  exceed  that  im- 
posed upon  banks  organized  imder  state  au- 
thoritT,  and  allows  the  taxation  of  real  estate 
ownecl  by  national  banks. 

See,  also,  Cong.  Globe  for  1868-4,  pp.  1967, 
1968,  1969,  2621,  2623. 

It  is  apparent  that  there  might  be  reasons 
why  the  shares  in  a  national  bank  should  not 
be  taxed  oat  of  the  State  in  which  the  bank  is 
situattMl,  because  in  that  way,  where  the  sys- 
tems of  taxation  are  different  (as  they  are,  for 
Instance,  in  New  York  and  Massachusetts),  the 
shares  would  be  liable  to  double  taxation.  But 
what  conceivable  interest  can  it  be  to  anybody, 
except  citizens  of  Massachusetts,  whether 
shares  owned  by  citizens  of  Springfield  in  a  na- 
tional bank  established  in  Boston  are  taxed  in 
Springfield  or  in  Boston?  And  so  long  as  the  tax 
does  not  exceed  that  imposed  upon  other 
moneyed  capital  in  the  State,  what  interest  is 
it  to  the  bank  itself  or  its  shareholders? 

The  declaratory  Act  of  Congress  of  Feb.  16, 
1868,  enacting  that  the  words  "at  the  place 
where  the  baok  is  located,  and  not  elsewhere," 
shall  be  constraed  and  held  to  mean  the  State 
within  which  the  bank  is  located,  is  a  legisla- 
tive oonstructiou  of  this  statute  which  this 
court  will  follow. 

Mr.  Juntiee  Swayne  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error,  issued  pursuant  to  the  2Sth  section  of  the 
Judiciary  Act  of  1789. 

The  lietdslature  of  Massachusetts,  by  a  Stat- 
ute passed^on  the  16th  of  May,  1866  (ch.  242), 
provided  for  "  the  taxation  of  shares  in  associ- 
ations for  banking,  established  under  the  laws 
of  the  United  States,"  and  prescribed  the  mode 
of  procedure  for  that  purpose.  The  statute  is 
confined  to  such  associations  in  that  State,  and 
to  shares  held  by  persons  living  within  its  lim- 
its. The  8d  section  enacts  that  the  assess- 
ment for  taxation  shall  be  made  where  the 
shareholders  reside. 

The  proviso  in  the  Act  of  Congress  which 
permits  the  shares  to  be  taxed  by  the  States.re- 
quires  them  to  be  included  "in  the  valuation 
of  the  personal  property"  of  the  holder,  "in 
the  assessment  of  taxes  imposed  by  or  under 
state  authority,  at  the  place  where  such  bank 
is  located,  and  not  elsewhere."    Act,  June  8, 
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1864,  ch.  106,  sec.  41, 18  Btat  atL.,  112.  Tbeie- 
are  other  regulations  upon  the  subject,  but  they 
do  not  affect  the  point  to  be  considered,  and 
need  not  to  be  more  particularly  adverted  to. 

The  plaintiff  in  error  lived  in  Boston,  and 
was  the  owner  of  stock  in  six  national  banks- 
there  situated,  and  the  valuation  and  assess- 
ment were  there  made. 

It  is  not  denied  that  this  was  in  oonformity 
to  the  Act  of  Congress,  but  it  is  insisted  that- 
the  taxes  assessed  were  illegal  and  void,  be- 
cause the  statute  of  the  State  requires  that  they 
■hall  be  assessed  at  the  place  of  tiie  residence  of 
the  shareholder,  without  reference  to  the  local- 
ity of  the  bank. 

The  onlj  question  of  federal  Jurisdiction, 
and  of  which  this  court  can  take  cognisance  ia, 
whether  the  plaintiff  in  error  has  been  deprtved 
of  any  right,  contraiy  to  the  Act  of  Congress, 
upon  which  he  relies  for  protection. 

The  facts  bring  the  case  within  the  terms  of 
the  Act,  according  to  the  strictest  constructioa 
which  can  be  given  to  them.  Tliis  is  conclu- 
sive of  the  case.  Whether,  in  another  case, 
arising  upon  a  different  state  of  facts,  the  statute- 
may  not  produce  results  in  conflict  with  the- 
Act  of  Congress,  and  wliich  this  court  will 
therefore  be  hound  to  revise  and  correct,  is  an. 
inquity  upon  which  we  are  not  called  to  enter. 
We  can  only  consider  the  statute  in  connectioik 
with  the  case  before  us.  Having  ascertained 
tliat  it  has  wrought  no  effect  which  the  Act 
forbids,  our  jurisdiction  is  at  an  end.  The  85Ui 
section  of  the  Judiciary  Act  is  explicit  upon 
the  subject. 

The 'right  of  taxation,  where  it  exists,  is  nec- 
essarily unlimited  in  its  nature.  It  carries- 
with  it  inherently  the  power  to  embarrass  and 
destroy. 

It  is  well  settled  that  tlie  States  cannot  exer- 
cise this  authority  in  respect  to  any  of  the  in- 
strumentalities which  the  General  Qoverament. 
may  create  for  the  performance  of  its  constitu- 
tional functions.  It  is  equallv  well  settled, 
that  this  exemption  may  be  waived  wholly,  or 
with  such  limitations  and  qualifications  as  may 
be  deemed  proper,  by  the  law  making  power 
of  the  nation ;  but  the  waiver  must  oe  clear, 
and  every  well  grounded  doubt  upon  the  sub- 
ject should  be  resolved  in  favor  of  the  exemp- 
tion. 

In  respect  to  the  class  of  cases  to  which  th» 
one  before  us  belongs,  the  waiver  is  expressed 
in  clear  and  unmistakable  language. 

Important  questions  have  arisen  as  to  tb»- 
constraction  and  effect  of  the  permistion  given 
to  tax,  b^  the  Act  of  Congress  under  consider- 
ation, with  reference  to  the  national  securities- 
held  by  the  banks.  These  questions  have  been 
settled  by  this  court  in  repeated  decisions.  Van. 
AUtn  V.  AMtMon,  3  Wall.,  578  [70  U.  8., 
XVIII.,  229];  Peoples.  G<mimit*iontr*,AW»ii., 
244171  U.  8..  XVIII.,  844];  Bradimt. People. 
4  Wall.,  469  [71  D.  S.,  XVIII.,  488]. 

In  this  case,  the  only  question  open  for  our 
examination  must,  for  the  reasons  before  stated, 
be  resolved  against  the  plaintiff  in  error. 

Tkajudgmtnt  tfth»  8uprem«  (hurt  <^  Motto- 
ehutettt  itaffinaed. 
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LOUIS  F.  OEITERES,  i^.  in  Brr., 

e. 

LOUIS  BONNEMER. 

(See  8. 0.  T  WalL.  <M,M6J 

Satammt  <ffmeU  hy  judge,  vHun  nuttity. 

Ailatement  of  fMti  br  the  Jodge  after  the  use 
ii  removed  to  thlsoourtoy  the  servioe  of  the  writ 
of  error,  and  filed  without  oonaeat  of  the  parties, 
mnrt  be  treated  aaa  nullity. 

[No.  188.1 
Arg^ud  Apr.  t.  1869.     Deeided  Apr.  It,  1869. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

This  action  was  brought  in  the  court  l>elow, 
by  the  plaintiff  in  error,  to  recover  a  certain 
sum  of  money,  beine  the  balance  of  an  account 
ttirted.  Tlie  defendant  admitted  the  validity 
of  the  claim,  but  alleged  that  the  plaiotifl  was 
bound  to  receive  it  in  Confederate  money. 

On  a  trial  below  without  a  juiy.  the  court 
entered  judgment  in  favor  of  the  plaintiff. 
Whereupon  the  defendant  sued  out  this  writ  of 
error. 

Jfr.  Iioiala  Jaaia.  for  plaintiff  in  error. 

Mr.  Thow  J.  Dwr»at,  for  defendant  in 
error: 

The  record  shows  no  demurrer,  ruling  of  ev- 
idence, or  bill  of  exceptions. 

There  is  a  statement  of  facts  so  called,  made 
by  the  judge  of  the  court  below,  May  27, 1867. 

This  was  eightv-three  days  after  the  writ  of 
error  was  allowea,  which  was  March  6,  1867, 
and  it  cannot  be  held  by  this  court  as  part  of 
the  record. 

U.  S.  T.  King,  7  How.,  846;  Suydam  v. 
WaUamton,  20  How.,  427  (61  U.  S.,  XV.,  978). 

Moreover,  it  is  not  a  statement  of  the  facts, 
but  a  recapitulation  and  embodiment  of  the  ev- 
idence, which  is  inadoussible. 

Sec.  4.  Act  March  8,  1865,  18  Stat,  at  L., 
601;  La.  Mvt.  ln$.  Go.  v.  Tutetd,  decided  26 
Jan..  1869. 

Mr.  Juttiet  Miller  delivered  the  opinion  of 
the  court: 

In  this  case  the  onlj  ruling  of  the  court  to 
be  found  in  the  record  is  the  judgment  rendered 
in  favor  of  plaintiff  for  the  recovery  of  a  sum 
of  money.  There  was  no  question  raised  on 
the  pleadings.  There  is  no  bill  of  exceptions. 
There  is  no  instruction  or  ruling  of  the  court. 

There  is  what  purports  to  be  a  statement  of 
facts  signed  by  the  judge,  found  in  the  record. 
It  was  filed  more  than  two  months  after  the 
writ  of  error  was  allowed  and  filed  in  the  court, 
and  nearly  a  month  after  the  citation  was  is- 
sued by  the  judge. 

To  permit  the  judge  to  make  a  statement  of 
facts,  on  which  the  case  shall  be  heard  here, 
after  the  case  is  removed  to  this  court  by  the 
service  of  the  writ  of  error,  or  even  after  it  is 
issued,  would  place  the  rights  of  parties  who 
have  judgments  of  record,  entirely  in  the  power 
of  the  judge,  without  hearing  and  without 
remedy.  The  statement  of  facts,  filed  without 
consent  of  the  parties,  must  be  treated  as  a  nul- 
lity; and,  as  there  is  nothing  on  which  error  of 
the  court  below  can  be  predicated,  the  judgment 
mutt  be  nfirmed. 

GUad-8  WaU.,  378 :  18  WalL,  S ;  18  Wall.,  »S:  SI 
WaU.,t6S:  U  U.  S.,  »1 ;  87  U.  S.,  320;  l(Bn.S.,8M; 
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THE  STATE  OP  TEXAS,  Compt.. 
c. 
GEORGE  W.  WHITE,  JOHN  CHILES, 
JOHN  A.  HARDENBERQ,  SAMLTIL 
WOLF,  GEORGE  W.  STEWART,  THE 
BRANCH  OF  THE  COMMERCIAL  BANK 
OF  KENTUCKY,  WESTON  F.  BIRCH, 
BYRON  MURRAY,  Jb.,  asd  SHAW. 

(See  8.  C,  7  Wall.,  7(«-74S.) 

Action  by  State — attorney  for — effect  of  leeeisum 
by  State — authority  of  attorney  of — etate  Act  as 
to  tranter  of  property — eontraet  ofinmrgimt 
mHUary  boaJrd,  or  legtriature  wnd—pureAater 
cfpait  due  notei,  right*  of. 

The  (Jovemor  of  a  State  may  authortae  an  attor- 
ney to  bring  an  action  in  Its  name. 

when  Texas  became  one  of  the  United  States,  it 
entered  into  an  indissoluble  relation. 

By  the  Ordinaooe  of  iJeoeesion,  adopted  by  the 
Ckinvention  and  ratified  by  a  majority  of  the  citi- 
zens of  Texas,  and  the  Acts  of  Its  Lc^lature  in- 
tended to  give  elTeot  to  that  ordinance,  the  State 
did  not  cease  to  be  a  State,  nor  its  dtizens  to  be 
dtizens  of  the  Union. 

Where  the  provisional  Glovemor  of  the  State  ap- 
pointed by  the  President  and  a  Governor  elected  by 
the  people  In  1861,  and  a  Oovemor  appointed  by  the 
Commander  of  the  district,  each  lias  given  bis  aano- 
tlon  to  the  proeeoutlon  of  a  suit,  the  salt  was  in- 
stituted and  Is  prosecuted  by  competent  authority. 

If  a  State,  by  a  public  Act  of  its  Legislature,  im- 
poaee  restrlotlonB  upon  the  alienation  of  its  prop- 
erty, every  person  who  takes  a  transfer ofsuoh 
property  must  be  held  affected  by  notice  of  them. 

A  contract  made  by  an  insurgent  State  Military 
Board  in  aid  of  the  rebellion.  Is  void. 

An  Act  of  ao  insurgent  State  Legislature  intend- 
ed to  aid  rebellion,  can  be  given  no  effect,  by  this 
court. 

Purchasers  of  notes  or  bonds  past  due,  take  noth- 
ing but  the  actual  right  and  title  of  the  vendors. 

[No.  6.    Original  Bill.] 

Argued  FO).  5, 8, 9, 1869.  Decided  Apr.  li,  1869. 

THIS  is  an  original  suit  in  this  court,  in 
which  the  State  of  Texas  filed  a  bill,  Feb. 
16,  1867,  claiming  certain  bonds  of  the  United 
States  as  its  property.  The  bill  prays  an  in- 
junction to  restrain  the  defendant  from  receiv- 
ing payment  from  the  National  Government, 
and  to  compel  the  surrender  of  the  bonds  to 
the  Statei 

The  bill  charges  the  possession  of  certiUn 
United  States  indemnity  bonds,  issued  under 
the  Compromise  Acts  of  Sep.  9  and  25,  1850, 
which  bonds  bore  date  Jan.  1,  1851,  and  were 
payable  to  Texas  or  bearer,  and  redeemable 
after  Dec.  81,  1854,  with  interests  at  the  rate 
of  five  per  centum  per  annum;  that  by  the  Act 
of  the  Legislature  of  Texas  on  the  10th  of 
December,  1861,  it  was  provided  that  no  bonds 
issued  as  aforesaid,  as  a  portion  of  said  $5,000,- 
000.00  of  stocks  payable  to  bearer,  shall  be 
available  in  the  hands  of  any  holder  until  the 
same  shall  have  been  indorsed  in  the  City  of 
Austin  by  the  Governor  of  Texas;  that  the 
bonds  remained  in  the  possession  of  Texas 
until  sometime  in  1861,  or  shortly  thereafter, 
when  they  were  seized  and  taken  by  certain 
imlawful  combinations  of  individuals  in  armed 
hostility  to  the  Government  of  the  United 
States;  that  such  organization,  pretending  to 
act  in  behalf  of  the  State,  establishing  a  cer- 
tain Military  Board  for  the  purpose  of  accom- 
plishing the  overthrow  of  said  Government  of 
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the  State  of  Texas  under  the  Constitution  of 
the  United  States,  by  withdrawing  said  State 
from  the  Federal  Union,  and  for  waging  war 
against  the  Oovemment  of  the  Unitra  States, 
that  said  MiliUry  Board,  Jan.  12,  186S,  sold  to 
the  defendants  135  of  said  bonds  and  the  cou- 
pons attached  thereto,  besides  seventy-six  other 
bonds  then  on  deposit  in  England. 

It  is  also  charged  that  the  contract  is  illej^ 
and  void,  that  it  was  never  fulfilled  by  White 
&  Chiles,  and  that  Texas  has  the  right  to  re- 
cover; that  said  bonds,  or  a  portion  thereof, 
were  delivered  to  certain  other  of  the  defend- 
ants by  White  &  Chiles:  that  said  persons 
either  hold  the  bonds  for  White  &  Chiles  in 
trust,  or  else  they  were  purchased  with  knowl- 
edge of  the  circumstances;  that  the  bonds  were 
not  obtained  in  eood  faith ;  that  they  were  pur- 
chased with  notice  of  the  title  of  the  complain- 
ants; that  they  were  never  indorsed  as  required 
by  law;  that  White  &  Chiles  still  hold  a  part 
of  the  bonds,  and  that  they  are  unable  to  re- 
spond. 

The  charges,  in  short,  are  property  in  the 
complainant;  unlawful  possession  by  White  & 
Chiles  and  their  co-defendants;  purchase  with 
notice  and  after  the  bonds  were  overdue. 

The  contract  of  While  &  Chiles  carries 
illegalitv  on  its  face. 

The  defendant,  John  A.  Hardenberg,  admits 
the  pttfchase  of  certain  of  the  bonds,  on  the  6th 
and  8lh  of  November,  for  $82,476  and  $84,700, 
having  purchased  the  same  at  $1.16  and  $1.20 
per  dollar.  Defendant  denies  all  knowledge  of 
the  ownership  of  Texas,  says  that  he  purchased 
upon  the  information  that  a  part  of  such  bonds 
had  been  redeemed;  denies  any  trust  upon  the 
part  of  White  &  Chiles,  and  all  notice  of  the 
character  of  their  ownership;  alleges  that  he 
paid  $45,611.25  in  good  faith.  The  defendant 
u  silent  as  to  his  purchasing  them  after  they 
were  due,  but  the  date  he  ^ves  shows  that 
they  were  so  purchased.  The  defendant, 
Chues,  first  denies  the  authority  of  Texas  to 
sue,  and  the  ability  of  the  State  to  maintain  the 
action ;  insists  upon  an  improper  joinder  of  the 
parties;  sets  up  a  contract  of  White  &  Chiles 
with  the  State,  and  insists  that  the  State  is 
estopped  from  denying  its  validity.  He  denies 
the  iiregality  of  the  contract;  admits  that  the 
bonds  were  not  indorsed,  but  insists  that  this 
was  not  nec«s8ary;  says  that  he  is  unable  to 
give  further  description  than  is  found  in  the 
contract;  states  that  $3,000  were  sold  to 
Thomas  Haas;  that  twelve  of  them  were 
placed  in  the  hands  of  Birch,  Murray  &  Co., 
as  collateral  security  for  advances  made  to 
him;  that  four  of  Uiem  were  placed  in  the 
hands  of  Edward  A.  Thornton,  for  collection; 
tlukt  one  was  placed  in  the  liands  of  J.  R.  Bar- 
rett as  a  fee  to  procure  the  collection  of  the 
bonds;  that  five  of  them  were  sold  by  the  de- 
fendant to  Thomas  J.  Gofl;  that  four  were 
sold  by  him  to  a  New  York  broker,  name  not 
recollected;  that  $8,000  were  paid  by  him  to 
A.  J.  McKinley,  on  account  of  White. 

He  sets  out  aates  which  show  that  all  these 
sold  after  they  had  matured ;  he  sets  up  that  he 
and  White  purchased  about  $60,000  worth  of 
cotton  cards  and  medicines,  m  fulfillment  of 
their  contract ;  but  that  the  same  was  seized  by 
robbers  in  IrantUu  from  Mexico  to  Austin; 
and  he  claims  the  benefit  of  this  casualty; 
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pleads  a  tender  of  the  treasury  warrants  of 
Texas  in  discharge  of  their  contract.  He  sets 
up  an  answer  in  the  nature  of  a  cross-bilL 
The  defendants.  Birch,  Murray  &  Co.,  admit 
the  possession  of  eight  of  the  bonds;  s^  that 
they  received  twelve  bonds  from  John  Chiles, 
as  collateral  security  for  $5,000  loaned  by  them 
to  Chiles;  that,  on  the  15ch  of  December,  188S, 
they  were  paid  four  of  the  bonds  amounting  to 
$4,900;  that  the  remaining  eight  are  still  held 
by  the  Treasury,  "for  the  benefit  of  the  parties 
entitled  thereto ;"  that  after  the  refusal  of  the 
Comptroller  to  pay,  the  defendants  advanced 
Chiles  $4,185.25  more;  that  they  did  so  upon 
the  assurance  of  Chiles  that  he  was  the  true 
owner  of  the  bonds.  He  denies  generally  all 
bad  faith.  The  defendant.  White,  admiu  the 
main  charges  in  the  bill,  but  attempts  to  justify 
under  the  Ordinance  of  Secession  and  t&e  acts 
of  the  Military  Board.  He  sets  up  his  contract 
and  claims  under  it;  alleges  that  they  pur- 
chased $86,000  worth  of  supplies  which  were 
seized  by  robbers;  sets  up  the  tender,  to  Oot- 
ernor  Hamilton,  of  the  Texas  securities.  He 
alleges  that  he  has  disposed  of  all  the  bonds  in 
his  possession,  and  sul»tantially  states  the  same 
facts  in  regard  to  Birch,  Murray  &  Co. 

A  fuller  statement  of  the  circumstances  under 
which  the  transfer  of  the  bonds  in  question  to 
White  &  Chiles  was  made,  seems  desirable,  and 
is  here  given. 

In  January,  1861,  a  call  for  a  Convention  of 
the  people  of  Texas  was  issued,  signed  by  six- 
ty-one individuals. 

The  call  was  without  authority  and  revolu- 
tionary. 

The  persons  issuing  the  call  were  not  acting 
by  the  direction  nor  with  the  sanction  of  the 
existing  government,  but  in  the  capacity  of 
private  citizens. 

Under  this  call  delegates  were  elected  from 
some  sections  of  the  State,  wliUst  in  others  no 
vote  whatever  was  taken. 

These  delegates  assembled  in  State  Conven- 
tion, and  Feb.  1.  1861,  the  Convention  adopted 
an  Ordinance:  To  Dissolve  the  Union  between 
the  State  of  Texas  and  the  Other  Slates  United 
under  the  Compact  styled  "  The  Constitution 
of  the  United  States  of  America." 

The  Ordinance  contained  a  provision  re- 
quiring it  to  be  submilted  to  the  people  of 
lexas,  for  ratification  or  rejection  by  the  qual- 
ified voters  thereof,  Feb.  23,  1861. 

To  avoid  any  internecine  disturl>ance  the 
irregular  call  of  the  State  Convention  might 
produce.  Governor  Houston  convened  the 
Legislature  of  the  State  in  extra  session  at 
Austin,  Jan.  22,  1861. 

The  Legislature  passed  an  Act  ratifying  the 
election,  of  delegates  for  the  State  Convention. 

The  Ordinance  of  Secession  submitted  to  the 
people  was  adopted  by  a  vote  of  84,794  in  favor 
of  the  ratification,  to  11,235  against  its  ratifica- 
tion. 

The  Convention,  which  had  adjourned  im- 
mediately on  passing  the  Ordinance,  re-assem- 
bled. Mar.  14,  1861,  it  declared  that  the  Ordi- 
nance of  Secession  had  been  ratified  by  the 
people,  and  that  Texas  had  withdrawn  from 
the  Union  of  the  State6  under  the  Federal 
Constitution.  It  also  passed  a  resolution  re- 
quiring the  officers  of  the  State  Oovemment  to 
take  an  oath  to  support  the  provisional  govem- 
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ment  of  the  Confederate  States,  and  providing 
as  follows: 

"  Shoald  any  officer  of  the  government  refuse 
to  take  said  oath  or  affirmation,  in  the  manner 
and  within  tlie  time  prescribed,  then  and  in 
that  case,  his  office  shall  be  deemed  vacant, 
and  the  same  filled  and  the  duties  thereof  dis- 
charged as  though  he  were  dead  or  had  re- 
signed." 

Mar.  16,  the  Convention  passed  an  Ordinance, 
declaring  that  Whereas,  Sam  Houston,  Govern- 
or of  the  State,  and  E.  W.  Cave,  Secretary  of 
State,  had  refused  or  omitted  to  take  the  oath 

EreBcribed,  their  offices  were  vacant;  that  the 
lieutenant-Oovemor  should  exercise  the  au- 
thority and  perform  the  duties  appertaining  to 
the  office  of  Governor,  and  that  the  deposed 
officers  should  deliver  and  turn  oyer  to  their 
tuooeasors  in  office  the  great  seal  of  the  State, 
and  all  papers,  archives  and  property  in  their 
poaseastoD,  belonging  or  appertaining  to  the 
State. 

The  Convention  further  assumed  to  exercise 
and  administer  the  political  power  and  author- 
ity of  the  State. 

Thus  was  inaugurated  the  Rebel  Glovern- 
ment  of  Texas. 

In  many,  if  not  all  the  other  States  that 
united  in  the  league  of  "The  Confederacy," 
tlie  State  Qovemment  organized  under  the 
Confederacy  assumed  the  poliUcal  power  of 
the  State,  with  the  acquiescence  and  consent  of 
the  existing  government.  But  in  Texas  the 
State  GoTemment  was  organized,  not  only 
without  the  consent  of  the  existing  govern- 
ment, but  by  the  forcible  ejection  of  its  of 
fleers. 

When  the  army  of  the  Trans- Mississippi  De- 
partment was  surrendered,  the  civil  officers  of 
the  usurping  Oovemment  of  Texas,  including 
the  Oovemor,  Treasurer  and  Secretary  of  State, 
emigrated  to  Mexico.  The  State  Oovemment 
disappeared,  and  the  State  was  disorganized  and 
in  a  condition  of  anarchy. 

Thereupon,  June  17,  1865.  the  President  is- 
sued bia  proclamation  appointing  a  provisional 
Gktvemor,  and  directed  the  formation  by  the 
people  of  a  State  Government  in  Texas. 

Under  the  Provisional  Gtovemment  thus  es- 
tablished, the  people  proceeded  to  make  a  Con- 
stitution and  reconstruct  their  State  Govern- 
ment. 

It  is  under  the  authority  of  this  government, 
so  organized,  tliat  these  proceedings  are  insti- 
tuted, to  vacate  and  set  aside  the  proceedings 
and  contracts  of  the  Revolutionary  Government 
in  question. 

Jan.  11,  1863,  the  Legislature  of  the  usurping 
Government  of  Texas  passed  an  Act: 

"To  Provide  Arms  and  Ammunition,  and  for 
the  Manufacture  of  Arms  and  Ordnance  for  the 
Military  Defenses  of  the  State;"  and  by  said 
Act  created  a  Military  Board,  with  certain 
powers,  to  carry  out  Uie  purpose  indicated  in 
the  title. 

On  the  same  day  the  Legislature  passed  a  fur- 
ther Act  entitled  "An  Act  to  Proviae  Funds  for 
Military  Purposes,"  and  therein  directed  the 
the  Board,  which  it  had  previously  organized, 
to  dispose  of  any  bonds  and  coupons  which  mar 
be  in  tlie  Treasury  on  any  account,  and  use  such 
fniids  or  their  proceeds  for  the  defense  of  the 
State;  further  providing,  tliat  "Any  bonds  so 
See  7  Wall. 


disposed  of  under  the  provisions  of  this  Act. 
shall  be  substituted  by  an  equal  amount  of 
bonds  of  the  Confederate  States  of  America." 

Under  the  authority  of  the  Act  last  referred 
to,  the  Military  Board  executed  the  above  men- 
tioned contract  with  White  &  Chiles,  which 
this  proceeding  is  instituted  to  vacate. 

By  this  contract  it  apfjears  that  the  bonds  in 
question,  belonging  to  the  State  of  Texas,  were 
transferred  to  White  &  Chiles,  upon  certain 
termk  and  conditions;  and  the  question  now 
arises ;  what  title,  if  any,  was  vested  in  White 
&  Chiles  under  the  contract,  and  wliat  in  their 
assigneesT  " 

A  further  statement  appears  in  the  opinion  of 
the  court. 

See,  also,  a  subsequent  decision  by  this  court 
in  one  branch  of  the  case  {po$t.) 

Metim.  J.  B.  Brent,  R.  T.  Merriek,  Oeo. 
W.  Paschal,  €hora«  Taylor,  and  B.  H.  Ep- 
p«r»on,  for  the  complainant: 

Upon  the  whole  case  made  by  the  bill,  an' 
swers  and  evidence,  the  defense  rests  entirely 
upon  the  validity  of  the  possession  of  the  bonds 
by  White  &  Chiles;  for  no  defendant  stands  in 
any  better  position  than  these  original  possess- 
ors. In  none  of  the  original  answers  is  there  a 
real  attempt  to  rest  the  possession  upon  color  of 
law.  But  in  a  supplemental  answer  of  Chiles, 
he  invokes  the  Act  of  Jan.  11,  1862,  found  on 
the  55th  page  of  the  Session  Laws  of  that  year. 
It  creates  a  MiUtary  Board,  and  gives  the  right 
to  defend  the  State  "By  means  of  any  bonds 
and  coupons  which  may  be  in  the  Treasury  on 
any  account,  and  may  use  such  funds  or  their 
proceeds,  and,  therefore,  may  sell,  hypothecate 
or  barter  such  bonds  and  coupons,  provided 
such  disposal  shall  not  exceed  the  amount  of 
$1,000,000  of  such  bonds  and  coupons,"  etc. 

But  to  this  Act  we  answer: 

1.  That  it  cannot  reasonably  be  construed  to 
relate  to  the  bonds  in  question. 

2.  For  previous  Acts  of  the  same  Legislature 
clearly  show  what  was  intended. 

8.  That  if  such  could  be  the  construction,  the 
2d  section  of  the  Act  itself  would  make  any  such 
use  void,  for  that  declares  that  "Any  bonds 
which  may  be  disposed  of  under  the  provisions 
of  this  Act,shall  be  substituted  by  equal  amounts 
of  the  bonds  of  the  Confederate  States  of 
America,"  etc. — ^thus  showing  the  illegal  pur- 
pose. 

This  Act  cannot  be  construed  to  change  the 
special  dedecations  of  the  bonds  to  school  pur- 
poses. 

Act  of  the  Legislature  of  Texa8,approved  Jan. 
81,  1854;  Pasch.  Annot  Dig.,  art.,  »484,  p. 
571;  Idem.  arts.  8484,  8498;  Act  of  the  18th  of 
August,  1856;  Pasch.  Annot.  Dig.,  art.  84U9. 

It  cannot  be  pretended  that,  by  a  general  law 
created  for  rebel  purposes,  it  was  intended  to 
repeal  the  dedication  and  to  destroy  the  Military 
Board.  In  contemplation  of  law,the  bonds  were 
not  in  the  Treasuiy  for  the  purposes  of  the  Act 
of  the  11th  January,  1862.  The  State  Consti- 
tution forbids  this. 

A  de  facto  government  is  vested  with  certain 
political  powers,  which  it  may  lawfully  exer- 
cise; but  does  it  acquire  rights  of  property  by 
reason  of  its  overthrow  of  the  government  ae 
jure  f 

What  are  its  powers,  is  impossible  to  deter- 
mine by  any  rule  which  will  be  applicable  to 
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«ny  case  and  all  conditioDS.  They  are  limited 
by  Deceasity,  and  it  la  difficult,  if  not  impossible, 
to  give  them  any  precise  definition. 

It  is  contended  in  the  brief  of  the  counsel  for 
the  defendant,  that  unless  the  government  de 
f(UIU>  possessed  the  power  of  making  the  con- 
tract in  question  in  this  case,  it  could  possess  no 
legislative  uor  executive  nor  Judicial  authority 
whatever ;  and  that  all  it  did  on  the  assumption 
of  such  authority  is  absolutely  null  and  void; 
that  marriages  solemnized  during  its  existence 
should  be  held  null;  that  the  judgments  of  the 
courts  in  civil  and  criminal  cases  should  be  held 
null,  and  all  concerned  in  their  execution  re- 
sponsible, civilly  and  criminally,  for  an  usurpa- 
tion of  power.  Such  consequences  are  not  the 
logical  result  of  the  position.  Whatever  was 
necessary  to  be  done  in  order  to  preserve  the 
social  community  from  anarchy,  and  to  guard 
and  protect  its  members  in  their  interoourae 
with  each  other,  might  lawfully  be  done  by 
such  a  government.  Amidst  all  the  mutations 
that  have  occurred  in  France,  where  the  gov- 
ernment has  passed  from  one  revolutionary  bind 
to  another  in  the  sadden  and  rapidly  succeeding 
convolutions  of  society,  the  Judicial  hierarchy 
has  remained  undisturbed.  And  even  when 
revolutionarv  tribunals  were  at  times  executing 
the  wrath  of  a  faction,  the  Judicial  officers,  as 
far  as  circumstances  would  permit,  administered 
the  law. 

But  whatever  is  not  necessary  for  the  preser- 
vation of  the  orderand  peace  of  the  commnnity, 
and  especially  whatever  is  done  for  the  purpose 
of  strengthening  the  defaeto  government  in  the 
contest  with  the  government  de  jure,  cannot  be 
held  valid  in  the  courts  of  the  de  Jure  govern- 
ment, after  it  has  been  restored  to  lawful  au- 
thority in  the  State. 

The  Acts  of  soverei^ty  exercised  by  the 
usurper  may  have  been  in  obligatory  force,  not 
by  virtue  of  his  right,  for  he  had  none;  but  be- 
cause it  is  very  probable  that  the  lawful  sover- 
eign, whether  it  be  the  People  themselves  or  a 
Emg  or  a  Senat^.cbooses  rather  that  the  usurper 
should  be  obeyed  during  the  Ume,  than  that  the 
exercise  of  the  laws  and  justice  should  be  inter- 
rupted, and  a  State  thereby  exposed  to  the  dis- 
order of  anarchy.  But  in  those  things  which  are 
not  so  necessary  for  the  public  good,  and  which 
contribute  toward  establishing  the  osurper  in 
his  unjust  position,  if  by  disobedience  we  run  no 
great  hazard,  we  must  not  obey."  Orotius,  De 
BeOo  ae  Ftieii.,  L.  I.,  ch.  4.  sec.  16. 

The  acts  of  soverei^ty  done  by  the  usurping 
government  wliich  will  be  recognized  asobUga- 
toiy  by  the  restored  government,  are  snchonly, 
therefore,  as  are  necessary  to  protect  the  com- 
munity from  anarchy ;  and  the  recognition  of 
these.even,  is  within  tbe  discretionof  the  restored 
government  de  jure.  For,  as  Orotius  says,  the 
usurping  government  does  not  act  by  virtue  of 
right,  for  it  has  none;  but  by  permission  or 
sufferance  of  the  lawful  sovereign,  whether  it 
be  King,  People  or  Senate. 

Shortridge  v.  Maeon,  2  Am.  Law  Rev.,  96; 
KeppeU  V.  BOgrtburg  B.  B.  Co.,  8  Am.  Law 
Rev.,  889. 

That  all  acts  done  by  the  rebel  authorities 
which  were  in  contravention  of  the  Constitution, 
laws  ana  policy  of  the  United  States,  or  in  aid 
of  the  rebelUon  are  void,  has  generally  been  de- 
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cided  by  the  Supreme  Courts  of  the  seceded 
Statee  themselves. 

Thus  all  these  courts  have  held,  that  contractu 
founded  upon  Confederate  Treasury  Notes  come 
under  the  maxim,  ex  dolo  malo  non  oritur  actio; 
and  that  such  contracts  are  void  because  issued 
to  Bid  the  rebellion,  and  upon  their  faces  ex- 
pressly look  to  dissolving  the  Union.  For  this 
reason  their  vicious  ch^-acter  adhered  to  every 
contract  which  they  touched,  not  i^one  because 
of  the  illegal  dealing  of  the  parties,  but  because 
the  thing  dealt  in  could  not  be  permitted  to  haTe 
anv  value. 

I'eUe  V.  Long,  40  Mo.,  BSfi;  Schmidt  v.  Barker, 
17  La.  Ann.,  264;  StiUman  v.  Loonejf,  8  Cold. 
(Tenn.),  20;  Thomburg  v.  Sarrit,  Id.,  157;  OiU 
V.  Oreed,  Id..  295;  Sehurer  v.  Green,  Id..  419; 
Pt>tU  V.  Gray,  Id.,  488;fl«n^v.  FrankUn,  Id., 
472;  Linder  v.  Bofbee;  8mit/i  v.  Smith,  cited  in 
80  Tex.,  764; and  MeOeheey.  Ooodman,  unpub- 
lished, in  Texas. 

These  cases  have  generally  proceeded  upon 
the  analogies  of  illeml  dealings  against  public 
policy,  and  dealings  oetween  dien  enemies. 

Kimnett  v.  Chamber*,  14  How.,  88;&Ao(Q(lefaf 
▼.  BiehM«rger,  7  Pet.,  68»-698;  Orimeold  r. 
Waddington,  16  Johns.,  489;  Minion  v.  HUe*. 
16  Mass.,  882;  White  v.  Bwrniea,  20 How.,  a49 
(61  U.  S.,  XV.,  889):  HiePriu  Oitei.SBlack, 
668  (69  U.  S.,  XVn..  477);  Mr».  Aleawndef'e 
Cotton,  2  Wall.,  419 (69  U.  8.,  XVH.,  919);  and 
the  war  cases  generally. 

While  this  is  the  case  of  White  &  Chiles,  we 
maintain  that  under  the  case  made  and  proyed, 
those  who  hold  under  them  are  in  no  better 
condition  than  themselves.  This  is  irresistibly 
so  from  the  verr  nature  of  the  case,  from  the 
notice  necessarily  carried  home,  and  from  the 
possession  obtained  after  the  bonds  had  become 
due  and  had  been  dishonored.  It  is  not  Uie  case 
of  ordinary  dealings  between  the  parties.  It 
is  an  effort  to  aroropriate  a  fund  dedicated  by 
public  law  to  a  charitable  use.  On  their  faces, 
the  bonds  payable  in  coin  were  overdue;  and 
when  puTcnAsed  they  were  bought  at  a  price 
which  showed  a  knowledge  of  the  fact  that  pay- 
ment was  diq>uted. 

It  is  a  sound  legal  principle,  that  where  the 
parties  purchased  the  bonds  after  their  maturity 
being  due  by  a  government  which  punctually 
pays  all  its  bonos,  against  which  there  is  no 
valid  objection^  such  purchssers  took  them  sut>- 
Ject  to  all  the  equities  existing  between  the  origi- 
nal parties  and  to  all  the  claim  of  l^al  owner- 
ship by  the  ori^nal  payee.  And  notwithstand- 
ing some  seeming  conflict,  Herdenberg  got  no 
better  title  than  White  &  Chiles  held. 

Murray  v.  Lardner,  2  Wall.,  110  (69  U.  8., 
XYIL,  867);  Thompum.  v.  Lte  Co.,  8  Wall.,  880 
(70  U.  8.,  XVin.,  178);  Ae(^v.  TyoH,  16  Pet., 
l;AndireMy.  Pond,  18  Pet.,  66;  Goodman  v. 
Simonde,  20  How.,  865(61  U.  B.,  XV.,  941); 
Brown  v.  2>atiM>,  8T.  R.,  88;  Boehm  v.  Sterting. 
7  T.  R.,  426;  Broum  v.  Turner,  7  T.  R.,  6M: 
Armory  v.  Meryweathtr,  4  Dow.  &  R..  86;  3  B. 
A  C,  678;  Doten  ▼.  BcMing,  i  B.  &  C,  883; 
OnMley  v.  Bam,  18  East,  498;  Bridge  v.  Bub- 
bard,  16  Mass.,  96;  Soot  v.  Godard.  8  McLean, 
102;  Governor  y.Fbx,  8  £ng.  L.  &  E.,  420;  Chit.. 
BillB,  96;  Weathered  vTSmith,  9  Tex..  626; 
Whithed  V.  MeAdome,  18  Tex.,  661. 

Bfanh,  Murray  &  Co.,   and  Hardenburgh, 
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«laim  to  be  bona  JUt  purchaaen  of  these  bonds 
without  notice,  tind  set  up  in  their  fuuwers  tliat 
they  purchMed  them  in  the  market  of  Kew  York 
for  Talme,  ignorant  tluU  they  had  ever  been  the 
pimerty  of  the  State  of  Texas. 

That  the  bonds  purchased  by  them  were  the 
•uoe  as  those  transferred  to  White  &  Chiles  bv 
the  de  faelo  government  of  Texas,  is  admittea. 

It  appears,  then,  that  Hardenliav  purchased 
the  bonds  of  tlie  United  States  nearly  two  years 
after  their  maturity,  with  overdue  coupons  at- 
tadied;  paid  for  the  same  much  less  Uian  their 
face,  and  he  now  asks  from  this  court  that  he 
may  be  protected  as  a  purchaser,  in  good  faith, 
of  commeicial  paper,  without  notice  of  the  in- 
validity in  the  title  of  the  party  from  whom  he 
bought. 

Overdue  paper  is  withdrawn  from  the  protec- 
tion of  commercial  law,  and  thrown  back  into 
the  mass  of  ordinary  property  subject  to  com- 
mon law  rules. 

A  bond  may  be  negotiated  after  its  maturity; 
hut  the  party  who  takes  it  can  derive  no  better 
title  than  that  of  tlie  party  from  whom  he  re- 
■oeived  it.  The  party  who  sells  thereby  warrants 
Us  title,  and  if  it  is  defective,  the  purchaser 
may  have  recourse  for  any  loss  against  the 
-vendor,  but  cannot  defeat  the  claim  of  the  right- 
ful owner. 

In  this  case  tliere  can  be  no  better  title  in  anv 
of  ttieae  pwrties  than  there  was  in  White  db 
Cliilea,  the  other  defendant  having  purdiased 
the  bonds  after  their  maturity. 

Ooodman  v.  SimoiuU,  20  How..  88S  (61 U.  S., 
XV.,  941),  where  tlw  cases  of  Andrews  v.  iWd, 
18  Pet.,  66,  and  Su^  v.  Tyaon,  16  Pet..  1,  are 
■oonsida«d  and  approved;  Murray  v.  Lardner, 
a  WalL,  lai  {68 U  8  ,  XVII.,  859);  Brmon  v. 
DaviM.  8  T.  R.,  80;  Dotm  v.  EMng,  4  Bam. 
-*  C.  882. 

The  proof  in  the  case  affects  Uardenberg  with 
■actoal  notice. 

The  court,  to  the  which  question  of  good  or 
bad  faith  is  submitted  as  a  question  of  fact,  can- 
not fail  to  peiceive  that  Hardenberg  must  have 
bou^t  the  bonds  and  coupons  with  knowledge 
«f  tlie  defective  title  of  the  vendor,  and  trusted 
to  the  chances  of  overeoming  that  defect  by 
lepreoenting  himself  at  the  Treasury  Depart- 
ment as  a  oona  fid»  purcliaser,  and  obtaining 
payment  by  successful  negotiation. 

It  is  objected  in  liis  belialf  that  the  bonds 
have  been  paid  and,  therefore,  cannot  be  reached 
bj  any  decree  tliat  may  be  passed  in  this  case. 
He  so  avers  in  liis  answer. 

1.  If  the  bonds  have  been  paid  and  he  has 
received  the  proceeds,  the  complainant  is  enti- 
tled to  a  personal  decree  against  lum. 

Mettn.  Albert  Pike.  Sobert  W.  Johneem,  and 
■Jaiaa  Hngh— ,  for  Cliiles,  defendant: 

If  Texas  is  not  a  State,  or,  being  a  State,  is 
not  in  the  Union,  it  is  not  competent  to  sue  here. 
If  it  be  a  State,  it  is  not  one  of  the  United  States 
tecause  it  is  not  permitted  to  be  represented  in 
iSongreas  and  to  have  a  voice  in  the  legislation 
of  tlie  country.  Xo  State  can,  without  ita  con- 
SMit,  be  deprived  of  its  equal  suffrage  in  the 
Senate.  Everv  State  included  witliin  this  Union 
is  oititled  to  be  represented;  and  if  deprived  of 
fepresentatioo,  is  excluded  from  the  union. 

It  is  not  one  of  Uie  United  States,  because  it 
is  not  permitted  to  have  a  voice  in  the  election 
ci  President  and  Vice-Fiesident  of  the  United 
fiee?  Wau^ 


States;  a  right  of  which,  like  that  of  representa- 
tion, a  State  of  the  Union  cannot  be  deprived. 

It  is  not  one  of  the  United  States,  beoftuse  it 
is  held  and  governed  by  the  other  States  as  a 
conquered  province.  It  ceased  to  be  a  State 
upon  its  conquest.  The  States  of  the  Union 
are  sovereign,  at  least  as  to  all  their  reserved 
rights  and  powers.  So  this  court  btas  again  and 
again  decided.  A  subjugated  State  held  in 
bondage,  governed  by  a  military  proconsul, 
declared  by  Congress  to  have  no  legal  govern- 
ment, and  its  actual  government  suMrdlnate  to 
the  military  power,  to  be  merely  provisional,  is 
no  longer  a  State,  any  more  than  California 
was,af  ter  it  was  conquered  by  the  United  States ; 
or  Ireland,  after  it  was  subjugated  by  England; 
or  Poland,  after  it  was  partitioned.  The  Act 
of  Congress  of  March  26,  1867,  declared  Texas 
to  lie  a  rebel  State,  and  provided  for  its  govern- 
ment until  a  legal  and  republican  state  govern- 
ment could  be  legally  established.  It  constituted 
Louisiana  and  Texas,  the  Sth  military  district, 
and  made  it  subject,  not  to  civil  authoritv,  but 
to  the  militarv  authoritjr  of  the  United  States. 
Over  each  militaiy  district  an  officer,  not  below 
the  rank  of  Brigadier-General,  was  placed  in 
command,  with  power  to  protect  all  peisons  in 
their  rights  of  person  and  proprty,  to  suppress 
in8urroction8,d9sorder  and  violence,  and  punish, 
or  cause  to  be  punished,  all  criminals  and  dis- 
turbers of  the  public  peace.  He  might  allow 
the  local  civil  tribunals  to  take  jurisdiction  ot> 
and  try  offenders,  or  organize  nulitary  commis- 
sions and  tribunals  for  tnat  purpose.  Tliis  pro- 
vision abrogated  the  Constitution  of  the  State, 
in  respect  to  the  judicial  power,  and  deprived 
the  people  of  their  dearest  risht — that  of  trial 
by  jury.  It  excluded  Texas  from  the  Union, 
because  it  deprived  the  people  of  tliat  State  of 
the  benefits  of  the  first  and  sixth  amendments 
of  the  Constitution. 

If  the  court  should  determine  that  Texas  is 
still  a  State  in  (the  Union,  competent  to  sue 
here,  it  will  then  become  necessary  to  inquire 
as  to  the  validity  of  the  contract  made  with 
White  &  Cliiles,  bv  the  Military  Board,  under 
the  authority  of  toe  actinc  Legislature.  The 
court  must  determine  whether  the  State  existed 
and  acted  during  the  war,  and  if  so,  what  acts 
done  by  it  were  valid. 

How  could  the  secession  or  revolt  of  Texas 
as  a  State,  destroy  its  existence  as  a  State?  It 
did  not  derive  that  existence  from  the  United 
States.  Tlie  people  did  not  cease  to  exist;  they 
did  not  become  a  disorganized  mob;  the  gov- 
ernment remained  unctianged;  the  State  nude 
war  and  was  completely  mdependent  of  the 
United  States  for  four  years,  in  fact  exercising 
all  the  prerogatives  of  internal  sovereignty-  If 
it  ceased  to  be  a  State,  how  could  it,  if  it  had 
succeeded,  not  merely  have  become  a  Stale 
upon  that  success,  but  all  the  time  have  been 
so? 

If  we  concede  that  the  formal  and  delibera- 
tive attempt  of  eleven  of  the  States  of  the  Union 
to  dissolve  the  political  bonds  that  had  con- 
nected them  with  the  other  States;  if  we  con- 
cede that  a  movement  of  such  magnitude,  so 
almost  unanimous  and  made  with  so  much  cool- 
ness and  delilieration,  was  not  in  law  the  move- 
ment and  action  of  the  States  in  question,  but 
onlv  of  so  many  of  their  people  as  united  in  it, 
sUlI  we  invite  the  earnest  attention  of  the  court 
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to  the  gnve  and  serious  question,  whetlier  the 
action  of  the  people  of  each  State  could  be 
treated  as  a  rebellion,  and  in  point  of  law  was 
such,  after  it  had  assumed  the  proportions  of  a 
great  public  war. 

No  tribunal  ever  had  before  it  for  its  dedsion 
a  question  of  greater  gravity  and  importance; 
for  it  not  only  aSects  vast  numbers  of  men  and 
concerns  their  rights  of  property,  and  their 
civil  and  political  franchises,  out  also  commu- 
nities and  States,  their  contracts,  their  laws,  the 
judgments  of  their  courts,  their  good  faith  and 
honor. 

It  is  msisted  that  all  Acts  done  by  the  State 
of  Texas  or  the  government  defaeto  of  the  State 
during  the  war  which  were  contrary  to  the  Con- 
stitution of  the  United  States,  were  void.  It 
was  not  contrary  to  that  Constitution  to  sell  the 
bonds  in  question,  nor  was  it  contrary  to  that 
instrument  to  buy  cotton  cards  and  medicines 
for  the  people,  with  the  proceeds  of  the  tionds 
or  with  the  bonds  themselves. 

If  the  contract  in  question  was  invalid  as  con- 
trary to  the  Constitution  of  the  United  States, 
it  must  he  on  the  naked  ground  that  secession 
made  the  government  of  the  State  unlawful, 
and  that  all  it  did  was  void.  The  allegation  of 
the  lull  and  its  ground  for  relief  is,  that,  for 
want  of  authority  to  make  the  contract  and  be- 
cause it  was  contrary  to  law  and  done  for  the 
unlawful  purpose  alleged,  it  did  not  affect  the 
'title  of  Texas  to  the  b<inds,  or  transfer  any  right 
or  title  to  White  &  Chiles. 

Such  Acts  and  contracts  on  the  part  of  a  rev- 
olutionary government,  are  never  void.  They 
are  done  for  the  benefit  of  the  people  of  the 
State,  and  that  people,  when  the  government 
changes,  cannot  repudiate  them.  Nor,  Indeed, 
was  ue  Qovemment  of  the  State  revolutionary, 
in  any  true  sense  of  that  word,  because  it  was 
the  same  government  as  before,  and  there  was 
no  internal  change  whatever  in  the  State. 

If  it  should,  contrary  to  ouAiope,  be  thought 
that  in  regard  to  the  Matutot  the  8tate,of  Texas 
and  its  people  during  the  war,  this  court  is 
bound  to  be  governed  oy  the  action  and  decis- 
ion of  the  political  power  of  the  government, 
and  most,  therefore,  enunciate  as  applicable 
here,  the  doctrines  laid  down  by  Mr.  Dana,  then 
we  shall  with  great  deference  submit  that  the 
political  power  is  estopped,  by  its  own  declara- 
tion and  action,  to  apply  these  doctrines;  and 
that  this^court  has  so  decided  in  the  Priu  Ca»e» 
and  the  case  of  Mrt.  Alexander'*  Cotton. 

The  people  of  Texas,  who,  in  the  language 
of  Mr.  Juttiee  Iredell,  in  ChUJulm  v.  Oeorgia.  3 
Dall.,448,  created  the  State,  their  voluntary 
and  deliberate  choice  being  the  pure  and  socred 
source  from  which  the  State  derives  its  author- 
ity; the  people  of  that  State  to  whom,  in  the 
words  of  Mr.  JuHiee  Wilson,  in  the  same  case 
{Jd.,  456),  the  State  is  subordinate;  the  people, 
the  complete  lx)dy  of  whom  united  together  in 
the  State  and  cannot  be  denied  to  be  so,  nor 
their  deliberate  act  not  to  be  its  act  without 
striking  a  blow  at  the  very  foundation  of  all  re- 
publican or  otherwise  free  government,  having 
sold  these  bonds  to  persons  not  shown  to  hsve 
been  incompetent  or  disqualified  to  contract 
with  ihede  facto  government  of  the  State  to  fur- 
nish for  the  use  of  its  citizens  articles  not  con- 
traband of  war,  now  comes  here  to  demand  of 
loyal  citizens  of  the  United  States  the  bonds 
888 


which  it  was  thus  instrumental  in  putting  upoiv 
the  market,  in  order  that  it  may  be  repaid  by 
the  United  States  what  otherwise,  by  the  fort- 
une of  war,  it  would  have  lost. 

If,  as  the  bill  alleges,  the  purpose  of  the  sale- 
was  to  procure  means  with  the  aid  whereof  to- 
carry  on  the  war  and  the  contract,  was,  there- 
fore, an  unlawful  one,  then  the  case  is  all  the- 
worse,  since  the  purpose  of  the  bill  is  to  enable- 
the  people  of  Texas  to  reclaim  from  the  United 
States  the  amoimt  of  their  bonds  which  the 
same  people  had  put  in  circulation  to  injure  the- 
United  States. 

Will  that  people  be  allowed  to  use  the  fiction 
that  the  State  and  people,  the  corporation  anc^ 
the  corporators,  are  different  in  law,  for  the  pur- 
pose of  compelling  the  United  States  or  their- 
loyal  citizens  to  pay,  to  the  amount  of  the  bonds 
reclaimed,  with  interest,  the  expenses  incurred 
by  the  people  of  Texas  in  carrying  on  the  war. 
We  say  their  loyal  citizens,  because  the  bill* 
does  not  impeach  the  loyalty  of  either  White  or 
Chilee.  or  of  these  purchasers  of  the  bonds. 

If  these  bonds  had  lieen  disposed  of  by  faith- 
less agents  c^nst  the  will  or  against  the  con- 
sent of  the  people  of  the  State,  the  case  woultf 
be  very  different;  but  it  neither  was  so,  nor  is- 
any  such  allegation  made  to  the  bill;  and  what. 
is  not  alleged  cannot  be  proven. 

Again ;  if  the  contract  was  an  unlawful  one, 
made  by  the  people,  through  the  agency  of  the- 
govemment,  created  and  sustained  by  them, 
and  thus  made  by  the  Slate,  will  the  court,  io: 
the  exercise  of  its  equitable  jurisdiction,  give- 
the  same  people  or  State  any  assistance  or  relief, 
to  enable  them  to  avoid  the  consequences  of  a. 
contract  made  in  violation  of  law  or  against- 
public  policy,  OT  contrary  to  the  laws  of  nations, 
which  invalidate  dealings  with  the  enemy? 

The  general  principle,  for  which  we  need  not- 
cite  auuiorities,  is,  that  where  a  contract  is  con- 
trary to  law  or  public  policy,  neither  party  to- 
it  can  have  any  remedy  against  his  pordeepr 
oriminii  in  a  court  of  justice  No  relief  in  re- 
gard toit  will  be  given,either  in  law  orin  equity^ 
If  the  contract  is  already  executed,  it  cannot 
be  set  aside  as  ille^l  or  immoral;  for  it  is  a- 
maxim  that  in  pan  delieto,  melior  ek  conditio  de- 
fendenH*.  There  is  no  fraud  or  mistake  in  this- 
case.  The  State  and  people  of  Texas  were- 
equally  tn  dMeto  with  those  to  whom  they  sold 
the  bonds.  Texas  has  chosen  to  allege  that  the- 
purpose  was  unlawful,  and  it  cannot  have  re- 
lief on  the  ground  that  its  own  allegation  is  un- 
true. Can  any  such  fiction  as  that  there  was  a. 
State  of  Texas  in  January,  1805,  distinct  and 
different  from  the  people  of  Texas,  and  from- 
the  State  of  Texas  actually  existing  and  waging- 
war,  contracting  and  legislating,  and  that  this- 
State  did  not  make  the  contract,  but  now  comes- 
here  to  repudiate  it?  Can  such  a  fiction  of  a 
mere  imaginary  being  relieve  the  actual,  living, 
ralpable  State,  if  it  is  still  a  State,  and  not  a 
Province,  from  the  application  of  the  principle- 
which  we  have  stated? 

It  is  upon  this  fiction  that  Uie  people  of  Texas- 
are  now  presented  here  in  the  humiliating  atti- 
tude of  repudiating  a  contract  entered  into  by 
their  chosen  and  trusted  officers,  wliile  they  are- 
engaged  in  a  war  for  independence. 

It  is  upon  it  that  they  seek  to  be  saved  from, 
the  loss  otherwise  to  be  borne  by  them  in  con- 
sequence of  acts'which  they  allege  to  havebeen 
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mlawfal,  and  which  were  jet  done  by  their 
authority.  It  is  not  a  fiction  of  law  that  the 
people  of  a  State  are  not  that  State,  so  as  to  be 
responsible  for  the  acts  of  the  government  of 
the  State;  but  a  mere  fiction  wiuout  the  law, 
and  one  which  is  very  far  from  being  in  fur- 
therance of  justice. 

Jfr.  J.  H.  Carllale,  for  Hardenberg,  de- 
fendant: 

Mr.  Hardenberg's  case  iswhoUy  unconnected 
with  that  of  either  of  the  other  defendants,  ex- 
cept l^  the  fact  that,  as  to  all  the  iMnds  pur- 
chaaed  byhim  except  one,  they  were  at  the  time 
held  by  White  and  Chiles,  under  the  contract 
of  January,  1869,  exhibited  with  the  bill.  Under 
this  title,  or  as  the  complainant  must  admit,  at 
least  color  of  title  and  possession,  followed  the 
oontnct  It  now  appears  that  White  and  Chiles 
disposed,  among  others,  of  the  Hardenberg 
bonds;  butwhen,  where,  and  to  whom,  or  what 
oonaideratioo  is  not  alleged  or  proven,  or  pos- 
sible to  be  inferred  from  the  record.  That  they 
treated  the  bonds  as  their  own  under  the  con- 
trmet,  and  did  dispose  of  them,  and  have  now 
no  pretense  of  clsim  to  the  Hardenberg  bonds, 
is  admitted  by  them  in  this  suit. 

Hardenberg  knew  nothing  of  the  bonds,  ex- 
cept what  wpeared  on  their  face  and  from  the 
gubliabed  offldal  Treasury  Report,  that  similar 
onds  of  the  same  issue  had  been  paid  and  re- 
deemed at  the  Treasury  at  the  United  States, 
notwithstanding  the  secession  of  Texas,  and  the 
dril  war  and  rebellion,  which  had  been  sup- 
pressed, in  point  of  fact,  more  than  a  year  and 
a  half  before  his  purchase.  He  had  no  knowl- 
edge or  information  that  Texas  had,  at  any 
time,  assumed  to  alter  the  terms  of  the  contract 
of  the  United  States,  as  expressed  on  the  face  of 
the  bonds,  so  ss  to  expunge  from  them  the  ex- 
press declaration  that  they  were  payable  to 
"  bearer."  and  the  repeated  declaration  to  the 
same  effect. that  the  bonds pssaed  "by  deliverr." 
Be,  therefore,  was  not  affected  by  the  fact  that 
the  bonds  were  not  indorsed  by  the  Oovemor 
of  Texas  (if  that  alteration  of  the  tenor  of  the 
bonds  had  any  legal  efficacy),  and  was  wholly 
ignorant  that  such  indorsement  had  been  an- 
taorised  or  required  by  Texas  for  its  security 
against  fraud,  or  for  any  other  purpose. 

He  had  no  knowledge  or  information  that  the 
bonds  pnrcbaaed  by  him  bad  ever  been  held  or 
claimed  by  White  and  Chiles,  or  either  of  them; 
or  that  any  such  contract  as  that  set  up  by  the 
bill  had  been  made.  In  brief,  he  was  a  perfect 
stranger  to  all  and  singular  the  matters  alleged 
by  the  bill  as  affecting  the  title  to  the  bonds. 

He  found  them  in  open  market,  in  the  City 
of  New  York,  in  November,  1866,  and  bought 
them  in  good  faith  and  for  their  full  market 
value,  of  brokers  an4  others  of  high  standing, 
in  the  nsual  and  regular  course  of  business,  not 
only  without  knowledge  or  notice,  but  without 
suspicion,  or  reason  to  know  or  suspect  that 
there  was  any  infirmity  in  the  title  of  his  re- 
q)ective  vendors,  or  any  of  them. 

It  is  a  misnomer  and  a  confusion  of  ideas  to 
call  the  Oovemment  of  Texas  at  the  date  of  the 
oontnct  with  White  and  Chiles,  a  defaeto  govern  - 
ment.  It  was  the  Government  of  the  Stale;  the 
only  embodiment  of  the  abstract  idea  of  a  State 
which  had  ever  given  it  existence  for  an  instant, 
since  its  admisswn  into  the  Federal  Union. 

But  if  it  were  the  case  of  a  contract  made  by 
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a  usurped  or  revolutionary  government,  which 
for  four  years  had  been,  as  the  bill  itself  shows 
and  the  public  history  attests,  in  the  firm  and 
exclusive  possession  and  exercise  of  all  the  at- 
tributes 01  state  sovereignty,  there  can  be  no 
doubt  or  question  in  the  mind  of  any  publicist 
that  such  a  contract  was  valid  and  binding  upon 
the  State  so  governed,  and  is  valid  and  binding 
on  the  government  when  restored.  It  would  l)e 
a  vain  parade  of  learning  to  cite  authorities  for 
a  proposition  so  universally  admitted  in  tho 
public  law  of  nations. 

The  complainant's  second  proposition  surren- 
ders the  first,  argumenU  gratia,  and  founds  it- 
self upon  the  contract,  affirming  its  original  va- 
lidity, and  pret<>nding  in  matter  of  fact,  that 
White  and  Chiles  failed  to  perform  its  stipula- 
tions on  their  part. 

Their  second  proposition  is,  then,  in  effect,, 
the  want  of  consideration  for  the  transfer.  At 
most,  the  fact  of  the  transfer  of  a  bill  or  noto 
when  overdue,  is  to  subject  it,  in  the  hands  of 
the  holder,  to  all  its  equities;  to  all  the  equities 
with  which  it  is  incumbered  at  the  time  of  the 
transfer. 

An  original  absence  of  consideration  is  not 
one  of  those  equities  which  attach  on  an  instru- 
ment and  defeat  the  title  of  an  indorsee  for  value 
of  an  overdue  bill,  although  with  notice  of  the 
fact.  Charlei  v.  Martden,  1  Taunt. ,  834 ;  Slurie- 
vant  V.  Ford.  4  M.  & Q.,  101 ;  Ltaaru* v.  Oomia, 
8  Q.  B.,  N.  6.,  4S«;  Stein  ▼.  Fj^festo,  1  C.  H. 
&  K.,  565. 

Mr.  P.  PhUUpa,  for  White,  defendant: 

We  are  first  to  inquire  as  to  the  ttatut  of  the 
complainant. 

This  question  involves  the  consideration, 
whetlier  at  the  filing  of  the  bill  Texas  was  a 
State,  within  the  meaning  of  that  clause  of  the 
Constitution  which  confers  original  jurisdiction 
in  this  court,  where  a  State  is  a  party. 

In  Hepburn  v.  EOiey,  2  Cranch,  462,  it  was 
strenuously  contended  that  a  citizen  of  tills  Dis- 
trict was  a  citizen  of  a  State  in  the  constitutional 
sense,  so  far  as  to  enable  him  to  maintain  a  suit 
in  the  circuit  court;  that  Columbia  was  a  dis- 
tinct political  society  and,  therefore,  a  State, 
aocoraing  to  the  definition  of  writers  on  general 
law. 

This  definition  is  declared  by  Judge  Marshall 
not  applicable  to  the  Constitution,  which,  by  its 
several  provisions,  shows  that  those  political 
bodies  only  who  were  entitled  to  representation 
in  the  Senate  and  House  of  Representatives,  and 
the  appointment  of  electors,  were  intended. 

This  doctrine  was  applied  in  the  case  of  Niew 
Orleant  v.  Winter,  1  Wheat.,  91,  to  a  citizen  of 
a  Territory;  the  court  holding,  that  though  a 
Territory  may  differ  from  the  District  of  Colum- 
bia in  many  respects,  neither  of  them  is  a  State 
in  the  sense  in  which  the  term  is  used.  0  How., 
879. 

Now,  what  is  the  condition  of  Texas?  It  is 
denied  the  right  of  representation  in  Congress, 
and  all  power  to  appoint  electors.  Its  State  Oov- 
emment is  declared  to  be  illegal.  All  authority 
to  govern  it  is  lodged  in  a  military  commander; 
civil  tribunals  are  made  subservient  to  his  dic- 
tation ;  the  r^ulaUon  of  the  right  of  suffrage  is 
assumed  by  Congress;  a  provisional  governor 
is  appointed  by  the  President  to  act  in  subserv- 
iency to  military  authority.  This  condition  of 
things  is  wholly  inconsistent  with  the  idea  that 
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there  remaiiu  with  the  people  of  Texas  an;^  po- 
litical power  whatever,  or  ihat  they  are  entitled 
to  any  of  the  guaranties  of  the  Constitution  of 
the  United  Stales. 

Our  next  inquiry  is,  as  to  the  terms  of  the 
agreement. 

The  bill  alleges  that,  admitting  that  the  con- 
tract was  made  with  a  d*  faeto  soTemment — 
yet,  as  its  conditions  and  stipulations  were  not 
performed,  the  complainant  is  entitled  to  a  res- 
toration of  the  bonds. 

The  answer  is : 

1 .  This  is  not  a  case  of  dependent  coTenantt. 
There  was  an  absolute  sale  and  delivery  of  the 
bonds.  Then  the  other  side  stipulates  to  de- 
Uver  certain  commodities.  These  are  two  sep- 
arate contracts.    8  Pars.  Cont ,  40. 

2.  For  the  performance  of  this  contract,  se- 
curity was  given  according  to  the  stipulation 
of  the  parties. 

8.  The  parties  agreed  upon  the  mode  by 
which  a  default  should  be  paid. 

Invalidity  of  the  Agreemeni. 

First.  It  is  alleged  that  the  contract  is  ille- 
gal, the  object  being  to  overthrow  Uie  Govern - 
ment  of  the  United  States. 

On  its  face,  there  is  nothing  illegal  nor  im- 
moral in  the  agreement.  To  supply  a  State 
with  cotton  carOB  and  medicines  is  not  only  in- 
noceat  but  legitimate. 

But  it  is  sought  to  attach  an  Illegal  intent  to 
what  is  fair  in  Itself. 

It  is  not  sufficient  that  in  such  a  case  the  il- 
legal motive  should  have  existed  on  the  part  of 
the  State  of  Texas,  but  to  affect  the  defendant, 
it  must  be  clearly  established  that  it  entered 
into  his  intention  and  design;  that  the  articles 
furnished  should  be  used  for  an  illegal  purpose 
and  that,  inpoint  of  fact,  they  were  so  used. 
Sodgson  v.  limple,  6  Taunt,  181. 

Bare  knowledge  on  the  part  of  the  vendor, 
that  the  vendee  intends  to  put  the  goods  or 
money  to  an  illegal  use  will  not  vitiate  the  sale 
or  loan  and  deprive  the  vendor  of  a  remedy 
for  the  purchase  money.  Dattr  v.  Earl,  8 
Oray,  482. 

▲  contract  is,  therefore,  not  void,  because 
there  may  be  in  its  surroundings  or  connection 
something  illegal,  though  it  is  vi^  when  the 
consideration  is  illegal. 

The  distinction  may  be  illustrated  by  two 
cases: 

Ooods  were  sold  to  one  who  intended  to  smug- 
gle them,  and  the  vendor,  who  knew  of  the 
design,  recovered  the  price.  Batman  v.  John- 
ton,  Cowp. ,  841. 

But  where  goods  were  sold,  and  the  vendor 
not  only  knew  that  they  were  to  be  smuggled, 
but  put  them  up  in  a  particular  manner  so  as 
to  enable  it  to  be  done,  it  was  held  that  the  price 
could  not  be  recovered.  Bigg$  v.  Laterenee,  8 
T.  R..464. 

But,  assuming  the  illegality,  what  is  the  po- 
sition of  the  complainant  uv  a  court  of  justice? 

1.  If  the  bill  can  be  maintained  on  the  as- 
sumption that  Texas  is  a  Slate,  then,  for  tlie 
purposes  of  the  case,  it  is  the  same  State  that 
existed  when  this  contract  was  entered  into. 

The  State  being  essentially  the  same,  has  no 
standing  in  court  to  assert  the  invalidity  of  its 
own  agreement. 

8.  "  In  pari  deUeto,  mdior  eit  emditio  jmm»- 
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dentil,"  is  a  maxim  of  public  policy,  equaUtr 
respected  in  courts  of  law  and  equity. 

Thus  no  recovery  can  be  had  for  premium 
paid  for  insurance  to  cover  a  trading  with  the 
enemy;  nor  for  property  placed  In  the  hands  of 
another  to  be  smuggled.  Broom,  Leg.  Max.. 
565,  666,  567;  Adanu  v.  BureU,  5  Geo.,  404. 

Second.  The  right  to  recover  those  bonds 
is  based  upon  the  allegation  that  there  was  no 
authority  in  Texas  competent  to  enter  into  an 
agreement  during  the  rebellion. 

This  propogiUon  maintains  that  from  the 
date  of  the  Ordinance  of  Secession  to  the  adop- 
tion of  the  present  Constitution,  there  existed 
no  competent  public  authority  capable  of  enter- 
ing into  a  contract.  If  this  be  true,  there  was 
no  power  of  legislation,  no  executive  or  judi- 
cial authority;  and  all  that  has  been  done  on 
the  assumption  of  such  authority  is  absolutely 
null  and  void.  No  contract,  however  solemn 
in  its  nature,  which  depends  for  its  consum- 
mation on  official  sanction,  can  be  sustained. 

Marriages  are  to  be  held  null  because  the 
marria^  ceremony  was  performed  or  the  mar- 
riage license  granted  by  an  officer  without  au- 
thority; judgments  of  courts,  in  civil  and 
criminal  cases  to  be  held  for  naught  for  the  like 
reason,  and  all  concerned  in  their  execution  to 
be  made  responsible,  civilly  and  criminally,  as 
for  usurpation  of  power. 

The  gbockittg  consequences  of  such  a  doctrine 
is  itself  its  best  refutation.  The  civilized  world 
recognizes  the  necessity  of  government  at  all 
times;  and  no  authority  on  the  law  of  nations 
holds  any  language  inconsistent  with  this  ne- 
cessity. 

A  State  can  only  act  through  its  agents,  and 
it  would  be  absurd  to  say  that  any  act  was  not 
done  by  the  State  which  was  done  by  its  au- 
thorized agents.  Briteoe  v.  Bk.  of  Ey. ,  1 1  Pet., 
818. 

Having  thus  disposed  of  the  question  of 
ownership  in  the  State,  we  now  call  attention 
to  the  second  point  of  the  complainant,  who, 
"admitting  the  ownership  of  the  State,  denies 
that  it  could  transfer  a  valid  tide  by'such  a  con- 
tract as  that  set  out  in  this  case." 

The  bill  charges  that  the  contract  was  without 
authority,  contrary  to  law,  and  contemplated 
and  proposed  as  part  of  the  connderation  an 
unlawful  object,  to  wit:  the  overthrow  of  the 
Government  of  the  United  States. 

There  is  no  allegation  that  the  Illegal  intent 
was  shared  in  by  tne  defendant.  There  is  not 
a  tittle  of  evidence  to  establish  that  fact,  and 
thMe  is  the  sworn  statement  in  the  answer: 
'  *  The  contract  was  made  for  the  express  benefit 
of  the  people  of  Texas,  and  not  for  the  purpose 
of  aiding  the  Confederate  Government 

But  whatever  was  the  motive  which  actuated 
the  Board,  whether  legal  or  illegal,  the  defend- 
ant cannot  be  affected  by  it.  IlTen  his  knowl- 
edge of  such  intention,  if  he  were  not  a  sharer 
in  the  transaction  and  did  not  enter  into  it  for 
the  very  purpose  of  accomplishing  the  illegal 
design,  could  not  deprive  him  of  his  rights  un- 
der the  contract. 

Hodgton  v.  Tem,plt,  fi  Taunt..  181,  608;  Oair- 
man  v,Brye»,  8  B.  &  Al.,  179;  Hftbitmn  v.  John- 
eon,  Cowp.,  841;  Dator  v.  EaH,  8  Gray,  483. 

But  if  the  oontraot  were  illegal,  and  both 
parties  were  involved  in  the  iUegali^,  then  it 
would  follow  that  if  the  bonds  had  not  been  de- 
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liveied,  the  court,  on  thla  ground,  would  refuse 
to  enforce  tlie  delivefy,  and  if  delivered,  the 
coort  would,  on  the  same  ground,  refuse  to 
decree  their  restoration.  BartU  ▼.  Goleman,  4 
Pel..  188;  Oreaih  ▼.  Sim,  0  How..  204;  Bai^ 
■dofir.  anoaf^.  aBlack.588(e7U.  8.  XVII.,a70). 

The  effect  of  this  principle  is  sought  to  be 
avoided  by  dutinguishing  the  State  from  the 
State  Ooyemment.  The  contract,  it  is  said,  is 
made  by  the  State  Government  and  not  by  the 
State,  but  we  have  already  shown  that  there  is 
BO  such  distinction. 

The  uniform  decisions  of  this  court  apply  to 
eontracta  of  a  State  the  same  rules  they  apply 
to  contracts  of  individuals.  I  know  of  no  case 
whwe  a  distinction  has  been  made. 

BankofU.  S.r.  Planter*' Bank,  B  Wheat.,  904; 
Briieoe  ▼.  Bk.  of  Kg. ,  11  Pet. ,  824 ;  17:  8.  v.  Bk.  of 
MOropoUt,  IS  Pet,  892;  Bk.  ofU.  8.  v.  U.  8.,  2 
How.,  782. 

When,  therefore,  the  State  comes  into  court 
with  the  allegation  that  the  contract,  which  it 
eeein  to  set  Mide,  was  entered  into  by  it  for 
the  purpose  of  obtaining  means  to  overthrow  the 
Government  of  the  l^ited  States,  it  states  a 
transaction  which  at  once  deprives  it  of  all  aid 
from  courts  of  justice. 

JfiMfr*.  S.  S.  Coz  and  i.  W.  Moore,  for 
Weston  P.  Birch,  Byron  Murray,  and  others, 
defendants. 

Mr.  CkitfJuitiet  CluM*  delivered  the  opinion 
of  the  court: 

This  is  an  original  suit  in  this  court,  in  which 
Ihe  State  of  Texas,  claiming  certain  bonds  of 
the  United  States  as  her  property,  asks  an  in- 
junction to  restrain  the  defendants  from  re- 
ceiving payment  from  the  National  dovem- 
ment,  and  to  compel  the  surrender  of  the  bonds 
to  the  State. 

It  appears  from  the  bill,  answers  and  proofs, 
that  the  United  Sutes.  by  Act  of  September  9, 
18S0,  offered  to  the  Slate  of  Texas,  in  com- 
pensation of  her  claims  connected  with  the  set- 
tlement of  her  boundary  $10,000,000  in  Ave  per 
cent,  bonds,  each  for  the  sum  of  $1,000;  and 
that  this  offer  was  accepted  by  Texas.  One 
half  of  these  bonds  were  retained  for  certain 
pnipoaea  in  the  National  Treasury,  and  the  other 
half  were  delivered  to  the  State.  The  bonds  thus 
delivered  were  dated  January,  1,  1851,  and 
were  all  made  payable  to  the  Slate  of  Texas,  or 
bearer,  and  redeemable  after  the  Slst  day  of 
December,  1894.  They  were  received  in  be- 
half of  the  State  by  the  Comptroller  of  Public 
Accounts,  under  authority  of  an  Act  of  the 
Legislature,  which,  besides  giving  that  author- 
fay,  provided  that  no  bond  uiould  be  available 
in  the  hands  of  any  holder  until  after  indoree- 
■nent  by  the  Oovemor  of  the  State. 

After  the  brealcing  out  of  the  Rebellion,  the 
insurgent  Legislature  of  Texas,  on  the  11th  of 
January,  18^,  repealed  the  Act  requiring  the 
indorsement  of  the  Oovemor  (Acts  of  Texas, 
1883,  p.  45),  and  on  the  same  day  provided  for 
the  organization  of  a  MUitaiy  Board,  composed 
of  the  Oovemor,  ComptioUer.  and  Treasurer; 
and  authorized  a  majoritv  of  that  Board  to 
provide  for  the  defense  of  the  Slate  by  means  of 
any  bonds  in  the  Treasury,  upon  any  aooount,to 
the  extent  of  $1,000,000.  Texas  Laws,  65.  The 
defense  omitemplated  by  the  Act  was  to  be 
made  against  the  United  States  by  war.  Under 
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this  authority  the  Military  Board  entered  into 
an  agreement  with  Oeorge  W.  White  and  John 
Chiles,  two  of  the  defendants,  for  the  sale  of 
them  of  one  hundred  and  thirty-flve  of  the 
bonds,  then  in  the  Treasury  of  the  State,  and 
seventy-six  more,  then  deposited  with  Droege 
&  Co.,  in  England;  in  payment  for  which  they 
engaged  to  deliver  to  the  Bowd  a  large  quantity 
of  cotton  cards  and  medicines.  This  agree- 
ment was  made  on  the  12th  of  January,  1096.  On 
the  12th  of  March,  1865,  White  and  Chiles  re- 
reived  from  the  Militarr  Board  one  hundred 
and  thirty-five  of  these  bonds,  none  of  which 
were  indorsed  by  any  Gtoveraor  of  Texas.  A  f ter- 
ward,  in  the  course  of  the  years  1865  and  1866, 
some  of  the  same  bonds  came  into  the  poe- 
iession  of  others  of  the  defendants,  by  pur- 
chase, or  as  security  for  advances  of  money. 

Such  is  a  brief  outline  of  the  case.  '  It  will 
be  necessary  hereafter  to  refer  more  in  detail 
to  some  particular  circumstances  of  it. 

The  first  inquiries  to  which  our  attention  was 
directed  by  counsel  arose  upon  the  allegations 
of  the  answer  of  Chiles  (1),  that  no  sufficient 
authority  is  shown  for  the  prosecution  of  the 
suit  in  the  name  and  on  the  behalf  of  the  State 
of  Texas; and  (2)  that  the  State,  having  severed 
her  relations  with  a  majority  of  the  States  of  the 
Union,  and  having  by  iter  ordinance  of  seces- 
sion attempted  to  throw  off  her  allegiance  to  the 
Constitution  and  Oovemment  of  the  United 
Stutes,  has  so  far  chanjfed  her  statuts  as  to  be 
disabled  from  proeecutmg  suits  in  the  national 
courts. 

The  first  of  these  allegations  is  disproved  by 
evidence.  A  letter  of  authority,  the  authentic- 
ity of  which  is  not  disputed,  has  been  pro- 
duced, in  which  J.  W.  Throckmorton,  elected 
Governor  under  the  constitution  adopted  in 
1860,  and  proceeding  under  an  Act  of  the  State 
Legislature  relating  to  these  bonds,  expressly 
ratifies  and  confirms  the  action  of  tlie  solicitors 
who  filed  the  bill,  and  empowers  them  to  prose- 
cute this  suit;  and  it  is  further  proved  by  the 
affidavit  of  Mr.  Paschal,  counsel  for  the  com- 
plainant, that  he  was  duly  appointed  by  An- 
arew  J.  Hamilton,  while  provisional  Governor 
of  Texas,  to  represent  the  State  of  Texas  in 
reference  to  the  bonds  in  controversy,  and  that 
his  appointment  has  been  renewed  by  £.  M. 
Pease,  the  actual  Governor.  If  Texas  was  a 
State  of  the  Union  at  the  time  of  these  acta, 
and  these  persons,  or  either  of  them,  were  com- 
petent to  represent  the  State,  this  proof  leaves 
no  doubt  upon  the  question  of  authority. 

The  other  allegation  presents  a  question  of  ju- 
risdiction. It  is  not  to  be  questioned  that  this 
court  has  original  jurisdiction  of  suits  by  States 
against  citizens  of  oUier  States.or  that  the  States 
entitled  to  invoke  this  jurisdiction  must  be  States 
of  the  Union.  But,  it  is  equally  clear  that  no 
such  jurisdiction  has  been  conferred  upon  this 
court  of  suits  by  any  other  political  communi- 
ties than  such  States. 

If,  therefore,  it  is  true  that  the  State  of  Texas 
was  not  at  the  time  of  tiling  this  bill,  or  is  not 
now,  one  of  the  United  States,  we  have  no  1u- 
risdiction  of  this  suit  and  it  is  our  duty  to  dis- 
miss it. 

We  are  veir  sensible  of  the  magnitude  and 
importance  of  this  question,  of  the  interest  it 
excites,  and  of  the  difficulty,  not  to  say  impos- 
sibility, of  so  disposing  of  it  as  to  satisfy  the 
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oonfllctinf;  ludgmente  of  men  equally  enlight- 
ened, equally  upright,  and  equally 'patriotic. 
But  we  meet  it  in  tne  case,  and  we  must  deter- 
mine it  in  the  exercise  of  our  best  judgment, 
under  the  guidance  of  the  Constitution  alone. 

Some  not  unimportant  aid,  however,  in  ascer- 
taining the  true  sense  of  the  (Constitution,  may 
be  derived  from  considering  what  is  the  correct 
idea  of  a  State,  apart  from  any  union  or  confed- 
eration with  other  States:  The  poverty  of  lang- 
uage often  compels  the  employment  of  terms 
in  quite  different  significations ;  and  of  this  hard- 
ly any  example  more  signal  is  to  be  found  than 
in  the  use  of  the  word  we  are  now  considering. 
It  would  serve  no  useful  purpose  to  attempt  an 
enumeration  of  all  the  various  senses  in  which 
it  is  used.    A  few  only  need  be  noticed. 

It  describes  sometimes  a  people  or  commuDi- 
ty  of  individuals  united  more  or  less  closely  in 
political  relations,inbabiting  temporarily  or  per- 
manently the  same  country ;  often  it  denotes 
only  the  country  or  territorial  region,  inhabited 
by  such  a  community;  not  unfrequently  it  ie 
applied  to  the  government  under  which  the  peo- 
ple live;  at  other  times  it  represents  the  com- 
bined idea  of  people,  territory,and  government. 

It  is  not  difficult  to  see  that  in  all  these  senses 
tlie  primary  conception  is  that  of  a  people  or 
community.  The  people,  in  whatever  territory- 
dwelling,  either  temporarily  or  permanently, 
and  whether  organized  under  a  regular  govern- 
ment, or  united  by  looser  or  leas  definite  rela- 
tions, constitute  the  State. 

This  is  undoubtedly  the  fundamental  idea 
upon  which  the  republican  institutions  of  our 
own  country  are  established.  It  was  stated  very 
clearly  ^  an  eminent  judge,  Mr.  Juxliee  Pater- 
son,  in  nnhaUmb  v.  Doane,  8  Dall. ,  98,  in  one 
of  Uie  earliest  cases  adjudicated  by  this  court, 
and  we  are  not  aware  of  anything,  in  any  sub- 
sequent decision,  of  a  different  tenor. 

In  the  Constitution  the  term  "state"  most  fre- 
quently expresses  the  combined  idea  just  noticed 
of  people,  territory  and  government.  A.  State, 
in  the  ordinary  sense  of  the  Constitution,  is  a 
political  community  of  free  citizens,  occupying 
a  territory  of  defined  boundaries,  and  organized 
under  a  government  sanctioned  and  limited  by 
a  written  constitution,  and  established  by  the 
consent  of  the  governed.  It  is  the  union  of  such 
States,  under  a  common  constitution,  which 
forms  the  distinct  and  greater  political  unit, 
which  that  Constitution  designates  as  the  United 
States.and  makes  of  the  people  and  States  which 
compose  it  one  people  and  one  country. 

The  use  of  the  word  in  this  sense  hardly  re- 
quires further  remark.  In  the  clauses  which 
impose  prohibitions  upon  the  States  in  respect 
to  the  making  of  treaties,  emitting  of  bills  of 
credit,  and  laying  duties  on  tonnage,  and  whidi 
guarantee  to  the  States  representation  in  the 
House  of  Representatives  and  in  the  Senate,  are 
found  some  instances  of  this  use  in  the  Consti- 
tution.   Others  will  occur  to  every  mind. 

But  it  is  also  used  in  its  geographical  sense, 
as  in  the  clauses  which  require  that  a  represent- 
ative in  Congress  shall  be  an  inhabitant  of  the 
State  in  which  he  shall  be  chosen,  and  that  the 
trial  of  crimes  shall  be  held  within  the  State 
where  committed. 

And  there  are  instances  ia  which  the  principal 
sense  of  the  words  seems  to  be  that  primary  one 
to  which  we  have  adverted,  of  a  people  or  po- 
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litical  commnnity,a8  distinguished  from  a  gov- 
emment. 

In  this  latter  sense  the  word  seems  to  be  usnt 
in  the  clause  which  provides  that  the  United 
States  shall  guarantee  to  every  State  in  the  Unioa 
a  republican  form  of  government,  and  sliall  pro- 
tect each  of  thera  against  invasion. 

In  this  clause  a  plain  distinction  is  made  be- 
tween a  State  and  the  government  of  a  State. 

HavinK  thus  ascertained  the  senses  in  which 
the  word  "  state  "  is  employed  in  the  Constitu- 
tion, we  will  proceed  to  consider  the  proper  ap- 
plication of  what  has  been  said. 

The  Republic  of  Texas  was  admitted  into  th» 
Union,  as  a  State,  on  the  27th  of  December, 
1845.  By  this  Act  the  new  State,  and  the  people- 
of  the  new  State,  were  invested  with  all  th» 
rights,  and  became  subject  to  all  the  responsi- 
bmties  and  duties  of  the  original  States  under 
the  Constitution. 

From  the  date  of  admission,  until  1881,  th» 
State  was  represented  in  the  Congress  of  the- 
United  States  by  her  Senators  and  Representa- 
tives, and  her  relations  as  a  member  of  the  Union 
remained  unimpaired.  In  that  year,acting  upon 
the  theory  that  the  rights  of  a  State  under  th» 
Constitution  might  be  renounced,  and  her  obli- 
gations thrown  off  at  pleasure,  Texas  undertook, 
to  sever  the  bond  thus  formed,  and  to  break  u|> 
her  constitutional  relations  with  the  United 
States. 

On  the  1st  of  February  (Paschal,  Dig.,  Laws, 
of  Texas,  78),  a  Convention,  called  wi£out  aii- 
thority,but  subsequently  sanctioned  by  the  Leg- 
islature regularly  elected, adopted  an  Ordinance 
to  dissolve  the  union  between  the  State  of  Texaa 
and  the  other  States  under  the  Constitution  of 
the  United  States,  whereby  Texas  was  declared 
to  be  "a  separate  and  sovereign  State,"  and 
"her  people  and  citizens"  to  be  "absolved  from 
all  allegiance  to  the  United  States,  or  the  gov- 
ernment thereof." 

It  was  ordered  by  a  vote  of  the  Convention 
(Paschal, Dig.,  80),  and  by  an  Act  of  the  Legis- 
lature-(Laws  of  Texas,  1859-01.  p.  11),  that  ibis 
Ordinance  should  be  submitted  to  the  people,  for 
approval  or  disapproval,  on  the  28d  of  Febru- 
ary, 1861. 

Without  awaiting,  however,  the  decision  thus 
invoked,the  CottventioD,on  the  4th  of  February, 
adopted  a  resolution  designating  seven  delegatea 
to  represent  the  State  in  the  Convention  of  se- 
ceding States  at  Montgomery,  "in  order,"  aa 
the  resolution  declared,  ''that  the  wiRhes  and 
interests  of  the  people  of  Texas  may  be  consulted 
in  reference  to  the  constitution  and  provisional 
government  that  may  be  established  by  said 
Convention." 

Before  the  passage  of  this  resolution  the  Con- 
vention had  appointed  a  committee  of  public 
safety.and  adopted  an  Ordinance  giving  author- 
ity to  that  committee  to  take  measures  for  ob- 
taining possession  of  the  property  of  the  United 
States  in  Texas,  and  for  removing  the  national 
troops  from  her  limits.  The  members  of  the 
committee,  and  all  officers  snd  agents  appointed 
or  employed  by  it,  were  sworn  to  secrecy  and 
to  allegiance  to  the  State.  (Paschal,  Dig.,  80). 
Commissioners  were  at  once  appointed,  with  ia- 
Btructions  to  repair  to  the  headquarters  of  Qen- 
eral  Twiggs, then  representing  the  United  States 
in  command  of  the  department,  and  to  make 
the  demands  necessary  for  the  accomplishment 
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of  the  purpoflee  of  the  committee.  A  milita^ 
force  was  oTgaiiized  in  support  of  these  demands 
ud  an  arrangement  was  effected  with  the  com- 
nanding  general,  by  which  the  United  States 
troops  were  engaged  to  leave  the  State,  and  the 
forts  and  all  the  public  property,  not  necessary 
to  the  removal  of  the  tronie,  were  surrendered 
to  the  Commissionen.  Tex.  Rep.  of  the  Com- 
mittee (Lib.  of  Cong.),  p.  4S. 

These  transactions  took  place  between  the  2d 
and  the  18th  of  February,  and  it  wan  under 
these  circumstances  that  the  vote  upon  the  rat- 
ification or  rejection  of  the  Ordinance  of  Seces- 
sion was  taken  on  the  28d  of  February.  It  was 
ratified  by  a  majority  of  the  voters  of  the 
Stale. 

The  Convention,  which  had  adjourned  before 
the  vote  was  taken,  re-assembled  on  the  2d  of 
March,  and  instructed  the  delegates  already 
eent  to  the  Congress  of  the  seceding  States,  to 
apfdy  for  admission  into  the  Confederation,  and 
to  give  the  adhesion  of  Texas  to  its  provisional 
tonstituUon. 

It  proceeded,  also,to  make  the  changes  in  the 
State  Constitution  which  this  adhesion  made 
necessary.  The  words  "  United  States"  were 
sulcken  out  wherever  they  occurred,  and  the 
words  "  Confederate  States"  substituted:  and 
the  members  of  the  Legislature,  and  all  offlcsrs 
of  the  State,  were  required  by  the  new  Constitu- 
tion to  take  an  oath  of  fidelity  to  the  Constitu- 
tion and  laws  of  the  new  confederacy. 

Before,  indeed,  these  changes  in  the  consti- 
tution hkid  been  completed,  the  officers  of  the 
State  had  been  required  to  appear  before  the 
committee  and  take  an  oath  of  allegiance  to  the 
Confederate  States. 

The  Governor  and  Secretary  of  State,  refus- 
ing to  comply,  were  summarily  ejected  from 


The  members  of  the  Legislature,  which  had 
also  adjourned  and  re-assembled  on  the  18th  of 
March,  were  more  compliant.  They  took  the 
oath,  and  proceeded  on  the  8th  of  April  to  pro- 
vide by  law  for  the  choice  of  electors  of  Presi- 
dent and  Vice-President  of  the  Confederate 
HtateL 

The  representatives  of  the  State  in  the  Con- 
gress of  the  United  States  were  withdrawn,  and 
«>  soon  of  the  seceded  States  became  organized 
under  a  constitution,  Texas  sent  Senators  and 
Representatives  to  the  Confederate  Congress. 

In  all  respects,  so  far  as  the  object  could  be 
accomplish^  by  ordinances  of  the  Convention, 
by  Acts  of  the  Legi8lature,and  by  votes  of  the  cit- 
izens, the  relations  of  Texas  to  the  Union  were 
broken  up,  and  new  rdations  to  a  new  govern- 
ment were  established  for  them. 

Tlie  position  thus  assumed  could  only  be 
mahilained  by  arms,  and  Texas  accordingly 
look  part,  with  the  other  Confederate  States,  in 
the  war  of  the  rebellion,  which  these  events 
made  inevitable.  During  Uie  whole  of  that  war 
there  was  no  governor,  or  judge,  or  any  other 
slate  officer  in  Texas,  who  recognized  the  na- 
tional authority.  Nor  was  any  officer  of  the 
United  Stated  permitted  to  exercise  any  author- 
ity whatever  under  the  National  Oovemment 
within  the  limits  of  the  State,  except  under  the 
immfdiate  protection  of  the  national  military 
forces. 

Did  Texas,  In  consequence  of  these  Acts, 
cease  to  be  a  State?    Or,  if  not,  did  the  State 
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cease  to  be  a  member  of  the  Union  f 

It  is  needless  to  discuss,  at  length,  the  ques- 
tion whether  the  right  of  a  State  to  withdraw 
from  the  Union  for  any  cause,  regarded  by 
herself  as  sufficient,  is  consistent  with  the  Con- 
stitution of  the  United  States? 

The  Union  of  the  States  never  was  a  purely 
artificial  and  arbitrary  relation.  It  began  among 
the  Colonies,  and  grew  out  of  common  origin, 
mutual  sympathies,  kindred  principles,  similar 
Intersts  and  geograpliical  relations.  It  was 
confirmed  and  strengthened  by  the  necessities 
of  war,  and  received  definite  form,  and  char- 
acter, and  sanction  from  the  Articles  of  Con- 
federation. By  these  the  Union  was  solemnly 
declared  to  '*  lie  perpetual."  And  when  these 
articles  were  found  to  be  inadequate  to  the  ex- 
igencies of  the  country,  the  Constitution  was 
ordained  "  to  form  a  more  perfect  Onion."  It 
is  .diffcult  to  convey  the  idea  of  indissoluble 
unity  more  clearly  than  by  these  words.  What 
can  be  indissoluble  if  a  perpetual  Union,  made 
more  perfect,  is  not? 

But  the  perpetuity  and  indissolubility  of  the 
Union  by  no  means  implies  the  loss  of  dis- 
tinct and  individual  existence,  or  of  the  right 
of  self  government  by  the  States.  Under  the 
Articles  of  Confederation  each  State  retained 
its  sovereignty,  freedom  and  'independence, 
and  every  power,  jurisdiction  and  right  not 
expressly  delegated  to  the  United  States.  Un- 
der the  Constitution,  though  the  powers  of  the 
States  were  much  restricted,  still,  all  powers 
not  delegated  to  the  United  States,  nor  prohib- 
ited to  the  States,  are  reserved  to  the  States  re- 
spectively to  the  people.  And  we  have  already 
had  occasion  to  remark  at  this  term,  that ' '  the 
people  of  each  State  compose  a  State,  having  its 
own  government,  and  endowed  with  all  the 
functions  essential  to  separate  and  independent 
existence,"  and  that  "without  the  States  in 
union,  there  could  be  no  such  political  body  as 
the  United  States."  Lane  Co.  v.  Oregon  [irtfra, 
101].  Not  only,  therefore,  can  there  be  no 
loss  of  separate  and  independent  autonomy  to 
the  States,  through  their  union  under  the  Con- 
stitution, but  it  may  be  not  unreasonably  said 
that  the  preservation  of  the  States,  and  the 
maintenance  of  their  governments,  are  as  much 
within  the  design  and  care  of  the  Constitution 
as  the  preservation  of  the  Union  and  the  main- 
tenance of  the  National  Oovemment.  The 
Constitution,  in  all  its  provisions,  looks  to  an 
indestructible  Union,  composed  of  indestructi- 
ble States. 

When,  therefore,  Texas  became  one  of  the 
United  States,  she  entered  into  a  indissoluble 
relation.  All  the  obli^tions  of  perpetual  union, 
and  all  the  guaranties  of  republican  govern- 
ment in  the  Union,  attached  at  once  to  the 
State.  The  Act  which  consummated  her  ad- 
mission into  the  Union  was  something  more 
than  a  compact;  it  was  the  incorporation  of  a 
new  member  into  the  political  body.  And  it 
was  final.  The  union  between  Texas  and  the 
other  States  was  as  complete  as  perpetual,  and 
as  indissoluble  as  the  Union  between  the  origi- 
nal States.  There  was  no  place  for  reconsider- 
ation, or  revocation,  except  through  revolution, 
or  through  consent  of  the  States. 

Considered,  therefore,  as  transactions  under 
the  Constitution,  the  Ordinance  of  Secession, 
adopted  by  the  convention  and  ratified  by  a  ma- 
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joritT  of  the  dtizens  of  Texas,  and  all  the  Acts  of 
her  Legislature  intended  to  give'efFect  to  that  or- 
dinance, yrere  afaeolutely  null.  They  were  utter- 
ly without  operation  in  law.  The  obligations  of 
of  the  State  as  a  member  of  the  UnioD,  and  of 
every  citizen  of  the  State.as  a  citizen  of  the  Unit- 
nited  States,  remained  perfect  and  unimpaired. 
It  certainly  follows  that  the  State  did  not  cease 
to  be  a  Stated  nor  her  citizens  to  be  citizens  of  the 
Union.  If  this  were  otherwise,  the  State  must 
have  become  foreign,  and  her  citizens  foreign- 
ers. The  war  must  have  ceased  to  be  a  war 
for  the  suppression  of  rebellion,  must  have  be- 
come a  war  for  conquest  and  subjugation. 

Our  conclusion,  therefore,  is,  that  Texas  con- 
tinued to  be  a  State,  and  a  ^te  of  the  Union, 
nothwithstanding  the  transactions  to  which  we 
.  have  referred.  And  this  conclusion,  in  our 
judgment,  is  not  in  conflict  with  any  act  or 
declaration  of  any  depai^ment  of  the  National 
Government,  but  ent&ely  in  accordance  with 
the  whole  series  of  such  acts  and  declarations 
since  the  first  outbreak  of  the  rebellion. 

But  in  order  to  the  exercise,  by  a  State,  of 
the  right  to  sue  in  this  court,  there  needs  to  be 
a  State  Oovemment,  competent  to  represent  the 
State  in  its  relations  with  the  Natioiial  Govern- 
ment, so  far  at  least  as  the  instituUon  and  pros- 
ecution of  a  suit  is  concerned. 

And  it  is  by  no  means  a  logical  conclusion, 
from  the  premises  which  we  have  endeavored 
to  establidi,  that  the  governmental  relations  of 
Texas  to  the  Union  remained  unaltered.  Obli- 
gations often  remain  unimpaired,  while  rela- 
are  greatly  changed.  The  obligations  of  al- 
legiance to  the  State,  and  obedience  to  her  laws, 
subject  to  the  Consdtutionof  the  United  States, 
are  binding  upon  all  citizens,  whether  faithful 
or  unfaithful  to  them;  but  the  relations  which 
subsist  while  these  obligations  are  performed, 
are  easentiaUy  different  from  those  which  arise 
when  they  are  disregarded  and  set  at  nought. 
And  the  same  must  necessarily  be  true  of  the 
obligations  and  relations  of  States  and  citizens 
to  the  Union.  No  one  has  been  bold  enough  to 
contend  that,  while  Texas  was  controlled  by  a 
government  hostile  to  the  United  States,  and  in 
affiliation  with  a  hostile  confederation,  waging 
war  upon  the  United  States,  Senators  chosen  by 
her  Legislature,  or  Representatives  elected  by 
her  citizens,  were  entitled  to  seats  in  Congress: 
or  that  an^  suit,  instituted  in  her  name,  could 
be  entertained  in  this  court.  All  admit  that, 
during  this  condition  of  civil  war,  the  rights  of 
the  State  as  a  member,  and  of  her  people  as 
citizens  of  the  Union,  were  suspended.    The 

gtvemment  and  the  citizens  of  the  State,  refus- 
g  to  recognize  their  constitutional  obligations, 
assumed  the  character  of  enemies,  and  incurred 
the  consequences  of  rebellion. 

These  new  relations  imposed  new  duties  up- 
on the  United  Stetes.  The  first  was  that  of 
suppressing  the  Rebellion.  The  next  was  that 
of  re-establishing  the  broken  relations  of  the 
State  with  the  Union.  The  first  of  these  du- 
ties having  been  performed,  the  next  necessar- 
ily engaged  the  attention  of  the  National  Oov- 
emment. 

The  authority  for  the  performance  of  the 
first  had  been  foimd  in  the  power  to  suppress 
insurrection  and  carry  on  war;  for  the  perform- 
ance of  the  second,  authority  was  derived  from 
the  obligation  of  the  United  States  to  guarantee 
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to  every  State  in  the  Union  a  republican  fonn 
of  government.  The  latter,  indeed,  in  the  case 
of  a  rebellion  which  involves  the  government 
of  a  State,  and  for  the  time  excludes  the  nation- 
al authority  from  its  limits,  seems  to  be  a  noc- 
essary  complement  to  the  former. 

Of  this,  the  case  -of  Texas  furnishes  a  strik- 
ing illustration.  When  the  war  closed  ther» 
was  no  government  in  the  State  except  that 
which  bSi  been  organized  for  the  purpose  of 
waging  war  against  the  United  States.  That 
government  immediately  disappeared.  Tliechief 
functionaries  left  the  State.  ,  Many  of  the  sub- 
ordinate oflScials  followed  their  example.  Legal 
responsibilities  were  annulled  or  greatly  &- 
paired.  It  was  inevitable  that  great  connision 
should  prevail.  If  order  was  maintained,  it 
was  where  the  good  sense  and  virtue  of  the  cit- 
izens gave  support  to  local  acting  magistrates, 
or  supplied  more  directly  the  needful  restraints. 

A  great  social  change  increased  the  diiBcnlty 
of  the  situation.  Slaves,  in  the  insurgent  States, 
with  certain  local  exceptions,  had  been  declared 
free  by  the  Proclamation  of  Emancipation; 
and  whatever  questions  might  be  made  as  to 
the  effect  of  that  Act,  under  the  Constitution, 
it  was  clear,  from  the  beginning,  that  its  prac- 
tical operation,  in  connection  with  legislative 
Acts  of  like  tendency,  must  be  complete  en- 
franchisement. Whereever  the  national  forces 
obtained  control,  the  slaves  became  freemen. 
Support  to  the  Acts  of  Congress  and  the  Proc- 
lamation of  the  {'resident,  concerning  slaves, 
was  made  a  condition  of  amnesty  (18  U.  S.  Bt., 
787),  by  President  Lincoln,  in  December,  1863, 
and  by  President  Johnson,  in  May,  1865.  18 
U.  S.  St.,  728.  And  emancipation  was  con- 
firmed, rather  than  ordained,  in  the  insurgent 
States,  by  the  Amendment  of  the  Constitution 
prohibiting  slavery  throughout  the  Union, 
which  was  proposed  by  Congress,  in  February, 
186S,  and  ratified,  before  the  close  of  the  fol- 
lowing autumn,  by  the  requisite  three  fourths 
of  the  States.    18  Stat,  at  L.,  774,  775. 

The  new  freemen  necessarily  became  part  of 
the  people,  and  the  people  still  constituted  the 
State;  for  States,  like  individuals,  retain  their 
identity,  though  changed  to  some  extent  in  their 
constituent  elements.  And  it  was  the  State, 
thus  constituted,  which  was  now  entitled  to 
the  benefit  of  the  conEtitutional  guaranty. 

There  being,  then,  no  government  in  Texas  in 
oonstitutionalrelstions  with  the  Union,  it  became 
the  duty  of  the  United  States  to  provide  for  the 
restoration  of  such  a  government.  But  the  res- 
toration of  the  government  which  existed  be- 
fore the  rebellion,  without  a  new  election  of 
officers,  was  obviously  impossible;  and  before 
any  such  election  could  be  properly  held,  it  was 
necessary  that  the  old  Constitution  should  re- 
ceive such  amendments  as  would  conform  ita 
provisions  to  the  new  conditions  created  by- 
emancipation,  and  afford  adequate  security  lib 
the  people  of  the  State. 

In  the  exercise  of  the  power  conferred  by  the 
guaranty  clause,  as  in  the  exercise  of  every 
other  constitutional  power,  a  discretion  in  the 
choice  of  means  is  necessarily  allowed.  It  is 
essential  only  that  the  means  must  be  necessary 
and  proper  for  carrying  into  execution  the 
power  conferred,  through  the  restoration  of 
the  State  to  its  constituUonal  relations,  iinder 
a  republican  form  of  government,  and  that  no 
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let*  be  done,  and  no  authority  exerted,  which 
i«  either  pn^bited  or  unsanctioned  by  the 
Oooatitation. 

It  ia  not  important  to  review,  at  leneth,  the 
Bieasuies  which  liave  been  taken,  under  this 
power,bT  the  Executive  and  Legislative  Depart- 
ments of  the  National  Ooveniment.  It  is  prop- 
er, however,  to  observe  that  almost  immediately 
after  Uie  cessation  of  organized  hostilities,  and 
while  the  war  yet  smoldered  in  Texas,  the 
President  of  the  United  States  issued  his  Pro<> 
lunation  aiqwinting  a  provisional  Governor 
for  the  State,  and  providing  for  the  assembling 
of  a  ooBvention,  with  a  'new  to  the  re-estab- 
lishment of  a  republican  government,  under  an 
amended  Constitution,  and  to  the  restoration  of 
the  State  to  her  iMt>per  constitutional  relations. 
A  Convention  was  accordingly  assembled,  the 
Constitution  amended,  elections  held,  and  a 
State  Gk>vemment,  acknowledging  its  obliga- 
tions to  the  Union,  established. 

Whether  the  action  then  taken  was,  in  all  re- 
spects, warranted  by  the  Constitution,  it  is  not 
now  necessary  to  determine.  The  power  exer- 
cised by  the  President  was  supposed,  doubtless, 
to  be  derived  from  his  constitutioniti  functions, 
as  Commander-in  -  Chief ;  and ,  so  long  as  the  war 
continued,  it  cannot  be  denied  that  he  might 
institute  temporary  government  within  insur- 
gent districts,  occupied  by  the  national  forces, 
or  take  measures,  in  any  State,  for  the  restora- 
tion of  State  Oovemment  faithful  to  the  Union, 
however,  in  such  efforts,  only  such 
I  and  agents  as  were  authorized  by  con- 
stitutional laws. 

But  the  power  to  cany  into  effect  the  clause 
of  guaranty  is  primarily  a  tentative  power, 
and  resides  in  Congress.  "  Imder  the  4th  ar- 
ticle of  tiie  Constitution,  it  rests  with  Congress 
to  decide  what  government  is  the  established 
one  in  a  State.  For,  as  the  United  States  guar- 
antee to  each  State  a  republican  government, 
Congress  must  necessarily  decide  what  govern- 
ment is  established  in  the  State,  before  it  can 
determine  whetiier  it  is  republican  or  not." 

This  is  the  language  of  the  late  ChitfJutUee, 
speaking  for  tliis  court  in  a  case  from  Rhode 
Island  (Zt(<A«r  v.  Bordm,  7  How.,  42),  arising 
from  the  otganizatipn  of  opposing  governments 
in  that  State.  And  we  think  that  uie  principle 
sanctioned  by  it  may  be  applied,  with  even 
more  propriety,  to  the  case  of  a  State  deprived 
of  all  rightful  government,  by  revolutionary 
violence;  tbou^  necessarily  limited  to  cases 
wh^  tliie  rightful  government  is  thus  subvert- 
ed, or  in  imminent  danger  of  being  overtlirown 
by  an  opposing  government,  set  up  by  force 
within  the  State. 

The  action  of  the  President  must,  therefore, 
be  considered  as  provisional,  and  in  that  light 
it  aeems  to  have  been  regarded  by  Congress.  It 
was  taken  after  the  term  of  the  88th  Congress 
htd  expired.  The  S9th  Congress,  which  as- 
temblea  in  December,  1866,  ToUowed  by  the 
40th  Congress,  wliioh  met  in  March,  1867,  pro- 
ceeded, after  long  deliberation,  to  adopt  various 
measures  for  re-organization  and  restoration. 
Tliese  measures  were  embodied  in  proposed 
amendmenta  to  the  Constitution,  and  in  the  Acts 
known  aa  the  Reconstruction  Acts,  which  have 
been  so  far  carried  into  effect,  that  a  majority 
of  tlie  States  wMdi  were  engaged  in  the  rebell- 
ion have  been  restored  to  tiieir  constitutional  re- 
See?  Wau,. 


lations,  under  forms  of  government,  adjudged 
to  be  republican  Toy  Congress,  through  the  ad- 
mission of  their  ' '  Senators  and  Representatives 
into  the  councils  of  the  Union." 

Nothing  in  the  case  before  us  requires  the 
court  to  pronounce  judgment  upon  the  consti- 
tutionality of  any  particular  provision  of  these 
Acts. 

But,  it  is  important  to  observe  that  these 
Acts  themselves  show  that  the  governments, 
which  had  been  established  and  had  been  in 
actual  operation  under  executive  direction, 
were  recognized  by  Congress  as  provisional,  as 
existing,  and  as  capable  of  continuance. 

By  the  Act  of  March  2,  1867  (14  U.  S.  St., 
428),  the  first  of  the  series,  these  governments 
were,  indeed,  pronounced  illegal, and  were  sub- 
jected to  military  control,  and  were  declared 
to  be  provisional  only;  and  by  the  supplement- 
ary Act  of  July  19,  1867, 'the  third  of  the  se- 
ries, it  was  further  declared  that  it  was  the 
true  intent  and  meaning  of  the  Act  of  March 
2,  that  the  governments  then  existing  were  not 
legal  State  Governments,  and  if  continued,  were 
to  be  continued  subject  to  the  military  com- 
manders of  the  respective  districts  and  to  the 
paramount  authoritv  of  Congress.  We  do  not 
inquire  here  into  the  constitutionalitv  of  this 
location  so  far  as  it  relates  to  military  au- 
thority, or  to  the  paramount  authority  of  Con- 
gress. It  suffices  to  gay,  that  the  terms  of  the 
Acts  necessarily  imply  recognition  of  actually 
existing  governments:  ana  tiiat  in  point  of 
fact,  the  governments  thus  recognized,  in  some 
important  respects,  still  exist. 

What  has  thus  been  said  generally  describes, 
with  sufficient  accuracy,  the  situation  of  Texas. 
A  provisional  Governor  of  the  State  was  ap- 
pointed by  the  President  in  1860;  in  1866  a 
Governor  was  elected  by  the  people  under  the 
constitution  of  that  year;  at  a  subsequent  date 
a  Governor  was  appointed  by  the  commander 
of  the  district.  Each  of  the  three  exercised 
executive  functions  and  actually  represented 
the  State  hi  the  Executive  Department. 

In  the  case  before  us  each  has  given  his 
sanction  to  the  prosecution  of  the  suit,  and  we 
find  no  difficulty,  without  investigating  the 
leml  title  of  either  to  the  executive  office,  in 
holding  that  the  sanction  thus  given  sufficiently 
warranted  the  action  of  the  solicitor  and  coun- 
sel in  behalf  of  the  State.  The  necessary  con- 
clusion is  that  the  suit  was  instituted  and  is 
prosecuted  by  competent  authority. 

The  question  of  jurisdiction  lieing  thus  dis- 
posed of,  we  proceed  to  the  consideration  of 
the  merits  as  presented  by  the  pleadings  and 
the  evidence.        ' 

And  the  first  question  to  be  answered  is, 
whether  or  not  the  titie  of  the  State  to  the 
bondd  in  controversy  was  devested  by  the  con- 
tract of  the  Military  Board  with  White  and 
Chiles. 

Tliat  the  bonds  were  the  property  of  the  State 
of  Texas  on  the  11th  of  Janu^,  1862,  when 
the  Act  Prohibiting  Alienation  Without  the  In- 
dorsement of  the  Governor,  was  repealed,  ad- 
mits of  no  question,  and  is  not  dented.  They 
came  into  her  possession  and  ownership  through 
public  acts  of  the  General  Government  and  of 
the  State,  which  gave  notice  to  all  the  world 
of  the  transaction  consummated  by  them.  And, 
we  think  it  clear  that,  if  a  State,  by  a  public 
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Act  of  her  Le^Iature,  imposes  restrictions 
upon  the  alienation  of  lier  property,  that  every 
person  who  takes  a  transfer  of  swch  property 
must  be  held  affected  bv  notice  of  them.  Alien- 
ation, in  disregard  of  such  restrictions,  can 
convey  no  title  to  the  alienee. 

In  this  case,  however,  it  is  said  that  the  re- 
striction imposed  by  the  Act  of  1851  was  re- 
pealed by  the  Act  of  1863.  And  this  is  true  if 
we  Act  of  1862  can  be  regarded  as  valid.  But 
was  it  valid? 

The  Legislature  of  Texas,  at  the  time  of 
the  repeal,  constituted  one  of  the  departments 
of  a  State  Oovemment,  established  in  hostiliw 
to  the  Constitution  of  the  United  States.  It 
cannot  be  regarded,  therefore,  in  the  courts  of 
the  United  States,  as  a  lawful  Legislature,  or 
its  Acts  as  lawful  Acts.  And  yet  it  is  an 
historical  fact  that  the  Government  of  Texas, 
then  in  full  control  of  the  State,  was  its  only 
actual  government;  and  certainly  if  Texas  had 
been  a  separate  State  and  not  one  of  the  United 
Slates,  the  new  government,  having  displaced 
the  regular  authority,  and  having  established 
itself  in  the  customary  seats  of  power  and  in 
the  exercise  of  the  ordinary  functions  of  ad- 
ministration, would  have  constituted,  in  the 
strictest  sense  of  the  words,  a  de  facto  govern- 
ment, and  its  acts,  durinc  the  period  of  its 
existence  as  such,  would  oe  effectual  and,  in 
almost  all  respects,  valid.  And,  lo  some  ex- 
tent, Uiis  is  true  of  the  actual  government  of 
Texas,  though  unlawful  and  revolutionary  as 
to  the  United  Sutes. 

It  is  not  necesssty  to  attempt  any  exact  defi- 
nitions, within  which  the  Acts  of  such  a  state 
Oovemment  must  be  treated  as  valid,  or  invalid. 
It  may  be  Baid,perhap8  with  sufficient  accuracy, 
that  Acts  necessary  to  peace  and  good  order 
among  citizens,  such,  for  example,  as  Acts 
sanctioning  and  protecting  marriage  and  the 
domestic  relations,  governing  the  course  of 
descents,  rejculating  the  conveyance  and  trans- 
fer of  property,  real  and  personal,  and  provid- 
ing remedies  for  injuries  to  person  and  estate, 
and  other  similar  Acts,  which  would  be  valid 
if  emanating  from  a  lawful  government,  must 
be  regarded,  in  general,  as  valid  when  proceed- 
ing from  an  actual,  though  unlawful  govern- 
ment; and  that  Acts  in  furtherance  or  support 
of  rebellion  against  the  United  States,  or  in- 
tended to  defeat  the  just  rights  of  citizens,  and 
other  Acts  of  like  nature,  must,  in  general,  be 
regarded  as  invalid  and  void. 

What,  then,  tried  by  these  general  tests,  was 
the  character  of  the  contract  of  the  military 
Board  with  White  and  Chiles? 

That  Board,  as  we  have  seen,  was  organized, 
not  for  the  defense  of  the  State  against  a  for- 
«ign  invasion,  or  for  its  protection  against  do- 
mestic violence,  within  the  meaning  of  these 
words  as  used  in  the  National  Constitution, 
but  for  the  purpose,  under  the  name  of  de- 
fense, of  levying  war  against  the  United  States. 
This  purpose  was,  undoubtedly,  unlawful,  for 
the  Acts  which  it  contemplated  are,  within  the 
express  definition  of  the  Constitution,  treasona- 
ble. 

It  is  true  that  the  Military  Board  was  subse- 
quently re-organized.  It  consisted,  thereafter, 
of  the  Oovernor  and  two  other  members,  ap- 
pointed and  removable  by  him;  and  was.  there- 
fore, entirely  subordinate  to  executive  control. 
«40 


Its  general  object  remained  without  change, 
but  its  powers  were  "  extended  to  the  control 
of  all  public  works  and  supplies,  and  to  the 
aid  of  producing  within  the  State,  by  the  im- 
portation of  articles  necessary  and  proper  for 
such  aid." 

And  it  was  insisted  in  argument  on  behalf  of 
some  of  the  defendants,  that  the  contract  with 
White  &  Chiles,  being  for  the  purchase  of  cot- 
ton cards  and  medicines,  was  not  a  contract  ia 
aid  of  the  rebellion,  but  for  obtaining  goods 
capable  of  a  use  entirely  legitimate  and  inno- 
cent and,  therefore,  that  payment  for  those 
goods  by  tins  transfer  of  any  property  of  the 
State  was  not  unlawful  We  cannot  adopt  this 
view.  Without  entering,  at  Uils  time,  upon 
the  inquiry  whether  any  contract  made  by  such 
a  Board  can  be  sustained,  we  are  obliged  to  say 
that  the  enlarged  powers  of  the  Board  appear 
to  uB  to  have  been  conferred  in  furtherance  of 
its  main  purpose,  of  war  against  the  United 
States,  and  that  the  contract,  under  consider- 
ation, even  if  made  in  the  execution  of  these 
enlarged  powers,  was  still  a  contract  in  aid  of 
the  rebellion  and,  therefore,  void.  And  we 
cannot  shut  our  eyes  to  the  evidence  which 
proves  that  the  Act  of  repeal  was  intended  to 
aid  rebellion  by  facilitating  the  transfer  of 
these  bonds.  It  was  suppoMd,  doubtless,  that 
negotiation  of  them  would  be  less  difficult  if 
they  bore  upon  their  face  no  direct  evidence 
of  having  come  from  the  possession  of  any  in- 
surgent state  government.  We  can  give  no 
effect,  therefore,  to  this  repealing  Act. 

It  follows  that  the  title  of  the  State  is  not 
devested  by  the  act  of  the  insurgent  govern- 
ment in  entering  into  this  contract. 

But  it  was  insisted  further,  in  behalf  of  those 
defendants  who  claim  certain  of  these  bonds 
by  purchase,  or  as  collateral  security,  that  how- 
ever unlawful  may  have  been  the  means  by 
which  White  &  Chiles  obtained  posseasion  of 
the  bonds,  they  are  innocent  holders,  without 
notice,  and  entitled  to  protection  as  such  under 
the  rules  which  apply  to  securities  which  pass 
by  delivery.  These  rules  were  fully  discussed 
in  Murray  v.  Lardnar,  2  WaU.,  118  [69  U.  8., 
XVII.,  858],  We  held,  in  that  case,  that  Uie 
purchaser  of  coupon  bonds,  before  due,  with- 
out notice  and  in  good  faith,  is  unaffected  by 
want  of  title  in  the  seller,  and  that  the  burden 
of  proof  in  respect  to  notice  and  want  of  good 
faith,  is  on  the  claimant  of  the  lx>nd8  as  against 
the  purchaser.  We  are  entirely  satisfied  with 
this  doctrine. 

Does  the  State,  then,  show  afflirmatively  no- 
tice to  these  defendants  of  want  of  title  to  the 
bonds  in  White  and  Chiles? 

It  would  be  difficult  to  give  a  negative  an- 
swer to  this  question  if  there  were  no  other 
proof  than  the  legislative  Acts  of  Texas.  But 
there  is  other  evidence  which  might  fairly  be 
held  to  be  sufficient  proof  of  notice,  if  the  rule 
to  which  we  have  adverted  could  be  properly 
applied  to  this  case. 

But  these  rules  ^ve  never  been  applied  to 
matured  obligations.  Purchasers  of  notes  or 
bonds  past  due  take  nothing  but  the  actoid 
right  and  title  of  the  vendors.  Brvton  v.  Da- 
me»,  3  T.R.,  80;  Goodman  v.  8imond$,  20 How.. 
866  [61  U.  S.,  XV.,  941]. 

The  bonds  in  question  were  dated  January 
1,  1851,  and  were  redeemable  after  the  Slst  of 
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December,  1864.  In  RtrictnesB,  It  ia  true  they 
were  not  payable  on  the  day  when  they  became 
redeemable;  but  the  known  usage  of  the  United 
Stales— to  pay  all  bonds  as  soon  as  the  right  of 
payment  accrues,  except  where  a  distinction 
between  redeemability  and  payability  is  made 
by  law  and  shown  on  the  face  of  the  bonds — 
requires  the  application  of  the  rule  respecting 
OTerdue  obligations,  to  bonds  of  the  United 
States  which  have  become  redeemable,  and  in 
respect  to  which  no  such  distinction  has  been 
made. 

Now,  all  the  bonds  in  controVer^  had  be- 
come redeemable  before  the  date  of  the  con- 
tract with  White  and  Chiles;  and  all  bonds  of 
the  same  issue  which  have  the  indorsement  of 
a  Qovernor  of  Texas  made  before  the  date  of 
the  Secession  Ordinance — and  there  were  no 
others  indorsed  by  any  Glovemor — had  been 
paid  in  coin  on  presentation  at  the  Treasury 
Department;  while,  on  the  contrary,  applica- 
tions for  the  payment  of  bonds,  without  the 
required  indorsement,  and  of  coupons  detached 
from  Bucb  bonds,  made  to  that  department,  had 
been  denied. 

As  a  necessary  consequence,  the  negotiation 
of  these  bonds  became  difficult.  They  sold 
much  below  the  rates  they  would  have  com- 
manded had  the  title  to  them  been  unques- 
tioned. They  were  bought,  in  fact,  and  under 
the  circumstances  could  only  have  been  boui;ht, 
upon  speculation.  The  purchasers  took  the  risk 
of  a  tnd  title,  hoping,  aoubtless,  that  through 
Uie  action  of  the  National  Oovemmeni,  or  of 
the  Oovemment  of  Texas,  it  might  be  conerted 
into  a  good  one. 

AnA  it  is  true  that  the  first  provisional  Gov- 
ernor of  Texas  encouraged  the  expectation  that 
these  bonds  would  be  ultimately  paid  to  the 
holders.  But  he  was  not  authorized  to  make 
any  engagement  in  behalf  of  the  State  and,  in 
fact,  made  none.  It  is  true,  also,  that  the 
Tr^ury  Department,  influenced,  perhaps,  by 
these  representations,  departed  to  some  extent 
from  its  original  rule,  and  paid  bonds  held  by 
some  of  the  defendants  without  the  required 
indorsement.  But  it  is  clear  that  this  change 
in  Uie  action  of  the  department  could  not  af- 
fect the  rights  of  Texas  as  a  Stateof  the  Union, 
having  a  government  acknowledging  her  obli- 
gations to  the  National  Constitution. 

It  is  impossible,  upon  this  evidence,  to  hold 
tlie  defendants  protected  by  absence  of  notice 
of  the  want  of  title  in  White  and  Chiles.  As 
these  persons  acquired  no  right  to  payment  of 
these  bonds  as  against  the  State,  purchasers 
could  acquire  none  through  ihem. 

On  the  whole  case,  therefore,  our  conclusion 
is  that  the  State  of  Texas  is  entitled  to  the  re- 
lief sought  by  her  bill,  and  a  decree  must  be 
made  accordingly. 

Mr.  JuUiee  Orier,  dissenting,  delivered  the 
following  opinion : 

I  regret  that  I  am  compelled  to  dissent  from 
the  opinion  of  the  majority  of  the  court  on  all 
the  points  raised  and  decided  in  this  case. 

The  first  question  in  order  is  the  jurisdiction 
of  the  court  to  enterlMn  litis  bill  in  behAlt  of 
the  State  of  TezaA. 

The  original  jurisdiction  of  this  court  can  be 
invoked  only  by  one  of  the  United  States.  The 
Territories  have  no  such  right  conferred  on 
See  T  Wall.  U.  S.,  Book  lu. 
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them  by  the  Constitution,  nor  have  the  Indian 
tribes  who  are  under  the  protection  of  the  mil- 
itary authorities  of  the  government. 

Is  Texas  one  of  these  United  States?  Or 
was  she  such  at  the  time  this  bill  was  filed,  or 
since? 

This  is  to  be  decided  as  a  political  fact,  not 
as  a  legal  fiction.  This  court  is  bound  to  know 
and  notice  the  public  history  of  the  nation. 

If  I  regard  the  truth  of  history  for  the  last 
eight  years.  I  cannot  discover  the  State  of  Texas 
as  one  of  these  United  States.  I  do  not  think 
it  necessary  to  notice  any  of  the  very  astute  ar- 
guments which  have  been  advanced  bv  the 
learned  counsel  in  this  case,  to  find  the  defini- 
tion of  a  State,  when  we  have  the  subject 
treated  in  a  clear  and  common  sense  manner  by 
CMff  Jiutiee  Marshall,  in  the  case  of  H«iri»tm 
V.  EUzey,  2  Cranch,  462.  As  the  case  is  short, 
I  hope  to  be  excused  for  a  full  report  of  the 
case,  as  stated  and  decided  by  the  court: 

•'  The  question,"  says  Marshall,  Oh.  J.,  "  is, 
whether  the  plaintiffs,  as  residents  of  the  Dis- 
trict of  Columbia,  can  maintain  an  action  in 
the  Circuit  Court  of  the  Uniteti  States  for  the 
District  of  Virginia.  This  depends  on  the  Act 
of  Congress  describing  the  jurisdiction  of  that 
court.  The  Act  gives  jurisdiction  to  the  cir- 
cuit courts  in  cases  between  a  citizen  of  the  State 
lu  which  the  suit  is  brought  and  a  citizen  of 
another  State.  To  support  the  jurisdiction  in 
this  case,  it  must  appear  that  Columbia  is  a 
State.  On  the  part  of  the  plaintiff,  it  has  been 
argued  that  Columbia  is  a  distinct  political  so- 
ciety, and  is,  therefore,  a  '  State '  according  to 
the  definition  of  writers  on  general  law.  This 
is  true;  but  as  the  Act  of  Congress  obviously 
uses  the  word  '  State '  in  reference  to  that  term 
as  used  in  the  Constitution,  it  becomes  neces- 
sary to  inquire  whether  Columbia  is  a  State  in 
the  sense  of  that  instrument.  The  result  of 
that  examination  is  a  conviction  that  the  mem- 
bers of  the  American  Confederacy  only  are  the 
States  contemplated  in  the  Constitution.  The 
House  of  Representatives  is  to  be  composed  of 
members  chosen  by  the  people  of  the  several 
States,  and  each  State  shall  have  at  least  one 
Representative.  'The  Senate  of  the  United 
States  shall  be  composed  of  two  Senators  from 
each  State.'  Each  State  shall  appoint,  for  the 
election  of  the  Executive,  a  number  of  electors 
equal  to  its  whole  number  of  Senators  and  Rep- 
resentatives. These  clauses  show  that  the  word 
'  State '  is  used  in  the  Constitution  as  designat- 
ing a  memberof  the  Union,  and  excludes  irom 
the  term  the  signification  attached  to  it  by 
writers  on  the  law  of  nations." 

Now,  we  have  here  a  clear  and  well  defined 
test  by  which  we  may  arrive  at  a  conclusion 
with  regard  to  the  questions  of  fact  now  to  l>e 
decided. 

Is  Texas  a  State,  now  represented  by  mem- 
bers chosen  by  the  people  of  that  State  and  re- 
ceived on  the  floor  of  Congress?  Has  she  two 
Senators  to  represent  her  as  a  State  in  the 
Senate  of  the  United  States?  Has  her  voice 
been  heard  in  the  late  election  of  President? 
Is  she  not  now  held  and  governed  as  a  con- 
quered province  by  military  force?  The  Act 
of  Congress  of  March  28th.  1867,  declares 
Texas  to  be  a  "  Rebel  State,"  and  provides  for 
its  government  until  a  legal  and  republican 
Slate  Government  could  be  legally  established. 
10  241 
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It  constituted  LouiaiBiia  and  Texas  the  6th 
military  district,  and  made  it  subject,  not  to 
the  cml  authority,  but  to  the  "  military  au- 
thorities of  the  United  State?." 

It  is  true  that  no  organized  rebellion  now 
exists  there,  and  the  courts  of  the  United  States 
now  exercise  Jurisdiction  over  the  people  of 
that  province.  But  this  is  no  test  of  the  State's 
being  in  the  Union;  Dakota  is  no  State,  and 
yet  &e  courts  of  the  United  States  administer 
justice  there  as  they  do  in  Texas.  The  Indian 
tribes,  who  are  governed  by  military  force, 
cannot  claim  to  be  Stat^  of  the  Union. 
Vnierein  does  the  condition  of  Texas  differ 
from  theirs? 

Now,  by  assuming  or  admitting  as  a  fact  the 
present  ttatut  of  Texas  as  a  State  not  in  the 
Union  politically,  I  beg  leave  to  protest  against 
any  charge  of  inconsistency  as  to  judicial  opin- 
ions heretofore  expressed  as  a  member  of  this 
court,  or  silently  assented  to.  I  do  not  con- 
sider myself  bound  to  express  any  opinion  ju- 
dicially as  to  the  constitutional  right  of  Texas 
to  exercise  the  rights  and  privileges  of  a  State 
of  this  Union,  or  the  power  of  Congress  to 

govern  her  a  conquered  province,  to  subject 
er  to  military  domination,  and  keep  her  in 
pupilage.  I  can  only  submit  to  the  fact  as  de- 
cided by  the  political  position  of  the  govern- 
ment; and  I  am  not  disposed  to  join  in  any 
essay  to  prove  Texas  to  be  a  State  of  the  Union, 
when  Congress  have  decided  that  she  is  not. 
It  is  a  auction  of  fact,  I  repeat,  and  of  fact 
only.  Politically,  Texas  is  not  a  State  in  this 
Union.  Whether  rightfully  out  of  it  or  not  is 
a  questiop  not  before  the  court. 

But  conceding  the  fact  to  be  as  judicially  as- 
sumed by  my  brethren,  the  next  question  is, 
whether  she  has  a  right  to  repudiate  her  con- 
tracts. Before  proceeding  to  answer  this  ques- 
tion, we  must  notice  a  fact  in  this  case  that 
was  forgotten  in  the  argument.  I  mean  that 
the  United  States  are  no  party  to  this  suit,  and 
refusing  to  pay  the  bonds  because  the  money 
paid  would  be  used  to  advance  the  interests  of 
the  rebellion.  It  is  a  matter  of  utter  insignifi- 
cance to  the  Government  of  the  United  States 
to  whom  die  makes  the  payment  of  these 
bonds.  They  are  payable  to  the  bearer.  The 
government  is  not  Iraund  to  inquire  into  the 
oonajidei  of  the  holder,  nor  whether  the  State 
of  Texas  has  parted  with  the  bonds  wisely  or 
foolishly.  And  although  by  the  Reconstruc- 
tion Acts  she  is  required  to  repudiate  all  debts 
contracted  for  the  purposes  of  the  rebellion,  this 
does  not  annul  all  Acts  of  the  State  Oovem- 
ment  during  the  Rebellion,  or  contracts  for 
other  purposes,  nor  authorize  the  State  to  re- 
pudiate them. 

Now,  whether  we  assume  the  State  of  Texas 
to  be  judidslly  in  the  Union  (though  actually 
out  of  it)  or  not,  it  will  not  alter  the  case.  The 
contest  now  is  between  the  State  of  Texas  and 
her  own  citizens.  £tt>e  seeks  to  annul  a  con- 
tract with  the  respondents,  based  on  the  alle- 
gation that  there  was  no  authority  in  Texas 
competent  to  enter  into  an  agreement  during  the 
rebellion.  Having  relied  upon  one  flction.name- 
ly :  that  ehe  is  a  State  in  the  Union,  she  now 
relies  upon  a  second  one,  which  she  wishes  this 
court  to  adopt,  that  she  was  not  a  State  at  all 
during  the  five  years  that  she  was  in  rebellion. 
She  now  sets  up  the  plea  of  insanity  and  asks 


the  court  to  treat  all  her  Acts,  made  during  the 
disease,  as  void. 

We  have  had  some  very  astute  logic  to  prov« 
that  judicially  she  was  not  a  State  at  all,  al- 
though governed  by  her  own  Legislature  and 
Executive  as  "a  distinct  political  body." 

The  Ordinance  of  Secession  was  adopted  by 
the  Convention  on  the  18th  of  February,  1961; 
submitted  to  a  vote  of  the  people,  and  ratified 
by  an  overwhelming  majority.  I  admit  that 
this  was  a  very  ill-advised  measure.  Still  it 
was  the  sovereign  Act  of  a  sovereign  State,  and 
the  verdict  on  the  trial  of  this  question,  "  by 
battle  "  (Prize  Catet,  2  Black,  ^8  [67  U.  8., 
XVII.,  478],  as  to  her  right  to  secede,  has  been 
against  her.  But  that  verdict  did  not  settle 
any  question  not  involved  in  the  case.  It  did 
not  settle  the  question  of  her  right  to  plead  in- 
sanity and  set  aside  all  her  contracts,  made 
during  the  pending  of  the  trial,  with  her  own 
citizens,  for  food,  clothing  or  medicines.  The 
same  "  organized  politicalbody,"  exercising  the 
sovereign  power  of  the  State,  which  required 
the  indorsement  of  these  bonds  by  the  govern- 
or, also  passed  the  laws  authorizing  l^e  dis- 
posal of  them  without  such  indorsement.  She 
cannot,  like  the  chameleon,  assume  the  color  of 
the  object  to  which  she  adheres,  and  ask  this 
court  to  involve  itself  in  the  contradictorv  po- 
sitions, that  she  is  a  State  in  the  Union  and  was 
never  out  of  it,  and  yet  not  a  State  at  all  for  four 
years,  during  which  sh  acted  and  claims  to  be 
"an  organizMl  political  body,"  exercising  all  the 
powers  and  functions  of  the  independent  sover- 
eign State.  Whether  a  State  de  facto  or  d»jur«, 
she  is  estopped  from  denying  her  identity  in  dis- 
putes with  her  own  citizens.  If  they  have  not 
fulfilled  their  contract,  she  can  have  her  legal 
remedy  for  the  breach  of  it  in  her  own  courts. 

But  the  case  of  Hardenberg  differs  from  that 
of  the  other  defendants.  He  purchased  the 
bonds  in  open  market,  bona  fide,  and  for  • 
full  consideration.  Now,  it  is  to  be  observed 
that  these  bonds  are  payable  to  bearer,  and  tliat 
this  court  is  appealed  to  as  a  court  of  equity. 
The  argument  to  justify  a  decree  in  favor  of 
the  Commonwealth  of  Texas  as  against  Har- 
denberg is  simply  this:  these  bonds,  though 
payable  to  bearer,  are  redeemable  fourteen 
years  from  date.  The  government  has  exer- 
cised her  privilege  of  paying  the  interest  for  a 
term  without  redeeming  the  principal,  which 
gives  an  additional  value  to  the  bonds.  Ergo, 
the  bonds  are  dishonored.  Ergo,  the  former 
owner  has  a  right  to  resume  the  possession  of 
them,  and  reclaim  them  from  a  bona  fids  owner 
by  a  decree  of  a  court  of  equity. 

This  is  the  legal  argument,  when  put  in  the 
form  of  a  logi<»l  torttet,  by  which  Texas  in- 
vokes our  aid  to  assist  her  in  the  perpetration 
of  this  great  wrong. 

A  eourt  of  chancery  is  said  to  be  a  court  of 
conscience;  and,  however  astute  may  be  the 
argument  introduced  to  defend  this  decree,  I 
can  only  say  that  neither  my  reason  nor  my 
conscience  can  give  assent  to  it. 

Of  course  I  am  justly  convicted  by  my 
brethren  of  an  erroneous  use  of  both,  but  I 
hope  I  may  say  without  offense,  that  I  am  not 
convinced  of  it. 

Mr.  Juttiee  Swayne  delivered  the  f ollcf^(jiig 
opinion:  \ 

H  U.  S^^ 
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I  ooncoT  with  my  brother  Orier  as  to  the  in- 
capicity  of  the  State  of  Texas,  in  her  present 
eoodition.  to  maintain  an  original  suit  in  this 
eoDrt.  The  question,  in  my  judgment,  la  one 
in  relation  to  which  this  court  is  bound  by  the 
action  of  the  Legislative  Department  of  the 
Gorenunent. 

Upon  the  merits  of  the  case.  I  agree  with  the 
majority  of  my  brethren. 

I  am  anhorizied  to  say  that  my  brother  Hiller 
oaites  with  me  in  these  views. 

PBCBBB. 

It  is  adjudged,  ordered  and  decreed,  as  fol- 
lows: 

That  the  objection  interposed  by  way  of  plea, 
iod  the  answer  of  defendants  to  the  authority 
of  tlie  solicitors  of  the  complainant,  to  institute 
this  suit,  and  to  the  right  of  complainant  as  one 
of  the  States  of  the  National  Union  to  bring  a 
bill  of  complaint  in  this  court,  be,  and  the  same 
ia  hereby  overruled. 

That  the  contract  bearing  date  the  12th 
January,  1865,  purporting  to  have  been  ex- 
ecuted t>etween  the  Military  Board  of  the  State 
of  Texas  and  Geo.  W.  White  and  John  Chiles, 
and  signed  by  said  White  and  Chiles  and  by 
P.  Murrata,  J.  S.  Holman.  and  M.  B.  Pearce, 
members  of  the  said  Military  Board,  and  which 
laid  contract  is  set  forth  as  exhibit  "A"  to  the 
complainant's  bill  of  complaint,  is  null,  void 
sod  of  no  effect,  and  that  the  said  White  and 
Chiles,  their  agents  and  attorneys,  and  all 
otliera  claiming  to  act  in  their  behalf,  be  per- 
petually enjoined  from  asserting  any  right  or 
daiffl  under  the  same;  and  that  the  complainant 
ii  entitled  to  recover  and  receive  the  bonds  and 
ooupons  mentioned  in  said  contract  as  having 
been  transferred  or  sold  to  the  said  White  and 
Chilea,  which,  at  the  several  times  of  service  of 
process  in  this  suit,  were  in  the  possession  or 
onder  the  control  of  the  defendants  respectively, 
tod  any  proceeds  thereof,  wiiich  have  come 
into  such  possession  or  control,  with  notice  of 
the  equity  of  the  complainants. 

That  George  W.  White,  John  Chiles,  John 
A.  Haidenbere,  Weston  P.  Birch,  Byron 
Homy,  Jr.,  Cworge  W.  Stewart,  and  Charles 
P.  Shaw,  and  each  of  them  be  hereby  per- 
petually enjoined  from  setting  up  any  claim  or 
title  to  any  of  the  bonds  and  coupons  attached, 
which  are  described  in  the  first  article  of  said 
contract,  filed  as  exhibit  "A"  to  the  bill  of 
complaint,  and  that  the  above  complainant  is  en- 
titled to  restitution  of  such  of  the  bonds  and 
coupons  and  proceeds  as  have  come  into  the 
posseswon  or  control  of  the  said  defendants 
req)ectiTeIy  and  as  afordsaid. 

And  the  court  proceeding  to  determine  upon 
the  pleadings  and  proofs  in  the  cause,    for 

iii'-h  iri'l  how  many  of  said  bonds  the  said 
defi-aiianl8  are  respectively  nccouiilable  to  the 
complainants  to  make  restitution  thereof,  or 
make  good  the  proceeds  thereof,  doth  order,  ad- 
judge and  decree,  that  the  defendimts,  Weston 
r.  Birch,  and  Byron  -Murray,  Jr.,  are  so  ac- 
countable to  the  complainant  for  ami  in  respect 
of  eight  of  said  United  States  Texiis  indemnity 
bondo.  numbered  from  4916  to  492;!,  inclusive, 
with  coupons  attached;  and  the  defendant, 
George  \V.  Stewart,  is  so  accountaWe  to  the  com- 

Knant  for  and  in  respect  of  four  other  of  said 
t«i  SialcsTexas indemnity  bonds  4330,4231, 

•6  Wau, 


4285  and  4286,  with  coupons  attached ;  and  ac- 
cordingly it  was  ordered  and  adjudged  and  de- 
creed that  the  said  defendants.  Birch  and  Murray, 
do  forthwith  surrender  and  deliver  to  the  com- 
plainants the  said  bonds  numbered  from  4916 
to  4928,  inclusive,  with  coupons  attached,  and 
for  that  purpose  shall  make  all  necessary  and 
proper  transfers  and  assignments,  and  execute 
all  necessary  instruments  and  powers,  and  that 
payment  of  said  bonds  or  any  of  them  by  the 
Secretary  of  the  Treasury  to  the  said  complain- 
ant  stiall  be  an  acquittance  of  said  Birch  and 
Murray  to  that  extent  under  this  decree,  and 
for  such  payment  this  decree  shall  be  sufficient 
warrant  to  the  said  Secretary. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  said  defendant,  Oeorge  W. 
Stewart,  do  forthwith  surrender  and  deliver  to 
the  complainant  the  said  bonds,  numbered 
4230.  4231,  4235  and  4286,  with  coupons  at- 
tached, and  for  that  purpose  shall  make  all 
necessary  and  proper  transfers  and  assignments, 
and  execute  all  necessary  instruments  and 
powers,  and  that  payment  of  said  bonds  or  any 
of  them  by  the  Secretary  of  the  Treasury  to 
the  said  complainant  shall  be  an  acquittance  of 
said  defendant,  Stewart,  to  that  extent  under 
this  decree,  and  for  such  payment.  This  de- 
cree shall  be  sufficient  warrant  to  the  said  Sec- 
retary. 

And  it  appearing  upon  the  pleadings  and 
proofs  In  this  cause,  that  before  the  filing  of  the 
bill  in  this  cause,  said  defendants,  Weston  F. 
Birch  and  Byron  Murray,  Jr.,  had  received  and 
collected  from  the  United  States  the  full 
amount  of  four  others  of  said  United  States 
Texas  indemnity  bonds  numbered  4897,  4898, 
4914  and  491S;  and  that  the  defendant,  John 
A.  Hardenberg,  before  the  commencement  of 
this  suit,  deposited  thirty  four  of  said  United 
States  Texas  indemnity  bonds,  numbered  4777, 
and  from  4237  to  4248,  inclusive,  and  from 
4930  to  4947,  inclusive,  and  from  4232  to 
4234,  inclusive,  in  the  Department  of  the 
Treasury  of  the  United  States,  according  to 
their  tenor,  of  which  bonds  the  said  Haraen- 
berg  claims  to  have  received  payment  from  the 
Secretary  of  the  Treasuay  before  the  service  of 
process  on  him  in  this  suit,  in  respect  to  which 
payment.and  the  effect  thereof,  the  counsel  for 
the  said  Birch  and  Murray,  and  for  the  said 
Hardenberg,  respectively,  desiring  to  be  heard, 
it  is  ordered  that  time  for  said  hearing  be  given 
to  said  parties  on  the  first  Friday  of  October 
next,  or  some  convenient  day  thereafter. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  complainant  and  the  defendants 
respectively,  be  at  liberty  to  apply  to  the  court 
at  the  foot  of  this  decree  for  further  direction 
in  respect  to  the  execution  of  the  same,  if  they 
shall  be  so  advised. 

And  it  Is  further  ordered,  that  the  complain- 
ant shall  recover  from  the  defendants  its  costs, 
to  be  taxed  by  the  clerk  of  this  court. 


CIted-g  Wall.,  133:  K  Wall.,  34S.  357,  SS4 ;  16  Wall., 
22.1, 410  ;  ao  Wall.,  82,  W.  464 ;  21  Wall.,  148;  22  Wall., 
102.  165. 490 :  91  U.  8.,  596 ;  »2  U.  S.,  249 :  96  U.  R..  195; 
S7D.8..460.  461,463,  484.474,475;  9U  U.  S.,  190;  100 
D.  8.,  a5.'i,  357,  358 ;  102  U.  S..  418  :  1  Wood,  438,  445, 
807;  Chase.  Dec..  315;  2  Dill..  227;  10  Blatchf.,  288, 
289;  6  Am.  Kep.,  700,701.  714,  716  (4fi  Ala.,  103);  9  Am. 
Kep.,  67  (35  IiiU.,  163) :  12  Am.  Ucp.,  355(47  Miss.,  686); 
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H.  F.  HAIiL  aotB.  L.  MANN.  Plff*-  inSrr.. 

e. 

GEORGE  COPPELL. 

(See  8.  C,  7  Wall.,  S1S-S».) 

Contraet  by  Britith  (kmiul,  toproteet  eotten  of 
iruurgenU,  it  toid — consular  etrtyieatet,  nuUi- 
tiet-Aeaiter  by  dtfendant. 

Contraot  by  British  Consul  at  New  Orleans  made 
during  the  late  olvil  war,  to  cause  ootton  to  be  pro- 
tected and  transported  from  places  within  the  In- 
surant lines  to  New  Orleans,  is  rold. 

Consular  certificates,  that  the  cotton  which  they 
covered  respectively  was  the  property  of  a  Brltlab 
subject,  were  nullmee. 

Consent  of  the  defendant  to  waive  the  objection 
Is  tainted  with  the  vice  of  the  original  contract  and 
void  for  the  same  reasons. 

[No.  63.1 
Argued  Apr.  1,  1869.      Decided  Apr.  li.  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louisi- 
ana. 

The  petition  in  this  case  was  filed  in  the  court 
below  Dv  the  defendant  in  error,  to  obtain 
certain  bales  of  cotton  alleged  to  be  due 
him  upon  a  contract.  Judgment  having  been 
given  in  that  court  for  the  petitioner,  the  re- 
spondent sued  out  this  writ  of  error: 

The  case  is  fully  stated  by  the  court. 

Mettri.  Wm.  M.  Evarts  and  t.  Hnblejr 
Aahton.  for  plaintiffs  in  error : 

The  ruling  of  the  court,  as  stated  in  the  bill 
of  exceptions,  exhibits  a  total  misapprehension 
of  the  character,  foundation  and  policy  of  the 
rule  ex  turpi  causa  non  oritur  aeUo. 

Evenr  contract  stipulating  for  the  perform- 
ance of  an  illegal  act  or  founded  upon  an  il- 
legal consideration,  is  rendered  void  by  the 
power,  and  to  conserve  the  policy  of  the  law; 
and  this  altogether  independently  of  the  will  or 
wish  of  the  parties  concerned.  An  English 
judge  declared :  "You  shall  not  stipulate  for 
iniquity." 

Iiorcf  Mansfield  said  that  "  It  is  not  for  the 
sake  of  a  defendant  that  the  objection  is  ever 
allowed,  that  a  contract  is  immoral  or  illegal, 
but  it  is  founded  on  general  principles  of  policy, 
which  the  defendant  hss  the  advanta^  of, 
contrary  to  the  real  justice  of  the  case." 

The  defendant  was  not  able,  by  any  act  of 
his,  to  give  validity  and  vitality  to  a  contract 
which  Uie  law  pronounced  void  and  without 
legal  obligation ;  and  the  court  should  so  have  in- 
structed the  jury.  Oraig  v.  Missouri,  4  Pet.,  486. 

But  upon  the  pleadings  of  the  defendant, 
which  deny  the  ptaintiflFs'  cause  of  action  and 
require  its  proof,  and  decide,  as  a  further  de- 
fense, to  set  up  recoupment  or  reconvention,  in 
case  the  plaintiSs'  cause  of  action  should  be 
made  out,  it  is  absurd  to  impute  to  this  second 
defense  the  effect  of  a  waiver  of  the  first. 

The  court,  in  effect,  instructed  the  jury: 

1.  That  a  British  subject,  domiciled  at  New 
Orleans,  could  make  a  valid  contract  during 
the  war  with  a  citizen  of  the  United  Slates,  by 
which  such  British  subject  should  a^ee  to 
cover  and  protect  with  his  neutral  British 
name,  cotton  situated  in  a  hostile  country  with- 
in the  rebel  lines;  and, 


Note.— Tf'hot  contracts  are  void  as  against  public 
policy,  or  an  iUegal;  Hiegal  consideration,  when  a  d,e- 
Jense;  agreement  not  to  2)i<2;  for  lobby  services;  for 
contingent  fees :  toureDent  competition.  See  note  to 
Bartle  v.  Nutt, »  C.  8.  (4  Pet.),  184. 
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8.  That  a  contract  between  such  dtizen  and 
a  British  Consul  at  New  Orleans,  by  which  the 
latter  agreed  to  issue  false  certificates  that  such 
cotton  was  British  property,  with  a  view  to  its 
protection  within  the  rebel  lines,  was  a  valid 
contract,  enforceable  in  a  court  of  the  United 
States  by  that  British  Consul. 

We  should  suppose  no  one  would  have  the 
hardihood  to  doubt  that  such  a  contract  vras 
absolutely  void  as  against  public  policy,  and  as 
in  contravention  of  the  belligerent  r^hts  of  the 
United  States.  Pattony.Jf^ieholson,3Whea.t.,204. 

Nor  do  we  believe  that  this  court  will  toler- 
ate for  one  moment  the  monstrous  doctrine  that 
the  issuing,  by  a  British  Consul  residing  with- 
in our  jurisdiction,  of  false  and  fraudulent  pa- 
pers, asserting  that  property  in  the  enemy  coun- 
try beloneed  to  British  subjects,  is  a  considera- 
tion whicn  will  sustain  a  contract  between  a 
Consul  and  a  citizen  of  the  United  States. 

Bartle  v.  Ooleman,  4  Pet.,  187. 

1.  The  principal  prayer  for  Instructions  con- 
tained in  this  bill  of  exceptions  was:  that  the 
military  orders  therein  mentioned  did  not  au- 
thorize the  contract  sued  on ;  and  no  oflSoer  of 
the  government,  save  the  President,  had  any 
authority  to  permit  such  intercourse  to  be  car- 
ried on  by  the  plaintiff;  and  therefore,  no  au- 
thority, except  that  of  the  President,  could  take 
from  such  a  contract  as  this  the  stain  of  dis- 
ability. 

The  Worm,  8  Wall.  683  (70  U.  S.,  XVin.. 
110);  The  Sea  Lion,  6  Wall.,  647  (72  U.  8., 
XVIII..  622);  The  Ouachita  Ootton,  6  WaU.. 
621  (78  U.  8,,  XVIII.,  935). 

The  contract  being  thus  in  contravention  of 
the  laws  of  war  and  the  municipal  laws  of  the 
country,  no  rights  accrued  to  tiie  plaintiff  by 
or  under  it  and  no  action  was  sustainable 
against  the  defendants  or  either  of  them,  to 
enforce  it. 

Armstrortg  v.  Tder,  11  Wheat.,  2S8;  Kennett 
V.  Chambers,  14  How.,  88;i^i^»v.  Nioholmm, 
8  Wheat.,  204. 

This  should  have  been  the  instruction  of  the 
court  to  the  jury. 

It  is  plain  upon  the  face  of  the  contract,  that 
payment  by  the  plaintiff  to  the  defendant.  Hall, 
at  Areola,  of  the  amount  of  the  interest  of  the 
latter  in  the  cotton  under  the  contract,  was  in- 
tended to  be  a  condition  precedent  to  the  ac- 
cruing of  the  defendant's  liability  to  deliver 
the  cotton  to  the  plaintiff.  The  paper  providea 
that  "Ghiorge  Coppell  will  pay  the  said  H.  F. 
Hall,  or  cause  to  be  paid  to  him  at  Areola,  a 
sum  or  sums  approximating  Us  interest,  as  the 
cotton  is  removed." 

The  law  is  well  settled,  that  in  the  case  of  a 
condition  precedent,  the  plaintiff  must  aver 
and  prove  either  his  periormance  of  such  con- 
dition, or  an  offer  to  perform  it,  which  the  de- 
fendant rejected ;  and  in  the  case  of  concurrent 
considerationB,that  is,  where  the  acts  to  be  done 
by  each  party  are  to  occur  at  the  same  period, 
neither  iHirty  can  sue  on  the  contract  without 
showing  that  he  was  ready  and  vrtlling  to  per- 
form his  part  thereof,  or  a  discharge  of  such 
performance  by  the  other  party.  And  where 
there  has  been  such  discharge,  the  plaintiff 
must  show  notice  to  the  other  side,  of  his  readi- 
ness and  wilUngness  to  perform  the  contract. 

Doogood  V.  Itose,  9  C.  B.,  182;  Smith  v. 
Lewis,  26  Conn.,  110. 
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Mttrt.  ThoatMi  i.  Duraat,  J.  P.  SuU 
Uxait,  Bughet,  Denver  and  Peek,  for  defendant 
inenw: 

The  plaintiffs  in  error  had,  by  their  recon- 
Tentionid  demand,  taken  the  position  of  plaint- 
ifb  in  the  suit  and  invoked  the  vigor  of  the 
contract,  and  claimed  $70,000  as  damages  for 
its  alleged  Tiolation.  Both  parties,  therefore, 
stood  Mfore  the  court  under  the  contract,  and 
die  plaintiffs  in  error,  by_  taking  that  attitude, 
had  waived  their  exception  on  the  ground  of 
alleged  UleKAlity 

1  Story,  £q.  Jur..  sec.  2S6;  Batty  v.  Chetter, 
SBeav..  103. 

It  is  submitted,  if  this  charee  is  maintained, 
that  it  disposes  of  any  question  of  alleged  il- 
legality presented  in  the  other  bills  of  excep- 
tions. ^ 

The  request  to  chai]^  contained  in  the  7th 
and  8th  bills  of  exception,  presents  the  question 
whether  the  defendant  in  error  could,  as  British 
Consul,  by  direct  communication  with  the  ene- 
mies, protect  the  cotton  in  question ;  and,  also, 
whether  he  could,  without  such  communiortion, 
protect  the  cotton. 

First,  had  be  the  right,  as  a  member  of  the 
community  of  New  Orleans,  to  enter  into  this 
oontiactT 

We  take  it  to  be  settled  beyond  controversy, 
that  two  members  of  the  same  community  may 
make  any  transfer  of  personal  property  within 
the  enemy's  lines,  not  based  upon  nor  looking 
communication  with  the  enemy. 

Second,  had  the  defendant  in  error,  as 
British  Consul  or  British  subject,  the  right  to 
to  enter  into  this  contract? 

It  must  be  observed  here,  as  in  the  other 
branch  of  this  question,  that  communication 
with  the  enemy  is,  by  the  express  terms  in  which 
the  court  charged,  laid  out  of  the  question,  as 
being  negativMl  bv  the  evidence,  as  well  as  by 
the  presumption  of  law  which  presumes  the  pro- 
tection to  be  legal  when  it  was  legally  possible. 
The  military  occupation  of  the  r^on  in  which 
this  cotton  was  situated,  frequency  and  rapidly 
changed,  so  that  communication  with  persons 
in  charge  of  the  cotton  would  be  strictly  lawful 
at  one  time,  and  the  effect  of  that  communi- 
cation mig^t  be,  at  another  time,  to  prevent  the 
dntruction  of  the  cotton  by  the  enemy's  forces. 

The  restraints  upon  the  defendant  in  error,  as 
British  subject  or  Consul,  were  even  less  than 
those  springing  from  those  of  his  domicil,  >'.  «., 
viewed  as  a  member  of  the  community  of  New 
Orleans;  for  the  announced  attitude  of  his  gov- 
ernment in  the  Proclamation  of  Her  Majesty 
of  May  81,  1861  (Law.  Wheat.  Int.  Law, 
(tW),  bad  not  in  the  least  added  to  the  duties  of 
neutrals,  nor  imposed  any  additional  restraints 
upon  her  subjects.  One  of  the  rights  of  neu- 
trals Is  freedom  to  trade  with  the  respective 
belligerents  in  articles  not  contraband,  and  with 
placM  not  under  blockade. 

1  Pars.  Mar.  Ins.,  127;  BeU  r.  Beid.  1  M.  & 
8.,  738.       • 

The  question  presented  in  this  bill  of  excep- 
tions is,  whether,  when  a  party  has  actively 
violated  a  contract,  he  must  be  put  in  mora  by 
aa  actual  demand  of  the  other  party,  before  he 
caa  brinx  his  suit  to  enforce  the  contract  or  to 
Koover  damages.  So  correct  is  the  charge  of 
the  court,  that  we  shall  simply  give  the  charge 
ud  refer  to  an  article  of  the  Civil  Code  of 
See?  Wall. 


Louisiana.  The  charge  was  in  these  words: 
"  It  is  necessary  that  a  party  desiring  to  be  re- 
leased from  a  contract  should  put  the  other 
party  in  delay.  But  there  is  no  evidence  in  the 
case  that  the  defendants  (plaintiffs  in  error)  ever 
made  a  demand  upon  the  plaintiff  (defendant 
In  error),  to  carry  out  the  contract  at  any  speci- 
fied time.  Indeed  It  appears  that  both  parties 
were  waiting  for  the  time  to  arrive  when  it 
could  be  most  securely  done.  Further,  it  ap- 
pears that  the  first  notice  plaintiff  (defendant  in 
error)  had  of  an  intention  to  put  aside  the  con- 
tract, was  the  act  of  the  defendants  (plaintiffs 
in  error),  in  bringing  in  and  selling  a  portion  of 
the  cotton  embraced  in  the  contract,  contrary 
to  its  provisions. 
Civ.  Code  of  La.,  art.  1086,  provides: 
"  Where  there  is  an  active  violation  of  the 
contract  •  •  •  •  the  creditor  Is  under  no 
obligation  to  put  the  debtor  in  default,  iaorder 
to  entitle  him  to  his  action. "  The  ruling  of  the 
court  here,  then,  was  manifestly  correct. 

Mr.  Jvttiee  Swayne  delivered  the  opbiion 
of  the  court: 

It  appears  from  the  record  that  this  action 
was  founded  upon  a  contract  entered  into  on  the 
14th  of  September,  1863,  between  HaU,  one  of 
the  plaintiffs  in  error,  and  Coppell,  the  defend- 
ant in  error.  It  was  agreed  that  Hall  should 
furnish  Coppell  1,160  bales  of  cotton— 780  bales 
at  B.  L.  Mann's  place,  about  one  mile  from 
Areola  station  on  the  Jackson  Railroad,  47  bales 
at  Oilman's,  near  Tangepahow,  and  the  residue 
in  the  Parish  of  St.  Helena,  East  Feliciana,  and 
in  Williamson  and  Amity  Counties,  Mississippi. 
Coppell  agreed  to  cause  the  cotton  to  be  "  pro- 
tects "  and  transported  to  New  Orleans,  and 
disposed  of  to  the  best  advantage,  paying  to  Hall 
the  actual  cost  of  the  cotton  and  two  thirds  of 
the  net  profits,  "  after  deducting  freights,  taxes, 
etc. ,"  without  commissions,  retaining  one  third 
of  the  profits  as  his  compeooatlon.  It  was  fur- 
ther agreed,  that  if  anv  of  the  cotton  should  be 
stolen,  burned,  or  otherwise  destroyed,  Hall 
should  be  exonerated  to  that  extent;  and  that 
Coppell  should  pay  Hall,  or  cause  him  to  be 
paidat  Areola,  sums  approximating  to  the  value 
of  his  interest,  as  the  cotton  was  removed ;  such 
sums  to  be  indorsed  on  the  notes  g^ven  by  Cop- 
pell t(r  Hall;  one  for  9818,850,  and  the  other 
for  $57,000,  both  bearing  even  date  with  the 
contract. 

Coppell  was  the  plaintiff  in  the  court  below. 
His  petition  avers:  that  he  is  a  subject  of  Oreat 
Britain,  and  a  resident  in  that  kingdom;  that 
Hall,  the  plaintiff  in  error,  resides  in  the  City 
of  New  Orleans,  and  Mann,  the  other  plaintiff 
in  error,  at  Areola  Station,  in  Louisiana;  that 
Hall  and  Mann  delivered  to  him  1180  bales  of 
cotton,  of  which  780  bales  were  on  the  planta- 
tion of  Mann,  at  Areola,  and  the  remainder  at 
various  other  places  mentioned  in  a  schedule 
annexed  to  the  petition;  that  he  caused  the  780 
bales  to  be  branded  with  his  initials  and  his  pri- 
vate mark,  that  he  h  ad  appointed  Mann  his  agent 
to  take  charge  of  the  cotton  in  his  name  and  for 
his  benefit,  and  that  Mann  acted  as  his  agent  ac- 
cordingly ;  that,  by  reason  of  the  war,  he  was 
unable  to  bring  the  cotton  to  market,  but  thai 
he  had  expendwl  large  sums  and  much  time  and 
labor  in  "  protecting"  it;  that,  at  the  time  of 
entering  into  the  contract,  he  executed  the  two 
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notes  mentioned,  which  were  to  be  held  by  Hall 
as  security  for  the  proceeds  of  the  cotton,  and 
that  these  notes  were  still  in  the  possession  of 
Hall;  that  he  was  then  able  ana  desirous  to 
bring  the  cotton  to  New  Orleans  for  side,  and 
had  made  a  demand  for  it  on  Hall  and  Mann, 
but  that  they  had  neglected  and  refused  to  de 
liver  it,  to  his  damage  in  the  sum  of  $50,000. 

He  subsequently  filed  an  amended  petition,  in 
which  he  sets  forth :  that  the  contract  between 
himself  and  Hall  was  entered  into  by  the  per- 
mission of  the  Major-General  commanding  the 
Department  of  the  Gulf,  expressed  in  general- 
orders — Coppell  being  then  engaged  in  business 
in  New  Orleans,  and  Hall  living  in  that  city ; 
that  the  notes,  mentioned  in  the  contract,  are 
held  by  Hall  and  Mann,  or  have  been  trans- 
ferred by  them  to  other  parties;  that,  on  the 
14th  of  September,  1863,  Mann  sold  and  de- 
livered to  Hall  1 ,  169  bales  of  cotton ,  then  on  the 
plantation  of  Mann;  and  that  Hall,  in  part  exe- 
cution of  his  contract,  designated  and  trans- 
ferred this  cotton  to  Coppell;  that  Coppell 
"protected"  the  cotton,  and  that  Mann  con- 
tinued to  hold  it  in  trust  for  him  and  Hall,  un- 
til the  Confederate  armies,  under  the  command 
of  General  Richard  B.  Taylor,  surrendered  to 
the  forces  of  the  United  States,  when  Mann  and 
Hall,  colluding  to  defeat  the  trust,  refused  to  al- 
low Coppell  to  bring  the  cotton  to  New  Orleans, 
according  to  the  contract;  that  this  cotton  is 
the  same  which  was  sequestered  in  this  8\ut,  and 
that  he  is  entitled  to  the  possession  of  it. 

The  original  and  supplemental  answers  of 
Hall  and  Mann  set  up  the  following  defenses: 
That  the  cotton  was  situated  in  territory  under 
the  control  of  the  rebel  authorities,  and  that  the 
contract  was  entered  into  there;  that  the  object 
of  the  contract  was  the  protection  of  the  cotton, 
within  the  rebel  lines,  by  Coppell,  as  the  British 
Consul,  and  its  transportation  to  New  Orleans 
during  the  war  then  raging ;  that  the  contract  was 
thus  in  violation  of  the  law  of  the  United  States; 
of  the  neutral  obligations  of  the  plaintiff,  as  Brit- 
ish Consul  and  a  resident  of  the  United  States; 
and  of  public  policy;  and  was  null  and  void; 
that  the  plaintiff  lost  all  right  and  interest  in  the 
contract  by  leaving  Louisiana  before  the  res- 
toration or  peace  and  that  the  defendants  were 
thereby  released  from  all  liability  upon  the  con- 
tract; that,  if  the  contract  should  he  held  valid, 
the  defendants  claimed  damages,  by  way  of  re- 
convention, for  breach  of  the  contract  by  the 
plaintiff,  in  neglecting  to  remove  the  cotton  to 
New  Orleans,  and  to  sell  it  as  he  had  agreed  to. 

In  reply  to  the  rcconventional  demand,  the 
plaintiff  replied  that  he  was  the  Consul  of  Her 
British  Majesty ;  that  he  did  protect  the  cotton 
from  all  seizures  which  his  agreement  included ; 
and  that,  as  soon  as  the  military  situation  per- 
mitted, he  was  ready  and  willing  to  perform  all 
the  stipulations  of  his  agreement,  and  tendered 
the  necessary  means  for  the  transportation  of 
the  cotton  to  New  Orleans;  which  tender  the 
defendants  declined. 

Upon  this  state  of  the  pleadings  the  cause 
pnx^eded  to  trial.  The  parol  evidence  is  not  as 
fully  set  out  as  should  have  been  done;  but  the 
controlling  facts  sufficiently  appear. 

The  plamtiff  gave  in  evidence  the  military 
orders  of  the  department  commander  of  the  7th 
of  March,  and  the  8d  of  September,  1868.  By 
these  orders  the  trade  of  the  Mississippi,  within 
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the  Department  of  the  Gulf,  was  permitted,  sub- 
ject to  such  restrictions  only  as  should  be  nec- 
essary to  prevent  the  supply  of  provisions  and 
munitions  of  war  to  the  enemy.  The  products 
of  the  country  were  authorized  to  be  brought 
to  New  Orleans,  and  other  designated  points 
within  the  military  lines  of  the  United  States, 
and  to  be  sold  by  the  proprietors  or  their  facton 
"  for  the  legal  currency  of  the  United  States, 
without  restriction  or  confiscation."  New  Or- 
leans was  then  in  the  military  poascMion  of  the 
United  States. 

The  cotton  was  all  within  the  rebel  lines. 
This  state  of  things  continued  until  the  sur- 
render of  the  rebelforces  under  General  Taylor. 
Consular  ceriiflcates  were  given  by  the  plamtiff 
each  setting  forth  that  the  cotton  therein  re- 
fehed  to  was  "  the  property  of  a  British  sub- 
ject." 

In  the  progress  of  the  trial  numerous  excep- 
tions were  talcen  by  the  defendants.  Some  of 
them  relate  to  the  rejection  of  testimony;  the 
residue  to  instructions  given  or  refused.  The 
view  which  we  take  of  the  case  renders  it  nec- 
essary to  consider  only  those  which  relate  to  the 
legality  of  the  contract.  They  are  the  2d,  7th, 
StJi  and  9th.  The  2d,  8th  and  9tb,  taken  to- 
gether, show  that  the  court,  in  instructing  the 
jury,  substantially  affirmed  the  following  prop- 
ositions: 

That  the  demand  for  reconvention,  set  apbf 
the  defendants, "  cured  any  nullity  or  ill^aU^ 
in  the  contract,  if  any  existed;  and  that,  undor 
the  pleadings,  the  plaintiff  might  recover,  not- 
withstanding such  illegality." 

That  the  military  orders,  then  in  force,  au- 
thorized and  gave  validity  to  the  contract. 

That  Hall  and  the  plaintiff  both  residing  in 
New  Orleans,  the  contract  was  valid  under  the 
law  of  nations. 

It  appears,  by  the  7th  bill  of  exceptions,  that 
the  defendants  prayed  the  court  to  instruct  the 
jury  that — if  the  cotton,  referred  to  in  the  con- 
tract, was  at  the  time  of  its  sale  situated  in  ter- 
ritory which  was  under  the  permanent  control 
of  the  Confederate  forces — ^the  same  wasenony 
property;  and  that  if  it  was  in  the  contempla- 
tion of  the  parties  that  the  plaintiff,  acting  as 
British  Consul  at  New  Orleans,  or  as  a  Bntiah 
subject  resident  in  New  Orleans,  should  extend 
British  protection  over  said  cotton,  should  "iamie 
his  official  certiflcates.as  British  Consul,  th*t  th« 
cotton  was  the  property  of  a  British  subject,  for 
the  protection  of  the  same  within  lines  occupied 
by  the  enemy  during  the  war;  and  that  such 
protection  formed  a  part  of  the  consideration  of 
the  contract;  then  the  contract  was  contrary  to 
the  laws  of  the  United  States,  to  the  law  of 
nations,  to  public  policy,  and  to  good  morab, 
and  that  said  contract  was,  therefore,  null  and 
void."  The  court  refused  to  give  this  inatnic- 
tion.  The  reason  assigned  for  the  refusal  was. 
"  that  the  proof  was  that  both  parties  were  resi- 
dents and  domiciled  in  New  Orleans;  and  that 
the  court  could  not  charge  upon  a  auppowd 
case  which  did  not  exist." 

It  does  not  appear  to  us  that  thisobiectionto 

ving  the  instruction  asked  was  wdl  taken. 

lonceding  the  fact  that  the  parties  did  both  re- 
side in  New  Orleans,  the  instructions  met  ex- 
actly the  exigencies  of  the  case.  If  the  defend- 
ants were  right  as  to  the  legal  vlewa  opoa 
which  they  insisted,  the  instruction  ahotild  mm 
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been  giren.  If  they  were  wrong  In  those  views, 
it  was  properly  refused.  The  point  thus  pre- 
sented will  be  considered  in  connection  with 
those  arising  upon  the  instructions  which  were 
given. 

Consuls  are  approved  and  admitted  by  the 
local  sovereign.  If  guilty  of  illegal  or  improper 
conduct,  the  exequatur  which  has  been  given 
may  be  revoked,  and  they  may  be  punished, 
or  sent  out  of  the  country,  at  the  option  of  the 
offended  government.  In  civil  and  criminal 
cases,  they  are  subject  to  the  local  law  in  the 
game  manner  with  other  foreign  residents  owing 
a  temporary  allegiance  to  the  State.  Dana 
Wheat.,  sec.  240;  1  Kent,  Com.,  58.  A  trading 
coQsal.  in  all  that  concerns  his  trade,  is  liable 
in  the  same  way  as  a  native  merchant.  3  Phil. 
Int  Law,  ccli.  The  character  of  consul  does 
not  give  any  protection  to  that  of  merchant 
when  they  are  united  in  the  same  person.  The 
Indian  Chief, Z  Rob.  Adm. ,  27;  Arnold  v.  United 
Iiu.  Co.,  1  Johns.  Cas.,  863. 

By  the  terms  of  the  contract.  Hall  was  to '  'fur 
Dish"  the  cotton  to  Coppell.  It  was  all  within 
the  rebel  lines,  and  was,  therefore,  enemy 
property.  Coppell  was  to  cause  it  to  be  "  pro- 
tected. If  there  could  be  any  doubt,  about 
the  meaning  of  this  phrase  as  used  in  the  con- 
tract, it  is  dispelled  by  the  conduct  of  Coppell 
in  issuing  the  consular  certificates,  that  the  cot- 
t<?>  which  they  covered  respectively  was  "  the 
property  of  a  British  subject."  He  was  to  re- 
ceive the  cotton  in  the  rebel  territory,  to  make 
an  advance  upon  it  there,  to  transport  it  to  New 
Orleans,  and  there  to  sell  it  for  the  benefit  of 
the  contracting  parties.  The  contract  was  one 
of  factorage.  Aside  from  the  question  of  illegal 
itv,  it  is  clear  that  no  title  passed  to  Coppell. 
He  was  to  have  and  had  no  share  in  the  acqui- 
sition of  the  cotton  by  Hall.  His  duties  were 
to  protect  it;  to  receive  it;  to  advance  money 
npon  it;  to  transport  it;  to  sell  it,  and  to  ac- 
count to  Hall  for  his  share  of  the  proceeds. 

It  was  doubtless  expected  that  the  insurgent 
authorities  and  the  insurgent  population  would 
respect  the  rights  of  the  "British  subject."  If 
the  surging  tide  of  war  should  sweep  back  the 
rebel  arms,  and  the  national  forcesshould  pene- 
trate to  the  localities  of  the  cotton,  the  custo- 
dian would  be  ready,  in  every  instance,  to  pro- 
duce the  consular  certificate. 

These  certificates,  even  if  issued  in  good 
faith,  were  nullities,  and  could  give  no  Im- 
mtmitj ;  yet  it  mieht  well  be  hoped  that  the  au- 
thorities of  the  United  States,  instead  of  seizing 
the  ooUon  jure  belli  and  disposing  of  it  acconT 
uig  to  the  Act  relatingtocaptured  and  abandoned 
prraertv,  would  ex  gratia  waive  their  rights, 
and  yield  up  the  proi>erty  to  the  ostensible  Brit 
isb  owner,  whose  claim  was  fortified  by  such  a 
muniment  of  title.  The  parties  intended  to  de- 
lode  and  defraud  the  United  States.  The  means 
used  were  the  certificates  issued  by  the  Consul. 

When  the  contract  was  entered  into,  the  re- 
bellion had  become  a  civil  war  of  large  propor- 
tions. Important  belligerent  rights  were  con- 
ceded to  the  insurgents  by  the  government  of 
the  nation.  The  war,  in  many  of  Its  aspects,  was 
oondocted  as  if  it  had  been  a  public  one  with  a 
fotocn  enemy.  Prize  Cote*,  3  Black,  687  [67  U. 
&.  XVII.,  4331;  Mt».  Alexander' s  Cotton,  3 
WalL,  417  [69  tJ.  8.,  XVII.,  9191;  Mauran  v. 
Ini.  Co..  6  Wall.,  1  [78  U.  8..  XVIU.,  886]. 
8ee7WAiu 


When  international  wars  exist,  all  commerce  be- 
tween the  countries  of  the  belligerents,  unless 
permitted,  is  contrary  to  public  policy,  and  all 
contracts  growing  out  of  such  commerce  are 
illegal.  Such  wars  are  regarded  not  as  wars  of 
the  governments  only,  but  of  all  the  inhabitants 
of  their  respect  ive  countries.  The  sovereign  may 
license  trade,  but  in  so  far  as  it  is  done,  it  is  a 
suspension  of  war,  and  a  return  to  the  condition 
of  peace.  It  is  said  there  cannot  be,  at  the  same 
time,  war  for  arms  and  peace  for  commerce. 
The  sanction  of  the  sovereign  is  indispensable 
for  trade.  A  state  of  war  t)Mo/<ieto  forbids  it.  The 

Sivemment  only  can  relax  the  rigor  of  the  rule, 
ana.  Wheat.,  sec.  816;  1  Kent,  Com.,  68;  The 
Boop,  1  Wm.  Rob.,  196. 

During  the  late  civil  war  the  subject  was  reg- 
ulated by  Congress.  The  Sth  section  of  the  Act 
of  July  16th,  1861,  authorized  the  President  to 
proclaim  any  State,  or  part  of  a  State,  in 
a  condition  of  insurrection,  and  it  declared 
that  thereupon  all  commercial  intercourse  be- 
tween that  territory  and  the  citizens  of  the  rest 
of  the  United  States  should  be  unlawful  so 
long  as  hostilities  should  continue,  and  that  all 
go<^  and  merchandise,  coming  from  such  ter- 
ritory into  other  parts  of  the  United  States,  and 
all  proceeding  to  such  territory  by  land  or  water, 
and  the  vessel  or  vehicle  conveying  them.should 
be  forfeited.  It  was  enacted  in  a  proviso  that 
the  President  might  permit  commercial  inter-  . 
course  with  any  port  of  such  territory  "  in  such 
articles,  and  for  such  time,  and  by  such  per- 
sons "  as  he  might  deem  proper,  and  that "  such 
intercourse,  so  far  as  by  him  licensed,"  should 
be  "  carried  on  only  in  pursuance  of  rules  and 
regulations  prescribed  by  the  Secretary  of  the 
Treasury." 

On  the  10th  of  August,  1861,  the  President 
issued  a  Proclamation  declaring  the  inhabitants 
of  the  rebel  States— including  Louisiana  and 
Mississippi— in  a  state  of  insurrection.  Certain 
local  exceptions,  not  necessary  to  be  stated,  were 
made. 

By  a  proclamation  of  the  Slst  of  Harch,1868, 
it  was  declared  that  the  inhabitants  of  the  same 
State,  with  certain  local  exceptions,  of  which 
New  Orleans  was  one,  where  in  a  state  of  in- 
surrection, and  that  all  commercial  intercourse, 
not  licensed  according  to  the  Act  before  men- 
tioned, "between  those  States,  the  inhabitante 
thereof,  with  the  exceptions  aforesaid,  and  the 
citizens  of  other  States,"  was  unlawful,  and 
that  all  products,  goods  and  chattels  coming 
from  any  of  tlie  insurrectionary  States,  "  with 
the  exceptions  aforesaid,"  or  proceeding  to 
"any  of  said  States,  with  the  exceptions  afore- 
said, without  the  license  and  permission  of  the 
President  through  the  Secretary  of  the  Treasury, 
would,  together  with  the  vessel  or  vehicle  con- 
veying the  same,  lie  forfeited  to  the  United 
States." 

By  a  circular  from  the  Treasury  Department 
of  the  8d  of  July,  1868,  it  was  dechkred  to  be 
the  purpose  of  the  department:  "  8d,  to  allow 
no  intercourse  at  ali  beyond  the  national  and 
within  the  rebel  lines  of  military  occupation; 
across  these  lines  there  can  be  no  intercourse, 
except  that  of  acharacterexclusively  military." 

Amongst  the  treasury  regulations  framed  un- 
der the  Act  of  1861,  in  force  when  the  contract 
was  entered  into,  was  the  following: 

"VIL  Commercial  intercourse  with  local- 
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ities  beyond  the  lines  of  military  occupation  by 
the  United  States  forces,  is  strictly  prohibited; 
and  no  permit  will  be  granted  for  the  transpor- 
tation of  any  property  to  any  place  under  the 
control  of  insurgents  against  the  United  States. " 

The  military  orders  set  forth  in  the  rec- 
ord were  unwarranted  and  void.  The  President 
alone  could  license  trade  with  the  rebel  ter- 
ritory, and  when  thus  licensed,  it  could  be  car 
ried  on  only  in  conformity  to  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury.  The 
subject  was  wholly  beyond  the  sphere  of  the 
power  and  duties  of  the  military  authorities. 
T/uB^fyrm,  8  Wall.,  632  [70  U.  S.,  XVIII., 
110];  27io  Sea  Lion,  5  Wall.,  647  [72  U.  S., 
XVIII.,  6^;  Ouachita  Cotton,  6  Wall.,  521 
[73  U.  8.,  XVIII.,  985].  These  orders  may  be 
laid  out  of  view.  They  can  in  nowise  affect  the 
case. 

The  stipulations  in  the  contract  as  to  every- 
thing Coppell  was  to  do  in  the  rebel  territory 
was  contrary  to  public  policy,  to  the  law  of  na- 
tions, to  Act  of  Congress,  to  the  Proclamation 
of  the  President,  and  to  the  regulations  of  the 
Treasury  Department. 

The  protection  to  be  given,  if  effectual,  might 
have  deprived  the  United  States  of  pecuniary 
means  to  the  extent  of  the  value  of  the  cotton. 
Withholding  from  one  scale  affects  the  result  as 
much  as  putting  into  the  other.  The  objection 
rests  upon  the  same  principle  as  insuring  enemy 
property.  This  is  condemned  by  all  publicists 
who  have  written  upon  the  subject,  including 
as  well  the  earliest  as  the  latest.  Valin  (liv.  3. 
tit.  6,  art.  8),  Emerigon  (torn.  1,  128),  and 
Bynkershoek  (2  Juris.  Pub. ,  ch.  21).  are  no  less 
emphatic  than  Wheaton  (Dana,  Wheat.,  sec. 
817),  and  Phillimore  (V.  8,  109),  Such,  also, 
is  the  rule  of  the  common  law.  Brandon  v.  Nu- 
but,  6  T.  R,  28;  Pott»  v.  Bdl.  8  T.  R.,  684; 
Furtado  v.  Sogers,  3  Bos.  &  P.,  191.  Such 
contracts  are  not  only  illegal  and  void,  but  re- 
pugnant to  every  principle  of  public  policy. 
The  law  will  not  permit  the  citizen,  in  the  penis 
of  war,  to  subject  himself  to  such  a  temptation 
to  swerve  from  his  duty  to  his  country.  In  BeU 
V.  R>tUi,  it  was  held  to  be  illegal  for  a  British 
subject,  in  time  of  war,  without  a  license,  to 
bring,  even  in  a  neutral  ship  from  an  enemy's 
port,  goods  purchased  by  his  agent  resident  in 
the  enemy's  country  after  the  commencement  of 
hostilities.  In  Antoinev.  Morshead,  6  Taunt., 
287,  an  alien  in  an  enemy'scountry  during  war, 
drew  a  bill  on  a  British  subject,  resident  in  En- 

gland,  and,  after  peace,  sued  for  the  amount  of 
le  bill.  The  same  rule  was  reluctantly  applied 
by  Chief  Juitiee  Oibbs.  It  was  held  that  the 
plaintiff  could  not  recover.  If  the  course  of  the 
transaction  had  been  reversed,  the  result  would 
have  been  the  same.  The  same  rule  would  have 
been  applied  in  the  British  courts. 

The  payment  of  money  by  a  subject  of  one 
of  the  belligereDts,  in  the  country  of  another,  is 
condemned,  and  all  contracts  and  securities 
looking  to  that  end  are  illegal  and  void.  Orit- 
tootd  V.  Waddinytan,  16  Johns..  459. 

The  adiudiciitions  of  this  court  have  always 
proceeded  upon  the  same  principles. 

In  the  case  of  Brmtmy.  U.  8 ,%  Cranch,  110, 
Mr.  Justice  Story  said  that  "  no  principle  was 
better  settled  than  that  all  contracts  made  with 
an  enemy  during  war  were  utterly  void." 

In  the  case  of  The  Sapid,  8  Cranch,  165,  the 
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facts  were,  that  an'American  citizen  bought 
English  goods  in  England  before  the  war,  and 
deposited  them  on  an  island  belong!^  to  the 
English,  near  the  Province  of  Maine,  (^n  the 
breaking  out  of  the  war  he  sent  The  Rapid  from 
Boston  to  the  island,  to  bring  away  the  goods. 
Upon  her  return  she  was  captured  by  an  Ameri- 
can privateer.  The  goods  were  condemned  as 
lawful  prize.  It  was  held  that  the  vessel,  while 
thusengaged,  was  trading  with  the  enemy,  and 
that  the  goods  had  acquir»l  the  character  of  ene- 
my's property.  lfr.</u«<fc« Story, indeliveringhis 
opinion  in  the  court  below,  said:  "That  not 
only  all  trading,  in  its  ordinary  acceptation,  but 
all  communication  and  intercourse  with  the 
enemy  were  prohibited.  That  it  was  in  nowise 
important  whether  the  property  engaged  in  the 
inimical  communication  be  bought  or  sold,  or 
merely  transported  and  shipped.  That  the  con- 
tamination of  forfeiture  was  consummate  the 
moment  the  property  became  the  object  of  illegal 
intercourse." 

In  the  case  of  The  JuUa,  8  Cranch,  181,  the 
vessel  was  condemned  only  because,  on  sailing 
from  Baltimore  to  Lisbon,  and  returning,  she 
had  carried  a  license  from  a  British  admiral,  is- 
sued within  our  territory  by  a  British  agent. 

In  GhisiDold-v.  WaddingUm,  16  Johns.,  488, 
Kent,  Ch.  J. ,  said :  "  The  law  had  put  the  sting 
of  disability  into  every  kind  of  voluntary  com- 
munication and  contract  with  an  enemy,  which 
is  made  without  the  special  permission  of  the 
g:overnment.  There  is  wisdom  and  policy,  pat- 
riotism and  safety  in  this  principle,  and  every 
relaxation  of  it  tends  to  corrupt  the  all^fiance 
of  the  subject,  and  to  prolong  the  calamities  of 
war." 

The  instruction  given  to  the  Jury,  that  if  the 
contract  was  illegal,  the  illegality  bad  been 
waived  by  the  reconventional  demand  of  the 
defendants,  was  founded  upon  a  misconception 
of  the  law.  In  such  cases  there  can  tie  no 
waiver.  The  defense  is  allowed,  not  for  the 
sake  of  the  defendant,  but  of  the  law  itself. 
The  principle  is  indispensable  to  the  purity  of 
its  administration.  It  will  not  enforce  what  it 
has  forbidden  and  denounced.  The  maxim,  Ba 
dolo  malo  non  oritur  actio,  is  limited  by  no  such 
qualification.  The  proposition  to  the  contraiy 
strikes  us  as  hardly  worthy  of  serious  refuta- 
tion. Whenever  the  illegality  appears,  whether 
the  evidence  comes  from  one  side  or  the  other, 
the  disclosure  is  fatal  to  the  case.  No  consent 
of  the  defendant  can  neutralize  its  effect  A 
stipulation  in  the  most  solemn  form  to  waive 
the  objection,  would  be  tainted  with  the  vice  of 
the  original  contract,  and  void  for  the  same 
reasons.  Wherever  the  contamination  reaches, 
it  destroys.  The  principle  to  be  extracted  from 
all  the  cases  is,  that  the  law  will  not  lend  its 
support  to  a  claim  founded  upon  its  violation. 
Mock  V.  Abel,  8  Bos.  &  P.,  35;  Armstrong  v. 
Toler,  11  Wheat.,  268;  ChlUns  v.  BlanUm,  1 
Smith.  L.  C,  630,  and  notes. 

The  court  below  erred  in  refusing  to  iastnict 
as  prayed,  and  in  the  instructions  given. 

The  judgment  below  is  reversed  and  the  cause 
will  be  remanded  to  the  Circuit  Court,  tnth  dsrsc- 
tions  to  issue  a  venire  de  novo. 

Clted-n  Wall.,  439 ;  81  Wall.,  BT,  8BS;S8  U.  S^ 
81S:  lot  U.S.,  Ill;  IW  U.S.,  M8;  1  DIU.,  aSLtBi^ 
S78,in8:  T  Blaiobf.,«)«;  ISBlatobf.,  88:2  AMTtr-a- 
4aB:l  FUpp.,  8U;8TN.J.  L., 489;  20  HimuMtrt 
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THE  UNITED  STATES,  Appt., 

V. 

THEODORE  ADAMS. 

(See  8.  C,  T  Wall.,  M3^<82.) 

Pnter  of  Seeretary  of  War  to  nupmd  payment 
ofcontraet — to  appoint  Commiitioneri — power 
tf—Oourtof  Claim*  cannot  rente  their  deeisitm. 

Ifthe  Secretary  of  War  become  satisfied  thatcon- 
tneis  are  belngr  fraudulently  executed  within  a 
mUHarr  district,  in  disregard  of  the  rights  of  the 
goTemment,  he  may  issue  an  order  to  suspend  their 


payment. 


He  may  appoint  a  Board  of  Commissioners,  to 
■peedily  near  and  decide  upon  the  claims. 
Such  Board  possesses  no  Judicial  power,  and  the 


I  pot 

claimants  are  left  free  to  present  or  withhold  their 
claims. 

But  when  the  investigation  Is  voluntarily  sub- 
mitted to,  the  amount  adjusted  and  payment  ao- 
oepted  by  the  claimant,  the  proceeding  Is  final. 

It  would  be  an  error  In  the  (Murt  of  Claims  to 
bear  and  revise  the  allowance  of  such  a  claim  so 
beard  and  decided  upon. 
!  [No.  124.] 

Argued  Mar.  31, 1869.      Decided  Apr.  1!,  1869. 

APPEAL  from  the  Court  of  Claims. 
,  This  case  arose  upon  a  petition  filed  in  the 

court  below  by  the  appellee,  to  recover  bal- 
uoes  alleged  to  be  due  bim  on  certain  con- 
tracts for  the  construction  of  mortar  boats, 
iteun  tius,  etc.,  made  with  him,  on  the  part 
of  the  United  States,  by  order  of  Maj.  Gen. 
Fremont  while  in  command  of  the  military  de- 
partment of  the  west. 

The  said  court  having  entered  a  decree  in 
favor  of  the  petitioner  for  $112,748.76,  the 
United  States  took  an  appeal  to  this  court. 

A  further  Rtatement  of  the  case  appears  in 
the  opinion  of  the  court. 

Jfeasrt.  E.  R.  Hoar.  AttuOen.,  T.  L.  Diok- 
*j,  Attt.  Atty-Oen.,  and  E.  P.  NorUm,  for 
q^Ilant: 

1.  The  United  States  was  never  party  to 
these  Fremont  contracts,  nor  bound  thereby. 

It  is  provided  by  statute  of  May  1,  1820  (8 
Stat.,  608),  that  no  contract  shall  hereafter  be 
made  by  the  Secretary  of  the  War  Depart- 
ment and  other  heads  of  departments,  except 
Dnder  a  law  authorizing  the  same,  or  under  an 
appropriation  adequate  to  its  fulfillment.  (As 
to  the  construction  of  this  statute,  4  Ops.  Attys- 
Qen.,  490,  600).  The  object  and  effect  of  this 
Matute  was,  to  prohibit  the  Executive  Depart- 
ment of  our  Oovemment  from  involving  the 
gDvemment  in  contracts  for  the  payment  of 
money  beyond  the  extent  provided  for  by  the 
law  making  power. 

These  Fremont  contracts  with  Adams  were 
not  only  made  by  Fr§mont  without  lawful 
sulhority,  but  were  forbidden  by  statute,  and, 
therefore,  void. 

The  majoritr  of  the  Court  of  Claims  do  not 
place  their  jnagment  upon  the  idea  that  Gen- 
«»1  Fremont's  contracts  were  in  any  way  bind- 
ing upon  the  United  States,  but  by  implication 
thgr  concede  that  said  contracts  were  illegal 
ana  void.  They  seem  to  rest  their  judgment 
npon  a  supposed  le^l  presumption  that  the 
Secretary  of  War  ratified,  or,  as  the  court  says, 
adopted  the  Fremont  contracts  (see  2  Nott  and 
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Hunt.,  86),  where,  in  the  opinion  of  the  major- 
itT  of  the  court,  it  was  held  that  the  Secretary 
of  War  "acquired  to  the  United  States  the 
mortar-boats  and  tug-boats  in  January,  1862, 
by  ordering  that  the  mortar-boats  should  be 
completed,  and  )aj  taking  them  and  the  tug 
boats  into  the  service  of  the  United  States,  and 
thereby  bound  the  United  States  to  pay  for 
them  the  price  specified  In  the  contracts. 

We  insist  that  no  such  presumption  of  law 
can  properly  be  held  to  arise  upon  the  facts  in 
the  record,  as  found  by  the  court  t>elow. 

2.  Mr.  Adams  is  concluded  and  barred  from 
recovering  anything  further  from  the  United 
States,  bv  the  award  of  the  Davis,  Holt  and 
Campbell  Commission;  by  his  stipulation  that 
he  would  accept  said  sum  (when  paid)  in  full 
of  his  entire  claim;  and  by  afterwards  accept- 
ing the  same,  in  pursuance  of  the  resolution  of 
March  11,  1862. 

The  proceedings  of  the  Commissioners  com- 
bine all  the  elements  of  an  arbitration,  by  arbi- 
trators proposed  by  the  Secretary  of  War  and 
accepted  by  Mr.  Adams,  and  the  requirement 
on  the  part  of  the  Commission  that  Adams 
should  sign  the  receipt  and  stipulation  set  forth 
in  the  record,  was  no  more  than  a  demand  that 
he  should  put  in  writing,  before  the  rendering 
of  the  award,  what  was  necessarily  the  under- 
standing of  the  parties  during  the  investiga- 
tion, viz. :  that  the  government  would  pay,  and 
the  claimant  would  accept,  as  full  satisfaction, 
whatever  the  Commission  should  award. 

If,  however,  the  Commissioners  are  regarded 
merely  as  the  agents  of  the  government,  who, 
after  informing  themselves  of  the  facts,  bo  as  to 
be  able  to  act  advisedly,  proposed  in  behalf  of 
the  United  States  to  Adams,  to  agree  to  pay 
Adams  a  certain  specified  balance  if  he  would 
accept  the  same  in  full  of  his  entire  claim,  and 
Adams  did  accept  the  proposition,  and  Con- 
gress ratified  the  action  of  the  Commissioners, 
provided  for  the  pavment  of  the  sum  agreed 
upon,  and  it  was  paid  and  so  accepted,  this  is  a 
good  satisfaction  at  law  of  the  whole  claim, 
and  can  be  sustained  as  such,  as  payment  of 
an  account  stated,  or  as  a  fair  compromise  of  a 
controverted  claim. 

McOlynn  v.  BiUingt,  16  Vt.,  829;  Ourtiit  t. 
Martin,  20  111.,  577;  McDaniele  v.  Lapham,  21 
Vt.,  222:8.  C,  29  Vt.,  280; 2  Pars.  Oont.,  180. 
181;  WUkinton  v.  Byere,  1  Ad.  &  Ell.,  106; 
Palmerton  v.  Suxford,  4  Den.,  166;  TutUe  v. 
TuttU,  12  Met.,  551. 

It  does  not  matter  whether  the  claim  is  con- 
troverted on  a  question  of  law  or  on  a  question 
of  fact.  Longridge  v.  DortiUe,  6  B.  a;  Aid., 
117;  AOee  ▼.  Baekhaute,  8  Mees.  &  W.,  683. 

Appellee  cannot  avoid  the  effect  of  his  action 
in  this  regard  by  his  protest  or  his  allegations 
of  duress.  Atiee  v.  Backhouee,  3  Mees.  &  W., 
642;  Fleetwood  v.  City  of  N.  r.,2Sanf.,  476, 
481;  Chaee  v.  DmticA,  7  Me.,  184;  BlUeU  v. 
Suiartwout,  10  Pet.,  187;  CUnton  t.  Strong,  9 
Johns.,  870. 

Mesirs.  B.  B.  Curtis,  Matt.  H.  Carpen- 
ter, John  A.  Wills,  Louii  Janin,  R.  H. 
Corwine,  and  Jamt*  Hughee,  for  appellee: 

1.  The  first  general  question  is  this: 

Is  the  United  States  bound  by  the  contracts 
imder  which  these  mortar-boats  and  tug-boats 
were  built  and  delivered  by  the  claimant,  and 
accepted  by  the  United  States? 
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We  maintain,  in  point  of  law : 

1.  Tliat  B8  alleged  in  claimant's  petition, 
Cieneral  Fremont,  bv  virtue  of  tiia  ofl9ce  as 
commanding  General  of  tbie  Western  Military 
Department,  was  invested,  by  tlie  law  of  war, 
with  autliority  to  contract  with  tbie  claimant, 
on  behalf  of  the  United  states,  to  build  the 
boats  in  question. 

2.  That,  if  not  so  authorized,  Fremont  had 
an  implied  authority,  derived  from  the  Secre- 
tary of  War,  under  the  special  facts  and  cir- 
cumstances of  the  case,  to  make  these  contracts. 

8.  That  if  the  contracts  were  not  fully  au- 
thorized by  either  of  the  previous  sources  of 
power,  then  they  were  adopted,  ratified  and 
confirmed  by  the  joint  action  of  Congress  and 
the  Secretary  of  War,  by  and  under  the  special 
Act  of  Dec.  24,  1861,  in  connection  witli  the 
facts  and  circumstances  attending  the  passage 
of  that  Act,  and  the  admission  contained  in 
the  Act  transferring  these  mortar- lx)als,  as  part 
of  the  gun-boat  fleet,  to  the  Navy  Department. 

Had  Oeneral  Fremont  power,  under  his  au- 
thority as  commanding  general,  to  malce  these 
contracts? 

In  attempting  to  solve  this  question  of  power, 
it  is  in  vain  for  the  counsel  of  the  government 
to  seek  the  full  measure  of  the  authority  of  the 
authority  of  the  commander  of  a  military  de- 
partment, in  time  of  war,  either  in  the  statutes 
of  the  United  States  or  in  the  regulations  of 
the  army;  for  neither  of  them  have  attempted 
to  define  his  powers. 

It  is  true,  that  Acts  of  Congress,  and  the 
Regulations  of  the  Army  for  the  year  1861,  de- 
fine duties  of  the  Ordnance  and  Quartermas- 
ter's Departments ;  that  it  is  declared,  "The  Ord- 
nance Department  has  charge  of  the  arsenals 
and  armies,  and  furnishes  all  ordnance  and  ord- 
nance stores  for  the  military  service"  (Rev. 
Reg.,  for  1861,  art.  47,  sec.  1375);  and  that  "The 
Quartermaster's  Department  provides  the  quar- 
ters and  transportation  of  the  Army,"  etc.  (lb., 
art.  42.  sec.  1064);  and  that  these  Regulations 
pre8crit>e  the  details  of  the  method  m  which 
their  business  shall  be  conducted.  But  they 
axe  silent  and  forever  must  be,  from  the  very 
nature  of  the  case,  on  the  great  and  essentisJ 
points  in  time  of  war;  of  the  plan  of  cam- 
paign; the  ends  to  be  attained;  the  ways  and 
means  of  their  attainment ;  and  when  and  where, 
and  to  what  extent,  the  services  of  these  subor- 
dinate departments  shall  be  required.  The 
truth  is,  they  are  but  instruments — mere  means 
to  ends. 

In  the  eye  of  reason  and  common  sense,  it 
can  make  no  difference  whether  a  contract  is 
made  by  the  commanding  general  himself,  di- 
rectly or  through  a  subordinate  by  his  order,  or 
wheUier  he  approves  it  after  it  has  been  made 
by  his  subordinate.  In  either  case,  the  contract 
is,  in  effect,  made  by  him. 

On  the  contrary,  we  must  seek  for  the  full 
measure  of  the  authority  of  the  commanding 
general  of  a  military  department  in  time  of 
war,  in  the  law  of  war,  as  a  branch  of  our  con- 
stitutional law,  which  is  the  paramount'  law, 
overriding  and  nullifying  all  conflicting  subor- 
dinate laws. 

By  the  Constitution  of  the  United  States,  the 
war  powers  of  Congress  and  of  the  President, 
as  Commander-in-Chief  of  the  Army  and  Xavy, 
and  (as  a  necessary  consequence)  of  Itia  suttor- 
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dioate  commanding  generals,  in  their  several 
military  departments,  are  unlimited  in  time  of 
war,  except  by  the  law  of  war  itself. 

The  fundamental  and  comprehensive  prinid- 
ple  of  this  law  of  war,  when  stated  in  general 
terms,  appears  to  be  this:  that  the  power  which 
may  be  exercised  by  an  acting  power,  in  pur- 
suit of  any  legitimate  object,  b  unlimited,  and 
is  always  equal  to  and  is  measured  by  the  de- 
mands of  the  occasions;  and  tliat,  from  the 
necessity  of  the  case,  the  actor  must  always  be 
the  judge  of  the  necessity  and  propriety  of  us- 
ing it.  'This  is  equally  true  within  the  province 
of  each,  whether  the  actor  be  Congress  or  the 
President,  or  his  subordinate  agent,  the  com- 
manding general  of  the  Military  Department. 

The  rationale  of  this  principle  may  be  stated 
in  the  language  of  Alexander  Hamilton:  "  It 
rests  upon  two  axioms,  simple  as  they  are  uni- 
versal: the  means  ought  to  he  proportioned  to 
the  end;  the  persons  from  whose  agency  the 
the  attainment  of  the  end  is  expected,  ounit  to 
possess  the  means  by  which  it  is  attained. ' 

On  tills  point,  the  authority  of  the  Supreme 
Court  in  the  masterly  judgment  of  ChitfJuiHee 
Marshall,  is  most  explicit: 

"  The  government,  which  lias  the  right  to  do 
an  act  and  has  imposed  upon  it  the  duty  of  per- 
forming that  act,  must,  according  to  the  dic- 
tates of  reason,  be  allowed  to  select  the  means, 
and  those  who  contend  that  it  may  not  select 
any  appropriate  means,  that  one  particular 
mode  of  effecting  the  object  is  expected,  take 
upon  themselves  the  burden  of  establishing 
that  exception.  •  •  •  •  Let  the  end  he  legit- 
imate, let  it  be  within  the  scope  of  the  Consti- 
tution, and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  wliidi 
are  not  prohibited,  but  consist  with  the  let- 
ter and  spirit  of  the  Constitution,  are  constitu- 
tional." McGulloeh  v.  Maryland,  4  Wheat.,  816. 

These  words  of  the  Ofiief  Juttiee  are  re-en- 
forced by  a  kindred  declaration  from  another 
great  authority,  Mr.  Ju*tie«  Story,  speaking 
also  for  the  Supreme  Court  on  an  important 
occasion: 

"  The  Constitution  unavoidably  dealt  in  gen- 
eral language.  It  was  not  intended  merely  to 
provide  for  the  exigencies  of  a  few  years,  but 
was  to  endure  through  a  long  lapse  of  aees,  the 
events  of  which  were  locked  up  in  tlie  mscrut- 
uble  purposes  of  Providence.  Hence,  the  Con- 
stitution leaves  it  to  the  legislative  power,  from 
time  to  time,  to  adopt  its  own  means  to  effect 
legitimate  objects.  Martin -v.  Hunter,  1  Wheat., 

Apply  these  words  to  the  present  question, 
and  the  conclusion  is  irresistible.  The  author- 
ities on  the  subject,  and  numerous  illustrations 
of  this  principle,  will  lie  found  collected  in 
Whiting,  War  Powers  under  the  Constitution, 
10th:  ed.,  pp.  85,  77,  81,  noU*  82,  88,  167,  168. 
270,  807,  308. 

In  view  of  this  principle  and  of  its  applica- 
tion to  the  facts  of  this  case,  the  simple  ques- 
tion is,  whether  mortar  txiats  and  tue-lioatB  were 
means  appropriate  to  the  accompuabment  of 
the  great  end  of  General  Fremont  s  campaign, 
viz. :  the  descent  of  the  Mississippi  River,  then 
well  known  to  be  strongly  fortined  by  numer- 
ous liatteries,  from  point  to  point  along  its 
course.  Whether,  in  view  of  the  testimony  of 
Gkneral  Fremont,  of  the  Secretary  and  Assist- 
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antSecretaiy  of  War,  this  leading  object  of  the 
cunpaipi  being  settled,  the  procurement  of 
UuK  bokti  was  one  of  the  details  of  its  accom- 
ptisbment,  which  was  left  to  his  judgment  and 
discretion. 

Tie  mortar- boats  were  designed  for  the  double 
parposeof  pontoons  for  moving  armies  across 
riven,  and  of  floating  batteries  for  dislodging 
tlw  enemy  from  fortiSed  points  on  the  river. 

The  contracts  made  by  General  FrSmont,  in 
order  to  procure  them,  were  clearly  within  the 
icope  of  nis  authority  as  the  CSommanding  Gen- 
eral of  the  Western  Military  Department,  and 
the  gnvemment  is  bound  by  his  action.  If  any 
luthorities  shall  be  demanded  in  support  of  a 
proposition  so  self- evident,  they  are  at  hand, 
and  are  as  old  as  the  modem  law  of  war  itself. 

See  2  Vatt.  Law,  Nat.,  218,  ch.l4.  sec.  207;  8 
lb.,  299, 800,  ch.  2,  sees.  19,  20;  8  Grotius,  Rights 
of  War  and  Peace,  ch.  22;  Evans,  Translation, 
1882.  p.  863;  8  Puff.  Law  Nat.,  ch.  7.  of  Com- 
pacts that  relate  to  War,  sec.  15;  Babtysac's 
»et»,  lb.,  Kennet,  Translation,  8d  ed.,  London, 
1717,  p.  106. 

The  moet  recent  case  in  our  jurisprudence 
ilimtraUng  the  authority  of  a  conunander  in 
time  of  war.  is  The  Venice,  2  Wall.,  276,  279 
(»  U.  8.,  XVII.,  867),  in  which  the  author- 
ity of  law  is  given  to  the  proclamation  of  Gen- 
eral Butler. 

The  second  leading  inquiry  is  this: 

Has  the  claimant  done  anything  to  preclude 
him  from  recovering  in  a  court  of  justice  the 
balance  due  on  these  contracts  thus  ratified  and 
oonflrmed;  or,  in  fewer  words,  is  he  bound  by 
the  receipt  in  full  given  for  a  part,  extorted 
from  him  without  authority  by  the  Commis- 
non? 

It  is  found  by  the  Court  of  Claims  as  a  fact. 

"  Ttiat  on  his  said  claiflis  the  said  petitioner 
received  from  said  commissioners  vouchers  for 
the  said  sums  of  $95,929.24,  and  120,196,  and 
ngned  a  receipt  for  said  two  vouchers  in  the 
words  following,  viz. :  '  The  undersigned  ac- 
knowledges to  nave  received  the  vouchers  re- 
ferred to  and  described  t]elow,  which,  when 
paid,  will  be  in  full  of  all  demands  against  the 
United  States  on  account  of  the  respective 
daims  set  opposite  their  several  names.'  And 
the  petitioner  was  not  allowed  by  the  coinmis- 
■ionera  to  receive  said  vouchers  until  he  had 
sgned  the  said  receipt;  and  he  protested  a^nst 
•och  action  of  the  commissioners,  and  signed 
the  receipt  and  agreement  under  said  protest." 

It  is  not  found  by  the  court,  nor  was  there 
■^evidence  given  to  show  that  any  other  re- 
ceipt was  given  by  the  claimant  for  the  vouch- 
ers or  money  received  by  him. 

These  facts  raise  the  questions  as  to  the  legal 
Talidity  of  the  proceedings  of  the  St.  Louis 
Commission  in  this  case,  and  of  the  receipt 
in  full  given  by  the  claimants,  after  the  ratifi- 
cation and  confirmation  of  his  contracts  by 
CoDgreas  and  the  Secretary  of  War,  on  tlie  in- 
exonble  condition  demanded  of  that  Commis- 
>ion,  of  receiving  even  a  part  of  what  was  due 
to.  him  under  his  contracts. 

It  is  contended  here  by  the  Assistant  At- 
tomey-Qeneral:  1.  That  the  action  of  that 
Commission  was  in  the  nature  of  an  award. 
2.  That  if  its  action  cannot  be  sustained  on 
tliat  baiia,  what  was  done  on  both  sides  may  be 
regarded  as  a  oompromiae  of  a  doubtful  claim, 
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of  which  the  receipt  in  full  is  the  evidence;  and 
3.  That  the  Joint  Resolution  of  Congress,  dated 
March  12,  1868,  and  the  receipt  of  the  money 
directed  to  hh  piaid  by  it,  preclude  the  claimant 
from  recovering  the  balance  due  on  his  con- 
tracts. 

1.  There  was  no  "award,"  because  there 
was  no  tribunal  mutually  constituted  which 
could  bind  either  party  by  its  action. 

It  was  a  mere  committee  of  investigation,  ap- 
pointed ex  parte  by  the  Secretary  of  War  for 
his  own  information,  "to  examine  and  report 
to  him  upon  certain  unsettled  claims."  It 
had  no  judicial  authority.  By  its  action  it 
could  not  bind  even  the  government,  much  less 
the  citizen,  who  had  no  voice  in  its  appoint- 
ment nor  any  control  in  determining  the  nature 
and  extent  of  its  action.  This  suggestion  is  so 
feebly  pressed  by  the  Assistant  Attorney-Gen- 
eral, that  it  is  evident  he  baa  no  faith  in  it  him- 
self. 

The  assumption  of  judicial  authority  by  the 
Commission  was  a  clear  usurpation,  and  there 
is  no  evidence  in  this  case  to  show  that  its  ac- 
tion was  ever  ratified  or  approved  by  the  Sec- 
retary of  War. 

2.  There  was  no  compromise  and  could  be 
no  compromise  of  a  doubtful  claim,  which  a 
court  of  justice  can  respect  or  enforce,  Iiecause, 
assuming  that  the  Commission  had  authority  to 
represent  the  United  States,  the  parties  did  not 
stand  upon  an  equal  footing. 

This  is  a  condition  essential  to  all  com- 
promises. 

In  r^ard  to  settlements  made  with  the  gov- 
ernment and  its  official  action  with  its  depend- 
ents, even  in  the  ordinary  course  of  official 
business,  when  there  is  no  question  of  the  au- 
thority of  its  officers  to  represent  the  govern- 
ment, the  Supreme  Court  of  the  United  States, 
in  the  case  of  U.  S.  v.  Diekaon,  15  Pet.,  161, 
162,  uses  this  language: 

"The  conetruction  given  to  the  laws  by  any 
Department  of  the  Executive  Government  is 
necessarily  ex  parte,  without  the  benefit  of  an 
opposing  argument  in  a  suit,  where  the  very 
matter  is  in  controversy ;  and  when  the  con- 
struction is  once  given,  there  is  no  opportunity 
to  question  or  revise  it  by  those  who  are  most 
interested  in  it  as  officers,  deriving  their  salary 
and  emoluments  therefrom,  for  they  cannot 
bring  the  case  to  the  test  of  a  judicial  decision. 
It  is  only  when  they  are  sued  by  the  govern- 
ment for  some  supposed  default  or  balance  that 
they  can  assert  their  rights.  Their  acquiescence, 
therefore,  is  almost  from  a  moral  necessity, 
when  there  is  no  choice  but  ol)edience  as  a  mat- 
ter of  policy  or  duty.  But  it  is  not  to  be  for- 
gotten that  ours  is  a  government  of  laws,  and  not 
of  men;  and  that  the  Judicial  Department  has 
imposed  upon  it  by  the  Constitution  the  solemn 
duty  to  interpret  the  laws  in  the  last  resort;  and 
however  disagreeable  that  duty  may  be  in  cases 
where  its  own  judgment  shall  differ  from  that 
of  other  high  f  uncUonaries,  it  is  not  at  liberty 
to  surrender  or  waive  it." 

The  principle  thus  declared  is  specially  ap- 
plicable in  this  case;  and  we  invoice  its  protec- 
tion against  the  usurpation  of  power,  which  first 
extorts  a  receipt  in  full  as  the  condition  of  par- 
tial payi&ent,  and  then  presents  it  in  a  court  of 
justice  as  evidence  of  full  payment  on  a  com- 
promise freely  and  voluntarily  made. 
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The  law  on  Uie  subject  of  such  receipts  may 
be  summed  up  in  this  general  proposition : 

A  receipt  in  full,  given  but  for  part,  is  only 
prima  faeit  evidence  of  ^ull  payment,  and  as 
such  is  liable  to  be  explained  by  extrinsic  evi- 
dence, and  to  be  set  aside  on  proof  of  but  par- 
tial payment,  duress,  unjust  advanta^,  or 
other  equitable  grounds,  showing  that  it  was 
not  given  as  the  result  of  a  fair  and  deliberate 
compromise. 

The  authorities  on  this  point  are  numerous 
and  decisive. 

X.  At  to  the  eharaeter  of  a  receipt  a»  evidence,  etc. 

"A  receipt  for  money  is  peculiarly  open  to 
evidence.  It  is  only  prima  facte  evidence,  either 
that  the  sum  stated  has  been  paid,  or  that  any 
sum  whatever  was  paid." 

2  Pars.  Ctont.,  ed.  of  1855,  p.  67. 

"  A  receipt  is  merely  prima  facie  evidence  of 
the  fact  and  is  not  conclusive  and,  therefore, 
the  fact  which  it  recites  may  be  contradicted 
by  oral  testimony." 

1  Oreenl.  Ev.,  sec.  SOS. 

"A  receipt  la  prima  /iieM  evidence  of  pay- 
ment. A  general  receipt  in  full  of  all  demands 
is  presumed  to  be  given  on  an  adjustment  of 
all  transactions  between  the  parties;  but  such 
a  receipt  is  subject  to  explanation,  and  ma^, 
upon  satisfactory  proof,  be  restrained  in  its 
operation.  It  may  be  shown  that  the  settlement 
was  in  fact  but  a  partial  one,  or,  though  in- 
tended to  be  general,  that  a  particular  transac- 
tion was  not  taken  into  consideration." 

Walrath  v.  Norton.  6  GUI.,  (10  III),  441.. 
Treat,  Oh.  J. 

It  is  erroneous  to  instruct  a  juir  that  a  re- 
ceipt for  $8.25,  stated  to  be  "  in  fuU  of  all  ac- 
counts, notes  whatsoever,"  is  prima  facie  evi- 
dence of  the  payment  of  three  notes  given  for 
a  much  larger  amount,  expressed  on  their  face 
to  have  been  given  in  trust  for  the  benefit  of 
another  party. 

BartMomew  v.  Bartholomew,  24  III.,  199. 

When  a  receipt  is  offered  in  evidence,  it  is 
proper  that  the  jury  should  take  into  consider- 
ation all  the  circumstances  that  took  place 
when  it  was  given. 

Beed  v.  Philhpt,  4  Scam.,  40. 

2.  At  to  part  payment. 

Many  of  the  authorities  hold  that  part  pay- 
ment of  a  debt  will  not  discharge  the  whole,  oa- 
cause  there  is  no  new  consideration  moving  be- 
tween the  parties. 

Bee  Beetule't  case,  2  Ct.  of  Claims,  64;  Living- 
tton's  case,  8  Nott.  &  H.,  184;  Warren  v.  Sfcin- 
ner,  20  Conn.,  559;  1  Bac.  Abr.,  48;  WhUehiU 
T.  Wilton,  8  Pa.,  405;  CampbeWt  Bit.,  7  Pa., 
101;  Kennedy  ▼.  Wa/re.  1  Pa,  445;  2  Pars. 
Oont.  (1855),  p.  67;  Greenl.  Ev.,  sec.  805; 
WatraOi  v.  !Bhrton,  6  Qilm.,  441 ;  Bartholomeie 
T.  Bartholomeu,  24  111.,  199;  Beed  v.  PhiUipt, 
4  Scam.,  40;  Kidder  v.  Kidder.  83  Pa.,  268; 
Pinnel'i  case,  5  Coke,  117:  Cumber  v.  Wane,  1 
6tr.,  426;  FHteh  v.  Sutton,  6  East,  282;  Sigour- 
DM  V.  SMey,  21  Pick.,  101 ;  MiUer  v.  HemUr,  5 
W.  &  S.,  486;  Lawrenee  v.  SehuyVciU  Nov.  Co., 
4  Wash.  (C.  CX  562;  Mom  v.  MiUer,  1  Wash. 
(C.  C),  828;  Hope  v.  Johniton,  11  Rich,  199; 
jniiodte  V.  King,  12  Johns.,  426;  Gushing  v. 
Wyman,4i  Me.,  121;  Byan  v.  Band.  6  Post. 
(N.  H.),  12;  ^WnA;  v.  BMim,l6  111..  848;  Jonet 


V.  Biekett*,  7  Md.,  108;  Uardy  v.  doe.  5  Gill. 
189;  BaiU^  v.  Day,  26  Me.,  88;  Miller  v.  Bald- 
en, 18  Vt.,  837;  Mason  v.  Peters,  4  Vt,  101; 
and  Wheeler  y.  Wheeler,  11  Vt.,  60. 

Other  authorities  hold  differently  where  a 
compromise  is  intended  and  is  fairly  and  freely 
made. 

3.  As  to  part  payment  and  eompromiie. 

It  has  been  said  that  payment  of  part  of  a 
debt  or  of  liquidated  damages,  is  no  satisfac- 
tion of  the  whole  debt,  even  when  the  cred- 
itor agrees  to  receive  a  part  of  the  whole  and 
gives  a  receipt  for  the  whole  demand;  and  a 
plea  of  payment  of  a  small  sum  in  satisfaction 
of  a  larger  is  bad  even  after  verdict.  But  this 
rule  must  be  so  far  qualified  as  not  to  include 
the  common  case  of  a  pavment  of  a  debt  b^  a 
fair  and  well  understood  compromise,  carried 
faithfully  into  effect,  even  though  there  were 
no  release  under  seal. 

2  Pars.  Cont.,  ed.  of  1855,  pp.129,  130,  and 
notei;  Ourtitt  v.  Martin,  20  111.,  577;  Fitker  ▼. 
WiUard,  20  N.  H.,  421. 

When  there  has  been  no  compromise;  when 
there  has  been  an  entire  mistake  of  rif  ht,or  un- 
observeKl  comprehensiveness  in  the  language, 
reaching  beyond  the  matter  under  settlement, 
there  would  be  gross  injustice  in  refusing  the 
injured  party  an  equitable  relief. 

See,  Tenny,  J.,  in  Cunningham  v.  BatehMtr, 
82  Me.,  818;  Borden  V.  Oordon,  2  Mas.,  541; 
also,  collection  of  authorities  in  Chit.  Cont. ,  9tlt 
Am.  ed.  of  1855,  n.  4,  p.  767  (655). 

i.  Asto  duress  and  uiyust  advantage. 

The  general  theory  of  the  law  in  regard  to 
acts  done  and  contracts  made  by  parties,  affect- 
ing their  rights  and  interest8,is,  that  in  all  such 
cases  there  must  be  a  full  and  free  consent  to 
bind  the  parties.  CodSent  is  an  act  of  reaaoo  ac- 
companied by  deliberation,  the  mind  weighing 
as  in  a  balance,  the  good  and  evil  on  each  side; 
and,  therefore,  it  has  been  well  remarked  by  an 
able  commentator  upon  the  law  of  nature  and 
of  nations,  that  every  true  consent  suppoaea 
three  things:  first,  a  physical  power;  second,  a 
moral  power;  third,  a  serious  and  free  use  of 
them.  And  Grotius  has  added,  that  what  is  not 
done  with  a  deliberate  mind,  does  nut  come  un- 
der th6  class  of  perfect  obligations.  Story,  Jar., 
261,  sec.  222,  4th  ed. 

Circumstances  also  of  extreme  necessity  and 
distress  of  the  party,  although  not  accompanied 
by  any  direct  restraint  or  duress,  may,  in  like 
manner,  so  entirely  overcome  his  free  agency 
as  to  justify  the  court  in  setting  aside  Uie  coo- 
tract  by  made  him,  on  account  of  some  oppresa- 
ion,  or  undue  advantage,  or  imposition  attend - 
ent  upon  it.  Ibid.,  sec.  238. 
■  If  the  contract  be  entered  into  by  means  of 
violence  offered  to  the  will,  or  under  the  influ- 
ence of  undue  constraint,  the  party  may  avoid 
it  b^  the  plea  of  duress,  and  it  is  reouisitG  to  the 
validity  of  every  axreement,  that  it  be  the  result 
of  a  free  and  dona  Juieexercise  of  the  wiU.  Kent, 
Com.,  453. 

Compulsory  receipts  in  full,  given  by  a  Pmrtj 
to  obtain  his  oflEiclal  vouchers  and  a  partial  pay- 
ment thereon,  may  be  set  aside  and  disregarded 
for  the  same  reasons  that  compulsory  paymeota 
may  be  recovered  back  by  a  suit  at  law. 

For  a  collection  of  cases  on  this  point,  see  8 
Freem.  111.  Dig.,  Payment,  p.  1280,  iinder  lh« 
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betd  of  compulaorr  payments,  1  lb.,  Evidence, 
8;  Prima  Fade  Evidence,  see.  10. 

So  on  the  other  hand: 

"Where  money  is  paid  on  a  fair  and  deliber- 
lie  compromise  of  a  doubted  and  doubtful  right, 
both  parties  standine  on  equal  rights  terms.and 
respectively  taking  tneir  chances  of  the  result, 
it  cannot  uid  it  ought  not  to  be  recovered  back. 

A  payotent  cannot  be  voluntary,  unless  it  be 
made  in  the  exercise  of  a  free  will. 

Sturgety.  U.  8.,  Dev.  (Ct.  of  CI.),  181;  flee, 
ibo,  Broom,  lieg.  Max.,  Eng.  ed.,  pp.  208,  204. 

The  appellee  confidently  submits  totbeindg- 
ment  of  this  court,  that  be  has  fully  establishra 
his  two  main  propoutions: 

1.  That  the  contracts  on  which  he  claimB  to 
recover  were  made  or  ratified  by  competent  le- 
gal authority,  and  that  the  government  is  bound 
by  the  terms  of  those  contracts,  as  found  by  the 
judgment  of  the  Court  of  Claims. 

3.  That  the  receipt  of  the  claimant  is  no  bar 
to  the  recovery  of  the  balance  due  on  those  con- 
tncts,  under  we  facts  found  in  this  case;  and 
that,  therefore,  the  judgment  of  Qte  Court  of 
Claiins  must  be  affirmed. 

Mr.  Juitiee  NeUon  delivered  the  opinion  of 
the  court: 
This  is  an  appeal  from  the  Court  of  Claims. 
The  suit  is  founded  on  a  petition  of  Adams, 
claiming  a  balance  against  the  government  on 
eontracts  with  Oenenl  Fremont,  commanding 
the  Western  Military  District,  for  the  construe- 
tioD  of  a  certain  number  of  mortar-boats  and 
steam  tuK-lxMta  to  be  used  on  the  western  rivers 
in  the  late  civil  war.  The  contracts  are  alleged 
to  have  been  made  on  or  about  the  24th  of  Au- 
gnst,  1861,  for  the  mortar-boats,  at  a  cost  of  $8,- 
230  each,  and  on  or  about  the  lOth  September 
following,  for  the  steam  tug  boats,  at  the  cost 
of  $2, 500  each.  The  petitioner  was  also  to  build 
caUns  and  pilot  houses,  and  construct  steering 
^>paratus  and  windlasses  on  said  steam  tugs, 
for  which  he  was  to  receive  the  sum  of  $1,800 
in  addition  for  each  boat. 

After  these  boats  were  constructed,  they  were 
received  into  the  service  of  the  government  by 
the  orders  of  the  Secretary  of  w  ar.  This  was 
the  latter  part  of  November,  1861.  Previous  to 
this,  on  the  14th  October  of  that  year.  General 
Fremont  was  superseded  in  his  command.  And, 
in  oonsei^uence  of  representations  of  frauds  and 
imgolanties  committed  by  Qeneral  McKinstry, 
the  chief  quartermaster  of  the  army  of  this  mili- 
tary district,  who  had  cliarge  of  making  the 
contracts  for  supplies  and  materials  necessary 
for  equipping  the  troops  for  the  expedition  con 
templatea,  and  who  made  the  contracts.among 
■nany  others  in  question,  the  Secretary  of  War, 
by  order  of  the  President,  suspended  payments 
npon  all  contracts  within  the  department,  until 
•n  investigation  could  be  bad  into  the  charges 
thoimade. 

This  (^oer  was  afterwards  dishonorably  dis- 
niaed  tbeservioe  for  frauds  found  to  have  been 
eooifflitted  against  the  government,  while  serv- 
ing IS  cliief  quartermaster  of  this  army,  and 
*ft«r  his  suspension,  on  the  25th  October,  1861, 
the  Secretary,  by  like  order,  appointed  a  Board 
of  Commissioners  "To  examine  and  report  to 
the  Secretary  of  War  upon  ail  unsettled  claims 
sgainst  the  military  department  of  the  west,  that 
•  had  originated  prior  to  the  14th  October,  1861, 
SeeTWAii. 


the  day  General  Fr6mont  had  been  superseded. " 
This  Board,  composed  of  three  gentlemen  of  the 
highest  intelligence  and  character,  without  de- 
lay met  at  the  City  of  St.  Louis,  the  head-quar- 
ters of  the  military  dspartment  in  which  the  ir- 
regularities and  frauds  in  its  administration,  as 
cbarged.had  been  committed,  and  entered  upon 
their  duties;  first  giving  notice  to  all  persons 
holding  claims  against  the  government,  to  pre- 
sent them  for  examination,  with  such  proofs 
and  explanations  as  the  claimant  might  think 
prqper  to  exhibit. 

Under  this  notice  the  petitioner,  on  the  10th 
December,  1861,  presented  his  chdms,  which 
were  as  follows: 

United  Staiet  to  Theodore  Adami,  Dr. 

For  building  88  mortar-boats  for  the 
United  States,  as  per  order  of  Maj- 
or-Genend  Fremont  herewith  at 
tached,  dated  August  24, 1861. .  .$818,000.00 
Deduct  this  amount  paid  by 
Major  McKinstry   on 

the day  of . .  $76,000 

Deduct  this  amount  paid  by 
Major  A.  Allen,  Quarter- 
master, 7th  to  12th  No- 
vember  $55,000 

Total  to  be  deducted, $180,000.00 

Balance  duis $188,500.00 

On  this  account  the  CommissioneiB 
allowed  the  petitioner $70,950.24 

United  Slate*  to  Theodore  Adaimt,  Dr. 

For  building  4  hulls  for  tug  boats  for 
the  United  States,  as  per  contract 
herewith,  dated  September  10, 
1861,  by  Major  McKinstry,  Quar- 
termaster, at  $2,600  each $10,000.00 

For  buildine  4  hulls  for  tug- boats  for 
the  United  States,  as  per  contract 
herewith,  by  Major  McKinstry, 
Quartermaster,  dated  September 
21,  1661,  at  $2,600  each, $10,000.00 

For  building  8  cabins  for  tug-boats 
for  the  United  States,  as  per  con- 
tract herewith.dated  September  20, 
1861,  by  Major  McKinstry,  Quar- 
termaster, for  $1,800  each $14,400.00 

r4  400.00 
9,'000.00 

Balance $26,400.00 

On  this  account  the  said  Commission- 
ers, deducting  tlierefrom  $5,204 
from  the  charge  for  tug-boats,  al- 
lowed the  petitioner $20,196.00 

For  these  several  sums,  $75,950.24  and  $20,- 
196.00,  this  Board  gave  vouchers  to  the  claim- 
ant as  due  from  the  government  on  these  con- 
tracts, and  received  from  him  a  receipt  in  full 
of  all  demands,  which  he  signed  under  protest. 
When  the  papers  were  exchanged,  does  not  ap- 
pear; but  not  long  afterwards,  on  the  11th 
March,  1862,  Congress  passed  the  following 
Joint  Besolution:  " 

"Resolved,  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica, in  Congress  assembled,  that  all  sums  al- 
lowed to  be  due  from  the  United  States  to  in  - 
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dividuak,  companies  or  corporations  by  the 
Commission  Iieretofore  appointed  by  the  Secre- 
tary of  War  (for  the  investigation  of  military 
claims  against  the  Department  of  the  West) 
composed  of  David  V^is,  Joseph  Holt,  and 
Hugh  Campbell,  now  sitting  at  St.  Louis  Mis- 
soun,  shall  l>e  deemed  to  be  due  and  payable, 
and  shall  be  paid  by  the  disbursing  oflScer, 
either  at  St.  Louis  or  Washington,  in  eacli 
case  upon  the  presentation  of  the  voucher  with 
the  Commissioners'  certificate  thereon,  in  any 
form  plainly  indicating  the  allowance  of  the 
claim,  and  to  what  amount.  This  Resolution 
shall  apply  only  to  claims  and  contracts  for 
service,  labor  or  materials,  and  for  subsistence, 
clothing,  transportation,  arms,  supplies  and 
the  purchase,  hire  and  construction  of  vessels." 

Under  this  Resolution  the  claimant,  now  pe- 
titioner, presented  his  vouchers  and  received 
payment  of  the  several  sums  allowed  by  the 
Board. 

As  has  already  been  seen,  the  present  suit 
was  brought  by  the  petitioner  against  the  gov- 
ernment, to  recover  the  balance  of  the  contract 
price  of  these  mortar  and  steam  tug- boats,  with 
their  fixtures,  over  and  above  the  amount  al- 
lowed by  the  Board,  after  an  investigation  in- 
to the  merits,  and  the  payment  of  the  same 
under  this  Joint  Resolution. 

There  has  been  a  good  deal  of  discussion  be- 
tween the  learned  counsel  upon  the  questions, 
whether  or  not  Oenerai  Fremont  possessed 
competent  power,  as  commander  of  the  mili- 
tary department,  to  make  a  valid  contract  with 
the  petitioner  for  the  construction  of  the  boats, 
in  the  absence  of  any  authority  from  the  Quar- 
termaster General  or  Secretary  of  War;  and  if 
not,  whether  the  delivery  of  the  boats,  accept- 
ance by  the  Secretary,  and  employment  in  the 
service  of  the  government,  did  not  operate  as  a 
ratification  of  the  same?  In  the  view  the  court 
have  taken  of  the  case,  it  is  not  material  how 
these  questions  are  answered.  For  the  pur- 
poses of  the  decision,  we  may  admit  the  com- 
petency of  the  power. 

The  Secretary  of  War,  subject  to  the  author- 
ity of  the  President,  is  at  the  head  of  the  de- 
partment of  the  government  on  whom  the 
duty  devolved  to  provide  these  boats  for  the 
military  expedition  in  contemplation  by  Oen 
eral  Fremont,  after  their  construction  had  been 
determined  on.  The  head  of  the  appropriate 
bureau  of  this  branch  of  the  service  is  the 
Quartermaster  General,  who  is  under  the  direc- 
tion of  the  Secretary.  1  Stat,  at  L.,  696:  4 
lb.,  173;  5  lb..  267;  Reg.,  1861,  art.  1064. 
And  whether  the  contracts  for  the  construction 
were  made  by  General  Fremont  or  by  the 
Quartermaster-General,  the  source  of  the  au- 
thority is  the  head  of  the  War  Department. 
And  whether  he  makes  the  contracts  himself, 
or  confers  the  authority  upon  others,  it  is  his 
duty  to  soe  that  thev  are  properly  and  faith- 
fully executed;  and  if  he  Ixicomessatiefled  that 
contracts  which  he  has  made  himself  are  being 
fraudulently  executed,  or  those  made  by  others 
were  made  in  disregard  of  the  rights  of  the 
government,  or  with  the  intent  to  defraud  it, 
or  are  being  unfaithfully  executed,  it  is  his 
duty  to  interpose,  arrest  the  execution,  and 
adopt  effectual  measures  to  protect  the  govern- 
ment against  the  dishonesty  of  subordinates. 
This  duty  is  too  plain  and  imperative  to  call 


for  comments.  As  the  head  of  the  department 
under  whose  charge  the  contracts  were  made 
and  were  being  carried  into  execution,  and 
over  which  he  had  the  superintendence  and 
control,  he  was  responsible  to  the  government 
for  any  detriment  to  its  interests  which  it  was 
reasonably  within  his  power  to  prevent  or  rem- 
edy. We  do  not  agree,  therefore,  that  there 
was  anything  unusual,  harsh  or  un]asti6able 
on  the  part  of  the  Secretary,  if  there  existed 
well  grounded  suspicions  or  facts  unexplained, 
tending  strongly  to  the  conclusion  that  con- 
tracts had  been  entered  into,  and  debts  incur- 
red, within  this  military  district,  in  diBregsrd 
of  the  rights  of  the  government,  in  issuing  the 
order  to  suspend  the  payment  of  all  cfidms 
against  it.  This  was  a  proper  if  not  an  indis- 
pensable step  to  prevent  the  consummation  of 
the  frauds.  He  would  have  been  recreant  to 
his  duty  if  he  had  acted  otherwise :  and  after 
having  thus  suspended  these  claims  upon 
grounds  and  for  the  reason  stated,  which  we 
are  of  opinion  fully  justified  him,  unless  some 
provision  had  been  made  affording  an  immedi- 
ate opportunity  to  the  claimants  to  exhibit  their 
claims,  and  establish  their  justice  and  inte^ty, 
their  only  remedy  would  have  been  an  appcwl 
to  Congress  or  to  the  Court  of  Claims,  whi<A, 
as  then  organized,  had  no  power  to   render 

dpient  against  the  Government.  Both  these 
les  were  soon  to  be  in  session  at  Washing*- 
ton,  so  that,  without  any  great  delay,  they 
could  have  been  presented  there,  examined  and 
allowed  or  rejected.  But  these  tribunals  were 
distant  from  the  place  where  these  contracts 
had  been  made  and  were  being  carried  into  ex- 
ecution, and  a  resort  to  them  would  have  occa- 
sioned delay  and  involved  much  expense.  Un- 
der these  circumstances,  although  thev  were 
the  appropriate  and,  we  may  say,  only  legal 
tribunals  to  investigate  and  adjust  claims  that 
the  heads  of  departments  had  felt  It  their  dutr 
to  suspend  or  reject,  it  was  fit  and  commend- 
able in  the  Secretary,  to  appoint  this  Board  of 
Commissioners  to  meet  at  once  at  a  place  where 
all  the  transactions  had  occurred  out  of  whicJt 
the  claims  and  demands  in  dispute  originated. 
It  was  impracticable  for  the  Secretary  himself 
to  hear  and  adjust  them,  even  if  the  parties 
had  desired  it  The  only  immediate  relief. 
therefore,  within  his  power  to  provide,  oonrist- 
ent  with  his  duty  nnder  the  circumstances,  was 
to  appoint  persons  to  represent  him. 

We  agree  tliat  this  Board  possessed  no  au- 
thority, nor  would  the  Secretary,  if  he  had  ap- 
peared in  person,  have  possessed  any,  to  com- 
pel a  hearing  and  adjustment  of  the  claims,  nor 
did  they  hold  themselves  out  as  possessing  any 
such  authority.  The  Board  were  constHuted 
for  the  simple  purpose  of  affording  to  sudi 
claimants  as  might  desire  a  tribunal  to  speedily 
bear  and  decide  upon  their  claims,  without  tte 
delay  and  expense  of  resorting  to  those  which 
the  law  Iiad  recognized  or  provided.  It  was  lo 
relieve  them  from  the  hardship  resulting  I 
the  suspension  of  the  payment,  so  far  as  ^ 
the  power  of  the  Secretary ;  a  suspension  ^ 
he  had  felt  compelled  to  order,  under  the  < 
cumstances,  from  a  sense  of  duty  to 
ment  We  cannot,  therefore,  appredata  tkf 
force  of  the  argument  that  has  been  urgail  ^b 
behalf  of  these  claimants,  that  the  facdH^lhat 
furnished  by  tlie  Board  to  liear  and  pass  apos 
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their  claimii,  In  some  way  operated  compulso- 
rihr,  to  sabmit  ihem  for  investigation;  not  le- 
gaily  but  morally;  and  that  their  necessities 
compelled  them  to  aeek  this  early  opportunity 
to  have  them  heard  and  adjusted.  This,  we 
think,  a  misapprehension.  It  was  not  so  much 
the  presence  of  this  board  that  compelled  the 
submission,  if  any  compulsion  existed,  but  the 
certainty,  if  the  opportunity  was  not  accepted, 
thev  would  be  obliged  to  encounter  the  delay 
iDQ  expense  of  an  application  to  Congress  or 
the  Court  of  Claims.  The  constitution  of  the 
Board  presented  simply  a  choice  of  tribunals  to 
hear  these  claims.  It  was  their  preference  for 
the  tribunal  sitting  in  their  midst,  and  the  high 
character  of  its  members,  that  controlled  tne 
dudce.  This  tribunal  also  afforded  an  addi- 
tional advantage  over  the  others,  namely :  that 
if  after  the  hearing  and  adjustment  of  the 
claims  the  claimants  were  not  satisfied,  they 
were  free  to  dissent,  and  look  for  redress  to  the 
only  legal  tribunals  provided  in  such  cases. 

It  has  been  strongly  argued  that  the  receipt  in 
foil  of  all  demands,  which  the  Board  exacted 
(torn  the  claimant  before  the  delivery  of  the 
voucher,  or  finding,  was  unauthorized ;  or.  if  au- 
thorized, that  it  is  no  bar  to  that  portion  of  the 
original  claim  rejected  by  the  Board,  as  it  is  an 
instrument  subject  to  an  explanation:  that  a 
receipt  for  payment  in  full,  when  only  part  of 
the  debt  is  paid,  is  no  defense  to  an  action  for 
the  balance;  and,  further,  that  it  was  signed 
under  protest.  In  the  view  we  have  taken  of 
the  case,  the  giving  of  this  receipt  is  of  no  legal 
importance.  The  bar  to  any  further  legal  de- 
nuuid  against  the  government  does  not  rest  upon 
this  acquittance,  but  upon  the  voluntary  sub- 
miwion  of  the  claims  to  the  Board  ;the  hearing, 
ud  final  decision  thereon;  the  receipt  of  the 
vouchers  containing  the  sum  or  amount  found 
due  to  the  claimant ;  and  the  acceptance  of  the 
ptymeot  of  that  amount,  under  the  Act  of  Con- 
ireag  providing  therefor.  From  the  time  the 
Secretary  issued  his  order,  suspnding  the  pay- 
ment, and  which  we  have  held  was  well  justi- 
fied, under  the  circumstances,  they  must  be  re- 
garded as  claims  disputed  by  the  government; 
and  unless  this  Board  had  been  constituted, 
could  have  been  adjusted  only  by  Congress  or 
the  Coart  of  Claims.  They  fell  within  that  mass 
of  claims  which  the  heads  of  the  several  depart- 
ments had  refused  to  adjust  according  to  the 
views  of  the  claimants,  and  this  was  the  char- 
acter that  attached  to  them  when  presented  be- 
fore the  board.  We  do  not  doubt  but  that  there 
have  been,  and  may  be  hereafter,  cases  where 
WTments  have  been  mistakenly  or  wrong- 
lauy  withheld,  and  the  claimant  compelled 
either  to  give  up  his  claim  or  seek  redress  be- 
fore the  appropriate  tribunals,  existing  at  the 
lime,  to  h^  and  determine  them.  But  this  is 
no  aigument  against  the  power  or  right  of  the 
head*  of  the  departments  to  refuse  the  payment. 
What  other  remedy  has  the  government  to  ar- 
rat  the  execution  of  fraudulent  contracts,  made 
l9  its  subordinates,  or  the  unfaithful  execution 
m  themf  In  such  cases  the  courts  are  open  to 
protect  the  rights  of  private  individuals,  but 
this  remedy  is  una^lable  to  the  government. 
The  multitude  of  agents,  ofiScial  and  otherwise, 
which  it  is  obliged  to  employ  in  conducting  its 
affairs,  render  this  remedy  utterly  impracti 
cable.  Unless,  therefore,  some  power  exists  in 
See  7  Wall. 


the  government,  summarily,  to  interfere,  and 
arrest  the  frauds  and  irregularities  committed 
against  it,  they  must  be  allowed  to  go  on  to  con- 
summation. No  one,  we  think,  on  reflection, 
will  deny  this  power. 

A  good  deal  of  the  argument  on  the  part  of 
the  claimant  in  support  of  the  rij^ht  to  recover 
the  contract  price  of  these  boats,  is  placed  upon 
the  nound  of  the  absence  of  any  authority  in 
the  Board  of  Commissioners  to  pass,  in  invitum, 
upon  the  claims.  We  have  conceded  this  want 
of  authority.  They  possessed  do  judicial  power, 
nor  did  they  claim  to  exercise  any.  The  gov- 
ernment having  suspended  all  payment  upon 
the  contracts  upon  allegations  of  frauds  and  ir- 
regularities, until  an  inquiry  could  be  had  in  re- 
spect to  them,  appointed  this  Board  as  a  favor 
to  its  creditors,  to  enable  those  who  might  de- 
sire it  to  have  an  immediate  investii^tion.  It 
was  an  act  of  kindness  to  them.  They  were 
left  free,  however,  to  present  or  withhold  their 
claims  But  we  find  nothing  in  the  constitution 
of  the  Board,  or  in  its  proceedings,  or  in  the 
proceeding;  on  the  part  of  the  government,  in- 
dicating expressly,  or  by  implication,  that  when 
the  investigation  was  thus  voluntarily  submit- 
ted to,  the  amount  adjusted,  and  the  acceptance 
of  payment  by  the  claimant,  the  procet^ding 
was  not  to  be  final.  It  could  hardly  have  been 
supposed  or  believed  by  the  claimants  them- 
selves, that  the  government  would  have  gone 
to  the  expense  of  furnishing  them  a  tribunal  in 
their  midst  for  this  investigation,  and  subject  it- 
self also  to  the  expense  of  carrying  it  on  in  the 
cases  submitted  to  its  cognizance  as  a  matter  of 
mere  preliminary  inquiry  to  adjust  parts  or  por- 
tions of  a  contract,  and  make  advances  thereon, 
leaving  the  residue  for  further  litigation  before 
Congress  or  Ihe  Court  uf  Claims.  This  is  not 
the  course  of  litigation  between  private  parties. 
They  are  not  allowed  to  split  up  an  entire  con- 
tract or  demand  into  several  paris;  and  weare  not 
aware  of  any  reason  for  an  exception  to  the  rule 
in  a  proceeding  against  the  government.  We 
cannot  think  that  a  further  hearing  before  any 
other  tribunal  of  the  same  matters  was  within 
the  contemplation  of  either  partv. 

The  hearing  before  this  Board  was  had  more 
than  a  year  before  the  present  Court  of  Claims 
was  established,  under  the  Act  of  Congress  of 
March  3, 1863,  which  authorizes  suits  and  judg- 
ments against  the  government.  Previously, 
the  only  remedy  of  the  creditor  was  by  an  ap- 
plication to  Congress  or  to  the  Court  of  Claims, 
which  was  established  in  1835,  but  possessed  no 
authority  to  render  judgment  against  it.  It  was 
was  but  a  commission  appointed  by  the  gov- 
ernment to  hear  and  pass  upon  claims,  but 
whose  determination  had  no  force  till  confirmed 
by  Congress.  It  differed  from  the  commission 
in  the  present  case,  as  it  was  establisiied  by  law, 
and  had  general  authority  to  hear  all  claims; 
but,  so  far  as  respects  the  cases  of  voiuntarv 
submission  l)efore  the  Beard,  we  regard  the  find- 
ing, followed  by  acceptance  of  payment,  as 
conclusive  upon  the  claim  as  if  it  haa  been  be- 
fore this  first  Court  of  Claims,  and  heard  and 
decided  there,  and  the  amount  found  due  paid 
by  the  government.  Now,  we  suppose  that  it 
would  be  an  error  in  the  Court  of  Claims,  as  at 
present  constituted,  with  power  to  render  judg- 
ment against  the  government,  to  hear  and  re- 
vise the  allowance  of  a  claim  already  heard  and 
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decided  upon  by  Congress,  or  by  the  former 
Court  of  Claims,  and  payment  made,  even  if 
the  claimant  was  not  satisned.  And,  we  think, 
it  is  equally  error,  in  the  present  case,  upon  the 
same  principle  and  for  the  same  reasons. 

Indeed,  unless  the  claimant  is  barred,  under 
Uie  circumstances  stated,  it  would  be  difficult 
for  the  government  to  determine  when  there 
would  be  an  end  to  claims  put  forth  against  it, 
as  there  is  no  Statute  of  Limitations,  of  which 
we  are  aware,  applicable  to  them  before  this 
court. 

7^  judgment  of  the  eourt  it,  Aat  tht  decree 
mv*t  be  reverted,  and  the  eauee  remandtd,  with 
direetiont  to  enter  a  decree  ditmitting  the  petition. 

8. 0.-«  WalL,  101 :  9  Wall.,  SM. 
Cited— 15  Wall.,  »6 :  U  WaU.,  fifiO ;  17  Wall^  73 ;  108 
U.  S.,fiBS. 


THE  UNITED  STATES,  Appt., 

V. 

ALBERT  L.  MOWRT. 
Award  of  Oommiiiioners  a  bar  to  further  claim. 

n.  B.  V.  Adams,  ante,  Z4B.  followed. 

Aooeptanoe  of  an  award  of  a  Board  of  Commla- 
donere,  upon  a  claim  a^^nst  the  government.  Is  a 
bar  acalnst  any  further  allowance  by  the  Court  of 
Claims. 

[No.  186  ] 
Argued  Mar.  SI,  1869.    Decided  Apr.  IS,  1869. 

A  PPEAL  from  the  Court  of  Claims. 

The  case  is  stated  Irr  the  court  See,  also, 
the  preceding  case  of  U.  8.  v.  Adamt. 

Mettri.  "E.  R.  Hoar,  Atty-Cfen.,  T.  L. 
Dickey,  A*it.  Atty-Oen.,  and  E,  P.  Norton, 
for  appellants. 

Meitrt.  R.  M.  Corwine  and  J.  M.  GarlMe, 
fat  appellee. 

Mr.  Jiutiee  Nelson  delivered  the  opinion  of 
the  court : 

Tills  is  an  appeal  from  the  Court  of  Claims. 

The  petition  of  Mowry  sets  forth  that  rail- 
road cars  were  needed  on  the  Pacific  Railroad 
in  Missouri,  for  the  transportation  of  men  and 
supplies  in  the  Military  Department  of  the 
West,  then  in  command  of  General  Fremont; 
and  that,  on  the  22d  September,  1861,  he  madea 
contract  with  Chief  Quartermaster  McKinstry, 
at  the  head  of  that  department  under  General 
Fremont,  to  construct  fifty  box  cars  and  fifty 
platform  cars,  the  former  for  $825  each,  and 
the  latter  for  $700  each.  These  cars  were  aft- 
erwards constructed,  approved  and  taken  into 
the  service  of  the  government. 

The  payment  of  the  price  on  this  contract, 
was,among  many  others  within  that  military  dis- 
trict, suspended  upon  allegationH  of  fraudi  and 
irregularities  committed  therein,  and  a  Board  of 
Commissioners  appointed  to  investigate  them 
and  report  to  the  Secretary  of  War.  The  pe- 
titioner presented  his  claim  before  this  Board, 
charghi^  the  contract  price,  amounling;  to  |76,- 
260.  This  Board,  after  investigation,  allowed  to 
the  petitioner  f  S8,750,  and  gave  him  a  voucher 
for  that  amount,  the  payment  of  which  was  ac- 
cepted by  him  from  the  government,  as  pro- 
vided for  by  an  Act  of  Congress.  The  Court 
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of  Claims  allowed  the  balance  of  the  contract 
price,  $17,250. 
The  case  falls  within  the  decision  of  this  court 

Just  rendered  in  the  case  of  U.  S.  v.  Adanu, 
ante.  249].  Under  the  circumstances,  the  pe- 
titioner is  concluded  by  the  finding  of  the 
Board  and  acceptance  of  payment. 

TTie  decree  mittt  be  reverted,  and  the  eaute  re- 
manded, with  direeiioTU  to  enter  decree  ditmietinff 
the  petition. 


UNITED  STATES.  Appt., 

c. 

SAMUEL  J.  MORGAN; 

SAME  r.  JONATHAN  P.  BURTON; 

SAME  t.  OLIVER  H.  6EFFR0Y; 

Ain> 

SAME  «.  BENJAMIN  HIGDON. 

V.  B.  V.  Adams,  ante,  2M,  followed. 

Aooeptanoe  of  an  award  of  less  than  the  amount 
of  a  claim  against  the  government,  made  by  a 
Board  of  Commissioners,  Is  a  bar  to  further  claim. 

[Noe.  191.  192.  193, 197.] 
Argued  Mar.  i9,  1869.    Decided  Apr.  It,  1869. 

A  PPKALS  from  the  Court  of  Claims. 

The  facts  of  these  cases  sufi9ciently  appear 
in  the  opinion  of  the  court.  Bee,  also,  the  re- 
port of  the  case  of  U.  8.  v.  Adamt,  juat 
preceding  the  last  case  above. 

ilfe««r«.  E.  B.  Hoar,  Atty-Oen.,  T.  I<. 
Dickey,  Ata.  Atty-Oen.,  and  E.  P.  Norton, 
for  appellant. 

Meitrt.  J.  H.  Carlisle,  J.  D.  MePherton, 
and  R.  W.  Corwine,  for  appellees. 

Mr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

[in  No.  191  as  follows] : 

This  is  an  appeal  from  the  Court  of  Claims. 

The  petition  in  this  case  sets  forth  that  Mor- 
gan, under  a  contract  with  the  government,  in 
September,  1861,  purchased  623  horses,  for 
which  he  was  to  leceive  $130  each;  that  the 
government  has  refused  to  pay  the  price  accord- 
ing to  the  contract,  and  that  a  balance  remain* 
of  $7,830.  This  contract  was  made  with  the 
petitioner  by  Reeside,  an  agent  of  General 
Fremont,  who  had  been  authorized  to  purchase 
two  thousand  horses  for  his  military  depart- 
ment, at  the  price  stated  above. 

The  claim  was  presented  to  the  Board  of 
Commissioners  appointed  to  investigate  con- 
tracts made  in  this  department  and,  after  an  ex- 
amination into  the  claim,  it  was  reduced  $7,- 
830,  the  Board  allowing  only  $116  per  head  for 
the  horses  instead  of  $130,  the  contract  price; 
and  gave  to  the  claimant  a  voucher  for  the 
amount  at  this  rate,  $60,076,  {nymcnt  of  which 
was  afterwards  accepted  by  him  from  the  gov- 
ernment. 

The  Court  of  Claims  decreed  in  his  favor  the 
contract  price,  deducting  the  alx)ve  pwyment. 
The  case  falls  within  the  decision  of  u.  8.  v. 
Adams  [ante,  249],  and  this  decree  must,  tiiere- 
foie,  be  reversed. 

The  COM  M  remanded,  ieithdireetiont  todiitmitt 
tfie  petition. 

74  U.  S. 
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Nos.  IM,  193, 197. 

Mr.  J\t»tiee  Nelson  delivered  the  opinion  in 
11mm  cimb,  m  follows: 

Tben  are  in  caees  of  contmctg  made  by  Ree- 
■ide  with  the  claimants  for  the  purchase  of 
honei,  under  the  same  circumstanoeg  as  stated 
In  the  case  of  U.  8.  v.  Morgan,  and  must  fol- 
low the  Hune  result 

Tht  deare$  of  the  Court  of  (Hainu  in  oaeh  com 
MiMf  i«  rvwrMd,  and  tKt  tauM*  remanded,  with 
arteHenu  to  dumi$$  the  petiUom. 


THE  CITY  OP  CHICAGO,  Appt., 

V. 

BIOELOW,  Admr.  of  Samttkl  Nicholson. 

• 
Motioiu  to  di»mis$  and  for  cerUorari,  denied — 
omistion  in  record,  how  tupplied. 

nii  oourt  will  not  dlsmlas,  twoause  the  reoord 
ifaowi  DO  allowance  of  appeal,  when  It  Is  shown  by 
iffldaWt  that  an  appeal  was  actually  allowed. 

Time  will  be  given  to  move  for  an  entry  nune  pro 
(me.  In  the  circuit  court,  of  the  allowance  of  ap- 
peal. 

A  motion  for  a  eertiorari  will  not  be  granted  when 
It  sppean  that  nothlnK  is  omitted  from  the  record, 
whlcb  Is  of  reoord  In  the  court  below. 

If  an  entry  of  the  allowance  of  the  appeal  shall  be 
made  by  the  circuit  court,  the  motion  for  certiorari 
may  be  renewed. 

[No.  18S.1 
Argued  Apr.  9,  1869.      Beaded  Apr.  It,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
IlUneis. 

The  bin  in  this  case  was  filed  in  the  court  be- 
low b;  the  appellee,  to  recover  damages  result- 
ing from  an  alleged  infringement  of  certain  let- 
tert  patent,  and  for  an  injunction. 

The  court  below  having  entered  a  decree  in 
favor  of  the  complainant,  the  defendant  took  an 
appeal  to  this  court. 

&  further  statement  of  the  case  appears  in 
the  opinion  of  the  oourt. 

On  a  motion  for  a  eetrtiarari  \ty  the  appellant, 
and  a  motion  to  dismiss  by  the  appellee. 

Ibmr*.  B.  R  Ourtii  and  8.  A.  Irwiii,  for 
apeUant. 

Memrt.  Goodwin  A  Lamed  and  M.  H.  Cmp- 
yeator,  for  appellee. 

Mr.  ChitfJvutiee  CIuMe  delivered  the  opin- 
ion of  the  court: 

The  record  shows  no  allowance  of  appeal  in 
the  court  below,  and  this  is  usually  a  suflScient 
grooikd  for  dismissal. 

But  it  appears  from  affidavits,  that  an  appeal 
WIS  ic  fact  prayed  and  allowed:  and  that  the 
CMidition  of  the  record  is  due  to  the  omission  of 
ihe  clerk  below  to  make  the  proper  entry. 

Under  these  circumstances  we  think  that 
neither  the  motion  of  Mr.  Carpenter  to  dismiss 
nor  the  motion  of  Mr.  Irviu  for  a  eertiorari 
■koold  be  allowed. 

We  cannot  dismiss  for  the  want  of  an  allow- 
aoce  of  an  appeal,  when  it  is  satisfactorily 
•hown  by  the  affidavits  that  an  appeal  was  act- 
Bally  aUowed,  without  giving  the  appellant  the 
wpottuoity  to  make  record  proof  of  the  fact. 
Nor  can  we  allow  a  e«r(t<>rart,  when  it  appears 
that  nothing  is  omitted  from  the  record  which 
iaof  reoord  In  the  court  below. 

The  cause  will  be  passed  until  the  second 
fiee  7  Wau,.  U.  a.,  Book  19. 


Monday  of  October.that  the  counsel  for  the  ap- 
pellant may  move  upon  proper  showing  for  an 
entry,  n»n«  pro  tune,  oi  the  prayer  and  neces- 
sanr  allowance  of  appeal,  in  the  circuit  court. 
If  »ueh  an  entry  shall  be  made  by  direction  of 
ihe  Uireuit  Court,  the  motion  for  certiorari  may  be 
hereafter  renewed. 


JESSE  RIDDLESBARGER,  PlffinBrr., 
«. 
THE  HARTFORD  FIRE  INURANCE  COM 
PANY   OF   HARTFORD,    CONNECTI- 

OUT. 

(See  S.  C,  7  Wall.,  380-388.) 

Limitation  eiauee  in  policy,  valid — teeond  aetion 
— etatute  of  State,  inoperative  upon. 

A  condition  in  a  poUcv  of  Insurance  against  the 
malntenaiToe  of  any  action  to  recover  a  claim  upon 
the  policy,  unless  commenoed  within  twelve 
montos  aner  the  loss,  Is  valid. 

The  condition  Is  not  atfected  by  the  fact  that  a 
previous  action,  which  was  dismissed,  had  been 
commenced  within  that  period. 

The  statute  of  a  State,  which  allows  a  party 
who  suffers  a  nonsuit  In  an  action  to  bring  a  new 
action  for  the  same  cause  within  one  year  after- 
wards, does  not  affect  the  rights  of  the  parties  in 
such  case. 

[No.  186.] 
Argtted  Mar.  S9, 1869.    Decided  Apr.  It,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  .for  the  District  of  Missouri. 

This  case  arose  upon  a  petition  filed  in  the  St 
Louis  Court  of  Common  Pleas,  by  the  plaintiff 
in  error,  to  recover  gn  a  certain  policy  of  in- 
surance.- 

On  motion  of  the  defendant,  the  case  was  re- 
moved into  the  court  below.  Judgment  hav- 
ing been  entered  by  said  court  in  favor  of  the 
defendant,  the  plaintiS  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meetn.  Hnghea,  Denver  <t  Peek,  and  L. 
Janin.  for  plaintiff  in  error: 

1.  Parties  cannot  by  a  contract  agree  upon  a 
limitation  different  from  the  statutes  within 
which  suit  shall  be  brought,  or  the  rights  to  sue 
hall  be  barred. 

This  would  be  in  conflict  with  the  law  and  its 
policy.  P'rench  v.  Lafayette  Int.  Co.,  6  Mc- 
Lean, 461 ;  9  Ind. ,  448 ;  2  Ind. ,  102. 

This  is  an  attempt  to  bar  or  dischar^  a  right 
of  action  before  the  right  accrues.  It  is  a  well 
settled  principle,  that  a  release  can  only  operate 
upon  an  existing  tlaim. 

Co..  265;  4  Mass.,  688;  7  Mass.,  16S;  15 
Mass.,  110: 4 Pick..  368. 

Whv  has  a  condition  or  agreement  in  apolicy, 
provialng  that  all  disputes  arising  under  it 
shall  be  referred  to  arbitration,  been  held  to  be 
void?  Because  it  is  an  attempt  to  oust  the 
juiisdiction  of  the  courts. 

a  Am.,  1,245;  1  Phil.  Ins.,  23:5  Ohio  St, 
134 : 1  Wlls. .  129 ;  4  Watte,  41 ;  6  Har.  &  J. ,  413. 

The  contract  was  made  at  Kansas  City,  in 
the  State  of  Missouri,  and  was  made  with 
reference  to  the  then  existing  laws  of  that  State. 

That  law  became  a  part  of  the  contract  itself, 
and  to  that  law  we  must  look  in  giving  a  con- 
struction to  the  contract;  and,  so  far  as  the 
remedy  is  concerned,  when  suit  is  brought  in 
17  ,       257 
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that  State  to  enforce  a  right  growing  out  of 
that  contract,  the  law  of  that  State  must  alone 
goTem  and  determine. 

By  the  Statute  of  Limitations  (page  1048)  it 
was  provided  that  actions  of  this  kind  should  be 
brought  within  five  years  next  after  the  cause 
of  action  accured,  and  by  the  8d  section  of  the 
8d  uticle  it  is  provided,  that  if  any  action  shall 
have  been  commenced  within  the  times  re- 
spectively prescribed  by  the  preceding  articles, 
and  the  plaintifF  therein  suffeiB  a  nonsuit,' etc., 
su(^  plamtiff  mav  commence  a  new  action,  from 
time  to  time,  wiuiin  one  year  from  Uie  time  of 
such  nonsuit  suffered. 

It  is  believed  the  point  now  under  considera- 
tion has  never  been  adjudicated  and  settled  in 
this  court. 

In  1848  the  precise  question  came  up  for  ad- 
judication in  the  Circuit  Court  of  the  United 
States,  in  the  case  of  Oray  v.  Hartford  1m. 
Co.,  before  Mr.  Jtutke  Nelson,  reported  in  1 
Blatchf.  C.  C,  aSO;  and  he  decided  that, 
where  a  policy  of  insurance  provided  that  no 
action  Should  be  sustained  against  the  insurer 
founded  thereon,  unless  brought  within  twelve 
months  after  the  cause  of  action  accrued,  the 
lapse  of  time  in  such  case  of  such  suit  should 
be  deemed  conclusive  evidence  agunst  the 
claim  set  up;  and  beheld  that  such  a  provision 
was  valid  and  binding  between  the  parties,  and 
was  a  good  defense  to  a  suit  brought  on  the 
policy  more  than  twelve  months  af to:  the  cause 
«f  action  accrued. 

In  18SS  the  same  question  came  up  again  in 
the  Circuit  Court  of  the  United  States,  before 
Mr.  Judtiee  McLean  ^see  6  McL.,  462),  and  he 
decided  and  held,  "That  parties  cannot  by  a 
contract  agree  upon  a  limitation  different  from 
that  in  the  statute  within  which  suit  shall  be 
brought,  or  the  right  to  sue  be  barred ;"  and 
that  such  a  provision  was  no  bar  to  an  action 
brought  after  the  expiration  of  twelve  months 
from  the  time  the  cause  of  action  accrued. 

There  seems  to  be  a  conflict  of  opinion  be- 
tween these  two  eminent  judges,  and  the  ques- 
tion is  still  an  open  one  in  thu  court. 

There  is  also  a  conflict  of  opinion  in  the 
state  courts,  but  the  weight  of  authority  would 
seem  to  be  in  favor  of  the  validity  of  such 
contracta 

But  it  is  also  understood  that  this  court  does 
not  feel  itself  bound  by  the  decisions  of  state 
courts  in  cases  like  the  one  at  bar. 

But  those  dedsiona  show  that  the  validity  of 
such  a  contract  as  we  are  now  considering, 
is  still  an  open  question  in  the  state  courte. 

DvUon  V.  Vermor.t  Int.  Co.,  17  Vt.,  869; 
Woodbury  8av.  Bank  v.  Charter  Oak  Int.  Co., 
81  Conn.,  626;  Ri]^  v.  .iStna  Int.  Co.,  29 
Barb.,  6S2;  6  McLeui.  462;  0  Ind.,  448;  2 
Ind.,  102. 

2.  But  if  the  limitation  contract  in  the  policy, 
as  to  the  time  of  bringing  the  suit,  is  valid,  and 
binds  the  plaintiff  to  commence  his  action 
within  twelve  months  after  the  loss  accrued, 
then  it  is  insisted,  that  inasmuch  as  plaintiff 
did  commence  his  action  against  defendant 
within  the  prescribed  time,  to  wit:  June  10, 
1862,  in  the  Kansas  Citv  Court  of  Common 
Picas,  in  which  be  sought  to  recover  for  the 
came  cause  of  action,  and  none  other  than  he 
seeks  to  recover  for  in  this  suit,  to  which  de- 
fendant appeared  and  filed  an  answer  to  the 
8t8 


merite;  that  said  suit  was  pending  and  unde- 
cided in  said  court,  until  June  8,  1864,  when 
plaintiff  suffered  a  nonsuit  therein,  and  the 
present  cause  of  action  commenced  in  tiie  St. 
Louis  Court  of  Common  Pleas,  July  28, 1884, 
and  within  one  year  after  such  nonsuit  suf- 
fered; plaintiff  has  complied  with  the  condi- 
tion of  said  contract  as  to  time,  and  is  entitled 
under  said  contract,  and  the  then  existing  laws 
of  the  State  of  Missouri,  to  maintain  this  action. 

Haymaker  v.  Haymaker,  4  Ohio,  St.  274; 
Woodbury  8av.  Bank  v.  Charter  Oak  Ins.  Go., 
81  Conn.,  617. 

Mettrt.  Hnbbard  and  MeFarland,  for  de- 
fendant in  error: 

It  has  been  well  established  by  repeated  judi- 
cial decisions,  that  conditions  like  the  one  in 
question  are  valid  in  law^ 

F»>ria  Int.  Go.  v.  WhitehOl.  26  HI,  406; 
WiOiamt  v.  Mutual  Int.  Co.,  20  Yt.,  222;  WO- 
mmv.  J&nalnt.  Co.,  27  Vt.,  99;  JV:  W.  Int. 
Co.  V.  PKoeniie  Oa  Co..  81  Pa.,  448;  Brovn  v. 
.SStteanitaA  Int.  Co.,  24  Oa.,  101;  Porlage  Int. 
Co.  V.  Weit,  6  Ohio.,  St.,  602;  Ametbury  ▼. 
Bouditehlnt.  Co.,  6  Qn.j,  608;  i'Wtorov.  N.  T. 
Int.  Co.,  7  Gray,  61;  Garter  v.  Humbott  In*. 
Co.,  12  la..  287;  Sxmt  v.  Citv  In*.  Oa..  12  la.. 
871;  EagU  Int.  Co.  v.  LafayftU  Int.  Co..  9 
Ind.,  448;  Bipl/ey  v.  .^ma  Int.  Co.,  29  Barb.. 
662;  Qoodm  v.  Amotkeag  Int.  O?.,  20  N.  H.. 
78;  Brown  v.  in*.  Co..  5  R.  L,  894;  8.  C.  7 
R  L,  801:  Amet  v.  If.  T.  Int.  Co.,  14  N.  Y*. 
268;  Eetehum  v.  Prot.  Int.  Co.,  1  Allen  N.  B.. 
186-187;  Lampkiny.  WettemAtt.  CS».,Up.Caii., 
18  Q.  B.,  287,  861 ;  Promncial  Int.  Go.  v.  uStna 
Int.  Co.,  16  Up.  Can.,  Q.  B.,  145;  Gray  v.  Hart- 
ford Int.  Co.,  1  Blatchf..  280. 

But  it  is  claimed  that,  by  a  statute  of  Mis- 
souri, the  limitation  contained  in  the  contract 
was  so  enlarged  as  to  admit  of  a  second  suit  at 
any  time  witnin  one  year  after  the  discontinu- 
ance of  the  first. 

The  iteUtut  and  rights  of  the  parties  with 
reference  to  this  question,  are  purelv  matters 
of  contract,  and  to  be  determined  solely  by  the 
provisions  of  the  contract.  The  parties  have 
made  their  own  standard  of  limitations  and 
rights.  If  they  are  not  bound  by  the  general 
limitations  of  Uie  statute,  for  the  same  reason 
they  are  not  bound  by  the  savings  of  that  stat- 
ute. There  is  no  escape  from  tms  ooncludon, 
except  by  holding  the  condition  to  be  null  and 
void. 

Wilton  V.  uStna  Int.  Co.,  27  Vt.,  99;  Brown, 
V.  Int.  Co.,TR.  1,301. 

But,  assuming  the  statute  to  be  applicable  to 
this  class  of  cases,  the  plaintiff  is  not  barred 
by  it  unless  he  suffered  a  nonsuit  in  the  first 
action. 

It  is  submitted:  1,  that  the  plaintiff  is  not 
within  the  equities  and  meaning  of  the  statute, 
for  these  were  intended  to  cover  only  cases  of 
accidental  miscarriage;  nor,  2,  is  he  within  the 
letter  of  the  statute.  Tor  in  no  proper  sense  can 
he  be  said  to  have  suffered  a  nonsuit. 

Steph.  PI,  109;  8 Chit.  Pr.,  784-910;  1  Bouv. 
Law  Die,  679,  sees.  86,  86.  87,  88. 

Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  upon  a  policy  of  insurance 
in  the  sum  of  |5,000.  issueaby  the  defendant, 
a  Corporation  created  under  the  laws  of  Cun- 
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BMticat,  to  tlie  plaintiff,  upon  a  brick  build- 
ing belonging  to  him,  situated  in  Kansas  City, 
in  tbe  State  of  Miasoori.  Tlie  policy  bean 
date  on  the  first  of  June,  1861,  and  runs  for 
one  year.  The  building  was  destroyed  by 
lire  in  March,  1862,  and  in  June  following,  the 
plaintiff  brought  an  action  for  the  loss  sus- 
tained, in  the  Kansas  City  Court  of  Common 
Pleas,  in  the  Countv  of  Jackson,  in  that  State. 
To  this  action  the  defendant  appeared  and  an- 
swered to  the  merits,  and  the  cause  continued 
in  that  court  until  June,  1864,  when  it  was  dis- 
misaed  by  the  plaintiff.  Within  one  year  after 
this  dismissal,  the  present  action  was  com- 
menced in  the  Court  of  Common  Pleas,  in  the 
Oonnty  of  St.  Louis,  from  which  it  was  trans- 
(ened  to  the  Circuit  Court  of  the  United  States. 

The  policy  contains  the  condition  that  no  ac- 
tion against  the  Company  for  the  recovery  of 
any  claim  upon  the  policy  Hhall  be  sustained, 
nnlesB  commenced  within  twelye  months  after 
the  loss  shall  hare  occurred;  and,  that  the 
lapse  of  this  period  shall  be  conclusive  evi- 
doice  against  the  validity  of  any  claim  as- 
serted, if  an  action  for  its  enforcement  be  sub- 
•eonently  comnwooed. 

To  the  present  action  the  defendant  pleaded 
this  condition.  The  plaintiff  replied  the  com- 
mencement of  the  first  action  in  the  Kansas 
City  Conrt  of  Common  Pleas  within  the  year 
•tipnlated  in  the  condition,  and  the  commence- 
ment of  the  present  action  within  one  year 
after  the  dismissal  of  that  action. 

To  the  replication,  the  defendant  demurred. 

The  Statute  of  Limitations  of  Missouri,  after 
prescribing  various  periods  of  limitation  for 
different  actions,  provides  that  if  in  any  action 
commenoed  withm  the  period  mentioned,  the 
plaintiff  shall  "suffer  a  nonsuit,"  he  may  com- 
mence a  new  citation  within  one  year  after- 
wards. 

By  the  demurrer  to  the  replication  two  ques- 
tiona  are  presented  for  our  determination: 
First,  whether  the  condition  against  the  mainte- 
nance of  any  action  to  recover  a  claim  upon 
the  poltcv,  unless  commenced  within  twelve 
months  alter  the  lose  is  valid;  and  second, 
whether,  if  valid,  the  condition  was  complied 
with  in  the  present  case  under  the  Statute  of 
Limitations  of  Missouri. 

The  objection  to  the  condition  is  founded 
vpon  the  notion  that  the  limitation  it  prescribes 
contravenes  the  policy  of  the  Statute  of  Limit 
ations.  This  notion  arises  from  a  misconcep- 
tion of  the  nature  and  objects  of  statutes  of 
this  character.  They  do  not  confer  any  right 
of  action. _  They  are  enacted  to  restrict  the  pe- 
riod within  which  the  right,  otherwise  unlim- 
ited, might  be  asserted.  They  are  founded  upon 
the  general  experience  of  mankind,  that  claims 
which  are  valid  are  not  usually  allowed  to  re- 
laab  neglected.  The  lapse  of  years  without 
any  attempt  to  enforce  a  demand  creates,  there- 
lOR,  a  presumption  against  Its  original  validity, 
or  that  it  has  ceased  to  subsist.  This  pre- 
mnpiion  is  made  by  these  statutes  a  positive 
Bar;  and  they  thus  become  statutes  of  repose, 
g]i>(ectinff  parties  from  the  prosecution  of  stale 
dainu,  when,  by  loss  of  evidence  from  death  of 
some  witnesses,  and  the  imperfect  recollection 
of  othen,  or  the  destruction  of  documents,  it 
might  be  hnpossible  to  establish  the  truth.  The 
PoB«7  of  these  statutes  is  to  encourage  prompt- 
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itude  in  the  prosecution  of  remedies.  They 
prescribe  what  is  supposed  to  be  a  reasonable 
period  for  this  purpose,  but  there  ia  nothing  in 
their  language  or  object  which  inhibits  parties 
from  stipulating  for  a  shorter  period  within 
which  to  assert  their  respective  claims.  It  is 
clearly  for  the  interest  of  insurance  companies 
that  the  extent  of  losses  sustained  by  them 
should  be  speedily  ascertained,  and  it  is  equally 
for  the  interest  of  the  assured  that  the  losses 
should  be  speedily  adjusted  and  paid.  The 
conditions  in  policies  requiring  notice  of  losses 
to  be  given,  and  proofs  of  the  amount  to  be 
furnished  the  insurers  within  certain  prescribed 
periods.must  be  strictly  complied  with  to  enable 
the  assured  to  recover.  And  it  is  not  perceived 
that  the  condition  under  consideration  stands 
upon  any  different  footing.  The  contract  of  in- 
surance is  a  voluntary  one,  and  the  insurers 
have  a  right  to  designate  the  terms  upon  which 
they  will  be  responsible  for  losses.  And  it  is 
not  an  unreasonable  term  that  in  case  of  a  con- 
troversy upon  a  loss  resort  shall  be  had  by  the 
assured  to  the  proper  tribunal,  whilst  the 
transaction  is  recent,  and  the  proofs  respecting 
it  are  accessible. 

A  stipulation  in  a  policy  to  refer  all  disputes 
to  arbitration  stands  upon  a  different  footing. 
That  is  held  invalid,  because  it  is  an  attempt  to 
oust  the  courts  of  jurisdiction  by  excluding  the 
assured  from  all  resort  to  them  for  his  remedy. 
That  is  a  very  different  matter  from  prescribing 
a  period  within  which  such  resort  shall  be  hau. 
The  condition  in  the  policy  in  this  case  does 
not  interfere  with  the  authority  of  the  courts; 
it  simply  exacts  promptitude  on  the  part  of  the 
assured  in  the  prosecution  of  his  legal  remedies, 
in  case  a  loss  is  sustained  respecting  which  a 
controversy  arises  between  the  parties. 

The  Statute  of  Missouri,  which   allows  a 

garty  who  "  suffers  a  nonsuit"  in  an  action  to 
ring  a  new  action  for  the  same  cause  within 
one  year  afterwards,  does  not  affect  the  rights 
of  the  parties  in  this  case.  In  the  first  place, 
the  statute  only  applies  to  cases  of  involuntary 
nonsuit,  not  to  cases  where  the  plaintiff  of  his 
own  motion  dismisses  the  action.  It  was  only  in- 
tended to  cover  cases  of  accidental  miscarriage, 
as  from  defects  in  the  proofs,  or  in  the  parties 
or  pleadings,  and  like  particulars.  In  the  sec- 
ond place,  the  rights  of  the  parties  flow  from  the 
contract.  That  relieves  them  from  the  general 
limitations  of  the  statute,  and  as  a  consequence, 
from  its  exceptions  also. 

The  action  mentioned,  which  must  be  com- 
menced within  the  twelve  months,  is  the  one 
which  is  prosecuted  to  judgment.  The  failure 
of  a  previous  action  from  any  cause  cannot 
alter  the  case.  The  cootract  declares  that  an 
action  shall  not  be  sustained,  unless  such  action, 
not  some  previous  action,  shall  be  commenced 
within  the  period  desi^ated.  It  makes  no  pro- 
vision for  any  exception  in  the  event  of  the 
failure  of  an  action  commenced,  and  the  court 
cannot  insert  one  without  changing  the  contract 

The  questions  presented  in  this  case,  though 
new  to  this  court,  are  not  new  to  the  country. 
The  validity  of  the  limitation  stipulated  in 
conditions  similar  to  the  one  in  the  case  at  bar, 
has  been  elaborately  considered  in  the  hiehest 
courts  of  several  of  the  States,'  and  has~been 

l.-Peoria  In*.  Co.  v.  Whttehm,  25  m.,  486;  WUl- 
ianu  V.  itfutuai  Im.  Co.,  20  Vt.,  222 ;  WUrnn  v.  ^fitiuz 
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Boatained  in  all  of  them,  except  in  the  Supreme 
Court  of  Indiana,  Eagle  Tru.  Co.  y.  Lafdyette 
In*.  Co.,  9  Ind.,  448,  which  followed  an  ad- 
verse decision  of  Mr.  Juitiee  McLean,  in  the 
Circuit  Court  for  the  district  of  that  State. 
French  r.  Lafayette  Ins.  Co.,  5  McLean.  461. 
Its  validity  has  also  been  sustained  by  Mr.  Jut- 
Oee  Nelson,  in  the  Circuit  Court  for  the  District 
of  Connecticut  Ora/y  v.  Hartford  In*.  Oo.,  X 
Blatchf.,  280. 

We  have  no  doubt  of  its  validity.  The  com- 
mencement, therefore,  of  the  present  action 
within  the  period  designated,  was  a  condition 
eaeential  to  the  plaintiff's  recovery;  and  this 
condition  was  not  affected  by  the  fact  that  the 
action,  which  was  dismissed,  had  been  com- 
menced within  that  period. 

Judgment  affirmed. 

ated— 18  WaU.,  70;  21  WoU..  tS»:  8  MoCrarv.SiS; 
•a  M.  Y.,  6M;  14  Am.  Rep.,  371  (36  Tex.,  U9);  U 
Am.  Rep.,  388  (81  Hlnn.,  88) :  34  Am.  Rep.,  668  (78  N. 
I  >f  408)> 


ANN  PAYNE,  Oomp.  andAppt., 

V. 

ZADOC  HOOK,  WILLIAM  CARRINGTON, 

BT  AL. 

(8ee  8.  C,  7  Wall..  48M88.) 

Juriklietum  over  administrator  by  dreuii  oouf* 
— eguiiy  jurisdiction  of  Federal  Courts  not  lim- 
ited by  state  laws— test  of  equity  jurisdiction — 
ehaneery  jurisdiction  over  executors  and  admin- 
istratort—biUby  one  distributee— parUes— when 
bill  is  not  multifarious. 

Circuit  Court  of  tbe  United  States  for  Missouri, 
has  jurisdiction  0/  a  bill  against  an  admlnistator 
and  hli  sureties,  oo  bis  offlolal  bond,  to  obtain  a  di»- 
trlbutlve  share  of  the  estate. 

The  equity  jurisdiction  conferred  on  the  Federal 
Courts  Is  subject  to  neither  limitation  nor  restraint 
by  state  leolslatton,  and  is  uniform  throughout  tbe 
dllferent  States  of  the  Union. 

The  absence  of  a  complete  and  adequate  remedy 
at  law,  is  the  only  test  of  equity  Jurisdiction. 

A  Court  of  Chancery  has  Junsdlctlon  to  compel 
ezeoutors  and  administrators  to  account  and  cUs- 
trlbute  the  assets  in  their  hands. 

It  Is  no  objection  to  such  a  bill  tbat  there  are  other 
distributoes  besides  tbe  complainant. 

The  sureties  of  the  administrator  are  proper 
parties  to  such  suit. 

Such  bill  is  not  multifarious,  although  it  seeks  to 
open  the  settlement  with  the  Probate  Court  as 
fraudulent,  and  to  cancel  the  receipt  from  the  com- 
plainant to  l^e  administrator. 

[No.  118.] 
Argued  Mar.  18, 1869.      Deoided  Apr.  li,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 
The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Messrs.  Olover  and  Shepley,  for  appel- 
lant: 


Note.— iiruit<fartoum«w.    See  note  to  Oalnes  v. 
Chew,  48  U.  S.  (2  Bow.),  819. 

Ins.  Co., 27  Vt.,  W;S.W.  Ins.  Go.  t. Phoenix  Ofl  Co., 
31  Pa.,  449;  Bruum  v.  Savannah  Ins.  O).,  24  Ga., 
101 ;  Portagt  Ins.  Co.v.  West,  6  Ohio  St.,  802 ;  Ane»- 
buru  V.  BincdUch  Itis.  Co..  6  Gray,  808 :  FuIIam  v.  IT. 
r.  Ins.  0>.,  7  Gray,  81 :  Corter  ?.  Humboldt  Ins.  Co., 
12  Iowa,  287 ,  Stout  v.  CUy  Ins.  Co.,  12  Iowa,  371 ;  Rip- 
I«VV.  ..Btna  Ins.  Co.,ta  Barb.,  662;  Onoden  v.  Amon- 
keao  Co.,  20  N.  H.,  73;  Brmon  v.  Roger  WiUiams 
Co.,  6  R.  I.,  394 ;  S.  C,  7  K.  1.,  301 ;  Amts  v.  N.  T.  Ins. 
Co.,14N.  y.,268. 
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In  the  argument  of  the  demurrer,  it  was  in- 
sisted that  the  Circuit  Court  of  the  United 
States  had  no  jurisdiction  of  the  cause;  that  the 
principal,  Zadoc  Hook,  could  not  be  lointly 
sued  with  his  securittee;  and  that  the  bul  was 
multifarious. 

1 .  The  circuit  court  had  jurisdiction  of  the 
case  made  by  the  bill.  The  complainant  was  a 
citizen  of  Yirginia,  and  all  the  defendants  were 
citizens  of  Missouri.  The  bill  showed  a  matter 
of  legal  controversy.  These  facts  were  suffi- 
cient to  maintain  the  jurisdiction  of  the  Federal 
Court.  "  The  judicial  power  of  the  United 
States  shall  extend  •  •  •  •  •  to  contro- 
versies between  citizens  of  different  States." 
Art.  III.,  Const.,  sec.  2. 

There  is  no  exception  .  here  whatever.  And 
there  is  no  reason  why  a  distributee  or  legatee 
should  not  demand  his  rights  against  an  ad- 
ministrator or  executor  In  the  Federal  Court. 

3  Story,  Const.,  503,  sees.  1684,  1685;  Broff 
V.  Belt,  1  Pet.,  670;  ChOdres*  v.  Emorg.  8 
Wheat,  642;  Boyeev.  Orundy,  9  Pet.,  875; 
Bdmonds  v.  Orenshaw,  14  Pet.  166;  Su^deun  v. 
Broadnax,  14  Pet,  74;  Page  v.  Patton,  6  Pet., 
304;  Union Bk.  v.  /<%,  18 How.,  608 (59  U.  8.. 
XV.,  472);  Baeon  v.  Bobertion,  18  How.,  480 
(69  U.  S.,Xy.,499);ilfi<sA<n«iv.  (?«hxI,4How.. 
640;  Aspden  v.  Ntaeon,  4  How.,  467:  BiU  v. 
Tucker,  18  How.,  45«;  Fauvergne  v.  JY.  O.,  18 
How.,  471  (59  U.  S.,  XV.,  400);  Sagan  ▼. 
Walker,  14  How.,  29. 

It  is  not  pretended  that  any  legal  right  of  the 
administrator  could  not  be  insisted  on  in  the 
Federal  Court,  or  that  that  court  would  not  be 
bound  to  administer  the  law  of  MisBOori  in  his 
behalf.  4  How.,  478. 

In  Syde  v.  Stone,  20  How.,  170  (61  U.  8., 
XY.,  874),  it  was  held  tbat  "the  jurisdiction 
of  tbe  courts  of  the  United  States,  over  con- 
troversies between  citizens  of  different  States, 
cannot  be  imoaired  by  the  laws  of  the  States 
which  prescribe  the  modes  of  redress  in  these 
courts,  or  which  regulate  tbe  distribution  of 
their  judicial  power. 

The  doctrine  in  Fmwiek  v.  Sears,  1  Cranch, 
259;  Duxmv.  Ramsay,  8  Cranch,  819;  Story, 
(3onfl.,  sec.  518;  Vaughan  v,  Northup,  15  Pet. 
(1), ;  has  no  application  here.  Tbe  complainant 
sues  the  administrator  in  the  State  where  his  let- 
ters were  granted,  and  calls  on  him  to  account, 
after  payment  of  all  debts,  according  to  his  local 
laws  and  in  a  court  of  concurrent  jurisdiction 
with  the  state  courts, 

2.  The  sureties  were  proper  parties. 
Bushy.  Hampton,  4  Dana,  85;  Blaekerbg  v. 

Bolton,  5  Dana,  521 ;  Carroi  v.  Connet,  3  J.  J . 
Marsh.,  198;  Alexander  v.  Mercer,  7  Ga.,  648; 
Clark  V.  SheUon,  16  Ark.,  ^1A\  Brook*  v.  Gib- 
bon*, 4  Paige,  .374;  SpotUuood  v.  Dandridf/e,  4 
Munf.,  296;  Moore  v.  Waller,  1  A.  E.  Hanh.. 
488. 

3.  The  bill  is  not  multifarious.  It  demands 
relief  only  on  one  ground  of  action,  and  all  th« 
defendants  are  jointly  interested  in  it.  That 
cause  of  action  is  complainant's  right  to  a  share 
in  tbe  estate  of  Fielding  Curtis.  Tbe  charging 
part  of  the  bill  suggests  a  defense  that  may  be 
set  up,  and  proceeds  to  show  why  it  is  no~  de- 
fense; but  this  is  only  in  aid  of  the  single  cause 
of  action  the  bill  contains.  This  is  a  very  cM>m- 
mon  form  of  bill.    The  fraudulent  receipt  and 
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tniufer  asked  to  be  canceled,  constitute  no  new 
cause  of  action. 

See,  JfuAoud  t.  Oirod,  4  How.,  664;  where 
"fnodulent  acquittances"  were  set  aside; 
Stoiy.Eq.  Pi.,  300,  sec.  281,  808,  sec.  287; 
Qtim  T.  Chevt,  2  How.,  629. 

Mmn.  Wm.  B.  Haptoa.  and  J.  T.  Onatt, 
tat  appellees: 

1.  The  Circuit  Court  of  Calloway  County, 
liaTiog  tli6  state  chancery  jurisdiction,  now  in- 
Tokedin  the  Federal  Court,  because  of  the 
sooreaidence  of  the  complainant  in  Missouri, 
Imd  DO  power  under  the  laws  of  Missoud,  and 
Ae  adjudications  expounding  those  laws,  to 
grant  the  relief  asked.  The  power  of  our  chan- 
oen  oourtB  b^ins  after  a  final  settlement. 

MUler  V.  Wooduxird,  8  Mo.,  160;  Clark  v. 
Bmry,  9  Mo.,  340;  Oierton  v.  MeFarland,  15 
Mo.,  812;  IHcot  y.  Biddle,  35  Mo.,  29. 

2.  Will  the  Federal  Court,  sitting  in  Missouri, 
wlten  called  upon  to  interpret  state  laws  in  a 
cage  where  the  jurisdiction  is  given  solely  be- 
cause of  the  oon-citizenshipof  one  of  the  parties, 
^re  a  relief  which  the  state  courts  could  not? 

This  case  ceases  to  be  one  of  equitable  cogni- 
zance, just  as  well  in  the  Federal  Courts  as  in 
the  state  courts,  because  of  the  peculiar  con- 
Btniction  of  our  probate  system  in  Missouri,  and 
i)ecause  the  nature  and  character  of  this  system 
will  \>e  viewed  in  this  court  precisely  as  it  is 
viewed  in  the  courts  of  the  State.  The  state 
laws  creating  ttiat  system,  and  the  adjudged 
cogatraction  of  those  laws,  will  be  enforced  in 
this  tribunal,  just  as  they  would  be  in  a  state 
tribunal,  ana  not  overturned  or  disregarded. 

If  this  was  not  so,  we  should  I\ave  the  anom- 
!  aly  of  a  citizen  of  Virginia  or  New  York  hav- 
ing rights  in  Missourt,  under  Missouri  laws, 
I  which  the  citizens  of  Missouri  has  not ;  thus  not 
mpiely  putting  the  former  on  an  equality  with 
the  latter,  but  actually  conferring  advantages 
on  the  New  York  or  Virginia  citi^n. 

The  following  authorities  show,  not  only  that 
Mate  laws  are  enforced  by  the  Federal  Courts, 
but  that  construction  given  by  the  state  courts 
to  them  is  also  followed,  even  in  cases  where 
the  state  courts  are  thought  to  have  given  a  oon- 
Mmction  to  them  not  warranted  by  the  Acts: 

McKeen  v.  Delaneg,  5  Cranch,  22;  PoOe  ▼. 
Weitdal,  9  Cranch,  87;  Shnendorfy.  Taylor,  10 
Wheat.,  152;  MaNiely.  HoUnvok,  12  Pet.,  84; 
MtChtny  v.  aHUman,  8  Pet.,  270;  Sm*  ▼. 
BnneUeg,  6  How.,  1 ;  HinOe  v.  VaUuir,  6  Pet., 
396;  Ami  ▼.  Dutal,  18  Pet.,  46;  MeElimoyU  v. 
Cohtn,  18  Pet.,  812;  MeDoweU  t.  Peyton,  10 
Wheat.,  454;  ThtUeher  v.  PowU,  6  Wheat., 
119;  BarpentUng  v.  DuUsh  Church,  16  Pet.,  465; 
ffrwa  T.  Neal,  6  Pet.,  291 ;  U.  8.  v.  Morriaon, 
4  Pet,  124;  Narnith  v.  Sheldon,  7  How.,  812; 
Bendermmv.  Qriffin,  5  Pet.,  151;  Campbell  v. 
OaudiM,  1  Pet.  (C.  C.).484;  £!mng  v.  St.  Lovis, 
6  Wall.,  413  (72  U.  8.,  XVIIL,  657). 

In  Sicing  v.  St.  Louis,  the  point  in  this  case 
ii  expressly  adjudicated:  "  A  nonresident 
eomplainant  can  ask  no  greater  relief  in  the 
cooru  of  the  United  States  than  he  could  ob- 
tain were  be  to  resort  to  the  state  courts.  If  in 
the  latter  courts  equitr  would  afford  no  relief, 
neither  will  it  in  the  former." 

Mr.  Jvttiee  Davla  delivered  the  opinion  of 
the  court: 

Ann  Payne,  a  citizen  of  Virginia,  exhibited 
SeeTWAix. 


her  bill  in  the  Circuit  Court  for  Missouri 
against  Zadoc  Hook,  public  administrator  of 
Calloway  County,  in  that  State,  and  his  sureties 
on  his  official  bond,  all  citizens  of  Missouri,  to 
obtain  her  distributive  share  in  the  estate  of 
her  brother.  Fielding  Curtis,  who  died  intes- 
tate in  1861,  and  whose  estate  was  committed 
to  the  charge  of  the  public  administrator  by  or- 
der of  the  County  Court  of  Calloway  County. 
It  appears  that  Curtis  never  marriea,  and  tliat 
his  nearest  of  kin  are  entitled  to  distribution  of 
his  estate.  This  bill  charged  gross  misconduct 
on  the  part  of  the  administrator;  that  he  has 
made  false  settlements  with  the  Court  of  Pro- 
tiate;  withheld  a  true  inventory  of  the  property 
in  his  Iiands;  used  the  money  of  the  estate  for 
his  private  gain;  and  obtained  from  the  claim- 
ant by  fraudulent  representation,  a  receipt  in 
full  for  her  share  of  the  estate,  on  the  payment 
of  a  less  sum  than  she  was  entitled  to  receive. 
The  object  of  the  bill  is  to  obtain  relief  against 
the  fraudulent  proceedings,  and  to  compel  a 
true  account  of  administration  in  order  that 
the  real  condition  of  the  estate  can  be  ascer- 
tained, and  the  complainant  paid  what  justly  be- 
longs to  her. 

The  court  below  sustained  a  demurrer  to  the 
bill,  and  the  complainant  electing  to  abide  by 
her  pleading,  the  bill  was  dismissed,  and  the 
case  was  brought  here  by  appeal. 

The  jurisdiction  of  the  Circuit  Court  for 
Missouri  to  hear  this  cause  is  denied,  because, 
in  that  State,  exclusive  jurisdiction  over  all 
disputes  concerning  the  duties  or  accounts  of 
administrators,  untu  final  settlement  is  given 
to  the  local  county  court,  which  is  the  Court 
of  Probate;  and  as  the  administration  com- 
plained of  is  still  in  progress  in  the  County 
Court  of  Calloway  County,  resort  must  lie 
Iiad  to  that  court  to  correct  the  errors  and 
frauds  in  the  accounts  of  the  administrator. 

The  theory  of  the  position  is  this:  that  a 
Federal  Court  of  Chancery,  sitting  in  Missouri, 
will  not  enforce  demands  against  an  admin- 
istrator or  executor,  if  tlie  court  of  the  State, 
having  general  chancery  powers,  could  not  en- 
force similar  demands.  In  other  words,  as  the 
complainant,  were  she  a  citizen  of  Missouri, 
could  obtain  a  redress  of  her  grievances  only 
through  the  local  Court  of  Probate,  she  has  no 
better  or  different  rights,  liecause  she  happens 
to  be  a  citizen  of  Virginia. 

If  this  position  could  he  maintained,  an  im- 
portant part  of  the  lurisdiction  conferred  on 
the  Federal  Courts  by  the  Constitution  and 
laws  of  Congress,  would  be  abrogated.  As  the 
citizen  of  one  State  has  the  constitutional  right 
to  sue  a  citizen  of  another  State  in  the  courts 
of  the  United  States,  instead  of  resorting  to  a 
state  tribunal,  of  what  value  would  that  right 
be,  if  the  court  in  which  the  suit  is  instituted 
could  not  proceed  to  judgment,  and  afford  a 
suitable  measure  of  redress?  The  right  would 
l)e  worth  nothing  to  the  party  entitled  to  its 
enjoyment,  as  it  could  not  produce  any  bene- 
ficial results.  But  this  objection  to  the  juris- 
diction of  the  Federal  tribunals  has  l)een  here- 
tofore presented  to  this  court,  and  overruled. 

We  have  repeatedly  held  "that  the  jurisdic- 
tion of  the  courts  of  the  United  States  over 
controversies  between  citizens  of  different 
States,  cannot  be  impaired  by  the  laws  of  the 
States,  which  prescribe  the  modes  of  redress  in 
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their  courts,  or  which  rej^late  the  distributioa 
of  their  judicial  power."  Hyde  t.  Stone,  20 
How.,  175  [61  U.  8.,  XV.,  8761;  Suydam  v. 
Broadnan,  14  Pet.,  67;  Union  Bank  v.  JoUy't 
Admimaratriz,  18  How.,  503  [59  D.  8.,  XV., 
47^.  If  legal  remedies  are  sometimea  modi- 
fled  to  BUit  the  chanp^s  in  the  laws  of  the 
States,  and  the  practice  of  their  courts,  it  is 
not  80  with  equitable.  The  equity  jurisdic- 
tion conferred  on  the  Federal  Courts  is  the 
same  that  the  High  Court  of  Chancery  in 
England  possesses;  is  subject  to  neither  limita- 
tion or  restraint  by  state  legislation,  and  is  uni- 
form throughout  the  different  States  of  the 
Union.  Oreen'g  Adm'r  v.  Oreighton,  28  How. 
80  [64  U.  S.,  XVI..  419];i2oMn»n  v.  Camp- 
bea,  8  Wheat. ,  2 1 2 ;  JT.  S.  v.  Rowland,  4  Wheat. , 
108;  Pratt  v.  Northam,  5  Mas.  0.  C,  95. 

The  Circuit  Court  of  the  United  States  for 
the  District  of  Missouri,  therefore,  had  juris- 
diction to  hear  and  determine  this  controversy, 
notwithstanding  the  peculiar  structure  of  the 
Missouri  probate  system,  and  was  bound  to 
exercise  it,  if  the  bill,  according  to  the  received 
principles  of  equity,  states  a  case  for  equitable 
relief.  The  absence  of  a  complete  and  ade- 
quate remedy  at  law,  1b  the  only  test  of  equity 
jurisdiction,  and  the  application  of  this  prin- 
ciple to  a  particular  case  must  depend  on  the 
character  of  the  case,  as  disclosed  m  the  plead- 
ings. Walton  v.  Sutherland,  5  Wall.,  78  [72 
U.  8.,  XVIII..  682]. 

"It  is  not  enough  that  there  is  a  remedy  at 
law.  It  most  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  efficient  to  the 
ends  of  justice,  and  its  prompt  administration, 
as  the  remedy  inequity.  Boyee'tBlBr.  v.  Orun- 
dp,  8  Pet.,  2. 

It  is  very  evident  than  an  action  at  common 
law,  on  the  bond  of  the  administrator,  would 
not  give  to  the  complainant  a  practical  and  ef- 
ficient remedy  for  the  wrongs  which,  she  says, 
she  has  suffered.  A  proceeding  at  law  is  not 
flexible  enough  to  reach  the  fraudulent  con- 
duct of  the  administrator,  which  is  the  ground- 
work of  this  bill,  nor  to  furnish  proper  relief 
against  it.  It  is,  however,  well  settled  that  a 
Court  of  Chsmcery,  as  an  incident  to  its  power 
to  enforce  trusts,  and  make  those  holding  a 
fiduciary  relation  account,  has  jurisdiction  to 
compel  executors  and  administrators  to  account 
and  distribute  the  assets  in  their  hands.  The 
bill  under  review  has  this  object,  and  nothing 
more.  It  seeks  to  compel  the  defendant.  Hook, 
to  account  and  pay  over  to  Mrs.Payneher  right 
ful  share  in  the  estate  of  her  brother;  and  in 
case  he  should  not  do  it,  to  fix  the  liability  of 
the  sureties  on  bis  bond. 

But  it  is  said  the  proper  parties  for  a  decree 
are  not  before  the  court,  as  the  bill  shows  there 
are  other  distributees  l>eBides  the  complainant. 
It  is  undoubtedly  true  that  all  persons  material- 
ly interested  in  the  subject-matter  of  the  suit 
fchould  be  made  parties  to  it ;  but  this  rule,  like 
all  ccnoral  rules,  being  founded  in  convenience 
will  yield,  whenever  it  is  necessary  that  it 
should  yield,  in  order  to  accomplish  the  ends 
of  justice.  It  will  yield,  if  the  court  is  able  to 
proceed  to  a  decree  and  do  justice  to  the  parties 
before  it,  without  injury  to  absent  persons, 
equally  interested  in  the  litigation,  but  who 
cannot  conveniently  be  made  parties  to  the  suit. 
Cooper,  Eq.  PL,  80. 


The  necessity  for  the  relaxation  of  the  rule  is 
more  especially  apparent  in  the  courts  of  the 
United  States,  where,  oftentimes,  the  enforce- 
ment of  the  rule  would  oust  them  of  their  Ju- 
risdiction, and  deprive  parties  entitled  to  the  in- 
terposition of  a  court  of  equity  of  any  remedy 
whatever.  West  v.  RandaU,  2  Has.,  181 ;  Story, 
Eo.  PI.,  sec.  89,  et  >eg. 

The  present  case  affords  an  ample  illustra- 
tion of  this  necessity.  The  complainant  sues 
as  one  of  the  next  of  kin,  and  names  the  other 
distributees,  who  have  the  same  common  In- 
terest, without  stating  of  what  particular  State 
they  are  citizens.  It  is  fair  to  presume,  in  the 
absence  of  any  averments  to  the  contrary,  that 
they  are  citizens  of  Missouri.  If  so,  they  could 
not  be  joined  as  plaintiffs,  for  that  would  take 
away  the  jurisdiction  of  the  court;  and  whT 
make  them  defendants,  when  the  controversy  is 
not  with  them.but  with  the  administrator  and  nta 
sureties?  It  can  never  be  Indispensable  to  make 
defendants  of  those  against  whom  nothing  is 
alleged  and  from  whom  no  relief  is  asked.  A 
court  of  equity  adapts  its  decrees  to  the  ne- 
cessities of  each  case,  and  should  the  present 
suit  terminate  in  a  decree  against  Uie  defend- 
ants, it  is  easy  to  do  substantial  justice  to  all 
the  parties  in  interest,  and  prevent  a  multiplic- 
ity of  suits,  by  allowing  the  other  distributees, 
either  through  a  reference  to  a  master,  or  by 
some  other  proper  proceeding,  to  come  in  and 
share  in  the  benefit  of  the  litigation.  WeH  ▼. 
Randall,  supra;  Woodv.  Dummer,  8  Mas.,  817; 
Story,  Eq.  PI.,  tupra.  . 

The  next  objection  which  we  have  to  con- 
sider is,  that  the  sureties  of  the  administrator 
are  not  proper  parties  to  .this  suit.  Their  lia- 
bility on  the  bond  in  an  action  at  law  is  not  de- 
nied, but  it  is  insisted  they  cannot  be  sued  in 
equity.  If  this  doctrine  were  to  prevail,  a 
Court  of  Chancery,  in  the  exercise  of  Its  poorer 
to  compel  an  administrator  to  account  for  the 
property  of  his  iptestate,  would  be  unable  to  do 
complete  iustice,  for  if,  on  settlement  of  the  ac- 
coimts,  a  balance  should  be  found  due  the  es- 
tate, the  parties  in  interest,  in  case  the  adminis- 
trator should  fail  to  pay,  would  be  turned  over 
to  a  court  of  law,  to  renew  the  litigation  with 
his  sureties.  A  court  of  equity  does  not  act  in 
this  way.  It  disposes  of  a  case  so  as  to  end  lit- 
igation, not  to  foster  it;  to  diminish  suits,  not 
to  multiply  them.  Having  power  to  determine 
the  liability  of  the  administrator  for  his  mis- 
conduct, it  necessarily  has  an  equal  power,  in 
order  to  meet  the  possible  exigency  of  the  ad- 
ministrator's inability  to  satisfy  the  decree,  to 
settle  the  amount  which  the  sureties  on  the  lx>nd, 
in  that  event,  would  have  to  pay. 

Besides,  it  is  for  the  interest  of  the  sureties 
that  they  should  be  joined  in  the  suit  with  their 
principal,  as  it  enables  them  to  see  tliat  the  ac- 
counts are  correctly  settled,  and  the  adminis- 
tor's  liability  fixed  on  a  proper  basis.  If  thev 
were  not  made  parties,  considering  the  nature 
and  extent  of  their  obligation,  they  would  h&Te 
just  cause  of  complaint. 

It  is  said  the  bill  is  multifarious,  but  we  cannot 
see  any  ground  for  such  an  objection.  A  bill  can- 
not be  said  to  be  multifarious  unless  it  embraces 
distinct  matters,  which  do  not  affect  all  the  de- 
fendants alike.  This  case  involves  but  a  single 
matter,  and  that  is  the  true  cond  ition  of  the  estate 
of  Fldding  Curtis,  which,  when  aaoertained. 
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will  detennine  the  rights  of  the  next  of  kin.  In 
this  inreBtigation  alTthe  defendants  are  Jointly 
intereated.  It  is  true  the  bill  seeks  to  open  the 
settlement  with  the  Probate  Court  as  fraudu- 
IsDt,  and  to  cancel  the  receipt  and  transfer 
from  the  complainant  to  the  administrator,  be- 
cause obtaineid  by  false  representations;  but 
the  determination  of  these  questions  ia  neces- 
aanr  to  arrive  at  the  proper  value  of  the  estate, 
uo  in  their  determination  the  sureties  are  con- 
cerned, for  the  very  object  of  the  bond  which 
they  gave  was  to  protect  the  estate  against 
fnuds,  which  the  administrator  might  commit 
to  its  prejudice. 

Tht  decree  qf  the  Cireuit  Qmrt  for  the  Die- 
triaofSnttouri  it  reverted,  and  thit  cause  it  re- 
manded lo  iTuU  court,  teiih  instruetiotu  to  proceed 
m  eoi^ormitji  vilh  thit  opinion. 

ated-lS WaU..  W! \Vi WaU., 4S8 ^21  Wall., 288 :  M 
U.8..738,748,7fi2:  ntr.  S..21;  lOBU.  8..  486;  1  Mo- 
Ctarr.38,61;  4  Hu>bea,»S;  6  Bank.  Reg.,  885 ;  8 
Blatchf.,  128;  12  Blatobf.,  243;  19  BlatcM.,  Ill:  1 
SilL,  n;  2  Din..  619:  6  BUI.,  417;  1  Wood,  »»,  270, 
647:  3  Wood,  647.781;  «BI«k,  431 ;  6  Sawy.,  688, 604 ; 
a  Kaa.,  7W. 
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UNITED  STATES,  Plff., 

«. 

BENJAMIN  B.  ROSENBERG. 

(See  S.  C.  7  Wall.,  S80-683). 

Dmnon  of  opinion  in  criminal  ea»et„ 

This  court  cannot  acquire  Inriadlotion  upon  a 
certUcate  of  divlaion  of  opinion  on  the  queeuon  as 
to  whether  a  motion  to  quash  an  indictment  ought 
to  be  granted. 

[No.  383.] 
Argued  Mar.  S,  1869.      Decided  Apr.  U,  1869. 

N  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York. 

This  case  arose  upon  certain  indictments 
found  against  the  defendant  in  the  court  below 
for  forgery,  etc.,  of  evidence  of  citizenship.  A 
motion  was  made  to  quash  the  indictments. 
Upon  hearing  the  motion,  the  court  was  equally 
divided,  and  certified  the  question  to  this  court. 

Metm.  Wat.  M.  ET»rt«,  Attv-Oen.,  and  J. 
AN^  AAton.  Attt.  Atty-Qen.,  for  plaintiff. 

Jfeitr*.  A.  R.  Lamrenee,  Jr.,  and  E.  W. 
Stoo^toBt  for  defendant. 

CThe  argument  being  to  the  merits,  is  not  here 
given.) 

Jfr.  (7A»^</iM(te«CIuMe  delivered  the  opin- 
ion of  the  court: 

This  case  conies  here  upon  a  certificate  of 
division  of  opinion  between  the  judges  of  the 
Cfacnit  Court  for  the  Southern  District  of  New 
Toik,  upon  a  motion  to  quash  an  indictment; 
ud  the  first  question  is,  whether  the  court  can 
take  cognizance  of  such  a  certificate  under  the 
Judiciary  Act  of  1802.    2  Stat,  at  L.,  156. 

The  general  rule  undoubtedly  is,  that  this 
eoun  cannot,  upon  a  certificate  of  division  of 
Ofrinion,  acquire  Jurisdiction  of  questions  re- 
aHag  to  matters  of  pure  discretion  in  the  cir- 


Noia.— CoBM  eertijUd  on  d<clg<on  of  circuit  court : 
5"i«lteMon  of  U.  S.  Supreme  Court  in;  on  Actua 
.diiMmihouJd&c.    See  fiote  to  Webster  T.Cooper,  SI 
C.  8. 00  How.),  54. 
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cuit  court.  Thus  it  lias  been  held  that  this  court 
will  not  determine.upon  a  certificate  of  dividon 
of  opinion,  whether  or  not  a  new  trial  shall  be 
granted  (U.  8.  v.  Daniel,  6  Wheat.,  542),  or 
whether  a  plaintiff  in  ejectment  shall  be  per- 
mitted to  enlarge  the  term  in  the  demise  69»wtA 
V.  Vaughn,  10  Pet. ,  366),  or  any  question  in  any 
equity  cause  relating  to  the  practice  in  the  cir- 
cuit court,  and  depending  on  the  ezerdae  of 
sound  discretion  in  the  application  of  the  rules 
wliich  regulate  the  course  of  equity  to  the  cir- 
cumstances of  the  particular  cause.  Packer  v. 
JVtajn,  10  Pet.,  410. 

The  principles  by  which  the  limit  of  Jurisdic- 
tion, upon  certificates  of  division,  is  determined, 
were  quite  fully  considered  in  the  case  of  Datii 
V.  Braden,  10  Pet.,  288,  and  the  conclusion  of 
the  court  was,  that  a  di^on  on  a  motion,  to  be 
granted  or  refused  at  the  discretion  of  the  court, 
does  not  present  a  point  which  can  be  certified 
under  the  Act  of  Congress.  Upon  this  princi- 
ple, the  court  in  that  case  refused  to  take  cog- 
nizance, upon  certificates,  of  the  question, 
whether  an  action  of  detinue,  founded  upon 
tort,  when  abated  by  the  death  of  the  defend- 
ant, can  be  tevived  against  lUs  personal  repre- 
sentatives. 

In  the  opinion  then  delivered,  the  court  took 
notice  of  the  case  of  U.  8.  v.  WOion,  7  Pet.,  160, 
supposed  to  be  an  authority  for  taking  cogni- 
zance of  the  question  madeby  the  motion  to  re- 
vive. In  that  case  the  queetion  certified  was, 
whether  a  prisoner,  convicted  of  a  capital  crime, 
could  have  any  advantage  from  a  pardon  with- 
out bringing  it  judicially  before  the  court;  and 
it  arose  upon  a  motion  of  the  district  attorney 
for  sentence.  The  court  r^arded  this  as  a 
question  going  to  the  merits,  and  not  deter- 
minable in  the  exercise  of  mere  discretion;  and, 
therefore,  held  this  case  not  to  be  an  authority 
for  another,  in  wliich  the  merits  were  not  in- 
volved in  the  question  certified. 

There  are  other  cases  hi  wliich  the  court  lias 
taken  cognizance  of  questions  directly  affecting 
the  merits  of  the  cause,  even  though  ariring,  in 
form,  upon  motions  determinable  at  discretion. 
The  case  of  U.  8.  v.  Chicago,  7  How.,  190, 
where  the  question  certified  arose  on  a  motion 
to  continue  a  temporary  injunction,  granted  by 
the  district  judge,  until  final  lieaiing  on  the 
merits,  must  be  regarded  as  one  of  thu  charac- 
ter. The  continuance  of  the  injunction  was 
clearly  matter  of  discretion  with  the  court; but 
the  question  certified  involved  the  right  of  the 
United  States  in  the  land  which  was  me  subject 
of  the  suit,  and  was  one  proper  for  considerauon 
upon  the  motion  for  continuance.  The  court 
held,  thoudi  not  unanimously,  that  the  case  was 
exceptional  in  its  character,  and  that  cognizance 
of  the  question  certified  might  be  properly 
taken.  It  may  be  doubted  whether,  in  this  in- 
stance, the  exception  made  to  the  general  rule 
was  quite  warranted  by  the  principle  estab- 
lished in  prior  decisions. 

In  the  later  case  of  U.  8.  v.  Beid,  12 
How.,  861,  the  point  of  Jurisdiction  upon  cer- 
tificate was  not  noticed.  One  of  Uie  questions 
certified  seems,  however,  to  li&ve  been  clearly 
cognizable  here.  The  defendants  had  been  sepa- 
rately tried,  and  one  of  them,  when  upon  trial, 
had  proposed  to  call  the  other  as  witness,  and 
the  court  had  rejected  the  testimony.  The  ques. 
tion  certified  was,  whether  this  ruling  was  cor. 
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rect.  It  arose  upon  molion  for  new  trial,  but 
it  wag  plainly  a  point  which  must  be  deter- 
mined, as  of  rieht,  before  sentence  could  be 
pronounced ;  and  the  certificate,  therefore,  was 
within  the  principle  of  U.  8.  v.  Wition  [»upro]. 

The  motion  to  quash,  upon  which  the  ques- 
tion DOW  before  us  arose,  was  clearly  determin- 
able as  a  matter  (d  discretion.  It  was  prelim- 
inary in  its  character,  and  the  denial  of  the 
motion  could  not  finally  decide  any  right  of  the 
defendant.  The  rule  laid  down  by  the  element- 
ary writers  is,  that  "  a  motion  to  quash  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  if  refused,  is  not  a  proper  subject  of  ex- 
ception." 

When  made  in  behalf  of  defendants,  it  is 
usually  refused,  unless  in  the  clearest  cases,  and 
the  Krounds  of  it  are  left  to  be  availed  of,  if 
available,  upon  demurrer  or  motion  in  arrest  of 
judgment. 

It  is  quite  clear,  therefore,  that  we  cannot  take 
cognizance  of  the  questions  certified  to  us  in  the 
present  condition  of  the  case.  They  may  here- 
after arise  upon  demurrer,  or  on  motion  in  ar- 
rest, and  if  the  opposition  of  opinion  shall  still 
exist,  can  be  again  presented  for  consideration 
here. 

At  pregent  the  eoM  mutt  be  ditmiued  for  viant 
ofjitritdieUon. 

ated-U  WaU.,  91 ;  13  Wall.,  258  ;  lOB  U.  &,  89. 


Ee  parte  WILLIAM   H.  McCABDLE. 

(See  8.  C  7  WaU.,  fi08-«U.) 

JuriitUetion  in  eaM»  of  habeas  corpus — repeal  of 
Aet—effeet  of. 

The  Aot  of  March,  1868,  takes  sway  the  Jurisdic- 
tion defined  by  the  Act  of  February,  18AT,  of  this 
court,  in  cases  ot  )iabea»  eorput. 

No  Judcrment  can  be  rendered  In  a  f  ult,  after  the 
repeal  of  the  Act  under  which  it  was  brought  and 
prosecuted. 

This  court  In  such  case  has  no  longer  Jurisdiction 
of  the  appeal. 

[No.  228.1 
Argued  Mar.  19, 1869.   Beaded  Apr.  Ig,  1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
rippi. 

This  case  arose  upon  a  petition  for  the  writ 
of  heAeae  eormu,  filed  in  the  court  below  by  the 
appellant,  alleging  unlawful  restraint  by  mili- 
tary force.  The  writ  was  issued  aud  return 
was  made,  denying  that  the  restraint  was  un- 
lawful. The  court  below,  upon  the  hearing, 
having  remanded  the  petitioner  to  military  cus- 
tody, he  took  an  appeal  to  this  court.  A  mo- 
tion to  dismiss  this  appeal  for  want  of  juris- 
iction  was  denied  at  the  last  term. 

For  a  full  statement  of  the  case,  see  the  opin- 
ion of  the  court,  and  the  report  of  the  decision 
denying  said  motion  to  dismiss. 

6  Wall.,  818  (18  U.  S,,  XVIII.,  816). 

Mettrt.  Lyman  TVumbvll,  Matt.  H.  Car- 
penter, James  Hughe*,  D.  O.  Swain,  and  Enoch 
Totten,  for  respondents: 

It  is  clear  that  this  court  had  no  jurisdiction 
of  this  proceedine  and  appeal  from  the  circuit 
court,  except  under  the  Act  of  Feb.  5,  1867; 
and  so  this  court  held  on  the  motion  to  dismiss 
made  by  us. 
864 


Ex  parte  VcCardle,  6  Wall.,  818  (78  U.  S., 
XVIII.,  816.) 

When  the  jurisdiction  of  a  court  to  determine 
a  case  or  a  class  of  cases  depends  upon  a  statute, 
and  the  statute  is  repealed,  the  jurisdiction 
ceases  absolutely.  If  any  cause  be  pending  %t 
the  time  of  such  repeal  it  falls. 

Bex  ▼.  The  Juttiees  of  London,  8  Burr.,  1456; 
JVorrw  V.  Crocker,  18  How.,  429;  In*.  Co.  ▼. 
mtehie,  6  Wall..  541  (72  U.  8.,  XVIIL,  640); 
OtOe^.  Weill,  7  How.  Pr..  191;  HoOingnwrth 
V.  Va..  3  Dall.,  878;  Surteei  v.  EUiton,  9  B.  & 
C,  760;  Butler  v.  Palmer,  1  Hill.  824. 

2.  The  Act  conferring  the  jurisdiction  hav- 
ing been  repealed,  the  jurisdiction  ceased;  and 
the  court  had  thereafter  no  authority  to  pro- 
nounce any  opinion  or  render  any  Judgment  in 
this  cause.  It  can  make  no  difference  at  wliat 
period  in  the  progress  of  the  cause  the  jurisdic- 
tion ceases.  After  it  lias  ceased,  no  judicial  act 
formed. 

In*.  Co.  ▼.  ROehie.  5  Wall..  641  (72  U.  8.. 
XVIII ,  540):.BbWn^M«or(Av.  Fa. ,3  Dall., 878. 

In  Norri*  v.  Oroeker,  18  How.,  429,  this  court 
afllrmed  and  acted  upon  the  same  principle; 
and  the  exhaustive  argument  of  the  present 
Chitf  Juttiee,  then  at  the  bar,  reported  in  that 
case,  and  the  numerous  authorities  there  cited, 
render  any  further  argument  or  citation  of  caaea 
unnecessary. 

Bet  ▼.  JuiHee*  of  London,  8  Burr.,  1456; 
YetOon  ▼.  U.a.,n  Cranch,  281 ;  The  BaeKel  ▼. 
U.  8.,  6  Cranch.  829;  U.  8.  v.  Pretton,  8Pet.. 
67;  Om.  ▼.  MarthaU,  11  Pick.,  360. 

MeMTt.  J.  8.  Blaek,W.  X..  Sharkey.  C.  T. 
BotU,  aud  David  Dudley  Field,  for  appelhmt. 

(This  case  was  very  elaborately  argued  on  the 
merits,  early  in  March,  1868,  prior  to  the  pas- 
sage of  the  Act  taking  from  this  court  Jurisdic- 
tion of  appeals  in  sucn  cases. 

But  as  the  court  does  not  go  into  the  merita, 
no  abstract  of  tlie  argument  is  deemed  neces- 
sary.) 

Mr.  Chief  JutOee  Chaae  delivered  tlie  opin- 
ion of  the  court: 

This  cause  came  here  by'  appeal  from  the  Cir- 
cuit Court  for  tlie  Southern  District  of  Misaia- 
sippi. 

A  petition  for  the  writ  of  habeai  eorpue  was 
preferred  in  that  court  by  the  appellant,  all%- 
ingunlawf  ul  restraint  by  military  force. 

The  writ  was  issued  and  a  return  was  made 
by  the  military  commander,  admitting  the  re- 
straint, but  denying  that  it  was  unlawful. 

It  appeared  that  the  petitioner  was  not  in  the 
military  service  of  the  United  States,  but  was 
held  in  custody  by  military  authority,  for  trial 
before  a  Military  Commission,  u|>on  charges 
founded  upon  the  publication  of  articles  alleged 
to  be  incendiary  and  libelous,  in  a  newspaper 
of  which  he  was  editor. 

Upon  the  hearing,  the  petitioner  was  re- 
manded to  military  custody;  but  upon  his 
prayer,  an  appeal  was  allowed  him  to  this 
court,  and  upon  filing  the  usual  appeal  bond 
for  costs,  he  was  admitted  to  bail  upon  recog- 
nizance with  sureties  conditioned  for  his  future 
appearance  in  the  circuit  court,  to  abide  by  and 
perform  the  final  judgment  of  this  court. 

A  motion  to  dismiss  this  appeal  was  made  at 
the  last  term,  and,  after  argument,  was  denied. 
A  full  statement  of  the  case  nuy  be  found  in 
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the  report  of  this  decision  and  it  is  unnecessary 
to  repeat  it  bare. 

Bt  parU  MeChrdU.  8  Wall.,  818  [73  U.  8., 
XVIII.,  816]. 

Subsequently  the  case  was  argued  very  thor- 
oughly and  aoly  upon  the  merits,  and  was 
taken  under  advisement.  While  it  was  thus 
held,  and  before  conference  in  regard  to  the  de- 
daion  proper  to  be  made,  an  Act  was  passed 
I7  Congress  (Act  March  27,  1868,  15  Stat,  at 
L,  44),  returned,  with  objections  by  the  Pres- 
ident, and  repassed  by  the  constitutional  major- 
ity, which,  it  is  insisted,  takes  from  this  court 
jurisdiction  of  the  appeal. 
The  2d  section  of  this  Act  was  as  follows: 
"  And  be  it  further  enacted,  that  so  much  of 
the  Act  approved  February  5,  1867.  entitled 
'An  Act  to  Amend  an  Act  to  Establish  the  Ju- 
dicial Courts  of  the  United  Stales,'  approved 
September  24,  1789,  as  authorized  an  appeal 
from  the  judgment  of  the  circuit  court  to  the 
Supreme  Court  of  the  United  States,  for  the 
exercise  of  any  such  jurisdiction  by  said  Su- 
preme Court  on  appeals  which  have  been  or 
may  hereafter  be  taken,  be,  and  the  same  is 
hereby  repealed." 

The  attention  of  the  court  was  directed  to 
this  statute  at  the  last  term,  but  counsel  having 
expressed  a  desire  to  be  heard  in  argument 
upon  its  effect,  and  the  Chi^  Juttke  being  de- 
tuned from  his  place  here  by  his  duties  in  the 
Court  of  Impeachment,  the  cause  was  contin- 
ued under  advisement. 

At  this  term  we  have  heard  arguments  upon 
the  effect  of  the  repealing  Act,  and  will  now 
dispose  of  the  case 

The  first  question  necessarily  is  that  of  juris- 
diction; for,  if  the  Act  of  M^irch,  1868,  takes 
aw«y  the  jurisdiction  defined  by  the  Act  of 
February,  1867,  it  is  useless,  if  not  improper, 
to  enter  into  any  discussion  of  other  questions. 
It  is  quite  true,  as  was  argued  by  the  counsel 
for  the  petitioner,  that  the  appellate  jurisdic- 
tion of  this  court  is  not  derived  from  Act«  of 
Coogress.  It  is,  strictly  speaking,  conferred  bv 
the  Constitution.  But  it  is  conferred  "with 
tuch  exceptions  and  under  such  regulations  as 
CoD^reas  shall  make." 

It  IS  unnecessary  to  consider  whether,  if  Con- 
grees  had  made  no  exceptions  and  no  regula- 
tions, this  court  might  not  have  exercised  gen- 
eral appellate  jurisdiction  under  rules  pre- 
scribed by  itself.  For  among  the  earliest  Acts 
of  the  first  Congress,  at  its  first  session,  was  the 
Act  of  September  24th,  1789,  to  establUh  the 
Judicial  courts  of  the  United  States.  That  Act 
provided  for  the  organization  of  this  court,  and 
prescribed  regulations  for  the  exercise  of  its 
jurisdiction. 

The  source  of  that  jurisdiction,  and  the  lim- 
itations of  it  by  the  Constitution  and  by  stat- 
ute, have  been  on  several  occasions  subjects  of 
consideration  here.  In  the  case  of  Durousuau 
V.  U.  8.,  6  Cranch.  812;  Witeart  v.  Dauchy,  8 
Dall,  821,  particularly,  the  whole  matter  was 
euefully  examined,  and  the  court  held,  that 
while  "  the  appellate  powers  of  this  court  are 
not  given  by  the  Judicial  Act,  but  are  given  by 
the  CottsUtution;"  they  are,  nevertheless,"  lim- 
ited and  regulated  by  that  Act,  and  by  such 
other  Acts  as  have  been  passed  on  the  subject." 
The  court  said,  further,  that  the  Judicial  Act 
▼u  an  exercise  of  the  power  given  by  the  Con- 
See  7  Wai-l. 


stitutlon  to  Congress  "  of  making  exceptions  to 
tde  appellate  jurisdiction  of  the  Supreme  Court. " 
"  They  have  described  affirmatively,"  said  Uie 
court,  "its  jurisdiction,  and  this  afflrmative 
description  has  been  understood  to  imply  a  ne- 
gation of  the  exercise  of  such  appellate  power 
as  is  not  comprehended  within  it." 

The  principle  that  the  affirmation  of  appel- 
late jurisdiction  implies  the  negation  of  all 
such  jurisdiction  not  affirmed  having  been  thus 
established,  it  was  an  almost  necessary  conse- 
quence that  Acts  of  Congress,  providing  for 
the  exercise  of  jurisdiction,  should  come  to  be 
spoken  of  as  Acts  granting  jurisdiction,  and 
not  as  Acts  making  exceptions  to  the  constitu- 
tional grant  of  it. 

The  exception  to  appellate  Jurisdiction  in 
the  case  before  us,  however,  is  not  an  inference 
from  the  affirmation  of  other  appellate  jurisdic- 
tion. It  is  made  in  terms.  The  provision  of  the 
Act  of  1867,  affirming  the  appellate  Jurladic- 
tion  of  this  court  in  cases  of  habeai  eorput,  is 
expressly  repealed.  It  Is  hardly  possible  to  im- 
agine a  plainer  instance  of  positive  q^ception. 

We  are  not  at  liberty  to  inquire  into  the  mo- 
tives of  the  Legislature.  We  can  only  exam- 
ine into  its  power  under  the  Constitution;  and 
the  power  to  make  exceptions  to  the  appellate 
jurisdiction  of  this  court  is  given  by  expreas 
words. 

What,  then,  is  the  effect  of  the  repealing  Act 
upon  the  case  before  us?  We  cannot  doubt  as 
to  this.  Without  jurisdiction  the  court  cannot 
proceed  at  all  in  any  cause.  Jurisdiction  is 
power  to  declare  the  law,  and  wlien  it  ceases  to 
exist,  the  only  function  remaining  to  the  court 
is  that  of  announcing  the  fact  and  dismissing 
the  cause.  And  this  is  not  less  clear  upon  au- 
thority than  upon  principle. 

Several  cases  were  cited  by  the  counsel  for 
the  petitioner  in  support  of  the  position  that 
jurisdiction  of  this  case  is  not  affected  by  the 
repealing  Act.  But  none  of  them,  in  our  judg- 
ment, afford  any  support  to  it.  They  are  all 
cases  of  the  exercise  of  judicial  power  by  the 
Legislature,  or  of  legislative  interference  with 
courts  in  the  exercising  of  continuing  jurisdic- 
tion. De  ChcuteUvx  v.  Fairehtld.  IR  Pa.,  18; 
5fai<e  V.Fleming,  7  Humph.,  168;  Lewii  v.  Webb, 
3  Me., 326.  Lanior  v. GaUatcu,  13  La.  Ann.,  176. 

On  the  other  hand,  the  general  rule,  sup- 
ported by  the  best  elementary  writers  (Dwarris, 
Stat.,  538),  is,  that "  when  an  Act  of  the  Legis- 
lature is  repealed,  it  must  be  considered,  ex- 
cept as  to  transactions  past  and  closed,  as  if  it 
never  existed."  And  the  effect  of  repealing 
Acts  upon  suits  under  Acts  repealed,  has  been 
determined  by  the  adjudications  of  this  court. 
The  subject  was  fully  considered  in  Norrii  v. 
Oroeker,  13  How.,  429,  and  more  recently  in 
Im.  Go.  V.  Ritchie,  5  Wall.,  541  [72  U.  S., 
XVIII.,  540],  In  both  of  these  cases  it  was 
held  that  no  judgment  could  be  rendered  in  a 
suit  after  the  repeal  of  the  Apt  under  which  it 
was  brought  and  prosecuted. 

It  is  quite  clear,  therefore,  that  this  court 
cannot  proceed  to  pronounce  judgment  in  this 
case,  for  it  has  no  longer  jurisdiction  of  the 
appeal;  and  judicial  duty  is  not  less  fitly  per- 
formed by  declining  ungranted  jurisdiction 
than  in  exercising  firmly  that  which  the  Con- 
stitution and  the  laws  confer. 

Counsel  seem  to  have  supposed,  if  effect  be 
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given  to  the  repealing  Act  in  question,  that 
the  whole  appellate  power  of  the  court,  in 
cases  of  AoAeot  carpus,  is  denied.  But  this  as  in 
error.  The  Act  of  1868  does  not  except  from 
that  jurisdiction  any  cases  hut  appeals  from 
circuit  courts  under  the  Act  of  1867.  It  does 
not  ailect  the  Jurisdiction  which  was  previously 
exercised.  BeparteMeOartBe.e  Wall.,  884  [78 
U.  S.,  XVII.,  817]. 

l%e  appeal  of  the  petUiorwr  in  this  eate  muH 
be  duminedfor  mint  ofjuritdietion. 

Sees.  C,  a  Wall.,  318. 

Clted-8  WalU  108 :  18  WaU.,  188 ;  20  Wall.,  OH) ;  S6 
n.  8.,  401 ;  107  V.  8.,  242 ;  4  Sawy,  2Ii6 ;  12  Am.  Rep., 
235  (%  Hlcb.,  100):  81  wis.,  283. 


THE  STEAMBOAT  BELFAST,  B.  C.  Nm, 
BON  and  A.  F.  Habtel,  Claimants,  P^.  m 
Brr.,  ^ 

BOON  &  CO.,  J.  H.  &  S.  B.  STEERS  and 

JOHN  WATSON  &  CO. 

(8ee  8.  C,  "  The  Belfatt,"  7  WaU.,  824-846.) 

AimiraUy  juritdiction  between  porti  of  tame 
itate — ofdi^rieteowrU,  exelutine — over  marine 
tortt — Itate  Legiriaturee  cannot  create  a  mari- 
time Uen  enforceable  by  admiralty  tuH — concur- 
rent common  law  action — Hen  for  materiaU  in 
home  port,  enforceable  by  itate  law* — contraeti 
for  ihipbuHding,  not  maritime  contraeti. 

Bedreas  can  be  obtained  in  tbe  admiralty  for  the 
breach  of  a  contract  of  affrel«htment,  in  a  case 
where  the  port  of  shipment  ana  the  port  of  desti- 
nation are  In  the  same  State. 

The  entire  admiralty  power  of  the  Constitution 
Is  lodged  in  the  Federal  Courts  by  the  9th  section 
of  the  Judiciary  Act  and  the  District  Courts  have 
"  exclusive  orijrinal  cognizance,"  exclusive  of  the 
State  Courts  as  well  as  we  other  Federal  Courts. 

Admiralty  has  Jurisdiction  over  marine  torts, 
thougrh  the  voyatre  is  between  ports  and  places  in 
the  same  State. 

State  IjMlslatures  have  no  authority  to  create  a 
maritime  lien,  nor  can  they  confer  any  Jurisdiction 
upon  a  State  Court  to  enforce  such  a  lien  by  a  suit 
or  proceeding  in  rem,  as  practiced  In  the  Admiralty 
Courts. 

There  is  no  form  of  action  at  common  law  which, 
when  compared  with  tbe  prooeedinr  in  rem  in  tbe 
admiralty,  can  l>e  regarded  as  a  concurrent  remedy. 

A  maritime  line  does  not  arise  in  a  contract  for 
materials  and  supplies  furnished  to  a  vessel  In  her 
home  port,  and  In  respect  to  such  contracts  It  is 
competent  for  tbe  States  to  create  liens  not 
amounting  to  a  regulation  of  oommeroe. 

Contracts  for  ship  building  are  held  not  to  be 
maritime  contracts. 

[No.  121.] 
Argued  March  SS,  1869.  Decided  Apr.  It,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  Stote 
of  Alabama. 

This  case  arose  upon  three  libels  in  admiral- 
ty, filed  in  the  City  Court  of  Mobile,  by  the  de- 
fendants in  error,  under  a  Statute  of  Al- 
abama, to  recover.damages  for  breaches  of  cer- 
tain contracts  of  affreightment. 

The  three  causes  were  subsequently  consoli- 
dated and  heard  together. 

The  said  court  rendered  a  decree  in  favor  of 
tbe  libelants.    The  Supreme  Court  of  Alabama 


NOTB.—I<len /or /re<0ht: who  hot,  and  how  waived. 
See  Tiote  to  Raymond  v.  Tyson,  68  C.  8.  (XV.),  47. 

To  what  lAaee*  the  ivaiaHetian  nf  admiralty  ii  eim- 
llned,  See)iotetoAllenv.Newberry,a2[7.8.(XVI.), 
110. 
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having  affirmed  this  decree,  on  appeal,  the 
claimants  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appeaia  in 
the  opinion  of  the  court. 

Mr.  P.  Phillips,  for  plaintiffs  in  error: 

All  three  of  the  cases  are  founded  upon  con- 
tracts of  affreightment  made  with  the  steamer 
engaged  in  navigating  the  river  between  Mobile 
in  Alabama,  and  Columbus,  in  the  State  of 
MississippL  The  case  of  Boon  &  Co.  only  dif- 
fers from  the  others  in  this:  that  their  cotton 
was  put  on  board  on  the  downward  voyage 
from  Columbus,  at  a  point  within  the  State  of 
Alabama. 

It  is  unecessary  to  go  through  the  decisions 
on  the  subject  of  admiraUy  jurisdiction. 
Whether  they  be  reconcilable  or  not,  it  is  suf- 
ficient for  the  purpose  of  the  case  to  ascertain 
the  judgment  of  the  court  in  its  meet  recent 
deduons,  determining  the  character  and  limit 
of  that  jurisdiction. 

In  the  case  of  3^  Motet  Taylor,  4  WalL, 
4S4  (71  U.  S.,  XVm.,  400),  the  action  was  on 
a  contract  for  personal  transportation.  The 
court  held  that  this  was  a  maritime  contract; 
tliat  it  was  not  distinguishable  from  a  contract 
for  tbe  transportation  of  freight,  and  that  the 
breach  of  eitner  is  the  appropriate  subject  of 
admiralty  jurisdiction. 

And  further,  that  the  clause  of  said  section, 
which  saves  to  suitors  a  common  law  remedv, 
does  not  save  the  proceeding  m  rem,  as  used  In 
Admiralty  Courts,  such  a  proceeding  not  being 
a  remedy  afforded  by  the  common  law. 

The  court,  in  defining  the  nature  of  the  statute 
in  the  cause  before  it,  says:  "  The  action  pro- 
vided is  in  the  nature  of  admiralty  proceed- 
ings, and  the  distinguished  characteristic  of 
which  is,  that  the  thing  proceeding  aminst  it- 
self is  seized  and  impleaded  as  the  defendant, 
and  is  sentenced  accordingly;  that  it  is  this 
dominion  over  the  thing  that  gives  to  the 
title  made  under  its  degree  validity  against  the 
world;  while  by  the  common    law  process, 

Sroperty  is  reached  only  through  a  personal 
efendant,  and  then  only  to  the  extent  of  his 
title."  In  this  case,  it  Is  true,  the  contract  re- 
lated to  a  service  to  be  performed  on  the  liigh 
seas,  to  wit:  from  New  York  to  San  Fran- 
cisco. 

In  The  Sine  v.  Trevor,  reported  in  same 
volume,  4  Wall.,  666  (71  U.  S..  XVIH.,  461), 
the  action  was  for  a  collision  occurring  on  the 
Mississippi,  near  the  Oty  of  St.  Louis.  "  This 
record  (says  the  court)  rtuses  distinctly  the 
question  bow  far  the  jurisdiction  in  admiralty 
is  exclusive,  and  to  what  extent  the  State 
Courts  can  exercise  a  concurrent  jurisdiction." 
Owing  to  the  importance  of  the  principles  in- 
volved, the  case  was  held  under  advisement 
for  some  time,  in  order  that  every  considera- 
tion which  could  influence  the  result  might  be 
deliberately  weighed. 

The  court  affirms  the  judgment  given  in  the 
case  of  "  T%e  Mo»e*  Taylor  vad.  re-asserts  tbe 
doctrine  declared  in  the  case  of  "  The  Oeneaee 
Chirf,"  and  the  principles  of  admiralty  Juris- 
diction, as  conferred  on  the  Federal  Courts  by 
the  Constitution,  extend  wherever  ships  fioftt, 
and  navigation  successfully  aids  commerce, 
whether  intemal  or  external. 

It  further  declares  that  the  grant  of  this 
power  under  the  Act  of  1789  is  exclusive,  not 
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only  of  all  other  Federal  Courts,  but  of  all 
other  State  Courts  aod,  therefore,  state  statutes 
which  confer  upon  State  Courts  a  remedy  for 
marine  torts  ana  marine  contracts,  by  proceed- 
ings strictly  in  rem,  are  void. 

The  statute  of  Iowa,  then  before  the  court, 
was  subjected  to  the  same  criticism  as  was  ap- 
plied in  the  California  case,and  for  like  reasons 
held  void. 

The  provisions  of  the  Alabama  Code  are  pre- 
cisely those  of  the  Acts  quoted  in  the  above 
cases,  and  subject  to  the  same  condemnation. 

Since  the  decision  of  the  Supreme  Court  of 
Alabuna  in  this  case,  that  court  has  itself  de- 
cided in  the  case  of  The  Jfiat  v.  Martin,  that 
contracts  of  affreightment  between  the  Port  of 
KoUle  and  a  port  in  another  State  cannot  be 
enforced  in  a  State  Court.  This  covers  two  of 
the  cases  presented  in  this  record. 

Under  the  two  recent  decisions  of  this  court, 
already  cited,  it  is  submitted  that  the  judgment 
must  be  reversed. 

Mr.  J.  M.  CarUsle«  for  defendants  in  error : 

Is  the  ordinary  contract  of  a  common  car- 
tier,  made  between  parties  who  are  citizens  of 
the  same  State,  for  Uie  transportation  of  goods 
from  one  town  to  another,  both  being  in  that 
same  State,  without  such  eoods,  in  trantitu, 
bdng  carried  into  or  throngn  any  other  State 
of  foreign  dominion,  a  contract  which  can  only 
he  enforced  by  a  proceeding  in  admiralty  in  the 
Federal  Courts. 

The  case  arose  in,  and  concerned  alone,  the 
internal  commerce  of  the  State  of  Alabama 
and.  therefore,  it  was  one  with  which  the  laws 
of  that  State  only  could  deal.  It  lay  wholly  be- 
yond the  region  of  Federal  powers.  And  it  is 
quite  unimportant  in  what  form  or  by  what 
system  of  pleading  and  evidence,  the  State 
might  provide  a  remedy  in  such  a  case.  The 
mere  form  cannot  aSect  the  substance.  If  the 
power  exercised  be  one  belonging  to  the  State, 
and  not  to  the  Federal  Government,  it  does  not 
ooncem  the  Federal  Gkivemment  whether  it  be 
exercised  in  one  form  or  another,  nor  whether 
the  proceeding  be  called  a  libel  in  admiralty,  a 
bill  in  equity,  or  an  action  at  common  law; 
whether  given  by  modem  statute,  or  found  in 
the  Tear  Books.  Gibbon*  v.  Ogden,  9  Wheat. , 
904. 

But  suppose  this  be  not  so.  It  is  then  sub- 
mitted, that  all  three  of  the  original  actions,  if 
they  might  have  been  instituted  in  the  District 
Ooort  of  the  United  Stated  in  admiralty,  might 
sko  be  brought  in  a  State  Court,  the  jurisdic- 
tion being  concurrent;  and  that  the  particular 
nmedy  given  by  the  Alabama  statute,  and 
adopted  in  these  cases,  is  whether  the  true  in- 
lent  and  meaning  of  the  saving  in  the  9th  sec- 
tion of  the  Judiciary  Act.    1  Stat.,  77. 

What  is  meant  as  well  in  the  Act  of  1780  as 
in  the  Constitution  itself,  by  the  "  common 
Isw,"  has  been  authoritatively  settled  by  this 
Gooit  in  repeated  adjudications. 

Par$inu  V.  Bedford,  3  Pet.,  446;  U.  8.  v. 
T»e  Vengeance,  3  Dall.,  297;  Webtter  v.  Reid, 
11  How.,  487. 

Common  law  remedies  are  not  merely  "Suits 
which  the  common  law  recognized  among 
its  old  and  settled  proceedings,  but  suits  in 
which  legal  rights  were  to  be  ascertained  and 
determined  in  contradistinction  to  those  where 
equitable  rights  alone  were  recognized,  and 
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equitable  remedies  were  administered.or  where, 
as  in  the  admiralty,  a  mixture  of  public  law  and 
of  maritime  law  and  equity  was  often  found 
in  the  same  suit. "  If  the  subiect-matter  be  the 
adjudication  of  purely  legal  rights,  without 
any  admixture  of  equitable  rights,  and  without 
involving  any  usurpation  of  jurisdiction  over 
matters  depending  upon  the  public  law  of  na- 
tions, or  the  peculiar  maritime  law,  the  pro- 
ceeding, whatever  its  form,  is  the  common  law 
remedy,  provided  only  that  it  afford  to  the 
parties  the  opportunity  of  ascertaining  their 
rights  by  a  trial  having  the  substantial  and  es- 
sential elements  of  a  trial  at  common  law. 

A  trial  at  common  law  is  a  trial  per  pais. 

It  is  not  necessary  that  in  every  case  trial  by 
a  jurv  should,  in  fact,  be  had,  but  that  the  right 
to  it  be  conceded  to  tx>th  parties.  It  is  not  nec- 
essary that  the  trial  be  begun  by  the  service  of 
process  or  by  actually  bringing  into  court,  in  anv 
other  way,  the  party  whose  rights  are  to  be  af- 
fected by  the  proceeding.  Attachment  suits 
and  suits  for  partition  are  examples.  A  de- 
fendant may  be  brought  into  court  as  well  by 
seizing  his  property  and  bringing  it  into  court, 
under  circumstances  giving  him  plain  and  rea- 
sonable notice  of  the  cause  of  its  seizure,  as  by 
the  service  of  process  on  his  person.  If  the 
statute  makes  provision  for  his  personal  ap- 
pearance, and  a  day  is  given  to  him  in  court, 
with  the  right  of  trial  by  jury,  then  it  is  as 
much  a  common  law  case  as  if  it  had  been  be- 
gun by  eapias  ad  respondendum,  Instead  of  a 
seizure  of  his  properly.  And,  on  the  other 
hand,  though  the  suit  be  begun  by  a  capiat  and 
proceeded  in  throughout  according  to  the  most 
exact  forms  of  a  common  law  suit,  in  all  things 
but  one,  to  wit:  the  trial  by  jury,  if  that  be (& 
nied,  it  is  no  true  case  at  common  law.  It  is 
this  distinctive  quality  alone  which  the  CousU- 
tution  guaranties  and  preserves  from  all  inno- 
vation; and  there  is  no  instance  in  this  court  in 
which,  where  the  subject-matter  was  the  adju- 
dication of  purely  legal  rights,  and  the  right  of 
trial  by  jury  has  been  preserved,  in  which  the 
case  has  been  treated  as  other  than  a  common 
law  case,  whether  a  concurrent  remedy  existed 
either  in  admiralty  or  in  equity,  or  not,  and 
whatever  may  have  been' the  mere  form  of  the 
proceedings. 

It  has  been  supposed  that  that  the  case  of 
The  A.  D.  Hine,  4  Wall.,  656  (71  U.  8., 
XVIII.,  461),  is  an  exception  to  this  rule.  But 
an  examination  of  that  case,  and  of  the  statute 
on  which  the  remedy  was  founded,  will  show 
that  this  is  a  mistake.  It  is  true  that  the  learned 
justice,  in  delivering  the  opinion  of  the  court, 
arguendo,  relies  upon  the  form  of  the  proceed- 
ing, it  being  in  rem,  without  naming  any  de- 
fendant, as  proving  that  it  was  not  a  common 
law  remedy.  But  the  case  was  one  in  which 
there  was  and  could  be  no  jury  trial.  The 
statute  (Iowa  Revision  of  1860,  p.  656}  which 
authorized  the  proceeding  ia  that  case.although 
it  saved  to  the  plaintiff  all  his  common  law 
rights  (in  imitation  of  the  Act  of  1789),  made 
no  provision  to  protect  the  owner  of  the  vessel, 
and  afforded  him  no  opportunity,  by  his  per- 
sonal appearance,  of  converting  the  proceeding 
into  a  common  law  trial  by  jury.  It  was  be- 
gun, continued  and  ended,  and  could  only  be 
BO,  as  a  civil  law  proceeding  in  rem.  The 
judgment  of  the  court  in  that  case  in  no  degree 
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depends  upon  the  dictum  (if,  indeed,  such  was 
the  idea  in  the  mind  of  the  learned  justice  at 
the  time)  that  the  test  of  a  common  law  remedy 
is,  that  there  must  be  a  named  defendant, 
a^dnst  whose  person  process  is  prayed.  Witli 
unfeiKned  deference  and  very  great  respect,  it 
is  submitted  that  such  a  test  is  not  warranted 
by  the  authorities  and  cannot  be  reconciled 
with  the  doctrines  of  this  court  hereinbefore 
quoted  and  referred  to.  And  in  the  case  of 
Webtler  v.  Beid,  11  How.,  460,  460,  it  is  plainly 
implied  that  the  naming  of  the  defendant  is  not 
necessary,  and  that  the  attachment  of  the  prop- 
erty is  the  beginning  of  a  suit  against  the 
owner.  The  court  says:  "  No  person  is  re- 
quired to  answer  in  a  suit  on  whom  process  has 
not  been  served,  or  whose  property  has  not 
been  attached.  In  this  case  there  was  no  per- 
sonal notice  nor  an  attachment  nor  other  pro- 
ceeding against  the  land,  until  after  the  Judg- 
ments. 

Surely  it  was  not  intended  to  say  in  the  case 
of  7%«  Eine,  that  the  State  of  Iowa  or  any 
other  State  of  the  Union  could  not,  at  its  dis- 
cretion, provide  for  its  citizens,  as  to  contracts 
arising  between  themselves,  in  their  domestic 
commerce,  a  conunon  law  remedy  against  the 
property  of  unknown  defendants,  who  there- 
fore could  not  possibly  be  named. 

Mr.  Jtutiet  CUfTord  delivered  the  opinion 
of  the  court: 

Persons  f umishinK  materials  or  supplies  for 
ships  or  vessels,  within  the  State  of  Alabama, 
have  a  lien  by  the  law  of  that  State  on  the  same 
for  all  debts  contracted  by  the  master,  owner 
or  consignee  thereof  for  the  work  done,  and 
for  the  materials  and  supplies  furnished,  in 
preference  to  other  debts  due  and  owing  from 
the  owners  of  such  ships  or  vessels.  By  the 
Code  of  that  State  it  is  aiso  provided,  under  the 
dtle,  "  proceedings  in  admiralty,"  that  when- 
ever any  steambcnt  or  other  water-craft  shall 
receive  on  board,  as  a  common  carrier,  any 
goods  or  merchandise  as  freii;ht,  to  be  delivered 
at  any  special  place,  and  shall  fail  to  deliver 
the  same  as  directed  in  the  bill  of  lading,  or 
other  contract  of  shipment,  the  owner  or  con- 
signoe  of  such  goods  en'  merchandise  shall  have 
a  Tien  on  such  boat  or  other  water  craft  for  his 
loss  or  damage,  to  be  enforced  in  the  same 
manner  and  subject  to  the  rules  and  regula- 
tions prescribed  in  relation  to  similar  Uens  for 
labor,  materials  and  supplies  furnished  to  such 
steamboats  or  other  water-craft,  as  described  in 
the  antecedent  provision.  Rev.  Code,  sees. 
8127,  S142. 

Pursuant  to  those  statutory  rules  and  regula- 
tions of  the  State,  the  libel  in  this  case  was 
filed  in  the  City  Court  of  Mobile,  and  the  libel- 
ants alleged  that  they,  on  the  23d  of  January, 
1866,  shipped  on  board  the  steamboat,  Belfast, 
then  lying  at  Vienna  in  that  State,  one  hun- 
dred bales  of  cotton,  to  be  transported  to  Mo- 
bile, in  the  same  Slate,  and  there  to  be  deliv- 
ered to  certain  consignees,  they  paying  freight 
therefor  at  the  rate  of  $5  per  bale,  the  dangers 
of  the  river  excepted;  that  on  the  way  down 
the  river,  below  Vienna,  twenty-nine  bales  of 
the  cotton  were  lost,  not  by  the  dangers  of  the 
river,  and  were  never  delivered  to  the  consign- 
ees, whereby  the  libelants  suffered  loss  to  the 
amount  of  f5,800.    Introductory  allegations  of 


the  libel,  also,  are  the  same  as  in  a  libel  in  rem 
in  the  District  Courts  of  the  United  States;  and 
in  conclusion,  the  "  libelants  pray  process  in 
admiralty"  against  the  steamer,  "her  tackle, 
apparel  and  furniture,"  and  that  the  same  may 
be  condemned  to  satisfy  their  damages  and 
costs.  Process  was  accordingly  issued,  com- 
manding the  sheriff  to  seize  and  take  the 
steamer,  etc.,  into  bis  possession,  and  to  hold 
the  same  until  released  by  due  course  of  law. 
Respondents  appeared  as  claimants,  and  allied 
that  they  were  the  owners  of  the  steamer,  and 
they  admitted  that  the  cotton  was  shipped  on 
board  at  the  time  and  place,  and  on  the  terms 
and  for  the  purpose  uleg^  in  the  libel :  but 
thev  excepted  to  the  Jurisdiction  of  the  court, 
and  alleged  that  the  steamer,  at  the  time  the 
cotton  was  shipped,  was  duly  enrolled  Sdod  li- 
censed under  the  laws  of  the  United  States; 
that  she  was  then  and  there  regularly  engaged 
in  commerce  and  navigation  between  the  (Sty 
of  Columbus,  in  the  State  of  Mississippi,  and 
the  City  of  Mobile,  in  the  State  of  Alabama, 
and  that  the  cotton  described  in  the  libel  was 
lost  in  her  trip  down  the  river  from  the  former 
dty  to  her  port  of  destination.  Defense  of  the 
respondents  upon  the  merits  was,  that  the 
steamer  and  cargo  were  captured  by  a  band  of 
robbers  in  the  trip  down  the  river,  within  the 
ebb  and  flow  of  the  tide,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United 
States,  and  without  any  negligence  or  fault  on 
the  part  of  the  officers  and  crew  of  the  steamer. 
They  also  set  up  the  defense,  that  it  was  agreed 
between  the  master  and  the  shippers  that  the 
vessel  should  not  be  liable  for  the  loss  of  the 
cotton,  if  it  was  captured  by  armed  men  dur- 
ing the  voyage,  without  any  negligence  or  fault 
on  the  part  of  the  carrier.  Libelants  excepted 
to  that  part  of  the  answer  denying  the  juris- 
diction of  the  court,  as  insufficient  and  invalid; 
and  they  also  excepted  to  the  defense,  as 
pleaded,  that  the  steamer  was  robbed  of  the 
cotton,  as  no  bar  to  a  recovery  in  the  case,  and 
the  court  sustained  the  views  of  the  libelants  in 
both  particulars,  and  the  respondents  excepted 
to  the  respective  rulings  of  the  court. 

Two  other  consignments  of  cotton  were  also 
on  board  the  steamer  at  the  time  the  alleged 
robbery  occurred.  Ninety  bales  were  dipped 
by  J.  H.  Steers  &  Company,  at  Columbus;  and 
one  hundred  bales  were  shipped  by  John  Wat- 
son &  Company  at  the  same  place.  Both  ship- 
ments were  to  be  transported  to  the  Port  of 
Mobile,  and  there  to  be  delivered  to  certain 
consignees  under  a  similar  contract  of  affreight- 
ment as  that  alleged  in  the  first  case,  except  as 
to  the  price  to  be  paid  for  the  transportation. 
Steers  &  Company  lost  thirty-four  bales  of 
their  shipment,  and  Watson  &  Company  lost 
thirty  bales,  as  alleged  by  the  respective  par- 
ties. Libels  in  the  same  form  were  also  filed 
by  those  parlies  about  the  same  time,  in  the 
same  court,  and  the  owners  of  the  steamer  ap- 
peared in  each  case  as  claimants,  and  pleaded 
the  same  defenses  in  the  three  cases. 

Evidence  was  introduced  by  the  r^pedive 
libelants,  proving  that  the  entire  cotton  lost, 
and  not  delivered,  was  of  the  value  of  $4,000. 
They  also  introduced  the  several  bills  of  lad- 
ing, and  the  respondents  admitted  the  ship- 
ments as  alleged  in  the  respective  libels.  Oa 
the  other  hand,  the  libelants  admitted  Uuat  lite 
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itetmer  was  robbed,  as  alleged  in  the  answer, 
and  without  any  neglect  or  fault  of  the  owners  of 
the  steamer,  or  those  in  charge  of  her  navigation. 

Agreement  of  the  parties,  as  stated  in  the 
bill  of  exceptions,  was  that  the  three  cases 
should  be  tried  together,  and  they  were  all 
submitted  a^  the  same  time  and  upon  the  same 
iMues.  Finding  of  the  court  was  that  the 
whole  loss  in  the  three  cases  was  $4,000,  and 
of  that  sum  the  decree  of  the  court  allow  |1 ,000 
to  the  libelants  in  the  first  cape.  |1.400  to  the 
libelants  in  the  second  case,  and  $1,600  to  the 
libelants  in  the  third  case,  with  costs  to  the 
picTsiling  party. 

Exceptions  were  seasonably  tendered  by  the 
respondents  to  the  rulings  and  decision  of  the 
court,  and  the  exceptions  were  duly  allowed 
by  the  court.  Appeals  were  then  taken  bv  the 
lopondents  to  the  Supreme  Court  of  the  State, 
where  the  objections  to  the  jurisdiction  of  the 
court  were  renewed  in  the  formal  assignment 
of  errors.  The  parties  were  heard,  but  the 
court  overruled  the  objections  to  the  jurisdic- 
tion of  the  court,  and  affirmed  the  respective 
decrees  rendered  in  the  subordinate  court. 
Writs  of  error  were  then  sued  out  under  the 
26th  section  of  the  Judiciary  Act,  and  the  re- 
spective causes  were  removed  into  this  court. 

Jurisdiction  of  this  court  to  re-examine  the 
questions  presented  in  the  pleadings  may  be 
assumed  as  existing  without  discussion,  as  it  is 
conceded  that  the  questions  are  the  same  as 
were  raised  and  decided  in  the  State  Courts, 
and  it  is  not  controverted  that  the  questions  are 
such  as  may  be  re-examined  here  under  the  2JSth 
section  of  the  Judiciary  Act. 

Theory  of  the  respondents  is,  that  the  re- 
spective libels  were  libels  »n  rem  to  enforce  a 
maritime  lien  in  favor  of  the  shippers  of  the 
cotton,  under  contracts  of  affreightment  for  the 
transportation  of  goods  and  merchandise  from 
one  port  to  another  upon  navigable  waters,  and 
that  the  State  Courts  have  no  jurisdiction  to 
employ  such  a  process  to  enforce  such  a  lien  in 
any  case;  that  the  jurisdiction  to  enforce  a 
maritime  lien  by  a  proceeding  in  rem  is  exclu- 
sively vested  in  the  Federal  Courts  by  the  Con- 
stitution of  the  United  States  and  the  laws  of 
Congress.  But  the  libelants  controvert  that 
proposition,  and  insist  that  the  State  Courts 
have  concurrent  jurisdiction  in  these  cases  un- 
der that  clause  in  the  9th  section  of  the  Judici- 
ary Act  which  saves  "  to  suitors  in  all  cases 
the  right  of  a  common  law  remedy  where  the 
common  law  is  competent  to  give  it."  1  Stat. 
atL.,  78. 

2.  They  also  contend,  if  their  first  proposi- 
tion is  not  sustained,  that  inasmuch  as  the  three 
cases  were  heard  together,  under  an  agreement 
that  they  should  be  tried  upon  the  same  issues, 
and  that  the  libel  filed  by  W.  C.  Boon  &  Com- 
pany, as  stated  in  the  bill  of  exceptions,  was  se- 
lected as  the  case  to  be  tried  in  the  court  where 
tlic  suits  were  commenced,  the  rights  of  the 
parties  in  the  other  two  cases  must  abide  the 
dedsioD  of  this  court  in  that  case. 

Assuming  that  to  be  so,  then  they  contend 
that  the  State  Court  had  jurisdiction  in  the  first 
case,  because  the  contract  of  affreightment  was 
for  the  transportation  of  goods  and  merchan- 
dise between  ports  and  places  in  the  same  State. 
ImpUcdlj,  the  argument  admits  that  the  rule  is 
otherwise  where  the  contract  is  for  the  trans- 
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portstion  of  goods  and  merchandise  twtween 
ports  and  places  in  different  States;  but  the 
proposition  is.  that  where  the  contract  is  be- 
tween citizens  of  the  same  State,  for  the  trans- 
portation of  goods  and  merchandise  from  one 
port  to  another  in  the  same  State,  the  case  is 
not  one  within  the  jurisdiction  of  the  Admiral- 
ty Courts  of  the  United  States,  unless  it  becomes 
necessary,  in  the  course  of  the  voyagt>,  to  carry 
the  goods  or  merchandise  into  or  through  some 
other  State  or  foreign  dominion. 
_  Obviously  the  questions  presented  are  ques- 
tions of  very  great  importance,  as  affecting  the 
construction  of  the  Federal  Constitution,  and  . 
the  rights  and  remedies  of  the  citizens  engaged 
in  an  important  and  lucrative  branch  of  com- 
merce and  navigation. 

Judicial  power  to  liear  and  determine  con- 
troversies in  admiralty,  lilte  other  judicial  pow- 
er, was  conferred  upon  the  Oovemment  of  the 
United  States  by  the  Federal  Constitution,  and 
by  the  express  terms  of  the  instrument,  it  ex- 
tends to  all  cases  of  admiralty  and  nuaritime  ju- 
risdiction; which,  doubtless,  must  be  held  to 
mean  all  such  cases  of  a  maritime  character  as 
were  cognizable  in  the  Admiralty  Courts  of  the 
States  at  the  time  the  Constitution  was  adopted. 
Waring  v.  Clarice,  5  How.,  454. 

Admiralty  jurisdiction,  as  exercised  in  the 
Federal  Courts,  is  not  restricted  to  the  subjects 
cognizable  in  the  English  Courts  of  Admiralty 
at  the  date  of  the  Revolution,  nor  is  it  as  exten- 
sive as  that  exercised  by  the  continental  courts, 
organized  under,  and  governed  by,  the  princi- 
ples of  the  civil  law.  Bofft  of  Linseed,  1  Black, 
108  [66  U.  8.,  XVII.,  85]. 

Best  guides  as  to  the  extent  of  the  admiralty 
jurisdiction  of  the  Federal  Courts,  are  the  Con- 
stitution of  the  United  States,  the  laws  of  Con- 
gress, and  the  decisions  of  this  court. 

Two  of  the  contracts  of  affreightment  in 
these  cases,  were  for  the  transportation  of  cot- 
ton between  ports  and  places  in  different  States; 
but  as  the  contract  alleged  in  the  libel  filed  hi 
the  first  case,  was  for  the  transportation  of  cot- 
ton from  one  port  to  another,  in  the  same  State, 
it  l>ecome8  necessary  to  determine,  irrespective 
of  the  questions  presented  in  the  other  cases, 
whether  such  a  contract  is  cognizable  in  the  Ad- 
miralty Courts  of  the  United  States,  because,  if 
not,  the  libelants,  in  any  view  of  the  case  must 
prevail,  as  there  would  be  in  that  state  of  the 
case,  no  jurisdiction  in  this  court  to  re-examine 
the  decision  of  the  State  Court  in  that  case. 

Much  controversy  has  existed  as  to  the  true 
extent  of  the  admiralty  and  maritime  jurisdic- 
tion of  the  Federal  Courts,  but  great  aid  will 
be  derived  in  the  solution  of  this  question  by 
an  examination  of  the  decisions  of  this  court  at 
different  periods  since  tbe  judicial  system  of 
the  United  States  was  organized. 

PrincijMii  subjects  of  admiralty  jurisdiction 
are  maritime  contracts  and  maritime  torts,  in- 
cluding captures  jure  beOi,  and  seizures  on 
water  for  municipal  and  revenue  forfeitures. 

(1)  Contracts,  claims,  or  service,  purely  mar- 
itime, and  touching  rights  and  duties  apper- 
taining to  commerce  and  navigation,  are  cog- 
nizable  in  the  admiralty.     1  Conkl.  Adm.,  19. 

(2)  Torts  or  injuries  committed  on  navisable 
waters,  of  a  civil  nature,  are  also  cognizable  in 
the  admiralty  courts. 

Jurisdiction  in  the  former  case  depends  Upon 
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the  nature  of  the  contract,  but  in  the  latter  it 
depends  entirely  upon  locality.  Mistakes  need 
not  be  made  if  these  rules  are  observed;  but 
contracts  to  be  performed  on  waters  not  navi- 
gable, are  not  maritime  any  more  than  those 
made  to  be  performed  on  land.  Nor  are  torts 
cognizable  in  the  admiraltv  unless  committed 
on  waters  within  the  admiralty  and  maritime 
jurisdiction,  as  defined  by  law.  The  Oommeree, 
1  Black,  679  [68  U.  8.,  XVII.,  100];  2  Stoiy, 
Const.  (3d  ed.),  sees.  1666,  1669. 

Such  jurisdiction,  whether  of  torts  or  of  con- 
tracts, was.  and  still  is,  restricted  in  the  parent 
country  to  tide-waters,  as  they  have  no  large 
fresh  water  lakes  or  fresh  water  rivers  which 
are  navigable.  Waters  where  the  tide  did  not 
ebb  and  flow,  were  regarded  in  that  country  as 
not  within  the  admiralty  and  maritime  jurisdic- 
tion ;  and  such  was  the  decision  of  this  court 
in  the  case  of  The  Jefferson,  10  Wheat.,  428, 
and  the  rule  established  in  tiiat  case  was  fol- 
lowed for  more  than  a  quarter  of  a  century. 

Attempt  was  subsequently  made  to  restrict 
the  jurisoiction  of  the  Admiralty  Courts  in  torts 
to  cases  arising  on  the  high  seas,  but  this  court 
held  that  it  extended  to  all  waters  within  the 
ebb  and  flow  of  the  tide,  though  ir{fra  corjnu 
eomitatut,  and  as  far  up  the  rivers  emptying 
into  the  seas  or  bays  and  arms  of  the  sea,  as  the 
tide  ebbed  and  flowed.  And  that  rule,  ever 
after  it  was  promulgated,  prevailed,  and  was 
universally  applied  by  district  courts  in  cases 
of  collision.     Waring  v.  Clarke.  S  How.,  449. 

Application  of  that  rule  was  made  by  the 
Federal  Courts  in  collision  cases  arising  upon 
the  Hudson,  the  Penobscot,  the  Kennebec,  the 
Merrimac,  the  Alabama  and  many  other  rivers 
navigable  only  between  porta  and  places  in  one 
State. 

Exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction, 
was  conferred  upon  the  District  Courts  by  the 
9th  section  of  the  Judiciarv  Act,  including  all 
seizures  under  the  laws  of  impost,  navigation 
or  trade  of  the  United  States,  where  the  seiz- 
ures are  made  on  waters  which  are  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons 
burden,  within  their  respective  districts  as  well 
as  upon  the  high  seas. 

Remedies  for  marine  torts,  it  is  conceded, 
may  be  sought  in  the  Admiralty  Courts  under 
that  provision,  although  committed  within  Uie 
body  of  a  county,  but  is  denied  that  redress  can 
be  obtained  in  the  admiralty  for  the  breach  of 
contract  of  affreightment  in  a  case  where  the 
port  of  shipment  and  the  port  of  destination  are 
In  the  same  State. 

Repeated  attempts  were  made  at  an  early  day 
to  induce  the  court  to  hold  that  seizures  on 
water  were  not  cases  of  admiralty  cognizance, 
and  that  contracts  of  affreightment  were  exclu- 
sive] v  cognizable  in  the  courts  of  common  law; 
but  this  court  refused  to  adopt  either  proposi- 
tion, and  held  that  the  entire  admiralty  power 
of  the  Constitution  was  lodged  in  the  Federal 
Courts,  and  that  Congress  intended  by  the  9th 
section  of  the  Judiciary  Act  to  invest  the  Dis- 
trict Courts  with  that  power  as  courts  of  original 
jurisdiction;  that  the  phrase  "exclusive  orig- 
ual  cognizance,"  was  used  for  that  purpose, 
and  was  intended  to  be  exclusive  of  the  State 
Courts  as  well  as  the  other  Federal  Courts.  T!ie 
Lexington,  6  How.,  390;  Z7t«  Fenyeanc*,  8 Dall., 
870 


397;  The  Bettey,  4  Cranch,  448;  The  Samuel, 
1  Wheat.,  9;  The  Oetavia,  1  Wheat.,  20. 

When  the  case  of  The  Lexington  was  decided, 
it  was  still  supposed  that  the  admiralty  juris- 
diction was  limited  to  the  waters  affected  by 
the  ebb  an  flow  of  the  tide,  but  the  case  ia  a 
decisive  authority  to  show  that  the  jurisdiction 
of  the  admiralty,  in  matters  of  contract,  was 
understood  to  be  coextensive  with  the  jurisdic- 
tion in  cases  of  marine  torts. 

Subject-matter  of  the  suit  in  the  case  of  War- 
ing V.  Clarice,  was  that  of  a  collision,  and 
the  subject-matter  in  the  case  of  The  Lexington 
was  a  loss  of  specie  in  trantitii,  under  a  con- 
tract of  affreightment.  Viewed  in  any  light, 
those  two  cases  settle  the  question  that  where  the 
voyage  and  transportation  are  over  tide-waten, 
the  jurisdiction  of  the  admiralty  is  the  same 
in  matters  in  maritime  contracts  as  in  marine 
lorta. 

Such  was  the  state  of  the  law  upon  the  sub- 
ject, as  decided  by  this  court,  when  the  case  of 
Tlu  Oenetee  ChiM,  12  How.,  457,  was  brought 
here  for  re-examination ;  and  in  that  case  uiis 
court  held  that  the  jurisidiction  in  admiralty  de- 
pended, not  upon  the  ebb  and  flow  of  the  Ude, 
but  upon  the  navigable  character  of  the  water; 
that  if  the  water  was  navigable,  it  was  deemed 
to  be  public,  and  if  public,  that  it  was  regarded 
as  witnin  the  legitimate  scope  of  the  admiralty 
jurisdiction  conferred  by  the  Constitution. 

Prior  to  that  decision,  the  Western  lakes  and 
navigable  rivers  of  the  United  States,  aI)ove  tide- 
waters, were  not  supposed  to  be  waten  within 
the  admiralty  and  maritime  jurisdiction  of  the 
Federal  Courts.  Strange  as  Uiat  propodtion 
maj  now  appear  to  one  familiar  wiUi  Uie  pro- 
vision contained  in  the  9th  section  of  the  Ju- 
diciary Act,  it  is,  nevertheless,  true  that  the  rule 
restricting  admiralty  jurisdiction  to  Ude  waten 
had  prevailed  from  the  organization  of  the  ju- 
diciaJ  system  to  that  date,  out  the  effect  of  that 
decision  was  to  dispel  that  error  and  place  the 
admiralty  lurisdiction  upon  its  true  constitu- 
tional and  legal  basis,  as  defined  in  the  Consti- 
tution of  the  United  States  and  the  laws  of 
Congress. 

Subsequent  decision  of  this  court,  in  the  case 
of  The  Magnolia,  was,  that  the  admiralty  juris- 
diction of  the  Federal  Courts  extends  to  casea 
of  collision  upon  navigable  waters,  although  the 
place  of  the  collision  may  be  within  the  body 
of  a  county  and  above  the  ebb  and  fiow  of  the  tide ; 
and  this  court  also  held  in  that  case  that  the  dis- 
trict courts  exercise  lurisdiction  over  fresh  water 
rivers,  "  navijgable  from  the  sea,"  by  virtue  of 
the  9th  section  of  the  Judiciary  Act,  and  not 
as  conferred  by  the  Act  of  the  26th  of  Febru- 
ary, 1845,  wliich  is  applicable  only  to  the ' '  lakea, 
and  navigable  waters  connecting  said  lakes." 
The  MamuOia.  20  How.,  296  [81  U.  8.,  XV., 
9091;  6  Stat,  at  L.,  616. 

Directproposition  of  the  respondents  in  the 
case  of  The  Commerce,  1  Black,  678  [66  U.  B., 
XVII.,  109],  was,  that  the  case  before  the  court, 
which  was  a  collision  on  the  Hudson  River, 
was  not  a  case  cognizable  in  the  admiralty,  be- 
cause it  did  not  appear  that  either  of  the  ves- 
sels was  engaged  in  foreign  commerce,  or  in 
commerce  among  the  several  States;  but  the 
court  held  that  judicial  power  in  all  cases  of  ad- 
miralty and  maritime  jurisdiction  was  conferred 
by  the  Constitution,  and  that  in  cases  of  tort 
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the  quMtion  of  jurisdiction  was  wholly  unaf- 
fected by  the  condderationjs  euggestea  in  that 
propoeition;  and  we  re-affirm  the  rule  there  laid 
down,  that  locality  ia  the  true  teat  of  admiralty 
oag:Dizance  in  all  cases  of  marine  torts;  that  if 
it  appears,  as  in  cases  of  collision,  depredations 
upon  property,  illegal  dispossession  of  ships,  or 
aeizuTes  for  the  yiolation  of  the  revenue  laws, 
that  the  vrrongful  act  was  committed  on  navi- 
Mble  waters,  within  the  admiralty  and  maritime 
wrisdiction  of  the  United  States,  then  the  case 
n  one  properly  cognizable  in  the  admiralty.  2 
Btory,  Const.,  sec.  1669. 

Navigable  liveis,  which  empty  into  the  sea, 
or  into  the  bays  and  gulfs  which  form  a  part  of 
the  sea,  are  but  arms  of  the  sea,  and  are  as 
mnch  within  the  admiralty  and  maritime  luris- 
diction  of  the  United  States  as  the  sea  itself. 

Difflcalties  attend  every  attempt  to  define  the 
exact  limits  of  admiralty  Jurisdiction,  but  it 
ctnnol  be  made  to  depend  upon  the  power  of 
Congress  to  r^ulate  commerce,  as  conferred  in 
the  Constitution.  They  are  entirely  distinct 
thinn,  having  no  necessary  connection  with  one 
mother,  and  are  conferred,  in  the  Constitution, 
\>j  separate  and  distinct  grants.  The  6ene»ee 
Chief,  li  now.,  453. 

Congress  may  regulate  commerce  with  f  or- 
dgn  nations  and  among  the  several  States,  but 
the  judicial  power,  which,  among  other  things, 
extends  to  au  cases  of  admiralty  and  maritime 
jnrisdiction,  was  conferred  upon  the  Federal 
Oovemment  by  the  Constitution,  and  Congress 
cannot  enlarge  it,  not  even  to  suit  the  wants  of 
commerce,  nor  for  the  more  convenient  execu- 
tion of  its  commercial  regulations.  The  Bt.  Lam- 
renee.  1  Black.  626  [66  U.  S.,  XVII.,  182.] 

Remarks,  it  is  conceded,  are  found  in  the 
minion  of  the  court  in  the  case  of  Allen  v. 
ffaOertTf,  21  How.,  245  [82  U.  S.,  XVI.,  Ill], 
inconsistent  with  these  views ;  but  they  were  not 
neoessaiT  to  that  decision,  as  the  contract  in 
that  case  was  for  the  transportation  of  goods  on 
one  of  the  Western  lakes,  where  the  jurfsdiction 
in  admiralty  is  restricted,  by  an  Act  of  Con- 
Xreas,  to  steamboats  and  other  vessels  *  *  *  em- 
ployed in  the  business  of  commerce  and  navi- 
gation, between  ports  and  places  in  dififerent 
Btalea  and  Territories.  T%e  Bine  v.  Trtmor,  4 
WalL.  656  [71  U.  S.,  XVHI.,  451]. 

No  sach  restrictions  are  contained  in  the  9th 
■edion  of  the' Judiciary  Act  and,  consequently, 
those  remarks,  as  appned  to  a  case  falling  with- 
in that  provision,  must  be  regarded  as  incorrect. 

Bach  a  rule,  if  applied  to  the  commerce  and 
navigation  of  the  Atlantic  coast,  would  produce 
iucalcolable  mischief,  as  the  vessels  in  many 
cases,  even  in  voyages  from  one  port  in  a  State 
to  another  port  in  the  same  State,  are  obliged, 
in  the  course  of  the  voyage,  to  go  outside  of 
any  particular  State,  and  it  would  not  be  diffl- 
colt  to  give  examples  wliere  more  than  half  the 
voyage  is  necessarily  upon  the  high  seas.  Un- 
less the  admiralty  has  jurisdiction,  in  such  a 
case,  to  enforce  the  maritime  lien,  in  case  of  a 
cdiision  or  jettison,  it  is  difficult  to  see  to  what 
fonun  tlie  injured  part^  can  resort  for  redress. 
Rracy,  it  is  said,  is  justiciable  everywhere,  but 
it  cannot  be  admitted  tliat  maritime  torts  are 
jtuticiable  nowhere. 

Unable  to  deny  that  the  admiralty  has  juris- 
diction over  marine  torts,  though  the  voyage  is 
ixtween  ports  and  places  in  the  same  State,  the 
See?  Wall. 


advocates  of  the  more  restricted  jurisdiction 
over  muitime  contracts  set  up  a  distinction,and 
contend  that  the  admiralty  jurisdiction  over 
such  contracts  is  limited  by  the  power  granted 
to  Congress  to  regulate  commerce.  Reference 
may  be  made  to  uie  case  of  Maguire  v.  Card,%\ 
How.,  249  [62  U.  S.,  "XVI.,  118],  as  one  where 
that  distinction  was  adopted;  but  the  decisive 
answer  to  that  case,  and  the  one  preceding  it  in 
the  same  volume,  will  be  found  in  the  later 
cases  already  referred  to,  and  in  the  case  of  The 
Mary  WaMngton,  6  Am.  L.  Reg.  (N.  8.),  692, 
where  the  opinion  was  given  Dy  the  present 
Chief  Juitiee.  All  three  of  the  cases,  therefore, 
as  well  tiie  case  of  W.  C.  Boon  &  Company 
as  the  other  two,  are  cases  within  the  admiralty 
and  maritime  jurisdiction  of  the  Federal  Courts. 

II.  Suppose  that  to  be  so,  then  it  is  con- 
tended by  the  libelants,  in  the  second  place, 
that  all  three  of  the  original  actions  were  well 
brought  in  the  State  Court  as  a  court  of  concur- 
rent Jurisdiction  with  the  District  Courts  of  the 
United  States  in  admiralty,  and  that  the  partic- 
ular remedy,  given  by  the  statute  of  the  State, 
and  adopted  in  these  cases,  is  within  the  true  in- 
tent and  meaning  of  the  saving  clause  in  the  9th 
section  of  the  Judiciary  Act. 

Wherever  a  maritime  lien  arises,  the  injured 
party  may  pursue  his  remedy,  whether  for  a 
breach  of  a  maritime  contract  or  for  a  marine 
tort,  by  a  suit  in  rem,  or  by  a  suit  inperKmam, 
at  his  election.  Attention  will  be  called  to  three 
classes  of  cases  only  as  examples  to  illustrate 
that  proposition ;  but  many  more  might  be  given 
to  the  same  effect. 

Shippers  have  a  lien,  by  the  maritime  law, 
upon  the  vessel  employed  in  the  transportation 
of  their  goods  and  merchandise  from  one  port 
to  another,  as  a  security  for  the  fulfillment  of 
the  contract  of  the  carrier,  that  he  will  safely 
keep,  duly  transport  and  rightly  deliver  the 
goods  ana  merchandise  ship^d  on  board,  as 
stipulated  in  the  bill  of  lading  or  other  contract 
of  shipment.  TTie  Bird  of  Paradite,  fl  Wall., 
545  [72  U.  S.,  XVIII.,  862];  The  Eddy, 5  ^eW.. 
481  [72  U.  S.,  XVm.,  486];  Bag»  of  Linseed, 
1  Black,  112  [68  U.  8.,  XVII.,  37];  Maude  & 
P.,  Ship.,  254. 

Owners  of  vessels  damaged  by  collision,  oc- 
casioned without  fault  on  tueir  part,  and  whollv 
through  the  fault  of  those  in  charge  of  the  col- 
liding vessel,  also  have  a  maritime  lien  on  the 
vessel  in  fault  as  a  security  for  such  damages 
as  may  be  awarded  to  them  in  the  admiralty  for 
the  injury  thereby  caused  to  their  vessel,  and 
they  may  proceed  in  rem  to  enforce  their  claims 
for  the  damages,  or  they  may  waive  the  lien 
and  bring  their  suit  t'n  personam  against  the 
master  or  owners  of  the  vessel.  Bturgi*  v.  Boyer, 
24  How.,  117  [66  U.  S.,  XVI.,  6931;  Cham- 
berlain V.  Ward,  21  How.,  663  [62  U.  S.,  XVI., 
2181. 

Material-men,  also,  who  furnish  materials  or 
supplies  for  a  vessel '  in  a  foreign  port,  or  in  a 
port  other  than  a  port  of  the  State  where  the 
vessel  belongs,  have  a  maritime  lien  on  the  vra- 
sel  as  a  security  for  the  payment  of  the  price  of 
all  such  materials  and  supplies.  They  have 
such  a  lien  because,  upon  the  priuciples  of  the 
maritime  law,  such  materials  and  supplies  are 
presumed  to  be  furnished  on  the  credit  of  the 
vessel  and,  consequently,  they  are  entitled  to 
proceed  in  rem  in  the  Admiralty  Court  to  en- 
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force  the  lien,  bat  they  are  not  compelled  to  do 
80,  aa  they  may  waive  the  lien  and  bring  their 
suit  in  pertonam  against  their  master  or  owners, 
as  they  are  also  liable  as  well  as  the  vessel.  The 
at.  Lawrmee,  1  Black,  620  [66  U.  8.,  XVII., 
1881;  Manro  t.  Almeida^  10  Wheat..  478;  Tlui 
Reindeer,  2  Wall.,  884  [69  D.  S.,  XVH..  911]; 
The  Oeneral Smith.  4  Wheat..  488. 

None  of  these  principles  are  controverted, 
but  the  libelants  contend  that  the  State  Courts 
have  concurrent  jurisdiction  to  afford  the  par- 
ties the  same  remedies  in  all  such  cases.  No 
warrant  for  that  proposition,  however,  is  found 
In  the  9th  section  of  the  Judiciary  Act,  nor  in 
any  other  party  of  that  fundamental  regulation 
of  our  judicial  system.  On  the  contrary,  the 
exclunve  original  cognlzuice  of  all  civil  causes 
of  admiralty  and  mantime  jurisdiction  is,  by  the 
very  terms  of  that  section,  conferred  upon  the 
District  CourtA  of  the  United  States,  "saving  to 
suitors  in  all  cases  the  right  of  a  common  law 
remedy  where  the  conunon  law  is  competent  to 
give  it."  Nothing  is  said  ubout  a  concurrent  ju- 
risdiction in  a  State  Court  or  in  any  other  court, 
and  it  is  quite  clear  that  in  all  cases  where  the 
parties  are  citizens  of  different  Ijtates, the  injured 
party  may  pursue  the  common  law  remedy  here 
described  and  saved,  in  the  Circuit  Court  of  the 
district  as  well  as  in  the  State  Courts. 

Original  cognizance  is  exclusive. in  the  Dis- 
trict Courts,  except  that  the  suitor  may,  if  he 
Bees  fit,  elect  to  pursue  a  common  law  remedy 
in  the  State  Courts,  or  in  the  Circuit  Court,  as 
before  explained,  in  all  cases  where  such  a  rem- 
edy is  applicable.  Common  law  remedies  are 
not  applicable  to  enforce  a  maritime  lien  b^  a 
proceeding  in  rem  and,  consequently,  the  origi- 
nal lurisdiction  to  enforce  such  a  lien  by  that 
mode  of  proceeding  is  exclusive  in  the  District 
CourU.  Ihe  Mote*  Taylor,  4  WaU.,  411  [71  U. 
8..  XVIII.,  897]. 

State  Legislatures  have  no  authority  to  create 
a  maritime  lien,  nor  can  they  confer  any  juris- 
diction upon  a  State  Court  to  enforce  such  a 
lien  by  a  suit  or  proceeding  in  rem,  as  practiced 
in  the  Admiralty  Courts.  Observe  the  language 
of  the  saving  clause  under  consideration.  It  is 
to  suitors,  and  not  to  State  Courts,  nor  to  the 
Circuit  Courts  of  the  United  States.  Examined 
carefully  it  is  evident  that  Congress  intended 
by  that  provision  to  allow  the  party  to  seek  re- 
drees  in  the  admiralty  if  he  saw  fit  to  do  so,  but 
not  to  make  it  compulsory  in  any  case  where 
the  common  law  is  competent  to  give  him  a 
remedy.  Properly  construed,  a  party  under 
that  provision  may  proceed  in  rem  in  the  ad- 
miralty;  or  be  may  bring  a  suit  in  pereojuim  in 
the  same  jurisdiction;  or  he  may  elect  not  to  go 
into  admiralty  at  all,  and  may  resort  to  his  com- 
mon law  remedy  in  the  Stale  Courts  or  in  the 
Circuit  Court  of  the  United  States,  if  he  can 
make  proper  parties  to  give  that  court  jurisdic- 
tion of  his  case. 

Undoubtedly  meet  common  law  remedies  in 
cases  of  contract  and  ton,  as  given  in  common 
law  courts,  and  suits  in  personam,  in  the  ad- 
miralty courts,  bear  a  strong  resemblance  to 
each  other,  and  it  is  not,  perhaps,  inaccurate  to 
regard  the  two  jurisdictions  in  that  behalf  as 
concurrent,  but  there  is  no  form  of  action  at 
common  law  which,  when  compared  with  the 
proceeding  in  rem  in  the  admiralty,  can  be  re- 
garded as  a  concurrent  remedy. 
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Consignees  or  shippers  may  proceed  in  the 
admiralty  in  rem  against  the  vessel  to  enforce 
their  maritime  lien,  or  they  may  waive  that 
lien  and  still  proceed  in  the  admiralty  in  per- 
tonam against  the  owners  of  the  vessel  to  re- 
cover damages  for  the  nonfulfillment  of  the  con- 
tract, or  they  may  elect  to  bring  a  common  ac- 
tion against  the  owners  to  recover  damages,  as 
in  other  cases  for  the  breach  of  a  contract  to  be 
executed  on  land. 

Proceedings  in  a  suit  at  common  law  on  a 
contract  of  ulreigbtment  are  precisely  the  a^me 
as  in  suits  on  contracts  not  regarded  as  maritime. 
wholly  irrespective  of  the  fact  that  the  injured 
party  might  have  sought  redress  in  the  admi- 
ralty. When  properly  brought,  the  suit  is  against 
the  owners  of  the  vessel,  and  in  States  where 
there  are  attachment  laws  the  plaintiff  may  at- 
tach anv  property  not  exempted  from  execu- 
tion, belonging  to  the  defendants. 

Liability  of  the  owners  of  the  vessel  under 
the  contract  being  the  foundation  of  the  suit, 
nothing  can  finally  be  held  under  the  attach- 
ment except  the  interest  of  the  owners  in  the 
vessel,  because  the  vessel  is  held  under  the  at- 
tachment as  the  property  of  the  defendants, 
and  net  as  the  offending  thing,  as  in  the  case  of 
a  proceeding  in  rem  to  enforce  a  maritime  lien. 
Attachment  in  such  suits  may  be  of  the  prop- 
perly  of  nonresidents  or  of  defendants  absent 
from  the  State,  as  in  suits  on  contracts  not 
maritime ;  and  the  same  rules  apply  in  req>ect 
to  the  service  of  process  and  notice  to  the  de- 
fendants. 

Applying  these  rules  to  the  cases  before  the 
court,  it  is  obvious  that  the  jurisdiction  exer- 
cised by  the  State  Court  was  of  the  precise  char- 
acter which  is  exclusive  in  the  District  Courts 
of  the  United  States  sitting  in  admiralty.  Au- 
thority does  not  exist  in  the  State  Courts  to  hear 
and  determine  a  suit  m  rem  in  admiralty  to  en- 
force a  maritime  lien. 

Such  a  lien  does  not  arise  from  a  contract  for 
materials  and  supplies  furnished  to  a  vessel  in 
her  home  port,  and  in  respect  to  such  contracts 
it  is  competent  for  the  States,  under  the  decis- 
ions of  this  court,  to  create  such  liens  as  their 
Legislatures  may  deem  just  and  expedient,  not 
amounting  to  a  regulation  of  commerce,  and  to 
enact  reasonable  rules  and  regulations  prescrib- 
ing the  mode  of  their  enforcement.  The  Oen- 
eral Smith,  4  Wheat.,  488;  2%«  S<.  Lawrence,  I 
Black,  529  [66  U.  S..  XVII.,  1831 

Contracts  for  ship  building  are  held  not  to  be 
maritime  contracts  and,  of  course,  they  fall 
within  the  same  categorv;  but  in  all  cases  where 
a  maritime  lien  arises,  the  original  jurisdiction 
to  enforce  the  same  by  a  proceieding  »n  reta  is 
exclusive  in  the  District  Courts  of  the  United 
States  as  provided  in  the  9tb  section  of  the  Ju- 
diciary Act.  Ferry  Co.  v.  Been,  20  How,,  402 
[61  U.  8.,  XV.,  964]. 

Beepeetive  decreet  reverted,  and  (he  teeeral 
causet  remanded,  with  inttmetiont  to  ditmit*  the 
respective  libels. 

Hev'gr-«  Ala.,  80. 
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Abb.  V.  8.,  TO,  77 ;  1  Bro.,  180, 228, 841 ;  2  Bias.,  208 ;  3 
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BI«,8«:TBta8..«0:  lLow.,aTI':  1  Sawyj,  137, SM, 
mM;  3  Huffh«!8. 481:  6  Hufftae8,8Te;  2  Plipp.,  13, 
H?- J  tow,  «&  m:  8  Cliff..  456 ; Tbui.,  448: « Ind., 
JS  It^i^li  ho  Pa.  St.,  288 ;  92  Pa.  St.,  U ;  8 
Am.  Itop..  «ii84T,  M8,  «4«  (42  Mlas.,  716^8  Am.  Itep., 
m  rasTS  N.  v.,  854);  7  Am.  Rep.,  1«0  (88  loyiJ.  ?»): 
TAm. Rep. JBl  (84  Ind„ 481) :  8  Am. Rep., 587 (28 La^ 
»:  a  Ami  W-. ««  W  O.  St.,  667) ;  14  Am.  Ren..  88 
«  UU  ZW :  22  Am.  Rep.,  401  (28  O.  St..  812) ;  34  N.  J. 
™»:m  MaaTaO;  »  Wis.,  KR;  48  Mo.,  88:  ISO. 
St,  87, 982. 


JA8.  W.  FINLET.  ilpp<., 

V. 

TH0MA.8  M.  I8BTT,  WILLIAM  C.  BI»W- 
STBRahd  SAGE  O.BUTLER.    ^ 
IntuffleUiU  nidmee  to  eftdbiuh  a  trutt. 

Wbat  eTfdenoe  tnsafflolent  to  establlih  a  truit  for 
the  lienefltof  a  third  penon  In  mortgture  and  notes 
-executed  to  a  banklnir  Arm  and  payable  to  it. 

[No.  160.] 
a^Omittei  Apr.  7,  1869.    Decided  Apr.  IB,  1869. 

APPEAL  from  the  Circuit  Courtlof  the  United 
States  for  the  District  of  Iowa. 

The  bill  in  tills  case  was  filed  in  the  court 
helow  by  the  appellant,  praying  the  court  to 
-decJare  a  certain  trust  and  decree  the  assign- 
ment to  him  of  certain  notes  and  a  mortgitfe 
made  to  secure  the  same.  The  court  enteicda 
deoree  ordering  that  the  defendants  assign,  with- 
out recourse,  to  the  said  complainant,  a  part  of 
said  notes,  and  as  to  the  remaining  equities 
prayed  for  in  said  bill,  dismissed  the  same. 
Whereupon  the  plaintiff  took  an  appeal  to  this 
coart 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court 

Meurt.  Arthur  W.  Windett  and  Oeo.  C. 
Bates,  for  appellant. 

Mum.  Wm.  F.  Bramutn  and  Biehman  dk 
Qtnkaddan,  for  defendants,  Isett  &  Brewster : 

It  may  be  admitted  that  Brewster,  in  general 
terms,  ^d  to  other  parties  that  this  was  a  trust 
matter;  and  it  does  not  affect  Isett  &  Brewster's 
rights  to  the  securities,  nor  would  it  be  incon- 
sistent with  their  answers  or  their  testimonies. 
The  rule  of  law  upon  this  point  is  very  clear. 

"  In  order  to  fasten  a  trust  upon  property  of 
any  description  by  means  of  parol  declarations, 
the  expressions  used  must  amount  to  a  clear 
sad  explicit  declaration  of  trust.  They  must 
also  point  out  with  certainty  the  subject-matter 
of  the  trust,  and  the  person  who  is  to  take  the 
beneficial  interest  in  it ;  loose  and  indefinite  ez- 
pRadons  are  insufficient  for  thispurpoee." 

Harruon  v.  MeMennomy,  2  Edw.  Ch.,  61; 
Sheum  t.  MarOutU,  2  Wa^.  (C.  C),  898;  Mer- 
ger V.  Stark,  1  8m.  &  M.  Ch.,  479;  Doriey  v. 
Clarke,  4  H.  &  J.,  661:  ChOes  v.  Woodeon,  3 
Bibb.,  71;  Nod  v.  Nod,  1  la.,  428;  Gortia  v. 
Smith,  7  la.,  60. 

None  of  these  allied  admissions,  as  actuallv 
lestifled  to,  support  the  arerments  of  the  bill 
respecting  them,  or  come  within  the  require- 
ments of  the  rule  for  establishing  a  trust  by 
parol  declarations.  They  &o  not  point  out 
with  sny  certainty  the  subject-matter  of  the 
trust,  aad  are  altogether  silent  as  to  the  person 
to  be  benefited  by  it.  They,  therefore,  really 
amoont  to  nothing  in  themselves;  and  are  not 
inconsistent,  either  with  the  rights  that  Isett 
•&  Brewster  claim,  nor  with  their  answer. 
See  7  WAii.  U.  8.,  Book  19. 


If  parol  testimony  can  be  introduced  to  con- 
tradict the  written  instruments,  and  give  to 
them  language  they  were  not  intended  to  use, 
such  testimony  must  be  very  clear  and  con- 
vincing, or  the  bill  will  be  dismissed. 

AddUngton  v.  Gann,  8  Atk.,  141;  Paine  v. 
HaU,  18  Yes.,  476.  And  if  the  testimony  be 
inconsistent  and  conflicting,  the  court  will  re- 
fuse the  relief  prayed.    Chrey  v.  Orey,  2  8m. ,  697. 

But  we  do  not  think  that  the  testimony 
which  sought  to  contradict  the  written  instru- 
ments, is  competent  or  ought  to  be  admitted. 
WooOam  v.  Ream,  7  Ves.,  211. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

In  the  spring  of  the  year  18d5,  Sage  O.  Butler 
made  ana  delivered  to  Isett  &  Brewster,  a 
banking  firm  of  Muscatine,  Iowa,  his  five  sev- 
eral promissory  notes  for  $2,000  each,  payable 
to  their  order  in  one,  two,  three,  four  and  five 
years  from  date;  and  at  the  same  time  made 
and  delivered  to  them  a  mortgage  on  certain 
real  estate,  to  secure  the  payment  of  the  notes. 

The  plaintiff,  Finley,  on  the  23d  January, 
1866,  filed  this  bill  in  chancery,  alleging  tliat 
the  notes  and  mortgage  were  deposited  with 
Isett  &  Brewster,  in  trust  for  his  benefit,  for 
the  purpose  of  securing  Butler's  indebtedness 
to  him,  and  praying  the  court  to  declare  the 
trust  and  decree  Isett  &  Brewster  to  assign  to 
him  the  notes  and  mortgage,  or  for  such  other 
relief  as  might  be  appropriate.  Butler  is  also 
made  defendant,  and  all  three  of  them  required 
to  answer  specific  interrogatories,  under  oath, 
touching  the  alleged  trust. 

Isett  &  Brewster  file  separate  answers,  and 
say  that  the  notes  were  delivered  to  them  as 
security  for  advances  made  by  them  to  Butler, 
to  enable  him  to  carry  on  the  business  of  pack- 
ing pork  during  the  previous  winter,  and  with 
an  understanding  that,  when  their  debt  was 
paid,  they  would  transfer  the  notes  and  mort- 
eage  to  whomsoever  Butler  might  direct.  They 
allege  that  Butler  is  still  indebted  to  them  in 
the  sum  of  $6,000,  and  say  they  are  willing  to 
transfer  the  securities  to  plaintiff  on  payment 
of  that  sum  and  interest. 

There  seems  to  be  no  doubt  about  Butler's 
indebtedness  to  Isett  &  Brewster,  and  to  com- 
plainant. 

The  issue,  therefore,  is  a  very  simple  ques- 
tion of  fact,  namely:  Whether  Isett  &  Brew- 
ster received  the  notes  and  mortga^  from  But- 
ler as  a  security  primarily  for  their  own  debt, 
and  then  subject  to  his  order;  or  as  a  mere 
trust  for  plaintiff,  without  any  beneficial  inter- 
est in  themselves. 

The  main  reliance  of  plaintiff  to  establish  the 
trust,  is  on  a  letter  written  by  Butler  to  him, 
at  or  about  the  time  he  delivered  the  securities 
to  Isett  &  Brewster. 

In  this  letter  Butlersays:  "  For  the  purpose 
nf  protecting  you  to  some  extent  against  worth- 
less securities,  I  executed  my  notes,  on  the  11th 
March,  at  one,  two,  three,  four  and  five  years, 
with  interest  at  6  per  cent.,  to  order  of  Messrs. 
Isett  &  Brewster,  and  secured  the  same  by 
mortgage  on  my  pork  house,  and  the  mort- 
gage was  recorded,  and  Messrs.  Isett  &  Brew- 
ster hold  these  notes  in  trust  and  will,  at 
proper  time,  transfer  them,  with  mortgage 
(without  recourse),  to  parties  I  may  designate. 
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When  I  know  my  exact  situation,  I  hope  to  do 
more,  but  in  the  meantime  please  Iceep  the 
above  confidential." 

Butler,  whose  deposition  is  in  the  record, 
swears  that  he  read  this  letter  to  Brewster,  at 
the  time  he  delivered  to  him  the  notes  and 
mortgage,  and  told  him  that  he  intended  them 
for  the  benefit  of  plaintiff,  and  that  Brewster 
assented  to  the  arrangement  and  agreed  to 
assign  them,  without  recourse,  when  request- 
ed. 

In  addition  to  this  positive  testimony  of  But- 
ler, there  is  some  evidence  of  statements  not 
very  clear  or  satisfactory,  made  by  Brewster, 
when  speaking  of  these  securities  afterwards. 

The  statement  of  Holden  is,  that  when  he 
asked  Brewster  about  these  notes  and  mort- 
gage, he  said  "It  was  a  trust  matter."  As 
tiiis  was  true,  whether  the  trust  was  to  secure 
Finley  first,  or  only  for  his  use,  after  Isett  & 
Brewster  were  paid,  it  does  not  prove  anything 
in  the  present  issue. 

Higms,  another  witness,  says  that,  when  he 
askea  Brewster  why  he  had  taken  the  mort- 
gage, he  said  he  did  not  take  it  on  his  own 
account,  but  in  trust  for  another.  This  con- 
versation was  April  L8th,  six  days  before  the 
date  of  the  letter  from  Butler  to  plaintiff,  and 
is  to  be  taken  for  what  it  is  worth. 

To  this  testimony  on  the  part  of  the  com- 
plainant, is  opposed : 

1 .  The  fact  that  the  notes  and  mortgage  are 
payable  to  the  order  of  Isett  &  Brewster,  and 
are  in  their  possession;  which  raises  the  legal 
presumption  Uiat  they  were  their  own  prop- 
erty. 

i.  The  separate  answers  of  Isett  &  Brew- 
ster to  plaintiff's  bill  and  interrogatories,  in 
which  they  both  deny  the  exclusive  trust  for 
plaintiff,  and  assert  their  interest  to  the  extent 
of  their  debt. 

5.  Brewster  denies,  iu  liis  deposition,  that 
the  letter  of  Butler  to  Finley  was  ever  read  to 
him  or  by  him,  or  that  he  ever  gave  assent  to 
the  claim  of  Finley. 

4.  Certain  letters  from  Finley,  the  plaintiff, 
to  Brewster  and  Butler,  written  in  October, 
1865,  in  regard  to  the  matters  now  in  contro- 
versy, in  none  of  which  does  he  claim  that 
these  notes  are  for  his  benefit,  until  after  Isett 
&  Brewster  are  first  paid,  and  in  one  of  them, 
dated  October  2d,  to  Butler,  he  says:  "  As  I 
understand  you  and  Mr.  Brewster,  the  mort- 
gage was  given  with  the  intention  of  protect- 
ing my  interests  as  well  as  Mr.  B. ;  when  Mr. 
B.  8  claim  was  satisfied,  the  transfer  of  the 
property  to  be  made  to  me.  This  is  the  way  1 
uncterstand  my  position  now." 

6.  The  statement  of  Butler  in  his  deposition, 
that  at  the  interview  between  himself  and  Fin- 
ley and  Brewster,  in  October,  Mr.  Brewster 
spoke  of  his  prior  claim  on  the  notes  and  mort- 
gage and  that,  while  Finley  did  not  in  words 
admit  it,  he  made  no  denial  of  it. 

We  are  of  opinion  that  the  weight  of  the 
evidence  is  clearly  in  favor  of  the  statement  of 
the  defendants,  that  they  were  to  be  first  paid 
out  of  the  notes,  before  they  were  to  transfer 
them. 

2Vi«  decree  of  the  Oireuit  Court,  giving  the  too 
note*  Uut  due  to  plaintxff,  it,  theri^ore,  at  famr- 
able  to  him  at  the  facte  jutt\fj/,  aiid  muit  be 
affirmed. 

in 


THE  WASHINGTON.  GBORGBTOWK 
AND  ALEXANDRIA  RAILROAD  COM- 
PANY ET  AL.  Apple., 

e. 

THE  MAYOR,  BOARD  OF  ALDERMEN 
AND  BOARD  OF  COMMON  COUNCIL 
OF  THE  CITY  OF  WASHINGTON,  JOS- 
EPH H.  BRADLEY  kt  al. 

(Bee  8.  C,  "B.  R.  Co.  v.  BradUve,"  1  WaU.,  «7B-678.> 

Final  decree,  uohat  it — aUowanee  of  appeal — de- 
cree, when  final — supersedeas. 

A  decree  direotlnar  a  sale  of  trust  property,  and 
that  the  proceeds  be  Drought  Into  oourt,  is  a  lliial 
decree. 

Where  an  appeal  was  prayed  and  the  appeal  t>ond 
WHS  died  andapprovBd,  It  may  be  properly  Inferred 
that  an  appeal  was  allowed. 

During  the  term,  a  decree  Is  subject  to  be  re- 
Bdnded  or  modified  upon  motion,  and  oannot,tber»- 
fore,  be  regarded  as  final  untU  the  end  of  the  term. 

It  becomes  final,  when  a  motion  to  rescind  has- 
been  heard  and  denied. 

Bond  of  appeal  approved  and  filed  within  ten 
days  after  such  denial,  is  sufflolent  to  Justify  a. 
mpenedeae. 

[No.  446.] 
Argued  Apr.  9,  1869.     Decided  Apr.  16.  1869. 

APPEAL  from  the  Supreme  Court  of  the  Dia- 
tiict  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below  bv  the  appellants,  for  an  injunction 
against  the  sale  of  certain  property,  and  for  the 
cancellation  of  a  certain  deea  of  trust.  A  de- 
cree having  been  entered  in  that  court,  vacating 
a  temporary  injunction  and  directing  a  sale  of 
said  property  by  trustees,  the  complainants- 
took  an  appeal  to  this  court. 

The  case  is  f  ull^  stated  by  the  court. 

On  motion  to  dismiss  bv  the  appellees,  and 
on  motion  for  tuperiedeat  by  the  appellants. 

Metsr*.  S.  J.  and  J.  L.  Brent  and  A.  O-.. 
Riddle,  for  appellants. 

Metsrt.  Job.  u.  Bradley,  Baretley  and 
Stanton,  for  appellees. 

Mr.  Chief  Juttice  Chase  delivered  the  opin- 
ion of  the  court : 

Two  motions  have  been  submitted  to  our 
consideration  in  this  case;  one,  in  behalf  of  the 
appellees,  to  dismiss  the  cause  for  wsuit  of 
jurisdiction;  the  other,  in  behalf  of  the  ap- 
pellants, for  lupertedeai.  In  support  of  the 
motion  to  dismiss,  it  was  urged,  firet,  that  the 
decree  appealed  from  was  not  final ;  and  sec- 
ond, that  there  was  no  allowance  of  appeal. 

It  appears  that  the  original  decree  of  the  Su- 
preme Court  of  the  District  was  entered  on  the 
6th  of  February,  1869.  It  ordered  that  the  in- 
junction formerly  granted  be  dissolved,  and 
directed  a  sale  by  the  trustees  of  the  property 
in  controversy,  according  to  their  deed  of  truat. 
and  the  bringing  of  the  proceeds  into  court  to- 
abidc  further  oraer. 

We  think  that  this  was  a  final  decree  within 
the  principles  of  the  case  of  Dean  v.  IfHaon^ 
[infra,  94],  decided  at  this  term,  though  it 
might  have  been  otherwise  had  the  decree  been 
limited  to  the  dissolution  of  the  injunction, 
thereby  merely  permitting  the  trustees  to  aell 
under  their  trust. 

The  first  ground  of  the  motion  to  dismiss. 
therefore,  cannot  be  sustained. 
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Kor  is  the  Recond  ground  more  tenable.  It 
to  true  that  it  does  not  appear  upon  the  record 
diiectly  that  there  was  an  allowance  of  the  ap- 
peal; but  an  appeal  was  prayed,  and  subse- 
quently the  app»l  bond  was  filed  in  the  court, 
ud  approvea  by  one  of  the  judges;  and,  we 
think,  it  may  be  properly  inferred,  from  these 
ftcts,  that  an  appml  was  actuailly  allowed. 
The  motion  to  dismiss,  therefore,  must  be 
denied. 

In  support  of  the  motion  for  *aper»edea$,  it 
was  argued  that  the  appeal  bond  was  approyed, 
and  filed  within  ten  dfays  after  the  decree. 

The  decree  was  entered  on  the  6th  of  Febru- 
aiy,  1869.  A  petition  for  the  suspension  of 
the  order  of  dissolution  was  filed,  by  the  secre- 
tary of  the  complainants,  on  the  same  day.  A 
motion  to  the  same  effect  was  made  In  behalf 
of  the  Department  of  War,  on  the  16th  of  Feb- 
luaiy;  and  a  petition  to  open  the  decree  was 
filed  on  the  18th  of  February,  by  one  of  the 
stockholden  of  the  company. 

We  do  not  thinli  it  necessary  to  consider  the 
effect  of  either  of  these  proceedings;  for,  on 
t^  6th  of  March  and,  as  we  understand,  dur- 
ing tlie  term  at  which  the  decree  was  rendered, 
a  motion  to  rescind  was  made  in  behalf  of  the 
complainants,  and  was  heard  and  decided. 

There  is  no  doubt  that,  during  the  term,  the 
decree  was,  at  all  times,  subject  to  be  rescinded 
or  modified,  upon  motion,  and  could  not, 
therefore,  be  regarded  as  abeolutelr  final,  until 
the  end  of  the  term.  It  became  final,  in  this 
esse,  when  the  motion  to  rescind  had  been 
beud  and  denied.  This  took  place  on  the  18th 
of  March,  and,  on  the  20th,  the  appeal  wan 
prayed  in  open  court,  and  on  the  28d  the  bond 
of  appeal  was  approved  and  filed. 

We  think  thi$  va»  in  time,  and  the  motion  for 
saperaedeas  mti«(,  ihenfore,  he  ailowed. 

(See  Bnekett  t.  Broekett.  2  How.,  840.) 

Ctted-H)  Wall.,  »8 ;  M  U.  8.,  O.. 


ANDREW  B.  JAMES.  F^T.  in  Err., 

V. 

THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  MOBILB. 
(See  8.  C  T  WaU.,  (He,  603.) 
Where  no  exeeptione,  judgment  affirmed — ordtir. 

Where  the  appeal  la  recrularly  taken  but  there  la 
~  I  nor  anrthln^r  upon  which  error 

iamedjt  cannot  t 
ment  ihoiud  be  afflnned. 


no  bUl  of  exceptions 
cinbeaasil 


ranrthlnsrupon' 
ledjt  cannot  be  dismiaeed,  andthe  Judv- 


Ao  <nder  entered  throagh  loadvertenoe,  cannot 
he  dnwn  Into  a  pieoedent. 

[No.  808.] 

Ar^/vitd  Apr.  9,  1869.    Decided  Apr.  IS,  1869. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  District  of  Lousiana. 

The  case  is  sufficiently  stated  by  the  court. 

On  motion  to  dismiss. 

JTr.  P.  Phllllp|i,  for  defendants  in  error. 

Jtean.  J.  H.  Carllale  and  P.  E.  Morgan, 
for  plaintiff  in  error. 

Mr.  Chief  Juetiee  CluMe  ddivered  the  opin- 
on  of  the  court: 

See  7  Wall. 


The  record  In  this  case  contains  nothing  but 
the  declaration;  the  plea  of  the  general  issue;  the 
proof  of  protest  of  the  bill  of  exchange  indorsed 
by  the  defendant,  and  notice  to  him  of  non-pay- 
ment and  judgment  of  the  court,  in  favor  of  the 
plaintiff.  There  is  no  bill  of  exceptions,  and 
nothing  upon  which  error  can  be  assigned. 

But  the  regular  course,  in  cases  of  this  de- 
scription, is  to  affirm  the  judgments.  The  ap- 
peal is  regularly  here,  and  cannot  be  dismissed 
for  want  of  jurisdiction.  The  motion,  th^efore, 
mutt  be  denied. 

Counsel  for  appellee  has  referred  us  to  an  or- 
der dismissing  a  writ  of  error  at  the  last  term, 
under  circumstances  like  those  of  the  case  be- 
fore us.  This  order  must  have  been  entered 
through  inadvertence,  and  cannot  be  drawn  into 
a  prec^ent. 


JOHN  C.  COCKS,  Appt.. 

e. 

CHARLES  IZARD. 

(See  8.  C,  T  WaU.,  ISe»-68S.) 

Tenant,  held  truetee  for  hi»  landlord,  of  lands 
bought  atjwUeial  eale. 

A  tenant  who  bourfat  his  landlord's  property  at  a 
judicial  sale,  In  the  absenoe  of  the  landlord,  for  a 
gum  of  money  hardly  equal  to  Ita  yearly  rental  val- 
ue, by  unfair  practices,  which  prevented  other 
penonsfrom  bidding:,  may  be  oompelled,  In  equity, 
to  account  and  reoonvey  to  his  landlord. 

[No.  142.] 

Argued  Apr.  7, 1869.        Decided  Apr.  IS,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  praying  an  accounting 
and  a  reconveyance  of  certain  lots,  purcliasea 
by  the  defendant  at  a  judicial  sale,  and  former- 
ly owned  by  the  complainant.  The  court  below 
sustained  a  demurrer  and  dismissed  the  bill; 
whereupon  the  complainant  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  Conway  Roblnaon,  for  appellant: 

1.  The  provisional  court  mentioned  in  the  bill 
was  not  a  court  competent  to  exercise  judicial 
power,  consistently  with  the  Constitution  of  the 
United  States  (art.  III.,  sees.  1,2;  Martin  v. 
Hunter,  1  Wheat. ,  838) ;  but  was  a  mere  agent  of 
military  power,  to  assist  it  in  preserving  order, 
and  to  protect  the  inhabitants  in  their  persona 
and  property.  Jeeker  v.  Montgomery,  18How., 
616;  OrotiY.  Harrison,  16  How.,  190;  LeUens- 
dorfer  v.  Webb,  20  How.,  177  (61  U.  8.,  XV., 
891);  Halleck,  Int.  Law,  ch.  82,  sees.  6,  6,  p. 
781. 

2.  The  sale  is  void,  not  only  because  it  was 
made  without  a  legal  execution,  but  also  because 
it  was  made  without  those  steps  wiiich  in  Loui- 
siana are  necessary  to  be  taken  to  render  a  sale 
under  execution  valid. 

1  Henn.  Dig.  of  La.  Rep.,  660,  and  cases  there 
cited;  OolUer  v.  Stanlnvugh,  6  How.,  21. 

8.  Whether  the  Marshal's  conduct  was  proper 
or  not,  the  fraud  of  the  purchaser  is  shown 

S76 


Digitized  by 


Cioogle 


659-563 


BUPRBMB  COUBT  OF  THS  UmtED  StATES. 


Dbo.  Tkbic. 


(Civ.  Code  of  La.,  arte.  18«.  1842;  Badon  v. 
Atdon,  6  La.,  267;  Brownton  v.  Feiiwiek,\9  La., 
485);  or  a  trust.  He  became  not  tbe  absolute 
owner  of  the  land,  but  a  trustee  for  the  appel- 
lant. 

Jonet  V.  Hubard,  6  Munf..  261:  6  Cal.,  211; 
Keith  V.  PurnM.  4  Oesaus.,  114;  Trieev.  Pratt, 
1  Dev.  &  B.  £q.,  626;  Combi  t.  Little,  SOreen, 
Ch..  810. 

4  In  every  aspect  it  was  proper  to  resort  to 
a  Court  of  Cbanuery. 

BodUy  V.  Taj/lor,  6  Cranch,  221 ;  Bobinton  v. 
CampbeU,  3  Wheat.,  222;  U.  S.  v.  Howtand,  4 
Wheat.,  115;  1  Story.  Eq.,  sec.  57;  ShelUyn  v. 
Tiffin,  6  How..  185;  Trie«  v.  Pratt,  1  Dev.  & 
B.  Eq.,  626;  (knnbi  v.  Utile,  8  Green,  Ch.,  810; 
1  Story.  Eq..  sec.  68;  4  Wheat.,  110;  1  Story, 
Eq.,  sec.  76;  Duncan  v.  MeCalmont,  8  Beav., 
417. 

Mr.  P.  PhlllipB,  for  appellee: 

By  Act  of  28th  July.  1866,  14  Stat..  844,  it  is 
declared  that  all  suit8,prosecution8  and  proceed- 
ings of  the  provisional  court  are  to  be  trans- 
ferred into  the  Circuit  Court  of  the  United 
States,  and  be  proceeded  with  in  said  court  as 
if  originally  commenced  therein.  The  judgment 
in  this  case  having  by  the  Act  been  transferred 
into  the  circuit  court,  to  be  treated  there  as  a 
judgment  of  its  own,  if  the  defendant  had  been 
KuiUy  of  fraud  at  the  sale,  in  deterring  bidders 
by  false  representations,  an  application  on  that 
ground  could  have  been  made  to  the  court  to 
set  aside  the  sale  and  order  a  resale,  or  an  action 
may  have  been  instituted  to  recover  damages 
for  loss  arising  from  this  misconduct. 

Winn  V.  Sttee,  6  Rob.  La.,100; ZiZm y.RAodei, 
7  La.,  fll;  Stottte  v.  Voorhia,  4  La.,  896. 

The  bill,  therefore,  can  only  be  maintained  in 
equity, on  the  ground  that  the  declarations  made 
at  the  sale  created  a  trust  in  favor  of  tbe  com- 
plainant. 

This  is  evidently  the  view  of  the  pleader  who 
seeks  the  conveyance  of  the  title  from  the  de- 
fendant. In  doin^  this,  he  should  have  made 
those  persons  parties  to  whom  Izard  conveyed 
the  propertv.  That  there  were  such  parties  is 
shown  by  the  prayer  that  he  should  convey  "a 
valid  title,  unincumbered  by  any  incumbrance, 
resulting  from  any  of  the  defendants's  acts." 

The  mere  declaration  of  a  vendor  that  he  in- 
tends to  buy  for  another  without  evidence  of 
any  previous  agreement  to  do  so  or  of  any  ad- 
vance of  money  for  that  purpose,  rai(«8  no  trust 
which  can  be  supported  in  equity. 

Uoydt.  Lffneh,i8Fn.,  428;  ft»«MO»  v.  Horn. 
1  Orant,  808. 

Hr.  Jurtiee  D»tI«  delivered  the  opinion  of 
the  court: 

It  was  decided  by  this  court,  in  Slater  v.  Mam- 
wU,  6  Wall.,  276  [78  U.  8.,  XVIII..  799],  that 
where  a  judicial  sale  is  impeached  for  fraud, or 
unfair  practices,  of  officer  or  purchaser,  to  the 
prejudice  of  the  owner,  a  Court  of  Chancery  is 
the  proper  tribunal  to  afford  relief,  and  this  de- 
cision only  reaffirmed  a  well  established  doctrine 
of  equitT  jurisprudence.  The  present  case  is 
witlun  this  rule,  and  the  court  below  manifest- 
ly erred  in  sustaining  a  demurrer  to  the  bill. 

llie  complainant  pute  his  case  for  relief  on 
two  prtnciiMl  grounds.  The  necessities  of  this 
case  do  not  require  us  to  examine  and  decide 
the  first  point  thus  raised  by  him;  for  the  sec- 
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ond,  if  the  averments  of  the  bill  are  trae,affords 
ample  ground  to  give  the  comphdnant  the  de- 
sired relief. 

The  bill  charges  that  Cocks,  a  citizen  of  the 
State  of  Mississippi,  was  the  owner  of  a  valu- 
able dwelling-bouse  and  lots  in  the  City  of  New 
Orleans,  occupied  by  Izard,  as  his  tenant,  which 
were  seized  on  judicial  process,  and  ordered  to 
be  sold.  It  does  not  appear  in  what  wiiy  the 
court  acquired  jurisdiction  of  the  case,  bat,  it 
is  fair  to  presume,  it  was  through  a  proceeding 
b^  attachment,  as  the  complainant  avers  he  was 
without  the  State,  and  did  not  know  of  either 
the  judgment,  execution,  levy  or  sale. 

In  this  condition  of  things.  Uie  sale  took  place, 
and  Izard  bought  the  property  for  a  sum  of 
monev  hardly  equal  to  Us  yearly  rental  value. 
This  he  was  enaoled  to  accomplish  by  unfair 
practices,  which  operated  to  prevent  persons, 
who  were  in  attendance  at  the  sale  and  desiroua 
of  purchasing,  from  bidding. 

These  practices  were  of  a  character  well  cal- 
culated to  deceive,  for  it  is  easy  to  see  that  fair 
minded  men  knowing  the  owner  of  the  proper- 
ty to  be  al)sent,  would  be  inclined  to  put  faitli 
in  the  declarations  of  his  tenant,  that  if  he  pur- 
chased, it  was  on  account  of  his  landlord,  whose 
interests  he  wished  to  protect,  and  would  bedia- 
inclined  to  interfere  with  tbe  arrangement. 

Can  it,  then,  lie  doubted,  if  these  things  are 
true.that  the  conduct  of  the  defendant  deprived 
the  complainant  of  the  advantage  which  be 
would  have  received  from  a  fair  sale  of  his  prop- 
erty, at  which  there  would  have  been  compeU- 
tion  among  persons  both  able  and  willing  to 
buy? 

The  law  will  not  tolerate  any  influences  likely 
to  prevent  competition  at  a  ludicial  sale,  and  it 
accords  to  every  debtor  the  chance  for  a  fair  sale 
and  full  prioe;andifhefail8togettheae,ino(ni- 
sequence  of  the  wrongful  interference  of  another 
party,  who  has  purchased  his  properl7,at  a  price 
greatly  disproportioned  to  its  value,  equity  will 
step  in  and  afford  redress,  either  by  setting  aside 
the  proceedings  under  the  s^le,  or  by  holding 
the  purchaser  to  account. 

The  defendant  in  this  case  has  behaved  bad- 
ly, and  cannot  be  allowed  to  enjoy  the  fruits  of 
his  unfair  dealing.  The  complainant  had  a  right 
to  expect,  after  reposing  enough  confidence  in 
him  to  rent  himadweiling-house,  that  he  would 
not,  in  his  absence,  turn  against  him.  and  lue 
this  very  relation  to  his  prejudice.  It  may  be 
that,  at  the  time  of  his  purchase,  the  defendant 
intended  to  carrv  out  his  promises,  for.aflertfae 
sale,  he  admitted  his  obligation  to  do  so,  butbia 
cupidity,  in  the  end,  got  the  better  of  him,  aa 
he  now  asserts  an  advene  title  in  himself. 

It  is  insisted  that  the  complainant  should 
have  availed  himself  of  the  summary  mode,  by 
petition  or  motion  to  the  court,  to  have  had  the 
sale  set  aside,  and  resale  ordered;  but  thb  ob- 
jection cannot  prevail.  It  is  needless  to  inquire 
whether  be  could  have  obtained  his  object  in 
this  way,  as  by  not  pursuing  it,  he  did  not  for- 
feit his  right  to  sue  in  equity ;  and  the  defendant 
has  surely  no  right  to  complain,  for  he  has  now 
ample  opportunity  to  make  defence  and  vfandi- 
cate  Ills  integrity. 

The  decree  of  the  Circuit  Court  of  the  UtttM 
States  for  the  Dittriet  of  Lovitiana  i*  retermd, 
and  the  eavte  ii  remanded  to  that  eourt,  *tHk  4i- 
notion*  to  proceed  in  eot^ormity  with  thi*  apmiim. 
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CORNELIUS  K.  GARRISON,  Appt., 

V. 

THE  UNITED  STATES. 
(See  8.  C  7  WalL,  SSS-agS.) 

Dmiitfitl    expttttion*    in   eontrnet — how   eon- 
ttrued—crd&r  to  Qetwral  Butler. 

Doobtfnl  ezpresslong  In  a  contract  Bhnuld  be 
oonstrued  most  gtronsrly  agalnat  the  party  who 
m>es  the  langnasre. 

The  order  of  Sept.  1, 1881,  to  General  Butler,  to 
ntoe,  arm  and  equip  six  thousand  men,  only  re- 
quired h!m  to  bring  the  costs  of  reorultiug,  armlnr 
uid  equipment.  In  the  amretrate,  vlthin  that  oi 
like  tmopa  raised  for  the  servloe. 

[No.  148.] 
Argued  Apr.  7, 1869.      Decided  Apr.  15, 1869. 

APPEAL  from  ihe  Ctourt  of  Claims. 
This  case  arose  upon  a  petition  filed  in  the 
oontt  below,  by  tbe  appellant,  to  recover  a  bal- 
ance of  $22,400,  alleged  to  be  due  him  on  a 
certain  contract  for  guns  furnished  to  the  Unit- 
ed States.  The  court  below  having  entered  a 
deoee  dismissing  the  petition,  the  petitioner  tooli 
sn  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  Ihe  court. 

Mr.  T.  J.  D.  Fuller,  for  appellant: 

lo  reference  to  the  alteration  of  the  contract, 
the  court  finds  the  facts  to  be,  that  the  altera- 
tion was  made  before  the  time  had  elapsed  for 
the  delivery  of  the  guns  and  it  was  made  at  the 
mggestion  of  Major  Strong,  Chief  of  Ord- 
nance of  the  New  England  Department.  The 
mbstituted  gun  and  bayonet  were  seasonably 
delivered  and  inspected,  and  the  regular  vouch- 
«n  were  thereupon  delivered  to  the  claimant. 
ITie  court  below,  we  say,  erred  in  its  con- 
stroction  of  the  amendment,  in  this:  that  in 
changing  the  arms,  it  changed  the  rate  of  com- 
pensation or  the  mode  of  ascertaining  it. 

The  United  States  had  agreed  to  accept  from 
ttie  contractor  the  long  Enfield  rifles,  with  bay- 
onets of  the  triangular  pattern,  in  place  of  the 
■aber  bayonet,  "  upon  the  value  conditions  as 
ue  herein  specified."  In  othe/  words,  upon 
tbe  same  value  conditions.  The  plain,  natural 
meaning  of  the  language  of  the  alteration  in  the 
contract  is,  "I  will  accept  Enfield  rifles  with 
triangular  bayonets,  instoid  of  Liege  rifles  with 
Mber  bayonets,  at  the  same  price— the  one  for 
ttte  other." 

The  question  of  the  relative  value  of  the  two 
anns  or  the  relative  expense  of  the  two  arms 
was  not  considered  by  the  court;  nor  does  the 
ease  disclose  any  evidence  on  that  subject. 

Of  the  execution  of  the  contract  upon  the 
part  of  the  .claimant,  no  question  is  made  by 
the  defendant. 

Tbe  dispute  arises  about  the  amount  of  the 
oonsideraUon  to  be  paid. 

Was  there  a  sale  of  arms  for  the  price  stipu- 
lated or  agreed  to  be  paid,  or  was  it  a  sale  witb- 
oa!  any  price  named  T 

The  authorities  say  when  the  price  is  agreed 
upon,  there  can  arise  no  question;  and  If  no 
ivice  be  named  the  law  implies  a  promise  to 
pay  what  the  thing  is  reasonably  worth. 

But  the  price  of  goods  sold  may  be  deter- 
mined bv  other  means.  It  may  be  fixed  by 
valuers,  oy  the  terms  of  the  contract,  to  be  ap- 
PMnled  by  the  parties;  and  when  fixed  by  the 
8ee7  Waii« 


valuers,  it  is  equivalent  to  an  agreement  by  the 
parties. 

The  court  below  afrived  at  the  conclusioD 
that  here  was  no  fixed  or  agreed  price. 

Then,  instead  of  adopting  the  rule  of  law, 
that  the  government  should  pay  what  the  arm» 
were  reasonably  worth  at  tbe  time  of  their  de- 
livery and  acceptan'^e,  it  adopted  the  rule  or 
measure  of  value  that  the  government  should 
pay  what  the  Ordnance  Department  was  pay- 
ing about  tbe  time  of  delivery.  This  is  a  differ- 
ent measure  from  what  the  law  prescribes. 

Memrg.  E.  R.  Hoar,  AttyOen.,  and  T.  H. 
T»lbot«  for  appellee: 

The  court  below  applied  the  contract,  con- 
struing it  as  an  agreement  to  pay — (1)  $27,  or 
(3)  "  Such  less  sum  as  the  Ordnance  Depart- 
ment may  have  paid  for  guns  like  in  qualitr 
and  description,"  to  any  person;  or,  (8)  such 
less  sum  as  the  department  had  contracted  to 
pay  for  like  arms  to  said  Garrison. 

Finding  no  contract  to  pay  Garrison  for  En- 
field rifles,  it  adopted  the  price  which  the  de- 
partment had  paid  at  about  the  date  of  this  con- 
tract to  other  persons,  for  guns  like  those  which 
Garrison  furnished,  namely,  $88  apiece.  Un- 
der this  construction  the  court  found  full  pay- 
ment of  the  contract  price  had  been  made. 

This  construction  was  correct. 

Whatever  authority  General  Butler  had,  to 
purchase  arms,  was  circumscribed  by  the  limit- 
ation in  the  order  of  the  Secretary  of  War, 
that  the  cost  "  should  not  exceed  in  the  aggre- 
gate that  of  like  troops  now  or  hereafter  raised 
for  the  service  of  the  United  States." 

The  word  "  hereafter  "  must  be  held  to  re- 
fer to  the  time  to  elapse  between  the  date  of 
the  order  and  the  actual  raising  of  the  troops. 
No  other  future  time  would  afford  any  proper 
standard  of  comparison  of  prices. 

Jlfr.  Jwttie«  KlUer  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Court  of  Claims. 

The  Secretary  of  War,  by  an  order  approved 
by  the  President,  of  the  date  of  September  1, 
1661,  authorized  General  Butler  to  raise,  orran- 
ize,  arm,  uniform  and  equip  in  the  New  En- 
gland States,  a  force  not  exceeding  six  regi- 
ments, and  his  requisitions  on  tbe  quartermas- 
ter's, ordnance  and  other  staff  departments  of 
the  army  were  to  be  ptUd,  provided  "  The  cost 
of  such  recruitment,  armament  and  equipment 
did  not  exceed  in  the  aggregate  thai  of  like 
troops,  now  and  hereafter  raised  for  the  service 
of  the  United  States." 

Under  this  order  the  plaintiff,  on  a  written 
contract  with  General  Butler,  furnished  the 
government  six  thousand  Enfield  rifles  for  his 
troops.  The  rifles  were  accepted  and  approved, 
and  payment  made  at  the  rate  of  $27  per  g^un 
for  2,800,  and  $20  per  gun  for  8,200. 

The  plaintiff  claims  that  under  the  contract 
he  is  entitled  to  $27  per  gun  for  the  last,  and 
brings  this  suit  for  the  balance  due  at  that 
price. 

The  matter  in  issue  is  to  be  determined  by  a 
sound  construction  of  the  written  contract. 

The  original  contract  was  for  six  thousand 
"  Minie  rifles  of  Liege  pattern, with  saber  bay- 
onets and  all  appendages  complete,"  for  which 
the  United  States  contracts, "  and  agrees  to  pay 
for  each  of  said  rifles  as  shall  pass  inspection, 
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the  sum  of  $27,  or  such  less  sum  as  the  Ord- 
nance Depanmcnt  may  have  paid  for  guns,  like 
In  quality  or  description,  or  contracted  to  pay 
ior,  to  said  Oarrison." 

From  the  finding  of  the  court  it  appears  that 
at  the  suggestion  of  Major  Strong,  Chief  of 
Ordnance  of  the  New  England  Department, 
the  Enfield  rifle  was  substituted  for  the  Liege 
pattern, when  the  following  memorandum  was 
indoised  on  the  original  contract: 

"  It  is  agreed  by  the  United  Stales  to  accept 
from  C.  K.  Oarrison,  the  contractor,  the  long 
Enfield  rifles,  with  baronets  of  the  triangular 
pattern,  in  place  of  the  saber  bajronets,  upon 
the  value  conditions  as  are  herein  specined. 
B.  F.  Butler,  Mm.  Gm.  Oomag." 

The  claimant  insists  that  the  only  efi^ect  of 
this  supplementary  indoraement  of  Qeneral 
Butler  was,  to  suwtitute  the  Enfield  for  the 
Liege  gun,  at  the  same  price  that  was  agreed 
to  be  paid  for  the  latter. 

The  counsel  for  the  government  maintain 
that  its  eflect  is  to  accept  the  Enfield  gun  at 
any  sum  leas  than  $37  for  which  the  United 
States  had  purchased  Enfield  rifles  prior  to  the 
date  of  the  contract  from  any  other  person. 

As  the  court  does  not  find  that  the  Liege 
gun  had  been  purchased  for  less  than  $27,  the 
plaintiff  would  be  entitled,  under  his  construc- 
non,  to  that  sum. 

It  must  be  confessed  that  the  language  of  the 
memorandum  is  not  happy.  To  accept  the  En- 
field rifle,  in  place  of  the  saber  Iwyonet,  "  upon 
the  value  conditions  as  are  herein  specified,"  is 
not  very  clear,  and  at  best  but  amounts  to  a 
a  reference  to  the  ori^nal  agreement  for  the 
price  of  the  substituted  gun. 

We  are  inclined  to  the  view  of  the  contract 
claimed  by  plaintiff,  for  the  following  reasons: 

1.  The  supplementary  agreement  is  signed 
by  General  Butler,  and  not  by  plaintiff.  Its 
doubtful  espressions  should,  therefore,  accord- 
ing to  a  well  known  rule,  be  construed  most 
strongly  agtdnst  the  party  who  uses  the  lan- 
guage. 

2.  The  change  in  the  contract  was  made  at 
the  request  of  tLe  ordnance  officer  of  the  gov- 
ernment. It  was,  therefore,  for  the  accommo- 
dation of  defendant. 

8.  This  construction  was  acted  upon  at  the 
time  by  Major  Strong,  the  officer  at  whose  sug- 
gestion it  was  made,  and  who  certifled  the  ac- 
count, and  paid  at  that  price  for  the  first  2,800 
guns,  and  would  have  paid  the  same  price  for 
uie  others,  but  was  forbidden  by  the  Secretaiy 
of  War. 

4.  According  to  our  construction  of  the  orig- 
inal agreement,  the  alternative  price,  less  than 
$27,  was  the  price  of  Liege  ^uns,  for  which  the 
government  might  have  paid,  or  contracted  to 
pay  Garrison  before  the  present  contract.  This 
view  is  confirmed  by  the  fact,  found  by  the 
court,  that  Oarrison  had  a  contract  with  the 
Ordnance  Department,  of  July  1,  1861,  for  ten 
Uiousand  Liege  guns,  at  $27  per  gun,  which 
had  not  then  been  performed.  It  seems  reason- 
able that  it  was  in  reference  to  this  contract 
with  Oarrison,  already  made  by  the  depart- 
meDt,the  price  of  which  was  probably  unknown 
to  General  Butler,  that  the  provision  was  in- 
serted by  which  he  secured  himself  against 


payine  more  than  the  government  had  already 


paid  for  similar  guns  to  the  same  party,  and  m 
27g 


Oarrison  knew  what  the  price  in  that  contract 
was,  he  had  no  objection  to  the  provision. 

If  this  view  of  the  alternative  clause  of  the 
original  agreement  be  correct,  then  it  could 
have  no  application  to  the  substituted  Enfield 
rifle,  because  Oarrison  had  never  received  any 
pay,  or  contracted  to  receive  pay,  for  such 
guns,  with  the  Ordnance  Department.  The 
effect  of  this  was  to  leave  the  reference  of  the 
subsequent  indorsement  to  the  original  contract 
for  the  price,  as  limited  to  the  $27. 

As  we  have  already  said  that  we  tteliere 
this  to  have  been  the  real  intention  of  the  par- 
ties, it  should  be  carried  into  eflect  by  the  Court 
of  Claims. 

It  is  objected  to  this  view  that  General  But- 
ler's authority,  from  the  Secretary  of  War,  to 
contract,  was  limited  to  the  prices  paid  by  the 
government  for  arms  similar  to  thoae  purchased 
by  him,  and  that  this  court  finds  Uiat  Enfield 
rmes  were  then  being  purchased  at  from  $20 
to  $28  per  gun. 
We  do  not  so  understand  the  order  to  General 
Butler.  His  order  was  to  raise,  arm  and  equip 
six  thousand  men,  "  provided  the  coat  of  such 
recruitment,  armament,  and  equipment,  does 
not  exceed  in  the  aggregate  that  of  like  troops 
now  or  hereafter  raised  for  the  service  of  the 
United  States." 

Our  first  observation  is,  that  this  must  evi- 
dently have  been  merely  directory  to  General 
Butler;  for  it  could  not  have  been  supposed 
that  he  could  contract  with  any  person  for 
arms,  clothing,  etc. ,  at  prices  to  m  determined 
by  what  the  government  could  buy  them  for 
afterwards. 

2.  General  Butler  was  only  required  to  bring 
the  costs  of  recruiting,  arming  and  equipment, 
in  the  aggregate,  within  that  of  like  troops 
raised  for  the  service.  This,  of  course,  left  hun 
a  discretion  in  contracting  for  each  artide  he 
needed,  provided  the  amount  of  all  his  con- 
tracts did  not  exceed  the  expense  laid  down  by 
the  rule. 

Tht  judgment  of  the  Court  of  Claim*  it  re- 
verted, wiui  iTutruetiont  to  the  court  belote  to 
enter  a  judgment  for  the  plaintiff  for  the  differ- 
ence beUeeen  $20  and  SS7  eaeh/or  the  S,tOO  guns 
deeerS)ed  in  the  teeond  toucher. 


THE  UNITED  STATES,  Flff., 

V. 

JOHN  W.  KIRBY,  A.  O.  HUGHES,  RICH- 
ARD MORROW,  DAVID  KEMPLER  aki> 
DEWITTC.  KEMPLER 

(See  S.  C.  7  WaU.,  48S-48T.) 

Arreet  of  maA  carrier  for  murder,  i»  not  obetntct- 
ingmaiL 

The  arrest  of  a  mall-carrier  upon  bench-varranta 
from  the  Circuit  Court  of  Kentucky  upon  an  indict;- 
ment  for  murder  was  not  an  otMtruotlon  of  the  mall 
within  the  meaning  of  the  Act  of  CongreM. 

Such  arrest  was  not  obstruotlng  or  retardlngr  tbe 
passage  of  a  carrier  of  tbe  mall  within  tbe  meantac 
of  that  Act. 

Nora.— Obstruetinotfte  matt;  uiMI.  eonMtuUe  fAe 
oiTerwe. 

A  warrant  In  a  oivtl  suit  against  a  mail  carrier  la 
no  justification  for  the  arrest  of  such  oarrler.tboug'ta 
the  officer  may  have  acted  In  Ignorance  of  the  Act 
of  Congress  (i  S.  at  L.,  101),  and  thougb  the  oarrler 
was  not  detained  longer  than  waaneoesMtry  for  the 
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[No.  187.] 
Argved  Apr.  6, 1869.     Decided  Apr.  IS,  1869. 

N  a  certificate  of  dividon  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky. 

The  case  is  fully  stated  by  the  court. 

Mt»tr$.  B.  B.  Hoar.AttyOen.,  and  J.  Hub- 
3^  Ashton.  Astt.  AttyOen.,  for  the  United 
Btatea: 

1.  The  weight  of  authorily  upon  the  questions 
here  involved  is  decidedly  in  favor  of  the  posi- 
tion of  the  government,  that  the  arrest  of  the 
■carrier  of  the  mail  under  the  warrant  was  an 
olMtruction  of  the  mail  and  of  the  carrier  there- 
of, within  the  intent  and  meaning  of  the  Act  of 
Congieea.  U.  8.  v.  Barney,  8  Am.  Law  Jour., 
128. 

This  case  was  decided  by  Jtidge  Winchester, 
in  Maryland  District,  in  1810.  The  indictment 
was  under  Act  of  March  3,  1799  (1  Stat.,  738), 
which  is  in  the  same  words  as  the  Act  of  1825. 
■aeci.  The  detention  there  was  by  an  inn-keeper 
under  a  lien  for  the  keep  of  the  horses  employed 
in  carrying  the  mail ;  and  the  court  held  that  the 
-defendant  was  not  justified.  JtM^a  Winchester 
said: 

"The- statute  is  a  general  prohibitory  Act." 

It  has  introduced  no  exceptions.  The  law 
■does  not  aUow  any  Justification  of  a  willful  and 
voluntary  act  of  oostmction  to  the  passage  of 
the  mail,"  etc 

8  Hall,  Law  Jour.,  181;  U.  S.  v.  Harvey,  8 
Law  Rep.,  77. 

The  indictment  in  this  case  was  under  the 
Act  of  1835,  and  was  against  a  constable  for  ar- 
resting the  mail-carrier  under  a  warrant  in  an 
-action  of  trespass.  C/urf  Jiutiee  Taney  held 
that  the  mere  serving  of  the  warrant  would  not 
tender  the  party  liable;  yet,  "  If  by  serving  the 
warrant  he  detained  the  carrier,  he  would  then 
he  liable." 

The  late  Ohirf  Juttiee  further  said :  "We  do 
not  construe  the  term  'willfully'  in  the  same 
sense  as  the  traverser's  counsel.  If  the  traverser 
by  serving  the  warrant  detain  the  carrier,  then 
he  willfuUy  detained  him  in  the  sense  that  word 
.is  used  in  the  Act  of  Congress." 

To  the  contrary  of  these  decisions,  perhaps, 
is  the  opinion  of  Mr.  JntHce  Washington,  in 
v.  8.  V.  Bart,  1  Pel.  (U.  C),  890. 

In  that  case  it  was  held  that  the  Act  of  Con- 
gress was  not  to  be  construed  so  as  to  prevent 


the  arrest  of  the  driver  of  a  carriage  in  which 
the  mail  is  carried,  when  he  is  driving  through 
a  crowded  city  at  an  improper  rate. 

2.  The  word  "willfully"  in  the  Act  of  1826, 
means  no  more  than  intentionally  or  designedly. 

1  Bish.  Cr.  L.,  423;  2  Russ.  Cr.,  694;  Com- 
monmaith  v.  Bradford,  9  Met.,  270. 

8.  The  writ  of  no  state  court  can  properly 
run  into  the  sphere  of  the  exclusive  dominion 
of  the  Government  of  the  United  States,  and 
persons  engaged  in  carrying  the  mail  are  with- 
in the  sphere  of  that  dominion,  while  in  actual 
custody  of  the  mail  and  actually  employed  in 
the  carriage  of  it.  Ableman  v.  Booth,  21^0^., 
616  (62  U.  S.,  XVI.,  173). 

If,  as  this  court  has  decided,  no  state  court 
can  by  its  process  take  a  thing,  in  the  lawful 
custody  of  an  executive  officer  of  the  United 
States,  out  of  the  possession  of  that  officer,  it 
would  seem  that  no  state  process  can  lawfully 
take  an  officer  of  the  United  States  away  from 
a  thing,  such  as  the  mail  of  which  he  is  in  the 
lawfulcustody  and  possession,  for  the  purpose 
of  exercising  one  of  the  governmental  functions 
of  the  United  States. 

To  obstruct  such  an  officer  under  such  cir- 
cumstances, is  to  obstruct  the  Government  of 
the  United  States;  and  this  cannot  lawfully  be 
done  by  any  State. 

iSoeum  V.  Uwyhmry,  3  Wheat.,  9;  fiorrw  v. 
Bennie,  8  Pet.,  804;  TayUn-  v. CbrryJ,  20 How., 
696  (61  U.  8.,  XV.,  1033);  Vreeman  v.  Houte, 
24  How.,  458  (66  U.  S.,  XVL,  761). 

(No  counsel  appeared  in  this  court  for  defense.) 

Mr.  Juttiee  X*ield  delivered  the  opinion  of 

the  court: 

The  indictment  in  this  case  is  founded  upon 
the  9th  section  of  the  Act  of  Congress  of  Mwrch 
3,  1826,  "To  Reduce  into  One,  the  Several 
Acts  Establishing  and  Regulating  the  Post- 
office  Department,"  which  provides  that,  "  If 
any  person  stiall  knowingly  and  willfully  ob- 
struct or  retard  the  passage  of  the  mail,  or  of 
any  driver  or  carrier,  or  of  any  horse  or  carriage 
carrying  the  same,  he  shall,  upon  conviction 
for  every  such  offense,  pay  a  fine  not  exceed- 
ing $100;  and  if  any  ferryman  shall,  by  will- 
ful negligence  or  refusal  to  transport  the  mail 
across  the  ferrv,  delay  the  same,  he  shall  for- 
feit and  pay  for  every  ten  minutes  that  the 
same  shall  tie  so  delayed,  a  sum  not  exceeding 
flO."    4  Stat,  at  L.,  104. 


«zeoutlon  of  the  warrant.  V.  B.  v.  Harvey,  8  Law 
Hep.,TT. 

'T\iK  law  does  not  allow  any  justlfloatlon  ofa  vill- 
fnl  aod  voluntary  act  of  obstruction  to  the  passage 
of  the  mall,  suob  as  the  seizure,  by  Its  lawful  own  ■ 
er,  of  astolen  horse  found  In  a  mail  stagre,  or  the  ar- 
rest of  Its  driver  for  debt.  U.  8.  v.  Barney,  8  Am. 
Ii.J..U8. 

The  Act  of  Congress  prohibiting  the  stoppaire  of 
the  mail.  Is  not  to  be  so  construed  as  to  prevent  the 
-arrest  of  the  driver  of  a  carriage  transporting  the 
mall  when  be  is  driving  through  a  crowded  city  at 
sadi  a  rate  as  to  endanger  the  lives  of  the  Inhabit- 
ants. U.  8.  v.  Hart,  Pet  C.  C,  8(0;  8.  C,  8  Wheel- 
er's Cilm.  Oss.,  801. 

Beslrlctlng  speed  of  toalns  to  six  miles  an  hour 
by  city  ordinance*  does  not  oonfllot  with  Act  rela- 
tfve  to  wlUful  obstniotlon  of  mail  carriers.  6  Op. 
Atty-Om.,  S54. 

Here  service  of  process  on  carrier  without  deten- 
tioa  la  not  obstruction  of  mall.  C  8.  v.  Harvey,  8 
\mw  Bep.,  77. 

The  present  statute  is  as  follows :  Any  person'who 
-shall  knowingly  and  willfully  obstruct  or  retard  the 
passage  of  the  mall,  or  any  carriage,  horse,  driver, 

:86e7WAIX. 


oroarrier  carrying  the  same,  shall,  for  every  such 
olfense,  be  pu  nisbable  by  a  flneof  not  more  than  one 
hundred  dollars.    V.  8.  R.  8.,  sec.  3905. 

Preventing  a  horse  being  supplied  to  carry  mail, 
as  by  detaining  him  under  a  lien  for  his  keep,  is  not 
puDUhable  under  at)Ove  section ;  the  law  contem- 
plates retarding  the  passage  of  the  mail,  and  applies 
only  when  it  is  in  actual  transit.  U.  8.  v.  MoCraok- 
en,  8  Hugh,  811. 

A  lien  for  keep  of  horses  Is  no  defense  for  stop- 
ping or  detaining  horses  actuallr  carrying  or  draw- 
ing the  mall,  in  transit.  T7.  8.  t.  Barney,  8  Hugh, 
MS;  8.  C  8  Hall's  L.  J.,  128. 

The  above  section  applies  where  mail  is  carried 
by  mall  car  In  a  passenger  train  which  is  unlawfully 
stopped  by  persons  who  are  willing  to  permit  the 
passage  of  the  mall  car  detached  from  the  passen- 

K9r  cars  of  the  train.    TJ.  8.  v.  Clark,  28  Int.  Rev. 
ec,  806. 

A  mall  carrier,  although  he  may  not,  while  in  dis- 
charge of  his  duty,  be  detained  upon  any  dvil  suit. 
Is  legally  liable  to  arrest  on  a  charge  of  any  crimi- 
nal offense,  as  a  violation  of  the  law  against  the 
sale  of  liquor.  Penny  v.  Walker,  M  Me.,  ISO ;  8.  C, 
18  Am.  Rep.,  288. 
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The  indictment  contains  four  counts,  and 
charges  the  defendants  with  Icnowingly  and 
willfully  obstructing  the  mtssage  of  the  mail  of 
the  United  States,  in  the  District  of  Kentucky, 
on  the  1st  of  February,  1867,  contrary  to  the 
Act  of  Congress,  and  with  knowingly  and  will- 
fully obstructing  and  retarding  at  the  same 
time,  in  that  District,  the  passage  of  one  C.W 
Farris,  a  carrier  of  the  mail,  while  engaged  in 
the  performance  of  his  duty,  and  wil]b  know- 
ingly and  willfully  retarding,at  the  same  time, 
in  that  District,  the  passage  of  the  steamboat, 
€teneral  Buell,  which  was  then  carrying  the 
mail  of  the  United  Btatee  from  the  City  of 
Louisville,  Kentucky,  to  the  City  of  Cincin- 
nati, Ohio. 

To  this  indictment,  the  defendants,  among 
other  things,  pleaded  specially  to  the  effect 
that,  at  the  September  Term,  1866,  or  the  Cir- 
cuit Court  of  Oallatin  County,  in  the  State  of 
Kentucky,  which  was  a  court  of  competent 
jurisdiction,  two  indictments  were  found  by 
the  grand  Jury  of  the  county  against  the  said 
C.  W .  Farris,  for  murder;  that  oy  order  of  the 
court,  bench-warrants  were  issued  upon  these 
indictments,  and  placed  in  the  liands  of  J.  W. 
Kirby,  one  of  the  defendants,  who  was  then 
sheriff  of  the  county,  comnuwding  him  to  ar- 
rest the  said  Farris  and  bring  him  before  the 
court  to  answer  the  indictments:  that  in  obedi- 
ence to  these  warrants,  he  arrested  Farris,  and 
was  accompanied  by  the  other  defendants  as  a 
|M«w,  who  were  lawfully  summoned  to  assist 
him  in  effecting  re-arrest;  that  they  entered 
the  steamboat,  Buell,  to  make  the  arrest,  and 
only  used  such  force  as  was  necessary  to  ac- 
complish this  end;  and  that  they  acted  with- 
out any  intent  or  purpose  to  obstruct  or  retard 
the  mail  or  the  passage  of  the  steamer.  To 
this  plea  the  District  Attorney  of  the  United 
States  demurred,  and  upon  the  argument  of 
the  demurrer,  two  questions  arose: 

P^irat.  Whether  the  arrest  of  the  mail-car- 
rier upon  the  bench-warrants  from  the  Circuit 
Court  of  Kentuckjr,  was,  under  the  circum- 
stances, an  otwtruction  of  the  mail,  within  the 
meaning  of  the  Act  of  Congress. 

Second.  Whether  the  arrest  was  obstructing 
or  retarding  the  passage  of  a  carrier  of  the 
mail,  within  the  meaning  of  that  Act. 

Upon  these  questions  the  judges  were  op- 
posed in  opinion,  and  the  questions  are  sent  to 
this  court  upon  a  certificate  of  division. 

There  can  be  but  one  answer,  in  our  judg 
ment,  to  the  questions  certified  to  us.  The 
Statute  of  Congress  by  its  terms  applies  only 
to  persons  who  "  knowingiy  and  wilfully  "  ob- 
struct or  retard  the  passage  of  the  mail,  or  of 
its  carrier;  that  is,  to  those  who  know  that  the 
acts  performed  will  have  that  effect,  and  per- 
form them  with  the  intention  that  such  shall 
be  their  operation.  When  the  acts  which  cre- 
ate the  obstruction  are  in  themselves  unlawful, 
the  intention  to  obstruct  will  be  imputed  to 
their  author,  although  the  attainment  of  other 
ends  may  have  been  his  primarv  object.  The 
statute  has  no  reference  to  acts  lawful  in  them 
selves,  from  the  execution  of  which  a  tempo- 
rary delay  to  the  mails  unavoidably  follows. 
All  persons  in  the  public  service  are  exempt, 
as  a  matter  of  public  policy,  from  arrest  upon 
civil  process  while  thus  engaged.  Process  of 
tliat  kind  can,  therefore,  furmah  no  justiflca- 
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tion  for  the  arrest  of  a  carrier  of  the  maiL 
This  is  ail  that  is  decided  by  the  case  of  t  he- 
ir. 8.  V.  Harvey,  8  Law  Rep. ,  77,  to  which  wfr 
are  referred  by  the  counsel  of  the  government. 
The  rule  is  different  when  the  process  is  issued 
upon  a  charge  of  felony.  ITo  officer  or  »m- 
jJopg  of  the  United  States  is  placed  by  liis  po- 
sition, or  the  services  he  is  called  to  perform, 
above  responsibility  to  the  legal  tribunals  of 
the  country,  and  to  the  ordinary  prooesaea  for 
his  arrest  and  detention,  when  accused  of  felony,. 
in  the  forms  prescribed  by  the  Constitution  and 
laws.  The  public  inconvenience  which  may 
oocasionalty  follow  from  the  temporary  delay 
in  the  transmission  of  the  mail  caused  by  the- 
arrest  of  its  carriers  upon  such  charges,  is  far- 
less  than  tliat  which  would  arise  from  extend- 
ing to  them  the  immunity  for  which  the  coun- 
sel of  the  government  contends.  Indeed,  it. 
may  be  doubted  whether  it  is  competent  for 
Congress  to  exempt  the  employii  of  the  United. 
States  from  arrest  on  criminal  process  from  the 
state  courts,  when  the  crimes  citaxgeA  against, 
them  are  not  merely  mala  pro/tibUa,  but  are 
mala  m  m.  But  whether  legislation  of  that 
character  be  constitutional  or  not,  no  intention, 
to  extend  such  exemption  should  be  attributed. 
to  Congress  unless  clearly  numifested  by  it^- 
language.  All  laws  should  receive  a  sensible- 
construction.  General  terms  should  be  so  Uoi- 
ited  in  their  application  as  not  to  lead  to  injua- 
tice,  oppression,  or  an  absurd  consequence.  It. 
will  always,  therefore,  be  presumed  that  the- 
Lerislature  intended  exceptions  to  its  language, 
wluch  would  avoid  results  of  this  character. 
The  reason  pt  the  law,  in  such  cases,  should, 
prevail  over  its  letter. 
The  common  sense  of  num  approves  the: 

iadgment  mentioned  by  Puffendorf,  that  the 
iolognian  law  which  enacted,  "  That  whoever 
drew  blood  in  the  streets  should  be  punished. 
with  the  utmost  severity,"  did  not  extend  to- 
the  sureeon  who  opened  the  vein  of  a  person. 
that  fell  down  in  the  street  in  a  fit  The  sanifr 
common  sense  accepts  the  ruUiuF,  cited  by 
Plowden,  that  the  Statute  of  1  Edward  II., 
wliich  enacts  tliat  a  prisoner  who  breaks  prison 
shall  be  guilty  of  a  felony,  does  not  extend  to- 
a  prisoner  who  breaks  out  wlien  the  prison  ia. 
on  fire — "  for  he  is  not  to  be  hanged  because 
he  would  not  stay  to  be  burnt."  And  we  Uiink. 
tliat  a  like  common  sense  will  sanction  the  rul- 
ing we  make,  that  the  Act  of  Congress  which, 
punishes  the  obstruction  or  retarding  of  the^ 
psssage  of  the  mail,  or  its  carrier,  does  not  ap- 
ply to  a  case  of  temporary  detention  of  the 
mail  caused  by  the  arrest  of  the  carrier  upon, 
an  indictment  for  murder. 

The  quettion*  (S«r(^flMf  to  v»  mvut  be  anmnered- 
in  the  negative;  and  Hit  to  ordered. 

Clted-18  Wall,,  163 ;  100  P.  S^  !« ;  7  Sswy..  S«^ 
868;  18  Am.  Bep.,  279!  (M  Me.,  480). 


FREDERICK  8.  BLITZ,  IHff.  tn  Or., 

V. 

WILLIAM  A.  BROWIf  st  ai.. 

(See  S.  C.  7  Wall.,  808,  au.) 

IniuffieietU  awt^enUeation  of  traneeript — new 
lerit  qf  error. 

Where  there  was  onlyatdankformof  acertlfl-- 
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ate  of  autbeatloation  to  tbe  transcript  filed,  with- 
out tbe  seal  of  the  court  below  or  the  slxnature  of 
in  clerk,  thia  court  has  no  Jurisdiction  of  the  case, 
ind  It  must  be  dismissed. 

Tbe  plaintiff  may  have  leave  to  withdraw  the  reo- 
oid,bat  tbe  case  can  be  brooKhthere  only  by  a  new 
wilt  of  error. 

[No.  218.1 
Afmud  Apr.  9, 1869.      Beaded  Apr.  15,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  by  the  defendants 
in  error  in  the  Supreme  Court  of  the  District  of 
Cohunbia,  to  recover  money  for  goods,  etc.,  and 
on  accounts  stated.  Judgment  having  been  ob- 
tained against  him  in  that  court,  the  defendant 
sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appeturs  in 
the  opinion  of  the  court. 

On  nwtion  to  dismiss. 

Mmrt.  i.  M.  Cafllale  and  J.  D.  MePhtr- 
wa,  for  defendants  in  error. 

Mr.  S.  IS..  Bradley,  for  plaintiH  in  error. 

Mr.  Ohi^JvitiM  ChMse  delivered  the  opin- 
ion of  the  court: 

In  this  case  no  authenticated  transcript  of  the 
leoord  has  been  filed.  That  which  purports  to 
be  a  transcript  contains  only  a  blank  form  of  a 
certificate  of  authentication,  without  the  seal  of 
Uie  court  below  or  the  signature  of  its  clerk. 
The  filing  of  such  a  paper  is  not  the  filing 
of  the  transcript  at  the  next  term  after  the  is- 
aoing  the  writ  of  error,  without  which  we  can 
have  no  jurisdiction  of  the  case.  Tlie  motion  to 
dimiss  must  be  allowed. 

A  motion  has  also  been  made  in  behajLoLthe 
plaintiff  in  error,  for  leave  to  ■wit 
paper  from  the  files,  in  order  tliat  tli 
tiflcate  may  be  duly  signed  and  seiili 
when  thus  perfected,  the  record  i 
tuned  and  have  iu  place  on  tht  dgck^jis  if 
Rgnlarty  filed  aooorcung  to  law  and  IM  prac- 
tioe  of  the  court. 

Learn  to  withdram  the  reeord  i»  granted,  but 
IMe  reeidue  of  tiu  motion  must  be  denied. 

The  case  can  be  brought  here  only  by  a  new 
writ  of  error. 


JOSIAH  MORRIS  and  JOHN   P.   JOHN- 
SON, Claimants  of  120  Balks  ov  Cotton, 

THE  UNITED  STATES. 

(See  8.  C,  7  WalU  STS-IMO.) 
It^armation — admiralty  proceeding*. 

In  a  case  of  only  the  unlawful  conversion  of  prop- 
wty,  a  prooeedlntr  by  information  cannot  l>e  sus- 
tained. 

Neither  the  Act  of  1861  nor  the  Act  of  1882  con- 
templated any  proceedingr,  as  in  admiralty,  where 
there  existed  no  specific  property  or  proceeds  cap- 
able of  selsure  and  capture. 

[No.  168.] 
Sulmitted  Apr.  9,  1869.  Decided  Apr.  IS,  1869 

APPEAL  from  the  District  Court  of   the 
United  States  for  the  Middle  District  of 
Alabama 

This  case  arose  upon  an  information  exhib 
ited  in  the  District  Court  of  the  United  States 
for  the  Middle  District  of  Alabama,  against  one 
hondred  and  twenty  bales  of  cotton  on  land, 
marked  T.  H.  Watts  and  Joslah  Morris  and 
See  7  Wall. 


John  F.  Johnson,  praying  for  the  forfeiture  of 
said  cotton  and  for  judgment  against  said  Mor- 
ris and  Johnson  for  llie  value  thereof  in  money. 

The  court  below  found  as  matters  of  fact: 

That  prior  to  December  1,  1863,  said  cotton 
was  the  property  of  said  Thos.  H.  Watts,  who 
about  that  time  sold  the  same  to  tbe  Confeder- 
ate States,  so  called,  for  the  purpose  of  aiding 
the  rebellion;  that  said  cotton  remained  the 
property  of  the  so  called  Confederate  States  at 
the  time  of  the  surrender  of  General  Richard 
Taylor,  and  was  included  in  the  terms  of  such 
surrender,  and  yielded  up  to  the  United  Btaiea 
as  subject  of  war;  that,  prior  to  said  surrender, 
said  Johnson  had  stored  said  cotton  to  the  use 
of  said  so  called  Confederate  States  for  about 
three  vears,  and  then  sold  the  same  to  said  Mor- 
ris, who  in  turn  sold  tbe  same  to  other  parties; 
that  said  sales  were  both  made  with  full  knowl- 
edge by  defendants  of  the  ownership  of  said 
cotton  by  the  so  called  Confederate  States,  and 
without  any  authority  from  or  knowledge  of 
said  States  or  their  agents. 

Whereupon  the  sud  court  found  as  matters 
of  law: 

That  the  said  cotton  was  lawful  subject  of 
prize  and  capture  and  condemnation ;  and  that 
the  United  States  is  entitled  to  recover  against 
the  defendants  the  full  value  thereof. 

Judgment  of  condemnation  having  been  de- 
creed against  said  cotton,  and  judgment  for  the 
vidue  thereof  against  said  Johnson  and  Morris, 
an  appeal  was  taken  by  them  to  this  court. 

Mr.  W.  F.  Chilton,  for  appellants. 

1.  A  libel  for  forfeiture  under  the  Act  of 
August  6,  1861,  or  July  18, 1862,  must  aver  that 
the  thing  sought  to  be  condemned  has  been 
seized,  and  that  seizure  still  subsists. 

The  Washington.  4  Blatchf.  C.  C,  101, 17; 
Law  Rep.,  477;  Taglor  v.  Varryl,  20  How., 
688  (81  U.  8..  XV.,  1028):  The  Sater  Spring,  1 
Spr..  661;  4  Cranch,  2;  2  Ware,  Adm.,  862. 

The  seizure  is  a  jurisdictional  fact.  See  same 
authorities. 

2.  Denial  of  right.tojurv,  was  erroneous  under 
Union  Int.  Co.  -7.  U.S.,  6  Wall.,  769  (78  U. 
8.,  XVIIL,  %m;Armetron^» Foundry, t  Wall., 
766  (78  U.  S..  XVIII..  883);  The  Sarah,  8 
Wheat.,  891;  U.  S.  v.  I%e  Vengeance,  8  Dall.. 
297. 

8.  Only  in  cases  of  prizes  and  captures  dur- 
ing the  rebellion,  is  condemnation  in  admiralty 
authorized  by  the  statute.  12  Stat,  at  L.,  819. 

Meter*.  Wm.  M.  Evartt,  AUy-Oen.,  and  4, 
Hnbley  Aahton.  Atit.  AttyOen.,  tor  appel- 


Mr.  Chief  Juitiee  Ch»se  delivered  the  opin- 
ion of  the  court: 

In  this  case  an  Informstion  was  exhibited  in 
the  District  Court  of  the  United  States,  alleging 
in  substance  that  certain  bales  of  cotton  had  be- 
come the  property  of  the  United  States  through 
the  surrender  of  the  Confederate  General, 
Taylor,  on  the  6th  of  May,  1866,  or  otherwise 
had  become  liable  to  seizure  and  condemnation 
under  the  Acts  of  Congress  of  August  6,  1861, 
and  July  17,  1862;  that  this  cotton  was  stored 
until  some  day  in  April,  not  specified,  in  the 
warehouse  of  the  defendant,  Johnson,  and  on 
some  days  not  specified,  in  the  year  1866,  waa 
removed  by  him  and  the  defendant,Morris,from 
the  warehouse  and  sold;  and  that  the  defend- 
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ants  had  appropriated  the  proceeds  to  their 
own  use.  The  information  did  not  allege  tliat 
the  cotton  was  at  the  time,  or  had  ever  been,  in 
any  place  where  it  could  be  seized,  or  that  any 
proceeds  of  the  sale  existed  in  any  such  form 
as  to  be  capable  of  seizure. 

The  defendants  answered,  setting  up  various 
matters  of  defense,  and  filed  with  their  answer 
aeyenl  exceptions  to  the  information,  of  which 
two  only  required  notice. 

The  nrst  was,  that  the  information  does  not 
show  any  valid  and  subsisting  seizure  at  the 
time  of  filing  Uie  information. 

The  second  was,  tliat  the  information  did  not 
allege  any  seizure  under  the  Act  of  Conness. 

These  exceptions  were  overruled  I)t  the  dis- 
trict court,  which  proceeded  to  render  a  per- 
sonal judgment  against  the  defendants  for  the 
value  of  me  cotton,  as  found  by  the  court. 

In  this  the  district  court  erred. 

Without  adverting  to  the  principles  settled  in 
the  cases  ot  Union Ini.  Co.  v.  U.  8.,6  Wall.,  768 
[73 U.  8.,  XYlll:,86l]\andAmutrong'sFoujt- 
arj/,  lb.,  769  [882],  we  are  clearly  of  opinion — 
first,  that  the  information,  at  most,  presents 
only  a  case  of  the  unlawful  conversion  of  prop- 
erty to  the  use  of  the  appellants,  and  tliat  for  re- 
dress of  such  an  injury  this  proceeding  by  in- 
formation cannot  be  sustained;  and  second,  that 
neither  the  Act  of  1861  nor  the  Act  of  1863  con- 
templated any  proceeding,  as  in  admiralty, 
where  there  existed  no  specific  property  or  pro- 
ceeds capable  of  seizure  and  capture. 

The  decree  of  the  Dietriet  Oowt  muet.thertfore, 
be  reieened,  and  the  etwee  remanded,  aith  diree- 
Hone  to  Ots  Dietriet  Court  to  cause  reetitution  to 
be  made  to  the  appellante,  of  lehaieeer  turn  <^ 
money  they  hate  been  eompMed  topay  under  that 
decree. 

ated-9  WalU  806. 


THE  UNITED  STATES.  Pl^.  in  Brr., 

V. 

ADDISON    R.   GILMORE,  EN08    LOWE 

Airo  GILBERT  C.  MORRELL,  Impleaded 

with  Jkbbb    WiiiiiiAMB  and    Fbajtcu  R. 

West. 

(See  S.  C,  T  WaU.,  iSl-HK.) 

In  action  on  bond  of  receiver,  rehai  eredite  not 
aUoved — error  in  their  admietion. 

In  an  action  on  a  bond  of  a  recel  ver  of  public 
moneys.  It  Is  error  to  admit  evidence  of  claims  for 
credits  which  have  not  been  presented  to  the  ao- 
countlns  officers  of  the  Treasury.f  or  their  examina- 
tion, and  by  them  disallowed  in  whole  or  in  part. 

To  allow  them  to  remain  in  the  case  was  an  er- 
ror, and  any  Instruction  given  afterwards,  short  of 
their  wltbarawal,  was  unavailing  to  cure  it. 

[No.  151.J 
Submitted  Apr.  8, 1869.    Decided  Apr.  15, 1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
This  action  was  brought  in  the  court  below 
by  the  plaintiffs  in  error,  upon  the  bond  of  Gil- 
more,  one  of  the  defendants  in  error,  as  re- 
ceiver and  as  depositary  of  public  moneys,  to 
recover  the  sum  of  $9,810.40  with  interest,  al- 
leged to  be  due  from  said  Gilmore.  The  trial 
resulted  in  a  verdict  and  judgment  for  the 
9W 


plaintiffs  for  $17.42;  whereupon  the  plaintiib 
took  an  appeal  to  this  court. 

A  further  statement  of  the  case  ^jpears  in 
the  opinion. 

Meeere.  E.  JR.  Hoar,  AttyQen.,  and  i.  Hab- 
ley  Ashtom,  Aeet.  Atty-Oen.,  for  plaintiff  in 
error: 

Two  points  are  relied  upon  for  a  reversal  of 
this  judgment. 

1.  The  court  below  erred  in  admitting  the 
testimony  of  the  defendant,  Gilmore,  to  estab- 
lish a  claim  for  a  credit  against  the  United 
States  for  office  rent;  such  claim  not  appeariuK 
to  have  been  presented  to  the  accountmg  offi- 
cers of  the  Treasury  for  their  examination,  and 
by  them  disallowed. 

9  Cranch,  236:  6  Wheat.,  148;  10  Pet.  188; 
a  Paine  (C.  C),  69. 

2.  The  court  below  erred  in  admitting  the 
testimony  of  the  same  defendant,  to  prove  a 
similar  claim  against  the  United  States  for 
clerk  hire;  such  claim  not  appearing  to  have 
been  presented  to  the  accounting  officers  of  the 
Treasury  for  their  examination,  and  by  them 
disallowed,     l^de  same  authorities. 

The  defendant  stated  in  his  testimony,  that 
he  "presented  these  claims  to  the  accounting 
officers  and  they  were  disallowed."  But  this  does 
not  meet  the  requirements  of  the  law.  See  4th 
sec.  Act  March  8.1797,  1  Stat.,  612.  The  fact 
of  such  presentation  and  disallowance  must  ap- 
pear by  a  transcript  from  the  books  and  pro- 
ceedings of  the  Treasury,  and  cannot  be  estab- 
lished by  parol. 

(No  counsel  appeared  for  the  defendants  in 
error.) 

Mr.  Juetiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  debt  upon  the  bond  of 
Gilmore,  one  of  the  defendants  in  error,  as  re- 
ceiver of  public  moneys  "  for  the  district  of 
lands  subject  to  sale  in  the  Territory  of  Ne- 
braska, "  and  also  as  a  depositary  of  public  mon- 
eys. 

Upon  the  trial  the  defendantsclaimed  a  credit 
for  the  hire  of  certain  clerks  employed  by  Gil- 
more as  such  depositaiy,  and  offered  proof  in 
support  of  the  aemand.  The  attorney  of  the 
United  States  objected  to  the  admission  of  the 
evidence  upon  several  grounds.  One  of  them 
was,  that  it  must  first  bi  shown  that  the  claim 
had  been  exhibited  to  the  proper  accounting 
officer  of  the  TVeasury  and  disallowed,  and  that 
the  exhibition  and  disallowance  could  be  proved 
only  by  the  certiQcate  of  such  officer.  "Where- 
upon me  court  stated  it  would  permit  the  evi- 
dence, and  control  the  matter  by  instructiona 
to  the  jury.  Objections  overruled,  the  ruling 
excepted  to  by  plaintiffs." 

The  same  things  occurred  with  reference  to  a 
claim  for  office  rent,  set  up  by  Gilmore  as  such 
depositary. 

Gilmore  subsequently  testified  as  foUowa: 

"  I  presented  these  claims  to  the  accounting 
officer,  and  they  were  disallowed." 

To  what  officer  they  were  not  presented  is 
not  disclosed.  This  is  all  the  testimony  the  bill 
of  exceptions  contains  upon  the  subject. 

The  statutory  provisions  prescribing  what 
sltall  be  done  by  the  debtor  in  such  casee  are 
found  in  the  4th  section  of  the  Act  of  March 
8d,  1797, 1  Stat,  at  L..  616.    ThatsecUon,  so 
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far  as  it  ia  material  to  be  considered  in  the  case 
tefore  us,  is  as  follows: 

"  In  suits  between  the  United  States  and  in- 
dividuals, no  claim  for  a  credit  shall  be  admit- 
ted upon  the  trial  but  such  as  shall  appear  to 
hare  been  presented  to  the  accounting  officers 
of  the  Treasury  for  their  examination,  and  by 
them  disallowed  in  whole  or  in  part." 

Thoee  officers  were  then  the  auditor  and 
comptroller.  There  was  but  one  of  each  at  that 
time.  Act  Sept.  3,  1789,  2  Stat.,  66.  It  was 
made  the  duty  of  the  auditor  "to  receive  all 
public  accounts,  and  after  examination  to  trans- 
mit the  accounts,  with  the  vouchers  and  cer- 
tificate, to  the  comptroller  for  his  decision  there- 
on." 

The  Act  of  the  2Sth  of  April.  1813.  3  Stat,  at 
L.,  716,  created  the  General  Land  Office,  and 
transferred  to  the  commissioner  the  duties  of 
auditor  in  respect  to  all  accounts  relating  to 
the  public  lands.  The  Act  of  March  8d,  1817, 
9  Stat. ,  367,  created  four  additional  auditors 
and  one  additional  comptroller.  It  gave  the 
«baige  of  all  accounts  accruing  in  the  Treas- 
ury Department  to  the  first  auditor,  and  made 
it  his  duty  to  report  them  to  the  first  comp- 
troller. The  language  employed  is  the  same  as 
that  used  in  the  Act  of  1797.  This  did  not  af- 
fect the  duties  of  the  Commissioner  of  the  Oen- 
-eral  Land  Office  as  to  all  accounts  relating  to 
public  lands,  which  the  Act  of  1912  bad  de- 
volved upon  him. 

Receivers  and  depositaries  are  required  to 
keep  accounts  of  their  contingent  expenses. 
Those  accounts  are  separate  and  distinct  from 
thoee  of  their  receipts  and  disbursements  of 
the  public  moneys.  Where  the  offices  of  re- 
fieiver  and  depositary  are  united  in  the  same 
person,  the  expense  accounts  of  the  two  offices 
are,  nevertheless,  required  to  be  kept  separate 
from  each  other. 

The  claims  in  question  in  the  case  before  us 
grew  out  of  that  branch  of  Qilmore's  duties 
which  related  to  his  office  of  depositary,  and 
had  no  connection  with  bis  office  of  receiver. 
They  should,  therefore,  have  been  presented  to 
the  ibvt  anditor  for  examination,  and  after 
wards  to  the  first  comptroller  for  his  final  decis- 
ion. If  disallowed,  the  disallowances  would 
have  appeared  in  the  "statement  of  the  differ- 
ences of  account"  transmitted  by  the  auditor  to 
the  oomptroller  with  the  accounts,  vouchers 
and  certificate,  as  required  by  the  statute.  If 
the  comptroller  had  confirmed  the  decision  of 
the  auditor,  a  transcript  of  the  proceedings  of 
those  officers  would  have  been  the  proper  evi- 
dence for  the  defendants  to  produce. 

If  the  claims  were  not  presented  until  after 
the  account  was  closed  upon  the  books  of  the 
Treasury,  still  it  was  necessary  to  submit  them 
for  examination  to  both  those  officers.  The  ac- 
tion of  both  was  necessary.  A  transcript  show- 
ing that  action  would  have  been  sufficient.  Parol 
evidence  in  such  cases  is  wholly  inadmissible. 
Eridence  from  the  books  of  the  Treasury  in 
some  form  is  indispensable. 

These  remarks  have  no  application  to  those 
piovinons  of  the  section  under  consideration 
which  have  not  been  referred  to. 

The  court  should  not  have  permitted  any 
proof  of  the  claims  to  be  given  until  the  proper 
foandation  for  it  had  been  laid.  When  the  de- 
fendants failed  to  produce  the  evidence  neces- 
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sary  to  warrant  the  introduction  of  such  testi- 
mony, all  which  had  been  given  should  have 
been  excluded,  and  the  claims  withdrawn  from 
the  consideration  of  the  Jury.  To  allow  them 
to  remain  in  the  case  was  an  error,  and  any  in- 
struction given  afterwards,  short  of  their  with- 
drawal, was  unavailing  to  cure  it.  The  course 
proposed  to  be  pursuM  when  the  objection  by 
the  district  attorney  was  taken,  could  hardly  fail, 
under  any  circumstances,  to  mislead  andconf  use, 
and  to  prevent  the  proper  trial  of  the  cause. 
The  object  of  pleading  is  to  concentrate  the  con- 
troversy upon  the  questions  of  fact  and  of  law, 
which  should  control  the  result.  The  value  of 
the  svstem  in  the  administration  of  justice  can 
hardly  be  too  highly  estimated.  The  exclusion 
from  the  testimony  of  everything  irrelevant  and 
incompetent  is  not  less  important. 

Was  the  error  committed  by  the  admission 
of  the  testimony  objected  to  subsequently  rem- 
edied? 

Nothing  further  upon  the  subject  appears  in 
the  record  but  the  following  passages  at  the 
close  of  the  bill  of  exceptions: 

"The  plaintiff  requested  the  court  to  charge 
the  jury  as  follows : 

"  1st.  That  in  this  action  no  claim  for  credit 
can  be  admitted  as  a  defense,  unless  it  is  first 
shown  to  the  jury  that  such  claim  was  pre- 
sented to  the  proper  officer  of  the  government 
for  examination,  and  by  such  officer  disallowed 
in  whole  or  in  part;  or  that  the  defendant,  Oil- 
more,  first  shows  that  he  was  prevented  from 
exhibiting  such  claim  or  account  of  expenses  at 
the  Treasury  by  absence  from  the  (Jnited 
States,  or  some  unavoidable  accident." 

Another  instruction,  not  material  to  be  stated, 
was  also  asked.    The  bill  then  proceeds: 

"  Which  said  two  points  were  not  given  by 
the  court  in  the  form  requested,  but  were  sub- 
stantially given  in  the  oral  charge  of  the  court 
to  the  jury.  The  first  point  and  the  second 
were  given  with  a  modification,  to  which  the 
plalntms  then  and  there  excepted." 
.What  the  modification  of  the  first  instruction 
was, to  which  thisexception  relates, is  not  shown. 
We  cannot,  therefore,  consider  it. 

Whether  the  testimony  in  support  of  the 
claim  was  properly  in  the  case  was  a  question 
for  the  court,  and  not  for  the  jury.  Yet  it  was 
left  to  the  latter  for  them  to  determine.  It  is 
clear  that  the  incompetent  testimony  which 
had  been  admitted  was  not  withdrawn  from 
their  consideration. 

The  judgment  it,  thtrefore,  retened,  and  (he 
catue  wM  be  remanded  to  the  dreuit  Court,  inlh 
inttrueOon*  to  iieue  a  venire  de  novo. 

Clted-B  WaU.,  785. 


ELLEN  EELLT,  Appt... 

«. 

ELLEN  OWEN,  MARGARET  KAHOE  and 

PHILLIP  KELLY. 

(Bee  8.  C,  7  WaU.,  4S6-il».) 

Cil&enthip  ofieomen — vnder  Act  of  Congrett. 

Tbe  Act  of  Congress  of  Feb.  10,  186S,  oonfeis  the 
prIvlleKes  of  oltlzenshtp  upon  women  married  to 
citizens  of  the  United  States. 

Under  this  Act,  the  citizenship  of  the  husband, 
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whenever  It  exlsta,  oonfen  citizenship  upon  the 
wife. 

The  terms,  "  who  mlgrbt  lawfuUr  be  naturalized 
under  the  ezlstlnir  laws,"  only  limit  the  application 
of  the  law  to  free  white  women. 

[No.  161.1 
8>dmitt«d  Apr.  8, 1869.  DtMed  Apr.  16, 1869. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

This  appeal  grows  out  of  a  bill  filed  by  the 
appellees  in  the  Supreme  Court  of  the  District 
of  Columbia,  holding  a  court  of  equity  for  the 
partition  or  sale  of  the  real  estate  of  the  late 
Miles  Kelly,  the  complainants  being  the  brother 
and  sisters  or  the  deceased  and  thdr  husbands, 
and  the  defendant  his  widow.  Miles  Kelly 
died,  a  naturalized  citizen,  and  had  acquired 
real  estate  in  the  District  of  Columbia,  both  be- 
fore and  after  his  naturalization. 

The  contest  in  this  case  arises  solely  over 
property  acquired  after  naturalization,  and 
which  cannot  pass  to  his  alien  representatives. 

All  the  parties  were  aliens  by  birth.  Ellen 
Kelly,  the  widow,  was  less  than  eighteen  years 
of  age  when  she  came  to  this  country.  She 
married  the  decedent,  Jan.  2,  1863,  who  was 
naturalized  May  8,  18S5.  and  who  died  without 
issue  Mar.  2,  1862,  intestate.  Decedent's  sisters 
were  more  than  eighteen  years  old  when  they 
came  to  this  country.  Ellen  Owen  married  a 
foreigner  already  naturalized.  Margaret  Kahoe 
marned  a  foreigner,  who  subsequently  became 
naturalized.  The  question  arises  on  these  facts : 
which,  .if  anv.of  these  three  ladies  were  citizens 
of  the  United  States  by  virtue  of  their  marriage  ? 

The  court  decreed  uiat  the  property  be  sold 
and  the  proceeds  of  sale  be  paid  to  the  ap- 
pellant. The  appellees  excepted  to  the  decree, 
and  nrayed  an  appeal  to  the  Qeneral  Term  of 
the  Supreme  Court  of  said  District,  which  ap- 
peal was  duly  heard  and  the  decree  of  the 
ChanetBor  reversed,  and  a  decree  passed  order- 
ing the  proceeds  of  sale  to  be  paid  to  the  appel- 
lant and  appellees,  as  the  widow  and  sisters  of 
said  Kelly,  deceased.  The  appellant  took  an 
appeal  to  this  court. 

Jfewr*.  R.  J.  Brent  and  S.  I..  Phillips, 
for  appellant : 

A  woman  "  who  might  lawfully  be  natural- 
ized under  existing  laws,"  means  one  who  has 
fulfilled  the  conditions  of  the  Act  of  1862,  viz. : 
1.  Has  declared  on  oath  or  affirmation  intention 
of  becoming^  a  citizen.  S.  Has,  at  time  of  mak- 
ing application,  taken  oath  of  allegiance.  8. 
Has  resided  five  years,  etc. 

Marriage  does  not  obviate  the  necessity  of 
fulfilling  these  conditions,  but  only  the  neces- 
sity of  applying  to  the  court  for  the  decree  and 
of  taking  the  oath  of  allegiance. 

Mr.  Wm.  Jbo.  Miller,  for  appellees: 
.  The  words  "  who  might  lawfully  be  natural- 
ized under  existing  laws,"  requires  no  more 
than  that  the  alien  woman  claiming  its  benefits 
be  a  "  free  white  woman,  a  resident  of  the  Unit- 
ed States,  and  not  an  alien  enemy." 

Act,  Apr.  14,  1802,  2  Stat.  atL.,  198,  sec.  1, 
lb.,  sec.  4,  Condition;  Burton  v.  Burton,  i 
Keyes,  809. 

Mr.  JutUee  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity,  for  the  sale  or  par- 
tition of  certain  real  estate,  situated  wllhiu  the 
District  of  Columbia,  of  which  Miles  Kelly  was 
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seized  at  the  time  of  his  death,  in  March,  1862. 
The  deceased  died  intestate,  and  without  issue, 
leaving  surviving  him,  in  the  United  States,  a. 
widow,  Ellen,  and  two  si8ters,Ellen  Owen  and 
Margaret  Kahoe.  The  widow  claimed  the  entire- 
estate,  after  the  payment  of  tlie  debts  of  tJie 
deceased,  to  the  exclusion  of  the  sisters,  who 
claimed  that  they  were  entitled,  as  his  heirs  at 
law,  to  a  share  of  the  same.  The  court  renderctl 
a  decree  in  favor  of  the  widow,  and  the  sisters- 
appealed  to  the  Supreme  Court  of  the  District, 
where  the  decree  was  reversed,  the  latter  court 
holding  that  the  sisters  were  entitled  to  a  share 
of  the  estate. 

The  case  turns  upon  the  construction  given 
to  the  2d  section  of  the  Act  of  Congress  of 
February  10th,  1855,  which  declares  "that  any 
woman,  who  might  lawfully  be  naturalized, 
under  the  existing  laws,  married,  or  who  sliall 
be  married  to  a  citizen  of  the  United  Statea, 
stiall  be  deemed  and  taken  to  be  a  citizen."  1& 
Stat.  atL.,  604. 

As  we  construe  this  Act,  it  confers  the  privi- 
leges of  citizenship  upon  women  married  to 
citizens  of  the  United  States,  if  they  are  of  the 
class  of  persons  for  whose  naturalization  the 
previous  Acts  of  Congress  provides.  The  terms- 
"married,"or  "who  shall  be  married,"  do  not 
refer,  in  our  judgment,  to  the  lime  when  the 
ceremony  of  marriage  is  celebrated,  but  to  a- 
state  of  marriage.  They  mean  that,  whenever 
a  woman,  who  under  previous  Acts  might  be- 
naturalized,  is  in  a  state  of  marriage  to  a  citicea. 
whether  his  citizenship  existed  at  the  passage  of 
the  Act  or  subsequently,  or  before  or  after  the 
marriage,  she  iKKximes,  by  that  fact,  a  cilis<>D 
also.  His  citizenship,  whenever  it  exists,  con- 
fers, under  the  Act,  citizenship  upon  her.  The 
construction  which  would  restrict  the  Act  to 
women  whose  husbands,  at  the  time  of  mar- 
riage, are  citizens,  would  exclude  far  the  greater 
number,  for  whose  benefit,  as  we  think,  (he 
Act  was  intended.  Its  object,  in  our  opinion, 
was  to  allow  her  citizenship  to  follow  thatof  her 
husband,  without  the  necessity  of  any  applica- 
tion for  naturalization  on  her  part:  and,  if  this 
was  the  object,  there  is  no  reason  for  the  re- 
striction sugg^ed. 

The  terms,  "  who  might  lawfully  be  natural- 
ized under  the  existing  laws,"  only  limit  the 
application  of  the  law  to  free  white  women. 
The  previous  Naturalization  Act,  existing  at 
the  time,  only  required  that  the  person  apply- 
ing for  its  benefits  should  be  "  a  free  white  per- 
son," and  not  an  alien  enemy.  Act  of  April 
14th,  1802.  2  Stat  at  L.,  158. 

A  similar  construction  was  given  to  the  Act 
by  the  Court  of  Appeals  of  New  York,  in  Bur- 
ton V.  BwrUm,  40  K.  Y.,  878;  and  is  the  one 
which  gives  the  widest  extension  to  its  pro- 
visions. 

It  follows,  from  these  views,  that  the  widow 
and  the  two  sisters  were  citizens  of  the  United 
Siatesupon  the  decease  of  the  in  testate  husband. 
The  wiaow  and  Margaret  Kahoe  became  such 
on  the  naturalization  of  their  respective  hus- 
bands, and  Ellen  Owen  became  such  on  her 
marriage.  The  sisters  are,  therefore,  entitled  to 
share  with  the  widow  in  the  estate  of  the  de- 
ceased, and  the  decree  of  the  Supreme  Court 
of  ihe  District  must  be  affirmed. 

Ordered  aeeordingly. 

Cited-  6  Bawy.,  flOe ;  80  N.  T.,  177. 
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SAMUEL  H.  RAITDALL,  Flf. »»  Bn., 
«. 
LINCOLN  F.  BRIQHAM. 
(Sae  8.  Cm  T  WolL,  EJS-tUJ 
Mige*  not  HabU  to  guU  for  jueUeiat  aet—norfor 
remotiU  of  an  attorney— praedee  on  mieh  re- 
moM^— noiiee  to  the  attflrney—gtate  eotutme- 
tion  of  State  Oonititution  amduMve  on  thii 
eourt. 

Judgoa  of  Umlted  and  ioferlor  authority  are  not 
Uible  to  a  dvU  action  lor  any  Judicial  act  within 
tbelr  Jurladictton. 

Jad«ea  of  superior  or  general  authority,  are  not 
liable  to  cIvU  actions  for  their  Judicial  acta,  even 
when  such  acts  are  In  excess  of  tbelr  Jurisdiction, 
unleas,  perhaps,  when  done  maliciously  or  oor 
niptly. 

An  action  cannot  be  maintained  by  an  attorney 
against  a  Judge,  for  a  wrongful  removal  of  him 
from  the  bar. 

It  is  not  neceaaary  that  proceedings  against  at- 
torneys for  malpractice,  or  any  unprofessional  oon- 
dact,  should  be  founded  upon  formal  allegations 
against  them. 

All  that  is  requisite  to  their  validity  Is  that,  when 
not  taken  for  matters  occurring  in  open  court, 
notice  should  be  given  to  the  attorney  of  the 
charges  made,  and  opportunity  afforded  him  for 
expmnatlon  and  defense. 

The  manner  In  which  the  proceedings  shall  be 
conducted,  is  a  matter  of  Judicial  regulation. 

OoDstructlon  of  a  tMate  Constitution  by  the  high- 
est court  of  the  State,  not  called  in  question  by 
any  oonHicting  decision  of  that  court,  is  oonoluslve 
upon  this  court. 

[No.  141.] 
Argued  Apr.  6,.  18G9.     Beaded  Apr.  15,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  MasaacbUBetts. 
This  action  was  brought  in  the  court  below 
hj  tibe  plaintiS  in  error,  to  recover  damages  re- 
sulting from  an  alleged  wrongful  removal  of 
him  from  the  bar  by  the  defendant,  one  of  the 
Judges  of  the  Superior  Court  of  Massachusetts. 
The  trial  having  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant,  the  plaintuf 
sued  out  this  writ  of  error. 

A.  very  full  statement  of  the  facts  of  the  case 
appears  in  the  opinion  of  the  court. 
Mr.  Saaanel  H.  R»nd»U,  in  person: 
1.  "Each  individual  of  the  society  has  a  right 
to  be  protected  by  it  in  the  enjoyment  of  Us 
life,  liberty  and  property,  according  to  stand- 
ing laws." 

ArL  10,  Declaration  of  Rights;  Const,  of 
Mass.,  adopted  A.  D.  1780. 

The  terms  "life,  liberty  and  property"  com- 
prehend every  right  known  to  the  law.  Prop- 
erty includes  those  estates  which  one  may  ac- 
quire in  professions,  which  are  often  theaource 
of  the  higheat  emoluments  and  honor. 

Cummingtv.  ifia«9un,4Wa]l.,  277(71  U.  S., 
XVIII.,  856),  Per  Field,/.;  Oorham  v.  Luek 
4tt,  6  B.  Mon.,  146;  AUeny.  MeKeen,  1  Sumn., 
277;&iii«r  V.  JuiticetofWaih.  Co.,  Peck,  Tenn., 
834;  Atery  v.  Tyringhamfi  Mass.,  160;  Hardin 
Co.  v.  Hardin,  Peck  (Tena.),  291:  Wammaek 
V.  HoBoway,  3  Ala.,  81;  Brewer  v.  Davit,  9 
Humph.,  208;  Millar  v.  Taylor.  4  Burr.,  2345; 
a/une'i  case,  12  Mod.,  118;  Bentlet/'ecaae,  1  Str., 
5S7:  Qatkin't  case,  8  T.  R. ,  209 :  Queen  v.  Gov.  of 
Darlington  School,  6  A.  &E.  (N.  S.),  700;  Capel 
V.  Child,  2  Crompt.  &  J.,  558;  Queen  v.  Smith, 
5  Q.  B.,  621:  Queen  v.  Saddler's  Co.,  10  H.  of 
L.  cases,  404;  Meltahon  ▼.  Lennard,  6  H.  of  L. 
cases,  970;  Willie  v.  Gippe,  5  Moo.  (P.  C),  379; 
Sogen  v.  Dutt,  18  Moo.  (P.  C),  309;  Bonaker 
V.  Etant,  16  Q.  B.,  162;  Ex  parte  Bamthoy,  18 
See7WALL. 


Q.  B.,  187;  WOde*  v.  RusseU,  12  Jur.  (N.  8.), 
645:  Peo]^y.  Burbank,  12  Cal.,  878;  Galdery. 
Bull,  8  Dall.,886;  Fletcher  v.  l^aek,  6  Cranch, 
185;  Jamee  PreseoU't  trial  before  Senate  of 
Mass..  122;  2  Bl.  Com.,  sees.  86,  37. 

The  Statute  of  Massachusetts  which  provides 
for  and  authorizes  the  admission  of  applicants 
when  found  to  be  duly  qualified  by  the  Supreme 
Judicial  or  Superior  Court,  to  the  office  of  at- 
torney at  law,  with  the  right  and  privilege  to 
practice  when  admitted  by  either  court,  in  all 
the  courts  of  the  State,  makes  no  limitation  of 
the  time  for  which  the  office  shall  be  held  and 
enjoyed;  but  provides  that  "An  attorney  mav 
be  removed  by  the  Supreme  Judiciidor  iluperi- 
or  Court  for  any  deceit,  malpractice  or  other 
gross  misconduct.  Qen.  Stat. ,  ch.  131,secs.S^84. 

The  grant  of  the  "office  of  attorney"  at  com- 
mon law.  is  the  grant  of  an  office  for  the  life 
or  during  the  good  behavior  of  the  grantee ;  and 
it  has  been  variously  declared  by  the  courts  to 
be  a  "  license,"  "a  privil^^e,"  "  a  franchise," 
"a  freehold,"  "  a  right  to  practice  law  in 
courts,"  and  "a  profession  wUch  is  the  high 
road  to  wealth  and  distinction." 

7  Bouv.  Bac.  Abr.,  "Office, "808;  Ee  parte 
Bennen,  13  Pet.,  259;  Ex  parte  Garland,  4 
Wall.,  883  (71  U.  S.,  XVIII.,  866);  Ez  parte 
Auetin,  6  Ra wle,  194 ;  Ex  parte  SaeU,  20  Pick. , 
1;  Mt  parte  Gephard,  1  Johna  Cas..  184;  Ex 
parte  Steombe,  19  How.,  9  (60 U.  S.,  XV.,  565); 
Ex  parte  Burr,  9  Wheat. ,5i»;Ex  parte  Sayre, 

7  Cow.,  868;  Ee  parte  Leigh,  1  Munf.,  481  ;£i! 
parU  fiiher,  6  Leigh,  619 ;  Iowa  v.  Stark,  7  la. , 
499;  Anonymoui,  4  Johns..  191;  In  re  Cooper, 
22  N.  Y.  ,81 ;  In  re  Dareey,  7  Port. ,  881 ;  "Jtidgee' 
Opinion*,"  20  Johns.,  472;  Bruee  v.  J?lw,  1 
Dana,  450;  Fletcher  v.  Daingerfield,  20  Cal.. 
480;  Peoj^  V.  Turner,  1  Cal.,  151;  Bradley"! 
case.  7  Wall..  864  (infra,  214);  12  Mass.  Law 
Rep.,  480;  Vise  v.  Hamilton  Co..  19  111.,  78; 
Comma,  t.  Judges  of  Cumberland  Co.,  1  Serg. 
&  R.,  187;  .filz  parte  Heyfron,  7  How.  (Miss.), 
187;  PeopU  v.  Lambom,  1  Scam.,  128;  MOW 
case,  1  Mich.,  193;  Chapman's  case,  11  Ohio, 
489;  In  re  King,  8  Q.  B.,  129;  Hurst's  case,  1 
Lev.,  75;  GiUmanv.  Wright,  1  Sid.,  410;  White's 
case,  6  Mod.,  18;  Hasttngs'  case,  1  Sid.,  410; 
King  v.  Sheriff  of  York,  2  Show,  154;  Barber's 
case  in  English  courts;  In  re  The  JusHees  of 
Antiqua,  1  Knapp(P.  C),  Wl;lnreMondcton, 
1  Moo.  (P.  C),  56;  Smith  v.  Justices  of  Sierra 
Leone,  8  Moo.  (P.  C),  891;  //»  re  Downie  an>i 
ArrindeU,  3  Moo.  (P.  C),  414;  Morgan  v.  Leaeh, 

8  Moo.  (P.  C),  868;  Millar  v.  Hope,  2  Shaw. 
App.  Cas..  126;  Stat.  4  Hen.  IV.,  ch.  18;  Stal. 
8  James  I.,  ch.  7;  SUt.  2  Gleorge  IL,  ch.  28; 
Stat.  6  George  II., ch.  27;  Stat.  6  and  7  Vict., 
ch.  78,  sec.  27;  Withers  v.  Slate,  86  Ala.,  252; 
Act  Sept.  24,  1789,  sec.  85;  1  Stat,  at  L.,  92. 

"The  position  in  England  is,  that  unlees  the 
statute  which  creates  the  office  limits  its  tenure 
at  the  time  of  the  creation,  it  is  an  office  for 
life  as  at  the  common  law."  Ex  parte  Hennen, 
18  Pet.,  259. 

In  Hurst's  case,  1  Lev.,  75,  a  tnandamtfs  was 
granted  to  restore  him  to  his  office,  because  it 
was  said:  "He  is  an  officer  concerning  the 
public  justice,  and  is  compellable  to  be  an  at- 
torney for  any  man,  and  has  a  freehold  in  his 
place." 

Lord  Hope,  <7A.  J.,  re-affirmed  thisdoctrine  in 
White's  case,  6  Mod.,  18. 
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"As  attorney  and  counselor  being  by  the 
solemn  Judicial  act  of  the  court  clothed  with 
his  office,  does  not  hold  it  as  a  matter  of  grace 
and  favor.  The  right  which  it  confers  upon 
him  to  appear  for  suitors  and  to  argue  causes, 
is  somethmg  more  than  a  mere  indulgence, 
revocable  at  the  pleasure  of  the  court,  or  at  the 
command  of  the  Legislature.  It  is  a  right  of 
which  he  can  only  be  deprived  bv  the  judgment 
of  Uie  court  for  moral  or  profesBional  delin- 
quency." 

Em  writ  Garland,  4  Wall.,  883  (71  U.  8., 
XVIIL,  866). 

"The  office  of  an  attomev  is  not  put  above 
the  judiciary,  and  is  entitled  only  to  an  equal 
share  of  independence." 

■  'An  attorney  at  law  is  an  officer  of  the  court, 
and  his  office  is  an  office  for  life.  The  grant 
of  an  office  without  express  limitation  at  com- 
mon law  being  taken  most  strongly  against  the 
grantor,  endures  for  the  life  of  the  grantee;  and 
uiou^  the  principle  has  not  been  applied  to  of- 
fices within  the  grant  of  the  Executive,  it  must 
neoesnrilv  be  applied  to  the  office  of  attorney. 
For  to  subject  the  members  of  the  profession 
to  removal  at  the  pleasure  of  the  court,  would 
leave  them  too  small  a  share  of  the  independ- 
ence necessary  to  the  duties  they  are  called  upon 
to  perform  to  their  clients  and  to  the  public. 
As  a  class,  they  are  supposed  to  be,  and  in  fact 
always  have  been,  the  indicators  of  individual 
rights  and  fearless  assertors  of  the  principles  of 
civil  liberty;  existing  where  alone  they  can  ex- 
ist in  a  government,  not  of  parties  or  men,  but 
of  laws.* 

2.  "No  subject  shall  be  held  to  answer  for  any 
crimes  or  offenses  until  the  same  is  f ullv  and 
plainly,  substantially  and  formally  deivrioed  to 
him;  nor  be  compelled  to  accuse  or  furnish  evi- 
dence against  iiimself ,  and  every  subject  shall 
have  a  nght  to  produce  all  proofs  that  ma^  be 
favorable  to  him;  to  meet  the  witnesses  a^inst 
him  face  to  face;  and  to  be  fully  heard  m  his 
defense  by  himself  or  his  counsel,  at  his  elec- 
tion; and  no  subject  shall  be  arrested,  impris- 
oned, despoiled  or  deprived  of  his  property,  im- 
munities or  priviliges,  put  out  of  ue  protection 
of  the  law,  exiled,  or  deprived  of  his  life,  lib- 
erty or  estate,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land." 

Art.  12,  Declaration  of  Rights,  Const,  of 
Mass.,  1780. 

And  the  same  provisions  are  substantially  in 

ail  the  American  Constitutions. 

.bee  Gnen  v.  Briogi,  1  Curt.  (C.  C).  826; 

Wtrn«^m«r'^-  People,  18  N.  ¥..  892;  Magna 

Charta,  ch.  29;  art.  5,  Amended  U.  8.  Const. 

At  the  common  law,  the  words  "  crime  and 
offense  "  are  used  as  substantially  synonymous 
and  universal  terms;  and  as  comprehending 
every  act  for  which  a  forfeiture  of  any  legal 
right  might  be  worked  or  penalty  imposed  or 
punishment  inflicted  in  any  form  of  judicial 
proceeding. 

TomUn,  Law  Die,  664,  tit.  "  Crime; "  Bouv. 
Law  Die,  1868  ed.,  and  cases  cited;  2  Swift, 
Abr.,  284;  4  Bl.  Com.,  6,  6.  and  n.  8,  Wend, 
ed. ;  Kentucky  v.  Dennuon,  24  How.,  99  (66  D. 
B.,  XVL,  726);  1  Chit.  Pr.,  14;  King  v.  Shaw, 
12  Mod.,  118;  1  Bish.  Cr.  L.,  sec.  48;  2  Burr. 
Law  Die. ,  766 ;  Bonaker  v.  Evani,  16  Q.  B. ,  171 ; 
Jarne*  PraaMt  Trial,  124. 

The  words  the  "law  of  the  land,"  as  they 
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stand  in  Magna  Charta  and  the  Amer.  Consta., 
mean  "  due  process  of  law."  And  "  due  proc- 
ess of  law  "  implies  that  in  every  judicial  pro- 
ceeding there  shall  be  some  form  of  legal  proc- 
ess; sufficient  allegations  or  charge;  due  notice 
to  the  party  proceeded  against :  the  opportunity 
to  answer  to  and  contest  the  charge  or  all^a- 
tions,  and  to  be  beard  or  tried  in  a  legal  and 
regular  course  of  ludicial  proceedings,  by  an  im- 
pwtial  judge  and  judgment  of  the  law  only 
upon  the  matter  charged,  if  duly  established  or 
proved  against  the  party,  of  which  a  legal  record 
shall  be  preserved  as  a  memorial  of  the  cause. 
And  these  rights  exist  in  all  cases,  civil  or  crimi- 
nal, whether  by  the  exercise  of  the  court's  ordi- 
nary jurisdiction  with  trial  by  jury,  or  by  the  ex- 
ercise of  the  discretionary  or  summary  jurisdic- 
tion of  a  court,  without  the  right  to  trial  by- 


jury. 
8te, 


iteamboat  Co.  y.  FovUr.  6  Oa.,  194;  Onsen* 
v.  Briggt,  1  Curt..  828;  Bk.  of  Col.  v.  Okdy, 
4  Wheat,,  824;  Bamt  v.  Bou,  4  Harr.  &  McH., 
456;  MeGinnUv.  /9ea(«,9  Humph.,  48;  Murry 
V.  Askeu),  6  J.  J.  Marsh.,  27;  WetU  v.  CalduOl, 
1  A.  K.  Marsh.,  441;  LsaitY.  0an«((,6  How. 
(Miss),  484;  Boke  v.  Hendirton,  4  Dev.,  IS; 
JSnine'i  Am.,  16  Pa.,  263;  Norman  v.  BetU, 
6  Watts  &  8.,  171;  Wynehamer  y.  PtopU,  18 
K.  T..  892;  Com.  v.  DaiM,  11  Pick.,  484;  Com. 
V.  Dean.  21  Pick.,  884;  Com.  v.  PA%w.  1ft 
Pick.,  218;  Com.  v.  Blood.  4  Gray.  82;  Oglel^r. 
Chm,  2  Crompt.  &  J.,  568:  Dime*  v.  Grand 
June.  Canal.  8  H.  of  L.,  769;  Ee  patrte  Bam- 
tihay,  18  Q.  B..  187;  2  Co.  Inst.  50;  Murrmf  t. 
Boboken  Land  Co.,  18  How. ,  280  (59  U.  8. ,  XV. . 
876);  Taylor  v.  F&rt&r,  4  Hill,  146;  Fisher  v. 
MeOirr.  1  Gray,  87;  In  re  Dcrtey,  7  Port.,  406; 
In  re  Pitman.  1  Curt..  186;  Beg.  v.  Bainee,  2 
Ld.  Raym.,  1266; 2 Kent,  Com.,  18, n./  8  Story, 
Com.  Const.,  661;  Bag^t  case,  11  Coke.  97; 
Bex  v.  Bobe,  2  Sir.,  999;  Bex  v.  Mayor  of  Uner- 
pool,  2  Burr.,  781;  Bex  v.  Univ.  of  Cainbridffe, 
1  Str.,  664;  Bonaker  v.  Bean*.  16  Q.  B.,  162; 
3  Bl.  Com.,  sees.  273-296;  4  Bl.  Com.,  ch.  20; 
Saylei  v.  Briggi,  4  Met.,  423:  Jamei  Preteotf* 
Tital,  122. 

8.  The  summary  jurisdiction  of  a  court,  there- 
fore, does  not  mean  that  a  judge  can  lawfully 
exercise  an  arbitrary  power,  wQl  or  discretion, 
without  any  process  of  law  at  all;  but  it  is  the 
exercise  of  a  discretionary  power  vested,  by  the 
law,  in  the  court,  to  proooea  by  summary  proc- 
ess, for  the  purpose  of  a  more  expeditious  and 
effectual  dispensation  of  justice  in  those  cases 
wherein  the  law  has  deemed  the  exercise  of 
such  power  to  be  necessary  by  the  court,  with- 
out the  intervention  of  a  jury. 

1  Bl.  Com.,  book  4,  ch.  20;  Sullivan,  Lect, 
sec.  89,  p.  866;  People  v.  Turner,  1  Cal.,  151; 
People  v.  BmiOi,  8  Cai.,  221 ;  Chapman' ecaae:,  11 
Ohio,  430;  In  re  PUman.  1  Curt.,  186 ;  Darby'* 
case,  8  Wheel.  (C.  Cas.).  6;  Bradley'*  case.  19 
Bos.  Law  Rep.,  430;  Gorham  v.  Luckett,  6  B. 
Mon.,  146;  Vamandt  y.  Waddel,  iYeig.,  260; 
Stat.  12th  Oeorge  I.,  ch.  29. 

The  discretionary  power  of  a  court  is  one 
thing;  the  discretion  of  a  judge  while  in  the 
exerobe  of  that  power,  another. 

The  discretion  of  the  court  is  the  exercise  of 
its  incidental  powers,  or  of  its  judgment  on  any 
occasion  that  calls  for  it  after  junsdicUon  has 
vested  in  the  court,  whether  in  an  ordinary  or 
in  a  summary  or  discretionary  proceeding. 
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The  discretion  of  a  judge  is  the  exercise  of 
sn  arrogated  or  usurped  power,  before  any,  or 
where  no  sufficient  jurisdiction  as  a  court  has 
TSMed  in  him  at  all.  .  In  the  one  case,  the  dis- 
cretion is  legal  and  judicial ;  in  the  other,  illegal 
•nd  arbitral.  In  the  former,  a  judge  is  in  the 
regular  ezerase  of  the  functions  of  a  court  as 
the  agent  and  representative  of  the  law;  in  the 
laUer.  he  is  a  tyrant  and  a  law  unto  himself. 

Piper  V.  Peanon,  2  Gray,  120;  Heard  ▼. 
rterw,  8  Cush.,  888;  Com.  v.  Barry,  Hardin, 
248;  BartM  ▼.  (kmmaek.  6  Dana,  248;  Bex  ▼. 
WSku,  4  Burr,  2589;  Bex  t.  Young,  1  Burr, 
663;  Wamonv.  Ely,  4  Berg.  &  R..  265;  Bouv. 
Die.,  Discretion,  and  cases  cited;  L.  Code,  art. 
8522,  No.  18:  2  Bouv.  Bac.  Abr.,  p.  620,  and 
cases  cited;  Steamboat  Co.  y.  Fatter,  bQta^,ifi^; 
8  Bl.  Com.,  ch  22,  sec.  827. 

4.  Any  proceeding  which  comprehends  with- 
in itself  what  is  tedmically  called  a  charge,  and 
which  involyes  a  determination  of  the  guilt  or 
innocence  of  a  party,  may  be  justly  regarded  as 
a  crimioal  proceeding. 

A  proceeding  is  clearly  criminal  In  its  nature, 
which  occasions  any  deprivation  of  a  party's 
rights  for  official  muconduct  or  other  legal  of- 
fense. And  it  is  no  less  criminal  or  penal  in  its 
nature,  because  the  same  party  may  be  further 
liable  for  the  same  act  which  works  the  for- 
feiture of  the  particular  rieht  or  office  to  other 
punishment  provided  by  l£e  laws  of  the  land, 
or  may  have  already  been  convicted  and  ptm- 
ished  therefor. 

In  re  Pitman,  1  Curt.,  189;  Se  parte  Brown, 
1  How.  (Miss.).  808;  State  v.  Holding,  1  McCord, 
879;  Antmymirm,  2  Halst.,  162;  Const,  of  Mass. , 
ch.  1,  sec.  2,  art.  8 :  Const,  of  U.  8. ,  art.  1,  sec.  8 ; 
In  rt  King,  8  Q.  B.,  129;  £!e  parte  BrouniaU, 
Oow.,  828;  Stephen*  v.  HiU,  10  M.  A  W.,  28; 
Cuwrningtv.  Miitouri,  4  Wall.,  820  (71  U.  8., 
XVIII.,  862);  Jame$  i>M«0«'«  Trial,  180:  John 
FtMiTs  Trial,  reported  in  app.  to  PreteotSt  case, 
216;  King  v.  SmMurton,  6  East,  127;  amUK* 
case,  1  Brod.  &  B.,  622;  AnOA'scase,  1  Yerg., 
228. 

5.  But  at  common  law,  whether  a  proceedinK 
be  criminal,  or  civil,  or  of  a  mixed  or  dual 
nature,  if  it  has  the  character  of  a  judicial  pro- 
ceeding, some  form  of  legal  process  adapted  to 
the  particular  case  must  universally  be  insti- 
tuted or  laid  as  the  foundation  of  the  proceed- 
ing, notice  of  the  same  given,  and  the  oppor- 
tonity  presented  to  the  party  to  make  his  defense 
and  to  be  legally  and  regularly  tried  or  heard, 
ere  any  judgment,  or  oraer  of  forfeiture  or  dep- 
rivation of  any  freehold  office  or  legal  right 
can  lawfully  be  effected  or  inflicted  for  any  pur- 
poee  by  any  tribunal  whatsoever;  and  if  in  any 
Msential  particular  the  proceeding  is  irregular 
or  defective,  the  conviction  will  not  be  by  due 
proceM  of  law,  and  the  judgment  will  be  a 
nnUity. 

Ba  V.  Lediard,  Sayers,  6;  Qu««n  ▼.  Sad- 
dltr'i  Co.,  10  H.  of  L.  Cas.,  404;  Queen  v. 
Smith.  5  Q.  B. ,  621 ;  In  re  Monekton,  1  Moo.  (P. 
C),  4iSS;  Bowerbank  v.  Bithop  of  Jamaica,  2 
Moo.  (P.  C),  470;  Smith  v.  Justiees  of  Sierra 
Leone.  3  Moo.  (P.  CA  861 ;  Gahan  v.  Laflite,  8 
Moo.  (P.  C),  882;  WiUia  v.  Qippt,  6  Moo.  (P. 
C),  879;  Wildet  v.  ButieU.  12  Jur.  (K.  8.).  646; 
Capei  V.  ChUd.  2  Crompt.  &  J.,  658;  Bex  v 
Oatkin,  8  T.  R,  209;  Howard  v.  Go»»et,  10  ' 
B.,  881;  Bonaker  v.  Evant,  16  Q.  B.,  162; 
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parte  Bamehay,  18  Q.  B.,  187;  Bt  parte  Kin- 
ning,  4  C.  B.,  507;  Oorham  v.  Ludcett,  6  B. 
Mon.,  146;  Murray  v.  OUver,  8  B.  Mon.,  1; 
Greene  v.  Brigg»,  1  Curt.,  826;  Bish.  Cr.  Pr., 
sec.  1001;  Broom,  Max.,  3  Lond.  ed.,  10;  Sev- 
ier't  case,  Peck  (Tenn.),  884;  Sfieldon  v.  New- 
Urn,  8  Ohio  St.,  498;  MeClure  v.  Tenn..  1  Yerg., 
328;  HolUngeworth  v.  Duane.  Wall.  (C.  C), 
141;  Ex  parU  Heyfron,  7  How.  (Miss.),  127; 
Fletcher  v.  Daingerf,eld,  20  Cal.,  427;  People  y. 
Turner,  1  Cal.,  160:  .PliW»r'» case,  6 Leigh,  619; 
Dynei  v.  Hooter,  20  How.,  82  (61  U.  8.,  XV., 
84A);  James  Preeeott'tTriai,  1821,  p.  164;  Green- 
lec^s  Trial;  Hunts  Trial;  Copeland's  Trial. 

6.  Analysis  of  the  essential  and  fundamental 
elements  or  requisites  of  every  judicial  pro- 
ceeding affecUng  any  right  to  "  life,  liberty  or 
property,"  at  the  common  law,  and  necessary 
to  satisf  jr  the  requirements  of  Magna  Oharta, 
or  the  principles  of  natural  justice. 

There  must  be  some  form  of  original  proc- 
ess or  original  proceeding,  or  original  order  of 
court  filed  or  made  of  record  in  court,  as  the 
beginning  or  foundation,  and  as  the  first  element 
or  premise  on  which  to  support  the  judgment 
of  the  law. 

2  Bl.  C!om.,  book  8,  chaps.  18,  19;  Greene  v. 
V.  Briggs.  1  Curt.,  880;  linane  v.  Galehing,  2 
How.  (Miss.).  884;  Martin  ▼.  Marshal,  Hob., 
68;  i%r*tn  v.  Proetor,  2  Wils.,  886;  Piter  v. 
Stafford,  Hob.,  244;  Capdy.  GhOd,  2  Crompt. 
&  J.,  677;  Bonaker  v.  Etans,  16  Q.  B.,  163; 
Vharlion's  case,  2  Myl.  &  C,  328;  Seal  v.  Dos- 
see,  9  Moo.  (P.  C),  411;  Diieher  v.  Denison, 
11  Moo.  (P.  C),  824;  Ptrn^  v.  HeU.  3  Wils., 
68;  Middleton  v.  Price,  1  Wils.,  17. 

There  must  be  a  sufflcient  charge  or  allega- 
tion in  writing  annexed  to  or  forming  a  part  of 
the  original  process,  or  embodied  in  and  con- 
stituting the  beginning  or  foundation  of  the 
originaljudicial  proceraing,  as  in  the  case  of 
petition,  complaint,  articles  of  impeachment, 
bills  of  indictment,  proceedings  before  courts- 
martial,  informations,  libels,  written  motions 
and  affidavits,  or  those  which  must  be  filed  as  a 
separate  pleading  in  the  case. 

Greene  v.  Briggs,  1  Curt,  825;  1  Bish.  Cr. 
Pr.,  sec.  Al;  Buckley  v.  BlaekweU.  10  Ohio,  612; 
Bex  V.  FuUer.  1  Ld.  Raym.,  509;  iJM  v.  Tre- 
laumey.  1  T.  R.,  232;  Commonwealth  y.  PhUlips, 
16  Pick.,  212;  2  Hawk  (P.  C),  b.  2.  ch.  25, 
sec.  30;  Bex  v.  Middlehurst,  1  Burr.,  899;  King 
V.  WaUams,  1  Leach  (C.  C),  BSi;Hart7nanny. 
Com.,  6  Pa.,  60;  Com.  y.  O'Donnell,  1  Allen, 
594;  Bex  v.  Biehardson,  1  Burr.,  518;  CUgg's 
case,  2  Burr.,  726;  Bex  v.  HoUand,  5  T.  R., 
607;  Williams  y.  Bish.  of  Salisbury,  2  Moo.  (P. 
C),  N.  8.,  876;  Queen  v.  Owen,  15  Q.  B.,  476; 
King  v.  Shaw,  12  Mod.,  118;  King  y.  Home, 
Cowp.,  672;  Fishery.  MeOirr,  1  Gray,  \;  Chap- 
man's case,  11  Ohio,  480;  3  Bl.  CJom.,  sec.  292; 
4B1.  Com.,  sec.  287;  Bieg.  v.  Baynes,  Balk., 
680;  En  parte  Bamshay,  18  Q.  B.,  187;  Bower- 
bank  v.  Bish.  of  Jamaiea,  2  Moo.  (P.  C.),  470; 
Bex  y.  Chapman,  Sayere,  203;  Queen  v.  Smiih, 
5  Q.  B.,  621;  WHU*  v.  Gipps.  5  Moo.  (P.  C), 
879;  Cloete  v.  Queen,  8  Moo.  (P.  C),  484. 

There  must  be  legal  notice  of  the  charge  and 
the  opportunity  to  make  defense.  Kendall  v. 
U.  S,  12  Pet.,  633;  Bex  y.  Univ.  of  Cam- 
bridge. 1  Str..  567;  B^.  v.  BaU.  of  Ipmoieh.  2 
Salk.,  4S5;Iiex  v.  Liverpool,  2  Burr.,  784;  Bex 
V.  Cambridge,  2  Ld.  Raym.,  1348;  i^iMr  v.  Oof- 
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Jin.  1  Cush.,  27;  Quten  y.  Juttiett  of  Cam 
bridgeihire,  7  A.  &  K,  489;  Broten  v.  Wtbber, 
6  Cush.,  S64;  Herriek  v.  Smith,  1  Oray.  SO; 
Woodtnard  v.  Iremere,  6  Pick.,  854;  Chaffee  v. 
Sayuwrd,  20  How.,  208(61  U.  S.,  XV..  804); 
Bowrbank  y.  BiA.  ofjamaiea,  2  Moo.  (P.  C), 
470. 

7.  Some  form  of  original  process  adapted  to 
the  particular  proceeding  having  been  laid  with 
the  charge  or  allegations  made,  and  legal  notice 
to  the  party  given  or  appearance  entered,  and 
these  fundamental  and  essential  elements  of  a 
judicial  proceeding  appearing  prima  faeie  to 
exist  in  what  is  denominated  '  'a  case"  upon  the 
docket,  there  arises  what  in  law  is  called  '  'luris- 
diction,"or  the  lawful  power  to  hear  and  deter- 
mine the  particular  subject-matter  which  has 
been  referred  to  the  judgment  of  the  court, 
and  to  which  the  authority  of  the  court  is 
limited  in  pronouncing  the  Judgment  of  the 
law ;  provided,  always,  the  tribunal  be  one  hav- 
ing a  general  jurisdiction  over  the  subject-mat- 
ter wmch  is  contained  in  the  particular  case 
before  it. 

Sheldon  v.  NeaUm,  8  Ohio  St.,  408;  U.  8.  v. 
Arredondo,  6  Pet.,  709;  Queen  v.  BethOl,  6 
Mod.,  17;  Hopldiu  v.  Com.,  8  Met.,  462;  Kenr 
daU  V.  U.  a.,  12  Pet.,  619;  Thmnai  v.  Budion, 
14  M.  &  W.,  868;  Peter  v.  Stafford,  Hob.,  244; 
U.  S.  V.  Clark,  1  Gall.,  600;  SArimr  v.  Lynn, 
2  How.,  59;  MiteheU  v.  Foster,  4  Perry  &  D., 
164:8.  C,  12  A.  &E.,472;8B1.  Com.,aec.  25. 

8.  It  is  only  after  the  power  of  a  court  Us 
been  started  into  action  by  some  proceeding  be- 
ing instituted  into  court  according  to  law,  that 
waiver  of  rights  by  a  party  to  a  cause  can  be 
made ;  and  this  doctrine  of  waiver  is  limited  in  its 
application  to  a  party's  giving  up  some  right 
which  it  is  in  his  power  to  waive,  and  which 
it  is  legally  competent  for  a  court  to  accept, 
and  not  to  a  party's  conferring  on  a  court  ju- 
risdiction where  it  has  not  been  conferred  by 
law.  And  no  waiver  of  rights  in  a  criminal 
proceeding  wUl  be  presumed  against  a  party, 
that  is  not  expressly  shown  by  the  record,  nor 
is  it  possible  lor  a  party  to  waive  any  right  in 
the  proceeding  that  is  void  ab  initio. 

In  re,  Ld.  Biih.  ef  Natal,  8  Moo.  (P.  C. 
N.  S.),  115;  JBeaudry  V.  The  Jfatfor  of  Montreal, 
11  Moo.  (P.  C),  890;  WOtterv.  Gommontoealth, 
6  Cush.,  404;  CommonvieaUh  v.  Andrews,  8 
Mass.,  182;  Stepb.  PI.  Herd,  0th  ed..  180;  GO- 
UUmd  V.  Setiert,  2  Ohio  St.,  228;  Com.  v.  Ma- 
har,  16  Pick.,  120;  MeCaU  v.  Ptaehy,  1  Call, 
48;  Ca« V.  MitehOl,  80 Me.,  465;  U.  8.  v.  Hodge, 
6  How.,  279;  Deu>hw»t  v.  OouXOMrd,  8  Dall., 
400;  Oreppi  v.  Burden  (Cowp.,  640);  1  8m. 
Lead.  Cas.,  848,  and  cases  cited;  BucJeingfiam 
V.  McLean,  18  How.,  162;  BeUv.  Railroad  Co., 
4  Wall.,  598  (71  U.  8.,  XVIU..  888);  Shaw  v. 
Spencer,  100  Mass.,  882. 

0.  At  common  law,  ever^  person  who  is  a 
partv  to  an^  judicial proceeding,hasarigbt  to  be 
tried  by  a  free,  impartial  and  independent  judge ; 
and  no  man  can  legally  be  a  judge  in  his  own 
cause  nor  act  in  the  double  capacity  of  accuser 
and  judge. 

Day  V.  Satadge,  Hob.,  87;  Colder  v.  BuU,  3 
Dall.,  886;  Jiiehardson  v.  Welcome,  6  Cush., 
831;  Cunningham  v.  Bueklin,  8  Cow.,  188; 
Pearee  v.  Ataood,  18  Mass.,  324;  Dmet  v. 
Grand  June.  Canal  Co.,  3  H.  L.  Cas.,  750; 
Ranger  v.  Great  Wetlem  R.  Co.,  6  H.  L.  Cas., 
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72;  WUdety.  ButeeU,  12  Jur.  (N.  S.),  646:2 
Hawk,  (P.  C),  72,  sec.  6;  Anonymom,  1  Salk., 
896;  Wright  v;  Crump,  2  Ld.  Raym.,  766;  Lon- 
don V.  Wood,  12  Mod.,  669;  Bonham'i  case,  8 
Co..  118,  A;  3  Bl.  Com.,  sec.  383;  Rex  v.  Phil- 
Up»,  4  Burr.,  2090,  art.  10;  Bill  of  Rights. 
Const,  of  Mass. ;  Samuel  Chat^t  Trial,  344, 345., 

10.  An  action  on  the  case  may  be  maintained 
at  common  law,  for  the  disturbiance  of  a  par^ 
in  the  possession  and  enjoyment  of  an  office, 
franchise,  or  other  incorporeal  right. 

MeMolum  V.  Lennard,  6  H.  of  L.  Cas.,  970; 
Rogers  v.  Dutt,  18  Moo.  (P.  C),  200;  Walker  v. 
Zomi,  Cro.  Car.,  268;  Ferrer  v.  Johnson,  Cro. 
Kliz.,  886;  Lee  v.  Drake.  2  Salk.,  468;  Jones  v. 
Pugh,  2  Salk.,  465;  Sutherland  v.  Murrey. 
cited  in  1 T.  R. ,  538 ;  Hastings  v.  Pro.  Notary  of 
Stepney  Court,  1  Sid.,  410;  ChnsdM- y.  (Mmi.  6 
Mod.,  19;  Strode  v.  ByH,  4  Mod.,  418;  Beau  ▼. 
Bloom,  3  Wils.,  456;  CarringUm  v.  T<^lor.  11 
East,  571;  Thompson  v.  Gibson,  7  M.  &  W., 
436;  Peter  v.  Kendall,  6  B.  <&  C.  708;  Toten*- 
end  y.  BteteeU,  6  How.  (Miss.),  503;  Wammaek 
V.  HaUoway,  2  Ala..  81;  Puhner  v.  IP^iike,  2 
Curt.,  14;  Peoplerr.  Turner,  1  Cal.,  100;  Bruee 
v.  Fbn,  1  Dana,  450;  Glenn  y.  Hodges,  0  Johns., 
67. 

"Though  a  case  may  be  of  first  impression, 
if  it  shows  a  concurrence  of  loss  and  injury 
from  the  act  complained  of,  the  action  wiil  hie 
maintainable."  Lyneh  v.  Knight,  0  H.  of  L. 
Cas.,  577. 

"If  the  proceedings  are  void  against  an  at- 
torney, he  would  have  an  action  for  damages, 
if  interrupted  or  deprived  of  the  privileges  and 
emoluments  conferred  by  the  Uoense.  People 
V.  Turner,  1  Cal.,  190. 

It  is  no  objection  to  the  maintenance  of  the 
suit,  simply  because  it  involves  a  determina- 
tion of  a  party's  title  to  his  office. 

Allen  V.  McKeen,  1  Sumn.,  817;  Averjf  y. 
Tyringham,  8  Mass.,  160;  Hearsey  v.  Pruyn,  7 
Johns.,  179:  Arris  v.  Stukely,  2  Mod..  260; 
Boytery.  Dodsaorth,  6  T.  R.,  681;  Drea  v. 
FUteher,  1  Barn.  &  C,  288;  Capel  v.  Child.  2 
Crompt.  &  J.,  558;  Wildes  v.  Bussdl,  12  Jur. 
(N.  8.),  645;  Lightly  v.  Cloutton,  1  Taunt.,  118. 

11.  in  an  action  against  the  judge  of  any 
court,  whether  of  record  or  otherwise,  for  an 
act  done  by  him  or  by  his  command,  the  ques- 
tion in  every  case  to  be  determined  is:  was  the 
act  done  a  judicial  act,  done  within  his  Juris- 
diction? If  it  was  not,  he  can  claim  no  im- 
munity or  exemption,  by  virtue  of  his  office, 
from  liability  as  a  trespasser:  "For  if  he  has 
acted  without  jurisdiction,  he  has  ceased  to  be 
a  judge. " 

Houlden  v.  Smith.  14  Q.  B.,  841;  Colder 
V.  Baiket,  8  Moo.  (P.  C.),  28:  Taaffe  v. 
Dovmes.  8  Moo.  (P.  C),  86;  Gahan  v.  LaJUte,  S 
Moo.  (P.  C),  882;  Hill  v.  Bigge,  8  Moo.  (P. 
C),  465;  Millar  v.  Hope,  2  Shaw,  App.  Gas., 
H.  L.,  125;  Ferguson  v.  Kinnoull,  9  CI.  &  P., 
296;  Dieas  v.  Brougham,  6  Car.  &  P.,  240; 
Kinning  v.  Buchanan,  8C.  B.,  271;  Watson  v. 
BodeU,  14  M.  &  W.,  70;  Beaurain  v  Seott,  8 
Camp.,  888;  Aekerley  v.  Parkineon.  8  M.  & 
8.,  411;  MiteheU  v.  Fbster,  4  Per.  &  Dav.,  153: 
Same  case,  12  A.  &  E.,  472;  GameU  v.  P^. 
rand,  9  Dowl.  &  Ry.,  670;  Ootset  v.  Hoieard, 
10  Q.  B.,  411;  Van  SandauY.  Turner,  6  Q.  B.. 
778;  Sutton  T.  Johnstone,  1  T.  R.,403:  Souther- 
land  y.  Murray,  cited  in  1 T.  R.,  538;  Welehv. 
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SdA,  8  East.  403;  Burdettv.  Abbot,  U  East, 
UMu^v.  FabrigoM,  1  Cowp.,  161;  B*uh»tt» 
«Me,  1  Mod.,  119;  HdmondY.  HovoeU,  i  Mod., 
119;  JftZfer  y.  Seam,  3  W.  BI.,  1141;  Smith  y. 
BouMer,  3  8tr.,  008;  OromotU  v.  BwneeU,  1 
lid.  Raym.,  454;  Martin  y.  MartluM,  Hob.,  68; 
Artel  v.  PneUrr,  3  Wils.,  886;  Botkint  y. 
Matthem,  1  Ley,  393;  IIV^  y.  itortor,  13 Co. 
Rep.,  33;  7%«  irartA«Ua«a  case,  10  Co.  Rep., 
76,  chap,  a;  3  Inst.,  487;  Piper  y.  ftor«m, 
^  Ony,  130;  CSorifc  y.  Mav.  3  Gray,  410; 
KiOg  y.  finnu,  4  Oray,  88;  Noxon  y.  fOi, 
3  Allen,  315;  Wite  v.  WitKert.  8  Cranch, 
^l-.Andenony.  Dunn,  6  Wheat..  304;  Ken- 
daUy.  Stoke*.  8  How.,  789;  Mitchea  v.  Bar- 
mong,  18  How.,  144;Z)viiMy.  ^ootwr.  30How., 
66(81  U.  8.,  XV.,  838);  Tatet  v.  Lansing,  6 
Johns..  383;  Bigeloa  y.  i8(«am«,  19  Johm.,  89; 
CuitJiingluun  y.  BudcUn,  8  Cow.,  178;  Barton 
T.  ./ItuAokwdy,  7  Wend.,  300;  SeovU  v.  Oed- 
^ngt,  7  Ohio,  3  Pt.,  311;  Ghretne  y.  Mpmford, 
5R  I.,  472;  JfiHw  y  Qriee.  3  Rich.,  27;  iWn- 
«V  y-  AntAofn.  2  Bay. ,  1 ;  Bevard  t.  Hoffman, 
18  Md.,  479;  AmU  y  i^rttit,  8  Met.  Ey..  814; 
Stat  of  Marlbridge,  52;  Henry  III.,  cited  in  2 
C.'g  Inst.,  103. 

Mimn.  Chariu  Allen  and  H.  L.  D»w«a.  for 
defendant  in  error: 

1.  Both  the  admission  and  remoyal  of  attoc- 
neys  are  judicial  acts.  This  doctrine  has  l)een 
settled  in  this  court,  and  is  no  longer  open  to 
debate. 

Be  porta  Seemnbe,  19  How..  9.  (60  U.  S.,  XV., 
865);  Bt  parte  Parland,  4  Wall. ,  878  (71  U.  S. , 
XYin.,  870);  see,  also,  in  re  Cooper,  32  N. 
Y.,  86. 

8.  By  the  express  proyislon  of  the  general 
Statutes  of  Massachusetts,  eh.  131,  sec.  84,  as 
well  as  by  the  rules  and  practice  of  all  com- 
mon law  'courts,  the  Superior  Court  has  juris- 
diction to  determine  who  is  qualiBed  to  become 
or  to  continue  one  of  its  officers,  as  an  attorney 
and  counselor  of  the  court. 

8.  It  is  a  general  principle,  applicable  to  all 
magistrates,  eyen  to  those  of  an  inferior  Juris- 
dicUon,  that  they  are  not  liable  to  an  action  for 
any  Judicial  act  done  within  their  jurisdiction. 

In  reference  to  inferior  magistrates,  it  lias 
been  said  that  they  are  only  protected  while 
thOT  act  within  their  jurisdiction. 

PraU  y.  Gardner,  i  Cush. ,  68;  OMekering  y. 
BoiinioH,  8  Cusb.,  648;  Piper  y.  Pienon,  3 
Oray,  130;  Clark  y.  May,  3  Oray,  411. 

Etiit  in  reference  to  judges  of  courts  of  general 
jurisdiction,  the  rule  is  not  thus  limited.  8uch 
judges  are  not  liable  to  actions  for  their  judicial 
acts,  wliether  within  or  without  their  jurisdic- 
lioii. 

The  extent  of  a  judge's  jurisdiction  is  often 
the  yery  question  which  db  is  called  on  judi- 
dally  to  determine.  To  decide  upon  this 
-jaettlon  is  as  much  a  judicial  decision  as  any 
other.  The  question  may  be  a  difficult  and 
doubtful  one;  yet  he  is  bound  to  decide,  and  to 
decide  according  to  his  judgment.  But  shall 
he  decide  in  fear  of  peril  of  a  lawsuit  7 

It  is  inconsistent  with  the  nature  and  true 
theory  of  the  ludicial  functions,  that  an  action 
should  lie  agamst  a  superior  judge  for  any  judi- 
cial act,  even  though  in  excess  of  his  jurisdic- 
tion. 

The  very  foundation  of  this  principle  is  to 
jKoteet  judges  when  they  have  erred.  If  they 
See  7  Wau..  U.  S.,  Book  19. 


haye  decided  rightly,  they  need  no  protection; 
for  the  correctness  of  their  decision  will  vindi- 
cate them.  But  since  men's  judgments  are  fal- 
lible, it  is  important  and  indispensable  that 
judicial  decisions  shall  be  as  independent  and 
impartial  as  the  lot  pf  humanity  will  permit. 
This  is  the  one  thing  in  the  administration  of 

iusUce  that  we  cannot  possibly  spare.  We  must 
lave  impartiality.  Even  an  impartial  judge 
will  sometimes  err.  But  a  partial  judge  must 
often  err.  To  secure  the  maximum  of  impar- 
tiality, a  judge  must  be  protected  from  personal 
responsibility  for  his  errors.  If  he  happens  to 
make  any.  It  would  be  absurd  to  say  that  he 
should  receive  the  protection  of  the  law  only 
in  those  cases  where  no  protection  is  required. 
Taafe  v.  Doanet,  8  Moo.  (P.  C),  54. 

This  protection  is  for  the  sake  of  the  public. 
It  is  in  order  to  secure  a  calm,  steady,  inde- 
pendent, vigorous  administration  of  justice  and 
the  laws.  A  judge  should  be  enabled  and  ready 
to  act  with  promptitude  and  with  vigor,  pro 
lalute  reimiUea.    4  Inst. ,  71 ;  11  Coke,  98. 

Accordingly,  for  more  than  five  hundred 
years,  by  a  uniform  series  of  decisions,  judges 
nave  been  held  exempt  from  personal  responsi- 
bility for  their  ludicial  words  and  acts. 

A.D.  1854,  Book  of  Assizes,  37  Edw.  III., 
pi.  18;  A.  D.  1431,  1  Rol.  Abr.,93;  9  Henry 
VI. ,  60  B;  A.  D..  1661,  Cheinne  v.  PixOe,  Lutw., 
387  in  argument;  A.  D.  1689,  Oreen  v.  Hundred 
of  Bueele-ehurehet,  1  Leon,  838  in  argument; 
A.  D.  1608,  Floyd  and  Barker'*  case,  12  Co.,  33; 
A.  D.  1616,  Bagg"!  case,  11  Coke,  98  b;  A.  D. 
1631,  Aire  v.  Bedgwieke,  3  Rolle,  199;  A.  D. 
1638,  Metcalfe  y.  Hodgton,  Hut.,  130;  ButhelFt 
case,  1  Mod.,  119;  Hamond  v.  Howell,  1  Mod  , 
184;  8.  C,  3  Mod.,  218;  GroenveU  v.  BwrweU, 
1  Ld.  Raym..  454;  8.  C,  1  Salk,  200;  Anon.,  1 
Salk.,  201;  MoOyn  y.  Eabriga»,\  Cowp.,  173 
(by  Mansfield);  NeaeaMe  v.  Clark,  8  'Taunt., 
683;  OameU  v.  Fnrand,  6  B.  &  O.,  611 ;  Mil- 
lar y.  Hope.  2  8haw'a  App.  Cas..  136;  Kemp  v. 
NeviUe,  7  Jur.  (N.  8.).  913;  SeoH  y.  Stantfield, 
L.  R,  8  Exch.,  220:  Brodie  v.  RuUedge.  2  Bay 
(8.  C  ),  69;  Phelpt  v.  SiU,  1  Day,  315;  Tatet  v. 
Lansing,  5  Johns.,  288;  8.  C,  9  Johns.,  395; 
Cunningham  r.  Bueklin.  8  Cow.,  178;  Weaver 
y.  Detendorf,  8  Den.,  \n;Burnham  v.  Stevens, 
33  N.  H.,  247;  Kelley  v.  Dresser,  11  Allen,  81. 

4.  The  present  case  does  not  require  the  ap- 
plication of  so  broad  a  doctrine  as  that  above 
contended  for.  Here  the  subject-matter  and 
the  plaintiff  were  both  within  the  jurisdiction 
of  the  court.  This  case  presents,  at  the  most, 
only  the  question  whether  a  superior  judge  can 
be  sued  for  proceeding  irregularly  or  interso 
ordine.  in  a  matter  where  he  hatt  full  jurisdic- 
tion. The  subject-matter  was  the  removal  of 
an  attorney  from  the  bar  for  gross  misconduct. 
The  person  was  an  attorney  of  the  court.  These 
were  both  within  the  complete  jurisdiction  of 
the  superior  court.  The  only  question  is, 
whether  Mr.  Justice  Brigham  should  have  re- 
quired some  different  form  of  complaint,  some 
writing  dififerent  from  the  charge  which  was 
contained  in  the  letter  of  Leighton  to  Captain 
Green,  some  more  formal  written  charge  or 
accusation  against  the  plaintiff. 

Waiving,  for  the  moment,  the  consideration 
of  the  queition  whether,  under  the  rules  of 
law,  the  defendant  should  have  insisted  upon 
some  different  form  of  complaint,  it  is  obvious 
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that  this  question  was  one  calling  for  a  judicial 
detennination  by  him.  It  was  for  him  to  decide 
judicially  what  form  of  proceeding  would  be 
correct;  and  this  court  is  now  asked  to  say  ju- 
dicially that  he  decided  wrongly.  Even  if  it 
were  conceded  that  Mr.  Juitice  Brigbam's  de- 
cision was  wrong  (which  is  by  no  means  con- 
ceded), that  would  not  advance  the  argument, 
for  his  decision  was  a  judicial  one,  tu  respect 
to  a  subject-matter  and  a  person  within  his  ju- 
risdiction. 

This  question  does  not  depend  upon  reasoning 
alone.  The  case  of  Ackerley  v.  Parkinton,  8 
M.  &  S.,  411,  is  precisely  in  point.  It  was 
there  held  that  no  action  would  lie  against  the 
Vicar- General  of  the  Bishop,  for  excommuni- 
cating the  plaintiff,  with  the  greater  excom- 
munication for  contumacy,  in  not  taking  upon 
himself  the  administration  of  an  intestate's  ef 
fects,  to  whom  the  plaintiff  was  next  of  kin, 
and  with  whose  goods  he  had  intermeddled, 
although  the  citation  to  the  plaintiff  was  void 
and  had  been  so  adjudged ;  because  the  Vicar- 
Oeueral  had  jurisdiction  over  the  subject-mat- 
ter, and  there  was  no  malice.  The  citation 
being  void,  the  plaintiff  was  not  legally  before 
the  court,  and  the  proceedings  were  reversed 
on  that  ground.  But  it  was  held  with  great 
force  of  reasoning  by  Lord  Ellenborough,  and 
Bailey,  J. ,  that  as  the  subject-matter  was  with 
in  the  jurisdiction  of  the  Vicar-Gtencral  he 
could  not  be  held  liable  in  damages,  because 
he  had  proceeded  erroneously  oTinreraoordine. 
Assume,  for  the  moment,  that  Mr.  Justice 
Brigbam  was  wrong  in  his  decision,  and  Aek- 
erly  v.  Parkinxm  is  on  all  fours  with  the  pres- 
ent case.  "Ko  authority,"  said  Lord  Ellen- 
borough,  "  has  been  cited  to  show  that  the 
ludge  would  be  liable  to  an  action  where  he 
has  jurisdiction,  but  he  has  proceeded  errone- 
ously, or,  as  it  is  termed,  inttrso  ordine."  Bai- 
ley, J.,  said:  "  If, then,the  ecclesiastical  judge 
bad  jurisdiction,  on  what  foundation  does  this 
action  stand?  There-  is  no  other  foundation 
than  this:  that  the  ecclesiastical  judge  who  had 
jurisdiction,  has  not  framed  his  citation  in  the 
form  in  which  it  ought  to  be,  or  that  he  has 
pronounced  excommunication  sooner  than  he 
ought,  or  that  he  has  adopted  a  proceeding 
which  the  course  and  practice  of  the  ecclesias- 
tical courts  do  not  warrant.  But  that  is  noth- 
ing more  than  error  in  the  exercise  of  the  ju- 
dicial functions  with  which  he  is  invested. 

See,  also,  to  the  same  effect,  T/ie  Mctnhalaea,  1 0 
Co.,  68  b;  Qvinne  v.  Poole.  Lutw.,  887;  Lovh 
th«ry.  Badnor,  8  East,  118;  TrvMott  v.  Car- 
pettier,  Ld.  Raym.,  229;  Tate*  t.  Lantmg,  6 
Johns.,  289. 

6.  A.  judicial  interpretation  by  the  highest 
court  in  the  State,  of  its  own  constitution  not 
called  in  question  by  its  own  tribunal,  and  no 
other  decision  tending  in  any  manner  to  shake 
It,  is  conclusive  in  this  court. 

Bank  of  EamiUon  v.  Dudley,  2  Pet.,  402; 
Pnn.  Bav.  Jntt.  ▼.  Commonwealth,  6  Wall., 
611  (78  U.  B.,  XVIIL,  908). 

The  correctness  of  the  proceedings  of  Mr. 
Jtutiee  Brigham  has  been  in  all  respects  con- 
firmed, after  a  full  and  exhaustive  discussion 
by  the  Supreme  Judicial  Court  of  Massachu- 

SandaU,  Petitioner.  11  Allen,  479. 

6.  Finally,  if  this  court  will  inquire  into  the 
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correctness  of  the  proceedings  of  Mr.  Jutti» 
Brigham,  after  the  decision  of  the  Sapreme 
Judicial  Court  of  Massachusetts  thereon,  it  i^ 
apparent  that  those  proceedings  were  in  all  re- 
spects correct.  The  foregoing  positions  have 
not  been  taken  through  any  lack  of  oonfidenoe 
in  this  final  position.  There  was  a  written 
complaint  made  by  the  person  who  was  ag- 
grieved by  the  conduct  of  the  plaintiff,  ad- 
dressed to  his  superior  officer,  and  by  that  of- 
ficer transmitted  to  the  grand  jury,  and  by  the 
grand  jury  presented  through  the  appropriate 
officer  to  the  court.  There  was  a  charge  in 
writing,  which  involved  and  included  the  sub- 
stantial misconduct  of  the  plaintiff.  The  ex- 
istence of  this  written  charge  and  complaint 
appears  upon  the  record.  No  further  charge 
or  complaint  was  necessary.  Indeed,  no  com- 
plaint or  charge  whatever  in  writing  was  nec- 
essary. This  whole  subject  is  discussed  and 
put  upon  a  satisfactory  foundation  by  Bigelow, 
Ch. «/.,  in  11  Allen,  478-480. 

The  plaintiff  was  notified,  had  full  opportu- 
nity to  be  heard,  and  was  fully  heard.  The 
charges  against  him  were  satisfactorily  estab- 
lished, and  showed  a  degree  of  misconduct 
which  rendered  his  removal  from  the  bar  an 
imperative  duty.  There  is  no  more  indulgent 
tfiuunal  anywhere,  to  judge  ef  the  alleged  mis- 
conduct of  a  young  member  of  the  Bu-,  than 
the  Bench  and  Bar  of  Massachusetts.  This 
defendant  has  but  done  his  duty.  He  has 
acted  according  to  his  judgment;  uprightly, 
discreetly.  This  cause  concerns  the  people  of 
Massachusetts  as  much  as  this  defendant.  The 
question  involved  is  no  less  than  this:  whether 
the  people  of  Massachusetts  shall  be  secure  in 
their  possession  and  enjoyment  of  a  learned, 
upright,  independent  and  resolute  judicUry. 

Mr.  JiuHee  Field  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  plaintiff, 
who  was  formerly  an  attorney  and  counselor  at 
law  in  Massachusetts,  against  the  detendMit, 
who  was  one  of  the  Justices  of  the  Superior 
Court  of  that  State,  for  an  alleged  wrongtal 
removal  by  him,  of  the  plaintiff  from  the 
Bar.  The  declaration  charges  the  removal 
to  have  been  made  without  lawful  authority, 
and  wantonly,  arbitrarily  and  oppressively. 
Upon  the  evidence  produced,  the  court  in- 
structed the  jury  that  the  action  could 
not  be  maintained,  and  that  their  verdict  should 
be  for  the  defendliuit.  Such  verdict  was,  ac- 
cordingly, rendered. 

The  substantial  facts  as  established  by  the 
evidence  produced  by  the  plaintiff  and  by  the 
plaintiff  and  by  the  records  of  the  state  court, 
introduced  by  consent,  upon  which  the  re- 
moval was  made,  may  be  briefly  stated. 

In  August,  1864,  one  Michael  Leightm  was 
arrested  upon  a  charge  of  larceny,  and  confined 
in  jail  in  Boston,  to  await  the  action  of  tbe 
grand  jury  in  the  Superior  Court,  upon  hi* 
failure  to  give  a  recognizance  with  sureties  in 
$400  required  for  his  appearance.  While  Una 
confined,  he  retained  the  plaintiff  as  hit  ■ttor- 
ney,  to  whom  he  expressed  a  willingness  to  <■- 
liht  in  the  Army  or  Mavy  of  the  Umted  fTlslfs. 
if  the  prosecution  could  be  discontinued.  The 
plaintiff  thereupon  proposed  to  the 
Attorney  to  dispose  of  the  proeecntloB  la 
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mj.  That  oflSoer  declined  to  accede  to  the 
proposition  at  that  time,  but  encouraged  the 
pUiotiff  to  expect  that  he  would  not  object  to 
tuch  an  arrangement  in  court,  if  the  presiding 
judge  approved  of  it,  when  the  indictment  was 
pNMDteif.  The  pl^tiS  and  his  father,  with- 
oDt  any  farther  arrangement  with  the  District 
Attorney,  thereupon  became  sureties  for  Leigh - 
ton,  who,  upon  his  release,  proceeded  to  the 
(dioe  of  the  plaintiff,  and  there  signed  with  his 
mark,  he  not  being  able  to  write,  an  agreement 
to  enlist  as  a  aubstitate,  for  one  Brown,  of 
Lowell,  for  $400,  which  sum  was  to  be  retained 
by  the  plaintiff,  without  any  subsequent  claim 
apon  him,  as  indemnity  for  his  becoming 
Mirety  of  the  recognizance,  and  also  to  pay  the 
plaintiff  $400  for  furnishing  bail.  Leighton 
Mbsequently  enlisted  in  the  naval  service,  as  a 
•ubstitute  for  Brerwn,  who  paid  the  plaintiff  for 
the  enlistment  $8o0.  Of  this  sum  the  plaintiff 
gave  Leighton,  when  the  latter  went  on  board 
the  veesd  to  which  he  was  assigned,  the  sum 
of  $10.  Subsequently  he  paid  $100  to  Leigh- 
ton's  order.    The  balance  he  retained. 

Some  weeks  afterwards,  Xjeiehton  wrote  a 
letter  to  the  captain  of  his  vessel,  stating  that 
be  was  promised  $400  for  his  enlistment  by  his 
lawyer,  the  plaintiff;  that  he  had  only  received 
$10;  and  that,  when  he  applied  to  the  plaintiff 
for  settlement,  evasive  answers  were  all  he  ob- 
tained. He  referred  in  the  letter  to  the  fact 
that  he  had  a  wife  and  two  children  dependent 
upon  him  for  support,  and  he  appealed  to  the 
captain  to  see  that  justice  was  done  him.  This 
letter  was  shown  to  the  plaintiff,  who  replied 
that  he  had  paid  Leighton  all  he  had  agreed  to 
and  should  not  pay  him  another  cent.  The 
wife  of  Leighton  also  applied  to  the  plaintiff 
for  a  portion  of  the  bounty  of  her  husband  in 
his  hands,  stating  that  the  destitution  of  her- 
wlf  and  children  was  such  that  she  should  be 
obliged  to  give  them  up  to  the  city;  to  whom 
he  replied  by  advising  her  to  do  so,  and  gave 
her  nothing. 

The  captain  then' sent  the  letter  to  the  grand 
ioiy  of  the  county,  at  the  time  sitting  upon 
Lei^ton's  case.  The  jury,  of  course,  could 
not  act  upon  the  letter,  and  its  foreman  re- 

?iaeBted  the  prosecuting  officer  to  bring  it  be- 
ate  the  court.  This  was  accordingly  done, 
the  defendant  being,  at  the  time,  the  presiding 
justice.  The  plaintiff  was  thereupon  sent  for, 
and  in  open  court,  his  attention  was  called  to 
the  letter,  and  he  was  notified  that  on  the  fol- 
lowing Wednesday,  then  flve^t^ys  distant,  his 
professional  conduct  and  standing  at  the  Bar 
would  be  considered.  At  the  time  designated 
he  appeued  and  showed  that  since  his  citation 
be  had  paid  to  Leighton  the  balance  of  the 
$400  which  Leighton  claimed  he  was  entitled 
to  receive.  This  right  of  Leighton  was  never 
admitted  tmtU  after  the  attention  of  the  court 
bad  been  directed  to  the  matter. 

The  court — being  of  opinion  tliat  the  plaintiff 
took  advantage  of  Uie  situation  of  Leighton,  and 
obtained  from  him  an  agreement  which,  under 
the  circumstanoes,  was  unsconscionable  and 
extortionate  and,  therefore,  grossly  unprofes- 
sional; that  he  had  induced  Lieighton  to  enlist 
by  making  him  believe  that  his  release  from 
the  prDeecution  would  be  accomplished  by  his 
enlistment,  and  that  the  money  obtained  by  the 
enlistment  subsequently  paid  to  Leighton  was 
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paid  only  in  consequence  of  the  Inquiry  insti- 
tuted into  the  professional  conduct  of  the 
plaintiff,  he  having  previously  denied  that  he 
was  bound  to  pay  anything — found  that  he  had 
violated  his  oath  of  office  as  an  attorney  at 
law,  and  was  guilty  of  malpractice  and  grosa 
misconduct  in  his  office  and,  consequenUy,  or- 
dered that  he  be  removed  from  his  office  as  an 
attorney  at  law  within  the  Oommonwealth  of 
Massachusetts. 

The  objection  taken  to  these  proceedings  is, 
that  there  was  no  formal  complaint  made 
against  the  plaintiff,  with  specifications,  of 
charges,  and  that  there  was  no  formal  citation 
issued  to  him,  to  appear  and  answer  any 
charges.  The  plaintiff  insists  that,  without 
such  complaint  and  citation,  the  order  for  his 
removal  was  a  mere  usurpation,  without  au- 
thority, and  void. 

The  Superior  Court  of  Massachusetts  is  a 
court  of  general  jurisdiction,  and  is  empowered 
by  statute  to  admit  attorneys  and  counselors  to 
practice  in  the  courts  of  the  State,  upon  evi- 
dence of  their  possessing  good  moral  character, 
and  of  having  devoted  a  prescribed  number  of 
years  to  the  study  of  the  law,  in  the  office  of 
some  attorney  in  the  State,  and  to  remove  them, 
"for  any  deceit,  malpractice,  or  other  gross  mis- 
conduct." 

Both  the  admission  and  the  removal  of  attor- 
neys are  judicial  acts.  It  has  been  so  decided  in 
repeated  instances.  It  was  declared  in  Bx parte 
Seeombe,  19  How..  9  [60  U.  8.,  XV..  565],  and 
was  affirmed  in  Ex  parte  Chrland,  4  Wall.,  878 
[71  U.  8.,  XVIII.,  370]. 

Now,  it  is  a  general  principle,  applicable  to 
all  judicial  officers,  that  they  are  not  liable 
to  a  civil  action  for  any  judicial  act  done  with- 
in their  jurisdiction.  In  reference  to  judges  of 
limited  and  inferior  authority,  it  has  been  held 
that  they  are  protected  only  when  they  act  with- 
in their  jurisdiction.  If  this  be  the  case  with 
respect  to  them,  no  such  limitation  exists  with 
respect  to  judges  of  superior  or  general  author- 
ity. Thejr  are  not  liable  to  civil  actions  for 
their  judicial  acts,  even  when  such  acts  are  in 
excess  of  their  jurisdiction,  unless  perhaps  where 
the  acts,  in  excess  of  jurisdiction,  are  done  ma- 
liciously or  corruptly.  This  doctrine  is  as  old 
as  the  law,  and  its  maintonance  is  essential  to 
the  impartial  administration  of  justice.  Any 
other  doctrine  would  necessarily  lead  to  the  deg- 
radation of  the  Judicial  authority  and  the  de- 
struction of  its  usefulness.  Unless  judges,  in 
administering  justice,  are  uninfluenced  by  con- 
siderations personal  to  themselves,  they  can  af- 
ford little  protection  to  the  citizen  in  his  person 
or  property.  And  uninfluenced  by  such  con- 
siderations they  cannot  be,  if,  whenever  they 
err  in  judgment  as  to  their  jurisdiction,  upon 
the  nature  and  extent  of  which  they  are  con- 
stantly required  to  pass,  they  may  be  subjected 
to  prosecution  at  the  instance  of  every  party 
imagining  himself  aggrieved,  and  be  called  upon 
in  a  civil  action  in  another  tribunal,  and  per- 
haps before  an  inferior  judge,  to  vindicate  their 
acts. 

This  exemption  from  civil  action  is  for  the 
sake  of  the  public,  and  not  merely  for  the  pro- 
tection of  the  judge.  And  it  has  been  main- 
tained by  a  uniform  course  of  decisions  in  En- 
gland for  centuries,  and  in  this  country  ^ever 
since  its  settlement. 
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In  England  the  superior  judges  are  the  dele- 
gates of  the  King.  Through  them  ha  adminis- 
ten  Justice,  and  to  him  alone  are  they  account- 
able for  the  performance  of  their  trust.  And 
it  was  said  as  long  ago  as  1608,  as  reported  by 
Lord  Coke  ia  Floyd  and  Barker'i  case,  13  Ck>ke, 
25,  that  insomuch  as  the  judges  of  the  realm 
have  the  administration  of  justice,  under  the 
King,  to  idl  his  subjects,  they  ought  not  to  be 
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call^  in  question  for  any  judicial 
by  them,  except  before  the  King  hfmself,  "for 
this  would  tend  to  the  scandal  and  subversion 
of  all  justice;  and  those  who  are  most  sincere 
would  not  be  free  from  continual  calumnia- 
tions." 

In  the  United  States,  judicial  power  is  vested 
exclusively  in  the  courts.  The  judges  admin- 
ister justice  therein  for  the  people,  and  are  re- 
sponsible to  the  people  alone  for  the  manner  in 
which  they  perform  their  duties.  If  faithless, 
if  corrupt,  if  dishonest,  if  partial,  if  oppressive 
or  arbitraiy,  they  may  be  called  to  account  by 
impeachment,  and  removed  from  office.  In 
some  States,  and  Massachusetts  is  one  of  them, 
they  may  be  removed  upon  the  address  of  both 
houses  of  the  Legislature.  But  responsible  they 
are  not,  to  private  parties  in  civil  actions  for 
their  judicial  acts,  however  injurious  may  be 
those  acts,  and  however  much  they  may  de- 
serve condemnation,  unless  perhaps  where  the 
acts  are  palpkbly  in  excess  of  the  lurisdiction  of 
the  judges,  and  are  done  maliciously  or  cor- 
nipUy. 

In  Taaffe  v.  Douius,  note,  3  Moore  P.  C. 
Bep.,  41,  this  subject  was  most  elaborately  and 
learnedly  considered,  and  all  the  Engliw  au- 
thorities commented  upon,  by  the  Court  of  Com- 
mon Pleas  of  Ireland,  in  1818.  The  defendant 
was  Chitf  Jiutiee  of  the  King's  Bench  in  Ire- 
land, and  had  issued  a  warrant  atcliamliers  for 
the  arrest  of  the  plaintiff  for  a  breach  of  the 
peace.  The  plaintiff  was  accordingly  arrested 
and  held  to  bail;  and  he  afterwards  brought  an 
action  against  the  Oh^f  JuMee  for  assault  and 
false  imprisonment.  It  was  urged,  in  argu- 
ment, that  it  was  not  lawful  or  defensible  for 
a  judge,  without  any  offense  committed,  or 
charge  made  upon  oath  of  crime,  or  suspicion 
of  crmie  committed,  to  imprison  a  subject.  But 
it  was  held  that  the  action  would  not  lie  against 
the  judge  for  acts  judicially  done  by  him.  "Lia- 
bility," said  Mr.  JuiUee  Mayne,  one  of  the  jus- 
tices of  the  court,  "to  eveiy  man's  action,  for 
every  judicial  act  a  judge  is  called  upon  to  do, 
is  the  degradation  of  the  judge,  and  cannot  be 
the  object  of  any  true  patriot  or  honest  subject. 
It  is  to  render  the  judges  slaves  in  every  court 
that  holds  plea,  to  every  sheriff,  juror,  attor- 
ney and  plaintiff.  If  you  once  break  down 
the  barrier  of  their  dignity,  and  subject  them 
to  an  action,  you  let  in  upon  the  judicial  au- 
thority a  wide,  wasting  and  harassing  persecu- 
tion, and  establish  its  weakness  in  a  degrading 
responsibility."  And  the  iTtMtiiM  observed  that 
no  action  of  the  kind  was  ever  sustained,  and 
save  one  in  London  and  one  In  Ireland,  none 
was  ever  attempted.  The  one  mentioned  as 
arising  in  Ireland  was  not  against  any  judges, 
but  against  the  Governor  of  the  country,  and 
may  perhaps  be  subject  to  other  considerations. 
In  the  case  in  London  (Hamtmd  v.  Hoieeli,  1 
Mod.,  184;  2  Mod.,  218),  the  action  was  against 
the  recorder,  who,  as  one  of  the  judges  of  oyer 
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and  terminer,  had  fined  and  imprisoned  a  petit 
jury  for  rendering  a  verdict  lufainst  the  direc- 
tion of  the  court  and  the  evidence.  This  act 
was  declared  ille^,  by  the  Court  of  Common 
Pleas,  in  discussing  the  case  on  habeas  eorpua. 
BwthM*  case,  Vaughn,  186.  Upon  that  decis- 
ion the  action  was  brought  by  one  of  the  Jurora, 
but  the  court  held  that  the  action  would  not  lie, 
and  were  of  opinion  "that  the  bringing  of  the 
action  was  a  greater  offense  than  the  fining  of 
Uie  plaintiff,  and  committing  of  him  for  non- 
payment; and  that  it  was  a  t>old  attempt,  both 
against  the  ^vemment  and  justice  in  general." 

Mr.  Jvabee  Fox,  in  the  case  of  Taaffe  v. 
Dovme*,  conceded  that  the  act  of  the  Chi^ 
JutHte  was  illegal,  but  held  that  he  was  not 
responsible  in  the  action,  and  observed  that, 
without  the  existence  of  the  principle  that  a 
judge  administering  justice  4iall  not  be  liable 
for  acts  judicially  done,  by  action  or  prosecu- 
tion, it  was  utterly  impossible  that  there  should 
be  such  a  dispensation  of  justice  as  would  have 
the  effect  of  protecting  the  lives  or  property  of 
the  subject.  "There  is  something,"  he  said, 
"so  monstrous  in  the  contrary  doctrine,  that 
it  would  poison  the  very  source  of  justice,  and 
introduce  a  system  of  servility  utterly  incon- 
sistent with  the  constitutional  indepenaence  of 
the  judges,  an  independence  which  it  has  been 
the  wo»  of  ages  to  establish,  and  would  be 
utterly  inconsistent  with  the  preservation  of  the 
rights  and  lilierties  of  the  subject." 

The  same  subject  was  considered  very  elabo- 
rately in  the  case  of  Taiet  v.  Landng,  6  Johna., 
282  (9  Johns.,  895),  in  the  Supreme  Court  and 
in  the  Court  of  Errors  of  New  York.  Lansing 
was  ChaneeUor  of  the  State,  and  bad  com- 
mitted Yates,  one  of  the  officers  in  chancery, 
for  malpractice  and  contempt.  A  judge  of  the 
Supreme  Court  discharged  him,  and  thereupon 
Uie  ChaneeUor  ordered  him  to  be  recommitted. 
He  then  brought  an  action  to  recover  a  statute 
penalty  for  the  recommlttenL  It  was  held  that 
the  action  would  not  lie,  Mr.  Chief  JitiUee  Kenl 
observing  that  the  ChaneeUor  may  have  erred 
in  judgment  in  calling  an  act  a  contempt  which 
did  not  amount  to  one,  and  in  regarding  a  dia- 
charae  as  null  when  it  was  binduig;  ^d  that 
the  Supreme  Court  may  have  erred  In  the  same 
way,  but  still  it  was  but  an  error  of  judgment, 
for  which  neither  the  ChaneeUor  nor  the  judgee 
were  or  could  be  responsible  in  a  civil  action, 
and  that  such  responsibility  would  be  aa 
anomaly  in  jurisprudence.  "Whenever,"  aaid 
the  learned  CAie(  Juatiee,  "  we  subject  the  es- 
tablished courts  of  the  land  to  the  degradation 
of  private  prosecution,  we  subdue  their  inde- 
pendence and  destrov  their  authority.  Instead 
of  being  venerable  before  the  public,  they  be- 
come contemptible." 

The  Superior  Court  of  Massachusetts,  aa  we 
have  alreadv  stated,  is  a  court  of  general  juris- 
diction, and  is  clothed  by  statute  with  author- 
i^  to  admit  and  to  remove  attorneys  at  law. 
Tjie  order  removing  the  plaintiff  was  made  by 
the  court,  and  not  by  the  judge  in  chambers. 
The  inquiry  into  his  conduct  was  before  the 
court,  and  before  ic  he  was  notified  to  appear. 
His  claim  is  that  the  court  never  acquired 
jurisdiction  to  act  in  his  case,  because  there 
was  not  a  formal  accusation  made  against  him, 
or  statement  of  grounds  of  complaint,  and  for- 
mal citation  issued  to  him  to  answer  them.     If 
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this  were  eo,  his  cue  would  not  be  adyimced. 
Under  the  authorities  cited,  he  could  not  seek 
redi«i8  in  that  event  by  an  action  against  the 
judge  of  the  court,  there  beiuK  no  pretense  or 
shadow  of  ground  that  he  acted  maliciously  or 
cormplly.  But  the  claim  of  the  plaintiff  is  not 
correct.  The  information  imparted  by  the  let- 
ter was  sufficient  to  put  in  motion  the  authority 
of  the  court,  and  the  notice  to  the  plaintiff  was 
gofflcient  to  bring  him  before  it  to  explain  the 
tnnaaction  to  wliich  the  letter  referred.  The 
informality  of  the  notice,  or  of  the  complaint 
by  the  letter,  did  not.  touch  the  question  of 
jariidiction.  The  plaintiff  understood  from 
them  the  nature  of  the  charge  against  him;  and 
it  is  not  pretended  that  the  uvestigatlon  which 
(bllowed  was  not  conducted  with  entire  fair- 
ness. He  was  afforded  ample  opportunity  to 
explain  die  transaction  and  vindicate  his  con- 
duct He  introduced  testimony  upon  the  mat- 
ter, and  was  sworn  liimself . 

It  is  not  necessary  that  proceedings  against 
attorneys  for  malpractice,  or  any  unprofes- 
sional conduct,  should  be  founded  upon  formal 
allegations  ag^nst  them.  Such  proceedinn 
sie  often  instituted  upon  information  devel- 
oped in  the  progress  of  a  cause;  or  frum  wltat 
the  court  leams  of  the  conduct  of  the  attorney 
from  bis  own  observation.  Sometimes  they 
ue  moved  by  third  parties  upon  affidavit;  and 
aometimes  Uiey  are  taken  by  the  court  upon  its 
own  motion.  All  that  is  requisite  to  their 
validity  is  that,  when  not  taken  for  matters 
ooeoiTing  in  open  court,  in  the  presence  of  the 
Judges,  notice  should  be  given  to  the  attorney, 
of  tBe  charges  made,  and  opportunity  afforded 
him  for  explanation  and  aefense.  The  man- 
ner in  which  the  proceeding  shall  be  con- 
docted,  so  that  it  l>e  without  oppression  or  un- 
fairness, is  a  matter  of  judicial  regulation. 

The  autliority  of  the  court  over  its  attorneys 
isd  counselors  Is  of  the  highest  importance. 
Tite^  constitute  a  profession  essential  to  society. 
Thar  aid  is  required,  not  merely  to  represent 
■mtors  before  the  courts,  but  in  uie  more  diffl- 
colt  transactions  of  private  life.  The  highest 
interests  are  placed  in  their  hands  and  contlded 
to  their  management.  The  confidence  which 
they  receive  and  the  responsibilities  which  they 
ste  obliged  to  assume,  demand  not  only  ability 
of  a  high  order,  but  the  strictest  integrity. 
Hm  authority  which  the  courts  hold  over 
them,  and  the  qualifications  required  for  their 
admission,  are  intended  to  secure  those  qualities. 

Tbepoeition — that  the  plaintiff  has  been  ille- 
nlly  deprived  of  rights  which  he  held  under 
the  Couititution  of  ttassachusetts,  which  de- 
clares that  "  no  subject  shall  be  held  to  answer 
for  any  crime  or  offense  until  the  same  is  fully 
sod  plainly,  sulwtantialiy  and  formally,  de- 
scribed to  him:"  nor  be  "  despoiled  or  deprived 
of  his  property,  immunities  or  privileges,  put 
ool  of  the  protection  of  the  law,  exiled  or  de- 
prived of  his  life,  liberty  or  estate,  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land  " 
(Dec.  of  Rights,  art.  12)— is  answered  Iw  the 
ooDstruction  wliich  the  Supreme  C!ourt  of  that 
Bute  has  given  to  these  provisions.  It  has 
held  that  this  proceeding  taken  for  the  removal 
of  the  plaintiff  could  not,  in  any  just  and 
proper  sense,  be  deemed  a  criminal  procedure, 
in  which  a  party  has  a  ri^t  to  a  full,  formal 
and  snbstantial  description  of  the  offense 
SeeTWjiiL, 


charged;  and  that  it  was  not  essential  to  the 
validity  of  the  order  of  removal  tluit  it  should 
be  founded  on  legal  process,  according  to  the 
signification  of  the  words  "  per  legem  ttrra,"  as 
used  in  Magna  Charta,  or  in  the  Declaration  of 
Rights.  iton(2a£,  Bitiftonsr /or  Mandamus.  11 
Allen,  478.  This  construction  of  the  highest 
court  of  the  State,  not  called  in  question  by  any 
conflicting  decision  of  that  court,  is  conclusive 
upon  us.  Piw.  Initititiion  v.  Miui.,  6  Wall., 
680[78  U.  S.,  XVIII.,  910]. 

We  find  no  error  in  the  ruling  of  the  Circuit 
Court,  and  it*  judgment  mutt,  therefore,  be  af- 
firmed.   And  it  it  to  ordered. 

Cited-9  WalL,8T;  18WaU.,8IS0;  SlWalUfOT:  OS 

n.  8.,  NX);  107  if.  S.,  272,  306;  33  Am.  Rep.,  891  (28 
Hlnn.,  3B0);  H  Am.  Bep.,  S4S  (181  Mass.,  378);  2 
Hugrhee,  Ml. 


ALBERT  G.  EWING,  E.  H.  BWING,  JOHN 
H.  EWING  ASD  J.  T.  PENDLETON, 
Mffs.  IB  Brr.,  ^ 

M.  H.  HOWARD. 

(See  S.  C  7  WalL,  499-506.) 

Deeiiion  of  court  below,  on  motion  for  a  nete 
truUf  not  reviewcMe — defeeti  in  deelaration — 
ejfeet  of—ame7uUMe—promi»»orj/  note  bearing 
iniereet  previout  to  itadaie,  leg^U—preeumption 
at  to — burden  of  proof— obfietion  eannei  for 
the  flrtt  time  be  roiied  in  tMt  eourt. 

The  ruUncr  of  the  court  below  In  (rranUng  or  de- 
njrlng  a  motion  for  new  trial.  Is  not  the  proper 
subject  of  ezoeptlons. 

Defects  of  form  in  the  deolantlon,  not  pointed 
out  by  demurrer,  are  not  Kood  cause  for  reverslner 
a  judgment  brought  het«  oj  wilt  of  error. 

Federal  Courts  possess  the  power  to  permit  such 
imperfections  to  be  amended  in  their  discretion 
and  upon  such  terms  and  conditions  as  the  rules  of 
the  court  prescribe. 

Promissory  note,  bearing  Interest  anterior  to  its 
date  is  neither  usurious  nor  lUegal,  unless  the  in- 
terest Is  reserved  from  a  day  prior  to  that  on  which 
the  debt  for  which  it  was  (riven  arose,  and  it  is  in 
such  a  case  open  to  explanation. 

The  presumption  is,  that  the  note  was  (riven  upon 
a  state  of  facts  which  authorised  the  taklntr  of  the 
instrument,  and  that  the  contract  was  lawful  and 
valid. 

The  burden  to  prove  the  contrary,  is  upon  the 
party  who  makes  the  charfre. 

Defendant  cannot  present  the  objection  for  the 
first  time  in  this  court,  but  should  raise  it  at  the 
trial  before  the  Jury,  when  the  other  party  would 
have  an  opportunity  to  show  that  the  contract  was 
legal  and  valid. 

[No.  186]. 
Submitted  Apr.  5,  1869.  Decided  Apr.  IS,  18G9. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  on  two  certain  prom- 
issory notes.  The  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff.  The 
defendants  moved  for  a  new  trial,  and  also  in 
arrest  of  judgment. 

These  motions  having  been  overruled  by 
said  court,  the  defendant  thereupon  sued  out 
this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meitrt.  H.  M.  Waiterion,  and  R.  A.  Craw- 
ford,  for  plaintiffs  in  error: 

The  plaintiffs  in  error  insist  tliat  the  first  note 
is  void,  being  an  illegal  contract  for  usury  ap- 
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parent  upon  its  face.  It  expresses  that  it  is 
nukde  for  value  reoeiTed  on  the  day  of  its  date, 
and  yet  calls  for  interest  from  a  period  of  two 
months  and  a  half  before  that  day,  viz. :  from 
the  day  when  the  ten  per  cent,  law  took  effect; 
making  the  rate  of  interest  in  effect  more  than 
tiiirteen  per  cent,  per  annum.  In  the  case  of 
Wetmore  v.  Brian,  8  Head,  72C,  which  was  a 
case  in  every  respect  similar  to  the  present,  the 
Supreme  Court  of  Tennessee  says:  "  The  argu- 
ment against  this  construction,  that  the  Act 
does  not  in  terms  affect  the  contract,  is  of  but 
little  force.  This  was  not  necessary.  It  is 
well  settled  that  a  contract  may  be  fllegal,  al- 
though not  in  contravention  of  the  specific 
provisions  of  the  statute,  if  it  be  opposed  to  the 
general  policy  and  intent  thereof.  6  Bing. 
<K.  C),  174.  In  the  case  otDe  Begtut  v.  Ar- 
mittead,  10  Bine.,  110,  theprinciple  is  distinct- 
ly Btat«l  and  is  now  well  established  that 
''Every  contract  made  for  or  about  any  matter 
or  thing  which  is  prohibited  and  made  unlaw- 
ful by  statute  is  a  void  contract,  though  the 
statute  does  not  mention  that  it  shall  be  so,  but 
only  inflicts  a  penalty  on  the  offender,  because 
the  penalty  implies  a  prohibition,  though  there 
are  no  prohibitory  words  in  the  statute."  1  Bm. 
Lead.  Cas.,  284,  top. 

This  was  but  an  affirmation  of  a  leading 
Tennessee  case  of  Irier  v.  Bruriton,  6  Humph., 
which  u  believed  tp  be  decisive  of  the  case  pre- 
sented by  this  record:  "If  a  party  plaintiff 
bring  into  a  court,  either  of  law  or  equity,  an 
illeged  contract,  that  it  may  be  enforced,  and 
tikis  illegality  is  shown  and  set  forth  by  himself 
and  not  disclosed  by  a  plea  or  allegation  from 
the  defendant,  it  is  the  duty  of  either  court,  on 
ground  of  public  policy,  to  repel  the  plaintiff 
and  refuse  its  action  on  his  behalf.  Thus  if ,  in 
a  declaration  on  a  security  for  money,  profert 
be  made  of  the  security,  and  upon  its  face  it 
appears  to  have  stipulated  for  more  than  legal 
interest,  no  judgment  can  be  rendered  for  the 
plaintiff,  notwiUistanding  the  Act  of  1885  only 
avoids  the  usurious  excess."     6  Humph.,  377. 

If  more  were  necessary  to  establish  the  point 
that  the  plaintiff  in  the  eourt  below  obtained 
judgment  upon  a  note,  the  illegality  of  which 
appears  upon  its  face,  it  might  be  added  that 
the  Act  of  1860,  ch.  41,  has  been  elaborately 
construed  bv  the  present  Supreme  Court  of 
Tennessee,  its  constitutionality  sustained,  and 
the  strict  construction  of  it  required. 
CwruUwr  v.  Andretet,  2  Cold.,  88S. 

Mr.  Robert  I<.  CamtherSt  for  defend- 
ant in  error: 

The  question  here  is,  whether  this  note  is  il- 
legal at  all.  That  depends  upon  its  conformi- 
ty to  the  provisions  of  the  Act  of  1860,  mak- 
ing ten  per  cent,  legal,  if  expressed  on  the  face 
of  the  note.  It  is  ^so  required  that  notes 
should  be  for  money  loaned,  or  in  renewal  of 
notes  for  formal  loans  of  money.  It  is  not  al- 
lowed upon  notes  based  upon  any  other  con- 
sideration. But  this  objection  can  only  be 
taken  by  plea,  and  that  was  not  done  in  this 
case. 

So  the  only  question  presented  for  reversal 
by  the  plaintiffs  in  error  is,  whether  the  note  of 
November  15,  1860,  is  illegal  on  its  face;  that 
is,  does  it  conform  to  the  provisions  of  the 
Conventional  Interest  Act  of  that  year?  If  not, 
it  is  obnoxious  to  the  objection  made. 
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All  that  the  statute  requires  to  appear  in  the 
note,  is  the  rate  of  interest  agreed  upon,  if  it  be 
more  than  six  per  cent.  This  contract  con- 
forms to  that  requirement. 

But  it  is  aivued  that  more  than  ten  per 
cent,  is  reserved,  because  the  money  was  loaned 
Nov.  16,  1860,  to  be  paid  on  tbe  15th  of  the 
next  Aindl,  and  was  to  bear  interest  from  Sep. 
1,  preceding,  that  being  the  day  when  the  Act 
took  effect.  That  is  a  question  of  construction. 
It  is  a  well  settled  rule  that  the  courts  will 
avoid  that  construction  of  a  transaction  which 
will  impose  a  penalty,  if  practicable.  They 
will  not  subject  a  party  to  a  contract  to  a 
penalty  if,  b^  any  fair  construction,  it  can  be 
aveidra.  If  this  note  was  for  money  loaned 
on  or  before  Sept.  1,  1860,  it  is  legsl;  but  if 
for  a  loan  at  the  date  of  the  note,  it  may  be 
illegal,  because  it  would  make  the  interest 
more  than  ten  per  cent,  for  the  money  loaned, 
for  the  time  it  was  to  be  retained.  But  if  it 
was  for  a  loan  Sept.  1,  or  before  that  time,  it- 
would  be  legal.  The  written  guaranty  of  O. 
Kwing  shows  that  the  note  was  Tor  a  previous 
loan.  But,  independent  of  that,  what  would 
be  the  presumption?  Surely  it  would  be  that 
the  loan  was  made  at  or  before  the  time  from 
which  the  interest  was  to  begin  to  nm.  If  so, 
it  was  legal  under  the  statute. 

If  it  be  said,  as  it  Is,  that  a  presumption  arisea 
that  the  money  was  loaned  at  the  date  of  the 
note,  this  is  rebutted  by  the  counter  presump- 
tion that  the  money  was  loaned  at  the  time  it 
was  agreed  the  interest  should  commence  run- 
nine.  The  first  would  make  the  contract  il- 
legal, the  latter  legal.  Bv  the  first  presumptloa 
or  construction  the  penalty  of  forfeiture  would 
be  inflicted  bv  the  statute;  bv  the  latter,  the 
contract  woula  be  enforced  ana  justice  done. 

But  I  contend  that  on  this  writ  of  error  the 
court  below  cannot  be  put  in  the  wrong  by  the 
making  of  an  objection  here  that  was  not  made 
there.  If  the  defendants  desired  to  make  such 
a  defense  as  that  now  set  up.  it  should  have 
been  done  then,  and  the  judgment  of  the  court 
taken  upon  it  That  would  nave  made  a.  ques- 
tion for  this  Court  of  Errors  to  sustain  or  cor- 
rect. It  is  too  late  to  make  new  questions  After 
the  case  gfets  here. 

Mr.  JuiHee  Clifford  delivered  the  opinion 
of  the  court: 

The  judgment  in  this  case  was  for  the  plaint- 
iff in  the  court  below,  and  the  defendants  in 
that  court  sued  out  a  writ  of  error  and  removed 
the  cause  into  this  court.  The  action  was  as- 
mimptU,  and  the  cause  of  action  waa  the  two 
promissory  notes  set  forth  in  the  bill  of  excep- 
tions. Plea  was  the  general  issue,  and  the  bul 
of  exceptions  shows  uiat  the  plaintiff,  to  main- 
tain the  issue  on  his  part,  introduced  in  evi- 
dence the  two  promissory  notes  on  which  the 
suit  was  founded.  They  were  introduced  with- 
out objection,  and  the  bill  of  exceptions  states 
to  the  effect  that  there  was  no  other  evidence 
introduced  by  either  party.  Defendants  moved 
for  a  new  trial,  and  also  in  arrest  of  judgment, 
but  the  court  overruled  both  motions,  and  the 
defendants  excepted  to  the  rulings  of  the 
court. 

Settled  rule  of  the  court  is,  that  a  motion  for 
a  new  trial  is  addressed  to  the  discretion  of  the 
court,  and  that  the  niling  of  the  court  in  grant- 
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iaf  or  denying  such  a  motion  is  not  the  proper 
«Dfect  of  exoeptione. 

&iul0rton  ▼.  Moore,  5  Cranch,  11;  Blunt  v. 
SmOh,  7  Wheat.,  S48. 

Motions  in  arrest  of  judgment  present  ques- 
tions of  law  when  they  are  so  framed  as  to  call 
in  question  the  sufficiency  of  an  indictment  or 
of  a  dedaiaUon  in  a  civil  suit ;  butjthe  transcript 
does  not  contain  the  motion,  and  die  declaration 
appeals  to  be  in  due  form  and  sufficient  to  sus- 
tain the  judgment. 

Defects  of  form  in  the  writ  or  declaration, 
aot  pointed  out  by  demurrer,  are  not,  in  general, 
legvded  in  this  court  as  good  cause  for  revers- 
ing a  judgment  brought  hereby  writ  of  error, 
*i  the  Federal  Courts  possess  the  power  to  per- 
mit such  imperfections  to  be  amended  in  their 
discretion  and  upon  such  terms  and  conditions 
as  the  rules  of  the  court  prescribe. 

1  Stat,  at  L.,  91 ;  Stoekton  y.  BMop,  4 How., 
1R5;  BaOroad  v.  Lindtay.  4  Wall.,  660  [71  U. 
a.,  XVIII.,  828.] 

Neither  of  the  abjections  taken  to  the  action 
of  the  circuit  court  and  embodied  in  the  bill  of 
exceptions  are  urged  in  this  court,  and  being  in 
themselves  entirely  untenable,  they  must  be 
-considered  as  having  been  abandoned.  Noth- 
ing else  remains  to  be  considered  in  the  case 
-except  what  arises  from  the  form  and  tenor  of 
the  notes,  which  are  set  forth  at  large  in  the  bill 
of  exceptions,  but  without  any  comment  or  any 
objection  being  made  to  the  ngbt  of  the  plaint- 
iff to  recover. 

Examined  throughout,  the  transcript  shows 
no  objection  to  the  right  of  the  plaintiff  to  re- 
cover on  the  second  note  in  the  case,  and  as  it  is 
not  sunested  by  the  defendants  that  there  is 
any  defense  to  that  note,  further  comment  in 
that  behalf  is  unnecessary.  Attention  of  this 
court  is  invited  only  to  the  other  note,  and  the 
argument  is  that  it  is  illegal  and  void,  because 
it  secures,  by  its  very  terms,  usurious  Interest. 
Legal  interest  in  that  State  is  six  per  cent,  per 
annum,  unless  otherwise  agreed  between  the 
parties,  but  contracts  between  the  borrower  and 
the  lender  of  money  may  be  made  for  a  higher 
rate  not  exceeding  ten  per  cent,  per  annum,  as 
In  this  case;  provided  the  agreement  to  that 
effect  is  expressed  "in  the  face  of  the  contract," 
whether  evidenced  by  bond,  bill,  note  or  other 
wrii  ten  instrument. 

8e«8.  Act,  ch.  41,  sec  1,  p.  81. 

Debts  created  for  the  loan  of  money  un- 
der an  agreement  to  pay  ten  per  cent.,  ex- 
presaed  as  required  in  the  statute,  may  be 
subsequently  renewed  for  the  same  rate  of  in- 
terest, but  the  provision  is  that  if  any  greater 
amount  of  interest  than  ten  per  cent,  per  an- 
nom  is  paid  or  agreed  to  be  paid  for  the  use  of 
nioney,  "  the  whole  amount  of  interest  so  paid 
er  agreed  to  be  paid  shall  be  forfeited  by  the 
psyee."  Provision  is  also  made  by  the  6th 
section  of  the  Act,  that  any  person  or  persons 
who  shall  violate  the  provisions  of  that  law 
•halt  be  subject  to  indictment,  as  In  other  cases 
of  misdemeanor,  and  lie  punished  as  therein  pro- 
vided. 

Seas.  Act,  p.  83,  Ciode,  868. 

Principal  reason  now  urged  for  the  reversal 
<A  the  judgment  is,  that  ttie  first  note  described 
in  the  bill  of  exceptions  is  illegal,  because  the 
>aakerg  of  the  same  promised  to  pay  interest  on 
tiw  principal  at  the  rate  of  ten  per  cent,  per 
I'm  7  Wall. 


annum,  commencing  the  computation  two 
months  and  a  half  bnore  the  date  of  the  note. 
Date  of  the  note  is  Xovember  IS,  1860,  and  the 
agreement,  as  expressed  in  the  note,  is  to  pay 
interest  at  the  rate  of  ten  per  cent,  per  annum 
from  and  after  the  first  day  of  September  last 
until  paid. 

Argument  for  the  defendants  is  that  the  con- 
tiact  IS  usurious,  and  that,  inasmuch  as  the  loan- 
ing of  money  at  a  greater  rate  of  interest  is  pro- 
tiibited  by  law,  and  the  violation  of  the  provis- 
ion is  declared  to  be  a  misdemeanor,  the  con- 
tract expressed  in  the  note  is  illegal,  and  that 
tlie  judgment  should  tiave  been  for  the  defend- 
ants. 

Suppose  it  be  admitted  that  the  presumption 
is  as  contended  by  the  defendant,  tnat  the  note 
was  given  for  the  loan  of  money,  and  that  the 
contract  is  illegal,  still  the  presumption  is  not  a 
conclusive  one,  as  the  note  may  have  been 
given  for  the  purchase  of  goods,  chattels  or 
lands,  and  the  bargain  may  have  been  made  and 
the  property  actually  transferred  on  the  exact 
day  specified  in  the  note,  as  the  time  from 
which  is  to  be  computed. 

Promissory  notes,  if  given  under  those  cir- 
cumstances, though  bearing  interest  anterior  to 
their  date,  are  neither  usurious  nor  illegal,  un- 
less the  day  described  in  the  contract  from 
which  to  compute  the  interest  is  anterior  to  the 
actual  date  of  the  transaction  and  the  transfer 
of  the  subject-matter  of  the  purchase  and  sale, 
and  it  is  quite  clear  that  promissory  notes  in 
such  a  case,  as  between  the  original  parties,  are 
open  to  explanation. 

Where  the  defendant  intends  to  make  such 
a  defense  he  should  plead  it  in  the  court  of 
original  jurisdiction,  or  raise  the  (;^uestion  in 
some  form  and  present  it  for  the  decision  of  the 
court.  Doubtless  he  may  raise  the  question  by 
plea,  by  objection  to  the  introduction  of  the 
note  in  evidence,  or  by  a  prayer  for  instruction 
to  the  jury,  but  he  cannot  remain  silent  In  the 
suborainate  court  and  then  present  the  objec- 
tion for  the  first  time  in  the  court  of  errors, 
when  it  is  too  late  for  the  plaintiff  to  offer  any 
explanations,  or  to  show  what  was  the  real  nat- 
ure and  character  of  the  transaction. 

N'othing  of  the  kind  was  done  or  sugeested 
in  this  case  by  the  defendants,  but  they  pleaded 
the  general  issue,  giving  no  notice  of  any  such 
defense,  and  the  note  was  introduced  at  the 
trial  without  objection,  and  there  is  nothing  in 
the  record  to  show,  or  tending  to  show,  that  the ' 
circuit  judze  ever  made  or  was  requested  to 
make  any  ruling  upon  the  subject 

Parties  relying  upon  such  an  objection  should 
raise  it  at  the  tnal  before  the  jury,  when  the 
other  party  would  have  an  opportunity  to  offer 
any  explanations  in  bis  power  to  show  that  the 
contract  was  legal  and  valid. 

Bills  or  notes  promising  thepavment  of  inter- 
est from  a  time  anterior  to  their  date,  if  the 
bills  or  notes  so  written  are  to  be  considered  as 
conclusive  evidence  that  they  were  given  for 
money  lent  on  the  day  of  weir  date,  would 
properly  be  regarded  as  usurious,  but  it  is  well 
known  that  bills  and  notes  are  often  given  sub- 
sequent to  the  transaction  which  constitutes 
their  consideration  and  for  property  sold,  and 
upon  other  transactions,  as  well  as  for  money 
lent.  "  Usury  is  a  defense  that  must  be  strictiy 
proved,  and  the  court  will  not  presume  a  state 
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of  facts  to  soatain  that  defense  where  the  in- 
strument IB  consistent  with  correct  dealing." 

Martin  V.  Feetar,  8  Wend.,  688;  Holdm  t. 
PMmrd,  4  Pick.,  178. 

Universal  rule  is  that  where  an  instrument 
will  bear  two  constructions  equall;^  consistent 
with  its  language,  one  of  which  will  render  it 
operative  and  the  other  void,  the  former  will 
be  preferred. 

Archibald  v.  Thomat,  8  Cow.,  290. 

Theory  of  the  defendants  is  that  the  note  is 
usurious  and  illegal  on  its  face,  but  the  author- 
ities are  clearly  the  other  way,  that  the  pre- 
sumption that  IS  the  note  was  given  upon  a  state 
296 


of  facts  which  authorized  the  taking  of  the  in- 
strument, and  that  the  contract  was  lawful  and! 
valid. 

Anctrea*  v.  Hart,  17  Wis.,  807;  Leamtt 
V.  PM,  87  Barb.,  882;  Levy  v.  HampUm,  1 
McCord,  147. 

Tested  as  matter  of  principle,  or  by  the  de- 
cided cases,  the  better  opinion  is  that  the  pre- 
sumption is  that  such  a  contract  is  valid  and 
not  usurious,  and  tliat  the  burden  to  prove  the 
contrary  Is  upon  the  party  who  makes  the 
charge. 
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THE  DECISIONS 


OF  THE 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1869. 


WILLIAM  B.  MORRIS.  Plff.  in  Brr., 

V. 

SAMUEL  8HRINER,  et  al. 
Court  leiB  not  go  beyond  the  biU  of  exeepOont. 

Wben  there  la  bat  a  atntrle  exception  in  a  bill  of 
exceptions,  thla  court  will  examine  the  case  no 
further. 

If  that  exception  is  not  well  taken,  the  judgment 
irillDeafflrmecl. 

[No.  138.1 
Argued  Mar.  iS,  1868.    Beaded  Apr.  6.  1868. 

F  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Il- 
linois. 

The  historf  and  facts  of  the  case  sufficiently 
«ppear  in  the  opinion  of  the  court. 

Mmn.  t.  H.  Carllale  and  i,  D.  HePher- 
•OB.  for  plaintifi  in  error. 

Jfr.  JaeksoD  6riinsh»w,  for  defendant  in 
error. 

Mr.  JvtUee  Swajae  deUvered  the  opinion 
of  tite  court: 

This  Is  an  action  of  ejectment  The  plaintiff  in 
error  was  the  plaintiff  in  the  court  below.  The 
parties  waiTed  the  intervention  of  a  jury,  and 
submitted  the  cause  to  the  court 

According  to  the' statute  regulating  the  prac- 
tice in  such  cases,  the  finding  of  the  court  upon 
the  facts  may  be  either  general  or  special,  and 
shall  have  the  same  effect  as  the  finding  of  a 
Jury.  When  the  finding  is  special,  the  review 
by  this  court  may  extend  to  the  sufficiency  of 
the  fads  found,  to  su'^'<ort  the  judgment.  Act 
March  8, 186S,  sec.  4,  i8  Stat,  at  L.,  601.  In 
this  case  the  finding  was  general,  that  the  de- 
fendants were  not  guilty,  etc.,  and  Judgment 
was  rendered  in  their  favor. 

e  must,  therefore,  look  to  the  bill  of  ez- 
.joat  as  if  the  finding  had  been  by  a  jury, 
the  action  of  the  court  and  the  grounds  upon 
-it  it  is  sought  to  reverse  the  judgment, 
e  Mil  extends  over  more  than  fifty  printed 
A.  It  contains  the  testimony,  mostly  docu- 
taiy,  given  by  both  parties.  We  have  been 
.  to  find  in  it  but  one  exception;  that  is, 
be  admission  of  a  small  part  of  the  evidence 
nd  by  the  defendants.  The  court  was 
irly  right  in  admitting  it.  The  objection  is 
insisted  upon  in  the  argument  of  the  learned 
IWall. 


counsel  for  the  plaintiff  In  error.  We  need  not, 
therefore,  more  particularly  advert  to  it.  The 
bill  concludes  as  follows: 

"  The  court  thereupon  found  for  the  defend- 
ants, and  found  that  defendants  were  not  giiilty 
of  unlawfully  withholding  from  plaintiff  the 
poesession  of  the  premises  in  controveivy.    To 

fjreserve  all  which  matters  and  things  of  record 
n  this  cause,  def  enduit  prays  the  court  to  sign 
and  seal  this  bill  of  exceptions  on  and  during 
the  progress  of  the  trial  herein,  and  as  the  sev- 
eral steps  herein  were  taken,  which  upon  and 
during  said  trial  was  done  accordingly,  and 
this  bUI  of  exceptions  filed  on  and  dunng  said 
trial." 

There  being  but  the  single  exception  in  the 
bill,  we  can  examine  the  case  no  further. 

Finding  that  exception  not  well  taken,  we  are 
eojulrained  to  affirm  the  jrtdgment,  and  it  it  af- 
firmed aeeordingljf. 


JOHN  8.  GILBERT  ass  ZENOR  SECOR, 
Appt*., 

V. 

THE  UNITED  STATES. 
(See  S.  C,  8  WalU  888-882.1 
Aet  of  Congreu,  when  not  a  eoniraet — when  writ- 
ten agreement  gomm*. 

An  Act  of  Conneas  authorixlnv  a  contract  to  be 
made  with  plalnaffs  for  certain  government  work, 
does  not  constitute  an  acceptance  of  previous  pro- 
posate  made  by  them,  where  a  written  contract  was 
afterwards  made  with  them  on  different  terms. 

The  wrll^n  agreement  should  govern  the  rights 
of  the  parties. 

[No.  119.] 
Argued  Mar.  28, 1868.      Decided  Apr.  6,  1868. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  by  the 
appellants  in  the  court  below,  for  a  sum  of  mon- 
ey alleged  to  be  due  them  upon  contract  with 
the  United  States. 

The  court  below  having  entered  Judgment 
against  the  plaintiffs,  they  took  an  appeal  to 
this  court. 
The  case  is  f ullv  stated  by  the  court. 
Meitrt.'M.,  Carlisle  tt  9.  D.  McPheraoa, 
J.  D.  Steeenton  and  C.  Gushing,  for  appellants. 
Mr.  J.  J.  Weed  and  E.  P.  Narton,  for  ap- 
pellee. 
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BTjrBdUa  OoTiBT  of  thx  Uhitbd  Statu. 


Due.  Tkbm^ 


Mr.  JwHet  IKUler  deliveied  the  oplnion'of 
the  court: 

ThijB  is  an  appeal,  by  plaintifF  below,  from  a 
judgment  of  the  Court  of  Claims. 

They  entered  into  a  contract  in  -writing  on 
the  llth  day  of  November,  1848,  with  the 
Secretary  of  the  Navy,  for  the  construction  of 
a  dry-dock,  basin,  and  railways  at  Eittery, 
Maine.  The  work  was  done  according  to  mi- 
nute speciiScations,  and  the  entire  price  agreed 
to  be  paid  for  the  work  by  said  contract, 
$782,905,  was  duly  paid  on  the  completion  of 
the  work. 

Th»present  claim  for  $72,742.82  is  the  dif- 
ference in  value  between  felt  and  tar-sheathing 
and  copper-sheathing,  the  latter  of  which  by 
their  contract  they  were  required  to  put  on  the 
dock,  and  did  put  it  on. 

Plaintiffs  do  not  make  any  question  that,  by 
the  terms  of  the  agreement  signed  by  them,  and 
by  the  Secretarr  of  the  Navy,  they  were  bound 
to  copperTSheatb  the  dock,  and  that  this  was 
included  in  the  work  which  they  agreed  to  do 
for  the  aggregate  sum  already  mentioned.  Nor 
do  they  contend  that  there  was  any  mistake  in 
reference  to  that  particular,  for  they  protested 
against  that  provision  of  the  contract  while 
thevs^ed  it. 

But  the  proposition  on  which  the  present 
claim  Is  based  seems  to  be  this,  when  falrlv 
stated:  that  the  Act  of  Congress  under  which 
the  Secretary  acted  when  he  made  the  contract 
with  them  was,  itself,  an  acceptance  of  certain 
proposals  made  by  the  plainUfTs;  and,  there- 
lore,  taken  in  connection  with  those  proposals, 
it  constituted  a  contract  binding  on  the  govern- 
ment, and  that  under  that  contract  the  dock  was 
built.  That  those  proposals  were  framed  on 
the  basis  of  allowing  the  sum  now  claimed  for 
copper-sheathing,  if  copper  was  used. 

To  ascertain  the  correctness  of  this  proposition 
we  must  look  into  the  history  of  die  transac- 
tion previous  to  the  execution  of  the  special 
contract  by  the  Secretary  of  the  Navy  and  the 
plaintiffs. 

It  appears  that  in  the  Act  of  March  8,  1847, 
making  appropriations  for  the  naval  service, 
certain  sums  were  set  apart  for  floating  dry- 
docks  at  Philadelphia,  at  Pensacola  and  at 
Eittery,  which  the  Secnretary  was  directed  to 
have  built. 

Proposals  were  received  for  these  docks  from 
plaintiffs  and  others,  but  upon  their  examina- 
tion, and  on  fall  consideration  of  the  plans 
proposed,  it  was  found  that  the  appropriation 
was  insufficient  to  pay  for  the  work  on  the  plan 
approved  by  the  Secretary.  Thereupon,  under 
the  advice  of  the  Attomey-GleDeral,  the  Secre- 
tary declined  to  make  any  contracts. 

The  next  session  of  Congress  having  consid- 
ered the  matter,  passed  an  Act  on  the  8d  Au- 
gust, 1H48,  in  which  the  Secretary  was  di- 
rected, in  the  execution  of  the  Act  already 
mentioned,  to  enter  into  a  contract  with  Dakin 
and  Moody  for  the  construction  of  a  sectional 
floating  dry-dock,  basin,  and  railways  at 
Philadelphia,  and  with  Gilbert  and  Secor 
(plalntiiu)  for  the  construction  of  a  balance 
floating  diT-dock,  basin,  and  railways  at  Pen- 
sacola, ana  with  one  or  the  other  of  Uie  parties 
for  ti^e  construction  of  a  floating  dry-dock, 
twain,  and  railways  upon  either  of  those  plans 
«04 


that  the  Secretary  might  prefer,  for  the  Navy 
Yard  at  Eittery;  provided  that  such  contract* 
could  be  made  at  usual  prices  that  should  not  ex- 
ceed by  ten  per  cent,  the  prices  which  had  be«n 
submitted  by  either  of  said  parties.  It  was  also 
provided  that  the  Secretary  should,  in  contract- 
ing with  said  parties,  enlarge  the  dimensions  of 
said  works  at  each  yard  to  a  capacity  sufficient 
for  docking  war  steamers  of  the  largest  class. 

Under  the  powers  conferred  by  this  statute., 
the  SecretaiT  of  the  Navy  contracted  with 
Dakin  and  Moody  for  the  dock  at  Philadelphia. 
and  with  the  plaintiffs  for  the  work  at  Penaa- 
cola.  In  determining  which  of  the  proposed 
plans  (both  of  which,  it  seems,  were  patented> 
he  would  select  forEitterv,  he  seems  to  have 
considered  whether  he  could  get  the  dock  at  that 
place  ccmper-sheathed  without  any  additional 
cost,  ana  It  is  recited  in  the  contract  signed  by 
him  and  by  plaintiffs  for  the  work  at  that  place 
tliat  "The  Secretary  of  the  Navy,  in  execution 
of  the  aforesaid  law,  after  mature  deliberation 
thereon,  and  in  consideration  that  the  said  par- 
ties of  the  second  part  will  copper-fasten  said 
dock  at  Eittery,  according  to  the  speciflcationa 
for  the  Pensacola  dock  hereto  annexed,  has  de- 
termined to  select,  and  does  herebv  select,  the 
balance  dock,  basin  and  railways  of  Qilbert  and 
Secor,  parties  of  the  secona  part,  as  best 
adapted  for  the  Navy  Yard  at  Eittery."  The 
contract  also  provides  for  the  enlargement  necea- 
sary  for  war  steamers,  and  for  the  increaae  of 
the  price  of  the  work  by  ten  per  cent. 

It  seems  to  us  that  this  statement  of  the  case 
sufficiently  negatives  the  idea  that  the  Act  of 
Cragrees  completed  a  contract. 

When  did  plaintiffs  become  bound  to  buUd 
such  a  work  as  that  specified  in  their  final  con- 
tract? That  work  was  much  larger  than  the 
one  for  which  they  made  proposals.  When 
did  they  consent  to  the  enlargement?  Their 
propossis  of  the  year  previous  mA  been  rejected 
by  the  Secretary.  When  did  they  renew  them? 
The  proposition  which  Congress  authorized  the 
Secretary  to  accept  was  ten  per  cent,  larger 
than  any  proposal  they  had  made.  Did  Con- 
gress mean  to  say :  we  accept  your  propoaal  and 
give  you  ten  per  cent,  more  than  you  have 
asked?  Or  did  it  mean  to  authorize  the  Secre- 
tary to  make  the  best  terms  he  could,  not  ex- 
ceeding that  limit?  Clearly  it  must  have  in- 
tended the  latter. 

It  also  appears  from  the  agreement  signed 
and  therefore  accepted,  by  the  plaintiffs,  that 
the  Secretary  was  induced  to  exercise  the  op- 
tion which  the  Act  gave  him  in  regard  to  the 
two  kinds  of  works  in  favor  of  that  of  plaintifla 
in  consideration  that  they  would  copper-fasten 
the  dock  without  additional  charge.  Having- 
thus  induced  the  Secretary  to  decide  in  their 
favor,  they  are  not  at  liberty  to  repudiate  thia 
part  of  their  contract. 

If  these  transactions  are  to  be  construed  by 
the  rules  which  govern  agreements  between 
private  individuals,  there  does  not  appear  to  be 
any  reason  to  infer  a  contract  prior  to  the  writ- 
ten agreement  between  the  parties,  nor  any 
reason  why  that  agreement  should  not  govern 
the  rights  of  the  parties. 

Tlie  judgment  of  the  Court  of  Claim*  i»  ttf- 
frmed. 
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J08fi  MARIA  ALVI80,  Claimanl,  Appt., 

V. 

'  THE  UNITED  STATES. 

!  (8oo8.<i.8Wall..887-848.) 

1        Mexican  s/rtmt—eetent  of—turt>ey—ofO'«t*on 
'■  cmnat  be  made  for  the  first  time  her^-^party 


U>  appeal. 

Where  a  Mexican  (rtant  to  a  grant  by  quanUty. 
theelaimanttoentlUedto  the  amount  «peoiflea,u 
tliatamoiintcanbeobtalnedwlthoutsDOToaobment 
npoD  the  prior  rlgfate  of  adjolnlnv  proprieto™. 
i  If  It  to  aliio  a  p^nt  of  a  certain  place  by  name  and 

'        the  boundaries  are  not  given.  Its  extent  and  limit* 
must  be  shown  by  the  letUement  and  posseadon  of 

I  wCen  ttere  1»  great  doubt  as  to  which  side  the 

weight  of  evidence  InoUnea,  conc«rnln»  theoor- 
nctoen  of  a  sunrey,  thte  court  wUl  not  Interfere 
with  the  deotalon  of  the  dtotrlet  court. 

An  objection  cannot  be  made  for  the  first  time  in 
thb  court.  A  claimant  cannot  object  for  the  first 
time  In  thto  court  to  the  position  of  an  Intervener 
as  A  contestant. 

A  party  who  has  not  appealed  from  a  decree  ap- 
prOTinir  a  survey,  cannot  raise  any  objection  to  its 
correctness  here.  .  ^^  ,    ...    _  „i 

[iUr.  JuiNee  SwATira  did  not  alt  In  thto  cause.] 

[No.  8.] 
Arjrud  Dee.  17,  1868.     Decided  Jan.  11,  1869. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 
I  The  petition  in  this  case  was  filed  by  the  ap- 

I  pellant  before  the  Board  of  Land  Commission- 
I  «»,  for  settling  private  land  claims  in  the  Slate 
of  California,  for  the  confirmation  of  title  to  a 
-certain  tract  of  land.  A  conflrmstion  of  title 
to  said  land  was  made  by  said  Board,  to  theex- 
tent  of  one  square  leae;ue.  The  claimant  took 
an  appeal  to  the  court  below,  which  affirmed 
the  Bud  decree  of  the  Board,  "  Provided  that 
I  the  said  quantity  of  one  square  league,  etc.,  be 
GODtained  in  the  boundaries  called  for  in  said 
gnaDts  and  the  map. " 

Thereupon  the  claimant  took  a  further  appeal 
to  this  court. 
The  case  is  further  stated  by  the  court. 
Mr.  J.  H.  Br»dl«7,  for  appellant. 
Jfr.  4,  A.  WiUs,  special  counsel  for  ap- 
pellee. 

Jfr.  Jwtiee  Field  delivered  the  opinion  of 
tbeconrt: 

The  original  grant  of  the  complainant  issued 
In  Septemher,  1885,  described  the  land  ceded  as 
known  by  the  name  of  Milpitas,  and  as  being 
one  league  in  length  from  north  to  south,and  one 
half  a  league  in  length  from  east  to  west,  and  as 
being  in  extent  equal  to  half  a  square  league,  as 
shown  by  the  accompanying  map.  The  second 
.grant,  issued  in  October  following,  adds  half  a 
Mgueto  the  original  quantity  on  the  west,  so  as 
to  make  the  enure  tract  ceded  a  square  league. 
Neither  of  theee  title  papers  gives  any  bound- 
aries of  the  land,  nor  refers  to  any  documents 
by  which  the  boundaries  can  be  ascertained,  ex- 
cept the  map  mentioned.  This  map  is  a  rude 
ud  imperfect  sketch  indicating  only  the  gen- 
epsl  locality  of  the  land,  without  fixing,  with 
precision,  its  exterior  liouts. 

The  decree  of  the  district  court  furnishes  lit- 
tle assistance  in  the  attempt  to  ascertain  these 
Umitj.  It  adjudges  the  claim  of  the  grantee  to 
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be  valid  to  the  extent  and  quantity  of  one 
square  league,  provided  that  quantitv  be  con- 
tained within  the  boundaries  oilled  for  in  the 
grant,  and  the  maps  to  which  they  refer;  and  if 
there  be  less  than  that  quantity,  then  the  con- 
firmation is  to  be  restricted  accordingly.  As 
there  are  no  boundaries  called  for  in  the  grants, 
the  reference  to  any  such  must  have  been  inad- 
vertently made,  and  the  language  used  can  only 
be  regaixled  as  a  direction  to  look  to  the  map 
for  whatever  It  may  be  worth  in  determining 
the  location  of  the  land.  The  decree  also  de- 
clares the  tract  confirmed  to  be  the  land  of 
which  the  possession  was  proved  to  have  been 
long  enjoyed  by  the  claimant.  The  proof  here 
mentioned  only  shows  that  the  claimant  had 
been  for  many  years  in  possession  of  some  of 
the  land  gran  ted  to  him ,  without  men  tioning  any 
boundaries  of  the  land,  or  indicating  that  any 
were  ever  established. 

In  the  case  of  Higuerat  v.  U.  8.,  6  Wall., 
887  [72  U.  S.,  XVIII.,  469].  this  court  speaks 
of  concessions  or  grants  of  public  lands,  made 
by  Mexican  governors,  as  bang  of  three  kinds: 
1.  Grants  by  specific  boundaries,  where  the 
donee  was  entitled  to  the  entire  tract;  2. 
Qrants  by  quantity,  as  of  one  or  more  leagues  of 
land  situated  in  a  larger  tract,  described  by  out- 
boundaries,  where  the  donee  was  entitled  only 
to  the  quantity  spedfled;  and  8.  Grants  of  a 
certain  place  or  raneKo  by  some  particular  name, 
either  with  or  without  specific  boundaries, 
where  the  donee  was  entitled  to  the  tract,  ac- 
cording to  the  boundaries,  if  given ;  and  if  not 
given,  according  to  the  limits  of  the  tract,  as 
shown  by  the  proofs  of  settlement  and  posses- 
sion. 

The  grant  in  the  case  before  us  partakes  of 
the  two  latter  classes.  It  is  a  grant  by  quantity , 
and  the  claimant  is  entitled  to  the  amount  spec- 
ified, if  that  amount  can  be  obtained  without 
encroachment  upon  the  prior  rights  of  adjoin- 
ing proprietors.  It  is  also  a  grant  of  a  certain 
place  by  name,  and  as  the  boundaries  are  not 
given.  Its  extent  and  limits  must  be  shown  by 
the  settlement  and  possession  of  the  grantee. 

The  correctness  of  the  ruling  of  the  court  in 
setting  aside  the  first  survey  is  not  questioned; 
and  the  appellant  himself  united  with  adjoin- 
ing proprietors  in  excepting  to  the  second 
survey.  The  testimony  taken  established,  with 
sufficient  distinctness,  Uie  northern  and  western 
boundaries,  as  fixed  by  the  third  and  approved 
survey.  It  showed  that  the  northern  bound- 
ary, between  Alviso  and  Higueras — at  one 
time  a  matter  of  dispute  between  them — was 
settled  and  fixed  under  the  Mexican  Govern- 
ment, and  that  the  Penetencia  Creek  was  the 
dividing  line  on  the  west,  between  Alviso  and 
White,  the  confirmee  of  the  grant  of  Rincon 
de  ios  i^teros. 

But  aa  to  the  southern  boundary — ^tho  bound- 
ary between  Alviso  and  Berryeea — the  testi- 
mony was  conflicting  and  unsatisfactory. 
Indeed,  it  is  impossible  to  reconcile  the  differ- 
ent statements  of  the  witnesses  as  to  the  extent 
of  the  occupation  of  either  party,  south  of 
Milpitas  Creek.  Some  of  them  testified  that 
the  posseasion  of  Alviso  extended  far  south  of 
it,  whilst  others  asserted  that  the  creek  itself 
was  recognized,  both  by  him  and  Berryesa,  as 
the  boundary  between  them.  The  contradic- 
tions are  so  oat  that  the  counsel  of  the  appellant 
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i«  forced  to  state  that  the  mind  is  left  in  uncer- 
tainty -whether  there  was  any  exclusive  occu- 
pation of  the  land  by  either  of  the  parties. 
Under  these  circumstances,  there  bein^  great 
doubt  as  to  which  side  the  weight  of  evidenoe 
inclines,  we  should  not  be  Justified,  under  any 
rules  governing  our  action  upon  such  cases,  in 
interfering  wi&  the  decision  of  the  District 
Conrt. 

The  counsel  of  the  appellant  objects  that 
there  is  no  evidence  in  the  record  that  Berryesa 
had  any  grant,  or  if  he  had  any,  that  it  was 
ever  confirmed,  and  insists  that  no  weight 
should,  therefore,  be  given  to  his  possessions 
against  the  claim  of  the  appellant.  This  ob- 
jection cannot  be  made  for  the  first  time  in  this 
court.  The  right  of  Bertyesa  to  contest  the 
survey  originally  made,  and  the  nature  of  his 
interest,  were  determined  by  the  district  court 
on  his  application  to  intervene.  The  Act  of 
June  14th,  1860,  provides  for  the  return  into 
court  of  surveys  for  examination  and  adjudica- 
tion upon  the  application  of  parties  who,  in 
the  judgment  of  Uie  district  court  or  judge, 
have  such  interest  in  the  survey  and  location  as 
to  render  it  proper  for  them  to  intervene  for 
its  protection.  It  enacts  that  where  objections 
are  advanced  by  the  United  States,  the  appli- 
cation shall  bo  made  by  the  district  attorney, 
and  be  "  founded  on  sufilcient  affidavits,"  and 
that  when  the  application  is  made  by  "  other 
parties  claiming  to  be  interested  in,  or  thai 
their  rights  are  affected  "  by  the  survey  and 
location,  there  shall  be  a  preliminary  examina- 
tion into  the  fact  and  nature  of  such  alleged 
interest.  "The  court  or  judge  in  vacation," 
BVf»  the  statute,  "shall  proceed  summarily,  on 
affidavits  or  otherwise,  to  inquire  into  the  fact 
of  such  interest,  and  shall,  in  its  discretion,  de- 
termine whether  the  applicant  has  such  an 
interest  therein  as,  under  the  circumstances  of 
the  case,  to  make  it  proper  that  he  should  be 
heard  in  opposition  to  the  survey,  and  shall 
grant  or  refuse  the  order  to  return  the  survey 
and  location  as  shall  be  just."  When  the  in- 
terest of  the  applicant  is  shown  and  the  order 
is  made,  those  who  claim  under  the  United 
States,  whether  by  "preemption  settlement  or 
other  right  or  title,"  must  intervene  in  the 
name  of  the  United  States,  and  be  represented 
by  the  district  attorney  and  counsel  employed 
by  them  acting  with  him.  All  other  parties 
not  claiming  imder  the  United  States  and  al- 
lowed to  intervene,  must  necessarily  claim 
under  cessions  more  or  lees  perfect  of  the 
former  Mexican  Qovemment.  In  the  case  at 
hef,  when  the  original  survey  was  made,  Ber- 
ryesa applied  for  and  obtained  an  order  for  its 
return  inio  court.  In  his  petition  he  set  forth 
that  he  was  the  owner  or  the  raneho  south  of 
the  claim  surveyed,  under  the  title  derived 
■from  the  Mexican  dovemment;  that  the  creek 
Milpitas  was  the  boundary  between  his  raneho 
and  the  raneho  confirmed,  and  that  the  survey 
included  about  fifteen  or  eighteen  hundred 
acres  of  land  belonging  to  him.  The  order  of 
the  court,  made  thereon,  necessarily  involved 
under  the  statute  a  determination  that  he 
possessed  such  interest,  derived  from  the  former 
government,  as  to  render  it  proper  that  he 
should  be  heard  in  opposition  to  the  survey. 
His  right  to  contest  the  survey,  founded  upon 
the  interest  alleged,  was  then  settled.    The 
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claimant  might,  perhaps,  have  subsequently 
insisted  that  the  intervenor  had  no  sudi  inter- 
est as  to  give  him  a  right  to  object  to  the  survey, 
and  have  asked  on  that  ground  for  a  revocation 
of  the  order.  But  not  naving  taken  any  such 
course,  he  cannot  now  object  to  the  position  of 
the  intervenor  as  a  contestant.  As  contest- 
ant, the  intervenor  could,  of  couive,  show  hia 
own  occupation  of  the  land  in  dispute  to  meet 
and  overthrow  the  pretensions  of  the  clainumt 
founded  upon  his  asserted  possession  of  the 
premises. 

As  to  the  eastern  boundary  of  the  approved 
survey,  we  are  not  entirely  satisfied  that  it  !» 
correct.  There  is  much  force  in  the  position 
that  this  boundary  should  run  along  the  base 
of  the  hiUs,  and  not  embrace  any  portion  of 
their  sides.  But  the  United  States,  who  might 
liave  interposed  an  objection  of  this  character, 
have  not  appealed  from  the  decree  approving- 
the  survey  in  its  present  form.  They  cannot » 
therefore,  raise  any  objection  to  its  correctneaa 
now.  Fouat  Case,  2  Wall.,  649  [69  U.  8. 
XVII.,  789]. 

Upon  the  whole  case,  we  are  satisfied  that 
the  survey  approved,  is  as  favorable  to  th» 
appellant  as  any  which  the  evidence  would 
justify.  The  decree  sustaining  that  survey 
must,  therefore,  be  affirmed. 

Ordered  aeeordingly. 

8.  C.-8  Wall.,4ffr. 

ated-10  Wall.,  282:  98  n.  8.,  214 ;  101 U.  3.,  SOT. 


HORATIO   SEYMOUR    bt  ai.,    Heirs  of 

Hkkbt  Sbymour,  Deceased,  AppU., 

•. 

L.  C.  P.  FREER,  Admr.,  etc.,  of  Jbbuciak 

Price,  Deceased. 

(8ee  a.  a.  8  WoU.,  tOMOaj 

Oomtraet  to  pwrehatt  land  and  receive  proJUtfor 
eompenstUion — an  emtitj/  chargeable  on  the 
land—truit—follotM  land  andproeeedt — equity 
win  enforee  partiet  and  noteopartnen — Umita- 
tioni,  when  applied  to  truttt—mitjoinder,  effect 
of. 

A  oontraot  between  two  persons,  the  one  to  fup- 
nlah  money,  the  other  to  purchase  lands  there witb 
and  to  receive  for  his  oompenaatlon  one  half  of  tii» 
profits  oo  the  Bales  of  the  lands,  which  were  to  lie 
made  within  five  yean,  gives  the  latter  an  equitable 
interest  in  the  lands. 

This  equitable  interest  is  a  charge  uoon  the  proi>- 
erty,  and  constitutes  an  equity  which  a  oourt  of 
equity  will  protect  and  enforce. 

The  lands  having  been  conveyed  to  the  one  fur- 
nishing the  money,  he  took  the  title  in  trust  to  sell 
the  property,  and  after  deducting  the  expenses  and 
taxes,  to  pay  over  to  the  other  one  half  of  the  res- 
idue. 

Such  trust  would  follow  the  land,  except  upon  a. 
bona,  fide  sale  for  Its  fair  value. 

If  a  valid  sale  had  been  made,  the  trust  would 
bind  the  proceeds  In  like  manner  as  it  bound  the 
property. 

Land  which  Is  to  be  converted  into  money  Is,  in 
equity,  regarded  as  money  and  treated  accoratngly , 

The  personal  representative  of  a  deceased  party 
to  such  contract  is  the  proper  penon  to  maintain  a 
suit  for  his  Interest,  and  it  is  not  neceaaary  that  hla 
heirs  at  law  should  be  parties. 

The  parties  are  not  copartners  In  respect  to  the 

NOTt.— Statute  ofUmUationa  and  lapse  c/  time  wy 
bar  to  tnutt.  See  note  to  Prevost  v.  Orati,  19  V.  8. 
(6  Wheat.),  481. 
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ludftobe  boDfflit;  one  ]■  tnutee,  tbe  other  Is 
eotiii  one  truit. 

The  latter  nuiy  proceed  in  equity  to  enforce  %ae 
trait  and  lien  created  by  the  contract. 

Hli  rlirhta  oonUnned  after  tbe  expiration  of  the 
tlma  atrreed  npon  for  tiie  lale,  unleu  he  renounced 
or  diaclalmed  nla  rljrhts. 

Where  there  la  no  disclaimer,  the  Statute  of  Um- 
ttttions  has  no  application  to  an  express  trust,  such 
■I  exists  in  this  case. 

Where  there  is  a  misjoinder  of  parties  in  a  bill, 
the  bill  as  to  them  should  be  dismissed;  tbe  error 
wonld  have  no  other  effect. 

The  court  may  appoint  a  receiver  and  decree  the 
execution  of  the  contract  by  him. 

[No.  88.] 
Argued  FW.  JO,  1869.    Decided  Mar.  IS.  1869. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Henry  Sermoor  died  in  Aug.,  1887,  and  the 
defenduits  m  the  suit  are  the  surviTlng  ezecu- 
ton  of  his  will,  and  his  heirs  and  devisees,  ex- 
cept the  defendant,  Wetmore, who  is  the  trustee 
of  one  ct  tbe  deriaees. 

Jeremiah  Price  died  intestate,  in  July,  1864 
John  High,  Jr.,  the  original  plaintiff,  was  his 
administrator;  but  he  dying  pending  the  suit, 
and  after  filing  the  hill  of  complaint,  the  pres- 
ent plaintiff,  X.  C.  P.  Freer,  waa  appomted 
administrator  de  bonia  nen  of  Jeremiah  Price, 
and  was  sttbetituted  aa  plaintiff  in  the  suit. 

The  caae  was  heard  is  the  circuit  court  in 
Norember,  1864.  and  was  held  under  advise- 
ment tmtil  Oct.  18, 1886,  when  the  flrat  decree 
appealed  fn»n  was  made.  Bv  this  decree  it  was 
adjudged  that  Jeremiah  Price,  in  his  lifetime 
and  at  the  time  of  his  death,  was,  by  virtue  of 
the  agreement  of  1886,  "  entitled,  as  an  equal 
copartner  in  the  profits,  to  one  equal  hau  of 
tbe  profits  made  or  to  be  made,  from  the  sale 
of  lands  and  real  estate"  mentioned  in  the  plead- 
fai^r  after  deducting  the  advance  of  fS.OOO, 
with  the  taxes  and  other  charges  and  interest 
thereon ;  that  the  sales  of  the  land  already  made 
by  the  heirs  of  Mr.  Seymour,  and  tbe  ssles  yet 
to  be  made,  "  are  to  be  deemed  and  taken  as 
made  and  to  be  made  on  Joint  account  of  the 
estate  of  the  said  Henry  Seymour,  deceased, 
and  of  the  estate  of  the  said  Jeremiah  Price,  de- 
ceased; the  heirs  or  personal  representatives  of 
Henty  Seymour,  deceased,  being  entitled,  be- 
sides return  of  capital  advanoea  as  aforesaid, 
with  taxes,  charges,  and  interest  added  thereto, 
to  one  equal  half  part  of  the  clear  profits  re- 
maining over  from  proceeds  of  sales  made  and 
to  be  nude;  and  the  complainant,  as  adminis- 
trator de  bonii  n/m  of  the  said  Jeremiah  Ihice, 
deceased,  being  entitled  to  the  other  equal 
half  of  the  clear  profits  aforesaid,  as  personal 
estate  of  the  said  Price,  in  course  of  adminis- 
tnUion,"  etc.  The  decree  further  provides  for 
a  reference  to  a  master  in  chancery,  named  to 
take  and  state  the  accounts,  with  detailed  di- 
Tedions  corresponding  with  the  principles  of 
the  decree. 

The  final  decree  was  made  Nov.  16,  1866. 

It  recites  the  former  decree  and  the  master's 
leport.  The  latter  is  confirmed.  "It  is  adjudged 
that  the  clear  ]MX>flts  of  the  partnership  land 
purchase  and  sale  up  to  the  present  time,  be 
equally  divided  between  the  parties  in  this  suit; 
one  hidf  to  the  complainant,  and  the  other  half 
to  be  held  by  the  heirs  and  devisees  of  Henry 
Sevmour,  deceased." 

It  adittdges  that  all  the  residue  of  the  lands 
originaUy  purchased  by  Price,  under  the  agree- 
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ment,  which  was  afterwards  specified  particu- 
larly, be  sold  at  a  private  sale  under  the  di- 
rection of  A.  C.  Coventry,  who,  by  consent  ot 
parties,  is  appointed  receiver  for  that  purpose, 
on  certain  terms  of  payment  and  security  men- 
tioned, the  receiver  to  bring  the  clear  proceeds 
of  the  sales  into  court  and  pay  them  to  the 
clerk,  to  be  divided  upon  the  pnndples  of  the 
decree. 

The  defendants  appealed. 

The  caae  further  appears  in  the  opinion. 

Jie»»n.  F.  Kenuua,  H.  Denio,  and  ThomM 
Ha»ne»,  for  appellants: 

No  interest  of  any  third  party  being  in  ques- 
tion, the  sole  inquirv  is  as  to  thS  true  construc- 
tion and  meaning  of  the  agreement  between  the 
contracting  parties.  There  is  nothing  in  the  pol- 
icy of  the  law  nor  in  adjudged  cases  which  re- 
quires that  they  should  be  considered  coparUiers, 
or  to  have  a  Joint  interest  between  themselves  to 
any  extent  beyond  the  explicit  language  of 
their  contract. 

Haaardy.  Haeard,  1  Story,  871. 

By  the  terms  and  the  true  construction  of  the 
contract,  the  only  compensation  which  Mr. 
Price  was  to  have  for  his  services  in  selecting 
and  purchasing  the  land,  was  the.  profits  to 
arise  upon  a  »ue  of  it  within  five  years  from 
the  date  of  the  contract.  This  is  the  express 
language  of  the  instrument  and  there  is  not  one 
word  in  it  which,  by  any  fair  intendment,  looks 
to  any  general  interest  in  Price  in  the  nature 
of  the  interest  of  a  partner  in  partnership  prop- 
erty. 

The  lands  which  Price  waa  to  select  and  pur- 
chase, were  to  be  such  as  he  should  "find  most 
advantageous  to  the  interest  of  said  Henry." 
This  contradicts  the  theory  of  the  complainant, 
that  the  services  of  Mr.  Price  were  to  be  con- 
sidered as  a  contribution  towards  the  purchase 
of  partnership  property. 

The  provinon,  that  ute  contracts  and  convey- 
ances should  be  ntade  and  taken  in  Uie  name  of 
Scrrmour,  leads  to  the  same  conclusion. 

There  is  no  ground  for  the  suggestion  that 
the  provision  for  a  sale  in  five  years  wss  merely 
directorv  and  modal,  and  that  it  might  l>» 
waived  by  Price  without  affecting  his  rights. 

The  complainant  claims,  and  the  decrees  pro- 
ceed upon  the  principles  of  the  law  of  partner- 
ship; but  the  claim  in  that  aspect  is  entirely- 
unfounded. 

The  particular  language  of  the  instrument 
and  the  manner  of  vesting  the  title,  show  a 
clear  intention  that  the  land  should  belong 
wholly  to  Seymour,  and  that  what  Price  was  to 
have  contingently,  was  simply  to  compensate 
him  for  hla  services  as  agent. 

Tbe  point  has  often  been  decided  against  the 
complainant'a  position  in  similar  cases,  and  the 
converse  of  that  position  is  settled  law. 

amiih  V.  Watton,  2  Bam.  &  C,  401;  Beid  v. 
EoOingihead,  4  Bam.  &  C,  867;  Meyer  v. 
Sha/rpe,  6  Taunt.,  74;  8tov>  v.  Bobinton,  24  111., 
682. 

Price  was,  no  doubt,  interested  in  the  profits 
to  be  made  in  the  sale  of  this  land,  according  to 
the  provisions  of  the  agreement.  It  was  not, 
however,  the  interest  which  every  partner  to  an 
executory  contract  has,  in  having  the  stipula- 
tions in  his  favor  performed  by  the  other  party. 
A  personal  action  at  law  against  the  delinquent 
party,  or  against  his  perso^  representative  is 
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the  ordinary  remedy  for  the  breach  of  such  an 
agreement.  State  t.  BobiMon,  24111.,  682,  lupra. 

It  is  the  only  one,  unless  special  circum- 
stances intervene  to  miake  it  unavailable, when, 
in  certain  cases,  a  resort  may  be  had  to  equitv. 

There  was  no  partnership  for  any  purpose  In 
this  case,  between  Seymour  and  Price. 

Rev.  Stat.  Dl.,  1846,  sec.  1,  ch.  68;1  Cook& 
Co.,  Stat.,  730;  Story,  Part.,  sec.  82;Sm.  Merc. 
L..  47:  Hetketh  v.  Blanehard,  4  East,  144; 
Cmt,  Part.,  9;  Bisset,  Part.,  18. 

liie  foregoing  references  show  the  sense  of 
the  English  courts  and  systematic  writers  on 
this  question ;  and  that  Price,  upon  the  facts  of 
this  case,  was  not  a  partner  in  any  sense. 

The  rule  has  been  generally,  I  think  I  may 
say  universally,  adopted  in  this  country. 

BurMev.  JSekhart,  1  Den.,  887;  S.  C,  8  N. 
Y..  182;  Vandenbttrg  v.  Hua,  20  Wend.,  70; 
Mteh,  T.  HM,  26  Barb.,  18;  Ogdm  v.  Aitor,  4 
Sandf.,  811;  Ohate  ▼.  Barrett,  4  Paige,  148. 
Turner  v.  BineU,  14  Pick..  192;  Dmtm  v.  Cabot, 
«  Met.,  82;  Loomii  y.  Mar$haa,  12  Conn.,  «9; 
Miller  v.  BarUet,  16  Serg.  &  R.,  187;  Arr^  v. 
SdnJdnaon.  6  Hals. ,  181 ;  Berihold  v.  GcUtmith, 
24  How.,  687  (66  U.  8.,  XVI.,  782);  Stow  v. 
iiiiMmon,  24111.,  682. 

This  last  case  is  similar  to  the  present  in  its 
principal  features. 

The  following  suinestions  connected  with 
this  case  are  submitted: 

1.  It  should  be  kept  constantly  in  mind,  that 
.  Id  our  contract  the  only  sale  in  which  Price  was 

to  have  any  interest,  was  one  to  be  made  in  five 
jears;  and  that  that  period  elapsed  without  a 
sale  and  without  the  fault  of  either  party. 

2.  But,  independent  of  that  circumstance 
<which  is  a  controlling  one  in  every  view  which 
can  be  taken  of  this  case),  the  case  cited  is 
-decisive  upon  every  point.  It  is  precisely  sim- 
ilar in  principle. 

8.  In  the  case  cited,  Robinson  was  the  owner 
of  the  land  prior  to  the  contract,  while  in  our 
case,  it  was  to  be  purchased  with  Seymour's 
money  and  to  be  conveyed  to  Seymour,  and 
the  stipulations  concerned  the  land  so  to  be 
purchased  and  conveyed.  This  diilerence  is 
merely  circumstantial,  and  does  not  affect  the 
principle. 

4.  In  both  cases  the  meritorious  cause  of  the 
compensation,  to  be  made  by  the  owner  of  the 
land  to  the  other  party,  was  the  services  of 
such  other  party  respecting  the  land.  In  our 
-case  it  was  the  selecting  and  purchasing  it  for 
Seymour  and  with  bis  money.  In  the  other 
case  it  was  the  plotting,  surveying,  subdivid- 
ing, advertising  and  selling.  The  difference  in 
the  kind  of  service  is  of  no  materiality.  It  is 
merely  circumstantial,  not  affecting  the  prin- 
ciple; the  services,  in  both  cases  being  collateral 
to  the*  title,  and  contracted  for  as  a  means  of 
carrying  out  the  views  of  the  owner  in  bringing 
it  into  market.  If,  in  Bobinton't  caae,  the  con- 
tract created  no  interest  in  the  agent  in  the 
land,  as  the  court  decided,  the  contract  in  our 
-case  certainly  created  no  interest  in  Price. 

5.  In  both  cases  the  party  who  was  to  make 
the  sale  had  died,  leaving  the  land  unsold. 

8.  Under  a  state  of  facts  precisely  similar  to 
in  principle  to  that  presented  in  this  case,  the 
Illinois  court  decided  that  the  representatives 
of  the  agent  had  no  remedy  in  equity.  A 
similar  decision  should  be  made  here. 
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7.  .As  to  the  remedy  at  law,  oar  case  proceeds 
upon  an  express  concession  that  Seymour  was 
without  fault  in  omitting  to  sell  within  the  time 
agreed  on ;  while  in  Bob*n»n'»  case  there  was  a 
clear  violation,  by  the  owner  of  the  land,  of  the 
stipulations  of  his  contract  in  favor  of  the  agent. 

The  rights  of  Price  and  his  representatives 
were  barred  by  the  lapse  of  dme. 

The  court  will  find  in  the  following  author- 
ities the  principles  upon  whidi  courts  of  equi^ 
refuse  to  interpose  when  state  claims  are  sought 
to  be  enforced : 

Story,  Eq.  Jur.,  sec.  778;  HipaeU  v.  Knight, 
1  Younge  &  C,  416;  Taylor  v.  Lonoteorth,  14 
Pet.,  176;  Lloyd  v.  CMlett.  4  Bro.  Ch.,  471; 
HarringUm,  v.  Wheeler,  4  Ves.,  686;  Brown  v. 
Gannon,  6  Gilm.,  180;  Bnuhier  v.  Grabt,  6 
Wheat..  640;  Andermm  v.  F)rye,  18  IIL,  95; 
Bishop  V.  Newton, 20  Dl.,  178;i8ton«  v.  Pratt.  S5 
lU.,  86;  Kemp  v.  Humphrey*.  18  Ul.,  677. 

It  is  a  circumstance  of  great  weight  that, 
durinjg  all  this  time,  the  burden  upon  the  heirs 
and  devises  of  Mr.  Seymour  was  Increasing  at 
a  rapid  rate,  by  the  accumulation  of  interest 
and  taxes  and  the  expenses  of  agency.  Qood 
faith  required  that  Mr.  Price  should  have  ad- 
vised the  other  party  that  he  claimed  a  con- 
tinuing interest.  If  such  was  the  fact  BraMer 
V.  Oratt.  6  Wheat.,  640;  Rogers  y.  Savndert,  16 
Me.,  92;  Oooper  y.  Brown,  2  McLean,  495. 

As  the  contract  looked  solely  to  a  sale  in 
five  years  and  limited  the  interest  of  Price  to  the 
pronts  to  be  made  upon  such  a  sale,  it  required 
an  express  contract  to  continue  and  extend  the 
arrangement  to  sales  to  be  made  afterwards. 

Messrs.  J.  H.  Howard  and  H.  F.  Mather, 
for  appellee: 

The  written  contract  between  Price  and  8^- 
mour,  bearing  date  May  9th,  1886,  constituted 
the  relation  of  copartnership  between  them- 
selves, in  the  purchase  and  sale  of  the  lands  in 
controversy ;  and  as  a  means  of  doing  Justice 
between  the  partners  or  their  personal  repre- 
sentatives, courts  of  equity  compel  sales  to  be 
made  in  such  cases  In  conformity  to  the  agree- 
ment. Whether  the  relation  of  the  parties  to 
each  other,  under  tliis  contract,  be  denominated 
technically  a  partnership  or  not,  is,  however, 
perfectly  immaterial ;  inasmuch  as  the  contract 
.18,  in  any  view  of  it,  of  a  nature  entitling 
either  party  to  a  decree  for  specific  performance. 
The  bill  is  equally  well  adapted  to  either  view ; 
indeed,  specific  performance,  in  all  such  cases, 
proceeds  essentially  on  grounds  of  partnership, 
or  at  least  on  grounds  analogous  thereto. 

Bradyt.  Oi/Ao«n,lPa.,  TAT\Ihidleyy.  JUtOe- 
field,  21  Me.,  421;  Smith  v.  Bvmham,  SSunm., 
486;  Ohott  v.  Wing,  4  McLean.  16;  Wairi  ▼. 
Thompson,  22  How.,  880  (68  U.  S.,  XVI.,  249); 
Bobbins  v.  LasweU,  27  III.,  865. 

It  seems  to  be  well  settled  that,  when  by 
agreement  persons  have  a  joint  interest  of  tlie 
same  nature  in  a  particular  adventure,  thev  are 
partners  inter  se,  although  some  may  contribute 
money  and  others  labor. 

4  Barn.  &  C. ;  Story,  Part.,  sec.  15;  Dobbe  v. 
Haltey,  16  Johns.,  84. 

It  is  not  necessary,  to  constitute  a  partnership, 
that  there  should  be  any  property  constitutbig 
the  capital  stock  which  shall  jointly  be  owned 
by  the  partners. 

Champion  v.  Boitwiek,M  Wend.,  188;  Oarr  v. 
Bedman,  6  Cal.,  674;  Oray  y.  Palmer,  9  CaL, 
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616;  Coll.,  part.  sees.  8,  IS;  Beid  v.  Hol- 
Ui^itad.  4  B.  &  C,  868;  White  &  T.  Lead.Cw. 
in  Eq.,  or  Vol.  34,  Law  Lib..  555;  FUtcher  v. 
ili*»um«r.  1  Bro.  Ch„  497;  Frederick  v.  Fredfr- 
Ki,  1  P.  Wms.,  710;  BertJvM  ▼.  OddrmUh,  24 
How..  536  (65  U.  8.,  XVI.,  762). 

Tliis  case  was  cited  and  relied  upon  by  de 
fendant'g  counsel  to  show  that  there  was  no 
partnership  between  Price  and  Seymour;  we 
think  it  shows  the  contrary  position,  which  we 
hold. 

We  say  that  there  was  a  most  perfect  com- 
munity of  interest  between  Price  and  Seymour, 
in  profits  as  profits.  Price  fulfilled  all  on  his 
put;  Seymour  only  is  in  default,  t.  «.,  by  re- 
fusing to  Mr.  High  to  sell,  so  as  to  allow  com- 
munion of  profits.  The  court  says:  "  But  he 
did  not  merely  rely  on  the  profits  for  his  com- 
neuMtion,  for  unless  half  the  profits  exceeded 
118,000  a  year,  he  was  neither  to  be  benefited 
normjured." 

Piice  was  subjected,  by  express  contract,  to  a 
Uability  to  lose  all  he  put  in,  in  exact  accord- 
toce  with  the  established  principles  of  the  civil 
law;  and  this  liability  to  loss,  in  connection  with 
in  expressly  agreed  participation  in  profits,  con- 
stitutes an  infallible  criterion  of  partnership. 

We  hazard  nothing  in  afflrmmg  that  no  re- 
ported case  can  be  found  in  England  or  in  the 
united  States,  where,  upon  a  concurrence  of 
those  circumstances,  it  was  decided  that  no 
partnership  existed.  It  is  also  to  be  remem- 
beted  that  the  opinion  of  Jwigt  Story,  as  above 
cited  from  8  Sumn.,  goes  further,  and  shows 
that  where  the  partnership  in  profits  exists  on 
specnlatlve  land  purchases,  In  all  such  cases  the 
partners  have  each  an  equitable  interest  in  the 
unds,  notwithstanding  the  legal  title  may  be  in 
one  only  of  the  partners. 

DM  v.  Ealtey,  16  Johns.,  34;  Brown  v.  Cook, 
8K.  H.,  64;  head  note,  8  Bosw.  (N.  Y.),  106. 

Price  was  strictly  a  partner  with  Seymour  in 
the  adventure,  entitled  of  course  to  maintain  a 
bill  for  an  account,  as  auxiliary  thereto,  as  he 
fully  performed  ajl  his  parts  of  the  contract; 
and,  moreover,  is  entitled  to  a  decree  for  the 
sale  of  the  property  that  remains  unsold,  and 
oat  of  which  the  profits  are  to  come. 

Sloic  V.  Bobinton,  24  111.,  532;  Porter  v. 
Buing,  24  III.,  617. 

Though  the  land  in  this  case,  as  land,  de- 
scended to  the  children  of  Seymour  as  heiis,yet, 
having  been  purchased  solely  for  the  purpose 
of  sale,  on  speculation  for  the  benefit  of  several, 
it  bad  thereby  impressed  upon  it  the  character 
of  personalty,  and  is  so  held  and  entitled  to  be 
trotted  in  courts  of  equity. 

Though  the  death  of  either  party  to  a  partner- 
ship, or  of  both,  terminates  it  as  to  further 
enterprise,  or  investments  of  a  like  nature,  yet 
the  partnership  still  subsists  for  the  sole  pur- 
pose of  carrying  out  and  winding  up  the  con- 
cern. 

This  principle  applies  with  peculiar  force  to 
the  parbiership  of  Price  and  Seymour,  because 
the  remaining  unexecuted  portion,  that  is  to 
say,  the  holding  of  the  property  for  sale  and 
the  sale  of  it  at  the  proper  time,  and  the 
division  and  distribution  of  the  profits,  was  the 
whole  body  and  substance  of  the  partnership 
•tier  the  first  purchase  was  completed,  and  was 
aO  incumbent  on  the  Seymours. 

The  partnership  property,  whether  real  or 
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personal  (in  whomsoever  the  title  may  be  vested), 
being  held  In  trust  for  all  the  copartners,  Sey- 
mours heirs,  as  trustees  in  their  father's  place 
and  stead,  hold  the  property  subject  to  the 
same  trust,  and  are  under  the  same  obligations 
to  Price  or  his  representatives  that  their  lather, 
Henry  Seymour,  was  under  at  the  time  of  his 
death,  in  1837,  or  would  now  be  under,  had  he 
survived. 

The  time,  under  any  Statute  of  Limitations, 
can  never  run  against  a  partnership  or  trust, 
such  as  exists  in  this  case,  any  more  than  against 
a  tenant  in  common  without  ouster. 

Although  in  most  cases  a  claim  may  become 
stale  when,  after  great  length  of  time  elapsed, 
the  circumstances  or  condition  of  the  property 
itself  may  be  changed,  as  by  improvements,  or 
the  property  may  liave  gone  into  the  hands  of 
bona  fide  purchasers  or  incumbrancers,  or  on 
other  like  principles,  yet  this  cannot  as  easily 
occur  in  a  case  or  partnership  or  trust,  because 
the  same  principle  which  precludes  the  bar  of 
the  Statute  of  Limitations,  applies  with  equal 
force  to  preclude  the  charge  of  staleness. 

The  following  positions  seem  to  exhaust  the 
subject  of  staleness: 

Parties  standing  as  the  Seymours  do  in  this 
case,  can  never  be  permitted  to  charge  staleness 
against  the  opposite  parties,  grounded  on  their 
own  omission  to  do  any  act  which  they  under- 
took or  were  equitably  bound  to  do.  The  case 
from  5  Leigh  (V a.),  states  this  very  pointedly. 

And  as  to  Price  himself  in  this  regard,  he  is 
to  be  looked  to,  first,  as  touching  his  acts  done, 
actively;  and  secondly,  as  to  his  omission, 
passively.  As  to  the  first,  it  is  clear  that  he 
performed  everything,  and  more  than  the  con- 
tract required,  and  was  in  no  default  whatever, 
actively;  and  as  to  the  last,  there  was  on  his 
part  nothing  omitted  which  he  was  under  any 
obligation  to  do ;  and  the  delay  suffered  passively 
is  perfectly  explained  by  equitable  circum- 
stances, showing  it  to  have  been  a  necessity 
arising  from  the  very  nature  of  the  business 
and  concurrent  events  not  within  his  control. 

Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court: 

The  contract  which  lies  at  the  foundation  of 
this  suit,  was  entered  into  by  Jeremi^  Price 
and  Henry  Sej[mour  on  the  9th  of  May,  1835. 
Upon  looking  into  it  carefully,  we  find  it  con- 
tains the  following  provisions: 

Price  agreed  that  he  would  devote  his  time 
and  attention, and  exercise  his  best  judgment, in 
purchasing  lands  to  an  amount  not  exceeding 
$5,000,  in  the  States  of  Indiana,  Illinois  and 
Uliio.  and  in  the  Territories  of  Michigan  and 
Wisconsin,  or  in  such  of  them  as  he  should  find 
most  advantageous  for  the  interest  of  Seymour;  ' 
the  contracts  were  to  be  made  and  the  convey- 
ances to  be  taken  in  Seymour's  name ;  the  pur- 
chases were  to  be  made  after  full  and  careful 
search  for  the  most  profitable  investments  "  in 
or  near  the  sites  or  expected  sites  of  towns  or 
places  of  business,"  and  in  general  in  tracts  of 
land  of  moderate  extent ;  Seymour  agreed  to  fur- 
nish $5,000  wherewith  to  make  the  purchases 
contemplated :  that  the  land  so  purchased  should 
be  sold  within  five  years  from  the  date  of  the 
contract :  that,  after  charging  the  investment,  the 
taxes,  and  7  per  cent,  interest  on  the  investment, 
there  should  be  paid  to  Price  one  half  of  the  prof - 
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Its  which  should  be  made:  it  was  a^^reed  that 
this  half  of  the  profits  should  be  in  full  for 
Price's  services  and  expenses  of  every  kind  in 
making  the  explorations  and  searches.and  in  do- 
ing all  such  other  things  as  should  be  requisite 
and  proper  in  making  the  purchases:  the  pur- 
chases were  to  be  made  duriug  the  current  year: 
nothing  was  to  be  paid  by  Seymour  for  Price's 
services  or  expenses,  except  from  the  profits  as 
aforesaid.  The  premises  in  controversy  were 
bought  by  Price,  and  the  titles  vested  m  Sey- 
mour, pursuant  to  the  contract.  The  property 
consisted  of  2,440^  acres  of  land  in  the  State 
of  Illinois,  and  several  lots  in  the  Village  of  Jol- 
iet,  in  that  State. 

It  was  agreed  by  the  parties  to  this  suit,  that 
at  the  expiration  of  the  five  years  within  which 
the  premises  were  to  be  sold,  they  were  unsal- 
able, "and  that  it  is  entirelv  uncertain  how  much 
they  could  have  been  sola  for,  or  whether  they 
would  even  have  brought  enough  to  pay  the 
original  investment  and  interest. 

Before  the  commencement  of  this  suit  the 

Eroperty  had  become  very  valuable;  200  acres 
ad  been  sold  for  |69,200. 
Seymour  died  in  1837,and  Price  in  1864.  The 
five  years  within  wliich  the  property  was  to  be 
sold  expired  in  1840. 

The  duties  and  obligations  with  which  the 
contract  clothed  Price,  were  those  of  an  agent. 
He  was  to  make  the  requisite  searches  and  ex- 
plorations in  the  States  and  Territories  named, 
and  to  receive  and  invest  the  money  of  Seymour 
as  he  might  deem  best  for  Seymour's  interest. 
He  was  to  contribute  his  time,  labor,  skill  and 
judgment,  but  no  money  except  what  might  be 
expended  in  the  service  he  had  undertaken  to 
perform.  The  titles  were  all  to  be  taken  in  the 
name  of  the  principal,  who  was  to  advance  the 
money.  These  functions  were  performed  by 
Price.  His  duties  and  responsibilities  thereupon 
came  to  an  end,  and  those  of  Seymour  to  him 
commenced.  For  his  expenditures,  whatever 
they  mi^ht  be,  he  was  to  receive  no  immediate 
or  certam  return.  The  same  remark  is  applica- 
ble in  respect  to  his  labor  and  services,  and  the 
exercise  of  his  skill  and  judgment.  Everything 
to  be  done  by  the  agent  he  was  to  do,  without 
any  charge  to  his  principal. 

Seymour  was  to  receive  the  titles  of  the  prop- 
erty purchased,  as  if  the  purchases  Iiad  been 
made  by  himself  at  home.  All  the  burdens  in- 
cident to  the  acquisition  of  the  property  were 
to  be  borne  by  Price,  with  only  the  contingency 
of  re-imbursement  and  compensation  provided 
in  the  contract. 

The  lands  were  to  be  sold  within  five  years. 
It  is  not  stated  by  whom,  but  as  the  legal  title 
was  vested  in  Seymour,  the  duty  of  selling,  by 
the  clearest  implication,  devolved  upon  him. 
Price  had  no  power  to  move  in  the  matter,  nor 
to  exert  any  control,  except  the  right  to  insist 
that  the  property  should  be  sold  by  Seymour, 
within  the  time  limited.and  that  the  sales  should 
be  fairly  conducted.  Mann  v.  Butler,  2  Barb. 
Ch.,  368.  By  an  implication  equally  clear,  Sey- 
mour was  to  pay  all  the  taxes  upon  the  proper- 
ty which  might  accrue. 

It  is  proper  here  to  consider  the  legal  and 
equitable  relations  of  the  parties  arising  out  of 
the  contract. 

We  think  Seymour  took  the  legal  title  in  trust 
for  the  purposes  specified.    A  trust  is  where 
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there  are  rights,  titles  and  interests  in  property 
distinct  from  the  legal  ownership.  In  such  cases, 
the  legal  title,  in  the  eye  of  the  law, carries  with 
it,  to  the  holder,  absolute  dominion ;  but  behind 
it  lie  beneficial  rights  and  interests  in  the  same 
property  belonging  to  another.  These  rights, 
to  the  extent  to  which  they  exist,  are  a  charge 
upon  the  property,  and  constitute  an  equity 
which  a  court  of  equity  will  protect  and  enforce 
whenever  its  aid  for  that  purpose  is  properly  in- 
voked. 2  Story,  Eq.,  sec.  964:  Slf«rt  v.  MdtiA, 
2  Atk.,  612.  Interests  in  real  estate,  purely  con- 
tingent, may  be  made  the  subjects  of  contract 
and  equitable  cognizance,  as  between  the  prop- 
er parties.  Ph^fe  v.  WardeU,  5  Paige,  268; 
Armour  v.  Alexander,  10  Paige,  571.  The  ob- 
ject of  the  trust  here  was  to  sell  the  property 
within  the  time  limited  and,  after  deducting 
from  the  proceeds  the  outlay,  with  interest  and 
taxes,  to  pay  over  to  Price  one  half  of  the  res- 
idue. To  thid  extent,  Seymour  was  a  trustee, 
and  Price  the  cestui  gne  truit.  They  had  a  joint 
interest  in  the  property.  Seymour  held  the  legal 
title,  but  the  rights  of  Price  were  as  valid  in 
equity  as  those  of  Seymour  were  at  law. 

If  Seymour,  within  the  five  years,  had  con- 
veyed the  property  to  one  of  his  children,  by 
way  of  advancement,  or  to  a  stranger,  otherwise 
than  upon  a  bona  fide  sale  for  its  fair  value,  the 
grantee  would  have  taken  the  title,  subject  to 
the  trust  upon  which  Seymour  held  it,  and  a 
court  of  equity  would  have  followed  the  prop- 
erty and  dealt  with  it  in  all  respects  as  if  the  ti- 
tle had  still  remained  in  Seymour.  If  a  valid 
sale  had  been  made,  the  trust  would  have  fol- 
lowed and  bound  the  proceeds  in  like  manner 
as  it  bound  the  property.  OUt>er  v.  Piatt,  3 
How.,  401;  Taylor  y.  Plumer,  8  Maule  &  S., 
562:  Sweet  v.  Jaeocks,  6  Paige,  355;  Wylie  v. 
Caee,  16  How.,  4l6. 

Upon  the  death  of  Seymour,  the  legal  estate 
passed  to  his  devisees. 

The  principle  of  equitable  converuon  has  ao 
important  bearing  upon  the  case.  Equity  con- 
siders that  as  done  which  is  agreed  to  be  done. 
Money  which,  according  to  a  will  or  agreement, 
is  to  be  invested  in  land,  is  regarded,  in  equity, 
ns  real  estate;  and  land  which  is  to  l)e converted 
into  money,  is  regarded  as  money,  and  treated 
accordingly.  Anntice's  Admr.  v.  Brovnfi  Paige, 
448.  In  this  view  of  the  subject,  the  personal 
representative  of  Price  is  the  proper  person  to 
maintain  this  suit,  and  it  is  not  necessary  that 
his  heirs  at  law  should  be  parties. 

There  is  another  view  of  this  subject,  which 
we  think  may  properly  be  taken.  The  agree- 
ment  that  the  property  should  be  sold,  andnalf 
of  the  profits  paid  to  Price,  was  a  charge  upon 
the  property,  and  gave  him  a  lien  to  the  extent 
of  the  amount  to  which  he  should  t>e  found  en- 
titled upon  the  execution  of  the  agreement,  ac- 
cording to  its  terms.  The  principle  involved  in 
this  proposition  is  a  familiar  one  in  equity,  and 
constantly  applied  in  the  administration  of  its 
jurisprudence.  Pineh  v.  Anthony,  8  Allen,  589; 
Legard  v.  Hodge*,  1  Yes.,  Jr.,  477;  BmutdM  ▼. 
Breary,  2  Vern.,  482;  Gardner  v.  TovittAemi, 
Coop.  Ch.,  803;  2  Story,  Eq.,  sec.  1,  214-317; 
Dennton  v.  Morrit,  2  Edw.  Ch.,  37. 

It  is  insisted  by  the  appellees  that  the  con- 
tract made  the  parties  copartners  in  respect  (o 
the  lands  to  be  lK>ught.     We  cannot  adopt  I' 
view  of  the  subject.    The  adjudications  \  ' 
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betr  upon  it  nre  conflicting  and  irreconcilable. 
Tbe  can  of  BerOoU  ▼.  OMtmUh,  34  How. ,  636 
[85  U.  S.,  XVI., 788],  Is  conclusive  in  this  forum 
igiUDstthe  propoRiuon.  We  deem  it  sufficient 
to  refer  to  that  aulhority,  without  reproducing 
the  consideralions  which  control  the  judgment 
of  the  court. 

But  the  result  is  the  same  as  if  we  held  that 
the  parties  were  copartners.  In  that  event, 
Seymour  would  still  have  held  the  property  as 
trustee  for  the  firm,  according  to  the  rights  of 
the  respective  memliers.  And^rton  v.  Lemon, 
8N.  Y.,288. 

The  appellants  contend,  that  for  any  viola- 
tion of  the  contract  to  the  injury  of  Price,  he 
had  a  remedy  at  law,  and  that  neither  he  nor 
his  legal  representative  could  have  any  other. 

An  action  at  law,  sounding  in  damages,  may, 
undoubtedly,  be  maintained  in  such  cases  for 
the  breach  of  an  express  agreement  by  the  trust- 
ee, but  this  in  nowise  affects  the  right  to  pro- 
ceed in  equity  to  enforce  the  trust  and  lien 
created  by  the  contract.  They  are  concurrent 
remedies.  Either,  which  is  preferred,  may  be 
selected.  The  remedy  in  equity  is  the  better 
one.  The  right  to  resort  to  it,  under  the  cir- 
cumstances of  this  case,  admits  of  no  doubt, 
dtber  upon  principle  or  authority.  8uch,  in 
oar  judgment,  were  the  effect  and  consequences 
of  tbe  contract. 

At  tlie  end  of  the  five  years,  limited  for  its 
complete  fulfillment,  a  new  element,  not  antici- 
pated by  the  parties  and,  hence,  not  provided 
for,  intervened.  The  property,  if  then  sold, 
would  have  afforded  no  profit.  There  would 
have  been  nothing  to  divide.  It  is  uncertain 
whether  it  would  have  yielded  enough  to  re- 
imburse the  cost  and  interest.  According  to 
the  views  we  have  expressed,  there  was  a  trust 
and  lien  for  the  benefit  of  Price.  They  could 
be  destroyed  only  by  something  subsequently 
to  occur.  Either  Price  or  Seymour's  devisees 
might  have  insisted  upon  the  sale  of  the  prop- 
erty according  to  the  contract.  This  would 
have  eztinguShed  tbe  rights  of  both  parties 
touching  the  lands,  but  it  would  have  benefited 
neither.  There  would  have  been  no  profit  for 
either  party.  Price  would  have  lost  his  ex- 
penditures of  time,  money  and  skill.  The  dev- 
isees might  have  lost  the  interest  upon  the  in- 
vestment and,  perhaps,  a  part  of  the  principal. 

The  devisees  might  have  held  the  property, 
and  denied  that,  under  the  circumstances,  the 
tnut  subsisted  any  longer.  If  Price  acquiesced, 
hjs  rights  would  have  been  at  an  end. 

Price  might,  also,  have  expressly  or  tacitly 
abandoned  bis  claim.  This  would  have  worked 
the  same  result.  Both  parties  might  have  con- 
cluded to  continue  their  existing  relations,  and 
to  wait  for  a  more  auspicious  period  for  the  dis- 
posilion  of  the  property.  Their  interests  were 
the  same.  What  would  benefit  or  injure  one 
could  not  fail  to  have  the  same  effect  upon  the 
other*.  If  tbe  purchaseswere  judiciously  made, 
the  course  last  suggested  was  obviously  tbe 
wisest  and  best  for  both  parties.  Was  either  of 
the  alternatives  adopted?  And  if  so,  which  one? 

This  is  the  turning  point  of  the  case. 

The  burden  of  the  proof  as  to  the  two  form- 
er rests  upon  the  appellants. 

Upon  a  careful  examination  of  the  record 
we  have  failed  to  find  the  slightest  proof  of  any 
diKlaimer  by  the  devisees,  or  of  any  renuncia- 
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tion  by  Price.  If  such  evidence  exists  we  must 
suppose  it  is  contained  in  the  correspondence 
between  the  parties.  They  are  annexed  to  the 
bill  accounts,  showing  the  receipts  and  disbiirse- 
ments  of  Price  down  to  the  time  of  his  death. 
The  receipts,  after  the  death  of  Seymour,  com- 
mence on  the  24th  of  December,  1841,  and  termi- 
nate on  the  16th  of  June,  1854.  All  the  moneys 
were  received  from  Messrs.  John  F.  and  Hora- 
tio Seymour.  It  appears,  by  a  stipulation  in 
the  record,  that  the  sums  with  which  Price 
debited  himself  had  all  been  verified  by  com- 
paring them  with  the  original  receipts  in  the 
possession  of  the  counsel  of  the  appellants.  The 
Messrs.  Seymour  lived  in  the  State  of  New  York, 
and  Price  at  Chicago.  The  moneys  were  all  re- 
mitted by  checks.  It  is  apparent,  from  the  face 
of  the  accounts,  that  the  receipt  of  the  money, 
in  many  instances,  if  not  in  all,  must  have  been 
acknowledged  by  letter.  None  of  these  letters 
have  been  produced.  Why  not?  The  inference 
is  a  fair  one,  to  sav  the  least,  that  they  contain 
nothing  unfavorable  to  the  claim  of  the  appel- 
lee. This  negative  feature  of  the  case  is  not  un- 
deserving of  consideration.  If  Price,  neither 
by  expression  or  acquiescence,  did  anything  to 
impair  his  rights,  they  must  still  subsist  in  full 
force. 

We  think  there  la  proof  in  the  record,  that  he 
and  his  personal  representative  considered  the 
time  wiUiin  which  the  sales  were  to  be  made, 
prolonged  until  they  could  be  made  profitably, 
and,  that  in  all  other  respects,  the  contract  re- 
mainedasifit  had  originally  contained  this  mod- 
ification. 

We  can  hardly  conceive  how  the  devisees, 
who  advanced  the  money  to  pay  the  taxes,  and 
with  whom  Price  must  have  corresponded, could 
have  understood  his  position  differently.  It  is 
admitted  that  from  the  time  of  the  purchases 
down  to  the  time  of  his  death.  Price  had  the 
care  and  charge  of  the  property,  and  paid  the 
taxes  upon  it,  the  devisees  furnishing  the 
money.  His  accounts  are  long,  and  the  items  nu- 
merous. There  is  no  proof  that  he  ever  made 
any  charge  or  claimed  anything  for  his  services. 
His  accounts  are  silent  upon  the  subject.  How 
can  this  be  accounted  for,  unless  he  expected  to 
be  compensated  by  his  share  of  the  profits  of  tbe 
lands,  to  be  realized  when  the  proper  time  for 
selling  should  arrive? 

Upon  his  death.  High,  his  administrator,  suc- 
ceeded to  the  agency.  He  was  employed  by  the 
devisees,  and  performed  the  same  duties  as  his 
predecessor.  He  negotiated  the  sales  mentioned 
in  the  bill,  and  at  once  claimed  a  share  of  the 
profits  for  Price's  estate,  according  to  the  con- 
tract. The  claim  was  resisted  by  the  devisees, 
and  he  thereupon  instituted  this  suit. 

The  theory  insisted  upon  by  the  appellees  is 
consistent  with  all  the  evidence  in  the  case.  It 
is  in  conflict  with  nothing  which  has  been  de- 
veloped. It  is  alleged,  in  one  of  the  answers, 
that  Price  "never  pretended  to  the  defendants 
to  have  any  interest,  *  •  *  but  claimed  that  he 
ought  to  be  allowed  a  reasonable  compensation 
for  his  services  as  agent,  and  not  under  the  con- 
tract." When,  where,  and  how  was  the  claim 
made?  If  by  letter,  why  is  not  the  letter  pro- 
duced? The  fact  is  important,  but  the  allega- 
tion is  wholly  unsupported  by  anything  in  the 
record. 

The  answers  set  up  the  bar  of  the  Statute  of 
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Limitations.  Where  there  is  no  digclalmer  the 
Statute  has  bo  application  to  an  express  trust, 
such  as  we  have  found  to  exist  in  tms  case. 

It  is  said  there  is  a  misjoinder  of  parties  in  the 
bill  with  respect  to  the  executors  of  Seymour. 
The  doctrine  of  equitable  conversion  renders 
their  presence  in  the  case  necessary,  if  not  indis- 
pensaole.  If  the  objection  were  well  taken,  the 
bill  as  to  them  would  be  dismissed.  The  error 
would  have  no  other  effect. 

It  is  alleged,  also,  that  there  is  a  defect  of 
non-loinder  as  to  the  heirs  at  law  of  Price.  The 
application  of  the  same  doctrine  is  a  sufi9cient 
answer  to  this  objection. 

Conceding  that  the  appellee  is  entitled  to  have 
the  contract  specifically  executed,  the  appellants 
insist  that  the  court  below  erred  in  decreeing 
that  it  should  be  done  by  a  receiver  instead  of 
themselves.  There  being  a  trust  and  a  lien,  a 
court  of  equity  had  unquealionable  authority  to 
apply  its  flexible  and  comprehensive  jurisdiction 
in  sudi  manner  as  might  be  necessary  to  the 
right  administration  of  justice  between  the  par- 
ties. The  devisees  are  numerous.  The  death 
of  any  one  of  them  might  seriously  retard  and 
embairrass  the  execution  of  a  decree  shaped  as 
the  appellants  suggest.  The  appointment  of  the 
solicitor  of  the  appellants  as  receiver,  and  the 
stipulation,  which  appears  in  the  record,  that 
he  might  sell  at  private  sale,  protects  in  the  best 
manner  the  interests  of  all  concerned. 

The  court  below  held  that  the  contract  made 
the  parties  to  it  copartners,  and  the  decree  was 
framed  accordingly.  But,  as  the  provisions  of 
the  decree  conform  in  all  rnpects  to  our  views, 
this  theoretical  error  constitutes  no  ground  of 
revereal.  A  wrong  reason  was  given  for  what 
was  properly  done. 

The  litigation  appears  to  have  been  conducted 
in  a  spirit  of  candor  and  fairness  on  both  rides, 
which  is  eminently  creditable  to  the  parties. 

We  find  no  error  in  the  record,  and  Oie  decree 
of  the  Oireuit  Court  U  aj/irmed. 

Mr.  Juttice  Field,  dissenting,  delivered  the 
following  opinion: 

Mr.  Jiutiee  Nelson,  Mr.  Justice  Orier  and 
myself  dissent  from  the  judgment  of  a  majority 
of  the  court  in  this  case. 

The  decrees  appealed  from  are  founded  upon 
tne  iheorv  that,  by  the  agreement  of  May,  183S, 
Price  and  Seymour  became  copartners,  and  that 
the  property  purchased  was  copartnership  prop- 
erty. The  interlocutory  decree  declares  that 
Price,  by  virtue  of  that  agreement,  "was  en- 
titled, as  an  equal  copartner  in  the  property,  to 
one  equal  half  of  the  profits  made,or  to  be  made, 
from  the  sale  of  the  lands;"  that  the  lands  were 
purchased  by  Price  as  an  "investment  on  joint 
account  of  himself  and  said  Seymour,"  and  that 
the  sales  made,  and  to  be  made,  were  "to  be 
deemed  and  taken  as  made,  and  to  be  made,  on 
Joint  account."  And  in  the  final  decree  the  court 
administers  the  property  on  what  it  declares  to 
be  "just  partner^p  principles."  It  provides  for 
the  payment  out  of  the  fund  of  all  the  costs  and 
expenses,  and  that  "the  balance  which  shall  re- 
main [of  the  funds  then  on  hand],  being  clear 
profits  of  the  partnership  land  purchase  and 
sale  up  to  the  present  time,  be  equally  divided." 
And  it  speaks  of  "closing  and  settling  the  part- 
nership land  accounts,  so  far  as  the  sales  and 
collections  have  progressed." 
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And  the  case  was  presented  to  this  court  both 
in  the  oral  and  printed  arguments  of  counsel 
upon  the  question  whether  a  copartnership  waa 
created  between  Price  and  Seymour  by  the 
agreement  of  1886,  or  any  interest  vested  in 
Price  in  the  lands  purchased. 

We  shall  consider  at  some  length  both  parts 
of  this  question,  and  in  disposing  of  them,  we 
shall  dispose,  in  our  judgment,  of  the  entire 
merits  of  the  case. 

We  do  not  consider  the  agreement  as  creating 
any  partnership  between  the  parties,  or  as  vest- 
ing in  Price  any  interest,  legal  or  equitable,  in 
the  lands  purchased.  It  provides  simply  for 
services  to  be  rendered  by  Price  for  Seymour, 
and  a  contingent  compensation  to  be  made  to 
him  for  such  services.  It  stipulates  on  the  part 
of  Price,  that  he  shall  devote  his  time  and  beat 
judgment  to  the  selection  and  purchase  of  land 
to  an  amount  not  exceeding  $6,000,  in  certain 
designated  States  and  Temtories,  or  in  such  of 
them  as  he  may  find  most  advantageous  to  the 
interest  of  Seymour;  that  the  purchases  shall  be 
made  during  the  then  existing  year,  and  that 
the  contracts  of  purchase  shall  be  made  and  the 
conveyances  taken  in  the  name  of  Seymour;  and 
on  the  part  of  Seymour,  that  he  shall  fumiah 
the  16,000,  that  the  lands  purchased  shall  be 
sold  within  five  years  afterwards,  and  that  of 
the  profits  made  by  such  purchase  and  sale,  one 
half  shall  be  paid  to  Price,  and  be  in  full  for 
his  services  and  expenses.  And  as  if  to  prevent 
any  powible  misconstruction,  the  agreement 
closes  with  a  dechkration  that  no  payment  for 
those  services  or  expenses  shall  be  made  except 
from  euch  profits. 

By  the  express  terms  of  the  agreement  the 
ownership  of  the  property  was  to  be  in  Seymour; 
the  lands  were  to  be  selected  and  purchased  for 
his  general  interest,  and  the  title  was  to  be  taken 
in  his  name.  The  special  interest  of  Price  waa 
only  in  the  profits  as  a  means  of  compensation 
for  his  services ;  and  the  interest  was  not  in  prof- 
its which  might  be  made  at  any  time,  upon  any 
future  sale,  however  remote,  but  upon  a  sale 
within  five  years.  He  was  to  receive  for  hia 
compensation  one  half  that  might  be  realized 
above  cost,  interest  and  taxes,  from  the  rise  of 
the  property  within  that  period.  If  language 
is  tn  be  interpreted  in  its  natural  and  ordinary 
sense,  the  contract  means  that,  and  means  noth- 
ing more  nor  less.  The  purchases,  it  says,  shall 
be  made  during  the  present  year.  The  sale 
shall  be  made  within  five  years  from  that  time, 
and  one  half  the  profits  from  such  purchase  and 
sale,  not  from  pur(diases  or  sales  made  at  any 
other  time,  shaJl  be  paid  to  Price,  not  as  profits, 
but  as  compensation  for  his  services. 

The  provision  for  the  sale  in  five  years  was 
not  merely  directory  and  modal,  which  might 
be  waived  by  Price  without  affecting  his  rights. 
The  subsequent  clauses  securing  a  compensation 
to  him  are  limited  to  a  sale  within  the  period 
designated.  He  was  to  have  half  of  the  profits 
arising  upon  such  sale;  the  moiety  of  the  profits 
made  upon  such  sale  was  to  be  in  full  for  his 
compensation,  and  he  was  not  to  receive  any- 
thing for  services  or  expenses,  except  a  partici- 
pation in  the  profits  made  "as  aforesaid." 

To  one  who  is  familiar  with  the  liistory'  of 
the  growth  of  the  West,  there  is  nothing  singu- 
lar or  even  unusual  in  a  contract  of  this  kind. 
With  the  immense  tide  of  immigration  setting 
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ia  that  direction,  lands  of  cotanparalively  little 
ralue  one  day  aometimee  in  a  few  montlu  be- 
come the  sites  of  Tillages  and  cities,  and  tlie 
aource  of  affluence  to  their  possessors.  It  is  not 
atrange,  tlierefore,  tliat  in  1886,  a  year  some- 
what noted  for  its  speculative  tendencies,  a 
gentleman  of  capital  should  propose  to  one  of 
energy  and  expOTienoe  in  such  matters,  that  he 
advance  the  money,  and  the  latter  invest  it  in 
lands  in  the  States  and  Territories  of  the  West, 
"on  or  near  the  sites,  or  expected  sites,  of  towns 
or  places  of  business,"  upon  a  consideration  that 
the  latter  should  reoei  ve  by  way  of  compensation 
one  half  of  the  profits  wUch  might  be  made 
from  the  rise  of  the  property  id  v^ue  within  a 
des^nated  period. 

Nor  ia  there  anything  in  oontntcts  of  this 
character  which  imposes  the  obligations  or  con- 
fen  the  rights  of  copartners  between  the  par- 
ties. There  is  no  copartnership  where  the  rela- 
tionship between  the  parties  is  that  of  master 
and  servant,  or  of  employer  and  emploffi, 
though  the  compensation  of  the  latter  may  be 
in  proportion  to  the  profits,  or  be  paid  entirely 
oat  of  them.  Under  some  circumstances  par- 
ties thus  receiving  a  portion  of  the  profits  may 
be  held,  as  respects  third  persons,  subject  to 
the  liabilities  of  partners;  but  as  between  them- 
selves, and  in  the  adjustment  of  their  respective 
rights,  no  such  relation  obtains.  This  has  been 
tettled  law  for  more  than  half  a  century.  Thus, 
in  BMeth  v.  Blaiushwrd,  4  East,  144,  decided 
in  1W8,  the  plaintiff  had  furnished  goods  pur- 
chaaed  by  liim  on  credit,  to  one  Robinson,  the 
testator  of  the  defendants,  to  take  to  Africa  for 
parposes  of  trade,  upon  an  agreement  that  if 
any  profit  should  arise  from  the  adventure,  he 
ahould  have  one  half  for  his  trouble.  The 
plaintiff  having  paid  for  the  goods,  brought  an 
action  for  the  amount.  It  was  objected  in  de- 
fense, that  as  the  parties  were  to  divide  the 
profits,  if  any,  they  must  be  equally  liable  for 
any  loss,  and  that,  therefore,  a  partnership  was 
constituted  between  them.  But  the  objection 
was  not  sttstiuned,  and  Lord  EUenborough  said 
that  "  Quoad  third  parties  it  [the  agreement] 
was  a  partnership,  for  the  plaintiff  was  to  share 
half  the  profits;  but  as  between  themselves,  it 
was  only  an  agreement  for  so  much  as  a  com- 
penaaUon  for  the  plaintiff's  trouble  and  for  lend- 
ing Robinson  his  credit." 

In  Batard  v.  Bouwrd,  1  Story.  871,  this  doc- 
trine was  applied  to  a  case  where  one  of  two 
paitiee  agreed  to  devote  his  time  to  the  manage- 
ment of  the  concerns  of  factories  belonging;  to 
the  other  party,  for  one  fourth  of  the  proflte  of 
the  business  for  the  first  year,  and  one  third  of 
the  profits  for  each  year  after  until  the  expira- 
tion of  the  agreement,  which  portion  of  the 
profits  was  to  be  the  sole  reward  for  his  serv- 
ices. It  was  held  that  there  was  no  partnership 
between  the  parties.  "  A  mere  participation 
in  the  profits, "  said  Mr.  JuMee  Story,  "  will  not 
Roder  the  parties  partners  iiHer  use,  whatever 
itma^  do  as  to  third  persons,  unless  they  so  in- 
tend It  If  A  agrees  to  give  B  one  third  of  the 
profits  of  a  particular  transaction  or  business 
for  his  labor  and  services  therein,  that  may 
make  both  liable  to  third  persons  as  partners, 
but  not  as  between  themselves;"  and  he  refers 
in  Kppoet  of  the  doctrine  to  the  case  already 
dted  of  EetketA  v.  Blanehard. 

Sunilar  adjudications  have  been  repeatedly  I 
ItoSWAU.. 


made,  we  believe,  in  the  highest  courts  of  every 
State  in  the  Union.  Some  slight  differences 
exist  in  them  as  to  the  extent  in  which  a  par- 
ticipation in  tiie  profits  of  a  business,  by  way  of 
compensation,  will  render  a  party  liable  as  a 
partner  to  third  persons ;  but  there  is  entire  con- 
currence  in  the  conclusion  that  such  participa- 
tion alone  does  not  create  a  partnership  be- 
tween the  parties. 

In  Denns  v.  Oabot,  6  Met.,  88,  the  oues- 
tion  presented  to' the  Supreme  Court  of  Mas- 
sachusetts was,  whether  the  defendant,  Coop- 
er, was  a  partner  with  Cabot,  Appleton  & 
Co.  The  a^eement  between  them  was  sub- 
stantially this:  Cabot,  Appleton  &  Co.  were  to' 
furnish  Cooper  stock  to  be  manufactured  into 
cloth  at  his  mill  on  their  account,  and  Cooper 
was  to  manufacture  the  cloth  and  deliver  it  to 
them,  and  was  to  receive  from  them  a  stipu- 
lated sum  per  yard,  and  one  third  part  of  the 
net  profits  of  the  business.  It  was  held  that  the 
parties  were  not  partners,  either  between  them- 
selves or  as  to  third  persons;  that  the  agreement 
only  provided  the  manner  in  which  the  com- 
pensation to  Cooper  for  his  services  in  manu- 
factaring  the  doth  was  to  be  ascertained,  and 
that  he  had  no  title  to  any  share  of  the  cloth 
or  any  lien  thereon. 

In  Loomii  v.  MarihaU,  12  Conn.,  69,  a  case 
in  some  respects  similar  to  that  olDimny-v.  Oa- 
bot, was  before  the  Supreme  Court  of  Connec- 
ticut, and  the  liability  of  a  party  who  receives 
a  portion  of  the  profits  of  a  business  as  com- 
pensation for  his  services  was  very  elaborately 
and  ably  considered.  The  agreement  in  the 
case  was  sxisbtantially  this:  A  was  to  furnish 
B,  who  occupied  a  factorv,  a  supply  of  wool 
for  two  years,  to  he  manufacturea  into  cloths. 
B  agreed  to  manufacture  the  cloths,  and  to  de- 
vote the  use  of  the  factory  to  that  purpose,  and 
the  net  proceeds  of  the  cloths,  after  deducting 
incidental  expenses  and  charges  of  sale,  were 
to  be  divided  so  that  A  shouM  have  fifty-five 
per  cent,  and  B  forty- five  per  cent.  The  cost 
of  the  warp  used,  and  the  expense  of  insurance 
on  the  wool  or  cloths,  were  to  be  borne  by  them 
in  the  same  ratio,  and  in  case  of  destruction  of 
wool  or  cloth  by  fire,  the  amount  received  from 
the  insurance  was  to  be  divided  t)etween  them, 
according  to  the  loss  of  each.  It  was  held  that 
the  agreement  did  not  create  a  partnership  be- 
tween the  parties ;  that  the  case  was  properly 
referable  to  that  class  of  cases  in  which  one 
party  receives  a  share  of  the  profits  or  avails  as 
a  compensation  for  services  rendered,  labor  per- 
formeid,  and  expenses  incurred  in  the  business; 
and  the  court  observed,  that  if  it  ahould  hold 
that  the  agreement  constituted  a  partnership,  it 
would  change  the  existing  law  as  to  factors, 
brokers,  agents,  ship  masters  and  seamen,  who 
share  in  the  profits  by  way  of  compensation,  or 
in  lieu  of  wages,  and  introduce  great  perplexity 
in  the  adjustment  of  their  legal  rights  and 
remedies. 

Now,  if  a  party  does  not  become  a  partner 
with  others  in  business,  general  or  special, 
as  is  above  clearly  established  by  the  au- 
thorities, from  the  fact  that  by  way  of  com- 
pensation he  participates  with  them  in  the  prof- 
its of  the  business,  it  follows  that  he  does  not, 
by  reason  of  sudi  participation,  acquire  any  in- 
terest, legal  oreqtutable,  in  the  property  which 
constitutes  the  basis  of  the  business .   It  is  only 
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upon  the  theory  that  the  services  rendered  by 
uoe  party  are  to  be  considered  as  an  equivalent 
to  the  capital  advanced  by  the  other,  that  a 
common  interest  of  both  in  the  property  can  be 
asserted.  This  theory,  not  restinfi;  upon  any 
solid  foundation,  the  inference  deduced  there- 
from, of  course,  fails.  The  sharing  of  the  prof- 
its not  changing  Ihe  relation  of  the  party  as 
agent  to  the  one  who  furnishes  the  capital,  the 
ownership  of  the  property  acquired  by  such 
capital  is  not  affected.  The  case  of  Smith  v. 
Watson,  2  Bam.  &  C,  401,  is  conclusive  upon 
this  point.  In  that  case,  one  Sampson  (whose 
assignees  in  bankruptcy  were  the  plaintiifs) 
employed  one  Gill,  a  broker,  to  purchase 
whalebone  and,  by  agreement,  was  to  pay  him 
one  third  of  the  profits  made  on  the  sale  of  it 
for  his  trouble.  The  defendants  were  bankers, 
with  whom  Sampson  kept  bis  account;  and  the 
suit  was  brought  to  recover  an  amount  in  the 
defendant's  hands,  which  was  the  proceeds  of 
a  bill  drawn  by  Sampson  on  account  of  a  parcel 
of  whalebone  which  he  had  sold.  Gill  claim- 
ing to  be  a  partner  of  Sampson,  by  means  of 
the  agreement,  indemnifled  the  bankers  and  re- 
ceived the  money.  It  was  held  that  the  plaint- 
iffs, as  assignees  of  Sampson,  were  entitled  to 
recover.    Bayley,  J. ,  said : 

"A  right  to  share  In  the  profits  of  a  particu- 
lar adventure  may  have  the  effect  of  rendering 
a  person  liable  to  third  persons  as  a  partner  in 
respect  of  transactions  arising  out  of  the  par- 
ticular adventure,  in  the  profits  of  which  he  is 
to  participate;  but  it  does  not  give  him  any  in- 
terest in  the  property  itself  which  was  the  sub- 
ject-matter of  the  adventure.  Gill's  right  to 
claim  property  in  the  whalebone  must  arise  out 
of  the  terms  of  the  bargain  with  Sampson ;  and 
looking  to  them,  it  appears  clearly  that  it  was 
not  joint  property.  It  may  be  assumed  that  it 
was  purchased  in  the  name  of  Sampson  only, 
for  Gill  was  a  mere  agent,  and  was  to  have  a 
proportion  of  the  profits  in  lieu  of  brokcrace. 
Considering  the  question  in  this  view,  1  am 
clearly  of  opinion  that  Gill  had  no  property  in 
in  the  whalebone,  or  in  the  proceeds  of  the  bill." 
Holroyd,  J.,  said: 

"  Assuming  it  to  have  been  agreed  between 
Sampson  and  Gill  that  the  latter  should  make 
purchases  of  whalebone,  and  in  lieu  of  broker- 
age, should  have  one  third  of  the  profits  arising 
out  of  the  sales,  and  that  be  should  even 
bear  a  certain  proportion  of  the  losses,  I  am 
of  opinion  that  although  such  an  agreement 
might  make  Gill  liable  as  a  partner  to  third 
persons,  yet  that  it  did  not  vest  in  him  any  in- 
terest in  the  whalebone  purchased  with  the 
money  of  Sampson.  Such  an  agreement  would 
not  convert  that  which  was  obtained  by  the 
separate  property  of  Sampson  into  the  joint 
property  of  Sampson  and  Gill.  It  may  be  col- 
lected from  the  evidence,  that  the  latter  did  not 
furnish  any  part  of  the  money  required  to  pay 
for  the  whalebone,  and  that  the  contracts  for 
sale  were  not  made  in  his  name,  but  in  that  of 
Sampson,  for  Gill  was  to  act  as  broker  only, 
and  to  receive  a  share  of  the  profite  in  lieu  of 
his  brokerage.  The  money  paid  for  the  whale- 
bone being,  therefore,  Sampson's  separate  prop- 
erty, and  llie  contracts  being  made  in  his  name 
as  the  purcliaser,  the  property  in  the  thing  pur- 
chased would  vest,  by  virtue  of  the  contracts, 
in  liim alone." 
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There  is  no  difference  in  principle  between 
this  case  and  the  one  under  connderation.  Price 
was  employed  to  purchase  land,  and  Gill  was 
employed  to  purchase  whalebone.  Price  wat 
to  receive  one  half  of  the  profits  made  upon  a 
sale  of  the  land  for  his  services  and  expenaes, 
and  Gill  was  to  receive  one  third  of  the  profits 
on  the  sale  of  the  whalebone  for  his  troable. 
Gill  was  held  not  to  be  a  partner  with  Samp- 
son, who  employed  him,  or  to  have  any  Joint 
interest  with  him  in  the  whalebone,  and  upon 
the  same  principle  it  should  be  held,  in  onr 
judgment,  that  Price  was  not  a  partner  with 
Seymour,  and  did  not  possess  any  joint  interest 
with  him  in  the  land  purchased. 

If  the  decision  in  the  case  of  Smith  v.  Wat- 
ion  is  sound  law — and  it  has  not,  that  we  are 
aware  of,  ever  been  questioned,  but,  on  the 
contrary,  has  been  uniformly  approved  by  the 
highest  courts  of  England  and  of  the  United 
States — it  is  impossible  for  the  complainants  to 
sustain  the  present  suit.  The  suit  proceeds 
and  the  decree  is  rendered,  aa  we  have  here  al- 
ready staled,  upon  the  theory  that  Price  and 
Seymour  were  copartners,  and  that  the  prop- 
erty purchased  was  copartnership  property. 

We  have  shown,  as  we  think  conclusively, 
that  Price  was  not  a  copartner  with  Seymour 
under  the  contract  between  them,  and  that  he 
did  not  possess  any  interest  with  him  in  the 
lands  purchased,  but  that  the  lands  constituted 
the  separate  property  of  Seymour.  Price  was, 
it  is  true,  interested  in  the  profits  to  be  made  in 
the  sale  of  the  land,  according  to  the  terms  of 
the  agreement.  It  is  not,  however,  the  interest 
of  a  partner,  but  the  interest  which  every  party 
to  an  executory  contract  has  in  lisving  the  stip- 
ulations in  his  favor  performed  by  the  other 
party.  A  personal  action  against  the  delin- 
quent party,  or  his  personal  representatives,  is 
the  remedy  for  the  breach  of  an  agreement  of 
this  character.  Resort  can  be  haia  to  equity 
only  when  special  circumstances  intervene  to 
render  the  action  at  law  unavulable.  Undoubt- 
edly Price  could  have  maintained  an  adioa  at 
law  against  the  representatives  of  Seymour  had 
a  sale  of  the  property  been  refused  within  the 
five  years  specified  in  the  agreement,  and  re- 
covered, as  damages,  a  sum  equal  to  one  half 
the  difference  between  the  value  of  the  property 
and  the  amount  of  its  cost,  interest  therecMi. 
and  expenses.  Tliat  he  did  not  institute  any 
such  action,  or  make  any  claim  upon  them,  is  ex- 
plained by  the  admission  accompanying  the 
record,  that  the  property  was  at  tliat  time  un- 
salable, and  that  it  was  uncertain  whether,  if  a 
sale  could  have  been  made,  it  would  haw 
brought  enough  to  repay  the  original  invest- 
ment and  interest.  The  subsequent  conduct  cd 
Price  shows  very  clearly  that  he  regarded  his 
right  to  compensation  dependent  upon  thb  poa- 
sibility  of  effecting  a  sale  at  a  profit  at  that  time. 
He  lived  until  July,  1854,  more  that  fourteen 
years  after  the  expiration  of  the  five  years,  aad 
he  never  asserted  any  claim  under  the  contract. 
He  never  requested  that  the  lands  be  sold,  or 
asserted  any  interest  in  them  or  their  proceeds. 
He  uniformly  treated  the  contract  as  at  aa  cad, 
and  the  heirs  Sevmour  as  the  exclusive  owaon 
of  the  land  and  its  proceeds.    He  subseqaaal^ 

acted  as  agent  for  them  in  paving  taxes  iq 

the  property.    He  lived  near  the  pn^Mrty.  i 
it  was  natural  that  he  sltould  oe  tmtSk 
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for  that  purpose.  Bui  if  funds,  even  of  tri 
fling  amounts,  were  not  forwarded  to  him,  be 
did  not  advance  the  money,  but  allowed  the 
property  to  be  sold.  It  is  difficult  to  reconcile 
this  conduct  with  the  theory  that  he  considered 
himself  at  the  time  as  having  a  claim  either 
npon  the  land  or  its  proceeds.  Anditisstill  more 
difficult  to  account  for  his  entire  silence  to  all 
the  world,  to  his  own  relatives  and  agents,  as 
well  as  to  the  heirs  of  Seymour,  respecting  any 
claim  upon  the  property  or  its  proceeds,  if  he 
considered  that  in  fact  he  possessed  any.  It 
remained  for  the  administrator  of  his  estate, 
nearly  three  years  after  his  death,  to  discover 
that  he  possessed,  during  his  life,  unknown  to 
himself,  large  and  valuable  interests  in  prop- 
erty which  he  had  purchased  for  others,  and  in 
their  name  twenty-two  years  before.  The  claim 
now  asserted  is  contrary  to  the  express  terms  of 
the  contract,  and  the  construction  given  to  it 
by  Price  himself.  And  even  the  administrator 
acted  as  agent  for  the  heirs  in  paying  taxes 
upon  the  property  and  In  negotiating  sales  for 
them  until  he  made  the  discovery  of  the  sup- 
posed rights  of  his  intestate. 

It  is  urged,  as  an  objection  to  the  case  made  by 
the  defendants,  that  they  did  not  produce  the 
letters  of  Pric«  to  them.  It  is  assummed  with- 
out any  intimation  to  that  effect  on  the  part  of 
the  complainant,  that  these  letters  might  have 
contained,  and  not  being  produced,  must  be 
presumed  to  have  contained,  something  against 
the  interests  of  the  defendants.  The  objection 
may  be  answered  by  the  suggestion  that  the 
complainant  did  not  produce  the  letters  of  the 
heirs  of  Seymour  to  Price.  If  they  had  con- 
tained any  recognition  of  the  claim  now  assert- 
ed in  behalf  of  Price's  estate,  there  be  no  doubt 
that  they  would  have  been  brought  forth.  If  it 
be  proper  to  invoke  presumptions  in  respect  to 
the  contents  of  papers  not  produced,  even  when 
not  called  for.the  presumption  against  the  claim 
of  the  complainant  must  be  regarded  as  very 
great.  It  is  liighly  improbable  that  no  allusion 
would  be  made  by  the  heirs  of  Seymour  to  the 
interest  of  Price  in  the  property,  or  to  his 
claiming  an  interest,  during  a  correspondence 
of  fourteen  years,  if,  in  truth,  he  possessed  or 
claimed  any. 

The  case  of  SUna  v.  Bobinion,  24  111.,  582, 
decided  by  the  Supreme  Court  of  Illinois,  pre 
aents  similar  features  to  the  one  under  consid- 
eration, and  is  authority  upon  the  point,  that 
the  remedy  of  Price,  if  the  sale  within  the  five 
years  bad  been  refused,  was  at  law,  for  breach 
of  the  contract,  and  not  in  equity.  The  case 
was  this:  Robinson  was  the  owner  of  a  block 
of  land  in  or  near  Chicago,  and  it  was  agreed 
between  him  and  one  Ralhway  that  the  block 
should  be  subdivided,  and  that  Rathway  should 
dispose  of  the  lots  for  one  fourth  cash,  the  re- 
mainder to  be  secured  by  notes  payable  in  one, 
two  and  Uiree  years,  with  interest,  Robinson  to 
give  bonds  for  deeds  on  receiving  the  notes, 
and  to  execute  conveyances  when  the  notes 
were  paid.  Out  of  the  proceeds  obtained  Rob- 
iosoD  was  to  receive  the  purchase  money  of  the 
bb>ck  with  interest,  and  the  balance  was  to  be 
equally  divided  between  the  parties;  and  for 
bis  ahare  upon  this  division  Rathway  was  to 
plat,  survey,  or  subdivide  the  block,  and  ad- 
vertise and  sell  the  same  at  his  own  expense. 
Rathway,  under  the  agreement,  subdivided  the 
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block  into  lots,  and  sold  a  portion  of  them, 
when  Robinson  stopped  the  sale,  and  refused  to 
allow  any  further  sale,  or  to  execute  any  more 
title  papers.  Rathway  having  died,  his  heirs 
and  personal  representatives  nled  their  bill  to 
compel  a  performance  of  the  agreement.  The 
court  held  that  by  the  agreement  Rathway  did 
not  acquire  any  vested  interest  in  the  land  itself, 
and  if  he  was  prevented  from  executing  his 
part  of  the  agreement,  he  had  his  remedy  by 
an  action  at  law  for  damages,  and  that  his 
remedy  was  clearly  not  in  ecjuity.   ' 

The  diffprence  between  this  case  and  the  one 
under  consideration  is  circumstantial;  the  prin- 
ciple is  the  same  in  both.  The  services  ren- 
dered in  each  were  the  meritorious  cause  for  the 
compensation  to  be  made  by  the  owner  of  the 
land.  In  the  case  cited  it  was  the  platting,  sur- 
veying, Bulidividing,  advertising,  and  selling 
the  land ;  in  the  case  at  bar  it  was  the  selection 
and  purchase  of  the  land.  The  difference  in 
the  services  is  not  material.  The  contract  stip- 
ulating for  the  services  in  the  cases  cited  cre- 
ated in  Rathway  no  interest  in  the  land  was  held 
by  Robincon ;  and  for  the  same  reason  the  con- 
tract in  thp  case  at  bar,  in  our  judgment,  cre- 
ated in  Price  no  interest  in  the  land  held  by 
Seymour.  If  Price  possessed  no  such  interest, 
there  can  be  no  pretense  that  the  land  was  sub- 
ject to  any  trust  for  his  benefit. 

In  our  judgment  the  decree  below  should  be 
reversed  and  the  bill  dismissed. 

Clted-2  Diss.,  840;  33  Ind.,  77. 


CHARLES  P.  8TANSBURY,  Appt., 


THE  UNITED  STATES. 

(See  B.  C,  8  WaU.,  83-87.) 

Seeretary  of  Interior,  promise  of —additional  pay 
to  offleert—derlu. 

The  written  promise  of  the  Secretary  of  the  In- 
terior is  not  a  binding  obligation  on  the  govern- 
ment, whore  no  authority  of  law  existed  for  the 
promise. 

The  Aft  of  August  23, 1842,  declares  that  no  offi- 
cer of  the  government,  drawing  a  flzed  salary, 
shall  receive  additional  compensation  for  any 
servioe. 

The  atiove  Act  embraced  olerlm  in  the  depart- 
ments, and  its  operation  has  not  t>een  withdrawn 
from  them  by  the  12tb  section  of  the  Act  of  Aug. 
20,  1842. 

[3fr.  JugUet  Pisld  did  not  sit  in  this  cause.] 

[No.  101.] 
Argued  Mar.  8,  1869.      Decided  Mar.  Si,  1869. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Mr.  Robert  B.  Caverly,  for  appellant: 

The  defendants  interposed  the  Statute  of 
Aug.  28,  1842,  sec.  2  (5  Stat,  at  L.,  510).  as  a 
bar  to  petitioner's  claim. 

But  petitioner  insists  that  if  the  above  Act, 
at  its  passage  had  any  reference  to  clerks  in 
the  departments,  it  has  been  repealed  so  far  as 
it  related  to  them  by  subsequent  enactments. 

It  was  repealed  'as  to  tnem  by  the  Act  of 
Aug.  26,  1842,  sec.  12,  5  SUt.  at  L.,  525. 

'This  Act  enacts  an  independant  rule  for 
clerks  or  other  oflScers  in  the  departments.    It 
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refuses  pay  to  them  for  doing  the  duties  of 
other  clerks  or  officers,  and  refuses  to  pay  them 
for  extra  services  of  any  kind. 

By  this  Act  the  former  Act  is  repealed  as  to 
clerks,  because  it  prescribes  a  rule  involving 
the  same  subject-matter. 

B(M-iUt  V.  King,  12  Mass.,  545;  EttU  v. 
Pa^,  1  Pick,  45. 

While  this  Act  declares  that  a  clerk  shall  have 
no  pay  for  services  done  in  the  place  of  another, 
and  no  extra  allowance  whatever,  it  also  in  its 
legitimate  effect  declares  that  a  clerk  may  have 
pay  on  a  special  contract  in  a  distinct  service, 
foreign  to  clerkships  and  extra  allowances. 

These  statutes,  we  submit,  were  never  intended 
to  prevent  the  holding  of  two  distinct  offices  at 
the  same  time,  the  one  entirely  fortiign  to  the 
other.    And  it  has  been  so  adjudged. 

Dev.,  42;  Cmvcerie  v.  U.  8.,  21  How.,  470 
(62  U.  8.,  XVI.,  194),  6  Op.  Crittenden,  Atty- 
Gen.,  765;  6  Op.  Gushing,  Atty  Gen.,  83;  8 
Op.  Gushing,  Atty-Gen.,  825,  and  cases  there 
cited;  9  Stat,  at  L.,  100.  Aug.  81,  1852. 

The  Statute  of  Aug.  28,  1842,  relied  upon  as 
a  bar  to  petitioner's  recovery,  is  in  dero^tion 
of  private  rights,  and  is  to  be  construed  strictly. 

U.  a.  V.  Hunter,  1  Pet.  (G.  C.),  10;  Smith  v. 
Bpoontr,  8  Pick.,  280;  Sprague  v.  Bird»aU,  2 
Cow.,  419;  Sewall  v.  Jom$,  9  Pick.,  414. 

As  against  an  equitable,  meritorious  claim, 
it  can  have  no  operation  by  implication. 

Both  of  said  Aets  appear  to  have  been  re- 
pealed by  subsequent  Acts. 

See,  Act  1852,  10  Stat,  at  L.,  100,  sec.  18, 
and  Act  1853,  10  SUt.  at  L.,  211,  sec.  8. 

If  the  Acts  of  1842  have  been  repealed  even 
since  the  contract,  then  we  submit  that  such 
repeal  is  by  legal  construction  to  have  a  retro- 
active operation,  and  the  petitioner  would  be 
allowed  to  recover  by  the  rules  of  common  law 
and  equity,  the  same  as  If  such  repealed  stat- 
utes had  never  existed. 

The  Act  of  Aug.  81,  1852,  proves  what  con- 
struction Congress  gave  to  the  former  Acts  in 
question,  to  wit:  that  up  to  that  time  clerks 
could  hold  two  distinct  offices  at  the  same  time 
and  take  pay  accordingly ;  hence,  this  Act  for- 
bids it,  if  the  clerk  or  officer  is  already  receiv- 
ing |2,600,  but  not  otherwise. 

Petitioner  having  l>een  commissioned  to  per- 
form a  distinct  agency  in  a  foreign  country, 
such  agency  is  to  be  regarded  as  inconsistent 
with  a  clerkship  here.  His  clerkship  for  the 
time  was  in  fact  suspended  during  bis  nine 
months'  absence,  although  the  $100  per  month 
was  not  withheld  from  his  family  during  pe- 
riod. 

Meurt.  Wm.  M.  BmrU,  Am/Om.,  T.  L. 
BiOaiy,  A»st.  Atty-Gen.,  and  T.  H.  Talbot,  for 
appellee: 

(The  court  declined  to  hear  an  oral  argu- 
ment for  the  appellee.) 

I.  No  authority  of  law  existed  for  the  prom- 
ise stated  in  the  alleged  appointments  made  by 
the  Secretary  of  the  Interior,  of  Apr.  25,  1851. 

II.  The  absence  of  any  appropriation  for 
paying  this  claim  stated  by  the  Secretary  of  the 
Interior,  was  a  lawful  reason  for  not  paying  the 
same,  which  furnished  no  ground  for  a  petition 
to  the  Court  of  Claims. 

III.  The  allowance  of  this  claim  was  posi- 
tively prohibited  by  sec.  2  of  the  Act,  Aug. 
28,  1842  (Vol.  v.,  p.  510);  this,  notwilhstand- 
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ing  the  passage  of  sec.  12,  of  the  Act  Aug.  26, 
1842  (Vol.  v.,  p.  625). 

IV.  It  is  also  prohibited  by  sec.  8,  of  the 
Act.  March  8.  1839  (Vol.  V.,  p.  349).  Sopt 
V.  U.  a.,  10  How.,  141. 

Mr.  Jtutiee  Davia  delivered  the  o^inioa  of 
the  court: 

This  suit  is  brought  to  recover  for  services 
rendered  under  the  following  circumstances: 

In  1851,  the  appellant  was  appointed  by  the 
Secretary  of  the  Interior  an  ^nt  to  proceed  to 
Europe  and  prepare  for  the  department  an  ac- 
count of  the  London  Industrial  Exhibition;  in 
which  employment  he  was  engaged  in  London 
and  subsequently  at  Washington,  in  the  prepa- 
ration of  his  report  for  a  period  of  seventeen 
months;  but  during  all  the  time  of  this  service, 
he  held  his  place  and  drew  his  pay  as  a  cleric 
in  the  Interior  Department. 

The  Secretary  promised  in  writing  to  pay 
his  expenses  and  allow  him  a  reasonable  com- 
pensation for  bis  services.  The  actual  expenses 
of  the  agency  were  paid,  but  nothing  more;  of 
which  treatment  theappellantcomplains,and  in- 
sists that  the  written  promise  of  the  Secretarr  to 
pay  him  the  value  of  his  services,  is  a  binding 
obligation  on  the  government.  But  not  so,  for 
no  authority  of  law  existed  for  the  promise. 
The  Secretary  could  not  pay  the  clium,  because 
there  was  no  appropriation  to  pay  it.  and  he 
was  not  authonzed  by  Congress  to  create  an 
agency  to  perform  the  service  in  question.  He 
undoubtedly  acted  in  good  faith  with  Stansbury, 
and  supposed  that  Congress  would  approve  the 
mode  he  adopted  for  obtaining  useful  informa- 
tion, and  ratify  his  proceedings;  and  his  prom- 
ise, under  the  circumstances,  must  be  condd- 
ered  as  a  dependent  one,  to  taike  effect,  if  Con- 
gress appropriated  money  to  enable  him  to  com- 
ply wiUi  it.  Congress  having  failed  to  make 
the  appropriation,  the  Secretary  was  justified 
in  refusing  to  pay  the  claim. 

But  he  was  justified  in  his  refusal  on  another 
KTOund.  The  payment  of  the  claim  was  for- 
bidden by  positive  law. 

The  2d  section  of  the  Act  of  August  SSd, 
1842,  declares  that  no  officer  of  the  ^vem- 
ment,  drawing  a  fixed  salary,  shall  receive  ad- 
ditional compensation  for  any  service,  unless  it 
is  authorized  by  law  and  a  specific  appropria- 
tion made  to  pay  it.  When  Stansbury  was  ap- 
pointed in  1851,  this  law  was  in  force,  and  af- 
forded notice  to  all  employe*  of  the  govern- 
ment, of  the  policy  of  Congress  on  the  subject 
to  which  it  relates.  The  law  was  passed  to 
remedy  an  evil  which  had  existed,  of  detailing 
officers  with  fixed  pay  to  perform  duties  out 
side  of  their  regular  employment,  and  paying 
them  for  it,  when  the  government  was  entitled, 
without  this  double  pav.  to  all  their  services. 
The  law  prohibited,  and  intended  to  do  so,  the 
allowance  of  such  claims  as  these,  made  by 
public  officers,  for  extra  compensation,  on  the 
ground  of  extra  services. 

But  the  appellant  insists,  if  the  above  Act  em- 
braced clerks  in  the  departments,  its  operation 
has  been  withdrawn  from  them  by  the  I2>h 
section  of  the  Act  of  26th  of  August,  1842.  It 
is  difficult  to  fee  how  this  conclusion  is  reached, 
because  this  section  refuses  to  pay  clerks  or 
other  officers,  in  the  departments,  for  doing  the 
duties  of  other  clerks  or  offlcen.  and  refuses, 
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foitlier,  to  pay  them  (or  extra  services  of  any 
kind. 

There  is  no  inconsistency  between  the  pro- 
Tiiions  of  the  two  Acts,  which  were  passed  with- 
in a  few  days  of  each  other,  and  were  parts  of 
a  system,  intended  for  the  guidance  of  those  in 
the  employ  of  the  government.  These  provis- 
ions furnished  notice  to  all  in  authority,  that 
in  no  event  could  clerks  in  the  departments  be 
paid  for  doing  the  work  of  their  fellow-clerks, 
nor  could  they  be  paid  for  any  other  service, 
unless  it  was  authorized  by  law  and  followed 
l^  an  appropriation  to  pay  for  it. 

Stansbuiy  s  appointment  was  not  authorized 
by  law,  nor  was  there  any  appropriation  to  pay 
for  the  servicee  which  he  expected  to  render 
the  dqMutment 

It  (ollowa,  therefore,  that  the  transaction  be- 
tween Secretary  Stuart  and  himself  was  in  vio- 
lation of  the  statute  and  cannot  be  the  founda- 
tion of  an  action. 

Judgment  affirmed. 

Clted-lQBU.S.,a8. 


CHARLES  GIBSON,  PIff.  in  Err., 

V. 

CHARLES  P.  CHOUTEAU  ahd  JULIA 
MOFFIT,  Devisees  of  I*ibrrb  Choutbac, 
Deceased. 

(See  S.  C,  8  WaU.,  8U-818.) 

Jvriidietion  over  itate  judgment* — opinion,   or 
argument,  not  retorted  to. 

Wbere  the  record  shows  that  the  state  court  must, 
In  renderiofT  ]ud(rment,  have  passed  upon  seveml 

aaestions.  only  one  of  which  u  ground  of  Juritdlc- 
on  in  this  court,  and  It  does  not  appear  that  tbe 
deddoa  was  necnwnrUy  on  that  question,  this  court 
has  no  iurladlotlon. 

Neltber  the  opinion  of  the  state  court  nor  the  ar- 
vument  of  counsel  can  be  resorted  to  for  the  pur- 
pose of  ahowlns  that  a  question  of  Federal  cogoi- 
anoe  was  decided  by  the  state  court. 

[No.  102.] 
Argued  Mar.  9, 1860.      Decided  Apr.  IS,  1869. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Miasouil. 
The  histoiy  and  a  statement  of  the  case  ap- 
pear in  the  opinion  of  the  court. 

Meter*.  John  D.  MePheraon  and  CIum. 
QIlMon  (plaintiff  in  error,  p.  p.),  for  plaintiS 
ineiTor. 

Mettn.  Britton  A.  HUl.  L.  F.  Bogy,  and 
Okrrar  tt  Bhepteg,  for  defendants  in  error. 

Mr.  Juttiee  Killer  delivered  the  opinion  of 
the  court: 

The  first  question  to  be  decided  in  this  case, 
which  is  a  writ  of  error  to  the  Supreme  Court 
of  lliasouri,  is  whether  there  is  jurisdiction  in 
this  court. 

The  record  shows  that  plaintiff  below,  who 
Is  also  plaintiff  here,  filed  his  petition  in  the 
Land  Court  of  St.  Louis,  claiming  to  recover  of 
the  defendants  a  tract  of  sixty-four  acres  of 
land.  He  states  that  Mrs.  Mary  McRee  was, 
prior  to  Aug.  30, 1802,  invested  with  the  title  by 
the  United  States,  and  on  that  day  conveyed 
the  same  to  him. 

The  defendants  answer,  denying  plaintiff's 
tight  to  the  possession,  denying  that  he  has  the 
title,  denying  His.  McRee's  title,  setting  up  the 
8ee8  Wau- 


Statute  of  Limitations  and  alleging  that  (he  title 
acquired  by  plaintiff  was  so  acquired  as  agent 
of  defendants,  and  in  fraud  of  their  rights.  To 
this  the  plaintiff  filed  two  or  three  replications, 
going  into  a  minute  history  of  the  transaction 
in  which  the  fraud  was'supposed  to  have  origi- 
nated, and  denying  it  wholly. 

On  these  pleadings  the  case  was  tried  by  the 
court  without  a  jury,  and  the  issue  was  found 
for  plaintiff,  his  damages  assessed  at  $600,  and 
Judgment  rendered  for  that  sum  and  for  the 
possession  of  the  land.  A  bill  of  exceptions,  of 
eighty  pages,  was  signed,  which  is  found  in 
the  record,  filled  with  surveys,  decrees  and  tes- 
timony of  witnesses,  some  of  which  is  evidently 
directed  to  the  questions  of  fraud  made  in  the 
pleadings.  It  also  contains  some  ten  or  twelve 
prayers  for  instruction  by  plaintiff,  which  were 
refused  by  the  court  as  rulings  of  law  which 
relate  to  the  validity  of  plainUff's  title.  Also  an 
instruction  given  by  the  court  to  the  effect  that 
the  patent  m  the  United  States  to  Mrs.  McRee 
invested  her  with  the  title  which  her  deed  trans- 
ferred to  plaintiffs,  and  that  the  patent  having 
issued  within  the  ten  years  next  preceding  the 
commencement  of  the  suit,  the  Statute  of  Lim- 
itations could  not  be  relied  on  as  a  bar. 

On  this  record  the  case  was  carried  to  the 
Supreme  Court  of  the  State,  where  it  was  "  af- 
firmed in  all  things,"  Dec.  8, 1866.  Three  days 
after  this,  a  motion  for  rehearing  was  filed, 
which  was  granted  on  the  10th  day  of  the  same 
month,  and  the  judgment  of  affirmance  set 
aside  and  the  cause  ordered  to  be  docketed  for 
a  rehearing.  This  rehearing  was  had  in  March, 
1867,  and  m  April  the  following  judgment  was 
entered: 

Charles  Oibson,  Betpondent,  "I 

e.  1 

Rerre  Chouteau,  Jr.,  C.P.  Chouteau,  j 

and  John  Cook,  AppeUani*.         j 

"  Now  again  come  the  parties  aforraaid  by 
their  respective  attorneys,  and  the  court  being 
now  sufficiently  advised  of  and  concerning  the 
premises,  doth  consider  and  adjud^  that  the 
judgment  rendered  herein  by  the  said  St.  Louis 
Land  Court  bereversed.annuUedand  for  naught 
held  and  esteemed;  that  the  respondent  tue 
nothing  by  his  suit  in  this  behalf,  but  that  the 
appellants  go  thereof  without  day,  and  recover 
of  the  said  respondent  their  costs  and  charges 
here  expended,  and  have  execution  therefor. 
Opinion  filed." 

It  is  proper  to  slate  that  by  the  Code  of  Prac- 
tice in  Uie  State  Courts  of  Missouri,  an  equitable 
defense  may  be  set  up  in  a  common  law  action, 
there  bdng  no  separate  chancery  jurisdiction  in 
those  courts. 

The  matter  claimed  by  plaintiff  to  have  been 
decided  against  him  in  the  Supreme  Court  of 
Missouri,  which  gives  this  court  jurisdiction  is: 
that  the  Statute  of  Limitations  of  that  State  ran 
against  the  title  of  plaintiff  while  the  same  was 
in  the  United  States,  and  before  it  had  been 
transferred,  by  the  patent  of  1862,  to  Mrs.  Mc- 
Uee.  The  question  now  to  be  conmdered  is, 
whether  we  can  see  from  this  record,  either  by 
express  words  or  by  necessary  legal  intendment, 
that  the  court  did  decide  that  proposition. 

The  record  presented  to  the  Supreme  Court 
questions  the  validity  of  Mrs.  McRee's  title,  the 
transfer  of  her  title  to  plaintiff,  the  trust  as- 
serted by  which  plaintiff's  title  inured  to  the 
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benefit  of  defendants,  and  the  Statute  of  Limita- 
tions. On  all  these  the  court  below  must  have 
found  for  plaintiff,  for  such  a  finding  was  es- 
sential to  his  recovery.  The  first  judgment  of 
the  Supreme  Court  affirming  the  Judgment  of 
the  Land  Court  must  also  have  found  all  these 
issues  for  the  plaintiff. 

We  are  asked  now  to  hold  that  the  second 
judgment  of  the  Supreme  Court,  which  reversed 
that  of  the  Land  Court,  was  founded  on  the 
question  of  limitation.  If  we  look  to  the  lan- 
guage used  in  the  judgment  of  the  court  in  set 
ting  aside  its  judgment  of  afl3rmance  and  grant- 
ing a  rehearing,  or  in  the  final  judgment  of  re- 
versal, we  can  see  nothing  to  justify  that  in- 
ference. 

This  court  has  decided,  in  the  case  of  RecUrr 
▼.  AihUy,  6  Wall.,  142  (73  U.  S..  XVIII.,  733], 
following  WiUiami  v.  Nmrit,  12  Wheat.,  117, 
that  the  opinion  of  the  court  cannot  be  resorteid 
to  for  the  purpose  of  showing  that  a  question 
of  Federal  cognizance  was  decided  by  the  state 
court.  In  the  present  case  it  is  said  that  the 
application  for  a  rehearing  was  based  exclu- 
sively on  the  question  of  the  Statute  of  Limita 
tion.  That  which  is  here  called  a  motion  for  a 
rehearing  is  merely  an  argument  of  counsel  set- 
ting forth  numerous  decisions  of  the  courts,  and 
many  reasons  of  counsel  why  the  statute  should 
be  held  to  be  a  bar;  and  it  insists  that  this  ques- 
tion had  not  received  suflJcient  attention  at  the 
hands  of  the  court.  It  is  not  easy  to  see  how 
this  argument  can  be  regarded  as  a  part  of  the 
record  of  the  case.  It  can  have  no  better  claim 
to  be  so  regarded  than  the  opinion  of  the  court, 
which  accompanies  the  record. 

If,  however,  it  could  be  treated  as  part  of  the 
record,  it  affords  no  conclusive  evidence  that 
the  rehearing  was  granted  on  that  ground. 

But  if  we  could  mfer  that  the  rehearing  was 
granted  because  the  court  was  of  opinion  that 
it  had  not  well  considered  that  question,  it  is  to 
be  remembered  that  the  re-argument  took  place 
four  months  afterwards,  that  there  is  nothing 
to  show  what  might  then  have  been  presented 
by  counsel  on  either  side,  or  what  might  have 
been  considered  by  the  court,  for  the  case  was 
fully  opened,  by  setting  aside  the  former  judg- 
ment, to  every  consideration  which  could  right- 
fully influence  the  decision.  It  is  hardly  a 
reasonable  inference,under these  circumstances, 
that  the  court  did  decide  the  case  on  the  ques- 
tion of  the  Statute  of  Limitation,  and  certainly  it 
does  not  appear  that  the  case  was  necessarily  de- 
cided on  that  question,  or  that  the  proposition 
was  essential  to  the  judgment. 

It  is  our  opinion,  therefore,  that  under  the 
repeated  decisions  of  this  eourt,  this  record  pre- 
sents no  case  of  which  we  have  jurisdiciion. 
The  writ  of  error  U,  therefore,  duminted. 


8.  C— 13  Wall..  93. 

Cated-21  Wall.,  681 :  92  U.  8.,  766;  96  V.  8.,  667; 

D.  8., 488;  108 U.S.,  484.  ^^.a,«o,, 
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JOHN  E.  REE8IDE,  Appt., 

V. 

TBE  UNITED  STATES. 

(See  S.  C,  8  Wall.,  88^44.) 
Man  carrier,  additional  pay  of. 


Contractor  for  carrying  the  mail  1q  soutbem 
States  held  entitled  to  one  month's  pay.  In  punu- 
ance  of  bis  contract,  on  the  Postmaster-General 
ordering  the  service  to  be  discontinued  in  conse- 
quence of  the  civil  war. 

[No.  144.] 

Argued  Apr.  7,  1S69.     Decided  Apr.  16,  1869. 

APPEAL  from  the  Court  of  Claims. 
A  petition  in  this  case  was  filed  in  the 
court  below,  by  the  appellant,  to  recover 
moneys  alleged  to  be  due  him  upon  a  contract 
for  carrying  the  mails,  service  upon  which  had 
been  suspended  by  the  Postmaster-Oeneral. 
The  court  having  dismissed  the  petition,  the 
plaintiff  took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Mesart.  T.  t.  D.  Fuller,  J.  H.  C»rli«le, 
and  J.  8.  Black,  for  appellant: 

Apart  from  the  supposed  effect  of  the  Act  of 
July  28,  1861  (Vol.  XII.,  p.  177),  and  ihe  war 
which  ensued,  there  would  be  no  embarrassment 
in  determining  the  question  involved.  It  would 
then  be  the  ordinary  one  of  a  valid  contract 
being  put  an  end  to  by  one  of  the  contracting 
parties,  and  the  other  contracting  parties,  being 
in  no  fault,  would  be  entitled  to  recover  tbe 
profits  be  would  have  realized,  provided  the 
contract  had  not  been  broken. 

PhOa.,  Bolt,  db  WU.  R.  R.  Co.  v.  Hovxtrd.  18 
How.,  807:  2  Curt.  fC.  C),  2S;Durkee  v.  Mott, 
8  Barb.,  428:  Clark  v.  MariigUa,  1  Den..  317; 
see,  also.  J.  Scarburgh's  Op.,  Ct.  of  Claims, 
2d  Bess.,  86  Cong.,  in  case  of  Romotu  ▼.  IT.  8. 
2.  The  contract  was  not  determined  by 
the  rebellion.  Inland  intercourse  between  the 
loyal  insurrectionary  States  did  not  cease  and 
become  illegal  until  the  date  of  the  President's 
Proclamation  of  Aug.  16,  1861.  If  the  state  of 
war  is  relied  upon  by  the  defense  as  an  excaae 
or  justification  for  putting  an  end  to  the  con- 
tract, it  cannot  be  invoked  until  that  time,  and 
the  petitioner  is  entitled  to  his  mail  pay  to  that 
day,  at  all  events. 

The  Postmaster-General  assumed  to  act 
under  the  discretion  imposed  upon  him  by  the 
Act  of  Feb.  2«,  1861. 

He  mi^ht  have  discontinued  the  servioe 
under  this  Act,  or  he  might,  under  the  con- 
tract, have  annulled  the  service  and  put  an  eod 
to  the  contract.  But  he  did  neither.  He  sim- 
ply suspended  service  for  the  time  being.  1c»y- 
ing  the  contract  unimpaired  and  in  full  force. 
He  notified  the  claimant  that  he  would  be 
held  responsible  and  be  ordered  to  renew  the 
same  whenever,  in  the  opinion  of  the  Postmast- 
er Oeneral,  it  should  be  safe  to  do  so. 

The  contractor  had  no  notice  whatever  of 
the  intention  of  the  government  to  suspend  the 
same;  no  time  to  remove  his  propertf,  nor  to 
make  any  shift  for  himself.  But  his  pay  is 
suddenly  stopped  and  he  is  held  liable  for  the 
remaining  period  his  contract  had  to  run,  to 
resume  at  the  pleasure  of  the  department. 
Under  this  state  of  facts,  as  appears  by  the 
record,  why  should  he  not  receive  his  foil  con- 
tract price  for  the  thirteen  months? 

The  remaining  question  to  be  considered  ia, 
concerning  the  rights  and  liabilities  of  the 
parties  under  the  following  clause  in  the  con- 
tract: 

"It  is  hereby  stipulated  and 
etc.,  among  others  things,  that  thel 
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Qenenil  may  diacontinue  or  curtail  the  senrice 
in  whole  or  in  part,  in  order  to  place  on  the 
route  a  greater  degree  of  service,  or  whenever 
the  public  interests  require  such  discontinuance 
or  curtailment  for  any  other  cause,  he  allow- 
ing one  month's  extra  pay  on  the  amount  of 
service  dispensed  with. 

Under  this  head  the  opinions  of  the  Attor- 
neya-Geneial  are  cited  from  Vols.  lY.,  p.  141; 
v..  p.  246;  VI..  p.  516;  VII.,  p.  487. 

The  claimant  is  entitled  to  recover  the  actual 
damages  he  sustained  by  the  suspension  of  his 
contract. 

At  the  time  of  the  suspension,  there  was  no 
Iml  interruption  to  the  further  performance 
of  the  contract. 

Claimant  is  entitled  to  bis  month's  extra  pay 
at  all  events. 

Mesfn.  E.  R.  Hoar,  Atty-Oen.,  and  T.  H. 
Talbot,  for  appellee: 

So  far,  however,  from  showing  thai  the 
Older  caused  him  any  damage  whatever,  the 
case  shows,  and  this  court  would  take  knowl- 
edge of  the  fact  without  such  showing,  that 
from  Apr.  16,  1861 ,  six  weeks  before  the  date 
of  the  order  complained  of,  a  state  of  actual 
war  existed  between  the  United  States  and  the 
States  (with  others)  *  *  *  in  which  these 
contracts  were  to  be  executed. 

Thus  it  appears  that,  before  the  order  sus- 
pending the  service  on  these  contracts  was 
iHoed,  their  execution  had  become  virtually 
impoMible,  by  reason  of  the  above  existing 
war.  The  mail  which  the  appellant  agreed  to 
carry  -was  the  United  States  mail ;  none  other. 
The  United  States  mail  could  not  be  carried  in 
territory  occupied  by  the  enemies  of  the  United 
States. 

The  order  of  suspension  was  a  mere  recog- 
nition, on  the  part  of  the  Postofflce  Depart- 
ment, of  this  state  of  war,  such  as  released  the 
appellant  from  any  further  fruitless  endeavor 
to  execute  his  contracts,  until  further  notice 
from  that  department. 

As  further  cause  of  damage,  the  appellant 
alleges  that  "The  Postmaster-General  declined 
and  refused  to  terminate  said  contracts  under 
the  clause  in  each  of  said  contracts,"  whereby 
the  petitioner  might  claim  one  month's  pay ,  as 
liquidated  damages:  and  that  further,  while 
■uspending  the  service  merely  for  the  time  be- 
ing, the  Poetmsster-Oeneral  held  the  petitioner 
liable  to  resume  the  service  at  any  moment,  etc. 

The  answer  already  made,  to  the  other  portion 
of  the  appellant's  claim,  answers  these  speciflca- 
tions  also.  The  execution  of  the  contract  had 
become  impossible  by  reason  of  the  acts  of  the 
King'a  enemies,  by  reason  of  the  ouster  of  the 
United  States  from  its  actual  sovereignty  over 
the  territory  through  which  the  daimant's 
mail  routes  ran :  had  become  so  Apr.  16,  while 
tl>e  appellant  was  paid  to  June  1,  1861. 

This  suspension,  thus  caused,  cannot  be  held 
to  be  a  suspension  by  the  Postmaster  Oeneral, 
such  as  would  give  rise  to  a  claim  for  one 
month's  pay. 

Mr.  JutUee  Nelscm  delivered  the  opinion  of 
the  court: 

This  is  a  petition  to  the  Court  of  Claims 
against  the  government,  to  recover  damages 
for  a  breach  of  six  several  contracts  with  the 
Fostmaster-General  to  cany  the  mail  The 
8ee8  Waix. 


routes  over  which  the  mail  was  to  be  carried 
lay  in  the  States  of  Arkansas,  Mississippi,  and 
Louisiana.  The  commencement  of  the  service 
under  the  several  contracts  was  at  different 
periods,  in  1869,  1860  and  1861,  but  terminated 
at  one  period,  the  SOth  of  June,  1862.  The 
aggregate  compensation  annually  for  the  serv- 
ices on  all  these  routes,  was  |65,S68.  The 
petitioner  has  been  paid  in  full  on  each  of  the 
routes  up  to  the  Ist  of  J  une,  1 861.  On  the  27th 
of  May,  1861,  the  Postmaster-General  issued  an 
order  suspending  the  service  on  all  the  routes 
tin  further  order,  to  take  effect  May  81.  The 
petitioner  requested  that,  instead  of  suspending 
the  service,  the  Postmaster- General  would 
annul  the  contracts.  But  this  was  refused, 
and  he  was  informed  that  he  would  be  held 
responsible  under  them,  and  be  ordered  to 
renew  the  service  whenever,  in  his  opinion,  it 
would  be  safe  to  do  so.  The  petitioner  resided 
in  Washington,  and  as  found  by  the  court  be- 
low, it  would  have  taken  him  twenty  days  to 
have  gone  to  Arkansas  and  have  disposed  of 
his  property  on  his  several  routes.  No  part  of 
his  stage  property  was  removed  from  them; 
and  no  special  notice  given  to  him  afterwards, 
of  a  discontinuance  of  the  service  on  the  routes 
embraced  within  his  contracts. 

Each  contract  contained  a  provision  that  the 
Postmaster-General  might  discontinue  or  cur- 
tail the  service,  in  whole  or  in  part,  whenever 
the  public  interests  required  it,  he  allowing  one 
month's  pay  on  the  amount  of  the  service  dis- 
pensed with. 

Upon  this  statement  of  the  case,  and  it  is 
supported  b^  the  facts  found  by  the  court 
below,  it  is  difficult  to  see  how  the  Government 
can  avoid  the  payment  of  the  month's  pay  upon 
any  principle  of  justice  or  equity.  "The  Post- 
master-General, representing  In  wis  department 
the  Government,  refused  to  put  an  end  to  the 
contracts;  but  insisted  upon  a  suspension  only 
at  his  pleasure,  and  at  the  same  time  gave  no- 
tice that  the  contractor  would  be  held  respon- 
sible for  a  renewal  when  he  (the  Postmaster- 
General)  diould  deem  it  safe 'to  renew  them. 
Of  course,  the  stage  property  must  be  kept  on 
hand  at  the  expense  of  tjie  contractor,  ready  to 
render  the  service  when  ordered ;  and,  accord- 
ing to  the  views  of  the  Government,  without 
either  remuneration  or  any  allowance  for  the 
same,  not  even  one  month's  extra  pay  on  the 
amount  of  service  dispensed  with,  wtiich,  in 
express  terms,  is  provided  in  the  contract ' 

The  only  answer  given  to  all  this  is,  that  a 
civil  war  existed  Mtween  the  United  States 
and  the  States  within  wliich  t^ese  nuul  routes 
lay,  and  that  all  intercourse  with  them  was  ille- 
gal upon  the  principles  of  international  law. 
Assuming  this  to  be  so,  the  Government  would 
have  been  justified  in  putting  an  end  to  the 
contracts;  and,  in  the  absence  of  any  interfer- 
ence on  the  part  of  the  Government,  the  con- 
tractor might  also  have  terminated  them.  But 
the  Government  did  interfere,  and  forbid  the 
annulment  or  termination  of  the  service,  and 
insisted,  notwithstanding  a  state  of  civil  war, 
that  the  contract  should  continue,  and  the  serv- 
ice be  renewed  at  the  pleasure  of  the  Post- 
master-General. The  truth  is  (and  this  affords 
an  explanation  of  the  otherwise  extraordinary 
dealings  with  tliis  contractor)  that,  although  a 
slate  of  war  existed  between  the  United  States 
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and  several  of  the  Soulhern  States,  or  portions 
of  them,  the  territorial  limits  within  which  it 
existed  was  not  well  defined.  Even  as  late  as 
July  18th,  1861,  an  Act  of  Congress  was  passed 
authorizing  the  President,  under  the  particular 
circumstances  stated  therein,  to  issue  a  procla- 
mation declaring  an;^  one  of  these  States,  or 
any  part  of  it,  to  be  in  a  state  of  insurrection 
aj^DBt  the  United  Slates,  and  thereupon  all  in- 
tercourse should  cease  between  the  same  and 
the  citizens  thereof,  and  the  citizens  of  the  rest 
of  the  United  Slates.  12  Stat,  at  L.,  267. 
This  Proclamation  was  not  issued  till  the  Itflh 
Df  August  following,  when  certain  States,  in- 
cluding Arkansas,  Mississippi,  and  Louisiana, 
were  first  declared  to  be  in  a  state  of  insurrec- 
tion within  the  Act  and  all  intercourse  with  the 
loyal  States  was  prohibited.  12  Stat,  at  L.,  1262, 
appendix. 

This  interoouae  was  but  partially  interrupted 
at  the  time  these  contracts  were  suspended; 
and  although  a  disloyal  feeling  prevailed,  and 
was  apparently  increasing,  yet  the  policy  of 
the  Government  was  to  conciliate  the  people, 
and  separate  them,  if  poesible,  from  the  leaders; 
and  one  of  the  means  used  for  this  purpose  was 
to  continue  these  mail  and  poetal  accommoda- 
tions so  long  as  any  hope  existed  of  preventing 
the  rebellion  or  continuing  peaceful  relations. 
The  suspension  of  these  contracts,  instead  of 
putting  an  end  to  them  at  once,  and  the  demand 
upon  the  contractor  to  keep  his  stage  property 
on  hand  ready  to  render  service,  ooubtless 
grew  out  of  this  policy. 

The  Act  of  28th  liebruary,  1861,  12  Stat,  at 
L.,  177,  provided  that  whenever,  in  the  opin- 
ion of  the  Postmaster- General,  the  postal  serv- 
ice cannot  safely  continued,  etc.,  for  any 
reason,  he  was  authorized  to  disconUnue  the 
service  till  the  same  could  be  safely  renewed. 
It  was,  doubtless,  under  this  Act  that  he  sus- 
pended the  service  in  the  present  case.  But 
this  Act  bad  no  effect  to  control  the  legal  import 
of  the  contracts,  nor  did  it  confer  any  greater 
power  tiban  he  possessed  under  them.  According 
to  their  terms,  he  had  the  power  to  discontinue 
or  curtail  the  service  on  any  route  for  any 
cause,  allowing  one  month's  pay. 

It  may,  we  think,  be  well  doubted  if  the 
Postmaster- Oeneral  luui  the  power  under  this 
Act  to  discontinue  the  service,  and  still  hold 
the  contractor  to  renew  it.  It  simply  confers 
power  "to  discontinue."  for  any  cause,  "the 
postal  service  on  said  route,  or  any  part  thereof, 
and  any  p08to£Sces  thereon,  till  the  same  can 
be  safely  restored,  and  shall  report  his  action 
to  Congress."  IJTothing  is  said  as  to  the  duty 
or  rights  of  contractors;  and,  in  the  absence  of 
any  provision  on  the  subject,  it  would  seem  to 
be  unreasonable  to  hold  him  responsible  to  re- 
new the  service  at  any  future  indefinite  period. 
But  it  is  unneoesaary  to  decide  tills  point. 

The  deeree  rmened,  and  eau»e  remanded,  vrith 
direetioni  to  aOow  one  month's  pay  under  the 
eontraeti. 


JOHN  MAOWIRE,  Fiff.  in  Err., 

e. 

MART  L.  TYLER  bt  al.,  Dtsfl*.  in  Err. 

(See  S.  C  8  Wall.,  aS0-4«8). 
When  twnoey  neeeteairy  to  title  to  puMe  land* — 
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boundartet,  hmt  eiiabli»hed—pre»umpttona»  to 
juritdietion — limitatione—eurtey.hinB  »et  aside. 

Where  the  dooumentary  evidenoes  of  title  of  claim- 
ant contain  no  sufficient  boundaries,  the  oonoeasion 
In  such  a  case  creates  no  right  of  private  proper^ 
in  any  particular  tract  of  land,  witoout  ananteoed- 
ent  survey  and  location. 

A  court  of  justloe  has  no  authority  in  law  to  as- 
certain and  establish  the  boundaries,  as  that  power 
is  reserved  either  to  the  Executive  Department  or 
to  Congress. 

Where  federal  questtonsare  directly  involved  In 
the  pleadings,  this  court  will  not  presume  that  the 
state  court  erroneously  decided  the  case  on  other 
isaues,  in  order  to  defeat  its  own  Jurisdiction. 

A  claim  was  not  barred  by  the  Statute  of  Limita- 
tion, where  the  suit  was  commenced  in  less  than 
five  months  after  the  offlolal  survey  was  made. 

Where  the  claim  In  uuestton  had  no  spedflc 
twundarles  and  attached  to  no  particular  land,  a 
court  of  Justice  could  not  Eire  claimant  a  remedy. 

The  Secretary  of  the  Interior  has  power  to  set 
aside  a  survey. 

The  question  of  the  want  of  Jurlsdiotlon  of  the 
commissioners  may  be  revised  In  this  court. 

[No.  107.1 
Argued  Mar.  17.  1869.    Deaded  Apr.  IB.  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  case  arose  upon  a  petition  filed  in  the 
8t.  Louis  Land  Court,  by  the  plaintiff  in  error, 
to  recover  possession  of  a  certain  tract  of  land, 
and  for  an  accounting  of  the  rents  and  profits 
accrued  during  the  possession  of  said  premises 
by  the  defendants. 

A  change  of  venue  was  subsequently  allowed 
on  petition  of  the  plaintiff,  to  the  St.  Louia 
Court  of  Common  Pleas.  Tbe  case  having  been 
submitted  on  the  plaintiff's  petition,  and  the 
answers  of  all  the  defendants  and  exhibits  and 
other  evidence  in  the  case,  the  court  found  in 
favor  of  tbe  plaintiff,  and  entered  a  decree  ac- 
cordingly. The  Supreme  Court  of  Missouri 
having  reversed  this  decree,  on  error,  the  plaint- 
iff sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court.  See, 
also,  the  report  of  the  case  of  Magviire  v.  Tyler, 
1  Black,  195  (60  U.  S.,  XVII.,  187). 

JfeMTf .  T.  Ewiii|r>  S.  T.  OUner,  and  Cmt- 
lislet  for  plaintiff  in  error. 

Mem*.  Britton  A.  Hill,  P.  PUUlpa. 
CnrtisSt  and  J.  B.  Bhepley,  for  defendants  in 
error. 

(The  case  was  thoroughly  ai:gued  by  the 
above  counsel;  but  as  the  argument  was  con- 
fined closely  to  the  facts,  no  at>stract  is  here 
given.) 

Mr.  JuiUee  OllUbrd  deltverad  the  opinion  of 
the  court: 

Complete  titles  to  land  In  the  territory  ceded 
by  France  to  the  United  States,  under  the  Trea^ 
concluded  at  Paris  on  the  80th  of  April,  1803, 
needed  no  legislative  confirmation,  as  they  were 
fully  protected  by  the  8d  article  of  the  Treaty 
of  Cession ;  but  persons  holding  incomplete  ti- 
tles were  reqiiired  by  the  Act  of  the  2d  of  March, 
1805,  to  deliver,  before  the  day  therein  named. 
to  the  Rc«iater  of  the  Land  Office  or  the  Recorder 
of  Land  Titles,  in  the  district  where  the  land  waa 
situated,  a  notice  in  writing,  stating  the  nature 
and  extent  of  the  claim,  together  with  a  plat  of 
the  same,  and  also  every  grant,  order  of  sur- 
vey, and  conveyance,  or  other  written  evidence 
of  the  claim,  in*  order  that  the  same  might  be 
recorded.  8  Stat,  at  L.,  ',M0;  U.  8.  v.  mggine, 
14  Pet.,  860;  9  Stat  at  L.,  826. 
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Prior  to  the  paaaage  of  that  Act,  the  {jroTince 
ceded  by  the  Treaty  had  been  subdirided  by 
Congreaa  and  orgaiuzedinto  two  territories,  and 
the  Mh  section  of  the  Act  before  referred  to.made 
proTidoD  for  the  appointment  of  commission- 
en  in  each  of  those  Jterritories,  to  ascertain  and 
adiudicate  the  rights  of  persons  claiming  such 
titlin.  Power  was  conferred  on  those  commis- 
siouen  to  hear  and  decide,  in  a  summary  man'- 
ner,  all  matters  respecting  such  claims;  and  the 

EroTision  was  that  their  decisions  should  be 
id  before  Congress,  and  be  subject  to  their 
determination. 

Amendments  to  that  Act  were  snbsei^uently 
passed  before  the  title  in  controversy  in  this 
case  was  adjudicated;  but  it  will  not  be  neces- 
aary  to  enter  into  those  details  in  this  invtetiga- 
tion,  except  to  say  that  the  4th  section  of  the 
Act  of  the  yd  of  March,  1807,  provided  that  the 
decision  of  the  commissioners,  when  in  favor 
of  the  claimant,  should  be  final  against  the 
United  States.  2  Stat,  at  L..  288, 827, 868,  891, 
440. 

Present  suit  was  commenced  in  the  Land 
Court  of  St.  Louis,  but  was  subsrauently  trans- 
ferred by  change  of  venue  to  the  Court  of  Com- 
mon Pleas  of  t£At  county.  Claim  of  the  plaint- 
iff, as  set  forth  in  his  petition,  was  for  four  by 
four  arpents  of  land,  being  part  of  a  conces- 
sion made  under  Spanish  rule  by  Oovemor  Ze- 
nonTmdeau  to  Joseph  Brazeau,  and  which  was 
confirmed  to  the  donee  by  the  Land  Commission- 
ers appointed  under  thai  Act  of  Congress. 

Accurate  description  uf  the  land  included  in 
the  claim,  and  of  the  several  muniments  of  title 
proposed  to  be  introduced  to  establish  its  valid- 
ity, is  given  in  the  petition.  Those  muniments 
of  title,  as  there  described,  are  in  substance  and 
effect  as  follows: 

1.  The  petition  of  Joseph  Brazeau,  a  citizen 
of  St.  Louis,  dated  June  1,  1794,  for  a  tract  of 
land,  situate  in  the  western  part  of  the  town  be- 
yond the  foot  of  the  mound  callcxi  La  Orange 
de  Terre,  of  four  arpents  in  width,  to  extend 
from  the  bank  of  the  Mississippi  in  the  west 
quarter  southwest,  by  about  twenty  arpents  in 
depth,  beginning  at  the  foot  of  the  hill,  on 
which  stands  the  mound,  and  ascending  in  a 
ncHthweet  course  to  the  environs  of  Rocky 
Branch,  so  that  the  tract  shall  be  bounded  on 
the  east  side  by  the  bank  of  the  river,  and  on 
the  other  sides  in  part  by  the  public  domain, 
and  in  part  by  the  lands  re-united  to  that  do- 
main. 

2.  Ten  days  later  the  Oovemor  executed  a 
certificate,  in  which  he  declared  that  the  tract 
belonged  to  the  public  domain,  and  certified 
that  he  had  put  the  petitioner  in  possession  of 
the  four  arpents  front  by  twenty  arpents  in 
depth,  and  specified  in  a  general  way  the  bound- 
aries of  the  tract.  Next  evidence  of  title,  there 
described,  was  the  concession  of  the  Oovemor 
to  Joseph  Brazeau,  bearing  date  on  the  25th  of 
June  in  the  same  year,  in'' which  he  formally 
conceded  to  the  donee,  in  fee  simple,  for  him, 
his  heiiB,  assigns,  or  whosoever  may  represent 
his  ritdits,  a  tract  of  land  *  *  *  of  four  arpents 
front  Dy  twenty  arpents  in  depth,  situate  north 
of  the  town,  •  •  "  to  begin  beyond  the  mound, 
extending  north-northwest  to  the  environs  of 
Rocky  Branch,  bounded  on  one  side  by  ifae 
bank  of  the  river,  and  on  the  opposite  by  lands 
re-united  to  the  public  domain,  through  which 
See  8  Wall. 


land  passes  the  present  concession,  of  which  one 
end  is  to  be  bounded  by  the  concession  to  one 
Ssther,  a  free  mulatto  woman. 

Invested  with  a  title  to  four  arpents  front  by 
twenty  arpents  in  depth,  asdescrioed  in  his  con- 
cession, the  donee,  Joseph  Brazeau,  on  the  9Ui  of 
May,  1798,  by  a  deed  of  that  date  duly  executed 
before  Uie  Oovernor,  sold,  ceded,  relinquished 
and  transferred  to  Louis  Labeaume  "a  conces- 
sion of  land  to  him  given,"  as  aforesaid,  con- 
sisting of  four  arpents  of  land,  to  be  taken  from 
the  foot  of  the  hul  called  La  Orange  de  Terre, 
by  twenty  arpents  in  depth,  bounded  by  the 
Rocky  Branch,  or  creek,  at  the  extremity  oppo- 
site to  the  hillock;  east  by  the  river,  and  west  by 
the  land  belonging  to  the  royal  domain;  the 
said  Brazeau  reserving  to  himself  four  arpents 
of  land,  to  be  taken  at  the  foot  of  the  hillock  in 
the  southern  part  of  said  land,  *  *  *  selling  only 
sixteen  arpents  in  depth  to  the  said  Labeaume, 
who  accepts  the  sale  on  those  terms  and  condi- 
tions, and  the  instrument  was  signed  by  both 
parties.  Reference  must  also  be  made  to  cer- 
tain other  ancient  documents  as  showing  the 
origin  of  the  controversy,  and  as  affording  the 
means  of  ascertaining  the  true  location  of  the 
premises  claimed  by  the  plaintiff. 

Evidently  the  out- boundaries  of  the  tract  of 
land  described  in  the  deed  include  the  entire 
concession  previously  obtained  by  the  grantor; 
but  the  reservation,  as  plainly  expressed  in  the 
instrument  of  conveyance,  is  of  four  arpents  of 
land  to  be  taken  at  the  foot  of  the  hillock  in  the 
southern  part  of  the  tract. 

Rights  of  the  parties,  as  described  in  the  pre- 
ceding instruments,  may  be  easilv  ascertained 
and  defined;  but  the  purchaser  of  the  four  by 
sixteen  ar|>ents  of  that  tract  desired  to  enlarge 
his  possession,  and  with  that  view  he  obtained 
from  the  Oovemor  a  concession  to  himself  of  an 
additional  parcel  of  land,  from  the  public  do- 
main. By  his  petition  he  asked  the  Giovemor  to 
grant  to  him  three  hundred  and  sixty  arpents 
of  land,  including  that  which  he  had  antecedent- 
ly acquired,  and  then  held  by  purchase.  Express 
reference  is  made  to  the  tract  he  acquireid  by 

Surchase,  and  he  asked  for  twenty  arpents  in 
epth  from  the  river,  ascending  to  the  Rocky 
Branch,  west  quarter  south  "by  sixteen  arpents 
front  along  the  river,  which  is  the  same  front 
as  that  of  the  petitioner's  land." 

Kothing  could  be  more  precise  than  that  de- 
scription, and  the  further  statement  of  the  peti- 
tion was,  that  "  the  angle  made  by  the  perpen- 
dicular Une  from  the  road  to  the  river  by  the 
creek,  and  by  the  river,  will  about  complete  the 
quantity,"  as  described  in  the  petition.  On  the 
15th  of  February,  1799,  the  Oovemor  made  the 
concession,  and  in  the  same  instrument  he  di- 
rected the  surveyor  ' '  to  make  out  the  survey  in 
continuation  "  of  his  antecedent  purchase,  and 
to  put  the  interested  party  in  possession  of  the 
described  premises.  Description  of  that  con- 
cession, as  given  in  the  certificate  of  the  sur- 
veyor, beanng  date  April  10,  1799,  is  that  the 
tract  is  bounded  on  the  north  side  by  the  bank 
of  Rocky  Branch  and  the  public  domain,  on  the 
south  side  by  the  lands  of  other  donees,  on  the 
east  by  the  river,  and  on  the  west  side  by  vacant 
public  lands;  but  it  is  evident  that  the  bound- 
aries of  the  tract,  as  given  in  the  certificate  of 
the  surveyor,  include  the  whole  of  the  former 
concession,  and  that  the  certificate  entirely  over- 

821 


Digitized  by 


Google 


650-668 


SUTBKiai  COUBT  or  TKB  UinTKD  Stateb. 


Dec.  Tsbk, 


looks  the  fact  that  the  donee  of  that  tract  re- 
serred  to  himself  four  arpents  of  the  same,  ' '  to 
he  taken  at  the  foot  of  the  hillock  in  the  south- 
ern part  of  said  land." 

Such  a  surrey,  however  the  error  may  have 
arisen,  cannot  have  the  effect  to  enlarge  the 
rights  of  the  purchaser,  or  to  diminiish  or  im- 
pair the  rights  of  the  grantor,  to  the  four  arpents 
reserved  in  that  deed,  and  which  were  never 
conveyed  to  the  grantee.  Repetition  of  the  reser- 
vation in  thecertiflcateof  survey  may  have  been 
omitted  by  mistake,  but  the  proofs  in  the  record 
to  siiow  that  the  boundaries  as  given  in  the 
certificate  are  erroneous,  are  full  and  satisfac- 
tory. Manifest  differences  exist  between  the 
concession  of  the  Governor  and  the  boundaries 
of  the  tract,  as  given  in  the  certificate  of  the 
surveyor,  which  deserve  particular  notice.  He 
takes  the  sixteen  arpents  front  on  the  river,-  not 
from  "  the  descent  of  the  road  into  the  creek," 
but  from  a  point  four  arpents  south  of  that  line, 
making  the  distance  from  that  line,  or  from  the 
descent  of  the  road  into  the  creek  to  the  south 
line  of  the  concession  as  surveyed,  twenty  ar- 
pents instead  of  sixteen,  as  it  should  have  been, 
whether  tested  by  the  deed  of  conveyance  or  by 
the  terms  of  the  concession. 

Three  lines  only  were  called  for  by  the  conces- 
sion, but  the  figure  formed  at  the  branch  or  creek 
by  the  survey  is  composed  of  four  lines,  which 
shows  conclusively  that  the  survey  was  errone- 
ous. Plain  duty  of  the  surveyor,  in  executing 
the  order  of  survey,  was  to  follow  the  directions 
of  the  instruments  of  title,  and  inasmuch  as  the 
concession  referred  to  the  petition  for  descrip- 
tion and  boundaries,  he  was  bound  to  give  the 
interested  parly  "the  same  front"  as  that  he 
acquired  by  the  conveyance  described  in  the 
petition,  and  to  be  governed  by  the  statement 
therein  contained,  that  "  the  angle  made  by  the 
perpendicular  line  from  the  road  to  the  river  " 
would  complete  the  quantity  of  the  land  asked 
for  by  the  petitioner.  What  he  asked  for  was 
twenty  arpente  in  depth  by  sixteen  arpents 
front,  which  is  the  same  front  as  that  which  he 
had  previously  acquired  by  purchase.  This 
purchase  included  sixteen  arpents  in  depth,  and 
was  a  part  of  a  concession  of  four  arpents  in 
front  by  twenty  arpents  in  depth,  which  was, 
by  the  terms  of  the  deed  as  well  as  by  the  true 
construction  of  the  several  documents  consti- 
tuting the  evidences  of  title,  to  be  taken  from 
the  foot  of  the  hillock,  and  was  bounded  at  the 
opposite  extremity  by  Rocky  Branch. 

Compliance  with  the  directions  of  the  con- 
cession as  expressed  in  the  petition  would  have 
done  exact  justice  to  both  parties,  but  the  sur- 
veyor, instead  of  obeying  those  directions, com- 
menced his  field  operations  four  arpents  further 
down  the  river,  and  measuring  south  for  quan- 
tity necessarily  absorbed  the  whole  reservation 
before  described  and  adopted  the  northern  line 
of  the  concession  to  the  mulatto  woman  as  the 
southern  line  of  the  tract  he  was  ordered  to  sur- 
vey. Doubtless  the  change  of  location  was  ac- 
ceptable to  the  interested  party,  as  it  gave  hun 
better  back  land,  and  excluded  from  his  con- 
cession the  hilly  broken  land  on  Rocky  Branch, 
but  it  left  nothing  between  his  south  line  and 
the  north  line  of  ttie  concession  belonging  to  the 
mulatto  woman  for  the  owner  of  the  four  by 
four  arpents,  as  reserved  in  his  own  deed. 

Support  to  these  views  is  also  derived  from 
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the  terms  of  the  concession  to  the  mulatto 
woman  bearing  date  October  S,  1798,  which,  as 
therein  descrited,  has  four  arpents  front,  onita 
two  extremities,  and  the  description  given  of 
the  location  is  that  the  northern  portion  of  the 
grant  is  situated  between  the  mound  La  Grange 
de  Terre  and  the  borders  of  the  Misslaaippi 
River  running  down  the  river  to  the  "comple- 
ment and  extension"  of  twenty  arpents  in  depth, 
and  is  bounded  on  three  sides  by  the  public 
domain,  and  on  the  other  side,  to  wit:  the  east- 
northeast  side,  by  the  bluff  or  high  bank  of  the 
river. 

Viewed  in  the  light  of  these  original  docu- 
ments, even  when  unaided  by  the  maps  in  the 
case,  it  is  quite  clear  how  this  controversy  arose, 
but  when  the  several  documents  are  compared 
with  the  maps  and  the  parol  testimonv  in  the 
record,  the  conclusion  is  irresistible  that  the 
reservation  in  controversy  was  bounded  on  the 
south  by  the  north  line  of  the  concession  to  the 
mulatto  woman,  and  on  the  north  by  the  south 
line  of  the  tract  sold  and  conveved  to  the  party 
under  whom  the  respondents  claim. 

Although  the  documents  are  genuine  and 
regular  in  form,  still  the  respective  donees  ac- 
quired nothing  under  them  but  what  is  called  an 
incomplete  title,  as  the  Governor  did  not  possess 
the  power  to  do  more  than  make  a  concession. 
He  could  not  grant  a  patent,  and  as  no  such 
evidence  of  title  had  been  obtained  from  the 
former  government  it  became  necessary  for  the 
plaintiff  to  prove  that  his  claim  had  been  con- 
firmed under  some  Act  of  Congress.  Evidence 
of  the  proceedings  before  the  Board  of  Com- 
missioners for  the  adjustment  of  such  claims 
was  accordingly  introduced  by  the  respective 
parties. 

Entries  in  the  minutes  of  the  commissionen 
made  September  8,  1806,  show  that  Louis  La- 
beaume  presented  a  claim  to  the  board  for  three 
hundred  and  seventy  four  arpents  of  land,  situ- 
ate on  the  Mississippi,  and  that  he  produced  a 
concession,  duly  registered,  from  Zenon  Tru- 
deau,  for  four  by  twenty  arpents,  dated  85th 
June,  1794,  granted  to  one  Joseph  Brazeau,  and 
another  concession  from  the  same  Governor  to 
himself  for  three  hundred  and  seventy-four 
arpents,  including  the  said  four  by  twenty  ar- 
pents, dated  the  ISlh  of  February.  1790,  which 
was  the  true  date  of  bis  concession;  also  a  sur- 
vey of  the  same  taken  the  2d  of  March,  and 
certified  the  10th  of  April  in  the  same  year,  to- 
gether with  a  certificate  from  the  Governor, 
dated  May  12.  1798,  of  the  sale  of  said  four  by 
twenty  arpents  by  said  Joseph  Brazeau,  re- 
serving to  himself  four  by  four  or  sixteen  ar- 
pents m  superficies,  which  is  the  true  meaning 
of  the  reservation  as  expressed  in  the  deed. 

Statement  in  the  minutes  also  is  to  the  effect 
that  testimony  was  introduced  showing  that  the 
original  donee  of  the  four  by  twenty  arpents 
obtained  the  concession  of  that  tract,  and  that 
he  and  the  claimant  had  actually  inhabited  and 
cultivated  the  same  or  caused  it  to  be  inhabited 
and  cultivated  to  that  date.  Proofs  were  idao 
introduced  as  stated  in  the  minutes,  which 
showed  that  the  original  (5onee  was  the  head  of 
a  family,  and  that  he  inhabited  and  cultivated 
the  tract  at  a  period  sufficiently  early  to  bring 
the  case  within  the  condition  specified  in  Uie 
Act  of  Congress  for  ascertaining  and  adjusting 
such  titles  and  claims  to  land. 
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Further  atatement  in  the  minutes  is,  that  the 
claimant  subsequently  abandoned  his  right  to 
the  concession  of  four  by  twenty  arpents,  and 
claimed  directly  under  ue  concession  to  him- 
self, which,  as  surveyed,  it  will  be  remembered, 
iocloded  the  whole  of  the  antecedent  concession 
to  his  grantor;  aa  well  the  four  by  four  arpents, 
reserved  in  the  deed  to  him  from  the  donee  of 
the  tract,  as  the  sixteen  arpents  which  were 
actaally  conveyed. 

Argument  for  the  respondents  is,  that  the 
minutes  were  made  by  the  clerk  of  the  Board, 
and  not  by  the  claimant,  and  the  suggestion  is 
doabtless  correct,  but  it  is  not  denied  that  the 
applicant  presented  his  claim  to  the  Board  in 
two  forms,  and  there  does  not  appear  to  be  any 
jatl  ground  to  question  any  part  of  those  sev- 
eral representations.  Constituting  as  they  do  a 
part  of  the  proceedings  of  the  commissioners, 
they  are  the  proper  subjects  of  reference,  but 
thqr  are  not  very  important  except  as  tending 
to  show  that  the  true  state  of  the  respective 
claims  was  early  before  the  board,  and  that  the 
claimant  knew  that  be  had  no  title  to  the  four 
br  four  arpents,  reserved  in  his  deed,  which  is 
aiK>  fully  proved  by  all  the  documentary  evi- 
dence cf  title  exhibited  in  the  record. 

Whm  considered  in  connection  with  the  doc- 
nmentary  evidence  of  title  the  clear  interference 
from  Uie  minutes  is,  that  the  claimant  shifted 
his  ground  before  the  commissioner  to  avoid  the 
^ger  that  they  might  refuse  to  confirm  to  him 
the  four  by  four  arpents  to  which  be  showed 
no  title  under  his  deed.  Unless  he  had  enter- 
tained doubts  of  his  success  in  that  particular, 
he  would  not  have  changed  his  position;  but  he 
gained  nothing  by  it,  as  the  Board  rejected  his 
claim  because  the  concession  to  himself  had  not 
been  duly  registered. 

Next  entrv  in  the  minutes,  as  exhibited  in  the 
record,  is  the  decree  of  confirmation,  passed 
8eptember  22, 1810,  which  is  in  substance  and 
effect  as  follows,  omitting  uoimportanl  words: 

Louis  lAbeaume  claiming  three  hundred  and 
seventy-four  arpents  of  land.  *  *  *  The  Board 
confirm  to  him  three  hundred  and  fifty-six  ar- 
pents to  Joseph  Brazeau,  and  order  that  the 
same,  meaning  the  confirmation  to  the  claim- 
ant, be  surveyed  agreeably  to  the  concession 
from  Zenon  Irudeau  to  Louis  Labeaume,  and 
as  respects  the  four  arpents,  agreeably  to  a  re- 
save  made  in  a  sale  from  Joseph  Brazeau  to 
Louia  Lat>eaume. 

Nothing  can  be  pUdner  than  the  fact  that  the 
commissioners  fully  understood  the  riehts  of 
these  parties,  and  that  they  confirmed  the  four 
arpents  therein  descrilted  to  the  original  donee; 
that  they  did  not  intend  and  did  not  confirm 
tliat  tract  to  Labeaume,  nor  to  anyone  except 
to  the  rightful  owner. 

Supported,  as  these  propositions  are,  by  clear 
and  irrefragable  proofs,  further  argument  up- 
on the  subject  is  unnecessary.  Confirmation 
of  the  same,  however,  if  any  be  needed,  may 
be  found  in  the  certificate  of  the  commission- 
ers, which  they  issued  to  the  party  June  14th, 
1811,  in  which  they  state  that  they  have  de- 
cided that  Joseph  Brazeau,  the  original  claim- 
ant, is  entitled  to  a  patent  for  four  arpents  of 
land  sitaute  in  the  district  of  St.  Louis,  on  the 
Mississippi,  and  they  therein  "order  that  the 
same  be  surveyed  agreeably  to  a  reserve  made 
in  a  sale  of  Joseph  Brazeau  to  Louis  Labeaume, 
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recorded  in  Book  C,  page  889,  of  the  recorder's 
office,  by  virtue  of  a  concession  or  order  of  sur- 
vey from  Zenon  Trudeau,  Lieutenant  Govern- 
or." Obvious  effect  of  these  proceediDes  was 
to  blot  out  forever  the  error  committed  by  the 
Spanish  surveyor,  and  to  place  the  rights  of 
the  contestants  upon  their  true  basis.  Attempts 
at  injustice  were  defeated,  but  the  hopes  of  cu- 
pidity were  not  entirely  crushed. 

Where  the  documentary  evidences  of  title 
produced  by  the  claimant  contain  no  sufficient 
lines  or  boundaries  to  show  that  any  definite 
and  distinct  parcel  of  land  was  severed  from 
the  public  domain,  the  universal  rule  as  settled 
by  repeated  decisions  of  this  court  is,  that  the 
concession  in  such  a  case  creates  no  right  of 
private  property  in  any  particular  tract  of  land 
which  can  be  maintained  in  a  court  of  justice 
without  an  antecedent  survey  and  location.  U. 
a.  V.  King,  8  How.,  786;  U.  8.  v.  fbrbei,  15 
Pet.,  178;  TheHoumag  Glaim.i Op.  Atty-Gen., 
693. 

Cases  may  be  found  in  which  it  was  held 
that  where  Congress  had  confirmed  an  incom- 
plete title,  and  subsequently  confirmed  another 
and  a  different  claim  for  the  same  land,  that 
the  elder  confirmation  defeated  the  younger. 
But  the  settled  rule  of  the  court  is  that,  as  be- 
tween two  claimants  under  the  former  govern- 
ment, setting  up  independent  imperfect  claims 
to  the  same  parcel  of  land,  the  courts  of  justice 
have  no  jurisdiction  to  determine  the  contro- 
versy; that  in  such  cases  it  belongs  to  the  polit- 
ical power  to  decide  to  whom  the  perfect  title 
shall  issue.     Landu  v.  Brant,  10  How.,  370. 

Congress,  undoubtedly,  might  confirm  such 
claims  without  any  previous  ascertainment  of 
their  location  or  boundaries,  but  they  have  de- 
cided, in  respect  to  claims  like  these,  not  to 
exercise  that  power,  and  created  a  Board  of 
Commissioners  to  adjudicate  the  claims;  and 
this  court  held,  when  considering  this  very  title 
that  the  judicial  tribunals  in  the  ordinary  ad- 
ministration of  justice  had  no  jurisdiction  or 
power  to  deal  with  these  incipient  claims, 
either  as  to  fixing  boundaries  by  survey  or  for 
any  other  purpose,  but  thst  such  a  title,  until 
the  survey  was  made,  attached  to  no  land,  nor 
could  a  court  of  Justice  ascertain  its  bounda- 
ries,a8  that  power  was  reserved  to  the  Executive 
Department  of  the  Federal  Qovernment.  We»t 
V.  Cochran,  17  How.,  414  (58  U.  S..  XV.,  114). 

Several  cases  determine  that  where  there  is  a 
specific  tract  of  land  confirmed  according  to  as- 
certained boundaries,  the  legal  effect  of  the 
confirmation  is  to  establish  the  right  and  locate 
the  claim,  but  where  the  claim  has  no  certain 
limits,  and  the  decree  of  confirmation  carries 
along  with  it  the  condition  that  the  land  must 
be  surveyed,  and  severed,  from  the  public  do- 
main and  the  concessions  of  other  parties,  then 
it  is  beyond  controversy  that  the  title  of  the 
claimant,  although  confirmed,  attaches  to  no 
land,  nor  has  a  court  of  justice  any  authority 
in  law  to  ascertain  and  establish  the  bounda- 
ries, as  that  power  is  reserved  either  to  the  Ex- 
ecutive Department  or  to  Congress.  Stanford 
V.  Taylor,  18  How.,  412  [59  U.  8..  XV.,  454]: 
Bi»»eU  V.  Penrose,  8  How.,  834. 

Authority  to  appoint  a  surveyor  of  lands  in 
that  Territory  was  conferred  by  the  1st  section 
of  the  Act  of  29ih  of  April,  1816,  and  it  was 
therein  made  his  duty,  among  other  things,  to 
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canse  to  be  surveyed  the  lands  in  the  same 
which  have  been  or  may  hereafter  be  confirmed 
under  the  conditions  therein  provided.  8  Stat, 
at  L.,  326. 

Application  was  accordingly  mede  by  Louis 
Labeaame  that  the  tract  confirmed  to  him 
might  be  surveyed,  and  Joseph  C.  Brown,  a 
deputy-surveyor,  appointed  under  that  Act  in 
November,  1817,  complied  with  his  request, 
and  certified  that  he  had  "surveyed  for  the  ap- 
plicant two  tracts  in  one,"  which  was  a  direct 
acknowledgment  that  he  had  committed  the 
same  error  as  that  made  in  the  Spwoiah  survey. 
Those  two  tracts  were:  first,  Uie  one  consisting 
of  three  hundred  and  fifty-sis  arpents,  as  con- 
firmed to  Louis  Labeaume,  and  the  other  was 
the  four  by  four  arpents  confirmed  to  Joseph 
Brazeau,  which  was  properly  located  by  that 
survey  in  the  southeast  comer  of  his  original 
concision.  Correctness  of  that  survey  cannot 
be  doubted,  except  that  both  tracts  were  in- 
cluded in  one  survey,  and  it  was  upon  that 
ground  that  the  Recorder  of  Land  Titles,  ivhen  it 
was  presented  to  him  to  obtain  a  patent  certifi- 
cate, refused  to  issue  one,  holding  that  the  con- 
firmation certificates  reaulred  separate  surveys. 

Express  statement  of  the  certificate  of  sur- 
vey is,  that  the  beginning  of  the  survey  was  at 
the  mouth  of  the  oranch,  and  the  field  notes 
show  that  the  surveyor  proceeded  down  the 
river,  "bending  therewith,"  to  the  mouth  of  an 
old  ditch,  where  he  placed  a  stone  at  the  lower 
comer  on  the  river. 

In  consequence  of  the  refusal  of  the  recorder 
to  issue  a  patent  certificate  conforming  to  that 
survey,  the  Surveyor  General  on  the  2d  of  May. 
1838,  relumed  the  same  to  the  deputy -surveyor 
who  made  it,  and  gave  him  authority  to  resurvey 
the  tract,  but  with  instructions  not  to  include 
within  the  lines  of  the  new  survey  any  more 
than  the  exact  quantity  of  three  hundred  and 
fifty-six  arpvnts,  and  under  those  instructions 
he,  on  the  8th  of  June,  in  the  same  year,  certi- 
fied a  plat  and  description  of  survey  of  the 
tract  confirmed  to  Louis  Labeaume,  including 
the  whole  of  the  Brazeau  tract,  t)eginning  on 
the  south  line  of  his  prior  survey  and  running 
north  for  quantity,  in  plain  violation  of  all  the 
original  documentary  evidences  of  titles. 

Second  survey  of  Joseph  C.  Brown  was  also 
set  aside,  and  the  Secretary  of  the  Interior  on 
the  25th  of  July,  1851,  decided,  contrary  to  the 
views  of  the  Land  Office  throughout  the  con- 
troversy, that  those  claiming  under  Labeaume 
were  entitled  to  a  patent  to  the  land  above  the 
ditch  according  to  Soulard's  survey,  and  that 
the  reservation  of  four  by  four  arpents  to  Bra- 
zeau, and  which  he  subsequently  conveyed  to 
Chouteau,  was  bounded  on  the  north  bv  La- 
beaume's  south  ditoh,  and  that  it  extended  to 
the  foot  of  the  mound.  Directions  were  ac- 
cordingly given  that  the  necessary  surveys 
should  be  made,  and  that  patents  should  be  is- 
sued in  conformity  with  those  principles. 

New  surveys  of  the  respective  lands  were 
made  in  pursuance  of  those  directions,  and  on 
the  26th  of  Febraary,  1852,  patent  certificates, 
in  a  special  form,  were  executed  by  the  record- 
er of  land  titles.  Both  the  patent  certificates 
were  founded  upon  that  decision  of  the  Secre- 
tary of  the  Interior,  and  the  material  matters 
certified  in  the  one  Intended  for  Joseph  Brazeau 
were,  that  the  recorder  was  of  the  opinion  that 
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the  confirmation  of  four  arpents  was  intended 
to  mean  four  arpents  front  by  four  arpents  in 
depth  towards  the  west,  or  sixteen  superficial 
arpents,  and  that  the  same  had  been  surveyed 
in  strict  conformity  with  the  dedaion  of  the 
Secretary  of  the  Interior. 

Extended  comments  upon  those  proceedinga 
are  not  necessary,  as  they  are  obviously  char- 
acterized by  error  and  injustice  from  Uieir  in- 
ception to  their  final  consummation.  Patents 
were  executed  March  25,  1852,  in  conformity 
with  the  patent  certificates ;  but  the  one  to  Louis 
Labeaume,  or  ids  legal  representatives,  contains 
an  important  reservation  in  these  wonts,  name- 
ly: "  Saving  and  reserving  any  valid  adverse 
right  which  may  exist  to  any  part "  of  the  tract, 
which  is  also  substantially  repeated  in  the  Ao- 
bendum  clause  of  the  patent. 

Two  months  before  the  patent  was  executed 
locating  the  four  by  four  arpents  south  of  the 
diteh,  the  plaintiff,  as  the  legal  representative 
of  the  original  donee,  protested  against  the  sur- 
vey on  which  the  patent  certificate  was  issued, 
and  the  record  shows  that  he  never  accepted 
the  patent.  None  of  the  representatives  of  the 
donee  ever  adced  for  that  survey,  nor  ever  con- 
sented to  receive  the  patent,  and  on  the  4th  of 
February,  1858,  the  Secretary  of  the  Interior 
recalled  it,  and  it  was  promptlv  returned  as 
having  been  improTidentlT  issued.  Justice  and 
truth  were  both  sutwerved  in  the  course  pur- 
sued, as  the  patent  gave  no  title  to  any  land 
whatever  to  the  patentee,  because  the  location 
was  upon  an  elder  concession.  Doubt  as  to  the 
power  of  the  Secretary  to  recall  the  patent  can- 
not be  entertained,  as  the  point  has  been  direct- 
ly decided  by  this  court.  Brazeau's  represent- 
atives, say  this  court,  in  the  case  of  Magmra  v. 
lyler,  1  Black,  199  [66  U.  S.,  XVIIL,  140],  re- 
fused to  accept  the  patent  for  the  sixteen  ar- 
pents, and  caused  it  to  be  recalled,  and  his 
claim,  therefore,  stands  before  the  court  just  as 
it  existed  in  1810,  when  the  Board  of  Commis- 
sioners confirmed  it  as  valid. 

Objection  is  made  to  the  jurisdiction  of  this 
court  to  hear  the  case  and  decide  the  contro- 
versy under  the  25th  section  of  the  Judiciary 
Act ;  but  there  is  no  proper  ground  for  doubt 
upon  the  subject. 

Explicit  description  of  the  premises  claimed, 
and  of  the  title  under  which  they  are  clidmed, 
is  set  forth  in  the  petition,  and  the  answer  in 
several  forms  alleges  in  substance  and  effect 
that  the  pretended  confirmation  to  Joseph  Bra- 
zeau was  wholly  void  for  want  of  jurisdiction 
in  the  Board  of  Commissioners  over  the  case; 
and  that  no  title  to  any  land  ever  passed  tohim 
thereunder,  and  that  Uie  patent — meaning  the 
one  executed  without  his  consent,  and  recalled 
at  his  request  as  having  been  improvidently  is- 
sued— vested  in  his  legal  representatives  the 
only  title  to  land  he  ever  had  by  virtue  of  his 
claim  and  confirmation. 

Additions  might  be  made  to  these  selections 
from  the  answer,  but  it  is  unnecessary,  as  the 
respondento  do  not  deny  that  there  are  issues  in 
the  pleadings  involving  questions  re-examinable 
in  this  court  under  that  section  of  the  Judiciary 
Act ;  but  what  they  contend  is,  that  the  answer 
presented  other  defenses  not  re- examinable  in 
this  court,  and  they  insist  that  the  Supreme 
Court  of  the  State,  for  aught  that  appears  to 
the   contrary,  may   liave  decided   the  cause 
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igtiiwt  the  plaintiff,  and  reversed  the  decree  of 
tbe  Court  of  Common  Pleas  upon  some  of  the 
defenses  set  op  in  the  answer  which  are  not  re- 
ezaminable  in  this  court.  Certain  it  is  that  fed- 
enl  questions  are  directly  involved  in  the  plead- 
joca,  and  if  it  appears  that  none  of  the  other 
defenses  afford  any  legal  answer  to  the  suit,  the 
conclusion  must  be  that  the  case  is  properly 
here,  as  this  court  will  not  presume  that  the 
court  below  decided  the  other  issues  erroneous- 
Ir  in  order  to  defeat  their  own  jurisdiction. 
ileiUfn  V.  Lagow,  13  How.,  110. 

Respondents  pleaded  the  Statute  of  Limita- 
tions, that  they  and  those  under  whom  they 
claim  had  been  in  the  actual  adverse  and  con- 
tinuous poaaession  of  the  premises  for  more  than 
twenty  years  next  before  the  commencement  of 
the  suit.  Such  a  defense  could  not  have  been 
adjudged  good  in  this  case  without  a  direct  de- 
nial of  the  foundation  of  the  plaintiff's  claim, 
as  will  be  readily  seen  by  a  brief  reference  to 
the  facts.  When  the  patent,  improvideutly  is- 
sued, was  recalled,  the  claim  of  Brazeau  stood 
before  the  court  just  as  it  existed  in  1810,  when 
it  was  confirmed  as  valid. 

Having  never  been  surveyed  at  the  request  of 
the  confirmee,  or  by  order  of  the  Land  Of- 
fice, and  never  patented  to  the  claimant,  it  re- 
mained as  it  haa  lieen  throughout,  an  incom- 
plete title  attached  to  no  land,  and  it  could  not 
be  converted  into  a  complete  title,  except  by 
1^  surrey  and  by  a  patent  executed  in  due 
form,  as  required  by  law. 

CcMiscious  that  he  had  a  good  claim,  and  un- 
dismayed by  the  law's  delay,  Brazeau  again  ap- 
plied to  the  Land  Department,  and  requested 
that  steps  might  be  taken  for  the  protection  of 
his  rights;  and  after  a  full  examination  of  the 
case,  the  Secretary  of  the  Interior,  on  the  9th 
of  April,  1862,  oraered  that  a  survey  of  the  four 
by  four  arpents  confirmed  to  him  should  be 
made,to  be  taken  from  the  southeast  part  of  the 
tract  surveyed  to  the  other  claimant,  and  re 
ferred  the  matter  to  the  Commissioner  of  the 
Qeneral  Land  Office  to  have  the  survey  made  in 
accordance  with  the  order. 

Corresponding  survey  was  made  on  the  8tb 
of  Ma^  in  that  year,  and  on  the  10th  of  June 
followmg,  the  patent  was  executed  and  duly 
signed  by  the  President.  Particular  reference 
is  made  In  it  to  the  survey  for  the  description 
of  the  tract,  and  the  patent  contains  the  same 
reservation  as  that  contained  in  the  patent  to 
the  other  claimant.  Prior  to  the  execution  and 
delivery  of  that  patent  the  title  was  in  the 
United  Sutes,  as  is  apparent  from  the  docu 
ments  exhibited  in  the  record.  Conceded  orig- 
inally to  Joseph  Brazeau,  his  incomplete  title 
to  the  same  remained  unextinguished  through- 
oat  the  whole  period  of  the  litigation.  He  never 
sold  the  claim  of  four  by  four  arpents  to  the 
other  claimant,  nor  did  he  ever  request  that  it 
should  be  surveyed^  or  located  in  any  place  other 
than  the  one  where  it  was  ascertained  to  be  by 
the  first  survey,  and  it  is  equally  true  that  La- 
beaome  never  had  any  concession  of  that  tract; 
that  he  never  purchased  it;  and  never  had  any 
title  of  any  kind  to  any  part  of  the  concession, 
except  the  sixteen  arpents  as  described  in  his 
deed  from  the  rightful  owner  of  the  residue  of 
the  tract. 

Even  those  most  interested  to  do  so  will  hard- 
ly contend,  in  view  of  these  circumstances, 
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that  the  court  below  could  have  sustained  the 
defense  set  up  in  the  answer,  that  the  claim  was 
barred  by  the  Statute  of  Limitations,  as  the  suit 
was  commenced  in  less  than  five  months  after 
the  official  survey  was  made.  Before  tiiat  time 
the  legal  title  was  in  the  United  States,  and  the 
claim  of  the  plaintiff  attached  to  no  particular 
land.  Obviously  the  same  facts  are  also  a  com- 
plete answer  to  the  defense  set  up  by  the  re- 
spondents of  a  former  recovery  founded  on  the 
decree  in  the  case  of  Magwire  v.  Tyler,  be- 
fore cited,  as  the  title  to  the  land  at  that  date 
was  in  the  United  States  and  continued  to  be 
so  for  a  long  time  after  the  commencement  of . 
that  suit. 

Power  to  revise  the  surveys  of  confirmed 
claims  was,  by  the  Actof  the4thof  July,  1836, 
conferred  upon  the  Commissioner  of  the  Oen- 
eral  Land  Office,  subject  in  certain  cases  to  an 
appeal  to  the  Secretary  of  the  Treasiu-y,  but 
since  the  passage  of  the  Act  of  the  3d  March, 
1849,  such  supervision  is  devolved  upon  the 
Secretary  of  the  Interior.  5  Stat,  at  L.,  106; 
9  Stat,  at  L.,  895; 

Plaintiff  in  that  suit  claimed  title  under  the 
survey  made  by  Joseph  C.  Brown/ in  1817,  and 
he  denied  that  the  Secretary  of  the  Interior  had 
the  power  to  set  it  aside,  but  Uiis  court  held 
that  the  Secretary,  under  the  last  named  Act  of 
Congress,  had  that  power  and,  consequently, 
that  the  claim  in  question  had  no  specific  bound- 
aries, and  that  it  attached  to  no  particular  land, 
so  that  a  court  of  justice  could  not  give  him  a 
remedy. 

Theory  of  the  plaintiff  in  that  case  was,  that 
the  survey,  under  which  he  claimed  to  main- 
tain the  suit,  had  been  illegally  set  aside,  and  If 
he  had  been  right,  the  court  would  have  had 
jurisdiction  of  the  merits,  as  the  case  was  one 
broueht  here  from  a  state  court,  where  the  dis- 
tinction, as  to  the  remedy  between  legal  and 
equitable  titles,  is  not  observed.  But  the  re- 
spondent insisted  that  the  survey  had  been  le- 
gally set  aside,  and  the  court  so  held ;  and,  in 
that  state  of  the  case,  this  court  could  not  de- 
cide anything,  under  the  25th  section  of  the  Ju- 
diciary Act,  except  the  question  as  to  the  pow- 
er of  the  Secretary  of  the  Interior  to  set  aside 
that  survey. 

Some  of  the  judges  were  of  the  opinion  that 
there  was  no  jurisdiction  of  the  case,  but  it  is 
apparent  that  those  who  were  of  a  different 
opinion  never  for  a  moment  supposed  that  the 
decree  in  the  case  would  determine  the  ultimate 
rights  of  the  parties.  By  affirming  the  decree 
rendered  in  the  court  below  In  that  case,  this 
court  decided  that  the  survey  then  in  question 
was  legally  set  aside  by  the  Secretary  of  the  In- 
terior, but  the  court  did  not  consider  the  mer- 
its, and  did  not  decide  anything  upon  that  sub- 
ject. 

The  respondents  also  allege  that  some  of  their 
number  were  innocent  purchasers,  without  no- 
tice, but  the  defense  is  not  sustained  by  the 
proofs,  and  there  does  not  appear  to  be  any 
foundation  for  the  theory  that  the  decree  of  the 
Supreme  Court  of  the  State  was  placed  upon 
any  such  ground. 

Want  of  jurisdiction  in  the  commissioners  is 
also  set  up  m  the  answer,  and  the  argument  is 
that  the  Supreme  Court  of  the  State  may  have 
decided  that  the  decree  of  confirmation  was  a 
nullity  on  Itwt  account.  Unsupported,  how- 
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ever,  as  the  proposition  is  bv  anything  appear- 
ing in  the  recoraed  proceeaings  of  the  Board, 
it  does  not  seem  to  be  necessary  to  enter  into 
any  extended  argument  to  show  its  fallacy. 
Suffice  it  to  say  that  the  question  involved  in 
the  proposition  is  one  which  may  be  revised  in 
this  court,  and  the  proper  answer  to  it  is,  that 
if  the  court  below  so  decided,  the  decision,  in 
our  opinion,  was  dearly  erroneous. 

Apart  from  the  Question  of  jurisdiction,  it  is 
also  contended  by  the  respondents,  that  the  pat- 
ent under  which  the  plaintiff  claims  is  void,  be- 
cause the  land  therein  granted  is  included 
in  their  patent,  which  is  the  elder  title,  but 
the  error  of  the  proposition  consists  in  the 
theory  of  fact  on  which  it  is  founded.  Their' 
patent  does  not  include  the  same  land.  On  Uie 
contrary,  the  land  included  in  the  plaintiff's 
patent  was  excepted  out  of  their  patent  by  the 
reservation  therein  contained,  berause  it  was  a 
valid  advene  right  to  four  by  four  arpents  of 
land  within  those  boundaries,  existing  at  the 
time  their  patent  was  executed. 

Decree  of  the  BuprerM  Court  ef  the  &aU  re- 
ver»ed.  «otm  eoeU,  and  the  eaute  rmtanded,  with 
(Ureetioni  to  affirm  the  deeree  qf  the  8t.  Loui* 
Court  of  Common  Fteae. 

Mr.  JvfUee  Nelson  did  not  sit  in  this  case. 

8.  C— to  Ho.,  408;  1  Blaok,  US. 

Oted-M  Wall.,  StsTlfWall.,  tlS,  280,  aS ;  06  U. 
8..  211,  ZIS;  t  Sawy.,  MO,  4M;  47  Ho.,  126;  67  Ho., 
47S;a7Ho.,7M. 


MAYOR  AND  ALDERBIEN  OP  THE  CITY 
OF    MEMPHIS    AHD    THE    MEMPHIS 
GAY080  GAS  COMPANY,  Appte., 
t. 

THOMPSON  DEAN. 

(See  8.  C,  8  WaU.,  64-78).) 
Sttil  bff  ttoekhotder — eotUraet  by  dtg  for  gat. 

A  stockholder  of  a  company  cannot  file  a  bill  In 
the  United  States  Court,  in  bis  own  name,  agralDst  a 
wronff-doer,  where  the  company  has  itself  brought 
a  suit  In  a  state  court  for  the  same  purpose,  and 
which  is  still  peodiogr. 

A  contract  of  a  city  with  a  company  to  furnish 
vas  for  the  dty  for  a  speoifled  Ume,  is  not  violated 
by  the  establishment  therein  of  another  gas  com- 
pany, nor  by  the  dty  taUng  stock  in  the  latter 
company. 

[No.  155.] 

Argued  Apr.  8,  Oct.  6.  7, 1869.    Ikeided  Oct. 

IS,  1869. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Tennessee. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  a  stockholder  in  the 
Memphis  Oas  Light  Company,  to  enjoin  the 
authorities  of  the  City  of  Memphis  from  hold- 
ing a  certain  proposed  election,  or  from  sub- 
scnbing  to  the  stock  of  the  Gayoso  Gas  Com- 
pany, and  to  enjoin  the  said  Gayoso  Gas  Com- 
pany from  laying  pipes  in  the  City  of  Memphis, 
and  from  manufacturing  gas  and  selling  the 
Biime  to  the  inhabitants  of  said  City.  The  de- 
fendants put  in  separate  answers.    That  of  the 

'  N{)TK.— Concurrent  turt»dietinn  of  trOmnal*.    See 
nute  to  Smith  v.  Holvur,  82  U.  S.  (9  Wheat.),  532. 
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Memphis  Gas  Light  Company  set  up  the  com- 
mencement, by  itself,  of  a  suit  in  a  state  court 
of  competent  jurisdiction,  to  protect  its  own 
rights  and  those  of  its  stockholders  in  the 
premises.  The  court  having  entered  a  decree 
in  favor  of  the  complainant,  the  defendants 
took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appeans  in 
the  opinion  of  the  court. 

Mr.  Fred.  P.  Stanton,  for  appellants: 

The  second  plea  denies  the  allegation  of  the 
bill,  that  the  Memphis  Gas  Light  Company 
had  refused  to  take  the  necessaty  steps  to 
assert  and  maintain  the  riehts  of  its  stock- 
holders; on  the  contrary,  ft  shows  the  com- 
mencement of  a  suit  in  the  Chancen'  Court  of 
Memphis  for  that  purpose,  and  tenders  a  cop^ 
of  the  record  in  prooi  of  it.  But  this  fact  is 
not  only  shown  by  the  plea  and  the  record  ex- 
hibited, but  it  is  equally  admitted  by  the  bill 
itself,  in  ite  "  Exhibit  B."  In  this  exhibit  the 
President  of  the  Gas  Light  Company  informa 
the  complainant  lliat  the  bill  had  been  filed  in 
the  Chancery  Court,  and  a  partial  injunction 
obtained. 

Under  the  circumstances  existing  at  the  time, 
as  thus  shown  by  the  pleadings,  Thompson 
Dean,  as  one  of  the  stockholders  of  the  Mem- 

Ehis  Gas  Light  Company,  had  no  right  to  file 
is  bill  in  the  court  below,  in  order  to  protect 
the  interests  of  the  Company.  He  could  only 
do  so  in  case  the  Company  refused  to  do  it. 

Dodge  v.  WooUey,  18  How.,  344  (59  U.  8., 
XV.,  406). 

The  third  i>lea  relies  upon  the  actual  pend- 
ency of  the  prior  suit  in  the  Chancery  Court  of 
Memphis.  The  pieliminarv  injunction  granted 
by  the  VhanetsUor  was  in  the  following  words: 

"Upon  complainant  giving  bond  with  se- 
curity in  the  sum  of  $5,000,  the  clerk  and 
master  will  issue  the  writ  of  injunction  restrain- 
ing defendants  from  laying  their  gas  pipes 
above  those  of  complainant,  or  so  near  to  them 
as  to  cause  injury  to  them. 

I  decline  ordering  an    injunction  restrain- 
ing defendants  from  prodeedmg  with  their  gaa 
works,  as  I  do  not  see  that  any  exclusive  priv- 
ilege has  been  conferred  on  compMnant. 
Wm.  M.  Smith,  Chane^lar. 

Sept.  12,  1867." 

This  injunction  was  in  full  operation  when 
Dean  filed  his  bill  in  the  court  below  |  and  it  is 
evident  that  be  went  into  the  Circuit  Court  of 
the  United  States  in  order  to  evade  the  juris- 
diction of  the  local  court — to  appeal  from  the 
decision  of  Chancellor  Smith,  who  had  refused 
to  recognize  the  monopoly  claimed  by  the  Gas 
Light  Company.  He  made  the  Mayor  and 
Aldermen  parties  to  the  proceedings,  probably 
because  he  supposed  that  would  enable  him  to 
avoid  the  plea  of  a  prior  action  pending.  But 
the  fact  of  additional  parties  being  included  in 
the  second  suit,  does  not  alter  the  application 
of  the  principle.  The  true  test  is  the  identity 
of  the  matters  in  issue — the  rights  claimed  and 
the  relief  sought.  In  both  cases  the  founda- 
tion of  the  proceeding  is  the  same.  Both  rely 
upon  the  monopoly  claimed  by  the  elder  Gas 
Company — the  exclusive  right,  said  to  be 
granted  in  their  charter,  to  make  and  sell  gas 
in  Memphis.  The  absurd  proceeding  against 
the  city  authorities  depends  wlmlly  on  lliis 
claim;  for  unless  the  exclusive  rigiit  claimed 
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cu  be  established,  there  is  no  pretense  of  any 
liglit  in  a  dtiz^n  of  New  York  to  interfere  with 
the  proposed  acts  of  the  Mayor  and  Aldermen. 
If  that  exclusive  right  can  be  established,  then 
tbe  injunction  against  the  City  would  be  wholly 
ageless,  inasmuch  as  an  injunction  against  the 
new  Company  would  efiectually  suspend  their 
work,  in  spite  of  the  people  or  public  authori- 
ties of  Memphis. 

Story,  Eq.  PL,  sec  738-745;  Cooper.  Eq. 
n.  278:  Hitford,  Ch.  PI.,  248. 

2.  But  the  main  point  in  the  present  case, 
snd  that  on  which  the  judgment  of  this  court 
is  especially  desired,  has  reference  to  the  ex- 
clusive rights  claimed  by  the  Memphis  Gas 
Light  Company  under  its  charter.  The  Com- 
pany asserts  a  right  to  the  complete  monopoly 
of  making  and  selling  gas  iu  Memphis.  This 
extraordinary  claim  is  owed  upon  the  language 
of  the  8d  section  of  the  Act  to  authorize  the 
establishment  of  the  National  Gas  Light  Com- 
pany, which  is  adopted  in  the  Act  establishing 
the  Memphis  Gas  Light  Company. 

"Sec.  8.  It  shall  be  the  duty  of  said  Com- 
pany to  establish  within  three  years  from  the 
flnt  day  of  January,  1850,  a  gas  manufactory 
within  the  City  of  Nashville,  of  sufBcient 
capacity  to  supply  its  corporate  authorities  and 
inhabitants  with  such  public  and  private  gas 
light  as  may  be  required." 

In  one  of  the  latest  cases  decided  by  this 
court,  the  following  rule  is  laid  down : 

"In  the  case  of  the  Charles  River  Bndge, 
the  rules  of  construction  known  to  the  English 
common  law  were  adopted  and  applied  in  the 
intepretation  of  legislative  grants,  and  the  prin- 
ciple was  recognized  that  charters  are  to  be 
construed  most  favorably  to  the  State,  and  that 
in  grants  by  the  public,  nothing  passes  by  im- 
pUation.  This  court  lias  repeatedly  since  re- 
asserted the  same  doctrine;  and  the  decisions 
in  the  several  States  are  nearbr  all  the  same 
wa;^.  The  principle  is  this:  That  all  rights 
which  are  asserted  against  the  State,  must  be 
dearly  defined  and  not  raised  by  inference  or 
presumption ;  and  if  the  charter  is  silent  about 
a  power,  it  does  not  exist."  The  Binghamton 
BridB«,  8  Wall.,  75  (70  U.  8.,  XVIII.,  137). 

It  is  scarcely  necessarv  to  cite  the  following 
Est  of  cases,  in  which  the  question  in  some  of 
its  forms  has  been  considered  by  this  court: 

BeaUy  v.  LateeofKnowler,  4  Pet.,  152;  Prot. 
Bk.  V.  BtOingi,  4  Pet.,  514;  Charles  Riwr 
Bridge  v.  Warren  Bridge,  11  Pet  ,  420;  MUUy. 
St.  Clair  Cbu»<y,  8How.,  581;  Bridge  Props,  v. 
BOoien  Co.,  \  Wall.,  116  (68  U.  8.,  XVIL, 
571;  TumpOce  Company  v.  The  State,  3  Wall., 
211  jTO  U.  8.,  XVlfl..  180). 

Metm.  D.  K.  Bl cRea.  Hnmes,  and  Prtt- 
(M,  for  i4;>pellee: 

1.  The  plea  to  the  jurisdiction  states  three 
gronnds:  1.  "  That  although  the  complun- 
ant  is  a  nonresident  stockholder  of  Tennessee, 
ret  his  Company  is  a  resident  Corporation  of 
Tennessee."  This  is  no  valid  objection,  if  case 
stated  for  relief  shows  that  the  president  and 
directors  of  the  old  Company  were  guilty  of  a 
lireach  of  duty  in  neglecting  to  assert  properly 
the  rights  of  the  Company,  so  as  to  permit  their 
value  to  be  injured  or  destroyed.  Dodge  v. 
Wooitty,  18  How.,  844  (59  U.  8.,  XV.,  406). 

The  second  ground  stated  in  the  plea  is,  that 
the  president  and  directors  of  the  old  Company 
SteSWiU.. 


have  not  refused  to  take  all  necessary  and  proper 
steps  to  protect  the  rights  of  complainant:  and 
the  old  Company,  on  the  contrary,  had  filed  a 
bill  in  the  Chancery  Court  of  Memphis,  seek- 
ing the  same  relief  and  urging  the  same  matters 
of  complaint  as  in  this  bill,  and  defendants 
exhibit  a  copy  of  that  record.  But  it  will  be  seen 
that  to  that  bill  the  Mayor  and  Aldermen  were 
not  parties,  and  none  of  the  allegations  against 
them  of  fraudulent  and  powerful  combination 
with  the  new  Company,  ill  violation  of  its  con- 
tract with  the  old  Company  and  of  its  charter, 
are  set  forth.  If  the  claims  of  the  old  Company 
are  legally  valid,  to  the  exclusive  privileges  as 
alleged  by  them,  both  under  their  charter  and 
under  their  contract  of  1852  with  the  corporate 
authorities  of  Memphis, then  the  alleged  action 
of  the  Board  of  Mayor  and  Aldermen,  in  seek- 
ing to  lend  its  aid  to  the  new  Company  by  sub- 
scribing $250,000  of  stock,  was  a  gross  and 
dangerous  fraud  against  the  old  Company  and 
its  stockholders.  The  president  and  directors 
of  the  old  Company,  showing  clearly  that  they 
knew  and  appreciated  the  rights  of  their  Com- 
pany and  the  injuries  sought  to  lie  inflicted  on 
their  chartered  privileges,  were  gii'ty  of  the 
nonperformance  of  a  confessed  official  obliga- 
tion, in  refusing  to  take  steps  against  the  Board 
of  Mayor  and  Aldermen,  which  amounted,  in 
the  language  of  Judge  Wayne,  delivering  the 
opinion  of  this  court  in  the  case  of  Dodge  v. 
Woolsey,  18  How.,  346  (59  U.  S.,  XV.,  406),  to 
a  breach  of  trust.  Therefore,  one  of  the  stock- 
holders was  forced  in  self  defense  to  sue  and 
call  upon  the  Circuit  Court  of  the  United 
States,  as  a  Court  of  Chancery,  to  stop  this  gross 
fraud  of  the  City,  by  whose  powerful  aid  aione, 
in  all  probability,  the  attack  by  adventurers 
upon  its  chartered  privileges  could  be  made  suc- 
cessful.    Dodge  v.  Woolsey  {supra). 

The  plea  was  overruled  properly  tiecause  it  is 
defective.  It  is  double,  informal  and  multifari- 
ous, since  it  contains  more  defenses  than  one. 
It  avers,  first,  as  one  ground  of  defense,  that 
although  the  complainant  is  a  non- resident  of 
Tennessee,  yet  the  old  Company  is  not.  In  the 
second  and  third  grounds  of  the  plea,  there  is 
alleged  the  pendency  of  another  suit.  A  plea 
containing  more  defenses  than  one  is  bad.  Va- 
rious facts  can  never  be  pleaded  in  one  plea,  un- 
less they  are  all  conducive  to  one  point,  on 
which  the  defendant  must  rest  his  defense; 
otherwise  it  will  be  open  to  the  charge  of  duplic- 
ity and  multifariousness. 

Story,  Eq.  PI.,  sec.  653,  etseq.;  R.  1.  v.  Mass., 
12  Pet.,  657;  2  Dan.  Ch.  Pr.,  102;  Ooodrieh  v. 
Peiulleton.  3  Johns.  Ch.,  384. 

2.  We  insist  that  by  the  express  terms  and 
words  of  the  charter  of  the  Memphis  Gas  Light 
Company,  an  exclusive  privilege  of  erecting, 
establUihing  and  constructing  public  gas  works 
at  Memphis,  and  of  manufacturing  and  rend- 
ing gas  by  means  of  such  public  works  to  the 
inliEibitants  and  corporate  authorities  of  Mem- 
phis, was  granted  to  the  Memphis  Gas  Light 
Company  tor  the  duration  of  its  charter;  that 
this  grant  is  a  contract,  the  subsequent  grant  of 
the  same  brandi  of  it  to  the  Gayoso  Gas  Com- 
pany by  the  Legislature  of  Tennessee,  impairs 
Its  obligation  within  the  prohibition  of  the  Con- 
stitution of  the  United  States,  and  hence  the 
subsequent  grant  is  void. 

This  privilege  of  establishing,  erecting  and 
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oonstructini;  gas  works  and  manufacturing  and 
vending  gas,  bv  means  of  public  works,  to  the 
inhabitants  and  corporate  authorities  of  Mem- 
phis.is  a  franchise ;  that  is  tosay,  "a  privilege  or 
immunity  of  a  public  nature,  which  cannot  be 
legally  exercised  without  legislative  grant." 
This  court,  in  the  case  of  Bic.  of  Augusta  v. 
SarU,  said :  ' '  Franchises  are  special  privileges 
conferred  by  government  upon  indiviouals,  and 
which  do  not  Dclong  to  the  citizens  of  the  coun- 
try generally  of  common  right."  Ang.  & 
Ames,  Corp.,  sees.  4,  787;  Bk.  of  Auffv*ta  v. 
£!arU,  13  Pet.,  595. 

The  franchise  of  the  Memphis  Qas  Light 
Company  has  another  feature  distinguishing  it 
from  the  ordinary  privileges  of  other  private 
corporations.  By  the  express  terms  of  the  charter 
it  involves  public  duties  and  charges.  What 
ever  gas  lights  any  inhabitant  of  the  City  or  the 
corporate  authorities  of  the  City  may  require, 
this  Company  is  expressly  bound  by  its  charter 
to  supply,  and  that,  too,  at  a  reasonable  price,  to 
be  regulated  by  the  price  of  gas  in  other  south- 
western cities,  and  never  to  exceed  one  cent 
per  cubic  foot  for  gas.  Such  is  the  duty  of  this 
Company  by  the  express  provisions  of  the 
charter,  and  such  is  the,;tM  pubUeum. 

See,  Charter,  sees.  2,  8,  4,  6,  7;  Charle»  Bit. 
Bridge  v.  Warren  Bridge,  11  Pet..  630:3 Dane, 
Abr.,ch.67,  p.  683;  CKariea  Bit.  Bridge  y.  War- 
ren Bridge,  7  Pick.,  496. 

Now,  this  being  a  franchise  burdened  with 
these  public  duties  and  charges,  the  owners 
must,  as  a  reasonable  equivalent,  be*  protected 
in  their  property,  their  franchise. 

Mr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Tennessee. 

The  bill  was  filed  by  Dean,  who  is  a  stock- 
holder in  the  Memphis  Gas  Light  Company, 
against  this  Company  and  the  Memphis  Gayoso 
Gas  Company,  both  incorporated  by  the  Legis- 
lature of  Tennessee,  and  also  against  the  City 
of  Memphis,  for  the  purpose  of  restraining  the 
Qayoso  Gas  Light  Companv  from  laying  down 
gas  pipes  within  the  City  oi  Memphis,and  from 
funiisbing  the  City  with  gas,  and  the  City  of 
Memphis  from  subscribing  to  the  stock  of  this 
Company. 

The  ground  upon  which  the  claim  is  made  to 
restrain  this  Company  is:  that  the  previous 
Company,  of  which  the  complainant  is  a  mem- 
ber, had  conferred  upon  it  by  its  charter  an  ex- 
clusive right  to  supply  the  City  with  gas,  and 
that  the  Legislature  was  thereby  disabled  from 
conferriDg  the  same  privileges  upon  another 
Company ;  and,  in  respect  to  the  City  of  Mem- 
phis, that  it  is  precluded  from  subeeribing  to 
the  stock  of  the  new  Company,  by  a  special 
agreenlent  entered  into  between  the  City  and 
the  Memphis  Gas  Light  Company.  • 

The  complainant  cliarees  in  his  bill  that  he 
has  applied  to  the  President  and  Directors  of 
the  Memphis  Gas  Light  Company,  of  which  he 
is  a  member,  to  institute  the  proper  legal  pro- 
ceedings for  the  purpose  of  enjoining  the  Ga^- 
080  Company  from  laying  down  gas  pipes  in 
the  City;  and  also,  the  City  from  subscribing 
to  stock  of  the  same,  and  that  they  have  re- 
fused. 
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To  this  bill  the  respondents  plead  in  abate- 
ment, in  substance:  that  th^  Memphis  Qu 
Light  Company  had  not  refused  to  take  all 
proper  and  legal  steps  to  maintain  Its  rights  and 
the  rights  of  its  stockholders ;  but,  on  Uie  con- 
trary, it  had  filed  a  bill  in  a  Court  of  Chancery 
of  the  State  against  the  new  Company,  having 
full  jurisdiction  of  the  case,  and  the  same 
grounds  are  set  forth  and  relied  on  as  in  the  com- 
plainants' bill  to  enjoin  it,  as  will  appear  from 
the  record  which  is  produced :  that  the  suit  it 
still  pending  in  this  court;  and  that  an  appli- 
cation was  made  for  a  preliminary  injunction 
against  the  new  Company,  which  wasgranted, 
so  far  as  to  restrain  it  from  laying  gas  pipes  so 
near  the  gas  pipes  of  the  Memphis  Ckis  Light 
Company  as  to  cause  any  injury  to  them ;  bat 
the  court  refused  to  restrain  the  Company  from 
proceeding  with  its  works,  intimating  an  opin- 
ion that  the  complainant  Company  possessed 
no  exclusive  privileges  to  furnish  gas  to  the 
City.  The  record  of  the  suit  of  chancery  is  an 
exhibit,  and  substantiates  all  the  facts  set  forth 
in  the  pica.  The  Memphis  Gayoso  Gas  Com- 
pany and  the  City  of  Memphis  also  put  in  sepa- 
rate answers;  but  from  the  view  we  have  taken 
of  the  case,  it  will  not  be  material  to  refer  to 
them  more  particularly.  The  cause  was  set  down 
for  hearing  by  consent  of  parties  "on  the  bfll 
and  exiiibits,  and  on  the  answer  of  the  Memphis 
Gayoso  Gas  Company  and  exhibits,  and  the  an- 
swer of  the  Mayor  and  Aldermen  of  the  City;" 
and  the  court,  after  bearing,  determined  tliat 
the  complainant  was  entitled  to  the  relief  prayed 
for,  and  decreed  perpetual  injunctionsjagainst 
the  new  Company  and  the  City.  The  cause  is 
now  before  us  on  appeal. 

The  judgment  of  the  court  in  the  case  of 
Dodge  v.  WooUey,  18  How.,  831-845  [59  U.  8.. 
XV.,  401-406],  authorizes  the  stockholder  of 
a  company  to  institute  a  suit  in  equity  in  bis 
own  name  against  a  wrong-doer,  whose  acts 
operate  to  the  prejudice  of  the  interests  of  the 
stockholders,  such  as  diminishing  their  divi- 
dends and  lessening  the  value  of  their  stock,  in 
a  case  where  application  has  first  lieen  made  to 
the  directors  of  the  company  to  institute  the 
suit  in  its  own  name,  and  they  have  refused. 
See,  also,  Bronton  v.  La  Onme  B.  B.  Co.,  i 
Wall.,  283-803  [69  U.  8.,  XVII..  725,  729). 
This  refusal  of  the  Board  of  Directors  is  essen- 
tial in  order  to  give  to  the  stockholder  any 
standing  in  court,  as  the  charter  confers  upon 
the  directors  representing  the  body  of  stotck- 
bolders,  the  general  management  of  the  busi- 
ness of  the  Company.  There  must  be  a  clear 
default,  therefore,  on  their  part.  Involving  a 
breach  of  duly,  within  the  rule  established  in 
equity,  to  authorize  a  stockholder  to  institute 
the  suit  in  his  own  behalf,  or  for  himself  and 
other  stockholders  who  may  choose  to  Join. 
The  plea  in  abatement  in  the  record  is  foanded 
upon  this  view  of  the  law.  It  not  only  deoiea 
the  refusal,  but  avers  the  institution  of  a  mrft 
in  a  court  of  competent  jurisdiction,  and  In 
which  the  ground  of  complaint  is  substantiaBr 
the  same  as  set  forth  in  the  complainant's  bid. 
This  is  a  plea  to  the  person  of  the  compbinMtt. 
Pleas  to  the  person,  says  Mr.  Daniell  (1  Oml 
Ch.  Pr.,  741),  like  pleas  to  the  jurisdiction,  4o 
not  necessarily  dispute  the  i^iditr  of 
rights,  which  are  made  the  subject  ta  the 
but  object  to  the  plaintiff's  ability  to 
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the  defendanl's  liability  to  bo  sued  reEpecting 
them.  And  Judge  Btory  observes,  "  They  ob- 
ject to  the  plaintifF  that  he  is  by  law  disabled 
to  ene  in  a  court  of  justice,  or  that  he  cannot 
instituleA  suit  alone,  or  that  he  is  not  the  per 
SOD  he  pretends  to  be,  or  that  he  does  not  sus- 
tain the  character  he  assumes."  -  Eq,  PI., 
545.  These  are  properly  pleas  in  abatement, 
or  St  least  in  the  nature  of  abatement,  lb., 
549,  and  n.  2.  i 

It  is  insisted,  however,  on  the  part  of  the 
learned  counsel  for  the  appellee,  thai  the  suit 
in  the  rtate  court  did  not  cover  all  the  griev- 
ances set  forth  in  his  bill,  as  the  directors  were 
required  to  proceed  against  the  City  of  Mem- 
phis, which  was  not  a  party  defendant  in  that 
soit,  but  is  in  the  present  one.  The  charge  in 
his  bill  is,  that  the  city  authorities  passed  an 
ordinance  authorizing  the  Mayor  to  hold  an 
election  to  test,  the  sense  of  the  voters  of  the 
City  as  to  the  propriety  of  subscribing  |250.000 
to  the  stock  of  the  Memphis  Gayoso  Company, 
sod  he  apprehends  that  the  influence  of  the 
corporate  authorities  will  be  exercised  nn  the 
voters  favorable  to  the  Company,  and  will  pro- 
ceed to  subscribe  to  its  stock;  and  further,  that 
the  City  bad  entered  into  a  contract  with  com- 
plainant's Company  to  furnish  the  lamps  of  the 
City  with  gas  for  twenty  years,  and  that  this 
action  of  the  City  is  in  violation  of  that  con- 
tract ;  and  the  bill  prays  that  the  City  may  be 
enjoined  from  holding  the  election  or  subscrib- 
ing to  the  stock.  This  is  the  branch  of  the 
;  case  relied  on  to  show  that  the  suit  in  the  stat« 
I  court  was  not  a  compliance  with,  or  a  fulfill- 
ment of,  the  request  of  the  complainant  to  the 
directors  of  the  Memphis  Qas  Light  Company  to 
'       institute  legal  proceedings. 

But,  admitting  all  this  to  be  true,  it  furnishes 
no  valid  ground  for  making  the  Memphis  Gay 
080  Gas  Company  a  party,  and  agitating  over 
again  the  same  question  which  was  pending  in 
tiu9  state  court,  namely:  whether  or  not  the 
Memphis  Gas  Light  Company  had  an  exclusive 
right  to  furnish  the  City  of  Memphis  with  gas. 
There  is  no  necessary  connection  between  that 
suit,  or  the  subject-matter  involved  in  it,  and 
the  one  against  the  City.  The  former  turns 
upon  a  construction  of  the  charter  of  the 
Memphis  Gas  Light  Company;  the  latter,  upon  a 
written  contract  between  this  Company  and  the 
City.  The  question  here  has  no  connection 
with  that  of  the  exclusive  privileges  of  the 
Company  under  the  charter.  If  any  suit  was 
desired,  or  advisable,  against  the  City,  it  should 
have  been  a  separate  one  founded  on  the  con- 
tract. 

Besides,  the  suit  against  the  City  was  prema- 
ture. Until  the  question  was  decided  whether 
or  not  the  Memphis  Gayoso  Gas  Company  was 
valid,  and  had  a  right  to  establish  itself  in  the 
C^y  of  Memphis,  the  suit  against  the  City  was 
founded  on  a  hypothetical  case.  If  held  by 
the  state  court,  on  the  final  hearing,  that  the 
Hempbis  Gas  Company  had  the  exclusive 
right,  the  existence  of  the  other  Company  must 
cease,  and  the  suit  against  the  City  would  be 
upetiSuoua. 

The  suit  is  premature,  also,  for  the  reason  it 
it  founded  on  a  contingency,  that  a  majority  of 
the  voters  of  the  City  will  vote  in  favor  of  a 
city  subscription  to  the  stock.  The  bill  seeks 
to  enjoin  the  City  from  holding  the  election, 
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for  fear  a  majority  may  favor  subscription ;  and 
then,  that  the  City  will  subscribe.  The  com- 
plainant should  hiave  waited  till  after  the  result 
of  the  election,  and,  if  it  had  been  against  mak- 
ing any  subscription,  no  suit  would  have  been 
required ;  if  in  favor,  it  would  have  been  time 
enough  to  have  filed  the  bill. 

But,  over  and  beyond  all  these  objections,  we 
are  satisfied  that  there  is  nothing  in  the  pro- 
visions of  the  contract  that  can  tS  made  avail- 
able to  estop  the  City  from  subscribing  to  the 
stock.  It  secures  to  the  complainant's  Com- 
pany the  exclusive  privilege  of  supplying  the 
public  lamps  in  the  streets  of  the  City  with 
gas  for  twenty  years,  at  one  half  the  price 
which  is  charged  to  private  persona.  This  is 
the  essence  of  the  contract.  There  are  other 
details  to  enable  the  Company  to  fulfill  its  por- 
tion of  the  stipulations,  such  as  the  privilege  of 
laying  down  its  pipes  in  the  streets,  and  of 
exercising  all  the  rights  under  the  charter  with- 
in the  jimits  of  the  City,  without  any  other 
tax  or  charge  than  upon  the  estimated  value  of 
their  house  and  lot,  and  $100  per  annum.  The 
City  agrees  to  take  fifty  public  lamps  to  begin 
with,  to  be  extended  thereafter  according  to 
the  public  wants.  All  the  obligations,  what- 
ever they  may  be,  to  be  found  in  the  contract 
on  the  part  of  the  City,are  binding  upon  it,  and 
if  broken,  the  courts  will  afford  the  proper 
remedy.  The  establishment  uf  another  com- 
pany uierein  will  not  change  its  nature  or  ob- 
ligation, mpch  less  abrogate  it.  To  this  extent 
the  City  is  boimd,  but  no  further.  There  is 
neither  an  express  nor  implied  obligation  not 
to  take  stock  in  any  other  company. 

The  idea  that  the  subscription  to  the  stock 
of  the  new  Company  would  aid  or  encourage 
its  establishment  in  the  City ,  and  hence  would 
operate  as  a  violation  of  the  contract,  finds  no 
support  in  that  instrument. 

The  result  of  our  opinion  is,  that  the  only 
question  that  it  was  competent  for  the  com- 

Elainant,  as  a  stockholder  of  the  Memphis  Gas 
ight  Company,  to  compel  the  directors  to  pre- 
sent to  a  court  of  justice,  was  that  involving 
its  exclusive  right,  under  the  charter,  to  fur- 
nish the  City  of  Memphis  with  gas;  and  as  that* 
had  been  presented  to  a  court  o?  competent  ju- 
risdiction, in  a  suit  then  pending,  he  is  disa- 
bled, according  to  the  settled  rule  on  this  sub- 
ject, from  instituting  a  suit  in  his  own  name  in 
another  court. 

Decree  below  reversed,  and  eate  remitted  to  the 
court  below,  with  direetiont  to  ditmiu  the  bill. 

Clted-10  Diss.,  198;  4  Dill.,  28;  8  Blatchf.,  402, 
WS:  1  Sawy.,  68,69:  1  Wood,  18;  2  Wood,  4ail,  619; 
66  Ind.,  408 :  24  Mich.,  473 ;  31  Hun,  300. 


JOHN  H.  McKEE,  Claimant  of  187  Baubs 
of  Cotton,  100  Coils  op  Rope,  16  Bales, 
8  Rolls  and  160  Pieces  of  BAOOiNO.and  20 
Pieces  of  Leather,  Appt., 

V. 

THE  UNITED  STATES. 

(See  8.  C,  8  Wall.,  183-187.) 

Purehcue  of  cotton  from  Confed^ate  States, 
illegal — 'permianon  or  Ucerue  mU  not  author- 
K« — teiture. 
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Unlicensed  businogs  Intercourse  witb  an  enemy 
durinir  a  time  of  war  la  not  permitted. 

A  purcbaae  of  cotton  made  by  a  citizen  of  N.  O., 
of  the  agrent  of  the  Treasury  Department  of  the 
Confederate  States  within  the  Confederate  lines, 
was  illegal. 

Such  purchase  is  not  protected  by  a  permission 
Klvcn  by  the  commanding  officer  of  the  Gulf  De- 
partment to  pass  through  the  tJ.  8.  lines  into  Up- 
per Louisiana,  and  bring  away  any  property  that 
be  might  purchase  there. 

Nor  would  a  license  In  conformity  with  treasury 
regulations  Issued  under  the  Act  of  July  18,  1861, 
to  trade  generally  within  the  insurgent  territory, 
authorize  a  purchase  from  on  Imiwrtant  official  of 
the  Confederate  States. 

duoh  property  was  liable  to  seizure  at  the  place 
of  purohaae  by  the  Federal  forcee,and  to  condem- 
nation. 

[No.  18.] 
Argued  Oct.  8,  1869.      Decided  Oct.  18,  1869. 

APPEAL  from  the  District  Court  ol  the 
United  Stales  for  the  Southern  District  of 
Illinois. 

This  is  a  claim  for  a  portion  of  the  property 
captured  by  tlie  naval  forces  of  the  United 
States,  under  the  command  of  Admiral  D.  D) 
Porter,  engaged  in  the  "  Red  River  Expedi- 
tion," in  the  spring  of  1864.  The  particular 
Sroperty  embraced  l)v  the  claim  was  seized 
[ar.  16,  1864,  in  the  Town  of  Alesandria,  on 
the  Red  River,  Louisiana,  and  brought  into  the 
Bottthem  District  of  Illinois  for  adjudication, 
with  the  other  property  captured  upon  the 
same  expedition. 

The  district  court  having  dismisaed  the 
claim,  the  claimant  took  an  appeal  to  this 
court. 

A  further  etatement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meetrt.  R.  H.  Corwine  and  J.  A.  Campbell, 
for  appellant: 

1.  It  is  not'violative  of  the  Non-Intercourse 
Act  of  July  18,  1861,  for  a  citizen  of  a  loval 
State  to  trade  with  a  citizen  of  a  disloyal  dis- 
trict, if  such  trading  was  in  pursuance  with  a 
license  and  permit  from  the  President  of  the 
United  States  or  the  Secretary  of  the  Treasury, 
or  anyone  acting  for  either. 

3.  In  such  cases,  the  itattu  of  the  citizen 
^(loes  not  control  and  does  not  enter  into  the 
question. 

3.  Bein^  a  transaction  between  two  citizens 
of  the  United  States,  the  presumptions  are  all 
in  favor  of  its  validity,  and  the  ontu,  to  show 
that  it  is  violative  of  some  Statute  of  Congress, 
rests  on  the  party  who  seeks  to  condemn  the 
property. 

4.  Having  once  shown  a  permit  or  license  to 
trade  with  the  insurgent  districts,  the  presump- 
tions are  all  in  favor  of  the  transaction  being 
done  under  and  in  pursuance  of  such  authority, 
until  the  contrary  appears. 

5.  The  property  of  a  citizen  of  the  United 
States  cannot  lawfully  be  taken  from  him  by 
any  authority  of  the  United  States,  except  that 
authority  springs  out  of  the  judgment  of  a 
court  haviog  jurisdiction  of  the  person  and  the 
subject-matter. 

6.  There  is  no  such  thing  as  the  law  of  na- 
tions operating  within  the  territorial  jurisdic- 
tion of  the  United  States,  more  especially  where 
that  law  is  invoked  to  condemn  the  property 
of  a  citizen  of  the  United  States,  found  within 
its  territory  as  prize  of  war^'uw  belli. 

7.  Until  the  President  has  actually  caused 
the  seizure  of  property  falling  within  the  opera- 
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tion  of  the  Statute  of  Julr  17, 1862,  the  statute 
is  not  operative,  and  no  rights  arise  under  it. 

8.  That  statute  having  been  passed  in  aid  of 
the  army  while  in  active  operation  against  the 
rebels,  ceased  to  be  effective  after  the  war  end- 
ed, and  no  seizure  can  now  be  made  ilodcr  it. 
It  ez^red  by  its  own  limitation. 

0.  The  title  of  a  purchaser,  made  in  good 
faith  before  actual  seizure,  is  not  affected  by 
the  political  ^alu*  of  the  vendor. 

10.  The  Act  of  July  17,  1862,  does  not,  in 
terms  nor  by  implication,  repeal  the  Act  of 
July  18,  1861,  in  so  far  as  it  empowers  the 
President  of  the  United  States  to  liceiue  and 
permit  commercial  intercourse  with  any  part 
of  any  insurrectionary  district  in  the  Umted 
States. 

11.  During  the  existence  of  the  rebeUion,  it 
was  the  policy  of  the  authorities  of  the  United 
States,  civil  and  military, lo  encourage  the  pur- 
chase of  cotton  and  sugar,  the  products  of  dis- 
loyal districts,  and  to  afford  loyal  citizenserery 
facility  to  effect  such  purchases.  This  polkr 
found  expression  in  the  Acts  of  Congress  ana 
in  the  uniform  practice  of  the  President,  the 
Secretary  of  War,  the  Treasury,  his  treasniy 
aids,  and  the  military  authorities  acting  under 
Executive  orders. 

12.  There  was  no  lawful  capture  or  seizure 
in  this  case,  but  the  property  was  taken  poa- 
session  of  and  removed  by  the  navy,  for  safety, 
to  Cairo,  with  previous  knowledge  that  it  was 
the  bona  Jlde  property  of  a  loyal  citizen,  en- 
titled to  be  respected  as  such. 

13.  These  Confiscation  Statutes,  being  qwm 
criminal,  must  be  construed  strictly. 

Mettrt.  E.  B.  Hoar,  Atty-Oen.,  J.  HuiUg 
Aehion,  Atft.  AttyOen.,  and  C.  Gutkinff,  for 
the  appellee : 

The  following  propositions  appear  to  be  in- 
disputable: 

1.  That  the  purchase  of  this  propertr  by 
.John  H.  McKee  was  in  direct  violation  of  the 
Act  of  July  18,  1861,  and  no  title  thereto  was 
acquired  by  him. 

Andrew  W.  McKee,  the  vendor,  w»8  a  ctti- 
zen  of  the  insurrectionary  portion  of  Louisiana, 
while  his  vendee,  John  H.  McKee,  was  a  citi- 
zen and  resident  of  New  Orleans.  The  p«ities 
were  not  competent  to  make  a  contract  in  re- 
spect to  property,  without  the  license  of  the 
President,  granted  under  the  lawful  regulations 
of  the  Secretary  of  the  Treasury.  Any  con- 
tract attempted  to  be  made  without  such  licmse 
was  null  and  void.  The  parties  had  no  legal 
capacity  to  trade  with  one  another. 

No  such  license  appears  in  the  case.  Oeoeral 
Banks  had  no  more  authority  to  protect  tbeir 
trade  by  a  permit  or  license  of  his  own,  than 
any  private  citizen  in  New  Orleans. 

2.  That,  independently  of  any  question  as  to 
the  character  and  validity  of  the  liceaae  held 
by  the  claimant,  no  title  could  be  acquired  to 
any  property  owned  by  Andrew  W.  McKee, 
at  the  date  of  this  transaction,  by  pardiaae, 
transfer  or  conveyance  from  him. 

A.  W.  McKee  was  an  officer  or  agent  of  the 
Oovernment  of  the  so  called  ConfedenU«  SWtet 
and,  as  such,  all  property  owned  t^  him  wai 
conQscablo  under  the  6th  section  of  the  Aflt  Of 
July  17,  1862;  and  by  the  same  sectioa,  uiy 
sale  of  such  property  by  McKee  was,  mt%  tnw- 
f  er  of  legal  tiUe,  utterly  void.    18  Stat.  atXi.  ML 
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In  ao  far  as  the  Conflscatlon  Act  of  July  17, 
1802,  invalidated  all  sales  and  transfers  of  prop- 
erty belonging  to  persons  within  the  6th  and 
6th  sections  of  the  Act,  it  must  be  regarded  as 
a  repeal,  by  implication,  of  the  provisions  of 
the  Act  of  July  18, 1861,  which  authorized  the 
President  to  license  commercial  intercourse  with 
rach  persons.  If,  therefore,  the  claimant  had 
held  a  license  duly  issued  under  the  authoritv 
of  the  President,  at  the  time  he  purchased  thu 
property  from  A.  W.  McEee,  such  license 
would  not  have  enabled  him,  at  the  date  of  that 
transaction,  to  acquire  a  valid  title  to  the  prop- 
erty as  against  the  provisions  of  the  Confisca- 
tion Act  of  July  17,  1862,  referred  to.  They 
declared  that  any  sale,  transfer,  or  convevance 
of  any  property  belonging  to  the  vendor  should 
be  amolutely,  and  to  all  lntent»  and  purposes 
whatever,  null  and  void ;  and  it  is  plain,  there- 
fore, that  they  repealed  the  provisions  of  the 
earlier  Act  of  July  13, 1861,  to  the  extent  that 
they  authorized  the  President  to  validate 
commercial  intercourse  with  this  vendor,  and 
the  acquisition  of  property  by  purchase  from 
him. 

Mr.  JutUee  Davi*  delivered  the  opinion  of 
the  court: 

This  is  a  claim  for  property  captured  by  the 
naval  forces  of  the  United  States  engaged  in  the 
Bed  River  Expedition,  in  the  spring  of  1864. 

The  claim  was  dismissed  by  the  court  below, 
and  the  correctness  of  that  decision  presents  the 
only  question  in  the  case. 

It  is  a  familiar  principle  of  public  law,  that 
onlicenaed  business  intercourse  with  an  enemy 
doringatimeofwarisnotpermitted.  Congress, 
thererore,  in  recognition  of  this  principle,  when 
it  declared,  on  the  18th  day  of  July,  1861,  that 
commercial  intercourse  between  the  seceding 
States  and  the  rest  of  the  United  States  should 
cease  and  be  unlawful,  after  the  proclamation 
of  the  President  that  a  state  of  insurrection  ex- 
isted, authorized  the  Pre8ident,in  his  discretion, 
to  license  trade.  But  in  so  far  as  it  was  licensed, 
it  waa  to  be  conducted  in  accordance  with  the 
regulaUoDS  prescribed  by  the  Secretary  of  the 
Treasury.  The  President  proclaimed  the  fact 
of  insurrection,  and  provided  for  a  limited  com- 
mercial intercourse;  and  the  Secretary  of  the 
Treasury  fixed  the  manner  in  which  this  inter- 
course should  be  carried  on.  Under  this  Act  of 
Congress, the  Proclamation  of  the  President,and 
the  trade  regulations  established  in  pursuance 
of  it,  can  the  purchase  of  the  property  in  ques- 
tion be  protected? 

It  was  made  on  the  4th  of  March,  1864, while 
the  war  was  flagrant,  by  John  H.  McKee,  a  citi- 
zen of  New  Orleans,  of  A.  W.  McKee,  a  resident 
of  Upper  Louisiana,  and  the  general  agent  of 
the  Treasury  Depcutment  of  the  Conmierate 
States,  to  purchase  and  dispose  of  cotton  in  the 
State  of  Texas,  and  that  part  of  Louisiana  lying 
west  of  the  Mississippi  River. 

Permission  had  fa«en  given  the  claimant,  by 
the  commanding  ofiScer  of  the  Department  of 
the  Oulf,  topass  through  the  United  States  lines 
into  Upper  Louisiana  and  bring  away  any  prop- 
erty that  he  might  purchase  there.  But  who 
authorized  him,  while  there,  to  make  the  pur- 
diaae  ?  There  is  no  sufficient  proof  in  the  rec- 
ord tliat  any  treasury  officer  clothed  him  with 
this  authonty.and  it  is  very  clear  that  the  power 
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of  the  military  extended  no  further  than  to  pro- 
tect him  in  going  into  the  lines  of  the  enemy 
and  briaginK  from  there  any  property  rightfully 
acquired.  If,  as  is  contended,  and  as  the  evi- 
dence tends  to  show,  the  military  authorities 
went  further  and  granted  him  also  a  license  to 
trade,  the  answer  Is,  that  this  court  held  in  ne 
Ouachita  Cotton  caae,  6  Wall.,  SSI  [78  U.  S., 
XVin.,  985],  that  such  a  license  was  void. 

But  even  if  McKee  had  obtained  the  express 
permission  of  one  of  the  treasury  agents  to  go 
into  the  Confederate  lines  and  buy  cotton,  it 
would  not  protect  liim,  because  the  agent  would 
have  been  acting  outside  the  limits  of  his  author- 
ity, as  the  regulations  of  the  department,  in 
force  at  the  time,  strictly  prohibited  commercial 
intercourse  with  localities  beyond  the  lines  of 
military  occupation  by  the  United  States  forces. 

There  is  another  view  of  this  case,  which  is 
decisive  of  it,  if  the  proof  was  ample  that  the 
claimant  had  a  license  in  conformity  with  treas- 
ury regulations,  issued  under  the  Act  of  Con- 
gress of  July  18, 1861,  to  trade  generally  within 
insurgent  territory,  for  the  reason  that  such  A 
license  could  gire  him  no  right  to  bay  property 
of  A.  W.  McKee,  who  held  an  important  offi- 
cial position  from  the  Gk>vemment  of  the  Con- 
federate States. 

SecdonSofthe  Actof  Congress,Jnly  17, 1869, 
provides: 

"That,  to  insure  the  speedy  termination  of 
the  present  rebellion,  it  shall  be  the  dutr  of  the 
President  of  the  United  States  to  cause  the  seiz- 
ure of  all  the  estate  and  property,  money,  stocks, 
credits  and  effects  of  the  persons'  ha«in^ter 
named  in  this  section  and  to  apply  and  use  the 
same  and  the  proceeds  thereof  for  the  support 
of  the  Army  of  the  United  States." 

The  enumeration  of  persons  includes,  "Any 
person  hereinafter  holaing  an  office  or  agener 
under  the  Government  of  the  so-called  Confed- 
erate States  of  America";  and  the  section  thus 
concludes:  "And  all  sales,  transfers  orconvey- 
anoes  of  any  such  property  shall  be  null  and 
void;  and  it  shall  be  a  sufficient  bar  to  any  suit 
brought  by  such  person  for  the  possession  or  use 
of  such  property  or  any  of  it,  to  allege  and  prove 
that  he  is  one  of  the  persons  described  in  this 
section." 

This  statute  prohibited  a  person  occupying 
the  position  of  A.  W.  McKee  from  selling  hu 
property,  and  it  follows,  as  he  had  no  capacity 
to  dispose  of  it,  that  the  claimant  could  acquire 
no  title  to  it. 

All  licenses  to  trade  issued  under  the  Act  of 
July  18, 1861,  are  controlled  by  the  provUlons 
of  uie  Act  of  July  17,  1862,  and  must  be  re- 
stricted to  a  pemussion  to  trade  with  those  per- 
sons who  are  not  within  the  prohibitions  of  the 
later  Act.  It  is  a  well  settled  principle  of  law, 
that  in  case  of  the  repugnancy  between  two  stat- 
utes, the  later  one  most  prevail  over  the  former. 
In  that  particular  in  which  the  prior  and  the 
later  Act  cannot  consistently  stand  together,  the 
later  Act  must  be  taken,  pro  tanto,  as  a  modi- 
fication or  repeal  of  the  former. 

Ths  decree  of  the  Dittriet  Oowrt  affirmed, 

Clted-8  WaU.,  7S:  «  WaU..  98:  1  FUpp.,  8U;  7 
Blatohf.,40B;  1  Dill.,  881, 882.  678,  678;  1  Wood,  688; 
8T  N.  J.  L.,  480;  1  Am.  Sep.,  148^00  Mass., 668): 7  Am. 
Rep„  196  (82  lowa,  808) ;  9  Am.  Hep.,  863  (86  Ind.,  154); 
66Ho.,444. 
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Ejc  parte  In  tbb  Mattkr  op  EDWARD  M. 

YERQER,  Petitioner. 

(See  8.  C,  8  WaU.,  86-106.) 

i/urMfeMon  ofthit  court,  by  habeas  corpus — op- 

petiate  juritdietion. 

In  all  cases  where  a  Circuit  Court  of  the  United 
States  has  caused  a  prisoner  to  be  brouirht  l>ef  ore 
It  and  has,  after  Inqulrintr  into  the  cause  of  deteo- 
tlOD,  remanded  him  to  the  custody  from  which  be 
was  taken,  this  court  may.by  the  writ  of  habtcus  cor- 
ptu,  revise  the  decision  of  theolroultcourt.  and  ifit 
be  found  unwarranted  by  law,  relieve  the  prisoner 
from  the  unlawful  restraint  to  which  he  has  been 
remanded. 

This  court  baa  power,  under  such  oircumstanoes, 
to  issue  a  writ  of  habeas  eorpus  to  a  Military  Com- 
mission, to  produce  a  prisoner  held  on  the  charge 
of  murder. 

The  Act  of  March  27, 1868.  does  not  take  away  or 
affect  the  appellate  Jurisdiction  of  this  court  under 
the  Constitution  and  the  Acts  of  Congress  prior  to 
1867. 

[No.  17.  Special.] 
Argument  at  to  juritdietion  Oct.  tS,  1869.    De- 
cided Oct.  gS,  1869. 

MOTION  and  petition  for  writs  of  hdbeat 
eorput  and  certiorari. 

The  case  is  fully  stated  by  the  court. 

Argument  on  the  question  of  jurisdiction. 

Me-rt.  P.  PhiUips.  J.  H.  Carlisle,  and 
Wm.  Yerger,  for  petitioner: 

The  jurisdiction  of  this  court  to  grant  the 
writ  of  habeat  eorput,  to  operate  in  the  nature 
of  a  writ  of  error,  for  the  purpose  of  inquiry 
into  the  cause  of  commitment  by  an  inferior 
court,  and  of  revising  such  judgment,  has  been 
fully  settled  beyond  the  resich  of  controversy. 

This  question  arose  at  an  early  day  in  the  his- 
tory of  the  court,  and  has  been  repeatedly  con- 
sidered. The  decisions  are  unvarying  and  uni- 
form. The  jurisdiction  has  been  maintained  in 
every  instance,  and  as  far  as  I  have  been  able 
to  find,  only  two  judges — Jiutieei  Baldwin  and 
Curtis— have  expres^  adverse  opinions;  and 
the  opinion  of  the  latter  was  limited  to  the  spe- 
cial form  of  the  judgment  under  review. 

The  Constitution,  in  sec.  9,  art.  I,  declares 
that  "  The  privilege  of  the  writ  of  habeat  eor- 
put shall  not  be  suspended  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety 
may  require  it."  The  first  Congress,  treating 
this  provision  as  mandatory,  took  immediate 
steps  to  render  it  elflcient. 

The  14th  section  of  the  Actof  1780,  establish- 
ing judicial  courts,  declares  that  "All  the  be- 
fore mentioned  courts  of  the  United  States  shall 
have  power  to  issue  writs  of  teirefaciai,  heieat 
cortmt,  and  all  other  writs  not  especially  pro- 
vided for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of 
law;  and  that  either  of  the  Justices  of  the  Su- 

greme  Court,  as  well  as  Judges  of  the  District 
ourts,  shall  have  power  to  grant  writs  of  habeat 
eorput,  for  the  purpose  of  an  inquiry  into  the 
cause  of  commitment,  provided,  that  writs  of 
habeat  eorput  shall  in  no  case  extend  to  prisoners 
in  jail,  unless  they  are  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,  or 
are  committed  for  trial  before  some  court  of  the 
same,  or  are  necessary  to  be  brought  into  court 
to  testify." 
In  Sx  parte  BoUman  and  AMr(iA>u(,4Cranch, 


Gertfororl  in  United  Statts  courtt. 
Clark  V.  Haokett,  <6  U.  8.  (XVU J,  68. 
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75,  Chief  Juitiee  Marshall,  delivering  the  opin- 
ion of  the  court,  uses  this  language:  "  It  may 
be  worthy  of  reraarlc,  that  tbb  Act  was  passed 
by  the  first  Congress  of  the  United  States  sitting 
under  a  Constitution  which  declared  Uiat '  the 
privilege  of  the  writ  of  habeat  eorput  shall  not 
be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  might  require  it ' " 
As  this  court  has  no  original  jurisdiction  to 
award  this  writ,  it  must,  if  it  ever  exercises  the 
power  conferred  by  this  statute,  proceed  by 
virtue  of  its  appellate  powers.  But  it  is  said  the 
ap{>ellate  power  can  only  be  exercised  in  a  suit 
which  has  been  begun  in  an  inferior  court. 
Conceding  this,  the  question  then  arises,  whether 
an  application  for  the  writ  of  hdbeat  eorput  in 
an  inferior  court  is  a  suit,  and  whether  the 
judgment  of  such  court  is  a  judgment  in  a  suit 
to  be  revised  by  writ  of  error  or  appeal.  <»-  a 
proceeding  in  the  nature  of  a  writ  of  error. 
This  question  has  been  fully  put  at  rest  by  the 
decision  rendered  here  in  Mlligan't  case.  4 
Wall.,  2(71  U.  8.,  XVIII..  281). 

"  But  it  is  argued  that  the  proceeding  does 
not  ripen  into  a  cause  until  there  are  two  partieB 
to  it.  This  we  deny.  It  was  the  cause  of  Mil- 
ligan  when  the  petition  was  presented  to  the  cir- 
cuit court;  it  would  have  been  the  cause  of  both 
parties,  if  the  court  had  issued  the  writ  and 
brought  those  who  bad  Hilligan  in  custody  be- 
fore It.  Webster  defines  the  word  '  cause '  tbua : 
*A  suit  or  action  in  court;  any  legal  process 
which  a  party  institutes  to  obtain  his  demand, 
or  by  which  he  seeks  his  right  or  suppoaed 
right.'  " 

One  of  the  questions  in  Wetton  v.  CharUtton, 
2  Pet.,  440,  was  whether  a  writ  of  prohibition 
was  a  suit;  and  Chief  Juttiee  Marshall  says: 
"  The  term  is  certainly  a  comprehensive  one, 
and  is  understood  to  apply  to  any  proceeding;  in 
a  court  of  justice  by  which  an  individual  pur- 
sues that  remedy  which  the  law  affotds  him." 

The  case  now  under  consideration  is  relieved 
of  the  objection  in  MilUgan'tcaae  that  there  was 
only  one  party  and,  therefore,  was  no  suit  or 
cause.  -Here,  the  court  below  issued  the  writ 
and  brought  those  before  it,  who  held  the  pe- 
titioner in  custody,  and  on  the  return  made  to 
the  writ,  rendered  the  judgment  complained  of. 
It  was,  therefore,  not  only .  a  suit  of  the  peti- 
tioner for  redress,  but  was  a  cause  pending  in 
the  circuit  court,  with  two  litigating  partiee, 
each  represented  by  counsel,  before  it,  , 

Judgment  was  the  final  judgment  of  the  court 
against  the  petitioner,denying  the  right  asserted 
by  him  under  the  Constitution  and  laws  of  the 
United  States.  This  entitled  him  to  invoke  the 
appellate  power  of  this  tribunal  to  revise  that 
judgment,  if  there  is  any  mode  by  which  it  can 
be  brought  before  the  .court.  2  Story  (C.  C), 
485. 

The  manner  in  which  this  court  shall  acquire 
control  of  a  case  in  order  to  exercise  the  appel- 
late power,  is  not  restricted  to  any  particular 
form.  It  may  be  by  appeal  or  writ  of  error  or 
otherwise,  as  the  Legislature  or  the  usage  and 
practice  of  the  court  may  direct.  8  Story,  Com. 
Const.,  570. 

"  A  writ  of  habeat  eorput,"  ta,ya  One  SupmM 
Court  of  New  York,  inrole*  v.  Aopfe,4  3obMm., 
317,  "  is  in  the  nature  of  a  writ  of  error.'* 

In  the  case  of  BoUman  and  dttartwimt,  to* 
fore  referred  to,  the  conclusion  wu  teaoM^ 
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lluil  ihia  court,  in  the  exercise  of  its  appellate 
pover,  did  have  jurisdiction  under  the  Act  of 
1789,  to  award  writs  of  h^)ea»  corpus  in  order 
to  examine  into  the  cause  of  the  commitment. 
U.  8.  T.  BdnOUtn,  3  Dall.,  17. 

Whenever  in  a  statute  it  is  declared  that  it 
■ban  be  lawful  for  a  tribunal  or  officer  to  exer- 
cise power  or  jurisdiction  in  a  given  case,  and 
the  public  interest  or  private  rignt  call  for  the 
exercise  of  the  jurisdiction;  then  \he  words 
"shall  be  lawful  are  held  to  be  mandatory, 
not  permissive. 

See,  cases  of  Mayor  of  lf.T.,9  Hill,  614,  and 
Maton  V.  Fearton,  9  How.,  248. 

In  all  such  cases  it  is  held  that  the  intent  of 
Uie  Legislature,  which  is  the  test,  was  not  to 
devolve  a  mere  discretion,  but  "to  impose  a 
positive  and  absolute  duty." 

aupervuvr$  v.  U.  8..  4  Wall.,  485  (71  U.  S., 
XVIII.,  419). 

See,  also,  to  the  same  point,  a  still  later  decis- 
ion, affirming  the  doctrine  here  laid  down. 
Galena  v.  Amg.  8  Wall.,  705(78  U.  8..  XVIII., 
S60);  see,  also.  Sic  parte  Burford,  4  Cranch, 
448;  1  Curt.,  638 

The  next  case  in  order  of  time,  in  which  the 
question  of  jurisdiction  came  before  the  court, 
is  that  of  Sx parte  Watkins,  reported  in  7  Pet., 
668;  10  Curt ,  569. 

Tlie  question  of  jurisdiction  was  fully  consid- 
ered and  sustained. 

In  St  parte  Kaine,  14  How. ,  108,  no  member 
of  the  court  expressed  an  opinion  that  the  court 
did  not  have  power  in  the  exercise  of  its  ap- 
pellate jurisdiction  to  award  the  writ,  in  order 
to  "  inquire  into  ihe  cause  of  the  commitment" 
made  by  the  circuit  court,  and  to  review  the 
judgment  of  that  court. 

An  amendment  was  made  to  the  Acts  on  the 
subject  of  writs  othabeai  corpus  in  1867,  and  is 
styled  "  An  Act  to  Amend  an  Act  to  Establish 
the  Judicial  Courts  of  the  United  States."  The 
1st  section  of  this  Act  provides  that  "  The  sev- 
eral courts  of  the  United  States  and  the  several 
Justices  and  judges  of  such  courts  within  their 
respective  jurisdictions,  ih  addition  to  the  au- 
thority already  conferred  by  law,  shall  have 
power  to  grant  writs  of  habeas  corpus  in  all 
cases  where  any  person  may  be  restrained  of  his. 
or  her  liberty,  m  violation  of  the  Constitution, 
or  of  any  treaty  or  law  of  the  United  States," 
etc. 

It  will  be  seen  at  a  glance,  that  the  Act  of 
1887  greatly  enlarged  the  jurisdiction  of  the 
ooiirta  of  the  United  States,  in  granting  the 
writs  of  habeas  corpus,  and  extended  it  to  many 
esses  now  embraced  by  the  Act  of  I7ti9.  It  also 
gave  new  and  additional  remedies,  by  which 
the  assertion  of  the  right  could  be  made  more 
dBdent,  both  by  original  and  appellate  pro- 
ceedings. 

The  Act  of  1867  did  not  repeal  the  Act  of 
1789;  it  conferred  powers  on  the  courts  in  ad- 
dition to  the  authority  already  conferred  by 
law. 

It  simplified  the  modes  of  proceeding,  both 
in  the  original  and  appellate  forum.  It  de- 
clared that  "  From  the  final  decision  of  anv 
judge.  Justice  or  court  inferior  to  the  circuit 
coait,  an  appeal  may  be  taken  to  the  Circuit 
Court  of  the  United  States  for  the  district  in 
which  a&id  cause  is  heard,  and  from  the  judg- 
ment  of  said  Circuit  Court  to  the  Supreme 
BeeSWALL. 


Court  of  the  United  States,"  etc.  A  direct  ap- 
peal to  the  Supreme  Court  was  thus  allowed, 
"  in  addition  "  to  the  former  appellate  remedy, 
by  the  practice  of  the  court  to  award  the  writs 
of  habeas  corpus  and  certu/rari  under  the  Act 
of  1789. 

But  in  1868,  that  portion  of  the  Act  of  1867 
which  gave  a  direct  appeal  to  the  Supreme  Court, 
was  repealed.  The  Act  of  1868  is  in  the  fol- 
lowing language:  "That  so  much  of  the  Act 
approved  February  5,  1867,  *  •  •  •  as 
authorized  an  appeal  from  the  judgment  of  the 
Circuit  Court  to  the  Supreme  Court  of  the 
United  States,  or  the  exercise  of  any  such  juris- 
diction by  said  Supreme  Court  on  appeals 
which  have  l>een,  or  may  hereafter  be  taken, 
be,  and  the  same  is  hereby  repealed."  But  this 
repeal  of  that  part  of  the  Act  of  1867,  allowing 
a  direct  appeal  in  every  case,  whatever  its  mer- 
its might  he,  had  no  effect  upon  the  former 
remedies  existing  prior  to  that  Act. 
.  Under  the  Act  of  1867,  the  right  of  appeal 
was  absolute;  it  extended  to  every  case.  But 
under  the  Act  of  1789,  it  was  entirely  compe- 
tent for  the  court  to  refuse  the  writ  of  Aodwu 
corpus  to  operaie  in  the  nature  of  a  writ  of  er- 
ror, if,  upon  looking  into  the  whole  case,  the 
court  was  satisfied  that,  on  the  facts  and  mer- 
its of  the  case,  the  party  was  not  entitled  to  re- 
lief. The  Act  of  1867,  then,  was  cumulative 
and  additional.   Mc  parte  McCardle  {ante,  364). 

The  repeal  of  a  statute  by  implication  is 
never  favored.  Dwarr.  Stat.,  532;  Oalena  ▼. 
Amg,  5  Wall.,  705  (72  U.  S.,  XVIII.,  660). 

There  was  no  repugnancy  between  the  Acts 
of  1789  and  1867.  They  could  consistently 
stand  together. 

The  jurisdiction  of  this  court,  therefore,  now 
stands  as  it  stood  prior  to  the  Act  of  1867,  and 
I  think  it  has  been  clearly  shown  that  it  may, 
as  an  appellate  tribunal  under  the  Act  of  1 789, 
by  the  writs  of  habeas  corpus  and  certiorari,  ob- 
tain jurisdiction  to  review  the  judgments  of  an 
inferior  court,  which  erroneously  deprives  a 
party  of  his  lilierty,  or  without  sufficient  cause 
commits  him  into  custody. 

Mr.  E.  R.  Hoar,  AttyQen.,  for  United 
States,  contra: 

1.  The  Supreme  Court  of  the  United  States 
can  grant  a  writ  of  habeas  corpus  ad  sutjieien- 
dum  only  in  the  exercise  of  its  appellate  juris- 
diction, and  by  means  of  such  writ  can  revise 
only  the  proceedings  of  those  tribunals,  over 
which  and  in  respect  to  which  it  has  appellate 
control  and  authority. 

The  leading  case  upon  this  subject  is  Ex 
parte  BoUman  and  Stcartuout,  4  Cranch,  76, 
who  had  been  committed  by  the  Circuit  Court 
of  the  District  of  Columbia  on  a  charge  of 
treason  against  the  United  States.  The  only 
point  of  difficulty  in  that  case  was  upon  the 
construction  of  the  14th  section  of  the  Judici- 
ary Act  of  Sep.  24,  1789,  1  Stat,  at  L.,  81. 

It  was  held  that,  by  the  sound  construction 
of  this  section,  the  power  to  award  writs  of 
habeas  corpus  in  order  to  examine  into  the  cause 
of  commitment,  is  given  to  the  Supreme 
Court,  and  the  argument  was  rejected;  that 
the  restrictive  worefi  of  the  first  sentence  of  the 
section  "  which  may  be  necessary  to  the  exer- 
cise of  their  respective  jurisdictions,"  limited 
the  power  to  the  award  of  such  writs  of  habeas 
corpus  as  are  necessary  to  enable  the  courts  of 
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the  United  States  mentioned  in  the  Act  to  ex- 
ercise their  respective  jurisdiction  in  some 
cause  which  they  are  capable  of  finally  decid- 
ing. To  the  objection  that  an  inquiry  by  Ao- 
bea*  eorpu*  into  the  cause  of  commitment  in  a 
criminal  case  was  an  exercise  of  original  juris- 
diction in  a  case  not  within  the  constitutional 
grant  of  original  jurisdiction  to  the  Supreme 
Court,  Chief  Justiee  Marshall  replied:  "The 
jurisdiction  which  the  court  is  now  asked  to 
exercise,  is  clearly  appellate.  It  is  the  revis- 
ion of  a  decision  of  an  inferior  court,  by  which 
a  citizen  has  been  committed  to  jail." 

Before  the  casn  of  BoUman  and  Swartvxmt 
the  court  had  issued  writs  of  habeat  eorput  in 
two  cases  of  commitment  for  criminal  offenses. 
The  first  was  IT.  8.  v.  HamiUon,  3  Dall.,  17,  In 
which  the  prisoner  was  charged  with  high 
treason,  a  capital  offense,  and  had  been  com- 
mitted upon  a  warrant  of  the  District  Judge  of 
Pennsylvania.  The  prisoner  was  admitted  to 
bail.  Section  88  of  the  Judiciary  Act,  1  Stat, 
at  L.,  91,  authorized  this.  The  second  was 
Burfirrd't  case,  8  Cranch,  448,  where  the  party 
has  been  committed  by  a  defective  warrant  of 
certain  Justices  of  the  Peace,  and  brought  Ite- 
fore  the  Circuit  Court  of  the  District  of  Colum- 
bia on  fuii>eai  eorput  which,  after  hearing, 
passed  an  order  given  in  full  by  Mr.  JvMee 
Curtis,  in  Kaine't  case,  14  How.,  124,  remand- 
ing the  prisoner  to  jail  until  he  entered  into  a 
recognizance  to  keep  the  peace.  Il  was  under 
this  order  of  the  circuit  court  thatBurford  was 
imprisoned  when  he  petitioned  to  the  Supreme 
Court  for  a  writ  of  habeai  corpus. 

After  Bollman  and  Swartwout,  the  case  next 
in  order  is  Me  parte  Searne]/,  7  Wheat.,  88, 
which  was  an  application  for  habeas  corpus  by  a 

Srisoner  in  custody  under  a  commitment  of  the 
'ircuit  Court  of  the  District  of  Columbia,  for 
contempt  as  a  witness.  The  writ  was  refused 
on  the  ground  that  the  writ  was  not  a  proper 
remedy  m  case  of  commitment  for  contempt  by 
a  court  of  competent  jurisdiction. 

&ep<trte  WaUUns,  8  Pet.,  198,  was  the  case 
of  a  prisoner  in  jail  in  the  District  of  Colum- 
bia, under  a  judgment  of  the  circuit  court  in  a 
criminal  prosecution.  The  application  for  the 
writ  was  refused  on  the  grouna  that  the  judg- 
ment was  of  a  court  of  general  and  final  crim- 
inal jurisdiction,  and  Justified  the  imprison- 
ment. 

Bx parte  Watkint,  7  Pet.,  668,  was  the  case 
of  a  party  in  custody,  under  writs  of  capias  ad 
tatirfaeiendum,  issued  out  of  the  Circuit  Court 
of  the  District  of  Columbia. 

On  the  question  of  jurisdiction  the  court  said: 
"  The  question  turns  on  this:  whether  it  is  an 
exercise  of  original  or  appellate  jurisdiction.  If 
it  be  the  former,  then,  as  the  present  is  not  one 
of  the  cases  in  which  the  Constitution  allows 
this  court  to  exercise  original  jurisdiction,  the 
writ  must  be  denied.  If  the  latter,  then  it  may 
be  awarded,  since  the  Act  of  1789,  sec.  14, 
has  clearly  authorized  the  court  to  issue  it." 

In  Holmes  v.  Jenniaon,  14  Pet.,  540,  a  writ 
of  habeas  corpus  was,  on  the  petition  of  Oeorge 
Holmes,  issued  by  the  Supreme  Court  of  Ver- 
mont, and  on  the  return  thereto  by  the  sheriff, 
stating  the  warrant  of  the  Governor  to  be  the 
cause  of  his  detention,  he  was  remanded  by  the 
court.  Holmes  prosecuted  a  writ  of  error  to 
the  Supreme  Court  of  the  United  States.  The 
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'Writ  of  error  was  dismissed,  the  court  being 
equally  divided. 

B»  parte  Barry,  2  How.,  66,  was  a  petition 
by  an  alien  for  a  habeas  eorpus  to  obtain  the 
custody  of  his  Infant  child.  "  The  application," 
said  the  court,  "  in  effect,  seeks  the  exercise  of 
original  .jurisdiction  in  the  matter  upon  which 
it  is  founded."    Tlie  writ  was  refused. 

Ex  parte  Dorr,  8  How.,  108,  was  an  applica- 
tion for  the  writ  by  a  party  imprisoned  on 
state  process;  but  the  court  refused  it. 

Barry  v.  Mereein,  5  How.,  103,  was  a  case 
brought  up  by  a  writ  of  error  to  the  Circait 
Court  of  the  Southern  District  of  New  York, 
in  which  the  circuit  court  refused  to  grant  a 
writ  of  habea*  eorpus,  prayed  for  by  a  father  to 
take  his  infant  diild  out  of  the  custody  of  its 
mother.  It  was  held  that  the  Supreme  Court 
had  no  appellate  power  in  the  case,  and  the 
writ  was  dismissed  for  want  of  jurisdiction. 

Mettgefs  case,  6  How.,  176,  was  that  of  an 
application  for  the  writ  by  a  prisoner  oomnait- 
ted  to  the  custody  of  the  Marshal  bv  the  dis- 
trict judge  at  his  duunbers,  under  the  Frentdi 
Treaty  of  Extradition. 

This  court  refused  the  writ,  on  the  ground 
that  there  is  no  form  in  whidi  an  appellate 
power  can  be  exercised  by  it  over  the  proceed- 
ings of  a  district  Judge  at  his  chambers. 

In  re  Kaine,  14  How.,  108,  one  question  ar- 
gued was,  in  the  language  of  Mr.  Justice  Nel- 
son, whether  the  prisoner  was  or  was  not  held 
in  confinement  under  the  order  of  the  circuit 
court,  or  whether  the  decision  of  the  circtiit 
court  was  the  cause  of  commitment  For  if  it 
was,  it  was  admitted  that  this  court  had  juris- 
diction to  inquire  into  it;  and  if  it  was  not,  the 
decision  of  the  circuit  court  was  not  within  the 
exigency  of  the  writ;  forms  no  part  of  its  sub- 
ject-matter; and  was  not  within  the  appellate 
control  of  the  Supreme  Court.  The  application 
was  denied  on  the  merits. 

In  Et  parte  WOUam  Wells,  18  How.,  807 
(59  U.  S.,  XV.,  431),  the  President  granted  "a 
pardon  of  the  offense  of  which  he  was  con- 
victed, upon  condition  that  he  be  imprisoned 
during  his  natural  life,"  and  Wells  accepted 
the  pardon  with  the  condition.  Wells  applied 
to  the  circuit  court  for  a  writ  of  habeas  eorpus, 
which  was  granted ;  and  that  court,  after  the 
hearing,  remanded  him  to  the  penitentiary. 
Wells  then  petitioned  the  Supreme  Court  for  a 
vnit  of  habeas  eorpus,  which  was  denied. 

Br  parte  MiUigan,  4  WaU.,  2  m  U.  8., 
XVIII.,  281),  came  before  the  Supreme  Court 
upon  a  certificate  of  a  division  of  opinion  be- 
tween the  justices  of  the  circuit  court,  and 
arose  under  the  Act  of  Mar.  8,  1868,  12  Stat, 
at  L.,  755,  and  has  no  application  to  the  case 
at  bar. 

Ex  parte  MeCarOle.  6  Wall..  818  (73  U.  S., 
XVIII.,  816),wa8  a  motion  to  dismiss  an  appeal 
from  the  Circuit  Court  of  the  District  of  Mis- 
sissippi, under  the  Act  of  Feb.  6,  1867,  14 
Stat,  at  L.,  886.  This  right  of  appeal  was  taken 
away  by  the  Act  of  Mar.  27,  1868,  15  Stat,  at 
L.,  44.     Ex  parte  MeCardle  {ante,  264). 

It  abundantly  appears  from  the  foregoing 
cases,  that  to  bring  a  case  within  the  appellate 
jurisdiction  of  this  court  in  the  sense  requisite 
to  enable  it  to  award  the  writ  of  habeas  eorput 
under  the  Judiciaty  Act,  it  is  necessary  Utat 
the  commitment  should  appear  to  have  been  by 
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A  tribunal  whose  dccisiona  are  subject  to  tovis- 
ion  by  this  court. 

Tius  court  cannot  exercise  any  appellate  con- 
trol by  appeal,  writ  of  error  or  any  other  proceed- 
ing over  tne  Military  CommiBsion,  by  virtue  of 
whose  sentence  the  petitioner  is  imprisoned; 
nor  has  this  court  power,  in  any  form  nor  by 
any  procedure,  to  revise  the  proceedings  of 
that  Commission  in  the  case  of  tne  petitioner. 

I.  This  court  has  appellate  power  only  in 
cases  provided  for  by  Congress;  (JhtrotiMeau  v. 
IT.  8.,  9  Cranch,  8&7)  and  Congress  has  not 
provided  by  law  for  a  review  by  this  court  of 
the  acts  and  proceedings  of  this  or  any  other 
Military  Commission  exercising  jurisdiction 
nnder  the  authority  or  color  of  authority  of  the 
United  States.  Every  existing  statutory  regu 
ktion  of  the  appellate  power  of  this  court,  ex- 
cludes and  excepts  from  that  jurisdiction,  cases 
adjudicated  by  such  tribunals. 

II.  But,  independently  of  this,  whatever  ju- 
risdiction was  possessed  oy  this  Military  Com- 
mission, was  not  a  part  of  that  judicial  power 
which  is  defined  in  the  3d  article  of  the  Con- 
stitution; and,  therefore,  this  court  could  and 
can  have  no  appellate  control  or  authority  over 
that  body. 

Benner  v.  Porter,  9  How.,  844;  /n».  Cb.  v. 
Oanter,  1  Pet.,  545. 

The  appellate  power  of  this  court  cannot  ex- 
teod  bevond  the  action  of  the  inferior  courts 
established  by  Congress  to  take  original  juris- 
dicUon  under  the  Constitution,  and  which  ex- 
erciae  judicial  power  therein  conferred.  U.  8. 
V.  BUe/ue,  17  How.,  538  (68  U.S.,  XV.,  288). 

III.  The  addressing  a  writ  of  habeai  eorpua 
to  the  military  commander  in  Mississippi,  would 
be  an  exercise  of  original  and  not  of  appellate 
jurisdiction  by  this  court.  He  does  not  hold 
ttie  petitioner  under  any  order  or  decree  of  the 
ciieuit  court,  but  by  military  power.  The  or- 
der of  the  circuit  court  merely  left  the  matter 
as  it  found  it.  The  militaty  commander  could 
discharge  the  prisoner  at  his  pleasure,  notwith- 
standing the  action  of  the  circuit  court. 

IV.  Tite  hab»a$  eorpui,  issued  with  the  e&rti- 
trari  as  an  adiunct  to  the  appellate  power,  is 
only  permittea  where  the  custody  of  the  pris- 
oner is  an  essential  part  of  the  judgment  or  de- 
cree from  which  the  appeal  is  taken. 

y.  The  repeal  of  the  Statute  of  March  27, 
1868.  of  so  much  of  the  Act  of  Feb.  5.  1867,  as 
granted  appellate  power  to  this  court  in  cases 
of  this  nature,  was  intended,  and  should  be 
construed,  as  taking  away,  not  the  whole  ap- 
pellate power  in  cases  of  haiecueorput,  but  the 
appellate  power  in  cases  to  which  that  Act  ap- 
|MMd.  It  did  not  mean  merely  to  substitute  a 
cumbrous  and  inconvenient  form  of  remedv 
for  •  direct  and  simple  one.  Bat  parte  MeOartUe 
lante,  264). 

VL  The  Sutute  of  1867,  providing  for  mili- 
taiy  government  in  Mississippi,  necessarily  sus- 
pended the  writ  of  habecui  eorput  in  that  State, 
which  it  was  within  the  clear  constitutional  au- 
thority of  Congress  to  do. 

Mr.  Cfiief  JtuUee  Cbmrne  delivered  the  opin- 
ion of  the  court: 

Upon  the  prayer  of  the  petitioner  addressed 
to  the  Circuit  of  the  United  States  for  the 
Southern  District  of  Mississippi,  a  writ  of  Aabe- 
at  corpus  was  directed  to  certain  military  offl- 
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cers  holding  the  petitioner  in  custody,  com- 
manding them  to  produce  ills  body  and  abide 
the  order  of  the  court. 

In  obedience  to  this  writ,  the  petitioner  was 
brought  into  court  by  Malor-Oeneral  R.  S. 
Granger,  who  made  return  in  due  form,  certi- 
fving  the  cause  of  detention  to  be,  that  the  pe- 
titioner had  been  arrested  and  was  held  for 
trial,  upon  a  charge  of  murder,  by  a  Military 
Commission,  under  an  Act  of  Congress  of  the 
2d  of  March,  1867,"  To  Provide  for  the  More 
EflScicnt  Oovemment  of  the  Rebel  States." 

Upon  this  return  the  petitioner  was  ordered 
into  custody  of  the  Maislial,  and  the  court 
proceeded  to  hear  argument  It  was  admitted 
that  the  petitioner  was  a  private  citizen  of  the 
State  of  Mississippi ;  that  he  was  being  tried 
by  the  Military  Commission,  without  a  jury  and 
without  presentment  or  indictment  by  a  grand 
jury;  and  that  he  was  not  and  never  had  been 
connected  with  the  Army  or  Navy  of  the  United 
States,  or  with  the  Militia  in  actual  service  in 
time  of  war  or  invasion. 

Upon  this  case  the  circuit  court  ad  j  udgred  that 
the  unprisonment  of  the  petitioner  was  lawful, 
and  passed  an  order  that  the  writ  of  habea*  ear- 
ptu  be  dismissed,  and  that  the  prisoner  be  re- 
manded to  the  custodv  of  the  military  officer 
by  whom  he  had  been'brougbtinto  court,  to  be 
held  and  detained  for  the  purposes  and  to  an- 
swer the  charges  set  forth  in  the  return! 

To  obtain  the  reversal  of  this  order  and  re- 
lief from  imprisonment,  the  petitioner  now  asks 
for  a  writ  or  eerli(/rari  to  bring  here  for  review 
the  proceedings  of  the  circuit  court,  and  for 
a  writ  of  habeas  corpus  to  be  issued  under  the 
authority  of  this  court,  to  the  officer  to  whose 
custody  he  was  remanded. 

Upon  the  suggestion  of  the  Attorney- General, 
made  in  view^  the  importance  of  the  ques- 
tions which  will  probably  arise  if  the  case  is 
brought  to  hearing,  we  have  heard  preliminary 
argument  upon  the  jurisdiction  of  the  court  to 
iasue  the  writ  prayed  for,  and  have  csrefullv 
considered  the  reasonings  wliich  have  been  ad- 
dressed to  us. 

The  argument,  by  the  direction  of  the  court, 
was  confined  to  the  single  point  of  the  jurisdic- 
tion, and  I  am  now  to  state  the  conclusions  to 
which  we  have  come. 

The  general  question  of  jurisdiction  in  this 
case  resolves  itself  necessarily  into  two  other 
questions: 

1.  Has  the  court  jurisdiction,  in  a  case  like 
the  present,  to  inquire  into  the  cause  of  deten- 
tion, alleged  to  be  unlawful,  and  to  give  relief, 
if  the  detention  be  found  to  be  in  fact  unlaw- 
ful, by  the  writ  of  habeas  corpus,  under  the  Ju- 
diciary Act  of  1789? 

2.  If,  under  that  Act,  the  court  possessed 
this  jurisdiction,  has  it  been  taken  away  by  the 
2d  section  of  the  Act  of  March  27,  1868,  15 
Stat,  at  L.,  44,  repealinir  so  much  of  the  Act 
of  February  5,  1867,  14  Stat,  at  L.,  385.  as  au- 
thorizes appeals  from  circuit  courts  to  the  Su- 
preme Court? 

Neither  of  these  questions  is  new  here.  The 
first  has,  on  several  occasions,  received  very 
full  consideration,  and  very  deliberate  judg- 
ment. 

A  cause,  so  important  as  that  which  now  in- 
vokes the  action  of  this  court,  seems,  however, 
to  justify  a  reconsideration  of  the  grounds  upon 
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yrliich  iUt  jurbtUctiou  has  beca  heretofore  main- 
tained. 

The  great  writ  of  hdbMs  eorpu*  has  been  for 
centuries  esteemed  the  best  and  only  sufficient 
defense  of  personal  freedom. 

In  England,  after  a  long  struggle,  it  was 
firmly  guarantied  by  the  famous  UiiSeaa  Corpu» 
Act  of  May  27,  1679,  3  Brit.  Stat.  at.  L.,  397, 
8  Hallam,  Const  Hist.,  19,  "for  the  better  se- 
curing of  the  liberty  of  the  subject,"  which,  as 
Blackstone  says,  "  is  frequently  considered  as 
another  Magna  CharU."    3  Bl.  Com.,  135. 

It  was  brought  to  America  by  the  colonists, 
and  claimed  as  among  the  immemorial  rights 
descended  to  them  from  their  ancestors. 

Naturally,  therefore,  when  the  confederated 
Colonies  became  united  States,  and  the  forma- 
tion of  a  common  government  engaged  their  de- 
liberations in  convention,  this  great  writ  found 
prominent  sanction  in  the  Constitution.  That 
sanction  is  in  these  words: 

"The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may  re- 
quire it.' 

The  terms  of  this  provision  necessarily  im- 
ply judicial  action.  In  England,  all  the  higher 
courts  were  open  to  applicants  for  the  writ,  and 
it  is  hardly  supposable  that,  under  the  new  gov- 
ernment, founded  on  more  liberal  ideas  and 
principles,  any  court  would  be,  intentionally, 
closed  to  them. 

We  find,  accordingly,  that  the  first  Congress 
under  the  Constitution,  after  defining,  by  va- 
rious sections  of  the  Act  of  September  24, 1789, 
the  jurisdiction  of  the  District  Courts.the  Circuit 
Courts  and  the  Supreme  Court  in  other  cases, 
proceeded,  in  the  i4th  section,  to  enact,  "that 
all  the  before  mentioned  courts  of  the  United 
States  shall  have  power  to  issue  writs  of  teire 
faeia*,  habeas  coryut,  and  all  other  writs  not 
specially  provided  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  ju- 
risdictions, and  agreeable  to  the  principles  and 
usages  of  law."  1  Stat,  at  L.,  81.  In  the  same 
section,  it  was  further  provided  "  that  either  of 
the  justices  of  the  Supreme  Court,  as  well  as 
judges  of  the  district  courts,  shall  have  power 
to  grant  writs  of  habeas  corpus  for  the  purpose 
of  an  inquiry  into  the  cause  of  commitment; 
provided  that  writs  of  habeas  corpus  shall  in  no 
case  extend  to  prisoners  in  jail,  unless  they  are 
in  custody,  under  or  by  color  of  the  authority 
of  the  United  States,  or  are  committed  for  trial 
before  some  court  of  the  same,  or  are  necessary 
to  be  brought  into  court  to  testify." 

That  this  court  is  one  of  the  courts  to-  which 
the  power  to  issue  writs  of  habeas  corpus  is  ex- 
pressly given  by  the  terms  of  this  section  has 
never  b^n  questioned.  It  would  have  been,  in- 
deed, a  remarkable  anomaly  of  this  court,  or- 
dained by  the  Constitution  for  the  exercise,  in 
the  United  States,  of  the  most  important  powers 
in  civil  cases  of  all  the  highest  courts  of  En- 
gland, had  been  denied,  under  a  constitution 
which  absolutely  prohibits  the  suspension  of  the 
writ,  except  under  extraordinary  exigencies, 
that  power  in  cases  of  alleged  unlawful  restraint, 
which  the  Habeas  Corpus  Act  of  Charles  II.  ex- 
pressly declares  those  courts  to  possess. 

But  the  power  vested  in  this  court  is,  in  an 
important  particular,  unlike  that  possessed  by 
the  English  courts.    The  jurisdiction  of  this 
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court  is  conferred  by  the  Constitution,  and  is 
appellate;  whereas,  that  of  the  English  courts, 
though  declared  and  defined  by  statutes,  is  de- 
rived from  the  common  law,  and  is  original 

The  judicial  power  of  the  United  States  ex- 
tends to  all  cases  in  law  and  equity  arising  under 
the  Constitution,  the  laws  of  the  United  States, 
and  treaties  made  under  their  authority,  and  to 
large  classes  of  cases  determined  by  Uie  char- 
acter of  the  parties,  or  the  nature  of  the  con- 
troversy. 

That  part  of  this  judicial  power  vested  in  this 
court  is  defined  by  the  Constitution  in  these 
words: 

"In  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in  which 
a  State  shall  be  a  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions  and  under  such  regula- 
tions as  the  Congress  shall  make." 

If  the  question  were  a  new  one,  it  would,  per- 
haps, deserve  inquiry  whether  Congress  might 
not,  under  the  power  to  make  exceptions  from 
this  appellate  jurisdiction,  extend  the  original 
jurisdiction  to  other  cases  than  those  expressly 
enumerated  in  the  Constitution;  and  especially, 
in  view  of  the  constitutional  guaranty  of  the 
writ  of  habeas  corpus,  to  cases  arising  upon  pe- 
tition for  that  writ. 

But,  in  the  case  of  Marbury  v.  Ma4i»on,  1 
Craoch,  137,  it  was  determined  upon  full  con- 
sideration, that  the  power  to  issue  writs  of  man- 
damus, given  to  this  court  by  the  l3th  section 
of  the  Judiciary  Act,  is,  under  the  Constitution. 
an  appellate  jurisdiction,  to  be  exercised  only 
in  the  revision  of  judicial  decisions.  And  this 
judgment  has  ever  since  been  accepted  as  fixing 
the  construction  of  this  part  of  the  Constitution. 

It  was  pronounced  in  1803.  In  1807  the 
same  construction  was  given  to  the  provision  of 
the  14th  section  relating  to  the  writ  of  habeas 
corpus,  in  the  case  of  Bmman  and  Swartteoui,  4 
Cranch,  100. 

The  power  to  issue  the  writ  had  been  previ- 
ously exercised  in  HamiUon's  case,  3  Dali.,  17 
(1795),  and  in  Burford's  case,  8  Cranch,  44S 
(1806),  in  neither  of  which  cases  does  the  dis- 
tinction between  appellate  and  original  jurisdic- 
tion appear  to  have  been  made. 

In  the  case  of  BoUman  and  Swartvcut,  bow- 
ever,  the  point  was  brought  distinctly  before 
the  court;  the  nature  of  the  jurisdiction  was 
carefully  examined,  and  it  was  declared  to  be 
appellate.  The  question  then  determined  has  not 
since  been  drawn  into  controversy. 

The  doctrine  of  the  Constitution  and  of  the 
cases  thus  far  may  be  summed  up  in  these 
propositions: 

(1)  The  original  jurisdiction  of  this  court 
cannot  be  extended  by  Congress  to  any  other 
cases  than  those  expressly  defined  by  the  Con- 
stitution. 

(3)  The  appellate  jurisdiction  of  this  court, 
conferred  by  the  Constitution,ex tends  to  all  other 
cases  within  the  judicial  power  of  the  United 
States. 

(8)  This  appellate  jurisdiction  is  subject  of 
such  exceptions,  and  must  be  excrciseci  under 
such  regulations  as  Congress,  in  the  exercise  to 
its  discretion,  has  made  or  tn&y  see  fit  to  make. 

(4)  Congress  not  only  has  not  excepted  writs 
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othAeateormuhndmandamu*  from  this  ap- 
pellate jurisdiction,  but  has  expressly  provided 
for  the  exercise  of  this  jurisdiction  by  means  of 
these  wiita. 

Wc  come,  then,  to  consider  the ,  first  great 
qaestion  made  in  the  case  now  before  us. 

We  shall  assume,  upon  the  authority  of  the 
decisions  referred  to,  what  we  should  hold  were 
the  question  now  for  the  first  time  presented  to 
U3,  that  in  a  proper  case  this  court,  under  the 
Act  of  1789,  and  under  all  the  subsequent  Acts, 
giving  jurisdiction  in  cases  of  habeas  eorput, 
may,  m  the  exercise  of  its  appellate  power,  re 
vise  the  decisions  of  inferior  courts  of  the  United 
States,  and  relieve  from  unlawful  imprisonment 
authorized  by  them,  except  in  cases  within  some 
limitations  of  the  jurisdiction  by  Congress. 

It  remains  to  inquire  whether  the  case  before 
us  is  a  proper  one  for  such  interposition.  Is  it 
within  any  Buch  limitation?  In  other  words, 
can  this  court  inquire  into  the  lawfulness  of  de- 
tention, and  relieve  from  it  if  found  unlawful, 
when  the  detention  complained  of  is  not  by 
civil  authority  under  a  commitment  made  by  an 
inferior  court,  but  by  military  officers,  for  trial 
before  a  military  tribunal,  after  an  examination 
into  the  cause  of  detention  by  the  inferior  court, 
resulting  in  an  order  remanding  the  prisoner  to 
custody? 

It  was  insisted  in  argument  that,  "  to  bring  a 
case  within  the  appellate  jurisdiction  of  this 
court  in  the  sense  requisite  to  enable  it  to  award 
the  writ  of  habeag  corpiu  under  the  .ludiciary 
Act,  it  is  necessary  that  the  commitment  should 
appear  to  have  been  by  a  tribunal  whose  decis- 
ions are  subject  to  revision  by  this  court." 

This  proposition  seems  to  assert,  not  only  that 
the  decision  to  be  revised  ujKjn  ?mbea»  eorput 
must  have  been  made  by  a  court  of  the  United 
States,  subject  to  the  ordinary  appellate  juris- 
diction of  this  court,  but  that  having  been  so 
made,  it  must  have  resulted  in  an  order  of  com- 
mitment to  civil  authority  subject  to  the  con- 
trol of  the  court  making  it. 

The  first  branch  of  this  proposition  has  cer- 
tainly some  support  in  Metsger'n  cose.  5  How., 
176,  in  which  it  was  held  that  an  order  of  com- 
mitment made  by  a  district  judge  at  chambers 
cannot  be  revised  here  by  Jutbeas  corpus.  This 
case,  as  was  observed  by  Mr.  Jii,»tice  Nelson  in 
Kaine'i  case,  14  How.,  108,  stands  alone;  and 
it  may  admit  of  question  whether  it  can  be  en- 
tirely reconciled  with  the  proposition,  which  we 
regard  as  established  upon  principle  and  au- 
thority, that  the  appellate  jurisdiction  by /loicfu 
<xrpu*  extends  to  all  cases  of  commitment  by 
the  judicial  authority  of  the  United  States,  not 
within  any  exception  made  by  Congress. 

But  it  is  unnecessary  to  enter  upon  this  in- 
quiry here.  The  action  which  we  are  asked 
to  revise  was  that  of  a  tribunal  whose  decisions 
are  xnbject  to  revision  by  this  couit  in  ordinary 
modes. 

We  need  consider,  therefore,  only  the  second 
branch  of  the  proposition,  namely:  that  the  ac- 
ion  of  the  inferior  court  must  have  resulted  in 
acommilnient  for  trial  in  a  civil  court;  and  the 
inference  drawn  from  it,  that  no  relief  can  be 
had  here,  by  habeas  eorput,  from  imprisonment 
under  military  authoritv,to  which  the  petitioner 
may  have  been  remanded  by  such  a  court. 
This  proposition  certainly  is  not  supported  by 
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In  Kaine't  case  all  the  judges  except  one,  as- 
serted, directly  or  indirectly,  the  jurisdiction  of 
this  court  to  give  relief  in  a  case  where  the  de- 
tention was  by  order  of  a  United  States  Commis- 
sioner. The  lawfulness  of  the  detention  had 
been  examined  by  the  Circuit  Court  for  the 
Southern  District  of  New  York  upon  a  writ  of 
luibeas  corpus,  and  that  court  had  dismissed  the 
writ,  and  remanded  the  prisoner  to  custody. 
In  this  court  relief  was  denied  on  the  merits, 
but  the  jurisdiction  was  questioned  by  one 
judge  only.  And  it  is  difficult  to  find  any  sub- 
stantial ground  upon  which  jurisdiction  in  that 
case  can  be  affirmed,  and  in  this  denied. 

In  WeU»'  case.  18  How.,  308  [59  U.  8..  XV., 
423^,  the  petitioner  was  confined  in  the  peni- 
tentiary, under  a  sentence  of  death,  commuted 
by  the  President  into  a  sentence  of  imprison- 
ment for  life.  He  obtained  a  writ  of  kabeai 
eorput  from  the  Circuit  Court  of  the  District 
of  Columbia,  was  brought  before  that  court, 
and  was  remanded  to  custody.  He  then  sued 
out  a  writ  of  habeas  corpus  from  this  court,  and 
his  case  was  fully  considered  here.  No  objec- 
tion was  taken  lo  the  jurisdiction,  though  there, 
as  here,  it  was  evident  that  the  actual  impris- 
onment, at  the  time  of  the  petition  for  the 
writ,  was  not  under  the  direction  of  the  court 
by  whose  order  the  prisoner  was  remanded,  but 
by  a  different  and  distinct  authority. 

In  this  case  of  Wells,  Mr.  JvMie»  Curtis 
again  dissented  and,  on  the  point  of  jurisdic- 
tion, Mr.  /ujihVx  Campbell  concurred  with  him. 
The  other  judges,  though  all,  except  one,  were 
of  opinion  that  the  relief  asked  must  be  denied, 
agreed  in  maintaining  the  jurisdiction  of  the 
court.  Judge  Curtis,  who  regarded  the  question 
as  left  undetermined  in  Kaine't  case,  admitted 
that  the  jurisdiction  was  asserted  in  this,  and 
stated  the  ground  of  judgment  affirming  juris- 
diction to  be  that,  "  as  the  circuit  court  had  had 
the  prisoner  before  it,  and  has  remanded  him, 
this  court,  by  a  writ  of  habeas  corpus,  may 
examine  that  decision  and  see  whether  it  be 
erroneous  or  not." 

Since  this  judgment  was  pronounced,  the 
jurisdiction,  in  cases  similar  to  that  now  before 
the  court,  has  not  hitherto  been  questioned. 

We  have  carefully  considered  the  argument 
against  it,  made  in  this  case,  and  are  satisfied 
that  the  doctrine  heretofore  maintained  is  sound. 

The  great  and  leading  intent  of  the  Constitu- 
tion and  the  law  must  be  kept  constantly  in 
view  upon  the  examination  of  every  question 
of  construction. 

That  intent,  in  respect  to  the  writ  of  luibeas 
corpus,  is  manifest.  It  is  that  every  citizen 
may  be  protected  by  judicial  action  from  un- 
lawful imprisonment.  To  this  end  the  Act  of 
1789  provided  that  every  court  of  the  United 
States  should  have  power  to  issue  the  writ. 
The  jurisdiction  thus  given  in  law  to  the  circuit 
and  district  courts  is  original;  that  given  by 
the  Constitution  and  the  law  to  this  court  is  ap- 
pellate. Given  in  general  terms,  it  must  neces- 
sarily extend  to  all  cases  to  which  the  judicial 
power  of  the  United  States  extends,  other  than 
those  expressly  excepted  from  it. 

As  limited  by  the  Act  of  1789,  It  did  not  ex- 
tend to  cases  of  imprisonment  after  conviction, 
under  sentences  of  competent  tribunals;  nor  to 
prisoners  in  jail,  unless  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,  or 
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committed  for  trial  before  some  court  of  the 
United  Slates,  or  required  to  be  brought  into 
court  to  testify.  But  this  limitation  has  been 
gradually  narrowed,  and  the  benefits  of  the 
writ  have  been  extended,  first  in  1888, 4  Stat,  at 
L.,  634,  to  prisoners  confined  under  any  au- 
thority, whether  state  or«iational,  for  any  act 
done  or  omitted  in  pursuance  of  a  law  of  the 
United  States,  or  of  any  order,  process  or  decree 
of  any  judge  or  court  o(  the  United  States;  then 
in  1842,  S  Stat,  at  L.,  539,  to  prisoners  being  sub- 
jects or  citizens  of  foreign  States,  in  custody  un- 
der national  or  state  authority  for  acts  done  or 
omitted  by  or  under  color  of  foreign  authority, 
and  alleged  to  he  valid  under  the  law  of  na- 
tions; and  finally,  in  1867, 14  Stat,  at  L.,  885,  to 
all  cases  where  any  person  may  be  restrained 
of  liberty  in  violation  of  the  Constitution,  or 
of  an^  treaty  or  law  of  the  United  States. 

This  brief  statement  shows  how  the  general 
spirit  and  genius  of  our  institutions  has  tended 
to  the  widening  and  enlarging  of  the  Kabeeu 
eorput  jurisdiction  of  the  courts  and  judges  of 
the  United  States;  and  this  tendency,  except  in 
one  recent  instance,  has  lieen  constant  and  uni- 
form ;  anditisintlie  light  of  it  that  we  must  de- 
termine the  true  meaning  of  theConstitution  and 
the  law  in  respect  to  the  appellate  jurisdiction 
of  this  court.  We  are  not  at  liberty  to  except 
from  it  an^  cases  not  plainly  excepted  by  law; 
and  we  think  it  sufficiently  appears  from  what 
has  been  said  that  no  exception  to  this  juris 
diction  embraces  such  a  case  as  that  now  liefore 
the  court.  On  the  contrary,  the  case  is  one  of 
those  expressly  declared  not  to  he  excepted 
from  the  general  grant  of  iurisdiction.  For  it 
is  a  case  of  imprisonment  alleged  to  be  unlaw- 
ful, and  to  l>e  under  color  of  authority  of  the 
United  States. 

It  seems  to  l)e  a  necessary  consequence  that 
if  the  appellate  jurisdiction  of  hMMt  eorput 
extends  to  any  case,  it  extends  to  this.  It  is 
unimportant  in  what  custody  the  prisoner  may 
lie,  if  it  is  a  custody  to  which  he  has  l)een 
remanded  by  the  order  of  an  inferior  court  of 
the  United  States.  It  is  proper  to  add,  that  we 
are  not  aware  of  anything  in  any  Act  of  Con- 
gpress,  except  the  Act  of  1868,  which  indicates 
any  intention  to  withhold  appellate  Jurisdic- 
tion in  habeas  eorpiu  cases  from  this  court, 
or  to  abridge  the  jurisdiction  derived  from 
the  Constitution  and  defined  by  the  Act  of 
1789.  We  afree  that  it  is  given  subject  to 
exception  ana  regulation  by  Congress;  but  it  is 
too  plain  for  argument  that  the  denial  to  this 
court  of  appellate  jurisdiction  in  this  class  of 
cases  must  greatly  weaken  the  efficacy  of  the 
writ,  deprive  the  citizen  in  may  cases  of  its 
benefits,  and  seriously  hinder  the  establishment 
of  that  uniformity  in  deciding  upon  questions 
of  penonal  rights  which  can  only  be  attained 
through  appeflate  jurisdiction,  exercised  upon 
the  decisions  of  courts  of  original  jurisdiction. 
In  the  particular  class  of  cases,  of  which  that 
before  the  court  is  an  example,  when  the  cus- 
tody to  wtiich  the  prisoner  is  remanded  is  that 
of  some  authority  other  than  that  of  the  re- 
manding court,  it  is  evident  that  the  impris- 
oned citizen,  however  unlawful  his  imprison- 
ment may  be  in  fact,  is  wholly  without  remedy 
unless  it  be  found  in  the  appellate  jurisdiction 
of  this  court. 

These  considerations  forbid  any  construction 
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^ving  to  doubtful  words  the  effect  of  withhold- 
ing or  abridging  this  jurisdiction.  They  would 
strongly  persuade  against  the  denial  of  Uie  juris- 
diction even  were  tne  reasons  for  affirming  it 
less  cogent  than  they  are.    , 

We  are  obliged  to  hold,  therefore,  that  in  all 
cases  where  a  Circuit  Court  of  the  United  States 
has,  in  the  exercise  of  its  original  jurisdictioa, 
caused  a  prisoner  to  be  brought  before  it,  and 
has,  after  inquiring  into  the  cause  of  detentioa, 
remanded  him  to  the  custody  from  which  he 
was  taken,  this  court,  in  the  exercise  of  its  ap- 
pellate jurisdiction,  may,  by  the  writ  of  habeoM 
eorput,  aided  by  the  writ  of  certiorari,  revise 
the  decision  of  the  Circuit  Court,  and  if  it  be 
found  unwarranted  by  law,  relieve  the  prisoner 
from  the  unlawful  restraint  to  which  he  has 
been  remanded. 

This  conclusion  brings  us  to  the  inquinr 
whether  the  3d  section  of  the  Act  of  March  87, 
1868,  takes  away  or  affects  the  appellate  Juria- 
diction  of  this  court  under  the  Constitution  and 
the  Acts  of  Congress  prior  to  1867. 

In  MeOardle't  case,  [ante,  364],  we  expressed 
the  opinion  that  it  does  not,  and  we  have 
now  re-examined  the  grounds  of  that  opin- 
ion. 

The  circumstances  under  which  the  Act  of 
1868  was  passed  were  peculiar. 

On  the  5th  of  February,  1867,  Congress 
passed  the  Act,  to  which  reference  has  already 
been  made,  extending  the  original  jurisdiction 
by  habeas  corpus  of  the  District  and  Circuit 
Courts,  and  of  the  several  judges  of  these  courts, 
to  all  cases  of  restraint  of  lilierty  in  violation  of 
the  Constitution,  treaties  or  laws  of  the  United 
States.  This  Act  authorized  appeals  to  this  court 
f  rom'ludgments  of  the  Circuit  Court.but  did  not 
repeal  any  previous  act  conferring  jurisdiction 
by  habeas  corpus,  unless  by  implication. 


Under  this  Act,  one  McCardle,  alleging  on- 

wful  restraint  by  military  force,   petitioned 

the  Circuit  Court  for  the  Southern  District  of 


Mississippi  for  the  writ  of  habeas  corpus.  The 
writ  was  issued,  and  a  return  was  made;  and, 
upon  hearing,  the  court  decided  that  the  restraint 
was  lawful,  and  remanded  him  to  custody.  Mc- 
Cardle prayed  an  appeal,  under  the  Act,  to  this 
court,  which  was  allowed  and  perfected.  A 
motion  to  dismiss  the  appeal  was  made  here  and 
denied.  The  case  was  tiien  argued  at  the  bar, 
and  the  argument  having  been  concluded  on 
the  9th  of  March,  1869.  was  taken  under  advise- 
ment by  the  court.  While  the  cause  was  thus 
held,  and  before  the  court  had  time  to  consider 
the  decision  proper  to  be  made,  the  repealing 
Act  under  consideration  was  introduced  into 
Congress.  It  was  carried  through  both  houses, 
sent  to  the  President,  returned  with  his  objec- 
tions, repassed  by  the  constitutioned  majority 
in  each  house,  and  became  a  law  on  the  27th  of 
March,  within  eighteen  days  after  the  conclu- 
sioq  of  the  argument. 

The  effect  $  the  Act  was  to  oust  the  court  of 
its  jurisdiction  of  the  particular  case  then  before 
it  on  appeal,  and  it  Is  not  to  he  doubted  tliat 
such  was  the  effect  intended.  Nor  will  it  be 
questioned  that  legislation  of  this  character  is 
unusual  and  hardty  to  be  Justified  except  upon 
some  imperious  public  exigency. 

It  was,  doubtless,  within  the  constittttionri 
discretion  of  Congress  to  determine  whether 
such  an  exigency  existed;    but  it  is  not  to  be 

76  V.  8. 


Digitized  by 


Google 


I88». 


MOBBT  V.  LOCKWOOD. 


230-243 


pmamed  that  an  Act,  passed  under  such  cir- 
cnmstanoQB,  was  intendfed  to  hare  any  further 
effect  than  that  plainly  apparent  from  its  terms. 

It  is  quite  clear  that  the  words  of  the  Act 
reach,  not  only  all  appeals  pending,  but  all 
fntnre  appeals  to  this  court  under  the  Act  of 
1887;  but  they  appear  to  be  limited  to  appeals 
taken  under  that  Act. 

The  words  of  the  repealing  section  are,  "that 
so  much  of  the  Act  approved  February  5th, 
1857,as  authorizes  an  appeal  from  the  judgment 
of  the  Circuit  Court  to  the  Supreme  Court  of 
the  United  States,  or  the  exercise  of  any  such 
jurisdiction  by  said  Supreme  Court  on  appeals 
which  have  been,  or  may  be  hereafter  taken, 
be,  and  the  same  is  herebr  repealed." 

These  words  are  not  of  doubtful  interpreta- 
tion. They  repeal  only  so  much  of  the  Act  of 
1867  as  authorized  appeals,  or  the  exercise  of 
appellate  jurisdiction  by  this  court.  They  af- 
fected onlv  appeals  and  appellate  jurisdiction 
aulhoriied  by  that  Act  They  do  not  purport 
to  touch  the  appellate  jurisdiction  conferred  by 
the  Constitution,  or  to  except  from  it  any  cases 
not  excepted  by  the  Act  of  1789.  They  reach 
DO  Act  except  the  Act  of  1887. 

It  has  been  suggested,  however,  that  the  Act 
of  1780,  so  far  asit  provided  for  the  issuing  of 
writs  of  kabea*  corpus  by  this  court,  was  already 
repealed  by  the  Act  of  1887.  We  have  already 
observed  that  there  are  no  repealing  words  in 
the  Act  of  1887.  If  it  repealed  the  Act  of  1789, 
it  did  so  by  implication,  and  any  implication 
which  would  give  to  it  this  effect  upon  the  Act 
of  1789,  would  give  it  the  same  effect  upon  the 
Acts  of  1883  and  1842.  If  one  was  repealed,  all 
were  repealed. 

Bepeals  by  implication  are  not  favored.  They 
are  seldom  admitted  except  on  the  ground  Of 
repugnancy;  and  never,  we  think,  when  the 
former  Act  can  stand  together  with  the  new 
A<^  It  is  true  that  exercise  of  appellate  juris- 
diction, under  the  Act  of  1788,  was  less  con- 
venient than  under  the  ^-ct  of  1807,  but  the 
provision  of  a  new  and  more  convenient  mode 
of  its  exercise  does  not  necessarily  take  away 
the  old;  and  that  this  effect  was  not  intended 
is  indicated  by  the  fact  that  the  authority  con- 
ferred by  the  new  Act  is  expressly  declared  to 
be  "  in  addition  "  to  the  authority  conferred  by 
the  former  Acts.    Addition  is  not  substitution. 

The  appeal  given  by  the  Act  of  1887  extended, 
indeed,  to  cases  wiuiin  the  former  Acta;  and 
the  Act,  by  its  grant  of  additioned  authority, 
so  enlarged  the  jurisdiction  by  fuiieat  corpu» 
that  it  seems,  as  was  observed  in  the  MeCardlt 
caae,  "impossible  to  widen"  it.  But  this  effect 
does  not  take  from  the  Act  its  character  of  an 
additional  grant  of  jurisdiction,  and  make  it 
operate  as  a  repeal  of  jurisdiction  theretofore 
tllowed. 

Our  conclusion  is  that  none  of  the  Acts  prior 
to  1867,  authorizing  this  court  to  exercise  ap- 
pellate Jurisdiction  by  means  of  the  writ  of 
hibia*  eorput,  were  repealed  by  the  Act  of  that 
year,  and  that  the  repealing  section  of  the  Act 
of  1868  is  limited  in  terms,  and  must  be  limited 
in  effect  to  the  appellate  jurisdiction  authorized 
hy  the  Act  of  1867. 

We  could  come  to  no  other  conclusion  with- 
out holding  that  the  whole  appellate  jurisdiction 
of  this  court,  in  cases  of  Mieeu  eorput,  conferred 
by  the  Constitution,  recognized  by  law,  and  ez- 
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ercised  from  the  foundation  of  the  government 
hitherto,  has  been  taken  awav,  without  the  ex- 
pression of  such  intent,  and  by  mere  implica- 
tion, through  the  operation  of  the  Acts  of  1867 
and  1868. 

The  suggestion  made  at  the  bar,  that  the  pro- 
vision of  the  Act  of  1789,  relating  to  the  juris- 
of  this  court  by  habeas  corpus,  U  repealed  by 
the  effect  of  the  Act  of  1887,  was  revived  by  the 
repeal  of  the  repealing  Act,  has  not  escaped  our 
consideration.  We  are  inclined  to  Uiink  that 
such  would  be  the  effect  of  the  Act  of  1868,  but 
having  come  to  the  conclusion  that  the  Act  of 
1789  was  not  repealed  by  the  Act  of  1887,  it  is 
not  necessary  to  express  an  opinion  on  that 
point. 

The  argument  having  been  confined,  by  direc- 
tion of  the  court,  to  the  question  of  jurisdiction, 
this  opinion  is  limited  to  that  question. 

rA«  Jurisdiction  of  tfie  court  to  issue  the  writ 
prayed  for  is  ajtrmed. 

Dissenting,  Mr.  JusOee  MlUer. 

ated-18  Wall.,  IflS:  83  V.  S-SSiVI XJ. &, 618, 618 ;  100 
n.  B.,  842, 861, 871, 3T6;  108  U.  8.,  KB ;  8  BUtohf ..  84 ;  8 
CUir.,  443. 


DAVID  B.  MORBY,   WILLIAM  C.  SMITH 
AND  FRANCIS  B.  RICHARDSON,  Appts., 

«. 

HAMILTON  D.  LOCKWOOD. 

(See  S.  C,  8  WaU.,  280-242.) 
Amended  speeifioation  of  patent — i^fringemeKt. 

The  IStta  section  of  tbe  Act  of  1888  authorizes  a 
surrender  aad  an  amended  Bpeolfloation  of  a  pat- 
ent, when  tbe  patent  Issued  la  Inoperative  or  lo- 
valld  by  reason  of  a  defective  or  insuffldent  de- 
scription or  spedSoation. 

The  ohange  of  a  patent  which  is  one  of  form  and 
not  of  substance,  constitutes  no  defense  to  a  bill 
for  an  Infringement. 

[No.  140.] 
Argued  Oct.  14,  1869.       Decided  Oct.  US.  1869. 

APPEAL  from  the  Circuit  Court  of  United 
States  for  the  District  of  Massachusetts. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellee,  to  obtain  an  injunction 
against  the  infringement  of  a  certain  patent, 
and  an  accounting  for  a)l  gains  and  profits  pre- 
viously acquired  by  such  infringement. 

A  decree  having  been  enter^  granting  the 
relief  prated  for,  the  defendants  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Geo.  S.  Boutwell  and  Henry  F. 
French,  for  appellants: 

Their  invention,  if  valid  for  anything,  is 
valid  only  to  the  extent  of  the  claim  in  their 
oriirinal  patent. 

The  Davidsons  were  not  the  inventors  of 
elastic  tubing,  for  Herman  £.  Davidson  admits 
lis  existence  and  his  knowledge  of  it  at  the  time 
when  he  claims  to  have  begun  his  experiments. 

Nor  were  they  the  inventors  of  an  elastic 
bulb  or  chamber,  for  these  are  shown  in  differ- 
ent forms  in  defendants'  exhibits  "  D,"  "  C," 
"  H,"  "B,"  and  "  I,"  and  in  complainant's  ex- 
hibit "  17." 

They  were  not  the  inventors  of  the  valvular 
arranf;ement:  for  this  is  shown  in  many  of  the 
exhibiU. 
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They  did  not  invent  the  spheroidal  form  of 
an  elastic  bulb;  for  that  is  described  as  old  by 
Eerman  Davidson. 

Nor  did  they  invent  "a  syringe  having  an 
elastic  sac  wiUi  flexible  tubes  terminating  in 
valve  boxes  containing  valves  arranged  for  the 
purpose  of  eduction  and,ejection  when  the  sac, 
tulies  and  valve  boxes  are  in  or  nearly  in  the 
same  axial  line,"  for  these  devices,  with  pre- 
cisely the  same  arrangement,  are  shown  in  the 
barrel  syringe. 

Nor  were  they  the  inventors  of  a  syringe  hav- 
ing an  elastic  bulb  or  chamber,  flexible  tubes 
and  a  suitable  valvular  arrangement;  for  both 
the  Thiers  Syringe  and  the  barrel  syringe  fall 
within  this  description,  which  is  the  substan- 
tial part  of,  and  is  quoted  from,  the  claim  in 
the  re-issued  patent. 

The  re-issued  patent  claims  "a syringe  hav- 
ing an  elastic  bulb  or  chamber,  flexible  tubes 
and  a  suitable  valvular  arrangement  when  or- 
ganized, so  as  to  operate  substantially  as  de- 
scribed." 

It  cannot  be  claimed  that  any  single  element 
of  the  instrument  is  new.  Every  part  is  old. 
The  claim  is  substantially,  if  not  technically,  for 
a  combination.  It  is  the  arrangement  or  or- 
ganization which  is  claimed  as  new  and  useful. 

If  the  fair  and  natural  construction  of  the  re- 
issued claim  includes  any  syringe  of  which  the 
Davidsons  were  not  the  original  and  first  in- 
ventors, then  the  claim  is'brMder  tlian  the  in- 
vention, and  so  is  void. 

We  submit  that  such  construction  clearly  in- 
cludes both  the  Maw  and  the  Thiers  Syringe. 

The  original  claim  describes  a  bulb  in  the 
words,  ''prolate  spheroidal  shaped  elastic  sac." 
The  word  "  chamber  "  was  not  there.  It  was 
not  in  the  eateat,  and  it  was  used  in  the  re  is- 
sued claim  with  a  purpose  and  meaning. 

It  Is  in  no  sense  a  synonym  with  bulb.  Every 
bulb  is  a  chamber,  but  a  chamber  is  not  neces- 
sarily a  bulb. 

Unless  the  court  can  say  that  chamber  means 
nothing  more  than  bulb,  the  claim  is  broader 
than  the  invention,  when  construed  in  reference 
to  the  Maw  Syringe. 

The  drawings  are  part  of  the  description, 
and  it  may  be  said  that  the  claim  is  only  for  a 
syringe  with  bulb  or  chamber  tutjes  and  valves, 
organized  in  the  particular  manner  shown  in 
the  drawings. 

Now,the  drawings  in  the  re-issue  are  the  same 
as  in  the  original  patent,  and  show  the  tubes 
and  bulb  in  the  same  axial  line. 

But  the  complainants  are  compelled  to  go 
further,  and  say  that  their  re-issue  covers  not 
only  the  form  shown  in  their  drawings,  but  all 
oth*er  forms  where  the  same  parts  are  "organ- 
ized so  as  to  operate  substantially  as  described ;" 
using  the  word  "  operate  "  in  the  sense  to  pro- 
duce efFect. 

This,  we  submit;  is  not  a  fair  construction. 

The  word  operaU  relates  to  the  mechanism  of 
the  syringe,  not  to  the  final  result  of  its  use. 

In  this  sense  all  modern  syringes  operate 
alike.  They  not  only  inject  fluids,  out  they  do 
so  by  means  of  pressure  upon  elastic  chambers, 
IhrouKh  flexible  tubes  and  valves. 

If  tliis  is  what  is  meant  by  operating  as  de- 
sciibed,  then  the  claim  is  too  broad,  as  includ- 
ing the  old  Maw  and  Tillers  Syringes  already 
exhibited. 
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The  original  patent  was  neither  "  inopm- 
tive  "  nor  "  lavaJid,"  nor  was  the  specification 
defective  or  insufficient,  and  the  re-issue  was, 
therefore,  without  authority  of  law.     

Burry.  Duryee.  1  Wall..  531  (68U.8.,XVn,. 
650);  Case  v.  Brown,  8  Wall.,  320  (69  U.  8., 
XVII.,  817). 

The  patent  is  wholly  void,  as  well  for  the  in- 
vention claimed  in  the  original  patent,  as  for 
the  broader  claim  found  in  tne  re-issued  patent, 
because  syringes  contuning  all  that  is  claimed 
as  the  invention  of  the  Da^dsons  were  known 
and  used  in  this  country  long  before  their  al- 
leged invention. 

The  syringe  made  by  the  appellants  is  a  com- 
bination of  old  part6,substantially  different  from 
the  Davidson  syringe  in  structure  and  effect. 

1.  Our  bulb  is  not  their  bulb,  but  different 
in  this,  that  ours  has  but  one  aperture,  while 
theirs  has  two. 

2.  The  arrangement  or  organization'«differa 
in  this,  that  in  ours  the  fluid  in  the  bulb  is  above 
the  point  of  delivery,  and  we  have  gravity  to 
aid  in  expelling  it;  while  in  theirs  one  hau  of 
the  fluid  IS  below  the  center  of  the  bulb. 

3.  Ours  has  a  three  way  piece  not  found  in 
theirs,  and  which  cannot  be  used  with  theirs. 

4.  Ours  is  so  constructed  as  to  reodve  other 
pipes  for  various  purposes. 

These  differences,  we  submit,  constitute  oun 
a  different  instrument,  different  in  its  combina- 
tion of  parts  and  different  in  its  mode  of  opera- 
tion. 

The  principles  involved  in  the  discuadon  are 
too  famllar  to  the  court  to  require  portilcular 
statement.  ifeCormiek  v.  laleott,  20  How., 
405  (61  U.  8.,  XV.,  981). 

That  the  complainant  is  limited  to  the  pecul- 
iar combination  of  devices  invented  and  de- 
scribed, is  well  settled.     «  

fti  Com  v.  Broton,  2  WaU.,820  (69  U.  8.,  XVIL, 
817);  Burr  v.  Duryee,  1  WaU..  531  (68  U.  S., 
XVII,,  650). 

Messrt.  B.  R.  Curtis  and  Cavstwa 
Browne,  for  appellee: 

The  original  patent,  the  application  for  which 
was  filed  Apr.  2,  1856,  shows,  in  the  descrip- 
tion and  drawing,  identically  the  same  inatm- 
ment  that  is  described  and  anyfu  in  the  re-Is- 
sued patent. 

The  claim  is  made  at  the  time,  of  such  origi- 
nal application,  was  substantially  the  same  that 
is  now  granted  by  the  re- issue. 

In  April,  1856,  the  Patent  Office  rejected  aooh 
original  claim,  as  having  been  anticipated  by 
the  patent  of  Pearsail  &  (iilbert. 

In  May  22,  1856,  the  patent  attorneys  of  the 
Davidsons  wrote  to  the  Patent  Office,  acquieao- 
ing  in  the  rejection,  and  submitting  an  amend- 
ed and  restricted  claim,  on  which,  after  some 
objections  at  the  Patent  Office,  the  origin*! 
patent  was  finally  granted. 

This  limitation  of  claim  resulted  from  at^ual 
inadvertence  and  mistake. 

The  Patent  Office  afterwards  admitted  and 
corrected  its  own  mistake,  by  granting  tbe  i«- 


issue  patent  with  the  claim  as  miginalhr  nu 

The  appellants  have  in  evidence,  agunat  tta 
novelty  of  tbe  invention,  two  instmmenta,  tbe 

Sriority  of  which  the  appellee  does  noi  mnr 
eny ;  but  he  does  deny  that  they  ~mimin  tka 
patented  invention. 
1.  The  Thiers  Syringe. 
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This  was  an  instrument  of  French  manufac- 
ture. It  had  two  flexible  tubes,  with  suitable 
Talves,  but  it  did  not  have  an  elastic  bulb  or 
chamber  substantially  like  that  shown  in  the 
patent. 

(a)  It  was  not  made  of  elastic  material,  but 
-of  a  metal  base  plate  and  a  rubber  hood  set  up- 
on it;  the  rubber  hood  forming  one  substantial 
part  of  the  ctiamber  to  be  collapsed,  and  the 
metal  base  plate  forming  tlie  other  substantial 
part  thereof. 

{b)  The  chamber  was  not  expanded  by  the 
-elasticity  of  the  material,  but  by  means,  wholly 
or  partly,  of  a  metal  spring  placed  within  the 
-diamber. 

(e)  The  necessary  prolongation  of  the  flow  of 
the  pressure  after  the  collapsing  of  the  chamber 
has  ceased,  was  accomplished,  not  by  the  reac- 
tion of  the  chamber  alone,  as  in  the  Davidson 
instrument,  but  by  that  and  an  aircliamber 
acting  in  connection  with  it. 

*.  The  "Mom"  3lfringe. 

This  was  an  instrument  of  English  manufact- 
ure. It  had  two  flexible  tubes  with  suitable 
valves,  but  it  did  not  have  an  elastic  bulb  or 
'Chamber  substantiaUy  like  that  shown  in  the 
patent. 

The  chamber  was  partly  elastic  and  partly 
rind,  the  middle  portion  being  formed  of  a 
cyiindrioal  elastic  tube  with  rigid  metallic 
lieads,  wliich  formed  a  material  portion  of  the 
incloeure,  and  by  their  connection  with  the 
elastic  part  of  the  chamber,  counteracted  or 
prevented  the  compression  of  the  chamber  to 
properly  expel  the  fluid. 

It  is  important  to  observe  the  practical  differ- 
ence between  mere  couplings  of  metal  to  con- 
nect the  elastic  chamber  with  the  flexible 
tnbes,  and  to  contain  the  valves  and  metal 
pieces,  "Forming,"  as  Hibbard  express  as  it,  "a 
material  portion  of  the  inclosure,  and  by  their 
connection  with  the  elastic  part  of  the  cham- 
ber, counteracting  or  preventing  the  compres- 
sion of  the  chamber^  to  properly  expel  the 
fluid. 

In  the  former  case,  which  is  the  case  of.the 
patent  syringe,  the  "inclosure"  or  chamber,  as 
the  reservoir  for  receiving,  by  its  expansion, 
the  enema  through  one  tube,  and  for  supplying, 
by  its  compression,  the  enema  through  the 
-oUier  tube,  is  complete,  irrespective  of  the 
couplings. 

But  in  the  latter  case,  which  is  the  case  of 
the  "Maw"  syringe,  the  metal  ends  or  heads 
are  substantial  parts  of  the  reservoir,  the  elas- 
tic pan  of  which  is  a  mere  cylinder,  and  of 
course  has  not  the  character  or  capacity  of  an 
elastic  reservoir  at  aU. 

The  difference  between  the  "Maw"  syringe 
4uul  the  patent  syringe  as  regards  the  construc- 
tion of  the  elastic  chamber,  is  proved  to  be  im- 
portant practically. 

Mr.  JutUee  ITelaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
-of  Massachusetts. 

The  bill  was  filed  by  Lockwood,  to  enjoin 
the  defendants  from  ii^ringing  letters  patent 
granted  to  Charles  H.  and  Herman  E.  David- 
son, March  31, 1857,  for  a  new  and  useful  im- 
proved syringe;  and  which  was  surrendered 
.tiee  8  WAUi.  U.  S.  Book  19. 


and  reissued  on  the  asth  day  of  April,  1866, 
with  an  amended  specification. 

The  original  specification  described  the  im- 
provement, in  substance,  to  consist  of  an  oval, 
or  spheroidal  elastic  bulb,  with  flexible  tub^ 
and  metallic  valve  boxes,  containing  valves  ar- 
ranged for  the  purpose  of  eduction  and  ejec- 
tion, when  the  elastic  tubes  and  metallic  valve 
boxes  were  attached  to  such  a  bulb  in,  or  nearly 
in,  its  greatest  axial  line.  The  bulb  and  flexi- 
ble tubes  are  composed  of  India  rubber,  or  of 
any  suitable  material  of  sufficient  elastically 
and  flexibility,  as  is  necessary  and  required  by 
the  patentee,  in  the  use  or  operation  of  the  in- 
strument. The  specimens  exhibited  were  all 
made  of  India  rubber. 

The  operation  of  the  instrument  is  as  fol- 
lows: immerse  the  end  of  the  eduction  pipe  in 
the  enema,  compress  the  bulb  with  the  hand, 
which  will  expel  the  air  from  within,  then  re- 
leasing the  grasp,  the  bulb  will  recover  its  form 
by  means  of  its  elasticity,  and  the  partial  va- 
cuum will  be  filled  with  the  enema;  then  insert 
the  injection  pipe  and  repeat  the  operation  of 
compressing  the  bulb,  until  the  required  quan- 
tity of  the  enema  is  administered.  Having  de- 
scribed the  invention,  what  the  inventors  claimed 
as  new  was  "  the  combination  of  the  prolate 
spheroidal  shaped  elastic  sac,  with  flexible  tubes 
terminating  in  valve  boxes  containing  valves  ar- 
ranged for  the  purpose  of  eduction  and  ejection, 
when  the  sac,  tubes  and  valve  boxes  are  in.  or 
nearly  in,  the  axial  line,  the  whole  operating  to- 
gether, substantially  in  the  manner  and  for  the 
purposes  set  forth.'' 

The  amended  specification  is,  suljstantially, 
the  same  as  the  original,  leaving  out  that  part 
which  de8cril)es  the  bulb  or  sac,  tubes  and  valve 
boxes,  attached  and  so  arrangeid  as  to  be  "in, 
or  nearly  in,  its  greatest  axial  line;"  and  as  it 
respects  the  claim,  which  is  a  follow  is  as  fol- 
lows: "What  is  claimed  as  the  invention  of 
Charles  H.  and  Herman  E.  Davidson,  is  a 
syringe,  having  an  elastic  bulb  or  chamber, 
flexible  tubes,  and  a  suitable  valvular  arrange- 
ment, when  organized,  so  as  to  operate  sub- 
stantially as  described." 

Several  objections  are  taken  to  this  re-issued 
patent,  among  others,  and  which  is  the  most 
material,  that  the  claim  is  broader  than  the  in- 
vention. The  proofs  in  the  case  show  that  the 
improvement  was  made  in  the  summer  or  fall 
of  1862.  A  iM/aeat  was  filed  in  the  Patent  Of- 
fice in  the  fore  part  of  January,  1853.  The 
petition,  together  with  the  accompanying  de- 
scription, is  dated  at  Charlestown,  8th  of  Janu- 
ary of  that  year.  In  that  description  the  peti- 
tioners state  that  their  improvement  consists 
in  using  a  spheroidal  cylindrical  or  globular 
sac  or  bulb,  to  which  are  attached,  and  com- 
municating with  it,  flexible  tubes  or  pipes;  to 
the  ends  of  these  pipes  are  connected  valve 
boxes,  with  suitable  valves  therein,  so  that  by 
the  alternate  action  of  compression  and  expan- 
sion, the  desirable  quantity  of  injection  may 
be  administered  without  removing  the  instru- 
ment to  refill  it.  The  invention  is  described  in 
the  eavtal  substantially  the  same  as  in  the  orig- 
inal and  amended  specification. 

When  application  was  made  by  the  attorney 

of  the  inventors  to  the  Commissioner  of  Patents, 

with  a  claim  substantially  the  same  as  the  one 

in  the  amended  specification,  objection  was 
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made  at  the  office  on  the  ground  that  they  were 
anticipated  by  Messrs.  Pearsall  and  Gilbert,  ac- 
cording to  their  invention  published  in  the 
Franklin  Journal;  and  the  commissioner  re- 
fused to  grant  the  patent  except  with  a  claim  as 
found  in  the  original  specification,  and  especial- 
ly without  the  clause,  "when  the  sac,  tubes  and 
valve  boxes  are  in,  or  nearly  in,  the  axial  line," 
etc 

The  specification  in  this  form  was  supposed 
to  have  taken  the  Improvement  out  of  the  ob- 
jection of  the  prior  one  by  Pearsall  and  Gilbert. 

Subsequently  it  was  discovered  by  the  pat- 
entees or  their  assignee,  and  also  by  the  com- 
miMioner  himself,  that  Qie  invention  of  Messrs. 
Pearsall  and  Gilbert  furnished  no  legal  objection 
to  the  claim  of  the  Davidsons  as  first  presented 
to  the  office,  and  on  a  surrender  by  the  as- 
signee, he  was  allowed  to  amend  it  as  found  in 
the  re-issued  -patent.  The  prior  improvement 
relied  on,  it  is  true,  had  a  rubber  sac,  but  the 
tubes  were  metal  and  inflexible. 

The  18th  section  of  the  Act  of  1886  author- 
izes a  surrender,  and  an  amended  specification, 
when  the  patent  issued  is  inoperative,  or  in- 
valid, by  reason  of  a  defective  or  insufficient 
description  or  specification;  or,  "if  the  error 
has,  or  shall  have  arisen  by  inadvertence,  ac- 
cident, or  mistake,  and  without  any  fraudu- 
lent or  deceptive  intention."  We  do  not  doubt 
that  the  commissioner  had  full  authority  to 
grant  the  amendment;  and,  under  the  special 
circumstances  of  the  case,  it  would  seem  to 
have  been  a  duty,  as  the  inventors  were  led  into 
the  error  by  himself,  as  may  be  seen  from  his 
letter  when  the  patent  was  originally  granted. 

The  amendment  was  very  material,  as  the 
language  of  the  original  claim  tied  the  patentees 
down  to  the  syringe,  consisting  of  the  parts 
mentioned,  to  an  mstrument  in  which  they 
were  arranged  in  an  axial  or  straight  line; 
tying  them  down  to  the  mere  form  of  the  con- 
struction, regardless  of  the  substance  and  legal 
import  of  the  invention.  While  the  original 
specification  and  claim  remained,  it  was  com- 
petent for  anyone  to  evade  the  patent,  and  en- 
joy the  substance  of  the  improvement  by  a 
cliange  in  the  mere  form  of  the  construction, 
that  IS,  by  an  arrangement  of  the  several  parts 
in  any  form,  if  not  m  an  axial  or  straight  line ; 
And  this  is  what  the  defendants  are  endeavor- 
ing to  accomplish,  and  would  have  accomp- 
lished if  the  amendment  of  the  clum  had  not 
been  allowed. 

They  have  constructed  a  syringe  with  the 
same  pans  and  materials  as  used  by  the  pat- 
entees; but,  instead  of  arranging  them  in  an 
axial  line,  the  bulb  or  sac  is  placed  above  the 
point  of  delivery  and  discharge  of  the  enema, 
extending  its  hollow  neck  so  that  the  tubes 
may  connect  with  each  side  of  it.  The  only  dif- 
ference, even  in  form,  between  this  and  the  pat- 
entees' Is,  that  the  latter,  in  the  axial  line, 
tubes  connect  with  the  ends  of  the  bulb;  in  the 
former  they  connect,  not  with  the  ends  of  the 
bulb,  but  with  the  sides  of  its  hollow  neck.  The 
enema  passes  from  the  eduction  pipe  through 
the  neck  or  throat  into  the  bulb,  and  is  forced 
through  the  discharge  pipe  by  the  came  means 
as  used  by  the  patentees.  The  mode  of  opera- 
tion is  precisely  the  same  in  both  instruments. 
The  change  is  one  of  form  and  not  of  sub- 
stance, and  upon  well  established  principles  of 
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patent  law,  constitutes  no  defense  to  a  bill  for 
an  infringement.  Curtis,  Patents,  260,  361, 
and  iu>t«  1,  p.  364,  n.  3. 

As  bearing  upon  this  point  it  may  lie  stated 
that  the  patentees  themselves  first  constructed 
and  used  this  form  of  syringe;  but,  becoming- 
satisfied  that  the  other  form  was  the  best,  rec- 
ommended it  in  their  specification  accoitliag- 
ly.  They  are  protected,  however,  against  the- 
use  of  any  form,  as  will  be  seen  by  the  author- 
ities referred  to,  that  embodies  substantially 
their  ideas  and  mode  of  operation. 

On  the  question  of  novelty  there  are  two 
specimens  of  syringe  produced  by  the  defend- 
ants that  are  chiefly  relied  on  as  as  disproving- 
it:  one  called  the  Maw  syringe,  and  the  other 
the  Thiers.  The  first  diilers  from  the  patentees' 
in  this,  that  the  cylindrical  bulb,  or  chamber, 
is  made  so  rigid  both  in  the  material  and  from 
its  metallic  ends,  or  heads,  that  it  is  not  suf- 
ficiently elastic  to  be  adapted  to  practical  use ; 
and  for  this  reason  it  failed  and  went  out  of 
the  market. 

The  Thiers  syringe  differed  from  the  pat- 
entees' in  this,  that  part  of  the  bulb  or  cham- 
ber is  metal,  and  part  rubber;  and  the  elastic 
portion  is  aided  by  a  spring  inside  of  the  cham- 
ber. There  is,  also,  an  air-chamber  attached 
to  the  delivery  pipe.  The  whole  construcUon 
and  arrangement  is  different  from  the  patentees', 
as  they  have  dispensed  with  the  metal  portion 
of  the  bulb,  the  spring,  and  the  air-chamber, 
and  substituted  a  simple  India  rubber  bulb. 

The  rest  of  the  proof  on  the  point  is  conflict- 
ing, and  we  a^ree  with  the  court  below,  that 
the  weight  of  it  ia  decidedly  with  the  complain- 
ant. 

Decree  below  e^rmtd. 

Clted-98  TT.  S.,  488 ;  1  Clltr.,  129. 


MOSES  WARING,  Plff.  in  Err.. 
e 

THE   MAYOR,   ALDERMEN  AND  COM- 
MON COUNCIL  OP  THE  CITY  OF  MO- 
BILE, JONES  m!  withers.  Mayor,  Ain> 
JOHN  PARHAM,  Tax  Collector. 
(See  S.  C,  8  WaU.,  110-12S.) 

Imported  good*,  by  whom  entered — tale*  by  im- 
porter not  taxoNe— goods,  after  idle  l^  im- 
porter, ttueabU. 

Oooda  Imported  from  a  foreign  country  must  t>e 
entered  at  the  custom  house  of  the  port  where  the 
vessel  arrives  with  Intent  to  unlade  the  oaxgo,  and 
by  the  owner  or  consignee. 

Sales  by  the  Importer  are  exempt  from  state 
taxation. 

Merchandise  In  the  original  packages,  when  onoe 
sold  by  the  Importer,  Is  taxableas  other  property. 

[No.  128.] 
Argued  Oct.  It,  1869.      Decided  Oct.  tS,  1869. 

TN  ERROR  to  the  Supreme  Court  of  the  State 
J.    of  Alabama. 

The  bill  in  this  case  was  filed  in  the  local 
Chancery  Court  in  Mobile,  praying  that  the 
collection  of  a  certain  tax  might  be  enjoined, 
and  that  the  tax  might  be  adjudged  null  and 
void.  A  decree  was  entered  grantmg  the  relief 
and  perpetuallv  enjoining  the  coUection  of 
said  tax.    The  Supreme  Court  of  Alabama,  on 
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appeal,  reversed  the  decree  and  dismissed  ttie 
bill,  whereupon  the  complainant  sued  out  this 
■writ  of  error. 

A  further  statement  of  the  case  appears  in 
tiie  opinion  of  the  court 

Mtt»r$.  jr.  A.  Campbell,  Geo.  N.  Stew- 
art, and  P.  Hamilton,  for  appellant: 

It  is  confidently  maintained  that  the  voyage 
was  not  completed  at  the  time  the  salt  became 
the  property  of  the  plaintiff;  it  was  still  in 
trantitu,  and  in  progress  of  importation. 

See  Andrews,  Rev.  Laws,  sec.  62,  68;  1  Stat. 
atL.,  830;  HarrU  v.  DenrUe,  8  Pet.,  808:  U. 
8.  V.  VoteOl,  5  Cranch,  868;  Arnold  v.  U.  8., 
•  Cranch.  104;  MereditA  v.  U.  8.,  18  Pet.,  494. 

Our  case  is  not  impaired  by  the  admission 
ituA  Waring  was  not  the  importer,  as  technic- 
dly  defined  for  revenue  purposes  by  the  Acts 
of  Ongrees  (1  Stat,  at  L.,  678),  bo  that  he  could 
himself,  in  his  own  name,  make  entry  of  the 
goods  at  the  custom-house.  Still,  there  is  no 
prohibition  against  his  becoming  a  purchaser 
during  the  voyage  of  importation,  and  the  full 
protection  of  ois  title  against  even  the  United 
States,  seeking  to  subject  the  property  to  pay- 
ment of  a  debt  by  the  technical  importer. 

Canard  v.  AUantie  Int.  Go.,  1  Pet.,  386; 
Qmard  ▼.  Paeifie  In*.  Co.,  6  Pet.,  863. 

These  goods  in  the  hands  of  this  plaintiff, 
remained  imports  up  to  and  at  the  time  they 
passed  from  Iiim  by  sale,  in  the  manner  in 
wliich  be  sold  them;  that  is,  in  the  original, 
imbfoken  packages. 

Exemption  from  state  interference  is  secured 
to  the  article,  and  is  not  affected  by  the  charac- 
ter of  the  party  dealing  with  it. 

MeOtiUoeh  v.  Md.,  4  Wheat.,  816;  Brown  v. 
Md.,  12  Wheat.,  419;  Lieenie  Cases,  5  How., 
675;  Aim]/  v.  CaUfm-nia,  24  How.,  169  (66  U. 
8.,  XVI.,  644);  Harris  v.  Dennie,  8  Pet.,  292. 

Mr.  P.  Phillips,  for  appellee: 

Where  merchandise  is  not  sold  "en  bloc,"  but 
by  weight,  count  or  measure,  the  sale  is  not 
perfect,  and  the  thing  sold  remains  at  the  risk 
of  the  seller  until  they  are  weighed,  counted  or 
measured. 

Troplong,  Com.  de  la  Yente,  89-88;  Mages 
T.  BOUngdes,  8  Aia.,  689. 

When  -we  ascertain  where  the  loss  falls,  we 
ascertain  where  the  ownership  is. 

Tarttng  v.  BaxUr,  6  Barn.  &  C,  860;  Sim- 
mons V.  Sudft,  6  Bam.  &  C,  867. 

The  Act  of  Congress,  1799,  ch.  36,  62,  desig- 
nates specifically  who  are  considered  as  im- 
porters and  entitled  to  make  entry  of  merchan- 
oiae.  It  limits  this  right  to  the  "owner  or 
original  consignee,  or  m  his  absence  or  sick- 
ness, his  agent  or  factor." 

Harris  v.  Dennie,  8  Pet.,  892;  U.  8.  v.  Xy- 
man,  1  Mason,  500. 

The  theory  of  the  appellant,  that  while  the 
merchandise  remained  in  unbroken  packages, 
it  is  to  be  regarded  as  an  import,  without  refer- 
ence to  the  question  who  imported  it,  is  ex- 
pressly overruled  in  the  recent  case  of  Percear 
V.  Gtm.,  6  Wall.,  479  (78  U.  8.,  XVIIL.  609). 

Mr.  Justice  CUiTorcl  delivered  the  opinion 
of  the  court: 

Merchants  and  traders,  engaged  in  selling 
merchandise  in  the  City  of  MoolTe,  in  the  State 
of  Alabama,  are  required  by  an  ordinance 
passed  by  the  corporate  authorities,  to  pay  a 
See  8  Wall. 


tax  to  the  city  equal  to  one  half  of  one  per  cent, 
on  the  gross  amount  of  their  sales,  whether  the 
merchandise  was  sold  at  private  sale  or  at  pub- 
lic auction;  and  if  they  were  so  engaged  the 
six  months  next  preceding  theflrst  day  of  April, 
1866,  they  were  also  required,  within  fifteen 
days  thereafter,  to  return,  under  oath,  to  the 
collector  of  taxes,  the  gross  amount  of  their 
sales  during  that  period  of  time;  and  the  pro- 
vision was,  that  if  any  such  merchant  or  trader 
neglected  or  failed  to  make  such  return,  he 
should  be  subject  to'such  a  fine,  not  exceeding 
(50  per  day,  as  the  Ma^or  of  the  City  might 
impose  for  each  day's  failure  or  refusal. 

Sales  of  merchandise  were  made  by  the  com- 
plainant -within  that  period  to  a  large  amount, 
and  he  was  duly  notified  that  he  was  required 
to  make  return,  under  oath,  of  the  gross  amount 
of  such  sales,  and  having  neglected  and  refused 
to  comply  with  that  requirement  within  the 
time  specified  in  the  ordinance,  the  Mayor  of 
the  City  caused  a  summons  to  be  issued  and 
duly  served,  commanding  the  complainant  to 
appear  before  him,  as  such  Mayor,  to  answer 
for  such  neglect;  but  he  refused  to  obey  the 
commands  of  the  summons,  and  thereupon  a 
warrant  was  issued,  and  he  was  arrested  and 
brought  before  the  Mayor  to  answer  for  such 
contempt;  and,  after  hearing,  he  was  sentenced 
to  pay  a  fine  of  $50  for  a  breach  of  the  before 
mentioned  ordinance.  Subsequently,  a  second 
notice  of  a  similar  character  was  given,  and  the 
complainant  still  neglecting  and  refusing  to 
make  the  required  returns,  he  was  again  sum- 
moned to  appear  before  the  Mayor  to  answer 
for  the  neglect,  but  he  refused  a  second  time 
to  obey  the  commands  of  the  precept,  and, 
thereupon,  such  proceedings  were  had  that  he 
was  again  found  guilty  of  contempt,  and  was 
sentenced  to  pay  an  additional  fine  of  (50. 

Regarding  these  proceedings  as  unwarranted, 
the  complainant  filed  a  bill  in  equity  against 
the  Mayor  and  Tax  Collector  of  the  City,  in  the 
local  Chancery  Court,  in  which  he  prayed  that 
the  respondents  miglit  be  enjoined  from  col- 
lecting the  fines  adjudged  against  him,  and 
from  any  attempt  to  collect  the  tax,  and  that 
the  tax  might  be  adjudged  to  be  null  and  void. 
Proofs  were  taken  and  the  parlies  were  heard, 
and  the  final  decree  of  the  ChaneeUor  was,  that 
the  complainant  was  entitied  to  the  relief  asked, 
and  that  the  injunction  should  be  made  per- 
petual :  but  that  decree,  on  the  appeal  of  the 
respondents  to  the  Supreme  Court  of  the  State, 
was,  in  all  things,  reversed,  and  the  Supreme 
Court  entered  a  decree  that  the  bill  of  com- 
plaint should  be  dismissed.  Whereupon  the 
complainant  in  the  Chancery  Court  sued  out  a 
writ  of  error,  under  the  85th  section  of  the 
Judiciary  Act,  and  removed  the  cause  into  liiis 
court. 

Exemption  from  state  taxation  in  tliis  case 
is  claimed  by  complainant,  upon  the  ground 
that  the  sales  made  by  him  were  of  merchan- 
dise, in  the  original  pacliages,  as  imported  from 
a  foreign  country,  and  which  was  purchased 
by  him,  in  entire  cargoes,  of  the  consignees  of 
the  importing  vessels  before  their  arrival,  or 
wtiile  the  vessels  were  in  the  lower  hartx>r  of 
the  port. 

By  the  terms  of  the  Act  of  the  22d  of  July, 
1818,  it  is  provided,  "  that  from  and  after  the 
first  day  of  August  next,  the  Town  of  Mobile 
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shall  be,  and  (be  same  is  hereby  established  the 
sole  port  of  entry  for  the  district,  includiog  the 
shores,  waters  and  inlets  of  the  Bay  and  River 
Mobile,  and  of  the  other  rivers,  creeks,  inlets 
and  iMys  emptying  into  tbe  Oulf  of  Mexico, 
east  of  the  mid  River  Mobi  le.  and  west  thereof  to 
the  eastern  boundary  of  the  State  of  Louisiana. " 
8  Stat,  at  L.,  85. 

Mobile  is  the  sole  port  of  entry  of  the  district 
and,  next  to  New  Orleans,  is  tbe  largest  cotton 
market  in  the  United  States;  but  vessels  of  large 
draft  cannot  cross  the  injier  bar  and,  conse- 
quently, are  compelled  to  anchor  in  the  lower 
harbor,  some  twenty  or  twenly-flve  miles  below 
the  City.'  Small  vessels,  such  as  can  cross  the 
inner  bar,  go  up  to  th«  wharves  to  discharge 
and  receive  cargo,  but  large  vessels,  such  as  are 
usually  employed  to  transport  cotton,  find  their 
only  anchorage  in  the  lower  har\)or,  where  they 
are  unloaded  on  their  arrival,  and  where  they 
receive  their  cargoes  for  the  return  voyage. 
Loading  and  unloading  are  accomplished  oy 
means  of  lighters,  which  sometimes  are  fur- 
nished by  the  ship  and  sometimes  by  tbe  ship- 
Eer,  for  the  purpose  of  loading;  and  sometimes 
y  the  importer,  and  sometimes  by  the  vendee 
of  the  merchandise,  for  the  purpose  of  unload- 
ing, and  for  transporting  the  same  to  the  pri- 
vate stores  of  the  purchasers  or  the  public 
warehouses. 

Th«  Mwinv.  Cotton  Co.,  1  Cliff.,  825;  Bulk- 
leu  V.  Navmkeag  Cotton  Co.,  24  How.,  889  [65 

u.  s.,  XVI..  eon. 

Ships  frequently  go  there  in  ballast  for  car- 
goes of  cotton,  and  those  going  there  for  that 
purpose  from  Liverpool  frequently  carry  salt, 
using  it  in  many  cases  as  ballast  instead  of  the 
articles  more  usually  employed,  which  do  not 
pay  freight.  Such  shipments  are  made  by  the 
owners  or  charterers  of  the  vessel,  and  the  salt, 
whether  stowed  as  cargo  or  used  as  ballast,  is 
usually  consigned  to  tne  agents  of  the  vessel. 
Purchases  of  salt  imported  under  such  cir 
cumstances  were  made  by  the  complainant  to  a 
very  large  amount,  and  tbe  record  shows  that 
he  sold  the  salt  at  hia  place  of  business  in  the 
City  to  traders  and  large  consumers  in  the  orig- 
inal packages.  The  contracts  to  purchase  were 
made  before  the  goods  were  entered  at  the  cus- 
tom-house, with  the  consignees  of  the  salt, 
sometimes  before  and  sometimes  after  the  ar- 
rival of  the  vessel  at  the  anchorage  in  the  lower 
harbor,  but  the  terms  of  the  contract  in  all  cases 
were  that  the  risk  should  continue  to  be  in  the 
shipper  until  the  salt  was  delivered  to  the  com- 
plainant over  the  side  of  the  vessel  into  his 
lighters.  He  agreed  to  furnish  the  lighters  and 
to  bring  them  alongside  of  the  vessel,  and  the 
contract  was  that  the  salt,  when  it  was  trans- 
shipped into  the  lighters  of  the  complainant, 
became  his  property,  and  he  assumed  the  risk 
and  expense  of  transporting  the  same  to  the 
wharf  and  from  thence  to  liis  own  warehouse 
or  place  of  business;  but  if  the  goods  were  lost 
before  such  delivery  the  agreement  to  purchase 
was  not  obligatory. 

Viewed  in  the  light  of  these  conceded  facts, 
the  defendants  contend  that  the  complainant 
was  not  the  importer  of  the  salt ;  that  the  salt 
was  imported  by  the  owners  of  the  vessel,  and 
that  the  sale  of  the  salt  as  made  by  the  con- 
signees to  the  complainant  was  a  sale  of  im- 
ported merchandise. 
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Goods  imported  from  a  foreign  country  are 
required  to  be  entered  at  the  custom-house  of 
the  port  where  the  vessel  voluntarily  arrives 
with  intent  to  unlade  the  cargo,  and  the  settled 
law  is  that  no  one  but  the  owner  or  consignee, 
or  in  case  of  his  sickness  or  absence,  his  agent 
or  factor,  is  authorized  to  discbiarge  that  obli- 
gation. 

The  Mary,  1  Gall,  206;  The  Botton.  Ibid., 
289;  U.  8.  V.  Lyman,  1  Has.,  482;  1  Stat,  at 
L.,  655;  Conard  v.  Pae.  In*.  Co.,  6  Pet.,  262; 
Qray  v.  Lawrence,  8  Blatchf..  117. 

Importers  of  foreign  mercliandise  must  con- 
form to  the  requirements  of  law  and  the  reg[uU- 
tions  of  the  Treasury  Department.  American 
ships  are  forbidden  to  bring  goods  from  any 
foreign  port  into  the  United  States  unless  tlie 
master  thereof  shall  have  on  boird  a  manifest 
in  writing,  signed  by  the  proper  person,  describ- 
ing the  goods  and  the  vessel,  and  containing  the 
name  of  the  port  where  the  goods  were  taken 
on  board,  and  the  name  of  the  port  for  which 
the  same  are  consigned  or  destined. 

1  Stat,  at  L.,  6U. 

Masters  commanding  any  such  ships,  laden 
with  such  goods,  on  their  arri^  within  four 
leagues  of  our  coast,  or  within  any  of  the  bays, 
harbors,  ports  or  inleta  thereof,  are  required, 
upon  demand,  to  produce  such  manifest  to 
such  otScer  of  the  customs  as  shfdl  come  on 
board  their  ship,  for  his  inspection,  and  it  is 
made  the  duty  of  the  said  o£9oer  of  the  customs 
to  certify  the  fact  of  compliance  with  that  re- 
Quirement  and  tbe  day  when  it  was  bo  pro- 
duced. Next  requirement  is  that  the  master 
shall,  within  twenty-four  hours  after  the  ar- 
rival of  any  such  ship  at  any  port  established 
by  law,  or  within  any  harbor,  inlet  or  creek 
thereof,  repair  to  the  office  of  the  cliief  officer 
of  the  customs  and  make  a  report  of  the  arrival 
of  the  vessel.  He  may,  if  he  sees  fit,  present 
liis  manifest  at  the  same  time,  but  if  he  omits 
so  to  do,  the  requirement  is,  that  he  shall,  with- 
in forty-eight  hours,  make  a  further  report  in 
writing  to  the  collector  of  the  district,  which 
report  shall  be  in  form  and  ^all  contain  all  the 
particulars  contained  in  the  manifest. 

1  Stat.  atL.,  640. 

Imported  goods  may  be  entered  for  consump- 
tion or  for  warehousing,  but  it  will  not  be  nec- 
essary to  refer  to  the  course  of  proceeding 
when  the  goods  are  deposited  in  warehouse,  as 
all  the  importations  in  this  case  were  ent^«d 
for  consumption.  Such  entry  must  be  in  writ- 
ing and  must  be  made  to  the  collector  of 
the  district  within  fifteen  days  after  the  re- 

?[uired  report  is  filed  by  the  master.  The 
orm  of  the  entry  is  prescribed  by  law  and  by 
the  regulations  of  the  Treasury  Department, 
and  the  provision  is  that  the  owner  or  consignee 
making  tbe  entry  shall  also  produce  to  the  col- 
lector and  naval  officer,  if  any.  the  original  in- 
voice or  invoices  of  the  goods,  or  other  docu- 
ments received  in  lieu  thereof  or  concerning 
the  same,  in  the  same  state  in  which  ther  were 
received,  with  the  bilU  of  lading  for  the  unpor- 
tation. 
1  Stat,  at  L.,  666;  Gen.  Reg.  (1857).  145. 
Goods  imported  in  any  ship  or  veaael  from 
any  foreign  port  or  place  are  required  to  be 
landed  in  open  day,  and  the  express  provision 
of  law  Is  that  none  such  shall  be  landed  or  de- 
livered from  such  ship  or  vessel  "witiiout  aper- 
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mitfrom  the  collector  and  nAval  officer,  if  any, 
for  such  unlading  and  delivery." 

1  Stat,  at  L.,  MS. 

Congress,  therefore,  has  prescribed  the  rule  of 
decision,  and  while  that  provision  remains  in 
force,  no  goods  brought  in  any  ship  or  vessel 
from  any  foreign  port  or  place,  unless  falling 
within  some  exceptional  rule,  can  lawfully  be 
unladen  or  delivered  from  any  such  ship  or 
vessel  within  the  United  States  without  a  per- 
mit from  the  collector  for  such  unlading  and 
delivery;  and  the  63d  section  of  the  same  Act 
provides  that  "All  duties  on  goods,  wares  and 
merchandise  imported  shall  be  paid  or  secured 
to  be  paid  before  a  permit  shall  be  granted  for 
landing  the  same;"  which  shows,  to  a  demon- 
stration, that  all  the  salt  in  this  case  was  im- 
ported before  the  property  in  the  same  became 
vested  in  the  compUunant 

1  Stat  at  L.,  673. 

Authority  to  grant  a  permit  does  not  exist  un- 
til the  duties  are  paid  or  secured  to  be  paid, 
and  the  duties  are  never  paid  or  secured  to 
be  piud  before  the  goods  are  imported,  nor 
before  tliey  are  enterra  for  consumption.  Be- 
fore the  permit  is  received  by  the  inspector  on 
board  tbb  ship  or  vessel, 'no  one  has  authority 
to  remove  the  hatches  or  to  break  bulk,  but 
the  cargo  is  under  the  charge  of  the  officer 
of  the  customs.  Following  the  notice  of  the 
arrival  of  the  vessel  and  the  exhibition  of  the 
manifest,  the  next  step  is  to  make  the  entry, 
which  should  always  be  accompanied  by  the 
invoice  and  bill  of  lading.  Examination  of  the 
entry  is  usually  made  by  the  entry  clerk,  and 
if  found  to  be  correct,  the  collector  proceeds  to 
estimate  the  duties  "on  the  invoice,  value  and 
quantity,"  and  if  the  estimated  amount  of  duty 
is  paid  or  secured  to  be  paid  as  required  by 
law,  tbe  collector  certifies  the  invoice  and 
grants  a  permit  in  due  form  for  the  delivery  of 
ue  cargo,  first  designating  tbe  packages,  one 
in  ten,  to  be  sent  to  tbe  public  store  for  exam- 
ination, and  marking  the  same  on  the  entry,  in- 
voice and  permit. 

Gen.  Beg.  (1857),   146. 

Reference  need  not  be  made  to  the  subsequent 
proceedings    of  the  appraisers,  weighers  and 

§  angers,  preparatory  to  the  liquidation  of  the 
uties,  as  no  one  pretends  that  any  of  those  acts 
can  be  performed  before  the  goods  are  imported. 
In  oraer  to  obtain  a  permit  to  discharge  the 
salt  into  the  lighters  in  this  case,  the  proof  is 
full  to  the  point,  that  a  deposit  of  coin  had  to  be 
made  at  the  custom-house  by  the  consignees,  and 
that  the  duties  were  finally  paid  by  them  as  liq- 
uidated, after  the  true  weight  of  the  salt  was 
ascertained  by  the  return  of  the  weighers.  They 
made  the  entries,presented  the  invoices  and  bills 
of  lading,  made  the  necesssrv  deposit  of  coin 
for  the  estimated  amount  of  the  duties,  and  pro- 
cured the  permits;  and  when  the  duties  were 
finally  liquidated  as  required  by  law  and  the  reg- 
ulations of  the  Treasury  Department,  they  ad- 
justed and  paid  the  balance. 

Whether  the  contracts  to  purchase  were  made 
before  or  after  the  vessel  arrived  in  the  bay  is 
quite  immaterial,  as  the  agreement  was,  that  the 
risk  should  continue  to  be  in  the  owner  or  con- 
ngnees  until  tliey  delivered  the  salt  into  the 
complainat's  lighters,  alongside  of  the  vessel. 
Delivery,  under  the  terms  of  the  contract.could 
not  be  made  before  the  vessel  arrived,nor  before 
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the  salt  was  legally  entered  at  the  custom-house, 
as  the  hatches  could  not  be  removed  for  any  such 
purpose  until  the  permit  was  received  from  the 
collector. 

Undoubtedly  goods  at  sea  may  be  sold  by  tbe 
consignees  to  arrive,  and  if  they  indorse  and  de- 
liver the  bill  of  lading  to  tbe  purchaser,  and  he 
accepts  the  same  under  the  contract  as  the  proper 
substitute  for  the  actual  delivery  and  acceptance) 
of  the  goods,  the  effect  of  the  transaction  is  to  # 
vest  a  perfect  title  in  the  purchaser,  discharged 
of  all  right  of  stoppage  in  trantUu  on  the  part 
of  the  vendor  ana  indorser  of  the  bill  of  lading. 
Andenreid  v.  BandaU,  7  Am.  L.  Reg.,  664; 
Nevaom  v.  ThorUm,  6  East,  41 ;  Pratt  v.  Park- 
man,  24  Pick.,  42. 

Nothing  of  the  kind,  however,  was  done  in 
this  case.  On  the  contrary,  the  agreement  was, 
that  the  loss,  if  before  the  delivery  of  the  goods 
into  the  lighters,  should  fall  on  the  shippers. 
Influenced  by  these  considerations,  the  court  is 
of  the  opinion  that  the  shippers  or  consignees 
were  the  importers  of  the8alt,and  that  the  com- 
plainant was  the  purchaser  of  the  importers,  and 
the  second  vendor  of  the  imported  merchandise. 

Opposed  to  that  view  is  the  suggestion  that 
goods  are  not  regarded  as  having  l)een  imported 
into  the  United  States  until  the  vessel  transport- 
ing the  same  from  the  foreign  market  has  ar- 
rived at  some  one  of  our  maritime  ports  with 
the  intent  to  unlade  the  cargo.  Where  the  voy- 
age is  not  ended,  and  there  is  no  obstruction  to 
prevent  its  being  continued,  the  rule  in  that  be- 
half is  as  contended  by  the  complainant.  De- 
cided cases  to  that  effect  are  quite  numerous 
and  decisive,  as  applied  in  controversies  involv- 
ing the  inquiry,  whether  the  goods  imported  in 
a  given  case  are  affected  by  a  new  law  or  the 
repeal  of  an  old  one,  whereby  import  duties  are 
increased  or  diminished.  U.  8.  v.  Voieell,  5 
Cranch,  872;  T/ie  Mary,  1  GalL,  209;  2^  Bos- 
ton, lb.,  245;  U.  S.  V.  AnuM,  lb.,  863;  U.  S. 
V.  Linehm,  i6.,865;  Sarrixmy.Vote.i  How., 
881;  U.  8.  V.  Luman,  1  Mas.,  482;  Meredith  v. 
U.  8.,  13  Pet.,  494. 

Well  founded  exceptions,  however,  exist  to 
that  general  rule,  and  among  the  number  is  one 
created  by  the  86th  section  of  the  principal  col- 
lection Act.     1  Stat,  at  L.,  694. 

By  that  section  it  is  provided  that  where  a 
ship  or  vessel  shall  be  prevented  by  ice  from 
getting  to  the  port  or  place  at  which  her  cargo 
IS  intended  to  be  delivered,  the  collector  uf  the 
district  may  receive  the  report  and  entry  of  such 
ship  or  vessel,  »  •  •  and  grant  a  perniit  for 
unlading  or  landing  the  goods  imported,  at  any 

Elace  within  his  district,  which  shall  appear  to 
im  most  convenient  and  proper.  Variations 
from  the  usual  course  of  proceedings  in  such 
matters  are  also  necessarily  made  at  all  the  ports 
and  places  where  lighters  are  required  in  load- 
ing and  tmioading  uiips  and  vessels  engaged  ia 
commerce  and  navigation. 

More  than  half  a  century  has  elapsed  since 
the  Act  of  Congress  was  passed  establishing  the 
Town  of  Mobile  the  sole  port  of  entry  for  that 
district,  and  the  record  furnishes  abundant  rea- 
son to  conclude  that  the  course  of  proceedings 
throughout  that  entire  period,  in  respect  to  im- 
ported goods  brought  there  from  foreign  coun- 
tries in  ships  and  vessels  whose  draft  was  such 
that  tJiey  could  not  cross  the  inner  bar,has  been 
the  same  as  that  heretofore  described.    Perma- 
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nent  as  the  obstruction  to  navigation  is,  the  case 
is  mucli  stronger  even  than  tlie  one  for  which 
provision  is  made  in  the  principal  collection  Act, 
and  after  such  long  acquiescence  by  all  interest- 
'ed  in  the  course  pursued  by  the  officers  of  the 
«ustonis,  the  court  is  of  the  opinion  that  the  pro- 
ceedinga  may  well  be  sustained. 

Congress  has  the  power  to  reflate  commerce 
with  foreign  nations,  and  among  the  several 
^  States,  and  with  the  Indian  Tribes,  and  the  Con- 
stitution  also  provides  that  no  State  shall,  with- 
out the  consent  of  the  Congress.lay  any  imposts 
or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its 
inspection  laws,  with  a  view  to  raise  a  revenue 
for  state  purposes.  The  State  of  Maryland 
passed  a  law  requiring  all  importers  of  foreign 
articles,  enumerated  in  the  law,  and  other  per- 
sons selling  the  same  by  wholesale,  before  the^ 
should  be  authorized  to  sell  the  imported  arti- 
cles, to  take  a  license,  for  which  they  were  re- 
quired to  pay  (50,  and  in  case  of  refusal 
or  neglect,  the  provision  was,  that  they  should 
forfeit  the  amount  of  the  license  tax  and  be  sub- 
lect  to  a  fine  of  $100.  Broan  t.  Maryland,  12 
Wheat.,  487.  Subsequently  an  importing  mer- 
chant, resident  in  the  State,  refused  to  pay  the 
tax,  and  the  state  court  sustained  the  validity 
of  tJie  state  law,  and  imposed  on  him  the  pen- 
altv  therein  prescribed.  Dissatisfied  with  the 
judgment  he  removed  the  cause  into  this  court 
by  writ  of  error,  and  this  court  held,  Marshall, 
Ch.  J,,  giving  the  opinion  of  the  court,  that 
the  state  law  was  a  tax  on  imports,  and  that 
the  mode  of  levying  it,  as  by  a  tax  on  the  oc- 
cupation of  the  importer,  merely  varied  the 
form  in  which  the  tax  was  imposed  without  va- 
rying the  substance;  that  while  the  articles  im- 
ported remained  the  propertv  of  the  importer  in 
his  warehouse  in  the  original  forms  or  packages 
in  which  they  were  imported,  a  tax  upon  them 
was  too  plainly  a  duty  on  imports  to  escape  the 
prohibition  of  the  Constitution,  but  the  court 
admitted  that  whenever  the  importer  has  so 
acted  upon  the  thing  imported  that  it  has  be- 
come incorporated  and  mixed  with  the  mass  of 
property  in  the  country,  it  must  be  considered 
as  having  lost  its  distinctive  character  as  an  im- 
port, and  as  having  become  subjflct  to  the  t&x- 
mg  power  of  the  State. 

Sales  by  the  importer  are  held  to  be  exempt 
from  state  taxation  because  the  importer  pur- 
chases, by  the  payment  of  the  duty,  a  right  to 
dispose  of  the  merchandise  as  weU  as  to  bring 
it  into  the  country,  and  because  tlie  tax,  if  it 
were  held  to  be  valid,  would  intercept  the  im- 
port, as  an  import,  in  the  way  to  become  incor- 
porated with  tiie  general  mass  of  pro^rty,  and 
would  deny  it  the  privilege  of  becoming  so  in- 
corporated until  it  should  have  contributed  to 
the  revenue  of  the  State.  Brown  v.  Maryland, 
12  Wheat.,  487,  443;  Alti^f  y.  CtUtfomia,  24 
How.,  173  [65  U.  8.,  XVI.,  846]. 

But  the  sales  of  the  goods  imported  in  this 
case  were  made  by  the  diippers  or  consignees, 
and  the  complainant  was  the  purchaser,  and  not 
the  first  vendor  of  the  imported  merchandise, 
and  it  is  settled  law  in  this  court  that  merchan- 
dise in  the  original  packages  once  sold  by  the 
importer  is  taxable  as  other  property.  Pervear 
v.  Commonumlth.li  Wall  ,479  [7a  U.  B.  ,XVIII. , 


60?]. 
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or  otherwise  mixes  them  with  the  general  prop- 
erty of  the  State  by  breaking  up  u>e  packages, 
the  state  of  things  changes,  as  was  said  by  this 
court  in  the  leading  case,  as  the  tax  then  finds 
the  articles  already  incorporated  with  the  mass 
of  property  by  the  act  of  the  importer. 

Importers  selling  the  imported  articles  in  the 
original  packages  are  shielded  from  any  such 
state  tax,  but  the  privilege  of  exemption  is  not 
extended  to  the  purchaser,  as  the  merchandise, 
by  the  sale  and  delivery,  loses  its  distinctive 
character  as  an  import 

Deeree  ciffirmtd. 

Cited- 10  Wall.,  HO ;  16  WaU.,  296 ;  VT  U.  S.,  S73 ;  100 
U.  S.,  877 ;  8  Cliff.,  8W ;  1  Cliff.,  148.  Iti) ;  28  Am.  Kep.. 
800  (U  Nev.,  283) ;  W  Am.  Bep.,  286  (83  La..  8«3J. 


J^SIAH  M.  MILLS  and  FLORA  M.  MILLS, 

PCfft.  in  Brr., 

e. 

NATHANIEL  SMITH. 

(See  B.  C,  8  WaU..  2T-38J 

Verdiet  ofjwry,  not  remmeabU — notice  of  deed — 
purchaser,  alien  protected— jury  praetiee. 

This  court  has  no  right  to  order  a  new  trial,  be- 
cause the  Jury  has  erred  in  their  verdict  oo  the 
faata. 

To  constitute  notice  of  a  previous  deed,  to  a  pur- 
chaser of  land.  It  is  necessanr  that  he  should  have 
actual  notice  of  it  or  of  some  fact  which  would 
satlsfr  a  prudent  man  that  there  had  been  a  traas- 
for  of  the  land. 

If  either  tlie  purohaaer  or  his  grantor  was  a  pur- 
chaser In  good  faith,  then  the  purchaser  Is  pro- 
tected. 

After  having  correctly  submitted  the  case  to  the 
jurr,  the  court  Is  not  bound  to  answer  a  catechism 
of  questions.' 

[Na  166.    Dec.  Term,  1868.] 

Siamitted  Oct.  U,  1869.    Decided  Not.  1,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  ejectment,  brought  in 
the  court  below  b^  the  plaintiffs  in  error,  to  re- 
cover a  half  section  of  land  in  the  State  of 
lUinois. 

Tliis  tract  of  land  was  a  military  bounty 
granted  by  the  government  to  Ziba  Parmely, 
for  services  in  uie  war  of  1812;  the  patent 
issued  July  29, 1818,  to  Parmely,  hereaiding  in 
the  State  of  Connecticut. 

Feb.  11,  1887,  Parmely  sold  the  land  to  Ed- 
win A.  Lacy  and  received  pavment  in  full 
therefor,and  at  that  day  executed  and  delivered 
a  deed  to  Lacy,  conveying  the  land,  which  deed 
was  never  recorded,  and  as  they  suggest.  May 
20,  1848,  there  was  not  any  information  left  to 
his  family  respecting  the  location  of  land  or  of 
the  deed.  Lacy  left  a  widow,  now.  Flora  M. 
Mills,  one  of  the  plaintiffs,  and  one  son  named 
Andrew  H.  Lacy. 

Aug.  14,  1854,  Benjamin  Lombard,  Jr.,  one 
of  the  Lombard  family,  went  to  Mr.  Parmely 
in  Connecticut  and  made  representations  which 
induced  him  to  give  a  quitclaim  deed  to 
James  Lombard,anotberof  the  Lombard  family, 
conveying  the  land  in  question,  which  deed 
was  recorded  Aug.  28,  1864,  in  Stark  Co.,  III. 

Nov.  14,  1854,  William  F.  Lacy,  a  brother  of 
the  deceased,  having  heard  of  Lombard's  visit 
to  Parmely,  and  obtaining  a  quitclaim  deed 
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-for  Us  military  tract,  which  he  had  understood 
jean  prior  to  have  boen  sold  to  his  brother, 
appliea  to  Mr.  Parmely  and  obtained  a  deed 
-conveying  the  land  to  Andrew  Lacy,  son  and 
«nly  heir  of  Edwin  A.,  decrased,  which  deed 
<»ntained  a  recital  and  statement  to  the  effect 
that  the  land  had  been  sold  to  Edwin  A.  Lacy 
in  his  lifetime  and  paid  for;  that  no  deed  had 
been  giTen,  or  if  there  had  been,  it  was  lost. 
This  deed  was  recorded  Not.  25,  1864,  in  Stark 
•Co.,  111. 

Dec.  5.  1855,  Andrew  H.  Lacy  died,  leaving 
a  will  ^vingall  bis  property,  both  personal  and 
real,  to  his  mother,  which  was  duly  proved  and 
.admitted  to  probate. 

The  defendant  claimed  to  have  purchased  the 
Jand  of  James  Lombard  in  1854  or  1856. 

The  trial  below  having  resulted  in  a  verdict 
and  judgment  in  favor  of  the  defendant,  the 
plaintiffs  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  E.  S.  Smith,  for  plaintiffs  in  error: 

1.  The  deed  from  Parmely  to  Andrew  H. 
Xacy,  only  heir  of  Edwin  A.  Lucy,  dated  the 
14th,  and  recorded  the  25tb  of  November,  1864, 
And  the  deed  of  Feb.  11,  1887,  which  was  lost 
and  discovered  in  the  possession  of  the  defend- 
ant, should,  under  the  circumstances,  be  con- 
sidered together  and  of  record,  Nov.  26,  1864, 
.giving  full  title  to  the  heir. 

2.  The  deed  from  Parmely  to  Lombard,  hav- 
■been  obtained  upon  false  representations  and 
with  notice  that  Edwin  A.  Lacy  has  purchased 
4be  land  and  paid  for  it,  was  void  and  conveyed 
no  title  whatever  to  Lombard,  he  being  a 
wrong-doer,  and  guilty  of  a  direct  fraud  upon 
■npen  Parmely  as  well  as  Lacy,  and  cannot  be 
jHTOtected  in  a  court  of  Justice. 

8.  The  record  of  the  deed  from  Parmely  to 
Andre'w  H.  Lacy,  Nov.  26,  1864,  containing 
•recitals  and  statements  directly  connected  with 
the  title  and  sale  to  Lacy,  was  notice  to  the  de- 
fendant of  everything  contained  in  the  deed. 
Therefore,  the  defendant  had  no  right  to  take  a 
title  from  Lombard  after  Nov.  25,  1864,  to  the 
j>rejadice  of  the  plaintiffs. 

Ills  ageneralrule  and  well  settled,  that  when 
the  notice  or  information  is  substantially 
-equivalent  to  knowledge.it  may  come  from  third 
poBons  and  be  as  effectual  as  it  would  be  if  it 
■CMDB  from  the  parties  in  interest. 

Curtii  V.  Inmdy,  8  Met..  406;  Baling  v. 
.Btring,  9  Dana,  76;  Bebartt  v.  Stanton,  2  Munf., 
129;  Leuii*  v.  Bradford,  10  Watts,  67. 

A  statement  of  any  fact  which  shows  that 
the  title  purchased  or  about  to  be  purchased  is 
«ibject  to  the  le^  or  equitable  clums  of  other 
persons,  is  sufficient  notice  and  will  estopapur- 
xhaser  after  receiving  such  notice. 

SippU  V.  R^pU,  1  Rawle,  886. 

It  is  not  necessary  in  any  case  to  constitute 
.notice  that  it  should  be  in  the  shape  of  a  dis- 
tinct and  forma]  communication.  Bamet  v. 
MeCUnUm,  8  Pa.,  67;  DoyU  v.  Teat,  4  Scam., 
:202. 

Whatever  is  sufficient  to  direct  the  attention 
of  a  purchaser  to  the  prior  rights  and  equities 
•of  third  persons,  and  to  enable  him  to  ascertain 
.their  nature  by  inquiry  will  operate  as  notice. 

SigoUTney  v.  Mann,  7  Cionn.,  824;  Booth  v. 
Bamum,  2  Conn.,  186;  HavilKy  v.  Oramer,  4 
^ee  8  Wall. 


Cow.,  717;  Doyle  v.  Tea»,  4  Scam.,  202:  BlaU- 
dtU  V.  8t»Ben»,  16  Vt,  178;  Stafford  v.  BcMnt, 
17  Vt.,  829. 

The  general  doctrine  is  well  settled  in  this 
country  as  well  as  in  England,  that  a  purchaser 
of  a  legal  title  will  be  liable  to  all  equities  of 
which  he  had  actual  and  constructive  notice  at 
the  time  of  the  purchase.  Wormieyv.Wormley, 
8  Wheat..  421;  CoWteeKv.  Garrin^ton,  i  Vet., 
86;  Langden  v.  Woolfolk,  2  B.  Mon.,  105. 

The  Recording  Act  applies  only  to  parties 
who  have  acted  with  good  faith,  and  cannot 
be  made  the  means  of  fraud  and  oppression. 

R.  8.,  111..  159,  sec.  258. 

Unrecorded  deeds  are  good  against  subse- 
quent conveyances  recorded  when  notice  of 
fraud  is  shown  to  have  existed. 

Mr.  H.  M.  Wead.  for  defendant  in  er> 
ror: 

Had  Nathaniel  Smith  notice  of  the  deed  from 
Ziba  Parmely  to  Edwin  A.  Lacy  on  the  llth 
FebruaiT,  1837,  when  he  purchased  of  Lom- 
bard?   The  solution  of  this  question  is  easy. 

Mr.  Smith,  in  his  testimony,  says  that  he 
purchased  the  land  of  Lombard  one  or  two 
years  before  he  got  his  deed.  He  thinlcs  it  was 
the  same  fall  that  Lombard  purchased  of 
Parmely,  and  he  paid  (500  down  and  went  into 
possession  of  the  land. 

These  recitals  in  the  deed  from  Parmely  to 
Andrew  H.  Lacy  were  absolutely  false. 

But  are  these  recitals  notice?  Can  a  vendor 
sell  and  convey  his  land;  then  convey  it  a 
second  time  to  another  person,  and  put  recitals 
in  his  last  deed,  which  shall  deprive  the  first 
vendee  of  his  purchase?  The  recitals  were 
not  only  false  in  fact,  but  amounted  to  nothing 
as  notice.  As  well  might  any  other  statement 
of  the  vendor  be  placed  on  record  as  notice. 
By  our  recording  laws,  nothing  is  notice  but 
the  conveyance  itself;  not  such  other  matters  as 
parties  may  choose  to  insert  in  it.  These  state- 
ments are  not  entitled  to  go  upon  the  record, 
and  not  being  so,  were  not  notice. 

St.  John  V.  Conger,  40  111.,  686;  Long  v. 
DoOarhide,  24  Cal.,  218. 

But  suppose  we  admit  that  the  recitals 
were  properly  in  the  deed  and  on  the  record, 
they  are  tantamount  to  saying  to  Smith :  ' '  Tour 
title  is  all  right.  The  original  sale  to  Edwin 
A.  Lacv  never  was  consummated  until  after  the 
conveyraice  by  Parmely  to  Lombard,  and  the 
deed  from  Parmely  to  James  Lombard  was, 
in  point  of  fact,  the  first  deed  ever  made,  the 
first  deed  ever  recorded,  and  as  you  purchased 
of  Lombard  you  have  nothing  to  fear." 

The  recitals  are  also  an  admission  too  strong 
to  be  controverted  that  Lombard  never  had 
notice  of  any  prior  conveyance  from  Parmely 
to  Edwin  A.  Lacy. 

If  either  Lommrd  or  Smith  was  an  innocent 
purchaser,  then  Smith  is  to  be  protected.  And 
no  one  can  read  the  evidence  and  fail  to  arrive 
at  the  conclusion  thai  neither  had  notice  of  the 
prior  conveyance  to  Andrew  A.  Lacy,  because 
the  existence  of  that  conveyance  was  not  known 
until  long  after  the  commencement  of  this  suit. 

St.  John  V.  Conger,  40  III,  635. 

It  is  well  settled  in  England  and  in  this 
country,  that  if  a  person  purchase  for  a  valu- 
able consideration,  with  notice,  he  may  shelter 
himself  under  the  first  purchaser. 
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Lead.  Caa.  in  Eq.  by  Hare  &  W.,  pp.  BO,  and 
09,  and  cases  there  cited ;  Lowther  y.  Carlton,  S 
Atk.,  242;  Alexander  v.  PendUUm,  8  Cranch, 
4«i;  Boone  ▼.  GhOes,  10  Pet.,  177;  Dana  v. 
NeuihaU,  18  Mass.,  408;  TruUy.  Bigelou,  16 
Mass.,  406;  BeU  v.  TvnUght.  18  N.  H.,  159; 
Variek  v.  Briggt,  6  Paige,  328 ;  Puree  v.  Faunee, 
47  Me.,  607;  Suiter  v.  rurn«r,  10  la.,  617; 
WiUie  ▼.  £r«nd«rMm,  4  Scam.,  19. 

Mr.  Juttiee  CMer  delivered  the  opinion  of 
the  court: 

The  counsel.  In  their  arguments  in  this  case, 
seem  to  have  forgotten  that  this  court  have  no 
right  to  order  a  new  trial  because  they  may 
bdicve  that  the  jury  may  have  erred  in 
their  verdict  on  the  facts.  If  the  court  below 
have  given  proper  Instructions  on  the  questions 
of  law,  and  submitted  the  facts  to  the  jury, 
there  is  no  further  remedy  in  this  court  for  any 
supposed  mistake  of  the  jury. 

On  examining  the  charge  of  the  court  below, 
we  find  a  clear  exposition  of  the  legal  questions 
arising  in  the  case. 

The  jury  were  properly  instructed  that  the 
deed  of  Parmely,  the  patentee,  to  Edwin  Lacy, 
in  1887,  would  confer  a  good  legal  title  on  the 

elaintiJS  independently  of  the  recording  laws, 
lut  as  this  deed  was  not  recorded,  the  question 
to  be  determined  was,  whether  the  defendant, 
who  claimed  title  under  the  same  patentee, 
through  a  deed  dated  14th  of  August,  1856,  and 
recorded,  was  a  bona  fide  purcnaaer  without 
notice,  and  had  paid  value  for  the  land.  It 
was  contended  that  a  recital  in  a  deed  from 
Parmely  to  one  Andrew  Lacv  after  the  deed  to 
James  Lombard  was  recorded,  and  under  which 
the  defendant  claims,  would  operate  as  con- 
structive notice  to  a  third  party.  But  the  court 
Instructed  the  jury  that  it  was  necessary  that 
the  purchaser  should  have  actual  notice  of  the 
previous  deed,  or  of  some  fact  which  would 
satisfy  a  prudent  man  that  there  had  been  a 
transfer  of  the  land.  In  conclusion,  after 
various  propositions  for  specific  instructions, 
amounting  substantially  to  the  instructions  al- 
ready given,  the  court  summed  up  by  saying  to 
the  Jury:  "Qenilemen,  you  will  see  that  the 
question  turns  entirely  on  the  view  you  may 
take  from  the  evidence,  upon  the  fact  whether 
these  two  persons  are  purchasers  in  goA  faith, 
without  notice;  that  is,Benjamin Lombard,  Jr., 
and  the  defendant."  "  If  either  of  them  is  a 
purchaser  in  gu«d  faith,"  said  the  court,  "  then 
the  defendant  is  protected.  You  must  find  that 
they  both  had  knowledge  before  you  can  find 
a  verdict  for  the  plaintiff.  If  they  both  had 
knowledge  of  this  pre  existing  title,  then,  as  a 
matter  of  course,  the  plaintiff's  title  stands  good, 
otherwise  not." 
We  see  no  error  in  these  instructions. 
After  having  thus  correctly  submitted  the 
case  to  the  consideration  of  the  jury,  the  court 
were  not  bound  to  answer  a  catechism  of  ques- 
tions which  could  only  confuse  their  minds  and 
lead  to  erroneous  conclusions. 

The  judgment  of  the  OireuU  Court  it  affirmed. 

ated— 16  WalL,  516 ; «  WaU.,  181 ;  OS  C.  S.,  166 ;  8 
Wood,  66. 
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ALLISON  KAILOR,  Fiff.  in  Err., 

V. 

VIOLET  A.  WILLIAMS,  Adminktratrix  or 

WlLUAM  H.  WnAlAlIB, 

(See  B.  C.,8  WaU.,  107-im.) 

Iniuffiaient  exeepHon. 

Ezoeptloas  to  overrullns  the  objeotloos  to  ques- 
tloiia  put  to  a  witness,  wfaer«  the  answen  ot  tbe- 
wltneaa  are  not  given,  show  no  error. 

[No.  167.] 

Submitted  Oct.  19. 1869.     Decided  Not.  1, 1869, 

F  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  in  the  Circuit  Court 
of  the  District  of  Columbia  by  the  plaintiff  la 
error,  to  enforce  payment  of  a  claim  held  by 
him  as  assignee  of  one  Davis,  against  the  estate 
of  William  H.  Williams.  Said  claim  was  for 
the  interest  of  Davis  in  the  proceeds  of  the  sale 
in  Louisiana,  of  certain  slaves  purchased  as- 
convicted  criminals  of  the  State  ci  Virginia,  by- 
said  Williams  and  Davis  in  1840.  The  defend- 
ant set  up  in  defense  the  transcript  of  certain 
criminal  proceedings  had  in  Louisiana  against 
Williams  for  taking  said  criminal  slaves  into- 
that  Sute.  From  which  proceedings  It  appears 
that  Williams  was  indicted  for  said  offense,  and 
was  convicted  and  fined  in  a  large  amount 

The  trial  resulted  in  a  verdict  and  judgment- 
in  favor  of  the  defendant.  A  motion  for  a  ne'W 
trial  was  overruled  by  the  Supreme  Court  of 
the  District  of  Columbia  in  General  Term,  and 
final  judgment  entered  in  favor  of  the  defend- 
ant. Whereupon  the  pltdntifl  sued  out  this 
writ  of  error. 

The  question  presented  in  this  court  is  one  of 
evidence  growing  out  of  the  trial  below.  The 
facts  upon  which  it  rests  sufficiently  appear  in 
the  opinion  of  the  court. 

Mentrt.  Brent  and  PUlllpa,  for  plidntiff 
in  error: 

On  cross-examination  of  a  witness  who  had 
merely  proved  in  chief  the  notice  of  the  assign- 
ment and  the  promise  of  Williams,  the  defend- 
ant proposed  to  inquire  whether  the  plaintiff 
was  not,  at  the  date  of  said  assignment,  en- 
gaged in  trading  negroes.  To  which  the  plaint- 
iff objected,  and  the  court  having  overruled 
the  objection  and  allowed  the  inquiry  to  be 
made,  the  plaintiff  excepted.  Nothing  could 
be  more  irrelevant  than  this  general  Inquiry  of 
the  witness. 

At  the  date  of  the  transaction,  the  baying 
and  selling  of  slaves  at  chattels  was  lawful,  and 
the  inquiry  did  not  propose  to  connect  itaelf 
with  the  consideration  of  the  assignment  from 
Davis  to  Nailor,  in  any  way  or  with  any  matter 
testified  to  in  chief.  The  only  tendency  and 
object  of  the  inqtiiry  was  to  excite,  in  18iS7,  the 
prejudices  of  the  jury  against  a  plaintiff  who, 
twenty  years  before,  might  have  dealt  in  slave  - 
property. 

It  is  submitted  that  the  court  erred  in  allow- 
ing the  first  question  to  be  asked,  because, 

1.  It  was  irrelevant,  and  if  so,  it  was  error  to- 
admitit.    9  0111.,  258. 

Davis  was  the  debtor  of  Nailor,  and  In  order- 
to  secure  this  indebtedness,  assigned  his  inter- 
est in  these  negroes  as  oollateral  security;  and. 
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the  aole  questions  before  the  court  and  jury 
were: 

Had  Williuni  notice  of  this  assignment?  Did 
he  promise  as  above  stated?  Did  1^  receive  the 
money? 

These  facts  are  not  in  the  slightest  manner 
■fleeted  bv  the  business  of  Nailor,  which  can 
throw  no  licht  upon  the  issues.  The  general 
practice  or  business  of  the  plaintiS  is  not  ad- 
missible in  evidence,  as  ruled  by  this  court  in 
the  case  of  7%omp»cmv.  Bowie,  4  Wall.,  472 
(71  U.  8.,  XVIII..  426). 

2.  It  was  new  matter,  not  responsive  to  the 
examination  in  chief;  and  notwithstanding  it 
may  have  been  relevant,  it  could  notliave  been 
asked  on  cros»«zaminatlon'.  The  defendant,  if 
it  was  relevant,  should  have  called  the  witness 
himself,  wlwn  he  came  to  make  his  defense. 
Phila.  di  Trml.  R.  S.  Oo.  ▼.  Btmiptan.,  14  Pet.. 
461. 

Not  being  matter  of  cross-examination,  the 

aoestion  was  a  leading  one,  as  the  witness  was 
len  in  the  attitude  of  being  the  defendant's 
own  witness,  nor  do  we  consider  this  case  as 
prejudiced  by  the  ruling  of  tliis  court  in  JoIvm- 
Umy.Jtmtt,  1  Black,  226  (66  U.  8.,  XVIL. 
121).  On  the  contrary,  it  is  there  held  that  if 
the  question  is  irrelevant,  it  is  inadmissible. 

The  second  exception  is  equally  well  taken, 
because, 

1.  It  is  not  admissible  to  impeach  the  credit 
or  respectability  of  a  witness  by  interrogating 
him  as  to  the  diaracter  of  his  business,  when 
that  bosineas  lias  no  reference  to  the  sublect- 
uatter  of  the  suit,  and  can  in  no  manner  eluci- 
date the  issue.    1  Greenl.  £v.,  sec.  468. 

2.  That  even  if  such  evidence  is  admissible, 
it  should  have  been  confined  to  the  business 
carried  on  by  the  witness  at  the  time  of  the 
trial,  and  not  extend  back  some  ten  years,  the 
date  of  the  assignment.    Greenl.  £v.,  sec.  469. 

8.  For  the  reasons  set  forth  by  us  in  consid- 
ering the  first  exception. 

3u$$rt.  Bntdiey  and  Garlitle,  for  defend- 
ant in  error: 

The  question  of  the  discretion  of  the  court 
below: 

To  permit  the  inquiries,  is  supposed  to  have 
been  rallr  stated  in  Johruon  v.  Jonet,  1  Black, 
210  (66  U.  8.,  XVIL,  117);  and  that  under  the 
ruling  of  this  court  in  that  case,  there  is  no 
ground  for  either  of  these  exceptions. 

Mr.  Juttiee  Hlller  delivered  the  opinion  of 
theoouit: 

Two  questions  were  asked  on  the  trial  of  this 
case,  l>v  the  defendant,  on  the  cross-examina- 
tion of  a  witness  introduced  by  the  plaintiff, 
The  questions  were  objected  to,  the  objection 
overruled  and  the  witness  required  to  answer. 
The  bills  of  exception,  one  being  taken  as  to 
each  question,  do  not  inform  us  what  answer 
the  witness  gave,  or  whether,  in  fact,  he  an 
swered  at  all. 

If  a  question  is  asked  of  a  witness  on  the 
stand,  the  answer  to  which  is  pertinent  and 
legal  testimony,  and  the  court  refuses  to  permit 
tl»B  witness  to  answer,  tliis  error  which  a  re- 
vising court  will  correct,  because  the  injury  to 
the  party  consists  in  the  refusal  of  the  court  to 
permit  the  answer  to  lie  given,  and  he  can  do 
nothing  more  to  prove  the  wrong  done  him 
tlian  to  show  that  he  asked  a  legal  question, 
8«e8  Wau.. 


the  answer  to  which,  by  the  action  of  the  court, 
was  denied  him. 

But  where  a  question  is  asked  which  is  illegal 
onlv  because  it  ma^  elicit  improper  teslimony, 
and  the  court  permits  it  to  I>e  answered  against 
the  objection  of  the  other  party,  the  injury 
done  the  party  is  by  the  answer,  and  notwith- 
standing the  erroneous  ruling  of  the  court,  if 
the  witness  knows  nothing  of  the  matter  to 
which  he  is  interrogated,  or  if  his  answer  is 
favorable  to  the  objecting  party,  it  works  him. 
no  injury.  If  it  does,  he  can  show  It  by  mak- 
ing the  answer  a  part  of  the  bill  of  exceptions, 
and  unless  he  does  this  there  is  no  error  of 
which  a  revising  court  can  take  notice. 

For  this  reason,  and  also  because  there  is 
nothing  in  the  bill  of  exceptions  which  enables- 
us  to  say  that  the  questions  themselves  exceeded 
the  reasonable  license  which  a  court,  in  its  dis- 
cretion, may  allow  in  cross  examination,  we  are 
of  opinion  that  no  error  is  shown  by  these 
bills  of  exception. 

A$  they  eotuUivte  tke  only  matten  alleged, 
againit  the  judgment  of  the  court  belou,  it  i$  af- 
firmed. 

Ctted-101  V.  S.,  MS ;  23  Mich.,  36. 


THE  PRESIDENT,  MANAGERS  ft  COM- 
PANY :0F  THE  DELAWARE  &  HUD- 
SON CANAL  COMPANY.  Plff.  in  Err., 
t. 

THE  PENNSYLVANIA  COAL  COMPANY. 

(See  S.  C  8  WaU..  27«-aU 

JudgmetU  on  demurrer— eourti  leitt  not  imply  a- 
eontrctet. 

When  a  demurrer  to  the  answer  Is  put  In.  and  tha 
declaration  Is  insufflcient,  JudKment  will  be  for  de- 
fendant. 

Where  laniruase  to  express  a  oontraot  Is  enttrelr 
wanting  In  the  Instrument,  oourta  will  not  imply 
one. 

Contract  construed  not  to  contain  a  covenant  on 
the  part  of  the  Coal  Company,  that  It  would  trans- 
port on  the  canal  all  the  coal  brought  over  Its  rail- 
road connecting  with  the  canal. 
[No.  170.] 
Argued  Oct.  tl,  1869.        Decided  Nov.  1, 1869, 

IN  ERROR  to  the  Cirouit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  recover  damages  for 
an  alleged  breach  of  covenant  by  the  defendant 
in  failing  to  transport  over  the  plain  tiffs  canal 
all  the  coal  transported  from  defendant's  mines. 
The  covenants  sued  upon  were  originally  entered 
into  by  and  between  the  Delaware  and  Hudson 
Canal  Co. ,  a  Corporation  created  by  and  under 
the  laws  of  the  State  of  New  York,  and  The 
Wyoming  Coal  Association,  an  Incorporated 
Company.  The  Pennsylvania  Coal  Co.,  in- 
corporated by  and  under  the  laws  of  the  State 
of  Pennsylvania,  sul>sequently  acquired  the 
property  and  rights  of  The  Wyoming  Coal  As- 
sociation, and  by  a  new  covenant  with  the  Dela- 
ware and  Hudson  Canal  Co. ,  became  substituted 
in  the  place  of  The  Wyoming  Coal  Association 
in  the  first  named  covenants. 

Those  portions  of  the  covenants  wliich  the 
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plainltB  relied  upon  to  establish,  by  necessary 
implication,  bis  claim  against  the*  defendant, 
are  as  follows: 

"  Whereas,  the  ndlroad  owned  and  used  by 
the  said  President,  Managers  and  Company  of 
the  Delaware  and  Hudson  Canal  Company,  in 
connection  with  their  canal,  for  the  purpose  of 
transporting  coal  to  market,  is  not,  in  the  judg- 
ment of  the  managers  of  the  said  Company, 
«ven  with  the  improvements  made  therein,  siu- 
flcienl  to  convey  a  quantity  of  coal  at  all  equal 
to  the  quantity  which  the  said  canal  is  capable 
of  transporting  in  its  present  condition; 

And  whereas,  it  may  be  desirable  to  enlarge 
the  said  canal  for  the  purpose  of  reducing  the 
«ofit  to  the  said  Company  of  transporting  ite 
coal  thereon,  even  if  the  quantity  so  transported 
should  not  be  extended,  thus  greatly  increasing 
the  present  disparity  bistween  the  relative  ca- 
pacities for  transportation  of  the  said  canal  and 
the  said  railroad; 

And  whereas,  the  manifest  interest  of  the 
said  Company  is,  that  in  either  event  the  surplus 
-capacity  for  transportation  of  the  said  canal 
should  not  remain  unemployed,  and  that  the 
said  surplus  capacity  should  be  allowed  to  be 
used  at  a  reasonable  rate  of  tolls  by  any  other 
company  which  shall  hold  lands  for  the  pur- 
pose of  mining  coal,  and  shall  connect  such 
lands,  by  railroad  or  otherwise,  with  the  said 
canal,  for  the  purpose  of  transporting  coal 
thereon,  which  the  «dd  Company  could  not  so 
hold  or  connect; 

And  whereas,  influenced  by  these  consider- 
ations, and  aware  that  no  company  could  pru- 
dently undertake  to  construct  a  railroad  con- 
necting with  the  said  canal  without  a  certainty 
of  being  allowed  to  transport  on  the  said  canal, 
at  a  permanent  rate  of  tolls,  the  said  Delaware 
and  Hudson  Canal  Company,  by  resolution 
adopted  by  its  manors  Apr.  28, 1847,  did,  for 
the  purpose  of  creating  motive  and  inducement 
for  capitalists  to  invest  their  funds  in  the  con- 
struction of  a  railroad  or  railroads  to  be  con- 
nected with  the  canal  of  this  Company,  at  or 
near  the  mouth  of  the  Wallenpaupack  River, 
offer  to  the  acceptance  of  any  who  might  avail 
themselves  of  the  same,  a  permanent  tariff  of 
tolls  on  all  coal  entering  the  said  canal  by  any 
«uch  railroad; 

Now,  therefore,  in  consideration  of  the  prem- 
ises, and  of  acts  done  and  investments  made 
with  a  view  to  the  transportation  of  coal  on  the 
c&nHl  of  the  said  Delaware  and  Hudson  Canal 
Company,  as  well  as  of  the  mutual  undertakings 
herein  contained  and  of  one  dollar  paid  by  the 
managers  of  the  said  Wyoming  Coal  Associa- 
tion to  the  said  Company,  the  receipt  whereof 
is  hereby  acknowledged,  the  President,  Man- 
.agers  and  Company  of  the  Delaware  and  Hud- 
son Canal  Company,  do,  for  themselves  and  their 
successors  and  assign8,herebycovenantand  agree 
to  and  with  each  and  all  of  the  persons  who  are 
original  members  of  the  said  '  The  Wyoming 
Coal  Association,'  by  subscription  to  its  orig- 
inal capital  of  |800,000,  and  their  respective 
executors,  administrators  and  assigns,  that  the 
Mud.  the  President,  Managers  and  Company  of 
the  Delaware  and  Hudson  Canal  Company,  and 
their  successors  and  assigns  will  at  all  times  here- 
after furnish  to  way  and  all  boats  owned  or 
used  by  the  said  '  Tlie  Wyoming  Coal  Associa- 
tion '  for  the  time  being,  or  its  assigns,  for  the 
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purpose  of  transporting  coal,  entering  the  said 
canal  by  railroad  oonnectine  with  the  said  canal 
at  or  near  the  mouth  of  the  Wallenpaupack 
River;  or  containing  coal  entering  as  aforesaid, 
belonging  to,  or  transported  by,  or  on  account 
of  the  said  The  Wyoming  Cou  Association  for 
the  time  being,  or  its  assigns;  or  containing^ 
coal,  entering  as  aforesaid,  in  which,  or  the 
transportation  of  which,  the  said  The  Wyoming 
Coal  Association  for  the  time  being  or  its  as- 
signs, may  be  in  any  manner  interested,  or  the 
transportation  of  which  under  the  provisions  of 
tills  agreement,  the  said  The  Wyoming  Coal 
Association  for  the  time  being,  or  its  assigns  may 
authorize  or  require  all  the  facilities  of  naviga- 
tion and  transportation  which  the  canal  known 
as  the  Delaware  and  Hudson  Canal  shall  af- 
ford, when  in  good  and  navigable  condition  and 
repair,  to  boats  owned  or  used  by  any  other 
company  or  persons  or  belonring  to  or  used  by 
or  containing  coal  transported  by,  for  or  on  ac- 
count of  the  said  Delaware  and  Hudson  Canal 
Company  or  its  successors  or  assigns,  the  said 
President,  Managers  and  Company,  and  their 
successors  and  assigns,  charging  and  collecting 
a  toll  on  the  coal  transported  in  pursuance  of 
this  agreement,  at  a  rate  per  ton  of  2,2^  pounds, 
to  be  established  in  the  manner  following,  viz. : 

And  in  case  of  an  enlargement  of  the  said 
canal,  the  said  President,  Managers  and  Com- 
pany and  thdr  successors,  and  assigns  may  also 
ctiarge  and  collect  an  additional  toll  on  the 
coal  transported  in  pursuance  of  this  agreement, 
at  a  rate  per  ton  of  2,340  pounds,  to  be  estab- 
lished after  the  completion  of  the  said  enlarge- 
ment in  the  manner  following,  viz. : 

Provided,  nevertheless,  and  this  covenant  is 
upon  the  express  condition  that  until  the  said 
canal  shall  be  enlarged  so  as  to  permit  the  transit 
of  boats  of  larger  tonnage  than  the  present,  the 
said  President,  Managers  and  Company  and 
their  successors  and  assigns,  shall  not  be  bound 
to  allow  the  quantity  of  coal  transported  in  pur- 
suance of  this  agreement  to  exceed  in  any  one 
season  400,000  tons,  and  that  after  the  said 
canal  shall  be  so  enlarged,  the  said  President, 
Managers  and  Company  and  their  successors 
and  assigns  shall  not  be  bound  to  allow  the  quan- 
tity of  coal  transported  in  pursuance  of  this 
agreement,  to  be  increased  so  as  to  exceed  in 
any  one  season  one  half  of  the  whole  capacity 
for  transportation  of  the  said  canal,  exclusiye  of 
the  tonnage  employed  in  the  transportation  of 
articles  other  than  coal. 

And  in  consideration  of  the  mutual  under- 
takings herein  contained,  the  said  The  Wy- 
oming Coal  Association  does,  for  the  persons 
who  are  originally  members  of  the  said  associa- 
tion and  their  respective  executora,  adminis- 
trators and  assigns,  hereby  promise  and  agree 
to  and  with  tlie  said  The  President,  Mausers 
and  Company  of  the  Delaware  and  Hudson 
Canal  Company  and  their  successors  and  as- 
signs, that  the  said  Association  for  the  time  be- 
ing will  use  all  of  its  influence  to  cause  the 
speedy  construction  of  a  railroad  from  the  coal 
lands  owned  by  the  said  Association  to  the 
Delaware  and  Hudson  Canal,  at  or  near  the 
mouth  of  the  Wallenpaupack  River;  and  that 
if  tlie  construction  of  such  a  railroad  shaU  not 
be  commenced  within  one  year  from  the  date 
hereof,  and  completed  within  three  years  from 
the  date  hereof,  then  and  in  tliat  case  the  Preei- 
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4]eot,  MaQaeeisand  Company  and  their  success- 
on  may  declare  this  agreement  null  and  void." 
The  judgment  having  been  given  for  the  de- 
fendants, on  demurrer,  the  plaintiff  sued  oat 
this  writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mutn.  E.  H.  Owen  and  S.  P.  Wmmb,  for 
plaintiff  in  error: 

1.  Though  a  contract  may  in  terms  bind  but 
one  party,  yet  the  law  will  imply  correspond- 
ing and  correlative  obligations,  when  that  is 
necessary  to  carry  out  the  intention  of  the  par- 
ties and  prevent  the  contract  from  being  inef- 
fectual. 

Ckurehteardv.  Queen,  L.  B.,  1  Q.  B.,  178; 
BarUm  v.  McLean,  5  Hill,  2.56;  BeaUy  v.  Stu- 
art, 7  Hurlst.  &  N.,  753;  Mclntyre  v.  Belcher, 
U  C.  B.  N.  a,  654;  WhitUe  v.  Frankland. 
a  Best  &  S..  49;  POkingUw  v.  Scott,  15  Mees. 
■&  W.,  857;  Bigby  v.  Great  W.  By.  Co.,  14 
Mees.  &  W.,  811;  Wood  v.  Copper  Miner' »  Go., 
7  Q.  B.,  906;  Great  N.  B.  Co.  v.  Harrixm,  12 
Com.  B.,  576;  Elderton  v.  Bhnmeni,  4  Com. 
R,  479;  6  Com.  B..  160;  13  Com.  B.,  496,  and 
4  H.  of  L.  Cas.,  624. 

See,  also,  the  American  cases  of  Barton  v. 
McLean,  5  Hill,  254;  Biehardt  v.  StUek,  17 
Barb.,  260;   Whuidenv.  Belmore,  60  Me.,  867. 

The  obli^tion  can  be  so  defined  as  to  be  en- 
forced equitably  and  according  to  the  true 
«pirit  of  the  agreement. 

The  subject-matter  of  the  contract  was  the 
transportation,  not  the  mining  of  coal. 

In^nuity  ma^  alway.  suggest  difficulties  in 
<leflning  the  obligation  which  a  vague  contract 
imposes,  but  this  will  not  divert  the  court  from 
pronouncing  against  a  clear  breach. 

The  interpretation  is  to  be  according  to  the 
«quity  and  fair  meaning  of  the  whole  arrange- 
ment if  this  does  not  conflict  wth  the  positive 
provisions  of  the  agreement. 

Bee  Paley,  as  cited  in  Chit.  Cont,  74;  Potter 
T.  Ont.  <£Xm.  Co.,  5  Hill,  147. 

The  plaintiff's  cai.al  was  primarily  for  the 
traoasportation  of  coal.  The  contract  substan- 
tially requires  of  plaintiff  to  reserve  for  the 
ose  of  defendant  one  half  of  the  capacity  of 
the  canal.  Yet  it  insists  on  keeping  this  obli- 
gation over  the  plaintiff  to  the  discouragement 
of  enterprise  that  might  employ  the  full  capac- 
ity of  the  canal,  while  it  claims  the  option  of 
using  it  itself  or  not.  This  must  be  conceded 
to  be  unconscionable  and  oppressive. 

The  construction  claimed  by  plaintiff  im- 
poses no  hardship  on  the  defendant.  It  has  only 
to  relieve  the  Canal  Company  from  the  con- 
tiact,  to  be  relieved  itself. 

The  canal  is  a  public  work.  The  charter 
was  granted  for  a  public  benefit — the  increased 
supply  of  coal.  Plaintiff  was  limited  to  a 
maximum  rate  of  tolls.  Xon-user  would  be  a 
ground  of  forfeiture.  But  defendant  claims  to 
control  one  half  the  capacity  of  the  canal  with- 
out usiog  it,  thus  substantially  reducing  by  one 
lialf  the  nenefits  to  the  community  of  a  great 
public  work. 

JUesers.  Wm.  M.  Btart*  and  Charlea  F. 
SovtluBAyd,  for  defendants  in  error: 

The  indenture  contains  no  expressed  agree- 
ment of  the  defendant  to  transport  upon  the 
canal  all  ils  coal,  or  any  particular  quantity  or 
portion  of  it.  The  instrument  contains  no  Ian- 
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guage  to  that  effect,  nor  anyUiing  like  it,  nor 
tending  towards  it. 

Upon  a  critical  examination  of  the  cases  in 
which  parties  have  been  held  subject  to  the  ob- 
ligation of  a  covenant  not  in  terms  expressed 
in  the  instrument  (excepting  the  cases  of  tech- 
nical words  which  import  a  covenant  in  law), 
they  will  all  be  found  to  rest  upon  this  princi- 
ple of  construing  the  language  to  effectuate  the 
mtent  with  which  it  appears  to  have  been  used. 
If  any  case  be  found  going  beyond  the  due  ap- 
plication of  this  prindple,  we  submit  that  it  is 
not  good  law. 

PtmUige  v.  Goie,  1  Saund.,  819  i;  St.  Albant 
V.  ElUt,  16  East,  862;  BandoR  v.  Lynch,  12 
East,  179;  ShreaOmry  v.  Gould,  2  B.  &  Aid., 
4«9;  Bhode*  v.  BuUard,  7  East,  116;  Gerrard 
V.  Clifton,  7  T.  R..  676;  Clifton  v.  WaimeOey, 
6  T.  R.,  664:  Seddon  v.  Senate,  18  East,  .68; 
Op.  Lord  Ellenborough,  74. 

This  instrument  contains  no  language  having 
any  reference  whatever  to  any  such  stipulation 
on  the  defendant's  part  as  is  now  claimed  to 
exist. 

Where  an  instrument  contains  an  express 
stipulation  or  covenant  upon  a  particular  sub- 
ject-matter, the  implication  of  further  cove- 
nants upon  the  same  subject-matter  is  excluded. 

Noke't  case,  4  Co.,  80;  Kent  ▼.  WeU^,  7 
Jolins.,  a58;  WhaUon  v.  Kaufj^man,  19  Johns., 
97,  and  cases  there  cited. 

The  contract  in  question  contains  an  express 
covenant  by  the  defendant  in  relation  to  the 
construction  of  the  railroad  which  would  nat- 
urallv  supply  coal  for  transportation  on  the 
canal  under  the  contract,  which  covenant  is 
cautiously  drawn  and  manifestly  goes  as  far  as 
the  defendant  chose  to  go  in  respect  to  an  en- 
gagement to  furnish  coal  for  transportation,  or 
having  that  tendency. 

Even  if  the  plaintiff  had  undertaken  to 
grant  to  the  defendant  the  exclusive  use  of  one 
half  the  capacity  of  the  canal,  in  disparage- 
ment of  the  rights  of  other  transportere, 
whether  of  coal  or  other  articles,  such  grant 
would  have  been  void  in  law. 

Commonwealth  v.  D.  A  H.  Can.  Co.,  43  Pa., 
296,  Op.,  802;  Beekmany.  B.  R  Co.,  8  Paige, 
45. 

Thus  it  is  seen  that  the  pretended  hardship 
upon  the  plaintiff  of  being  obliged,  in  virtue 
of  this  contract,  to  keep  one  half  the  capacity 
of  its  canal  unused  by  itself  or  others,  awaiting 
the  defendant's  use,  while  the  defendant  may 
use  it  as  much  or  as  little  as  it  pleases,  has  no 
real  foundation. 

Mr.  Juttiee  Clifford  delivered  the  opinion 
of  the  court: 

Covenant  broken  is  the  foundation  of  the 
claim  of  the  plaintiffs,  as  set  forth  in  the  dec- 
laration. Reduced  to  a  con<^i8e  statement,  the 
alleged  cause  of  action  is  that  the  defendants 
covenanted  and  agreed  with  the  plaintiffs,  in 
the  articles  of  agreement  mentioned  in  the  dec- 
laration, that  iul  the  coal  mined  by  them  on 
their  coal  lands  and  transported  over  their  rail- 
road to  the  place  where  the  railroad  connects 
with  the  canal  of  the  plaintiffs,  should  be 
transported  from  that  place  to  tide- waters  upon 
the  plaintiffs'  canal,  and  that  they  would  pay 
to  the  plaintiffs  the  toll  prescribed  in  the  agree- 
ments for  the  use  of  their  canal  in  such  trans- 
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Sortation;  and  the  alleged  breach  is  that  the 
efendanta  have  not  kept  those  covenants  and 
agreementB. 

Service  of  the  writ  having  been  made,  the 
defendants  appeared  and  pleaded  twelve  spe- 
cial pleas  in  addition  to  the  plea  ofnon  eitfae- 
tum.  Issues  were  tendered  by  the  defendants 
in  the  first,  third,  fourth,  fifth  and  sixth  pleas, 
which  was  duly  joined,  and  the  plaintiffs  hav- 
ing demurred  to  the  second,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth  and  ttkirteenth 
pleas,  the  defendants  joined  In  the  several  de- 
murrers. 

Particular  description  of  the  objections  taken 
by  the  plaintiffs  to  the  several  special  pleas  de- 
murred to  is  unnecessary,  as  the  defendants 
concede  that  they  are  bad  if  the  declaration  sets 
forth  a  good  cause  of  action,  but  they  insist 
that  the  declaration  is  also  bad  and  insufficient, 
and  that  they,  the  defendants,  are  entitled  to 
judgment  because  the  first  fault  in  pleading 
was  committed  by  the  plaintiffs  in  the  declara- 
tion. Judgment  in  the  circuit  court  was  for 
the  defendants,  and  the  plaintiffs  sued  out  a 
writ  of  error  and  removed  the  cause  into  this 
court. 

Articles  of  agreement  were  concluded  on  the 
81st  day  of  August,  1847,  between  the  plaint- 
iffs and  a  certain  unincorporated  association, 
called  the  Wyoming  Coal  Association,  and  on 
the  29th  day  of  July,  1851,  the  parties  to  this 
suit  entered  into  certain  other  articles  of  agree- 
ment, in  which  it  is  recited.amoDg  other  things, 
that  the  Corporation  defendants,  prior  to  that 
date,  had,  at  the  request  of  the  Coal  Associa- 
tion, made  and  constructed  the  railroad  de- 
scribed in  the  first  mentioned  agreement,  and 
that  all  the  business  and  interests  of  the  Coal 
Association  had  been  assigned  and  transferred, 
and  become  fully  vested  in  the  said  defendants, 
and  the  parties  therein  covenanted  and  agreed 
with  each  other  that  the  former  agreement  be- 
tween the  Coal  Association  and  the  plaintiffs 
shall  stand,  and  be  deemed  and  taken  to  be 
"  the  contract  of  the  parties  to  these  presents 
in  the  same  manner"  as  if  the  defendant  Corpo- 
ration had  originally  been  the  party  of  the  sec- 
ond part  to  the  same,  instead  of  the  Coal  Asso- 
ciation. 

Both  of  these  agreements  are  incorporated 
Into  the  declaration,  and  In  determining  the 
rights  of  the  parties  in  this  case,  they  may  both 
be  regarded  as  they  would  be  if  both  had  been 
executed  by  the  defendants  as  well  as  by  the 
plaintiffs,  as  all  the  obligations  contracted  by 
the  Coal  Association  have  been  assumed  by  the 
defendant  Corporation.  All  covenants  upon 
the  merits  of  the  controversy  contained  in  the 
first  agreement,  as  well  as  mose  contained  in 
the  last,  must  be  considered  as  covenants  be- 
tween the  parties  to  this  suit;  and  viewed  in 
that  light  the  plaintift  covenanted  and  agreed 
with  the  defendants  in  the  first  agreement  to 
furnish,  at  all  times  thereafter,  to  the  boats  of 
the  defendants  navigating  the  canal  of  the 
plaintiffs,  all  the  facilities  afforded  by  the  Ca- 
nal Company  to  boats  used  by  other  parties  or 
by  the  plaintiffs  themselves,  charging  and  col- 
lecting only  a  certain  toll  per  ton  gross  weight, 
to  be  adjusted  each  year  and  regulated  in  a  pre- 
scribed manner  by  the  market  value  of  coal, 
but  subject,  nevertheless,  to  the  proviso  that 
the  plaintiffs  should  not  be  bound  to  allow  the 
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quantity  of  coal  to  be  transported  in  pursuance 
of  the  articles  of  agreement  to  exceed  in  any 
one  season  four  hundred  thousand  tons,  unle8» 
they  should  enlarge  their  canal ;  nor  in  that 
event  to  exceed  one  half  of  the  whole  capacity 
of  the  canal  for  transportation,  exclusive  of  the 
tonuMe  employed  in  the  transportation  of  oth- 
er artfcles  than  coal.  Other  covenants  on  tlie- 
part  of  the  plaintiffs  are  contained  in  the  orig- 
inal agreement,  but  none  of  them  are  of  a- 
character  to  afford  any  aid  in  the  solution  of 
the  questions  involved  in  the  pleadings. 

Following  the  covenants  of  the  plaintiffs  are 
certain  unimportant  covenants  made  by  the 
defendants,  but  in  conclusion  the  defendants- 
also  promise  and  agree,  "  In  consideration  of 
the  mutual  undertakings  herein  contained."' 
that  they  will  use  all  their  influence  to  cause 
the  speedy  construction  of  a  railroad  from  the 
coal  lands  which  they  own  to  the  canal  of  the 
plaintiffs,  to  connect  with  the  same  at  the  point 
or  place  therein  described;  and  they  also  agree 
that  if  the  construction  of  such  railroad  wall 
not  be  commenced  within  one  year  and  be  com- 
pleted within  three  years,  the  plaintiffs  may  de- 
clare the  agreement  null  and  void. 

Based  upon  these  two  agreements  the  decla- 
ration alleges  that  the  defendants  constructed 
the  railroad  therein  described  and  put  the  same 
In  operation  as  therein  required ;  that  the  canal 
of  the  plaintiffs  at  that  date  did  not  permit  the 
transit  of  boats  of  a  tonnage  exceeding  fifty 
tons;  that  reljrlng  upon  the  covenants  and  un- 
dertakings of  the  defendants  they  immediately 
entered  upon  the  work  of  enlarging  their  canal, 
and  that  they  continued  to  prosecute  the  work 
with  diligence  and  at  great  expense  until  the 
same  was  completed;  that  the  canal,  as  so  en- 
larged, permits  the  transit  of  boats  of  the  ton- 
nage of  one  hundred  and  twenty- five  tons, 
making  the  capacity  of  the  canal  for  transpor- 
tation. In  each  season  of  navigation,  eighteen 
hundred  thousand  tons;  that  the  defendants, 
claiming  the  benefits  and  privileges  of  the  cov- 
enants and  agreements,  did,  after  the  comple- 
tion of  their  railroad,  construct  and  procure  & 
large  number  of  boats  to  be  used  upon  the  said 
canal  In  the  transportation  of  coal  brought  over 
their  railroad,  ana  did  thereafter  for  the  period 
therein  mentioned  transport  all  the  coal  which 
they  brought  over  their  railroad  upon  the  canal 
of  Uie  plaintiffs  to  Its  eastern  terminut  at  tide 
water,  as  contemplated  by  the  agreements;  that 
they,  the  plalntlSs,have  at  all  times  been  ready 
and  willing  to  furnish  to  the  boats  owned  and 
used  by  the  defendants  for  the  purpose  of  such 
transportation,  all  the  facilities  of  navigation 
the  canal  ever  afforded  to  their  own  boats,  oc- 
to  the  boats  owned  or  used  by  any  other  per- 
son or  company. 

Such  facilities  were  sufflcient,  as  the  plaint- 
iffs allege,  for  the  transportation  of  all  the  coal 
mined  by  the  defendants  and  transported  by 
them  over  their  said  railroad  during  the  period 
laid  In  the  declaration,  but  the  plaintiffs  all^;e 
that  the  defendants,  not  regarding  their  cove- 
nants and  undertakings  to  transport  all  their 
coal,  to  the  extent  aforesaid,  over  the  canal  of 
the  plaintiffs,  and  to  pay  them  the  prescribed 
rate  of  toll  for  such  transportation,  did  not  nor 
would  they  perform  that  covenant  and  agree- 
ment, but  induced  another  nllroad  company  lo 
construct  a  branch  road  and  connect  the  same 
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with  their  railroad  at  the  place  where  the  lat- 
ter road  connects  with  the  canal  of  the  plaint- 
iffs, and  that  thev  thereafter,  durinj;  the  period 
all<^ged  In  the  declaration,  diverted  a  lar^ 
quantity  of  their  coal  transported  over  their 
zailroaa  from  the  plaintiffs'  canal,  and  trans- 
ported the  same  from  the  place  of  such  connec- 
tion to  tide-waters  over  ue  railroad  of  such 
other  company,  to  the  damaf^  of  the  plaintiffs, 
as  they  say,  in  the  sum  of  1900.000. 

Defects  of  form  in  the  declaration  or  in  the 
«everal  pleas.  Hied  by  the  defendants  are 
waived,  as  it  is  well  settled  that  defects  of  sub* 
stance  only  are  open  to  a  party  who  has  plead- 
ed to  the  merits,  or  to  one  who  has  replied  to 
an  antecedent  pleading.  Aurora  v.  Wat, 
[anU  42];  CUarteater  v.  Meredtih,  1  Wall.,  38 
{68  U.  8.,  XVII.,  608]. 

Particular  examination  of  the  several  special 
pleas  to  which  demurrers  were  filed,  need  not 
be  made,  as  it  is  conceded  that  they  were 
framed  upon  the  theory  that  the  declaration  is 
insuflicient.  Judgment,  therefore,  must  be  for 
the  plaintiffs  if  it  be  held  that  tlie  declamtinn 
«Ueges  a  good  cause  of  action,  but  if  not,  then 
the  judgment  of  the  circuit  court  must  be  af- 
.flrmed,oecause  if  that  conclusion  be  adopted, 
the  first  fault  tn  pleading  was  committed  by 
the   plaintiffs.    Aurora  v.  Wut  [mpra]. 

Obviously  the  decision  of  the  question  must 
depend  upon  the  construction  to  be  given  to 
the  first  agreement  therein  eel  forth,  as  it  is 
quite  clear  that  the  declaration  is  well  drawn  if 
that  agreement,  when  properly  construed,  will 
anpport  the  allegations  that  the  defendants 
covenanted  and  agreed  that  all  the  coal  mined 
on  their  coal  land,  and  transported  over  their 
railroad  to  the  place  where  the  railroad  con- 
nects with  the  canal  of  the  plaintiffs,  should  be 
sent  forward  from  that  place  to  tide- waters 
upon  their  canal,  and  that  the  defendants  also 
coirenanted  and  agreed  that  they  would  pay 
to  the  plaintiffs  the  rate  of  toll  therein  pre- 
scribed for  the  use  of  the  canal  in  such  trans- 
portation. 

Provision  is  made  by  the  agreement,  it  Is  ad- 
mitted, that  the  rates  of  toll  to  be  charged  by 
the  plaintiffs  shall  be  permanently  reduced,  and 
the  plaintiffs  contena  that  the  defendants,  in 
consideration  of  that  stipulation,  assumed  a  cor- 
relative obligation  to  send  all  their  coal  brought 
over  their  railroad  to  market  upon  the  plamt- 
ifls'  canaL  Express  covenant  to  that  effect,  it 
is  conceded,  is  not  to  be  found  in  the  articles  of 
agreement,  but  the  plaintiffs  contend  that  the 
obligation  in  tliat  respect  is  so  plainly  contem- 
plated by  the  agreement  that  the  law  will  en- 
force it  as  an  implied  covenant  as  fully  as  if  it 
were  expressed  in  appropriate  words.  U.  8.  v. 
BabbU.  1  Black,  61  [66  U.  8.,  XVII..  96]. 

Dndottbtedly,  necessary  implication  is  as 
much  a  part  of  an  instrument  as  if  that  which 
is  so  implied  was  plainly  expressed,  but  omis- 
sions or  defects  in  written  instruments  cannot 
be  supplied  by  virtue  of  that  rule  unlew  the 
implication  results  from  the  language  employed 
in  the  instrument,  or  is  indispensable  to  carry 
the  intention  of  the  parties  into  effect;  as  where 
the  act  to  be  done  by  one  of  the  contracting 
parties  can  only  be  done  upon  something  of  a 
corresponding  character  being  done  by  the  op- 
pooite  party,  the  law  in  such  a  case,  if  the  con- 
tract is  so  framed  that  it  binds  the  party  con- 
See  8  Waix. 


tracting  to  do  the  act,  will  imply  a  correlative 
obligation  on  the  part  of  the  other  party  to  do 
what  is  necessary  on  his  part  to  enable  the 
party  so  contracting  to  accomplish  his  under- 
taking and  fulfill  his  contract.  Ohurehaard  v. 
T%e  Queen,  Law  Rep..  1  Q.  B.,  195. 

Three  other  examples  are  put  in  the  case  cited 
which  it  may  be  well  to  notice  as  illustrating 
the  general  principle,  and  as  showing  its  true 
boundary  when  properly  limited  and  applied. 
They  were  first  adduced  at  the  bar,  but  were 
subsequently  adopted  and  confirmed  by  \he 
court  in  substance  and  effect  as  follows: 

1.  If  one  person  covenants  or  engages  by 
contract  to  buy  an  estate  of  another  at  a  given 
price,  the  law  will  imply  a  corresponding  obli- 
gation on  the  part  of  such  other  person  to  sell, 
although  the  contract  is  silent  as  to  any  such 
obligauon,  as  the  person  contracting  to  pur- 
chase cannot  fulfill  his  contract  unless  the  other 
party  will  consent  to  sell.  Melntyre  v.  Btidiier, 
UC.  B.,  N.  8.,  664;  Pardagey.  Cole,  1  Saund., 
819,  1. ;  W/tidden  v.  Belmore,  50  Me.,  360;  Bar 
ton  V.  McLean,  5  Hill,  258. 

2.  So  if  one  person  engages  to  work  and 
render  services  which  require  great  outlay  of 
money,  time  and  trouble,  and  he  is  only  to  be 
paid  according  to  the  work  he  performs,  the 
contract  necessarily  implies  an  obligation  on 
the  part  of  the  employer  to  supply  tibe  work. 

8.  Persons  often  contract  to  manufacture 
some  particular  article,  and  in  such  cases  the 
law  implies  a  corresponding  obligation  on  the 
part  of  the  other  party  to  take  it  when  it  is 
completed  according  to  the  contract,  because 
if  it  were  not  so  the  party  rendering  the  serv- 
ices and  incurring  the  expense  in  fulfilling  his 
contract  could  not  claim  any  remuneration. 
St.  Albani  v.  JEUu,  16  East,  862;  BandaU  v. 
Lynch,  12  East,  179;  ahretnAury  v.  Oould,  2 
Bam.  &  Aid.,  488;  Qerraird  v.  Gltfton,  7  T. 
R.,  676;  Atpdin  v.  AwHn,  6  Q.  B.,  671 ;  Cheat 
ybrthem  By.  Co.  v.  Sarriton,  12  C.  B.,  676. 

4.  Instruments  inartiflcially  drafted,  or  where 
the  language  employed  is  obscure,  imperfect 
or  ambiguous,  are  always  open  to  construction, 
and  the  primary  rule  in  all  such  cases,  whether 
the  contract  is  or  is  not  under  seal,  is  the  inten- 
tion of  the  parties;  but  the  power  of  a  court  of 
common  law  extends  no  further  than  to  collect 
such  intention  from  the  language  employed  as 
applied  to  the  subject-matter,  in  view  of  the 
surrounding  circumstances.  Tk>U>n  v.  Feitner, 
20N.  Y.,425. 

6.  Courts  of  law  cannot  incorporate  into  a 
sealed  instrument  what  the  parties  left  out  of 
it,  even  though  the  omission  was  occasioned  by 
the  clearest  mistake;  nor  can  they  reject  what 
the  parties  inserted,  unless  it  be  repugnant  to 
some  other  part  of  the  instrument,  and  none  of 
the  authorities  cited  by  the  parties  in  this  case, 
when  properly  applied,  are  Inconsistent  with 
the  views  here  expressed.  Bealey  v.  Stuart, 
7  H.  &  X.,  753;  Whittle  v.  Franktand,  2  Best 
&  8.,  49;  POkington  v.  Scott,  15  Mees.  &  W., 
657;  Bigby  a.  Great  W.  B.  B.  Co.,  14  Mees.  & 
W.,  811;  Saldon  v.  Senate,  13  East,  74. 

Examined  in  the  light  of  the  rules  here  sug- 
gested, the  court  is  of  the  opinion  that  the  ar 
tides  of  agreement  set  forth  in  the  declaration 
contain  no  such  covenants  as  those  alleged  by 
the  plaintiffs  as  the  foundation  of  their  claim; 
that  the  terms  of  the  agreement  do  not  support 

858 


Digitized  by 


Google 


318-824 


8lTFRE]IB  CioUBT  OF  THB  DnITED  StATBS. 


Dkc.  Tbrk, 


the  allegation  that  the  defendants  ever  made 
any  Budi  covenants,  nor  that  they  ever  agreed 
to  pay  toU  except  for  coal  actually  transported 
under  the  agreement.  Language  to  express  any 
such  contract  is  entirely  wanting  in  the  instru- 
ment, nor  is  there  anv  covenant  on  the  part  of 
the  plaintifFs  from  which  any  such  impUcation 
can  legally  arise. 

Reference  is  made  by  the  plaintiffs  to  the  pro- 
vision of  the  agreement  extending  certain  facil- 
ities to  the  boats  of  the  defendants  and  cove- 
nanting for  a  permanent  reduction  in  the  rates 
of  toll  upon  die  plaintiffs'  canal,  as  calling  for 
a  different  construction  of  the  articles  of  agree- 
ment, but  it  is  quite  obvious  that  those  conces- 
sions were  made  as  inducements  to  the  defend- 
ants to  locate  and  construct  the  contemplated 
railroad  from  their  coal  lands  to  the  plaintifFs' 
canal,  so  as  to  form  a  continuous  line  of  trans- 
portation from  the  coal  mines,  over  the  canal, 
to  tide  waters.  Great  advantages  were  ex- 
pected to  result  from  the  completion  of  that 
railroad,  and  it  is  quite  evident  that  the  plaint- 
iffs Were  willing  to  accept  the  prospect  of  in- 
creased frdght  for  transportation  upon  their 
canal  as  affording  full  compensation  for  the 
concession  which  they  made  m  the  articles  of 
agreement. 

Principal  covenant  of  the  defendants  was, 
that  they  would  use  all  their  influence  to  cause 
the  speedy  construction  of  the  railroad,  and  the 
plaintiffs  proffered  the  concessions  described  in 
the  agreement  to  encourage  the  enterprise  and 
secure  its  early  completion.  OommontMoith  v. 
J)el.  A  H.  Can.  Co.,  43  Pa.  St.,  302. 

Support  to  these  views  might  be  drawn  from 
the  recitals  in  the  first  agreement  and  from  the 
proceedings  of  the  plaintiff  Corporation,  but  it 
does  not  seem  to  be  necessary  to  pursue  the 
subject,  as  the  only  covenant  of  any  impor- 
tance made  by  the  defendants  was  the  one  be- 
fore mentioned,  that  they  would  use  all  their 
influence  to  cause  the  speedy  construction  of 
the  railroad;  and  the  second  agreement  con- 
tains the  recital  that  the  covenant  in  that  be- 
half had  been  fully  performed  as  agreed,  before 
the  second  articles  of  agreement  were  executed 
between  the  parties. 

Unsupported  as  the  declaration  is  by  .any- 
thing else  contained  in  the  record,  it  is  clear 
that  it  must  be  adjudged  insufficient,  and  as 
the  first  fault  in  pleading  was  committed  by 
the  plaintiffs,  it  follows  that  the  judgment  of 
the  circuit  court  was  correct. 

Judgment  affirmed,  wtk  eoitt. 

Oted-8  FUpp.,  4irr ;  80  N.  T.,  «n;  74  N.  Y.,  23;  78 
N.T.,1B1. 


JEREMIAH  CLARK.  PLORINDA  CLARK 
ASD  SAMUEL  P.  FEW,  Appti., 

V. 

WILLLA.M  8.  RETBURN. 
(See  S.  C,  8  Wall..  318-324^ 

Strict  foreeUmtre — what  defects  ofpartie*  and  of 
decree  will  vitiate. 

A  decree  of  strict  foreclosure  which  does  not  find 
the  amount  due.  which  allows  no  time  for  the  pay- 
ment of  the  debt,  and  the  redemption  of  U>e  estate, 
and  which  is  final  and  conclusive  In  the  first  In- 
stance, cannot  be  sustained. 

864 


Beneficiaries  under  the  trust  deed  should  have 
been  made  parties— a  decree  aerainst  the  trustee' 
alone  does  not,  in  such  a  case,  bind  the  tettula  out 
trust. 

[No.  120.] 
Argued  Oct.   7,  1869.    Deeded  Not.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kansas. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  for  the  forelosure  of  a. 
certain  mortgage.  Judgment  having  been  given 
for  the  plaintiff  in  that  court,  the  defenduit» 
took  an  appeal  to  this  couri. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  Ij.  B.  Wheat,  for  appellants: 

The  court  erred  in  rendering  a  decree  of 
strict  foreclosure  against  all  of  the  appellants; 
certainly  as  to  Plonnda  Clark  and  Pew,  with- 
out giving  time  nor  fixing  a  day  in  which  the 
defendants  below  should  pay  or  be  foreclosed. 

2  Barb.  Ch.  Pr..  188, 193;  2  Dan.  Ch.  PI.  and 
Pr.,  1016,  and  cases  in  reference  thereto,  col- 
lected in  the  case  of  Ferine  v.  JDunn,  4  Johna. 
Ch.,140;  see,  also,  2  Van  Santvoord  Eq..Pr., 
121;  Sirawnv.  Oogtweli,  28  Ul..  462;  JfiHsv. 
Beenes/,  35  III.,  173. 

If  the  bill  on  which  the  case  was  heard  was 
properly  filed  against  all  three  of  the  appellanta, 
then  by  filing  the  same.  Reybum  wuved  the 
alleged  foreclosure  and  sale  against  Jeremiah 
Clark  mentioned  in  the  bill 

Perrv  v.  Barker,  18  Vee.,  198;  2  Dan.  Ch., 
PI.  andPr.,  1271. 

The  decree  mentioned  in  the  bill  did  not  bar 
nor  in  any  manner  affect,  neither  Ploriada 
Clark  nor  Few,  any  more  than  as  though  it  had 
not  been  rendered,  unless  it  had  the  effect  of 
merging  the  mortgage  in  that  decree. 

Pipe  V.  Ndrth,  88  III.,  440;  MeArthur  v. 
FhinkUn,  16  Ohio  St.,  193 ;Z<xmard  v.  VUlare, 
23  111..  379;  Oreen  v.  Diaum,  9  Wis.,  653;  Sod- 
son  V.  Treat,  7  Wis.,  268;  Vroom  v.  Ditmae,  4 
Paige,  626;  BraOeg  v.  Snyder,  14  lU.,  263; 
Gage  v.  Brewster,  31  N.  Y.,  218;  Antony.  An- 
ion, 20  la.,  58. 

The  case  of  Chick  v.  WiOeti*,  2  Kan.,  386, 
shows  that  mortgages  in  Kansas  do  not  convey 
the  legal  title,  but  are  mere  liens,  nothing  more. 

The  rights  of  parties  in  foreclosure  cases  in 
said  United  States  District  Court,  are  the  same 
as  though  the  mortgage  had  been  enforced  in  a 
state  court. 

Bromon  v.  Kineie,  1  How..  811;  Ward  v. 
OhamberUn,  2  Black,  480  (67  U.  8.,  XVII., 
819);  Dexter  v.  Arnold.  8  Sumn.,  152;  RvmOI 
V.  My,  2  Black.  675  (67  U.  8.,  XVII.,  268). 

Me»»r».  B.  StilUtigt  and  i.  S.  Blaick,  for 
appellee: 


NOTB.— strict  foreelomre  of  mortgages. 

The  ancient  practice,  to  bar  the  equity  of  redemp- 
tion, was,  br  bill  in  chancery  to  procure  a  decree 
for  a  strict  foreclosure  of  the  riKbt  to  redeem,  by 
which  means  the  lands  t>ecame  the  absolute  prop- 
er^ of  the  mortgagee.  This  Is  what  Is  known  as 
strict  foreclosure,  and  Is  the  common  remedy  of  a 
mort«a«ree  in  Enarlaod,  tboujrh  a  sale  may  be  or- 
dered there.  4  Kent,  Com.,  Isl ;  Mondey  v.  Mon- 
dey,  Ve*.  &  B.,  223;  Coote,  Mortar's,  610:  Fisher, 
Mort^'B,  1, 2. 

A  strict  foreclosure  has  been  regarded  as  a  Severe 
remedy,  since  it  transfers  the  abs^ute  title  without 
any  sale,  no  matter  what  the  value  of  the  premises. 
Bollee  V.  Duff,  48  N.  T.,4I»;  Lansing  v.Ooelet,9 
Cow.,  3S2. 

The  severity  of  foreclosure  without  a  sale  Is  mltt- 
^ted  by  the  practice  of  enlarging  the  time  to  re- 
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The  flrat  objection  is,  that  no  time  was 
given  within  which  to  pay  the  money  due  or 
to  be  foreclosed  for.  The  whole  matter  was  in 
tiie  discretion  of  the  court,  under  all  the  cbr- 
cumstances  of  the  case. 

11  Ldgh  (Va.),  399;  PerxTie  v.  Dunn,  4  Johns. 
Ch.,140;  2  Dan.  Ch.,  1017. 

The  Courts  of  Equity  of  the  United  States 
cannot  be  bound  br  the  laws  of  the  State,  as  to 
the  remedy  to  enforce  the  rights  of  parties. 
Clark  ▼.  Bmtk,  18  Pet..  196. 

Mr.  Jvttice  Sirayme  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity.  Reybum  is  the 
complainant.  Florinda  Clark  and  Few  only 
were  made  defendants  by  the  original  bill.  She 
answered.  Few  filed  a  plea  and  demurred. 
On  the  Sth  of  May,  1862,  leave  was  given  to  the 
complainant  to  amend  his  bill,  and  leave  was 

5iven  to  Mis.  Clark  to  withdraw  her  answer, 
t  Ittd  been  filed  as  her  answer  in  a  former  case, 
and  reflled  in  this  case.  The  court  ordered  it 
to  be  restored  to  the  files  from  which  it  had  been 
taken.  The  complainant  thereupon  filed  an 
amended  bill  whereby .  Jeremiah  Clark  was 
brought  into  the  case  as  a  defendant. 
The  amended  bill  states  the  following  case: 
That  on  the  30th  of  April,  1859,  Jeremiah 
Clark  executed  to  the  complainant  his  promis- 
sory note  for  |5,260,  payable  twelve  months 
from  date,  with  interest  after  maturity  at  the 
rate  of  twenty-five  per  cent,  per  annum.  On 
the  same  day,  Clark  and  wife  executed  to  the 
complainant  a  mortgage  upon  the  real  estate 
therein  described,  conditioned  to  secure  the  pay- 
ment of  the  note.  The  mortgage  was  acknowl- 
edged by  the  grantors,  and  duly  recorded. 
Clark  failed  to  pay  the  note  at  maturity.  The 
complainant,  on  the  Sth  of  October,  ISiSl,  filed 
his  bill  of  foieloeure  against  the  same  parties 
who  are  defendants  in  this  suit.  Before  the 
hearing,  the  bill  was  dismissed  as  to  Mrs.  Clark 
and  Few.    It  was  adjudged  and  decreed  that 


there  was  due  from  Jeremiah  Clark  18,565.77; 
that  he  should  be  forever  Iiarred  and  foreclosed 
of  any  interest  in  the  mortgaged  premises,  and 
that  they  should  be  sold  by  the  Marshal,  and 
the  proceeds  applied  to  the  payment  of  the 
amount  found  due.  On  the  27th  of  December, 
1861,  the  Marshal  sold  the  premises  to  the  com- 
plainant for  $7,000,  and  on  the  28d  of  that 
month  executed  to  him  a  deed  for  the  proper- 
ty. Tliat  there  was  still  due  to  the  complainant 
upon  the  decree  the  sum  of  $1,884.35,  for  the 
imyment  of  which,  the  interest  of  Florinda 
Clark  in  the  mortgaged  premises  is  chargeable. 
That  the  defendant.  Few,  under  a  deed  from 
Clark  and  wife  to  him  in  trust,  claims  to  have 
the  interest  of  a  trustee  in  the  property,  which 
interest  accrued  subsequently  to  that  of  the 
complainant,  and  is  inferior  and  subject  to  his 
mortgage.  The  prayer  of  the  biU  is  for  a  decree 
of  foreclosure  as  to  the  interest  of  Florinda 
Clark  and  Few  in  the  mortgaged  premises,  and 
for  general  relief. 

Few  filed  an  answer  which  sets  forth,  that 
about  the  12th  of  January,  1800,  Clark  and 
wife  executed  to  him,  in  trust,  a  deed  for  the 
same  premises  described  in  the  mortgage;  that 
the  persons  for  whose  benefit  the  dwd  was 
made  were  Florinda  Clark,  the  wife  of  Jere- 
miah Clark,  and  their  children,  then  born  or 
thereafter  to  be  bom,  and  the  lawful  heirs  of 
such  children,  with  certain  limitations  as  to 
the  further  disposition  of  the  property  as  set 
forth  in  the  deed,  a  copy  of  which,  it  is  stated, 
is  annexed  to  the  answer  of  Mrs.  Clark  to  the 
amended  bill  in  this  case.  As  to  all  the  other 
matters  set  forth  in  the  bill,  he  avers  that  he 
has  no  knowledge,  and  he  disclaims  all  interest 
in  the  matter  in  controversy,  except  as  such 
trustee.  He  prays  that  the  court  will  adjudge 
fairly  between  the  parties  in  interest,  ana  that 
he  may  be  dismissed  with  costs. 

Clark  and  wife  failed  to  answer.  The  trust 
deed  referred  to  in  the  answer  of  Few,  as  made 
a  part  of  the  answer  of  Mrs.  Clark,  is  not  in  the 


deem  from  siz  months  to  six  months  or  for  shorter 
periods  aooordlns  to  the  equity  arising  from  the 
drcumstanoes.  4  Kent,  Gom^lSl ;  Edwards  v.  Cun- 
lifle.  1  Madd.,287;  Perlne v.  Dunn,4John8.ob.,140; 
Anon.,  3  Eq.  Oas.  Abr.,  806,  n.  87 ;  Procter  v.  Dates,  2 
Atk.,  130 ;  Novosielakl  v.  Wakefield.  IT  Ves.,  417. 

Action  is  properly  brouffbt  by  mortgagee  In  pos- 
session under  title  from  mortgagor  to  cut  off  Bul>- 
fequent  liens;  or  by  purchaser  In  g-ood  faith  under 
void  or  doubtful  foreclosure;  orby  Buob  purchaser 
at  a  sale  valid  agwlnxt  all  parties  except  defendant 
—as  a  Judtrment  creditor,  or  grantee  or  mort^njBree 
subaequent  to  the  mortgage  who  was  not  made  a 
party  to  the  foreclosure,  and  generally  where  a  par- 
ty as  an  ontstandmgsulwequent  Incumbrancer  has 
a  right  to  redeem  against  the  party  In  possession. 
KeodaU  v.  Treadwell,  14  How.  Pr.,  165 :  s!  C,  5  Abb. 
Pr_  M J  BoUes  v.  Dttff,  48  N.Y.,  489 ;  S.  C,  10  Abb.  Pr. 
N.  9.,  am;  8.  C,  41  How.  Pr.,  355;  Benedict  v.  Gil- 
man,  4  Paige,  SB;  UcKlnsti?  v.  Merwln,  3  JohoH. 
Cb.,4«);  Watson  v.  Spenoe,  80  Wend.,  280. 

The  Judgment  recovered  Is  that  the  person  enti- 
tled to  redeem  do  so  within  a  certain  specified  time, 
or  in  default  of  such  redemption,  that  the  title  rest 
absolutely  in  the  plaintiff;  or  the  court  may  ad- 
judge a  foredoaure  and  sale  as  In  an  ordinary  fore- 
closure suit.  Benedict  v.  QUman,  4  Paige.  58 ;  Ken- 
dall T.  Treadwell,  14  How.  Pr.,  165 ;  S.  a,  6  Abr.  Pr.. 
M :  2  Barb.  Ch.  Pr.,  188 ;  8  Van  Bant.  Pr.,  120. 

The  Judgment  cannot  be  rendered  against  an  in- 
fant without  providing  that  he  be  allowed  a  day  In 
court  after  he  comes  of  age,  to  show  cause  against 
the  Judgment.  He  should  lie  allowed  six  months 
after  coming  of  age.  He  will  not  be  allowed  to  open 
tbe  accounts,  nor  to  redeem,  unless  Judgment  was 
obtained  by  fraud  or  be  claims  title  paramount  to 
the  mortgage;  hemayshowerrorlntbejudgment. 

SeeS  Wau.. 


Mills  V.  Dennis.  3  Johns.  Ch.,  387;  Booth  v.  Rich,  1 
Vem.,  296 ;  Godler  v.  Ashton.  18  Ves.,  83;  William- 
son V.  Gordon,  19  Ves.,  114;  Mallack  v.  Galton,  3  P. 
Wms.,  362;  1  Dan.,  226,  243;  Lloyd  v.  Barnes,  2  P. 
Wms.,  78 ;  Anon.,  Mos.,  86. 

Title  does  not  pass  to  the  plaintiff  on  a  strict  fore- 
closure until  a  final  order  is  obtained  after  the  ez- 
glratlon  of  the  time  allowed  to  redeem.  Sheriff  v. 
_parks.  West,  130 :  Thompson  v.  Grant.  4  Mud.,  232 ; 
I%ulkner  v.  Bolton,  7  Sim., 819;  Hansard  v.  Hardy, 
18  Ves.,  480 ;  Wood  v.  Burr,  19  Beav.,  551. 

As  to  computation  to  be  made  with  reference  to 
redemption,  see  Webber  v.  Hunt,  1  Mad..  13; 
Gould  V.  Tancred,  2  Atk.,  645 ;  Davis  v.  May,  19  Veg., 
384;  Sheppard  v.  Elliott,  4  Mad.,  264;  Brown  v. 
Barkfaam,  1  P.  Wms.,  662;  Knowlee  v.  Chapman, 
Beaton's  Decrees,  149;  Bainbrldge  v.  Owen,  2  J.  J. 
Marsh.,  466:  VanBuren  v.01mstead,5Palge,9;Ma- 
rnny  V.  O'Dea,  1  Ball  tc  B.,  118 ;  Trlmleston  v.  Ham- 
ill,  1  Ball  &  B.,  385 ;  Coleman  v.  St.  Albans,  8  Ves., 
32 ;  Mead  v.  L'd  Orreir,  3  Atk.,  244 ;  Thomas  v.  Brig. 
Btocke,  4  Kuss.,  64;  Dlgby  v.  Craggs,  2  Eden,  200; 
Robertson  v.  Campbell,  2  Call,  421 ;  Moore  r.  Cable 
1  Johns.  Ch.,385 ;  Faure  v.  Wlnans,  Hopk., 268, 421 
Saunders  v.  Frost,  6  Pick.,  260. 

If  the  value  of  the  land  be  equal  to  the  debt,  strict 
foreclosure  extinguishes  the  debt ;  if  not,  tbe  debt 
will  be  reduced  bytbe  value  of  tbe  land.  Morgan  v. 
Plumb,  9  Wend.,  287;  Spencer  v.  Harford.  4  wend., 
881 ;  De  Grant  v.  Graham,  1  N^.  Y.  Leg.  Obs.,  76. 

Action  to  redeem  Is  converse  of  action  for  strict 
foreclosure.  If  plaintiff  fails  to  redeem  In  time  ap- 
pointed, dismissal  of  bis  complaint  as  a  consequence 
of  such  failure  operates  as  a  strict  foreclosure. 
Perlne  v.  Dunn,  4  Johns.  Ch.,  140;  Beach  v.  Cooke, 
28  N.  Y.,  586 ;  Wood  v.  Burr,  19  Beav.,  661 ;  Hansard 
V.  Hardy,  18  Ves.,  480 ;  Bolles  v.  Duff,  48  N.  Y.,  4T4. 
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record.  No  replication  was  filed  by  the  com- 
plainant, and  no  testimony  was  taken  upon 
either  aide.  The  bill  was  Uken  pro  confeuo  as 
to  Clark  and  wife,  and  the  case  stood  upon  the 
bill  and  answer  as  to  Few. 

The  court  decreed  that  all  the  defendants 
should  be  forever  barred  and  foreclosed  of  their 
right  of  redemption  in  the  mortgaged  premises. 
The  decree  does  not  find  either  the  fact  or  the 
amount  of  the  alleged  indebtedness.  It  is  silent 
upon  the  subject.  The  record  shows  no  pro- 
ceeding in  relation  to  it.  No  time  was  giyen 
either  to  Mrs  Clark  or  her  trustee  within  which 
to  pay  and  redeem.  The  foreclosure  was  uncon- 
ditional, and  was  made  absolute  at  once.  The 
appeal  is  prosecuted  to  reverse  the  decree. 

In  our  view  of  the  case  it  will  be  sufficient 
to  consider  one  of  the  numerous  objections  in- 
sisted upon  by  tlie  counsel  for  the  appellants. 

The  sale  and  conveyance  by  the  Marshal 
transferred  the  entire  interest  of  Jeremiah 
Clark  in  the  mortgaged  premises  to  Reybum, 
but  it  did  not  in  any  wise  affect  the  equity  of 
redemption  which  had  been  vested  in  Few  by 
the  trust  deed  of  Clark  and  wife  to  him.  OMuu 
V.  Child!,  10  Ohio  St.,  889.  The  equity  of  re- 
demption would  have  been  barred  and  extin- 
guished by  the  decree  which  ordered  the 
premises  to  be  sold  if  the  proper  parties  had 
been  before  the  court  when  it  was  made.  The 
bill  in  that  case  having  been  dismissed  as  to 
Mrs.  Clark  and  Few,  the  proceedings  left  their 
rights  in  full  force.  They  were  before  the  court 
in  the  case  now  under  consideration,  and  the 
trust  estate  was  then  for  the  first  time  liable  to 
be  affected  by  its  action.  If  there  was  a  balance 
of  the  debt  secured  by  the  mortgage  still  un- 
paid, they  were"  properly  proceeded  against, 
and  the  complainant  was  entitled  to  relief. 
The  question  to  be  considered  relates  to  the 
character  of  the  decree. 

Can  a  decree  of  strict  foreclosure, which  does 
not  find  the  amount  due,  which  allows  no  time 
for  the  payment  of  the  debt  and  the  redemp- 
tion of  the  estate,  and  which  is  final  and  con- 
clusive in  the  first  instance,  be  sustained? 

The  equity  of  redemption  is  a  distinct  estate 
from  that  which  is  vested  in  the  mortgagee  be- 
fore or  after  condition  broken.  It  is  descendi- 
ble devisable  and  alienable  like  other  inter- 
ests in  real  property.  1  Pow.,  Mort.,  252;  2 
Greenleaf's  Cruise,  128.  As  between  the  par- 
ties to  the  mortgage  the  law  protects  it  with 
jealous  vigilance.  It  not  only  applies  the 
maxim  "  once  a  mortgage  always  a  mortgage," 
but  any  limitation  of  the  right  to  redeem,  as  to 
time  or  persons,  by  a  stipulation  entered  into 
when  the  mortgage  is  executed,  or  afterwards, 
is  held  to  be  oppressive,  contrary  to  public 
policy,  and  void.  By  the  common  law,  when 
the  condition  of  the  mortgage  was  broken,  the 
estate  of  the  mortgagee  became  Indefeasible. 
At  an  early  period  equity  interposed  and  per- 
mitted the  mortgagor,  within  a  reasonable  time, 
♦o  redeem  upon  the  payment  of  the  amount 
found  to  be  due.  The  debt  was  regarded  by 
the  Chaneellor,  as  it  has  been  ever  since,  as  the 
principal,  and  the  mortgage  as  only  an  acces- 
sory and  a  security.  The  doctrine  seems  to  have 
been  borrowed  from  the  civil  law.  2  Green- 
leafs  Cruise,  77,  78;  Spence's  Eq.  Jur.,601- 
608.  After  the  practice  grew  up  ot  applying  to 
the  ChanetiUn-  to  foreclose  the  right  to  redeem 


upon  default  in  the  payment  of  the  debt  at  ma- 
turity, it  was  always  an  incident  of  the  remedy 
that  the  mortgagor  should  be  allowed  a  specified 
time  for  the  payment  of  the  debt.  This  was 
fixed  by  the  primary  decree,  and  it  might  be 
extendra  once  or  oftener,  at  the  discreuoD  of 
the  GhaneMor,  according  to  circumstances  of 
the  case.  It  was  only  in  the  event  of  final  de- 
fault that  the  foreclosure  was  made  absolute. 

In  this  country  the  proceeding  in  most  of  the 
States,  and  perhaps  in  all  of  them,  is  regulated 
by  statute.  The  remedy  thus  provided  when 
the  mortgage  is  executed  enters  into  the  con- 
vention of  Uie  parties,  in  so  far  that  any  change 
by  legislative  authority  which  affects  it  sub- 
stantially, to  the  injury  of  the  mortga^,  is  held 
to  be  a  law  "impairing  the  obligation  of  the 
contract "  within  the  meaning  of  the  provision 
of  the  Constitution  upon  the  subject.  BroMon 
V.  Kimie,  1  How.,  811 ;  WiOUnMon  v.  Doe,  7 
Blackf.,  18. 

At  the  date  of  the  execution  of  this  mortgage 
the  Act  of  the  Territorial  Legislature  of  Kansas 
of  18S5,  "concerning  mortgages,"  was  in 
force.  It  directed  that  In  suits  upon  mortgages 
the  mortgagee  should  recover  a  judgment  for 
the  amount  of  his  debt,  "  to  be  levied  of  the 
mortgaged  property,"  and  that  the  premises 
should  be  sold  under  a  special  Ji«ri/<i«ia«.  But 
it  also  provided  that  nothing  contained  in  the 
Act  should  be  so  construed  as  to  "  prevent  a 
mortgagee,  or  his  assignee  or  the  representative 
of  either,  from  proceeding  in  a  court  of  chan- 
cery to  foreclose  a  mortgage  according  to  the 
course  of  proceeding  in  chanceiy  in  such  cases. " 
Statutes  of  Kan.  of  1855,  p.  600.  This  gave  to 
the  complainant  in  the  case  before  us  the  option 
to  proceed  either  way.  He  elected  to  file  a  bill 
in  equity.  No  rule  of  practice  bearing  upon 
the  subject,  established  by  the  court  below,  has 
been  brought  to  our  attention. 
The  90th  rule  of  equity  practice  adopted  by  the 
Supreme  Court,  directs  tiiat  where  no  rule  pre- 
scribed by  this  court.or  by  the  circuit  court, is  ap- 
plicable, the  practice  of  the  circuit  court  shijl 
be  regulated  by  the  practice  of  the  High  Court 
of  C&ncery  in  England,  so  far  as  it  can  be  ap- 
plied consistently  with  the  local  circumstances 
and  convenience  of  the  district  where  the  court 
is  held. 

The  equity  spoken  of  in  the  Process  Act  of 
1792,  is  the  equity  of  the  English  chancery  sys- 
tem. BiMnion  v.  CampbeU,  8  Wheat.,  212; 
Boyle  V.  Zaeharie,  6  Pet.,  648. 

Spence  says:  "  At  length,  in  the  reign  of 
Charles  I. ,  it  was  established  that  in  all  cases  of 
mortgages,  where  the  money  was  actually  paid 
or  tendered,  though  after  the  day,  the  mortgage 
should  be  considered  as  redeemed  in  equity  as 
it  would  have  been  at  law  on  payment  before 
the  day;  and  from  that  time  buls  began  to  be 
filed  by  mortgagees  for  the  extinction  or  fore- 
closure of  this  equity,  unless  payment  were 
made  by  a  short  day,  to  be  named."  Eq.  Jur.,OOS 

The  settled  English  practice  is  for  the  decree 
to  order  the  amount  due  to  be  ascertained,  and 
the  costs  to  be  taxed;  and  that  upon  the  pay- 
ment of  both  within  six  months,  the  plaintiff 
shall  reconvey  to  the  defendant;  but  in  default 
of  payment  within  the  time  limited,  "  that  the 
sain  defendant  do  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  equity  of  re- 
demption of  and  in  said  mortgaged  premises." 
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8  Dtn.  Ch.  Pr..  1016;  1  Seton,  Decrees,  846. 
We  have  been  able  to  find  no  English  case 
where,  in  the  absence  of  frsud,  a  time  for  re- 
demption was  not  allowed  by  the  decree.  The 
subject  was  examined  by  Onaneellor  Kenl,\nlb 
bis  accustomed  fallness  of  research.  He  came 
to  the  conclusion  that  the  time  was  in  the  dis- 
cretion of  the  ChaneeUor,  and  to  be  regulated 
by  the  circumstances  of  the  particular  case ;  but 
he  nowhere  intimates  that  such  an  allowance 
could  be  entirely  withheld.  Perine  t.  Dunn,  4 
Johns.  Ch.,  140.  The  practice  in  Illinois  lain 
conformity  to  these  views.  Johnson  t.  Donnell, 
15  111.,  97.  In  the  light  of  these  authorities  we 
an  constrained  to  hold  the  decree  in  the  case 
before  as  fatally  defectire. 

There  is  snouer  point  upon  which  we  deem 
it  proper  to  remark  before  closing  this  opinion. 
It  was  urged  by  the  counsel  for  t£e  appellants, 
as  a  further  ground  of  reversal,  that  the  chil- 
dren of  Clark  and  wife,  who  are  alleged  to  be 
beneficiaries  under  the  trust  deed,  were  not  be- 
fore the  court.  It  does  not  appear  by  anything 
in  the  case  that  there  were  such  children  «n 
«M».  If  the  facts  were  as  alleged,  it  is  clear  that 
they  should  have  been  made  parties.  Other- 
wise their  right  to  redeem  could  not  be  taken 
away  by  the  decree.  A  decree  against  the 
trustee  alone  does  not,  in  such  a  case  as  this, 
bind  the  eealuU  que  trust.  OoUiiu  v.  Lofftus,  10 
Loeh,  S:  Calvert,  Parties,  121. 

7%  decree  ii  reverted,  and  the  eaute  wiU  be 
remanded  to  the  court  belino  for  further  proceed- 
it>fi  in  eanformity  U>  thii  opinion. 

ated-«6  U.  8,  838 ;  lOe  n.  8.,  Tl :  80  Kan.,  2S1. 


8AMDEL  B.  PAUL,  Hff.  in  Srr., 

V. 

COMMONWEALTH  OP  VIRGINIA. 

(See  8.  C,  8  WaU.,  18S-18S.) 

Oorporation.not  a  dtiien — tpeeialprivilegee  not  »e- 
eurediy  Oonititution — law  requiring  inturaTtee 
eompaniet  of  other  States  to  file  leeurity,  ii 
eomtitutumal. 

A  oorporatlon  ia  nota  oltizen  within  the  meaning 
of  that  provision  of  the  Constltutlon.wbioh  deolares 
Uiat  the  cttUens  of  each  State  sball  be  entitled  to 
alltbe  privlletres  and  Immunities  of  citizens  of  the 
Kveni  States. 

Special  privileeres  enjoyed  by  citizens  in  their  own 
States  are  not  secured  In  other  States  by  this  pro- 
TJstoQ,  such  as  grants  of  corporate  existence  and 
poweis. 

States  may  exclude  a  f  oreim  corporation  entirely 
or  they  may  exact  such  security  for  the  perform- 
SDoe  of  its  contracts  with  their  citizens  as,  in  their 
Judgment,  will  l>est  promote  the  public  interest. 

A  law  of  s  State  requiring  insurance  oompanies 
of  other  States  to  file  security  before  they  can  Issue 
poUdea  in  tlie  State,  is  constitutional. 

Such  law  does  not  conflict  with  the  provision  of 
the  Constitution,  that  Congress  shall  have  power 
to  regulate  commerce  among  the  several  States. 

[No.  189.] 
Arfoed  Oct.  It,  1869.        Decided  Not).  1,  1889. 


Svn.—StaU  HeenMsond  poioer  of  State  to  taxcnm- 
meru.  See  noU  to  Qlbbons  v.  Ogden,  K  IT.  8.  (9 
Wheat,).  1 ;  and  note  to  Brown  v.  Maryland,  26  V. 
a  02  WheaU,  41i). 

CUizeruMp  o/ eorporotlona  and  tAelr  atocfchotdets. 
Bee  note  to  Hope  Ins.  Co.  v.  Boardman,  8  U.  8.  (& 
Cruieh),  ST. 

"  Penmu  "  in  statute  ineludei  oorporatiotu ;  loheii 
deeiiKd  ettizene.  See  note  to  U.  S.  v.  Amedy,  il  D. 
8.aiWlieaU.3aZ. 

8ce  8  Wau..  U.  S.,  Book  19. 


IN  ERROR  to  the  Supreme  Court  of  Appeals 
for  the  State  of  Vir^nia. 

This  case  arose  in  the  Circuit  Court  for  the 
City  of  Petersburg,  in  the  State  of  Virginia, 
upon  a  presentment  made  \>j  a  grand  juiy 
against  the  plaintiff  in  error,  for  issuing  an  in- 
surance policy  without  a  license  required  by 
the  statutes  or  the  State.  Judgment  having  been 
^iven  against  the  defendant,  ae  filed  a  petition 
m  the  Supreme  Court  of  Appeals  of  Virginia, 
for  a  writ  of  tupertedea*. 

The  said  writ  of  tupertedttu  was  denied. 
Whereupon  the  defendant  sued  out  ttiie  writ  of 
error. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Me*sr».  J.  M.  Carlisle.  J.  D.  MePhmton, 
and  B,  R.  Cnrtis,  for  plaintiff  in  error: 

Such  legislation  was  expressly  forbidden  by 
the  Articles  of  Confederation,  by  which  (Art. 
4,  sec.  1),  it  is  provided,  that  "  The  better  to 
secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  the  States  in 
this-Union,  the  free  intiabitants,  etc.,  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
free  citizens  in  the  several  States,  *  *  *  and 
the  people  of  each  State  shall  have  free  ingrass 
and  egress  to  and  from  any  other  .State,  and 
shall  enjoy  therein  all  the  privileges  of  trade  • 
and  commerce  subject  to  the  same  duties,  im- 
positions and  restrictions  as  the  inhabitants 
thereof  respectively."    1  Stat,  at  L.,  4. 

2.  It  cannot  be  supposed  that  the  Constitu- 
tion was  intended  to  oe  leas  efficient  in  these 
respects  than  the  Articles  of  Confederation  Iiad 
been.  One  of  the  great  objects  was  to  secure  a 
more  perfect  Union.  The  defect  in  Article  4 
of  the  Confederation  was,  not  (hat  it  imposed 
too  great  restrictions  upon  the  powers  of  the 
States,  but  that  it  was  wholly  without  the  pro- 
tection and  support  of  a  supreme  Federal  power. 
The  want  of  a  power  to  regulate  commerce, 
not  only  with  foreign  nations,  but  among  the 
several  States,  is  stated  by  Story  to  have  men 
"One  of  the  leading  defects  of  the  Confeder»- 
tion,  and  probablv  as  much  as  any  one  cause 
conduced  to  the  fitablishment  of  the  Constitu- 
tion." 

Story,  Com.  Const,  sec.  1098;FederaU8t,Noe. 
4,  7.  11,  22. 

Accordingly,  we  find  the  whole  subject  cov- 
ered by  the  two  clauses  above  referred  to. 

Art.  4  guaranties  to  the  citizens  of  each  State 
all  the  privileges  and  immunities  of  citizens  in 
the  several  States,  omitting  to  specify  such 
privileges  as  applying  to  trade  and  commerce, 
such  specification  being  unnecessary,  because 
the  whole  subject  of  commerce  among  the 
several  States  was  expressly  and  exclusively 
granted  to  Congress  by  Art.  1,  sec.  8. 

Indeed  the  words  "  privile^  and  immuni- 
ties "  in  article  4  of  the  Constitution,  have  been 
held  to  include  the  right  of  exemption  from 
anv  higher  impositions  tlian  other  citizens  are 
liable  to. 

Corfield  v.  Owyofl,  4  Wash.  (C.  C),  871 ;  2 
Kent,  Com.,  72. 

8.  That  these  provisions  of  the  Virginia 
Statute  are  essentially  and  distinctly  a  regula- 
tion of  commerce  between  Virginia  and  other 
Slates,  can  only  be  denied  upon  the  idea  tliat 
the  business  of  insurance  is  not  comprehended 
by  the  term  "  commerce." 
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But  the  tenn ' '  commerce, "  as  used  in  the  C!oii> 
stitution,  has  been  authoritatively  construed  to 
hare  a  signiflcation  wide  enough  to  induce  all 
these  Bul^ects.  In  Oibbom  y.  Ogden,  9  Wheat., 
189,  (7AM7</i/»ttc0  Marshall  said:  "Commerce 
undoubtedly  is  trafiSc,  but  it  is  something  more; 
it  Is  intercourse.  It  describes  the  commercial 
intercourse  between  nations  and  parts  of  nations 
in  all  its  branches." 

loded,  the  right  to  sell  merchandise  and  the 
right  to  insure  it  would  seem,  in  the  nature  of 
things,  to  be  inseparable. 

In  AUmg  y.  Col.,  24  How.,  169.  174  (65  U. 
8.,  XVI.,  644,  646),  Chief  Jiutiee  Taney, 
speaking  of  a  tax  on  a  bill  of  lading,  uses  this 
language: 

"A  tax  or  duty  on  a  bill  of  lading,  though 
differing  iti  form  from  a  tax  on  the  article  ship- 
ped, is  in  substance  the  same  thing."  See  tluit 
opinion  pamm. 

In  Bk.  of  Augtuta  t.  Sarte,  18  Pet,  590, 
agencies  for  corporations  engaged  in  the  busi- 
ness of  insurance,  are  referrM  toas  "  usages  of 
trade  and  commerce." 

And  if  a  New  York  merchant  has  a  right  to 
establish  an  agencr  to  sell  his  goods  in  Virginia, 
it  would  seem  difficult  to  deny  to  that  agent  the 
ri^ht  to  effect  an  insurance  there  with  a  New 
'  York  company,  through  its  agent,  upon  equally 
favorable  terms  as  wita  a  Virginia  company. 

The  power  to  levy  a  tax  or  impose  a  burden 
or  restriction,  however  inconsiderable,  neces- 
sarily involves  the  power  absolutely  to  prohibit 
the  thing  so  taxed  or  restricted.  "  The  power 
to  tax  involves  the  power  to  destroy." 

MeCullochv.  Maryland,  4  Wheat.,  816.quoted 
by  Mr.  JtuHee  Miller,  in  CrandaU  v.  Nevada,  6 
Wall.,  46  (78  U.  8.,  XVIII.,  785). 

The  power  here  claimed  by  the  State  of  Vir- 
^nia,  therefore,  is  the  power  to  exclude  all 
companies,  not  incorporated  by  the  State  of 
Virginia,  from  trade  and  commerce  within  the 
State.  The  language  of  the  statute  is  not  "cor- 
porations," but  "companies." 

6.  But  if  the  statute  can  be  construed  to  ap- 
ply only  to  an  incorporated  company,  it  comes 
to  the  same  thing;  for  a  corporation  created  by 
the  laws  of  one  of  the  States  and  composed  of 
citizens  of  that  State  is  a  citizen  of  that  State 
within  the  meaning  of  the  Constitution.  R.  R. 
Co.  v.  Letton,  2  How..  497. 

And  such  is  the  rule  of  international  law. 

6.  In  no  view  of  iliis  statute  can  it  be  regard- 
ed as  a  police  regulation.  It  concerns  only  the 
exercise  of  a  business  not  onlv  lawful  and  per- 
mitted, but  encouraged.  It  does  not  at  all  con- 
cern the  manner  of  that  business,  but  only  the 
persons  who  shall  exercise  it  in  respect  of  their 
being  citizens  of  the  State  of  Virginia. 

7.  The  statute  in  question  is  a  regulation  of 
commerce  between  Virginia  and  the  other 
States  in  the  Union,  upon  a  subject  which  must 
in  its  nature  be  exclusively  federal. 

Mesin.  C.  Roblaaon  and  Thai.  R.  Bowdtn, 
for  defendant  in  error: 

This  is  a  personal  tax  Imposed  upon  the  per- 
son who  acts  as  the  agent  of  a  foreign  insurance 
company  within  the  State,  and  is  not  a  tax  im- 
posed upon  such  foreign  insurance  company. 

No  question  was  maide  by  the  pleadings,  as 
appears  in  the  record,  which  give  this  court 
jurisdiction,  in  this  case,  and  without  which  it 


has  been  frequently  decided  this  court  has  no 
jurisdiction. 

MiUer  v.  NiehoO*.  4  Wheat.,  311 ;  Crowett  v, 
Randall,  10  Pet..  868;  Bank  v.  Sharp,  6  How.. 
301;  and  Baldmn  y.  Payne,  6  How.,  832;  and 
R.  R.  Bkg.  Go.  v.  MarthM,  18  How..  165. 

If  this  is  to  be  regarded  as  a  civil  case,  it 
could  not  have  been  stayed  or  reversed  after 
verdict  for  any  defect,  imperfection  or  omission 
in  the  pleadings,  which  could  not  be  resided 
on  demurrer,  or  for  any  other  defect,  imper- 
fection or  omission  which  might  have  been 
taken  advantage  of  on  a  demurrer  or  answer, 
but  was  not  so  taken  advantaere  of. 

See,  Code,  Va.,  1860,  ch.  181,  sec.  8,  p.  748. 
If  It  be  considered  a  criminal  case,  the  Act  of 
the  Legislature  of  Virginia  is  equally  clear  that 
"  Judgment  in  any  criminal  case  after  a  ver- 
dict, shall  not  be  arrested  nor  reversed  upon 
any  exception  to  the  indictment  of  other  accu- 
sation, if  the  offense  be  charged  therein  with 
sufficient  certainty  for  judgment  to  be  givea 
thereon,  according  to  the  verv  right  of  the 
case."  Code,  Va..  1860.  ch.  307",  sec.  13.  832. 

Samuel  B.  Paul  could  not  act  as  the  agent  of 
these  companies  in  Virginia  until  they  tiad 
complied  with  the  laws  of  the  State  of  Virginia. 
They  had  no  existence  in  that  State.  This  court 
has  frequently  decided  that  a  corporation  is  a 
mere  legal  entity,  and  can  have  no  legal  exist- 
ence outside  of  the  dominion  of  the  State  by 
which  it  is  created. 

Bk.  ofAugutta  v.  EarU,  13  Pet.,  519;  Om. 
Drawbridge  v.  Shepherd.  20  How..  227  (61  D. 
S.,  XV.,  896);  R.  R.  Co.  v.  Wheeler.  1  Black, 
286  (66  U.  8.,  XVII.,  130). 

Judge  Samuels  delivered  the  unanimous  opin- 
ion of  the  Court  of  Appeals  of  Virginia,  in  the 
case  of  Slaughter  v.  Commonweaith,  18  Oratt.. 
767.  We  think  the  cases  referred  to  by  him 
fully  sustain  the  decision  of  the  Court  of  Ap- 
peals in  afiBrming  the  judgments  of  the  courts 
below,  and  rely  upon  it  in  this  case  as  a  full 
and  complete  answer  to  the  argument  of  the 
appellant  in.this  case. 

Mr.  Justiee  Field  delivered  the  opinion  of 
the  court : 

An  Act  of  the  Legislature  of  Virginia,  passed 
on  the  8d  of  February,  1866,  provides  that  do 
insurance  company  not  incorporated  under  the 
laws  of  that  State,  shall  carry  on  its  business 
within  the  State  without  previously  obtaining 
a  license  for  that  purpose;  and  that  it  shall  not 
receive  such  license  until  it  has  deposited  with 
the  Treasurer  of  the  State,  bonds  of  a  specified 
character  to  an  amount  varying  from  fSO.OOO 
to  $50,000,  according  to  the  extent  of  the  cap- 
ital employed. 

A  subsequent  Act,  passed  during  the  same 
month,  declares  that  no  person  shall,  wiihout  a 
license  authorized  by  law,  act  as  agent  for  any 
foreign  insurance  company,  under  a  penalty  of 
not  lees  than  $60,  nor  exceeding  $500,  for  each 
offense;  and  Uiat  every  person  offering  to  issue 
or  making  any  contract  or  policy  of  insurance 
for  any  company  created  or  incorporated  else- 
where than  in  the  State,  shall  be  regarded  as  an 
agent  of  a  foreign  company. 

In  May,  1866,  the  defendant,  a  resident  of 
the  State  of  Virginia,  was  appointed  agent  of 
several  insurance  companies  incorporated  in 
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the  State  of  Xew  York,  to  carry  on  the  general 
bosineas  of  insurance  a^inst  fire;  and  in  pur- 
nuance  of  the  law  of  Virginia,  he  filed  with  the 
auditor  of  public  accounts  of  the  State  bis  au- 
thority from  the  companies  to  act  as  their 
agent.  He  then  applied  to  the  proper  of9cer 
of  the  district  for  a  license  as  such  agent  with- 
in the  State,  offering  at  the  time  to  comply 
with  all  the  requirements  of  the  statute  respect- 
ing foreign  insurance  companies,  including  a 
tender  of  the  license  tax,  excepting  the  provis- 
ions requiring  a  deposit  of  bonds  with  the 
Treasurer  of  the  State,  and  the  production  to 
the  officer  of  the  Treasurer's  receipt.  Wilh 
these  provisions  neither  he  nor  the  companies 
represented  by  him  complied,  and  on  that 
ground  alone,  the  license  was  refused.  Not- 
withstanding this  refusal,  the  defendant  un- 
dertook to  act  in  the  State  as  agent  for  the 
New  York  companies  without  any  license,  and 
oSered  to  issue  policies  of  insurance  in  their 
behalf,  and  in  one  instance  did  issue  a  policy  in 
their  name  to  a  citizen  of  Virginia.  For  this 
violation  of  the  statute  he  was  indicted  and 
convicted  in  the  Circuit  Court  of  the  City  of 
Petersburg,  and  was  sentenced  to  pay  a  fine  of 
fSO.  On  error  to  the  Supreme  Court  of  Ap- 
peals of  the  State,  this  judgment  was  affirmed, 
and  the  case  is  brought  to  this  court  under  the 
2Sth  section  of  the  Judiciary  Act. 

The  corporators  of  the  several  insurance 
companies  were  at  the  time,  and  still  are,  citi- 
zena  of  New  Yorlt,  or  of  some  one  of  the  States 
of  the  Union  other  than  Virginia.  And  the 
buanesB  of  insurance  was  then,  and  still  is,  a 
lawful  business  in  Virginia,  and  might  then 
and  atill  may  be  carried  on  by  all  resident  citi- 
zens of  the  State,  and  by  insurance  companies 
incorporated  by  the  State,  without  a  deposit  of 
bonds,  or  a  deposit  of  any  kind,  with  any  offi- 
cer of  the  Commonwealth. 

On  the  trial  in  the  court  below,  the  validity 
of  the  discriminating  provisions  of  the  Statute 
of  Virginia  between  her  own  corporations  and 
corporations  of  other  States  was  assailed.  It 
was  contended  that  the  statute  in  this  particu- 
lar was  in  conflict  with  that  clause  of  die  Con- 
stitution which  declares  that  "  The  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several 
States,"  and  tiie  clause  which  declares  that 
Congress  shall  have  power  "to  regulate  com- 
merce vrith  foreign  nations  and  among  the  sev- 
en! StiUes."  The  same  grounds  are  urged  in 
this  court  for  the  reversal  of  the  judgment. 

The  answer  which  readily  occurs  to  the  ob- 
jection founded  upon  the  first  clause  consists 
in  the  fact  that  corporations  are  not  citizens  with- 
in its  meaning.  The  term  "  citizens  "  as  there 
used  applies  only  to  natural  persons,  members 
of  the  body  politic,  owing  allegiance  to  the 
State,  not  to  artificial  persons  created  by  the 
Le^slature,  and  possessing  only  the  attributes 
wmch  Uie  Legislature  has  prescribed.  It  is  true 
that  it  has  been  held  that  where  contracts  or 
ri^ta  of  property  are  to  be  enforced  by  or 
'against  corporations,  the  courts  of  the  United 
States  will,  for  the  purpose  of  maintaining  ju- 
risdiction, consider  the  corporation  as  repre- 
senting citizens  of  the  State  under  the  laws  of 
which  it  is  created,  and  to  this  extent  will 
treat  a  corporation  as  a  citizen  within  the 
clause  of  the  Constitution  extending  the  judi- 
BeeSWAU.. 


cial  power  of  the  United  States  to  controversies 
between  citizens  of  different  States.  In  the 
early  cases  when  this  question  of  the  right  of 
corporations  to  litigate  in  the  courts  of  the 
United  States  was  considered,  it  was  held  that 
the  right  depended  upon  the  citizenship  of  the 
members  of  the  corporation,  and  its  proper 
averment  in  the  pleadings.  Thus,  in  the  case 
of  E&pe  III*.  Co.  V.  Boardman,  5  Cranch,  57, 
where  the  company  was  described  in  the  decla- 
ration as  "  a  company  legally  incorporated  by 
the  Legislati^re  of  t^e  State  of  Rhode  Island 
and  Providence  Plantations,  and  Established  at 
Providence,'^  the  judgment  was  reversed  be- 
cause there  was  no  averment  that  the  members 
of  the  corporation  were  citizens  of  Rhode 
Island,  the  court  holding  that  'aa  aggregate 
corporation  as  such  was  not  a  citizen  within 
the  meaning  of  the  Constitution. 

In  later  cases  this  ruling  was  modified,  and 
it  was  held  that  the  members  of  a  corporation 
would  be  presumed  to  be  citizens  of  the  State 
in  which  the  corporation  was  created,  and 
and  where  alone  it  had  any  legal  existence, 
without  any  special  averment  of  such  citizen- 
ship, the  averment  of  the  place  of  creation  and 
business  of  the  corporation  being  sufficient; 
and  that  such  presumption  could  not  be  con- 
troverted for  the  purpose  of  defeating  the  juris- 
diction of  the  court  LouisviUe  B.  B.  Co.  v. 
LeUon.  2  How.,  497;  MarthaU  v.  Bait,  and 
0.  B  R.  Co..  16  How.,  814;  Covington  Draw- 
bridge Co.  V.  Shepherd,  20  How.,  283  [81  U.  S., 
XV.,  898];  Ohio  and  Miu.  R.  R.  Co.  v.  WheeUu; 
1  Black,  297  [66  U.  S.,  XVII.,  188]. 

But  in  no  case  which  has  come  under  our 
observation,  either  in  the  state  or  Federal 
Courts,  has  a  corporation  been  considered  a 
citizen  within  the  meaning  of  that  provision  of 
the  Constitution  which  declares  that  the  citi- 
zens of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the 
several  States.  In  Bank  of  Augutta  v.  Bkirle, 
18  Pet., 586,  the  question  arose  whether  a  bank, 
incorporated  by  the  laws  of  Georgia,  with  a 
power,  among  other  things,  to  purchase  bills 
of  exchange,  could  lawfully  exercise  that 
power  in  the  State  of  Alabama;  and  it  was 
contended,  as  in  the  case  at  bar,  that  a  corpo- 
ration, composed  of  citizens  of  other  States, 
was  entitled  to  the  benefit  of  that  provision, 
and  that  the  court  should  look  beyond  the  Act 
of  Incorporation  and  see  who  were  its  mem- 
bers, for  the  purpose  of  affording  them  its  pro- 
tection, if  found  to  be  citizens  of  other  States, 
reference  being  made  to  an  early  decision  upon 
the  right  of  corporations  to  litigate  in  the  Fed- 
eral Courts  in  support  of  the  position.  ButUie 
court,  after  expressing  approval  of  the  decision 
referred  to  {Bank  of  U.  S.  v.  Beveaux,  5  Cranch, 
61),  observed  that  the  decision  was  confined  in 
express  terms  to  a  question  of  jurisdiction; 
that  the  principle  had  never  been  carried  fur- 
ther, and  that  it  had  never  been  supposed  to 
extend  to  contracts  made  by  a  corporation,  es- 
pecially in  another  sovereignty  from  that  of  its 
creation:  that  if  the  principle  were  held  to  em- 
brace contracts,  and  the  members  of  a  corpo- 
ration were  to  be  regarded  as  individuals  car- 
rying on  business  in  the  corporate  name  and, 
therefore,  entitled  to  the  privileges  of  citizens 
they  must  at  the  same  time  take  upon  them- 
selves the  liabilities  of  citizens,  and  be  bouml 
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by  their  contracts  in  like  manner;  that  the  re- 
suit  would  be  to  make  the  corporation  a  mere 
partnership  in  business  with  the  individual  li- 
ability of  each  stockholder  for  i^l  the  debts  of 
the  corporation ;  that  the  clause  of  the  Consti- 
tution could  never  have  intended  to  give  citi- 
zens of  each  State  the  privileges  of  citizens  in 
the  several  States,  and  at  the  same  time  to  ex- 
empt them  from  the  liabilities  attendant  upon 
the  exercise  of  such  privileges  in  those  States; 
that  this  would  be  to  give  the  citizens  of  other 
States  higher  and  greater  privi|^go9  than  are 
enjoyed  by  citizens  of  the  State  itself,  and 
would  deprive  each  State  of  all  ccAtrol  over  the 
extent  of  corporate  franchises  proper  to  be 
granted  therein.  "It  is  impossible,"  continued 
the  court,  "  upon  any  sound  principle,  to  give 
such  a  construction  to  the  article  in  question. 
Whenever  a  corporation  makes  a  contract  it  is 
Uie  contract  of  the  legal  entity,  the  artificial 
being  created  by  the  charter,  and  not  the  con- 
tract of  the  individual  members.  The  only 
rights  it  can  claim  are  the  rights  which  are 
given  to  it  in  that  clutracter,  and  not  the  rights 
which  belong  to  its  members  as  citizens  of  a 
State." 

It  was  undoubtedly  the  object  of  the  clause 
in  question  to  place  the  citizens  of  each  State 
upon  the  same  footing  with  citizens  of  other 
States,  so  far  as  the  advantages  resulting  from 
citizenship  in  those  States  are  concerned.  It 
relieves  them  from  the  disabilities  of  alienage 
in  other  States;  it  inhibits  discriminating  leg- 
islation against  them  bv  other  States;  it  gives 
them  the  right  of  free  ingress  into  other  States, 
and  egress  from  them;  It  insures  to  them  in 
other  States  the  same  freedom  possessed  by  the 
citizens  of  those  States  in  the  acquisition  and 
enjoyment  of  property  and  in  the  pursuit  of 
happiness;  and  it  secures  to  them  in  other 
States  the  eiiual  protection  of  their  laws.  It 
has  been  justly  said  that  no  provision  in  the 
Constitution  has  tended  so  strongly  to  consti- 
tute the  citizens  of  the  United  States  one  people 
as  this.    Lemmon  v.  Ptop2«,  20  N.  Y.,  607. 

Indeed,  without  some  provision  of  the  kind 
removing  from  the  citizens  of  each  State  the 
disabilities  of  alienage  in  the  other  States,  and 
giving  them  equality  of  privilege  with  citizens 
of  those  States,  the  Kepublic  would  have  con- 
stituted little  more  than  a  league  of  States;  it 
would  not  have  constituted  the  Union  which 
now  exists. 

But  the  privileges  and  immunities  secured  to 
citizens  of  each  State  in  the  several  States,  by 
the  provision  in  question,  are  those  privileges 
and  immunities  which  are  common  to  the  citi- 
zens in  the  latter  States  under  their  Constitu- 
tion and  laws  by  virtue  of  their  being  citizens. 
Special  privileges  enjoyed  by  citizens  in  their 
own  States  are  not  secured  in  other  States  by 
this  provision.  It  was  not  intended  by  the 
provision  to  give  to  the  laws  of  one  State  any 
operation  in  other  States.  They  can  have  no 
such  operation,  except  by  the  permission,  ex- 
press or  Implied,  of  those  States.  The  special 
privileges  which  they  confer  must,  therefore, 
be  enjoyed  at  home,  unless  the  assent  of  other 
States  to  their  enjoyment  therein  be  given. 

Now,  a  grant  of  corporate  existence  is  a 
grant  of  special  privileges  to  the  corporators, 
enabling  them  to  act  for  certain  designated 
purposes  as  a  single  individual,  and  exempting 
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them  (unless  otherwise  specially  provided)  from 
individual  liabilitv.  The  corporation  being  the 
mere  creation  of  local  law,  can  have  no  u^al 
existence  beyond  the  limits  of  the  sovereignty 
where  created.  As  said  by  this  court  in  Bank 
of  Auguita  v.  Barle,  "  It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty."  The  recognition  of  its 
existence  even  by  other  States,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  upon  the  comity  of  those  States — a 
comity  which  is  never  extended  where  the  ex- 
istence of  the  corporation  or  the  exercise  of  its 
powers  are  prejudicial  to  their  interests  or  re- 
pugnant to  their  poli(^.  Having  no  absolute 
right  of  recognition  m  other  States,  but  de- 
pending for  such  recognition  and  the  enforce- 
ment of  its  contracts  upon  their  assent,  it  fol- 
lows, as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  conditions 
as  those  States  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation  en- 
tirelv;  they  may  restrict  its  business  to  par- 
ticular localities,  or  they  may  exact  such  se- 
curity for  the  performance  of  its  contracts  with 
their  citizens  as  in  their  judgment  will  best 
promote  the  public  interest.  The  whole  mat- 
ter rests  in  their  discretion. 

If,  on  the  other  hand,  the  provision  of  the 
Constitution  could  be  construed  to  secure  to 
citizens  of  each  State  in  other  States  the  pe- 
culiar privlleees  conferred  by  their  laws,  an 
extraterritorial  operation  would  be  given  to 
local  legislation  utterly  destructive  of  the  in- 
dependence and  the  harmony  of  the  States.  At 
the  present  day  corporations  are  multiplied  to 
an  almost  indefinite  extent.  There  is  scarcely 
a  business  pursued  requiring  the  expenditure  of 
large  capital,  or  the  union  of  large  numbers, 
that  is  not  carried  on  by  corporations.  It  is 
not  too  much  to  say  that  the  wealth  and  busi- 
ness of  the  country  are  to  a  great  extent  con- 
trolled by  them.  And  if,  when  composed  of 
citizens  of  one  State,  their  corporate  powers 
and  franchises  could  be  exercised  in  other 
States  without  restriction,  it  is  easy  to  see  that, 
with  the  advantages  thus  possessed,  the  moat 
importitnt  business  of  those  States  would  sood 
pass  into  their  hands.  The  principal  business 
of  every  State  would,  in  fact,  be  controlled  by 
corporations  created  by  other  States. 

If  the  right  asserted  of  the  foreign  corpora- 
tion, when  composed  of  citizens  of  one  State, 
to  transact  business  in  other  States  were  even 
restricted  to  such  business  as  corporations  of 
those  States  were  authorized  to  transact,  it 
would  still  follow  that  those  States  would  be 
unable  to  limit  the  number  of  corporations 
doing  business  therein.  They  could  not  charter 
a  company  for  any  purpose,  however  restricted, 
without  at  once  opening  the  door  to  a  flood  of 
corporations  from  other  States  to  engage  in  the 
pursuits.  They  could  not  repel  an  intruding 
corporation,  except  on  the  conaition  of  refusing 
incorporation  for  a  similar  purpose  to  their  own 
citizens;  and  yet  it  might  be  of  the  highest 
public  interest  that  the  number  of  corporations 
in  the  Slate  should  be  limited;  that  they  should 
be  required  to  give  publicity  to  their  transac- 
tions; to  submit  their  affaire  to  proper  exami- 
nation; to  be  subject  to  forfeiture  of  their  cor- 
porate rights  in  case  of  mismanagement,  and 
that  their  ofiScera  should  be  held  to  a  strict  ac- 
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countability  for  the  manner  in  which  Uie  busi- 
nees  of  the  corporations  is  managed,  and  be 
liable  to  sumnuuy  removal. 

"It  is  impossible,"  to  repeat  the  language  of 
this  court  in  Bk.  of  Augiuta  ▼.  Ekirle,  13  Pet., 
586,  "  upon  any  sound  principle,  to  give  such 
a  construction  to  the  article  in  question  " — a 
construction  wliich  would  lead  to  results  like 
these. 

We  proceed  to  the  second  objection  urged  to 
the  validity  of  the  Vh-ginia  Statute,  which  is 
founded  upon  the  commercial  clause  of  the 
Constitution.  It  is  undoubtedly  true,  as  stated 
by  counsel,  that  the  power  conferred  upon 
Congress  to  regelate  commerce  includes  as  well 
commerce  carried  on  bv  corporations  as  com- 
merce carried  on  by  individuals.  At  the  time 
of  the  formation  of  the  Constitution  a  large 
part  of  the  commerce  of  the  world  was  carried 
on  by  corporations.  The  East  India  Company, 
the  Hudson's  Bay  Company,  the  Hamburgh 
Company,  the  Levant  Company  and  the  Vir- 
ginia Company  may  be  named  among  the 
many  corporations  then  in  existence  which  ac- 
quired, from  the  extent  of  their  operations, 
celebrity  throughout  the  commercial  world. 
This  state  of  facts  forbids  the  supposition  that 
iwas  intended  in  the  grant  of  power  to  Con- 
gress to  exclude  from  its  control  the  commerce 
of  corporations.  The  language  of  the  grant 
makes  iw>  reference  to  the  instrumentalities  by 
which  commerce  may  be  carried  on ;  it  is  gen- 
eral, and  includes  alike  commerce  by  individ- 
uals, putnenhips,  associations  and  corpora- 
tions. 

There  is,  therefore,  nothing  in  the  fact — that 
the  insurance  companies  of  New  York  are  cor- 
porations— to  impair  the  force  of  the  argument 
of  counsel.  The  defect  of  the  argument  lies  in 
the  character  of  their  business.  Issuing  a 
policy  of  insurance  is  not  a  transaction  of  com- 
merce. The  policies  are  simple  contracts  of 
indemnity  against  loss  by  fire,  entered  into  be- 
tween the  corporations  and  the  assured,  for  a 
consideration  paid  by  the  latter.  These  con- 
tracts are  not  articles  of  commerce  in  any 
proper  meaning  of  the  word.  They  are  not 
sabtecta  of  trade  and  barter  offered  in  the 
market  as  something  having  an  existence  and 
value  independent  of  the  parties  to  them. 
They  are  not  commodities  to  be  shipped  or  for- 
warded from  one  State  to  another,  and  then  put 
ap  for  sale.  They  are  like  other  personal  con- 
tracts between  parties  which  are  completed  by 
their  signature  and  the  transfer  of  the  consid- 
eration. Such  contracts  are  not  inter-state 
transactions,  though  the  parties  may  be  domi- 
ciled in  different  States.  The  policies  do  not 
take  effect — are  not  executed  contracts — until 
delivered  by  the  agent  in  Virginia.  They  are, 
then,  local  transactions,  and  ate  governed  by 
the  local  law.  They  do  not  constitute  a  part 
of  the  commerce  between  the  States  any  more 
than  a  contract  for  the  purchase  and  sale  of 
goods  in  Virginia  by  a  citizen  of  New  York 
whilst  in  Virginia  would  constitute  a  portion  of 
such  commerce. 

In  Naihan  v.  La.fi  How.,  73,  this  court  held 
that  a  law  of  that  State  imposing  a  tax  on 
money  and  exchange  brokers,  who  dealt  en- 
tirely in  the  purchase  and  sale  of  foreign  bills 
of  exchange  was  not  in  conflict  with  the  con- 
stitutional power  of  Congress  to  regulate  com- 
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merce.  The  Individual  thus  using  his  money 
and  credit,  said  the  court,  "  is  not  engaged  in 
commerce,  but  in  supplying  an  instrument  of 
commerce.  He  is  less  connected  with  it  than 
the  shipbuilder,  without  whose  labor  foreign 
commerce  could  not  be  carried  on."  And  the 
opinion  shows  that,  although  instruments  of 
commerce,  they  are  the'  subjects  of  state  regu- 
lation and,  Inferentially,  that  they  may  be  sub- 
jects of  direct  state  taxation. 

"  In  determining,"  said  the  court,"  on  the  nat- 
ure and  effect  of  a  contract,  we  look  to  the 
lex  lad  where  it  was  made,  or  where  it  was  to 
be  performed.  And  bills  of  exchange,  foreign 
or  domestic,  constitute,  it  would  seem,  no  ex- 
ception to  this  rule.  Some  of  the  States  have 
adopted  the  law  merchant;  others  have  not. 
The  time  within  which  a  demand  must  be 
made  on  a  bill,  a  protest  entered,  and  notice 
given,  and  the  dami^es  to  be  recovered,  vary 
with  the  usages  and  legal  enactments  of  the 
different  States.  These  laws,  in  various  forms 
and  in  numerous  cases,  have  l)een  sanctioned 
by  this  court."  And  again:  "Por  the  pur- 
poses of  revenue,  the  Federal  Oovemment  has 
taxed  bills  of  excliange,  foreign  and  domestic, 
and  promissory  notes,  whether  issued  by  indi- 
viduals or  banks.  Now,  the  Federal  Govern- 
ment can  no  more  regulate  the  commerce  of  a 
State  than  a  State  can  regulate  the  commerce 
of  the  Federal  Government;  and  domestic  bills 
or  promissory  notes  are  as  necessary  to  the 
commerce  of  a  State  as  foreign  bills  to  the  com- 
merce of  the  Union.  And  if  a  tax  on  an  ex- 
change broker  who  deals  in  foreign  bills  be  a 
regulation  of  foreign  commerce,  or  commerce 
among  the  States,  much  more  would  a  tax  upon 
state  paper,  by  Congress,  be  a  tax  on  the  com- 
merce of  a  State." 

If  foreign  bills  of  exchange  may  thus  be  the 
subject  of  state  regulation,  much  more  so  may 
contracts  of  insurance  against  loss  by  fire. 

We  perceive  nothing  in  the  Statute  of  Vir- 
ginia which  conflicts  with  the  Constitution  of 
the  United  States;  and  the  judgment  of  the 
Supreme  Court  of  Appeals  ol!^  that  State  must, 
therefore,  be  affirmed. 

Ordered  aeeordinffiy. 

CIted-lO  WalU  41S,  B78;  12  WaU.,  480;  18  WaU., 
283;  16  WaU.,  76.88;  20  Wall..  16S,  468  ;  »lI7.S.,BaB; 
96  U.  8..  IS,  19,  21.  183;  96  U.S.,  40T;  100  U.  S.,  96:  104 
U.S.,  11;  106U.  S.,  121,836.  643;  108  U.S.,  4T,  637; 
8  Bias.,  482;  6  Btm.,  423; TBIgs.,  84;  1  Wood,  87;  11 
Bank.  Reg.,  172 ;  13  Bank.  Rmt.,  SO ;  9  Blatobf .,  264 ;  U 
BlatobrTaM:  I  MoCrary,  m;  8  Hughes,  18,  19;  1 
Huerbes,  600 ;  4  ClifT.,  604 ;  4  DIU.,  289 :  3  Sawy .,  220 ; 
47  Ind.,  617;  16:Kan.,  636;  87  Pa.  St.,  182, 183;  8  Am. 
Rep.,  222  (20  Grat.,  614);  4  Am.  Rep.,  606(21  Miob., 
S80) ;  8  Am.  Rep.,  828  (66  III.,  90) ;  8  Am.  Bep.,  TOS 
a  Nev..  140)  9  Am.  Rep.,  121  (24  Mlcb.,  166) :  ll  Am. 
Rep.,  686  (30  Wla.,  503)1 ;  IB  Am.  Bep.,  634  (67  III..  671); 
22  Am.  Rep.,  701  (40  Wis.,  176) ;  38  Am.  Rep.,  849  (71 
Me.,  614) ;  44  Am.  Rep.,  388  (82  N.  T.,  826) ;»  O.  St., 
218. 


JACK  THORINGTON,  Appt.. 

e. 

WILLIAM  B.  SMITH  and  JOHN  H.  HART- 
LEY. 

'  (See  8.  C,  8  Wall,  1-14,) 
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Praet  %m»  to  be  paid  in — effeet  of  evidewt— 
amovnt  of  reeottry. 

A  COD  tract  for  the  payment  of  C!onf  ederate  notes, 
made  durlns  the  late  rebellion  between  parties 
resldlngr  witnln  the  so  called  Confederate 8tates,oan 
be.enforoed  in  the  courts  of  the  United  States. 

be  /oeto  government  is  when  the  unsurpinerRor- 
emment  expels  the  regrular  authorities  from  their 
customary  seats  and  functions,  and  establishes  i^ 
self  in  their  place,  and  so  becomes  the  actual  froy- 
ernment  of  a  country. 

Under  certain  limitations,  obllKStlODS  assumed  by 
It  in  behalf  of  the  coun  try  or  otherwise  will,  In  (ren- 
eral,  be  respected  by  the  grovemment  de  jure  when 
restored. 

The  rights  and  obligations  of  a  belligerent  were 
conceded  to  the  Confederate  Goyemment  very 
soon  after  the  war  began. 

Confederate  notes  must  be  regarded  as  a  currency, 
imposed  on  th&oommunity  by  irresistible  force. 

TbSa  currency  must  be  considered  in  courts  of 
law  in  the  same  light  as  if  it  had  been  Issued  by  a 
foreign  government,  temporarily  occupying  a  part 
of  the  territory  of  the  United  States. 

Bvidence  can  be  received  to  prove  that  a  promise, 
made  In  one  of  the  Insurgent  States,  and  expressed 
to  be  for  the  payment  of  dollars,  was  In  fact  made 
for  the  payment  of  Confederate  notes. 

Such  evidence  does  not  modify  nor  alter  the  con- 
tract. It  simply  explains  an  ambiguity,  which,  un- 
der the  general  rules  of  evidence,  may  be  removed 
byparol  evidence. 

The  party  entitled  to  be  paid  in  Confederate  dol- 
lars can  recover  their  actual  value  at  the  time  and 
place  of  the  contract,  in  lawful  money  of  the  Unit- 
ed States. 

[No.  112.] 

Argued  Mar.  18  and  Oct.  6,  186S.  Decided  Nov. 

1,  1869. 

APPGA.L  from  the  District  C!ourt  of  the  Unit- 
ed States  for  the  Middle  District  of  Ala- 
bama. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  to  enforce  a  vendor's  lien. 
Judgment  having  been  given  for  the  defendants, 
the  plaintiff  took  an  appeal  to  this  court. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Meetr*.  W.  P.  Chilton  and  P.  PhUlips,  for 
appellant : 

Parol  evidence  of  an  oral  agreement  alleged 
to  have  been  made  at  the  time  of  the  drawing, 
making,  or  indorsing  of  a  bill  or  note,  cannot 
be  permitted  to  vary,  qualify,  contradict,  add 
to  or  subtract  from  the  absolute  terms  of  a  writ- 
ten contract. 

3  Pars.,  N.  &  B.,  501;  Saugh  v.  Rameey,  4 
T.  B.  Mon.,  155;  Pack  v.  TJumm,  18  8m.  & 
M.,  11;  WiUiam  v.  Beazley.SJ.  J.  Marsh.,  577; 
Morton  t.  Welle.  1  Tyler,  383;  Boane  v.  Oreen. 
24  Ark.,  212;     Galena  Int.  Co.  v.  Kupfer.  28 


ni.,  834;  Mar.  In*.  0>  v.  Tineher,  80  in.„402: 
Morrie  v.  Edvarde,  1  Ohio,  189;  Bmith  y.  Jef- 
frye,  16  Mees.  &  W.,  661 ;  Thompeon  t.  Bloan, 
23  Wend.,  71. 
The  contract  was  neither  immoral  nor  ilIq;mL 
Hodgeony.  Temple,  6  Taunt.,  181;  Dater  ▼. 
Earl,  8  Gray,  482;  Holman  v.  johruon,  Cowp., 
341;  Orehardv.  Htighee.  1  Wall.,  76  (68  U.  8., 
XVII.,  561). 
(No  counsel  appeared  for  appellee.) 

Mr.  GhitfJuttiee  CluMe  delivered  the  oinn- 
ion  of  the  court: 

This  is  a  bill  in  equity  for  the  enforcement  of 
a  vendor's  lien. 

It  is  not  denied  that  Smith  and  Hartley  pur- 
chased Thorington's  land,  nor  that  they  exe- 
cuted to  him  their  promissory  note  for  ^ut  of 
the  purchase  money,  as  set  forth  in  his  bill;  nor 
that  if  there  were  nothing  more  in  the  case,  he 
would  be  entitled  to  a  decree  for  the  amount  of 
the  note  and  interest,  and  for  the  sale  of  the 
land  to  satisfy  the  debt. 

But  it  is  insisted,  by  way  of  defense,  that  the 
negotiation  for  the  purchase  of  the  land  took 
place,  and  that  the  note  in  controversy,  payable 
one  day  after  date,  was  made  at  Montgomeiy 
in  the  State  of  Alabama,  where  all  the  parties 
redded,  in  November,  1864,  at  which  time  the 
authority  of  the  United  States  was  excluded 
from  that  portion  of  the  State,  and  the  only 
currency  in  use  consisted  of  Ck>nfedeiate  treas- 
ury notes,  issued  and  put  in  circulation  by  the 
persons  exercising  the  ruling  power  of  the  States 
m  ret)ellion,  known  as  the  Confederate  Gk)vem- 
ment. 

It  was  also  insisted  that  the  land  purchased 
was  worth  no  more  than  $3, 000  in  lawful  money : 
that  the  contract  price  was  $46,000;  that  this 
price,  b^  the  agreement  of  the  parties,  was  to 
be  paid  in  Confederate  notes;  $35,000  was  act- 
ually paid  in  those  notes:  and  that  the  note 
given  for  the  remaining  $10,000  was  to  Ite  dis- 
charged in  the  same  manner;  and  it  is  cltumed, 
on  this  state  of  facts,  that  the  vendor  is  entitled 
to  no  relief  in  a  court  of  the  United  States. 

And  this  claim  was  sustained  in  the  court  be- 
low, and  the  bill  was  dismissed. 

The  questions  before  us  upon  this  appeal  are 
these:  . 

(1)  Can  a  contract  for  the  payment  of  Con- 
federate notes,  made  during  the  late  rebellion, 
between  parties  residing  within  the  so  called 


NoTB.— Controcts  payable  in  Confederate  noted ; 
tender  nf. 

Contracts  made  within  Confederate  States,  dur- 
ing the  war,  stipulating  for  payment  in  Confeder- 
ate notes,  are  valid  if  not  made  In  aid  of  the  war, 
and  payment  In  tbo  agreed  currency  is  a  good  dis- 
charge of  the  contract.  Hanauer  v.  Woodruff,  83 
U.  8.  (16  Wall.;,  438  :  PetUB  v.  Campbell.  47  Ga.,  696 ; 
Kodgers  v.  Baes,  40  Trz.,  H06 ;  Wllcoxen  v.  Reynolds, 
4SAIa.,6a>;  Hale  v.  Wilkinson,  21  Oratt.,  76;  Cole- 
man V.  Wlngfleld,  4  Helsk.,  18S;  Bond  v.  Perkins,  4 
Heisk.,  384;  Ritchie  v.  Sweet.  32  Tex.,  333;  S.  C.,6 
Am.  Rep.,  246 ;  Berry  v.  Bellows,  30  Ark.,  198 :  Mer- 
cer V.  wigging,  74  N.C.,41t;  MoPherson  v.  Lynah, 
14  Rich.  Eq.,  121. 

Tender  of  Confederate  money  of  no  avail  In  pay- 
ment, though  such  money  was  the  circulating  cur- 
rency in  the  community  at  the  time.  Graves  v.  Har- 
d>'8ty,  19  La.  Ann.,  188;  Parker  v.  Broas,  20  La.Ann., 
107. 

It  was  held  In  North  Carolina  that  a  tender.  In 
1863,  of  Confederate  money  at  its  nominal  value  In 
payment  of  a  note  due  in  I8ST,  was  not  a  legal  ten- 
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der  for  any  purpose.  Love  v.  Johnston,  72  N.  C, 
416;  Tate  v.  Smith,  70  N.  Car..6l<6. 

Held  In  Alabama  that "  dollars  "  Is  prima  facie  to 
be  construed  lawful  money  of  the  U.  8.  Wiicoxea 
V.  Reynolds,  48  Ala.,  629;  Taunton  v.  Holnniah,  4S 
Ala.,  619 ;  but  see  MezeLx  v.  HcGraw,  44  Miss., NO. 

Contracts  made  during  the  war  In  one  of  the  Con- 
federate States  payable  lu  confederate  ourrenoy, 
not  designed  in  their  origin  to  aid  that  government 
are  not,  oecauae  thus  payable,  invalid  between  the 
parties.  Wilmington,  Ac,  B.  R.  Co.  v.  King,  91 XJ, 
8.,  698 

Receipt  by  agent  of  a  London  Ins.  Co.  of  Confed- 
erate money  in  payment  of  premiums,  held  a  good 
payment  and  binding  upon  the  company.  Robinson 
v.  International  Life  Ass.  Co..  42  N.  T.,  64 ;  S.  C  1 
Am.  Rep.,  490. 

After  the  commencementof^hewar,debtora  In  the 
Confederate  States  bad  no  right  to  pay  the  agents 
or  trustees  of  their  creditors  In  the  United  States 
debts  due  these  last  In  any  other  currency  than  le- 
gal currency  of  the  U.  8.  Frets  v.  Stover,  M  U.  8. 
(22  WaU.),  196 :  Taylor  V.  Thomas,  W  C.  8.  (tt  WaU J. 
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Confederate  Stated,  be  enforced  at  all  in  the 
conrts  of  the  Uniteid  States? 

(2)  Can  evidence  be  received  to  prove  that  a 

{>romi9e  expressed  to  be  for  ibe  payment  of  del- 
ars  was,  in  fact,  made  for  the  payment  of  any 
other  than  lawful  dollars  of  the  United  States? 

(3)  Does  the  evidence  in  the  record  establish 
the  fact  that  the  note  for  tlO.OOO  was  to  be 
paid,  by  agreement  of  the  parties,  in  Confeder- 
ate notes? 

The  first  question  is  by  no  means  free  from 
difficulty.  It  cannot  be  questioned  that  the 
Confederate  notes  were  issued  in  furtherance 
of  an  unlawful  attempt  to  overthrow  the  Gov- 
ernment of  the  United  Slates,  by  insurrectionary 
force.  Nor  is  it  a  doubtful  principle  of  law 
that  no  contracts  made  in  aid  of  such  an  attempt 
can  be  enforced  through  the  courts  of  the  coun- 
try whose  government  is  thus  assailed.  But, 
was  the  contract  of  the  parties  to  this  suit  a 
contract  of  that  character?  Can  it  be  fairly  de- 
scribed as  a  contract  in  aid  of  the  rebellion? 

In  examining  this  question  the  state  of  that 
part  of  the  country  jfi  which  it  was  made  must 
be  considered.  It  is  familiar  history,  that  early 
in  1861  the  authorities  of  seven  States,  sup- 
ported, as  was  alleged,  by  popular  majorities, 
combined  for  the  overthrow  of  the  National 
Union,  and  for  the  establishment,  within  its 
boundaries,  of  a  separate  and  independent  con- 
federation. A  governmental  organization,  rep- 
resenting these  States,  was  established  at  Mont- 
gomery u  Alabama,  first  under  a  provisional 
constitution,  and  afterwards  under  a  constitu- 
tion intended  to  be  permanent.  In  the  course  of  a 
few  months,  four  other  States  acceded  to  this 
confederation,  and  the  seat  of  the  central  author- 
ity was  transferred  to  Richmond,  in  Virginia. 
It  was,  by  the  central  authority  thus  organized, 
and  under  its  directlbn,  that  civil  war  was  car- 
ried on  upon  a  vast  scale  against  the  Qovem- 
ment  of  the  United  States  for  more  than  four 
years.  Its  power  was  recognised  aa  supreme 
m  nearly  the  whole  of  the  territory  of  the  States 
confederated  in  insurrection.  It  was  the  actual 
government  of  all  the  insurgent  States,  except 
those  portions  of  them  protected  from  its  con- 
trol by  the  presence  of  the  armed  forces  of  the 
National  Government. 

What  was  the  precise  character  of  this  gov- 
ernment in  contemplation  of  law? 

It  ia  difiScnlt  to  define  it  with  exactness.  Any 
definition  that  may  be  given  may  not  improb- 
ablv  be  found  to  require  limitation  and  qualifi- 
cation. But  the  general  principles  of  law  relat- 
ing to  d«  facto  government  will,  we  think,  con- 
duct us  to  a  conclusion  suf9ciently  accurate. 

There  are  several  degrees  of  what  is  called  df 
facto  government. 

Such  a  government,  in  its  highest  degree,  as- 
sumes a  character  very  closely  resembling  that 
ef  a  lawful  government.  This  is  when  the  usurp- 
ing government  expels  the  regular  authorities 
from  their  customary  seats  and  functions,  and 
establishes  itself  in  their  place,  and  so  becomes 
the  actual  government  of  a  country.  The  dis- 
tinguishing characteristic  of  such  a  government 
is,  that  adherents  to  it  in  war  against  the  gov- 
ernment cfe^rt  do  not  incur  the  penalties  of 
treason ;  and  under  certain  limitations,  obliga- 
tions assumed  bjf  it  in  behalf  of  the  country.or 
otherwise,  will,  in  general,  be  respected  by  the 
government  dejun  when  restored. 
See  8  Wall. 


Examples  of  this  de^ription  of  government 
defaeto  are  found  in  English  history.  The  Stat- 
ute 11  Henry  VII.,  ch.  I,  British  Stat.  atL.,82, 
relieves  from  penalties  for  treason  all  persona 
who,  in  defense  of  the  King,  for  the  time  being, 
wage  war  against  those  who  endeavor  to  subvert 
his  authority  by  force  of  arms,  though  warrant- 
ed in  so  doing  by  the  lawful  monarch.  4  Bl., 
Com.,  77. 

But  this  is  where  the  usurper  obtains  actual 
possession  of  the  royal  authority  of  the  kingdom ; 
not  when  he  has  succeeded  only  in  establishing 
his  power  over  particular  localities.  Being  in 
pos^ssion,  allegiance  is  due  to  him  as  King  de 
facto. 

Another  example  may  be  found  in  the  Govern- 
ment of  England  under  the  Commonwealth.flrst 
by  Parliament,  and  afterwards  by  Cromwell  as 
I^tector.  It  was  not,  in  the  contemplation  of 
law,  a  government  dejure,  but  it  was  a  govern- 
ment defaeto  in  the  most  absolute  sense.  It  in- 
curred obligations  and  made  conquests  which 
remained  thp  obligations  and  conquests  of  En- 
gland after  the  Restoration.  The  better  opinion 
doubtless  is,  that  acts  done  in  obedience  to  this 
government  could  not  be  justly  regarded  as 
treasonable,  though  in  hostility  to  the  King  ds 
jure.  Such  acts  were  protected  from  criminal 
prosecution  by  the  spirit,  if  not  by  the  letter,  of 
the  Statute  of  Henry  VII.  It  was  held  other- 
wise by  the  judges  by  whom  Sir  Henry  Vane 
was  tried  for  treason  (6  St.  Tr.,  119),  in  the 
year  followingthe  Restoration.  But  such  a  judg- 
ment, in  such  a  time,  has  little  authority. 

It  is  very  certain  that  the  Confederate  Gov- 
ernment was  never  acknowledged  by  the  United 
States  as  a  <i^  faeto  government  in  this  sense. 
Nor  was  it  acknowlwged  as  such  by  other  pow- 
ers. No  treaty  was  made  by  it  with  any  civil- 
ized State.  No  obligations  of  a  national  char- 
acter were  created  by  it,  binding  after  its  disso- 
lution, on  the  States  which  it  represented,  or  on 
the  National  Government.  From  a  very  early 
period  of  the  Civil  War  to  its  close,  it  was  re- 
garded as  simply  the  military  representative  of 
the  insurrection  against  the  authority  of  the 
United  States. 

But  there  is  another  description  of  govern- 
ment, called  also  by  publicists  a  government  de 
faeto,  but  which  might,  perhaps,  be  more  aptly 
denominated  a  government  of  paramount  force. 
Its  distinguishing  characteristics  are  (1),  that  its 
existence  is  maintained  by  active  military  power 
within  the  Territories,  and  against  the  rightful 
authority  of  an  established  and  lawful  govern- 
ment; and  (2),  that  while  it  exists,  it  must  nec- 
essarily be  obeyed  in  civil  matters  by  private 
citizens  who,  by  acts  of  obedience,  rendered  in 
submission  to  such  force,  do  not  become  respon- 
sible, as  wrong-doeT8,for  those  acts,  though  not 
warranted  by  the  laws  of  the  rightful  govern- 
ment. Actual  governments  of  this  sort  are  es- 
tablished over  disbicts  differing  greatly  in  ex- 
tent and  conditions.  They  are  usually  adminis- 
tered directly  by  military  authority,  but  they 
may  be  administered,  also,  by  civil  authority, 
supported  more  or  less  directly  by  military  force. 

One  example  of  this  sort  of  government  is 
found  in  the  case  of  Castine,  in  Maine.reduced ' 
to  British  possession  during  the  war  of  1812. 
From  the  1st  of  September,  1814,  to  the  ratifi- 
cation of  the  Treaty  of  Peace  in  1815.according 
to  the  Judgment  of  this  court  in  (7.  8.  v.  Biee, 
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4  Wheat.,  263,  "The  British  GoTerament  exer- 
cised all  civil  and  military  authority  over  the 
place."  "The  authority  of  the  United  States 
over  the  territory  was  suspended,  and  the  laws 
of  the  United  States  could  no  longer  be  right- 
fully enforced  there,  or  be  obligatory  upon  the 
inhabitants  who  remained  and  submitted  to  the 
conqueror.  By  the  surrender,  the  inhabitants 
passed  under  a  temporary  allegiance  to  the  Brit- 
ish GoTemment,  and  were  bound  by  such  laws, 
and  such  only,  as  it  chose  to  recognize  and  im- 
pose." It  is  not  to  be  inferred  from  this  that 
the  obligations  of  the  people  of  OMine  as  citi- 
zens of  the  United  States  were  abrogated.  They 
were  suspended  merely  by  the  presence,  and 
only  during  the  presence,  of  the  paramount 
force.  A  like  example  is  found  in  the  case  of 
Tampico,  occupied  during  the  war  with  Mexico 
by  the  troops  of  the  United  States.  It  was  de- 
termined by  this  court,  in  FUming  y.  Page,  9 
How.,  614,  that,  although  Tampico  did  not  be- 
come a  port  of  the  Unltra  States  in  consequence 
of  that  occupation,  still,  having  come,  together 
with  the  whole  State  of  Tamaulipas,  of  which 
it  was  part,  into  the  exclusive  possession  of  the 
national  forces,itmu8t  be  regarded  and  respected 
by  other  nations  as  the  territory  of  the  fjnited 
States.  These  were  cases  of  temporary  posses- 
sion of  territory  by  lawful  and  regular  govern- 
ments at  war  with  the  country  of  which  the  ter- 
ritory 80  possessed  was  part. 

The  central  government  established  for  the 
insurgent  States  differed  from  the  temporary 
governments  at  Castine  and  Tampico  in  the  cir- 
cumstance that  its  authority  did  not  originate 
In  lawful  acts  of  regular  war,  but  it  was  not.on 
that  account,  less  actual  or  less  supreme.  And 
we  think  that  it  must  be  classed  among  the  gov- 
ernments of  which  these  are  examples.  It  is  to 
be  observed  that  the  rights  and  obligations  of  a 
belligerent  were  conceded  to  it,  in  its  military 
character,  very  soon  after  the  war  began,  from 
motives  of  humanity  and  expediency  by  the 
United  States.  The  whole  territory  controlled 
by  it  was  thereafter  held  to  be  enemies'  territo- 
ry, and  the  inhabitants  of  that  territory  were 
held,  in  most  respects,  for  enemies.  To  the  ex- 
tent, then.of  actual  supremacy,  however  unlaw- 
fully gained,  in  all  matters  of  government  with- 
in its  military  lines,  the  power  of  the  insurgent 
government  cannot  be  questioned.  That  su- 
premacy did  not  justify  acts  of  hostility  to  the 
United  States.  How  far  it  should  excuse  them 
must  be  left  to  the  lawful  government  upon  the 
re-establishment  of  its  authority.  But  it  made 
obedience  to  its  authority,  in  civil  and  local 
matters,  not  only  a  necessity  but  a  duty.  With- 
out such  obedience,  civil  order  was  impossible. 

It  was  by  this  government  exercising  its  power 
throughout  an  immense  territory,  that  the  Con- 
federate notes  were  issued  early  in  the  war,  and 
these  notes  in  a  short  time  became  almost  exclu- 
sively the  currency  of  the  insurgent  States.  As 
contracts  in  tliemselves,  except  in  the  contingen- 
cy of  successful  revolution,  these  notes  were 
nullities;  for,  except  in  that  event,  there  could 
be  no  payer.  They  bore,  indeed,  this  character 
upon  their  face,  for  they  were  made  payable 
only  "after  the  ratification  of  a  treaty  of  peace 
between  the  Confederate  States  and  the  United 
States  of  America."  While  the  war  lasted,  how- 
ever, they  had  a  certain  contingent  value,  and 
were  used  as  money  in  nearly  all  the  business 
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transactions  of  many  millions  of  people.  They 
must  be  regarded,  therefore,  as  a  currency,  im- 
posed on  the  community  by  irresistible  force. 

It  seems  to  follow  as  a  necessary  consequence 
from  this  actual  supremacy  of  the  insurgent 
government,  as  a/belligerent,  within  the  terri- 
tory where  it  circulatMl,  and  from  the  necessity 
of  civil  obedience  on  the  part  of  all  who  re- 
mained In  it,  that  this  currency  must  be  consid- 
ered in  courts  of  law  in  the  same  lij^t  as  if  it 
had  been  issued  by  a  foreign  eovemment,  tem- 
porarily occupying  a  part  of  the  territory  of  the 
IFnited  States.  Contracts  stipulating  for  pay- 
ments in  this  currency,  cannot  be  regarded  for 
that  reason  only,  as  made  in  aid  of  the  foreign 
invasion  in  the  one  case,  or  of  the  domestic  in- 
surrection in  the  other.  They  have  no  neoessaiy 
relations  to  the  hostile  government,  whether  in- 
^tding  or  insurgent.  They  are  transactions  in 
the  orainary  course  of  civil  society,  and,  thouj^ 
thev  may  indirectly  and  remotely  promote  the 
enas  of  the  unlawful  government,  are  without 
blame,  except  when  proved  tq  have  been  en- 
tered into  with  actual  intent  to  further  invasion 
or  insurrection.  We  cannot  doubt  that  such 
contracts  should  be  enforced  in  the  courts  of 
the  United  States,  after  the  restoration  of  peace. 
to  the  extent  of  their  just  obli^tion.  The  first 
question,  therefore,  must  receive  an  afDrmatiye 
answer 

The  second  question,  whether  evidence  can 
be  received  to  prove  that  a  promise,  made  in 
one  of  the  insurgent  States,  and  expresMd  to 
be  for  the  payment  of  dollars,  without  quali- 
fying words,  was  in  fact  made  for  the  payment 
of  any  other  than  lawful  dollars  of  the  United 
States,  is  next  to  be  considered. 

It  is  quite  clear  that  a  contract  to  pay  dollara, 
made  between  citizens  of  any  State  of  the  Un- 
ion, while  maintaining  its  constitutional  rela- 
tions with  the  National  Government,  is  a  con- 
tract to  pay  lawful  money  of  the  United  States, 
and  cannot  be  modified  or  explained  by  parol 
evidence.  But  it  is  equally  clear,  if  in  any  other 
country,  coins  or  notes  denominated  dollars 
should  be  authorized  of  different  value  from  the 
coins  or  notes  which  are  current  here  under  that 
name,  that  in  a  suit  upon  a  contract  to  pay  dol- 
lars, made  in  that  country,  evidence  would  be 
admitted  to  prove  what  kind  of  dollars  were  in- 
tended, and  if  it  should  turn  out  that  foreign 
dollars  were  tneant,  to  prove  their  equivalent 
value  in  lawful  money  of  the  United  Statea. 
Such  evidence  does  not  modify  or  alter  the  con- 
tract. It  simply  explains  an  ambiguity,  which, 
under  the  general  rules  of  evidence,  may  be  re- 
moved by  parol  evidence. 

We  have  already  seen  that  the  people  of  the 
insurgent  States,  under  the  Confederate  Gov- 
ernment were,  in  legal  contemplation,  substan- 
tially in  the  same  condition  as  inhabitants  of 
districts  of  a  country  occupied  and  controlled 
by  an  invading  belligerent.  The  rules  which 
would  apply  in  the  vmtaet  case  would  apply  in 
the  latter;  and.  as  in  the  former  case,  the  people 
must  be  regarded  as  subjects  of  a  foreign  pow- 
er, and  contracts  among  them  be  intnpreted 
and  enforced  with  reference  to  the  oondiliomi 
imposed  by  the  conqueror,  so  in  the  latter  case, 
the  inhabitants  must  be  regarded  as  under  the 
authority  of  the  insurgent  oelligent  power  act- 
ually established  as  the  government  of  the 
country,  and  contracts  made  with  them  must 
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be  interpreted  and  enforced  with  reference  to 
the  conaition  of  things  created  by  the  acts  of 
the  gOTemine  power. 

It  is  said,  mdeed,  tliat  under  the  insurgent 
eoTemment  the  word  dollar  had  the  same  mean- 
ing as  under  the  GoTernment  of  the  United 
States;  that  the  Confederate  notes  were  never 
made  a  legal  tender,  and,  therefore,  that  no  evi- 
dence can  be  received  to  show  any  other  mean- 
ing of  the  word  when  used  in  a  contract.  But, 
it  mast  be  remembered  that  the  whole  condition 
of  things  in  the  insurgent  States  was  matter  of 
fact  rather  ttian  matter  of  law  and,  as  matter 
of  fact,  these  notes,  payable  at  a  future  and  con- 
tingent day,  which  lias  not  arrived  and  can 
never  arrive,  were  forced  into  circulation  as  dol- 
lars, if  not  directly  by  the  legislation,  yet  indi- 
rectly and  quite  as  effectually  by  the  acts  of 
the  insni^genl  government.  Considered  in  them- 
selves, and  in  the  light  of  subsequent  events, 
these  notes  had  no  real  value,  but  they  were 
made  current  as  dollars  by  irresistible  force. 
They  were  the  only  measure  of  value  which  the 
people  had,  and  their  use  was  a  matter  of  al- 
most absolute  necessity.  And  this  use  gave 
them  a  sort  of  value,  insignificant  and  preca- 
rious enough  it  is  true,  but  always  having  a 
sufficiently  definite  relation  to  gold  and  silver, 
the  universal  measures  of  value,  so  that  it  was 
always  easy  to  ascertain  how  much  gold  and 
silver  was  the  real  equivalent  of  a  sum  expressed 
in  this  currency.  In  the  light  of  these  facts  it 
seems  hardly  less  than  absurd  to  say  that  these 
doUara  must  be  regarded  as  identical  in  kind 
and  value  with  the  dollars  which  constitute  the 
money  of  the  United  States.  We  cannot  shut 
our  eyes  to  the  fact  that  they  were  essentially  dif- 
ferent in  both  respects;  and  it  seems  to  us  that 
no  rule  of  evidence  properly  understood  re- 
quires us  to  refuse,  under  the  circumstances,  to 
admit  proof  of  the  sense  in  which  the  word  dol- 
lar is  used  in  the  contract  t)efore  us.  Our  an- 
swer to  the  second  question  is,  therefore,  also 
in  the  afllrmative.  We  are  clearly  of  opinion 
that  such  evidence  must  be  received  in  respect 
to  such  contracts,  in  order  that  justice  may  be 
done  between  the  parties,  and  that  the  party  en- 
titled to  be  paid  in  these  Confederate  dollars 
can  recover  their  actual  value  at  the  time  and 
n^aoe  of  the  contract,  in  lawful  money  of  the 
United  SUtes. 

We  do  not  think  it  necessary  to  go  into  a  de- 
tailed examination  of  the  evidence  in  the  record 
in  order  to  vindicate  our  answer  to  the  third 
question.  It  is  enough  to  say  that  it  has  left  no 
doubt  in  our  minds  Qiat  the  note  for  flO.OOO, 
to  enforce  payment  of  which  suit  was  brought 
in  the  circuit  court,  was  to  be  paid,  by  agree- 
ment of  the  parties,  in  Confederate  notes. 

Ji/oQoiM  that  the  decree  of  the  (Xreuit  Court 
mutt  be  reverted  and  the  eaute  remanded,  for 
farther  hearing  and  deeree,  in  eortformUy  viUh 
thie  opinion. 


ated-14  Wall..  8S6;  15  Wall.,  443,  Mt,  449 ;  1«  Wall., 
4SS;  U  Wall..  M8,  H4,  GE6,  657 ;  80  Wall.,  478;  81  U. 
B..8,tt6:MU.  S.,435;85U.B.,8i;  MU.  8.,  IB4, 102, 
887:  97  U.  S.,n«,617:  102  n.  S.,  65:  103  U.  S.,  793; 
101  0.  S.,  aoe ;  105  U.  S^  140 ;  1  Abb.  TJ.  S.,  287,  note  ; 
4  Bank.  Beer-.  41, 42;  Cbase,  DecSU;  1  Am.  Rep., 
4S7  (42  N.  T.,  M) :  4  Am.  Rep.,  128, 149  (44  Ala.,  131) ; 
K  Am.  Rep.,  SSfl  (22  Oral.,  SS) ;  22  Am.  Rep.,  365  (27 
Ohio.  8E3) :  Z5  Am.  Rep..  725  (54  Ala.,  610) ;  43  Am. 
Sep..  444  (38  Ohio,  687) ;  109  Mass.,  882. 

8ee8  Waix. 


LECIL  W.  DEAN,  Appt., 

». 

ROBERT  D.  HARVEY,  Administrator  of  W. 

H.  YotTNELi.,  Deceased. 

(See  S.  C,  8  Wall.,  14, 16,  note.) 

BUI  to  tet  atide  deed  for  fraud — inniffteient  aX- 
legoHont—Oonfederate  note*. 

A  bill  to  set  aside  a  deed  of  land  for  fraud  and  In- 
adequate consideration,  which  sets  up  a  Hen  In 
favor  of  the  vendor  of  the  complainant,  but  In 
which  Buoh  vendor  Is  not  made  a  part}',  nor  Is  there 
any  allegation  of  notice  to  the  grantor  of  com- 
plainant of  the  aUeged  Hen  for  purchase  money, 
shows  no  ground  for  relief. 

Allegations  of  fraud,  founded  wholly  upon  the 
circumstance  that  the  land  was  sold  for  (jonfederate 
notes,  without  any  averment  that  the  complainant 
was  induced  to  take  these  notes  by  fraudulent  mis- 
representations, affords  no  ground  of  relief  in 
equity. 

[No.  171.] 

Argued  Oct.  SI,  1869.    Decided  Nov.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Geor- 
gia. 

The  bill  in  this  case  was  filed  in  the  court  lie- 
low,  for  the  cancellation  of  a  deed. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  James  Hue hes,  for  appellant. 

Mestri.  J.  B.  Baldwin  and  Until  Janin,  for 
appellee. 

Mr.  Chief  Juttiee  Chase  delivered  the  opin- 
ion of  the  (X)urt: 

This  is  a  bill  to  set  aside  a  deed  of  land  for 
fraud  and  Inadequate  consideration.  It  sets  up 
a  lien  in  favor  of  the  vendor  of  the  complain- 
ant. A  demurrer  was  interposed  in  the  court 
below  and  was  sustained,  and  the  bill  was  dis- 
missed. 

The  vendor,  whose  lien  is  set  up,  is  not  made 
a  party,  nor  is  there  any  allegation  of  notice  to 
the  grantor  of  complainant,  of  the  alleged  lien 
for  purchase  money.  No  ground  or  relief, 
therefore,  is  shown  by  the  allegations  of  the 
bill  as  to  this  lien. 

The  allegations  of  fraud  are  founded  wholly 
upon  the  circumstance  that  the  land  was  sold 
for  Confederate  notes,  without  any  averment 
that  the  complainant  was  induced  to  take  these 
notes  by  fraudulent  misrepresentations  of  the 
decedent. 

Upon  the  principles  of  the  decision  just  read 
in  the  case  of  Thorington  v.  Smith  (ante,  861) 
this  circumstance,  in  the  absence  of  such  aver- 
ment, affords  no  ground  for  the  interposition  of 
a  court  of  equity. 

The  deeiinon  of  the  Circuit  Court  mu»l,  there- 
fore, be  affirmed. 


THE  TUG  JA8.  E.  EAGLE,  Michael  B. 
KsAN,  Claimant  and  Appt., 

V. 

WILLIAM  T.  ERASER,  Owner  of  the  Brig 
General  Worth. 

(See  S.  C  "  The  Eagle,"  8  Wall.,  15-26.) 

NoTK.— To  wImtplaceiitheJurUidictiun  of  admiralty 
U  confined.  See  note  to  Allen  v.  Newberry,  82  U.  8., 
XVI.,  UO. 
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Admiralty  juriidietion  —  coUition — exception  — 
LaiD  of  I84S. 

District  Courts,  under  the  Judiciary  Act  of  1789, 
can  talie  cognizance  of  ali  civil  oauacg  of  admiralty 
jurisdiction  upon  tlie  lakes  and  waters  connecting 
them,  the  same  as  upon  the  high  seas,  bays  and  rir- 
era  navii^able  from  the  seas. 

The  circumstance  that  a  portion  of  them  lie  with- 
in the  limits  of  another  sovereigrnty,  constitutes  no 
objection  to  the  exercise  of  this  power. 

Cases  of  coUleion  should  be  tried,  according:  to  the 
practice  and  principles  of  the  courts  of  admiralty 
In  this  country,  wholly  irrespective  of  any  local 
law. 

Ezceptloo  not  taken  in  the  trial  below  la  un- 
tenable. 

The  Enabling  Act  of  1846  is  obsolete  and  of  no  ef- 
fect, with  the  ezceptioa  of  the  clause  which  irives 
to  either  party  the  rlirht  of  trial  by  jury. 

The  greneral  jurisdiction  lo  admiralty  exists  with- 
out regard  to  It. 

[No.  152.] 

JSubmitted  Apr.  8  and  Oct.  14,  1869.    Decided 

Nov.  1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
mates  for  the  Eastern  District  of  Michigan. 

The  \\tie\  in  this  case  was  filed  by  the  appel- 
lee in  the  District  Court  of  the  United  Slates 
for  the  Eastern  District  of  Michigan,  to  enforce 
an  alleged  lien  on  the  tug  Jas.  E.  Eagle,  for 
dami^es  sustained  in  a  certein  collision. 

A  decree  was  entered  in  favor  of  the  claim- 
ant, and  thereupon  the  defendant  took  an  ap- 
peal to  the  court  below,  which  confirmed  the 
said  decree.  Whereupon  the  said  defendant 
took  a  further  appeal  to  this  court. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  John  S.  Newberry,  for  appellant: 

On  the  argument  below,  counsel  iiisiated  that 
this  action  was  on  a  contract. 

We  insist  that  the  action  was  for  a  tort. 

In  Ware,  427,  it  is  held  that  a  case  of  tort 
and  contract  cannot  be  joined. 

If  they  cannot  be  joined  a  fortiori,  an  action 
cannot  be  changed — I  will  not  say  amended — 
from  one  to  the  other. 

Houseman  v.  Cargo,  etc.,  16  Pet.,  40;  8  Conk. 
Adm.,  264. 

A  lien  is  the  creature  of  law. 

Harmer  v.  Bell,  22  Eng.  L.  &  E.,  62,  cited  in 
15  Law  Rep., 535,  Feb.,  1853;  The  Toung  Amer- 
ica, 2  Curt.,  404;  Vajiderwater  v.  Milee,  19 
How.,  91  (60  U.  8.,  XV.,  557);  7%«  Oen.  Smiih, 
4  Wheat.,  488. 

The  law  in  force  in  Canada,  where  this  dam- 
age was  done,  where  this  alleged  cause  of  action 
arose,  gives  no  lien  or  any  action  against  the 
wrongdoing  vessel,  or  any  right  or  lien  in  rem. 

The  laws  of  the  United  States  can  have  no 
extraterritorial  operation. 

De  Lovio  v.  BoU,  2  Gall  ,  898;  The  Ohio  v. 
Btunt,  10  Ohio  St.,  582;  Young  Mechanic,  2 
Curt.,  410. 

The  rights  of  the  parties  in  all  cases,  es- 
pecially in  actions  for  a  tort,  must  depend  upon 
the  law  of  the  place  where  the  alleged  rights 
accrued. 

Story,  Confl.  L.,  sec.  822,  n.  b;  Whitton  v. 
dodder,  8  Mart.,  95;  The  Ohio  v.  Stunt,  supra; 
People  V.  Tyler,  7  Mich.,  161. 

Neither  the  brig.  Gen.  Worth,  nor  the  tug. 
Eagle,  nor  barge,  F.  Moore,  has  the  proper  char- 
acteristics to  bring  it  witldn  the  Act  of  1845, 
nor  to  give  the  Admiralty  Court  jurisdiction  in 
regard  to  matters  of  contract  occurring  on  it. 
••6 


1.  It  must  be  of  "twenty  tons  burden  and 
upward." 

2.  "Enrolled  and  licensed  for  the  coasting 
trade." 

8.  "At  the  time  (t.  «.,  the  time  the  cause  of 
action  arose)  employed  in  the  business  of  com- 
merce and  navigation  between  ports  and  places 
In  difrer«nt  States  and  Territories  upon  the 
lakes,"  etc.,  etc. 

It  has  been  held  by  this  court,  that  the  Act 
limits  the  jurisdiction  to  vessels  having  these 
three  characteristics. 

The  Oenetee  Ghi^Y.  Fitthugh,  18  How.,  468; 
AUen  V.  Netcberry,  21  How.,  246  (62  U.  8., 
XVI.,  n\);Maguire\.  Card,  21  How.,  248(62 
U.  8:,  XVI.,  118):  The  Bine  v.  Tretor,  4  Wall., 
555 (71  U.  8.,  XVIIL,451). 

Thero  is  no  lien  in  admiralty  against  theyes- 
sel  towed  in  favor  of  the  towing  vessel.  Neither 
is  there  any  lien  in  favor  of  the  vessel  towed, 
for  damages  suffered  for  negligent  towing. 

It  will  be  noticed  that  the  rules  of  the  Su- 
preme Court  in  admiralty  provide  for  no  such 
cases. 

If  the  question  of  towage  and  reciprocal  lien 
growing  out  of  towing  were  settled  when  those 
rules  were  adopted,  it  would  not  have  escaped 
the  research  of  Judge  Story,  who  is  supposed  lo 
have  drafted  the  rules. 

Tow-boats  are  not  common  carriers.  See  1 
Pars.  Mar.  L..  176,  n.,  where  the  cases  are  col- 
lected. 

4.  Towing,  as  a  salvage  or  jiumsalvageserT- 
vice,  may  be  sustained  and  the  lien  given  for 
salvage,  but  not  otherwise.  See  The  H.  B.  Fb*- 
ter.  Abb.  Adm.,  222. 

But  the  case  at  bar  is  not  such  a  case. 

Until  authority  is  shown  holding  the  lien  to 
exist,  I  simply  refer  to  the  case  of  The  Otn. 
Smith,  4  Wheat.,  438,  where  it  is  held  that  on 
a  proceeding  in  rem  to  enforce  a  specific  lien, 
it  is  incumbent  on  the  party  to  establish  the 
lieu  in  the  first  instance.  The  H.  B.  Fatter,  Abb. 
Adm.,  222. 

In  this  case  numerous  cases  of  salvage  by  tow 
boats,  or  towing  in  the  nature  of  salvage,  are 
referred  to.  But  in  every  one  of  them,  where 
the  lien  was  sustained,  it  was  a  case  against  a 
vessel  in  distress. 

The  barge  F.  Moore  bad  no  lookout,  master 
nor  other  officer  on  deck  attending  to  the  navi- 
gation of  the  barge,  and  the  whole  damage  was 
caused  solely  by  that  negligence. 

The  following  cases  nave  been  decided  in 
this  court,  holdmg  vessels  of  all  classes  to  blame 
for  not  having  a  lookout:  St.  John  v.  Paine,  10 
How.,686;  The  Genetee  Chief.  12  How.,  463:  The 
New  York  v.  Bae,  18  How.,  226  (59  U.  8..  XV., 
361);  Chamberlain  y.  Ward.  21  How..  570  («3 
U.  8.,  XVL,  219);  N  Y.  AB.Tr.Co.,^  How.. 
470  (68  U.  8.,  XVI.,  398);  23  How.,  291  (64  C. 
8..  XVI.,  662);  Whittridge  v.  DiU.  28  How.,  448 
(64  U.  8..  XVI..  581). 

Jlf««*r».  WUlUun  A.  Moore  and  Oeo.  B. 
Hibbard.  for  appellee: 

1.  Admiralty  Courts  are  courts  of  the  Law 
of  Nations,  and  a  large  part  of  their  power,  and 
in  some  cases  their  entire  power  is  derivable 
from  such  law. 

TheHuntrm,  Davies,  100;  Thompeon  v.  The 
Catharina.  1  Pet.  Adm.  Dec.,  104;  The  Nep- 
tune, 8  Hagg.,  129,  140. 

2.  As  such  courts,  they  have  Jurisdiction 
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geneiiklly  in  all  cases  of  maritime  collision,  for 
such  cases  are  cases  jurii  gentium. 

TheJohann  Frederieh,  1  W.  Rob.,  86;  The 
Jupiter.  1  Ben.,  686;  The  TSeonderoga,  Swab., 
215.  217;  The  Too  Friend*.  1  C.  Rob..  271 ;  Tht 
Jmuaiem.  2  Gall.,  191 ;  The  Volant,  1  W.  Rob., 
388;  The  Oiieftmdd,  Swab.,  480. 

The  District  Ck>urt8  of  tbe  United  States  are 
Courts  of  Admiralty,  each  with  the  same  juris- 
diction, and  all  have  all  "admiralty  and  mari- 
time jurisdiction."  Const.U.  S.,  art.  III.,  sec.  2. 

The  Act  of  1789  gives  to  all  tbe  District 
Courts  of  the  United  States  "  exclusive  original 
cognizance  of  all  civU  causes  of  admiralty  and 
maritime  jurisdiction."  1  Stat,  at  L.,  76;  Olait 
T.  TieSettey.  8Dall.,  16. 

The  navigation  of  these  waters  is  not  inland. 
They,  therefore,  are  not  inland  waters.  They 
are,  consequently,  in  every  legal  aspect,  seas. 

Moorey.  The  A.  T.  Co.,  24  How.,  1  (65  U. 
8.  XVI..  674). 

The  courts  will  take  judicial  notice  of  the 
fBOgrsphical  situation  of  these  waters,  ttiat 
they  are  navigable  from  the  ocean  by  vessels  of 
targe  size. 

Tht  AppoOon,  9  Wheat.,  802;  N.  J.  Ncn.  Co. 
V.  Mereh.  Bk.,  6  How.,  844;  Waring  v. 
Oairke,  5  How.,  441;  The  Oenuee  Chief,  12 
How.,  448;  U.  S.  v.  OrusA,  6  Mas.,  290;  De 
Port  Maris,  Ch.,  4. 

Ther  are  without  the  bounds  of  any  county; 
and  within  tbe  ideas  of  Lord  Coke  himself,  are 
within  tbe  admiralty  jurisdiction. 

4  Inst.,  140;  2  East  (P.  C).  17,  sec.  10;  Com. 
Dig.,  Admiralty.  P.,  L;  De  Lotio  ▼.  Boit,  2 
GaU.,  898. 

Tbe  limits  of  the  jurisdiction  are  sulistantially 
to  be  sought  for  in  the  general  maritime  law  of 
nations.  Waring  v.  Clarke,  5  How.,  441; 
Jadaan  ▼.  The  Magnolia,  20  How.,  296  (61  U. 
8.,  XV.,  909);  The  Genetee  Chi^,  12  How.,  448; 
P.  W.  A  B.  R.  R.  Co.  V.  Tow-Boat  Co.  28 
How.,  209  (64  U.  8.,  XVI.,  488);  The  Commerce, 
1  Black.  574  (66  U.  8..  XVII..  107). 

The  Jurisdiction  of  the  district  courts  exists 
beneath  the  Constitution  and  the  Act  of  1789, 
and  irrespective  of  the  Act  of  1845,  which 
should  be  considered  a  piece  of  legislation 
founded  in  a  mistake  in  which,  at  the  time  of 
its  enactment,  this  court  partook. 

Const.  U.  S.,  art.  III.,  sec.  2;  1  Stat.  atL.. 
76:  The  Befey,  8  Dall.,  6. 

Upon  closer  view  than  any  heretofore  taken, 
tbe  Act  of  1846  is  not  restrictive,  and  if  not  re- 
strictive, of  course  the  Act  of  1789,  as  it  applies 
to  all  district  courts,  must  apply  and  give  ju- 
risdiction, in  the  full  meaning  of  its  terms,  to 
tbe  District  Court  of  the  Eastern  District  of 


1.  n  is  not  restrictive  by  its  very  language, 
for  it  is  an  Act  "extending  the  jurisdiction," 
etc. 

5  Stat,  at  L..  726;  Waring  v.  Clarke,  5  How.. 
441:  The  Oenetee  Chief,  12  How.,  448;  The 
Ommene,  1  Black,  674  (66  U.  8.,  XVII.,  107); 
n<&»raA,l  Lush.,  549. 

The  jarlMiiction  of  the  District  Courts  as  to 
cases  arising  upon  the  lakes,  has  been  held  in 
■MOT  well  reasoned  opinions  to  depend  upon 
the  Act  of  1789,  and  not  upon  the  Act  of  1815, 
ud  that  therefore  that  Act  is  not  restrictive. 

JloMMictT.  TheBaekui,  1  Newb.,  1;  Seott 
▼.  Tk»  Tmnt  Am»riea,  1  Mewb.,  \0\,Parmlee 

•MSWAUk 


V.  The  Mean,  1  Newb.,  197;  The  Oreat  West- 
ern, 4  West.  L.  Mo.,  281;  Wotverton  v.  Laeeu, 
8  Law  Rep.  N.  8.,  672;  The  BOfant  [anU.  266]. 

"Tbe  true  test  of  admiralty  jurisdiction," 
says  Juetiee  Story  in  an  early  case,  "is  whether 
the  vessel  be  engaged  substantially  in  maritime 
navigation,  or  in  interior  navigation  and  trade, 
not  on  tide- waters." 

The  Orleans,  11  Pet.,  175,  188;  Ptyrovx  v. 
Howard,  7  Pet.,  324. 

"Since  the  case  of  The  Genesee  Chief"  save 
Mr.  Justice  Nelson,  "  navigable  waters  may  be 
substituted  for  tide- waters. 

The  Plymouth,  8  Wall.,  20  (70  U.  8.,  XVIII., 
\2S),  The  Magnolia,  20  How.,  298(61  U.  8., XV., 
909);  I  Curt.  Com.  U.  S.  Courts,  sec.  46. 

The  lien  exists  from  the  very  nature  of  the 
case,  and  exists  in  precisely  such  a  case. 

The  NightVMteh,  1  Lush.,  542;  The  John 
Fraser,  21  How.,  184  (62  U.  8.,  XVL,  106); 
Stunts  V.  Bouer,  24  How.,  110  (65  U.  8., 
XVII.,  591);  The  Bb^ess,  1  Blatcbf.,  866; 
l%e  Hector,  4  Blatcbf.,  199. 

2.  Tbe  lien  may  be  said  to  be  inchoate  at  tbe 
time  of  the  collision;  existent  at  the  place 
where  the  tort  takes  place;  enforceable  when 
tbe  offending  res  comes  within  the  jurisdiction 
of  a  court  exercising  the  powers  of  a  Court  of 
Admiralty. 

Fland.  Ship,  sec.  Ui; 'ihe  Bold  Buedeugh,  Z 
Mooie.  P.  C,  284;  The  Roek  Island  Bridge,  6 
Wall.,  213  (78  U.  S.,  XVIII.,  758). 

But  it  is  abundantly  held  that  the  lien  exists 
and  can  be  enforced,  wherever  the  property  is 
found  within  the  jurisdiction  of  an  Admiralty 
Court. 

The  Bee,  1  Ware,  882;  The  Commerce,  1 
Black,  574  (66  U.  8.,  XVII..  107);  The  Slavers, 
3  Wall.,  383  (69  U.  8.,  XVIL,  911);  U.  S.  v. 
The  Betsey,  4  Crancb,  448;  The  Marino,  9 
Wheat.,  891. 

Mr.  Justice  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  an  .appeal  from  the  C!ircuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Michigan. 

The  libel  was  filed  in  this  case  by  Fraser 
against  the  tug  and  barge,  Franklin  Moore,  for 
a  collision  with  the  brig  Gleneral  Worth,  at 
the  head  of  the  Detroit  River,  alMut  two 
o'clock  on  the  morning  of  the  2d  of  September. 
1864.  The  brig  was  a  vessel  of  twenty  tons 
burden  and  upwards,  enrolled  and  licensed  at 
tbe  Port  of  Buffalo  for  tbe  coasting  trade,  and 
was  on  her  vovage  with  a  cargo  of  lumber 
from  the  Port  of  Saginaw  in  the  State  of  Mich- 
igan, to  the  Port  of  Buffalo,  New  York;  and 
had  proceeded  on  her  way  to  the  head  of  St. 
Clair  River,  when  she  was  taken  in  tow  by  the 
tug,  under  an  agreement  to  tow  her  to  Lake 
Erie.  The  tug  had  with  her  two  tows  beside 
the  brig— the  schooner.  Telegraph,  and  the 
barge.  The  schooner  being  the  first  in  tow, 
the  orig  second,  and  the  barge  tbe  third  and  last 
—  all  tailed  to  the  tug.  When  the  tow  bad 
reached  the  head  of  the  Detroit  River,  the  brig 
grounded  upon  Peach  Island  Reef;  and  while 
fast  there  the  barge,  being  attached  to  her  by  a 
short  hawser,  came  with  her  stern  against  the 
stem  of  the  brig  with  great  violence,  doing 
verv  considerable  damage. 

The  answer  of  M.  B.  Keen,  the  owner  of  the 
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tue,  denies  most  of  tbe  allegations  in  tlie  libel; 
and  cbar^  that  the  brig  was  run  into  by  tbe 
barge,  without  any  fault  or  want  of  skill  on 
Uie  part  of  the  master  or  the  bands  of  tbe  tug. 
Denies  also  that  tbe  libelant  bad  any  lien  or 
claim  on  or  against  tbe  tug  that  could  he  en- 
forced in  a  Court  of  Admiralty.  The  answer 
of  A.  H.  Doty,  tbe  owner  of  the  barge,  charges 
that  when  tbe  tow  arrived  at  tbe  head  of  tbe 
Detroit  River,  which  was  about  two  o'clock  in 
tbe  morning,  it  was  very  dark  and  cloudy, 
with  a  strong  breeze:  that  from  the  negligence 
and  ignorance  of  the  master  and  hands,  the  tug 
was  half  a  mile  or  a  mile  out  of  the  usual  course 
of  navigation  at  that  place,  which  caused  the 
grounding  of  the  brig:  and  that  tbe  barge  being 
towed  by  direction  of  the  master  of  the  tug  with 
a  short  hawser,  and  it  being  dark  and  with  a 
strong  breeze  she  was  forced  against  the  stem 
of  the  brig,  doing  whatever  damage  occurred. 

A  large  amount  of  evidence  was  taken  on 
both  sides:  and  among  other  thiilgs,  it  appeared 
that  the  place  where  the  collision  occurred  was 
on  the  Canada  side  of  the  line  through  tbe  De- 
troit River,  between  that  Province  and  the 
United  States:  and  also  that  there  was  no  law 
In  Canada  whereby  a  lien  is  given  in  a  case  of 
collision,  against  the  offending  vessel  for  dam- 
ages. After  the  argument  of  counsel  and  con- 
.sideration  of  the  court,  a  decree  was  entered 
dismissing  the  libel  as  to  the  barge,  and  sus 
taining  it  against  tbe  tug.  On  appeal  to  tbe 
circuit,  this  decree  was  affirmed.  The  case  is 
now  before  us  on  appeal  from  this  decree.  The 
question  of  merits  upon  the  proofs  is  briefly 
urged  by  the  counsel  for  the  appellant:  but  we 
dismiss  it,  saying  that  we  fully  concur  with  the 
conclusion  of  the  courts  below. 

We  shall  only  examine  the  questions  of  law. 

The  summary  of  them,  as  stated  by  tbe 
learned  counsel,  is  (1)  There  is  no  law  in  force 
in  the  Province  of  Canada,  the  place  where  the 
tort  was  committed,  that  gives  a  lien  upon  the 
vessel  for  the  alleged  damages:  (2)  The  laws  of 
the  United  States  have  no  extraterritorial  force 
In  a  foreign  territory  to  create  a  lien ;  and  (3) 
The  admiralty  lien  is  a  right  in  the  thing— ;;tM 
in  re,  and  not  ju>  ad  rem — and  the  lien  must 
depend  upon  the  law  of  the  place  where  the 
alleged  right  occurred. 

It  is  apparent  from  the  grounds  upon  which 
the  learned  counsel  has  placed  bis  claim  to  a 
reversal  of  tbe  decree  below,  that  he  has  entirely 
misapprehended  the  scope  and  effect  of  the  de- 
cision of  this  court  in  tbe  case  of  ITie  Qenetee 
Ghitf,  13  How.,  443:  and  the  several  cases  fol 
lowing  it,  Jackmn  v.  Tlie  Magnolia,  20  How., 
296  (61  U.  8.  XV.,  909):  and  The  nine  v. 
Tretor,  4  Wall.,  555  (71  U.  8.,  XVIII.,  451). 

The  leading  case  obliterated  the  limit,  that  had 
been  previously  adopted  and  enforced  in  the 
jurisdiction  in  admirality,  to  tide- waters;  and 
held  that,  according  to  the  true  construction  of 
the  grant  in  the  Constitution,  it  extended  to  all 
public  navigable  waters,  whether  influenced  by 
the  tide  or  not.  The  Chief  Justice,  in  deliver- 
ing the  opinion,  observes:  "It  is  evident  that 
a  definition  (of  the  grant  in  tbe  Constitution) 
that  would,  at  this  aay,  limit  public  rivers  in 
this  country  to  tide-water  rivers  is  utterly  inad- 
missible. We  have  thousands  of  miles  of  pub- 
lic navigable  waters,  including  lakes  and  rivers, 
in  whi(£  there  is  no  tide;  and,  certainly,  there 
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can  be  no  reason  for  admiralty  power  over  a 
public  tide-water,  which  does  not  apply  with 
equal  force  to  any  other  public  waters  used  for 
commercial  purposes  and  foreign  trade.  Tbe 
lakes,  and  the  waters  connecting  them,"  be  ob- 
serves, "are  undoubtedly  public  waters,  and  we 
think  are  within  the  grant  of  admiralty  and 
maritime  jurisdiction  in  the  Constitution  of  tbe 
United  States." 

It  follows,  as  a  necessary  consequence  of  this 
interpretation  of  the  grant  in  that  instrument, 
tbe  District  Courts,  upon  whom  tbe  admiralty 
jurisdiction  was  exclusively  conferred  by  tbe 
Judiciary  Act  of  1789,  can  take  co^izance  of 
all  civil  causes  of  admiralty  jurisdiction  upon 
the  lakes,  and  waters  connecting  them,  the 
same  as  upon  the  high  seas,  Imys  and  rivers 
navigable  from  tbe  sea.  These  waters  fall 
within  tbe  same  category,  and  are  subject  to 
tbe  same  jurisdiction,  and  hence  the  circum- 
stance Uiat  a  portion  of  them  lie  within  the 
limits  of  another  sovereignty  constitutes  no  ob- 
jection to  the  exercise  of  this  power.  Before 
the  limit  of  tidewater  was  removed  by  the 
judgment  in  the  case  of  The  Oenetee  Chief,  this 
jurisdiction  was  constantly  exercised  in  cases 
of  marine  torts  upon  the  high  seas,  bays  and 
rivers  in  which  the  tide  ebbed  and  flowed,  oc- 
curring in  any  part  of  tbe  world,  and  in  respect 
to  whkh  an  American  ship  was  concerned: 
and,  since  that  judgment,  occurring  upon  any 
bay  or  public  river  as  far  as  navigable,  irre- 
spective of  tbe  tide. 

Since  tbe  recent  Acts  of  Parliament,  in  En- 
gland, removing  the  ancient  restriction  by  the 
common  law  courts  upon  the  admiralty  juris- 
diction, it  teems  to  be  exercised  as  freely  and 
broadly  as  in  this  country.  Tbe  case  of  77« 
Diana  arose  out  of  a  collision  on  tbe  Qreat 
Holland  Canal  in  1862.  An  exception  was 
taken  to  that  jurisdiction  founded  upon  tbe  old 
objection,  but  was  overruled  by  Dr.  Lushinir- 
ton.  1  Lush.  R.  P.,  539.  So,  in  the  case  of  Tk« 
Courier,  1  Lush.,  641,  which  was  for  a  colliaioa 
on  the  Rio  Grande,  in  foreign  waters.  And  1%» 
Oriefiviald,  tbe  same.  Swab.  R.,  480.  It  is  ia- 
sisted,  however,  that,  if  the  court  will  take  ju- 
risdiction for  a  collision  occurring  on  forel^ 
waters,and  within  foreign  territory,  tbe  local  law 
of  the  place  of  collision  should  govern;  and 
hence  the  law  of  Canada  in  tbe  present  case;  and 
Smith  V.  Canary,  in  this  court,  is  cited  as  an 
authority  for  the  doctrine.  1  How.,  28.  The 
collision  in  that  case  occurred  in  the  Port  of 
Liverpool,  while  the  vessel  of  the  defendant 
was  coming  out.  The  defendant  set  up  in  de- 
fense, that  by  the  statute  law  of  England  he  was 
compulsorily  obliged  to  take  on  board  of  his  ship 
a  Liverpool  pilot, which  be  did;  ttiatshe  was  ex- 
clusively in  his  charge  when  the  accident  oc- 
curred ;  and  that  this  law,  as  construed  by  the 
courts  of  England,  excused  the  owner  and  mas- 
ter of  the  vessel :  and  this  was  agreed  to  by  the 
court,  and  applied  to  tbe  case,  the  Chi^JuttiM 
giving  the  opinion.  All  vessels  entering  into 
or  departing  from  a  domestic  or  foreign  port, 
are  bound  to  obey  tbe  laws  and  well  known 
laws  and  usages  of  the  port,  and  are  subject  to 
seizure  and  penalties  for  disobedience  ;  and 
when  submitUng  to  them,  they  are  entitled  to 
all  the  protection  which  they  afford.  The  same 
question  was  recently  before  Dr.  LushineUm 
in  the  case  of  a  collision  between  the  Amencaa 
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ship  Ajmapolis  and  a  Prussian  bark,  at  the  same 
port,  and  the  American  ship  was  discharged 
on  the  ground  as  in  the  case  above  cited.  ILudi., 
395.  These  are  exceptional  cases,  and  furnished 
DO  rule  to  the  court  below  for  the  trial  of  the 
collision  in  question.  It  was  tried  there,  as  it 
should  have  been  tried,  according  to  the  prac- 
tice and  principles  of  the  courts  of  admiralty  in 
this  country,  wholly  irrespective  of  any  local 
law. 

An  objection  is  also  taken,  that  the  case  was 
not  brought  within  the  requirements  of  the  Act 
of  1845,  so  as  to  give  the  district  court  jurisdic- 
tion— that  is,  it  was  not  shown  that  the  vessels 
were  of  the  burden  of  twenty  tons  and  upwards 
or  enrolled  or  licensed  for  the  coasting  trade, 
or  employed  at  the  time,  in  the  busmess  of 
commerce  and  navigation  between  ports  and 
places  in  different  States. 

These  facts  were  substantially  set  forth  in  the 
libel,  and  the  answers  did  not  set  up  any  spe- 
ciflc  exception  on  this  ground,  nor  does  it  seem 
to  have  been  taken  by  the  respondents  at  all  in 
the  progress  of  the  trial  below.  The  objection 
we  think  untenable. 

ThU  Act  of  1816  (5  Stat,  at  L.,  728),  as  is 
apparent  from  several  of  the  eases  before  the 
District  Courts  whose  districts  lie  contiguous  to 
the  lakes,  has  occasioned  a  good  deal  of  embar- 
rasment  in  administering  their  admiralty  juris- 
diction since  the  decision  in  the  case  of  Tht 
Oeneaet  Chief.  It  is  quite  clear,  under  this 
decision,  in  the  absence  of  that  Act,  the  District 
Courts  would  possess  general  jurisdiction  in  ad- 
miralty over  the  lakes  and  the  waters  connec^ 
ing  them;  and  hence,  there  would  be  no  more 
difficulty  in  the  admioistration  of  the  law  than 
in  cases  upon  the  high  seas  or  bays  or  rivers 
navigable  from  the  sea. 

At  the  time  it  was  passed,  tide-water  was  the 
limit  of  admiralty  jurisdiction,  and  the  Act  was 
intended  to  remove  this  restriction  upon  the 
court,  as  it  respected  these  lakes,  and  to  extend 
the  jurisdiction  to  them,  thereby  making  these 
waters  an  exception  as  to  the  tide-water  limit. 
The  power  conferred  by  the  Act,  however,  was 
not  that  of  general  admiralty  jurisdiction,  but 
was  limited  to  cases  of  "  contract  and  tort,  aris- 
ing in,  upon  or  concerning  steamboats,  and 
oVber  vessels,  of  twenty  tons  burden  and  up- 
wards, enrolled  and  licensed  for  the  coasting 
trade,  and  at  the  time  employed  in  the  business 
of  commerce  and  navigation  between  ports  and 
places  of  different  States."  The  better  opinion, 
we  think,  is,  that  the  Act  does  not  embrace,  but 
necessarily  excludes,  cases  of  prize.  These  are 
neither  cases  of  contract  or  tort,  and  the  vessels 
eogMed  in  making  the  seizure,  as  prize  of  war, 
wtticn  are  ships  of  the  nav^  or  privateeis,  are 
not  employed  at  the  time,  in  the  business  of 
commerce  and  navigation.  We  think  it  also  a 
matter  of  grave  doubt  if  the  Act  confers  juris- 
diction in  cases  of  salvage}  jettison  or  general 
average.  These  are  not  matters  of  contract, 
according  to  the  most  eminent  commentators 
on  the  subject  (1  Storv,  Eq.  Jur.,  sec.  490; 
3  Kent,  Com.,  346),  and  they  certainly  are  not 
cases  of  tort. 

One  question,  and  a  very  important  one,  is, 
whether,  since  the  decision  of  The  Oenesee 
Vhitf,  which  opens  the  lakes  and  waters  con- 
necting them  to  the  general  jurisdiction  of  the 
District  Courts  in  admiralty,  they  can  entertain 
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this  jurisdiction  in  cases  outside  of  that  con- 
ferred by  this  Act.  If  the  affirmative  of  this 
question  should  be  sustained,  although  the  sys- 
tem would  be  disjointed  and  incongruous,  jet 
it  would,  in  its  result,  remedy  most  of  the  diffi- 
culties and  inconviences  now  existing.  But 
the  opinions  of  the  judges  of  this  court,  as  ex- 
pressed in  several  cases,  though  the  question 
has  never  been  directly  before  the  court  for  de- 
cision, are,  that  the  Act  should  be  regarded  as 
restrictive  of  the  general  jurisdiction  of  these 
courts.  This  was  the  opinion  expressed  by  the 
Chief  Jiutiee  in  the  case  of  The  Gejtesee  Chief 
and  has  been  followed  by  other  justices  in  this 
court,  who  have  had  occasion  to  express  any 
opinion  in  the  subject.  The  history  and  oper- 
ation of  this  Act  of  1845  are  peculiar. 

It  is  "  An  Act  extending  the  jurisdiction  of 
the  District  Courts  to  certain  cases  upon  the 
lakes  and  navigable  waters  connecting  the 
same."  At  the  lime  it  was  enacted  it  bad  the 
effect  expressed  and  intended,  and  so  continued 
for  some  seven  years,  when  the  ease  of  The 
Oeneeee  Chi^  was  decided.  From  that  time, 
its  effect  ceased  as  an  enabling  Act;  and  has 
been  no  longer  regarded  as  such.  It  Is  no 
longer  considered  by  this  court  as  conferring 
any  jurisdiction  in  admiralty  upon  the  District 
Couris  over  the  lakes,  or  the  waters  connecting 
them.  That  is  regarded  as  having  been  con- 
ferred by  the  grant  of  general  admiralty  juris- 
diction by  the  9tb  section  of  the  Act  of  1789  to 
these  courts.  The  original  purpose  of  the  Act, 
therefore,  has  ceased,  and  is  of  no  effect;  and, 
in  order  to  give  it  anj,  instead  of  construing 
it  as  extending  the  junsidiction  in  admiralty,  it 
must  be  construed  as  limiting  it — the  very  re- 
verse of  its  object  and  intent,  as  expressed  on 
its  face. 

In  the  case  of  The  Sine  v.  lYeBor  [ffuproj, 
it  is  said  by  the  learned  justice,  in  deliver- 
ing the  opinion  of  the  court,  that  the  ju- 
risdiction in  admiralty  on  the  Western  rivers 
did  not  depend  on  the  Act  of  1845,  but  was 
given  by  the  original  Act  of  1789;  and  he  inti- 
mated further,  that  the  jurisdiction  on  the  lakes 
was  also  founded  on  this  Act,  though  governed 
in  its  exercise  by  the  Act  of  1845.  The  case 
then  before  the  couri  did  not  arise  on  the  lakes, 
but  on  the  Mississippi  River;  and  the  remarks 
made  in  respect  to  the  jurisdiction  upon  the 
lakes,  was  in  answer  to  an  impression  very 
general,  as  is  said,  among  the  profession  in  that 
section  of  the  country,  and  even  of  the  learned 
judge  whose  judgment  the  court  was  review- 
ing, that  the  jurisdiction  upon  the  rivers  de- 
pended on  this  Act  of  184S.  That  case,  not  at 
all  involving  the  question  of  jurisdiction  upon 
the  lakes,  but  simply  upon  the  interior  rivers, 
did  not  receive  that  full  deliberation  in  respect 
to  this  question,  which,  in  the  present  case,  is 
called  for.  We  have  now  examined  it  with 
care,  and  given  to  it  our  best  consideration,  and' 
are  satisfied,  that  since  the  decision  of  the  case 
of  T/ie  Oenetee  Chief,  the  court  must  regard 
District  Courts  as  having  conferred  upon  them 
a  general  jurisdiction  in  admiralty  upon  the 
lakes  and  waters  connecting  them,  by  the  9ih 
section  of  the  original  Act  of  1789;  and  the  en- 
abling Act  of  1^5,  therefore,  has  become  in- 
operative and  ineffectual  as  a  grant  of  jurisdic- 
tion ;  and,  as  it  was  an  Act,  on  the  face  of  it, 
and  as  intended,  in  its  purpose  and  effect,  to 
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extend  the  admiralty  jurisdiction  to  these  waters, 
we  cannot,  without  utterly  disregarding  this 
purpose  and  intent,  give  eAect  to  it  as  a  umita- 
tion  or  restriction  upon  it.  We  must,  therefore, 
regard  it  as  obsolete  and  of  no  effect,  with  the 
exception  of  the  clause  which  gives  to  either 
party  the  right  of  trial  by  jury  when  requested, 
which  is  ratner  a  mode  of  exercising  jurisdic- 
than  any  substantial  part  of  it.  The  saving 
clause  in  this  Act,  as  to  the  concurrent  remedy 
at  common  law,  is,  in  effect,  the  same  as  in  the 
Act  of  1789,  and  is,  therefore,  of  necessity,  use- 
less and  of  no  effect.  The  Belfcut  [arUe,  266]. 
The  9th  section  of  the  Judiciary  Act  of  1789 
confers  exclusive  original  co^zance  of  all 
civil  causes  of  admiralty  jurisdiction  upon  the 
district  courts,  "includinK  all  seizures  under 
laws  of  impost,  navigation  or  trade  of  the 
United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  b^ 
vessels  of  ten  or  more  tons  burden,  within  their 
respective  districts,  as  well  as  upon  the  high 


When  this  clause  first  came  under  the  con- 
sideration of  the  courts,  there  was  a  good  deal 
of  difficulty  in  determining  whether  the  words, 
including  all  seizures,  etc.,  were  intended  as 
l)eing  comprehended  within  the  grant  of  gen- 
era) admiralty  jurisdiction,  or  as  simply  within 
the  cognizance  of  the  District  Courts,  as  the 
words  were  ambiguous,  and  might  be  construed 
as  either  within  the  cognizance  of  the  District 
Courts  or  within  the  class  of  cases  of  general 
admiralty  jurisdiction.  The  difference  was  ma- 
terial; as  if  not  within  the  general  admiralty  ju- 
risdiction, the  parties  were  entitled  to  a  trial 
by  jury;  otherwise  not.  This  question  was 
first  decided  in  the  caseof  U.  8.  v.  La  Ven- 
geance, 8  Dall.,  297,  the  court  holding  that 
the  cases  were  included  within  the  general  ad- 
miralty jurisdiction.  The  point  was  contested 
in  several  subsequent  cases,  but  the  court  ad- 
hered firmly  to  its  first  decision.  The  Sally.  2 
Cranch,  406;  The  Beteey,  4  Cranch,  448;  The 
SamuM.i  Wheat.  ,9 ;  26. ,  20 ;  77mi  Sarah,  SWheat. , 
891.  The  Act,  notwithstanding  these  decisions 
was  still  effectual  and  necessary  to  sustain  the 
general  jurisdiction,  as  the  limit  of  tide  waters 
Uien  prevailed  in  the  admiralty  courts,  and  the 
jurisdiction  given  by  the  Act  extended  to  wa- 
ters which  were  navigable  from  the  sea,  irre- 
spective of  the  tide.  The  seizures,  also,  in 
many  instances,  would  be  made  within  the 
t>ody  of  a  county — iitfra  eorpu*  eomitaiitt — 
within  which  the  admiralty  jurisdiction  was 
not  yet  admitted.  Waring  v.  Clarke,  5  How., 
441. 

But  since  the  decision  in  the  case  of  The  Oen- 
eeee  Chief,  this  clause,  above  recited,  is  no  longer 
of  any  force.  The  general  jurisdiction  in  ad- 
miralty exists  without  regard  to  it;  and  if  any 
effect  should  be  given,  instead  of  extending,  as 
was  intended,  it  would  restrict  it;  and,  for  the 
reason  given  in  respect  to  the  Act  of  184S,  it 
hu  become  useless  and  of  no  effect. 

The  decree  of  the  court  below  ajlrmed,  leith  eoeU 
and  interest. 


Clted-21  Wall..  S88 ;  lOe  U.  S.,  632;  2  Hughes,  17: 5 
HuKhee,ilS2;  IBro.,  178, 180, 184,  335,  340,  «>7,fi32,fi33, 
66fi,tte ;  8 Bank.  Hegr.,  182 ;  1  Abb.  n.  8.,  340 ;  6  Ben., 
77 ;  8  Ben.,  U6 j  7  Am.  Jtop..  94  (2S  Wis.,  487) ;  11  Am. 
Kep.,  283  (9  R.  I.,  419) ;  14  Am.  Hep.,  92  (62  III.,  227; ;  36 
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Juriedietian  over  itaie  judgment* — praetiee 
when  aUaehee—jvdieial  notice — eoniraU  with 
bank  to  reeeite  tte  note*  for  taxe»—attaeht*  to 
the  note* — law  repealina. 


A  cause  oao  be  removed  from  a  state  court  Into 
this  court,  under  the  2Sth  secttnn  of  the  JudlciaiT 
Act  of  1789,  whenever  some  one  of  the  queattons  em- 
braced in  it  was  relied  on  by  the  party  who  briiisa 
the  cause  here,  and  when  the  rlirbt  which  he  claimed 
it  gave  him  was  denied  to  him  by  the  state  ooort. 

The  partlcuiu-  provision  of  the  ConatltatioD 
which  the  plalntiffsin  error  say  has  l>c>eD  violated 
in  I  ts  application  to  their  case,  need  not  t>e  contained 
in  the  pleading. 

If  the  record  shows,  either  by  express  srerment 
or  by  clear  and  necessary  intendment,  that  the 
constitutional  provision  did  arise,  and  that  tlH> 
court  below  could  not  have  reached  its  conclusion 
and  Judgment  without  applying  it  to  the  caxe  in 
hand,  then  the  Jurisdiction  of  this  court  attaches. 

It  need  not  appear  that  the  state  court  erred  in 
its  Judgment. 

It  is  sulBolent  to  confer  jurisdiction,  that  the 
question  in  the  case  was  decided  adversely  to  the 

glalntiffs  in  error,  and  that  the  coOrt  waa  induced 
y  it  to  make  the  Judgment  which  it  did. 

AU  courts  take  notice,  without  pleading,  of  the 
Ck>nstitution  of  the  United  States,  and  the  pobUo 
laws  of  the  State  where  they  are  exercising  tbeir 
functions. 

A  State  may.  In  the  charter  creating  a  tMok. 
agree  to  receive  the  paper  of  the  tiank  for  all  tazea 
due  the  State. 

Such  a  contract  is  binding  on  the  State,  and  wltb- 
In  the  protection  of  the  Constitution  of  the  United 
States. 

Courts  do  not  favor  repeals  by  Impllcatloa.  and 
never  sanctien  them  if  the  two  acts  can  stand  to- 
gether. 

The  State  had  the  right  at  any  time  to  withdraw 
its  guaranty,  but  it  must  be  done  in  such  a  manner 
as  not  to  impair  the  obligation  of  its  contract  wltli 
tbe  note  holders  of  the  bank. 

The  guaranty  attached  to  tbe  paper  Itself,  and 
could  not  be  witharawn  from  It ;  and  note*  in  etr- 
cu  lation  at  the  time  of  the  repeal  of  the  Act  are  not 
alf  ected  by  it.  and  carry  with  them  the  pledge  of 
the  State  to  be  received  in  payment  of  taxes  \tj 
every  bona  Me  holder. 

Section  28  of  the  charter  of  the  Bank  of  Tennes- 
see, constituted  a  contract  with  the  bolder*  of  the 
notes  of  tbe  Bank,  and  it  was  not  In  tbe  oonstlta- 
tional  power  of  tbe  Legislature  to  repeal  the  aeotioa 
so  as  to  affect  tbe  notes  which,  at  the  time,  were  la 
circulation. 

[No.  106.] 

Argued  Afar.  11,  1869.    Bedded  Not.  1,  1869. 

IN  ERROR  to  the  Supreme  Court  of  Tennes- 
see. 

This  case  comes  by  writ  of  error  to  the  Su- 
preme Court  of  Tennessee,  under  the  35th  sec- 
tion of  the  Judiciary  Act  of  1789. 

It  involves  the  question  of  the  constitution- 
ality of  an  Act  of  the  Legislature  of  that  State, 
passed  June  10, 1865,  reining  the  IStb  section 
of  the  Act  of  Jan.  19,  1888,  eetabliabiog  the 
Bank  of  Tennessee,  by  which  the  State  wa* 


NOTB.— ITAot  lam  are  void  at  inrnttring  the  obU- 
gatUm  of  contmcd.  Vetted  righto  ieflntd.  See  RoCc 
to  Fletcher  v.  Peck,  10  C.  S.  (8  Cranch),  87. 
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bound  to  receive  the  issues  of  such  bank  for 
taxes. 

The  plaintiffs  in  error,  Francis  Furman  and 
Francis  W.  Green,  in  August,  1866,  filed  their 
petition  in  the  Circuit  Court  of  Davidson 
CoantT,  in  the  Slate  of  Tennessee,  against  the 
defendant  in  error,  Philip  L.  Nichol,  who  was 
derk  of  the  County  Court  of  said  County, 
and  one  of  the  collectors  of  state  taxes,  for  a 
nuxtuUimug  to  compel  the  lfttt«r  to  receive  from 
the  former  $3,535.68,  in  the  notes  and  issues 
of  the  Bank  of  Tennessee,  issued  prior  to  May 
6,  IMl,  in  full  payment  of  that  amount  tendi- 
eied  by  plaintiff  as  due  from  him  to  the  State 
of  Tennessee,  for  taxes  as  a  merchant,  for  the 
year  ending  Aug.  28,  1866,  and  to  compel  the 
defendant  in  error  to  issue  to  plaintiffs  in  error 
a  license  as  merchants,  the  said  Green  having 
entered  into  partnenhip  with  Furman,  Aug. 
1.1886. 

The  petition  alleges  the  application  for  the 
license,  the  tender  of  the  bond  required  by  the 
laws  of  Tennessee,  and  a  sworn  statement  of 
invoice  cost  of  all  the  goods  purchased  by  Fur- 
man, upon  which  statement  there  was  due  to 
the  County  of  Davidson  the  sum  of  |888.63, 
which  sum  was  tendered  to  the  defendant  in 
error  in  legal  currency  of  the  United  States, 
which  he  refused  to  accept,  unless  said  Furman 
would  also  pay  him  the  state  taxes  in  like  cur- 
rency. That  upon  said  statement,  (here  was  also 
found  to  be  due  to  the  State  of  Tennessee  the 
sum  of  $3,534.58,  and  that  said  Furman  tend- 
ered to  the  defendant  in  error,  and  offered  to 
pay  him  said  sum  in  the  notes  and  issues  of  (he 
Bank  of  Tennessee,  issued  prior  to  May  6, 1861. 
That  the  defendant  in-error  refused  the  same, 
because  said  notes  and  issues  of  the  said  bank 
were  not  at  par,  and  tef  used  to  accept  the  bond 
tendered,  and  to  issue  to  plaintiffs  in  error  a  li- 
cense, because  Furman  had  not  paid  said  state 
tax  in  i>ar  funds,  and  had  only  tendered  and  of- 
fered to  pay  the  same  in  said  issues  of  the  Bank 
of  Tennessee,  in  which  issues  he  insists  he  had 
a  right  to  pay  said  state  tax. 

In  said  petition,  the  charter  of  the  Bank  of 
Tennessee  is  set  forth,  and  particularly  the  12th 
section  of  the  said  charter,  to  wit:  the  Act  of  the 
General  Assembly  of  the  State  of  Tennessee, 
passed  Jan.  19,  1838,  entitled  "  An  Aotto  Es- 
tablish a  State  Bank  to  Raise  a  Fund  for  In 
temal  Improvements,  and  to  Aid  in  the  Estab- 
lishment of  a  System  of  Education,"  the  said 
12th  section  being  in  the  following  words,  viz. : 

Section  12.  "  Be  it  enacted,  that  the  bills  or 
notes  of  said  corporation  originally  made  pay- 
able, or  which  shall  have  become  payable  on 
demand,  in  gold  or  silver  coin,  shall  be  receiv- 
able at  the  Treasury  of  the  State,  and  by  all  tax 
collectors  and  other  public  officers,  in  all  pav- 
ments  for  taxes  or  other  moneys  due  to  t&e 
State." 

Said  petition  further  states,  that  the  bank- 
notes tendered  were  issued  by  the  Bank  of  Ten- 
nessee, as  provided  for  in  said  12th  section  of 
add  charter,  and  payable  to  bearer ;  that  the  cor- 
poration is  still  in  existence  and  the  charter  un- 
repealed; that  said  bank  was  organized  and  is- 
soed  its  bills  or  notes  under  the  provisions  of 
said  charter,  which  circulated  as  money  and 
legal  currency. 

That  said  charter  was  a  contract  made  with 
the  people  of  the  State,  and  every  person  into 
8ee8  Wau.. 


whose  possession  the  said  notes  and  issues  of 
said  bank  might  come,  that  the  same  should  be 
received  by  all  collectors  of  taxes,  for  dues  to 
the  State  of  Tennessee,  and  it  is  not  in  the 
power  of  the  Legislature  of  the  State  of  Ten- 
nessee to  impair  or  annul  the  validity  and  bind- 
ing force  of  said  contract. 

A  writ  of  mandamru  ni»i  issued,  by  order  of 
Hon.  M.  M.  Brien,  Judge  of  the  9lh  Judicial 
Circuit  of  the  State  of  Tennessee. 
To  the  petition  the  defendant  filed  a  demurrer 
At  the  September  Term,  1866,  of  said  Cir- 
cuit Court  of  Davidson  County,  on  argument, 
the  demurrer  was  overruled  and  a  peremptory 
mandamm  was  awarded.  "Commanding  the 
defendant  in  error  to  receive  of  the  plaintiffs  in 
error,  in  payment  of  plaiulifls'  state  tax,  as 
merchants,  the  notes  or  issues  of  the  Bank  of 
Tennessee,  issued  prior  to  the  6lh  day  of  May 
1861,  and  to  issue  to  the  plaintiffs  a  license  "  ' 
The  Supreme  Court  of  the  State  of  Tennes- 
see, on  appeal,  reversed  said  judgment,  sus- 
tained the  demurrer,  and  dismissed  the  petition 
WhereuiKM  the  petitioners  sued  out  this  writ  of 
error. 

Some  additional  facts  in  the  case  appear  in 
the  opinion  of  the  court. 

The  quesUon  as  to  the  Jurisdiction  of  this 
court  was  raised  by  counsel  for  the  defendant 
in  error,  by  motion.  The  case  was  very  fully 
argued  by  counsel,  both  as  to  the  question  of 
jurisdiction  and  upon  the  merits. 

Mes»n.  Oel>.  Hoadley,  Bobert  L.  Oaruther 
and  B.  R.  Curtis,  for  plaintiffs  in  error: 

1.  After  the  recent  elaborate  examination  of 
thequMtion  in  Bridge  Proprietors  v.  Boboken 
(^■'  i  Wall  lie  (68  U.  8.,  XVII.,  571).  in 
which  Mr.  Ju»(tee  Catron,  although  dissenting, 
concurred  as  to  the  question  now  under  con- 
sideration, we  need  not  multiply  the  authorities 
to  the  proposition,  that  jurisdiction  is  conferred 
upon  this  court  under  the  2,5th  section  of  the 
Judiciary  Act  of  1789,  where  it  appears  that  the 
constitutional  question  was  presented  to  and 
passed  upon  by  the  court  below,  either  by  ex- 
press averment  or  necessary  intendment  in  the 
pleadings  in  the  case,  or  where  it  appears  from 
the  record  that  the  question  was  necessarily  in- 
volved in  the  decision,  and  thai  the  state  court 
could  not  have  given  the  judgment  or  decree 
which  it  passed,  without  deciding  it.  These  are 
the  fifth  and  sixth  of  the  classes  of  cases  in 
which  jurisdiction  is  said  b  v  Mr.  Justice  Catron, 
in  pronouncing  the  opinion  of  the  court  in 
Armstrong  v.  Trea$.  Athens  Co.,  to  have  been 
conferred  on  this  court  by  writ  of  error  under 
the  25th  section  of  the  Act  of  1789.  As  Mr. 
Justiee  Miller  well  says,  on  page  143  of  1  Wall. 
(68  U.  S.,  XVn.,  576),  after  citing  the  case  last 
referred  to,  "  Now.alihough  there  are  other  de- 
cisions in  which  it  is  said  that  the  point  raised 
niust  appear  on  the  record,  and  that  the  par- 
ticular Act  of  Congress  or  part  of  the  Constitu- 
tian  supposed  to  be  infringed  by  the  state  law 
ought  to  be  pointed  out,  it  has  never  been  held 
that  this  should  be  done  in  express  words.  But 
the  true  and  rational  rule  is,  that  the  court  must 
be  able  to  see  clearlj;,  from  the  whole  record, 
that  a  certain  provision  of  the  Constitution  or 
Act  of  Congress  was  relied  on,  by  the  party 
who  brings  the  writ  of  error,  and  that  the  right 
thus  claimed  by  him  was  denied." 
OroteeU  v.  BandeU,  10  Pet.,  368;  Ocean  Ins. 
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Co.  T.  PoOepi,  18  Pet.,  167;  Lessee  of  Oooiu  v. 
QaOaher.  15  Pet.,  18;  NeiUon  v.  Lagow,  13 
How..  98:  Medberry  v.  Ohio,  24  How.,  413  (65 
U.  S..  XVII.,  739):  A  R.  Co.  v.  Boek,  4  Wall., 
177<71U.  8.,  XVTII.,381). 

2.  The  12lh  section  of  the  Act  of  Incorpora- 
tion of  the  Banlc  of  Tennessee  was  not  repealed 
by  section  603  of  the  Tennessee  Code,  which 
went  into  effect  in  May,  1858. 

It  is  claimed  that  section  603  repealed  by  im- 
plication the  12th  section  of  the  Act  of  Incor- 
poration. But  it  must  be  a  necessary  implica- 
tion. Mr.  Dwarris,  in  his  work  on  Statutes,  p. 
533,  says  that  there  is  no  repeal  by  implication 
unless  made  quite  plain. 

Dr.  Foster's  case,  11  Coke,  68;  Bowen  v.  Lease, 
6  Hill,  221;  Ches.  &  0.  Can.  Co.  v.  BaU.  <6  0. 
B.  B.  Co.,  4  Gill  &  J.,  1;  Street  v.  Com.,  6 
Watts  &  8.,  209;  Com.  v.  Herrick,  6  Cush., 
465;  State  y.  Minton,  3  Zab.,  529. 

8.  The  12th  section  of  the  Act  of  Incorpora- 
tion of  the  Bank  of  Tennessee  was,  until  re- 
pealed, a  contract  between  the  8tate  and  every 
Dill  holder  of  the  bank,  obliging  the  former  to 
receive  (he  bills  for  taxes. 

4.  This  contract  as  to  bank-bills,  issued  be- 
fore the  repeal  of  the  12th  section,  is  wholly 
unaffected  thereby;  the  obligation  to  receive 
the  circulation  when  paid  for  taxes,  is  not  dis- 
charged by  the  circumstance  that  the  holder 
purchased  it  after  repeal. 

With  the  first  bolder  it  is  admitted  that  a 
contract  is  complete  on  the  part  of  the  State, 
when  he  has  received  the  note  from  the  bank. 
This  contract,  it  cannot  be  denied,  imparts  val- 
ue to  the  note  in  his  hands.  The  nature  of  the 
contract  is  an  assurance  by  the  State  that  the 
note  may  be  used  in  payment  of  taxes.  Is  this 
a  personal  contract  with  the  holder?  Surely 
not;  for  contracts  are  imassignable,  because 
personal,  only  when  the  relations  between  the 
parties  are  such  as  to  show  that  the  perform- 
ance was  intended  to  be  undertaken  to  or  by 
the  particular  person,  and  none  other. 

The  purpose  of  the  statute  is  not  merely  to 
assure  the  first  holder  that  he  may  use  the  bills 
in  the  payment  of  taxes,  but  to  create  confi- 
dence on  his  part  in  their  value;  indeed,  to  add 
a  value  to  them  in  his  hands,  by  assuring  him 
that  bis  transferee  may  also  so  use  them.  The 
assurance  or  guaranty  that  each  holder  may 
pay  them  out  for  taxes,  is  not  a  new  agreement 
with  such  holder  first  made  at  the  time  he  be- 
comes holder.  When  the  first  bolder  took  the 
bills  from  the  bank,  the  State  promised  him 
that  if  he  should  assign  them,  his  assignee  and 
his  assignee's  assignee  might  also  use  them  for 
payment  of  taxes.  To  deprive  his  assignee  of 
this  right  is,  therefore,  to  violate  a  contract 
made  originally  with  him.  Such  is  the  natu- 
ral import  of  the  language  of  the  section,  and 
is  the  just  result  of  the  fact  that  the  paper  has 
an  increased  value  in  the  first  holder's  hands, 
by  reason  of  such  right  of  the  assignee.  It 
makes  it  more  current.  And  so,  being  always 
able  to  pass  the  bills  readily,  he  confides  In 
them  as  he  would  money,  and  does  not  hurry 
with  them,  for  coin,  to  the  counter  of  the  state 
bank,  or  seek  to  get  rid  of  them  as  of  doubtful 
credit.  The  Legislature  says  to  the  first  holder 
of  the  bill,  when  he  takes  it  from  the  bank: 
"  We  promise  you  and  your  assigns,  that  if  you 
will  take  this  bill,  you  and  they,  whoever  may 
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be  its  holder,  may  alwa^  use  it  in  payment  of 
taxes."  Such  promise  is  a  continuing  guaimo- 
ty,  necessarilv  negotiable.  This  rimt  so  to 
use  is  thus  paid  for  by  the  first  holder  to  the 
bank;  in  his  hands  it  is  property,  acquired  for 
a  consideration,  which  he  in  turn  sells  and  is 
paid  for  when  he  sells  the  note.  Otherwise,  if 
the  note  has  this  increased  value  in  his  hands, 
l>ecause  of  its  power  in  his  assignee's  hands,  it 
is  a  value  for  which'he  has  ^ven  no  considera- 
tion whatever. 

Judge  McLean  says,  in  Woodruff  v.  Trapnad, 
10  How.,  206:  • 'The  guarantor  included  all  the 
notes  of  the  bank  in  circulation,  as  clearly  as 
if  on  the  face  of  every  note  the  words  had  'been 
engraved — '  This  note  shall  be  received  by  the 
State  in  payment  of  debts;'  and  that  the  legis- 
lature could  not  withdraw  tUs  obligation  from 
the  notes  in  circulation  at  the  time  the  guaran- 
ty was  repealed,  is  a  position  which  can  require 
no  argument.  Anyone  had  a  right  to  receive 
them  and  to  test  the  constitutionality  of  the 
repeal." 

That  case  was  mandamus,  to  compel  the 
receipt  of  notes  of  the  State  Bank  of  Arkansas, 
in  payment  of  a  judgment  recovered  by  the 
Slate  against  Woodruff,  the  State  Treasurer. 
In  creating  the  bank,  the  State  had  agreed  that 
"the  bills  and  notes  of  said  institutioq  shall  be 
received  in  all  payments  of  debts  due  to  the 
State  of  Arkansas.  It  was  the  sole  stockholder 
of  the  bank,  and  appointed  its  directors.  It 
repealed  the  clause  of  the  charter  permittiiig 
this  use  of  the  notes.  It  did  not  appear  wheth- 
er Woodruff  was  possessed  of  these  notes  be- 
fore the  repeal  or  not.  In  all  these  particul»r8, 
that  case  is  like  this.  And  there  are  no  other 
important  features  of  either  case.  Judge  Mc- 
Lean, in  expressing  the  views  of  the  majority 
of  the  court  ( Woodru/ V.  TrapnaU,  10  How., 
205),  says:  "The  notes  are  made  payable  to 
boarer;  consequently,  every  bona  fide  holder 
has  a  right  under  the  28th  section,  to  pay  to  the 
State  any  debt  he  may  owe  it,  In  the  paper  of 
the  bank.  It  is  a  continuing  guaran^  by  the 
State  that  the  notes  shall  be  so  received.  Such 
a  contract  would  be  binding  on  an  individual, 
and  it  is  not  less  so  on  a  Slate. 

That  the  State  had  the  right  to  repeal  the 
above  section,  may  \yt  admitted.  And  uieemia- 
sions  of  the  bank  subsequentiy  are  without 
the  guaranty.  But  the  notes  in  circulation  at 
the  time  of  the  repeal  are  not  affected  by  it. 
The  holder  may  still  claim  the  right,  by  tbo 
force  of  the  contract,  to  discharge  any  debt  he 
may  owe  to  the  State,  in  the  notes  thus  issued. 
It  is  argued  that  there  could  have  been  violated 
or  impaired  no  contract  with  the  plaintiff  in 
error,  as  it  does  not  appear  he  haa  the  notes 
tendered  by  him  in  his  possession  at  the  time 
the  28th  section  was  repealed.  It  is  admitted 
that  he  had  the  notes  in  his  possession  at  the 
time  he  made  the  tender,  and  that  they  were 
issued  by  the  bank  before  the  repeal  of  the  sec- 
tion ;  and  nothing  more  than  this  could  be  re- 
quired.   On  page  208,  he  adds: 

"  The  right  to  make  payment  to  the  State  in 
this  paper  arises  out  of  a  continuing  contract. 
which  is  limited  in  time  by  the  circulation  of 
the  notes  to  be  received.  They  may  be  offered 
in  payment  of  debts  due  to  the  State  in  its  own 
right,  before  or  after  judgment,  and  without 
regard  to  the  cause  of  indebtment.    Wliatovcr 


Digitized  by 


Google 


1888. 


FUBMAN  T.  NiCHOL. 


44-64 


BUT  be  the  demerits  of  the  plaintiff  in  error, 
the^  do  not  affect  the  nature  and  extent  of  the 
obhgation  of  the  State,  and  that  obligation 
cannot  be  withdrawn  from  this  paper.  Into 
whoeesoeTer  hands  it  shall  come,  it  carries  with 
it  the  pledge  of  the  State  to  receive  it  in  pay- 
ment of  its  debts." 

It  is  true  that  Woodruff  y.  TVapTioK.lOHow., 
205,  was  decided  by  five  judges  against  four, 
bnt  it  is  also  true  that  it  has  never  been  over- 
ruled, but  has  often  been  affirmed.  It  is  now 
too  late  to  question  it.  Eighteen  years  have 
since  elapsed.  It  furnished  the  standard  of 
duty  and  legal  obligation,  during  the  larger 
part  of  the  life  of  the  Bank  of  Tennessee,  and 
was  undoubtedly  the  basis  of  the  confidence 
the  holders  of  the  notes  of  that  bank  felt. 

Pitup  V.  Drevi,  10  How. ,  218 ;  Trigg  v.  Drew, 
10  How.,  234;  Ourraji  v.  Arkantat,  15  How., 
804;  HatetAtn-ne  v.  Caltf.  2  Wall.,  10(69U.  S., 
XVIL,  719);  MeOeey.  Mathi*.  4  Wall.,  148  (71 
U.  8.,  XVIII.,  314):  VonHoffman  v.  Quineu, 
4  Wall.,  885  (71  U.  8.,  XVlfl.,  408). 

Mettrt.  Horace  H.  Harrison,  John  2Wn»- 
ble,  and  Horace  Maynard.  for  defendant 
in  error: 

1.  The  writ  of  error  in  this  cause  being  to  a 
state  court,  the  jurisdiction  of  this  court  to  re- 
view the  cause  depends  upon  whether  or  not 
there  was  drawn  in  question  the  validity  of  the 
Act  of  1888,  chartering  the  Bank  of  Tennessee, 
or  the  validity  of  the  Act  of  1865,  repealing 
the  12th  section  of  said  Act,  upon  the  ground 
of  said  Acts  or  either  of  them  being  repugnant 
to  the  provisions  of  the  Constitution  of  the 
United  States,  and  whether  the  decision  of  the 
state  court  was  in  favor  of  its  or  their  validity. 

If  the  validity  of  neither  of  these  Acts,  upon 
the  ground  of  such  repugnance,  was  drawn  in 

auestion  in  the  Supreme  Court  of  Tennessee.or 
'  the  validity  of  neither  wasdrawn  in  question 
and  neither  of  these  Acts  decided  by  that  court 
to  be  valid,  in  either  case  the  writ  of  error 
ooght  to  be  dismissed. 

It  ia  not  sufficient  that  one  of  the  questions 
in  the  36th  section  of  the  Judiciary  Act  might 
have  arisen  and  been  actually  deciaed. 

WaUamiy.  OUver.  12  How.,  Ill;  The  Vie- 
li»rr,  6  Wall.,882(78U.  8.,  XVIII.,  848);  fliun- 
iOon  Co.  V.  Ma*i.,  6  Wall.,  682  (73  U.  8., 
XVUI.,  904). 

Kor  does  error  lie  to  a  state  court  on  the 
ground  of  an  alleged  violation  of  the  Consti- 
tntion,  unless  it  appear  by  the  record  that  the 
point  was  raised  in  the  state  court;  that  the 
party  called  attention  to  the  particular  clause 
of  the  Constitution  relied  upon,  and  to  the 
right  claimed  under  it,  and  that  the  point  thus 
distinctly  raised  was  ruled  against  him. 

Fbmey  v.  ToaU,  1  Black,  350  (68  U.  S., 
XVII.,  218);  Boyt  v.  Sheldon,  1  Black,  618  (68 
U.  S.,  XVn.,  66). 

Even  if  this  strict  and  veiy  correct  ruling  is 
at  aU  modified  in  the  case  of  Bridge  v.  Hobohen, 
Co.,  1  Wall..  116  (68  U.  8.,  XVIL,  671),  stUl, 
as  it  is  lud  down  in  that  last  named  case,  the 
pleadings  must  make  a  case  which  necessarily 
comes  within  the  provisions  of  the  Constitution. 

The  intention  of  the  parties  to  raise  a  con- 
stitational  question  is  not  enough;  it  must  be 
actoaliy  raised  and  decided. 

Matheton  v.  Br.  Bank ofMobOe,  7  How.,  860. 

There  is  no  allegation  or  statement  in  the 
See  8  Wall.  U.  S.,  Book  i9. 


record  by  pidntiffs  in  -error,  that  there  was  a 
contract  between  the  State  or  that  its  Legisla- 
ture had  impaired,  or  that  by  any  act  it  had 
impaired  or  attempted  to  impair  the  obligation 
of  such  contract. 

There  was  no  question  made  as  to  the  valid- 
ity of  the  Act  of  1838.  Plaintiffs  in  error  them- 
selves must  have  claimed  that  that  Act  was  valid, 
for  the  very  contract,  if  there  was  any  such  con- 
tract, was  made  by,  or  grew  out  of  that  Act. 

The  decision  of  the  state  court  was  a  decision 
upon  the  construction  of  the  effect  of  the  Stat- 
ute of  1838,  section  12,  and  not  upon  the  va- 
lidity of  any  statute. 

Where  a  state  law  is  admitted  to  be  valid, 
and  the  only  question  is  whether  it  has  been 
correctly  construed,  the  Supreme  Court  has  no 
jurisdiction. 

Bk.  of  Oineinnati  v.  Buckingham,  5  How., 
817;  Q.  0.  B.  B.  d  Banking  Co.  v.  MarthaB, 
12  How.,  165;  Lawler  v.  Walker,  14  How., 
149;  Bobertaon  v.  Coulter,  16  How.,  106;  ~ 
don  V.  Goodman,  2  Black,  674  (67  U. 
XVIL,  257). 

The  cases  in  1  Wall.,  118  (68  U.  S.,  XVII., 
671),  and  in  8  Wall..  51  (70  U.  8.,  XVIIL. 
137),  do  not  reach  the  principle  in  Uie  matter 
of  objection  to  the  jurisdiction  of  the  Supreme 
Court  in  this  cause. 

We  call  the  attention  of  the  court  (if  deemed 
necessary  to  refer  to  authorities  upon  a  ques- 
tion which  must  be  so  familiar  to  the  court),  to 
the  following  cases: 

OroieeU  v.  Bandell,  10  Pet^  368;  Choatetm 
V.  Marguerite,  12  Pet.,  507;  Ocean  Ini.  Co.  v. 
PoUeys,  18  Pet.,  157;  Bank  of  Ky.  v.  Orifflth, 
14  Pet.,  56;  Coonty.  Gallaher,  15  Pet.,  18;  Bk. 
of  (Xneinnati  v.  BuekingTiam,  5  How.,  317; 
MaxweU  v.  Keiebold,  18  How.,  511  (69  U.  8., 
XV.,  506);  B.  B.  Co.  v.  J&eA,  4  Wall.,  177  (71 
U.  8.,  XVIIL,  381). 
From  which  are  extracted  the  following  points : 

To  give  jurisdiction  to  the  Supreme  Court  to 
review  the  judgment  of  a  state  court,  it  must 
appear: 

1.  That  some  one  of  the  questions  stated  in 
the  Judiciary  Act  did  arise. 

2.  That  the  question  was  decided  by  the 
state  court  as  required  by  that  section. 

8.  It  is  sufficient,  if  it  appear  by  clear  and 
necessary  intendment  from  the  recora.that  such 
question   must  have  been  raised  and  decided. 

4.  It  is  not  enough  that  such  question  might 
have  arisen,  or  been  applicable;  it  must  appear 
that  it  did  arise  and  was  applieid. 

There  was  no  contract  between  the  State  of 
Tennessee  and  anyone,  at  the  passage  of  the 
Act,  under  the  12th  section,  but  said  section 
was  simply  a  proposition  made  by  the  State, 
which,  if  accepted  by  anyone  taking  the  issues 
of  the  Iwnk  upon  the  faith  of  the  provisions  of 
that  section,  was  binding^  upon  the  State  so 
long  as  that  section  remained  unrepealed  and 
the  proposition  outstanding  or  unwithdrawn, 
and  no  longer. 

Even  if  uds  12th  section  is  treated  as  a  guar- 
anty on  the  part  of  the  State,  the  contract  of 
guaranty,  like  every  other  contract,  implies  at 
least  two  parties,  and  requires  the  agreement 
of  both  parties  to  make  it  valid. 

The  provisions  of  the  12th  section  of  the  Act 
of  1838  cannot  be  said  to  be  a  miaranty.  It 
was  not  an  agreement  or  undertaking  to  assume 
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or  pay  the  Dotes  of  the  Bank  of  Tenueasee.  but 
to  receive  these  notes  in  payment  of  taxes  and 
dues  to  the  State.  It  cannot  be  said  that  there 
was  the  essential  feature  or  element  of  mutu- 
ality in  the  transaction,  until  the  notes  of  the 
bank  were  taken,  under  and  upon  the  faith  of 
the  undertaking  on  the  part  of  the  State,  con- 
tained in  the  12th  section.  The  obvious  im- 
port of  the  provision  and  the  intention  of  the 
State  was,  to  make  the  notes  current.  The 
State  was  incorporating  a  bank,  in  which  it 
was  interested  at  least  to  the  extent  of  fost- 
ering and  building  up  its  educational  and  in- 
ternal improvement  interests. 

The  State  did  not,  by  the  12th  section,  say: 

I  will  guaranty  the  payment  or  redemption 
of  the  notes  of  the  bank,  and  the  faith  and 
credit  of  the  State  is  pledged  to  do  that;  but  I 
desire  to  make  the  notes  of  the  Bank  of  Ten- 
nessee, when  issurd,  circulate  currently  at  par 
as  the  representative  of  money.  If  any  person 
will  take  these  notes,  I  will  receive  them  in 
payment  of  taxes;  and  if  thus  taken,  it  will 
operate  as  a  contract  with  the  holder  to  that 
effect;  when  he  takes  them  he  accepts  the 
offer  I  make.  He  assents  to  the.  terms  con- 
tained in  the  proposition  I  make. 

We  have,  then,  the  parties,  viz. :  the  State 
and  the  party  who  accepts  the  proposition  by 
taking  the  notes;  the  consideration,  viz.:  the 
cause  moving  in  making  the  proposition ;  the 
assent  of  the  parties,  without  which,  as  it  is 
said,  there  can  be  no  legal  contract,  and  the 
notes,  the  subject  of  the  contract. 

This  taking  of  the  notes  was  the  act  which 
made  the  particular  person  who  took  them,  a 
party.  His  rights,  under  a  contract,  it  is  clear, 
for  the  first  time  then  accrued.  The  notes 
issued  by  the  bank,  payable  to  bearer,  were 
negotiable  on  delivery;  and  the  bank  was 
bound  for  all  its  lawful  issues  and  to  redeem 
them  from  the  holder  upon  presentation.  The 
emission  of  the  notes  to  parties  receiving  them, 
or  the  delivery  by  the  holder  to  others,  who 
thus  became  the  holder  of  the  notes,  made  the 
contract  complete  between  the  bank  and  the 
holder.  And  as  long  as  the  12th  section  of 
the  charter  of  the  Bank  of  Tennessee  was  in 
force,  it  is  to  be  presumed  that  the  issues  of  the 
bank  were  taken  upon  the  faith  of  the  promise 
of  the  State  contained  in  that  section. 

But  can  it  be  said  that,  after  the  12th  sec- 
tion was  repealed,  and  the  proposition  in  that 
section  withdrawn,  that  a  person  taking  the 
notes  of  the  bank  took  them  upon  the  faith  of 
that  promise?  It  cannot  be  doubted  that  the 
Legislature  had  the  right  to  repeal  the  12th  sec- 
tion, but  it  is  said  thui  the  repeal  of  this  section 
did  not  and  could  not  affect  the  liability  of  the 
State  to  take  any  and  all  of  the  notes  of  the  bank 
issued  prior  to  the  repeal  of  the  12th  section. 

It  is  true  that  in  Woodrujf  v.  TrapnaU,  10 
How.,  205,  it  was  held  by  a  majority  of  the 
court,  that  the  28th  section  of  the  charter  of 
the  State  Bank  of  Arkansas  (very  similar  to  the 
12lh  section  of  the  charter  of  the  Bank  of  Ten- 
nessee), was  a  continuing  guaranty  on  the  part 
of  the  State  that  the  notes  should  be  received: 
that  the  notes  were  made  payable  to  bearer 
and,  consequently,  every  bona  fide  holder  had 
a  right,  under  that  section,  to  pay  to  the  State 
(iny  dibt  he  might  owe  it;  that  the  State  had  a 
right  to  repeafsaid  section,  and  the  emissions 
874 


of  the  bank  subsequently  were  without  the 
^aranty;  that  the  notes  in  circulation  at  the 
time  of  the  repeal  were  not  affected  by  it;  and 
that  it  was  sufficient,  if  Woodruff  had  the  notes 
in  his  possession  at  the  time  he  made  the 
tender,  and  they  were  issued  by  the  bank  be- 
fore the  repeal  of  the  section;  and  that  into 
whosesoever  hands  the  notes  of  the  bank  might 
come,  they  carried  with  them  the  pledge  of  the 
State  to  receive  them  in  payment  of  its  debts. 

But,  admitting  all  that  can  be  claimed  as 
having  been  decided  in  Woodruff  v.  TrapndU, 
it  does  not  follow  that  the  State  of  Tennessee 
is  bound  to  receive  from  the  plaintiffs  in  error 
the  issues  of  the  Bank  of  Tennessee,  tendered  by 
them  in  payment  of  the  amount  due  from  them 
for  exercising  the  privilege  of  selling  goods  in 
that  State,  at  wholesale,  and  that  the  State, 
through  its  officers,  should  be  compelled  to  issue 
to  them  a  license  to  exercise  such  privilege. 

The  entire  stock  of  the  Bank  of  Tennessee 
did  not  belong  to  the  State  of  Tennessee,  nor 
did  the  State  furnish  the  capital  and  receive 
the  profits,  as  it  was  held  was  the  case  with  the 
Bank  of  the  State  of  Arkansas,  the  State  of 
Tennessee  being  a  mere  trustee  of  a  large  por- 
tion of  the  $5,000,000  invested  in  the  Bank  of 
Tennessee  as  its  capital. 

It  seems  to  be  clear  that,  as  plaintiffs  in 
error  in  this  case  did  not  act  upon  the  propo- 
Bition  made  by  the  State  in  the  12th  section  of 
the  charter  of  the  Bank  of  Tennessee  until 
after  that  proposition  was  withdrawn — did  not 
accept  it,  nor  have  any  rights  vested  under  it, 
until  the  repeal  of  the  section,  which  amounted 
to  a  withdrawal  of  the  proposition,  that  they  can- 
not be  heard  to  set  up  a  contract  with  the  State. 

8.  The  plaintiffs  in  error  fail  to  show  that 
the  notes  held  and  tendered  by  them  to  the  de- 
fendant were  the  lawful  issues  of  the  Bank  of 
Tennessee.  They  show  that  the  notes  were 
issued  by  the  bank,  as  provided  for  in  the  said 
12th  section  of  said  charter;  but  it  will  be 
noticed  that  the  section  referred  to  does  not 
authorize  the  issue  of  the  notes  of  the  bank 
and  it  cannot,  therefore,  be  said  that  the  notes 
tendered  by  plaintiffs  in  error  were  issued  by 
the  bank  as  provided  for  in  said  12th  section. 
for  the  12th  section  made  no  provision  for  the 
issue  of  notes  by  the  bank.  That  section  simp- 
ly refers  to  certain  kinds  of  issues  of  the  bank, 
and  does  not  authorize  the  issue  of  that  kind  of 
notes,  but  provides  that  the  bills  or  notes  of 
snid  corporation,  originally  made  payable,  or 
which  shall  have  become  payable,  in  gold  or 
silver  coin,  shall  be  receivable,  etc. 

We  submit  whether  this  court  will  compel 
the  State  of  Tennessee  to  take  the  noVes  tend- 
ered by  plaintiffs  in  error,  unless  they  showed 
that  such  notes  were  the  lawful  issues  of  the 
Bank  of  Tennessee. 

It  may  be  that  the  same  strictness  is  not 
required  in  this  proceeding  in  describing  these 
notes  as  would  be  required  in  an  action  at  btw 
brought  on  them,  but  certainly  the  State  would 
not  be  compelled  to  receive  notes  purporting  to 
be  the  issues  of  the  bank  unless  uey  were  the 
lawful  issues  of  the  bank;  that  is  to  say,  issuL-d 
in  accordance  with  the  provisions  of  the  charter 
of  the  bank. 

4.  The  plaintiffs  in  error  are  not  entitled  to 
set  up  and  enforce  any  contract  with  the  Siaic 
under  the  circumstances,  because  iho  Siau-, 
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under  its  general  police  power,  had  a  right,  by 
repealing  the  12th  section  of  the  bank  charter, 
to  say  that  it  would  no  longer  be  liable  to  take 
the  notes  of  the  Bank  of  Tennessee  in  payment 
of  its  revenue  or  the  debts  due  it. 

The  subject  of  the  police  power  of  the  States 
has  often  been  considered  in  its  'bearings  upon 
the  clause  of  the  Constitution  of  the  United 
States,  which  forbids  the  passage  of  laws  by 
the  States  violating  the  obligation  of  contracts, 
and  it  has  been  invariably  held  that  this  clause 
does  not  so  far  remove  from  state  control  the 
rights  which  depend  for  their  existence  or  en- 
forcement upon  contracts,  as  to  relieve  them 
from  the  operation  of  sucli  general  regulations 
for  the  good  government  of  the  State  and  the 
protection  of  the  rights  of  individuals  as  mav 
oe  deemed  important  All  contracts  and  all 
ri^ts,  it  is  held,  are  subject  to  this  power,  and 
r^;ul*tion8  which  affect  them  may  not  only  be 
established  by  the  States,  but  must  also  be  sub- 
•  Ject  to  change  from  time  lo  time  with  reference 
to  the  general  well  being  of  the  community,  as 
circumstances  change,  or  as  experience  demon- 
atrates  the  necessity. 

Cooley,  Const.  Law,  574;  TTicrpe  v.  B.  & 
B.  B.  B.  Co.,  27  Vt.,  140. 

The  ddef  Justice,  iXLj)artmouth  GoUege  v. 
WoodMard,  4  Wheat ,  629,  uses  the  following 
langnace,  wUch  is  cited  as  pertinent  to  the 
generalqaestion  of  what  laws  are  prohibited 
upon  the  ground  of  impairing  the  obligation  of 
contracts:  "The  framers  Of  the  Constitution 
did  not  intend  to  restrain  the  States  in  the  reg- 
ulation of  their  civil  institutions,  adopted  for 
internal  government,  and  the  instrument  they 
have  given  us  is  not  to  be  so  construed." 

Win  thecourthold  that  the  12th  section  of  the 
charter  of  the  Bank  of  Tennessee  was  a  guaran- 
ty,a  continuing  guaranty  on  the  part  of  the  State 
to  takeall  the  notes  of  the  Bank  of  Tennessee  in 
payment  for  taxes  to  the  full  extent  of  the 
whole  amount  of  the  issues  of  the  bank,  and 
with  that  guaranty  unaffected  by  a  repeal  of 
the  charter  and  unaffected  by  the  action  on  the 
part  of  the  officers  of  the  bank,  which  swelled 
Its  volume  of  circulation,  issued  for  illegal  pur- 
poees,  to  an  amount  that  would  cripple  the 
State  to  the  extent  of  stopping  the  operations 
of  the  State  Oovemment,  or  make  it  powerless 
to  TMiulate  its  civil  institutions  or  to  provide 
for  fte  good  government  of  the  State? 

Will  the  court  hold  that  the  State  had  no 
power  to  pass  the  Act  of  Feb.  16,  1866,  and 
nnder  the  circumstances,  even  in  the  case  of  a 
bona  fide  holder  of  the  legal  issues  of  the  l)ank, 
issued  in  pursuance  of  the  charter  and  prior  to 
repeal  of  the  12th  section  of  the  bank  charier, 
to  change  the  remedy  of  the  note  holder  (so 
that  it  does  not  destroy  the  right  of  the  note 
holder),  and  compel  him  to  present  the  note  to 
the  speaA  Board  of  Directors  appointed  under 
that  Act,  for  payment,  or  to  the  trustee,  or  the 
court  nnder  that  Act,  and  show  what  kind  of 
notes  he  held,  before  compelling  the  State  to 
take  these  notes?  We  need  not  quote  authori- 
ties to  show  that  it  is  competent  for  the  State 
to  change  the  remedy  under  a  contract.  These 
antliorities  or  decisions  are  numerous  and  are 
familiar  to  the  court. 

How  much  stronger  is  the  reason,  under  the 
general  police  power  of  the  State,  why  the 
State  should  be  held  to  have  a  right  to  direct 
See  8  Wau.. 


the  winding  up  of  the  bank,  the  presentation  of 
the  notes  of  the  corporation  issuing  them,  to 
the  bank  or  its  officers  or  trustee  designated  bv 
the  State  for  that  purpose,  before  present- 
ing them  to  the  guarantor,  especially  after 
the  repeal  of  the  I2th  section  and  the  notice, 
which  the  holders  had,  of  the  fact  that  many  of 
the  notes  of  the  bank  were  re-issues  and  illegal, 
and  especially  when  the  officers  of  the  bank 
charged  with  winding  up  the  institution  and  ac- 
quainted with  the  business  transactions  of  the 
bank,  the  amount  and  character  of  its  issues  are 
presumed  to  be  best  able  to  detect  the  illegal  is- 
sues and  distinguish  them  from  its  legal  issues. 

Mr.  Jttstiee  Davis  delivered  the  opinion  of 
the  court: 

The  main  question  involved  in  this  suit  is  of 
more  imporiance  than  difficulty ;  but  before  we 
proceed  to  discuss  it,  it  is  necessary  to  consider 
the  point  of  jurisdiction  which  is  raised  by  the 
defendant  in  error.  The  circumstances  under 
which  this  court  is  authorized  to  review  the  de- 
cisions of  state  tribunals  has  been  so  often  con- 
sidered and  decided,  that  there  is  hardlv  any- 
thing left  to  do,  but  to  apply  the  already  well 
settled  legal  principles  which  govern  this  class 
of  cases,  to  a  particular  record,  in  order  to  de- 
cide, whether  or  not  we  have  jurisdiction  to 
hear  and  determine  the  matter  in  controversy. 
It  would  be  useless  labor  to  go  through  with 
the  various  adjudications  of  this  court  on  this 
subject.  It  is  enough  for  the  purposes  of  this 
suit  to  say,  that  a  cause  can  be  removed  from  a 
state  court  into  this  court  under  the  25th  sec- 
tion of  the  Judiciary  Act  of  1789,  whenever 
some  one  of  the  questions  embraced  in  it  was 
relied  on  bv  the  party  who  brings  the  cause 
here,  and  when  the  right  he  claimed  it  gave 
him,  was  denied  to  him  by  the  state  court.  It 
is  urged  that  the  particular  provision  of  the 
Constitution,  which  the  plaintiffs  in  error  say 
hps  been  violated  in  its  application  to  their 
case,  should  be  contained  in  the  pleadings,  but 
this  is  in  no  case  necessary.  If  the  record 
shows,  either  b^  express  averment,  or  by  clear 
and  necessary  intendment,  that  the  constitu- 
tional provision  did  arise,  and  that  the  court 
below  could  not  have  reached  the  conclusion 
and  judgment  it  did  reach,  without  applying  it 
to  the  case  in  hand,  then  the  jurisaiction  of 
this  court  attaches.  And  it  need  not  appear 
that  the  state  court  erred  in  its  judgment  It 
is  sufficient  to  confer  jurisdiction  that  the  ques- 
tion was  in  the  case,  was  decided  adveisely  to 
the  plaintiffs  in  error.and  that  the  court  was  in- 
duced by  it  to  make  the  judgment  which  it  did. 

Testing  the  case  at  bar  /by  these  rules,  it  is 
apparent  that  it  is  properly  here,  and  must  be 
disposed  of  on  its  merits. 

By  the  laws  of  T^nessee,  the  privilege  of 
merchandising  is  taxable.  Any  one  who  wishes 
to  engage  in  that  calling,  must  obtain  a  license 
from  the  Clerk  of  the  County  Court  where  he 
proposes  to  carry  on  the  business,  and  give 
bonds  that  he  will  pay  a  certain  percentage  on 
the  invoice  cost  of  all  goods  brought  into  his 
mercantile  establishment  for  sale  during  the 
year.  In  compliance  with  these  laws,  Francis 
Furman,of  Nashville,obtained,  on  the  28th  da^ 
of  August,  1865,  from  the  County  Clerk,  a  li- 
cense as  a  wholesale  merchant  for  the  ensuing 
year.    Being  desirous  of  forming  a  copartner- 
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ship  befcre  the  expiration  of  his  license,  it  be- 
came necessary  Tor  him  to  discharge  his  obliga- 
tions to  the  State  for  the  business  of  the  store 
up  to  that  time.  Accordingly,  on  the  8d  dav 
of  August,  1866,  he  appeared  before  the  Clerk 
with  Green,  his  proposed  partner,  and  tend- 
ered the  amount  due  the  State  for  taxes,  in 
the  notes  and  issues  of  the  Bank  of  Tennessee, 
issued  prior  to  the  8th  of  May,  1881,  and  tend- 
ered also  the  bond  as  requirea  by  law,  and  de- 
manded that  a  license  be  issued  to  them  as 
wholesale  merchants.  But  the  Clerk  declined 
to  comply  with  this  request  because  these  notes 
were  depreciated,  and  informed  the  parties  that 
he  would  not  issue  the  license  unless  the  taxes 
were  paid  in  par  funds. 

Furman  and  Green,  conceiving  themselves 
aggrieved  by  this  conduct,  applied  to  the  local 
circuit  court  for  a  mandamus  to  compel  the 
County  Clerk  to  accept  payment  of  the  Ten- 
nessee Bank  notes  in  discharge  of  Furman 's 
obligation,  and  to  issue  to  them  a  license  as 
whwesale  merchants.  The  application  for  the 
writ  proceeded  on  the  theory  that  the  State  had, 
in  the  passage  of  the  Act  creating  the  Bank  of 
Tennessee,  in  1838,  made  a  contract  with  its 
people  to  receive  these  notes  in  payment  of 
state  taxes,  and  that  it  was  not  in  the  power  of 
a  subsequent  Legislature  to  impair  the  binding 
force  of  this  contract. 

The  proceeding  was  an  effort  on  the  part  of 
the  plaintiffs  in  error  to  test  the  question  of  the 
▼aliaity  of  the  authority  of  a  piu>lic  officer  of 
the  State,  exercising  authority  under  the  State, 
on  the  ground  that  such  authority  was  repug- 
nant to  that  provision  of  the  Federal  Constitu- 
tion which  forbids  a  State  to  pass  any  law  im- 
pairing the  obli^tion  of  a  contract.  The 
purpose  of  the  petition,  the  issue  which  it  pre- 
sented and  sought  to  have  determined,  were  as 
plainly  to  be  seen,  as  if  the  words  of  the  par- 
ticular constitutional  provision  relied  on  had 
been  inserted  in  it,  and  the  obnoxious  legisla- 
tion spread  out  at  length.  All  courts  take 
notice,  without  pleading,  of  the  Constitution  of 
the  United  States,  and  the  public  laws  of  the 
State  where  they  are  exercising  their  functions. 

It  is  insisted  that  the  petition  should  have 
averred  that  the  State  had  impaired,  or  by 
some  act  attempted  to  impair,  the  obligation  of 
a  contract,  but  this  does  sufficiently  appear  by 
necessary  intendment,  for  it  is  alleged  that 
Furman  was  the  owner  of  the  notes  and  en- 
titled to  have  them  received  for  taxes,  by  virtue 
of  a  contract  with  the  State ;  that  hehad  tendered 
them  to  the  defendant,  who  refused  to  receive 
them,  and  that  it  was  not  in  the  power  of  the 
Legislature  to  impaiiithe  validity  of  this  contract. 

The  mandamus  was  asked  for  to  enforce  a 
contract — to  act  directljj  on  Xichol,  the  clerk 
and  collector,  who  was  exercising  an  authority 
under  the  State.  What  is  plainer  than  that  this 
proceeding  impeached  this  authority,  in  its  ap- 
plication to  their  case,  because  the  testation 
construed  by  this  officer  as  depriving  Furman 
of  his  light  to  pay  his  state  taxes  in  notes  of 
the  Bank  of  Tennessee.  If  so,  then  the  peti- 
tioners, insisting  on  the  protection  of  the  Con- 
stitution, drew  in  question  both  the  validity  of 
state  legislation  and  the  authority  of  the  state 
officer,  and  unless  the  record  discloses  that  the 
Supreme  Court  of  Tennessee  denied  relief,  on 
other  than  Federal  grounds,   it  is  perfectly 
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manifest  that  we  are  compelled  to  take  juris- 
diction of  this  cause. 

But  to  proceed  a  step  further.  The  cause 
was  heard  on  the  petition  and  a  demurrer,  admit- 
ting its  truth,  but  denying  its  sufficiency. 

There  were^  three  principal  defenses  to  the 
relief  asked,  specified  in  the  demurrer,  as  was 
required  by  the  Tennessee  Code  of  Practice. 

These  were,  first,  that  the  12th  section  of  the 
Act  incorporating  the  Bank  of  Tennessee  did 
not  constitute  a  contract.  Second,  that  there 
was  no  contract,  because  the  said  12th  section 
was  repealed  by  implication  by  section  603  of 
the  Code  of  1858,  and  there  was  no  averment 
that  the  notes  were  issued  before  that  time. 
The  third  and  last  defense  was,  that  the  petition 
did  not  show  that  the  plaintiffs  became  the 
owners  of  the  notes  l)efore  the  direct  repeal  of 
the  12th  section  by  the  Legislature,  in  1865. 
What  possible  difference  can  it  make,  in  de- 
ciding the  question  of  jurisdiction,  on  which 
of  these  three  grounds  the  Supreme  Court  of  ' 
Tennessee  basra  their  judgment?  The  right 
and  duty  of  this  court  to  hear  and  determine 
this  case  does  not  depend  on  our  ability  to  prove 
that  the  Supreme  Court  of  Tennesse  was  wrong 
in  its  judgment.  Whether  that  judgment  was 
right  or  wrong,  it  is  reviewable  here,  if  it 
necessarily  drew  in  Question  the  validity  of  a  state 
statute,  or  of  an  authority  exercised  under  it,on 
the  ground  of  the  repugnancy  of  the  statute 
to  the  Constitution  of  the'United  States.  That 
it  did  do  this  there  would  seem  to  be  no  doubt. 

The  defense  really  amounts  to  this,  either  that 
the  alleged  contract  did  not  exist,  or  if  it  did, 
tliat  there  has  been  no  legislation  that  impairs  it. 

WheUier  it  be  true  or  lalse,  depends  on  ihe  con- 
struction to  be  given  the  laws  of  the  State,  which 
are  claimed  as  proving  the  making  of  the  con- 
tract and  its  violation. 

If  so,  this  court  decides  for  itself,  whether 
the  construction  which  the  court  below  gave  to 
these  different  statutes  was  correct  or  incorrect; 
and  we  are  required  to  reverse,  under  the  25th 
section  of  the  Judiciary  Act,  if  we  find  that 
under  an  error  of  construction,  that  court  has 
adjudged  that  no  contract  has  been  impaired. 
To  do  otherwise,  would  be  to  surrender  to  the 
state  courts  an  important  trust  confided  to  this 
court  by  the  Constitution. 

Without  pursuing  the  subject  any  further,  it 
is  clear  from  the  record  that  the  Supreme 
Court  of  Tennessee,  in  dismissing  the  pc^ition 
for  mandamus,  necessarily  adjudged  that  there 
was  not  at  the  time  such  a  contract  as  ^e  plaint- 
iff. Furman,  claimed  authorized  him  to  make 
the  tender  to  the  clerk,  of  the  notes  of  the  Bank 
of  Tennessee.  The  jurisdiction  of  this  court  is, 
therefore,  complete,  and  the  case  must  be  de- 
cided on  its  merits. 

The  State  of  Tennessee,  through  its  Legisla- 
ture, in  1838,  thought  proper  to  create  a  bank 
"in  its  name  and"  for  its  benefit."  It  was 
essentially  a  state  institution.  The  State  owned 
the  capital  and  received  the  profits;  appointed 
the  directors,  and  pledged  its  faith  and  credit 
for  its  support.  This  would  seem  to  have 
been  enough  to  establish  the  credit  of  the  in- 
stitution on  a  firm  basis,  and  to  inspire  con- 
fidence in  the  value  of  its  notes,  ao  that  they 
would  obtain  a  free  circulation  amonj;  the  peo- 
ple as  money.  But  the  Legislature,  in  its  anxiety 
to  insure  for  these  notes  a  still  greater  con- 
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fldenoe  of  the  community,  went  further,  and 
provided  that  th^  should  be  receivable  at  the 
treasury  of  the  State,  aud  by  all  tax  collectors 
and  other  public  officers,  iu  all  payments  for 
taxes  and  other  money  due  the  State. 

It  will  be  readily  seen,  that  nothine  could 
have  been  better  csilculated  to  accomplish  the 

gurpoee  the  Legislature  had  in  view  than  the 
icorporation  of  this  guaranty  into  the  charter 
of  the  bank.  It  assured  the  free  circulation  of 
their  notes,  gave  them  a  credit  over  the  issues 
of  other  bankis,  and  furnished  a  security  to  thore 
who  held  them  against  any  serious  loss,  if,  in 
the  vicissitudes  of  trade,  the  bank  itself  should 
become  embarrassed;  for,  annually,  they  would 
be  enabled  to  use  the  notes  at  their  par  value 
in  the  payment  of  their  taxes. 

That  this  guaranty  was,  until  withdrawn  by 
the  State,  a  contract  between  the  State  and 
eveiy  note  holder  of  the  bank,  obliging  the  State 
to  receive  the  notes  for  taxes,  cannot  admit  of 
serious  question. 

The  State  was  engaged  in  banking,  and  like 
other  corporations  engaged  in  the  same  busi- 
ness, desirous  of  using  all  legitimate  means  to 
increase  the  profits  of  the  enterprise.  The  prof- 
its of  a  bank  of  issue  depend  in  a  great  measure 
on  the  ability  of  the  bank  to  keep  Its  currency 
afloat  The  longer  the  bills  are  withheld  from 
redemption  the  greater  the  remuneration  to  the 
corporation.  Every  additional  guaranty  thrown 
around  the  bills,  affecting  their  security  and  in- 
creasing the  uses  to  which  they  can  be  put,  af- 
fords necessarily  additional  inducements  for 
the  people  in  whose  hands  they  fall  to  keep 
them,  and  not  return  them  to  the  counter  of  the 
bonk  for  redemption  in  specie.  What  so  natu- 
ral as  that  the  Intelligent  legislators  of  1888, 
knowing  all  this,  should  say  to  every  person 
discounting  a  note,  or  taking  it  in  the  ordinary 
transactions  of  life,  "If  you  will  not  return 
this  note  for  redemption,  we  will  take  it  from 
you  for  taxes?  It  is  true  you  can  demand 
specie  for  the  bills,  and  so  can  the  State  demand 
specie  for  taxes,  but  if  you  will  forego  your 
right  the  State  will  do  the  same,  and  consent  to 
receive  from  you,  in  lieu  of  specie,  for  the  taxes 
due  her,  the  notes  of  the  l^nk."  In  such  a 
transaction  the  benefit  is  mutuaJ  between  the 
parties.  The  bank  gets  the  interest  on  the  notes 
as  long  as  they  are  unredeemed,  and  the  holder 
of  the  bills  has  a  ready  and  convenient  mode  of 
paying  taxes.  The  State  did,  therefore,  in  the 
charter  creating  theBank  of  Tennessee,  on  good 
consideration,  contract  with  the  bill-holders  to 
receive  from  them  the  paper  of  the  bank  for  all 
taxes  they  owed  the  State.  Until  the  Legisla- 
ture, in  some  proper  way,  notifies  the  public 
that  the  guaranty  thus  furnished  has  been  with- 
drawn, such  a  contract  is  binding  on  the  State, 
and  within  the  protection  of  the  Constitution  of 
the  United  States. 

An  attempt  is  made  to  restrict  the  operation 
of  this  guaranty  to  the  person  who,  in  the  course 
of  dealmg  with  the  bank,  receives  the  note,  and 
not  to  extend  it  further.  Such  an  interpretation 
would  render  the  guaranty  of  comparatively 
little  value,  and  defeat  the  object  which  we 
have  attempted  to  show  the  Legislature  de- 
signed to  accomplish  by  it.  The  guaranty  is  in 
no  sense  a  personal  one.  It  attaches  to  the 
note — is  part  of  it,  as  much  so  as  if  written 
on  the  back  of  it;  goes  with  the  note  every- 
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where,  and  invites  everyone  who  has  taxes  to 
pay  to  take  it. 

The  quality  of  negotiability  is  annexed  to  the 
notes  in  words  that  cannot  be  misunderstood,  and 
which  Indicate  the  purpose  of  the  Legislature 
that  thev  should  be  used  by  everyone  who  is 
indebted  to  the  State. 

It  Is  contended  that  the  promise  of  the  State 
was  withdrawn  in  1858,  by  section  608  of  the 
Code  of  that  year — not  in  express  terms,  but  by 
necessary  implication.  Courts  do  not  favor  re- 
peals by  implication,  and  never  sanction  them 
if  the  two  Acts  can  stand  together.  Theprovision 
of  the  Code,  which  is  deemed  inconsistent  with 
the  continuance  of  the  promise  of  the  State, 
directs  the  kind  of  funds  which  collectors  shall, 
after  that  time,  receive  for  taxes.  The  Legisla- 
ture thought  fit  to  confer  upon  the  people  the 
privilege  of  paying  their  taxes  in  the  issues  of 
other  banks  that  were  at  par.  As  liiese  issues 
were  in  circulation  at  the  time,  it  was  doubtless 
thought  a  wise  policy  to  allow  the  people  to 
pay  their  taxes  in  them,  and  as  long  as  they 
were  at  par  the  State  could  not  be  tne  loser. 
This  policy  was  adopted  for  the  convenience 
of  the  people.  There  are  in  the  statute  no  words 
of  negation,  saying  that  no  funds  other  than 
those  specified  in  the  section  shall  be  received. 
But  we  are  to  construe  the  different  sections  of 
the  Code  together  in  order  to  arrive  at  the 
meaning  of  the  Legislature.  In  doing  this,  we 
find  that  where  Acts  of  Incorporation  are  not 
expressly  repealed,  they  are,  in  terms,  saved 
from  repeal  by  section  ^  of  the  Code.  As  there 
was  no  attempt  in  the  Code  to  interfere  with  the 
charter  of  the  Bank  of  Tennessee,  it  follows  that 
it  was  saved  from  repeal,  and  of  course,  that 
the  guaranty  contained  in  the  12th  section  of 
the  Act  of  its  Incorporation  was  still  continued. 
That  the  Legislature  so  understood  it,  receives 
additional  confirmation  from  the  consideration, 
that  thisguaranty  was  expressly  withdrawn  in 
1865.  Why  withdraw  it  then  if  it  was  with- 
drawn in  1858? 

The  effect  of  the  repealing  Act  of  1865  re- 
mains to  be  considered.  It  is  true  the  State 
bad  the  right  at  anv  time  to  withdraw  its  guar- 
anty, but  It  is  equally  true  that  it  must  be  done 
in  such  manner  as  not  to  impair  the  obligation 
of  its  contract  with  the  note  holders  of  the  oank. 
That  this  repealing  Act  operated  on  all  the 
issues  of  the  bank  after  its  date  cannot  be 
doubted,  but  the  question  with  which  we  have 
to  deal  is:  what  effect  did  it  have  on  the  notes 
of  the  bank  Issued  prior  to  its  passage?  It  is 
conceded  that  these  plaintiffs  are  entitled  to  the 
relief  they  ask,  if  the  defendant  was  obliged  to 
receive  the  notes  which  were  tendered.  The 
tender  was  made  in  the  notes  of  the  bank, 
issued  prior  to  the  6th  day  of  May,  1861,  which 
were  in  conformity  to  its  charter,  and  were 
payable  to  bearer.  It  does  not  appear  when 
the  notes  came  to  the  hands  of  the  plaintiffs — 
whether  before  or  after  the  repealing  Act — but 
it  ia  a  fair  presumption,  in  the  atwence  of  any 
averment  to  the  contrary,  that  it  was  after  the 
date  of  thnt  Act. 

It  is  insisted,  as  the  bank  during  the  rebell- 
ion was  under  the  control  of  the  usurping 
government,  and  was  used  by  it  for  unlawful 
purposes,  that  it  should  have  been  stated  that 
the  notes  tendered  were  the  lawful  issues  of  the 
bank.    But  it  would  seem  the  pleader  had  this 
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state  of  tbiags  in  his  mind,  and  wished  toavoid 
the  issue  it  involved,  for  lie  avers  that  the  notes 
were  issued  prior  to  the  6th  day  of  May,  1861, 
the  time  when  the  State  endeavored  to  sever  its 
relations  with  the  Union.  The  presumption 
is  that  the  bank,  before  that  time,  issued  its 
notes  properly;  and,  in  addition,  it  is  stated,  as 
we  have  seen,  that  they  were  issued  in  con- 
formity with  the  12lh  section  of  its  charter. 
It  follows  from  this  statement,  necessarily,  that 
they  were  the  lawful  issues  of  the  banlc.  If 
the  defendant  wished  to  contest  this  point  he 
should  have  answered,  and  not  by  his  plead- 
ing, admitted  the  truth  of  the  petition  and  all 
legal  inferences  that  could  be  drawn  from  it. 

The  case  is,  therefore,  not  embarrassed  by 
the  changed  relation  of  the  State  after  1861; 
and  the  discussion  of  the  principles  which  set- 
tles this  case  are  not  intended  by  the  court  to 
apply  to  the  issues  of  this  bank  while  under 
the  control  of  the  insurgents,  because  such  a 
case  is  not  before  us,  and  it  will  be  time  enough 
to  decide  the  important  questions  which  it  would 
present  when  it  arises,  if  it  ever  should  arise. 

It  is  contended  that  the  repealing  Act  took 
from  those  persons  who  did  not  at  the  time 
bold  the  pap«r  of  the  bank,  the  right  to  acquire 
it  afterwards,  and  use  it  to  discharge  their 
debts  to  the  State. 

This  construction  of  the  contract  would  limit 
the  obligation  to  the  person,  and  withdraw  it 
from  the  paper.  If,  as  we  have  endeavored  to 
show,  the  guaranty  attached  to  the  paper  itself, 
and  could  not  be  withdrawn  from  it,  then  it 
follows  that  the  notes  in  circulation  at  the  time 
of  the  repeal  are  not  affected  by  it,  and  carry 
with  them  the  pledge  of  the  State  to  be  received 
in  payment  of  taxes  by  every  bona  Jide  holder. 

It  would  seem  to  be  unnecessary  to  discuss 
any  further  the  principles  which  lie  at  the 
foundation  of  this  case,  as  they  were  settled  in 
Woodruffs.  TrapnaU,  10  How.,  190,  heretofore 
decided  by  this  court.  The  mere  statement  of 
that  case  will  show  its  similarity  to  this.  In 
1836,  the  State  of  Arkansas,  in  the  charter  of 
a  Imnk  (owned  and  controlled  by  the  State), 
declared  that  the  notes  of  the  institution  should 
be  received  in  payment  of  all  debts  due  the 
Slate.  Some  years  afterwards  this  provision 
of  the  cliarter  was  repealed.  After  its  refieal, 
TrapnaU,  acting  in  behalf  of  the  State,  sued 
out  an  execution  upon  a  judgment  which  the 
State  had  obtained  against  Woodruff,  a  default- 
ing treasurer.  Woodruff  met  the  demand  of  the 
writ  by  a  tender  (which  was  refused)  of  the 
notes  of  the  bank,  but  whether  be  got  these 
notes  before  or  after  the  Repealing  Act  was 
passed,  did  not  appear.  On  this  state  of  things. 
Woodruff,  to  test  his  right  to  pay  his  debt  in 
the  paper  of  the  bank,  applied  for  a  writ  of 
mandamus  against  TrapnaU,  which  was  denied 
him  by  the  state  court.  The  case  was  brought 
here,  as  this  is,  under  the  35th  section  of  the 
Judiciary  Act,  and  this  court  held  that  the  un- 
dertaking of  the  State  to  receive  the  notes  of 
the  bank,  constituted  a  contract  between  the 
State  and  the  holders  of  the  notes,  which  the 
State  was  not  at  liberty  to  break;  and  that  the 
tender  of  notes  issued  prior  to  the  Repealing 
Act  was  good.  It  was  also  held,  that  it  made 
no  difference  whether  the  debtor  had  the  notes 
in  his  possession  when  the  Repealing  Act  was 
passed  or  not. 
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It  will  thus  be  seen  that  Woodruff  v.  Thtp- 
nail,  and  this  case,  in  all  important  features, 
are  alike. 

An  attempt  has  been  made  to  distinguish  the 
cases,  because  in  the  Tennessee  Buik  trust 
funds  were  embarked  in  the  enterprise;  but  if 
the  State  thought  proper  to  use  them  in  this 
manner,  it  took  care  to  pledge  its  faith  to 
supply  any  deficiency  that  should  arise  through 
the  mismanagement  of  the  bank.  It  is  difficult 
to  see  how  the  employment  of  these  funds 
made  the  bank  any  less  a  state  institution,  for 
it  was  crest^  expressly  for  the  benefit  of  the 
State,  who  had  the  exclusive  management  of  it, 
and  agreed  to  support  it.  But  if  we  concede 
that  the  State  did  wrong  in  using  these  funds 
in  banking,  can  that  tend  even  to  justify  it 
in  breaking  its  promise  to  the  note  holders  of 
the  bank? 

Enough  has  been  said  to  show,  as  the  result 
of  our  views,  that  section  28  of  the  charter  of 
the  Bank  of  Tennessee  constituted  a  contract 
with  the  holders  of  the  notes  of  the  bank,  and 
that  it  was  not  in  the  constitutional  power  of 
the  Legislature  to  repeal  the  section  so  as  to 
affect  the  notes  which,  at  the  time,  were  in  cir- 
culation. 

It  is  ordered  that  the  judgment  of  the  Supreme 
Court  of  TennesHe  be  reverted,  and  t/tis  cause  re- 
manded to  that  court,  utiih  directions  to  enter  a 
judgment  awarding  the  unit  of  mandamus. 

ated-l«  Wall.,  380;  U  Wall.,  81 ;  M  W«ll_  ffig ;  a 
Wall.,  M9.-  96  U.  S..  442;  VI  C.  8.,  4fiS,  167,  479,  480; 
una.  S..68S;  102D.S..«80;3Wood,  US;  8DUL,Tt. 


THE  AMERICAN  WOOD  PAPER  COM- 
PANY, Awt; 

e. 

JACOB  D.  HEFT  et  ai. 

Motion  to  dismiss — rule  to  show  eau$e. 

Upon  a  motion  to  Intervene  and  to  (llnmlss  tlie 
appeal  on  the  frround  that  the  salt  la  fictitious, 
there  having:  l>een  a  settlement  of  the  matter  In 
litieratloD  between  the  parties,  and  that  the  suit  la 
now  prosecuted  to  affect  the  movloir  party,  whero 
the  aiBdavits  leave  it  doubtful  wlietherornot  tbe 
suitiBflctlttou8,the  court  will  grant  a  rule  to  show 
cause  why  the  suit  should  not  be  dismlsaed,  wtth 
leave  to  lx>th  parties  to  take  and  file  depoeitioiis  ia 
support  of  ana  against  the  motion. 

[No.  154.] 

Motion  argued  Feb.  t6,  1869.  Rule  granted  Mar. 

1,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvania. 
The  case  is  sufficiently  stated  by  the  courC 
See,  also,  the  report  of  the  decision  of  tbia 
court  diemissiug  this  appeal  ( poit,  379). 
Mr.  B.  F.  Butler,  for  mtervenor. 
Jlfr.  T.  A.  Jenekea,  for  appellant 

Mr.  Justice  Chase  delivered  the  opinion  of 

the  court: 

This  is  a  motion  for  leave  to  intervene  and  to 
move  to  dismiss  the  appeal  upon  two  grounds. 
namely : 

(1)  That  the  suit  of  the  appellant  is  merely- 
fictitious,  there  having  been  a  settlement  of  ttie 
matter  in  litigation  between  the  parties. 

(2)  That  the  suit  is  now  prosecuted,  not  to 
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determine  any  real  controversy  between  the 
parties  to  the  record,  but  to  obtain  a  decree  on 
vbich  to  found  an  application  for  an  injunc- 
tion against  persons  really  interested,  adversely 
to  the  appellants,  but  not  parties  to  \iie  record 
and  among  them  against  the  person  in  whose 
behalf  the  motion  is  made. 

The  affidavits  in  support  of  the  motion  do 
not  show  that  there  was  no  real  controversy  in 
the  circuit  court,  but  are  introduced  for  the 
purpose  of  satisfying  us  that  since  the  decree 
in  that  court  the  matters  there  litigated  have 
been  settled  in  such  a  manner  that  the  appel- 
lees have  no  further  interest  in  the  cause. 

An  affidavit  against  the  motion  has  been 
filed  by  the  appellants,  in  which  affiant  de- 
scribes himself  as  yet  of  the  company,  and  de- 
nies that  the  matters  in  litigation  upon  the  ap- 
peal have  been  settled ;  but  avers,  on  the  con- 
traiT,  that  the  appeal  is  prosecuted  in  good 
faith  and  for  the  determination  of  a  real  con- 
troversy. 

Taking  all  the  affidavits  together,  in  connec- 
tion with  the  circumstances  that  no  appearance 
has  been  entered  in' this  court  for  the  appellees, 
'we  are  of  the  opinion  that  enough  is  shown  to 
warrant  a  rule  against  the  appellant,  to  show 
cause  why  the  appeal  should  not  be  dismissed. 

In  the  case  of  Lord  v.  Veazie,  8  How.,  2S4, 
in  this  court,  an  appeal  was  dismissed  upon  mo- 
tion, the  court  being  satisfied,  by  the  affidavit 
product,  that  the  suit  was  fictitious  and  collu- 
sive; and  the  same  course  was  pursued  upon 
similar  showings  in  Cleveland  v.  Chamberloan,\ 
Black,  425  (66  U.  8.,  XVII.,  93);  Fletcher  v. 
Ptek,  6  Cranch,  147.  per  Johnson,  /.,  diasent- 
JnK. 

In  these  cases  no  doubt  was  left  in  the  judg- 
ment of  the  court,  that  the  suits  were  in  fact 
what  the  affidavits  in  support  of  the  motion  to 
dismiss  alleged  them  to  be. 
-  In  this  case,  we  do  not  think  it  proper  to  go 
at  present  to  the  extent  of  dismissal. 

We  think,  indeed,  that  it  would  be  the  better 
practice  in  cases  similar  to  this,  to  move  in 
the  first  instance  upon  affidavits  for  a  rule  to 
show  cause  why  the  suit  should  not  be  dis- 
missed. 

That  rule  will  now  be  awarded,  returnable 
the  9th  day  of  April  next,  and  leave  u  given, 
to  both  partiea  to  take  depositions  on  sufficient 
notice  before  any  Commissioner  of  the  United 
Slates,  in  support  of  the  rule  and  against  it. 


THE  AMERICAN  WOOD  PAPER  COM- 
PANY, Appt.. 

V. 

JACOB  D.  HEFT  bt  al. 

(See  S.  C„  8  Wall.,  3S»-387.) 

Sham  litigation. 

Where  the  complainants  own  both  sides  of  the 
UtisatloD  and  control  them,  the  case  should  not  be 
beard  by  this  court.  The  Utlgratlon  la  no  longer  a 
real  one. 

[No.  154.] 
Argued  Feb.  S6, 1869.      Decided  Nov.  8,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
aylvania. 

On  motion  to  dismiss. 
SeeSWAU. 


The  history  of  the  case  and  a  full  statement 
of  the  facts  appear  in  the  opinion  of  the  court. 
Mr.  B.  F.  Butler,  for  intervenor. 
Mr.  T.  A.  JenckeSt  for  appellants,  contra. 

Mr.  Justice  ICelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania.  The  bill  was  filed"  by 
the  complainants  in  the  court  below,  the  ap- 
pellants here,  to  enjoin  the  defendants  against 
the  infringement  of  several  "patents  owned  by 
the  former  for  improvements  in  the  manufact- 
ure of  paper,  two  of  which  need  only  to  be 
mentioned — one  to  Watt  &  Burgess,  granted 
on  the  3d  July,  1854,  in  the  manufacture  of 
paper  pulp  from  wood  and  other  vegetable  sub- 
stances; the  other  to  M.  A.  Ch.  Muler,  on  the 
26th  May,  1857,  in  the  manufacture  of  paper  by 
using  a  peculiar  process  in  the  treatment  of 
straw  and  other  fibrous  materials. 

The  answer  of  the  defendant  set  up  several 
defenses,  bat  the  most  material  were:  1.  The 
want  of  novelty;  and  2.  That  they  manufact- 
ured paper  in  their  establishment  under  inven- 
tions and  patents  of  John  W.  Dixon,  one  of  the 
defendants.  A  mass  of  proofs  were  taken  on 
both  sides,  and  after  the  hearing  of  counsel  on 
the  22d  of  November,  1867,  the  bill  was  dis- 
missed, the  two  judges  differing  in  opinion. 
It  is  now  before  us  on  appeal. 

Pending  this  appeal,  Harrison  D.  Meach  has 
been  allowed  to  intervene  by  counsel,upon  an  al- 
legation that,  since  the  decree  below,  the  case  has 
been  settled  and  that  it  is  now  carried  on  without 
the  appellees  having  any  further  interest  in  the 
defense ;  and  for  the  purpose  of  obtaining  the 
decree  of  this  court  in  favor  of  the  compl^n- 
ants  to  influence  suits  pending  in  the  circuit 
in  their  favor  and  against  strangers  to  this  suit, 
and  in  which  the  same  questions  are  involved, 
and  that  the  intervenor  is  a  defendant  in  one  of 
these  suits.  A  commission  has  been  heretofore 
issued  to  take  proofs  in  the  matter,  and  which 
are  now  before  us.  The  original  bill  was  filed 
on  the  29th  August,  1865.  It  appears  from  the 
proofs  under  the  comission,  that  at  this  time 
the  Dixon  patents  which  were  set  up  as  one  of 
the  defenses  to  this  suit,  were  owned,  two  thirds 
by  W.  W.  Harding,  and  one  third  by  Dixon, 
the  inventor;  the  two  thirds  having  been  con- 
veyed in  December,  1864,  the  co-defendants  of 
Dixon  having  no  interest  therein,  except  work- 
ing under  them  in  tbie  manufacture  of  paper. 
It  further  appears  that  in  the  fall  of  1868,  about 
one  year  after  the  decree  dismissing  the  bill, 
Harding  and  Dixon  sold  and  transferred  all 
their  interest  in  the  Dixon  patents  to  the  com- 
plainant, and  received  for  the  same  eighteen 
hundred  shares  of  the  stock  of  their  company 
at  par  value,  which  was  $100  per  share,  nomi- 
nally $180,000,  and  this  for  one  half  the  inter- 
est in  the  patents;  for  the  other  half  the  com- 
plainants confirmed  the  licenses  that  had  been 
granted  under  the  Dixon  patent. 

This  is  the  account  of  the  sale  given  bv  Dix- 
on, who  was  examined  as  a  witness  under  the 
commission. 

Hay,  the  General  Agent  of  the  complainants, 
says  the  purchase  was  made  with  Harding,  and 
that  stock  to  the  amount  of  two  thousand 
shares  was  given,  and  that  two  certificates  with 
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blank  voucbers  of  attorney  were  made  out  and 
delivered  to  Harding,  one  for  eighteen  liundred 
and  the  other  for  two  hundred  shares.  Dixon 
states  tbat  Harding  transacted  the  business  with 
the  complainants  for  him,  and  with  his  concur- 
rence. 

The  case,  therefore,  as  it  now  stands,  is:  the 
complainants  having  purchased  in  the  patents 
under  wliich  the  suit  was  defended,  own  both 
sides  of  the  subjec^matter  of  this  litigation; 
ond,  further,  the  owners  of  the  Dixon  patents 
having  taken,  in  ooosideration  for  the  sale, 
stock  in  the  compltdnants'  company,  their  in- 
terest has  been  transferred  to  me  side  of  the 
complainants. 

It  is  said,  notwithstanding  all  these  negotia- 
tions, exchanges,  and  transfers,  the  damages 
for  the  allegea  Infringement  in  the  bill  have  not 
been  compromised.  But,  before  that  question 
can  be  reached,  as  the  bUl  was  dismissed  be- 
low, tliis  court  must  hear  and  determine  the 
?[uestion  on  the  merits,  whether  or  not  the  de- 
enses  set  up  in  the  answer  are  sustained  upon 
the  proofs.  If  the  court  should  determine  they 
were  not,  then  the  question  of  damages  would 
arise;  if  otherwise,  not.  Now,  upon  this  ques- 
tion of  merits;  the  complainants  own  both  sides 
of  the  litigation  and  control  them;  and,  in  the 
language  of  the  Chief  JvsUce,  in  the  case  of 
Lord  V.  Veaae,  8  How.,  255,"  the  plaintiff  and 
defendant  have  the  same  interest,  and  that  in- 
terest adverse,  and  in  conflict  with  the  interest 
of  tiiird  persons,  whose  rights  would  be  seriously 
affected  if  the  question  of  law  was  decided  in 
the  manner  that  both  parties  to  this  suit  desire 
it  to  be."  And,  for  this  reason,  the  case  should 
not  be  heard  by  this  court. 

If  anytliing  further  was  necessaiy  to  show  that 
the  litigaUon  is  no  longer  a  real  one,  even  if  the 
suit  should  proceed.and  the  question  of  damages 
be  reached,  there  would  be  tbe  same  interest  on 
both  sides,  Dixon,  one  of  the  defendants,  since 
the  sale  of  his  patents,  having  a  large  interest 
on  Che  side  of  the  complainants,  and,  as  de- 
fendant, would  lie  subject  to  his  payment  of 
part,  or  the  whole  amount,  of  the  damages  re- 
covered. Indeed,  the  weight  of  the  proofs  is, 
that  he  lias  Iwund  himseU  to  keep  his  co-de- 
fendants harmless. 

The  motion  to  cUtmitt  the  eaee,  for  the  retuont 
above  given,  matt  be  granted. 


GEORGE  MATTINGLY,  Compt.  and  Appt., 

«. 

J.  W.  NYE,  JOHN  0.  HARKNE88  kt  al. 

(Bee  S.  C,  B  WalL.  8TO-«ra). 

Family  lettlement,  when  not  fl'audulent— judg- 
ment not  impeachable  eoUateraUy. 

Tbe  Statute  of  18  Ellz.,  ob.  6,  does  not  affect  a  set^ 
tlement  by  a  busband  for  his  family  as  to  subse- 
quent creditors,  unless  fraud  was  intended  when  It 
was  made. 

Suob  settlements,  thougrh  voluntary,  are  founded 
upon  a  meritorious  consideration,  and  will  be  up- 
held and  enforced  in  equity  a^nst  tbe  busband. 

A  Judgment  is  oonolusive  In  respect  to  tbe  par- 
ties to  it.  It  cannot  be  impeacbed  collaterally  aor 
be  quettioned  upon  a  creditor's  bill. 


Nora.— SetH«m«nt  <rr  ennveuance  for  benefit  of  io(fe 
and  ctiOd,  when  good,  or  ouid,  <u  tu  credUora.  8ee 
nuU  to  Sexton  v.  Wbeaton,81  U.  8.  (8  Wheat.),  228. 
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[No.  165.] 
Argued  (kt.  19,  1869.      Decided  Not.  8, 1869. 

APPEAL  from  the  Hupreme  Court  of  the  Dis- 
trict of  Columbia. 

A  creditor's  bill  was  filed  in  the  court  below 
by  the  appellant,  for  a  decree  to  declare  fraud- 
ulent and  void  a  certain  deed  of  trust.  The 
court  dismissed  the  bill.  Whereupon  the  com- 
plidnant  took  an  appeal  to  this  court. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Meetr*.  W.  8.  Cox  and  S.  Xi.  PUlllpa.  for 
appellant: 

The  complaint  and  defendant  Nve,  as  ap- 
pears from  bill  and  answers,  had  bad  many 
transactions  for  the  loan  of  money  to  the  de- 
fendant, and,  to  secure  the  payment  of  which, 
the  defendant  made  several  assignments  of  'va- 
rious claims  he  had  against  Congress  for  serv- 
ices performed  for  them;  the  defendant  con- 
tending that  these  assignments  were  made  in 
payment  and  satisfaction  of  the  indebtedness  be- 
tween them,  and  the  complainant  denying  it. 
There  is  conflicting  testimony  on  this  point. 

A  further  defense  of  usury  to  tbe  original  in- 
debtedness is  set  up  in  the  answer,  anafor  the 
sake  of  tliis  argument,  may  be  considered  as 
admitted. 

To  all  this  it  is  answered  by  thecomplunant 
that  he  is  a  Judgment  creditor  who  has  ex- 
hausted his  remedy  at  law,  and  if  these  de- 
fenses are  true,  they  were  legal,  and  might  and 
should  have  been  made  in  the  suit  al  law  in 
which  judgment  was  obtained. 

Hunger^rd  v.  Bigerton,  ao  How.,  156  (61  IT. 
8.,  XV.,  869). 

This  estoppel  of  judgment  recovered,  applies 
with  equal  force  to  the  defense  of  usury  made 
in  the  answer,  nor  can  the  other  defendants 
avail  themselves  of  it.  AtuMn  v.  Chittend»n, 
88Vt.,  658. 

The  defense  of  usury  is  purely  personal,  and 
is  not  available  to  persons  occupying  the  posi- 
tion ot  bona  fide  purchasers  for  value;  Stephana 
V.  Muir,  8  Ind.,  352;  4  Dana,  177; 

Nor  to  heirs,  sureties,  devisees  and  representa- 
tives.   Mteh.  Bk.  V.  Bdwardi,  1  Barb..  371. 

It  is  admitted  by  the  answers,  that  the  deed 
for  the  benefit  of  the  wife  and  children  was  vol- 
untary; that  defendant .  was  possessed  of  no 
other  property  and  that  this  debt  was  due  long 
ticfore  the  conveyance. 

Mr.  Job.  H.  Bradley,  for  appellee: 

1.  The  contracts  between  the  complainant 
and  defendant  Kve,  are  all  tainted  with  the 
vice  of  ursury  in  their  inception  and  continua- 
tion, and  are  void. 

2.  Inasmuch  as  Nye  is  not  seeldngany  relief 
in  equity  against  a  judgment  at  law,  but  com- 
pl^nant  is  asking  the  aid  of  a  court  of  equity 
to  reach  the  equitable  interest  of  Nye  in  real 
estate,  and  to  subject  it  to  execution  on  a  judg- 
ment obtained  against  Nye  on  this  usurious 
contract  (a  judgment  obtained  by  a  default 
when  the  defendant  was  prevented  by  a  danger- 
ous illness  from  defending  the  case),  he  may 
now,  in  this  court,  set  up  that  defense. 

8.  But  if  there  were  no  usury  in  their  vari- 
ous transactions,  the  whole  of  the  indetitedneas 
of  Nye  to  Mattingly,  prior  to  the  purchase  of 
the  property  sought  to  be  reached  by  this  bill, 
had  been  satisfied  by  a  sale  and  transfer  of  an 
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interest  in  the  other  claims  mentioned  in  those 
MBienmentg,  and  Nye  was  not  indebted  to  Hat- 
tingly. 

4.  Nye's  last  assignment  to  Mattingly  could 
not  orraiide  the  tmst  created  in  Harkness,  so 
as  to  sabfect  that  property  to  his  debts,  inas- 
much as  that  trust  was  created  for  a  valuable 
consideration  when  he  was  not  Indebted,  and 
it  was  irreyocable. 

Mr.  Juttkt  Swayae  dellTered  the  opinion 
of  the  court: 

This  is  an  appeal  in  chancery  from  the  de- 
cree of  the  Supreme  Court  of  the  District  of 
Columbia.  The  case  as  disclosed  in  the  record 
is  as  follows:  On  the  10th  of  June,  1868,  the 
complainant  recovered  a  judgment  at  law 
Bgunst  the  defendant,  J.  W.  Nye,  for  |2,450, 
with  intereat  from  theSlst  of  Julv,  1860,  until 
paid,  and  costs;  a/{.  fa.  wasissuea  and  returned 
ntitta  bona.  The  defendant  has  no  property 
liable  to  execution.  On  the  2Sth  of  June,  1857, 
Nye  bought  and  paid  for  the  property  described 
in  the  biU.  It  was  conveyed  by  deed  of  that 
date  to  the  defendant,  lurkness,  in  trust  for 
Mary  Nye,  the  wife  of  J.  W.  Nye,  and  her 
children.  The  legal  title  is  still  in  Harkness 
npon  that  tmat.  The  bill  is  a  creditor's  bill, 
filed  to  reach  this  property.  It  alleges,  in  ad- 
dition to  the  facts  already  stated — which  are 
not  controverted — that  a  large  part  of  the  in- 
debtedness for  which  the  recovery  at  law  was 
had,  subristed  at  the  time  the  property  was 
bought  and  conveyed,  and  that  hence  it  is  liable 
in  equity  to  be  applied,  in  satisfaction  of  the 
ju^wnent 

Nye  and  Harkness  only  answered.  Hark- 
neas  denies  that  there  was  any  indebtedness  by 
Nye  to  the  complainant  at  the  time  of  the  pur- 
chase and  conveyance  of  the  trust  property. 
Nye  alleges  usury  in  the  transactions  between 
him  and  the  complainant  to  a  very  large  extent ; 
that  they  had  settled  everything  before  the 
trust  property  was  conveyed  to  Harkness,  and 
that  be  Uien  owed  the  complainant  nothing; 
tliat  the  judgment  was  renaered  by  defauK; 
that  he  intended  to  defend,  and  could  have 
done  so  successfully,  but  that  he  was  prevented 
by  extreme  illness. 

Testimony  was  taken  upon  both  sides.  The 
court  below  dismissed  the  bill.  , 

The  case  involves  several  legal  propositions 
which  it  is  proper  here  to  state. 

I.  The  Statute  of  13  Eliz.,  ch.  5,  is  in  force 
in  the  County  of  Washington,  but  it  does  not 
affect  a  conveyance  like  as  to  subsequent  cred- 
itors, unless  fraud  was  intended  when  it  was 
tnade.  Sexton  y.  Wheaton,  8  Wheat.,  289;  8. 
C,  1  Am.  L.  Gas.,  1.  The  whole  learning  of 
the  law  upon  this  subject  is  so  fully  developed 
in  the  note  to  the  case  in  the  work  last  men- 
tioned, that  it  would  be  a  waste  of  ticpe  to 
more  than  refer  to  it. 

IL  Such  settlements,  though  voluntary,  are 
founded  upon  a  meritorious  consideration,  and 
will  be  upheld  and  enforced  in  equity  against 
the  husband.    EUtiony.  Muon,  1  Lead.  Cas. 


in  Eq.,  199. 


The  judgment  is  conclusive  in  respect  to 
the  parties  to  it.  It  cannot  be  impeached  col- 
laterally, and  it  cannot  be  questioned  upon  a 
creditor's  bill. 

If  in  this  case  there  is  any  ground  of  equi- 
8ee  SWau.. 


table  relief,  it  should  have  been  presented  by  a 
cross-bill  or  other  proper  proceeding  had  di- 
rectly to  affect  the  judgment.  Bank  of  Wool- 
ttr  v.  BtettTU,  1  Ohio  St.,  288;  Marine  Intur- 
anee  Co.  v.  Hodgton,  7  Cranch,  387;  Petsk  v. 
Woodbridge,  3  Day,  80;  DaDol  v.  DafxA,  13 
Mass.,  265;  Story,  E<j.  PI.,  sec.  782. 

Here  the  question  is  not  as  to  the  conclusive- 
ness of  the  judgment,  but  as  to  the  indebted- 
ness of  Nye  to  the  complainant  when  the  prop- 
erty was  conveyed  to  Harkness.  The  trust  deed 
bears  date  on  the  Ss3d  of  June,  1857.  The 
judgment  was  recovered  on  the  10th  of  June, 
1868,  nearly  six  years  later.  The  judgment 
was  founded  upon  an  assignment  by  Nye  to 
to  the  complainant  of  |2,4^  of  a  claim  in  fa- 
vor of  Bargy  and  Stewart  against  the  United 
States.  N^e  was  the  assignee  of  those  pculies, 
and  his  assignment  to  the  complainant  is  dated 
July  21st,  1860.  This  was  about  three  years 
before  the  date  of  the  judgment. 

But  it  is  alleged  by  the  complainant  that  the 
consideration  of  this  assignment  included  two 
debts  due  to  him  from  TSye,  evidenced  by  in- 
struments bearing  date  on  the  2d  of  November, 
1858,  and  amounting  together  to  $1,650.  One 
is  an  order  by  Nye  on  Ghsneral  McCalla  to  pay 
the  complainant  the  sum  of  $1,450  out  of  the 
claim  of  Bargy  and  Stewart  before  mentioned. 
The  other  is  a  like  order  for  the  payment  of 
$200  out  the  same  claim,  or  out  of  another 
claim  which  is  mentioned,  payment  to  be  made 
out  of  the  first  money  which  should  be  received 
on  either,  after  reserving  $500  to  meet  a  pre- 
vious order  which  Nye  nad  given.  The  com- 
plainant insists  that' these  two  orders  repre- 
sented debts  which  subsisted  more  than  two 
years  before  the  execution  of  the  trust  deed, 
and  which  still  subsist.  Nye  insists  that  they 
were  given  and  received  in  discharge  of  all  of 
his  liabilities  to  the  complainant  down  to  their 
date,  and  that  the  complainant  took  them  at 
his  own  risk.  Here  lies  the  stress  of  the  con- 
troversy between  the  parties. 

Nye  and  the  complainant  were  both  exam- 
ined as  witnesses.  A  considerable  mass  of  other 
testimony  is  found  in  the  record.  It  is  to  some 
extent  conflicting,  but  we  have  had  no  diifl- 
culty  in  coming  to  a  satisfactory  conclusion  as 
to  the  facts.     We  think  they  are  as  follows: 

The  complainant  made  advances  of  money 
to  Nye  from  time  to  time  and  charged  him  high 
rates  of  usury.  Nye  evinced  a  strange  fatuity 
in  submitting  to  whatever  terms  the  complain- 
ant thought  proper  to  impose.  The  order  for 
$  1 .450  was  given  to  the  complainant  for  a  much 
larger  sum  than  he  claimed  to  be  due;  Nye  tes- 
tifies that  it  was  for  double  the  amount.  It 
was  not  doubted  then  that  the  ckim  to  which 
the  order  refers  would  be  speedily  sanctioned 
by  Congress,  and  paid  by  the  government.  A 
committee  of  the  House  of  Representatives  had 
unanimously  reported  a  bill  to  pay  it.  This 
has  occurred  more  than  once  since.  There  has 
been  at  no  time  any  adverse  action;  but  the 
claim  has  not  yet  been  finally  acted  upon  and 
is  still  pending  before  Congress.  According  to 
the  testimony  of  Nye,  at  the  same  time  that  he 
gave  this  order  to  the  complainant  he  gave  a 
like  order  toWm.  O.  White  for  double  the 
amount  of  a  debt  due  to  him.  The  condition 
upon  which  both  orders  were  given  as  the 
same.    It  was  that  the  creditors  should  take 
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th«m  in  discbarge  of  their  debts,  and  that  Nye 
was  to  be  under  no  further  personal  liabiluy 
touching  either  the  debts  or  the  orders.  He 
avers  that  they  were  received  by  the  complain 
ant  and  White  respectively  with  this  agree- 
ment. 

While  was  examined  as  a  witness.  Speaking 
of  these  orders,  he  says:  "That  order  in  my 
favor  was  taken  by  me  in  full  satisfaction  of 
my  claim  on  Mr.  Nye ;  I  understood  from  Mr. 
Mattingly  that  he  received  the  order  from  Mr. 
Nye  in  satisfaction  of  his  claim."  The  com- 
plainant in  his  testimony  admits  that  he  ad- 
vanced but  |100  for  the  order  for  $300,  but 
says,  the  balance  was  "  in  consideration  of  ad- 
vantages, lienefits  and  favors  I  had  done  him." 
This  order  was  taken  like  the  other,  with  the 
understanding  that  there  was  to  be  no  personal 
liability  on  the  part  of  the  drawer.  The  cred- 
itor was  to  look  alone  to  the  fund  upon  which 
it  was  drawn  for  payment. 

These  conclusions  receive  strong  support 
from  (he  fact  that  on  the  5th  of  January,  1857, 
the  complainant  addressed  a  letter  to  S.  W. 
McKnew,  in  which  he  stated  that  he  had  set- 
tled with  Nye,  and,  in  effect,  that  Nye  owed 
him  nothing.  He  complains  that  this  letter 
was  obtained  from  him  by  unfair  means.  The 
testimony  of  McKnew  shows  that  in  tliis  he  is 
mistaken. 

In  regard  to  the  assignment  of  $2,450  of  the 
Bargy  and  Stewart  claim,  upon  which  the 
judgment  was  recovered,  Nye  testifies  that  the 
only  consideration  for  it,  in  addition  to  the  pre- 
existing orders  of  $1,450  and  $200,  was  a  fur- 
ther advance  by  the  complainant  of  $200 — $100 
in  money  and  the  same  amount  in  groceries. 

The  complainant  says:  "  We  had  in  1860 
such  a  settlement  as  we  always  had.  He  ob- 
tained further  advances — one  of  $400,  one  of 
$200,  and  some  smaller  amounts  at  different 
times  which  I  do  not  recollect."  Even  this 
would  leave  a  large  margin  of  difference  be 
tween  the  amount  assigned  and  the  amount  of 
the  consideration.  There  are  several  features 
in  the  complainant's  testimony  which  impress 
us  unfavorably,  but  it  is  not  necessary  to  dwell 
upon  them.  Nor  is  it  material  to  consider  the 
facts  relating  to  the  last  assignment.  We  are 
entirely  satisfied  that  the  orders  of  November 
2d,  1653,  were  taken  by  the  complainant  upon 
the  terms  stated  by  Nye  and  White.  There 
was,  therefore,  no  indebtedness  by  Nye  to  the 
complainant  when  the  trust  deed  was  executed 
to  Harkness,  nor  subsequently, until  the  assign- 
ment of  July  2l8t,  1800,  was  given,  if  there 
were  l>efore  the  rendition  of  the  Judgment.  This 
is  decisive  of  the  case  before  us.  Harkness  and 
Mrs.  Nye  were  neither  parties  nor  privies  to 
the  judgment.  Their  rights,  legal  and  equita- 
ble, were  vested  and  fixed  by  the  deed.  Neither 
Nye  nor  the  complainant  could  do  anything 
subsequently  to  impair  them.  The  settlement 
of  186u  between  those  partics,and  the  judgment 
recovered  upon  the  instrument  then  given, 
could  have  no  retroactive  effect,  so  far  as  the 
.  rights  of  trustee  and  cestui  que  trust  were  con- 
cerned. 

The  court  btiote,  we  think,  properly  ditmieted 
the  bill,  and  the  decree  it  affirmed. 

CIted-KS  V.  8.,  U3 ;  7  Bank  Reg.,  IM ;  2  DiU.,  60. 
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L.   P.  WOODRUFF  amd  O.  M.  PARKER, 

Partners  under  the  Name  and  Style  of  Wood- 
RnrF  &  Parkbb,  Plf».  in  Err., 

V. 

JOHN  PARHAM,  Tax  Collector  of  the  Cmr 

OF  MOBIIiB. 

(See  S.  C.  8  Wall.,  128-UT.) 

TaxiTig  import* — tax  on  xUei  at  auction. 

The  oonstitutlonal  provision  agslost  taxiofr  im- 
ports by  the  States,  does  not  extend  t»  artlclea 
brougrbt  from  aootber  State. 

Ad  ordinanoe,  under  a  cliarter  of  a  city  authoriz- 
ino'  the  collection  of  a  tax  on  sales  at  auction,  la 
valid  as  applicable  to  frooda  which  are  products  ot 
other  Stat«»,  gold  In  origliia]  paokaves. 

[No.   129.] 
Argued  Oct.  IS,  1869.     Decided  N(/v.  8,  1869. 

IN  ERROR  to  the  Supreme  Court  of  Alabama. 
This  action  was  brought  in  the  Circuit  Court 
of  Mobile  County,  Ala^ma,  to  recover  for  an 
alleged  wrongful  taking  of  goods  upon  the 
collection  of  a  certain  tax.  Upon  ao  agriied 
statement  of  facts,  judgment  was  rendered  for 
defendants.  The  Supreme  Court  of  Alabama, 
upon  appeal,  afSrmed  the  judgment.  Where- 
upon the  plaintiff  sued  out  this  writ  of  error. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Messrs.  John  A.  Campbell.  Cfeo.  N. 
8tewart,SiXiA.  P.  Hamilton,  for  plaintiffs  in  error: 

Can  a  State  tax  imports  into  it  from  other 
States  of  the  Union? 

This  question, in  its  simple  form,  has  been  an- 
swered bv  C/ii^  Justice  Marshall,  in  the  opin- 
ion he  delivered  for  the  Court  in  Brown  t.  jkd.. 
12  Wheat.,  449.  The  question  there  for  decision 
was  upon  the  propriety  of  a  license  tax  imposed 
hj  the  State  ujion  the  mercliant,  as  a  pre- req- 
uisite or  condition  of  the  right  or  liberty  to  sell 
the  imported  article.  After  discussing  the  gen- 
eral principles  involved  in  the  constitutional 
prohibition  upon  the  State  to  levy  imposts  or 
duties  on  imports  or  exports,  and  deciding  that 
this  tax,  though  indirect  in  form,  was  in  fact  a 
duty  on  imports,  and  therefore  illegal,  remarks: 
"  It  may  be  proper  to  add  that  we  suppose  the 
principles  laid  down  in  this  case  apply  equally 
to  Importations  from  a  sister  State. 

Tliat,ot)inion,  so  announced,  has  more  re- 
cently and  since  the  conflicting  views  of  the 
Rusenger  and  License  cases,  beea  emphatically 
declared  the  judgment  of  this  court. 

The  State  of  California  for  purposes  of  rev- 
enue, by  an  Act  directed  the  stamp  tax  to  be  im- 
posed on  bills  of  lading  for  the  transportation 
from  any  point  or  place  in  that  State,  to  any 
p>oint  or  place  without  the  State,  of  g^d  or 
silver  in  any  form. 

The  question  there  was:  is  this  stamp  tax.  so 
required  to  be  paid  by  state  authority,  an  im- 
post or  dut^  on  an  export  within  iJie  meaning 
of  the  constitutional  prohibition  upon  the  State? 
It  was  held  by  a  unanimous  Bench,  that  the  tax 
fell  within  the  terms  of  the  prohibition. 

As  in  this  case  so  in  that,  the  transportation 
was  between  States;  it  was  from  the  State  of 
California  to  the  State  of  New  York. 


Nora.' -State  HccTuet  and  power  of  S(at<(o  tore  _.„ 
meree.  See  note  to  Giblrons  v.  OaideD,  S  IT.  S.  (• 
Wheat.),!;  andnote  to  Brown  v.  llar7laod.Sir.S. 
(12  Wheat.),  119. 
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The  tianaaclion  was  an  export  from  one 
State  to  another  State.  It  was,  nevertheless,  held 
to  he  a  case  of  export  and,  therefore,  protected 
against  any  interierence  or  regulation  by  mere 
state  authority. 

Upon  the  authority  of  these  two  cases — 
Brotm  T.  Md.,  12  Wheat.,  419,  and  Ahny  v. 
OaL,  U  How.,  169  (65  U.  8.,  XVI.,  644)— it 
would  seem  that  the  argument  is  exhausted. 
They  establish  the  rule  that  no  matter  in  what 
form  (whether  by  license  or  by  stamp  duty  or 
by  any  other  device)  a  tax  may  besought  to  be 
imposed  by  the  authority  of  the  State  upon  com- 
merce not  wholly  internal,  the  attempt  is  ille- 
gal; and  that  this  rule  applies,  whether  the 
portion  external  to  the  State  which  seeks  to  tax 
u  connected' with,  or  internal  to  a  sister  State, 
or  concerns  the  business  of  a  purely  foreign  na- 
tion. In  either  event,  the  power  to  tax  that 
oonuneroe  does  not  exist;  it  belongs  alone  to  the 
General  Government. 

And  this  would  seem  to  result  from  the  lan- 
guage used  in  the  Constitution  in  the  grant  of 
power  to  regulate  commerce.  The  grant  to  Con- 
gress is  universal:  "To  regulate  commerce 
with  foreign  nations,among  the  State8,and  with 
Indian  tribes."    9  Wheat..  198. 

The  prohibition  upon  the  States  is  correlative. 
They  may  not  coin  money,  nor  make  anything 
Init  gold  and  silver  coin  a  tender;  they  may  not 
make  any  law  to  impair  the  obligation  of  aeon- 
tract;  they  may  not  lay  imposts  nor  duties  on 
imports  nor  exports;  they  mav  not  lay  any  duty 
of  tonnage ;  and  may  not  make  any  agreement 
with  themselves  nor  with  foreign  powers. 

These  grants  to  the  one  ana  prohibition  on 
the  other,  seem  clearly  to  indicate  where  the 
whole  power  of  regulation  over  matters  purely 
external  to  a  State,  or  common  to  all,  was  in- 
tended to  be  placed. 

After  some  uncertainty,  this  court  has  lately 
announced  conclusions  which  appear  to  be  defi- 
nite and  plain,  and  to  cover  the  whole  point 
now  in  discussion.  Steamship  Co.  v.  Part 
Warden*,  6  Wall.,  31  (78  U  S.,  XVIII.,  749); 
OnniaU  t.  Nevada.  «  Wall.,  86  (78  U.  8., 
XVIII..  745). 

On  the  part  of  the  State, it  is  an  attempt  to  tax 
an  article  brought  into  it  from  another  State, 
for  purpose  of  sale. 

This  legislation  ttiXa  within  the  definitions  and 
Umitations  announced  in  GrandaU  v.  Nevada; 
See,  also,  Cooley  t.  Boaml  of  Wardens,  12  How . , 
299. 

The  case,  too,  falls  within  the  scope  of  the 
dissenting  opinions  in  the  former  case,  and 
within  the  letter  of  the  decision  in  Steamship 
Co.  V.  Port  Wardens. 

The  case,  too,  falls  within  the  influence  of 
the  opinion  of  the  court  in  Hays  v.  SteamMp 
Co.,  17  How..  696  (68  U.  8.,  XV.,  264). 

See,  also,  Gibbons  v.  Ogden,  9  Wheat.,  186, 
209;  Simuitt  v.  Davenport,  22  How.,  229,  238 
(68  U.  8.,  XVI.,  243,  246). 

The  power  existing  in  Congress  to  regulate, 
aad  its  alwtaining  from  legislation  on  tbe  sub- 
ject, is  as  expressive  an  enactment  as  the  most 
positive  declaration  could  be.  It  is  a  declaration 
that  the  commerce  between  the  States  shall  be 
free.  Gibbons  v.  Ogdeni  Passenger  cases,  7 
How.,  464. 

Mr.  P.  Phillips,  tor  defendant  in  error: 

Citizens  of  another  State  can  never  claim 
Sees  Wall. 


greater  immunity  than  is  accorded  by  a  State  to 
to  its  own  citizens. 

A  tax  which  does  not  discriminate  against 
goods  brought  from  another  State,  which  does 
not  operate  upon  goods  in  transit  to  other 
States,  but  is  only  imposed  on  all  sold  in  the 
State,  in  nowise  countervails  that  harmony  and 
equality  intended  to  be  secured  by  the  Federal 
Constitution. 

In  the  case  of  Pierce  v.  N.  Ei,S  How.,  664 
{License  cases),  the  appellant  was  indicted  and 
convicted  of  selling  a  barrel  of  gin  purchased 
in  Massachusetts,  and  brought  coastwise  to  his 
store  in  Dover. 

This  case  was  heard  and  decided  in  connec- 
tion with  tbe  case  of  TTturlow  v.  Mass. ,  and 
Fletcher  v.  B.  I. ,  and  differed  only  in  tbe  fact 
that  in  the  last  two  cases  the  conviction  was  for 
selling  foreign  imported  liquors.  Taney,  Gh.  J., 
after  deciding  the  cases  of  Mass,  and  R.  I., 
says:  "I  come  now  to  the  New  Hampshire 
case,  in  which  a  different  principle  is  involved, 
the  question,  however,  arising  under  the  same 
clause  of  the  Constitution." 

"The  present  case  differs  from  Brown  v. 
Maryland,  12  Wheat,  449,  in  this,  that  the 
former  was  one  arising  out  of  commerce  with 
foreign  nations,  which  Congress  had  regulated 
by  law;  whereas  the  present  in  a  case  of  com- 
merce between  two  States,  in  relation  to  which 
Congress  has  not  exercised  its  power." 

"The  law  of  New  Hampshire  acts  directly 
upon  an  import  from  one  State  to  another,  while 
in  the  hands  of  the  importer  for  sale,  and  is, 
therefore,  a  regulation  of  commerce." 

After  a  full  consideration  of  the  question,  the 
Ghief  Justice  concludes: 

"Upon  the  whole,  therefore,  the  law  of  New 
Hampshire  i8,in  my  judgment,  a  valid  one;  for 
althotigh  the  gin  sold  was  an  import  from  an- 
other State,  and  Congress  had  clearly  the  power 
to  regulate  such  importation,  yet,  as  it  has  made 
no  such  regulation,  the  trafllc  In  tbe  article  may 
lawfully  be  regulated  by  the  State,  as  soon  as 
it  is  landed  in  its  territory." 

Judge  McLean,  commenting  upon  the  dictum 
in  Brown  v.  Maryland,  says : 

"  Neither  the  facts  nor  the  reasons  of  that 
case  apply  to  a  person  who  transports  an  article 
from  one  State  to  another.  In  some  cases  the 
transportation  is  only  made  a  few  feet  or  rods, 
and  generally  is  attended  with  little  risk,  and 
no  duty  is  paid  to  the  Federal  or  Stale  Oovem- 
ment8,and  whyshould  property  when  conveyed 
over  a  State  line  lie  exempt  from  taxation  which 
is  common  to  all  other  property  in  the  States?" 

Woodbury,  J.,  in  delivering  his  separate 
opinion,  says:  "It  had  been  contended  that  the 
sum  required  to  be  paid  for  a  license  is  in  the 
nature  of  a  duty  on  imports,  and  thus  in  confiict 
with  the  Constitution  as  settled  in  Brown  v. 
Mtiryland.  It  is  conceded  that  a  State  is  forbid- 
den to  lay  anv  duties  on  imports.  But  the  stat- 
utes in  question  do  not  purport  to  tax  imports 
from  abroad  or  imports  from  another  State. 
The  last  is  not  believed  to  be  referred  to  in  the 
Constitution. 

I  ask  attention  to  the  fact,  that  while  there 
was  contrariety  of  argument  in  the  separate 
opinions,  there  was  no  difference  of  opinion  as 
to  the  constitutionality  of  the  state  law. 

It  necessarily  follows  that  if  the  gin  brought 
into  New  Hampshire  from  Massachusetts  was 
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an  import  within  the  nleaning  of  the  Constitu- 
tion, then  the  license  tax  reauired  by  the  State 
was  a  tax  on  imports.and  void  under  the  decis- 
ion In  Broum  t.  Maryland. 

The  decision  maintaining  the  validitjr  of  ths 
Act  is,  therefore,  conclusive  of  the  position  that 
the  ein  was  not  an  "  import." 

The  same  doctrine  has  been  held  by  the  state 
courts. 

8taU  V.  Pinekney,  10  8.  C.  (Rich.),  474;  Cum- 
nUng  v.  Saminnah,  R  M.,  Charl.,  26;  Harriaon 
y.  Viektburg,  8  Sm.  &  M..  681;  BeaU  v.  StaU, 
4  Blackf.,  107;  Paddfordy.  Savannah,  14  Geo., 
488. 

In  the  case  of  Nathan  v.  La.,  8  How.,  80, 
the  Act  of  the  State  provided  that  "Every  ex- 
change broker  shall  pay  an  annual  tax  of  |250. " 
It  was  contended  that,  as  the  appellant  dealt 
solely  in  foreign  bills  of  exchange,  the  Act  op- 
erated is  a  tax  on  commerce;  out  this  court 
held: 

1.  That  this  was  not  a  tax  on  bills  of  ex- 
change, but  on  the  business  of  a  broker. 

2.  That  the  right  of  a  State  to  tax  its  own  cit- 
izens for  the  prosecution  of  any  business  or  pro- 
fession, has  not  been  doubted.    Nathan  v.  La. 

It  need  not  be  denied  that,  under  the  grant 
of  the  commercial  power.  Congress  might  pro- 
vide for  exemption  from  state  taxation,  inci- 
dental as  well  as  direct,  of  all  property  carried 
from  one  State  to  another;  but  this  grant  does 
not  operate,  propria  vigore,  to  devest  the  States 
of  all  right  to  act  upon  the  subject.  In  the  ab- 
sence of  any  Act  of  Congress  with  which  the 
state  law  conflicts,  that  law  will  be  maintained. 
U.  8.  V.  R  R.  Bridge  Co.,  6  McLean,  517. 

In  the  late  case  of  OrandaU  v.  Nevada,  this 
court  held  that  under  the  power  to  regulate 
commerce  among  the  States,  Congress  had  au- 
thority to  pass  laws,  the  operation  of  which 
would  be  inconsistent  with  the  tax  imposed  by 
the  State.  But  it  passed  no  such  laws.  It  was, 
therefore,  held  that  inasmuch  bjb  the  tax  did  not, 
of  itself,  institute  any  regulation  of  commerce 
of  a  national  character,  or  which  had  a  uniform 
operation  over  the  whole  country,  it  was  not  re- 
pugnant to  that  clause  of  the  Constitution. 

CrandaU  v.  Nevada,  6  Wall.,  48  (73  U.  8., 
XVIII.,  747);  see,  also,  OObom  v.  Ogden,  9 
Wheat.,  201. 

"  Merchandise  in  original  packages  (says  the 
court  in  a  late  case),  once  sold  by  the  importer, 
is  taxable  as  other  property."  Feneary.  Com., 
6  Wall.,  479  (72  U.  8.,  XVIII.,  609). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  charter  of  Mobile  authorizes  that  City  to 
impose  a  tax  for  municipal  purposes  on  real  and 
personal  estate,  auction  sales  and  sales  of  mer- 
chandise, capital  employed  in  business  and  in- 
come within  the  City.  The  plaintiff  in  error 
having  sold  as  auctioneer  and  commission  mer- 
chant, a  large  amount  of  goods  for  others,  and 
also  on  his  own  account,  claims  that  as  to  such 

goods  as  were  brought  into  the  Stale  of  Ala- 
ama  from  other  States  of  the  Union,  and  sold 
by  him  at  wholesale  in  the  original  and  un- 
broken packages,  he  is  not  liable  to  the  tax 
which  the  ordinances  of  the  City  imposed  upon 
all  sales  of  merchandise. 

The  case  was  heard  in  the  courts  of  the  State 
of  Alabama  upon  an  agreed  statement  of  facta, 
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and  that  statement  fuUy  raises  the  que^on 
whether  merchandise  brought  from  other  States 
and  sold,  under  the  circumstances  stated,  comes 
within  the  prohibition  of  the  Federal  Constitu- 
tion, that  no  State  shall,  without  the  consent  of 
Congress,  levy  any  imposts  or  duties  on  imports 
or  exports.  And  it  is  claimed  that  it  also  brin^ 
the  case  within  the  principles  laid  down  by  tins 
court  in  Brown  v.  Md..  12  Wheat.,  419. 

That  decision  has  t>een  recognized  for  over 
forty  years  as  governing  the  action  of  this  court 
in  the  same  class  of  cases,  and  its  reasoning  lus 
been  often  cited  and  received  with  approbation 
in  others  to  which  it  was  applicable.  We  do  not 
now  propose  to  question  its  authority  or  to  de- 
part from  its  principles. 

The  tax  of  the  State  of  Maryland,  which  w«g 
the  subject  of  controversy  in  that  case,  was 
limited  by  its  terms  to  importers  of  foreign  ar- 
ticles or  commodities,  and  the  proposition  that 
we  are  now  to  consider  is  whether  the  provision 
of  the  Constitution  to  which  we  have  referred 
extends,  in  its  true  meaning  and  intent,  to  ar- 
ticles brought  from  one  State  of  the  Cnioninlo 
another. 

The  subject  of  the  relative  rights  and  powen 
of  the  Federal  and  State  (jk>vemments  in  regard 
to  taxation,  always  delicate,  has  acquired  an 
importance  by  reason  of  the  increased  public 
burdens  growing  out  of  the  recent'war,  which 
demands  of  all  who  may  be  called  in  the  dis- 
charge of  public  duty  to  decide  upon  any  of  its 
various  phases,  that  it  shall  be  done  with  great 
care  and  deliberation.  Happily  for  us  mudi  the 
larger  share  of  these  responsibilities  rests  with 
the  legislative  departments  of  the  State  and  Fed- 
eral (Jovemments.  But  wlien,  under  the  pres- 
sure of  a  taxation  necessarily  heai^,  and  in 
many  cases  new  in  its  character,  the  parties  af- 
fected by  it  resort  to  the  courts  to  ascertain 
whether  their  individual  rights  have  been  in- 
fringed by  legislation,  and  assert  rights  sup- 
posed to  be  guarantied  by  the  Federal  Consti- 
tution, they,,  in  every  such  case  properly 
brought  before  us,  devolve  upon  lhi<>  court  an 
obligation  to  decide  the  question  raised  from 
which  there  is  no  escape. 

The  words  "  impost,"  "imporU"aad  '•  ex- 
ports "  are  frequently  used  in  the  Constitution. 
They  have  a  necessary  correlation,  and  when  we 
have  a  clear  idea  of  what  either  word  means  in 
any  particular  connection  in  which  it  may  be 
found,  we  have  one  of  the  most  satisfactory 
tests  of  its  definition  in  other  parts  of  the  same 
instrument. 

In  the  case  of  Brown  v.  Maryland,  the  word 
"  imports,"  as  used  in  the  clause  now  unijer 
consideration,  is  defined,  both  on  the  authority 
of  the  lexicons  and  of  usage,  to  be  article* 
brought  into  the  country;  and  impost  is  then 
said  to  be  a  duty,  custom,  or  tax  levied  on  ar- 
ticles brought  into  the  country.  In  the  ordi- 
nary use  of  these  terms  at  this  day,  no  one  would, 
for  a  moment,  think  of  them  as  having  relation 
to  any  other  articles  than  those  brought  from 
a  country  foreign  to  the  United  States,  and  at 
the  time  the  case  of  Brown  v.  Maryland  wm 
decided — namely:  in  1827— it  is  reasonable  to 
suppose  that  the  general  usage  was  the  same, 
and  that  in  defining  imports  as  articles  brought 
into  the  country,  the  Chitf  Justice  used  the 
word  "country^'  as  a  synonym  for  United 
States. 
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Bat  the  word  la  susceptible  of  being  applied 
to  articles  introduced  from  one  State  into  an- 
other, and  we  must  inquire  if  it  was  so  used  by 
the  framers  of  the  Constitution. 

Leaving,  then,  for  a  moment,  the  clause  of 
the  Constitution  under  consideration,  we  find 
the  first  use  of  any  of  these  correlative  terms  In 
that  clause  of  the  8th  section  of  the  1st  article, 
which  begins  the  enumeration  of  the  powers 
confided  to  Congress. 

"  The  Congress  shall  have  power  to  levy  and 
coUect  tases,  dyities,  imposts  and  excises,    * 
*    *    but  all  duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United  States." 

Is  the  word  "impost,"  here  used,  intended 
to  confer  upon  Congress  a  distinct  power  to 
levv  a  tax  upon  all  goods  or  merchandise  car- 
ried from  one  State  into  another?  Or  is  the 
power  limited  to  duties  on  foreign  imports?  If 
the  former  be  intended,  then  the  power  con- 
ferred is  curiously  rendered  nugatory  by  the 
snbeeqnent  clause  of  the  9lb  section,  which  de- 
clares that  no  tax  shall  be  laid  on  articles  ex- 
ported from  any  State,  for  no  article  can  lie  im- 
ported from  one  Slate  into  another  which  is 
not,  at  the  same  time,  exported  from  the  for- 
mer. But  if  we  give  to  the  word  "  imposts," 
as  used  in  the  first  mentioned  clause,  the  defi- 
nition of  Chief  Justice  M&TshaU,  and  to  the  word 
"  export  "  the  corresponding  idea  of  something 
carried  out  of  the  United  States,  we  have,  in  the 
power  to  lay  duties  on  imports  from  abroad, 
and  the  prohibition  to  lay  such  duties  on  ex- 
ports to  other  countries,  the  power  and  its  lim- 
itations concerning  imposts. 

It  is  also  to  be  rememl)ered  that  tiie  Conven- 
tion was  here  giving  the  right  to  lay  taxes  by 
national  authority  in  connection  with  paying 
the  debts  and  providing  for  the  common  de- 
fense and  the  general  welfare,  and  it  is  a  rea- 
sonable inference  that  the  had  in  view,  in  the 
use  of  the  word  "imports,"  those  articles 
which,  being  introduced  from  other  nations 
and  diffused  generally  over  the  country  for  con- 
sumption, would  contribute,  in  a  common  and 
genual  way,  to  the  support  of  the  National 
Qovernment.  If  internal  taxation  should  be- 
come necessary,  it  was  provided  for  by  the 
terms  "taxes"  and  " excises." 

There  are  two  provisions  of  the  clause  under 
which  exemption  from  state  taxation  is  claimed 
in  this  case,  which  are  not  without  influence  on 
that  prohibition,  namely:  that  any  State  may, 
with  the  assent  of  Congress,  lay  a  tax  on  im- 
ports, and  that  the  net  produce  of  such  tax  shall 
be  for  the  benefit  of  the  Treasury  of  the  United 
States.  The  framers  of  the  Con8titutiun,claim- 
ing  for  the  General  (Jovernment,  as  they  did, 
all  the  duties  on  foreign  goods  imported  into 
the  country,  might  well  permit  a  State  that 
wished  to  tax  more  heavily  than  Congress  did, 
foreign  liquors,  tobacco,  or  other  articles  injuri- 
ous to  the  community,  or  which  interfered  with 
their  domestic  policy,  to  do  so,  provided  such 
tax  met  the  aprobation  of  Congress,  and  was 
ptdd  into  the  Federal  Treasury.  But  that  it  wbjb 
utended  to  permit  such  a  tax  to  be  imposed  by 
such  authority  on  the  products  of  neighboring 
States  for  the  use  of  the  Federal  Government, 
and  that  Congress,  under  this  temptation,  was 
to  arbitrate  between  the  State  which  proposed 
to  levy  the  tax  and  those  which  opposed  it,  seems 
altogether  improbable. 
SeeSWAU.. 


Yet  this  must  be  the  construction  of  the  clause 
in  question  if  it  has  an^  reference  to  goods  im- 
ported from  one  State  into  another. 

If  we  turn  for  a  moment  from  the  considera- 
tion of  the  language  of  the  Constitution  to  the 
history  of  its  formation  and  adoption,  we  shall 
find  additional  reason  to  conclude  that  the  words 
imports  and  imposts  were  used  with  exclusive 
reference  to  articles  imported  from  foreign  coun- 
tries. 

Section  3,  article  6,  of  the  Confederation  pro- 
vided that  no  Stat«  should  lay  imposts  or  du- 
ties which  might  interfere  with  any  stipulation 
in  treaties  entered  into  by  the  United  States; 
and  section  1,  article  9,  that  no  treaty  of 
commerce  should  be  made  whereby  the  legisla- 
tive power  of  the  respective  Slates  should  be  re- 
strained from  imposing  such  imposts  and  duties 
on  foreigners  as  their  own  people  were  subjected 
to,  or  from  prohibiting  the  exportation  or  im- 
portation of  any  species  of  goods  or  commodi- 
ties whatsoever.  In  these  two  articles  of  the 
Confederation,  the  words  imports,  exports  and 
Imposts  are  used  with  exclusive  reference  to  for- 
eign trade,  because  they  have  regard  only  to 
the  treaty  making  power  of  the  fraeration. 

As  soon  as  peace  was  restored  by  the  success 
of  the  Revolution,  and  commerce  began  to  re- 
vive, it  became  obvious  that  the  most  eligible 
mode  of  raising  revenue  for  the  support  of  the 
General  Government  and  the  payment  of  its 
debts  was  by  duties  on  foreign  merchandise  im- 
port^ into  "the  country.  The  Congress  accord- 
ingly recommended  the  States  to  levy  a  duty  of 
five  per  cent,  on  all  such  imports,  for  the  use 
of  the  Confederation.  To  this,  Rhode  Island, 
which,  at  that  time,  was  one  of  the  largest  im- 
porting States,  objected,  and  we  have  a  full  re- 
port of  the  remonstrance  addressed  by  a  com- 
mittee of  Congress  to  that  State  on  that  subject. 
1  Elliot,  Debates,  131-138.  And  the  discussions 
of  the  Congress  of  that  day,  as  imperfectly  as 
they  have  been  preserved,  are  full  of  the  sub- 
ject of  the  injustice  done  by  the  States  who  had 
good  seaports,  by  duties  levied  in  those  ports 
on  foreign  goods  designed  for  States  who  had 
no  such  ports. 

In  this  state  of  public  feeling  in  this  matter, 
the  Constitutional  Convention  assembled. 

Its  very  first  grant  of  power  to  the  new  gov- 
ernment about  to  be  established,  was  to  lay  and 
collect  imposts  or  duties  on  foreign  goods  im- 
ported into  the  country,  and  among  its  restraints 
upon  the  States  was  the  corresponding  one  that 
they  should  lay  no  duties  on  imports  or  exports. 
It  seems,  however,  from  Mr.  Madison's  account 
of  the  debates,  that  while  the  necessitv  of  vest- 
ing in  Congress  the  power  to  levy  duties  on  for- 
eign goods  was  generally  conceded,  the  right 
of  the  Slates  to  do  so  likewise  was  not  given  up 
without  discussion,  and  was  finally  yielded  with 
the  qualification  to  which  we  have  already  re- 
ferred, that  the  States  might  lay  such  duties 
with  the  assent  of  Congress.  Mr.  Madison  moved 
that  the  words  "nor  lay  imposts  or  duties  on 
imports"  be  placed  in  that  class  of  prohibitioos 
which  were  absolute,  instead  of  those  which 
were  dependent  on  the  consent  of  Congress. 
His  reason  was  that  the  States  interested  in  this 
power  (meaning  those  who  had  good  seaports) 
by  which  they  could  tax  the  imports  of  their 
neighbors  passing  through  their  markets,  were 
a  majority,  and  could  gain  the  consent  of  Con- 
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greas  to  the  injury  of  New  Jersey,  North  Caro- 
lina, and  other  non  importing  Stales.  But  hia 
motion  failed.  S  Madison  Papers,  486.  In  the 
Convention  of  Virginia,  called  to  adopt  the  Con- 
stitution, that  distinguished  expounder  and  de- 
fender of  the  instrument,  so  largely  the  work 
of  bis  own  hand,  argued,  in  support  of  the  au- 
thority to  lay  direct  taxes,  that  without  this 
power,  a  disproportion  of  burden  would  be  im- 
posed on  the  Southern  States,  because,  having 
fewer  manufactures,  they  would  consume  more 
imports  and  pay  more  of  the  imposts.  8  Elliot, 
Debates,  248.  So,  in  defending  the  clause  of 
the  Constitution  now  under  our  consideration, 
be  says:  "Some  States  export  the  produce  of 
other  Slates.  Virginia  exports  the  produce  of 
North  Carolina;  Pennsylvania  those  of  New 
Jersey  and  Delaware;  and  Rhode  Island  those 
of  Connecticut  and  Massachusetts.  The  export- 
ing States  wished  to  retain  the  power  of  laying 
duties  on  exports  to  enable  them  to  pt^  expen- 
ses incurred.  The  States  whose  prodfuce  was 
exported  by  other  States,  were  extremely  Jealous 
lest  a  contribution  should  be  raised  of  them  by 
the  exporting  States,  by  l^in^  heavy  duties  on 
their  own  commodities.  If  this  clause  be  fully 
considered  it  will  be  found  to  be  more  consist- 
ent with  justice  and  equity  than  any  other  prac- 
ticable mode;  for,  if  the  States  had  the  exclu- 
sive imposition  of  duties  on  export8,they  might 
raise  a  heavy  contribution  of  the  other  States 
for  their  own  exclusive  emoluments."  3  Elliot, 
Debates,  443,  444.  Similar  observations,  from 
the  same  source,  are  found  in  the  42d  number 
of  the  FederaUst.but  with  more  direct  reference 
to  the  power  to  regulate  ccmmerce. 

Gov.  Ellsworth,  in  opening  the  debate  of  the 
Connecticut  Convention  on  tne  adoption  of  the 
Constitution,  says:  ''Our  being  tributary  to  our 
sister  States,  is  m  consequence  of  the  want  of  a 
Federal  system.  The  State  of  New  York  raises 
£60,000  or  £80,000  in  a  year  bv  impost.  Con 
necticut  consumes  about  one  third  of  the  goods 
uponwhich  this  impost  is  laid  and,  consequently, 
pays  one  third  of  this  sum  to  New  York.  If  we 
import  by  the  medium  of  Massachusetts,  she  has 
an  impost,  and  to  her  we  pay  tribute."  2  Ell- 
iot, Debates,  192.  A.  few  days  later  he  says:  "1 
find,  on  calculation,  tliat  a  general  impost  of 
five  per  cent,  would  raise  a  sum  of  £245,000," 
and  adds:  "It  is  a  strong  argument  in  favor  of 
an  impost,  that  the  collection  of  it  will  interfere 
less  with  the  internal  police  of  the  States  than 
any  other  species  of  taxation.  It  does  not  fill 
the  country  with  revenue  officers, but  is  confined 
to  the  sea  coast,  and  is  chiefly  a  water  operation. 
•  •  *  If  we  do  not  give  it  to  Congress,  the 
individual  States  will  have  it"  3  Elliot,  De- 
bates, 196. 

It  ia  not  too  much  to  sav  that,  so  far  as  our 
research  has  extended,  neither  the  word  "  ex- 
port," "import"  or  "impost"  is  to  be  found 
m  the  discussions  on  this  subject,  as  they  have 
come  down  to  us  from  that  time,  in  reference 
to  any  other  than  foreign  commerce,  without 
some  special  form  of  words  to  show  that  foreign 
commerce  is  not  meant.  The  only  allusion  to 
imposts  in  the  Article  of  Confederation  is  clear- 
ly limited  to  duties  on  goods  imported  from  for- 
eign States.  Wherever  we  find  the  grievance 
to  be  remedied  by  this  provision  of  the  Consti- 
tution alluded  to,  the  duty  levied  by  the  States 
on  foreign  importations  is  alone  mentioned,  and 


the  advantages  to  accrue  to  Congress  from  the 
power  confided  to  it,  and  witliheld  from  the 
States,  is  always  mentioned  with  exclusive  ref- 
erence to  foreign  trade. 

Whether  we  look,  then,  to  the  terms  of  the 
clause  of  the  Constitution  in  question,  or  to  its 
relation  to  other  parts  of  tliat  instrument,  or  to 
the  history  of  its  formation  and  adoption,  or  to 
the  comments  of  the  eminent  men  who  took  part 
in  those  transactions,  we  are  forced  to  the  con- 
clusion that  no  intention  existed  to  prohibit.by 
this  clause,  the  right  of  one  State  to  tax  artidas 
brought  into  it  from  another.  '  If  we  examine 
for  a  moment  the  results  of  an  opposite  doctrine, 
we  shall  be  well  satisfied  with  the  wisdom  of 
the  Constitution  as  thus  construed. 

The  merchant  of  Chicago  who  buyv  hia  goods 
in  New  York  and  sells  at  wholesale  in  the  orig- 
inal packages,  may  have  his  millions  employed 
in  trade  for  half  a  lifetime  and  escape  all  state, 
county  and  city  taxes:  for  all  that  he  is  wortb 
is  invested  in  goods  which  he  claims  to  be  pro- 
tected as  imports  from  New  York.  Neither 
the  State  nor  the  city  which  protects  his  life 
and  property  can  mi&e  him  contribute  a  dol- 
lar to  support  its  government,  improve  its 
thoroughfares  or  educate  its  children.  The 
merchant  in  a  town  in  Massachusetts, whodeals 
only  in  wholesale,  if  he  purchase  his  goods  in 
New  York,  is  exempt  from  taxation.  If  his 
neighbor  purchase  in  Boston,  he  must  pay  all 
the  taxes  which  Massachusetts  levies  with  equal 
justice  on  the  property  of  all  the  citizens. 

These  cases  are  merely  mentioned  as  illus- 
trations. But  it  is  obvious  that  if  articles  brought 
from  one  State  into  another  are  exempt  from 
taxation,  even  under  the  limited  circumstances 
laid  down  in  the  case  of  Brown  v.  Maryland, 
the  grossest  injustice  must  prevail,  and  equality 
of  public  burdens  in  all  our  large  cities  is  im- 
possible. 

It  is  said,  however,  that,  as  a  court,  we  are 
bound,  by  our  former  decisons,  to  a  contrary 
doctrine,  and  we  are  referred  to  the  cases  of 
Almy  V.  Cal.,  24  How.,  169  (65  U.  S.,  XVI., 
644);  and  Brown  v.  Md.,  12  Wheat.,  419,  in 
support  of  the  assertion. 

The  cose  first  mentioned  arose  under  a  statute 
of  California,  which  imposed  a  stamp  tax  on 
bills  of  lading  for  the  transportation  of  gold  and 
silver  from  any  point  within  the  State  to  any 
point  without  the  State. 

The  master  of  the  ship  Rattler  was  fined  for 
violating  this  law,  by  refusing  to  affix  a  stamp 
to  a  bill  of  ladine  for  gold  uiipped  on  Imara 
his  vessel  from  Son  Francisco  to  New  York. 
It  seems  to  have  escaped  the  attention  of  coun- 
sel on  both  sides,  and  of  the  CMtfJuttiM  who 
delivered  the  opinion,  that  the  case  was  one  of 
inter  state  commerce.  No  distinction  of  the 
kind  is  taken  by  counsel,  none  alluded  to  by 
the  court,  except  in  the  incidental  statement  of 
the  termini  of  the  voyage.  In  the  language  of 
the  court,  citing  Brown  v.  Md.  as  governing 
the  case,  the  Statute  of  Maryland  is  described 
as  a  tax  on  foreign  articles  and  commodities. 
The  only  question  discussed  by  the  court  is, 
whether  the  bill  of  lading  was  so  intimately 
connected  with  the  articles  of  export  described 
in  it  that  a  tax  on  it  was  a  tax  on  the  articles 
exported.  And,  in  arguing  this  proposition, 
the  ChitfJuttiee  says  that  "A  bill  of  lading,  or 
some  equivalent  instrument  of  writing,  is  in. 
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variBbly  aMOciated  with  every  cargo  of  mer- 
chandise exported  to  a  foreign  country,  and 
coaieqnently  a  duty  upon  that  is,  in  8ul)staDce 
and  effect,  a  duty  on  ttie  article  exported."  It 
is  imposrible  to  examine  the  opinion  without 
perceiving  that  the  mind  of  the  writer  was  ez- 
cluavely  directed  to  foreign  commerce,  and 
there  is  no  reason'  to  suppose  that  the  question 
which  we  have  discussea  was  in  his  thought. 
We  take  it  to  be  a  sound  principle,  that  no  prop- 
osition of  law  can  be  said  to  be  overruled  by 
a  court,  which  was  not  in  the  mind  of  the  court 
when  the  decision  was  made.  The  Vietory,  6 
WalL,  382  (73  U.  8.,  XVIII.,  848). 

The  case,  however,  was  well  decided  on  the 
ground  taken  by  Mr.  Blair,  counsel  for  defend- 
ant, namely :  that  such  a  tax  was  a  regulation 
of  commerce,  a  tax  imposed  upon  the  transpor- 
tation of  goods  from  one  State  to  another,  over 
the  high  seas,  in  conflict  with  that  freedom  of 
transit  of  goods  and  persons  between  one  State 
and  another,  which  is  within  the  rule  laid  down 
in  CrandaU  v.  Nomda,  6  Wall..  35  (73  U.S., 
XVIII.,  745),  and  with  the  authority  of  Con- 
gress to  regulate  commerce  among  the  States. 
We  do  not  regard  it,  therefore,  as  opposing  the 
views  which  we  have  announced  in  this  case. 

The  case  of  Broum  v.  Maryland,  as  we  have 
already  said,  arose  out  of  a  statute  of  that  State, 
taxing,  by  way  of  discrimination,  importers 
who  sold,  by  wholesale,  foreign  goods. 

Chief  Juitiee  Marshall,  in  delivering  the  opin- 
ion of  the  court,  distinctly  bases  the  invalidity 
of  the  statute,  (1)  On  the  clause  of  the  Con- 
Aitution  which  forbids  a  State  to  levy  imposts 
Of  duties  on  imports;  and  (2)  That  which  con- 
fers on  Congress  the  power  to  regulate  com- 
merce with  foreign  nations,  among  the  States, 
with  the  Indian  tribes. 

The  casual  remark,  therefore,  made  in  the 
close  of  the  opinion,  "  that  we  suppose  the 
princtplee  laid  down  in  this  case  to  apply 
equ^y  to  importations  from  a  sister  State,  can 
only  tie  received  as  an  intimation  of  what  they 
might  decide  if  the  case  ever  came  before  them, 
for  no  such  case  was  then  to  be  decided.  It  is 
not,  therefore,  a  Judicial  decision  of  the  ques- 
tion, even  if  the  remark  was'intended  to  apply 
to  the  first  of  the  ground  on  which  that  decision 
was  placed. 

But  the  opinion  in  that  case  discusses,  as  we 
have  said,  under  two  distinct  heads,  the  two 
clauses  of  the  Constitution  which  he  supposed 
to  be  violated  by  the  Maryland  Statute,  and  the 
remark  above  quoted  follows  immediately  the 
discussion  of  the  second  proposition,  or  the  ap- 
plicability of  tlie  commerce  clause  to  that  case. 

If  the  court  then  meant  to  say  that  a  tax 
levied  on  goods  from  a  sister  State  which  was 
not  levied  on  goods  of  a  similar  character  pro- 
duced within  the  State,  would  be  in  conflict  with 
the dauaeoftheConstitution giving  Congress  the 
ri^t  "to regulate commerceamongthe  States," 
M  much  as  the  tax  on  foreign  gomis,  then  un- 
der consideration,  was  in  conflict  with  the  au- 
thority '•  to  regulate  commerce  with  foreign 
naUoas,"  we  agree  to  the  proposition. 

It  may  not  be  inappropriate  here  to  refer  to 
fhe  Uemue  Oa$e*,  5  How.,  504. 

Tbe  wparate  and  diverse  opinions  delivered 
hf  tbm  ndges  on  that  occasion  leave  it  very 
taAtfOl  if  any  material  proposition  was  de- 
cided, though  the  precise  point  we  have  here 


ar^ed  was  before  the  court  and  seemed  to  re- 
quire solution.  But  no  one  can  read  the  opin- 
ions which  were  delivered  without  perceiving 
that  none  of  them  held  that  goods  imported 
from  one  State  into  another  are  within  the  pro- 
hibition to  the  States  to  levy  taxes  on  imports, 
and  the  language  of  the  Chief  Justice  and  Judge 
McLean  leave  no  doubt  that  their  views  are  ad- 
verse to  the  proposition. 

We  are  satisfied  that  the  question,  as  a  dis- 
tinct proposition  necessary  to  be  decided,  is  he- 
fore  the  court  now  for  the  first  time. 

But,  we  may  be  asked,  is  there  no  limit  to 
the  power  of  the  States  to  tax  the  produce  of 
their  sister  States  brought  within  their  borders? 
And  can  they  so  tax  them  as  to  drive  them  out 
or  altogether  prevent  their  introduction  or  their 
transit  over  tbieir  territory? 

The  case  before  us  is  a  simple  tax  on  sales  of 
merchandise,  imposed  alike  upon  all  sales  made 
in  Mobile,  whether  the  sales  be  made  by  a  citi- 
zen of  Alabama  or  of  another  State,  and  whether 
the  goods  sold  are  the  produce  of  that  State  or 
some  other.  There  is  no  attempt  to  discrimi- 
nate injuriously  against  the  products  of  other 
States  or  the  rights  of  their  citizens,  and  the 
case  is  not,  therefore,  an  attempt  to  fetter  com- 
merce among  the  States,  or  to  deprive  the  citi- 
zens of  other  States  of  any  privilege  or  im- 
munity possessed  by  citizens  of  Alabama.  But 
a  law  having  such  operation  would,  incur  opin- 
ion, be  an  infringement  of  the  provisions  of  the 
Constitution  which  relate  to  those  subjects  and, 
therefore,  void.  There  is  also,  in  addition  to 
the  restraints  which  those  provisions  impose  by 
their  own  force  on  the  States,  the  unquestioned 
power  of  Congress,  under  the  authority  to  regu- 
late commerce  among  the  States,  to  interpose, 
by  the  exercise  of  this  power,  in  such  a  man- 
ner as  to  prevent  the  Slate  from  any  oppressive 
interference  with  the  free  interchange  of  com- 
modities by  the  citizens  of  one  State  with  those 
of  another. 

Judgment  affirmed.         i 

Cited— 8  Wall.,  IW;  12  Wall..  429;  13  Wall..  8(,  85; 

15  Wall.,  280. 297 :  16  Wall.,  482 ;  91 U.  8..  282 :  96  0.  8., 
446;  97  U.  8.,  STO;  100  U.  8^437,  438, 677,  679 ;  2  Abb., 
U.  8.,  344 :  6  8awy..  297 ;  4  Hughes,  229 :  38  Ind.,  270 ; 
70  III..  113 ;  8  Am.  Rep.,  708  (7  Nev.,  140) :  28  Am  Hep., 
800.  802  02  Nev.,  263) ;  39  Am.  Rep.,  286  (33  La.,  843) ; 
S6  Mo.,  291. 


JOHN  W.  HINSON,  Plff.  in  Err., 

V. 

ELI8HA  B.    LOTT,  Tax  Collector  of   the 
CouNTT  OF  Mobile. 

(See  S.  C.  8  WaU.,  148-153). 

Tax  on  spiriivout  Uguorefrom  other  States,  valid. 

A  state  AotimposinK  a  state  tax  of  fifty  cents  per 
gallon  on  all  spirituous  liquors  brought  into  aState, 
the  same  tax  beinK  imposed  upon  all  spirituous 
liquors  manufactured  in  tbe  8tate,  is  not  a  violation 
of  tbe  Constitution. 

Tbe  Act  docs  not  discriminate  against  the  prod- 
ucts of  sister  8tate8,  but  Is  an  appropriate  and  le- 
gitimate exercise  of  the  taxing  powers  of  the  States. 

[No.  IbO.J 
Argued  Oct,  13,  1869.      Decided  Nov.  8,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 
The  bill  in  this  case  was  tried  by  the  plaint- 
iff in  error,  in  the  Southern  Chancery  Division 
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of  the  State  of  Alabama,  to  enjoin  the  collection 
of  certain  taxes.  A  decree  having  been  entered 
dismissing  the  said  bill,  the  complainant  took 
an  appeal  to  the  Supreme  Court  of  the  State. 
That  court  decreed  that  the  bill  should  be  dis- 
missed, "  as  to  the  tax  upon  liquor  introduced 
from  other  States,  and  as  to  liquor  imported 
from  a  foreign  country,  and  not  kept  unbroken 
in  the  vessel  in  which  it  was* imported";  but 
should  be  retained  as  to  imported  liquor  "  in  the 
hands  of  the  importer,  and  in  the  unbroken 
bulk  in  which  it  was  imported." 

Thereupon  the  complamant  sued  out  this  writ 
of  error. 

The  case  is  further  stated  by  the  court 

This  case  was  argued  with  Woodruff  v.  Par- 
ham  next  preceding  (8i82). 

Menrt.  J.  A.  Campbell,  Oto.  N.  Stewart, 
and  P.  Hamilton,  for  plaintiff  in  error, 

Mr.  P.  PhilllpB.  for  defendant  in  error. 

Mr.  Jutiiee  BUller  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error,  a  merchant  of  Mobile, 
sets  forth  in  his  bill  of  complaint,  that  he  has 
on  hand  five  barrels  of  whisky  consigned  to 

him  by Dexter,  of  the  State  of  Ohio,  to  be 

sold  on  account  of  the  latter  in  the  State  of 
Alabama,  and  that  he  has  five  other  barrels  of 
whisky  purchased  by  himself  in  the  State  of 
Louisiana,  and  that  he  has  brandy  and  wine 
imported  from  abroad,  all  of  which  he  holds 
and  offers  for  sale  in  the  said  packages  in  which 
they  were  imported,  and  not  otherwise.  That 
the  deputy  tax  collector  for  the  County  of  Mo- 
bile and  State  of  Alabama,  is  about  to  enforce 
the  collection  of  state  and  county  taxes  on  said 
liquors,  for  which  he  sets  up  the  authority  of 
the  18t^,  .14th  and  15th  sections  of  chapter 
one  of  an  Act  of  the  Alabama  Legislature,  ap- 
proved Feb.  22,  1866.  He  insists  that  this  Act 
is  void,  as  being  in  conflict  with  the  Constitution 
of  the  United  States,  and  prays  an  injunction. 

On  final  hearing,  the  relief  prayed  was  grant- 
ed as  to  all  but  the  state  tax,  and  relief  as  to 
that  was  granted  as  to  goods  imported  from 
abroad,  but  the  state  tax  of  fifty  cents  per  gal- 
lon on  the  whisky  of  Dexter,  of  Ohio,  and  that 
purchased  by  the  plaintiff  in  Louisiana,  was 
neld  to  be  valid. 

Section  18  of  the  Statute  referred  to  in  the  biU 
enacts  that  "  Before  it  shall  be  lawful  for  any 
dealer  or  dealers  in  spirituous  liquors  to  offer 
an^  such  liquors  for  sale  within  the  limits  of 
this  State,  such  dealer  or  dealers  introducing 
any  such  liquor  into  the  State  shall  first  pay  the 
tax  collector  of  the  county  into  which  such  liq- 
uois  are  introduced,  a  tax  of  fifty  cents  per  ^- 
lon  upon  each  and  every  ^lon  thereof." 

The  two  subsequent  sections  provide  the  mode 
of  enforcing  the  collection  of  the  tax  thus  im- 
posed. 

In  the  argument  of  this  case  no  reference  has 
been  made  to  any  other  section  than  the  18th  of 
the  Statute  in  question. 

If  this  section  stood  alone  in  the  legislation  of 
Alabama  on  the  subject  of  taxing  liquors,  the 
effect  of  it  would  be  that  all  such  liquors 
brought  into  the  State  from  other  States  and  of- 
ferea  for  sale,  whether  in  the  original  casks  by 
which  they  came  into  the  State  or  by  retail  in 
smaller  quantities,  would  be  subject  to  a  heavy 
tax,  while  the  same  class  of  liquors  manufact- 
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ured  in  the  State  would  escape  the  tax.  It  to 
obvious  that  the  right  to  impose  any  such  dis- 
criminating tax,  if  it  exists  at  all,  cannot  be 
limited  in  amount,  and  that  a  tax  under  the 
same  authority  can  as  readily  be  laid  which 
would  amount  to  an  absolute  prohibition  to  sell 
liquors  introduced  from  without  while  the  priv- 
ile^  would  remain  unobstructed  in  rMard  to 
articles  made  in  the  State.  If  this  can  be  done 
in  reference  to  liquors,  it  can  be  done  with  ref- 
erence to  all  the  products  of  a  sister  State,  and 
in  this  mode  one  Slate  can  establish  a  complete 
system  of  non-inteccouise  In  her  commercial 
relations  with  all  the  other  States  of  the  Union. 

We  have  decided,  in  the  case  of  Woodruff  ▼. 
Parham,  8  Wall.,  128  [ante,  882],  immediately 
preceding,  that  the  constitutional  provision 
against  taxing  imports  by  the  States  doee  not 
extend  to  articles  brought  from  a  sister  State. 
But  if  this  were  otherwise,  and  we  could  hold 
that  as  to  such  articles  the  rule  laid  down  in 
Brown  v.  Maryland,  12  Wheat.,  446,  concern- 
ing foreign  imports,  applied,  it  would  prevent 
but  a  very  little  of  the  evil  which  we  have  de- 
scribed ;  for,  under  the  decision  in  that  case,  it 
is  only  while  the  goods  so  imported  were  held 
in  the  original  unbroken  condition  in  which 
they  came  into  the  State,  and  in  the  hands  of  tlie 
first  importer,  that  they  would  be  protected 
from  state  taxation.  As  soon  as  ther  passed 
out  of  his  hands  into  use,  or  were  oneied  for 
sale  among  the  community  at  large,  they  would 
be  liable  to  a  tax  which  might  render  their  use 
or  sale  impossible. 

But  while  the  case  lias  been  argued  herewith 
a  principal  reference  to  the  supposed  prohibition 
against  taxing  imports,  it  is  to  be  seen  from  the 
opinion  of  the  Supreme  Court  of  Alabama  de- 
livered in  this  case,  that  the  clause  of  the  Con- 
stitution which  gives  to  Congress  the  right  to 
regulate  commerce  among  the  States,  was  sup- 
posed to  present  a  serious  objection  to  the  va- 
lidity of  the  Alabama  Statute.  Nor  can  it  be 
doubted  that  a  tax  which  so  seriously  affects  tlie 
interchange  of  commodities  between  the  States 
as  to  essentially  impede  or  seriously  interfere 
with  it,  is  a  regulation  of  commerce.  And  it  is 
also  true,  as  conceded  in  that  opinion,  that  Con- 
gress had  the  same  right  to  regulate  commeroe 
among  the  States  that  it  has  to  regulate  com- 
merce with  foreign  nations,  and  that  whenever 
it  exercises  that  power,  all  confiicting  state  laws 
must  giv^  way,  and  that  if  Congress  liad  made 
any  regulation  covering  the  matter  in  question 
we  need  inquire  no  further. 

That  court  seems  to  have  relieved  itself  of  ths 
objection  by  holding  that  tlie  tax  imposed  by 
the  State  of  Alabama  was  an  exercise  of  the  con  ■ 
current  ri^t  of  regulating  commerce  remaining 
with  the  States  until  some  regulation  on  the 
subject  liad  been  made  by  Congress.  But,  as- 
suming the  tax  to  be,  as  we  have  supposed,  a 
discriminating  tax,  levied  exclusively  upon  the 
products  of  sister  States;  and  lookm^  to  the 
consequences  which  the  exercise  of  this  powv 
may  produce  if  it  be  once  conceded,  amounting, 
as  we  have  seen,  to  a  total  abolition  of  all  com- 
mercial intercourse  between  the  States,  under 
the  cloak  of  the  taxing  power,  we  are  not  pre- 
pared to  admit  that  a  State  can  exercise  such  a 
power,  though  Congress  may  have  failed  to  act 
on  the  subject  in  any  manner  whatever. 

The  queeUon  of  the  nature  of  the  power  to 
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regulate  commerce  and  how  far  that  power  is 
■exclusively  vested  in  Congress,  has  always  been 
a  difficult  one,  and  has  seldom  been  construed 
in  this  court  with  unanimity.  In  the  very  latest 
-case  on  this  subject,  OrandaU  v.  Neiada,  6 
Wall.,  85  [78  U.  8.,  XVIII.,  745],  the  Glaef 
Jnttiee  and  Mr.  Jiutiee  CliSord  held  that  a  tax 
on  persons  passing  through  the  State  by  rail- 
Toaos  or  other  public  conveyances  was  forbidden 
to  the  States  by  that  provision  of  the  Constitu- 
tion prvprio  mgare,  and  in  the  absence  of  any 
legislation  by  Congress  on  the  subject;  while  a 
majority  of  the  court,  preferring  to  place  the  in- 
validitv  of  the  tax  on  other  grounds,  merely  ex- 
preased  tbeir  inability,  on  a  review  of  the  cases 
previously  decided,  to  take  that  view  of  the 
question.  But  in  that  case  the  opinion  of  the 
court  in  Oaoleg  «.  The  Port  Wardmt,  12  How., 
299,  was  approved,  which  holds  that  there  is  a 
-class  of  legislation  of  a  general  nature,  affecting 
the  commercial  interests  of  all  the  States,  which, 
from  its  essential  character,  is  national,  and 
which  must,  so  far  as  it  affects  these  interests, 
belong  exclusively  to  the  Federal  Government, 

The  tax  in  the  case  before  us,  if  it  were  of  the 
-character  we  have  suggested,  discriminating 
adversely  to  the  products  of  all  other  States  in 
favor  of  those  of  Alabama,  and  involving  a 
principle  which  might  lead  to  actual  commer- 
cial non-intercourse,  would,  in  our  opinion,  be- 
long to  that  class  of  legislation  and  be  forbidden 
by  the  clause  of  the  Constitution  Just  men- 
tioned. 

But  a  careful  examination  of  that  statute 
shows  that  it  is  not  obnoxious  to  this  objection. 
A  tax  is  imposed,  by  the  previous  sections  of  the 
aame  Act,  of  fifty  cents  per  gallon  on  all  whisky 
and  all  brandy  from  fruits  manufactured  in  the 
State.  In  order  to  collect  this  tax,  every  dis- 
tiller is  compelled  to  take  out  a  license  and  to 
make  regular  returns  of  the  amount  of  distilled 
spirits  manufactured  by  him.  On  this  he  pays 
fifty  cents  per  gallon.  So  that  when  we  come, 
in  uie  light  of  these  earlier  sections  of  the  Act, 
to  examine  the  18th,  14th  and  ISth  sections,  it 
is  found  that  no  greater  tax  is  laid  on  liquors 
brought  into  the  State  than  on  those  manufact- 
ured within  it.  And  it  is  clear  that  whereas 
collecting  the  tax  of  the  distiller  was  supposed 
to  be  the  most  expedient  mode  of  securing  its 

gayment,  as  to  liquors  manufactured  within  the 
tate,  the  tax  on  those  who  sold  liquors  brought 
In  from  other  States  was  only  the  complement- 
ary provision  necessary  to  make  the  tax  equal 
on  all  liquors  sold  in  the  State.  As  to  the  ef- 
fect of  the  Act  in  such  as  we  have  described.and 
it  institutes  no  legislation  which  discriminates 
a^nst  the  products  of  sister  States,  but  merely 
subjects  them  to  the  same  rate  of  taxation  which 
Mmilar  articles  pay  that  are  manufactured  with- 
in the  State,  we  do  not  see  in  it  an  attempt  to 
regulate  commerce,  but  an  appropriate  and  le- 
gitimate exercise  of  the  taxing  power  of  the 
States. 
Decree  affirmed. 

Mr.  JtM^MlVelaon,  dissenting: 
I  am  unable  to  agree  to  the  juogment  of  the 
-court  in  this  case.  The  naked  question  is, 
wliether  a  State  can  tax  the  sale  of  an  article, 
the  product  of  a  sister  State,  in  the  original 
package,  when  imported  into  the  former  for  a 
market,  under  the  Constitution  of  the  United 
See  8  Wauc  U.  S.,  Book  19. 


States.  If  she  can,  then  no  security  or  protec- 
tion exists  In  this  government  against  obstruc- 
tions and  interruptions  of  commerce  among  the 
States;  and  one  of  the  principal  grievances  that 
led  to  the  Convention  of  1787,  and  to  the  adop- 
tion of  the  Federal  Constitution,  has  tahed  to 
be  remedied  by  that  instrument.  And  here- 
after (for  this  is  the  first  time  since  its  adoption 
that  the  clause  in  question  has  received  the  in- 
terpretation now  given  to  it),  this  inter-state  com- 
merce is  necessaiily  left  to  the  regulation  of  the 
Legislatures  of  the  different  States.  We  think  we 
hazard  nothing  in  saying, that  heretofore  the  pre- 
vailing opinion  of  jurists  and  statesmen  of  this 
country  has  been  that  this  commerce  was  pro- 
tected by  the  clause — the  subject  of  discussion 
— namely:  ''No  Slate  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  abso- 
lutely necesKiry  for  executing  its  inspection 
laws." 

An  attempt  was  made  by  the  State  of  Mary- 
land, in  1821,  to  lay  a  tax  upon  foreign  imports, 
but  which  was  pronounced  unconstitutional  by 
this  court  after  an  elaborate  argument  of  coun-- 
sel  and  a  very  full  and  carefully  considered 
opinion  of  Oh^f  Juiiiee  Marshall,  concurred  in 
l^  the  whole  court,  and  he  closed  it  by  saying: 
"  It  may  be  proper  to  add,  that  we  suppose  the 
principles  laid  down  in  this  case  to  apply  equal- 
ly to  importations  from  a  sister  State."  A  tax 
was  attempted  by  the  State  of  California,  in 
1867,  upon  an  export  from  that  State  to  the 
State  of  New  York,  but  was  pronounced  un- 
constitutional by  this  court,  the  opinion  deliv- 
ered by  the  late  Vhief  Justiee.  Ue  observed: 
"  If  the  tax  was  laid  on  the  gold  or  silver  ex- 
ported (it  was  in  form  a  stamp  tax  on  the  bill 
of  lading),  everyone  would  see  that  it  was  re- 
pugnant to  the  Constitution  of  the  United 
States,  which,  in  express  terms,  declares  that 
'no  State  shall,  without  the  consent  of  Congress, 
lay  any  imposts  or  duties  on  imports  or  exports, 
except  whfU;  may  be  absolutely  necessary  for  ex- 
ecuting its  inBi>ection  laws.'"  Again  he  ob- 
serves: "  In  the  case  now  before  the  court,  the 
intention  to  tax  the  export  of  gold  and  silver, 
in  the  form  of  a  tax  on  the  bill  of  lading,  is  too 
plain  to  be  misunderstood." 

It  is  now  said,  however,  that  this  clause  re- 
lates only  to  foreign  commerce,  and  is  no  pro- 
hibition against  taxation  upon  commerce  among 
the  States;  and,  as  we  have  already  said,  if  this 
be  BO,  it  is  left  to  the  unrestricted  imposition  by 
a  State  of  duties,  or  tax,  upon  all  articles  im- 
ported into  the  same  from  sister  States.  In  look- 
ing at  this  clause,  it  will  be  seen  that  there  is 
nothing  in  its  terms  or  connection  that  affords 
the  slightest  indication  that  it  was  intended  to 
be  confined  to  the  prohibition  of  a  tax  upon 
foreign  imports.  Surely,  if  this  had  been  in- 
tended, it  must  have  occurred  to  the  distin- 
guished members  of  the  Convention,  it  would 
be  quite  important  to  say  so,  that  the  prohibition 
might  not  be  misuaderstood;  especially  when 
we  take  into  consideration  the  enunent  men  who 
not  only  discussed  and  settled  the  terms  and 
meaning  of  the  clause,  but  to  whom  the  whole 
instrument  was  committed  for  special  and  final 
revision.  It  would  have  been  easy  to  have 
made  the  clause  clear  bv  affixing  the  word  "for- 
eign "  before  the  word  "  imports."  Then  Uie 
clause  would  read  "  foreign  imports,"  that  now 
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is  affixed,  by  construction,  a  pretty  liberal  one, 
of  the  fundamental  charter  of  the  goremmeDt. 
The  same  clause  also  provides:  "No  State 
shall,  without  the  consent  of  Congress,  lay  any 
duty  of  tonnafce,"  etc  Does  this  also  re^te  to 
tonnage  employed  in  foreign  trade?  If  so,  then 
It  will  be  competent  hereafter  for  the  States  to 
levy  a  tax  upon  the  tonnage  of  vessels  em- 
ployed in  carrying  on  commerce  amon^  the 
States,  including  the  tonnage  employed  in  the 
coasting  trade.  But,  independently  of  the 
clause  and  the  connection  in  which  it  is  found, 
why  should  not  the  prohibition  extend  to  im- 

Sorts  and  exports  of  commerce  among  the 
tates?  At  the  time  of  the  Convention  and  for- 
mation of  the  Constitution  the  States  were  in- 
dependent and  foreign  to  each  other,  except  as 
bound  together  by  the  feeble  "league  of  friend- 
ship" in  the  Articles  of  Confederation  in  1777, 
the  2d  article  of  which  provided  that  "Each 
State  retains  its  sovereignty,  freedom  and  in- 
dependence, and  every  power,  jurisdiction  and 
right  which  is  not  by  this  Confederation  ex- 
pr^y  delegated  to  the  United  States  in 
Congress  assembled."  And  the  only  speci- 
fied restraint  then  submitted  to  in  respect  to 
their  commercial  relations  is  found  in  the  8d 
section  of  the  article,  namely:  "  No  State  shall 
lay  any  imposts  or  duties  which  may  interfere 
with  any  stipulations  in  treaties  entered  into 
by  the  United  States  in  Congress  assembled, 
with  any  King,  Prince  or  State,  in  pursuance 
of  any  treaties  already  proposed  by  Congress  to 
the  courts  of  France  and  Spain."  There  is  an- 
other provision  relating  to  commerce  among  the 
States  in  the  fourth  article,  to  which  we  sliall 
hereafter  refer. 

Now,  as  is  seen,  at  the  time  the  delegates  as- 
sembled in  1787  to  form  the  Constitution,  they 
represented  States  that  for  all  the  substantial 

Surposes  of  government  were  foreign  and  in- 
ependent,  and  especially  so  in  respect  to  all  com- 
mercial relations  among  them,  or  with  foreign 
countries.  Looking  at  this  condition  of  things, 
and  to  the  delegates  in  the  Convention  represent- 
ing such  constituencies,  is  it  reasonable  or  con- 
sistent with  proper  rules  of  construction  to  sup- 
pose, in  the  absence  of  any  indication  from  the 
words  of  this  clause  prohibiting  the  tax  on  im- 
ports or  exports,  the  members  used  the  terms 
with  exclusive  reference  to  foreign  countries — 
that  is,  countries  foreign  to  the  States — and  not 
in  reference  to  the  States  themselves?  "We 
again  ask :  if  this  distinction  was  intended,  why 
was  not  the  clause  so  framed  as  to  indicate  it  on 
its  face,  and  not  left  to  mere  conjecture  and 
speculation? 

Aniin;  at  the  time  the  Convention  was  as- 
sembled, as  it  has  been  ever  since  and  now  is, 
the  commerce  among  the  States  was  many  fold 
greater,  and  vastly  more  productive  of  wealth, 
independence,  and  happiness  to  the  people, 
than  all  the  foreign  commerce  of  the  country. 
Its  magnitude  and  importance,  therefore,  in- 
vited protection  and  encouragement  far  beyond 
that  of  foreign  commerce,  and  could  not  and 
did  not  escape  the  particular  care  and  atten- 
tion of  the  members  of  the  Convention.  Be- 
sides the  clause  in  question,  it  is  provided  in  the 
9th  section  that  "  No  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  State.  No  prefer- 
ence shall  be  given  bv  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  State  over 
990 


those  of  another;  nor  shall  vessels  bound  to  or 
from  one  State  be  obliged  to  enter,  clear,  or  pay 
duties  in  another. "  And  in  the  clause  confer- 
ring upon  the  Federal  Oovemment  the  general 
power  over  commerce,  it  is  given,  in  terms,  "To 
regulate  commerce  with  foreign  nations  and 
among  the  several  States."  The  two  are  placed 
upon  the  same  footing  without  any  discrimina- 
tion. The  power  is  equallv  broad  and  absolute 
over  the  one  as  over  the  other.  No  distinction 
is  made  between  foreign  and  inter-state  com- 
merce, and  why  should  the  specific  prohibitioDS 
to  be  found  in  the  Constitution  in  relation  to 
this  subject  receive  a  different  interpretation  in 
the  absence  of  any  words  indicating  any  such 
distinction?  Take,  as  an  example,  the  prohi- 
bition upon  the  Federal  Government:  "  No  tax 
or  duty  shall  be  laid  on  articles  exported  from 
any  State."  Is  this  clause,  also,  to  receive  the 
narrow  and  strained  construction  given  to 
the  one  in  question,  and  be  applied  only  to  ex- 
ports to  a  foreign  country?  If  so,  then  Cm- 
greea  m^  tax  all  exports  from  one  State  to  an- 
other. If  the  terms  in  the  clause  before  us  do 
not  embrace  inter-state  commerce,  then  the 
above  clause  does  not.  As  was  said  by  the 
ChitfJusUee  in  Brown  v.  Maryland,  1  Wheat, 
445,  "There  is  some  diversity  in  the  language, 
but  none  is  perceivable  in  the  act  which  is  pro- 
hibited." Now,  this  Is  a  prohibition  or  limita- 
tion upon  the  general  commercial  power  con- 
ferred upon  Congress,  but  if  it  only  applies  to 
foreign  commerce,  it  loses  more  than  half  its  ef- 
ficiency as  heretofore  supposed  to  belong  to  it. 

We  will  now  recur  to  a  provision  in  the 
Articles  of  Confederation  to  which  we  have 
heretofore  alluded.  It  is  the  4th  section: 
"The  better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  among  tbe  people  of 
the  different  States  in  this  Union,  tbe  free  in- 
habitants of  each  of  these  States  sliall  be  en- 
titled to  all  the  privileges  and  immunities  of  free 
citizens  of  the  several  States,  and  the  pec^le  of 
each  State  shall  have  free  ingress  and  regress 
to  and  from  any  other  Stete,  and  shall  enjoy 
therein  all  the  privileges  of  trade  and  com- 
merce, subject  to  the  same  restrictions  as  the 
inhabitants  thereof,  respectively." 

It  will  be  seen  the  last  clause  of  this  article 
contains  the  doctrine  of  my  brethren  in  \3m 
case  before  us. 

The  people  of  one  State  have  the  right  of 
egress  and  regress  to  and  from  any  other  for 
the  purposes  of  trade  and  commeree,  and  the 
articles  may  be  taxed  by  the  State  into  which 
they  are  carried ;  but  there  must  be  no  discrim- 
ination. We  have  gone  back  to  the  Articles  of 
Confederation,  and  nave  incorporated  into  the 
Constitution,  by  construction,  a  proviHDn 
which  the  framers  of  that  instrument  had  re- 
jected as  wholly  inadequate  for  the  protectioa 
of  inter-state  commerce.  Instead,  therefore,  of 
adopting  this  article  into  that  instrument,  they 
adopted  a  more  complete  and  thorough  aecori^ 
to  the  enjoyment  of  the  privil^es  of  this  oofn- 
merce — "No  State  shall,  without  the  cona«it(tf 
the  Congress,  lay  any  imposts  or  duties  on  tan- 
ports  or  exporte." 

Why  this  change?  If  there  luid  been  OB  ^ 
versity  of  soil  or  climate  in  the  State!  at  tt* 
Confederacy,  or  in  the  mineral  riches  of  tiM 
earth,  any  commercial  regulation  uoow  ttaM 
would  have  been  of  little  ImportSBoe.    Jfvml^ 
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trade  and  commerce  would  have  been  their  only 
dependence  for  a  market  of  their  surplus  pro- 
dnctloos.  The  products  would,  as  a  general 
rule,  have  been  common  among  all  the  States. 
But  the  fact  was  otherwise.  From  the  diversity 
of  soil  and  climate  the  Middle  and  Eastern 
States  were  mostly  grain  growing  States,  and 
their  surplus  products  were  tlour,  pork,  beef, 
butter  and  cheese,  with  a  modicum  of  the 
manufacture  of  woolens. 

The  Southern  States  were  cotton,  tobacco 
and  rice  growing  States.  It  was  the  exchange 
of  these  commodities  that  constituted  the  bulk 
of  inter-statie  commerce. 

Yireinia  and  North  Carolina,  looked  to  the 
Middte  and  Eastern  States  for  their  products  in 
exchange  for  tobacco,  tar,  rosin  and  turpen- 
tine; South  Carolina  and  Georgia  for  their  cot- 
ton and  rice.  Kow,  the  provision  in  the 
AiticleA  of  Confederation  securing  egress  and 
regress  for  the  purposes  of  trade  and  conunerce 
famished  no  protection  to  either  State.  New 
York  and  Pennsylvania  could  lay  a  tax  upon 
all  sales  of  cotton,  tobacco  or  rice  within  these 
States,  which  would  be  a  tax  without  any  dis- 
crimiDation;  and  yet  it  would  be,  in  fact,  in  its 
operation  and  >  effect,  exclusively  upon  these 
Southern  products.  So  in  respect  to  the  wheat, 
flour,  pork,  beef,  butter  and  cheese,  when 
shipped  to  these  Southern  States.  Each  State 
not  producing  the  article  sold,  thegeneral  tax 
would  not  affect  their  people.  We  have  no 
doubt  the  case  before  us  falls  within  this  cate- 
gory. 

Alabama  is  a  cotton  growing  State,  and  de- 
pends upon  the  Northern  States  bordering  on 
the  Mississippi  and  Ohio  PUvers  for  most  other 
com,  wheat  and  flour.  She  cannot  be,  there- 
fore, a  State  largely  engaged  in  the  manufact- 
ure of  whiskv.  The  tax,  so  far  as  re^rds 
her  own  people,  is  probably  nearly  nominal. 
We  see  from  the  above  view  why  this  non-dis- 
criminating article  in  the  Confederation  was 
not  incorporated  into  the  Constitution.  It  was 
entirely  worthless  as  a  protection  against  the 
taxation  of  the  inter-state  commerce. 

The  same  results  will  follow,  applying  the 
principle  to  commerce  among  the  States  as  it 
exists  at  the  present  time.  The  State  of  Penn- 
sylvania supplies  New  York  with  the  article  of 
coal  from  her  mines  which  is  consumed  in  that 
State.  The  trade  is  very  great,  and  is  increas- 
ing everv  year  as  the  facilities  for  the  convey- 
ance of  the  article,  by  railroads,  into  the  interior 
of  the  State,  are  multiplied.  According  to  the 
judgment  of  the  court  in  the  present  case,  the 
Stale  of  New  York  may  tax  these  sales  if  she 
makes  no  discrimination.  She  may,  therefore, 
pass  a  law  imposing  a  tax  on  all  sales  of  coal  in 
the  State,  as  the  State  of  Alabama  has  done  in 
respect  to  sales  of  whisky.  Such  a  law  may 
be  passed  and  enforced  without  imposing  any 
btuden  upon  her  own  people,  as  there  is  no 
'  coal  of  any  comparative  vaiue  in  the  State  but 
what  is  brought  into  it  from  abroad.  So,  in 
torn,  Pennsylvania  can  tax  the  salt  and  plaster 
of  New  York,  carried  into  that  State,  with  like 
impunity  to  her  people.  Massachusetts  may 
tax  the  grain  and  flour  of  the  West,  carried 
into  the  State,  by  a  like  law,  as  she  does  not 
raise  a  sufBdent  supply  forborne  consumption, 
and  a  general  tax  upon  all  sales  w.ould  not  harm 
her  people.    In  like  manner  she  can  tax  the 
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cotton  and  rice  of  the  Southern  States  and  sugar 
of  Louisiana,  and  those  in  turn  can  tax  her 
cotton,  woolen  manufactures  and  shoes  carried 
into  those  States.  The  lumber  of  Wisconsin 
can  be  taxed  at  Chicago,  its  principal  mart,  by 
a  general  law  of  Illinois,  without  any  serious 
prejudice  to  the  interests  of  the  people  of  that 
State.  The  gold-dust  and  gold  and  silver  bars 
of  California  carried  to  New  York  can  be  taxed 
upon  a  like  principle  without  prejudice  to  her 
people. 

We  have  extended  this  discussion  much 
further  than  we  had  intended,  and  will  close  it 
by  referring  to  the  views  expressed  by  Jvdge 
Story  on  this  clause  of  the  Constitution.  After 
stating  the  history  of  the  clause  in  the  Conven- 
tion, he  observes,  in  his  valuable  Commentaries 
on  the  Constitution  fsec.  1016,  Vol.  I.):  "  So  It 
seems  that  a  strugele  for  state  powers  was  con- 
stantly maintain^  with  zeal  and  pertinacity, 
throughout  the  whole  discussion.  If  there  is 
wisdom  and  sound  policy  in  restraining  the 
United  States  (referring  to  the  prohibition  upon 
it  in  respect  to  articles  exported  from  the  State) 
from  exercising  the  power  of  taxation  unequally 
in  the  State,  there  is,  he  observes,  at  least  equal 
wisdom  and  policy  in  restraining  the  States 
themselves  from  the  exercise  of  the  same  power 
injuriously  to  the  interests  of  each  other.  A 
petty  warfare  of  regulation  is  thus  prevented 
which  would  rouse  resentments  and  create  dis- 
sensions to  the  ruin  of  the  amity  of  the  States. 
The  power  to  enforce  their  inspection  laws  is 
still  retained,  subject  to  the  revision  and  con- 
trol of  Congress.  So  that  sufficient  provision 
is  made  for  the  convenient  arrangement  of  the 
domestic  and  internal  trade  whenever  it  is  not 
injurious  to  the  general  interests.". 

Judge  Story  entertained  no  doubt  but  that 
this  clause  applied  to  the  domestic  and  internal 
commerce  of  the  States,  as  well  as  to  the  for- 
eign. We  have,  therefore,  the  deliberate  opin- 
ions of  Marshall  and  Taney  and  Story  con- 
curring in  this  construction — great  names  in 
this  and  in  every  country  where  jurisprudence 
is  cultivated  as  a  science,  and  especially  emi- 
nent at  home  as  expounders  of  our  constitu- 
tional law. 

Cited— 12  Wall.,  429 ;  18  Wall.,  8«,  85 ;  AT  U.  S~  573: 
100  C.  S.,  «38,  678,  679;  6  Sawy.,  286 ;  7  Ben.,  23;  X 
Am.  Bep.,  800  (12  Kev.,  263J ;  56  Mo.,  291. 


UNITED    STATES,  Appt., 

t. 

JOHN  B.  REESIDE; 

AND 

JOHN  E.  REESIDE,  ulppt, 

e. 

UNITED  STATES. 

Judgment  of  (Jourt  of  GCaims  aj/htned  by  equal 
divition  of  opinion. 

The  judges  of  this  court,  belnr  equally  divided, 
as  to  whether  petitioner  Is  entitled  to  any  relief 
against  the  United  States,  the  Judgment  of  the 
Court  of  Claims,  affirmed. 

[No8.  187,  188.] 
Argutd  Nov.  S,  1869.        Deeieted  Nov.  8. 1869. 
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APPEALS  from  the  Court  of  Claims. 
This  case  arose  upon  a  petition  filed  in  the 
court  below,  by  John  E.  Reeside,  to  recover 
commissions  alleged  to  be  due  him  as  Inspector 
of  horses  upon  a  contract  made  with  Gteneral 
John  C.  Fremont.  The  court  found  that,  in 
July.  1861,  Maj.  Gen.  John  C.  Fremont  was 
appointed  by  the  President  to  the  command  of 
the  Department  of  the  West,  with  headquar- 
ters at  St.  Louis,  Missouri.  So  far  as  the  Presi- 
dent and  Secretary  of  War  could  confer  them, 
he  was  invested  with  all  their  authority  and 
power  in  raising,  equipping  and  supplying  an 
army  in  the  shortest  time  possible.  The  public 
exigency  in  the  Department  was  immediate  and 
pressing.  ..  ,  . 

To  obtain  horses  for  the  artillery,  cavalry  and 
transportation  in  the  Department,  General  Fre- 
mont appointed  John  E.  Reeside  purchaser  and 
inspector  of  horses  at  Cincinnati,  Ohio,  and  at 
a  designated  compensation. 

Upon  the  fscU  the  court  held : 

1.  That  the  appointment  of  Reeside  by  Mai. 
Gen.  J.  C.  Fremont  was  unauthorized  and, 
therefore,  void. 

8.  That,  the  appointment  bemg  void  for  want 
of  power  to  make  it,  the  agreement  for  compen- 
satu>n  for  the  same  reason  is  a  nullity. 

3.  But  that,  having  rendered  valuable  service 
to  Uie  United  States,  the  benefits  of  which  were 
realized  and  accepted  by  them,  he  is  entitled  to 
be  paid  such  sum  as  his  services  were  reasona- 
bly worth. 

Judgment  below  having  been  given  accord- 
ingly in  favor  of  Reeside  for  a  part  of  his  claim, 
each  party  took  an  appeal  to  this  court. 

Hes»ri.  J.  8.  Black,  T.  J.  D.  FnUer.  J.  M. 
Carlisle  and  J.  B.  MePhenon,  for  Reeside: 

What  were  the  agent's  powers  here  as  found 
by  the  record?  They  were  unlimited.  They 
were  all  that  was  in  the  power  of  the  President 
and  Secretary  of  War  to  confer  upon  him  under 
the  Constitution  and  laws  of  Congress,  with 
ample  appropriations  of  money  in  a  time  of  war, 
to  cover  Uie  expenditure. 

.The  United  States  is  estopped  in  pais  from 
repudiating  a  part  of  the  acts  of  a  general  agent 
without  restrictions,  after  it  has  acknowledged 
the  agency  by  con  Arming  a  portion  of  the  agent's 
acts. 

Elmll  V.  Chamberlain,  81  N.Y.,  619;  Law  v. 
Cfro$$,  1  Black,  633  (66  U.  3.,  XVII.,  185);  Ora- 
tiot  T.  U.  8.,  15  Pet.,  386;  U.  8.  v.  Jones,  18 
How.,  92  (59  U.  S.,  XV..  'i74). 

Thecaseof  77i«F«»i<!<!,  2  Wall.,  259  (69  U.  8.. 
XVII. ,  866),  as  to  the  authority  of  a  department- 
al commander  to  bind  his  government,  and  a 
fortiori  where  his  government  subsequently  rati- 
fies and  adopts  his  acts. 

See,  also,  Bur<m  v.  Denman,  3  Exch.,  167; 
Hodgson  v.  Dexter,  1  Cranch,  846;  Maekbeth  v. 
Saldimand.  1  T.  R..  172. 

Messrs.  E.  B.  Hoar,  Atht  Oen.,  T.  Ii.  Dick- 
ey, Asst.  AttyOen.,  E.  P.  Norton,  and  A.  6. 
mtdU,  for  the  United  States: 

It  is  respectfully  submitted  that  this  is  not  a 
mere  finding  of  fact,  but  is  a  conclusion  of  the 
court  involving  questions  of  both  law  and  fact. 
It  may  be  that  there  are  powers  which  were  not 
conferred  on  General  Frfemont  nor  attempted 
to  be  conferred,  either  by  the  President  or  by 
the  Secretary  of  War;  which  powers  the  Court 
of  Claims  may  hold,  could  not  be  in  any  man- 
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ner  conferred  upon  a  commanding  general,  and 
yet  which  this  court  would  hold  might,  in  some 
manner,  be  lawfully  conferred  upon  a  com- 
manding general.  'The  Court  of  Claims  having 
specified  no  special  powers  conferred  on  Gen- 
eral FrSouint,  and  having  failed  to  state  as  naked 
or  ultimate  facts  any  acts  done,  either  by  the 
President  or  by  the  Secretary  of  War,  in  the 
way  of  conferring  extra  or  special  authority 
upon  General  Fremont,  this  general,  sweeping 
statement  must  be  treated  as  a  nullity. 

The  commanding  general  of  an  army  or  of  a 
department  is  nowhere  clothed  with  power  to 
make  contracts,  nor  to  appoint  officers  or  agents 
to  make  contracts  in  behalf  of  the  Linited  States 
for  supplies  for  the  army;  but  other  officers  are 
especially  provided  by  law  for  that  purpose. 

Reeside  cannot  recover  on  a  quantum  menUl 
for  services  rendered  under  the  void  orden  ot 
General  Frfimont. 

He  may  deserve  some  compen^tion  from  hli 
country  in  discharge  of  an  obligation  of  grati- 
tude, but  for  such  compensation  he  must  go  to 
Congress  and  not  to  the  Court  of  Claims. 

Mr.  Chitf  Justice  Clutse  delivered  the  ofna- 
ion  of  the  court: 

The  Judges  of  this  court  being  equally  di- 
vided in  opinion  on  the  question,  whether  the 
petitioner  is  entitled  to  any  relief  as  against  the 
United  States,  ii  is  ordered  that  the  judgment  ef 
the  Court  of  Claims  be  affirmed. 


THE  STEAMBOAT  CARROLL  bt  al., 

Appt*., 

e. 

JOHN  N.  GREEN. 

(See  S.  C,  "TheCamXU"  8  WalL.  808-808.) 

Collision — duty  of  steamship — when  UaHe. 

Where  a  steamship  and  sailing  vessel  are  a|>- 
proaohing  each  other,  from  opposite  dlreotions  or 
on  Intersecting  lines,  the  steamship,  from  the  m<v 
ment  the  sailing  vessel  Is  seen,  should  watch  with 
the  highest  dlligenoe  her  ooune  and  moremenu, 
so  as  to  l>e  able  to  adopt  such  timoly  mesaures  of 
precaution  as  will  necessarily  prevent  the  two 
boats  coming  In  contact.  ,    ^       .   . 

Porting  the  helm  a  point,  when  the  light  of  the 
vessel  was  first  observed,  and  then  waiting  uotU 
the  oollision  was  imminent  before  doing  anything 
further,  does  not  satisfy  the  requirements  of  aw 

If  there  was  fault  on  the  part  of  the  sohooner. 
and  the  steamer  committed  a  greater  fault  in  suf- 
fering the  vessels  to  get  in  dangerous  proztmlty,  at 
the  moment  preceding  the  coIUalon.  and  she  fur- 
nishes no  excuse  for  this  mlsoonduot,  she  is  charge- 
able with  all  the  damages  resulting  from  the  ool- 
lision. 

[No.  177.] 

Argued  Oct.  tS,  1869.    Decided  Nov.  S.  1S69. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 
The  libel  in  this  case  was  filed  by  the  appeUee 
in  the  District  Court  of  the  United  Statea  for  the 
District  of  Maryland,  to  recover  damagM  oc- 
casioned by  a  certain  collision.  A  decree  wsi 
entered  in  favor  of  the  libelant,  and  tlw  claim 
ant  thereupon  appealed  to  the  circoH  < 


KOTK.— OoBteton,T(cW»o/8t<oni  ond< 
with  reference  to  eaeh  other,  and  *npam 
ing.  See  not«  to  St.  John  V. Paine, 61  D.8.aBl 
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which  afBrmed  the  decree.    Wheftupon  said 
clainuint  took  an  appeal  to  this  court. 

The  caae  ia  fully  stated  in  the  opinion  of  the 
court 

Mr.  iobn  H.  B.  I<atrobe,  for  appellant. 
Mum.  Wm.  SeUejr  and  Wm.  S.  Wat- 
ers, for  appellee. 

Mr.  Juttiee  Dm.Tis  delivered  Uie  opinion  of 
the  court: 

This  is  a  case  of  collision  between  the  schoon- 
er Loon  and  the  steamer  Carroll,  which  occur- 
red on  the  waters  of  the  Chesapeake  Bay;  and 
the  question  for  decision  is :  which  vessel  was  in 
fault? 

The  only  difficulty  in  cases  of  the  kind 
bronght  by  this  appeal  before  the  court,  arises 
out  of  the  almost  necessarily  conflicting  char- 
acter of  the  evidence;  but  if  the  court  Is  able 
to  reconcile  It,  or  if  this  cannot  be  done,  can 
■ee,  notwithstanding  this  conflict,  how  the 
matter  really  occurred,  then  a  conclusion  is 
ea^ly  reached:  for  the  rules  of  navigation 
whidi  are  applicable,  have  not  only  been  set- 
tled by  repeated  adjudication,  but  are  now  em- 
bodied in  the  statute  law  of  the  United  States. 
IS  D.  S.  Stat,  at  L..  68. 

If  the  two  vessels  in  this  case  were  approach- 
ing each  other  in  opposite  directions,  so  as  to 
involve  risk  of  collision,  the  duty  of  each  was 
plainly  marked  out  by  law.  The  steamer  was 
required  to  keep  out  of  the  way,  slack  her 
speed,  or,  if  necessary,  stop  and  reverse,  while 
the  schooner  was  required  to  maintain  her 
course,  and  was  not  justified  in  changing  it, 
unless  obliged  to  do  so  to  avoid  a  danger  that 
immediately  threatened  her.  As  the  steamer 
did  not  keep  out  of  the  way,  and  as  the  collision 
did  occur,  the  steamer  i»  prima  fade  liable,  and 
can  only  relieve  herself  by  showing  that  the 
accident  was  inevitable,  or  was  cauKd  by  the 
culpnble  negligence  of  the  schooner. 

This  collinon  happened  about  two  o'clock  at 
night.  The  night  was  bright,  and  the  weight 
of  the  testimony  is,  that  each  vessel  was  pro-- 
vided  with  the  necessary  lookouts  and  lights. 
The  schooner  was  in  her  proper  course  down 
the  bay  to  James  River  in  Virginia,  while  the 
steamer  was  on  her  way  from  New  York  to 
the  Port  of  Baltimore,  which  the  schooner  had 
kft  the  previous  afternoon;  and  it  is  certain 
tliat  the  lookout  of  the  steamer  saw  the  schooner 
at  least  fifteen  minutes  before  the  accident  hap- 
pened. There  is  no  dispute  about  the  state  of 
the  wind,  nor  of  the  respective  speed  of  the 
boats.  It  is  manifest,  tiierefore,  that  with 
propvr  precautions,  they  should  not  have  col- 
lided, and  that  there  was  blame  somewhere. 
The  officers  of  the  steamer  charge  the  fault  to 
the  schooner,  because  at  the  moment  before  the 
collision  she  changed  her  course ;  while  those 
in  command  of  the  schooner  say  that  this 
change  of  course  was  taken  to  avoid  a  greater 
dan^,  and  only  made  when  a  collision  was 
inevitable,  and  that  if  the  officers  of  the  steamer 
had  lieen  attentive  to  their  duty,  the  misfortune 
could  have  been  averted. 

Tbe  evidence  in  the  case  is  limited  in  extent, 
and  not  as  contradictory  as  the  evidence  gen- 
erally is  where  vessels  collide.  As  usual,'  the 
effort  of  each  boat  is  to  relieve  itself  and  cast 
the  blame  on  the  other,  but  we  see  no  reason 
See  8  Wajj.. 


to   think  that  any  witness  has  intentionally 
sworn  falsely. 

Bldmonson.  captain  of  the  schooner,  says' 
that  when  opposite  "  Point-no-Point,"  he  saw 
the  steamer  coining  up  the  bay,  about  a  quarter 
of  a  mile  distant.  The  schooner  was  steering 
south  by  east,  her  proper  course,  and  the 
steamer's  bearing  from  the  schooner  was  about 
a  point  westward  from  the  schooner's  course. 
The  schooner  held  -her  course  until  about  the 
time  of  the  collision,  when,  as  it  seemed  inevit- 
able, directions  were  given  to  starboard  the 
helm  in  order  to  ease  the  blow:  in  consequence 
of  which  change,  the  blow  of  the  steamer  was 
received  forwara  of  the  fore-rigging  inst«td  of 
in  the  middle  of  the  vessel,  which  would  have 
been  the  case  if  the  schooner  had  continued  on 
her  course. 

Travis  and  Henry,  seamen  on  board  the 
schooner,  corroborated  this  testimony. 

It  is  true  the^  manifestly  err  when  speaking 
of  time  and  distance,  but  thev  were  inexpe- 
rienced seamen,  and  not  very  intelligent  men, 
and  there  is  no  good  reason  for  discrediting 
their  testimony,  which,  in  other  respects,  is  re- 
liable, because  they  do  not  testify  wiUi  accuracy 
about  distance  on  the  water,  and  err  in  com- 
putations of  time.  It  may  well  be  doubted, 
whether  Kdmonson  was  not  mistaken  in  the 
distance  he  said  he  was  from  the  steamer  when 
he  first  saw  her;  but  in  view  of  the  testimony 
furnished  from  the  steamer,  the  point  is  not 
material. 

Ashcom,  the  mate  of  the  steamer,  in  command 
at  the  time,  and  Jordan,  the  lookout,  are  the 
only  witnesses  on  the  part  of  the  steamy  who 
testify  as  to  the  state  of  the  case  prior  to  the 
collision,  and  they  do  not  agree  in  their  ac- 
count of  the  transaction.  Ashcom  says,  as  soon 
as  he  made  the  schooner's  light  to  be  a  port 
light,  he  gave  the  order  to  port  the  wheel, 
and  it  was  done;  while  Jordan  says  he  saw  the 
schooner  about  fifteen  minutes  before  the 
Steamer  struck  her,  and  reported  the  fact  to  the 
mate,  and  that  the  course  of  the  steamer  was 
not  changed  until  four  or  five  minutes  before 
the  collision.  At  the  speed  the  vessels  were 
then  running,  they  could  not  have  been  more 
than  a  mile  apart,  and  Ashcom  admits,  when 
he  first  saw  the  schooner,  she  was  four  or  five 
miles  off. 

It  is  highly  probable  that  Jordan  is  right  as 
to  the  point  of  time  when  the  change  was 
made;  but  be  this  as  it  may,  the  steamer  cannot 
escape  condemnation,  unless  she  is  able  to  show 
that  there  was  no  risk  of  collision,  or  that  she 
adopted  suitable  measures  to  avoid  it,  and  that 
the  disaster  was  the  result  of  misconduct  on 
the  part  of  the  schooner.  The  fact  that  the 
vessel  did  collide,  explodes  the  theory  that 
there  was  no  risk  of  collision,  and  besides,  why 
did  the  mate  port  his  helm  if  in  his  judgment 
there  was  no  risk  of  itf  He  says  this  was  done 
as  soon  as  he  saw  the  schooner.  If  so,  he  be- 
lieved at  the  time  the  relations  of  the  vessels 
to  each  other  were  such  that  they  might  col- 
lide, and  the  possibility  of  it  is  all  that  is  re- 
quired to  charge  the  steamer,  unless  she  can 
establish  that  she  was  without  fault.  There  is 
no  evidence  to  show  that  the  schooner  changed 
her  course  until  the  peril  was  imminent,  but 
the  natural  inquiry  arises:  which  boat  was 
blamable  for  producing  this  peril?  The  schooner 
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was  not,  because  she  was  obliged  to  keep  her 
course.  8be  could  not  choose,  because  the  law 
had  chosen  for  her.  It  is  otherwise  with  the 
steamer.  She  could  go  to  the  right  or  left,  and 
change  as  often  as  there  was,  in  the  apprehen- 
sion of  her  officers,  a  necessity  for  chpge. 

The  steamer  is,  therefore,  to  blame,  for  suf- 
fering this  peril  to  occur;  for  if  it  be  conceded 
that  the  schooner  was  wrong  in  starboarding 
her  helm,  this  cannot  affect  her  right  to  recover, 
as  she  was  in  other  respects  without  fault,  be- 
cause the  steamer,  having  the  right  of  way,  put 
her  in  this  predicament,  and  must  answer  for 
the  consequences.  8leam»kip  Co.  t.  RumbaU,  21 
How.,  888  [62  U.  8.,  XVI..  148]. 

It  is  obvious  that  the  offlcere  of  The  Carroll 
were  either  unaware  of  the  nature  and  extent 
of  the  nauticsal  rules  which  govern  vessels  ap- 
prcMChing  each  other  in  opposite  directions,  or 
were  unmindful  of  them.  These  rules  were 
established  in  the  interest  of  commerce — for  the 
protection  of  life  and  property,  and  must  be  ob- 
served. They  require,  where  a  steamship  and 
sailing  vessel  are  approaching  from  opposite 
directions,  or  on  intersecting  lines,  that  the 
steamship,  from  the  moment  the  sailing  vessel 
is  seen,  shall  watch  with  the  highest  diligence 
her  course  and  movements,  so  as  to  be  able  to 
adopt  sudi  timely  measures  of  precaution  as 
will  necessarily  prevent  the  two  boats  coming 
in  contact.  This  The  Carroll,  on  this  occasion, 
failed  to  do.  Porting  the  helm  a  point,  when 
the  light  of  the  schooner  was  first  observed, 
and  then  waiting  until  the  collision  was  immi- 
nent before  domg  anything  furtlier,  does  not 
satisfv  the  requirements  of  the  law.  The  safe- 
guards against  danger,  in  order  to  be  effectual, 
must  be  seasonably  employed,  and  in  this  case 
they  were  not  used  until  the  danger  was 
threatening.  If  there  was  fault  on  the  part  of 
the  schooner,  the  steamer  committed  a  far 
greater  fault  in  suffering  the  vessels  to  get  in 
such  dangerous  proximity  at  the  moment  pre- 
ceding the  collision,  and  as  she  has  furnidied 
no  excuse  for  this  misconduct,  is  cbar^able 
with  all  the  damages  resulting  from  this  col- 
lision. 

The  decree  of  the  OireuU  Court  ii  affirmed,  leith 
inierett. 

ated-8Wall.,  6«;  15  Wall..  879;  94  U.  S..  604;  4 
Cliff.,  687 ;  1  Holmes,  19 ;  6  Bias.,  803 ;  4  Ben.,  219, 344 ; 
8  Ben.,  108;  I  Bro.,  249;  61 N.  T.,  316. 


THE  SCHOONER   LUCY  Aid)  CARGO. 
WiLLiAJf  AcsTm,  Claimant,  Appt., 

V. 

UNITED  STATES. 

(See  8. 0.,  '*  The  Luey,"  8  WaU..  80T-31O.) 

Admirality  jurisdietion  of  ciretiit  court — appeal 
in — praetiee — what  confers  juriidieHon. 

The  effect  of  the  Act  of  Juljr,  1862,  was.  to  vest  In 
the  Circuit  Court  for  the  Southern  District  of  Flor- 
ida, the  appellate  Jurisdiction  exercised  br  other 
Circuit  Courts  in  respect  to  decrees  in  admiralty ; 
it  left  the  original  jurisdiction  in  admiralty  of  the 
DistrlotCourt  of  that  district  untouched. 

From  a  decree  of  such  District  Court  pronounced 
in  August,  1862,  no  appeal  can  be  taken  to  this  court 

NOTB.— Jur<8dictton  of  Federal  Courts  not  given  by 
content.  Bee  note  to  Governor  of  Qeorgia  v.  Sun- 
dry African  Slaves.  26  C.  S.  (1  Pet. ),  110. 
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but  only  to  the  Circuit  Court,  and  the  allowance  of 
such  an  appeal  to  this  court  was  a  nullity. 

The  faot  that  no  transcript  of  the  record  was 
filed  at  the  next  term,  is  also  fatal  (o  the  appeal. 

No  consent  of  counsel  can  give  this  court  Juris- 
diction. Appellate  jurisdiction  depends  on  the  Con- 
stitution and  the  Acts  of  Coocnress.  When  these  do 
not  confer  it.  Courts  of  the  ITnlted  States  cannot 
exercise  it. 

[No.  224.] 
Argued  Nov.  6,  1869.        Decided  Not.  8,  1869. 

APPEAL  f  rohi  the  District  Court  of  the  Unit- . 
ed  States  for  the  Southern  District  of  Flor- 
ida. 

A  libel  in  admiralty  in  this  case  was  filed  in 
the  court  below,  against  the  schooner,  Lucy, 
and  a  decree  sf  condemnation  passed  against 
her  as  lawful  prize  of  war.  Aug.  IS.  1862, 
an  appeal  was  allowed  to  this  court.  The  record 
of  the  case  was  filed  Oct.  81,  1862,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  Florida,  but  May  1,  1867,  the  case, 
by  consent  of  all  parties,  was  ordered  to  be 
transferred  to  this  court. 

A  further  statement  of  the  case  appear  in  the 
opinion  of  the  court. 

On  motion  to  dismiss. 

Mr.  E.  R.  Hoar,  Atty-Oen..,  for  the  United 
States. 

Mr.  J.  Etibley  Athton  and  Nathaniel  WOton, 
for  captors. 

The  case  should  be  dismissed : 

I.  The  Supreme  Court  acquires  no  Jurisdic- 
tion of  the  case  by  the  order  of  the  Circuit 
Court.    The  Alicia  {ante,  84). 

II.  The  case  was  not  in  the  Circuit  Court. 
The  3d  section  of  the  Act  of  July  16,  1862,  did 
not  provide  for  its  removal.  12  Stat,  at  L., 
576. 

III.  The  Supreme  Court  does  not  acquire 
jurisdiction  by  reason  of  the  appeal  from  the 
decree  of  the  District  Court  taken  in  August, 
1862,  to  the  Supreme  Court  of  the  United 
States. 

By  the  Act  of  Mar.  8,  1845,  5  Stat  at  L.,  788, 
the  District  Court  of  the  Southern  District  of 
Florida  had  the  same  jurisdiction  as  Circuit 
Courts  and  appeals  were  to  the  Supreme  Court 
of  the  United  States.  The  Act  was  not,  how- 
ever, in  force  at  the  time  the  appeal  was  taken, 
to  wit :  in  August,  1862.  The  Act  was  repealed 
by  the  Act  of  July  IS,  1862.  12  Stat,  at  L., 
676. 

The  appeal  seems  to  have  been  taken  and  al- 
lowed in  August,  in  ignorance  that  the  Act  had 
been  repealed  in  July.  The  Prize  Act  of  June 
30,  1864  (18  Slat.  atL.,  310),  gave  the  Supreme 
Court  jurisdiction  of  appeal  from  the  District 
Court,  but  no  appeal  has  been  taken  under  this 
Act.  It  can  haraly  be  argued  that  the  Act  of 
1864  rave  any  vitality  to  the  appeal  taken  in 
1862.  Even  if  it  did,  the  case  must  be  dismissed 
because  the  record  was  not  filed  before  the  end 
of  the  term  succeeding  the  allowance  of  the  ap- 
peal, nor  before  the  end  of  the  term  succeeding 
the  passage  of  the  Act  of  June  80,  1864.  The 
record  was  filed  Dec.  24,  1867. 

Edmontton  v.  Bloomthire  {ante,  91). 

Metirt.  N.  Ghipman  dk  Bosmer,  D.  P.  Hol- 
land, and  Thonuta  J.  Dorant,  for  appellant: 

1.  This  appeal  was  returnable  to  the  Supreme 
Court  of  the  United  States,  as  by  the  Ist  sec- 
tion of  the  Act  of  Feb.  23,  1847,  the  DUtrict 
Court  of  Florida  had  the  powers  of  a  Circuit 
Court,  and  appeals  from  its  decrees  were  re- 
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tamable  directly  to  the  Supreme  CourL  9  Stat. 
4tL.,  181. 

8.  This  Act  last  quoted  was  not  repealed  by 
the  Act  of  .Tulv  15,  1863,  since  the  8d  section 
«f  that  Act  declared  that  only  actions,  suits,  etc. , 
which  might  have  been  brought  and  could  orig- 
inally have  been  brought  In  a  Circuit  Court, 
now  pending  in  the  District  Court  of  Florida 
as  a  Circuit  Court,  on  the  first  day  of  October, 

j  £hall  be  transferred  to  the  Circuit  Court  consti- 
iQted  by  that  Act.   In  the  case  at  bar,  the  Dis- 

I  trict  Court  of  Florida  was  not  acting  as  a  Cir- 
cuit Court  and  the  case  was  not  pending  Oct. 

I  1, 1882,  having  before  that  day  been  appealed 
to  the  Supreme  Court  of  the  United  States.  See 

I        13  Stat,  at  L.,  576. 

I  3.  The  act  of  filing  the  transcript  of  the  rec- 

I  <nil  in  the  Circuit  Court  of  Florida  was  a  mere 
error  of  the  clerk.  It  can  prejudice  no  one  and 
gives  that  court  no  jurisdiction. 

I  4.  Things  remained  in  this  condition  until 

Mar.  17,  1867  when,  by  an  agreement  between 
the  parties,  it  was  agreed  that  "The  appeal 
taken  and  allowed  in  this  case  be  taken  to  the 
Supreme  Court  of  the  United  States." 

5.  This  agreement  operated  as  a  waiver  of 
the  irre^arity  existing,  from  the  fact  that  the 
appeal  bad  not  been  filed  in  the  Supreme  Court 
of  the  United  Statesduring  the  December  Term, 
1863,  and  as  a  consent  that  it  should  be  filed  at 
the  next  term  after  the  agreement,  which  was 
done. 

6.  This  case  is  distinmishable  from  that  of 
The  Alida  {ante,  84).  In  that  case,  the  decree 
of  condemnation  was  rendered  in  January,  1868, 
when  the  Act  organizing  the  Circuit  Court  in 
Tlorida  was  in  full  operation.  See,  Act,  July 
IS,  12  Stat,  at  L..  S76. 

The  appeal  was  then  asked  and  allowed  to 
the  Circuit  Court  in  the  same  month ;  and  in 
Februa^,  1867,  by  agreement  of  parties,  and 
•order  of  the  Circuit  Court  thereon,  the  cause 
was  transferred  to  this  court,  such  transfer 
1inng  authorized  by  the  13th  section  of  the  Act 
of  June  80,  1864  (13  Stat,  at  L.  ,811);  but  in  the 
opinion  of  the  court,  appUate  jurisdiction  of 
the  cause  could  not  be  obtained  in  that  way. 

7.  Irregularity  in  return  of  writs  of  error  or 
aroeal,  may  be  cured  by  consent,  whether  im- 
plied from  appearance  or  otherwise  shown. 
Wood  v.  IMe,  4  Cranch,  180. 

8.  Nothing  prevents  a  second  appeal  being 
taken,  if  the  first  has  been  dismissed.  The 
Virginia  v.  We*t,  19  How.,  182  (60 U.  S.,  XV., 

-984);  and  the  present  case,  although  not  strictly 
«ne  of  where  an  appeal  was  dismissed,  comes 
within  the  analogy  of  such  a  case. 

9.  Good  faith  requires  that  the  agreement 
made  by  the  United  States  below  should  be 
kept  here,  since  no  law  forbids  its  observance 
in  the  present  instance. 

10.  If,  notwithstanding  the  foregoing,  the 
•court  should  be  of  opinion  that  the  case  was 
properly  in  the  Circuit  Court  of  Florida,  then 
It  is  submitted  we  ought  to  have  an  order  simi- 
lar to  that  given  in  the  case  of  The  Alida, 
4jpipra). 

Mr.  Chiif  jMtUee  Clutse  delivered  the  opin- 
ion of  the  court: 

We  ttiink  that  the  motion  to  dismiss,  made  in 
this  case,  must  be  allowed. 

The  decree  of  condemnation  passed  in  the 
SeeS  Wau. 


District  Court  on  the  4th  of  August,  1862,  and 
on  the  16tb  an  appeal  was  allows  to  this  court. 

By  the  Act  of  Feb.  28,  1847,  9  Stat,  at  L., 
181,  the  District  Court  for  the  Northern  Dis- 
trict of  Florida  was  established,  with  the  juris- 
diction and  powers  of  a  District  and  Circuit 
Court  of  the  United  States;  and  appeals  were 
allowed  from  its  decrees  in  the  same  manner 
and  under  the  same  regulations,  as  appeals  from 
the  circuit  court. 

At  this  time  the  Act  of  1808,  3  Stat,  at  L., 
244,  governed  appeals  from  the  District  to  the 
Circuit  Courts,  and  from  the  Circuirt  Courts  to 
this  court.  No  appeal  in  admiralty  could  be 
taken  directly  from  the  District  Court  to  this 
court,  except  when,  as  in  the  case  of  the  South- 
em  District  Court  of  Florida,  the  District  Court 
exercised  the  jurisdiction  of  the  Circuit  Court  as 
well  as  that  of  the  District  Court. 

If  this  state  of  the  law  had  undergone  no, 
change  at  the  date  of  the  decree  of  condemna-' 
tion  in  this  case,  the  allowance  of  an  appeal  to 
this  court  would  have  been  quite  regular. 

But,  on  the  15th  of  July,  1862,  Congress 
passed  an  Act  establishing  a  Circuit  Court  for  a 
circuit  which  included  the  Southern  District  of 
Florida,  and  i-epealing  the  former  Act,  which 
conferred  uoon  the  District  Court,  Circuit  Court 
iurisdiction,  the  effect  ot  this  Act  was  to  vest 
in  the  Circuit  Court  for  that  circuit  the  whole 
appellate  jurisdiction  exercised  by  other  Circuit 
Courts  in  resjject  to  decrees  in  admiralty.  It 
left  the  original  jurisdiction  in  admiralty  of  the 
District  Court,  untouched 

It  was  in  virtue  of  this  original  jurisdiction 
that  the  District  Court  had  cognizance  of  the 
case  of  The  Imey.  The  appellate  jurisdiction  of 
the  case  was  vested  by  the  Act  in  the  Circuit 
Court. 

It  follows  that,  when  the  decree  was  pro- 
nounced in  August,  no  appeal  could  be  taken 
to  this  court,  but  only  to  the  Circuit  Court,  and 
that  the  allowance  of  an  appeal  to  this  court 
was  a  nullity. 

This  objection  to  the  jurisdiction  is  decisive; 
but,  if  it  were  otherwise,  the  fact  that  no  tran- 
script of  the  record  was  filed  at  the  next  term, 
would  be  fatal  to  the  appeal.  Oaetro  v.  U.  8., 
8  Wall.,  47  [70  U.  8..  XVIII.,  188];  Int.  Go.  v. 
Mordeeai,  21  How.,  195  [62  U.   S.,  XVI.,  94J. 

No  consent  of  counsel  can  give  jurisdiction. 
Appellate  jurisdiction  depends  on  the  Consti- 
tution and  the  Acts  of  Congress.  When  these 
do  not  confer  it,  courts  of  the  United  States 
cannot  exercise  it. 

We  cannot  take  cognizance  of  a  case  not 
brought  before  us  in  conformity  with  the  law. 

The  eaae  at  bar,  Ourefore,  must  be  dimtueed. 

CIted-20WaU.,«a). 


MICHAEL  LYNCH,LEOPOLDT  GREGET, 
ANDREW  BERGEROTS  m  al.,  Plffi.  in 
Err.,  ^ 

CARMEL  S.  DE  BERNAL  and  JOSE  DE 
JESUS  BERNAL. 

Motion  to  dismise  denied,  but  may  be  argued  on 
the  final  hearing. 

Where  the  question  of  JurisdtctlOD  cannot  be  d»- 
termioed  without  opening  the  record  and  looklns 
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Into  the  merita,  the  motion  to  dismlM  for  want  of 
Juiiadlctlon  will  be  denied,  with  pennlMloa  toarcue 
It  upon  the  hearins  of  the  oauW' 

[No.  805.] 
MoUonflledApr.  9, 1869.  Decided  Nov.  8, 1869. 

IX  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 

An  action  was  brought  by  the  defendants  in 
error  in  the  District  Court  of  the  4th  Judicial 
District  of  the  State  of  California,  to  recover 
poeeeeaion  of  certain  land.  Judgnient  having 
Seen  for  the  plaintifTs,  the  defendants  took  an 
appeal  to  the  Supreme  Court  of  the  State,  where 
the  said  judgment  was  affirmed.  Whereupon 
the  said  defendants  sued  out  this  writ  of  error. 

For  a  statement  of  the  facts  involved,  seethe 
report  of  the  case  upon  the  final  dispoeition  of 
it  upon  the  merits,  pott. 

On  motion  to  dismiss  for  want  of  jurisdiction. 

Meitn.  E.  L.  Goold  and  F.  Ba&Hg$,  for  de- 
fendants in  error. 

Mtun.  Oeo.H.  WiUfauns  and  J.  Habley 
Ashton,  for  plaintiff  in  error. 

Mr.  Chiif  Juitiee  ChsMe  delivered  the  opin- 
ion of  the  court: 

The  question  of  jurisdiction  in  this  case  can- 
not be  determined  without  opening  the  record 
and  looking  into  the  merits  of  the  controversy. 

TKe  motion  to  dismisg  for  aant  ofjuriidietion 
teiU,  iherefore,  be  denied;  but  may  be  argued  upon 
the  heariTig  of  the  caute. 


UNITED  STATES,  Appt.. 

«. 

CHARLES  D.  GILHORE. 

(See  8.  C  8  Wall.,  SSMBSJ 

Omttruetite  aUoteaneet  to  army  offleen. 

Constructive  allowances  of  pay  to  officers  of  the 
army  are  not  entitled  to  favor. 

The  Act  of  June  30. 1864,  did  not  have  the  effect  of 
Increasing  the  emoluments  of  officers. 

The  Act  of  March  8, 1886,  as  tu  "  the  measure  of 
allowance  for  pay  for  an  officer's  servant,"  can  have 
no  retrospective  operation. 

[No.  1S8.] 
Argued  Apr.  S.  1869.        Decided  Not.  8,  1869. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below,  by  the  appellee,  an  ex-colonel  in 
the  army,  for  money  alleged  to  be  due  him  as  an 
allowance  for  servant's  pay.  The  court  havine 
decreed  the  payment  uf  said  claim,  the  defend- 
ants took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Meetrt.  E.R.  Hoar,AttyOen.,T.lM.I>iekey, 
Ant.  AttyOen.,  A.  O.  Riddle,  and  E.  P. 
Norton,  for  appellants. 

Meisrs.  CUpnutn  and  .SMin«r,  for  appellee: 

The  Act  of  July  17,  1862, was  a  particular  in- 
tention, incompatible  with  the  general  intention, 
and  was  an  exception  applicable  only  to  the  law 
which  it  was  passed  to  affect,  viz. :  the  Act  of 
Auk.  6,  1881. 

Cbunsel  clearly  misapprehends  the  Act  of 
March,  3,  1865.  There  is  nothing  in  it  which 
recognizes  the  existence  of  the  Act  of  July  17, 
1862,  nor  is  there  anything  in  it  whidi  bears 
the  least  semblance  to  a  repealing  Act 
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It  reads:  "The  measure  of  allowance  for  ait 
officer's  servant  is  the  pay  of  a  soldier,  as  fixed 
l^  law  at  the  time." 

The  only  law  then  in  force  was  the  law  of 
June  20,  1864. 

We  come  now  to  notice  the  Act  of  March  2, 
1867.  18  Stat,  at  L.,  486. 

Suppose  this  Act  repealed  the  Act  of  June' 
20,  1864,  altogether;  what  then  would  be  the 
effect? 

We  answer  "  Where  a  right,  in  the  nature  of 
a  contract,  has  vested  under  the  original  statute, 
then  the  repeal  does  not  disturb  it." 

Sedgw.,  188;  FUteKery.  Peek,  6  Cranch,  87;. 
QiUmore  v.  Shooter,  9  Mod.,  810;  Ooueh  v. 
Jeffries,  4  Burr,  2460;  GhurehM  ▼.  Ortaee,  % 
Moo.  &  P.,  415;  S.  C,  5  Bingh.,  177;  Ternng- 
ton  V.  Hargreave*.  8  Moo.  AT.,  187;  S.  C,  5- 
Bingh.,  489;  Butler  v.  PaJmer,  1  Hill,  824;  4- 
Serg.  &  R.,  401;  8  Serg.  &  R,  690. 

Mr.  Chief  Juttiee  CluMe  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  Court  of  Claims. 
A  suit  was  instituted  in  that  court  by  the  ap- 
oellee,  an  ex-colonel  of  the  army,  for  a  sum  al- 
leged to  be  due  him  as  an  allowance  for  serv- 
ants' pay,  beyond  the  sum  actually  allowed  him 
for  that  purpose  by  the  Comptroller  of  the- 
Treasury  in  settlement  of  his  account.  Judgment- 
was  given  in  his  favor  by  the  Court  of  Cuims,. 
and  ue  United  States  appealed. 

The  sum  in  controversy  in  the  particular  case 
before  us  is  insignificant,  but  the  principle  in- 
volved extends  to  numerous  claims  and  large 
amounts. 

It  was  for  many  years  the  practice  in  the 
army  to  detail  enlisted  men  as  personal  servanta- 
of  officers,  and  the  practice  had  the  sanction  of 
law. 

In  1812,  with  a  view  undoubtedly  to  the  dis- 
couragement of  this  practice,  it  was  provided 
by  the  Act  of  July  6  (2  Stat,  at  L.,  785).  that 
"  Officers  who  shall  not  take  waiters  from  the 
line  of  the  army  shall  receive  the  pay,  clothing 
and  subsistence  allowed  to  a  private  soldier,  for 
as  many  widters  as  they  may  actually  keep,  not 
exceeding  the  number  allowed  by  existing  reg- 
ulations." 

In  1816,  the  practice  was  absolutely  prohib- 
ited except  to  company  officers,  and  it  was  agaia 
provided,  by  the  Act  of  April  24  (8  Stat,  at  L.,. 
299).almost  in  the  terms  of  the  Act  of  1812,  that 
"All  officers  be  allowed  for  each  private  son- 
ant actually  kept  in  service,  not  exceeding  the 
number  authorized  bv  existing  regulations,  the 
pay,  rations  and  clotning  of  a  private  soldier,, 
or  money  in  lieu  thereof,  on  a  certificate  set- 
ting forth  the  name  and  description  of  the  serv- 
ant in  the  pay  account." 

At  the  time  of  the  passage  of  the  last  Act,  the 
pay  of  a  private  was  $5  a  month,  with  rations, 
and  clothing  of  certain  money  value  in  addition- 
The  effect  of  the  Act  was  precisely  the  same  as 
if  the  money  value  of  the  whole  had  been  as- 
certained, and  the  amount  had  been  inserted 
as  the  allowance  or  emolument  to  be  paid  to  the 
officer  in  addition  to  his  own  regular  pay. 

There  is  nothing  in  the  Act  which  expresrca 
any  intention  on  the  part  of  Congress  that, 
whenever  the  pay  of  the  private  should  be  there- 
after increased,  the  emolument  of  the  officer 
should  be  proportionably  augmented,  without 
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further  feKisktion.  But  this  construction  was 
giTen  to  the  Act  by  the  accounting  officers,  and 
Uie  emolument  of  ofBcers  were  thus  indirectly 
increased  from  time  to  time  until  1861.  When- 
ever the  pay,  clothing,  and  rations  of  private 
soldiers  were  advancM  in  amount  of  value,  the 
emoluments  of  officers  were  increased  propor- 
tionably,  not  by  legislation  to  that  effect,  but 
by  departmental  construction. 

In  1854,  by  the  Act  of  August  4  (10  Stat,  at 
L.,  S75,)the  pay  of  privates  was  increased  to 
$11  a  month,  and  the  allowance  of  officers  for 
servants  was  also  increased  in  like  manner. 

At  length,  when,  in  1861,  by  the  Act  of  Au- 
gust 8  (laStatat  L.,289,326),the  pay  of  privates 
was  augmented  to  |18  a  month,and  the  army  ra- 
tion was  increased,  and  the  emoluments  of  the 
oBicen  were  also  augmented  by  the  construction 
referred  to,  the  subject  attracted  the  attention 
of  Congress,  and  by  the  Act  of  July  17,  1863 
(12  Stat  at  L.,  694),  it  wasprovided  that  "  the 
1st  section  of  Uie  Act,  approved  August  6th, 
1861,  entitled  *  An  Act  to  Increase  the  Pay  of 
Ftivates  in  the  Regular  Army  and  of  the  Vol- 
nnteers  in  the  Service  of  the  United  States,' 
shall  not  be  so  construed,  after  the  passage  of 
this  Act,  as  to  increase  the  emoluments  of  the 
commissioned  officers  of  the  army." 

This  Act  virtually  gave  the  legislative  sanc- 
tion to  the  construction  which  had  heretofore 
prevailed  at  the  departments,  in  respect  to  the 
past  Acts;  but  virtually,  also,  prohibited  its 
fat  me  application.  It  expressly  forbid  Its  ap- 
plication to  the  increase  of  pay  provided  for  by 
the  Act  of  August,  1861 ;  the  departmental  of- 
ficers conformed  their  action  to  its  directions, 
and  thenceforth  limited  the  emoluments  of  offi- 
cers in  respect  to  servants' pay  to  the  allowances 
made  under  the  Act  of  1854. 

In  1864,  another  Act  was  passed  on  the  90th 
of  June  (18  Stat,  at  L.,  144),  by  which  the  pay 
of  privates  was  still  further  increased  to  $16  a 
month,  without  any  mention  of  officers'  emolu- 
ments; and  It  is  under  this  Act  that  the  claim 
under  consideration  is  made.  It  is  not  denied 
that  the  action  of  the  accounting  officers,  under 
the  Act  of  1862,  is  correct,  but  it  is  insisted  that 
the  Acts  of  1864  must  be  construed  as  were  the 
Acts  of  1861  and  the  former  Acts  increasing 
pay,  until  the  prohibitory  Act  of  1862. 

But  it  by  no  means  follows,  from  the  silence 
of  the  Act  of  1864,  in  respect  to  the  emoluments 
of  officers,  that  the  old  construction  must  be 
applied  to  it.  The  contrary  inference,  we  think, 
is  better  warranted. 

We  have  already  said  that  the  correctness  of 
the  original  interpretation  of  the  earlier  Acta 
increasing  pay  was  at  least  doubtful.  (k)n8truC' 
tive  allowances  are  not  entitled  to  favor.  And 
it  is  certain,  thourii  the  allowances  in  question, 
so  far  as  made  prior  to  the  Act  of  July,  1862. 
were  confirmed  by  that  Act,  that  its  prohibition 
of  that  construction  in  future,  as  applied  to  the 
Act  of  1861,  must  be  taken,  atieast,  as  a  legis- 
lative disapproval  of  the  construction  itself.  It 
cannot,  then,  be  assumed,  that  when  the  Act  of 
ltM4  was  passed,  Congr^  intended  that  this 
disapproved  construction  should  be  applied  to  it 

We  conclude,  on  the  contrary,  that  the  indi- 
rect effect,  claimed  for  the  Act  of  1064,  of  in- 
creasing the  emoluments  of  officers.was  not  con- 
templated by  the  Legislature,  and  cannot  prop- 
erly be  given  to  it. 

8ee8  Waix. 


The  construction  contended  for  was  not  given 
to  that  Act  by  the  accounting  officers,  and  we 
cannot  say  that,  in  rejecting  it,  these  officers 
cummitled  any  error. 

We  agree  with  the  counsel  for  the  appellee 
that  no  effect  can  be  given  in  this  case  to  the 
Act  of  March  8d.  1665(18  Stat,  at  L.,  487), 
which  declares  that  "The  measure  of  allowance 
for  pay  for  an  officer's  servant  is  the  pay  of  a 
private  soldier,  as  fixed  by  law  at  the  time."  In 
prior  Acts,  this  allowance  had  extended  to  the 
pay,  clothing,  and  suteistence  of  a  private. 
The  intention  of  this  Act  seems  to  be  that  the 
allowance  shall  be  limited  to  the  pay.  Win- 
throp's  Dig.  of  Ops.  Judge  Advocate-Oeneral, 
264.  But  whatever  the  mtention,  the  Act  can 
have  no  retrospective  operation. 

Judgment  reverted,  and  the  eaute  remanded 
for  further  proeeedingi  in  conformity  raith  thit 
opinion. 

Cated-8S  Wall.,  883 ;  28  Wis..  68. 


THE  MATERIALS  OF  THE  CAMANCHE. 
F.  DoNOHUK  BT  Ai..  Claimants,  Appt., 

V. 

THE  COAST  WRECKING  COMPANY  OP 
NEW  YORK. 

(See  B.  C,  "The  Camanche,"  8  WaU.,  M8-(80.) 

Corporation  may  maintain  action  for  Mltage — 
tehen  owners  of  teeseU  may  claim  ealvage — 
amouTtt  of—unneeeuary  aUegaHom — agree- 
ment,  whm  defense  to  salvage — reversal  ^de- 


A  corporation  can  maintain  a  sslvafe  suit  for 
saving:  toe  salved  property. 

Owners  of  ships  may  claim  Balvase  oompengalloa 
when  such  servloes  are  rendered  oy  their  vessels, 
whether  tliey  are  present  or  atisent  at  the  time  the 
service  Is  performed. 

The  owners  of  the  ship  are  allowed  one  third  of 
the  amount  awarded  as  sal  va«re  oompensatlon.and 
sometimes  much  more  In  a  case  of  peculiar  dan- 
Srer. 

Salvaere  suits  may  tie  lastltuted  In  the  name  of 
the  ship  or  of  the  owners,  without  any  alle^tlon 
that  the  ault  was  prosecuted  for  the  t>eneflt  of  the 
master  and  crew. 

An  afreement  for  a  fixed  sum  is  no  defense  to  a 
claim  for  salvase,  unless  It  Is  set  up  in  the  answer 
with  an  averment  of  tender  or  payment. 

Nothing  short  of  a  contract  to  pay  a  given  sum 
at  all  events,  whether  suooeasful  or  unsuooessful 
in  the  enterprise,  will  operate  as  a  bar  to  a  meri- 
torious claim  for  aalvaffe. 

Court  will  not  reverse  decrees  as  to  the  amount 
of  salvai^e,  unless  upon  some  clear  mistake  or  {rroaa 
over-allowance  of  trie  oourt  below 

[No.  158.] 
Argued  Oct.  i7, 1869.        Decided  Nov.  IS,  1869. 

APPEAL  from  the  CMrcuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 
The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
California,  by  the  appellee,  to  recover  salvage 
for  services  rendered  in  the  harbor  of  SanFran- 
clsco,  in  saving  the  cargo  of  The  Aquila,  con- 
sisting of  materials,  machinery,  engines,  con- 
struction tools,  etc. .  for  the  construction  of  an 
ironclad  monitor,  "The  Camanche,  and  the  ar- 
mamentof  the  same,  which  was  to  be  constructed 
at  San  Francisco  by  the  defendant,  under  a  con- 
tract with  the  government. 
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The  court  entered  a  decree  for  $28,428.44, 
with  costs,  in  favor  of  the  libelant.  The  court 
below  having  afiSrmed  this  decree,  on  appeal, 
the  claimants  took  an  appeal  to  this  court. 

The  case  is  very  fully  stated  by  the  court. 

Mr.  Joha  E.  Ward,  for  appellant: 

1.  The  libelant  in  this  case  cannot  be  a  sal- 
vor. 

A  salvor  is  one  who  renders  personal  service. 

In  the  case  of  "  The  Lively,"  an  agent  at  a 
seaport  where  a  vessel  had  run  ashore,  being 
applied  to  by  the  master  and  having  hired  and 
employed  persons  to  unload  the  vessel  and  get 
her  afloat,  sued  as  a  salvor.  It  was  held  that 
his  claim  could  not  be  sustained.  Doctor  Lush- 
ington,  giving  judgment,  said:  "The  whole 
records  of  thu  court  show  that  a  claim  of  this 
description  cannot  be  allowed.  ♦  •  •  If  I  were 
to  sanction  a  claim  of  this  description.the  inev- 
itable consequence  would  be  this:  in  every  case 
where  an  accident  occurred  in  the  neighbor- 
hood of  the  various  seaports  of  this  country, 
And  any  agent  was  applied  to,  to  hire  a  steam- 
boat or  hire  sailors  to  go  on  board  to  render 
assistance,  he  would  be  entitled  to  come  to  this 
court  and  sue,  as  if  he  were  a  salvor  himself,  he 

riiBonally  doing  nothing  to  effect  the  salvage. 
Ijelieve  that,  over  and  over  again,  when  such 
Attempts  have  been  made,  and  there  have  been 
two  or  three  in  my  experience,  every  judge  of 
this  court  has  set  his  face  decidedly  against 
them."    l%e  Lively,  8  Notes  of  Cas.,  206. 

In  the  case  of  "7%«  Charlotte,"  6  Notes  of 
Cas.,  279,  it  was  distinctly  held  that  no  claim 
for  salvage  remuneration,  properly  so  called. 
<»n  be  maintained  by  parties  not  personally 
engaged  in  the  service. 

In  the  case  of  Thoi.  Itfarshall  v.  The  Briiiih 
Skip  "StraUoH  AxuOey,"  8  Ben.,  241,  Judge 
Blatchford  says:  "Nor  can  the  corporation 
(meaning  this  very  Coast  Wrecking  Company) 
itself  be  a  salvor.  It  cannot  hire  persons  on 
wages  and  claim  salvage  for  services  rendered 
by  those  persons." 

In  the  case  of  •'CoaetWreeking  Co."  v.  "The 
Morning  Star,"  6  Blatchf. ,  154,  this  principle  is 
AlUrmed  by  Mr.  JtuUee  Nelson. 

2.  If  this  libelant  can  be  a  salvor,  it  is  not 
the  sole  salvor;  and  payment  to  it  would  be  no 
protection  to  the  claimants  against  its  rnnploy- 

In  the  "Luttre"  case,  8  Hagg.,  164,  where, 
by  express  stipulation  and  agreement,  the  own- 
ers and  underwriters  were  to  be  held  answer- 
able for  the  payment  of  the  stores  expended  or 
damages,  it  was  held  that  even  this  agreement 
did  not  bar  the  right  of  the  officers  ana  crew  to 
salvage  compensation. 

In  the  case  of  "ITie  Centurion,"  1  Ware,  488, 
Judge  Ware  said:  "In  the  present  case,  as  the 
service  in  which  their  vessel  was  employed  was 
not  embraced  in  the  contract  with  the  crew. 
And  was  one  which  might  have  been  attended 
with  great  peril,  I  am  clear  that  the  crew  were 
entitled  to  a  specific  compensation  beyond  the 
rate  of  their  wages  for  the  time." 

See,  also.  The  Britain,  1  W.  Rob.,  40;  The 
Sarah  Jane,  2  W.  Rob.,  110. 

I'rofessor  Parsons,  in  his  recent  elementary 
treatise,  after  examining  all  the  authorities  on 
this  point,  says:  "  The  interest  of  co  salvors  is 
not  joint  but  several,  and  payment  or  satisfac- 
tion to  any  one  is  not  so  to  anv  other.  If.there- 
«98 


fore,  payment  is  made  to  the  master,  althouj^h 
his  receipt  would  bind  himself  and  his  owners, 
and  an  action  would  lie  against  him  by  the  sea- 
men for  their  shares,  yet  it  is  also  true  that  tlie 
seamen  may  bring  an  action  against  the  prop- 
erty saved,  if  the  settlement  was  made  with  the 
master  without  their  consent."  2  Pars.  Ship, 
and  Adm.,260. 

8.  This  is  not  a  case  of  salvage  service.  A 
contract  was  made  for  a  sum  certain,  in  con- 
sideration of  which  the  service  was  to  be  per- 
formed. 

Salvage  means  a  comp«isation  earned  by  per- 
sons who  voluntarily  assist  in  saving  a  ship  or 
her  cargo  from  peril. 

In  the  case  of  "The  Calypeo,"  2  Hagg.Adm., 
217,  Bit  Christopher  Robinson  said:  "All sal- 
vage is  founded  on  the  equity  of  remunerating 
spontaneous  services." 

And  again,  "Considering  all  salvage  to  be 
founded  on  the  equity  of  remunerating  private 
and  individual  services,  a  court  of  justice 
should  be  cautious  not  to  treat  it  on  any  other 
principle."  a  Hagg.  Adm.,  218. 

In  the  case  of  ^^TThe  Neptune,"  1  Hagg.,  236. 
Lord  Stowell  defines  a  salvor  to  be  "A  person 
who,  without  any  particular  relation  to  a  ship 
in  distress,  proffers  useful  service  and  gives  it 
as  a  volunteer  adventurer,  without  any  pre-ex- 
isting covenant  connecting  him  with  the  duty 
of  employing  himself  for  the  preservation  of 
that  ship.'' 

In  the  "Mulgrave"  case,  2  Hagg.,  77,  Lord 
Stowell  held  that  an  agreement  for  a  sum  cer- 
tain vitiates  any  claim  for  salvage;  and  would 
not  consider  the  question,  where  a  contract  ex- 
isted. 

In  the  case  of  The  Helen  A  Oeorge,  1  Swab., 
869;  The  Fire-Fly,  1  Swab.,  241;  The  Jonqe 
Andriee,  1  Swab. ,  226,  Doetor  Lushington.  in 
rendering  the  decision  of  the  court,  said: 
"  The  principle  on  wliich  the  court  acts,  is, 
that  if  satisfied  that  any  agreement  has  been 
made,  it  will  cany  it  into  effect,  unless  totally 
contrary  to  justice  and  the  equity  of  the  case: 
and  in  conclusion  tersely  said:  "I  pronounce 
for  the  agreement." 

In  the  case  of  "  T^ePirwiHw,"  1  Curt.,  860, 
Judge  Curtis  said:  "  If  there  was  such  a  con- 
tract fairly  made,  I  do  not  think  salvage  could 
be  claimed." 

In  the  case  of  "I%e  Independence,"  2  Curt, 
850,  Ju<2ff<  Curtis  said:  "In  my  judgment,  a 
contract  to  be  paid  at  all  events,  either  a  sum 
certain  or  a  reasonable  sum  for  work,  labor  and 
the  hire  of  a  steamer  or  other  vessel,  in  attempt- 
ing to  relieve  a  ship  in  distress,  without  regiud 
to  the  success  or  failure  of  the  efforts  thus  pro- 
cured, is  inconsistent  with  a  claim  for  salvage; 
and  when  such  a  contract  has  been  fairly  made, 
it  must  be  held  binding  by  a  Court  of  Admi- 
ralty, and  any  claim  for  salvage  disallowed." 

4.  The  amount  allowed  in  tniscase,  violates 
the  established  principles  of  law  and  justice 
regulating  compensation  for  salvage. 

The  amount  awarded  violates  the  settled 
principles  of  law. 

If  the  contract  made  between  the  parties  does 
not  totally  destroy  the  claim  for  salvage,  it  cer- 
taioly  furnishes  the  rule  by  which  the  parties 
themselves  should  be  governed. 

What  possible  claim  can  the  libelant  make 
for  a  lar^r  sum  than  the  $110,000,  agreed  to  be 
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paid  it  for  the  saTiDg  of  these  materiala  and 
this  machinery? 

The  testimony  discloses  the  fact  that  it  has 
been  paid  the  sum  of  $95,000,  on  account  of 
these  materiala  and  this  machinery;  that  it  has 
been  paid  full  salvage  upon  the  ship  and  the 
rest  of  the  cargo,  upon  which  there  is  now  no 
pretext  for  a  cudm,  leaving  still  due  it  $15,000, 
one  half  in  legal  tenders  and  one  half  in  coin, 
which  has  not  been  paid  in  consequence  of 
the  bankruptcy  of  one  of  the  insurance  com- 
panies. 

The  ^udge  in  the  court  below  has  decreed 
that  claimants  should  pay  this  amount,  and  in 
defiance  of  the  agreement  that  they  should  also 
pay  an  additional  salvage  on  the  materials  and 
machinery  of  The  Camanche,  to  the  extent  of 
the  value  of  $60,000. 

Agreements  for  salvage  are  not  allowed  to  be 
made  by  the  owners  and  masters  of  vessels,  to 
the  detriment  of  the  owners  of  the  <^;i^.  and 
*>  nee  verta.  The  Weitmin»t«r,  1  W.  Rob., 
235. 

5.  The  decree  is  vague  and  uncertain. 
It  purports  to  give  to  the  libelant  only  $34,- 
483.38  principal,  and  $4,366.19  interest.amount- 
login  all  to  the  sum  of  $38,438.44  in  currency; 
whereas,  if  enforced,  it  would  actually  give 
About  $36,338.44, 

It  awards  $38,438.44,  principal  and  interest, 
in  currency,  as  all  the  salvage  to  which  the  li- 
belant is  entitled:  but  it  orders  that  $17,000 
<on  account  of  the  whole  award)  must  be  at 
once  paid  by  the  sureties  of  the  claimants,  in 
gold. 

While  courts  do  not  encourage  appeals  from 
matters  of  discretion,  in  the  case  of  Pint  v. 
Jot>e$,  19  How.,  160  (60  U.  8.,  XV.,  632),  Mr. 
Juitiee  Grier,  delivering  the  opinion  of  this 
court,  said,  "  Where  the  law  gives  a  party  an 
appeal,  he  has  a  right  to  demand  the  conscien- 
tious judgment  of  the  appellate  court  on  every 
question  arising  in  the  cause.  Hence,  many 
cases  are  to  be  found  where  the  appellate  courts 
luLve  either  increased  or  diminisned  the  allow- 
ance of  salvage  originally  made,  even  where  it 
did  not  violate  any  of  the  just  principles  which 
should  regulate  the  subject." 

It  is  respectfully  submitted,  that  the  rules  of 
law  and  every  principle  which  should  regulate 
the  awarding  of  salvage,  have  been  violated  in 
the  decree  rendered  in  this  cause. 

Mr.  E.  Cauerljr,  f or  appellee: 

1.  The  service  in  this  case  was  evidently  a 
salvage  service. 

It  was  voluntary  service  rendered  by  the  li- 
belant in  the  saving  of  cargo  in  peril  on  board 
of  a  wrecked  ship. 

3.  This  case  presents,  in  a  very  high  dcKree. 
all  the  ingredients  of  a  salvage  service.  These 
are— and  are  in  the  order  of  merit — as  follows: 

(a)  The  danger  from  which  the  property 
was  rescued. 

(M  The  value  of  the  property. 

(e)  The  risk  incurred  in  the  salvage. 

(d)  The  value  of  the  property  employed  in 
the  service  and  the  risk  to  it. 

(«)  The  skill  and  knowledge  shown  in  ren- 
dering the  services. 

(/)  The  time  and  labor  expended. 

The  TraveUer,   3  Hagg.,   871;  ITu  London 
llmhani,  3  Hagg.,  895;  The  Fiuiieer,  Brown. 
&.Lush.,  350. 
SeeSWAU., 


The  risk  deliberately  assumed  in  this  case,  is 
a  larger  element  in  the  compensation  than  even 
the  toil  and  expense  incurred. 

The  Wettmiruier,  1  W.  Rob.,  384;  1%!  Oil- 
pin,  Olcott.  88;  Conk.  Adm.,  290. 

8.  Under  the  circumstances  of  this  case — 
the  peculiar  nature,  situation  and  exposure  of 
the  property,  remote  from  succor  and  demand- 
ing the  most  effective  salvage  services,  thor- 
oughly organized,  promptly  undertaken  and 
kept  up  unremittingly  for  months;  the  enter- 
prise, full  of  difficulty  enhanced  by  danger 
from  the  outset,  and  constantly  threatened  with 
failure — the  libelant,  though  a  body  corporate, 
is  entitled  to  claim  as  salvor  a  full  salvage  com- 
pensation, on  the  merits  of  the  service  per- 
formed. 

The  objection  because  of  the  corporate  ca- 
pacity of  uie  libelant,  was  first  heard  of  on  the 
trial  of  the  cause  in  the  district  court  belo^.  It 
is  not  in  the  answer,  and  was  not  suggested 
during  the  protracted  operations  of  the  libelant, 
carried  on  under  the  eyes  of  two  of  the  claim- 
ants. 

Has  this  objection,  hard,  ungracious  and 
purely  technical,  as  it  certainly  is  in  the  pres- 
ent case,  any  just  foundation  in  the  law  of  sal- 
vage, or  in  the  public  policy  out  of  which  it 
sprung  in  the  beginning,  and  which  at  all 
times  has  given  it  form  and  development? 

4.  The  law  of  salvage  services  to  property  in 
admiralty,  as  distinguuhed  from  a  law  for  sim- 
ilar services  on  land,  is  founded  on  a  great  pub- 
lic policy  established  in  the  general  interests  of 
the  commerce  and  navigation  of  the  country. 

This  public  policy  requires  for  the  protection 
of  those  interests,  that  such  salvage  services 
should  be  sedulously  foster^;  and  hence,  that 
they  should  receive  compensation,  not  as  mere 
pay  for  work  and  labor,  nor  even  as  limited  to 
the  precise  quantum  of  benefit  in  the  particular 
case;  but  on  a  scale  so  liberal  as  best  to  incur 
such  services. 

The  Blaireau,  3  Cranch,  386;  The  WiUicm 
Beekford;  8  C.  Rob.,  865:  Approved,  8  Hagg., 
348;  The  Sarah,  8  C.  Rob..  330,  n.  l;The  2to- 
bank.  1  Sumn  ,  413;  The  RiringSun,  1  Ware., 
380;  3  Pars.  Mar.  L.,  818;  for  rlmmS  of  the 


5.  The  same  public  policy  demands,  at  least 
as  strongly,  that  the  means  of  salvage  service 
should  be  the  most  efficient  possible,  and  to 
that  end  should  be  alwa'ys  prepared,  prompt, 
powerful  and  reliable.  Hence,  the  Ck>urt  of 
Admiraltv  has  not  hesitated  to  accept  all  bene- 
ficial mooes  and  instruments  of  salvage  service, 
which  from  time  to  time  are  developed  by  the 
progressive  forces  of  society,  even  though  it 
may  depart  from  a  settled  rule  of  decision. 

Thus  tlie  old  rule,  that  none  can  claim  sal- 
vage reward  who  did  not  directly  take  part  in 
person  in  the  salvage  service,  has  been  so  often 
broken  down  in  important  classes  of  cases,  that 
it  is  now  the  exception  rather  than  the  rule.  As 
where  a  ship  sends  part  of  her  crew  on  salvage 
service,  those  of  the  crew  who  remain  on  board 
are  entitled  to  share  in  the  salvage  earned. 

The  same  principle  has  been  supposed  to  ap- 
ply where  the  actual  salvors  belonged  to  a 
party,  of  which  the  others  remained  on  shore. 

A  still  stronger  departure — made  after  con- 
siderable opposition — was  when  salvage  was 
allowed  to  tlie  owner  of  the  ship  engaged  in 
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the  salvage  service,  though  he  voAy  have  been 
sbeent  and  ignorant  of  the  transaction. 

The  same  equity  is  extended  even  to  the 
owner  of  the  cargo,  where  he  has  authorized  the 
service;  and  probably  also  where  he  has  not. 
2  Pars.  Ship.  &  Adm.,  278.  and  n.  4,  ed.  1869. 

This  departure  in  favor  of  the  owner  of  the 
vessel  was  pushed  still  further  in  the  case  of 
steamers.  The  greatly  increased  power  and  effi- 
ciency of  these  vessels,  then  a  new  force  in  the 
maritime  world,  was  cordially  recognized  and 
welcomed  in  admiralty,  in  tne  first  case  that 
arose  there — and  because  it  was  the  first.  T!ie 
Raiket,  1  Bagg.,  246,  1824,  per  Lord  Stowell. 

The  precedent  has  since  been  followed  out 
and  developed  in  numerous  cases.  The  Beuiah, 
1  W.  Rob.,  477;  The  Wittiam  Perm,  1  Am.  L. 
Reg.,  684;  The  KingalMh,  26  Eog.  L.  &E., 
699;  1  Curt.  (C.  C),  368;  2  Curt.  (C.  C),  862; 
77i«  Island  CUy.  1  Black,  180  (66  U.  8.,  XVII., 
78);  2  Pars.  Ship.  &  Adm.,  299,  n.  6,  citing 
many  cases. 

Less  than  fifty  years  ago,  in  admiralty  the 
claim  of  the  salvor  vessel  was  but  little  worth, 
as  compared  with  that  of  men  salvors.  Now, 
keeping  pace  with  the  times  and  their  changed 
moaes  of  salvage,  the  steamer  is  the  real  sal- 
vor and  has  the  lion's  share  of  the  reward. 

And  the  larger,  stancher  and  more  powerful 
the  steamer,  the  more  liberal  the  reward  ; 
though  the  danger  to  such  a  vessel  is  reduced 
by  her  superior  qualities  to  a  mtnunum. 

The  reason  is,  that  society  may  be  encour- 
aged to  give  its  best  resources  to  tne  succor  of 
life  and  property  in  distress  at  sea. 

A  leading  consideration  as  to  steamers  is, 
that  besides  the  value  of  the  property  which  is 
generally  at  risk,  they  render  salvage  service 
with  greater  expedition,  and  often  under  cir- 
cumstances where  no  other  assistance  could 
possible  avail.  The  Kingatoeh  (jmpra);  Board 
of  Trade  Instructions  to  Receivers  of  Wreck, 
etc.,  on  Salvage,  art.  91,  quoted  in  Maude  & 
Poll.,  Ship.,  494,  n.  9. 

All  the  reasons  for  encouraging  steamers 
apply  with  equal  force  In  favor  of  a  powerful 
organization,  such  as  the  libelant's. 

A  pregnant  instance  of  substituted  service  is 
when  the  first  set  of  salvors,  while  prosecuting 
their  operations,  are  tortiously  ousted  by  an- 
other set  who  complete  the  service;  but  the 
law  ascribes  to  the  first  set  the  whole  merit  of 
the  services  of  the  second  set,  and  awards  to 
them  the  entire  compensation.  The  Fleece,  8 
W.  Rob.,  2»0. 

These  are  all  cases  in  which  salvage  awards 
are  allowed,  as  of  course,  to  those  who  have 
had  no  personal  part  in  the  salvage  service. 
They  are  all  cases  of  a  substituted  service,  in 
which  persons  removed  from  the  field  of  oper- 
ations may  claim  as  salvors,  on  the  strength  of 
the  actual  service  rendered  by  some  person  or 
property  which  stands  in  their  place,  and  is 
their  substitute  for  the  time  being.    Personal 

Eresence  has  not  of  late  years  been  an  essential. 
a  the  great  and  much  contested  case  of  J%e 
Thetu,  8  Hagg.,  58.  and  2  Knapp,  409,  it  was 
held  that  the  responsibility  taken  by  the  ad- 
miral in  furnishing  men  and  stores,  was  more 
valuable  than  his  personal  presence  would  have 
been. 

Should  the  powerful  steamer  of  the  libelant 
perform  in  the  best  manner  a  great  salvage 
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service,  for  which  she  had  been,  at  large  rout,. 
exi>ressly  built  and  equipped  and  at  all  timc» 
maintained  in  a  state  of  the  highest  efflcienry, 
could  it  be  said  that,  because  she  was  the  prop- 
erty of  a  corporation,  she  must  be  denud  a- 
salvage  compensation  or  cut  down  to  one  which 
is  no  better  than  pay  for  work  and  labor? 

One  ground  assigned  for  giving  a  large  sal- 
▼M|e  reward  to  powerful  steamers  is,  that 
"  They  are  owned  by  great  and  opulent  com- 
panies and  are  fitted  out  by  them  at  large  cosi." 
The  Perth,  8  Hagg.,  416. 

If,  in  the  case  of  a  salvage  service  by  their 
steamer,  the  libelant  here  stands  as  favorably 
before  the  court  as  if  It  was  a  natural  person 
and  not  a  corporation ;  why  should  it  not  stand 
equally  well  in  the  case  of  services  performed 
by  its  agents  and  servants. 

6.  il^ther  way,  it  is  a  case  of  substituted 
services,  as  sanctioned  and  rewarded  in  admi- 
ralw  in  numerous  instances. 

The  well  considered  decision  of  the  late- 
Chi^  JvMae  in  the  case  of  Hrden  v.  TKg 
Caroline.  6  Am.  Law  Reg.,  222,  asserts  fuU;- 
the  doctrine  of  substituted  service. 

In  the  growing  complexities  and  divisions  of 
labor  of  an  advancing  civilization,  men  are 
less  and  less  able  to  act  directly  for  tbemselve» 
and  must  act  more  and  more  through  agenta 
and  servants.  This  important  relation  nf 
agMicy,  the  most  general  in  society,  is  not  otie 
which  admiralty  will  disregard  in  respect  to 
salvage  services,  which  can  be  so  much  better 
performed  by  an  organized  body  of  drilled 
subordinates  under  one  controlling  head,  than 
by  ten  times  the  number  of  undisciplined  and 
unorganized  wreckers. 

Salvors  are  held  responsible  for  the  miscon- 
duct of  those  whom  they  make  their  agents, 
by  employing  them  to  aid  them  in  the  salvage 
service.    2  Pars  Ship  &  Adm.  (1869),  812. 

It  is  difficult  to  see  why  they  should  not 
have  the  benefit  of  the  good  conduct  of  the 
same  employit. 

Had  the  agents  and  servants  sent  out  by  the 
Coast  Wrecking  Company  to  save  tlie  monitor, 
conducted  that  important  service  as  badly  a» 
they  conducted  it  admirably,  and  thereby- 
ruined  and  lost  the  car^o,  the  Company  would 
justly  be  made  responsible  before  the  faw. 

Since  it  may  be  charged  in  heavy  liability  for 
the  demerits  of  its  service,  upon  what  principle 
is  it  denied  credit  for  its  meritorious  services  T 

Associated  service  is  no  stranger  in  the  law 
of  admiralty,  in  the  law  of^salvage.  It  hus 
over  and  over  a  generoua  welcome  Ibere.  The 
Stuan,  1  Sprague,  604. 

A  great  element  of  associated  service  is  sul>- 
stituted  service,  by  which  each  associate  con- 
tributes his  part  of  the  service,  labor,  skill, 
money,  advice,  even  responsibility,  as  the  case 
may  be,  and  has  the  benefit  of  me  part  con- 
tributed by  every  other.  The  captain  of  a 
salving  ship  who  stays  aboard  his  ship,  gets  a. 
larger  share  than  bis  mate  who  goes  with  and 
actually  conducts  the  enterprise,  and  has  all 
the  personal  risk  and  exposure.  This  is  because 
of  the  great  responsibility  borne  by  the  captain. 
1  Conk.  Adm.,  498,  and  cases  cited;  Thetis.  2 
Enapp,  409. 

In  this  case,  did  not  the  Company  represent- 
ing its  stockholders  assume  a  very  grave  re- 
sponsibility? 
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For  the  canying  on  of  a  salvage  or  wreck- 
ing business  on  a  large  and  effective  scale, 
there  is  really  no  comparison  between  the 
efforts  of  indiyiduals  casually  employed  for 
the  occasion,  often  but  poorlv  provided  with 
vessels  or  other  appliances,  ana  under  any  cir- 
cumstances unprepared  for  any  long,  remote 
or  costly  enterprises;  on  the  one  hand  and  on 
the  other,  a  powerful  company  like  the  libel- 
ants, established  expressly  for  the  business; 
provided  with  capital,  trained  men,  vessels, 
apparatus,  machinery,  a  thorough  organization, 
wl^ch  enables  it  at  any  time  to  undertake  and 
carry  through  the  most  arduous  and  protracted 
salvage  services,  in  the  face  of  great  risks, 
anywhere  on  American  waters,  however  re- 
mote and  at  whatever  expense. 

The  question  to  be  now  determined  is:  shall 
these  powerful  corporate  organizations  be  rec- 
ognized in  admiralty  on  the  same  footibg  with 
individual  salvors,  and  like  them  be  rewarded 
according  to  the  merit  of  the  service  performed? 

7.  In  any  view  the  decree  below  should  be 
affirmed. 

The  sum  to  be  collected  under  it  is  no  more 
than  was  justly  earned  by  the  libelants. 

An  important  element  of  compensation  is 
the  expense  incurred  by  the  Company  in  keep- 
ing its  boats,  apparatus,  equipment  and  general 
organization  of  men  and  materials,  always  in 
a  state  of  preparation  to  perform  any  salvage 
service,  however  difficult,  remote  or  protracted. 
Public  policy  dictates  a  liberal  consideration 
of  all  this,  without  too  strict  reference  to  the 
guantum  of  service  in  the  particular  case. 
Ships  have  to  pay  largely  for  lighthouses, 
though  this  or  that  ship  may  derive  no  benefit 
from  them  on  this  or  that  particular  occasion. 

TAt  Sarah,  3  C.  Rob.,  381,  n.;  The  Sutan, 
1  ^rague,  504. 

The  decision  in  The  Caroli7ie,i  Am.  L.  Reg., 
222,  is  a  vigorous  and  explicit  assertion  of  the 
same  general  principle. 

The  libelant  had  to  expend  nearly  (64,000 
before  it  was  entitled  to  receive  an^r  thing.  It 
might  never  have  been  so  entitled. 

No  judge  nor  jury  in  a  court  of  law  or 
ChaneeUor  in  equity  would  have  hesitated  to 
say  that  in  such  a  case,  on  such  a  risk,  a  con- 
tingent reward  of  (137,500.  as  fixed  in  the  con- 
tract with  the  underwriters,  was  unreasonable. 

In  tills  cause  the  libelant  proceeds  for  the 
salvage  of  -f^  of  the  materials  of  The  Ca- 
manche,  being  the  portion  not  covered  by  in- 
surance. The  contract  between  the  under- 
writers and  the  libelant,  under  which  the  lat- 
ter agreed  to  take  the  salvage  oE  the  materials, 
etc.,  assumed  this  value  to  be  as  stated  in  the 
policies,  $400,000:  of  this  amount  $340,000 
was  covered  by  the  policies,  leaving  $60,000 
uninsured.  The  agreed  salvage  was  $110,000, 
one  half  gold  and  one  half  currency,  to  be 
paid  by  (he  several  insurance  cotapanies,  in  the 
proportions  which  the  sums  insured  tw  them 
respectively  bore  to  the  whole  amount  of  $40U,- 
000.  One  company,  the  Columbian,  became 
in^lvent  before  paying  anything.  This  left 
$75,000  of  the  policy  value  uninsured. 

The  agreed  salvage  was  equal,  at  then  cur- 
rent rates  of  gold,  to  about  $137,500  or  about 
$4,000  more  than  one  third  of  the  assumed 
value;  and  verv  nearly  just  double  the  actual 
cost  to  the  libelants  of  the  salvage  service. 
See  8  Wall. 


Mr.  JutHee  CUITord  delivered  the  opinion 
of  the  court: 

Compensation,  as  salvage,  is  claimed  by  the 
libelants  for  services  rendered  by  them  in 
saving  the  cargo  of  the  ship  Aquila,  which  was 
wrecked  in  a  storm,  and  sunk  in  the  liarbor  of 
the  Port  of  San  Francisco,  to  which  she  was 
bound,  with  all  her  cargo  on  board. 

Such  portion  of  the  cargo  as  constitutes  the 
basis  of  the  investigation  in  this  case  consisted 
of  certain  materials  manufactured  for  the  con- 
struction of  an  ironclad  monitor,  and  the 
armament  for  the  same,  which  was  to  be  con. 
structed  at  San  Francisco  by  the  claimants, 
under  a  contract  with  the  government.  They 
manufactured  the  materials  and  armament  in 
New  York,  and  the  ship,  with  the'  same  on 
board,  sailed  from  that  port  on  the  29th  of  May, 
1863,  and  arrived  and  came  to  anchor  in  perfect 
safety,  on  the  lOlh  of  November  following,  off 
North  Point  dock,  in  the  harbor  of  her  port  of 
destination,  where  she  remained  until  the  14th 
of  the  same  month. 

Aided  by  a  steam  tug  she  attempted,  on  that 
day,  to  proceed  to  the  wharf  where  Ae  was  to 
unload,  but  was  obliged,  by  the  state  of  the 
wind  and  tide,  to  come  to  anchor  before  she 
accomplished  that  object,  and  at  midnight  she 
encountered  a  heavy  squall,  which  caused  her 
to  drag  her  anchors,  and  forced  her  into  a  more 
unfavorable  position.  Preparations  were  nvade 
on  the  following  morning  to  get  up  to  the 
wharf,  and  the  wind  having  abated,  the  ship 
weighed  anchor,  and  being  again  assisted  by 
the  steam  tug,  proceeded  to  the  southern  side  of 
the  wharf,  where  she  was  directed  to  discharge 
her  cargo,  and  was  there  moored  with  her 
stem  to  the  eastward  and  her  stem  towards  the 
shore. 

When  she  was  moored  the  weather  was  good, 
but  at  ten  o'clock  in  the  evening  tha  wind  in- 
creased, and  soon  rose  to  a  gale,  from  the  south- 
east, which  caused  the  ship  to  strike  with  such 
violence  that  she  made  a  breach  in  her  aft- 
port  quarter  to  such  an  extent  that  in  spite  of 
any  use  which  could  be  made  of  the  pumps  she 
filled  with  water,  and  at  three  o'clock  on  the 
following  morning  sunk  in  the  dork,  her  stem 
lying  in  forty  or  fifty  feet  of  water,  and  her 
stem  in  twenty  feet,  and  she  lay  with  a  list  to 
the  starboard  at  an  angle  of  thirty-five  to  forty 
degrees. 

Both  the  ship  and  the  cargo  belonged  to  the 
claimants,  and  they  immediately  abandoned 
the  whole  adventure  to  the  underwriters  and 
the  agent  of  the  underwriters,  though  he  de- 
clined to  accept  the  offer  of  abandonment, 
commenced  without  delay  to  employ  the  best 
means  in  his  power  to  raise  the  vessel  and  save 
the  cargo,  calling  into  requisition  for  that  pur- 
pose all  the  nautical  experience  and  mechanical 
skill  at  'his  command,  but  his  efforts  were 
fruitless,  except  that  he  succeeded  in  dis- 
mantling the  ship,  and  in  saving  a  small  portion 
of  the  cargo. 

Apprised  of  the  failure  of  the  measures 
adopted  by  their  agent  to  raise  the  ship  and  save 
the  cargo,  the  underwriters  at  that  juncture 
employed  the  libelants  to  undertake  what  their 
agent,  with  all  the  assistance  he  could  com- 
mand in  the  port  of  the  disaster,  was  unable  to 
accomplish. 

Pursuant  to  their  engagement,  the  lilwlanta 

401 


Digitized  by 


Google 


448-480 


SUTBEMB  CiOUBT  OF  TRB  UmTKO  StaTBS. 


Die.  TxBX, 


instructed  their  general  agent  to  proceed  to  that 
port  and  take  possession  of  the  wreck,  and  they 
also  dispatched  with  him  a  part^  of  men, 
selected  for  the  occasion  and  naTing  experi- 
ence as  divers  and  wreckers,  and  provided 
them  with  the  most  approved  machinery  and 
apparatus  to  promote  the  success  of  the  enter- 
prise. 

Chosen  and  qualified  as  described,  the  party, 
under  the  superintendence  of  the  general  agent 
of  the  corporation,  sailed  from  the  Port  of  New 
York  on  the  24th  of  December,  1863,  and  took 
possession  of  the  wreck,  in  the  port  of  the 
disaster,  on  the  23d  of  January  following.  Al- 
though the  undertaking  was  beset  with  diffi- 
culties and  dangers  on  all  sides,  they  made  no 
objection  on  that  account,  but  proceeded  at 
once  to  the  examination  of  the  wreclc,  and  the 
plan  -which  they  adopted  and  executed  was  to 
get  out  the  cargo  by  divers,  as  far  as  was  neces- 
sanr  to  prevent  it  from  being  injured,  and  to 
lighten  Uie  ship,  so  that  she  could  be  raised  and 
secured,  and  then  to  hoist  out  the  remainder  of 
the  cargo  by  the  apparatus  and  machinery  pre- 
pared for  the  purpose. 

They  completed  the  work  of  securing  the 
cargo,  so  far  as  it  was  necessary  to  lighten  the 
ship,  in  less  tlian  three  months,  and  when  that 
was  accomplished  they  were  able  to  raise  the 
ship,  stopped  the  leaks,  removed  the  mud 
(estimatea  at  six  hundred  tons),  pumped  out  the 
ship  by  means  of  steam  pumps,  and  finally 
hoisted  out  the  residue  of  the  cargo  and  restored 
it  to  the  owners  in  an  undamaged  condition, 
and  the  proofs  show  that  the  whole  was  accom- 
plished with  success  in  less  than  seven  months 
from  the  time  they  were  employed  by  the  in- 
surance companies. 

Payment  of  their  claim  bein^  refused,  they 
filed  their  libel  i^ainst  that  portion  of  the  cargo 
which  consisted  of  the  materials  for  the  con- 
struction of  the  ironclad  monitor^  and  the 
armament  for  the  same,  as  set  forth  in  the  rec 
ord,  and  the  district  court  entered  a  decree  in 
their  favor  for  the  sum  of  $28,428.44,  as  com 
pensation  for  the  salvage  services  rendered  by 
them  in  raising  the  ship  and  saving  the  cargo. 
Appeal  was  taken  by  the  clidmantsto  the  circuit 
court,  where  the  decree  of  the  district  court  was 
affirmed;  whereupon  the  claimants  appealed  to 
this  court. 

Argument  to  show  that  the  libelants  were  en- 
titled to  compensation  for  the  services  which 
they' rendered  is  hardly  necessary,  as  the  prop 
oeitton  is  several  times  impliedly  admitted  by 
the  clumants  in  their  answer.  They  were  the 
owners  of  the  ship  as  well  as  of  the  cargo,  and 
they  admit  that  she  sunk  near  the  wharf  where 
she  was  to  unload,  at  the  time  and  by  the 
means  and  substantially  in  the  manner  alleged 
in  the  libel,  and  they  also  admit  that  the  efforts 
made  by  the  agent  of  the  underwriters  to  raise 
the  ship  and  save  the  cargo  were  wholly  unsuc- 
cessful, except  as  to  a  small  portion  of  tne  cargo 
taken  out  while  the  men  employed  were  en- 
gaged in  dismantling  the  ship. 

unplied  admissions  to  the  effect  that  im- 
portimt  services  were  rendered  by  the  libelants 
are  contained  in  every  article  of  the  answer, 
but  it  is  unnecessary  to  refer  to  those  passages 
with  more  particularity,  as  the  claimants  ex- 
pressly admit  in  the  fourth  article  of  the  answer 
that  the  libelants  secured  and  saved  all  the 
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cargo  which  was  on  board  the  ship  when  their 
general  agent  took  possession  of  the  wreck,  and 
they  also  admit  that  the  libelants  raised  the 
ship,  but  they  deny  that  any  of  the  services 
rendered  were  attended  with  much  difficulty  or 
danser,  and  they  allej^  tliat  employe*  of  the 
libemnts,  in  accomplishing  the  work,  unneces- 
sarily damaged  the  ship,  her  tackle,  apparel 
and  furniture,  and  insist  that  the  salvage  omn- 
pensation  lo  be  allowed  In  the  case  ought  to  be 
greatly  diminished  on  that  account. 

Apart  from  these  disparaging  allegations,  the 
claimants  do  not  set  up  in  the  answer  any  de- 
fense to  the  merits  of  Uie  claim  made  by  the 
libelants,  except  that  they  allege  that  the  in- 
surance compsjiies  have  paid  the  libelants  for 
all  the  services  which  they  rendered  as  to 
thirteen  sixteenths  of  that  part  of  the  cargo  de- 
scribed in  the  first  article  of  the  libel. 

Most  of  the  discussion  at  the  bar  has  been  ad- 
dressed to  topics  other  than  those  here  enu- 
merated, and  much  of  it  to  quwtions  not  di- 
rectly presented  in  the  pleadines.  Questions 
not  raised  by  the  pleadings,  strictly  spewing, 
are  not  before  the  court,  but  inasmuch  as  no 
objection  on  that  ground  was  made  by  the 
libelants  to  any  of  the  propositions  submitted  by 
the  claimants,  they  wiU  all  be  considered  in  the 
order  adopted  at  the  argument.  Bri^y  stated, 
they  are  as  follows : 

1.  That  the  Corporation  libelants  cannot 
maintain  a  salvage  suit,  because  they  are  in- 
capable as  a  corporation  of  rendering  any  per- 
sonal services,  and  they  insist  that  no  party  can 
be  regarded  as  a  salvor  unless  personally  en- 
gaged in  the  service  of  saving  the  salved 
property. 

2.  That  even  if  the  corporation  libelants  may 
be  regarded  as  salvors,  still  they  were  not  the 
sole  salvors  in  this  case  and,  consequentiy,  that 
the  decree  rendered  in  the  circuit  court  would 
not  be  a  bar  to  a  subsequent  suit  for  the  same 
services  if  instituted  by  their  employit. 

8.  That  the  services  rendered  by  the  libelants 
were  not  salvage  services,  because  tiiey  were 
rendered  under  and  in  pursuance  of  a  contract 
with  the  underwriters. 

4.  That  the  amount  allowed  in  the  court  be- 
low was  excessive,  and  that  the  decree  in  that 
respect  violates  the  established  principles  of 
admiralty  law  regulating  compensation  for  sal- 
vage. 

1.  Objection  cannot  be  taken  to  the  first  prop- 
osition submitted  by  the  claimants,  that  the 
question  is  not  presented  in  the  pleadings,  as  it 
necessarily  arises  upon  the  face  of  the  record, 
and,  therefore,  if  it  is  sustained,  the  decree  must 
be  reversed,  as  the  compensation  allowed  is  for 
salvage  service,  and  not  merely  compensation 
pro  opere  et  labore,  as  it  should  have  been  if  the 
theo^  of  the  claimants  is  correct. 

Decided  cases  are  referr^  to  in  which  it  is 
said  "that  a  party  not  actually  occupied  in  ef- 
fecting a  salvage  service  is  not  entitled  to  a  share 
in  a  salvage  remuneration."  but  the  learned 
judge  who  is  represented  as  having  expressed 
that  opinion,  admitted  in  the  same  case  that  the 
owners  of  vessels,  who  rarely  navigate  their 
own  ships,  constituted  an  exception  to  that  gen- 
eral rule.  The  ring,  2  Hagg.,  2;  TheMulgrate, 
2  Hagg. ,  79.  Similar  remarks  were  also  made 
in  the  case  of  T/ui  Charlotte.  8  W.  Rob..  78,  and 
it  is  supposed  by  the  claimants  that  the  case  of 
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The  lAiBdy,  8  W.  Bob.,  64,  ts  an  authority  to 
the  same  effect;  but  the  question  whether  the 
owners  of  a  Teasel,  when  not  personally  engaged 
in  a  salvage  service,  wer»  entitled  to  a  stuvage 
compensation  for  assistance  rendered  in  the  case 
by  their  vessel  was  not  in  any  way  involved  in 
that  record. 

Examples  where  the  suit  for  salvage  was  pro- 
moted by  the  owners  of  the  salving  vessel  are 
quite  numerous,  in  cases  where  the  decisions 
were  made  before  our  judicial  system  was  or- 
ganized ;  and  it  was  expressly  determined  in  the 
case  of  The  Baidee,  1  Notes  of  Cases,  598,  that 
owners  were  by  no  means  unfit  persons  or  orig- 
inate suits  to  recover  compensation  for  salvage 
services.  Strong  doubts  are  entertained  whether 
the  court,  in  any  of  the  cases  before  referred 
to,  intended  to  decide  otherwise,  but  the  inquiry 
is  of  no  importance,  as  all  of  the  modern  de- 
cisions in  that  country  affirm  the  right  and  sup- 
port it  by  reasons  both  satisfactory  and  con- 
clusive.    The  Waterloo,  2  Dod.,  443. 

When  steamers  render  salvage  service  the 
court  held,  in  the  case  of  The  Kingaloek,  1 
Spinks,  267,  that  they  are  entitled  to  a  greater 
award  than  any  other  get  of  salvors  rendering 
the  same  service,  because  they  can  perform  such 
services,  owing  to  the  power  they  possess,  with 
much  greater  celerity  than  other  vessels,  and 
with  much  greater  safety  to  the  vessel  in  dan- 
ger, and  frequently  under  circumstances  in 
which  no  other  assistance  could  be  effectual. 
Consequently,  the  court  having  cognizance  of 
such  cases  looks  with  favor  on  the  exertions  of 
steamers  in  assisting  vessels  in  peril,  as  they 
can  render  such  assistance  with  greater  prompti- 
tude and  with  much  more  effect  than  vessels 
propelled  in  any  other  way.  TJie  Alfen,  Swab. , 
190;  The  Mary  Atitu.  9  Irish  Jur.  (N.  8.),  60; 
7%e  Raike$,  1  Hagg.,  246;  TTie  Merchant,  8 
Haeg.,  401;  The  Perth,  8  Hagg.,  416. 

lleported  cases  where  the  suits  for  salvage 
were  promoted  by  the  owners  of  steam  vessels, 
and  in  many  cases  by  the  owners  of  steamers 
built  for  the  special  purpose  of  rendering  such 
services,  and  devoted  exclusively  to  that  partic- 
ular employment,  are  very  numerous  in  the  re- 
ports of  decisions  in  admiralty  published  within 
Uie  last  twenty  years.  Indeed  they  have  been 
multiplied  to  such  an  extent  within  that  period 
that  it  would  be  a  useless  task  to  attempt  to  do 
more  than  to  refer  to  one  or  two  of  a  class  as 
examples  to  illustrate  the  course  of  modern  de- 
cisions upon  the  subject,  but  it  may  not  be  out 
of  place  to  remark  that  many  others  to  the  same 
effect  will  be  found  in  the  very  volumes  from 
which  the  citations  here  made  have  been  se- 
lected. 

Take,  for  example,  the  case  of  The  Albion,  1 
Lush.,  'Z82,  in  which  the  sum  of  £850  was 
awarded  to  the  owners.  ITte  Saratoga,  1  Lush., 
318.  in  which  the  sum  of  £600  was  awarded, 
and  it  was  wholly  given  to  the  steam  tug.  The 
True  Blue,  4  Moore  (P.  C.  N.  S.).  96,  in  which 
the  suit  was  promoted  by  the  owners,  master 
and  crew  of  a  steamship,  and  the  sum  of  £500 
was  awarded  to  the  libelants. 

Some  discussion  took  place  at  the  bar,  in  the 
case  of  The  Abercrombie,  4  Moore  (P.  C.  N.  8.), 
880,  as  to  the  relative  claims  of  the  owners  of 
ships,  and  of  the  masters  and  crews  of  the  same, 
but  the  court  said  that  the  discussion  was  un- 
necessary, because  the  rights  of  such  parties 
SeeSWAU^ 


were  so  constantly  under  consideration  that  the 
principles  regulating  the  distribution  of  salvage 
in  such  cases  were  so  well  understood,  that  the 
only  difficulty  that  ever  arises  is  in  ascertaining 
the  facts  so  as  to  be  able  to  apply  the  principles 
to  the  particular  case. 

Services  were  rendered  to  a  sailing  vessel  in 
the  case  of  The  WhiUStar,  1  Adm.  &  Eccl.,  71, 
and  suitable  remuneration  for  the  services  hav- 
ing been  refused,  the  owners,  master  and  crew 
instituted  a  salvage  suit  against  the  salved  ves- 
sel and  her  cargo,  whereupon  the  owners  of  the 
salved  property  appeared  and  pleaded  that  the 
services  had  been  rendered  under  an  agreement, 
but  it  appearing  that  the  undertaking  was  at- 
tended with  greater  difficulty  and  danger  than 
the  parties  supposed  at  the  time  the  agreement 
was  made,  the  court  held  that  the  libelants 
were  entitled  to  recover  a  certain  sum  beyond 
that  tendered  under  the  agreement. 

So  where  salvage  compensation  was  claimed 
by  the  master,  owners  and  crews  of  six  luggers, 
a  cutter,  and  a  lifeboat,  the  court  sustained  the 
libel  and  awarded  a  sum  equal  to  one  third  of 
the  salved  property,  including  the  ship  as  well 
as  the  cargo.  The  Cargo  ex  Venue,  Law.  Rep., 
1  Adm.  &  Eccl.,  50. 

Proceeding  in  salvage  were  instituted  in  the 
case  of  T?ie  Ganova,  Law  Rep.,  1  Adm.  &£ccl, 
54,  by  the  owners  and  crew  of  a  steam  tug,  for 
services  rendered  in  towing  the  vessel  from  a 
place  of  danger  to  her  dock  in  her  port  of  des- 
tination, but  it  appearing  that  there  was  an 
agreement  to  do  the  work  for  an  agreed  price, 
the  court  declined  to  allow  any  salvage  com- 
pensation. 

Modem  text  writers,  without  an  exception,  up- 
hold the  right  of  the  owners  of  ships  and  ves- 
sels, whether  propelled  by  steam  or  otherwise, 
to  claim  salvage  compensation  when  such  serv- 
ices are  rendered  by  their  vessels,  whether  they 
are  present  or  absent  at  the  time  the  service  is 
performed ;  and  the  author  of  the  bktest  work 
published  upon  the  subject  states  that  one  tenth 
of  all  the  salvage  awards  collated  in  the  Digest 
of  the  Decisions  in  Admiralty  by  the  English 
courts  are  to  owners  and  vessels,  boats,  tugs 
and  steamers.  Assuming  his  estimate  to  be  cor- 
rect, it  appears  that  thirty-five  cases  collated  in 
that  work  recognize  owners  as  salvors,  and 
twenty -five  the  vessels  themselves  as  entitled  to 
such  compensation.  Roberts,  Adm.,  108;  3 
Pritoh.  Dig.,  727  to  909;  2  Pars.,  Ship.,  277. 
278;  ne  Blaireau,  2  Ctanch,  269;  The  Ewbank, 
1  Sumn.,  426. 

Owners  of  the  salving  vessel,  says  MacLach- 
lan,  are  entitled  to  remuneration,  in  the  nature 
of  salvage,  in  addition  to  expenses,  when  they 
show  actual  loss  suffered,  or  risk  in  respect  to 
their  property  encountered  in  the  service,  but 
charterers  are  not  in  the  same  position  unless 
there  is  a  stipulation  giving  them  the  control 
and  benefit  of  the  salvage,  or  unless  the  vessel 
is  chartered  and  sailed  on  their  responsibility. 
MacL.  Ship.,  529;  Maude  &  P.,  Ship.,  428;  Ab- 
bott, Ship.,  571. 

Under  ordinary  circiunstances  the  owners  of 
the  ship  which  rendered  the  service  are  al- 
lowed one  third  of  the  amount  awarded  as  sal- 
vage compensation,  but  they  are  sometimes 
allowed  much  more  where  the  salvage  service 
was  of  a  character  to  expose  the  ship  to  peculiar 
danger,  especially  if  she  was  a  steamer  of  large 
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size  and  of  great  value.  3  Pars.,  ^hip.,  299; 
The  Waterloo,  Blatchf.  &  H..  114;  The  Ruing 
Sun,  1  Ware.  385;  fhe  Beulah,  1 W.  Rob.,  477; 
The  MoHin.  Luther,  8wab.,  287;  The  Enchant 
re*t,  1  Lush..  96;  The  Splendid,  2  Mar.  Law 
Cases,  216;  The  K  Hooper,  8  8umn.,  578. 

Suppose  it  to  be  conraded  that  the  owners  of 
a  Tcssel  may  promote  a  suit  for  salvage  and 
that  they  may  be  entitled  to  a  salvage  compen- 
sation, still  the  claimants  insist  that  the  libel  in 
this  case  does  not  come  within  the  operation  of 
that  rule  of  pleading,  as  the  libelants  are  a  Cor- 
poration, but  they  assign  no  reasons  in  support 
of  the  proposition,  which,  if  adopted  and  held 
to  be  sound,  would  not  also  require  the  court 
to  hold  that  the  owners  of  vessels  are  not  enti- 
tled to  salvage  compensation,  and  are  not  com- 
petent to  promote  a  salvage  suit,  which  cannot 
be  admitted. 

Corporations,  it  is  said,  are  not  entitled  to 
salvage  remuneration,  because  no  party,  as  the 
argument  is,  can  be  so  entitled  except  such  as 
actually  engages  in  rendering  the  salvage  serv- 
ice; but  if  that  is  the  reason  for  denying  such 
compensation  to  corporations,  then  it  is  clear 
that  theowners  of  vessels  must  also  be  excluded 
from  participating  in  any  such  reward,  as  they 
seldom  or  never  navigate  their  own  ships.  The 
B-irk  Edvrin,  1  Cliff.,  326. 

Remuneration  for  salvage  service  is  awarded 
to  the  owners  of  vessels,  not  because  they  are 
present,  or  supposed  to  be  present  when  the 
service  is  rendered,  but  on  account  of  the  dan- 
ger to  which  the  service  exposes  their  property 
and  the  risk  which  they  run  of  loss  in  suffering 
their  vessels  to  engage  in  such  perilous  under- 
takings; and  if  that  is  the  legal  foundation  of 
their  claim  it  ^  difficult  to  perceive  any  reason 
why  the  same  rule  should  not  be  applied  to  cor- 
porations as  the  owner  of  ships  and  vessels  sim- 
ilarly employed  and  exposed. 

No  satisfactory  reason  for  such  a  discrimina- 
tion can  be  given,  because  it  is  believed  that 
the  two  cases  are  precisely  analogous.  But  the 
question  is  hardly  an  open  one  in  this  court, 
as  will  appear  by  an  attentive  examination  of 
the  case  of  The  Idand  City,  which  was  elabor- 
ately argued  by  able  counsel,  and  very  care- 
fully considered  by  the  court. 

lliree  libels  were  filed  against  the  bark  in  that 
case  in  the  district  court,  but  the  district  judge 
being  concerned  in  interest,  the  tliree  records 
were  removed  into  the  circuit  court.  By  the 
original  record  it  appears  that  one  of  the  libels 
was  filed  by  the  owners  of  the  steamer  Western 
Port;  another  in  behalf  of  the  steam  tug  R.  B. 
Forbes,  which  was  owned  by  an  incorporated 
company,  and  the  third  by  persons  on  board 
the  schooner  Kensington. 

Sole  salvage  was  claimed  by  the  owners  of 
The  Western  Port,  and  they  denied  that  any- 
thing should  be  awarded  to  the  steam  tug,  but 
the  circuit  judge  held  otherwise ;  and  having  de- 
termined that  the  property  saved  ought  justly 
to  pay  the  sum  of  $13,000  to  all  concerned, 
awarded  $5,200  of  that  amount  to  the  owners 
of  the  steam  tug.  The  Inland  Oity.X  Cliff.,  210, 
219,  221. 

Dissatisfied  with  the  decree  of  distribution, 
the  owners  of  The  Western  Port  appealed  to 
this  court.  Even  a  slight  examination  of  the 
decree  in  the  case  will  &am  that  the  appeal  in- 
volved the  whole  question  under  consiaeration, 
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but  this  court  affirmed  the  decree  of  the  circuit 
court,  which  in  effect  established  the  rule  tlitt 
the  owners  of  ships, whether  individuals  or  cor- 
porations, may  promote  a  salvage  suit,  and  are 
entitled,  in  a  proper  case,  to  salvage  remunera- 
tion. The  Idand  OOy,  1  Black.  131  [66  U.  8.. 
XVIL,  70]. 

Prior  to  that  time  the  same  point  had  been  de- 
cided by  the  late  Chief  Juitiee  and  two  of  the 
associatejusticee  of  (his  court  as  then  consti- 
tuted. The  OaroUne,  6  Am  L.  R^.,  228;  T%e 
Independence,  i  Curl. ,  851;  The  WUtiam  Penn, 
1  Am.  L.  Reg.,  584. 

Certain  unreport^  decisions  of  the  district 
judg^  are  referred  to  where  a  contrary  doc- 
trine is  held,  but  they  appear  to  overlook  the 
fact  that  vessels  disabled,  or  otherwise  in  need 
of  assistance  from  the  shore,  depend,  every- 
where at  this  time  on  our  coast,  almost  entirely 
upon  steam  tugs,  constructed  and  equipped  for 
the  purpose,  and  whose  business  it  u  to  be  al- 
ways ready  and  at  command  whenever  assist- 
ance is  required.  Such  steamers  are  generally 
owned  by  incorporated  companies,  and  having 
been  built  and  e<iuipped  for  the  purpose,  and 
being  manned  with  officers  and  seamen  having 
the  requisite  experience  and  skill,  the  interests 
of  commerce  cannot  safely  dispense  with  thdr 
services.     The  Psrth,  8  Hagg.,  416. 

Considerations  of  the  character  suggested 
seem  also  to  have  induced  the  admiralty  courts 
of  England  to  adopt  principles  of  adjudication 
and  rules  of  practice  consistent  with  the  em- 
ployment of  these  comparatively  new  and  ef- 
fective instruments  of  relief  in  cases  of  disas- 
ters upon  the  seas.  Reference  is  made  to  a  few 
cases  as  establishing  that  proposition,  and  to 
show  that  the  course  of  decision  in  the  two 
countries  is  entirely  coincident  in  every  partica- 
lar  involved  in  this  record.  The  PeHeUi.  1  B. 
&  Lush.,  80. 

Claim  in  that  case  was  made  for  a  salvage 
compen8ation,and  the  suit  was  instituted  by  the 
Liverpool  Steam  Tug  Coinpany.  Assistance  in 
the  case  of  Tli^  Paul,  Law  Rep. ,  1  Adm.  &  EkaeL. 
57,  was  rendered  to  a  ship  and  her  cargo,  snd 
the  salvage  suit  was  commenced  and  prosecuted 
by  the  Anglo  Egyptian  Steam  Navigation  Com- 
pany. Libelants  in  the  case  of  Tlte  Collier,  Law 
Rep.,  1  Adm.  &  Eccl.,  83.  were  the  Brighton 
Railway  Company  as  owner  of  the  steamship 
Lyons,  and  the  master  and  crew,  and  the  Ubd 
was  sustained.  The  Minnehaha.  1  Lush..  335: 
The  AnnapoUt,  1  B.  &  Lush.,  355:  The  Pisnea 
eola,  1  B.  &  Lush..  806;  The  PutOier,  1  B.  & 
Lush.,  841,  349;  The  BarOey,  Swab.,  198:  The 
OaUUia.  Swab.,  849. 

II.  Next  proposition  of  the  claimants  is  that 
the  libelants,  even  if  they  may  be  regarded  as 
salvors,  were  not  the  sole  salvors  and,  ooose- 
qently,  that  the  decree  of  the  circuit  ooort 
ought  not  to  be  affirmed, as  it  would  not  be  a  bar 
to  a  subsequent  suit  for  the  same  services  if  in- 
stituted by  their  employit. 

Evidently  the  objection  is  in  the  natiu*  oC  • 
plea  in  abatement,  and  should  have  been  takw 
in  the  answer,  or  by  a  proper  exoepticm  fat  Um 
court  below.  Monition,  in  due  form, was  taRwl 
at  the  commencement  of  the  prooeediaga,i^lA 
was  a  notice  to  every  one  interested  toMMV 
and  show  cause,  if  any,  why  the  pnTerOKMRl 
libel  should  not  be  granted. 

Adjudged  cases,  besides  those  alna^f  4lllC 
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tie  quite  numerous,  where  salvage  suits  have 
been  instituted  in  the  name  of  the  ship  or  of 
ilie  owners,  without  any  allegation  that  the  suit 
was  prosecuted  for  the  benefit  of  the  master  and 
crew,  and  no  case  is  referred  to  where  it  has 
been  lield  that  the  claimants,  even  in  the  court 
of  original  jurisdiction,  can  abate  the  suit  on 
that  account.  All  persons  interested  may  ap- 
pear, on  the  return  of  the  monition,  and  become 
parties  to  the  suit,  or,  by  some  proper  proceed- 
ing, have  their  rights  adjudicated:  and  m  manv 
cases,  even  after  the  decree  upon  the  merits  is 
pronounced,  they  may  appear  at  any  time  be- 
fore the  fund  is  distributed  and  claim  any  in- 
terest ther  may  have  in  the  proceeds  of  the 
property  libeled,  if  any,  in  the  registry  of  the 
court;  but  it  is (^uite  clear  that  the  claimants  in 
this  record  are  m  no  condition  to  present  for 
decision  any  such  question  as  that  involved  in 
the  propoaition  under  consideration. 

in.  If  the  defense  is  not  sustained  on  that 
ground,  then  the  claimants  contend  that  the 
services  rendered  were  not  salvage  services, 
because,  as  they  allege,  they  were  rendered  un- 
der an  agreement  for  a  fixed  sum. 

Three  answers  may  be  given  to  that  proposi- 
tion, each  of  which  is  sumcient  to  show  that  it 
cannot  be  sustained:  (I)  No  such  defense  is 
set  up  in  the  answer.  (3)  Nothing  was  ever 
paid  or  tendered  to  the  libelants  for  that  part 
of  their  claim  now  in  controversy,  and  it  is  well 
settled  law  that  an  agreement  of  the  kind  sug- 
gested is  no  defense  to  a  meritorious  claim  for 
salvage,  unless  it  is  set  up  in  the  answer  with 
10  averment  of  tender  or  payment.  Such  an 
agreement  does  not  alter  the  character  of  the 
service  rendered,  so  that  if  it  was  in  fact  a  sal- 
vage service,  it  is  none  the  lees  so  because  the 
compensation  to  be  received  is  regulated  by  the 
terms  of  an  agreement  between  the  master  of 
the  ship  or  the  owners  of  the  salved  property. 
Its  Bmuiout,  1  Sumn.,  210. 

Defenses  in  salvage  suits,  as  well  as  in  other 
snits  in  admiralty,  must  be  set  up  in  the  an- 
swer, and  if  not,  and  the  services  proved  were 
salvage  services,  the  libelants  must  prevail. 
Tke  Botton,  1  Sumn.,  328.  Agreements  of  the 
kind  suggested  ought  certainly  to  be  set  up  in 
the  answer,  as  it  is  not  every  agreement  which 
win  have  the  effect  to  diminish  a  claim  for  sal- 
vage compensation.  On  the  contrary,  the  rule 
is  that  nettling  short  of  a  contract  to  pay  a 
given  sum  for  the  services  to  be  rendered,  or 
a  binding  engagement  to  pay  at  all  events, 
whether  successful  or  unsuccessful  in  the  en- 
terprise, will  operate  as  a  bar  to  a  meritorious 
diim  fur  sulvago.  The  Vensailles,\Qan.,iS6; 
The  LuihingUyn.  7  Notes  of  Cases,  361 ;  The  Oen- 
t«non,  1  Ware,  477;  The  Foster,  Abb.  Adm., 
222;  The  Whitaker,  1  Sprague,  283;  The  Susan, 
li.,  503;  Parsons,  Ship..  275;  The  PlumUm, 
Law  Rep..  1  Adm.  &  Eccl.,  61;  The  WhiU 
Btar,  1  Ad.  <fc  E.,  70;  The  Saratoga,  1  Lush., 
»1;  McL.,  Ship.,  531 ;  The  John  Shaw,  1  Cliff., 
286. 

(3)  But  if  the  agreement  had  been  set  up  in 
the  answer,  it  would  constitute  no  defense,  as 
by  the  terms  of  the  instrument  the  libelants 
were  not  to  receive  any  compensation  what- 
ever, or  be  entitled  to  any  lien  upon  the  prop- 
erty, unless  the  materials  and  machinery  were 
tabstanually  saved,  so  that  it  is  clear  that  the 
compensation  was  not  to  be  paid  at  all  events. 
Bee  8  Wall.  U.  S.,  Book  19. 


IV.  Discussion  as  to  the  amount  allowed  in 
the  decree  is  hardly  necessary,  as  it  is  clear 
that  it  does  not  much  exceed  the  amount  the 
claimants  agreed  to  pay  for  the  services,  in  case 
the  libelants  were  successful  in  raising  the  ship 
and  in  saving  the  materials  intendeid  for  the 
construction  of  the  monitor  and  her  armament. 

Attempt  was  made  by  the  agent  of  the  un- 
derwriters, at  great  expense,  to  pump  out  the 
ship,  as  before  explained,  but  the  record  shows 
that  he  was  unsuccessful,  although  the  men 
engaged  in  the  attempt  were  under  the  super- 
intendence of  one  of  the  claimants.  Expensive 
preparations  became  necessary  before  they  could 
commence  pumping,  and  in  the  course  of  those 
arrangements  they  were  obliged  to  cut  open- 
ings in  the  decks,  and  through  those  openings 
they  took  out  sixty  or  seventy  tons  of  the  cargo, 
but  the  attempt  to  pump  out  the  ship  proved 
an  utter  failure,  from  the  intrinsic  impractica- 
bility of  raising  the  vessel  by  that  plan. 

Next  attempt  by  that  party  was  to  lift  the 
vessel,  with  the  cargo  on  board,  by  means  of 
chains ;  but  the  scheme  as  projected  proved  to 
be  impracticable,  as  the  bottom  of  the  dock 
where  the  ship  sunk  was  solid  rock,  and  the 
divers  found  it  impossible  to  get  the  chains  un- 
der the  vessel.  Efforts  of  a  similar  character 
were  continued  by  the  agent  of  the  under- 
writers until  he  expended  f38,000  in  gold,  but 
all  his  efforts  to  raise  the  ship  or  save  the 
cargo,  except  the  fractional  part  before  men- 
tioned, were  wholly  unsuccessful. 

Complete  success  attended  the  efforts  of  the 
libelants,  as  is  admitted  by  the  claimants  in 
their  answer. 

When  the  property  in  question  was  insured, 
it  was  valued  at  $400,000,  for  which  policies 
were  granted  by  the  underwriters  for  the  sum 
of  i3£),000;  and  under  the  contract  between 
the  claimants  and  the  libelants  they  adopted 
the  same  valuation.  Of  that  sum  $60,000  was 
uninsured,  and  $16,000  of  the  amount  insured 
was  never  paid,  and  the  record  shows  that  the 
whole  of  the  property  on  board,  when  the  agent 
of  the  libelants  took  possession  of  the  wreck, 
was  rescued  from  imminent  peril  and  was  de- 
livered to  the  claimants  or  their  order. 

Difficulties  almost  unexampled  attended  the 
undertaking,  and  the  divers,  in  taking  out  the 
cargo  to  lighten  the  ship  so  that  she  could  be 
raiwd  and  secured,  were  exposed  to  great  dan- 
ger. Expenses  were  incurred  by  the  libelants 
exceeding  $60,000  in  rescuing  and  saving  the 
property,  including  moneys  paid  out  ana  loss 
of  apparatus  and  machinery.  Considering  the 
skill  required  to  perform  the  work,  and  the  ex- 
pense incurred,  and  the  time  and  labor  spent 
in  completing  the  enterprise,  the  court  is  not 
satisflea  that  the  amount  awarded  is  excess- 
ive. 

Appellate  courts  are  reluctant  to  diaturb  an 
awara  for  salvage,  on  the  ground  that  the  sub- 
ordinate court  gave  too  large  a  sum  to  the  sal- 
vors, unless  they  are  clearly  satisfied  that  the 
court  below  made  an  exorbitant  estimate  of 
their  services.  The  PimUer,  1  B.  &  Lush. ,  360 ; 
H(^ri  V.  Drogan,  10  Pet.,  119. 

Judge  Story  said,  in  the  case  of  Sobart  v. 
Drogan  {supra),  that  "The  court  is  not  in 
the  habit  of  reversing  such  decrees  as  to  the 
amount  of  salvage,  unless  upon  some  clear  and 
palpable  mistake  or  gross  over-allowance  of  the 
26  Mi 
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court  below.  The  True  Blue,  4  Moo.  (P.  C, 
N.  S.),  101;  The  Emulous,  1  Sumn.,  214. 

Evidence  to  Bhow  any  sncb  errora  in  the  case 
is  entirely  wanting,  and  in  view  of  the  whole 
record,  the  court  is  of  the  opinion  that  the  de- 
cree of  the  Circuit  Court  is  correct. 

Decree  afirmed,  with  eo$t». 


ated-lO  WaU.,  12. 18 ;  101 U.  S. 
2  HUKbes,  42 :  6  Hutrbea,  128, 337, 3 
T  Blatobf.,  240;  2  Low..  805,  NB. 


800:  106  U.S.. am; 
iO;lBro.,  216,371; 


JOSHUA  BARRELL,  Appi., 

9. 

THE  PROPELLER  MOHAWK,  Tra  Wkbt- 
BRN  Transpobtation  Compaht,  Claimant. 
(See  S.  C. "  PropeUer  Mohawk,"  8  Wall.,  168-163.) 

Aeeeptanee  of  goods  diseharges  carrier — abanr 
donmentr— exception  in  bQlof  ladiny. 

If  the  shipper  of  eoods  voluotarilr  accepts  the 
groods  at  the  place  of  disaster  to  the  vessel,  such  ac- 
ceptance terminates  the  voyage  and  all  responsibil- 
Itjr  of  the  carrier,  and  the  master  Is  entitled  to 
fretsbt  pro  rata  ttinerts. 

Tnis  rule  applies  in  case  the  ship  is  disabled  or 
prevented  from  forwarding  t  hem  to  the  port  of  des- 
tination, by  a  peril  or  accldeat  not  within  the  ex- 
oeptloo  la  the  bill  of  lading. 

The  proofs  of  the  acceptance  of  the  goods  at  the 
Intermediate  port.  In  order  to  operate  as  a  discharge 
of  the  vessel,  should  be  cleur  and  satisfactory. 

It  should  appear  that  the  acceptance  was  Intended 
as  a  discbarge  of  the  vessel  and  owner  from  any 
further  responsibility,  by  which  the  original  con- 
tract in  the  bill  of  lading  was  resdnded. 

The  above  rules  applied  to  an  insurance  company 
to  which  property  oamaKod  bad  been  abandoned, 
after  disaster  to  the  vessel. 

The  explosion  of  a  steam  boiler  Is  not  a  peril  with- 
in the  exception  of  dangers  of  navigation  In  the 
bUl  of  lading. 

[No.  168.] 
Argued  Oct.  SO,  1869.      Decided  Nov.  16, 1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Statee  for  the  Korthem  District  of  Illi- 
nois. 

Two  litiels  in  admlrality  were  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  by  the  appellant,  to  re- 
cover damages  for  non-delivery  of  a  certain  car- 
go of  wheat.  The  court  dismissed  both  libels ; 
whereupon  the  libelants  took  appeals  tolhecir- 
cuit  court,  wherein  the  said  cases  were  consoli- 
dated, and  an  amended  libel  filed  by  thep/esent 
appellant.  The  circuit  court  having  dismissed 
tibie  amended  libel,  the  libelant  took  an  appeal 
to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Robert  Bea  and  Samuel  W.  Fuller, 
for  appeUant: 

1.  Theezplosionof  the  boiler  of  The  Mohawk 
was  the  immediate  cause  of  the  loss,  and  was 
not  a  danger  of  navigation  within  the  exception 
of  the  bUl  of  lading,  and  the  carrier  is,  there- 
fore, liable  for  the  damages  caused  by  such  ex- 
plosion. 

"Perils  of  the  sea  denote  natural  accidents 
peculiar  to  that  element,  which  do  not  happen 


KoTB.— .diNindonment.  See,  note  to  Pennock  v. 
Dialcwuc,  27  n.  8.  (2  Pet.),  1.  Abandonment ;  what 
is;  effect  of;  when  insured  may  abandon:  not 
bound  to  abandon.  See,  )iot«  to  Bradley  v.  tfary- 
lancl  Ins.  Co.,  37  U.  S.  (12  Pet.),  878. 
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by  the  intervention  of  man,  nor  are  to  be  pre- 
vented by  human  prudence." 

"It  is  a  loes  happening  in  spite  of  all  human 
effort  and  sagacity." 

8  Kent.,  216;  Story,  Bail.  (ed.  1863).  sees. 
Sll,  520;  The  Beeside,  2  Sumn.,  567;  Oarrisoa 
V.  Memphis  Ins.  Co.,  19  How.,  812  (60  U.  B.. 
XV..  656);  Bum^  v.  Cotton  Co.,  24  How..  88S 
(65  U.  S.,  XVL,699). 

In  the  case  last  cited,  the  loes  was  caused  by 
the  explosion  of  a  steam  boiler.  The  case  was 
first  heard  in  the  District  Court  of  Massachu- 
setts, and  reported  under  the  name  of  The  Bd- 
win,  1  Sprague,  477,  and  must  be  regarded  as 
decisive  of  the  question  in  this  court. 

7f.  J.  Nav.  Co.  V.  Mereh.  Bk.,  6  How.,  844; 
Ang.  Car.,  sec.  166  (ed.  1868);  Marshy.  BlgAe. 
1  McCord,  360;  Jones  v.  PUehmr  ACo.,i  Stew. 
&  P.,  155;  Backhouse  v.  Sneed,  1  Murphey ,  178. 

2.  There  having  been  an  abandonment  of  the 
cargo  to  the  under  writer — the  Buffalo  Mut  loa. 
Co., — the  latter  was  subrogated  to  the  rights  of 
the  shipper  against  the  respondent,  and  might 
maintam  any  appropriate  action  in  admiralty, 
recover  damages  for  the  loss,  either  in  its  own 
name  or  that  of  the  owners  of  the  cargo. 

2  Pars.  Mar.  L..  872;  The  MontieeUoy.  MotU- 
son,  17  How.,  155  (58  U.  8..  XV.,  70);  Garri- 
son V.  Memphislns.  Co.,  19 How.,  317  (60 U.  S., 
XV.,  658);  1^  Ann  C.  Pratt,  1  Curt,  848. 

In  the  present  case,  the  suits  were  begun  in 
the  names  of  the  owners  of  the  cargo,  and  after 
they  had  appealed  to  the  circuit  court,  the  ap- 
pellant was  subrogated  to  their  rights  and  places, 
as  the  dominus  litis,  he  being  the  owner  of  the 
claim  by  purchase  and  assignment  from  the  in- 
surance company.  These  proceedings  were 
regular  and  warranted  by  the  84th  Admiralty 
Rule  of  this  court,  as  construed  and  applied  in 
the  two  cases  last  cited,  and  sanctions  by  ttie 
cases  of  NeweU  v.  Norton,  8  Wall.,  267  (70  U. 
8.,  XVIII.,  278). 

These  considerations  seem  to  withdraw  the 
case  from  all  effect  or  control  of  the  New  York 
Statutes  relating  to  assignments. 

3.  The  sale  of  the  cargo  on  the  St.  Clair  FlaU 
and  at  Detroit,  by  or  for  account  of,  the  under- 
writers, did  not  release  the  respondent  from  lia- 
bility for  the  damage  done  to  it  by  its  n^li- 
gence. 

The  acceptance  was  not  a  voluntary,  but  a 
compulsory  act,  to  save  the  most  of  the  dam- 
aged cargo  for  the  benefit  of  all  concerned. 

4.  The  real  controversy  here  is  not  about  the 
freight,  but  whether  if  the  respondent  had  oc- 
casioned a  loes  to  the  owners  of  the  wheat,  its 
claim  for  damages  was  waived  or  discharged 
bv  the  sale  of  Uie  damaged  cargo,  under  the 
circumstances  shown  in  the  record. 

1  Pars.  Mar.  L.,  167;  The  Ann  D.  Biehardson, 
I  Abb.  Adm..  499;  Mi^on  y.  Lord.  1  Blatchf.. 
854;  VUerboom  v.  Chapman,  18  Mees.  &  W.. 
28Oandn0(«to  Amer.  ed..  240;  Abb.  Ship..  480. 
Marg. ;  Sogers  v.  West,  9  Ind.,  400;  Chit.  Car., 
200,  et  seq.,  marg.  p.  and  notes;  Ang.  Car.,  seoa. 
407,  St  seq.;  amj/thv.  Wright,  15  Barb.,  61;  At- 
lanOe  Ins.  Co.  v.  Bird,  2  Bos.  195 ;  INehartbe»  ▼. 
Young, as  Pa..  169;  The  Nathaniel  Hoofir.tt 
8umn.,550;  Cazev.  Bait.  Ins.  a>.,7Craiidi.l 

5.  The  assignment  to  Barrell  was 
stantially,  if  not  technically,  by  the 

or  Executive  Committee  of  the  Buffalo  . 

Ins.  Co.,  and  none  but  the  corporaiioB  orlNl 


Digitized  by 


Google 


iflta 


Babkbll  v.  Tbs  Mohawk. 


168-168 


ito^holden  or  creditors,  can  impeach  a  trans- 
1a  of  property  by  the  corporation,  for  the  want 
of  the  previous  action  of  the  Board  of  Direct- 
on,  and  then  only  by  direct  action  brought  for 
tbatporpoee. 

Bno  Y.  Gooke.  10  N.  Y.,  66;  Warner  ▼.  Cha/p- 
peA.  its  Barb.,  W9;Etv)eU\.  .Do(^«,  83  Barb  ,836. 

lo  ienoraooe  of  the  fact  that  the  boiler  es- 
ploded.  tlie  insurance  company  sold,  for  |3,800 
or  |3,M0,  to  the  appellant,  a  claim  which  is  re- 
nided  as  worthless,  and  after  suits  had  been 
brought  in  the  name  of  the  owners  of  the  cargo, 
the  court,  for  economy  and  convenience,  al- 
lowed the  two  suits  to  be  consolidated,  and  the 
real  owner  of  the  claim  to  be  admitted  to  prose- 
cute the  suit.  In  this  there  was  nothing  unlaw- 
ful nor  champertous;  nothing  but  what  was 
■uctiinied  in  Cobb  v.  Howard,  3  Blatcbf.,  524, 
sad  in  tiie  case  of  The  Monticello  v.  MaUimn, 
npra. 

Mr.  C.  Beekwlth,  for  appellee: 

1.  As  to  Barren's  standing  in  court. 

The  right  of  action  was  in  the  insurers,  and 
ngt  in  the  original  lil)elant,  at  the  time  the  libek 
were  filed  in  the  district  court. 

The  order  of  subrogation  gave  Barrel  1  no  bet- 
ter right  to  prosecute  the  suits  tfaantheoriginal 
libelant  had;  which  was  no  right  whatever. 

The  only  party  to  bring  suit  could  not  for  the 
fint  time  be  brought  before  the  circuit  court  by 
imendment  on  appeal.  His  interest,  as  assignee 
of  ttie  insurers,  was  not  brought  before  the  cir- 
cuit court  in  such  manner  as  to  permit  a  decree 
in  his  favor.  Hoiuenum  v.  7%e  North  Carolina, 
15  Pet,  49. 

All  rights,  claims  and  interests  which  are  in- 
ditMluluy  connected  with  the  property  insured, 
pass  to  the  insurers  by  an  abandonment  of  the 
property,  eo  far  as  the  same  belonged  to  Iheas- 
•oied,  and  to  the  extent  of  the  interest  covered 
by  the  policy. 

2  Pars.  Mar.  Ins.,  194-196.  and  cases  there 
died. 

Barrell's  s'anding  in  court  is  that  of  a  volun- 
teer purchi*  jf(  ana  prosecuting  a  claim  which 
hi;  alleged  aasignor  declined  to  prosecute  or  in- 
sist upon;  and  indeed,  the  extent  and  nature  of 
which,  as  now  set  forth,  appear  not  to  have 
been  known  to  the  insurers  at  the  time  of  the 
sllcgtd  assignment  nor  until  long  after.  The 
iaignmeDt  savors  of  maintenance;  the  right 
thereunder  is  claimed  by  a  volunteer;  and  in  a 
court  of  equity  the  appellant  would  not,  for 
these  reasons,  be  entitled  to  relief. 

Ward  v.  Van  Bokkelen.  3  Paige,  389;  The 
Ann  U.  Pratt.  1  Curt.,  812. 

2.  But  if  Barren,  as  assignee  of  the  insurers, 
is  proi>;rly  in  court,  still  the  merits  of  the  case 
tr-  ;"  i-rst  lilm. 

',.' .  ^  .•  "l  the  insurers  he  makes  two  claims: 
<«'  1  u  .-lave  damages  for  injury  to  the  cargo 
i-t  (be  nnking  of  the  propeller. 

(i)  To  have  the  1,1(X)  bushels  retained  by  the 

pfiifidler,  or  the  value,  upon  paying  the  freight 

oHiiad  oa  that  parcel  only. 

t,  Tbe  amxllee,  if  without  fault, is  protected 

\  the  flnt  claim  by  the  bill  of  lading,  ex- 

:  it  in  cases  of  injury,  from  dangers  of 


Ik  (Us  case,  the  immediate  cause  of  damage 
WHthBalsking  of  the  vessel;  the  vessel  was 
■Mklgr  the  explosion  of  its  boiler;  the  boiler 
f^lloilfd  in  an  effort  to  set  afloat  the  grounded 


vessel ;  and  the  vessel  was  grounded  in  the  chan- 
nel of  the  St.  Clair  Flats,  without  fault  of  its 
officers  or  men. 

By  the  stipulations  of  the  i>arties,  as  well  as 
by  appellant's  libel,  it  is  admitted  that  the  pro- 
peller left  port  in  good  and  seaworthy  condi- 
tion. Tiie  appellant  is  bound  by  his  admission, 
and  cannot,  as  the  evidence  stands,  dispute  that 
tbe  boiler  was  in  good  condition.  ParJUt  v. 
Thompton,  13  Mees.  &  W.,  892. 

4.  'The  appellee  resists  the  second  claim  of  the 
appellant,  on  the  ground  that  it  is  entitled  to 
retain  1,100  bushels  wheat,  not  only  for  the 
freight  due  thereon,  but  for  so  much  pro  rata 
of  the  freight  on  the  damaged  parcel  as  had 
been  earned  at  tbe  time  of  its  sale.  The  agents 
of  the  vessel  did  nothing  to  waive  right  to  the 
freight  pro  rata  earned  on  the  property  sold. 
Abb.  Ship.,  marg.,  484.  485,  and  notes  8th  ed. ; 
Fland.  Ship.,  sees.  55Z-5i5;  Smith  t.  Wright,  15 
Barb.,  61,  and  cases  there  cited. 

Mr.  Jtittiee  ITelBon  delivered  the  opinion  of 
tbe  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

Two  lil)el8  were  filed  in  the  district  court 
against  the  propeller — one  in  the  name  of  the 
Chicago  Marine  and  Fire  Insurance  Company, 
and  the  other  in  the  name  of  David  and  Ammie 
Dowse  and  others — to  recover  damages  for  the 
non  delivery  of  a  large  quantity  of  wheat  laden 
on  board  at  Chicago,  to  be  carried  to  Buffalo. 
After  hearing  proofs  and  the  arguments  of  coun- 
sel, the  district  court  dismi^ed  both  libels; 
whereupon  appeals  were  taken  to  the  circuit 
court. 

On  application  to  the  court  by  Joshua  Bar- 
rel!, stating  that  the  causes  had  l)een  consoli- 
dated in  the  district  court,  and  that  he  was  the 
real  party  in  interest,  having  purchased  the  sub- 
ject of  litigation  July  1, 1863,he  was  substituted 
as  libelant  in  the  suit.  Leave  was  also  given 
him  to  file  an  amended  libel.  As  no  question 
arises  on  the  pleading8,it  is  not  material  to  refer 
particularly  to  them.    The  case  is  this: 

The  propeller,  with  twenty  thousand  bushels 
of  wheat,  on  her  way  from  Chicago  to  Buffalo, 
grounded  on  the  St.  Clair  Flats,  about  thirty 
miles  above  Detroit;  and  in  her  efforts  to  got 
off,  the  boiler  exploded  and  the  greater  portion 
of  the  wheat  l>ecame  wet  and  damaged. 

Tbe  wheat  was  insured  in  the  Mutual  Insur- 
ance Company  of  Buffalo,  to  which,  on  being 
advised  by  the  master  of  the  loss,  the  shippers 
abandoned,  the  abandonment  accepted,  and  the 
insurance  money  paid.  Immediately  hereafter 
the  company  instructed  their  agent  at  Detroit 
to  take  possession  of  the  damaged  wheat,  and 
sell  it  as  it  lay  in  the  vessel  at  the  Flats;  all  of 
which  was  done  accordingly.  Afterwards,  the 
company  hearing  that  the  master  would  claim 
freight,  the  agent  was  directed  to  have  nothing 
to  do  with  it.  It  was  arranged,  however,  be- 
tween the  agent  and  the  master,  that  as  tbe  sale 
was  a  good  one,  it  should  stand  and  tbe  freight 
be  left  for  after  consideration.  All  but  one  thou- 
sand bushels  of  this  wheat  were  damaged;  the 
latter  quantity  was  forwarded  to  Buffalo  by  an- 
other vessel.  Tbe  insurance  company  demand- 
ed it  at  that  port,  offering  at  the  mme  time  to 
pay  the  freight  on  tliis  parcel,  and,  in  addition, 
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a  Bum  to  cover  any  general  average  charges ;  but 
the  carrier  refused  to  deliver  the  same  unless 
freight  was  paid  on  the  entire  shipment,  the 
damaged  as  well  as  the  sound  portion. 

The  insurance  company,  having  accepted  the 
abandonment  of  the  wheal  by  the  owner,  after 
the  disaster  to  the  vessel,  became  subrogated  to 
all  the  rights  of  the  shipper,  and  might  have 
left  the  reeponslbility  upon  the  master  to  reftt 
his  vessel,  or  procure  another,  and  forward  the 
wheat  to  its  port  of  delivery,  according  to  the 
contract  in  the  bill  of  lading.  The  vessel  could 
have  been  refitted  within  a  short  time;  and  this 
port  was  but  a  few  day's  navigation  from  the 
place  of  the  disaster.  Besides,  it  occurred  in  the 
track  of  vessels  from  Chicago,  and  other  ports 
on  the  upper  lakes,  and  there  could  have  been 
but  little  dl£Bcalty  in  procuring  the  shipment  in 
another  vessel. 

But  no  choice  was  left  to  the  master,  whether 
to  refit  his  vessel  or  send  on  the  cargo  in  an- 
other, or  to  communicate  with  his  owners,  who 
were  in  Buffalo,  as  to  the  proper  course  tp  be 
pursued.  The  second  day  after  the  disaster, 
me  agent  of  the  insurance  company  appeared 
with  instructions  to  take  possession  of  the 
damtwed  wheat,  and  sell  it  as  it  lay  in  the  ves- 
sel. Possession  was  given  up  accordingly,  and 
the  wheat  sold  on  the  same  day,  the  sale  per- 
fected, and  a  delivery  into  lighters  commenced 
to  the  purchaser.  After  this  the  company,  fear- 
ing that  the  master  would  charge  freight  upon 
Ihb  damaged  wheat,  countermanded  the  orig- 
inal order  to  sell,  unless  the  master  would  re- 
linquish it.  This  he  declined  to  do,  but  sug- 
gested to  the  agent  the  sale  was  a  favorable  one, 
and  that  the  question  of  freight  might  remain 
for  after  consideration ;  which  was  agreed  to. 

We  think  it  quite  clear  that  the  counter  order, 
not  to  sell,  came  too  late.  The  wheat  had  been 
turned  over  into  the  possession  of  the  agent, 
who  had  sold  it,  and  a  portion  had  been  de- 
livered from  the  vessel  to  the  purchaser.  The 
agent  had  received  complete  possession  and 
control  of  the  wheat,  and  thereby  rescinded 
the  contract  in  the  bill  of  lading  for  further 
shipment;  and  it  required  the  assent  of  both 
parties  to  revive  it.  This  counter  order,  how- 
ever, and  the  action  under  it,  are  significant  of 
the  intent  of  the  insurance  company  in  accept- 
ing the  delivery  of  the  wheat.  It  was  to  re- 
ceive the  possession  in  discharge  of  any  further 
responsibility  of  the  vessel.  The  only  thing  in 
controversy  was  the  claim  of  freight,  and,  un- 
doubtedly, if  the  counter  order  wid  not  been 
too  late,  unless  the  master  had  consented  to 
give  up  the  freight,  he  could  have  been  com- 
pelled to  forward  the  wheat  as  per  bill  of  lad- 
ug,  or  be  answerable  for  the  refusal  or  neglect. 

in  cases  where  the  disaster  happens  in  con- 
sequence of  one  of  the  perils  within  the  excep- 
tion in  the  bill  of  lading,  or  charter-party,  the 
only  responsibility  of  the  vessel  is  to  refit,  and 
forward  the  cargo,  or  the  portion  saved,  or  if 
that  is  impracticable,  to  forward  it  in  another 
vessel,  and  the  owner  is  then  entitled  to  freight. 
If  part  of  the  earn)  is  so  far  damaged  as  to  be 
unfit  to  be  carried  on,  the  master  may  sell  it  at 
the  intermediate  port,  as  the  agent  of  the  ship- 
per, for  whom  it  may  concern,  and  carry  on 
the  remainder.  In  this  class  of  cases  the  vessel 
is  only  responsible  for  carrying  on  the  cargo, 
being  exempt  from  any  damage  by  the  excep- 
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tion  in  the  contract  of  affreightment.  And  it 
is  perfectly  settled,  that  if  the  shipper  volun- 
tarily accepts  the  goods  at  the  place  of  the  dis- 
aster, or  at  any  intermediate  port,  such  accept- 
ance terminates  the  voyage  and  all  responsibil- 
ity of  the  carrier,  and  the  master  is  entitled  to 
freight  pro  rata  Uirurii.  Welch  v.  Htekt,  6 
Cow.,  804;  Abbott,  Ship.,  654-555,  and  note;  1 
Parsons.  Ship..  339,  n.  2;  /&.,  273;  M.  &  Pol- 
lock, Law  of  Shipp.,  289,  221. 

The  same  rule,  as  it  respects  the  effect  of  the 
voluntary  acceptance  of  the  goods  at  the  place 
of  the  disaster,  or  intermediate  port,  applies  in 
case  the  ship  is  disabled  or  prevented  from 
forwarding  them  to  the  port  of  deetination 
by  a  peril  or  accident  not  within  the  exception 
in  the  bill  of  lading.  Chgood  v.  Ororujio,  3 
Camp.,  471;  Liddard  v.  Lop«»,  10  East,  526; 
The  Newport,  Swab..  835,  848;  Abbott,  Shipp- 
ing, 452,  453-456;  Hadley  v.  Clarke.  8T.  R. 
259;  apenee  v.  Chodmek,  10  Q.  B.  (N.  8.), 
617. 

The  only  difference  between  the  cases  is,  that 
inasmuch  as,  in  the  latter,  the  vessel  is  respon- 
sible for  all  the  damages  that  have  resulted 
from  the  misfortune  to  the  cargo,  the  proofs  of 
the  acceptance  of  the  goods  at  the  intermediate 
port,  in  order  to  operate  as  a  discharge  of  the 
vessel,  should  be  clear  and  saUsfactory.  The 
mere  acceptance  in  such  cases,  and  nothing  else 
passing  between  the  parties,  ought  not  lo  pre- 
clude theshipperof  his  remedy.  Itshould  appear 
from  the  evidence  and  circumstances  attending 
the  transaction  that  the  ac<yptance  was  intend- 
ed as  a  discharge  of  the  vessel  and  owner  from 
any  further  responsibility — what  would  be 
equivalent  to  a  mutual  arrangement,  express  or 
implied,  by  which  the  original  contract  in  the 
bill  of  lading  was  rescinded.  The  ground  of 
the  exemption  from  responsibility  of  the  vessel, 
in  both  cases,  is  the  voluntary  acceptance  of 
of  the  goods  at  the  intermediate  port.  Apply- 
ing these  principles  to  the  present  case,  we 
think  the  court  can  come  to  but  one  result.  It 
falls  within  the  second  class  of  cases  above  re- 
ferred to,  as  the  explosion  of  the  boiler  was  not 
a  peril  within  the  exception  in  the  bill  of  lad- 
ing. BuUdey  v.  Naumkeag  Cotton  Co. ,  1  Clif- 
ford, 822,  324;  The  Edwin,  1  Bprague,  477;  24 
How.,  386  [85  U.  8.,  XVI.,  599]. 

The  acceptance,  as  we  have  already  seen, 
was  the  voluntary  act  of  the  insurance  com 
pany,  without  any  solicitation  or  interference 
on  the  part  of  the  master;  and  what  would 
seem  conclusive  of  the  intent  of  the  company 
in  the  transaction  is,  that  they  refused  to  bring 
a  suit  against  the  carrier  to  recover  for  ^e 
damaged  wheat,  although  urged  to  it  by  the 
parties  who  afterwards  took  an  assignment  of 
the  subject  of  liti^tion.  Some  $2,8(X>  was  paid 
for  a  claim  which,  if  real  and  substantial, 
amounted  to  $20,000. 

What  is  BtUl  further  evidence  of  the  under- 
standing of  the  insurance  company  of  the  effect 
of  the  acceptance  and  sale  is,  that  they  brought 
a  suit  to  recover  the  value  of  the  one  thousand 
one  hundred  bushels  of  sound  wheat  in  the 
Superior  Court  of  Buffalo  alone;  but  even  this 
was  subsequently  discontinued,  Thesuitinthe 
present  case  has  been  instituted  by  a  volunteer, 
on  a  speculation;  and  we  are  not  sorry  that, 
upon  the  application  of  the  principles  of  law 
governing  it,  the  experiment  must  fail. 
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Am  to  the  freight,  the  cases  we  have  above 
referred  to  establiah  that  the  master  Is  entitled 
to  freight  pro  rt^  itineris  in  all  case  where 
there  has  been  a"  oluntary  acceptance  of  the 
goods  at  the  gyt  of  disaster.  The  rate  is  to  be 
aicertaiDed  by  comparing  the  portion  of  the 
Toyage  performed  with  the  entire  length  of  it. 
IKent,  Com.,  280. 

Id  the  preaent  case  the  goods  were  carried 
something  more  than  half  the  distance ;  and, 
upon  the  facts  as  admitted  in  the  record,  the 
freight  would  exceed  the  value  of  the  one  thou- 
sand and  one  hundred  bushels  of  wheat  at  the 
port  of  deliverr  at  the  time  it  arrived. 

Ko  balance  is  shown  to  be  due  to  the  libel- 
ant on  the  wheat.  The  libel,  therefore,  was 
properly  dismissed  by  the  court  below. 

Dteree  bdovi  affirmed. 


HENRY   W.  DBAKELEY.  AARON  FEN. 
TON  AiJD  JOEL  HINMAN,  Plff*. »«  ^rr., 

e. 

RICHARD    OREOO   and   WILLIAM    T. 
HUGHES. 

(See  8.  C.  8  WalU  S4»489J 

BaUfiuMan  by  prineipal — quuUon  for  jury — 
eontid»ration. 

If  a  principal,  with  tbe  full  knowledere  of  the 
(acta,  ratify  a  contract  made  by  anotber  with  ref- 
erence to  bis  property,  he  theieby  makes  himself  a 
party  to  It,  as  much  so  as  If  the  original  B«rreement 
had  been  made  with  him. 

If  be  ratified  It,  no  new  or  additional  considera- 
tion was  required  to  support  tbe  ratiflcsUon. 

Where  the  evidence  tended  to  show  such  ratlSca- 
tlon,  tbe  question  of  ratification  should  bo  submit- 
ted to  the  Jury. 

[No.  178.] 

Argued  Oct.  SS,  S9,  Nov.  1,  i,  1869.      Decided 

Nov.  IS,  1869. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
This  action  was  brought  in  the  court  below, 
bv  the  defendants  in  error,  to  recover  moneys 
alleged  to  be  due  them  from  the  proceeds  of 
aale  of  a  certain  quantity  of  hams.  The  said 
hams  had  been  consigned  to  defendants  by 
McOabe  &  Co.,  who  had  also  previously  con- 
signed to  them  quantities  of  mess  pork,  shoul- 
ders, etc.,  upon  an  agreement  that  said  defend- 
ants should  make  certain  advancements  of 
money,  and  should  have  a  lien  therefor  on  all 
said  goiods  consigned.  While  said  hams  were 
M  (ransAtt,  plaintiffs  notified  defendants  of  a 
claim  thereto  by  themselves,  as  owners.  Upon 
tbe  trial,  defendant»  contended  that  plaintiffs 
had  adopted  and  ratified  the  agreement  of  Mc- 
Oabe &,  Co.,  and  that  the  said  hams  and  the 
proceeds  thereof  were  subject  to  the  lien  of  the 
defendants  thereon,  for  a  deficiency  in  the  pro- 
ceeds of  the  sales  of  the  said  shoulders,  etc.,  in 
making  up  the  sums  advanced.  A  large  num- 
ber of  telegrams  and  letters  sent  by  the  parties 
were  put  in  evidence  by  agreement,  from  which 


Nora.— iiatiSeotton  protw  atmwy.  Bee  note  to 
Bank  of  U.  8.  v.  Dandrldare,  »Tj.  8.  OX  Wheat.),  64. 
Batijteamm  of  unautAortted  act  of  agent  vHthnut 
fcnowledoe  of  (he  facte  ^»  not  binding  on  the  principal; 
TaU)leatkm  vtlh  kjuneledm  dteeharget  agent.  See 
noU  to  OwlQss  V.  Hull,  UV.  8.  (9  PeD.iXn.  Implied 
■H^ency;  ratijieation  by  principal.  See  note  toTar- 
Bons  V.  Armor,  28  U.  S.  (8  Pet.),  OB. 
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tbe  defendants  claimed  and  the  plaintiffs  de- 
nied that  the  agreement  with  McCabe  &  Co. 
was  ratified  and  adopted  by  the  claimants.  The 
court  upon  ,the  saia  evidence  instructed  the 
ju^  to  find  for  the  plaintiffs;  whereupon  the 
defendants  sued  out  Uiis  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court,  and  a  part  of  the 
documentary  evidence  most  relied  upon  by  the 
defendants,  will  be  found  in  the  abstract  of  the 
argument  for  the  plaintiffs  in  error. 

Me»»r».  t.  H.  B.  Iiatrobe  and  I.  Hevitt 
Steelot  for  plaintiffs  in  error: 

The  court  below,  in  its  instructions  to  the 
jury,  ignored  the  facts  relied  upon  by  the 
plaintiffs  in  error,  to  prove  the  substitution  and 
establish  their  right  to  a  lien  on  all  the  pork 
products  consigned  to  them.  If  these  facts 
were  not  irrelevant,  if  in  point  of  law  they  were 
material  to  the  decteion  of  the  question  of  lien, 
the  instruction  of  the  court  below  was  erro- 
neous. It,  therefore  becomes  necessary  to  ex- 
amine in  some  detail  the  proof  in  the  cause, 
so  that  its  character  sad  legal  effect  may  be 
fully  seen  by  this  court. 

R.  McCaoe  &  Company  were  pork  packers 
in  Chicago.  Oregg  &  Hughes,  the  defendants 
in  error,  were  mediants  who  made  advances 
to  McCabe  &  Company  on  pork  products,  tak- 
ing from  them  as  security  the  warehouse  re- 
ceipts covering  all  the  property  in  question 
here,  and  which,  it  is  conceded,  gaveOren  & 
Hughes  the  legal  title  to  the  property  deednbed 
in  &em. 

These  being  the  relations  between  R.  McCabe 
&  Company  and  Gregg  &  Hughes  tbe  former 
addressed  to  the  plaintiffs  in  error,  Drakeley  & 
Fenton,  Jan.  6,  1865,  the  following  letter: 

Chicago,  111.,  January  6, 186S. 
Messrs.  Drakeley  &  Fenton, 

Baltimore,  Md., 

Dbab  Sibs:  I  have  about  one  thousand 
tierces  of  sweet  pickled  hams  and  five  hundred 
tierces  of  pickled  shoulders,  with  some  mess — 

f)rime  mess  and  extra  prime — which  I  would 
ike  to  send  to  you,  provided  you  think  you 
could  sell  for  good  prices.  Please  let  me  know 
what  you  could  get  for  the  above,  to  arrive, 
and  what  amount  you  would  allow  me  to  draw 
on  the  shipment. 

The  sales  you  made  for  McCabe  &  Hughes 
were  all  satisfactory.    Mr.  H.  has  retired,  and 
I  have  taken  my  sons  in  the  house.    Tbe  hog 
crop  will  be  short  one  million. 
Yours  Truly, 

R.  McCabe  &  Compast. 
The  property  here  referred  to,  pork,  shoul- 
ders 'and  hams,  was  all  of  it,  at  the  date  of  the 
letter,  the  property  of  Gre^g  &  Hu^es,  by 
virtue  of  the  warehouse  receipts  alresidy  men- 
tioned—and Drakeley  &  Fenton,  replied  to  it  as 
follows: 

.     BAiiTiMOBB,  January  10,  1865. 
Messrs.  R.  McCabe  &  Co., 

Chicago,  111. 
Gsntucken:  Yours  of  6th  Inst,  came  to 
hand  this  morning  and  contents  noted.  Our 
market  is  quite  flrin  for  provisions,  and  the 
general  impression  is,  that  the  demand  will  be 
greater  and  prices  will  advance.  We  quote 
prices  for  to-day  as  follows:  S.  C.  Hams  in 
pickle,  21  cU.  to  22  1-3  cts.  do.  Shoulders,  18 
cte.  to  18  1-2  cto;  P.  M.  Pork,  |41  to  |42; 
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Mess,  $42  50  to  |43;  Leaf  lard  24  to  24  t-2  cts. 
We  would  be  pleased  to  receive  coDslgnments 
from  you,  and  would  advance  you  as  follows 
on  sight  draft,  accompanied  with,  bills  of  lad- 
ing; on  pickled  hams  say  $40  per  tierce,  do. 
shoulders,  $30_per  tierce.  Mess  pork,  $30  per 
barrel:  P.  M.  Pork,  $25.  Should  you  favor 
us  with  shipments,  we  will  use  our  best  en- 
deavors to  obtain  for  you  the  highest  market 
prices. 

Hoping  to  hear  from  you  soon, 
We  are  very  respectfully  yours, 

Drakrlt  «&  Fbntoh, 
By  Louis  Dcnan. 

P.  S. — We  have  no  doubt  we  could  make 
quick  sales  soon  afterward. 

The  present  litigation  has  reference  mainly 
to  983  of  the  one  thousand  tierces  of  hams,  the 
first  mentioned  articles  in  both  of  the  foregoing 
letters;  though  in  considering  the  questions  to 
be  decided  here,  it  is  to  be  remembered  that 
the  legal  title  to  all  the  property — hams,  shoul- 
ders and  pork,  was  in  Gregg  &  Hughes. 

Satisfied  apparently  with  the  terms  of  Drake- 
ley  &  Fenton,  R.  McCabe  &  Co.  write  the  fol- 
lowing letter: 

Chicago,  HI.,  January  13,  1865. 
Messrs.  Drakeley  &  Fenton, 

Baltimore,  Md. 

Dkab  Sirs:  Tours  of  lOth  is  before  me  and 
contents  are  noted.  I  will  ship  to  you  by  the 
16th,  fifteen  hundred  barrels  pork,  and  prob- 
ably will  ship  one  thousand  tierces  of  ham  and 
six  hundred  lierces  of  shoulders  next  week.  .  I 
have  about  five  hundred  tierces  prime  lard, 
probably  I  may  ship  that  too.  I  will  draw  on 
the  fifteen  hundred  barrels  on  the  16lh,  as  di- 
rected by  you,  for  about  $42,000.  1  will  write 
fully  on  that  day.  Yours  Truly, 

R.  McCabb  &  Company. 

Drakeley  &  Fenton.  replied  to  this  letter,  Jan. 
18,  advising  of  a  fall  in  prices,  and  suggesting 
that  in  shipping  the  hams  and  shoulders  a  small 
lot  of  each  should  be  sent  forward  so  that 
there  might  be  a  sample  for  examination  be- 
fore makiDK  any  considerable  advances. 

Jan.  16,  R.  McCabe  &  Company  forwarded 
the  pork  described  in  the  letters  of  that  date,  of 
which  the  following  is  an  extract: 

"On  which  (the  items  enumerated)  I  have 
drawn  on  you  to  the  order  of  Qregg  &  Hughes, 
for  $41,000.  I  will  ship  to  order  about  six 
hundred  tierces  of  shoulders,  and  on  Thursday 
I  will  ship  the  hams.  I  hope  you  will  put  the 
property  in  store  on  arrival  until  I  come  on, 
which  will  be  in  February." 

On  the  17th  January,  R.  McCabe  &  Com- 
pany write  again  to  Drakeley  &  Fenton,  in- 
forming them  of  the  shipment  of  "six  hundred 
and  three  tierces  of  shoulders,"  and  saying  "  I 
will  ship  the  hams  next  week,  if  I  can  get 
cars." 

The  bill  of  lading  for  the  nine  hundred  and 
eighty-three  tierces  of  hams  is  dated  Jan.  28, 
1865,  which  was  Tuesdav;  but  the  hams  ap- 
pear to  have  been  forwarded  in  fact  on  Sunday ; 
and  on  Monday,  the  22d,  Oregg  &  Hughes  tele- 
graph Drakely  Sc  Fenton  as  follows: 

Chicago,  Illinois,  Jan.  22,  1865. 
Brakely  &  Fenton — 

Don't  negotiate  bill  lading  for  nine  hun- 
dred and  eighty  three  tierces  of  hams  shipped 
yesterday  by  McCabe  Sc  Company,  consigned 
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to  ^ou;  hams  belong  to  us.    Particulars  by 
mail.     Answer.  Orboo  &  Huohis. 

This  was  the  first  intimaticm  that  Drakdey  & 
Fenton  had  of  Oreg^&  Humes'  interest  in  the 
property  mentioned  in  the  original  letter  of  R. 
McCabe  &  Company  of  January  6,  or  any  part 
of  it.  They  acknowledged  the'  tel^ram  Jan. 
24,  1865.  The  letter  promised  by  the  telegram 
— and  of  the  same  date — followed  in  due  ooune. 

Chicago,  January  23,  1866. 
Messrs.  Drakeley  &  Fenton. 

Baltimore,  Md., 

Obntlemek:  We  have  been  advancing 
large  sums  of  money  during  the  paat  winter  to 
R.  McCabe  &  Company  of  this  city,  to  pack 
pork  with,  and  have  been  getting  from  them 
their  warehouse  receipts,  with  poucy  of  insur- 
ance covering  the  same  security.  We  have  been 
shipping  the  property  to  New  York  on  B.  L.  in 
our  name,  where  it  was  held  for  our  account. 
Some  few  days  ago.  Col.  McCabe,  of  the  firm 
name,  handed  us  a  letter  from  your  house,  au- 
thorizing them  to  make  sight  drafts  on  you  oo 
the  basis  of  certain  figures  therein  named,  the 
drafts  to  be  accompanied  by  B.  L.  Tlieae  ship- 
ments they  made  without  our  knowledge  m 
their  own  name,  and  gave  us  only  a  portion  of 
the  proceeds  of  the  drafts  made  on  Vou,  pay- 
able to  our  order,  viz. :  one  for  $41,000  and  an- 
other for  $18,000.  To  this  we  did  not  make 
any  serious  objection,  as  they  had  been  cutting 
a  few  hogs  with  mone,v  obtained  from  another 
source,  and  we  presumed  thev  wanted  to  dose 
that  account.  There  was  still  a  considerable 
quantity  of  lard  and  hams  remaining  here, 
which  we  supposed  was  sufficient  to  secure  us 
for  our  advances  here,  in  addition  to  what  we 
had  in  New  York.  Subsequently  thev  shiraed 
the  lard  to  you  on  their  own  account,  for  which 
we  got  nothing  yet.  Colonel  McCabe,  how- 
ever, told  us  that  we  could  have  the  beoefll  of 
anytiiiug  that  might  be  in  your  hands  fromtlie 
sale  of  the  propertj  shippM  you  on  B.  L.  intlie 
name  of  McCabe  &  Co.,  the  lard  included,  aft- 
er your  advances  and  charges  were  paid.  We 
were  satisfied  with  that  arrangement,  and  on 
Friday  last  proposed  that  we  would  ship  yon 
in  a  few  days,  the  hams  that  were  still  hen, 
there  being  then  about  a  thousand  tierces  in 
which  we  were  interested,  and  we  would  not 
draw  anything  upon  them  until  they  were  sokL 
Col.  McCabe  told  us  at  that  time  he  would 
leave  on  Saturday  morning  for  New  York,  and 
we  were  to  attend  to  the  ^pping  of  the  ham* 
ourselves.  To  our  surprise  this  morning  (Mon- 
day), we  found  that  McCabe  did  not  go  to  New 
York  as  contemplated,  but  remained  here  and 
shipped  the  hams  himself,  to  your  house  on  yes- 
terday (Sunday),  and  this  morning  left  for  yoor 
city  himself.  Now,  the  Ust  move  to  us  does  not 
look  right,  and  we  are  not  satisfied  with  it.  We 
consequently  write  to  you  all  the  facts  in  con- 
nection with  our  dealing  with  McCabe  &  Com- 
pany, and  will  deem  it  an  especial  favor  if  you 
will  hold  off  making  further  advances  to  them 
over  and  above  the  $41,000  and  $18,000  sig^t 
drafts  drawn  in  our  favor.  The  property  ahiMNd 
YOU  is  virtually  and  legally  ours,  and  we  Inald 
McCabe's  warehouse  receipt  for  it  If  yoa  ^^Bl 
delay  the  payment  of  anything  forlharto  M^ 
Cabe  &  Company  until  we  can  advise  with  IkM 
and  direct  the  property  to  be  placed  wtthjp» 


for  our  account,  we  will  feel  Tory 
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you;  and  if  they  refuse  tu  comply  with  our  re- 
quest, we  can  then  take  steps  to  make  them 
lurrender  the  property  or  re  imburse  us  for  our 
advances. 

We  do  not  wish  your  interest  in  the  matter  to 
be  impaired  in  the  least;  we  want  you  to  sell 
all  the  property  consigned  to  you ;  but  we  do 
not  want  the  proceeds  paid  over  to  McCabe  & 
Company  until  we  are  secured,  nor  do  we  want 
any  sale  for  the  future  made,  unless  the  sales 
are  placed  to  our  credit.  McCabe  &  Company 
may  have  the  very  best  intentions  in  this  mat- 
ter, and  we  hope  the;  have,  but  the  course  pur- 
sued is  not  exactly  as  we  would  have  done,  and 
we  think  very  strange  of  McCabe  &  Company 
for  having  moved  property  belonging  to  us 
without  our  consent.  We  desire  that  they  shall 
have  the  benefit  of  everything  the  pork,  lard, 
shoulders  and  bams  bring,  over  the  amount  we 
have  in  them.  Touia, 

Greoo  &  HnaRBS. 

This  letter  is  important  and  may  be  dwelt  up- 
on before  going  further.  It  is  the  statement  by 
Oregg &  Hughes  of  "all  the  facU." 

It  admits,  in  the  first  place,  that  they  held 
warehouse  receipts  for  all  the  property  that  had 
been  consigned  to  Drakeley  &  Fenton — that 
their  title  to  the  hams  was  no  better  than  their 
title  to  the  pork  and  shoulders — but  the  same. 

It  admits  that  they  saw  the  letter  by  which 
Drakeley  &  Fenton  agreed  to  make  advances. 

It  admits  that  the  Mvanccs  on  the  first  con- 
signments made,  to  use  their  own  language, 
"on  the  basis  of  certain  figures  nam^,"  in 
Drakeley  &  Fenton's  letter  of  Jan,  10,  were  in 
drafts  to  their  own  order — a  utrt  of  the  pro- 
ceeds of  which  they  gave  to  R.  McCabe  &  Com- 
pany, to  enable  them  to  close  an  account  with 
other  parties. 

It  admits  that,  although  the  first  consignment 
of  the  property  of  Gre^g  &  Hughes  was  made 
without  authority  by  K.  McCabe  &  Company, 
yet  they  made  "  no  serious  objections  to  it; "  m 
other  words,  that  they  ratified  it  and  received 
the  proceeds  of  it,  availing  themselves  of  the 
acts  of  R.  McCabe  &  Company  as  their  agents 
in  the  premises. 

It  admits  that,  with  a  knowledge  of  the  letter 
of  Drakeley  &  Fenton  of  Feb.  16, 1866,  they 
proposed  to  send  them — the  same  consignees 
that  McCabe  &  Company  had  employed — the 
propertv  which,  but  for  the  negotiation  opened 
Dy  K.  McCabe  &  Company,  by  letter  of  Janu- 
ary 6,  and  which  alone  introduced  Drakeley  & 
Fenton  into  the  transaction,  would  have  lieen 
sent  to  New  York. 

In  this  letter  Gregg  &  Hughes  propose.  In  fact, 
to  place  themselves  in  the  shoes  of  R.  McCabe 
&  Company,  as  regards  the  property  consigned 
by  them  to  Drakeley  &  Fenton  (pork,  shoul- 
ders and  hams)  and  although  they  say  they  had 
not  proposed  to  draw,  bad  they  themselves 
made  the  shipment  of  the  hams,  until  they  were 
sold,  yet  they  did  obtain  advances  on  them,  as 
will  be  seen  presently  from  the  correspondence 
— making  a  reference  at  the  time  to  the  letter 
of  Drakelev  &  Fenton,  of  Jan.  10,  which  was 
"tlie  basis   of  the  transaction. 

In  this  letter,  too,  they  set  up  this  title  to  the 
whole,  which  is  not  disputed,  by  virtue  of  their 
warehouse  receipts. 

They  claim  in  it  also  the  proceeds,  not  of  the 
hams  only,  but  of  all  the  pork  products  oon- 
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signed  by  R.  McCabe  &  Company  to  Drakeley 
&  Fenton. 

"We  want  you  "they  say,  "to  sell  all  the 
property  consigned  to  you  •  •  •  nor  do 
we  want  any  sales  for  the  future  made,  unless 
the  proceeds  are  placed  to  our  credit."  And 
furtner  tber  say:  "  We  desire  that  McCabe  & 
Company  shall  have  the  benefit  of  everything 
the  pork,  shoulders  and  hams  bring  over  the 
amount  we  have  in  them." 

The  same  lutter  admits  that  it  was  McCabe's 
conduct  in  forwarding  the  hams  that  created 
distrust  and  produced  their  telegram  and  letter 
of  January  22d. 

These  admissions,  the  plaintiffs  in  error  con- 
tend, will  alone  prove  the  transaction  to  liave 
been  one  wliere  the  owners  of  property,  after 
permitting  iin  agent  to  establish  m  his  own 
name  relations  with  a  third  party,  or,  which  is 
the  same  tliiug,  not  objecting  to  those  relations 
when  he  lenrns  they  have  been  established,  but 
availing  himself  of  them,  becomes  diasatiafled, 
discloses  his  ownership,  and  takes  upon  him- 
self the  further  conduct  of  the  business. 

It  remains  now  to  show  wherein  the  court  be- 
low erred  in  the  instruotions  given  to  the  jury. 

The  court  says:  "If  the  jury  shall  find  from 
the  evidence  in  this  cause  that  the  pork  and 
shoulders  were  shipped  to  defendants,  Drakeley 
&  Fenton,  for  sale  by  McCabe  &  Company,  as 
their  own  property,  without  the  knowledge  and 
consent  of  Gregg  &  Hughes,  and  that  McCabe 
&  Company  drew  on  defendants  for  the  amount 
of  advance  agreed  to  be  made  by  tbem  on  said 
shipments;  that  Gregg  &  Hughes,  on  learning 
of  the  same,  did  not  object  to  the  said  shipment 
but  received  and  negotiated  for  McCabe  &  Com- 
pany the  drafts  drawn  by  them  on  Drakeley  <fe 
Fenton  for  the  advance,  and  received  and 
credited  said  McCabe  with  a  part  of  the  same, 
and  paid  the  balance  to  said  McCabe  &  Com- 
pany ;  that  they  agreed  that  Greg^  &  Hughes 
should  receive  any  balance  that  might  remain 
from  the  pork  and  shoulders  after  deducting  said 
advances,  expenses,  eto. ,  and  shall  further  find 
that  McCabe  &  Company  shipped  the  hams  to 
Drakeley  &  Fenton  without  the  knowledge  and 
consent  of  Gregg  &  Hughes,  but  before  they 
reached  Drakeley  &  Fenton  were  notified  by 
Gregg  &  Hugheaithatthe  hamsbelongedtothem 
and  could  only  be  received  as  their  property ;  and 
if,  after  said  notification,  Drakeley  &  Fenton  re- 
ceived and  sold  said  hams;  and  if  the  jury  shall 
find  that  at  the  time  when  said  hams  were 
shipped  to,  received  and  sold  by  Drakeley  & 
Fenton,  Gregg  &  Hughes  held  the  legal  title  to 
the  same  by  virtue  of  the  warehouse  receipts 
held  by  them,  then  Gregg  &  Hughes  are  enti- 
tled to  recover,  eto. 

In  addition  to  the  above  instruction,  the  court 
stated  to  the  jury  that  the  facts  upon  which  the 
instructions  were  founded  bdng  admitted,  they 
must  find  for  plaintiffs. 

At  the  trial  of  this  cause  in  the  court  below, 
the  plaintifb  in  error  offered  five  prayers: 

1.  The  first  prayer  asked  the  court  to  in- 
struct the  lurv  that  the  warehouse  receipts  gave 
to  Gregg  &  Hughes  the  right  to  hold  the  pork 
products  as  security  for  advances,  and  made 
thpm  owners  by  law  of  said  products. 

2.  The  second  prayer,  after  enumerating 
the  facts  of  the  case  at  length,  asked  the  court 
to  instruct  the  Jury  that  those  facts,  if  true,  af- 
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forded  evidence  from  which  the  jury  might  in- 
fer that  the  relations  existing  between  the  de- 
fendants in  error  and  the  plaintiffs  in  error  were 
those  of  principal  and  factor  as  to  both  con- 
signments. 

8.  The  third  praver  was  founded  on  the  rec- 
ognition and  adoption  by  the  defendants  in  er- 
ror of  all  the  consignments  and  their  receipt  of 
advances  thereon  as  evidence  from  which  the 
Jurv  might  infer  that  the  relation  of  principal 
and  factor  existed  between  them  and  the  plam^ 
ifls  in  error,  as  to  the  whole  consignment  of 
pork,  shoulders  and  hams. 

4.  The  fourth  prayer  asserted  that  the  assent 
of  the  defendants  in  error  to  the  diipment  of 
the  pork  and  shoulders,  and  the  fact  that  the 
advances  thereon  were  received  by  them  under 
the  circumstances  of  this  case,  gave  to  the  plaint- 
iffs in  error  a  right  to  have  said  advances  de- 
ducted from  any  money  in  their  hands  iMlong- 
ing  to  the  defendants  in  error. 

5.  The  fifth  prayer  had  reference  to  the  fact 
that  the  assignment  of  the  bill  of  lading  was 
antedated. 

The  court  below  granted  the  first  and  fifth 
prayers,  but  rejected  the  second,  third  and 
fourth  prayers,  and  gave  to  the  jury  the  in- 
struction abovs  set  forth.  The  court  thus,  out 
of  the  mass  of  facts  all  bearing^  on  the  issues, 
selected  a  few  that  were  not  denied,  and  ignor- 
ing all  the  rest,  told  the  jury  to  find  their  ver- 
dict for  the  defendants  in  error.  The  plaintiffs 
in  error  excepted  as  well  to  the  instruction  given 
by  the  court  below  as  to  its  refusal  to  grant 
their  second,  third  and  fourth  prayers. 

The  evidence,  if  not  conclusive,  goes  far  to 
establish  that,  by  arrangement  between  the  par- 
ties, Gregg  &  Hughes  were  to  take  as  assignees ; 
if  so,  it  is  clear  that  they  took  the  assignment 
of  the  proceeds,  eum  (mere — they  took  only  that 
to  wliich  McCabe  A  Co.  had  a  right  (and  that 
was  the  proceeds)  subject  to  all  equities  which 
existed  Mtween  that  firm  and  the  plaintifis  in 
error. 

Spring  V.  Iru.  Co.,  8  Wheat.,  268;  2  Story, 
Eo.  Jur.,  sec.  1047. 

The  law  would  not  permit  them  to  affirm 
what  was  beneficial,  and  to  reject  the  remain- 
der. They  must  adopt  the  agency  eum  onere, 
in  Uie  abe^ce  of  special  agreement  to  the  con- 
trwy. 

Hova  V.  Pack,  7  East,  164;  Wilion  v.  Poulter, 
2  Btr.,  869;  BOhn  v.  Hyde,  1  Atk.,  128. 

Besides,  it  seems  clear  that  one  who  adopts  a 
contract  in  reference  to  his  property  wliich  had 
been  entered  into  by  another,  accepts  the  orig- 
inal consideration  of  the  contract  as  a  sufficient 
consideration  for  his  adoption  of  it. 

PeanoU  v.  Chapin,  44  Pa,  9;  Keenan  v.  Hoi- 
loway,  16  Ala.,  58;  Fbrsyth  v.  Day,  46  Bing., 
176;   WUmot  v.  Bichardion,  6  Duer.,  828. 

It  is,  therefore,  contended  that  the  court  be- 
low erred  in  submitting  the  case  to  the  jury 
upon  the  rimple  quesuon  of  legal  title  to  the 
hams  in  the  defenaants  in  error,  and  notice  of 
that  title  given  to  the  plaintiffs  in  error;  that 
the  court  uinuld  either  have,  itself,  construed  the 
agreement  between  the  parties  as  appearing  in  the 
documentary  evidence,  or,  more  properlv  under 
the  drcumstances  of  this  case,  have  submitted 
it  to  the  jury  as  the  appropriate  tribunal,  to 
find  from  the  evidence  wtiat  was  the  true  agree- 
ment between  the  parties. 
418 


Brotm  V.  MeQran,  14  Pet,  493;  Turner  v. 
Fate*,  16  How.,  23. 
Mettri.  S.  T.  WaJlto  and  J.  H.  ThomMi. 

for  defendants  in  error: 
The  appellees  contend  that: 

1.  Their  title  to  the  hams  was  not  derived 
from  any  agreement  of  the  appellants  nor  from 
anything  which  occurred  after  the  hams  came 
into  the  possession  of  the  appellants,  but  froai 
the  warehouse  receipts  which  made  them  their 
property  before  they  left  Cbiauo. 

Oibaon  v.  Steeww,  8  How.,  897. 

2.  Even  if  McCabe  liad  received  an  advance 
on  them  befor;  the  appellants  became  aware  of 
his  title,  it  would  not  have  been  binding  on  the 
appellees. 

Wil»on  V.  Nimm,  4  Bosw. ,  165. 

8.  They  were  informed  of  the  appellees' 
rights  before  the  hams  reached  them,  a  forti- 
ori, ihev  are  not  entitled  to  deduct  from  the 
proceeos  a  general  balance  due  by  McCabe  for 
advances  made  on  other  articles. 

Sweeney  v.  Ecuter,  1  Wall.,  166  (6ft  U.  S.. 
XVII.,  681). 

4.  The  hams  being  their  property  could  not 
cease  to  be  theirs  nor  become  subiect  to  a  lien 
in  favor  of  anyone  else,  except  by  some  con- 
tract of  their  own,  founded  upon  a  legally  ade- 
quate consideration,  of  which  there  is  no  pre- 
tense. 

6.  McCabe  had  entered  into  no  obligation  to 
ship  the  hams  to  cover  possible  deficiencies 
which  might  arise  on  advances  made  on  the 
other  meats.  If,  however,  the  arrangement  be- 
tween him  and  the  appellants  had  teen  differ- 
ent, the  appellees  only  acquiesced  in  the  ship- 
ment of  the  other  meats  and  the  imposition  of 
a  lien  thereon  by  him ;  they  and  their  property 
were  bound  to  tiie  extent  of  that  acquiescence, 
but  no  further. 

Dunl.  Paley,  189;  Woodruff  y.  IT.  B.  R  Oo.. 
2  Head,  Tenn.,  87. 

The  appellants  recognized  McCabe's  right  to 
divert  the  consignment,  suggested  the  proba- 
bility of  its  having  been  exercised,  made  no  ob- 
jection to  it  as  far  as  they  were  concerned,  and 
did  not  even  inquire  whether  the  hams  had 
been  consigned  to  them  or  not. 

6.  If  McCabe  had  been  under  an  obligation 
to  ship  the  hams,  and  the  appellees  had  been 
bound  by  it,  they  would  have  been  entitled  to 
the  corresponding  benefits  of  the  contract — to 
the  advance  of  $40  per  tierce  on  the  983  tierces,  to 
189,320,  which  is  more  than  the  amount  they 
now  claim  out  of  them ;  but  they  never  asked  for 
more  than  |25,000,  and  the  appellants  refused 
to  advance  even  that. 

AUen  V.  WiUumt,  12  Pick.,  297;  Fland. 
Ship.,  465;  CooUdge  v.  Payon,  2  Wheat.,  75; 
Lewi)  V.  Kramer,  8  Md.,  289. 

The  appellees  claimed  the  hams  as  their  own; 
claimed  none  of  the  benefits,  admitted  none  of 
the  liabilities  arising  from  the  contract  between 
McCabe  and  the  appellants,  except  as  to  the 
shipment  of  the  pork  and  shoulders,  and  the 
lien  imposed  on  them. 

7.  Their  receiving  a  portion  of  the  proceeds 
of  the  drafts  drawn  on  the  pork  and  shoulders 
did  not  affect  their  right  to  the  hams.  It  was 
immaterial  to  the  appellants  who  received  the 
proceeds,  and  the  appellees  received  them  as  a 
payment  from  McCabe,  and  not  as  an  advance 
from  appellants. 
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8.  The  taking,  by  the  appellees,  of  the  order 
for  the  proceeds  of  pork  and  shoulders  and  the 
laiignment  of  the  bul  of  lading  for  the  hams, 
did  not  impair  the  right  they  already  had  to 
the  hams.  They  do  not  claim  title  under  those 
papers. 

9.  Admissions  are  useful  to  determine  doubt- 
ful questions;  not  to  take  away  nor  qualify  clear 
tiAta.  They  must  be  deliberate,  not  fished  out 
of  looee  expressions  in  mercantile  correspond- 
ence. 

CM  <£  Iron  Oo.  v.  Sherman,  20  Md.,  149. 

10.  They  might  have  replevied  the  hams  from 
the  railroad  company  before  they  reached  the 
^>pel]ant8,  or  from  the  latter  afterwards,  on 
tendering  the  freight  and  other  similar  charges 
on  them  speciflcaUy. 

11.  If  the  hams  had  never  been  shipped,  the 
loss  arising  from  deBciencies  of  the  other  meat 
to  cover  advances  made  on  them,  would  have 
fallen  on  the  appellants,  not  on  the  appellee. 
Nothing  in  the  case  justifies  the  transfer  of  the 
loaa  to  Uie  latter. 

12.  Although  factors  have  a  lien  upon  goods 
actually  in  their  hands  or  the  proceeds  of  Uiem, 
for  a  general  balance,  it  is  only  for  a  balance  due 
by  the  prindpal  against  whom  it  is  sought  to  be 
asserted.  The  balance,  for  the  drafts  drawn,  on 
the  pork  and  shoulders  was  due  by  McCabe. 
The  ^pellants'  effort  is  simply  to  make  one 
man's  property  liable  for  the  debts  of  another — to 
make  the  appellees'  hams,  to  which  they  waived 
no  rifchta  without  consideration,  liable  for  Mc- 
Cabe's  debts,  because  the  appellees  agreed,  for 
an  adequate  consideration,  that  the  pork  and 
ahoolden  might  bo  liable  therefor. 

WHmtrdingT.  .BiiW.Hil]  & Den.,LaIor'B  Sup., 
805. 

IS.  All  the  facts  assumed  in  the  court's  in- 
struction were  admitted;  and  the  court,  con- 
struing the  letters  between  the  parties  according 
to  rliwt  proper  legal  effect  and  force,  was  right 
in  Bubstanually  saying  to  the  jury  that  they 
contained  no  sufficient  agreement  whereby  the 
appellants  had  acquired  the  right  to  charge  the 
property  of  the  appellees  for  Mvances  mtule  on 
other  property  to  McCabe,  and  not  to  the  ap- 
pellees. 
^  The  lien  of  factors  for  a  general  balance  is 
an  implication  of  law,  and  therefore  never  arises 
where  there  is  a  special  arrangement,  or  the 
ciivumstances  rebut  such  implication.  Special 
circumstances,  indeed,  always  control  it. 

Cross.  Lien,  359  (34  Law  Lib.,  1721;  In  re 
LeOh,  L.  R.,  1  P.  C.  Appeals,  305;  Tming  v. 
Bk.  iff  Bengal,  88  Eng.  C.  L. ,  688 ;  Neponaet  Bk. 
▼.  LOand, 5 Met., ^2;Bandd v. Broten, 2 How. 
425;  Stoty,  Ag.,  sec.  881. 

Tlie  doctrine  of  lien  applies  only  where  a  de- 
posit of  the  goods  is  in  the  nature  of  a  pledRe, 
aod  does  not  apply  where  it  is  made  for  a  special 
poTTWse.     Walker  v.  Bireh,  6  T.  R.,  262. 

Nor  does  any  lien  arise  for  antecedent  debts 
of  the  principal,  by  reason  of  the  subsequent 
creation  of  the  relation  of  principal  and  factor. 

Houghton  v.  Mathewi,  8  Bos.  &  P.,  488. 

The  property  on  which  the  lien  is  sought  to 
be  fixed,  must  not  only  belone  to  the  party  from 
whom  the  debt  is  due  to  the  factor,  but  it  must 
come  to  his  hands  as  the  agent  of  that  party. 

Bruee  v.  WaU,  8 Mees.  &  W.,  16; Russ.  Fact. 
and  Bio.,  206;  48  Law  Lib.,  186. 

And  where  the  factor  is  not  acting  in  the  ca- 
SeeSWALL. 


pacity  of  general  factor,  but  only  in  regard  to 
a  special  consignment  or  adventure,  he  nas  no 
lien  for  a  general  balance.  De  Woifv.  Ebwland, 
2  Paine,  864. 

The  appellants  had  no  right  to  receive  the 
hams  except  with  the  assent  of  Gregg  &  Hughes, 
and  did  not,  but  received  them  with  full  notice 
of  the  title  of  Oregg  &  Hnehes,  which  is  not 
disputed.  How  they  could  acquire  a  lien  upon 
them  under  such  circumstances,  for  the  general 
balance  of  McCabe,  or  how  Gregg  &  Hughes 
could  agree  to  their  doing  so  witliout  motive  or 
consideration,  it  is  difSciut  to  imagine. 

Mr.  JuiUet  DavU  delivered  the  opbilon  of 
the  court : 

The  correctness  of  the  charge  of  the  court  to 
the  jury,  and  the  refusal  of  the  court  to  charge 
am  requested,  present  the  only  questions  in  tms 
case  which  we  are  required  to  consider. 

The  plaintiffs  in  error,  who  were  the  defend- 
ants below,  insist  that  they  are  injured  by  the  ac- 
tion of  the  court,  in  not  allowing  their  defense 
to  go  to  the  Jury.  Their  position  is  that  the  evi- 
dence in  the  case  proves  their  defense,  or  at  least 
tended  to  prove  it ;  and  if  it  did,  it  was  the  prov- 
ince of  the  jury  and  not  of  the  court  to  say  what 
effect  should  be  given  to  it.  In  order  to  under- 
stand whether,  in  fact.they  were  deprived  of  any 
of  their  legal  rights,  it  is  necessary  to  state  the 
nature  of  this  controversy  and  the  character  of 
the  evidence  introduced  at  the  trial. 

The  controversy  grows  out  of  the  last  of  three 
shipments  ofporkproducta  in  January.  1866,  to 
Drakeley  <&Fenton,  of  Baltimore,by  McCabe  & 
Co.,  of  Chicago.  Drakeley  &  Fen  ton  had  agreed 
to  receive  on  consignment  from  McCabe  &  Co., 
hams,  shoulders,  prime  and  mess  pork ;  to  sell 
Uie  property  at  the  highest  market  price,  and 
to  advance  on  each  shipment  at  certain  speci- 
fied rates.  In  pursuance  of  this  undeistand- 
ing,  McCabe  &  Co.  made  two  shipments,  one 
of  barreled  meat,  and  the  other  of  shoulders 
in  tierces,  on  which  they  drew  drafts  in  favor 
of  Oregg  &  Hughes  to  the  amount  of  |60,000, 
which  were  paid. 

Soon  after  this  the  hams  were  sent.  On  the 
day  succeeding  their  shipment,  the  Baltimore 
firm  received  a  telegram,  which  was  followed 
by  a  letter  from  Gregg  &  Hughes  from  Chicago, 
claiming  title  to  all  the  property,  and  re^uestmg 
that  the  bills  of  lading  for  the  hams  might  not 
be  negotiated  until  the  whole  matter  was  prop- 
erly adjusted.  Until  then  Drakeley  &  Fenton 
did  not  know  that  Gregg  &  Hughes  had  any 
interest  in  the  property  consigned;  It  seemed 
from  Gregg  &  Hughes'  letters,  that  they  had 
furnished  McCabe  &  Co.  with  money  to  cut  and 
pack  hogs,  and  had  taken  in  security  the  ware- 
house receipts  on  all  the  pork  products  which 
afterwards  came  into  the  possession  of  Drakeley 
&  Fenton.  The  intervention  of  Gregg  &  Hughes 
resulted  in  nothing  more  being  paid  to  McCabe 
&  Co.,  and  in  a  final  direction  from  McCabe  & 
Co.  to  Drakeley  &  Fenton  to  place  the  proceeds 
of  all  the  pork  products  consigned  to  them,  to 
the  credit  of  Gregg  &  Hughes. 

It  appears  from  the  conduct  of  the  parties 
that  there  was  no  apprehension,  until  long  after 
Gregg  &  Hughes  bad  intervened,  that  the  por- 
tion of  these  products  covered  by  the  first  two 
shipments  would  not  bring,  when  sold,  enough 
to  re-imbiirse  Drakeley  &  Co.  for  what  they  had 
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advanced  on  them.  Bat  it  so  happened,  in  the 
vicisBitudcs  of  trade,  that  the  hog  market  greatly 
declined,  and  the  proceeds  oi  the  pork  and 
shoulders  were  inadequate  to  repay  the  monej 
which  was  advanced  upon  them,  and  hence  this 
litigation.  The  hams  having  realized  a  large 
sum  over  charges  and  advancements,  the  plaint- 
iffs in  error  insist  that  they  are  entitled  to  liens 
on  their  proceeds  for  their  genera]  balance  aris- 
in{(  out  of  the  deficiency  on  the  sale  of  the  pork 
and  shoulders,  which  right  is  denied  by  the  de- 
fendants in  error. 

It  is  not  denied  that  in  the  dealings  between 
McCabe  &  Co.  and  Drakeley  &  Fenton  there 
existed  the  relation  of  principal  and  factor,  and 
that  if  Gregg  &  Hughes  had  not  intervened, 
Drakeley  &  Fenton  would  have  had  a  lien  on 
the  surplus,  after  all  the  consignments  were 
closed  up,  for  their  general  oalance.  The 
question  then  arises,  whether  this  relation  was 
changed  by  the  intervention  of  Oregg  & 
Hughes.  The  defendants  in  error  contend 
that  it  was,  so  far  as  the  shipment  of  bams  was 
concerned,  because  they  were  received  as  the 
property  of  Gregg  &  Hughes,  after  notice  that 
it  was  their  property;  on  the  contrarv,  the 
plaintiffs  in  error  insist  that  the  relation  of 
principal  and  factor  was  unchanged  as  to  all 
the  shipments,  for  the  reason  that  Gregg  & 
Hughes,  after  the  receipt  of  the  hams  by 
Drakeley  &  Fenton,  put  themselves  in  the  place 
of  McCabe  &  Co.  in  regard  to  the  whole  trans- 
action, adopted  what  had  been  done  in  refer- 
ence to  each  shipment,  and  claimed  to  be  the 
owners  of  all  the  property,  and  did  direct  and 
control  the  disposition  of  it.  The  case  was 
tried  substantially  on  this  issue. 

There  is  no  dispute  that  the  warehouse  re- 
ceipu  gave  to  Gregg  &  Hughes  the  legal  title 
to  all  the  property  described  in  them ;  and  if  so, 
it  necessarily  follows  that  McCabe  &  Co.  could 
not  lawfully  contract  with  Drakeley  &  Fenton 
to  receive  and  sell  this  property  without  the 
consent  of  Gregg  &  Hughes.  There  is  no  doubt, 
if  this  consent  had  been  obtained  in  advance  of 
the  making  of  the  contract,  that  Gregg  & 
Hughes  would  have  been  bound  by  it,  and 
could  not  free  themselves  from  any  of  the  obli- 
gations which  rested  on  McCabe  &  Co.  to  dis- 
charge. 

But  as  this  consent  was  not  obttdned  before 
the  movement  of  the  property  commenced,  the 
important  inquiry  is:  whether  the  consignment 
of  hams  is  separable  from  the  preceding  con- 
signments, and  whether  the  loss  on  the  pork 
and  shoulders  must  be  borne  by  Drukely  & 
Fenton,  or  by  Oregg  &  Hughes.  This  must 
depend  on  the  terms  on  which  the  hams  were 
received;  and  these  terms  need  not  bo  embodied 
ill  the  form  of  a  written  agreement,  but  can  be 
gathered  from  the  correspondence  and  conduct 
of  the  parties.  If  the  case  stood  alone,  on  the 
naked  fact  that  notice  of  title  was  given  while 
the  hams  were  in  trantitu,  there  would  be  no 
diflSculty.  But  it  is  claimed  that  Gregg  & 
Hughes  adopted  McCabe  &  Co.'s  contract 
throughout;   substituted    themselves  in  their 

Slace  as  to  all  the  consignments — pork,  shoul- 
ers  and  hams — and  continued  in  their  own 
name,  the  relation  of  principal  and  factor  be- 
fore existing  between  McCabe  &  Co.  and 
Drakeley  &  Fenton.  If  this  were  so,  the  case 
would  be  equally  free  from  difficulty;  for,  if 
4U 


Gregg  &  Hughes  were  not  bound  by  a  contract 
which  McCabe  &  Co.  had  entered  into  with 
reference  to  their  property,  they  could  elect, 
after  being  informed  of  the  nature  of  the  con- 
tract, to  reject  it  or  adopt  it.  If,  with  a  full 
knowledge  of  the  facts  concerning  it,  they  rat- 
ify it,  they  thereby  make  themselves  a  party  to 
it,  as  much  so  as  if  the  original  agreement  had 
been  made  with  them.  And  if  they  ratified  it.  no 
new  or  additional  consideration  was  required 
to  support  the  ratification ;  because  in  adopting 
the  contract,  th^  accepted  with  it  the  original 
consideration  on  which  it  was  founded,  as  a 
sufficient  consideration  for  their  adoption  of  it. 

With  this  general  statement  of  the  principles 
of  law  applicable  to  the  controversy,  we  are 
met  with  the  inquiry,  whether  there  is  any  evi- 
dence in  the  case  to  support  the  theory  of  the 
plaintiffs  in  error,  tbat  Gregg  &  Hughes  in- 
tended to,  and  did,  adopt  the  contract  of  Mc- 
Cabe &  Co.  with  them.  It  is  not  enough  that 
Drakeley  &  Fenton  should  have  so  understood 
the  agreement,  but  the  proof  must  also  show 
that  Gregg  &  Hughes  had  a  similar  under- 
standing of  it,  and  manifested  their  intention  to 
be  bound  by  it. 

The  evidence  in  the  case,  to  which  no  excep- 
tion was  taken,  consists  of  a  voluminous  com- 
mercial correspondence,  and  some  parol  proof, 
explanatory  of  the  conduct  of  the  parties.  The 
correspondence  covers  many  pa^  of  the  rec- 
ord, and  there  is  a  marked  difference  in  its 
tone  and  bearing  after  it  bad  progressed  for 
several  months.  It  would  be  difficult  to  dis- 
cuss the  evidence  in  reference  to  the  theory  ad- 
vanced by  the  plaintiffs  in  error,  without  indi- 
cating, in  a  greater  or  less  degree,  our  views  as 
to  the  effect  that  should  be  given  to  it.  If  the 
case  is  to  be  tried  again,  it  is  not  proper  to  do 
this,  for  in  that  event  it  is  the  province  of  the 
learned  court  and  the  jury  to  determine  the  ef- 
fect of  the  evidence. 

The  only  question  with  which  we  have  to 
deal  at  the  present  lime  is :  whether  the  evidence 
in  this  record  tended  to  prove  the  position  as- 
sumed by  the  plaintiffs  in  error;  for  if  it  did, 
the  learned  court  should  either  have  submitted 
the  evidence  on  this  point  to  the  consideration 
.of  the  jury,  or,  if  in  the  opinion  of  the  court, 
there  were  no  material  extraneous  facts  bear- 
ing on  this  question,  and  the  contract  relied  on 
must  be  determined  by  the  commercial  corre- 
spondence alone,  then  to  have  interpreted  this 
correspondence  and  informed  the  jury  whether 
or  not  it  proved  the  contract  to  be  of  the  char- 
acter contended  for  bv  the  plaintiffs  in  error. 
Turner  ▼.  Tatet,  16  How.,  28. 

We  have  examined  the  record  in  this  case 
carefully,  and  are  of  the  opinion  that  there  was 
evidence  at  the  trial  which  tended  to  prove 
that,  after  the  hams  were  received  by  Drakeley 
&  Fenton,  Gregg  &  Hughes,  with  full  knowl- 
edge of  the  agreement  between  McCabe  &  Co. 
and  Drakeley  &  Fenton,  and  its  partial  perf  ona- 
ance,  ratified  and  adopted  it.  Whether  the 
evidence  actually  proves  this  ratification  and 
adoption,  we  express  no  opinion.  It  is  enough, 
as  we  have  seen,  for  the  purposes  of  this  vrrit 
of  error,  that  it  tended  to  prove  it. 

As  the  learned  court  below  submitted  the 
case  to  the  juiy,  on  the  single  issue  of  legal  title 
to  the  hams  m  Gregg  &  Hughes,  and  notice 
of  that  title  to  Drakeley  &  fenton,  it  follows 
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that  thejvdgtnent  of  the  Oireuil  Court  ihovld  be 
reverted,  and  a  venire  de  novo  awarded. 

Oted-«6  U.  S..  238. 


ROBERT  PATTERSON,  Pig.  in  Err., 
c. 
EMILIE  Db  la  RONDE,  Widow  and  Exec- 
utrix of  PiERBB  HoA,  Deceased. 

(Bee  S.  C,  8  Wall.,  SKMOI.) 

Beffittry  law* — effeet  <>f,  ai  notice — actual  notice 
— 'priority. 

The  object  of  all  refriatry  laws  la  to  Impart  In- 
formation to  parties  dealing  with  property,  respects 
inc  ita  transfers  and  Inoumbranoes,  and  thus  to 

Brotect  them  from  prior  secret  conveyances  and 
ens. 

Actual  knowledge  by  a  purchaser  of  an  existing 
mortgageor  title  Is  equivalent  toanotlce  resulting 
from  the  registry. 

Where  a  grantee  In  a  deed  assumes  to  pay  a 
mortgage,  be  cannot  avoid  pas^ment  on  the  ground 
that  the  mortgage  has  lost  its  priority,  because  the 
registry  laws  are  not  compiled  with. 

[No.  175.J 

Argued  Oct.  t6, 1869.      Decided  Nov.  16, 1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Loutoiana. 

An  action  was  brought  and  judgment  ob- 
tained in  the  court  l>elow,  by  the  plaintiff  in 
error,  upon  certain  promissory  notes  secured 
by  a  mortgage. 

The  mortgaged  premises  were  sold  upon  fie- 
ri faeiae,  and  thereupon  an  intervention  and 
third  opposition  were  filed  by  Pierre  Hoa, 
claiming  satisfaction  of  an  alleged  prior  claim 
upon  said  premises,  out  of  the  proceeds  of  said 
aiUe. 

A  peremptory  exception  filed  to  the  inter- 
vention ana  third  opposition  was  overruled; 
whereupon  the  plaintiff  sued  out  this  writ  of 
error. 

The  said  Pierre  Hoa  having  died,  his  execu- 
trix and  widow  became  the  defendant  herein, 
in  his  stead. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Thomaa  J.  Dnrant,  for  plaintiff  in 
error: 

An  intervention  is  a  demand  by  which  a  third 
person  requires  to  be  permitted  to  become  a 
party  to  a  suit  between  other  persons.  La.  Code 
of  Pr..  art.  889. 

And  a  third  opposition  is  a  demand  brought 
by  a  third  person,  not  originally  a  party  to  the 
suit,  for  the  purpose  of  arresting  the  execution 
of  an  order  of  seizure  or  judgment  rendered  in 
■ocb  suit,  or  to  regulate  Uie  effect  of  such  seiz- 
ure in  what  relates  to  him.  La.  Code  of  Pr., 
art  892. 

Hoa's  petition  of  Intervention  and  third  op- 
position avers  tlmt  the  mortgage,  which  he 
seeks  to  enforce  against  Patterson,  was  record- 
ed in  the  office  of  the  recorder  of  mortgages, 
May  9,  1853. 

To  Uiis,  Patterson  answered  that  said  mort- 
gage and  priority  of  Hoa  had  been  prescribed 
aoa  all  right  of  action  on  it  barred  by  the  Stat- 
ute of  Limitations  of  Louisiana. 

1.  In  Louisiana,  mortgages  are  allowed  to 
Bee  8  Wall. 


prejudice  third  persons  only  when  they  have 
been  publicly  inscribed  on  the  records  kept  for 
that  purpose.    La.  Civ.  Code,  arts.  3814, 8816. 

2.  There  is  an  office  for  the  recording  of  mort- 
gages in  each  parish  of  the  State.  La.  Civ. 
Code,  arts.  3349,  8350. 

Mortgages  are  extinguished  by  prescription ; 
i.  «.,  Statute  of  Limitations.  La.  Civ.  Code, 
art.  8874. 

4.  The  prescription  operating  as  a  release 
from  debt  has  also  the  effect  of  releasing  the 
owner  of  an  estate  from  every  species  of  real 
right  to  which  the  property  may  have  been 
subject,  if  the  person  in  possession  of  the  right 
has  not  exercised  it  durine  the  time  required 
by  law.    La.  Civ.  Code,  arts.  8494,  8495. 

The  hypothecary  action  is  barred  by  the 
lapse  of  ten  years  after  the  plaintiffs'  right  to 
sue  accrued,  and  before  the  institution  of  the 
suit.     Tjanutee  v.  Mintv/m,  11  La., 256. 

5.  The  registry  or  inscription  of  a  mortgage 
preserves  the  evidence  of  it  during  ten  years 
from  the  day  of  its  date.  The  effect  ceases 
even  a^nst  the  contracting  parties,  after  that 
time,  unless  the  inscription  is  renewed.  La. 
Civ.  Code,  art.  8888. 

6.  This  re-inscription  is  indispensable  to  the 
enforcement  of  the  mortgage  against  third  per- 
sons ;  and  prescription  results  from  the  omis- 
sion to  re-inscribe  within  ten  years  from  the 
date  of  the  first  registry. 

See  Young -7.  OUyBk.,  9  La.  Ann.,  194,and 
cases  there  cited. 

7.  Hoa,  in  the  case  at  bar,  alleges  that  his 
mortgage  was  inscrilied  May  9,  1858;  his  in- 
scription of  mortgage,  consequently,  became 
extinct  May  9,  1868;  nis  suit  was  not  instituted 
until  more  than  three  years  after  that  date;  it 
can  have  no  effect. 

8.  Robert  Patterson  being  also  a  mortgage 
creditor,  and  having  a  judgment  recognizing 
his  mortgage  as  existing  against  the  property 
from  Jufy  20,  1858,  cannot  be  prejudiced  by 
Hoa's  mortgage,  the  inscription  of  which  had 
become  null  by  the  lapse  of  ten  years  from  its 
d4te  without  renewal. 

Purchasers  of  property  sold  under  Jl.  fa.,  in 
Louisiana,  are  required  to  take  it  subject  to 
such  recorded  mortgages  as.upon  investigation, 
may  turn  out  to  heoonaflde  and  existing. 

Ilie  amounts  of  these  mortgages  added  to 
the  amount  of  the  bid,  form  the  total  price  to 
be  paid  by  the  purchaser  for  the  thing  sold. 
In  case  it  turned  out  afterwards  that  any  of  the 
mortgages  had  been  unpaid  or  were  unlawful 
simulations,  the  purchaser  would  owe  their 
amount  to  the  judgment  debtor.  PiekengUi  v. 
Brown,  7  La.  Ann.,  805. 

9.  A  plaintiff,  who  is  a  judgment  creditor 
and  has  a  judicial  mortgage  on  the  property 
sold,  has  the  right  to  dispute  any  prior  mort- 
gage and  inquire  into  its  validity  and  amount. 
PMcertgiU  v.  Brown,  7  La.  Ann.,  806. 

Me»«T».  Wm.  M.  Evarta,  P.  PkOUpt,  and 
P.  H.  Morgan,  for  defendants  in  error: 

The  articles  of  the  Code  that  relate  to  the  ne- 
cessity and  effect  of  the  inscription  of  mort- 
gages applicable  to  this  case,  are  as  follows: 

Art.  8297;  "Among  creditors  the  mortgage, 
whether  conventional,  legal  or  judicial,  has 
force  only  from  the  time  of  recording  it  in  the 
manner  hereafter  directed,  except  in  the  cases 
mentioned  below. 
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Art.  3314:  "ConTeotional  mortgage  is  ac- 
quired only  by  consent  of  the  parties;  and  ju- 
dicial or  legal  mortgages  only  by  the  effect  of 
a  Judgment  or  by  operation  of  law. 

But  these  mortgages  are  only  allowed  to 
prejudice  third  persons  when  they  have  been 
publicly  inscribed  in  records  liept  for  that  pur- 
pose, and  in  the  manner  hereinafter  directed." 

Art.  3815:  "by  the  words  third  persons  used 
in  the  foregoing  article  are  to  be  understood, 
all  persons  who  are  not  parties  to  the  act  or  to 
the  judgment  on  which  the  mortgage  is  found- 
ed, and  who  have  dealt  with  the  debtor,  either 
in  ignorance  or  before  the  existence  of  this 
riglit." 

Art.  8888:  "The  inieriptiem*  preserve  themort- 
gage  and  the  prMlege  durine  ten  years,  reckon- 
ing from  the  day  of  their  date.  Their  effect 
ceases  even  against  the  contracting  parties,  if 
the  inscriptions  have  not  been  renewed  tiefore 
the  expiration  of  this  time,  in  Uie  manner  in 
which  they  were  first  made." 

(The  words  in  italics  are  a  literal  translation 
from  the  French  side  of  this  article;  the  En- 
glish side,  as  printed,  leading  to  obscurity.) 

It  is  manifest  that  certain  general  principles 
so  familiar  to  us  in  their  application  to  the  re- 
cording Acts  of  the  other  States  and  England, 
equally  obtain  in  the  law  of  Louisiana. 

I.  Inscription,  whether  of  privileges  or  of 
mortgages,  is  of  no  application  In  respect  to  the 
eflSdency  of  the  instruments  between  the  par- 
ties to  the  contracts,  or  their  privies  in  law  or 
fact,  or  those  brought  by  their  own  contract  in- 
to knowledge  or  obligation  of  knowledge  of  the 
privilege  or  mortgage  in  question. 

II.  Inscription  is  solely  to  affect  third  par- 
ties within  the  definition  of  the  Code  with 
knowledge  of  what  is  lawfully  Inscrilied.  by 
giving  them  the  opportunity  of  knowledge  by 
inspection. 

III.  Re-inscription  or  its  omission  is  of  no 
more  consequence  between  parties  and  privies 
to  these  contracts,  in  regard  to  the  efficacy  of 
the  contracts,  than  original  inscription. 

Shepherd  v.  Orleans  Cot.  Press  Co.,  3  La. 
Ann.,  118. 

'*  The  object  of  the  re-inscription  is  to  dis- 
pense from  searching  for  the  evidence  of  the 
mortgages  more  than  ten  years  back." 

I V7  Prescription  of  a  right  (which  is  its  ex- 
tinction in  respect  of  remedy  by  too  long  neg- 
lect after  it  accrues  to  enforce  it)  has  no  rela- 
tion to  inscription  or  its  omission. 

The  authorities  in  the  Louisiana  reports  to 
support  these  propositions  are  abundant  and 
uniform. 

Planters'  Bk.  v,  AUard,  8  Mart,  (N.  8.),  136. 

"  A  purchaser,  with  a  knowledge  of  an  ex- 
isting mortgage,  cannot  avail  himself  of  a  want 
of  registry." 

See,  also,  to  the  same  effect,  Baehal  v.  Nor- 
mand,  0  Rob.,  88;  Robinett  v,  Compton,  2  La. 
Ann.,  846;  Swany.  Moore,  14  La.  Ann.,  846; 
I^rker  v.  Waldon,  6  Mart.  (N.  S.),  718;  Sand- 
en  V.  Boston,  3  La.  Ann,,  687;  Haines  v.  Ver- 
ret,  11  La.  Ann..  123. 

"A  mortgage  is  equally  binding  between  the 
contending  pulies  without  registry." 

See,  also,  to  similar  effect,  Thompson  v.  Par- 
r0n(,12  La.  Ann.,  \S&\Sauvin«l  v.  Landereaux, 
1  La.  Ann.,  221;  JVbite  v.  Cooper,  7  Rob.,  44; 
Parker  v.  Walden,  6  Mart.  (N.  8.),  718. 
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Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

Id  April,  1863,  one  Pierre  Hoa  sold  to  one 
Mrs.  McGee  a  plantation  and  several  slaves  at- 
tached thereto,  in  Louisiana,  for  the  sum  of 
$95,000,  and  for  a  portion  of  the  purchase 
money  took  her  seven  promissory^  notes,  two  of 
which  were  payable  respectively  in  five  and  six 
years  from  date.  In  the  act  of  sale  before  tlie 
notaiT,  which  was  subscribed  by  the  parties, 
the  officer  and  the  attending  witnesses,  Uie  pur- 
chaser stipulated  for  a  special  mortgage  on  the 
property  as  security  for  the  payment  of  her 
notes;  and  it  was  declared  that  the  vendor's 
mortgage  and  privilege  should  extend,  not 
merely  to  the  land  and  slaves,  but  to  the  ap- 
purtenance of  the  land  and  the  improvements. 
The  act  of  sale  was  dulv  recorded  in  the  reg- 
ister's office  of  the  parish. 

Before  the  matunty  of  the  last  note  given  by 
Mrs.  McOee  on  this  purchase,  and  in  July, 
1858,  she  executed  a  mortgage  on  the  same 
property  to  the  plaintiff,  to  secure  several 
notes  made  by  her  at  the  time,  amounting 
to  $35,000.  This  mortgage  was  also  duly  re- 
corded in  the  office  of  the  register  of  the  parish. 
In  it  reference  is  made  to  the  previous  mort|»ge 
given  by  Mrs.  McGee,  in  favor  of  her  vendor, 
Boa. 

In  October,  1865,  Patterson  brought  a  suit  in 
the  Circuit  Court  for  the  District  of  Louisiana 
upon  these  notes,  and  in  February,  1866,  re- 
covered Judgment  for  their  full  amout  and  in- 
terest. Upon  thisjudgment  execution  was  issued 
and  the  mortgaged  prbperty  was  s«ld  by  the 
marshal  to  the  plaintiff,  he  being  the  higtiest 
bidder,  for  the  sum  of  $36,200. 

By  the  law  of  Louisiana,  where  property, 
which  is  susceptible  of  being  mortgaged,  is  to 
be  sold  under  execution,  the  sheriff  is  required 
to  obtain  from  the  office  of  the  register  of  mort- 
gages in  the  parish  a  certificate  setting  forth  the 
mortgages  and  privileges  Inscribed  against  the 
property  on  the  books  of  the  office,  and  to  read 
the  certificate  to  the  bystanders  at  the  place  of 
sale  before  he  cries  the  property.  Code  of  Pro- 
cedure, art.  678. 

The  sheriff  is  also  required  to  give  notice  at 
the  sale  that  the  property  will  be  sold  subject  to 
all  privileges  and  hypothecations  of  every  kind 
with  which  it  is  burdened.  The  purcliaser,  in 
such  case,  is  only  obliged  to  pay  to  the  ofBoer 
80  much  of  his  bid  as  may  exceed  the  amount 
of  the  privileges  and  special  mortgages  upon 
the  property,  and  is  allowed  to  retain  in  his  own 
hands  the  amount  required  to  satisfy  them. 

"The  law,  in  these  particulars,  was  followed 
in  the  sale  made  on  the  executiqn  in  this  case. 
The  Marshal  states  in  his  return,  that  the  sum 
bid  by  Patterson  was  retained  in  Ids  hands — 
First,  to  pay  the  mortgage  in  favor  of  Hoa,  and 
second,  to  be  applied  on  account  of  Marriial's 
and  clerk's  fees  and  the  purchaser's  own  claim. 
And  in  his  deed  to  Patterson,  the  Marslial  re- 
cites his  proceedings  at  the  sale;  his  aanooBoe- 
ment  to  the  bidders  of  the  subsisting  mortgMM 
on  the  property,  of  which  the  flnt  wm  tte 
mortgage  of  Mrs.  McGtee  to  Hoa;  and  th«  ralstt- 
tion  of  the  sum  bid  by  the. purchaser  to  miMj 
the  amount  due  thereon.  

Soon  after  the  sale,  and  before  the  ntvra  Mi 
made  by  the  Marshal  or  the  deed  to  tt»|»^ 
chaser  was  executed,  Hoa  filed  mbat  iatMWI 
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in  Louisiana  a  petition  of  interrentlon  and 
third  opposition,  a  proceeding  by  which  a  third 
person  is  allowed  to  biecome  a  party  to  a  suit 
Detween  other  persons  fur  the  purpose,  among 
other  things,  of  enabling  turn  to  present  any 
claim  whidi  he  asserts  on  the  proceeds  or  prop- 
erty seized  and  sold  under  the  order  of  judg- 
ment of  the  court.  The  object  of  the  inter- 
vention of  Hoa  was  to  obtain  payment,  out  of 
the  proceeds  of  the  sale,  of  the  amount  due  him 
on  the  purchase  moneyof  the  mortgaged  prem- 
ises. To  the  petition  Patterson,  in  the  first  in- 
stance, filed  an  answer,  stating  that  at  the  sale 
he  bought  the  property  for  the  sum  of  $26,300; 
that  out  of  this  sum  he  undertook,  according 
to  law  and  the  proclamation  of  the  Marshal,  to 
pay  whatever  sum  might  be  due  to  Hoa,  alleged 
to  be  a  creditor  of  mcOee,  with  a  mortgage 
and  a  vender's  privilege  on  the  plantation  su- 
perior to  his  own ;  but  that  the  amount  was  un- 
certain, and  was  not  stated  by  the  Marshal  and 
did  not  appear  bv  the  register's  certificate,  read 
by  him  at  the  sale.  The  answer  then  proceeds 
to  detail  certain  transactions  which  he  insisted 
resulted  in  a  novation  of  the  debt  of  McOee  to 
Hoa.  and  to  a  forfeiture  of  Hoa's  right  by  virt- 
ue of  his  mortgage  and  privilege  to  prior  pay- 
ment out  of  the  proceeds  of  the  sale. 

No  point  is  made  in  this  court  upon  the  sufS- 
dency  of  the  new  matters  thus  set  out,  and  no 
farther  reference  to  it  need  be  made.  Subse- 
quently, and  on  the  day  set  for  the  trial  of  the 
intervention,  Patterson  filed  a  peremptory  ex- 
ception to  the  demand  contained  in  the  peti- 
tion, to  thf  effect  that  the  mortgage  and  prior- 
ity of  privilege  of  Hoa  had  been  prescribed, 
and  that  his  privilege  had  been  lost  by  reason 
of  the  non-re-inscription  of  the  mortgage  to  him 
within  the  delay  provided  by  law. 

On  the  trial,  the  peremptory  exception  was 
overruled  and  the  intervention  and  third  oppo- 
sition were  sustained,  and  judgment  was  given 
for  the  representatives  of  Hoa  (he  having  died 
during  the  pending  of  the  proceedings),  for 
$25,000  and  interest,  "with  preference  and 
privilege  in  the  proceeds  of  the  plantation  sold, " 
superior  to  that  of  all  persons,  and  particularly 
to  that  of  Patterson,  the  plaintiff.  And  a  second 
trial  granted  by  the  court  resulted  in  a  similar 
judgment. 

The  only  error  alleged  in  the  action  of  the 
circuit  court  lies  in  its  ruling  upon  the  per- 
emptory exception.  ■  It  is  contended  here,  as  in 
that  court,  that  the  mortgage  and  vendor's 
privilege  of  Hoa  were  prescribed,  and  that  the 
prescription  resulted  from  the  failure  to  re-in- 
scribe the  mortgage  within  ten  years  from  the 
date  of  the  first  mscription. 

It  is  supposed  that  support  for  this  position  is 
found  in  article  8833  of  the  Civil  Code  of 
Louisiana;  and  such  would  be  the  case  if,  in  the 
construction  of  the  article,  we  were  confined  to 
its  language,  as  given  in  English,  in  the  printed 
volume  published  by  authoniy  of  the  Legislature 
of  the  State.  It  would  seem  from  its  reading, 
as  thus  given,  that  the  omission  to  re-inscribe  a 
mortgage  within  the  time  designated,  was  in- 
tended to  have  the  effect  of  defeating  and  an- 
nulling its  operation.  But,  upon  examining  the 
language  of  the  article  as  given  in  French,  in 
the  same  volume  (the  Engliahaud  French  being 
printed  in  parallel  columns),  this  construction 
becomes  impossible.  Read,  in  the  light  thus  af- 
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forded,  its  meaning  is  obvious.  It  was  intended 
to  declare  the  effect  of  the  inscription  in  pre- 
serving the  evidence  of  mortgages  and  priv- 
ileges, and  the  effect  of  the  omission  to  renew  the 
inscription  in  destroying  ^uch  evidence.  It  de- 
clares that  the  inscription  preserves  such  evi- 
dence for  ten  years,  and  that  its  effect  ceases  if 
not  renewed  before  the  expiration  of  that  period. 
It  is  the  effect  of  the  inscription  when  not  re- 
newed, which  ceases;  not  the  effect  of  the  m6r^ 
gage.  The  object  of  requiring  re-inscription  is 
to  dispense  with  the  necessity  of  searching  for 
evidence  of  mortgages  more  than  ten  yevs  rack. 
8Kep?i«rd  v.  Orkant  Cotton  Prtss  Co.,  2  La. 
Ann.,  118. 

Besides,  the  object  of  all  registry  laws  is  to 
impart  information  to  parties  d&ing  with  prop- 
erty respecting  its  transfers  and  incumbrances, 
and  thus  to  protect  them  from  prior  secret 
conveyances  and  liens.  It  is  to  the  registry, 
therefore,  that  purchasers,  or  others  desirous 
of  ascertaining  the  condition  of  the  property 
must  look,  and  if  not  otherwise  informed,  thev 
can  rely  upon  the  knowledge  there  obtainea. 
But  if  they  have  notice  of  the  existence  of 
unregistered  conveyances  and  mortgages,  they 
cannot,  in  truth,  complain  that  they  arc,  in 
any  respect,  prejudiced  by  the  want  of  reg- 
istry. In  equity,  and  in  this  country  gen- 
erally at  law,  they  are  not  permitted  to  de- 
feat, under  such  circumstances,  the  rights  of 
prior  grantees  or  incumbrancers,  but  are  re- 
quired to  take  the  title  or  security  in  subordina- 
tion to  their  rights.  The  ^neral  doctrine  is 
that  knowledge  of  an  existing  conveyance  or 
mortgage  is,  in  legal  effect,  the  equivalent  to 
notice  by  the  registry.  And  such  is  the  law  of 
Louisiana  as  expounded  by  the  decisions  of  her 
highest  court.  Thus,  in  BoHnett  v.  Compton, 
2  La.  Ann.,  854,  that  court  said:  "The  doc- 
trine is  now  well  settled,  that  the  actual  knowl- 
edge by  a  purchaser  of  an  existing  mortgage  or 
title  is  equivalent  to  a  notice  resulting  from  the 
registry.  The  formality  of  recording  is  for  the 
benefit  of  the  public,  and  for  the  purpose  of 
giving  notice  to  individuals.  But  if  a  party 
nave  Knowledge  of  that  of  which  it  is  the  pur- 
pose of  the  law  to  notify  him  by  causing  an  act, 
instrument  or  lien  to  be  recorded,  the  effect  is 
the  same,  and  he  is  as  much  bound  by  his  per- 
sonal knowledge  as  if  his  information  was  de- 
rived from  an  inspection  of  the  record." 

The  cases  of  Planttn'  Bank  of  Georgia  v.  Al- 
lard,  8  Mart.  N.  8.,  186;  BM  v.  Haw,  8  Mart,. 
K.  B.,  243;  Baehal  v.  Normand,  6  Rob.  La., 
88,  and  SicanY.  Jfoore,  14  La.  Ann.,  845,  are  to 
the  same  effect. 

In  the  case  at  bar,  Patterson  had  knowledge 
of  the  mortgage  and  vendor's  privilege  of  Hoa. 
They  are  stated  in  the  morteage  to  himself, 
which  he  placed  on  record.  If,  therefore,  the 
act  of  sale,  stipulating  for  the  special  mortgage 
aud  acknowledging  the  vendor's  privilege,  had 
not,  in  fact,  been  recorded,  he  would  have  been 
bound  by  his  knowledge  of  their  existence.  He 
could  not  have  urged  the  want  of  inscription  to 
defeat  Hoa's  priority  and,  for  like  reasons,  he 
cannot  urge  the  want  of  re-inscription. 

Prescription  of  the  mortgage  and  vendor's 
privilege  did  not  follow  from  the  omission  to 
re-inscribe  the  act  of  sale.  From  its  nature, 
prescription  could  not  have  begun  to  run  until 
the  debt  secured  had  matured. 
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But  there  is  a  further  answer  to  the  objection 
founded  on  the  want  of  re-inscription.  Bt  the 
terms  upon  which  Patterson  purchased  the 
property  at  the  Marshal's  sale,  and  the  stipu- 
lations contained  in  the  Marshal's  deed  accepted 
by  him  and  placed  on  record,  he  assumed  to 
pay  the  amount  due  on  Hoa's  mortgage.  He 
cannot  now  avoid  compliance  with  his  con- 
tract, in  this  respect,  on  the  ground  that  Hoa's 
mortgage  liad,  in  fact,  at  the  time,  lost  its  pri- 
ority by  not  being  re  inscribed  before  the  ex- 
? {ration  of  ten  years  from  its  first  inscription. 
'arker  v.  Walden,  6  Mart.  N.  8..  713;  and  JVo- 
ble  V.  Cooper,  7  Rob.  La.,  44, 
Judgment  affirmed. 

Clted-8  Wood,  M. 


J.  R.  YOUNG  BT  AL.,  Plfft.  in  Err.. 

«. 

WILLIAM  MAR-nN. 

(See  S.  C,  8  WaU..  354-358.) 

Exeeption*  not  in  tranKript.  not  available — prae- 
tiee  aa  to — abandoned  demurrer. 

Where  there  is  no  evidence  in  the  transcript  that 
any  ezoeptions  were  taken  to  the  action  of  the 
court  below,  except  such  as  appear  from  the  min- 
utes of  the  olerk,  this  court  cannot  take  any  notice 
of  them. 

To  be  of  any  avail,  exceptions  must  be  drawn  up 
so  as  to  present  distinctly  the  ruling  of  the  court, 
and  be  signed  and  sealed  by  the  Judge. 

Unless  so  signed  and  sealed  tbey  do  not  constitute 
any  part  of  the  record  which  can  be  considered  by 
an  appellate  court. 

But  no  bill  of  exceptions  is  necessary  where  the 
error  Sieged  is  apparent  upon  the  record. 

Where  the  plaintiffs,  instead  of  relying  upon  the 
sufficiency  of  an  alleged  demurrer,  lllea  a  replica- 
tion to  the  answer,  they  abandoned  their  demurrer 
and  it  ceased  to  be  a  part  of  the  record. 

[No.  182.] 
Argued  Nov.  S,  1869.      Decided  Nov.  IS,  1869. 

IN  ERROR  to  the  Supreme  Court  of  Utah. 
In  this  case  a  writ  of  replevin  was  issued  in 
behalf  of  the  plaintiffs  in  error,  in  the  District 
Court  for  the'Thlrd  Judicial  District  of  the  Terri- 
tory of  Utah,  for  the  recovery  of  certain  goods. 
The  copy  of  the  record  shows  the  following 
entries,  viz. : 

Plaintiff's  counsel  filed  demurrer  to  the  de- 
fendant's answer,  which  was  argued  by  Memrs. 
Batkin  <t  Hempstead  for  plaintiffs,  and  Meggn. 
MarthaU  &  Carter  for  defendant. 

Pleadings  submitted  to  the  court  and  held 
under  advisement. 

Court  overruled  demurrer  filed  by  plaintiffs 
to  defendant's  answer,  and  ruled  that  defend 
ant  has  a  lien  on  the  goods  of  E.  R.  Young  & 
Sons,  now  in  possession  of  defendant,  for 
freight  both  by  the  McWhurt  train  and  the 
Irwine  train. 

Plaintiffs  ordered  to  reply  as  though  demur- 
rer had  not  been  filed. 

Oharlei  H.  Hemp»tead,Esq., co\mse\  for  plaint- 
iffs, excepted  to  the  ruling  of  the  court,  and 
made  a  verbal  motion,  praying  for  judgment  and 
damages  on  the  pleadings.  Motion  argued  by 
Me»tr».  Batkin  &  Hempstead  for  plaintiffs,  and 
Mes»n.  MarthaU  &  Carter  for  defendant. 

Pleadings  submitted  to  the  court  and  held 
under  advisement.  Motion  for  judgment  over- 
ilS 


ruled.  Rulings  excepted  to  by  plaintiffs'  coun- 
sel. Judgment  having  been  given  for  the  de- 
fendant upon  the  trial  of  the  case  by  a  jury, 
the  plaintiffs  took  an  appeal  to  the  court  bslow 
on  the  following  assignment  of  errors,  vis. : 

First.  That  the  court  erred  in  overnUing  the 
demurrer  filed  by  said  plainti&  to  the  said  de- 
fendant's answer. 

Second.  That  the  court  erred  in  ruling  there- 
on that  the  "defendant  has  a  lien  on  the  goods 
of  E.  R,  Young  &  Sons,  now  in  possession  of 
defendant,  for  freight  both  by  the  McWhnit 
train  and  the  Irwine  train." 

Third.  That  the  court  errred  in  ordering 
plaintiffs  to  replv  as  though  demurrer  had  not 
been  filed;  to  which  sev^al  rulin§8  and  order 
the  plaintiffs,  by  their  counsel,  then  and  there 
excepted,  as  appears  of  record. 

Fourth.  That  the  court  erred  in  overruling 
the  verbal  motion  of  plaintiffs  for  jud^ents 
and  dama^  In  the  proceedings;  to  which  rul- 
ing plaintiffs  then  and  there  excepted,  as  ap- 
pears from  the  record  hereto. 

The  court  below  entered  a  decree  dismissing 
the  appeal ;  whereupon  the  plaintiffs  sued  out 
this  writ  of  error. 

A  further  statement  of  the  case  f^peara  in 
the  opinion  of  the  court. 

Me**r$.  R.  N.  Baiktn,  C.  H.  Hen^pttead,  and 
S.  De  Wolfet  for  plaintiffs  in  error: 

When  the  error  is  apparent  on  the  face  of  the 
record,  a  bill  of  exceptions  is  unnecessary  in  s 
case  brought  up  on  writ  of  error." 

Rogeri  v.  Burlington,  8  Wall..  661  (70  U.  &, 
XVIII.,  82);  Gorman  v.  Lenox.  15  Pet.,  115; 
Suydamv.  WiOiamton,  20  How.,  438  (61  U.  8., 
XV.,  981);  BennM  v.  SuUerworth.  11  How., 
669;  Cohtne  v.  Va.,  6  Wheat.,  410;  Stockton  v. 
Moore,  4  How.,  155;  SHaeum  v.  Pomerjf,  6 
Cranch.  221;  Garland  v.  i>act»,  4  How.,  181. 

The  demurrer  was  lost  from  the  files  before 
the  transcript  was  made  out,  and  does  not, 
therefore,  appear  in  form  in  said  record. 

This  court  can  only  judge  of  its  nature  from 
the  ruling  of  the  district  court  on  said  de- 
murrer. 

.From  this  ruling  it  is  manifest  that  said  de- 
murrer questioned  the  lien  claimed  on  said 
goods.  Besides,  the  demurrer  must  have  been 
general  or  special;  and  in  either  case  all  the 
substantial  defects  of  the  pleadings  were 
brought  before  the  court.  For  it  is  a  ruk  of 
law  that  "Under  a  special  demurrer  advantage 
may  be  taken  as  well  of  all  substantial  &■ 
f ects,  though  not  assigned  for  cause,  as  of  thoae 
formal  faults  which  are  so  assigned ;  and  this 
for  the  reason  last  before  stated,  viz. :  that,  as  to 
faults  not  so  assigned,  a  special  demurrer  oper- 
ates precisely  like  a  general  one." 

Gould,  PL,  430,  sec.  20,  and  context;  8l«>h. 
PI.,  142;  1  Chit.  PI  ,  ISUied.,  664;  1  Tidd,  Pr., 
695;  BumeU  v.  Bieeoe,  4  Johns.,  295. 

Formal  defects,  but  not  defects  of  subataaoe, 
are  cured  by  the  adverse  party  answering  over. 

Gould,  Pi.,  442,  sec.  86;  p.  346,  sec.  3S;  p. 
468,  sec.  18;  p.  471,  sec.  27;  p.  154,  sec.  1»: 
Steph.  PL.  146;  1  Chit.  PI.,  571 ;  WkOe  t.  D» 
Lavin,  21  Wend.,  26,  and  cases  cited;  Bumhmm 
V.  Be  Bewrte,  8  How.  Pr.,  159;  OarUnd  n 
Davis,  4  How.,  181.  and  cases  cited. 

We  now  come  to  the  third  asdgnmeiit  tt 
error.  Said  exception  was  not  waived  Itm* 
swering  over,  because,  as  has  alicadj  MM 
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stated,  and  as  appears  from  the  record,  no 
pleadings  were  med  after  the  motion  for  judg- 
ment on  the  pleadings  was  made.  Neither  was 
said  exception  waived  by  trial  or  verdict  for 
the  defendant,  because  the  defects  in  the  de- 
fense are  substantial,  and  such  as  a  verdict  can- 
not cure. 

Oould,  PI..  159,  et  tea.;  Idem.,  ch.  10,  sees.  7, 
13. 21.  23.  27;  1  Chit.  PI.,  674. 

Said  motion  was  in  the  nature  of  a  motion 
for  judgment,  non  obttanXe  veredicto, 

Steph.  PL,  97,  146;  1  Chit.  PI.,  656;  Oould, 
PI.,  482,  sec.  46. 

There  can  be  no  doubt  that  said  motion 
would  have  been  good  if  it  had  been  made  non 
obstante  veredicto,  and  a  fortiori,  it  was  good 
before  verdict. 

Burnham  v.  De  Bevone.  8  How.  Pr.,  159. 

MeetTt.  MarthaU  &  Carter,  and  Joshua 
■.  Van  Cott,  for  defendant  in  error: 

It  is  a  rule  of  law,  that  a  demurrer  admits  all 
such  matters  of  fact  as  are  sufficiently  pleaded. 

Steph.  PL.  6  Am.  ed.,  143;  1  Chit.,  662; 
Gould  PL,  ch.  9,  sees.  4,  42-44;  1  Saund.  PL 
&  Ev.,  5th  Am.  ed.,  948,  953. 

The  judgment  of  the  court  was,  that  the  de- 
fendant had  In  law  a  lien  upon  the  property  in 
question. 

The  plaintiffs  had  their  election,  either  to  let 
the  judgment  of  the  court  become  final  and  save 
their  exception,  or  to  abandon  their  demurrer 
and  reply  to  defendant's  answer, 

"  If  the  defendants  had  intended  to  have  a 
review  of  that  judgment  in  a  writ  of  error,  they 
should  have  refused  to  amend  the  pleadings 
and  permitted  the  judgment  on  demurrer  to 
stand." 

See,  also,  GUaraater  v.  Meredith,  1  Wall., 
25(68  U.  S.,  XVII.,  604):  BeU  v.  U.  &  M.  B. 
R..  4  Wall.,  598  (71  U.  8,,  XVIII. ,  838);  «we« 
V  Mintum,  1  Cal.,470. 

On  the  contrary,  the  error  assigned  must  ap- 
pear on  the  recora. 

The  exception  noted  to  the  judgment  of  the 
court  upon  the  demurrer  was  waived,  and  the 
demurrer  ceased  to  form  part  of  the  record 
from  the  time  of  the  filing  of  plalntiS's  repli- 
cation. 

2.  There  was  no  exception  noted  as  assigned 
in  plaintiffs'  third  assignment  of  errors. 

8.  The  motion  on  the  pleadings  for  judg- 
ment was  in  substance  and  effect  a  demurrer, 
and  was  waived  when  the  parties  went  to  trial 
on  the  merits. 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

There  is  no  evidence  contained  in  the  tran- 
script that  any  exceptions  were  taken  to  the  ac- 
tion of  the  District  Court  of  the  Territory,  ex- 
cept such  as  appears  from  the  minutes  of  the 
clerk.  These  minutes  are  mere  memoranda, 
staling,  in  the  briefest  and  most  gtneral  man- 
ner, the  proceedings  had  in  court.  They  do 
not  purport  to  give  the  particulars  of  the  pro- 
oeedingB,  but  only  to  describe  their  character. 
Tliey  were  made  to  preserve  an  account  of  the 
iCeneral  order  of  business  of  the  court,  and  to 
assist  the  clerk  in  the  subsequent  preparation 
of  the  formal  record.  In  this  case  they  state 
that,  on  a  day  mentioned,  the  plaintilf's  coun- 
See  8  Wall. 


sel  filed  a  demurrer,  which  was  argued  and 
taken  under  advisement  ;that,on  the  subsequent 
day,  the  demurrer  was  overruled,  and  the 
plaintiffs  excepted.  And,  also,  that  afterwards, 
on  a  certain  day,  the  plaintiff's  counsel  made 
a  verbal  motion  for  judgment  and  damages  on 
the  pleadings;  that  the  motion  was  argued,  and, 
on  the  following  day,  overruled,  and  that  the 
ruling  was  excepted  to. 

These  entries  do  not  present  the  action  of  the 
court  and  the  exceptions  in  such  form  that  we 
can  take  any  notice  of  them.  It  is  no  part  of 
the  duty  of  the  clerk  to  note  in  his  entries  the 
exceptions  taken,  or  to  note  any  other  proceed- 
ings of  counsel,  except  as  they  are  preliminary 
to,  or  the  basis  of,  the  orders  or  judgment  of 
the  courts  To  be  of  any  avail,  exceptions  must 
not  only  be  drawn  up  so  as  to  present  distinctly 
the  ruling  of  the  court  upon  the  points  raised, 
but  they  must  be  signed  and  sealed  by  the  pre- 
siding judge.  Unless  so  signed  and  sealed,  they 
do  not  constitute  any  part  of  the  record  which 
can  be  considered  by  an  appellate  court. 

WiUiamsy.  Norrie,  12  Wheat.,  119  ;  Lever- 
inge  v.  Dayton,  4  Wash.  C.  C,  698. 

It  is  true,  as  slated  by  counsel,  that  the  object 
of  a  bill  of  exceptions  is  to  make  matter  of  rec- 
ord what  would  not  otherwise  appear  as  such, 
and  that  no  bill  is  necessary  where  the  error 
alleged  is  apparent  upon  the  record.  So  here, 
had  the  demurrer  been  in  the  transcript,  and  it 
had  appeared  that  the  plaintiffs  had  relied  upon 
its  sufficiency,  and  final  judgment  thereon  had 
passed  against  them,  the  error  of  the  court,  if 
any  existed,  would  have  been  open  to  exami- 
nation, for  it  would  have  been  disclosed  by  the 
proceedings.  No  bill  of  exceptions,  then,  could 
have  presented  more  clearly  the  ruling  of  the 
court. 

Suydam  v.  WilMamion,  20  How..  427  [65  U. 
8.,  XVI.,  978]. 

But  the  demurrer  is  not  in  the  transcript,  and 
it  is  only  a  matter  of  conjecture  whether  it  was 
a  special  or  general  one;  to  the  form  or  sub- 
stance of  the  answer.  Nor  is  any  order,  over- 
ruling the  demurrer,  shown ;  a  statement  of  the 
clerk  in  his  entries  that  such  was  the  fact  is  all 
that  appears.  But,  independent  of  this  consid- 
eration, the  ruling  of  the  court  on  this  point 
would  not  be  noticed,  for  it  appears  that  the 
plaintiffs,  instead  of  relying  upon  the  suffi- 
ciency of  the  alleged  demurrer.filed  a  replication 
to  the  answer.  They  thus  abandoned  their  de- 
murrer, and  it  ceased  to  be  a  part  of  the  record. 
Aurora  v.  Went,  7  Wall.,  92  [ante,  42]; 
Clearwater  v.  Meredith,  1  Wall.,  42  [68  U.  8., 
XVII.,  609];  Brown  v.  Saratoga  B.  B.  Co.,  18 
N.  y.,  495. 

The  exception  to  the  ruling  in  denying  the 
motion  for  judgment  on  the  pleadings  is  not 
only  subject  to  the  general  objection  already 
stated,  but  to  the  further  objection,  that  the 
grounds  upon  which  the  motion  was  made  or 
denied  are  not  given.  The  motion  was  not 
made  at  the  trial  and,  as  counsel  suggests,  it 
may  have  been  denied  on  a  point  of  practice 
without  respect  to  the  merits. 

Judgment  affirmed. 


CIted-lOWall.,42:):  12  Wall.,  84;  2t  Wall.,  168:  91 
U.  8.,  133 ;  IM  U.  S.,  633 :  a  Wood,  388 ;  18  Kan.,  126. 
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JOHN  MAGWIRE,  Plf.  in  Srr., 

«. 

MART  L.  TYLER  vet  al. 

(See  8.  C,  8  Wall.,  6(I8-«7Z,  NoU.) 

DeoTM  taodified,  at  to  iti  direction  to  the  court 
beloa. 

On  motion  to  modify  the  decree,  the  court  de- 
cide that  the  decree  of  reversal  will  stand  un- 
changed, but  the  direction  is  modified  so  that  the 
cause  is  remanded  for  further  proceedlass,  in  oon- 
formity  to  the  opinion  of  the  court. 

[Mr.  Juttiee  NsiiSON  did  not  sit  in  this  catwe.] 
[No.  107.] 
Argued  Apr.  9,  and  Oct.  tS,  1889.     Bedded 
Non.  15,  1869. 

IN  ERROR  to  the  Supreme  Court  of  Missouri. 
On  motion  to  modify  decree. 

For  the  histoiy  of  this  case  and  a  statement 
of  the  facts,  see  the  preceding  report  of  the  de- 
cision of  this  court  on  the  merits. 

On  Apr.  5,  1869,  this  court  entered  a  decree 
reversing  the  decree  of  the  Supreme  Court  of 
MisBOun,  and  remanded  the  cause  to  said  court 
with  directions  to  enter  a  decree  afflrminK  the 
decree  of  the  St.  Louis  Court  of  Common  Pleas 
in  favor  of  the  plaintift  in  error.  On  the  fol- 
lowing day  counsel  for  the  defendants  in  error 
filed  a  motion  to  modify  the  decree  of  this 
court,  so  as  not  to  require  the  Supreme  Court 
of  Missouri  to  affirm  the  decree  of  the  St.  Louis 
Court  of  Common  Pleas. 

After  the  first  argument  on  the  motion,  Apr. 
9,  1869,  the  court  ordered  the  case  to  stand  con- 
th)ued  until  the  adjourned  session  of  the  court, 
in  Octol)er  following,  for  argument  on  the  ques- 
tion "whether  the  decree  should  require  the 
Supreme  Court  of  Missouri  to  affirm  the  de- 
cree of  the  Court  of  Common  Pleas  of  St. 
Louis." 

A  further  statement  of  the  case,  as  it  now 
stands,  appears  in  the  opinion  of  the  court. 

Met9r».  P.  Phillips.  B.  R.  Curtis.  Brit- 
ton  A.  Hill,  and  J.  B.  ShepUy.tor  defendants 
in  error: 

The  defendants  were  entitled,  under  the  laws 
of  their  State,  to  appeal  to  the  Supreme  Court 
on  all  the  points  raised  in  the  court  below. 

This  is  not  the  mere  naked  right  of  appeal, but 
the  substantive  right  of  having  the  judgment 
of  the  Supreme  Court  upon  all  the  questions 
raised. 

The  Supreme  Court  did  not  decide  the  sec- 
ondary question,becau8e,  being  for  the  pluntiff 
on  the  primary  one,  it  was  unnecessary. 

But  if  this  court  affirms  the  judgment  of  the 
Court  of  Common  Pleas,  or,  which  is  the  same 
thing  in  eSect,  directs  the  Supreme  Court  of 
the  State  to  do  it,  then  the  defendants  have 
never  had  the  benefit  of  their  appeal  to  the  Su- 
preme Court  on  their  secondary  questions — thus 
finally  settled  by  an  affirmance  of  a  court  which 
had  no  jurisdiction  of  them,  and  which  never 
considered  them. 

If  this  court  determines  that  the  judgment  of 
the  Court  of  Common  Pleas  should  have  been 
affirmed  by  the  Supreme  Court  of  the  State, 
then  the  Judiciary  Act  authorizes  this  court  to 
enter  such  judgment  as  that  court  should  have 
rendered.  But  we  find  no  authority  in  the  Act 
to  issue  a  mandate  to  that  court  to  enter  such 
affirmance. 
480 


The  point  of  interest  to  these  defendants  is, 
that  the  judgment  of  this  court  should  not  con- 
clude them  on  any  other  question  but  the  pre- 
cise one  which  this  court  has  jurisdiction  to  de- 
termine. 

When  this  court,  tiierefore,  reverses  tbe 
judgment  of  the  Supreme  Court  of  the  State, 
and  holds  that  the  plaintiff  has  a  valid  title  un- 
der his  patent  of  18S2,  and  that  this  title  is  su- 
perior to  that  held  by  the  defendants  under 
their  patent  of  1852,  it  has  done  all  that  the 
plainufl  has  the  right  to  claim,  and  all  that  the 
Constitution  and  laws  permit  it  to  do. 

The  25th  section  concludes  with  a  declara- 
tion that  "No  error  shall  be  assigned  or  re- 
garded than  such  as  immediately  resnectB  the 
before  mentioned  questions  of  valiaity,  con- 
struction of  the  said  Constitution,  treaties,  stat- 
utes, commissions  or  authorities  in  dispute." 

It  would  seem  to  be  very  obvious  that,  as  the 
particular  question  to  be  decided  is  so  carefully 
defined,  the  court  would  see  to  it  that  on  the 
entry  of  its  judgment,  no  other  question  should 
be  concluded. 

The  order  of  this  court  for  judgment,  set- 
ting up  the  vacated  annulled  decree  of  1864,  of 
an  abolished  inferior  court  of  Missouri  on  ques- 
tions of  local  law,  is  improvidently  made  with- 
out any  power  in  the  court,  imder  any  Act  of 
Congress  or  decision  to  do  so. 

Meem't.  T.  Ewlng,  J.  H.  CarlUle.  and 
8.  T.  Olover,  for  plaintifl  in  error: 

As  to  \h%  power  of  this  court  to  make  the 
decree  complained  of.  The  Act  of  1867,  14 
SUt.  at  L.  886,  887,  directs  that  this  court 
"may  at  their  discretion  proceed  to  a  find  de- 
cision of  the  same  and  award  execution,  or  re- 
mand the  same  to  an  inferior  court."  The  24th 
section  of  the  Act  of  1789  directs  the  circuit 
court,  on  reversing  a  judgment  in  tbe  district 
court,  to  render  such  judgment  as  the  district 
court  should  have  rendereid.  And  on  error  to 
the  circuit  court,  the  Supreme  Court  shall  do 
the  same,  except  where  the  reversal  is  in  favor 
of  the  plaintiff  in  the  original  suit,  and  the 
damages  to  be  assessed  are  uncertain.  The  fact 
that  the  judgment  of  reversal  is  in  favor  of  the 
plaintiff  in  the  original  cause,  does  not  change 
the  rule,  unless  also  "the  damages  assessed  are 
uncertain."  There  is  no  modifying  element  of 
the  kind  in  this  cause.  Here  the  damages  are 
already  assessed ;  they  are  certain  and  definite; 
not  even  questioned  of  record.  So  that,  if  this 
were  a  writ  of  error  to  a  circuit  court,  this  court 
must  render  such  a  decree  as  the  circuit  court 
oueht  to  have  rendered. 

Under  the  Act  of  1867,  vol.  14,  p.  887,  thia 
court  may,  at  their  discretion,  "proceed  to  a 
final  decision  and  award  execution,"  or  "re- 
mand the  cause  to  an  inferior  court." 

Under  the  Act  of  1789,  if  that  stood  alone. 
the  court  should  amend  their  order  so  as  to  af- 
firm the  decree  of  the  Court  of  Common  Pleas 
of  Missouri,  to  which  we  do  not  object;  but 
under  the  Act  of  1867  this  court  may,  at  their 
discretion,  affinn  the  decree  of  the  Court  of 
Common  Pleas  or  order  the  Supreme  Court  of 
Missouri  to  affirm  it.  The  order  as  it  stands  Is 
ri^t,  under  the  Act  of  1867. 

While  we  mainta(p  that  the  judgment  is 
right,  under  the  Act  of  1867,  we  adopt  the  rea- 
soning of  the  learned  bounsel  as  to  the  powers 
of  this  court  under  the  Act  of  1789. 
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"As  this  caae  was  never  remanded  before, 
and  the  revenal  is  in  favor  of  the  plaintiff  in 
the  original  suit,  the  statute,  as  we  have  seen, 
requires  that  the  case  should  be  remanded  for 
final  hearing." 

Here  the  conclusion  forgets  just  one  half  of 
the  premiaea.  This  court  is  required,  by  the 
Act  of  1789,  to  enter  such  judgment  as  the 
court  below  ought  to  have  entered,  unless  "the 
reversal  was  in  favor  of  the  plaintiff  in  the 
original  suit,  and  the  damages  to  be  assessed 
or  matter  to  be  decreed  are  uncertain." 

The  and, with  the  half  of  the  sentence  which 
follows  it,  patent  as  they  are,  seem  to  have  es- 
caped the  notice  of  defendant's  counsel.  The 
order  complained  of  is,  therefore,  within  the 
jurisdiction  of  this  court.  It  is  also  within  its 
practice. 

Martin  v.  Hunter,  1  Wheat.,  804;  C^ke  v. 
Hardteood,  8  Dall.,  842;  Bkillem'*  Si^r*  v. 
Ma^»  Ex'n,  6  Cranch,  267;  Ex  parte  Story, 
la  Pet.,  389;  Wat  v.  Brashear,  14  Pet.,  61; 
U.  8.  V.  Marvin,  8  How.,  618;  Wdldtn  v.  Bod- 
le^t  Eeirt,  0  How.,  84. 

Mr.  Juitiee  Clifford  delivered  the  opinion 
of  the  court: 

Explanations  as  to  the  nature  of  the  contro- 
▼eny  involved  in  the  suit,  or  the  proceedings 
in  the  courts  of  the  State  before  the  cause  was 
removed  Into  this  court  for  revision,  are  un- 
necessary, as  they  are  given  with  sufficient  full- 
ness in  the  opinion  of  the  court  delivered  on 
the  5tb  of  April  last,  on  the  same  day  and  im- 
mediately before  the  decree  was  entered  revers- 
ing the  judgment  of  the  Supreme  Court  of  the 
State;  and  all  those  matters  are  well  known  to 
the  parties  before  the  court. 

Pursuant  to  the  order  given  at  that  time,  the 
decree  entered  was,  "  that  the  judgment  of  the 
said  Supreme  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs,  and  that 
this  cause  be,  and  the  same  is  herebv  remanded 
to  the  said  Supreme  Court,  with  directions  to 
enter  a  decree  affirming  the  decree  of  the  St. 
Louis  Court  of  Common  Pleas."  Dissatisfied 
with  the  directions  given  in  the  decree,  the 
respondents  moved  the  court  that  the  decree  in 
that  respect  might  be  modified,  and  the  court, 
on  the  15th  of  the  same  month,  passed  an  or- 
der that  the  motion  should  be  continued  to 
this  seesioo,  for  oral  argument  on  the  question 
whether  the  decree  should  require  the  Supreme 
Court  of  the  State  to  affirm  the  decree  of  the 
Court  of  Common  Pleas,  as  therein  directed. 
Leave  for  any  further  argument  upon  the 
merits  was  not  granted  in  tnat  order,  nor  has 
the  court  reconsidered  the  questions  previously 
examined  and  decided  when  the  opinion  was 
delivered.  The  court  at  that  time  decided  the 
following  propositions: 

1.  That  the  documentary  evidences  of  title 
exhiUted  in  this  case,  as  derived  under  Span- 
ish rule,  did  not  invest  Joseph  Brazeau,  the 
donee  of  the  tract  of  four  by  twenty  arpentt, 
with  a  complete  title  to  the  tract. 

2.  That  the  legal  title  to  the  same,  under  the 
Treaty,  vested  in  the  United  States,  as  the  suc- 
cessor of  the  former  sovereign. 

3.  That  the  donees  of  incomplete  titles  in 
the  Territory  ceded  by  the  Treaty,  could  not  con- 
vert an  incomplete  title,  deriveid  from  the  for- 
mer government,  into  a  complete  title  under 
See  8  Wau-  U.  8.,  Book  lU. 


the  United  States  in  any  other  mode  than  that 
prescribed  by  an  Act  of  Congress. 

4.  That  the  incomplete  title  to  the  whole 
tract  of  four  by  twenty  arpentt  was  granted  by 
Oovemor  Zenon  Trudeau  to  Joseph  Brazeau, 
as  described  in  the  concession  evidencing  the 
grant. 

6.  That  the  deed  from  the  donee  of  the  tract 
to  Louis  Labeaume  did  not  convey  the  four  by 
four  arpentt  now  in  controversy,  but  that  the 
title  to  the  same,  as  acquired  under  the  conces- 
sion, still  remained  in  the  donee  of  the  tract, 
by  virtue  of  the  reservation  contained  in  the 
deed. 

6.  That  the  survey  made  by  the  Spanish  sur- 
veyor did  not  have  the  effect  to  impair  the 
incomplete  title  of  the  donee,  nor  to  convev, 
assign  or  transfer  any  interest  whatever  in  tne 
tract  of  four  by  four  arpentt  to  the  grantee 
in  that  deed. 

7.  That  the  tract  of  four  by  four  arpents 
was  confirmed  to  the  donee  by  the  decree  of 
the  commissioners  of  September  10,  1810,  and 
that  the  same  was  never  confirmed  to  Louis 
Labeaume. 

8.  That  the  survey  of  Joseph  C.  Brown,  in 
which  he  certified  that  he  had  surveyed  for  the 
applicant  "two  tracts  in  one,"  was  m  that  par- 
ticular erroneous,  and  that  the  survey  so  inade 
did  not  have  the  effect  to  impair  in  any  way 
the  incomplete  title  held  by  the  donee  of  the 
tract. 

0.  That  Louis  Labeaume  did  not  acquire  the 
legal  title  to  the  tract  of  four  by  four  arpentt 
under  the  patent  granted  to  him,  as  the  saving 
clause  'in  the  same  reserved  any  valid  adverse 
right  which  may  exist  to  any  part  of  the  tract 

10.  That  the  patent  granted  to  Joseph  Bra- 
zeau at  the  same  time  never  became  operative, 
as  he  refused  to  accept  the  same,  and  promptly 
returned  it  to  the  Land  Department. 

11.  That  the  subsequent  action  of  the  Secre- 
tary of  the  Interior  in  canceling  the  sacne,  and 
in  ordering  a  new  survey,  was  authorized  by 
law. 

12.  That  Joseph  Brazeau,  by  virtue  of  that 
survey  and  the  patent  granted  to  him,  June  10, 
1862,  acquired  the  legal  title  to  the  tract  of 
four  by  four  arpentt,  notwithstanding  the  sav- 
ing clause  in  the  patent,  as  he  was  the  rightful 
owner  of  the  incomplete  title  to  the  same  as 
acquired  by  the  conc«88ion  granted  under  Span- 
kdi  rule. 

18.  That  the  tract  as  granted  by  the  Gov- 
ernor was  bounded  on  the  north  by  Rocky 
Branch,  and  on  the  south  by  the  concession  to 
one  Esther,  a  free  mulatto  woman,  and  the 
reservation  in  the  deed  was  of  a  tract  of  four 
arpentt  of  land,  to  be  taken  at  the  foot  of  the 
hillock  in  the  southern  part  of  the  land. 

14.  That  the  land  reserved  is  bounded  on 
the  south  by  the  concession  to  the  mulatto  wo- 
man, and  north  by  the  south  line  of  the  "  six- 
teen arpents  in  depth  "  conveyed  by  the  deed, 
and  lies  north  of  the  ditch. 

15.  That  the  legal  title  to  the  tract  of  four 
by  four  arpentt  remained  in  the  United  States 
until  June  10,  1862,  when  the  patent  was 
granted  to  the  donee  of  the  incomplete  title 
under  the  former  sovereign. 

16.  That  the  title  of  the  donee  before  he  ob- 
tained his  patent  was  incomplete  and  attached 
to  no  land,  and  could  not  be  converted  into  a 
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complete  title  except  by  legal  surrey  and  hy  a 
patent,  as  required  by  law — because  it  stood  as 
It  existed  in  1810,  when  the  Board  of  Commis- 
sioners confirmed  it  as  valid. 

17.  That  Uie  title  of  the  donee,  as  perfected 
by  the  last  survey  and  patent,  is  wholly  un- 
affected by  the  judgment  of  this  court  in  the 
case  of  Magwire  v.  T)iler,  1  Black,  195  [66  U. 
8.,  XVIL,  187],  as  this  court  in  that  case  had 
no  jurisdiction  of  the  merits  and  did  not  decide 
any  question,  except  that  the  action  of  the  Sec- 
retary of  the  Interior,  in  setting  aside  the  sur- 
vey therein  described,  was  a  rightful  exercise 
of  authority. 

Based  upon  these  conclusions  of  law,  the 
court  gave  the  directions  recited  in  the  order 
passed  at  the  regular  session  of  this  term,  for 
an  oral  argument  on  the  motion  now  pending 
before  the  court.  In  conformity  to  that  order, 
the  question  involved  in  the  motion,  and  there- 
in recited,  has  been  argued  by  counsel,  and  the 
court  has  reconsidered  that  part  of  the  decree, 
and  has  come  to  the  conclusion  that  a  different 
direction  would  be  more  in  accordance  with 
the  usual  practice  of  the  court  in  such  cases 
than  the  one  contained  in  the  decree. 

Oovemed  by  that  consideration,  the  court 
will  modify  the  particular  direction  specified  in 
the  order  for  an  oral  argument;  but  the  court 
adheres  to  the  several  propositions  of  law  here 
recited,  and  refers  to  the  opinion  of  the  court 
delivered  at  the  time  the  decree  was  entered 
for  further  explanations,  as  to  the  grounds 
upon  which  thne  conclusions  rest. 

The  decree  of  reversal  will  stand  unchanged ; 
but  the  directions,  as  modified,  will  be,  that 
theeauie  be  remanded  for  further  proeeedingt, in 
eo^formity  to  the  opinion  of  tht  court. 

Dissenting,  Mr.  Juttiee  Orler. 


AVBNDANO  BROTHERS,  Flffi.  in  Err., 

e. 

EDWARD  J.  GAT. 

(See  8.  C.  8  Wall.,  8T6, 877.) 

BuUng  made  at  party't  request,  no  error — stale- 
ment  ^ facts,  tthtn  nullitj/. 

Plaintiff  oaonot  complain  of  an  error  In  a  ruling 
which  was  made  at  his  request,  and  to  the  pr«J- 
udlce  of  defendant. 

A  statement  of  the  faots  filed  several  dan  after 
the  Issue  and  service  of  the  writ  of  error,  is  a  nul- 
lity. 

[No.  176.] 
SubmiUed  Oct.  ST,  1869.  Decided  Nov.  IB,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  petition  in  this  case  was  filed  in  the 
court  below,  by  the  plaintiffs  in  error,  to  re- 
cover damages  for  an  alleged  wrongful  seizure 
of  a  certain  quantity  of  sugar  cane.  On  the 
trial  of  the  cause,  the  plaintiffs  offered  certain 
evidence  to  which  the  evidence  defendants  ob- 
jected; but  the  court  overruled  the  objection 
and  admitted  the  evidence,  to  which  ruling  of 
the  court  ihe  defendants  took  an  exception. 
The  court  having  subsequently  entered  a  decree 
dismissing  the  suit,  the  plaintiff  sued  out  this 
writ  of  error,  July  9,  1867.  He  filed  a  stato- 
488 


ment  of  facts  under  the  hand  of  the  Judge  of 
the  court  below,  July  16,  1867. 

Mr.  ThoouM  J.  Dnrant,  for  pkintifls  in 
error. 

Mr.  Iioul«  Jaaln,  R  T.  Merrick,  and  Jeu. 
Hughes,  for  defendant  in  error: 

The  writ  of  error  was  allowed  July  9.  The 
citation  in  error  was  issued  July  10  and  served 
on  the  following  day,  and  the  statement  of 
facts  was  filed  July  16.  The  following  extract 
from  the  decision  of  this  court  in  Oertiert*'^. 
B(mne7ner  (ante,  227),  delivered  last  term,  ^- 
plies  equally  well  to  this  case. 

"  To  permit  the  judge  to  make  a  statement 
of  facts  on  which  the  case  shall  be  heard  here. 
after  the  case  is  removed  to  this  court  by  the 
service  of  the  writ  of  error,  or  even  after  it  is 
Issued,  would  place  the  rights  of  parties  who 
have  judgments  of  record  entirely  in  the  power 
of  the  Judee,  without  hearing  and  without 
remedy.  This  statement  of  facts,  filed  without 
consent  of  the  parties,  must  be  treated  as  a 
nullity;  and  as  there  is  nothing  on  which  error 
of  the  court  below  can  be  predicated,  the  judg- 
ment must  be  affirmed." 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  was  plaintiff  below, 
where  judgment  was  rendered  against  his  claim. 

In  order  to  show  error  in  the  proceedings  in 
the  circuit  court  his  counsel  here  refers  to  s 
bill  of  exceptions  taken  by  the  defendant  to  the 
ruling  of  the  court  admitting  evidence,  offered 
by  plaintiff  against  defendant's  objection.  If 
there  was  error  in  the  ruling,  it  was  at  plaint- 
iff's request,  and  to  the  prejudice  of  defendant 
and  can  form  no  ground  of  reversing  the  judg- 
ment, which,  notwithstanding  this  testimony, 
was  for  the  defendant. 

Counsel  also  attempts  to  impugn  the  Judg- 
ment, as  not  being  supported  by  the  facta  of 
the  case,  and  relies  on  what  purports  to  be  a 
statement  of  the  facts  found  by  the  court.  But 
the  statement  is  filed  in  the  court  several  days 
after  the  issue  and  service  of  the  writ  of  error 
in  this  case,  and  is,  therefore,  a  nullity,  as  we 
decided  in  the  case  of  Cfeneres  v.  Bonnemer 
[ante,  227]. 

Judgment  Mow  afflrmed. 

Clted-18  Wall..  8;  21  Wall.,  SS2. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OP  THE  CHICOPEE  BANK. 
Plff.  in  Err.,  ^ 

THE  SEVENTH  NATIONAL  BANK   OF 
PHILADELPHIA. 

(See  8.  C.  "CMeopee  Bank  v.  Phfladelphla  Bank," 
8  WaU.,  Ml-850.) 

BUI  lost  by  negligence  of  bank — ejfeet  on  drotecr 
and  indoraer — action  against  bank — I'nnff- 
Jident  notice — burden  of  proof. 

Where  a  bill  of  exchange  la  lost  among  a  pile  of 
loose  papers,  In  the  bank  at  which  It  was  parable. 
It  Is  not  present  In  the  bank,  so  hs  to  constitute:  « 
presentment  or  demand  against  thr  accoplors. 

As  a  consequence,  the  holder  loues  bJs  remed7 
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■nlnat  the  dnwer  and  Indoner,  which  entitlei 
Um  to  an  action  avainit  the  banlt  tlirougrh  whose 
ncfflicenoe the blllwu  lost. 

A  telegram  from  the  bank  that  the  bill  had  not 
ret  been  received,  is  no  notice  of  non-payment. 

Theloea  of  the  bill  brthe  bank  carries  with  it 
the  presumption  of  neBrUKence  and  want  of  care, 
and  the  burden  of  proof  to  rebutsuch  presumption 
ii  on  the  bank. 

[No.  308.] 

Argwd  Sov.  10.  1869.    Decided  Nov.  S9,  1869. 

F  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the 
amount  of  a  bill  of  exchange  for  |10,000,  sent 
to  the  defendant  by  mail  for  collection  and  by 
the  defendant  lost,  whereby  the  plaintiff  was 
prevented  from  effectually  charing  prior  par- 
ues.  The  trial  resulted  in  a  veraict  and  judg- 
ment in  favor  of  the  plaintiff.  Whereupon  the 
defendant  sued  out  this  writ  of  error. 

A  farther  statement  of  the  case  appears  in 
the  opinion  of  the  court.  An  important  por- 
tion of  the  charge  of  the  court  below,  appears 
in  the  abstract  of  the  argument  for  the  defend- 
ant in  error. 

Mr.  R.  H.  Dana.  Jr.,  for  plaintiff  in  er- 
ror: 

The  case  of  the  Philadelphia  Bank  rests  sole- 
ly on  the  allegation  that,  by  the  fault  of  the 
Chicopee  Bank,  it  lost  the  power  to  hold  the 
prior  parties. 

There  was  no  question  at  the  trial,  and  the 
court  ruled  that  In  a  case  of  principal  and 
agent  like  this,  the  prior  parties  can  be  held  by 
a  notice  from  the  princiral,  as  well  as  from  the 
agent.  The  case  was  phced  upon  the  ground 
that  the  prior  parties  could  not  be  held  by  any 
notice,  nom  whoever  received,  or  whenever 
or  however.  All  question  of  notice,  therefore, 
may  be  thrown  out  of  the  case. 

The  question  is  simply  this:  were  the  prior 
parties  absolutely  discharged  by  what  was 
done  or  omitted  at  the  Chicopee  Bank  on  the 
lathT 

As  to  what  was  done  or  not  done  there,  the 
record  finds  only  these  facts.  The  bill  was  de- 
livered at  the  Bank  by  the  mail  before  the  18th, 
and  placed  on  the  cashier's  desk.  No  call  nor 
pnDvision  was  made  for  it  by  the  acceptor. 
When  the  cashier  was  asked  on  the  20tn  by 
tlie  Philadelphia  Bank,  he  did  not  know  that 
the  bill  lutd  been  in  his  Bank  on  the  18th. 
These  are  all  the  facts  bearing  on  the  discharge 
of  the  prior  parties. 

Nothing  done  or  omitted  at  the  Chicopee 
Bank  caiued  nor  contributed  to  the  default  of 
the  acceptor. 

It  cannot  be  assumed  that  if  the  acceptor  had 
called  for  the  bill  on  the  18th  or  had  made  pro- 
vision for  it,  it  would  not  have  been  found.  It 
may  be  assumed  that  the  call  or  provision 
would  have  stimulated  the  cashier  to  a  search, 
and  led  to  telegraphic  communication  between 
the  Bank  and  Its  principal.  These  might  have 
resulted,  if  not  in  the  finding  of  the  bill,  at 
least  in  the  presentment  of  a  substantial  copy 
with  security. 

The  ruling  of  the  court  can  be  sustained 
onlyon this  propoeiUon. 

Where  the  acceptor  has  neither  provided  nor 
called  for  the  bill  at  the  Bank  at  which  he 
agreed  to  pay  it,  the  prior  parties,  although 
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duly  notified,  may  escape  payment  on  the 
ground  that,  although  the  bill  was  duly  sent  to 
the  Bank  by  the  owner  and  was  there  on  the 
day  of  payment,  the  Bank  did  not  know  it 
was  there — nothing  having  occurred  to  call  its 
attention  to  the  subject,  and  it  being  entirely 
uncertain  whether  the  Bank  would  or  would 
not  have  ascertained  it,  had  the  acceptor  not 
been  in  default;  or  whether  it  might  or  mi^ht 
not  have  made  a  presentment  by  copy  and  with 
security. 

We  respectfully  suggest  that  the  instructions 
were  erroneous  in  assuming,  absolutely,  that  if 
the  acceptor  had  called  for  the  bill,  the  Bank 
was  and  must  have  been  without  means  of 
meeting  his  demand. 

We  do  not  find  any  case  or  opinion  of  the 
commentators,  to  meet  such  a  state  of  facts  as 
this.  The  cases  cited  on  the  other  side  will  be 
found  to  be  those  of  an  individual  owner  and 
legal  holder  who  has  attempted  a  personal 
presentment,  or  otherwise  neglected  to  place 
the  bill  at  the  Bank  for  payment;  or,  they  are 
the  statement  of  what  the  holder  must  be  pre- 
pared for  in  case  the  acceptor  should  call.  We 
respectfully  submit  the  two  following  proposi- 
tions: 

1.  The  prior  parties  on  a  bill  accepted,  pay- 
able at  a  pariicular  bank,  if  their  acceptor  is 
in  default  and  they  are  duly  notified,  cannot 
defend  themselves  against  the  owner  of  the  bill, 
unless  it  appears  that  some  act  or  omission  of 
the  owner  or  his  agent  in  some  way  caused  or 
contributed  to  that  default. 

If  the  above  is  not  maintained,  then, 

2.  On  a  bill  of  exchange  accepted,  payable 
at  a  particular  bank,  where  the  bill  has  duly 
been  sent  to  the  bank,  and  is  in  the  bank 
through  the  day  of  payment,  and  the  acceptor 
makes  no  provision  or  call,  and  the  prior  par- 
ties are  duly  notified  by  the  owner  of  the  bill, 
they  cannot  defend  on  the  mere  ground  that  it 
appeared  afterwards  that  the  officers  of  the 
bank  did  not  in  fact  know  it  was  there  on  the 
day  of  payment. 

If  the  authorities  have  not  actually  decided, 
they  establish  doctrines  that  lead  to  the  decis- 
ion that,  as  between  the  prior  parties  on  a  bill 
accepted,  payable  at  a  particular  bank,  and 
Uie  holder,  Ube  prior  parties  are  held  if  the  ac- 
ceptor does  nothing  towards  payment,  unless 
some  neglect  of  the  holder  causes  or  contributes 
to  his  default,  or  puts  them  to  material  dis- 
advantage. 

U.  8.  Bk.  V.  Smith,  11  Wheat.  171;  Folger 
V.  Cha»e,  18  Pick.,  63;  Loekwood  v.  Crawford, 
18  Conn.,  861 ;  State  Bk.  v.  Napier,  6  Humph., 
370;  Smith  v.  BockweU,  2  Hill,  482;  Wirmam 
Bk.  v.  Norton,  22  Conn.,  214;  1  Pars.  N.  & 
Bills,  368,  n.  W. 

It  does  not  appear  from  the  record,  whether 
the  jury  found  the  usage  upon  which  His 
Honor  instructed  them,  and  under  the  rulings 
they  may  well  have  found  their  verdict  with- 
out considering  the  usage,  for  their  verdict  was 
required  for  the  plaintiff  below  if  the  note  was 
lost  (or  not  known  to  be  there)  by  negligence  of 
the  cashier. 

The  plaintiff  below  could  not  have  recovered 
unless  the  jury  were  satisfied  of  the  negligence 
of  the  defendant.  The  facts  show  that  the 
point  was  one  fit  for  a  junr  to  pass  upon ;  and 
if  there  was  any  burden  of  proof  resting  on  the 
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plaintiff,  it  was  the  defendant's  right  that  the 
juiT  should  be  bo  informed. 

PvUertony.  Bk.  of  U.S.,  \  Pet,  604;  Merck. 
Bk.  T.  BOderkin.  25  N.  Y.,  178;  WhUieeUy. 
Johnton,  17  Mass.,  449;  Bk.  of  U.  8.  v.  Chr- 
ntal,  2  Pet,  643. 

Mr.  Oeorge  Pntiutm.  Jr.,  for  defendant 
in  error: 

1.  It  seems  to  be  conceded  by  the  defendant, 
that  if  its  negli^nce  in  the  pmonnance  of  its 
duty  as  a  collecting  Banic,  did  in  fact  cause  the 
discharge  of  the  drawer  and  indorser,  it  is  liable 
in  damages  to  the  amount  of  the  loss  sustained 
by  theplaintifl  inconsequence  of  such  discharge. 
Such  at  all  events  is  the  law. 

Bowling  v.  Harriton,  6  How.,  248;  Smedes  v. 
Uiiea  Bk.,  20  Johns.,  872;  Bk.  of  Wcuh.  t. 
Triplet  1  Pet,  25;  Faberu  v.  Merch.  Bk..  23 
Pick.,  882;  MeeA.  Bk.y.  Mereh.  Bk.,  6  Met,  20 

2.  Tlie  court  ruled,  that  although  the  bill  be- 
ing payable  at  the  defendant  Bwk  need  not 
be  presented  to  the  acceptor  elsewhere,  yet  it 
must  l>e  in  the  Bank  r^y  for  delivery  on 
funds  being  provided  for  its  payment.  As  it 
was  not  contended  that  the  presence  of  the  bill  in 
the  cashier's  waste  paper  drawer,  unknown  to 
anybody,  was  a  presence  ready  for  delivery  on 
payment,  this  ruling  was,  in  effect  ^  ruling 
that  the -bill  was  not  dishonored. 

The  court  also  ruled  that,  although  the  bill  in 
question  was  not  a  foreign  bill  and  although 
inland  bills  need  not  ordinarily  be  protested; 
yet,  if  the  jury  found  that  it  was  the  general 
usage  of  banks  to  protest  inland  bills  when  re- 
ceived for  collection,  then  it  was  the  defend- 
ant's duly  to  have  protested  this  bill  for  non- 
payment 

No  ruling  was  made  upon  the  effect  of  the 
telegram  "  not  yet  received,"  as  a  notice  of  dis- 
honor. 

The  only  other  matters  in  the  charge  mate- 
rial to  be  considered  are  the  rulings  as  to  the 
degree  of  care  required  of  the  defendant,  and 
the  refusal  to  instruct  the  juty  as  to  the  burden 
of  proof. 

8.  The  ruling,  in  relation  to  the  effect  of  a 
usage  to  protect  bills  for  coUection  by  one  bank 
to  another,  was  correct.  It  was  the  duty  of  the 
defendant  Bank  to  do  what  is  usually  done  by 
collecting  banks  with  negotiable  paper  sent  to 
them  for  collection. 

JMekinton  v.  Oay.  7  Allen,  85;  Bk.  of  Wash. 
V.  IHpfct,  1  Pet,  25;  Benner  v.  Bk.  of  CM.,  9 
Wheat,  682. 

4.  If  the  ruling  as  to  what  constitutes  dis- 
honor was  right,  the  verdict  must  stand,  what- 
ever may  have  been  the  true  rule  as  to  the  effect 
or  validity  of  the  usage  proved. 

The  ruling  on  this  point  was  as  follows: 
"  Where  a  bill  is  payable  at  a  bank,  it  is  not 
necessary  to  present  it  to  the  acceptor  and  de- 
mand payment  at  any  other  place.  Where  the 
bank  is  itself  the  holder  of  the  bill  so  payable, 
no  formal  presentmeol  and  demand  are  neces- 
sary; but  the  bill  must  be  there,  as  in  that  case 
it  is  the  fact  that  the  bill  is  there  in  the  bank, 
which  constitutes  the  presentment  and  if  the 
acceptor  has  no  funds  there,  the  rule  is,  that 
the  want  of  funds  and  provision  for  payment 
is  a  refusal  of  payment  Unless  the  bill  is  in 
the  bank  at  the  maturity  of  the  bill  payable  at 
the  bank,  there  is  no  presentment  of  the  bill. 
*  *  *  *  If  the  bill  was  not  in  the  Bank  on  the 
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day  of  the  maturity  of  the  bill,  so  that  the 
Bank  could  not  dehver  the  same  if  payment 
had  been  duly  tendered,  then  due  presentmoit 
was  not  made  and  the  bill  was  not  dishonored." 

These  instructions  are  precisely  in  accord- 
ance with  the  authorities. 

1  Pars.  Bills  &  N.,  487;  Futt&rUm  v.  Bk.  of 
U.  8.,  1  Pet,  604;  Bk.  of  U.  8.  v.  Corneal.  3 
Pet,  648. 

6.  Even  if  a  demand  on  the  acceptor  and  a 
refusal  of  payment  by  him,  sufficient  to  dis- 
honor the  note,  were  shown,  no  notice  of  dis- 
honor was  given  to  the  plaintiff  to  enable  it  to 
hold  the  drawer  and  indorser. 

Even  if  the  position  of  the  defendant  was 
sound,  that  the  absence  of  funds  provided  by 
the  acceptor  for  the  payment  of  the  bill  did.  in 
fact,  dishonor  the  bill  without  its  prmenoe  in 
the  Bank,  the  words  "  not  yet  received"  do  not 
inform  the  plaintiff  of  the  absence  of  auch 
funds. 

The  absence  of  funds  is  the  onlv  evidence  of 
dishonor  relied  on  by  the  defen(unt,  and  the 
only  notice  relied  upon  neither  states  nor  by 
any  reasonable  intendment  implies  such  ab- 
sence of  fimds. 

OiOert  v.  Dennit,  8  Met,  606;  Levnt  ▼. 
Chmpertx,  6  Mees.  &  W.,  899;  Pars.,  Bills  & 
N.,  469.  and  note;  Baniom  v.  Ma4sk,  2  Hill. 
687;  Bamk  of  U.  S.v.  Corneal,  2  Pet.  548. 

6.  The  refusal  of  the  court  to  rule  upon  the 
burden  as  to  the  plaintiff's  negligence,  is  not  a 
subject  of  exception.  It  was  a  matter  wholly 
within  the  discretion  of  the  court. 

To  have  instructed  the  juiy  as  requested  by 
the  plaintiff  that,  upon  afi  the  evidence  in  the 
case  the  burden  was  upon  the  plaintiff  in  re- 
spect to  the  negligence  of  the  defendant  could 
have  had  no  effect  unless  to  mislead  them. 

There  was  no  conflicting  evidence  as  to  a 
disputed  fact,  which  might  leave  a  doubt  in 
the  minds  of  the  jury,  to  be  solved  bv  deter- 
mining upon  whom  was  the  burden  of  proof. 
It  was  admitted  that  the  letter  slipped  through 
a  crack  in  the  cashier's  desk;  and  the  question 
for  the  jury  was,  whether  the  loss  of  the  letter 
in  that  manner  amounted  to  negligence.  Upon 
a  question  of  this  character  the  Durden  of  proof 
has  no  bearing.  The  ruling  was,  if  anjrthing, 
too  favorable  to  the  defendant. 

Stokes  V.  SalUmetaU,  18 Pet,  181. 

7.  The  instructions  as  to  the  degree  of  care 
which  the  defendant  was  bound  to  exercise, 
and  the  want  of  which  would  constitute  negli- 
gence, were  exactly  in  accordance  with  the  au- 
thorities. 

Tfie  New  World  v.  King,  16  How.,  469; 
Slokei  V.  SaltanslcUl.  13  Pet,  181;  Wilton  y. 
Brett,  11  Mees.  &  W.,  118;  Beal  v.  So.  Deton 
B.  Co.,  8  Hurt.  &  C,  887;  GrOl  v.  Iron  Sorev) 
Co.,  L.  R,  I.e.  P.,  600;  Beadhead  v.  MUUamU 
R.  Co.,  L.  R.,  4  Q.  B.,  379;  Bk.  of  Waik.  ▼. 
Triplet,  1  Pet,  81. 

Mr.  JueUee  Nelson  delivered  the  opinion 

of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts. 

An  action  was  brought  by  the  National 
Bank,  the  plaintiff,  against  the  ChicopeeBank 
in  the  court  below,  to  recover  the  amount  of  a 
bill  of  exdiange  for  $10,000  sent  by  the  former 
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to  the  latter  for  collection,  by  mail;  the  accept- 
ors residing  and  doing  business  in  Spring- 
field, MasMchusetts,  where  the  Bank  was  lo- 
cated. The  bill  fell  due  on  the  18th  Febru- 
ary, 1845,  and  was  payable  at  the  Chicopee 
Bank.  The  letter  Inclosing  it  was  received 
in  due  course  by  the  mail  some  days  before  it 
fell  due.  It  appeared,  however,  that  when 
received  at  the  Bank  with  the  other  letters  that 
came  with  the  same  mail  they  were  placed 
upon  the  desk  of  the  cashier  and  by  accident. 
it  is  supposed,  fell  through  a  crevice  in  the  lid 
into  a  drawer  among  waste  paper  and  was  not 
discovered  until  the  18th  April,  nearly  two 
months  after  it  had  been  received,  and  of  course 
had  not  been  opened  until  then,  this  being  the 
flnt  infonnation  that  the  officers  had  that  the 
bill  was  in  the  Bank.  On  the  20th  February 
(Monday),  the  second  dav  after  the  bill  fell  due, 
the  plaintiff  tele^pheo  to  the  cashier  of  the 
Chicopee  Bank  uquiring  whether  he  had  re- 
ceived the  acceptance  for  flO.OOO  forwarded  on 
the  ISth  by  mail,  and  was  answered  that  it  had 
not  been  received. 

The  bill  had  been  discounted  at  the  plaint- 
ifTs  Bank  by  Rhodes,  the  payee  and  indorser,  to 
whom  infonnation  was  given  of  the  supposed 
miscarriage  of  the  paper  by  mail  on  the  same 
day  received.  The  acceptors  had  no  funds  in 
the  Chicopee  Bank  where  the  bill  was  payable 
when  it  fell  due,  and  are  insolvent. 

The  case  was  put  to  the  jury,  whether  or  not 
,the  loss  of  the  bill,  and  consequent  inability  of 
the  collection  Bank  to  take  the  proper  steps 
against  the  acceptors  to  charge  the  prior  parties, 
was  attributable  to  negligence,  and  want  of 
care  on  the  part  of  the  Chicopee  Bank,  and 
that,  if  it  was,  the  Bank  was  responsible.  The 
jury  found  for  the  plaintiffs. 

In  cases  where  the  drawee  accepts  the  bill, 

generally,  in  order  to  charge  the  drawer  or  in- 
orser,  the  holder  must  present  the  paper, 
when  due,  at  his  place  of  business,  if  he  has 
one,  if  not,  at  his  dwelling  or  residence,  and 
demand  payment;  and,  if  the  money  is  not 
paid,  give  due  notice  to  the  prior  parties.  If 
he  accepts  the  bill,  payable  at  a  particular 
place,  it  must  be  presented  at  that  place,  and 
payment  demanded.  In  these  instances,  as  a 
genera]  rule,  the  bill  must  be  present  when 
the  demand  is  made,  as  in  case  of  payment  the 
acceptor  is  entitled  to  it  as  his  voucher.  When 
the  bill  is  made  payable  at  a  bank,  it  has  been 
held  that  the  presence  of  the  bill  in  the  bank  at 
maturity,  with  the  fact  that  the  acceptor  had 
no  funds  there,  or,  if  he  had,  were  not  to  be 
applied  to  payment  of  the  paper,  constitute  a 
sufficient  presentment  and  demand;  and,  if  tiie 
bill  is  the  property  of  the  bank,  the  presence  of 
the  paper  there  need  not  be  proved,  as  the  pre- 
somption  of  law  is,  that  the  paper  was  in  the 
Bank,  and  the  burden  rests  upon  the  defendant 
to  ahow  that  the  acceptor  called  to  pay  it. 
Cbltty,  Bills,  p.  865  a,  i)68,  Upring.  ed.,  1842; 
1  Parscnu,  Notes  and  Bills,  pp.  868,  421,  487; 
Byles,  Bills,  p.  261, and  itote;  FuUerrUm  v.  Bank 
of  United  States,  1  Pet.,  604;  Bank  of  United 
Utatet  V.  Corneal,  2  Pet.,  548;  Seneca  Go.  Bank 
T.  JTeau,  5  Denio,  829;  Bank  v.  Napier,  6 
Humph.,  270;  FUger  v.  Cha»e,  18  Pick.,  68. 

In  the  present  case,  it  is  argued  that  the  bill 
was  in  the  Chicopee  Bank  at  the  time  of  its 
maturity,  and,  as  the  aooeptors  had  no  funds 
SeeSWAix. 


there,  a  sufficient  presentment  and  demand 
were  made,  according  to  the  law  merchant.  It 
is  true  the  bill  was  there  physically,  but,  within 
the  sense  of  this  law,  it  was  no  more  present  at 
the  Bank  than  if  It  had  been  lost  in  the  street  by 
the  messenger  on  his  way  from  the  postoffice  to 
theBank,  and  had  remained  there  at  maturity; 
and  this  loss  which  occasioned  the  failure  to 
take  the  proper  steps,  or,  rather,  in  the  present 
case,  to  furnish  the  holder  with  the  proper 
evidence  of  the  dishonor  of  the  paper,  so  as  to 
charge  the  prior  parties,  and  enable  him  to 
have  recourse  against  them,  is  wholly  attribu- 
table, according  to  the  verdict  of  the  jury,  to 
the  collecting  Bank.  In  the  eye  of  the  law 
merchant  there  was  no  presentment  or  demand 
against  the  acceptors;  and,  as  a  consequence 
of  this  default,  the  holder  has  lost  his  remedy 
against  the  drawer  and  Indorser,  which  en- 
titles him  to  one  against  the  defendant.  The 
radical  vice  in  the  defense  being  the  failure  to 
prove  a  presentment  and  demand  upon  the  ac- 
ceptors at  the  maturity  of  the  bill,  the  question 
of  notice  is  unimportant 

But,  if  it  had  been  otherwise,  the  notice  it- 
self was  utterly  defective.  That  relied  on  is 
the  answer  of  Uie  defendant  to  the  telegram  of 
the  plaintiff  of  the  20th  February,  whteh  was, 
that  the  bill  had  not  yet  been  received.  This 
was  after  its  maturity,  and  it  simply  advised 
the  holder  and  payee  indorser,  to  whom  the  in- 
formation was  communicated  the  same  day, 
that  the  drawer  and  indorser  were  discharged 
from  any  liability  on  the  paper.  It  showed 
that  the  proper  steps  had  not  been  taken  against 
the  acceptors  to  charge  them. 

Some  criticism  is  made  upon  the  refusal  of 
the  court  below  to  charge,  as  to  which  side  the 
burden  of  proof  belonged,  in  respect  to  the 
question  of  negligence  and  want  of  care,  after 
the  paper  came  into  the  hands  of  the  defendant. 
No  objection  is  taken  to  the  charge  itself,  upon 
this  question  and,  indeed,  could  not  have  been, 
as  the  point  was  submitted  to  the  Jury  as  fa- 
vorably to  the  defendants  as  could  have  been 
asked.  We  think  the  court,  after  having  sub- 
mitted fairly  the  evidence  on  both  sides  bear- 
ing upon  the  question,  had  a  right,  in  the  ex- 
ercise of  its  discretion,  to  refuse  the  request. 

If,  however,  the  court  had  inclined  to  go 
further  and  charge  as  to  the  burden  of  proof, 
it  should  have  b^n  that  it  belonged  to  the  de- 
fendant. The  loss  of  the  bill  by  the  Bank  car- 
ried with  it  the  presumption  of  negligence  and 
want  of  care;  and,  if  it  was  capable  of  explana- 
tion, so  as  to  rebut  this  presumption,  the  facts 
and  circumstances  were  peculiarly  in  the  pos- 
session of  its  officers,  ana  the  defendant  was 
bound  to  furnish  it.  Where  a  peculiar  obliga- 
tion is  cast  upon  a  person  to  take  care  of 
goods  intrusted  to  his  charge,  if  they  are  lost 
or  damaged  while  in  his  custody,  the  presump- 
tion is  that  the  loss  or  damage  was  occasioned 
by  his  negligence,  or  want  of  care  of  himself 
or  of  his  servants.  This  presumption  arises 
with  respect  to  goods  lost  or  injured,  which 
have  been  deposited  in  a  public  inn,  or  which 
had  been  intrusted  to  a  common  carrier.  But 
the  presumption  may  be  rebutted.  Daweon  v. 
Ohamney,  6  Q.  B.,  164 ;  Coggt  v.  Bernard,  2  Ld. 
Raym.,  918;  Day  v.  Bidley,  16  Vt,  48;  1  Phil. 
Ev.,  C.  &  Hill,  Notes,  p.  638. 

Judgment  t^lirmed. 
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HENRY  CARPENTER.  Plff.  in  Brr., 

V. 

JAMES  DEXTER,    Executor  of   Johk   B. 
Jaxbs,  Deceased. 

(See  S.  C,  8  WaU.,  613-fi33J 

Ctrtifieate  of  aeknoaUdffmerU — teehnieal  objection 
— evidence  of  official  character— judicial  eogni- 
zanee  of  state  law» — vague  o/nection — releates, 
not  necessary  in  partition — Illinois  recording 
Act. 

In  aid  of  a  certificate  of  acknowledcrment  of  a 
deed,  reference  may  be  had  to  tbe  instrument  Itself, 
or  to  any  part  of  It. 

It  is  tbe  policy  of  tbe  law  to  uphold  certificates 
when  substance  Is  found,  and  not  to  suffer  convey- 
ances to  be  defeated  by  technical  or  unsubstantial 
objeotions. 

Unless  the  statute  requires  evidence  of  official 
character  to  accompany  the  official  act  which  it 
authorizes,  none  is  necessary. 

Wbere  one  State  reooKnizes  acts  done  in  pursuance 
of  tbe  laws  of  another  State,  its  courts  will  take 
judicial  ca^lzanoe  of  those  laws. 

The  objection  to  a  record  of  iMirtition  that  it  did 
not  show  jurisdiction  of  tbe  persons  and  subject- 
matter.  Is  vaffue  and  pointless. 

Mutual  releases  are  not  necessary  in  suit  for  parti- 
tion under  the  Statute  of  Illinois,  to  invest  tbe 
several  parties  with  tbe  title  to  the  parcels  respect- 
ively alloted  to  them. 

In  Illinois,  deeds  are  deemed,  from  the  time  of 
being  filed  for  record,  notice  to  subsequent  pur- 
chasers and  creditors,  thouxb  not  acknowledered 
or  proven  according' to  law. 

[No.  211.] 
Submitted  Not.  11, 1S69.    Decided  Mv.  £9, 1869. 

IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Northern  District  of  Illinois. 

This  is  an  action  of  ejectment,  brought  in  tbe 
court  below  by  tbe  defendant  in  error,  to  re- 
cover a  certain  quarter  section  of  land  in  Bureau 
County,  Illinois.  Both  parties  claim  title  from 
the  patentee  of  the  United  States,  under  apalent 
issued  in  May,  1818;  the  controversy  turning 
upon  the  effect  to  be  given  to  the  deed  from 
tbe  patentee  through  which  the  plaintiff  derived 
title. 

Each  of  the  four  trials  b«^low  having  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaint- 
iff, the  defendant  sued  out  this  writ  of  error. 

The  case  is  very  fully  stated  by  the  court. 

Messrs.  A.  Garriaon  and  C.  F.  Peck,  for 
plaintiff  in  error. 

1.  We  claim  that  in  this  case  the  court  is  im- 
peratively called  upon  to  recognize  the  well 
established  rule  relating  to  ejectment,  to  wit: 
that  the  plaintiff  in  error  bemg  in  possession 
under  these  circumstances,  the  defendant  in  er- 
ror was  bound  to  prove  a  perfect  and  complete  ti- 
tle in  himself,  before  he  could  call  upon  the  par- 
ty in  -possession  for  the  evidence  of  his  title, 

Marthall  v.  Barr,  35  111.,  106;  ^oy  v.  Berdell, 
85  111.,  537;  Bteardv.  WiUiams,  7  Wheat.,  69; 
Pitkin  Y.  Yaw,  13111..  259;  Gonerty.  Irwin,  8 
Serg.  &  R.,  283;  Colstons.  McVay,  1  Marsh. 
(Ky.),  251;  Jackson  v.  Paul,  2  Cow.,  502; 
Idamilton  v.  DooliUle,  87  111.,  473. 

2.  The  deed  of  Davenport  to  Hawley,  Sep. 
1,  1818,  is  not  proved,  because  it  was  not  ac- 
knowledged; the  pretended  acknowledgment 
before  H.  Wendell,  Jr.,  a  justice  of  the  peace. 
Is  no  proof  of  execution. 

The  laws  of  New  York,  at  that  time,  did  not 
allow  justices  of  the  peace  to  take  acknowledg- 
ment of  deeds,  notwithstanding  J.  K.  Winne 
has  given  a  printed  certificate  to  that  effect, 
evidently  though  without  consideration. 


1  Rev.  Stat.,  N.  Y..  1888,  p.  756,  sec.  4; 
MeCormiek  v.  Btans,  88.  111.,  837;  Lton  v. 
Kain,  86  DL.  362. 

The  authority  to  a  Justice  of  tbe  peace  in 
New  York  to  take  acknowledgments  was  first 
given  in  1840,  ch.  38,  sec.  1,  Act  of  1S40. 

The  laws  of  Illinois  did  not  then  allow  jus- 
tices of  the  peace  out  of  the  State  to  take  ac- 
knowledgments of  deeds,  to  be  recorded  in 
this  State.  This  deed  was  made  prior  to  Act 
of  Illinois  of  1819,  relating  to  the  ezecntimi  of 
deeds  out  of  this  State,  and  is  governed  by  the 
Territorial  Act  of  1807. 

Purp.  Real  Est.  Stat.,  450;  Acts  Sep.  17; 
1807. sec.  8;  Adamsir.  Bishop.  19  111.,  895; BiMst- 
master  v.  Job,  15  lU.,  888;  Semple  v.  JfiZet.  S 
Scam.,  315. 

It  was  not  acknowledged  in  conformity  to  the 
laws  of  either  State.  U  was  a  nollity  utterly 
void  as  proof. 

The  acknowledgment  in  form  is  defective, 
because  It  does  not  state  that  the  grantor  wss 
personally  known  to  tbe  officer,  which  was  re- 
quired by  the  laws  of  New  York  and  Dlinoii 
then  in  force,  and  is  an  indispensable  condition. 

1  Rev.  StaU,  N.  Y.  (1828),  758,  sees.  9,  12, 
or  1  Rev.  Laws,  869.  sees.  1,  2;Montag  v.  Li»n, 
19  III.,  399;  TuUi/  v  Davis.  80  Dl..  108;  Wtby 
V.  Bean.  1  Gilm.,  303. 

And  this  last  defect  is  not  aided  by  the  affida- 
vit of  Wooster  (made  the  next  day  after  the 
date  of  the  deed,  which  is  a  very  suspicious  cir- 
cumstance), because  that  has  no  assignable  lo- 
cality, the  venue  being  simply  "State  of  New 
York.  M./"  which  is  fatally  defective. 

2  Rev.  Stat.  N.  Y.,  1888,  p.  282,  sec  18; 
Vance  v.  Schuj/ler,  1  Gilm.,  160;  Montag  r. 
Linn,  19  III.  399. 

Nor  does  the  subscribing  witness  state  that  be 
became  such  at  the  request  of  the  grantor,  or 
signed  the  same  at  the  time  of  the  execution,  aa 
required  in  that  State. 

2  Scate,  Ck>mp.  Laws,  III. ,  964;  EaOenbaek  v. 
Fleming,  6  Hill,  306;  Oreenl.  Ev.,  sec.  569. 

Nor  does  the  officer  certify  that  said  William 
D.  Wooster  was  known  to  him  to  be  asubtctib- 
ine  witness,  nor  was  there  any  proof  of  that 
fact. 

2  Scate,  Comp.  Laws,  111.,  964;  Montag  v. 
Linn;  Job  v.  Tebbetts,  4  Oilm.,  148;  TuOff  v. 
Daeis,  30  III.,  103. 

This  proof  by  a  subscribing  witness  ms  not 
in  conformity  to  the  laws  of  New  York  at  that 
time,  nor  to  the  laws  of  Illinois. 

1  Rev.  Stat.  N.  Y.,  758,  sec.  12;  Purple,  Real 
Est.  Stat..  111.,  457,  sec.  8. 

Tbe  affidavit  of  W.  T.  Davenport  indoned 
thereon  is  a  nullity,  not  having  been  sworn  to 
and  having  no  jurat  attached. 

This  deed  was  not  proved  at  common  law. 
The  deposition  of  Van  Ranslaer  attached 
thereto,  simply  testifies  to  the  genuineness  of 
tbe  signature  of  one  of  the  subscribing  witnessas. 
There  is  no  evidence  of  the  death  or  absence  of 
the  other  subscribing  witness  ( Wooster),  nor  any 
proof  whatever  of  the  signature  or  ideati^  of 
the  grantor.    These  were  indispensable. 

IMsey  V.  Hanmer,  18  Conn.,  31:  WOef  T. 
Bean,  1  Oilm. ,  302 ;  ifi;  OonntU  v.  Reed,  %  Scam.. 
874;  HaUenback  v.  Fleming,  6  Hill,  806:  Ovmlg 
v.  Chambers.  88  111.,  869;  OunUf  v.  Biftim,  * 
East,  182. 

This  deed  cannot  be  treated  u  u  aaeiWl 
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deed.  No  possession  or  claim  to  the  land  wao 
made  tliereunder,  until  the  commencement  of 
this  suit.  An  ancient  deed  must  be  accompanied 
by  possession,  or  wliat  is  equivalent. 

1  Qreenl.  Ev.,  sec.  144,  and  n.  1. 

'  The  signature  of  the  recorder  is  absolutely 
essential  to  prove  the  recording  of  a  deed.  A 
oertiflcate  without  any  signature  is  fatally  de- 
fective, and  no  proof  whatever. 

The  defective  acknowledgment  of  this  deed 
was  attempted  to  be  obviat^  by  the  deposition 
of  Van  Ranslaer;  but  the  law  of  this  State  re- 
quires the  oath  of  two  witnesses  swearing  to 
each  signature.  2  Scate,  Comp.  L.,  984,  sec. 41. 

And  we  make  this  point  to  all  the  certificates 
of  like  character ;  that  the  certificate  of  the  clerk 
ia  not  conclusive  that  the  deed  is  or  was  acknowl- 
edged in  conformity  to  the  laws  of  the  State 
when  it  was  so  made,  but  the  law  of  such  State 
can  be  shown  to  contradict  such  certificate  and 
show  the  laws  on  that  subject. 

Ljfon  V.  Kain,  36  111.,  808;  Adam*  v.  BMop, 
19  111..  398. 

2.  The  deed  from  Hawley  to  Munson  dated 
Dec.  12.  1818,  is  not  proved  because  to  the  cer- 
tificate there  is  no  assignable  locality;  "State  of 
New  York,  *»."  is  not  suflScient. 

2  Rev.  Stat.  N.  T.,  1828,  p.  288,  sec.  88,  40: 
Montag  v.  Linn;  Vanee  v.  BehujfUr.l  Glim. ,160. 

Commissioners  of  deeds  in  New  York  had 
no  Jurisdiction  to  take  acknowledgments  be- 
yond the  county  in  which  they  resided. 

Adanuv.  Buhop,  19  lU.,  895;  2  Rev.  Stat.  N. 
T.,  J 828,  p.  282;  1  Rev.  Stot.  N.  Y.,  1818,  p. 
756,  sec.  4;  see,  also,  dep.  of  J.  R.  VanRansse- 
laer. 

Nor  does  this  certificate  identify  the  person 
dMcribed  in  the  deed,  as  the  same  person  who 
executed.  The  same  must  be  certified  or 
proved.    Ls/on  v.  Edin,  86  111.,  869. 

The  laws  of  Illinois,  at  that  time,  did  not 
authorize  commissioners  to  take  acknowledg- 
ments of  deeds,  to  be  recorded  in  this  State. 
Purp.  Real  Est.  SUt.,  462. 

8.  The  deed  from  Thaddeus  Munson  to  Will- 
iam James  of  Feb.  18,  1810,  is  not  proved. 
The  certificate  of  acknowledgment  has  no 
assigiukble  locality;  "  State  of  New  York, 
as."  is  not  sufficient.  Estes  Howe  could  not 
act  out  of  the  County  of  Albany. 

1  Rev.  Stat.  N.  Y.,  756,  sec.  4.,  ed.  1828;  2 
Rev.  Stat.  N.  Y.,  1828,  p.  282,  sec.  88;  2  Rev. 
Laws,  N.  Y.,  p.  149,  sec.  16;  Montag  v.  Lynn; 
Vanee  v.  Schuyler. 

There  is  no  proof  that  this  deed  was  ac- 
knowledged according  to  the  laws  of  New 
York.    There  is  no  certificate  of  conformity. 

Nor  has  there  ever  been  recorded  a  certificate 
that  the  same  was  made  before  a  proper  officer, 
or  in  conformity  to  the  laws  of  New  York. 

It  is  a  well  settled  rule  in  that  State,  that 
deeds  must  be  acknowledged  or  proved  wholly 
in  conformity  to  the  laws  of  the  State  or  in 
entire  confonnity  to  the  laws  of  the  State 
where  executed.  The  laws  of  the  different 
States  cannot  be  invoked  at  the  same  time,  to 
aid  the  defect. 

Lyon  V.  Kain;  Montag  v.  Lynn;  AdaiM  v. 
Bithop,  above  cited. 

4.  The  defendant  in  error  sought  to  connect 
himself  with  the  title  of  William  James,  by 
showing  a  decree  of  the  Circuit  Court  of  Pike 
County,  Illinois,  in  a  chancery  proceeding  for 
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the  partition  of  certain  lands;  by  the  terms  of 
which  this  land  was  allotted  to  John  B.  James, 
of  whom  defendant  in  error  is  the  executor. 

The  court  allowed  this  decree  to  go  to  the 
jury  against  the  objections  of  the  plmtifl  in 
error,  which  went  to  the  Jurisdiction  of  the 
court  as  follows:     . 

The  Circuit  Court  of  Pike  County,  Illinois, 
had  no  jurisdiction  to  make  the  decree  of  par- 
tition as  against  the  infant  heirs  of  William 
James,  wiUiout  full  proof;  nor  to  take  the  bill 
"prv  wttftno,"  as  a^nat  such  infant  heirs. 

Proof  must  be  mue  in  full;  against  infants 
nothing  can  be  taken  pro  oonftno.  No  proof 
was  made,  and  this  goes  to  the  Jurisdiction. 

Chaffinv.  KimbaU,WV\.,  26;  iSVuM  v.  Capp*. 
12111..  265;  MeClay  v.  Norrit,  4  Gilm.,  370; 
Bmtgh  V.  Doyle,  8  Blackf.,  800. 

A  mere  chancery  decree  of  partition  of  the 
Pike  County  Circuit  Court  (and  this  was  such), 
without  the  execution  of  deeds  in  pursuance 
thereof  and  recorded  where  the  land  lies,  could 
not  affect  lands  beyond  the  county,  nor  does 
it  chanee  the  legal  title  in  the  county  (and 
this  land  is  in  a  different  county),  and  should 
have  been  rejected  as  evidence. 

Aldridge  v.  QOei,  3  Hen.  &  M.,  186;  Ckiek&r- 
ing  V.  thilet,  29  lU.,  804. 

The  defendant  in  error,  having  declared  for 
the  whole  estate  in  fee  simple,  and  not  having 
devested  the  heirs  of  William  James  who  were 
infants  at  the  time  of  said  partition,  cannot  re- 
cover.   Murphy  v.  Orr,  32  111.,  489. 

Mr.  W.  C.  Oondy,  for  defendant  in  error: 

1.  The  deed  was  acknowledged  before  a 
justice  of  the  peace  in  Albany  County,  N.  Y., 
Sep.  1.  1818. 

At  that  time  a  justice  of  the  peace  was  not 
authorized  by  the  laws  of  New  York  to  take 
the  acknowlragment  of  deeds,  and  such  offi- 
cer was  not  allowed  by  the  laws  of  Illinois  to 
take  the  proof  of  dee<u  out  of  the  State.  For 
these  reasons,  it  is  admitted  that  the  proof  of 
the  execution  of  the  deed  before  the  Justice 
was  insufficient,  at  the  time  it  was  taken.  Yet 
this  acknowledgment  was  made  good  by  a 
Statute  of  Illinois  passed  in  1847. 

In  form,  the  oertiflcate  conforms  to  the  law 
in  force  in  Illinois  at  the  time  it  was  made. 
The  statute  governing  the  case  was  passed  in 
1807,  by  the  Territorial  Le^latune  of  Indiana. 
Fur  pi.  Real  Est.  Stat,  460. 

The  law  of  1819,  by  the  first  State  Legisla- 
ture of  Illinois,  is  a  copy  of  the  Statute  of  1807, 
changing  the  word  "  Territory  "  to  "State." 

The  Statute  of  1819  did  not  require  any 
officer  to  certify  to  the  identity  of  the  person 
acknowledging  the  deed.  Ayer*  v.  McQonnd, 
2  Scam.,  808. 

Such  a  provision  was  first  adopted  in  1827. 
Purp.  Real  Est.  Stat.,  476. 

The  certificate  to  the  deed  from  Davenport 
to  Hawley  was,  therefore,  in  accordance  with 
the  laws  of  Illinois,  except  that  it  was  not 
made  by  an  officer  authorized  by  the  statute  at 
that  time. 

The  Legislature  of  Illinois  in  1847  passed  a 
statute,  that  all  deeds  of  land  lying  within  the 
State  should  be  acknowledged  before  certain 
officers  named,  and  that  "Such  proof  and 
acknowledgment  may  also  be  made  before  any 
justice  of  tne  peace;  but  if  such  justice  of  the 
peace  reside  out  of  this  State,  there  shall  be 
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added  lo  the  deed  a  certificate  of  the  proper 
clerk,  setting  forth  that  the  person  before  whom 
the  proof  or  acknowledgment  was  made,  was 
a  justice  of  the  peace  at  the  time  of  making 
the  same;"  and  then  declares  that  "All  deeds 
and  conveyances  which  have  been  or  may  be 
acknowledged  or  proved  in  the  manner  pre- 
scribed by  this  section  shall  be  entitled  to 
record,  and  be  deemed  as  good  and  valid  in 
law ,  in  every  respect,  as  if  the  same  had  been 
acknowledged  or  proved  in  the  same  manner 
prescribed,  etc"    Laws  1847,  37. 

2.  Sept.  2,  1818,  a  second  certificate  of  ac- 
knowledgment was  made  by  a  Commissioner 
of  Deeds  for  the  City  of  Albany,  N.  Y.,  in 
conformity  with  the  law  of  New  York.  1 
Rev.  Law  N.  Y..  1818.  p.  869. 

Being  according  to  the  law  of  a  sister  State, 
the  Statute  of  Illinois  declared  that  it  was  duly 
proved,  entitled  to  record,  and  to  be  read  in 
evidence. 

Purp.  Real  Est.  Stat.,  4BB;  Laws  of  1847,  87. 

8.  The  deed  from  Hawley  to  Munson  was 
properly  proved,  as  appears  from  the  certificate 
of  H.  Wendell,  Jr.,  a  Commissioner  of  Deeds 
in  New  York. 

The  acknowledgment  was  in  conformity 
with  the  laws  of  New  York.  1  Rev.  Laws, 
1818,  N.  Y.,  889. 

Being  so,  it  was  legally  proved  according  to 
the  SUte  of  Illinois. 

Purp.  Realist.  Stat.,  465;  Laws  1847,  87. 

An  objection  is  made  to  this  certificate,  and 
to  one  of  the  certificates  to  the  former  deed, 
because  the  only  venue  to  it  is  "  State  of  New 
York,  M." 

The  counsel  for  plaintiff  in  error  refers  to 
Vane«Y.  Sehuylar,  1  OUm.,  168,  as  authority 
that  such  a  certificate  has  no  assignable  locality. 
In  that  case,  the  Supreme  Court  held  a  certifi- 
cate bad,  because  the  only  means  of  determining 
where  it  was  acknowledged  was  the  venue, 
Lincoln,  m.  Wiscasset. 

It  will  be  observed  at  once  that  the  State  of 
New  York  is  a  definite  place,  while  ' '  Lincoln 
M.  Wiscasset,"  does  not  certainly  show  any 
State,  county  or  town. 

This  deed  differs  from  the  one  rejected  in 
Vanee  v.  SchuyUr  in  other  respects. 

1.  It  has  a  certificate  attached,  that  H.  Wen- 
dell, Jr.,  was  a  Commissioner  of  Deeds  in  and 
for  the  City  of  Albany,  in  the  County  of  Al- 
bany, in  the  State  of  New  York,  dwelling  in 
said  city,  authorized  to  take  the  acknowledg- 
ment, and  that  the  deed  was  executed  and  ac- 
knowledged according  to  the  laws  of  New 
York. 

9.  The  grantee  is  described  as  being  of  the 
City  of  Albany,  and  the  deed  is  written  on  the 
\Mas.  of  the  deed  from  Davenport  to  Hawle^r, 
the  grantor,  which  was  executed  at  Albany,  m 
the  County  of  Albany,  in  the  State  of  New 
York,  and  describes  Hawley  as  being  from  the 
same  place. 

The  Supreme  Court  of  Illinois,  in  a  recent 
case  where  the  certificate  and  venue  were  ex- 
actly the  same  as  that  in  Vanet  v.  Schuyler, 
sustained  the  deed  upon  the  ground  tliat  the 
grantor  and  grantee  were  described  in  the  body 
of  the  deed,  as  being  "of  the  State  of  Massa- 
chusetts," and  there  was  a  certificate  that  the 
officer  was  a  uotuy  public  in  Lincoln  County, 
Massachusetts.    These  tacts  were  held  to  be 
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sufficient  to  show  that  the  deed  was  acknowl- 
edged in  that  county  and  State.  Harding  ▼. 
Gurtit,  45  111.,  252. 

It  may  be  true,  as  claimed  bv  the  counsel  for 
the  plaintiff  in  error,  that  a  Commissioner  of 
Deeds  in  New  York  could  not  take  an  acknowl- 
edgment out  of  his  county;  yet,  the  statute  did 
not  require  that  he  should  aver  that  he  did  act 
within  his  county.  The  presumption  of  law 
always  is,  that  a  public  officer  performs  his  of- 
ficial duty  at  the  place  appointed  by  law. 

It  is  well  settled  that  the  court  will  examine 
the  whole  instrument  to  ascertain  the  place 
where  it  was  acknowledged,  and  for  this  pur- 
pose it  will  be  presumed  that  it  was  acknowl- 
edged where  the  parties  or  officer  resided. 
Bradford  v.  Damon,  2  Ala.,  208;  Brook*  v. 
Chaplin,  8  Vt.,  282;  IHthrtnan  v.  Loudon.  13 
Serg.  &  R.,  386;  Beeka  v.  PetUerea,  6  Ohio 
St.,  247;  Truluck  v.  Peeplei.  1  Kelly,  8;  Chand- 
ler V.  Spear,  22  Vt.,  888. 


Mr.  JwiHee  Field  delivered  the  opinion  of 
the  court; 

This  is  an  action  of  ejectment,  to  recover  the 
possession  of  certain  real  property  situated  in 
the  Countv  of  Bureau,  in  the  State  of  Illinoia. 
Both  parties  claim  title  from  the  same  source — 
a  patent  of  the  United  States  issued  to  William 
T.  Davenport,  in  May,  1818.  The  i>ointa  in 
dispute  arise  from  the  deraignment  of  title  from 
the  patentee. 

On  the  trial  the  plaintiff  produced  in  evi- 
dence the  patent;  a  deed  from  the  patentee  to 
Eliphalet  Hawley,  bearing  date  in  September, 
1818;  a  deed  from  Hawley  to  Thaddeus  Mun- 
son, bearing  date  in  December,  1818;  and  a 
deed  from  Munson  to  William  James,  bearing 
date  in  February,  1819 — all  of  which  embraced 
the  demanded  premises.  The  deeds  were  re- 
corded in  the  proper  register's  office  in  May, 
1819. 

William  James  died  in  1882,  leaving  several 
heirs  at  law,  to  one  of  whom,  John  B.  Jamea, 
the  premises  in  controversy  were  allotted  in  sev- 
eralty by  a  decree  of  one  of  the  circuit  courts 
of  the  State,  in  a  suit  for  partition  between  iiim 
and  his  co-heirs.  John  B.  James  died  in  1844, 
leaving  a  will  by  which  he  devised  the  prem- 
ises to  the  plaintiff.  The  record  of  partition 
and  the  record  of  the  will  and  of  its  probate 
were  produced  in  evidence. 

The  defendant  also,  relying  upon  the  patent 
of  the  United  States  to  Davenport,  introduced 
in  evidence  a  conveyance  of  the  premises  from 
the  patentee  to  Ephraim  DeWitt.  hearing  date  in 
August,  1818,  and  a  conveyance  from  uie  heirs 
of  DeWitt  to  himself,  bearing  date  in  July. 
186 1 .  The  first  of  these  deeds  was  recorded  In 
December,  1861,  and  the  other  was  recorded 
in  February,  1862. 

The  defendant  also  produced  what  purported 
to  be  a  deed  from  William  James  to  Levi 
Bebee,  bearing  date  in  October,  1819,  and 
what  purportM  to  be  a  deed  from  Beebe  to 
Ephraim  DeWitt,  bearing  date  in  November. 
1822;  but  as  these  instruments  were  adjudged 
to  have  been  forged,  in  a  suit  between  the  pres- 
ent plaintiff  and  defendant  by  one  of  the  Cir- 
cuit Courts  of  Illinois — the  record  of  which 
judgment  was  produced  on  the  trial— no  far- 
ther reference  to  them  need  be  made. 
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To  the  introduction  of  the  sercral  deeds  pro- 
duced hj  the  plaintiff,  obiection  was  taken  that 
they  were  not  duly  proved,  but  in  what  partic- 
ulan  the  proof  failed,  the  objection  doea  not 
sptfdty,  and  it  is  onlv  by  the  brief  of  counsel 
that  we  are  informed. 

Gleneral  objections  of  this  character  are  too 
Tague  to  serve  any  useful  purpose,  and  under 
than  particular  defects  in  evidence,  or  in  pro- 
ceedings, cannot  be  urged  upon  our  notice,  if 
their  consideration,  for  want  of  specification, 
lie  opposed  by  the  adverse  party.  Here,  how- 
ever, no  such  opposition  is  made,  and  we  will, 
tlierefore,  proceed  to  the  consideration  of  the 
points  raised  in  the  brief  of  counsel. 

The  deed  from  Davenport  toHawley  was  ex- 
ecuted in  New  York,  and  was  acknowledged 
on  the  day  of  its  date,  before  a  justice  of  the 
peace  of  that  State.  ThecertiScate  of  acknowl- 
edgment states,  that  the  person  who  "  signed, 
sealed  and  delivered"  the  instrument,  "per- 
sonally appeared  "  tiefore  the  justice,  but  ooes 
not,  in  terms,  state  that  he  was  personally 
known  to  tliat  oflScer.  The  justice  Itimself  was 
one  of  tlie  subscribing  witnesses. 

There  is  also  attacned  to  the  deed  a  certifi- 
cate of  the  proof  of  its  execution  by  the  other 
subscribing  witness.  This  certificate  is  signed 
by  the  same  person  who  took  the  acknowledg- 
ment, but  not  in  Iiis  capacity  as  justice  of  the 
peace,  but  as  commissioner  of  deeds.  The  cer- 
tificate does  not  state  that  the  commissioner 
knew  that  the  afilant  was  one  of  the  subscribing 
witnesses,  nor  does  the  affiant  declare  that  he 
became  snch  witness  at  the  request  of  the 
grantor. 

The  objections  taken  in  the  brief  of  counsel 
to  the  proof  of  the  deed  l>earing  these  certifi- 
Gates  are,  in  substance,  as  follows: 

1.  Tliat  the  justice  of  the  peace  had  no  au- 
thority, at  the  tune,  to  take  the  acknowledg- 
ment; 

2.  That  the  certificate  of  acknowledgment 
is  defective  in  not  stating  that  the  grantor  was 
personally  known  to  the  officer;  and, 

3.  That  the  certificate  of  proof  by  one  of 
the  sutMcribing  witnesses  is  defective  in  not 
having  any  assignable  locality,  and  in  not  stat- 
ing that  the  affiant  was  known  to  the  officer  to 
be  a  subscribing  witness,  or  that  the  affiant  de- 
clared that  he  became  such  at  the  request  of 
the  grantor. 

It  is  true  that  at  the  time  the  acknowledg- 
ment was  taken,  in  1818,  a  justice  of  the  peace 
was  not  authorized  by  the  laws  of  Illinois  to 
take  the  acknowledgment  or  proof  of  deeds 
without  the  State.  The  only  officers  thus  au- 
tliorized  were  "mayors,  chief  magistrates,  or 
officers  of  the  cities,  towns  or  places"  where 
the  deeds  were  executed.  Purp.  Ileal  Estate 
Stat.,  463.  But  this  want  of  authority  of  the 
jQStioe  of  the  peace  was  remedied  by  a  statute 
passed  on  the  23d  of  February,  1847.  The  first 
section  of  that  statute  provides  that  all  deeds 
and  convevances  of  land  lying  within  the  State 
may  be  acknowledged  or  proved  before  certain 
(^oers  named,  ana  among  others  before  any 
commissioner  of  deeds  and  "  liefore  any  justice 
of  the  peace,"  but  enacts  that  "  if  such  justice 
of  the  peace  reside  out  of  this  State,  there  shall 
be  added  to  tlie  deed  a  certificate  of  the  proper 
clerk,  setting  forth  that  the  person  before 
wliom  sQch  proof  or  acknowledgment  was 
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made,  was  a  justice  of  the  peace  at  the  time  of 
making  the  same;"  and  then  declares  that 
"  all  deeds  and  conveyances  which  have  lieen 
or  may  be  acknowledged  or  proved  in  the 
manner  prescribed  by  this  section,  shall  be  en- 
titled to  record,  and  be  deemed  as  good  and 
valid  in  law,  in  every  respect,  as  if  the  same 
had  been  acknowledged  or  proved  in  the  man- 
ner prescribed  "  by  a  previous  law  providing 
for  the  acknowledgment  and  proof  of  convey- 
ances l)efore  certain  officers  both  within  and 
without  the  State.    Laws  of  1847,  87. 

The  hiw  of  lUiDois  in  force  in  1818  did  not 
require  the  officer  taking  the  acknowledgment 
of  a  deed  to  certify,  from  his  personal  knowl- 
edge, to  the  identit^r  of  the  party  making  the 
acknowledgment  with  the  grantor.  It  did  not 
require  the  acknowledgment  to  be  certified  in 
any  particular  form,  except  in  case  of  a  mar- 
ried woman.  A  certificate,  without  declaring 
such  identity,  or  even  personal  knowledge  oi 
the  parties  making  the  acknowledgment,  was 
held  by  the  Supreme  Court  of  that  State  to  be 
as  full  and  exact  as  was  contemplated  by  the 
Law  of  1810,  a  law  which  was  identical  in  terms, 
so  far  as  it  relates  to  the  point  under  considera- 
tion, with  the  law  in  force  in  1818,  except  that 
the  word  "  Territory"  was  cliang^  to  that  of 
"State."    A]/resv.  McConnel,  2  Scam.,  308. 

But,  it  majr  l>e  said  that  the  object  of  the  Act 
of  1847  was  simply  to  give  authority  to  addi- 
tional officers  to  take  the  acknowledgment  and 
proof  of  deeds,  and  to  cure  their  defect  of  au- 
thority in  cases  where  they  had  previously 
acted,* and  not  to  remedy  defects  in  certificates 
already  given  by  them;  and  that,  therefore, 
the  statute  can  only  avail  where  the  certificate 
conformed  to  the  requirements  of  the  law  then 
in  force.  If  this  be  the  correct  interpretation 
of  the  statute,  we  answer  ttiat  the  certificate  to 
the  deed  in  question,  did,  in  substance,  con- 
form, when  read  in  connection  with  the  deed 
itself,  to  the  requirements  of  that  law.  In  aid 
of  the  certificate  reference  may  l>e  had  to  the 
instrument  itself,  or  to  any  part  of  it.  It  is  the 
policy  of  the  law  to  uphold  certificates  when 
substance  is  found,  and  not  to  suffer  convey- 
ances, or  the  proof  of  them,  to  be  defeated  by 
technical  or  unaul»tantial  objections. 

The  law  of  Illinois  in  force  in  1847,  upon  the 
manner  of  taking  acknowledgments,  provides 
that  no  officer  shall  take  the  acknowledgment 
of  any  person,  unless  such  person  "  shall  be 
personally  known  to  him  to  l>e  the  real  person 
who  [executed  the  deed],  and  in  whose  name 
such  acknowledgment  is  proposed  to  be  made, 
or  sh^l  be  proved  to  be  such  by  a  credible  wit- 
ness," and  such  personal  knowledge,  or  proof, 
shall  be  stated  in  the  certificate.  Kevised  Stat. 
Illinois  of  1845,  chap.  34,  sec.  30. 

Looking,  now,  to  the  deed  itself,  we  find  that 
the  attestation  clause  states  that  it  was  "  signed, 
sealed  and  delivered  "  in  the  presence  of  the 
subscribing  witnesses.  One  of  these  witnesses 
was  the  justice  of  the  peace  before  whom  the 
acknowledgment  was  taken ;  and  he  states  in 
his  certificate  fallowing  immediately  after  the 
attestation  clause,  that  the  "  above  named  Will- 
iam T.  Davenport,  who  has  signed,  sealed  and 
delivered  the  above  instrument  of  writing,  per- 
sonally appeared  "  before  him  and  acknowl- 
edged the  same  to  be  his  free  act  and  deed. 
Read  thus  with  the  deed  the  certificate  amounts 
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to  this :  that  the  grantor  personally  appeared 
before  the  o£Scer,  and  in  his  presence  signed, 
sealed  and  delivered  the  instrument,  and  then 
acknowledged  the  same  before  him.  An  aflSr- 
mation,  in  the  words  of  the  statute,  could  not 
more  clearly  express  the  identity  of  thegrantor 
with  the  party  making  the  acknowledgment. 

But  it  we  lay  aside  this  acknowledgment  as 
evidence,  there  remains  the  certificate  of  proof 
made  on  the  2d  of  September,  the  day  follow- 
ing the  execution  of  the  instrument,  before  a 
commissioner  of  deeds  in  the  Sate  of  New  York. 
At  thai  time  commissioners  of  deeds  were  au- 
thorized by  a  law  of  New  York  to  take  the  ac- 
knowledgment and  proof  of  deeds  (Act  March 
24th.  1818);  and  by  the  8d  section  of  the  Statute 
of  Illinois  of  1847,  deeds  previously,  or  which 
might  be  subsequently,  executed  without  the 
State  and  within  the  United  States,  acknowl- 
edged or  proved  in  conformity  with  the  law  of 
the  State  where  executed,  are  admissible  to  rec- 
ord in  the  counties  of  Illinois  in  which  the 
property  is  situated,  and  "when  so  recorded," 
may  be  used  as  evidence  without  further  proof 
of  their  execution .  The  terms  "  when  so  record- 
ed" apply,  we  think,  equally  to  past  records  as 
to  those  which  might  be  subsequently  made. 

Now,  the  certificate  of  proof  produced  in  this 
case  shows  a  substantial  conformity  with  the 
law  of  New  York  of  1813  on  the  subject  which 
was  in  force  when  the  certificate  was  made.  An 
Act  Concerning  Deeds,  passed  April  12th,  1818. 
The  venue  to  it  issimply  "Stateof  New  York," 
and  it  is  objected  that  the  certificate  has  no  as- 
signable locality,  and  is,  therefore,  fatally  de- 
fective. In  support  of  this  position  the  case  of 
Vanee  v.  SchuylM;  1  Oilm. ,  163,  is  cited.  In 
that  case  the  Supreme  Court  of  Illinois  held  a 
certificate  insuflScient  to  authorize  the  admis- 
sion of  a  deed  without  proof  of  its  execution, 
because  the  only  means  of  determining  where  it 
was  acknowledged  was  the  venue,  "Lincoln  m. 
Wiscasset."  This  is  a  different  case  from  the 
one  at  bar.  The  words  "  State  of  New  York" 
present  some  definite  locality,  at  least,  while 
there  can  be  none  to  the  words  "  Lincoln  m. 
Wiscasset."  The  commissioner  of  deeds.in  New 
York,  had  authority  to  act  only  in  his  county ; 
and  it  will  be  presumed,  although  the  State  be 
named,  that  the  officer  exercisedhis  office  with- 
in the  territorial  limits  for  which  he  was  ap- 
g>inted.  rAurroon  v.  Camero/i,  24'Wend.,87. 
ut  if  such  were  not  the  presumption,  the  de- 
fect in  this  particular  is  supplied  by  reference 
to  the  deed  and  the  previous  certiticate  of  ac- 
knowledgment by  the  same  person.  In  the  at- 
testation clause  of  the  deed  the  grantor  declares 
that  be  has  affixed  his  hand  and  seal  to  the  in- 
strument, "at  Albany,  in  the  County  of  Albany, 
and  State  of  New  York;"  and  the  venue  of  the 
certificate  of  acknowledgment  taken  on  the 
previous  day,  is  "  Stateof  New  York,  County 
of  Albany." 

As  already  stated,  courts  will  uphold  a  cer- 
tificate, if  possible,  and  for  that  purpose  will 
resort  to  the  instrument  to  which  it  is  attached. 
Thus,  in  Brook»  v.  Chaplin,  H  Yt.,  281,  the  cer- 
tificate of  acknowledgment  did  not  show  in 
what  state  the  acknowledgment  was  taken,  and 
the  omission  was  supplied  by  reference  to  the 
deed,  in  which  the  grantor  aescribed  himself  as 
a  "  resident  of  Suffield,  in  the  County  of  Hart- 
ford, and  State  of  Connecticut."  Theacknowl- 
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edgment  was  taken  two  days  after  the  date  of 
the  deed,  having  as  its  venue  simply  "Hartford 
County" — and  the  courts  said  that  it  was  a  fair 
presumption,  in  the  absence  of  evidence  to  the 
contrary,  that  the  deed  was  executed  at  the  time 
it  bore  date  and  at  the  place  of  the  grantor's 
residence,  and  that,  finding  the  acknowledg- 
ment taken  so  soon  afterwaras  in  the  County  of 
Hartford,  It  could  intend  no  other  than  the 
same  County  of  Hartford  where  the  deed  was 
supposed  to  have  been  executed.  "It  is  not  in- 
dispensable," said  the  court,  "  that  the  place  of 
taking  should  fully  appear  from  the  acknowl- 
edgment itself,  provided  it  can  be  discovered 
with  sufficient  certainty  b^  inspection  of  the 
whole  instrument."  There  is  good  sense  in  this 
decision,  and  it  answers  the  particular  objection 
of  counsel  just  stated,  and  the  further  objection 
that  the  certificate  does  not  state  that  the  offi- 
cer knew  that  the  partv  produced  was  a  sub- 
scribing witness.  The  deed  shows  that  Wooster 
was  a  subscribing  witness  with  the  officer,  and 
the  certificate  states  that  "  Wooster,  one  of  the 
subscribing  witnesses,"  to  the  officer  known, 
came  before  him,  and  being  sworn,  said  that  he 
saw  the  grantor  execute  and  acknowledge  the 
indenture.  When  the  officer,  being  a  subscrib- 
ing witness  himself  with  Wooster,  certifies  that 
"Wooster,  one  of  the  subscribing  witnesses," 
came  before  him  and  was  known  to  him,  he 
does,  in  fact,  certify  that  he  knew  Wooster  to 
be  a  subscribing  witness  as  plainly  as  if  he  had 
added  those  words.  There  is  here  a  compliance, 
in  substance  if  not  in  form,  with  the  statute, 
and  that  is  all  which  is  required.  In  iMffbor- 
ough  V.  Parker,  128erg.  &  R.,  48,  the  certificate 
of  proof  stated  that  A  B  appeared  bef oret  the 
officer,  and  made  oath  that  he  saw  the  p«ntor 
sign,  seal,  execute,  and  deliver  the  deed,  with- 
out stating  that  A  B  was  a  subscribing  witness; 
but  as  it  appeared  upon  the  deed  that  A  B  was 
a  subscribing  witness,  the  court  held  the  cer- 
tificate sufficient.  The  Statute  of  Pennsylvania, 
under  which  the  certificate  was  given,  required 
the  proof  of  deeds  to  be  made  by  one  or  more 
of  the  subscribing  witnesses.  "The  Act,"Baid 
the  court,  "must  be  substantially  complied 
with;  but  when  substance  is  found,  it  is  neither 
the  duty  nor  the  inclination  of  the  court  to 
defeat  conveyances  by  severe  criticism  on  lan- 
guage." 

The  remaining  objection  to  the  certificate, 
that  it  does  not  appear  from  it  that  the  sub- 
scribing witness  became  such  at  the  request  of 
the  grantor,  or  signed  his  name  at  the  time  the 
deed  was  execut^,  is  answered  by  the  fact  that 
the  statute  of  New  York,  under  which  the  cer- 
tificate was  made,  did  not  require  any  statement 
to  that  effect.  Besides,  the  fact  that  the  witness 
was  present  at  the  execution,  which  is  all  that 
is  necessary,  does  sufficiently  appear  from  the 
deed,  with  which  the  certificate  is  to  be  read. 
In  the  one,  the  declaration  is  made  that  the  in- 
strument was  signed  in  his  presence  and,  in  the 
other,  that  he  saw  the  grantor  execute  the  deed. 

After  a  careful  consideration  of  the  several 
objections,  presented  by  counsel,  we  axt  satis- 
fied, that  the  certificate  of  the  commissioner 
was  sufficient,  under  the  Act  of  New  York  of 
1818,  to  entitle  the  deed  to  be  admitted  to  rec- 
ord in  that  State,  had  the  land  been  there  situ- 
ated, and  to  be  read  in  evidence  in  her  courts, 
without  further  proof  of  execution;  and  wasen- 
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titled  to  like  record  in  the  State  of  Illinois,  and 
to  be  received  in  evidence  in  lilie  manner,  in 
Iter  couita,  under  the  8d  section  of  the  Statute 
of  1847. 

The  aeveral  objections  urged  by  counsel  to 
the  other  two  deeds  producea  by  the  plaintiff 
are,  with  one  exception,  sufflciently  met  by 
what  has  already  been  said  in  answer  to  those 
taken  to  the  deed  from  Davenport.  The  certifi- 
cate of  acknowledgment  to  the  deed,  from  Mun- 
•on  to  James,  is  given  by  the  "Judge  of  the 
Albany  Common  Pleas,"  an  oflScer  authorized 
at  tiie  time  to  take  the  acknowledraient  and 
proof  of  deed  by  the  laws  of  New  York;  and 
the  objection  referred  to,  not  already  met,  is, 
that  the  certificate  of  this  judge  is  not  accom- 
panied bv  any  evidence  of  his  official  character, 
or  that  his  certificate  was  in  conformity  witli 
the  laws  of  that  State. 

The  answer  to  this  objection  is  brief  and  con- 
ducive. Unless  the  statute  requires  evidence 
of  official  character  to  accomi>an^  the  official 
act  which  it  authorizes,  none  is  necessary. 
And,  where  one  State  recognizes  acts  done  in 
pursuance  of  the  laws  of  another  State,  its  courts 
will  take  judicial  cognizance  of  those  laws,  so 
far  as  it  may  be  necessary  to  determine  the  va- 
lidity of  the  acts  alleged  to  be  in  conformity 
with  them.  In  this  case,  also,  the  laws  of  Kew 
York  are.  by  stipulation  of  parties,  considered 
M  evidence.  Vane»  v.  Schuyler,  1  Qilm.,  160; 
Seerut  v.  Oreen,  8  WaU.,  749  [70  D.  8..  XVIII., 

When  the  record  of  partition  in  the  suit  between 
James  and  his  co-heiis  was  produced,  objection 
was  made  by  the  defendant,  on  the  alleged 
ground  Uul  it  did  not  show  jurisdiction  of  the 
persons  and  subject-matter,  but  wherein  it  failed 
to  show  such  jiuisdiction,  the  objection  does  not 
indicate,  and  it  is  no  part  of  our  duty  to  act  as 
cowuel  for  the  party,  and  search  for  particu 
lare  to  give  point  to  his  objection.  As  it  now 
stands,  it  is  as  vague  and  pointless  as  would  be 
a  general  objection  to  either  party's  right  of 
recovery.  If  the  proof  against  the  infant  heirs 
was  not  as  full  as  a  due  regard  for  their  rights 
sliould  have  exacted,  it  will  be  time  for  us  to 
consider  that  matter,  when  they,  or  parties  rep- 
resenting them,  are  before  the  court.  It  is  not 
a  DMUer  which  defeated  the  jurisdiction  of  the 
local  tribunal  in  the  partition,  and  it  is  not  a 
matter  of  any  concern  to  the  defendant,  who 
was  a  stranger  to,  and  in  no  way  interested  in, 
the  prooeedW.  Fridley  v.  Murphy,  25  111.,  146; 
Gmig  V.  EoM,  86  III.,  318. 

There  was  no  necessity  for  mutual  releases 
between  the  parties,  in  order  to  clothe  John  B. 
James  in  severalty  with  the  entire  ownersliip  of 
the  premises  in  controversy.  The  suit  for  par- 
tition was  under  the  Statute  of  Illinois,  which 
dispensed  with  the  necessity  of  mutual  releases, 
and  authorized  the  court  to  invest,  by  its  de- 
eiee,  the  several  parties  with  the  title  to  the  par- 
ous respectively  allotted  to  them,  without  re- 
qaiitag  conveyances.  8tr«et  v.  McGonneU,  16 
DL,  190.  And  the  decree  rendered  in  the  case 
det^axed,  that  the  land  allotted  should  be  held 
hj  tbe  parties  respectively,  in  fee  simple,  in 
Im  ot  all  their  respective  rights  and  interests 
pnriotisly  enjoyed  in  common  in  the  entire 
tact. 

The  law  of  Illinois,  relating  to  the  record  of 
^mia,  and  other  instruments  affecting  the  title 
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to  real  property,  differs  materially  from  the  law 
of  nearly  every  other  State  in  the  Union.  In 
most  States,  these  instruments  can  only  be  re- 
corded after  they  have  been  acknowledged  or 
proved  before  certain  designated  officers,  and 
the  certificate  of  such  aclcnowledgment  or  proof 
is  attached.  An  inscription  upon  the  books  of 
record  of  an  instrument,  without  such  authen- 
tication, is  considered  a  mere  unofficial  entry  of 
the  register,  constituting  no  record,  and  impart- 
ing no  notice  to  purchasers  or  creditors.  Carter 
V.  Champion, 8 Conn.,  655;  DeWitty.  Moviton, 
17  Me.,  418;  TOlman  v.  Cowaiui,  12  Sm.  &  M., 
262;  MiteheU  v.  MiteheU,  8  Stew.  &  P.,  88; 
Kem»  V.  Suiope,  2  Watts,  76;  UiOer'i  Letiee  v. 
Holt.  1  Tenn..  111. 

But,  in  Illinois,  the  law  requires  all  "deeds 
and  other  instruments,  relating  to,  or  affecting 
the  title  to,  real  property,"  with  or  without  such 
authentication,  to  be  recorded;  provides  that 
they  sliall  not  take  effect,  as  to  creditors  and 
subsequent  purchasers  without  notice,  until  thev 
are  filed  for  record;  and  enacts,  that  "they  shall 
be  deemed,  from  the  time  of  being  filed  for  rec- 
ord, notice  to  subsequent  purchasers  and  credit- 
ors, though  not  acknowledged  or  proven  ac- 
cording to  law;  but  the  same  shall  not  be  read 
as  evidence,  unless  their  execution  be  proved 
in  manner  required  by  the  rules  of  evidence  ap- 
plicable to  such  writings,  so  as  to  supply  the 
defects  of  such  acknowledgment  or  proof.  Re- 
vised Laws  of  1846,  p.  108,  109,  sees.  22,  23, 
and  28;  see,  also.  Reed  v.  Kemp,  16  III.,  445. 

Upon  this  state  of  the  law,  after  the  proof  of 
the  deeds  of  the  parties,  and  of  their  record, 
and  the  production  of  the  record  of  partition, 
and  of  the  probated  will  of  John  B.  James, 
there  could  only  be  two  matters  of  inquiry ;  one 
respecting  the  identity  of  the  heirs  of  William 
James,  deceased,  with  the  parties  to  the  parti- 
tion suit;  and  the  other,  whether  there  was  no- 
tice to  Hawley,  at  the  time  he  received  his  con- 
veyance, of  the  unrecorded  deed  from  Daven- 
port to  De  Witt.  These  matters  were  left  to  the 
jury  to  determine,  and  rightly  so  left. 

No  question  was  raised  in  the  court  below 
upon  the  sufficiency  of  the  evidence,  that  the 
deeds  produced  by  the  plaintiff  were  recorded, 
at  the  time  indicated  by  the  indorsement  there- 
on, in  May,  1819;  nor  was  any  exception  taken 
to  tbe  instruction  of  the  court,  that  the  deed 
from  Davenport  to  Hawley  was  recorded  in  the 
proper  office,  before  the  deed  from  Davenport 
to  be  Witt;  nor  was  any  question  raised,  or 
ruling  asked,  upon  Mie  will  produced  of  Will- 
iam James,  and,  therefore,  no  point  is  presented 
thereon  for  our  consideration. 

We  perceive  no  substantial  error  in  the  rec- 
ord, and  the  judgment  of  the  court  below  must, 
therefore,  be  affirmed. 

Ordered  aeeordingly. 

Clted-lO  Wall.,  SS:  95  U.  Sm  713;  24  Minn.,  18C:  6U 
Ho.,  40 ;  69  Mo.,  146 ;  ao  Wis.,  540. 


JAMES  D.  BENNETT  AND  BETH  TURN- 
ER, AppU., 

V. 

FINLEY  F.  FOWLER. 

(See  S.  C„  8  WaU..  445-448.) 

Tim  or  more  patent*  for  tame  improvement,  dit- 
ertHonary— proof  of  ii^ringement. 
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Tt  Is  (liflirtilt  to  lay  down  any  general  rule  by 
which  to  determine  wnen  an  invention  or  Improve- 
ment shall  be  embraced  In  one,  two,  or  more 
patents. 

Some  discretion  on  this  subject  must  necessarily 
be  left  to  the  bead  of  the  Patent  OfBoe. 

Proof  of  the  infrlnoementa  given,  that  the  ma- 
chines made  and  used  by  the  defendants  were  sub- 
stantlally  like  the  complainant's,  was  sufficient,  if 
not  rebutted. 

[No.  209.] 

Arfftud  Ifov.  10,  1869.    Decided  Nov.  t9, 1869. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
IllinoiB. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  to  enjoin  the  defend- 
ants from  infringing  two  re-issued  patents,  and 
for  an  accounting.  The  court  found  for  the 
complainant,  and  referred  the  case  to  a  master, 
to  talEe  evidence  as  to  the  profits.  A  final  de- 
cree having  been  entered  in  favor  of  the  com- 
plainant, for  fl,500,  the  defendants  took  an 
appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court 

Mr.  Iiewis  L.  Cobnm,  for  appellants: 

The  said  letters  patent  are  not  valid,  for  the 
following  reasons: 

1.  Ths^  said  reissued  letters  patent  are  vague 
and  indefinite;  contain  descriptions  of  differ- 
ently constructed  machines,  and  differentreeults 
from  any  described  in  the  original  letters  patent, 
and  were  clearly  re-issued  for  the  purpose  of  in- 
serting therein  expanded  and  equivocal  claims. 

Burr  V.  Ihiryee,  1  Wall.,  681  (68  U.  8., 
XVII. ,  660.) 

2.  Although  the  patentee  calls  his  invention 
an  improvement  in  elevating  hay  and  other  like 
products,  he  does  not  particularly  specify  and 
I>oint  out  the  parts,  improvements  or  combina- 
tions which  he  claims  as  his  own,  so  as  to  en- 
able the  public  to  know  definitely  what  his 
claim  is. 

Curt.  Pat.,  sees.  227,  229-233,  289;  Svans  v. 
ICaton,  7  Wheat.,  856;  LouieU  v.  Lews,  1  Has., 
182:  KTieati  v.  SehuylldU  Bk.,  4  Wash.,  9; 
Barrett  v.  IIoM,  1  Mason,  447;  JDixony.  Moyer, 
4  Wash.,  68;  HiU  v.  Thompion,  8  Taunt.,  875. 

8.  He  claims  so  constructing  a  machine  for 
elevating  hay  or  other  like  products,  that  it 
will  produce  certain  results,  wliich  said  results 
the  machine  will  not  produce. 

Curt.  Pat.,  sees.  284-242;  Turner  yr.  Winter, 
Web.  Pat.  Cas.,  80;  Case  v.  Broum,  2  Wall., 
»aO(69U.  8.,  XVII.,  817). 

Mettn.  Goodwin,  Lamed  tt  Towle,  for 
appellee: 

The  defendants'  machine  is  a  clear  infringe- 
ment of  the  plaintiff's  patents  in  every  particu- 
lar, and  the  making  and  sale  of  such  machines 
undisputed.  A  comparison  of  the  models,  and 
an  examination  of  the  specifications  and  draw, 
ings  of  Fowler's  patent,  leaves  no  room  for 
doubt  on  this  point. 

Nor  can  the  defendants  juslifv  under  any 
alleged  patent  grunted  to  Sieth  Turner,  as  set 
up  in  the  answer.  No  proof  was  offered  of 
any  such  patent;  and  for  the  purposes  of  this 
case,  none  can  exist. 

But  if  such  a  patent  was  in  the  case  it  would 
not  aid  the  defendants;  for  the  addition  of  a 
spiral  spring  or  lever  at  the  bottom  of  the  shaft 
to  control  the  rotation,  as  an  improvement  upon 
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Fowler,  would  give  the  patentee  no  right  to 
use  the  invention  of  Fowler. 

Curt.  Pat.,  3d  ed.,  sec.  24;  Crane  v.  Priee, 
Web.  Pat.  Cas.,  877;  Fm*  v.  Herbert,  2  Pish. 
Pat.  Cas.,  81:  Tilghman  v.  Werk,  2  Pish.,  242. 

2.  It  is  well  settled,  that  either  the  specifica- 
tion or  the  claim  of  the  patentee  may  be 
amended,  no  matter  how  often,  when  it  is  dis- 
covered to  be  necessary  to  describe  the  inven- 
tion more  precisely,  or  to  make  the  claim  cover 
the  whole  invention. 

O'BeiUff  V.  Morse,  15  How.,  112;  Battin  v. 
Ttmert,  17  How.,  83  (58  U.  8..  XV..  40). 

"The  legal  presumption  is,  in  all  cases,  that 
the  re-issue  is  for  the  same  invention  as  the 
oririnal  patent. 

ilusieyv.  MeCormbsk,  1  Fish.,  500;  McLean. 
J.;  O'KeiUy  v.  Morm  (tupra);  SUmpeon  t.  K 
R.  Co.,  i  How.,  380. 

In  this  case  there  is  nothing  to  rebut  the 
legal  presumption,  and  it  affirmatively  appears 
fully  and  completely  in  the  patents  themselves. 

Mr.  Ju^iee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Nor- 
thern District  of  Illinois. 

The  bill  was  filed  by  Fowler  to  enjoin  the 
defendants  from  infringing  two  re-issued  pat- 
ents for  improvements  in  uiy  elevators,  issued 
14th  February,  1865.  The  defendants  pot  in 
an  answer  setting  up  various  defenses  to  the 
bill;  but,  as  no  proofs  were  taken  in  support 
of  it,  we  need  not  refer  more  particularly  to  it 
The  complainant  filed  a  replication  to  Uie 
answer. 

When  the  cause  was  brought  on  for  hearing, 
no  counsel  appeared  for  the  defendant.  After 
proof  of  infnngement,  a  decree  was  rendered 
for  the  complainant,  affirming  the  validity  of 
the  patents  and  the  infringement,  and  referring 
the  cause  to  a  master  to  take  proofs  of  the  gains 
and  profits  of  the  defendant  for  the  use  of  the 
machine. 

A  good  deal  of  testimony  was  taken  before 
the  master  on  the  subject  of  the  gains  and 

groflts,  counsel  on  both  sides  appearing  before 
im.  The  master  reported  in  favor  of  the  rsom- 
plainant,  |1,860.  'The  counsel  took  one  ex- 
ception to  the  report,  namely:  that  part  of  the 
allowance  for  profit  against  the  defendants  was 
for  infringements  of  third  persons.  The  court 
modified  the  report  in  this  respect,  and  reduced 
the  amount  to  $1,600.  ' 

An  objection  has  been  taken  bv  counsel  for 
the  defendants  that  the  court  erred  in  affirming 
the  validity  of  the  two  patents,  Nos.  1869, 1870. 
It  may  be,  that  if  the  improvements  set  forth 
in  both  specifications  had  been  incorporsled 
into  one  patent,  the  patentee  taking  care  to  pro- 
tect himself  as  to  all  his  improvements  by 
proper  and  several  claims,  it  would  have  been 
sufficient.  It  is  difficult,  perhaps  impowible. 
to  lay  down  any  general  rule  by  which  to  de- 
termine when  a  given  invention  or  improre- 
ment  shall  be  embraced  in  one,  two,  or  mora 
patents.  Some  discretion  must  necessaritj  be 
left  on  this  subject  to  the  head  of  Ui«  Ptfcat 
Office.  It  is  often  a  nice  and  perplexing  qoes- 
tion.  It  is  true,  in  the  present  casebtMh  |Mt> 
ents  relate  to  the  lifting  and  depositing  s  wad 
of  hay  in  a  mow  of  a  bars,  or  in  a  tick  erdied. 


Digitized  by 


Cioogle 


1868. 


Bbonbon  T.  EmFTON.     Blaschabd  V.  Putnam.       444,445;  420-480 


But,  in  No.  1870,  the  lifter  is  somewhat  differ- 
ently constructed,  so  as  to  adapt  it  specially  to 
the  stacking  of  hay,  which,  doubtless,  led  the 
office  to  divide  the  improyements  and  issue 
separate  patents.  The  improvements  were  em- 
braced in  one,  in  the  original  patent. 

The  counsel  also  objects  that  the  machines 
of  the  defendants  do  not  infrin^  the  complain- 
ant's patents,  but,  if  he  had  mtended  to  con- 
test this  point,  he  should  have  introduced  proof 
to  this  effect.  Proof  of  the  infringements  given, 
tliat  the  machines  made  and  used  by  the  de- 
fendants weie  substantially  like  the  complain- 
ant's, was  suflScient,  if  not  rebutted.  Models 
were  also  produced  on  the  argument  before  the 
court,  which  con  Arm  this  proof. 

Decree  belene  affirmed. 


OLIVER  BRONSON,  Pff.  in  Err., 

V. 

STEPHEN  KIMPTON. 

(See  S. C.  8  Wall.,  144,  MS.) 

Bronaone.Rodesa/uf  Butler  «.  Horwitz/oKouMl. 

The  questions  of  this  case  being  the  same  as  those 
decided  in  Brotimn  v.  Bodes  {ante,  141),  and  But- 
ler v.  HorwUx  {ante,  148),  are  decided  the  same  way. 

[No.  271.] 
Argued  Nov.  tS,  1869.     Decided  Nov.  S9, 1869. 

F  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 

In  this  case,  an  action  was  brought  in  the  Su- 
preme Court  of  the  State  of  New  York,  in  and 
for  the  County  of  Orleans,  by  the  defendant  in 
error,  to  coinpel  the  satisfaction  of  a  certain 
mortgage.  Judgment  was  rendered,  at  a  spe- 
cial term  of  that  court,  for  the  defendant.  There- 
upon an  appeal  was  taken  by  the  plaintiff  to 
the  general  term  of  that  court,  which  reversed 
the  said  judgment.  The  defendant  then  took 
an  appeal  to  the  Court  of  Appeals,  in  which  the 
decision  of  the  Gkneral  Term  was  sustained. 
Whereupon  defendant  sued  out  this  writ  of 
error. 

The  case  is  sufficiently  stated  b^  the  court. 

Mr.  3.  '7.  Towntiend  for  plaintiff  in  error. 

(No  counsel  appeared  in  this  court  for  de- 
fendant in  error.) 

Mr.  C?iief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  writ  of  error  in  this  case  brings  before 
us  no  other  questions  than  those  which  have 
been  already  considered  and  determined  in  the 
cases  of  Bronnon  v.  Bodti  (ante,  141),  and  But- 
ler V.  Honoitz  (ante,  149). 

The  suit  in  the  state  court  was  brought  by 
Kimpton,  to  compel  satisfaction  of  a  mortgage 
executed  by  him  to  Branson,  on  the  ground 
that  it  had  been  paid.  The  mortgage  was  given 
to  secure  a  bond  for  the  payment  of  a  certain  sum 
in  gold  and  silver  coin,  lawfulmoney  of  the  Unit- 
ed states  The  payment  relied  on  was  a  tender 
of  United  Stalesnotes,  equal  in  nominal  amount 
to  the  sum  due  on  the  bond  and  mortgage.  The 
Supreme  Court  of  New  York  held  the  tender 
sufficient,  and  adjudged  satisfaction;  and  this 
Judgment  was  affirmed  by  the  Court  of  Appeals, 
and  is  now  heje  for  review. 

Tfie  prineipUi  settled  in  the  eates  referred  to  re- 
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quire  the retertal  of  thii  judgment,  and  His  ac- 
eardingly  reversed.  The  ease  will  be  remandedfor 
further  proceedings. 


ALONZO  V.  BLANCHARD,  JOHN 
D.  BLANCHARD  ahd  FRANKLIN 
BLANCHARD,  Partners  as  A.  V. 
BLANCHARD  &  Co.,  Plffs.  in  Ehr., 

V. 

ANTOINE  PUTNAM,  CONRAD  WEAVER 

AND  JOHN  BITTINGER. 

(See  S.  C,  8  Wall.,  420-430.) 

Evidence  on  immaterial  issue,  inadmissible — I'n- 
sufficient  defense  to  infringement  of  patent — 
evidence  of  anterior  use,  now  admitted— aoxa 
probandi— fc«*r«  patent  evidence  ofariginaUty 
of  intention. 

Evidence  is  inadmissible  which  pieaents  an  Im- 
material issue  not  involved  in  the  pleadings,  as  It  is 
calculated  to  mislead  the  jury  by  withdrawing  their 
attention  from  the  real  subject-matter  in  oon- 
troversy. 

Where  defendants'  machine  infringes  plaintiln' 
machine,  it  is  no  answer  to  prove  that  the  defend- 
ant is  the  licensee  of  the  owner  of  another  patent, 
and  that  his  machine  Is  constructed  In  accordance 
with  that  patent. 

Testimony,  showing  that  the  machine  was  In 
public  use  anterior  to  the  inrentlon  do8crlt)ed  In 
the  plaintiffs'  patent,  is  not  admissible  in  patent 
cases  nnder  the  general  issue,  unless  defendant, 
thirty  days  before  the  trial,  gives  notlce,ln  writing, 
to  the  plaintiff  of  his  intention  to  give  such  special 
matter  In  evidence,  and  of  the  names  of  the  wit- 
nesses, as  required  in  the  15th  section  of  the  Patent 
Act. 

The  onus  probandi  is  on  defendant,  to  show  that 
the  required  notice  was  given  ;  and  if  he  falls  to  do 
so,  he  cannot  introduce  any  evidenoe  to  controvert 
the  novelty  of  the  patent. 

Letters  patent  allord  a  jtrlma  fade  presumption 
that  the  patentee  was  the  original  and  first  invent- 
or of  the  improvement. 

[No.  206.] 
Argued  Nov.  9,  1869.    Decided  Nov.  g9,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Southern  District  of  Ohio. 

This  action  was  brought  in  the  court  below 
by  the  plaintiffs  in  error  for  damages  alleged  to 
have  resulted  to  them  from  the  infrin^ment 
of  a  certain  patent  owned  by  them  as  assignees. 

"The  trial  having  resulted  in  a  verdict  and 
judgment  for  the  defendants,  the  plaintiffs  sued 
out  this  writ  of  error. 

A  ver;^  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Q.  H.  Lee,  for  pliuntifls  in  error: 

The  defendants  used  their  machine  for  wood 
bending,  at  Cincinnati,  Ohio,  and  claimed  a 
license  to  use  the  same  under  a  patent  granted 
John  C.  Morris,  March  11,  1856,  and  reissued 
May  32,  1862,  for  an  improvement  in  wood 
bending  machines. 

The  machine  of  defendants  in  appearance  is 
somewhat  unlike  that  patented  by  Blanchard, 
and  defendants  claim  it  works  on  a  different 
principle  from  Blanchard's;  while  plaintiffs 
claim  it  is  the  same  in  principle  and  mode  of 
operation  as  Blanchard's,  and  that  it  is  covered 
by  Blanchard's  patent  and  claim. 

The  real  (luestion  is,  therefore:  what  con- 
struction shall  be  given  to  Blanchard's  patent? 
I  first  call  the  attention  of  the  court  to  the  well 
known  proposition  that  patents  are  to  be  libcr- 
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allT  construed,  so  as  to  save  to  the  inventor  the 
BUMtance  of  his  invention. 

Cun.Pat.,128;  Winajuv.  Denmead.  IS  How., 
880 ;  Blanehard  v.  Spragut,  2  Story,  169 ;  Blanch- 
ard  V.  Warner.  1  Blatchf.,  259;  Blanehard  v. 
Beert.  2  Blatchf.,  411. 

If  this  patent  shall  receive  the  usual  lit>eral 
construction  given  to  such  patents  in  this  liieh 
tribunal,  or  the  liberal  construction  given  in  the 
cases  cited  in  the  various  Circuit  Courts  of  the 
IJ.  S.,  to  the  patents  of  this  famous  inventor,  it 
certainly  must  cover  the  machine  of  defendants 
here  in  controversy. 

From  a  full  examination  of  the  two  machines, 
counsel  concluded  that  the  principal  parts  of 
the  two  machines  are  the  same.  Like  Blanch- 
ard's,  the  bendingtool  of  Morris'  is  a  lever,  or 
sometimes  two.  The  forming  and  shaping  tool 
is  also  a  mold ;  the  tools  for  end  pressure  are  also 
clamps  or  abutments,  and  a  wedge  is  used  at 
the  end  of  the  stick,  l)etween  the  stick  and  the 
clamp,  when  the  stick  is  too  short.  Relaxation 
or  relief  is  obtained  when  needed  by  cutting  the 
t>ent  stick,  a  little  shorter  than  the  distance  be- 
tween the  abutments  or  clamps.  The  wood 
slides  upon  the  Morris  lever  as  on  Blanchard's 
sliding  beam  and  is  bent  by  end  pressure  after 
being  properly  confined  in  the  machine  in  the 
same  mode  of  operation  as  in  Blanchard's.  The 
substantial  parts  of  the  Blanctiard  and  Morris 
machines  are  the  same.  The  operation  and 
principle  are  the  same  and  the  result  is  the  same 
In  both  machines.  By  every  known  principle 
of  patent  law,  there  is  an  infringement. 

Curt.  Pat.,  sec.  221;  Wgethy.  Stone,  1  Story, 
273*  Odiome  v.  WinkUj/,  2  Gall.,  51;  Winani 
V.  Denmead,  15  How.,  880;  BatUn  v.  Taggert, 
17  How.,  80  (58  D.  8.,  XV.,  89). 

The  ctiarge  took  the  whole  case  from  the  Jury 
and  left  them  nothing  to  find,  and  was  in  direct 
antagonism  with  the  law. 

Battin  v.  Taggert  (tupra);  Winani  v.  Den- 
mead  (tupra). 

The  judge  avoided  any  construction  of  the 
whole  Blanehard  patent,  and  spent  his  force  in 
ruling  out  the  stationary  form,  and  charging 
that  this  stationary  form  could  not  be  covered 
by  the  Blanehard  patent.  He  appears  to  have 
been  able  to  see  nothing  in  this  case  but  this 
stationary  form,  and  went  off  on  a  taneent  there- 
on, charging  as  a  fact  to  the  jury  that  the  station 
ary  form  was  different  from  the  rotating,  when 
he  should  have  left  this  fact  to  the  experts  and 
the  jury,  and  it  was  a  matter  of  fact  which  he 
had  no  liusiness  to  charge  or  pass  upon.  Cer- 
tainly this  is  a  clear  error. 

There  is  little  else  in  the  case  except  this  con- 
struction of  the  Blanehard  patent.  I  will  merely 
glance  at  the  other  errors. 

1.  The  first  error  claimed  is  the  improper  ad- 
mission of  £.  8.  Renwick's  deposition.  We 
claim  that  8.  8.  Fisher's  afiSdavit  and  the  writ- 
ten agreement  thereto  attached,  with  the  offi- 
cers' certificate,  were  not  sufficient  to  entitle  the 
deposition  to  be  put  in  evidence. 

2.  We  claim  that  Wm.  F.  Mitchell's  evidence 
was  improperly  admitted  on  the  promise  of  de- 
fendants' counsel  to  afterwards  so  connect  it 
with  other  evidence  as  to  make  it  admissible. 
There  is  nothing  to  show  that  it  was  ever  so 
connected,  and  upon  its  face  it  was  inadmis- 
sible. 

8.  We  claim  that  Christian  Leeburgh's  evi- 
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dence  was  improperly  admitted,  by  whom  the 
court  permitted  proof  that  a  bendine  machine, 
claimed  by  defendants  to  be  made  in  con- 
formity to  Blanchard's  patent,  worked  badly, 
and  broke  much  timber;  for  there  was  no  proof 
to  show  that  the  machine  was,  in  fact,  made  in 
conformity  to  Blanchard's  patent 

4.  We  claim  that  John  Byrne's  evidencewas 
improperly  admitted,  who  was  allowed  to  testify 
that  a  madiine  made  in  conformity  to  the  patent 
of  John  C.  Morris,  worked  well;  because  there 
was  no  issue  here  as  to  the  validity  or  utility 
of  said  Morris'  patent. 

We  claim  that  John  C.  Morris'  orig^al 
patent  was  improperlv  ruled  oiit  by  the  court 
when  we  offered  it  in  evidence.  The  coort 
had  allowed  defendants  to  put  in  evidence  the 
Morris  re-issue,  and  to  show  that  they  were 
licensees  under  it;  and  if  this  was  competent,  it 
was  certainly  competent  to  put  in  the  whole 
Morris  record,  in  order  to  detract  from  his  in- 
vention, to  show  that  he  invented  something 
different  from  the  re-issue,  or  had  fraudulently 
obtained  the  re- issue. 

Jir.  Samuel  S.  Flaher,  for  defendants  in 
error: 

The  defendants'  machine  had  a  stationary 
form,  and  contained  all  the  features  which 
Blanehard  declared  it  was  the  object  of  his  in- 
vention to  avoid,  that  is  to  say : 

1.  The  bed' piece  and  the  lever  were  not  ooB- 
nected  at  fixed  distances. 

2.  The  power  was  applied  to  the  timber  it- 
self, as  a  means  of  communicating  power  to  the 
parts  of  the  bent. 

8.  End  pressure  was  applied,  but  no  meana 
were  provided  for  relaxation. 

As  this  machine  was  as  different  from  Blan- 
chard's as  it  was  possible  to  make  it;  as,  in 
fact.  It  belonged  to  an  entirely  different  class  of 
madiines,  it  would  seem  that  the  verdict  was 
right,  which  declared  it  to  be  no  infringement. 

1.  The  deposition  of  Mr.  Renwick  was  read 
by  virtue  of  a  written  agreement  between 
counsel.  The  deposition  was  properly  taken  in 
the  case  of  Morrit  ▼.  R>y«r,  Cowman  and 
Young,  under  the  Act  of  Congress,  and  under 
the  circumstances  narrated  in  the  affidavit. 
It  was,  therefore,  properly  admitted  in  this  case. 

2.  As  the  bill  of  exceptions  does  not  purport 
to  recite  the  whole  testimonv,  if  the  plainUff 
wished  to  show  that  Mitchell's  testimony  was 
improperly  admitted,  he  should  have  stated  in 
the  bill  of  exceptions,  either  that  it  never  was 
connected  with  other  evidence,  or  that  the 
court  subsequently  refused  to  execute  it.  Tlie 
bill  must  recite  all  the  facts  necessary  to  show 
the  alleged  error. 

8.  The  testimony  of  Christian  Leesbui^gh  was 
offered  to  show  the  working  of  the  Blanehard 
machine.  That  machine  was  for  "bending 
wood."  The  patentee  describes  a  plow  handle 
machine,  but  says:  "  The  machine  represented 
in  the  accompanying  drawings  Is  designed  for 
bending  plow  handles,  but  it  is  obvious  that 
the  details  of  the  machinery  must  be  varied 
when  the  invention  is  applied  to  bending  other 
articles  having  different  forms."  The  defend- 
ants were  sued  for  using  a  machine  for  bending, 
not  plow  handles,  but  felloes ;  and,  therefore, 
the  evidence  was  perfectly  pertinent. 

4.  Jolm  Byrnes  was  called  to  show  tliat  in 
the  Morris  niachine,  in  operation,  there  was  no 
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Tdaxation.  As  this  relaxation  was  one  of  the 
peculiar  features  of  the  Blanchard  "  methods," 
It  was  certainly  relevant  to  show  that  the 
machine  \i8ed  by  defendants  did  not  employ  it. 

5.  Defendants  beine  licensees  under  the  re- 
inued  letters  patent  of  Morris,  put  them  in  evi- 
dence under  ue  decision  of  the  Supreme  Court 
in  Oornmgr.  Burden,  ISSow., 262.  Theplaint- 
iffs  thereupon  offered  the  original  letters  patent. 

As  the  Morris  patent  was  not  on  trial,  and  the 
evidence  afforded  by  the  re- issued  patent  merely 
went  to  the  extent  of  showinj;  that  defendants 
acted  under  color  of  title  or  nght,  it  is  not  per- 
ceived what  part  the  original  jmtent  could  play 
in  the  case.  Certainly  oral  evidence  could  not 
have  been  received,  attacking  the  Morris  re- 
issue.  The  court  could  not  try  two  cases  at 
once,  and  the  original  patent  could  neither 
strengthen  nor  weaken  the  presumption  that  the 
defendants  were  using  a  machine  which  the 
Patent  Office  had  declared  to  be  patentable,  not- 
withstanding the  prior  patent  of  Blanchard. 

6.  The  court  refused  the  specific  charges 
asked  bv  plaintiffs,  in  the  form  in  which  they 
were  offered,  but  gave  them  in  substance. 

Mr.  Juitiee  Clifford  delivered  the  opinion 
of  the  court: 

Damages  for  the  infringement  of  letters  patent 
may  be  recovered  by  the  patentee,  or  by  his 
assignee  of  the  whole  interest,  or  by  his  grantee 
of  the  exclusive  right  within  ancf  throughout 
any  specified  district,  by  a  suit  in  equity  or  by 
an  action  on  the  case,  at  the  election  of  the 
holder  of  the  legal  tiUe.    6  Stat.atL.,  128, 124. 

Letters  patent  were  granted  to  Thomas 
Blanchard,  December  18th,  1849,  for  a  new  and 
useful  improvement  in  bending  wood,  for  and 
dorine  the  term  of  fourteen  years  from  that 
date,  but  the  specification  being  imperfect,  on 
the  ISth  of  November,  1859,  he  surrendered 
the  patent,  and  the  same  was  re-issued  to  him, 
with  an  amended  specification,  for  the  residue 
of  the  original  term. 

Granted  for  the  term  of  fourteen  years  only, 
the  patent  expired  on  the  17th  of  December, 
1863,  but  the  patentee  having  failed  to  obtain 
from  the  use  and  sale  of  his  invention  a  reason- 
able remuneration  for  the  time,  ingenuity  and 
expense  bestowed  upon  the  same  and  the  intro- 
duction thereof  into  use.  the  Commissioner  of 
Patents  renewed  and  extended  the  patent  for 
the  term  of  seven  years  from  and  after  the  ex- 
piration of  the  first  term,  giving  it  the  same 
effect  as  if  it  had  originally  l)een  granted  for 
twenty-one  years.  Subsequent  to  the  extension 
of  the  term  the  patentee  deceased,  and  the 
patent  was  re-issued  to  his  executrix,f  rom  whom 
the  pluntiffs  derive  title  t^  virtue  of  an  assign- 
ment m  due  form,  as  is  conclusively  admitted 
by  the  defendants. 

Undoubted  owners  of  the  title  to  the  patent, 
the  plaintiffs,  on  the  23d  November,  lb65,  in- 
atitnted  this  suit,  and  the  charge  is  that  the 
defendants,  on  the  2d  of  November  of  the  pre- 
vious year,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  the 
suit,  infringed  the  exclusive  right  to  the  in- 
vention vested  in  the  plaintiffs,  by  constructing 
and  aging  ten  machines  for  bending  wood  in 
imitation  of  the  plaintiff's  invention,  and  in 
violstion  of  the  exclusive  right  secured  to  them 
in  their  letters  patent.    Process  was  issued,  and 

SeeSWALU 


being  duly  served  the  defendants  appeared  and 
pleaded  the  jj^neral  issue,  and  upon  that  issue, 
unaccompanied  by  any  notice  to  the  plaintiffs 
of  any  spiecial  defense,  the  parties  went  to  trial, 
and  the  verdict  and  Judgment  were  for  the  de- 
fendants. 

Exceptions  were  duly  taken  by  the  plaintiffs 
to  certain  rulings  of  the  court  in  admitting  evi- 
dence offered  by  the  defendants,  and  to  ihe  in- 
structions of  the  court,  as  given  to  the  jury, 
and  the  only  questions  presented  for  decision 
are  such  as  are  involved  in  the  exceptions  to 
those  rulings  and  instructions. 

On  the  trial  of  the  cause  the  plaintiffs,  to  sus- 
tain the  issue  on  their  part,  introduced  in  evi- 
dence the  re  issued  patent  on  which  the  suit 
was  founded,  together  with  the  original  patent 
and  the  certificate  of  renewal  and  extension; 
and  having  proved  the  assignment  and  intro- 
duced evidence  tending  to  prove  that  the  de- 
fendants had  infringed  the  re- issued  patent,  as 
alleged  in  the  declaration,  rested  their  case. 

Tney  might  well  rest  in  that  state  of  the  case, 
as  the  letters  patent  afforded  ^fna/oeiisevidence 
that  the  patentee  under  whom  they  claimed  was 
the  original  and  first  inventor  of  what  is  there- 
in described  as  his  improvement,  and  hav- 
ing introduced  evidence  tending*  to  show  in- 
fringement and  damage,  they  were  entitled  to  a 
verdict  unless  some  evidence  was  introduced  by 
the  defendants  to  rebut  the  evidence  given  to 
prove  infringement,  or  to  establish  some  valid 
defense  to  the  cause  of  action  set  forth  in  the 
declaration. 

Influenced,  doubtless,  by  that  view  of  the 
case,  the  defendants  offered  in  evidence  the  re- 
issued patent  granted  to  one  John  C.  Morris, 
dated  May  27,  1862,  as  the  foundation  for  the 
introduction  of  evidence  to  show  that  the  ma- 
cliine  or  machines  which  they  were  using  were 
constructed  by  them  under  a  license  from  the 
patentee  in  that  patent,  and  in  accordance  with 
the  specification  and  claims  of  that  patent  as 
reissued.  Seasonable  objection  was  made  by 
the  plaintiff  to  the  introduction  of  that  patent, 
as  evidence  in  the  case,  but  the  court  overruled 
the  objection  and  admitted  it  in  evidence,  and 
the  plaintiffs  excepted. 

Such  evidence  was  inadmissible  for  the  pur- 
pose for  which  it  was  offered,  and  should  have 
been  excluded,  as  the  novelty  of  the  invention 
was  not  open,  and  because  it  presented  on  the 
question  of  infringement  an  immaterial  issue 
not  involved  in  the  pleadings,  and  because  the 
evidence  was  well  calculated  to  mislead  the 
jury  by  withdrawing  their  attention  from  the 
real  subject  matter  in  controversy.  Corning  v. 
Burden  15  How.,  271. 

Apart  from  the  question  of  damages,  two  is- 
sues only  'were  presented  by  the  pleadings,  and 
they  were  all  which  are  involved  in  any  similar 
case. 

1.  Whether  the  patentee  In  the  patent  on 
which  the  suit  is  founded  is  the  original  and 
first  inventor  of  the  alleged  improvement, 
which  the  plaintiffs  in  this  case  established  as 
aprimafaeie  presumption  when  they  introduced 
in  evidence  the  letters  patent  described  in  the 
declaration.  Curtis,  Pat.,  sec.  118;  PUts  v. 
UaU,  2  Blatchf.,  229;  Cahoon  v.  Bing,  1  Cliff., 
6^5. 

2.  Whether  the  machine  of  the  defendants 
infringes  the  plaintiff's  machine  as  described  in 
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the  specification  and  claims  of  their  letteis  pat- 
ents 

Attempts  are  often  made  in  the  trial  of  pat- 
ent cases  to  introduce  such  collateral  issues  on 
the  Questions  of  infringement,  but  they  are  ii- 
regular  and  cannot  be  sanctioned,  as  the  only 
proper  comparison,  on  that  issue,  is  of  the  de- 
fendant's machine  with  that  of  the  plaintiff,  as 
prescribed  in  the  pleadings.  What  the  jury 
have  to  determine  is;  does  the  machine  of  the 
defendant  infringe  the  machine  of  the  plaintiff? 
And  if  it  does  not,  then  the  defendant  is  enti- 
tled to  a  verdict;  but  if  it  does  infringe  the 
plaintiff's  macliine,  then  the  plaintiff  is  entitled 
to  his  remedy,  and  it  is  no  answer  to  the  cause 
of  action  to  plead  or  prove  that  the  defendant 
is  the  licensee  of  the  owner  of  another  patent, 
and  that  his  machine  is  constructed  in  accord- 
ance with  that  patent. 

Controversies  between  litigants  in  court  can- 
not be  completed  in  that  way,  nor  should  the 
Slaintiff  be  subjected  to  such  outside  issues,  as 
e  is  clearly  entitled  to  a  verdict  when  he  has 
proved  that  he  is  the  original  and  first  inventor 
of  his  improvement,  and  that  the  defendant 
has  infringed  his  patent.  Curt.,  Pat.,  sees. 
860.  888;  Carver  v.  l^g.  Co.,  2  Story,  482. 

Suppose  the  rule  in  Uiat  respect  is  otherwise, 
still  the  judgment  of  the  circmt  court  must  be 
reversed,  as  the  next  exception  to  be  considered 
is  clearly  well  taken,  and  the  error  of  the  court 
is  of  such  a  character  that  it  cannot  be  reme- 
died in  any  other  way  than  by  granting  a  new 
trial. 

Testimony  was  offered  by  the  defendants  to 
prove  the  existence  and  use,  in  1858,  at  Orand 
Detour,  in  the  State  of  Illinois,  of  a  machine 
for  bending  plough  handles  similar  to  a  model 
shown  to  the  witness  under  examination,  and 
which,  as  is  claimed  by  the  defendants,  was 
the  same  in  its  mode  of  operations  as  the  pat- 
ented machine  of  the  plaintiffs. 

Objection  was  seasonably  made  by  the  plaint- 
iffs to  the  admissibility  of  the  testimony,  but  the 
defendants  stating  thai  they  expected  to  con- 
nect the  same  with  the  other  testimony  showing 
that  the  machine  was  in  public  use  anterior  to 
the  invention  described  in  the  plaintiff's  patent, 
the  court  overruled  the  objection  and  admitted 
the  testimony,  and  the  bill  of  exceptions  shows 
that  other  testimony  was  introduced  by  the  de- 
fendants tending  to  prove  that  the  machine  de- 
scribed by  the  witness,  or  others  like  it,  were 
in  public  use  at  that  place  before,  the  date  of 
the  invention  claimed  and  owned  txy  the  plaint- 
iffs. 

Evidence  to  prove  such  a  defense  is  not  ad- 
missible in  anv  case  without  an  antecedent 
compliance  with  the  conditions  specified  in  the 
15th  section  of  the  Patent  Act.  Whenever 
the  defendant  relies,  in  his  defense,  on  the  fact 
of  a  previous  invention,  knowledge,  or  use  of 
the  thing  patented,  "  he  shall  state  in  his  no- 
tice of  special  matter,  the  names  and  places  of 
residence  of  those  whom  he  intends  to  prove  to 
have  possessed  a  prior  knowledge  of  the  thing, 
and  where  the  same  had  been  lued."  and  if  he 
does  not  comply  with  that  requirement  no  such 
evidence  can  be  received  under  the  general  is- 
sue. S  Stat,  at  L.,128;  Teese  v.  HunUngdon,  28 
How.,  10  r64  U.  a,  XVI.,  482]. 

Unless  the  rule  of  law  was  so  the  plaintiff 
might  often  be  surprised  at  the  trial,  as  he 
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would  rely  upon  the  presumption  which  the 
patent  affords,  that  he  or  his  assignor  or  gnuit- 
or  was  the  ori^nal  and  first  inventor  of  the 
improvement  in  question,  and  would  not  think 
it  necessary  to  summon  witnesses  to  rebut  the 
evidence  introduced  by  the  defendant  attack- 
ing the  novelty  of  his  patent.  Agawam  Oo.  ▼. 
Jordan  [ante,  170]. 

Other  exceptions  to  the  rulings  of  the  court 
were  taken  by  the  plaintiffs  to  the  same  effect, 
but  it  is  unnecessary  to  refer  to  them,  as  the 
charge  of  the  court  shows,  to  a  demonstration, 
that  the  court  throughout  the  trial  overlooked 
the  fact  that  such  evidence  is  not  admissible  in 
patent  cases,  unless  it  appears  that  the  defend- 
ant, thirty  days  before  the  trial,  gave  notice  in 
writing  to  the  plaintiff,  or  his  attorney,  of  his 
intention  to  give  such  special  matter  in  evi- 
dence, as  required  in  the  15th  section  of  tha 
Patent  Act,  and  that  the  notice  given  constit- 
uted a  compliance  with  the  several  oonditicma 
therein  specified. 

Compliance  with  that  provirion  being  a  con- 
dition precedent  to  the  right  of  the  defendant 
to  introduce  such  evidence,  under  the  general 
issue,  it  necessarily  follows  that  the  ontu  pro- 
bandi  is  on  him  to  show  that  the  required  no- 
tice was  given  to  the  plaintiff  thirty  days  before 
the  trial,  and  if  he  fails  to  do  so  he  cannot  in- 
troduce any  evidence  to  controvert  the  novelty 
of  the  patent.  Pha.  A  T.  B.  B.  Oo.  v. 
Stimpton,  14  Pet.,  459;  aOOg  v.  Fbote,  14 
How.,  222;  PhiCUps  v.  POf/e,  24  How.,  188 
[65  U.  8.,  XVI.,  641]. 

Undoubtedly,  the  plea  of  not  guilty  puts  in 
issue  the  novelty  of  the  invention  as  well  as 
the  charge  of  infringement;  but  the  answer  to 
that  suggestion,  as  applied  to  this  case,  is  thitt 
the  letters  patent,  when  introduced  by  the 
plaintiffs,  afforded  a  prima  faeie  presumption 
that  the  assignor  of  the  plaintiffs  was  the 
original  and  first  inventor  of  the  improvement, 
and  as  the  defendants  had  not  given  to  the 
plaintiffs  the  required  jiotice  that  they  intended 
to  offer  evidence  at  the  trial  to  overcome  tliat 
presumption,  they  had  no  right  to  introduce 
any  sudi  evidence,  and  it  neeessarily  followB 
that  the  court  had  no  right  to  submit  any  such 
question  to  the  jury. 

Two  defenses,  said  the  court,  are  interposed 
by  the  defendants:  (1)  That  the  tMtent  is  void 
for  the  want  of  novelty.  (2)  That  the  machine 
constructed  and  used  by  the  defendants  does 
not  infringe  the  patented  machine  of  the  plaint- 
iffs; and  the  charge  proceeds  throughout  upon 
the  ground  that  Doth  of  those  dcSenses  were 
open  and  were  to  be  determined  bv  the  Jury. 

Extended  remarks  were  made  by  the  Judge 
to  the  jury,  upon  the  evidence  produced  by  the 
defendants  to  impeach  the  novelty  of  the  in- 
vention, and  very  full  explanations  were  given 
to  them  in  respect  to  the  principles  of  law  by 
which  they  were  to  be  governed  in  determining 
that  question.  Most  of  the  rules  of  law  as 
stated  by  the  judge  are  correct,  but  the  diffi- 
culty is  that  no  such  questions  were  involved 
in  the  pleadings. 

Judgment  reverted.    New  venire  ordered. 

Mr.  Juttiee  Swayne.  dissenting: 
I  am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  mv  brethren,  and 
will  state  briefly  the  grounds  of  my  dissent. 
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The  judgment  is  reversed,  because  oo  ootice 
of  the  special  matters  which  were  proved  to 
the  juiT  is  fonnd  in  tlie  record.  If  asufflcient 
notice  had  been  given  to  the  plaintiffs,  accord- 
ing to  the  statute,  the  testimony  was  unques- 
tiooably  proper  to  be  received.  It  is  shown  by 
the  bill  of  exceptions,  that  the  admission  of 
the  evidence  was  objected  to,  but  upon  what 
ground,  except  as  to  one  item  mentioned  here- 
after, does  not  appear.  The  objection  may 
have  liad  reference  to  several  considerations 
other  than  the  want  of  notice.  The  case  was 
tried  in  all  respects  as  if  no  such  defect  existed. 
If  doe  notice  had  not  been  given,  and  that  fact 
had  been  brought  to  the  attention  of  the  learned 
district  judge  who  tried  the  case,  it  cannot  be 
doubted  that  he  would  at  once  have  excluded 
the  evidence,  or  have  admitted  it  only  after  the 
defect  had  been  properly  supplied.  It  nowhere 
appears  in  tiie  case  that  such  an  objection  was 
made  in  the  court  below.  A  series  of  instruc- 
tions were  asked  by  the  plaintiffs'  counsel,  and 
lefoaed  by  the  court;  ndther  of  them  has  any 
reference  to  this  point.  The  court  was  not 
asked  to  rule  out  the  evidence,  nor  to  direct  the 
jvuy  to  disi^ard  it.  The  point  was  not  made 
u  this  court  oy  the  counsel  for  the  plaintiffs  in 
error.  Other  errors  were  strenuously  insist- 
ed upon,  but  nothing  was  said  upon  this 
snbject.  Other  objections  to  the  admission  of 
the  testimony  excepted  to  in  the  court  below 
were  fully  discuaeed  here,  but  there  was  entire 
silence  as  to  the  want  of  notice.  The  discovery 
that  there  is  no  notice  in  the  record,  was  mme 
after  the  cause  had  been  argued  and  submitted 
to  this  court,  and  the  objection  does  not  now 
come  from  the  plaintiffs  in  error.  It  is  not  of 
a  jorisdictional  character. 

Upon  a  careful  examination  of  the  record,  it 
seems  to  me  doubtful  whether  any  of  the  testi- 
mony in  question  required  a  notice  to  author- 
ize its  introduction, c£rmn{rv.  Burden,  IS  How., 
%3,  except  that  of  Mitchell,  which  was  ob- 
jected to  upon  a  distinct  and  different  ground. 
Bnt  conceding  this  to  be  otherwise,  under  the 
circumstances,  I  think  these  propositions  apply: 

1.  We  are  bound  to  presume  that  a  proper 
notice  was  before  the  court  below.  This  sug- 
gestion derives  additional  weight  from  the  fact 
that  the  statute  reauires  the  notice  to  be  given 
to  the  plaintiff,  and  does  not  prescribe  that  it 
shall  be  filed  in  the  clerk's  office,  or  made  part 
of  the  record.  In  some  of  the  circuits  the 
prM^ice  has  been  heretofore  simply  to  produce 
and  prove  it'at  the  trial. 

8.  If  there  were  no  such  notice,  it  was 
waived  by  the  plaintiffs  in  error,  and  they  are 
coedudea  by  their  conduct.    Laber  v.  Cooper, 

r"(r.   152]. 

3.  The  objection  not  having  been  made  in 
the  court  below,  according  lo  the  settled  rule 
sod  practice  of  this  court,  it  can  not  be  made 
here.    Ibid. 

4.  The  plaintiffs  in  error  not  having  made 
the  objection,  this  court  ought  not  to  make 
and  enforce  it  for  them.  They  have  not  suf- 
fered, and  do  not  complain.  The  interests  of 
justice  do  not  require  such  vicarious  and  volun- 
lary  action  on  the  part  of  this  court.  The 
counsel  for  the  defendant  in  error  has  had  no 
notice  and  no  opportunity  to  be  heard.  I  think, 
tlierefore,  that  the  judgment  ought  not  to  be 
reversed. 


I  am  authorized  to   say  that  my   brothers 
Orier  and  Miller  concur  in  this  opinion. 

Reviewing— 2  Bond.,  84. 
8.  C— 3  Fish.  Pat.  Cas.,  186. 

Clted-11  Wall.,  659;  95  U.  S.,  216,  219:  98  C.  8.. 
49;  lCU)r.,181,446. 
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THE   TRAVELERS'  INSURANCE    COM- 
PANY OF  CHICAGO,  Pi/,  in  Err., 
t>. 

ISABELLA  MOSLEY. 

(See  8.  C,  8  Wall.,  307-t20..> 

Evidenee  of  damages  from  personal  ityury — 
.mental  and  bodily  feelings— declaration*  to 
prove  cause  of  ir^ury  and  extent  of— -what  are 
res  gestte. 

Wherever  ttaelM>dny  or  mental  feellnfrs  of  an  In- 
dividual are  material  to  be  proved,  the  usual  ex- 
pressions of  such  feellnirs  are  orUrioal  and  oom- 
petent  evidence. 

The  deolarattons  of  the  party  himself  are  evidence 
to  prove  his  condition,  ills,  pains  and  symptoms, 
whether  arialair  from  siokDess,  or  an  injury  by  ao- 
oidentor  violence. 

Declarations  of  a  party  as  to  the  cause  of  his 
injury,  as  that  he  liad  fallen  down  stairs,  made 
immediately  after  the  occurrence,  are  admissible  as 
part  of  the  res  gestm  to  show  such  cause. 

The  res  gesUx  are  the  statements  of  the  cause, 
made  by  the  person  injured  almost  contempo- 
raneously with  its  occurrence,  and  those  relaunv 
to  the  con8equenRe8,made  while  the  latter  subdsted 
and  were  In  progress. 

[No.  200.] 

Argued  Nov.  8,  1869.    Decided  Nov.  19,  1869, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  IlUnois. 

This  action  was  brought  in  the  court  below, 
bv  the  defendant  in  error,  to  recover  the  amount 
01  a  certain  policy  of  insurance  on  the  life  of 
her  husbcmd,  deceased. 

The  triaV  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  $5,000,  with  costs. 
Whereupon  the  defendant  sued  out  this  writ  of 
error.  'The  questions  raised  here  relate  to  the 
admission  of  certain  evidence  on  the  trial  below. 

They  are  fully  stated  by  the  court. 

Messrs.  O.  B.  Sananm  and  8.  W.  FuUer, 
for  plaintiff  in  error: 

1.  The  undertaking  is  to  pay  to  the  defend- 
ant in  error  fS.OOO  within  ninety  days  after  the 
death  of  Arthur  H.  Mosley ,  provided  it  occurred 
bv  accidental  injury  ana  within  three  months 
after  the  injury;  and  provided,  too,  the  injury 
should  be  by  "outward  and  visible  means,  of 
which  proof  satisfactory  to  the  plaintiff  in  error 
can  be  furnished. 

2.  The  contract  is  not  to  pay  the  sum  men- 
tioned witliin  ninety  days  after  proof  of  death; 
but  it  is  to  pay  the  sum  mentioned,  within 
ninety  days  after  it  is  proved  to  the  Company's 
satisfaction  that  the  death  of  the  insured  was 
caused  bv  injuries,  the  result  of  accident. 

3.  Defendant  in  error  must  show:  1,  that  de- 
ceased died  from  injuries  caused  by  accident; 

NoTB.— £vidence ;  declaratiom  of  injured  party  as 
to  injury,  exprestUmK  of  vain,  nijfrring,  etc. 

Declarations  of  the  Injured  party,  tnougrh  plalnt- 
iff.at  time  of  disaster  explaining  the  occurrence  and 
its  effects  on  him,  are  competent  In  bis  own  favor, 
if  part  of  the  res  gestae.  Brownell  v.  Pacific  R.  U. 
Co.,  47  Ho.,  239 ;  Frink  v.  Coe,  4  Oreene  (Iowa),  555. 

Declarations  subsequent  to  the  act  are  also  admis- 
sible.   Ck>m.  V.  McPlke,  8  Oush.,  161 :  Haniman  v. 
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and  2,  that  proof  thereof  was  satisfactory  to 
plaintiff  in  error. 

4.  Declarations  made  by  deceased  to  the  de- 
fendant in  error  and  to  his  son.  are  not  proper 
evidence  to  establish  the  fact  that  deceased  did 
fall  down  the  stairs  in  question.  Queen  t. 
Hepburn,  7  Cranch,  290;  £ing  v.  ErUieell,  8 
T.  K.,707;  EUicott  v.  Pearl,  10  Pet..  413. 

5.  If  the  declarations,  made  by  deceased  to 
defendant  in  error  and  to  his  son,  are  not  ad- 
missible evidence  to  establish  the  fall  down  the 
stairs,  then  there  is  nothing  to  establish  an  ac-. 
cident;  for  the  bill  of  exceptions  states  that  no 
witness  testified  that  deceased  did  fall  down  the 
stairs. 

It  is  submitted  that  the  first  and  second 
points  are  established  by  the  terms  and  condi- 
tions of  the  contract,  for  it  is  not  an  insurance 
against  death  generally;  but  it  is  an  agreement 
to  pay  to  the  defendant  in  error  a  sum  certain 
provided  Arthur  H.  Mosley  died  from  injuries 
— not  injuries  generally,  but  accidental  injuries. 

In  the  second  condition  of  the  contract,  it  is 
expressly  provided  that  proof,  satisfactory  to 
the  plantifiC  in  error,  shall  be  made.  The  plaint- 
iff in  error  is  the  judge  as  to  what  proofs  shall 
be  satisfactory.  It  may  be  a  hard  agreement, 
but  still  it  is  the  contract  between  the  parties. 
The  court  will  enforce  the  contract  that  the 
parties  have  made.  The  plaintiff  in  error,  by 
refusing  to  pay  the  sum  insured,  and  by  con- 
testing the  demand,  says  that  the  proof  of  the 
injuries  and  accident  are  not  satiBfactory.  There 
is  no  allegation  in  the  declaration  that  proof 
of  the  injuries  and  accident  has  been  satisfac- 
tory to  the  plaintiff  in  error.  The  court  will 
presume  that  to  have  been  proven  which  is 
properly  alle^,  but  no  presumption  will  be 
made  as  to  things  material  which  are  not  prop- 
erly alleged;  and  if  the  allegations  in  the  dec- 
laration are  such  as  to  show  that  a  general  de- 
murrer would  have  been  sustained  had  it  been 


made,  there  should  have  been  an  arrest  of 

judgment. 

Upon  the  4th  and  5th  points  it  is  submitted 
that  the  declarations  of  deceased  made  to  his 
wife  and  son  four  days  before  he  died,  ought 
not  to  have  been  admitted  to  establish  the  fact 
that  deceased  did  fall  down  the  stairs  in  ques- 
tion, because  they  are  clearly  hearsay,  and 
they  do  not  come  within  any  of  the  exceptions 
to  the  general  rule,  that  derivative  or  second- 
band  statements  are  not  receivable  as  evidence 
in  cauBa. 

Best,  Ev.,  sec.  498. 

The  reasons  against  admitting  them  are,  that 
the  party  against  whom  the  evidence  is  offered 
has  had  no  opportunity  to  examine  the  original 
source;  and  that  assuming  the  original  state- 
ment to  be  correctly  reported,  it  was  not  origi- 
nally made  under  the  sanction  of  an  oath :  and 
though  it  were  made  under  the  sanction  of  an 
oath  in  jutUcio,  it  is  not  admissible  unless  the 
party  against  whom  it  is  offered  bad  the  right 
and  opportunity  to  cross  examine,  but  neglected 
it 

The  circumstancra  of  this  case  are  to  be  con- 
sulted to  ascertain  whether,  according  to  the 
law  of  evidence,  the  tendered  and  admitted 
evidence  comes  within  any  of  the  exceptions  to 
the  general  rule  which  excludes  declarations  of 
persons  not  examined  in  judido. 

£!i;  necessitate  is  one  exception.  But  the  death 
or  lunacy  of  a  witness  who  had  immediate 
knowledge  of  the  fact  is  not  considered  suffi- 
cient to  relax  the  general  rule.  The  exception 
ex  neceentate  must  have  arisen  from  a  general 
presumption  coming  out  of  the  nature  of  the 
case,  and  that  in  the  common  course  of  human 
affairs,  there  would  be  a  defect  of  evidence 
and  failui«  of  justice,  unless  such  evidence  was 
admitted. 

Stark.,  28. 

Marshall,  Ch.  J.,  in  Queen  v.  Hepburn,  7 


Stowe,  ft?  Mo.,  93.  Contra,  Cleveland,  &c.,  K.  R.  Co. 
V-  MarH,  26  Ohio  St,  185. 

The  I'act  that  it  was  a  dying  declaration  doe«  not 
make  it  admissible,  if  not  part  of  the  res  uc^ftae. 
Marshall  v.  C.  &  G.  E.  R.  K.  Co.,  48  111.,  475. 

Where  evidence  of  a  declaration  is  admissible,  a 
person  present  may  state  what  he  heard  said.  I.  P. 
etc.  K.  (3o.  V.  Anthony.  « Ind..  183. 

Injured  person  may  be  asked  extent  and  nature 
of  injury,  hie  condition,  ability  to  work,  &c.  Creed 
V.  Hnrtman,  8  Uosw.,  123 ;  People  v.  Tubbs,  37  N.  Y., 
586. 

The  Injured  member  may  be  shown  the  Jury.  Mul- 
hado  V.  Brooklyn  City  R.  R.  Co.,  30  N.  Y.,  370. 

Deelnrutiona  oC  puin,  sufterinff.  actions,  groans, 
outcries,  e;cprossious  of  pain  and  distress  at  the 
time  of  such  sufferlnif.  may  be  given  in  evidence  In 
the  injured  person's  favor,  even  though  after  the 
commencement  of  the  action.  Matteson  v.  N.  Y. 
C.  R.  K.  Co.,  35  N.  Y.,  487  :  62  Barb.,  364 :  Murphy  v. 
N.  Y.  C.  R.  R.  Co.,  66  Barb.,  125:  Barber  v.  Merriam, 
II  Allen.  322:  Kent  v.  Lincoln,  32  Vt.,  591 ;  Kennard 
V.  Burton,  25  Me.,  89 ;  S.  C.  43  Am.  Dec.  249 :  Phil- 
lips V.  Kelley,  2!)  Ala..  628  ;  Caldwell  v.  Murphy.  11 
N.  Y.,  4IU;  Wercly  v.  Persons,  28  N.  Y^.,  344;  Baker 
V.  Giiffln,  lOBosw.,  140 :  Brown  v.  N.  Y.  C.  K.  R.  Co., 
32  N.  Y.,  597  ;  Gray  v.  McLaughlin.  20  Iowa,  279. 

When  such  declarations  are  evidence,  they  may 
be  proved  by  any  witness  who  heard  them  ;  they 
are  of  greater  weight  if  made  to  and  proved  by  a 
medical  attendant.  Howr  v.  Plalnfleld,  41  N.H., 
135:  Perkins  v.  Concord  &c.  R.  R.  Co.,  44  N.  H.,  2Z3. 

Where  parties  may  testify  themselves,  evidence 
of  others,  if  party  is  living,  should  be  received  with 
caution.    Rccd  v.  N.  Y.  C.  H.  H.  Co.,  45  N.  Y.,  574. 

Statements  of  past  facts  are  not  admissible,  and 
where  they  arc  mingled  with  present  complaints 
are  oo  proof  of  the  truth  of  the  facts  stated,  Tllgon 
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V.  Tcrwilllger,  56  N.  Y.,  273:  People  v.  Darls,  56  N. 
Y.,  95;  People  v.  Williams.  8  Park.  Cr..  84;  Waldole 
V.  N.  Y.  C.  &  H.  R.  R.  Co..  81  How.  Pr..aTO ;  Chapin  v. 
Marlborough,  fl  Gray,  244 ;  Lush  v.  McBaniel,  13 
Ired.  L.,  48o ;  Rogers  v.  Crain,  30  Tex.,  284. 

Expressions  ofpuln  and  suffeiing  by  Injured  par- 
ty to  physicians  when  thoy  were  examinlnir  ner 
and  statements  as  to  her  health  to  a  neight>or.  are 
admissible.  Matteson  v.  N.  T.  C.  B.  R.  Co.,  35  N.  Y- 
487. 

Complaints  and  Indications  of  sufTeriDg  of  injured 
party  on  a  physical  examination  requested  bv  op- 
posite party,  are  admissible.  Quaife  v.  C.  &  N.  w. 
ky.  Co.,  48  Wis.,  5i:j :  S.  C.  33  Am.  Rep.,  821 :  or  to 
his  attending  physician.  Fay  v.  Harlan.  128  Mass., 
244 ;  S.  C,  35  Am.  Rep.,  172. 

The  existence  of  many  bodily  sensations  and  ail- 
ments which  go  to  mnko  up  the  symptoms  of  dis- 
ease or  injury  can  be  known  only  to  the  person  who 
experiences  them.  It  is  the  statement  and  descrip- 
tion of  these  which  enter  into  and  form  partof  the 
facts  on  which  the  opinion  of  an  export  as  to  the 
conditions  of  health  or  disease  is  founded.  Barber 
V.  Merriam,  11  Allen.  824. 

Not  only  the  opinion  of  the  expert  founded  in 
part  upon  such  data  is  receivable  in  evidence,  but 
he  may  state  what  bis  patient  said  iDdescribiov  his 
bodily  condition,  if  said  under  circumstances  wnich 
free  it  from  all  suspicion  of  being  spoken  with  ref- 
erence to  future  litigation,  and  give  It  the  chnrao- 
tcr  of  res  gestae.  III.  Cent.  R.  R.  Co.  v.  Sutton.  4S 
111.,  438. 

Statements  of  wounded  man  while  wounds  were 
being  examined  in  explanation  of  charactcraiid  ex- 
tent of  injury,  but  not  as  to  Instrument  or  nanaeof 
person  by  which  inflicted,  are  admissible  in  proee- 
outlon  growing  out  of  conflict  in  which  wound  was 
given.    Denton  v.  State,  t  Swan,  279. 
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Cnneh.  280,  said:  "  If  the  circumstance,  tliat 
tlie  eye-witness  of  any  fact  be  dead,  should 
tastify  the  introduction  of  testimony  to  estab- 
lish that  fact  from  hearsay,  no  man  could  feel 
safe  in  any  property,  a  claim  to  which  might 
be  snpported  by  proof  as  easily  obtained.  *  * 
*  *  *  This  court  is  not  inclined  to  extend 
die  exceptions  further  than  they  have  already 
been  carried."  And  again,  in  1  Wheat.,  8, 
tlie  same  learned  Judge  says: "  We  have  revised 
our  decision  in  the  case  of  Queen  v.  Hepburn, 
7  Cranch,  200,  and  confirmed  it." 

The  fact  which  defendant  in  error  seeks  to 
establish  by  these  declarations  is  not  one  of 
reputation,  nor  of  pedigree,  nor  boundary; 
ttierefore  none  of  these  exceptions  apply. 

Eamining  them  under  the  L^htcf  Dying  Dee- 
laraiioTU. 

A  declaration  made  in  extremit.  under  the 
apprehension  of  approaching  dissolution,  is 
idmissible  in  certain  cases,  but  th«y  are  crimi- 
nal cases  only.  This  is  a  civil  action.  They 
are  never  admitted  unless  the  court  is  satisfied 
that  the  party  who  made  the  declarations  was 
under  the  impression  of  approaching  death, 
and  unless  they  relate  to  the  cause  of  his  death 
and  are  tendered  on  a  criminal  charge  respect- 
ing it.    Stark.  Er.,  88. 

Bat  such  is  not  the  case  at  bar. 

There  is  but  one  other  light  under  which  these 
declarations  can  be  examined  and  their  admissi- 
bility tested;  that  is,  r««  geeta.  Are  they  r«« 
^a  f  Stark  says  ret  getta  are  the  surround- 
ing facts  of  a  transaction,  and  may  be  submit- 
ted to  a  jury,  provided  they  can  be  established 
by  competent  means  sanctioned  by  the  law,  and 
inord  any  fair  presumption  or  inference  as  to 
the  question  in  dispute.  And  again ;  it  is  said 
that  declarations  accompanying  an  actexplana 
tory  of  that  act,  are  re»  gettm.  They  are  the  sur- 
rounding facts — explanatory  of  an  act  or  show- 
iog  a  motive  for  acting.  But  the  principal  fact 
must  be  first  established ;  and  until  it  is  estab- 
lished, surrounding  facts  are  not  admissible; 
and  certainly  exhibiting  surrounding  facts  is 
not  establishing  a  principal  fact. 

The  learned  counsel  for  the  defendant  in  er- 
ror cites  Aveson  v.  Kinnaird,  6  East,  188,  and 
relia  upon  it  alone  as  decisive  in  this  case.  It 
is  his  only  authority,  and  it  is  submitted  that  it 
makes  against  and  not  for  his  case.  In  that 
case  the  issue  was,  whether  the  insured  was  in 
good  health  at  the  time  the  policy,  then  in  ques- 
tion, was  effected  on  her  life  by  her  husband. 
A  few  days  after  the  physician  examined  her 
and  made  inquiries  of  her  of  her  health,  she 
wisaeen  in  bed  at  11  o'clock  in  the  forenoon; 
and  a  witness  was  called  to  testifv  to  the  fact 
that  ehe  saw  the  deceased  in  bed  at  the  time 
mentioned,  and  that  deceased  then  said  she  was 
not  in  good  health  and  that  she  was  afraid  she 
would  die  before  the  policy  could  be  delivered. 
The  fact  that  deceased  was  in  bed  was  estab 
lished  by  the  witness.  This  was  a  material  fact 
to  be  established  upon  the  issue  made  in  the 
case,  viz.:  whether  the  deceased  was  in  good 
health  at  the  time;  and  doubtless  the  declara- 
tions of  the  deceased  were  admissible,  explain- 
ing why  she  was  in  bed.  Upon  an  issue  as  to 
whether  the  deceased  was  well  or  ill  at  the  time 
in  question,  her  declarations  were  admissible; 
for  one's  feelings  while  suffering  from  any  mal- 
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ady  are  the  true  indicators  of  that  malady,  and 
how  the  deceased  in  the  case  cited  felt,  could 
only  be  ascertained  by  what  she  said.  The  case 
upon  which  my  learned  brother  relies  so  confi- 
dently, is  one  of  necessity  as  well  as  ret  getta. 
The  very  nature  of  that  case  made  it  necessary 
to  show  what  the  deceased  said  as  to  bow  she 
felt:  and  being  found  sick  in  bed,  her  declara- 
tions while  she  was  there  is  a  surrounding  fact 
explanatory  of  the  material  fact — being  found- 
in  bed. 

The  declarations  of  the  deceased  in  the  case 
at  bar,  as  they  show  how  he  felt  in  the  presence 
of  the  witnesses,  are  re»  ge»Ut,  so  far  they  are 
explanatory  of  the  other  facts  as  they  were  oc- 
curring then.  But  it  is  submitted  that  as  evi- 
dence of  his  fall  down  the  stairs,  they  are  not 
competent.  The  fact  that  deceased  declared  to 
the  defendant  in  error  that  he  had  fallen  down 
the  back  stairs  and  hit  his  head,  is  not  the  point 
in  controversy  in  the  case  at  bar.  The  contro- 
versy between  the  parties  is;  did  the  deceased 
fall  down  the  ftairs  in  question,  and  was  the  fall 
accidental?  The  declaration  of  the  deceased 
made  to  the  defendant  in  error  as  she  says,  sev- 
eral days  before  be  died,  is  all  that  we  have 
upon  the  facts  in  question.  Is  that  competent 
and  enough?  It-is  not  competent  to  prove  the 
fall.    How  is  it  enough  to  prove  the  accident? 

Messn.  Haghee,  Denver  d  Peck,  Elliott  An- 
,  and  L.  Janin,  for  defendant  in  error: 

1.  'That  the  evidence  in  question  was  proper 
evidence,  is  well  settled;  and  Oreenleaf  in  his 
work  on  Evidence,  Vol.  I., sec.  102,  p.  132, says 
that  "The  representation,  by  a  sick  person,  of 
the  nature,  symptoms  and  effects  of  the  malady 
under  which  he  is  laboring  at  tlie  time,  are  re- 
ceived as  original  evidence.  If  made  to  a  medi- 
cal attendant,  they  are  of  greater  weight  as  evi- 
dence; but  if  made  to  any  other  person  they 
are  not,  on  that  account,  to  be  rejected." 

This  principle  is  laid  down  by  all  writers  on 
evidence,  and  is  so  familiar  in  practice  that  the 
multiplication  of  authorities  on  the  point  is  un- 
necessary. The  case  of  Aveiion  v.  Kinnaird,  G 
East,  188,  is  directly  in  point,  and  is,  we  think, 
decisive  of  this  case. 

2.  This  case  was,  we  think,  appealed  for  the 
purpose  of  delay,  and  if  so,  then  we  think  that 
the  remarks  of  the  court  in  TheDouro,  S  Wall., 
565(70  U.  8.,  XVIII.,  168).  are  particularly  ap- 
plicable. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois.  The  action  wjis  upon  a  policy  of  in- 
surance. It  insured  Arthur  II.  Moslcy  against 
loss  of  life,  or  personal  injury  by  any  accident 
within  the  meaning  of  the  instrument,  and  was 
issued  to  Mrs.  Arthur  H.  Mosley,  the  wife  of  the 
assured,  for  her  benefit.  The  declaration  was 
in  (usumpM.  The  defendant  pleaded  the  gen- 
eral issue,  and  the  cause  was  tried  by  a  jury. 
The  plaintiff  recovered.  During  the  trial,  a 
bill  of  exceptions  was  taken  by  the  plaintiff  in 
error,  by  which  it  appears  that  the  contest  be- 
tween the  parties  was  upon  the  question  of  fact, 
whether  Arthur  H.  Mosley.  the  assured,  died 
from  the  effects  of  an  accidental  fall  down  stairs 
in  the  night,  or  from  natural  causes. 

The  defendant  in  error  was  called  as  a  wit- 
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ness  in  her  own  behalf,  and  testified,  "That  the 
assured  left  his  bed  Wednesday  night,  the  18th 
of  July,  1866.  between  12  and  1  o'clock;  that 
when  ne  came  back,  he  said  he  had  fallen  down 
the  back  stairs,  and  almost  killed  himself;  tliat 
he  had  hit  the  back  part  of  liis  head  in  falling 
down  stairs;  •  *  *  she  noticed  that  his  voice 
trembled;  he  complained  of  his  head,  and  ap- 
peared to  be  faint  and  in  great  pain." 

To  the  admission  of  all  that  part  of  the  testi- 
mony which  relates  lo  the  declarations  of  the 
assured,  about  his  falling  down  stairs,  and  the 
injuries  he  received  by  Uie  fall,  the  counsel  of 
the  defendants  objected.  The  court  overruled 
the  objection,  and  the  defendants  excepted. 

Wm.  H.  Mosley,  son  of  the  assured,  testified, 
in  belialf  of  the  plaintiff,  "That  he  slept  in  the 
lower  part  of  the  building,  occupied  by  his  fa- 
ther; that  about  12  o'clock  of  the  night  before 
mentioned,  he  saw  his  father  lying  with  his 
head  on  the  counter,  and  asked  him  what  was 
the  matter;  he  replied,  that  he  had  fallen  down 
the  back  stairs  and  hurt  himself  very  badly." 
The  defendants  objected  to  both  the  quesUon 
and  answer.  An  exception  to  their  admission 
followed. 

The  same  witness  testified  further,  "That  on 
the  day  after  the  fall,  his  father  said  he  felt  very 
badly,  and  that  if  lie  attempted  to  walk  across 
the  room,  hit  head  became  dizzy;  on  the  fol- 
lowing day,  he  said  he  was  a  httle  worse,  if 
anythmg.  The  admission  of  tliis  testimony 
also  was  excepted  to  by  tlte  defendants. 

This  statement  presents  the  questions  which 
we  are  called  upon  to  consider.  They  are, 
whether  the  court  erred  in  admitting  the  dec- 
larations of  the  assured,  as  to  bis  bodily  inju- 
ries and  pains,  and  whether  it  was  error  to  ad- 
mit such  decUu^tions,  to  prove  that  he  had  fallen 
down  the  stairs. 

It  is  to  be  remarked,  that  the  declarations  of 
the  former  class  all  related  to  present  existing 
facts  at  the  time  they  were  made. 

Those  of  the  latter  class  were  made  immedi- 
ately, or  very  soon  after  the  fall;  the  declara- 
tions to  his  son,  before  he  returned  to  his  bed- 
room; those  to  his  wife,  upon  his  reaching  there. 

Wherever  the  bodily  or  mental  feelings  of  an 
individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings  are  original  and 
competent  evidence.  Those  expressions  are  the 
natural  reflexes  of  what  it  might  be  impossible 
to  show  by  other  testimony.  If  there  be  such 
other  testimony,  this  may  be  necessary  to  set 
the  facts  thus  developed  in  their  true  light,  and 
to  give  them  their  proper  effect.  As  independ- 
ent, explanatory  or  corroborative  evidence,  it 
is  often  indispensable  to  the  due  administration 
of  justice.  Such  declarations  are  regarded  as 
verbal  acts,  and  are  as  competent  as  any  other 
testimony,  when  relevant  to  the  issue.  Their 
truth  or  falsity  is  an  inquiry  for  the  jury. 

In  actions  ^r  the  breach  of  a  promise  to  mar- 
ry, such  evidence  is  always  received  to  show 
the  affection  of  the  plaintiff  for  the  defendant 
while  the  engagement  subsisted,  and  the  state 
of  her  feelings  after  it  was  broken  off;  and  in 
actions  for  criminal  conversation,  to  show  the 
terms  upon  which  the  plaintiff  and  his  wife 
lived  together  before  the  cause  of  action  arose. 
Upon  the  same  ground,  the  declarations  of  the 
party  himself  are  received  to  prove  his  condi- 
tion, ills,  pains  and  symptoms,  whether  arising 
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from  sickness  or  an  injury  by  accident  or  vio- 
lence. If  made  to  a  medical  attendant,  they 
are  of  more  weight  than  if  made  to  another  per- 
son. But  to  whomsoever  made,  they  are  com- 
petent evidence.  Upon  these  points,  the  lead- 
ing writers  upon  the  law  of  evidence,  both  in 
this  country  and  in  England,  are  in  accord.  1 
Greenl.  Ev.,  sec.  102;  1  PhiL  Ev.,  183;  1  Tay- 
lor. Ev.,  478^8ec.  618. 

There  is  a  limitation  of  this  doctrine  that  must 
be  carefully  observed  in  its  application. 

Such  evidence  must  not  be  extended  beyond 
the  necessity  upon  which  the  rule  is  founded. 
It  must  relate  to  the  present,  and  not  to  the  past. 
Anything  in  the  nature  of  narration  must  be 
excluded.  It  must  be  confined  strictly  to  such 
complaints,  expressions,  and  exclamations,  as 
furnish  evidence  of  "a  present  existing  pain  or 
malady."  Baeon  v.  InAab.,  «te.,  7  Ciuh..  586. 
Examined  by  the  standard  of  these  rules,  the 
testimony  to  which  this  exception  relates  was 
properly  admitted. 

Tlie  other  exception  requires  a  fuller  exami 
nation. 

Was  it  competent  to  prove  the  fall  by  the  dec- 
larations of  the  assured  made  under  the  circum- 
stances disclosed  in  the  bill  of  exceptions  T 

In  TKomp§on  v.  Trmanion,  Skin.,  408,  the 
action  was  for  the  battery  and  wounding  of  the 
wife.  Lord  CliitfJuttiee  Holt  "allowed,  what 
the  wifesaid  immediately  upon  the  hurt  received 
and  before  that  she  had  time  to  contrive  or  de- 
vise any  thine  for  her  own  advantage,  to  be  given 
in  evidence.  The  reporter  adds:  "Quodnota. 
This  was  at  nuipriui,  in  Middlesex.for  wound- 
ing the  wife  of  the  plaintiff."  This  case  was 
referred  to  by  Lord  EUenborough  with  appro- 
bation in  the  case  before  him  of  Ave»on  y.  Km- 
naird,  6  East,  lUl,  197.  Inthatcase.Lawrenoe, 
Jurtiee,  in  answer  to  the  objection,  that  such 
evidence  was  hearsay,  said:  "It  is  in  every  day's 
experience  in  actions  of  assault,  that  what  a  man 
has  said  of  himself,  to  hU  surgeon,  is  evidence 
to  show  what  he  has  suffered  by  the  assault." 

Bex  V.  fbit&r,  6  Carr.  &  P.,  £26.  was  an  in- 
dictment for  manslaughter,  for  killing  the  de- 
ceased by  driving  a  cab  over  him.  A  wagoner 
was  called  as  a  witness  for  theprosecuUon.  He  . 
stated  that  he  saw  the  cabdrive  by  at  a  very  rapid 
rate,  but  did  not  see  the  accident,  and  tlxat  im- 
mediately after,  on  hearing  the  deceased  groan, 
he  went  to  him  and  asked  him  what  was  the 
matter.  The  counsel  for  the  prisoner  objected, 
that  what  was  said  by  the  deceased,  in  the  ab- 
sence of  the  prisoner,  could  not  be  received  in 
evidence. 

Oumey,  Baron,  said,  that  what  the  deceased 
said  at  the  instant,  as  to  the  cause  of  the  acci- 
dent, was  clearly  admissible. 

Park,  Justice,  said,  that  it  was  the  best  pos- 
sible testimony  that,  under  the  circumstances, 
could  be  adduced  to  show  what  knocked  the  de- 
ceased down.  Mr.  JuiUee  Patterson  concurred. 
The  prisoner  was  convicted. 

In  The  Commonwealths.  M'Pike.Z  Cu8h.,181, 
the  indictment,  as  in  the  preceding  case,  was 
for  manslaughter.  The  defendant  was  charged 
with  killing  nis  wife.  It  appeared  that  the  de- 
ceased ran  up  stairs  from  her  own  room,  in  the 
night,  crying  murder,  and  bleeding.  Another 
woman,  into  whose  room  she  was  admitted, 
went,  at  her  request,  for  a  physician.  A  third 
person,  who  heard  her  cries,  went  for  a  watch- 
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man  and,  on  his  return,  proceeded  to  the  room 
where  she  was.  He  found  her  on  the  floor, 
Ueeding  profusely.  She  said  the  defendant  had 
■tabbed  her.  The  defendant's  counsel  oblected 
to  the  admission  of  this  declaration  in  evidence. 
The  objection  was  ovemiled.  The  Supreme 
Court  of  Massachusetts  held  that  the  evidence 
was  properly  admitted.  It  was  said  that  the 
declaration  was  "of  the  nature  of  rM^Mta,"  and 
that  the  time  when  it  was  made  was  so  recent, 
after  the  injury  was  inflicted,  as  to  justify  re- 
ceiving it  upon  that  ground. 

It  is  not  easy  to  distinguish  this  case  and  that 
of  Bex  V.  FotUr,  in  principle,  from  the  case  be- 
fore us,8s  regards  the  point  under  consideration. 

In  Aveton  v.  Kiimaird,  it  was  said  by  Lord 
Eltotborough,  that  the  declarations  were  ad- 
mitted in  the  case  in  SiLinner.because  they  were 
s  part  of  the  ra  gettm. 

To  bring  such  declarations  within  this  prin- 
ciple, generally,  they  must  be  contemporaneous 
with  the  main  fact  to  which  they  relate.  But 
this  rule  is  by  no  means  of  universal  applica- 
tion. In  RaiMon  v.  Haigh,  2  Bing. ,  99,  a  debtor 
had  left  England  and  ^ne  to  Paris,  where  he 
remained.  The  question  was,  whether  his  de- 
parture from  England  was  an  act  of  bankrupt- 
cy, and  that  depended  upon  the  intent  by  which 
he  was  actuated.  To  show  this  intent,  a  letter 
written  in  France,  a  month  after  his  departure, 
was  received  in  evidence.  Upon  full  argument, 
it  was  held  that  it  was  properly  received.  Baron 
Park  said :  "It  is  impossible  to  tie  down  to  time 
the  rule  as  to  the  declarations.  We  must  judge 
from  all  the  circumstances  of  the  case.  We  neeid 
not  go  the  length  of  saying,  tliat  a  declaration, 
made  a  month  after  the  fact,  would,  of  itself, 
be  admissible;  but  if,  as  in  the  present  case, 
there  are  connecting  circumstance8,it  may.even 
at  that  time,  form  a  part  of  the  whole  resgtuta. " 

Where  a  pedler's  wagon  was  struck  and  the 
pedler  inlured  by  a  locomotive,  the  Supreme 
Court  of  Pennsylvania  said:  "We  cannot  say 
that  the  declaration  of  the  engineer  was  no 
part  of  the  res  ge$bB.  It  was  made  at  the  time 
—in  view  of  the  goods  strewn  along  the  road 
by  the  breaking  up  of  the  boxes — and  seems  to 
have  grown  directly  ott  of  and  immediately 
^ter  the  happening  of  the  fact."  Thedeclara- 
tioo  was  held  to  be  "a  part  of  the  transaction 
iiwlf."  HanovtrB.  R.  Co.  v.  0>yb,  55Pa.  St., 
402. 

In  the  complexity  of  human  affairs,  what  is 
done  and  what  is  said  are  often  so  related  that 
neither  can  be  detached  without  leaving  the  res- 
idue fragmentary  and  distorted.  There  may 
be  fraua  and  falsehood  as  to  both;  but  there  v 
no  ground  of  objection  to  one  that  does  not  ex- 
itt  equally  as  to  the  other.  To  reject  the  verbal 
fact  would  not  unfrequently  have  the  same  ef- 
fect as  to  strike  out  the  control  ling  member  from 
a  sentence,  or  the  controlling  sentence  from  its 
context.  The  doctrine  of  re»  geette  was  consid- 
ered, by  this  court,  in  Beaver  v.  Taylor.l  Wall., 
«87[fl8U.  S.,  XVU.,  601].  What  was  said 
in  that  case  need  not  be  repeated.  Here  the 
prindpal  fact  isthe  bodily  injury.  The  reegei- 
Iff  an  the  statements  of  tlie  cause  made  by  the 
stsnred  almost  contemporaneously  with  its  oc- 
correnoe.and  those  relating  to  the  consequences 
made  while  the  latter  subsisted  and  were  in  prog- 
ram. Where  sickness  or  affection  is  the  sub- 
ject of  inquiry,  the  sickness  or  affection  is  the 
See  8  Wall. 


principal  fact  The  re*  gata  are  the  declara- 
tions tending  to  show  the  reality  of  its  existence, 
and  its  extent  and  character.  The  tendency  of 
recent  adjudications  is  to  extend  rather  than  to 
narrow,  the  scope  of  the  doctrine.  Rightly 
guarded  in  its  practical  application,  there  is  no 
principle  in  the  law  of  evidence  more  safe  in  its 
results.  There  is  none  which  rests  on  a  more 
solid  basis  of  reason  and  authority.  We  think 
it  was  properly  applied  in  the  court  bel^w. 

In  the  ordinary  concerns  of  1ife,no  one  would 
doubt  the  truth  of  these  declarations.or  hesitate 
to  regard  them,  uncontradicted,  as  conclusive. 
Their  probative  force  would  not  be  questioned. 
Unlike  much  other  evidence,  equally  cogent  for 
all  the  purposes  of  moral  conviction,  they  have 
the  sanction  of  law  as  well  as  of  reason.  The 
want  of  this  concurrence  in  the  law  is  often 
deeply  to  be  regretted.  Appleton,  Ev.,  ch.  11, 
18.  The  weight  of  this  reflection,  in  reference 
to  the  case  under  consideration,  is  increased  by 
the  fact,  that  what  was  said  could  not  be  re- 
ceived as  "dying  declarations,"  although  the 
person  who  made  them  was  dead,  and  nence, 
could  not  be  called  as  a  witness. 

Judgment  affirmed. 

Mr.  Jiuiiee  Clifford,  dissenting: 

Questions  as  to  the  rules  of  evidence  "are  of 
vast  importance  to  all  orders  and  condition  of 
men  "  interested  therein,  as  parties  in  common 
law  suits,  as  life,  liberty,  and  property  depend 
very  largely  upon  their  strict  observance,  that 
proper  testimony,  pertinent  to  the  issue,  may 
not  be  excluded,  and  that  incompetent  and  im- 
proper testimony  may  not  be  received.  Mma, 
&e.,  V.  Hepburn,  7  Cranch,  295;  King  ▼.  Bfrit- 
weU,  8  T.  R..  781. 

"  One  of  these  rules,"  says  Chief  Juetiee  Mar- 
shall, "  is  that  hearsay  evidence  is,  in  its  own 
nature,  inadmissible.  Not  only  because  it  sup- 
poses that  better  testimony  might  be  adduced 
to  prove  the  alleged  fact.buton  account  of  itsin- 
trinsic  weakness,  its  incompetency  to  satisfy  the 
mind  of  the  existence  of  the  fact,  and  the  frauds 
which  might  be  practiced  under  its  color." 
Experience  shows  that  wrong  verdicts  are  the 
usual  result  of  wrong  rulings  in  admitting  im- 
proper testimony,  or  in  rejecting  that  which 
was  competent  and  material.  Appellate  courts, 
viewing  the  matter  in  that  light,  are,  therefore, 
prompt  to  correct  such  errors  and  to  reverse 
judgments  founded  on  verdicts  produced  or  in- 
fluenced by  such  erroneous  rulings. 

All  courts  agree,  that  the  introduction  of  evi- 
dence to  the  jury  is  governed  by  certain  fixed 
principles  of  law,  and  text  writers  usually  treat 
the  subiecl  under  four  general  heads :  (1)  That 
the  evidence  must  correspond  with  the  allega- 
tions and  be  confined  to  ihe  issue.  (2)  That 
the  substance  of  the  declaration  must  tie  proved 
to  warrant  a  verdict  in  favor  of  the  plaintiff. 

(3)  That  the  burden  of  proving  a  proposition 
or  issue  lies  on  the  party  holding  the  aflirmative. 

(4)  That  the  ttest  evidence,of  which  the  case  in 
its  nature  is  susceptible,  must  always  be  pro- 
duced.    1  Oreenl.  Ev..  sec.  SO. 

Founded,  as  the  action  is,  upon  a  policy  of 
insurance,  it  becomes  necessary,  in  order  to  un- 
derstand the  precise  bearing  of  the  rulings  em- 
braced in  the  exceptions,  to  examine  the  terms 
of  the  contract,  and  to  refer  to  the  exact  issue 
tend««d  in  the  declaration.    By  the  terms  of 
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the  policy,  insurance,  for  Ibe  period  of  one 
year,  in  the  sum  of  $5,000,  was  granted  by  the 
defendants  to  the  late  husband  of  the  plaintiff, 
against  "  personal  injury  caused  by  any  ac- 
cidents within  the  meaning  of  this  policy," 
*  *  *  and  such  injuries  as  shall  occasion  death 
within  three  months  from  the  happening  there 
of,  and  also  against  any  such  personal  injury, 
though  not  fatal,  if  the  assured  was  thereby  ab- 
solutely and  totally  disabled  from  the  prosecu- 
tion of  his  usual  employment.  After  setting  out 
the  policy  in  full,  the  declaration  alleges  that  the 
assured,  on  the  1st  of  July  in  the  same  year, 
"  accidentally  fell  down  a  pair  of  stairs  in  the 
City  of  Chicago,  in  said  county,  and  was  se- 
verely injured  thereby,"  and  that  the  assured, 
within  three  months  after  the  happening  of  the 
said  accident,  died,  and  that  the  death  of  the 
assured  "was  occasioned  by  said  injury  and 
accident." 

Defendants  appeared  and  pleaded  that  they 
never  promised  in  manner  and  form,  as  alleged 
in  the  declaration,  which  presented  the  direct 
issue,  whether  the  assured  met  with  the  accident 
and  injury  described  in  the  declaration,  and 
whether  his  death  was  occasioned  by  "the  per- 
sonal injuries  caused  "  by  that  accident,  as 
therein  alleged.  Payment  of  the  sum  Insured, 
in  case  of  such  personal  injury  or  death  oc- 
casioned by  any  accident  within  the  terms  of 
the  policy,  was  to  be  made  to  the  plaintiff,  and 
she  was  examined  as  a  witness  to  support  her 
claim  against  the  defendant  Corporation. 

Several  witnesses  "  testified  as  to  back  stairs 
being  there,  leading  to  the  back  yard," but  "no 
witness  testified  that  he  saw  the  deceased  fall 
down  the  steps,"  and  there  was  no  testimony 
upon  the  subject,  except  that  given  by  the 
plaintiff  and  the  son  of  the  deceased,  as  recited 
in  the  bill  of  exceptions.  She  testified,  that  be- 
tween twelve  and  one  o'clock  (July  18,  1866), 
he  (her  husband)  got  up  and  went  down  stairs 
for  the  purpose  described:  that  she  did  not 
know  how  long  he  was  gone,  but  "  when  he 
came  back,  be  said  be  had  fallen  down  the 
stairs  and  almost  killed  himself;  that  he  had  hit 
and  hurt  the  back  part  of  his  bead  in  falling 
down  the  stairs  which  led  out  back." 

Objection  was  duly  taken  to  the  testimony  of 
the  witness  as  to  the  declarations  of  the  hus- 
band, but  the  court  overruled  the  objection,  and 
the  defendants  then  and  there  excepted. 

His  son  was  also  examined,  and  testified  that 
he  saw  his  father,  about  twelve  o'clock  that 
night,  lying  with  his  bead  on  the  counter,  and 
that  "  he  asked  him  what  was  the  matter,  and 
he  answered  that  he  had  fallen  down  the  back 
stairs  and  hurt  himself  very  bad."  Seasonable 
objections  was  also  made  to  the  introduction  of 
this  testimony,  but  the  court  admitted  it,  and 
the  defendant  excepted,  as  appears  by  the  tran- 
script. 

Viewed  in  the  lightof  the  facts,  ashere stated, 
which  are  carefully  and  accurately  drawn  from 
the  record,  I  am  clearly  of  the  opinion  that  the 
declarations  of  the  deceased,  as  given  in  the  tes- 
timony of  those  witnesses,  were  inadmissible, 
and  that  the  judgment  of  the  circuit  court 
should  be  reversed. 

Mere  declarations,  made  by  a  third  person, 
not  under  oath,  it  is  conceded,  are  hearsay;  but 
the  argument  is,  that  the  declaration  given  in 
evidence  in  this  case  may  be  regarded  as  part  of 
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the  re*  ge*U»  and,  therefore,  that  the  testimony 
of  both  witnesses  was  properly  admitt^  as 
original  evidence.  Declarations  of  a  party  to  a 
transaction,  though  he  was  not  under  oath,  if 
they  were  made  at  the  time  any  act  was  done 
which  is  material  as  evidence  in  the  issue  be- 
fore the  court,  and  if  they  were  made  to  ex- 
plain the  act.  or  to  unfolo  its  nature  and  qual- 
ity, and  were  of  a  character  to  have  that  effect, 
are  treated,  in  the  law  of  evidence,  as  verlnl 
acts,  and  as  such,  are  not  hearsay,  but  msy  be 
introduced  with  the  principal  act  which  they 
accompany,  and  to  which  they  relate,  as  orig- 
inal evidence,  because  they  are  regarded  as  a 
part  of  thepriocipal  act,  and  their  introduction 
in  evidence  is  deemed  necessary  to  define  tlwt 
act  and  unfold  its  true  nature  and  quality. 
Eno»  V.  TuttU,  8  Conn.,  250. 

But  such  declarations  cannot  properly  be  re- 
ceived as  evidence,  unless  the  principal  act 
which  they  accompany  and  to  which  they  relate, 
is,  Itself,  material  to  the  issue  to  be  submitted 
to  the  jurv,  nor  unless  the  declarations  were 
made  at  the  time  the  principal  act  was  done, 
nor  unless  they  were  of  a  character  to  explain 
that  act,  or  to  unfold  its  true  nature  and  qual- 
ity, as  tiiey  are  only  admissible  as  incident  to 
the  principal  act,  and  because  they  are  a  part 
of  it,  and  are  necessary  to  explain  and  define 
its  true  character.  Corinth  v.  lAneoln.  84  Me., 
812;  Noya  v.  Ward,  19  Conn.,  269;  Moore  t. 
Meacham,  10  N.  Y.,  210;  0»bvmy.  Bobbin*,  87 
Barb.,  483. 

When  the  inquiry  is  into  the  nature  and  char- 
acter of  a  certain  transaction,  not  only  what 
was  done,  says  Mr.  Roscoe,  but  also  what  was 
said  by  those  present  during  the  continuance 
of  the  transaction,  is  admissible  for  the  purpose 
of  illustrating  its  peculiar  character  and  cir- 
cumstances.    Roscoe,  Ev.,  23. 

Undoubtedly,  whenever  evidence  of  an  act 
done  bv  a  party  is  admissible,  the  detilarationa 
he  made,  at  the  time  the  act  was  done,  are  also 
admissible,  if  they  were  of  a  character  to  eluci- 
date and  unfold  the  act,  because  they  derive  » 
degree  of  credit  from  the  act  itself,  and  do  not 
rest  entirely  upon  a  statement  not  made  under 
oath.     Se*sion*  v.  LitUe,  9  N.  H..  271. 

Unless,  however,  they  were  made  at  the  time 
the  act  was  done,  or  during  the  continuance  of 
the  transaction  constituting  the  principal  fact, 
they  are  not  admissible,  as  in  that  state  of  the 
case  they  cannot  derive  any  credit  from  the 
principal  fact,  which  alone  renders  them  ad- 
missible in  evidence. 

Verbal  and  written  declarations  are  admis- 
sible, says  Mr.  Phillips,  "  when  they  accom- 
pany some  act,  the  nature,  object,  or  motives 
of  which  are  the  subject  of  inquiry."  In  such 
cases,  he  says,  words  are  receivable  as  orijdnal 
evidence,  on  the  ground,  that  what  is  said,  at 
the  time,  affords  legitimate,  if  not  the  best, 
means  of  ascertaining  the  character  of  such 
equivocal  acts  as  admit  of  explanation  from 
those  indications  of  the  mind  which  language 
affords.     Phil.,  Ev..  ed.  1868,  185. 

Evidently,  the  rule  as  understood  by  the  au- 
thor of  that  work,  would  not  admit  the  decla- 
rations, unless  they  were  made  at  the  time 
the  act  was  done,  or  during  the  continu- 
ance of  the  transaction ;  but  the  annotator  is 
even  more  explicit,  as  he  expressly  adopts  the 
rule  laid  down  in  the  leading  cose,  that  to  be  a 
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part  of  the  ret  gextee,  the  declarations  must  have 
been  made  at  the  time  of  the  act  done,  which 
tbey  are  supposed  to  characterize;  and  have 
been  well  calculated  to  unfold  the  nature  and 
character  of  the  facts  which  they  are  intended 
to  explain,  and  so  to  harmonize  with  them  as 
obviously  to  constitute  one  transaction.  Enos 
y.  Tattle,  3 Conn.,  250. 

Much  of  the  difficulty  in  the  application  of 
the  rule  arises  from  the  nature  of  the  principal 
act,  especially  in  cases  where  it  is  continuous, 
or  extends  for  a  considerable  time,  as  in  ques- 
tions of  domicil,  or  of  bankruptcy;  but  there 
is  no  difficulty  in  applying  the  rule  in  cases 
where  the  principal  act  is  single  and  well  de- 
fined as  to  time,  nor  is  there  any  well-consider- 
ed case,  which  gives  any  countenance  to  the 
admission  of  such  declarations,  unless  they  were 
m!ide  at  the  time  the  principal  act  was  done,  or, 
as  in  the  case  of  a  riot,  during  the  continu- 
ance of  the  transactions.  Jiussell  v.  Ftitbie,  19 
Conn..  209;  Carter  v.  Beal*.  44  N.  H..  412; 
Price  T.  P&aeU.  3  N.  Y.,  822;  Bidley  v.  Gyd*. 
9BiDg.,851. 

Equty  rules  are  the  same  as  the  rules  at  com- 
mon law,  as  appears  by  the  decision  of  Chan- 
ttUor  Walworth.  In,  the  Matter  of  Taylor,  9 
Paige,  617,  in  which  he  held,  that  the  declara- 
tions of  parties,  and  other  attending  circum- 
stances, in  order  to  render  them  admissible  as  a 
part  of  the  ret  gesta,  must  be  contemporaneous 
with  the  main  fact  under  consideration,  and  to 
which  they  were  intended  to  give  character. 
Friakv.  Ooe.  4  Greene  (la.),  566. 

Suppose  the  rule  to  be  thatsuch  declarations 
are  inadmissible,  unless  made  at  the  time  the 
priDcii>al  act  was  done,  still  it  is  contended  that 
the  ruling  of  the  court,  in  admitting  the  dec- 
larations in  this  case,  may  be  sustained  as  fall- 
ing within  the  rule  laid  down  in  the  case  of 
Commonicealth  v.  li'Pike,  8  Cush.,  184,  and  the 
opinion  of  the  majority  of  the  court,  as  just 
resd,  rests  chiefly  upon  that  ground.  The  in- 
dictment, in  that  case,  was  for  manslaughter, 
and  the  evidence  introduced  showed  that  the 
deceased,  on  the  morning  she  received  the  mor- 
tal blow,  ran  from  her  room,  where  her  hus- 
band, the  defendant,  was,  to  a  room  occupied 
by  the  witness,  in  the  same  house,  crying  mur- 
der; and  when  admitted  to  the  room,  she  said 
she  was  killed.  Another  witness  heard  the  cry 
of  murder,  and  went  for  a  watchman,  and  when 
l*  returned,  he  went  to  the  room  where  the 
wounded  woman  was,  and,  among  other  things, 
she  said  to  him  that  her  husband  had  stabl^ 
her,  and  told  the  witness  what  she  wanted  done 
if  she  died. 

Objection  was  taken  to  the  statement,  as  to 
Uw  declaration  of  the  wife,  that  the  defendant 
had  stabbed  her,  but  the  court  admitted  thetes- 
Umi)ny,  and  the  case  was  removed  to  the  Su- 
preme Court  for  revision.  Other  exceptions 
Were  ttken  to  the  rulings  of  the  court,  but  they 
Were  all  overruled,  the  court  holding  that  the 
stslement  of  the  wife,  as  to  the  cause  and  man- 
ner of  the  injury,  might  be  "sustained,  upon 
the  ground  that  the  testimony  was  of  the  nature 
of  the  Trt  geeta."  No  authorities  are  cited  in 
"upport  of  the  propo.sition,  and  the  opinion, 
upon  that  point,  is  very  brief,  and  seems  lo  rest 
mainly  upon  the  closing  sentence  upou  that  sub- 
iwi,  which  is  as  follows:  '"  In  the  admi.ssionof 
testimony  of  this  character,  much  must  be  left 
See  8  Wall. 


to  the  exercise  of  the  sound  discretion  of  the  pre- 
siding judge." 

Prior  to  that  date,  all  the  decisions  of  that 
court  had  been  in  strict  conformity  to  the  rule, 
that  declarations  not  under  oath,  in  order  to  be 
admissible  as  original  evidence,  must  have  been 
made  at  the  time  the  principal  act  was  done  or 
committed,  as 'before  explained,  unless  they 
were  admitted  as  declarations  in  artienh  morti*; 
and  every  decision  made  by  that  court  upon 
that  subject,  since  that  case  was  determinea,  is 
equally  explicit  in  prescribing  the  same  rule. 
Reference  will  be  made  to  a  few  of  the  subse- 
quent cases  to  establish  that  proposition. 

Where  the  bodily  or  mental  feelings  of  a 
party  are  to  be  proved,  the  usual  and  natural 
expressions  of  such  feelings  are  considered 
competent  and  original  evidence  in  bis  favor. 
Bacon  v.  Charlton,  7  Cush,,  686.  8uch  evi- 
dence, however,  say  the  court,  is  not  to  be  ex- 
tended beyond  the  necessity  on  which  the  rule 
is  founded;  and  they  add,  that  anything  in  the 
nature  of  narration  or  statement  is  to  be  care- 
fully excluded,  and  the  testimony  (unless  the 
statement  was  made  by  a  patient  to  a  medical 
man)  is  to  be  confined  strictly  to  such  com- 
plaints and  expressions  as  usually  and  naturally 
accompany,  and  furnish  evidence  of,  a  present 
existing  pain  or  malady.  Before  the  year  ex- 
pired, the  same  question,  under  a  different  state 
of  facts,  was  again  presented  to  that  court,  and 
in  view  of  the  importance  of  the  questions,  and 
of  their  frequent  occurrence,  the  court  came  to 
the  conclusion  to  consider  the  subject  some- 
what more  at  large  than  they  had  theretofore 
done,  and  to  set  K>rth  and  illustrate  "the  prin- 
ciples and  tests  by  which  this  class  of  questions 
must  be  determined."  Lund  v.  TyngSborough, 
9  Cush.,  41.     They  accordingly  decided: 

1.  That  the  admission  of  such  evidence  is 
not  left  to  the  discretion  of  the  presiding  judge, 
as  had  sometimes  been  supposed;  that  its  ad- 
mission is  governed  by  principles  of  law,  which 
must  be  applied  to  particular  cases  as  other 
principles  are  applied,  in  the  exercise  of  a  judi- 
cial judgment,  and  that  errors  of  judgment  in 
the  case,  as  in  other  cases,  may  be  examined  and 
corrected.  Doe\.  Wright.  6  Nev.  &  Man.,  151. 

2.  That  a  declaration,  if  it  has  its  force  by 
itself,  as  an  abstract  statement,  detached  from 
any  particular  fact  in  question,  is  not  admis- 
sible in  evidence,  because  it  depends  for  its  ef- 
fect on  the  credit  of  the  person  making  it  and, 
therefore,  is  hearsay. 

3.  That  mere  narrative  is  never  admissible, 
because  such  statements  are  detached  from  any 
material  act  which  is  pertinent  to  the  issue. 

4.  That  whenever  the  act  of  the  party  may 
be  given  in  evidence,  his  declarations,  made  at 
the  time,  are  also  admissible,  if  they  were  cal- 
culated to  elucidate  and  explain  the  character 
and  quality  of  the  act,  and  were  so  connected 
with  it  as  to  derive  credit  from  the  act  itself, 
and  to  constitute  one  transaction. 

6.  That  there  must  be  a  main  or  principal 
fact  or  transaction,  and  that  such  declarations 
only  are  admissible  as  grow  out  of  the  principal 
transaction,  serve  to  illustrate  its  character,  are 
contemporary  with  it,  and  derive  some  degree 
of  credit  from  it. 

6.  That  the  main  act  or  transaction  is  not,  in 
every  case,  necessarily  confined  to  a  particular 
point  of  time,  but  whether  it  is  so  or  not  de- 
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pends  solely  upon  the  nature  and  character  of 
the  act  or  transaction. 

Search  is  made  in  vain  for  any  decided  case, 
where  the  principles  and  tests  which  regulate 
and  control  the  admission  of  such  evidence  is 
so  satisfactorily  stated,  and  with  so  much  full- 
ness and  clearness  as  in  that  case.  Meek  t. 
J^rry,  86  Hiss.,  201. 

Karration  of  the  cause  and  manner  of  the  in- 
jury has  been  carefuUr  excluded  since  that 
dedsion  in  the  courts  of  that  State,  even  where 
the  statements  were  made  by  a  patient  to  his 
physician,  as  will  be  seen  by  the  case  of  Chapin 
T.  Marlboroiugh,  9  Gray,  1^5,  which  was  de- 
cided six  years  later. 

By  the  statement  of  the  case,  it  appears  that 
the  plaintiff  called  a  physician,  and  wished 
him  to  examine  his  leg,  saying  that  it  gave  him 
great  pain,  and  the  physician  twtifled  that  be 
said  that  he  had  been  struck  by  a  horse,  on  that 
leg,  four  or  five  months  before. 

Seasonable  objection  was  made  to  the  evi- 
dence, but  the  judge,  at  the  trial,  admitted  it, 
and  the  case  was  transferred  to  the  Supreme 
Court,  where  a  new  trial  was  granted.  In  dis- 
poi^g  of  the  case,  the  court  say,  the  exception 
must  be  sustained,  which  was  to  the  admission 
of  the  plaintiil's  statement  to  his  physician, 
that  his  leg  had  been  strucic  by  a  horse;  and 
the  court  held  that  it  was  a  statement  of  a  fact, 
"and  was  used  as  evidence  of  that  fact."  It 
was,  therefore,  wrongly  admitted,  which  shows 
to  a  demonstration  that  the  evidence  in  this  case 
was  also  wrongly  admitted,  because  it  was  ad- 
mitted and  used  as  evidence  to  prove  that  the 
injury  and  death  of  the  assured  were  occasioned 
by  the  alleged  accident. 

Death  was  occasioned  by  a  stab,  in  the  case 
of  Commonvieaith  v.  Hadattt,  3  Allen,  189,  and 
it  is  suggested  that  the  ruling  in  that  case 
qualifies  the  doctrine,  as  laid  down  in  the  pre- 
ceding case,  but  there  is  no  foundation  for  the 
suggestion,  as  the  court  say,  that  the  declara- 
tion given  in  evidence  was  uttered  immediate- 
ly after  the  homicidal  act,  in  the  hearing  of  a 
person  who  was  present  when  the  mortal  stroke 
was  given,  who  heard  the  first  words  uttered 
by  the  deceased,  and  who  went  to  him,  after 
BO  brief  an  interval  of  time,  that  the  declaration 
or  exclamation  of  the  deceased  (I  am  stabbed) 
may  fairly  be  deemed  a  part  of  the  same  sen- 
tence as  that  which  followed  instantly  after 
the  stab  with  the  knife  was  inflicted. 

Many  bodily  sensations  and  ailments  are  of 
such  a  character  that  they  can  only  be  known  to 
the  person  who  experiences  them,  and,  in  view 
of  that  fact,  the  Supreme  Court  of  that  State 
decided,  in  the  case  of  Barber  v.  Merriam,  11 
Allen,  832,  that  the  statements  of  a  patient  to 
his  pliysician,  as  to  the  character  and  seat  of 
his  ailments,  when  made  for  the  purpose  of 
receiving  medical  advice,  were  admissible  in 
action  for  a  personal  injury,    but  they   ex- 

Sressly  affirmed  the  doctrine  of  the  previous 
ecisions,  to  which  reference  lias  been  made. 
Declamlions  of  a  narrative  character  were 
again  ofl^ered  in  the  8ul>sequent  case  of  Com- 
monweaWi  v.  Dirumore,  12  Allen,  687,  and  they 
were  again  rejected  as  hearsay  evidence:  and 
the  leading  case  of  Lund  v.  lyitgtborvugh  was 
again  approved  and  reaffirmed. 

Examined  In  the  light  of  the  decisions  made 
by  the  Supreme  Court  of  Massachusetts,  since 
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the  case  of  GommonaedUh  v.  MePOce,  I  am  of 
the  opinion  that  the  rulings  of  the  Circuit 
Court,  in  this  case,  find  no  support  from  any 
reported  case  in  the  volumes  of  the  Massacba- 
setts  Reports. 

Next  suggestion  is,  that  those  rulings  may  be 
sustained  upon  the  authority  of  the  case  of  iZer 
V.  EMtw,  0  Carr.  &  P.,  836.  and  of  the  case  of 
Tkomptont.  Trevanion,  Skin.,  403,  but  those 
cases  are  so  imperfectly  reported  that  they  can 
hardly  be  said  to  be  reliable.  Orant,  however, 
that  the  reports  of  the  cases,  though  meagre, 
are  reliable,  still,  I  am  of  the  opinion  that  the 
rules  of  evidence  there  adopted  are  contrary  to 
the  modern  decisions  in  l)oth  countries.  They 
are  both  specially  noticed  by  Mr.  R(»coe,  in  his- 
valuable  Treatise  on  the  Law  of  Evidence,  and 
he  says,  the^  "  are  difficult  to  reconcile  with  es- 
tablished principles."  -  Both  admit  the  declara- 
tions to  extend  to  the  particulars  of  what  wa» 
said,  and  though  they  (the  declarations)  were 
both  made  in  close  proximity  to  the  event  to 
which  they  relate,  it  is  very  questionable  in- 
deed, says  the  same  writer,  whether  that  ground 
alone  is  sufficient  to  render  Uiem  adnusaibler 
Rose.  Cr.  Ev.,  36. 

Both  of  these  cases  are  also  cited  by  Taylor, 
in  his  more  recent  work  upon  the  Law  of  Evi- 
dence; and  yet  the  rules  which  he  promul- 
gates, as  tests  to  regulate  the  the  admission  of 
such  evidence,  show  that  the  rule  adopted  in 
those  cases  is  not  good  law.  His  leading  testa 
are  as  follows: 

1.  That  declarations,  though  admissible  a» 
evidence  of  the  declarant's  knowledge  or  belief 
of  the  facts  to  which  they  relate,  and  of  hi» 
intentions  respecting  them,  are  no  proof  of  the 
facts  themselves,  and,  therefore,  if  it  be  neces- 
sary to  show  the  existence  of  such  facts,  proof 
aliunde  must  be  laid  before  the  jury.  1  Taylor, 
Ev.,  sec.  638. 

3.  That,  although  acts  by  whomsoever  done 
are  re*  geeta,  if  relevant  to  the  matter  in  issue, 
jet,  if  they  be  irrelevant,  declarations,  qualify- 
ing or  explaining  them,  will,  together  with  th<» 
acts  themselves,  be  rejected.  1  Taylor,  Ev., 
sec.  684. 

8.  That  where  an  act  done  is  evidence  per  ae, 
a  declaration  accompanying  tliat  act  may  well 
be  evidence,  if  it  reflects  li^ht  upon  or  qualifies 
the  act,  but  where  the  act  is,  in  its  own  nature, 
irrelevant  to  the  issue,  and  where  the  declara- 
tion per  te  cannot  be  received,  no  case  has  yet 
established  the  rule,  that  the  union  of  the  two 
will  render  them  admissible.  Ibid.,  sec.  634; 
Redf.,  Car.  &  Bail.,  sec.  464. 

4.  That  an  act  cannot  be  varied,  qualified,  or 
explained  by  a  declaration  which  amounts  to 
no  more  than  a  mere  narrative  of  a  past  trans- 
action, nor  by  an  isolated  conversation,  nor  by 
an  isolated  act  done,  at  a  later  period.  Taylor. 
Ev.,  sec.  626;  Nutting  v.  Page,  4  Gray,  684. 

Condemned  byall  these  tests,  it  is  hnpoasible 
to  admit  that  the  two  cases  relied  on,  as  sup- 
porting the  rulings  of  the  circuit  court,  can  be 
good  law,  and  if  not,  then  those  rulings  atand 
unsupported  in  principle,  or  by  any  well  oon- 
sidered  English  or  American  decision.  Wright 
V.  Tatham,  6  CI.  &  Fin.,  770;  8.  C,  7  Ad.  & 
E..  889. 

Obviously,  the  main  fact  in  the  case  before 
the  court  was  the  alleged  accident,  and  the  bill 
of  exceptions  finds  that  there  was  no  other  evi- 
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deuce  to  prove  that  material  allegation  than  the 
tettimony  of  the  plaintiff,  and  the  son  of  the 
deoeaaed,  who  knew  nothing  of  what  had  oo- 
carred.  except  what  th^  were  told  by  the  in- 
Jared  party.  BaJcer  v.  Chiffln,  10  Bosw.,  143. 

Whenever  the  Uxlilv  or  mental  feelings  of  an 
tadividual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time 
in  question,  are  admicsible  for  that  purpose, 
but  they  are  not  admissible  to  prove  a  past  oc- 
currence, nor  to  prove  that  they  were  occasioned 
by  such  an  accident  as  that  alleged  in  the  dec- 
laration as  the  foundation  of  the  plaintiff's 
claim. 

Also  dissenting,  Jlfr.  Juttice  Nelson. 

Clt«d->  DiU.,  185;  23  Minn.,  466 :  66  N.  T.,  102 ;  80 
Bun.  JM;  8S  N.  T..  88;  22  Am.  Bep-j  BM  (66  Me., 
BB);  3<  Am.  Rep.,  178  (57  Miss.,  474);  86  Am.  Rep., 
8»(UW.  Ya.,  ^);39Am.  Rep..  643  (86  N.  Y.,  88); 
41  Am.  Rep.,  33S  (74  Mo.,  563) ;  47  Ho.,  244 ;  57  Mo.,  96; 
41Wis.,8»;  62  Wis.,  868. 


UNITED  STATES,  Appt.. 

e. 

OEORGE  W.  LANE. 

(Sees.  C,  8  Wall.,  185-201.) 

Contract  for  Confederate  cotton,  Megal — teizure 
oftettd  and  cargo. 

A  oootnot  with  a  treasurr  BKent  to  deliver  to 
btan  cotton  which  was  wltbln  the  lines  of  the  Con- 
federate forces,  was  Illegal,  as  well  as  the  Uoenae  for 
the  enterprise  siren  by  the  military  commander. 

The  venel  and  cariro  were  properly  seized  for  be- 
loa  engaoed  in  iUegal  trading  with  the  enemr. 

Boch  selsare  fumlsbed  no  ground  for  a  claim  of 
damages  against  the  government. 

[No.  196.] 
Arg^ied  Not.  8,  1869.    Decided  Nov.  19,  1869. 

APPEAL  from  the  Court  of  Claims. 
This  case  arose  upon  a  petition  filed  in  the 
court  below,  by  the  appellee,  for  damages  re- 
sulting from  the  alleged  wrongful  seizure  and 
detention,  by  the  offloeta  of  the  United  States, 
of  a  certain  cargo  of  cotton.  The  court  below 
found  in  favor  of  the  petitioner,  and  entered  a 
decree  of  |81,626.40.  Whereupon  the  defend- 
tnt  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Jtetr*.  E.  R.  Hoar,  Atty-Oen.,  and  T.  Ii. 
Dickey,  Aut.  AUy-Oen.,  for  appellant: 

1.  The  voyage  was  in  violation  of  law  and  of 
the  contract  alleged,  and  the  contracts  found  by 
the  court  to  have  been  made  were  illegal;  the' 
■dzure  of  the  naval  offloeiB  was  proper,  and  the 
claimant  has,  therefore,  no  Just  and  legal  cause 
of  complaint. 

Upon  an  examination  of  the  Act  of  July  18, 
1861;  the  Act  of  March  12.  1868:  the  Treasury 
Regulations  of  March  SI,  1868;  the  circular  let- 
ter of  Secretary  of  Treasury  of  July  3,  1863; 
the  revised  Treasury  Regulations  of  Sep.  11, 
1888;  the  Act  of  July  2,  1864;  the  Treasury 
Regulations  of  July,  29,  30,  1664;  the  Tieas 
ory  Regulations  of  Sep.  24, 1864;  and  the  quo- 


NOTB.— Porol  et*l«ne«  to  ezplatn  a  ivAgmviA  bu 
notcino  the  ianies  lUlgated  and  decided,  and  the 
BToundii  of  deeteinn.  Bee  Tiote  to  Miles  v.  Caldwell, 
«0.8.,XVn..756. 

See  8  Wall. 


tations  from  the  President's  Proclamation  of 
Sep.  24, 1864,  it  will  appear  plainly  that  every- 
where, commercial  intercourse,  with  those  parts- 
of  the  insurrectionary  States  which  were  with- 
in the  control  of  the  rebels,  was  absolutely  for- 
bidden from  the  be^nning  of  the  war,  unless, 
indeed,  it  may  be  m  the  Act  of  July  2,  1864, 
and  the  Regulations  and  President's  Proclama- 
tion made  thereunder.  Let  us  examine  these 
and  see  if  really  thev  make  any  change  in  thia 
regard.  If  it  were  intended,  by  that  Act  and 
the  practice  under  It,  to  license  such  trade,  it  is 
not  so  specifically  provided,  and  is  manifested 
onl^,  if  at  all.  by  the  want  of  express  words  of 
limitation  in  the  Act.  It  authorizes  the  pur- 
chase for  the  United  States  of  any  products  of 
States  declared  in  insurrection,  at  such  places 
therein  as  shall  be  designated  by  the  Secretary 
of  the  Treasury.  It  does  not  say  expressly  that 
these  provisions  relate  only  to  products  found 
within  the  Federal  lines,  but  is  not  that  the  fair 
construction?  Such  trade  with  the  public  en- 
emy is  forbidden  without  statute,  according  to 
the  rules  of  war  among  all  civilized  nations; 
and  when  that  non-intercourse  had  been  so 
often  and  so  fully  proclaimed  by  all  the  depart- 
ments of  the  government  from  the  beginning  of 
the  war,  are  we  to  construe  these  general  words 
.as  changing  this  policy?  This  construction, 
limiting  the  provisions  of  this  Act  to  those 
parts  of  the  States  in  insurrection  which  were 
for  the  time  within  our  military  lines  is  strength- 
ened by  the  fact  that  the  prohibitions  of  the 
Act  of  July  18, 1861,  were  extended  by  the  4lh 
section  of  this  Act  of  July  2,  1864,  even  to 
(M>mmercial  intercourse  by  and  iMtween  per- 
sons residing  or  being  within  the  lines  of 
national  mihtary  occupation,  in  districts  de- 
clared in  insurrection  "with  each  other,"  It 
is  strengthened,  too,  by  the  fact  that  section  9 
of  this  Act  repeals  so  much  of  the  Act  of  July, 
1861,  as  made  it  lawful  for  the  President  to 
license  and  permit  trade  by  private  citizens  in 
such  district,  even  within  the  Federal  lines,  ex- 
cept to  supply  necessaries  to  loyal  persons  and 
to  authorize  persons  within  the  Federal  lines  to 
bring  to  the  loyal  States  products  of  their  own 
labor,  or  of  freedmen,  etc. 

This  construction  seems  to  be  fortified  also 
by  the  language  of  Regulation  III.,  of  July  80, 
1864,  Treasury  Regulations,  which  declares 
(p.  64):  "Commercial  intercourse  with  locali- 
ties beyond  the  lines  of  actual  military  occupa- 
tion by  the  United  States  forces,  is  absolutely 
prohibited,  and  no  permit  will  be  granted  for 
the  transportation  of  any  property  to  any  place 
under  the  control  of  insurgents  against  the 
United  States." 

Let  it  be  remembered  that  this  Regulation 
was  adopted  after  the  passage  of  the  Act  of 
July,  1864. 

2.  The  United  States  never  contracted  with 
the  claimant  that  its  naval  officers  would  not 
seize  and  detain  his  vessel  and  cotton,  and 
claimant  has,  therefore,  no  cause  of  action 
which  the  Court  of  Claims  can,  within  its  ju- 
risdiction, enforce. 

The  Court  of  Claims  has  no  jurisdiction  in 
cases  arising  out  of  damage  to  or  destruction  of 
property  in  the  Southern  States,  taken  or  de- 
stroyed by  any  part  of  the  array  or  navy. 

To  bring  the  case  within  the  jurisdiction  of 
the  court,  it  is,  however,  alleged  in  substance 
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that  the  United  States  made  a  coDtract  with 
Lane,  in  effect  that  his  vessel  and  cargo  should 
Dot  be  interfered  with  nor  detained  by  any 
part  of  the  army  or  navy,  in  this  proposed 
voyage  from  Cbowan  River  to  Norfolk. 

By  making  a  contract  on  behalf  of  the  United 
States,  through  agents  having  lawful  author- 
ity to  make  it,  no  implied  contract  arises  that 
the  Qovemment  of  the  United  States  will  not 
exercise  its  general  powers,  as  a  government, 
through  its  officers,  legislative.  Judicial,  or  ex- 
ecutive, although  such  exercise  of  power  may 
interfere  with  the  execution  of  the  contract. 

The  agent  whose  action  is  relied  upon  in  this 
case,  had  no  lawful  authority  to  bind  the  gov- 
ernment in  the  manner  alleged. 

Mr.  T.  9.  O.  Fuller,  for  appellee: 

1.  Lane  was  the  undisputed  owner  of  2S7 
bales  of  cotton,  situated  upon  the  Chowan 
River,  prior  to  and  at  the  making  of  the  con- 
tract. 

2.  He  agreed  to  sell  and  the  United  Slates  to 
buy  this  cotton.  The  price  to  be  paid  and  the 
place  where  it  was  to  be  delivered  was  agreed 
upon  bv  the  contracting  parties. 

3.  Afiout  the  terms  of  the  contract  there  is  no 
dispute.  ' 

4.  The  law  authorized  it;  the  agents  of  the 
United  States  were  fully  empowered  to  contract. 

5.  If  Lane  had  not  been  interrupted  or  hin- 
dered in  the  execution  of  the  contract,  this  court 
probably  never  would  have  heard  of  this  case. 

6.  The  difficulty,  if  any  exists,  arises  just  at 
that  point  of  time  when  the  naval  authorities, 
under  Admiral  Porter  interfered  and  took  the 
cotton  from  the  custody  of  bis  rightful  and  law- 
ful propriety. 

7.  And  the  question  is:  what  judgment  will 
the  law  award  upon  the  facts? 

By  the  terms  of  the  statute  authorizing  the 
making  of  Ihiscontract.  the  United  States  might 
deliver  to  the  claimant  three  fourths  of  the  cot- 
ton, or  pay  him  the  value  of  three  fourths  of 
the  cotton,  according  to  the  market  price  in 
New  York  on  the  day  of  its  delivery. 

Now,  one  fourth  of  the  cotton  was  the  prop- 
erty of  the  United  States,  at  all  events.  Con- 
necting this  fact  with  the  delivery  of  the  cot- 
ton to  the  agent  of  the  United  States  on  board 
the  steamer,  and  how  does  the  case  stand?  If 
Lane  were  the  owner  of  the  cotton  until  deliv- 
ery at  Norfolk,  who  was  the  owner  of  the  one 
fourth  that  belonged  to  the  United  States? 

The  case  shows  that  an  agent  of  the  United 
States  was  on  board  The  Philadelphia,  to 
whom  the  outward  cargo  was  delivered,  and 
it  was  not  to  be  given  up  until  a  certain  amount 
of  cotton  was  delivered  to  the  same  agent.  The 
257  bales  of  cotton  were  placed  on  board  the 
steamer,  weighed,  marked  and  delivered,  the 
cotton  became,  thereby,  the  property  of  the 
United  States;  the  title  vested,  and  Lane's 
dut^  thereafter  was  that  of  a  mere  carrier,  to 
deliver  the  cotton  at  Norfolk. 

Benj.  Sales,  247,  and  authorities  cited,  ch.  6. 

Being  taken  from  him  by  the  United  States, 
Lane  was  prevented  from  delivering  the  cot- 
ton at  Norfolk,  Virginia,  by  the  otuer  party 
to  the  contract. 

' '  The  law  considers  an  offer  to  perform  and 
a  discharge  or  hindrance  of  performance  by 
the  opposite  party,  equivalent  to  a  perform- 
ance. 
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Chit.  Cont.,  274;  1  T.  R.,  688;  8  Bast,  448;  1 
Wils.,  115. 

Here  being  a  hindrance  by  the  opposite 
party,  it  presents  to  the  court  the  second  as- 
pect of  the  case — a  contract  executed. 

Lane  may,  therefore,  elect  to  treat  the  cot- 
ton as  delivered  at  Norfolk  and  the  contract  a!> 
executed  according  to  its  terms  in  the  eye  of 
the  law,  and  is  entitled  to  the  value  of  the  three 
fourths  on  the  day  it  was  taken  from  him,  ac- 
cording to  Norfolk  prices,  or,  which  is  the 
same.  Now  York  prices. 

The  United  States  derived  all  the  benefits,  or 
might  have  done  so,  by  receiving  the  cotton  in 
Newburn,  as  if  it  had  been  delivered  at  Nor- 
folk, Virginia,  the  place  of  stipulation.  If  the 
United  States  afterwards  retained  the  cotton 
without  making  sale  of  it,  and  its  value  de- 
preciated in  the  market,  it  was  at  its  own  risk 
and  not  at  Lane's. 

8.  The  voyage  was  legal  and  regular  in  all 
of  its  details. 

The  judgment  of  the  Court  of  Prize  between 
the  United  States  and  Lane  on  this  same  sub- 
ject-matter— the  steamer  Philadelphia — is  con- 
clusive upon  all  the  world,  and  estops  the 
United  States  from  calling  in  question  the  le- 
^lily  and  regularity  of  the  voyage.  It  was  a 
judgment  of  a  court  of  competent  and  exclu- 
sive jurisdicton,  and  binds  all  the  world. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  object  of  this  suit  is  to  recover  damages 
against  the  United  States  for  an  alleeed  breach 
of  contract  made  by  the  appellee,  in  December, 
1864,  with  one  Rislcv,  who  was  at  the  time  the 
Treasury  agent  at  l^orfolk,  Virginia,  for  the 
purchase  of  the  products  of  the  insurrectionary 
States.  The  case,  as  stated  by  the  Court  of 
Claims,  is  substantially  this:  that  Risley  agreed 
to  purchase,  and  Lane  to  sell  and  deliver  wiUi- 
in  a  reasonable  t!me,at  Norfolk,a  large  quantity 
of  cotton  represented  to  be  on  the  Chowan 
River,in  North  Carolina,  for  which  payment  was 
to  be  made  at  the  rate  of  three  fourths  the  sum 
per  pound  that  similar  grades  of  cotton  were 
worth  in  New  York,  on  the  day  of  its  delivery 
in  Norfolk.  In  order  to  carry  out  this  agree- 
ment. Lane,  alleging  himself  to  be  a  resident  of 
Baltimore  and  a  loyal  citizen  of  the  United 
States,  purchased  a  steamer  at  the  cost  of  $18,- 
000,  and  having  obtained  a  military  safe-con- 
duct for  himself,  vessel  and  crew,  to  bring  out 
the  cotton,  proceeded  to  Chowan  Biver,  where 
he  purchased  and  procured  a  valiuble  cargo  of 
cotton,  which  he  would  have  delivered  in  a  sea- 
sonable time  at  Norfolk,  if  the  naval  authori- 
ties of  the  United  States  liad  not  forcibly  seized 
and  detained  it.  In  course  of  time  the  property 
was  released  and  restored  to  Lane ;  but  he  suf- 
fered a  heavy  loss  in  consequence  of  this  de- 
tention, as  cotton  had  declined  in  value,  and 
when  sold  did  not  bring  the  price  he  could  have 
got  for  it  if  he  had  been  permitted  to  deliver  it 
at  Norfolk. 

The  United  States  are  a.sked  to  make  good 
this  loss,  caused,  as  is  charged,  by  the  wrong- 
ful conduct  of  its  naval  officers. 

It  appears,  by  the  findings  of  the  Court  of 
Claims,  that  Chowan  Klver  in  North  Carolina, 
the  place  where  the  cotton  was  purchased,  was 
within  the  lines  held  by  the  insurrectionary 
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forces,  and  that  the  military  safe  cooduct  pro- 
tected as  well  the  return  as  the  outward  voyage; 
(or  Lane  was  permitted  to  take  out  an  outward 
-cargo  under  the  superyision  of  a  person  styled 
in  the  record  a  sub-agent  of  the  purchasing 
agent  at  Norfolk,  whose  duty  it  was  to  retain 
poesession  of  the  cargo  until  he  should  have  re- 
-oeived  from  Lane,  on  board  the  vessel,  three 
times  its  value  in  cotton. 

In  the  view  we  take  of  this  case  it  is  unnec- 
-essary  to  discuss  the  question — conceding  the 
contract  to  be  lawful — whether  the  action  of 
the  naval  authorities  could  be  a  ^und  of 
-claim  for  dauiages  for  a  breach  of  this  contract 
-against  the  United  States,  because,  in  our  opin- 
ion, the  contract  was  unauthorized,  and  had 
no  power  to  bind  the  government. 

It  appears,  by  the  findings  of  the  Court  of 
daims.that  Chowan  River,  in  North  CoroUna, 
ibe  place  where  the  cotton  was  purchased,  was 
within  the  lines  held  by  the  insurrectionary 
forces,  and  that  the  military  safe-conduct  pro- 
tected as  well  the  return  as  the  outward  voyage, 
for  Lane  was  permitted  to  take  out  an  outward 
-cargo,  under  the  supervision  of  a  person,  styled 
ID  the  record  a  sub-agent  of  the  purchasing 
«gent  at  Norfolk,  whose  duty  it  was  to  retain 
poesession  of  the  cargo  until  he  should  have  re- 
-ceived  from  Lane,  on  board  the  vessel,  three 
limes  its  value  in  cotton. 

At  the  time  this  contract  purports  to  have 
been  made,  this  country  was  engaged  in  war 
with  a  formidable  enemy,  and  by  a  universally 
recognized  principle  of  public  law,  commercial 
intercoune  between  States  at  war  with  each 
-other  is  interdicted.  It  needs  no  special  dec- 
laration on  the  part  of  the  sovereign  to  accom- 
plish this  result,  for  it  follows  from  the  very 
nature  of  war  that  trading  between  the  bellig- 
erents should  cease.  If  commercial  intercourse 
were  allowable,  it  would  oftentimes  be  used  as 
-a  color  for  intercourse  of  an  entirely  different 
-cliaracter;  and  in  such  a  case  the  mischievous 
conseqt^ences  that  would  ensue  can  be  readily 
foreseen.  But  the  rigidity  of  this  rule  can  be 
relaxed  by  the  sovereign,  and  the  laws  of  war 
so  far  suspended  as  to  permit  trade  with  the 
-enemy.  Kach  State  settles  for  itself  its  own 
policy,  and  determines  whether  its  true  inter- 
ests are  better  promoted  by  granting  or  with- 
holding licenses  to  trade  with  the  enemy.  It 
iKing  the  rule,  therefore,  that  business  inter- 
-course  with  the  enemy  is  unlawful  unless  di- 
rectly sanctioned,  the  inquiry  arises,  whether 
there  was  any  law  of  Congress  in  force  at  the 
time  tliat  sanctioned  this  transaction. 

At  an  earl^  period  in  the  history  of  the  war. 
Congress  legislated  en  this  subject.  By  an  Act 
passed  on  the  18th  of  July,  1861,  all  commer- 
-ciai  intercourse  between  citizens  of  States  in  in- 
surrection and  citizens  of  the  rest  of  the  United 
States  was  declared  unlawful;  but  lilierty  was 
tpven  to  the  President,  in  his  discretion,  to 
license  trade  with  the  enem^  if  he  thought  it 
would  conduce  to  the  public  interests  to  do  so. 
In  so  far,  however,  as  it  was  licensed  bv  him, 
the  manner  of  conducting  it  was  left  to  be  r^- 
olated  b^  the  Secretary  of  the  Treasury.  In 
the  administration  of  this  law,  we  do  not  find 
-any  regulation  prescribed  by  the  Secretary  of 
tbe  Tre«sut7  allowing  commercial  intercourse 
within  the  rebel  lines.  On  the  contrary,  the 
trade  regulations  which  were  issued  by  him  on 
See  8  Wall. 


the  81st  of  March,  1863,  and  the  12th  of  Sep- 
tember of  the  same  year,  expressly  say  that 
commercial  intercourse  with  those  parts  of  the 
insurrectionary  States  within  the  control  of  the 
retjels  is  absolutely  forbidden.  Has  this  [M>licy 
since  then  been  changed?  It  certainly  has,  if 
this  proceeding  was  authorized;  for  if  Risley  in 
his  capacity  of  treasury  agent  could  lawfully 
contract  with  Lane,  a  citizen  of  a  State  not  in 
rebellion,  to  purchase  from  -him  cotton  in  the 
country  of  the  public  enemy,  which  he  did  not 
own  or  control,  but  must  procure  after  he  got 
there,  and  had  the  power  to  assist  him  in  this 
enterprise,  by  allowing  him  to  take  out  a  cargo 
of  goods  to  facilitate  the  purchase  of  the  cotton 
and  to  furnish  for  bis  protection  a  sub-agent 
and  a  military  safe  conduct,  then  it  is  clear  the 
door  was  left  open  for  general  trading  with  the 
enemy.  If  one  citizen  of  a  State  not  in  insurrec- 
tion could  lawfully  obtain  from  a  treasury  agent 
the  right  to  transport  goods  to  a  place  under  the 
control  of  the  insurgents,  where  he  could  ex- 
change them  for  cotton  or  other  products  of 
the  country,  and  could  also  have  safe-conduct 
to  take  his  property  there,  and  to  bring  out  the 
property  he  should  buy,  with  the  promise  on 
the  part  of  the  agent  to  protect  and  purchase  it, 
so  could  any  other  citizen — for  in  this  matter 
equality  must  be  the  rule— and  in  this  way  it 
is  easy  to  see  a  free  commercial  intercourse 
with  the  enemy  would  be  opened,  and  a  radical 
change  effected  in  the  manner  of  conducting 
the  war.  Was  this  result  contemplated  by 
Congress  in  the  Act  of  July  2,  1864? 

It  is  contended  that  the  8th  section  of  this 
Act,  which  says  that  it  shall  be  lawful  for  the 
Secretary  of  the  Treasury,  with  the  approval 
of  the  f'resident,  to  authorize  agents  to  pur- 
chase for  the  United  States  any  products  of 
States  declared  in  insurrection,  conferred  the 
power  to  license  trading  within  the  military 
lines  of  the  enemy. 

If  this  were  so,  and  it  was  the  intention  of 
Congress  to  allow  this  trading,  providing  it 
was  done  on  government  account,  why  was  it 
not  manifestel  by  a  specific  provision  in  the 
law?  Why  leave  such  an  important  change  of 
policy  to  lie  inferred  from  the  general  words 
of  the  Act,  and  the  absence  of  express  words  of 
limitation? 

That  the  Secretary  of  the  Treasury,  who,  it 
is  natural  to  suppose,  having  the  administra- 
tion of  the  law  in  his  hands,  was,  before  it  was 
passed,  consulted  about  it,  did  not  give  this  in- 
terpretation to  it,  is  very  clear;  for,  within  a 
short  time  after  the  passage  of  the  Act,  he 
adopted,  with  the  approval  of  the  President,  a 
new  series  of  rules  regulating  commercial  inter- 
course, which  were  intended  to  supersede  all 
others,  and  the  third  rule  al)solutely  prohibits 
all  intercourse  beyond  our  military  lines,  and 
declares  further,  "that  no  permit  will  be 
granted  for  the  transportation  of  any  property  to 
any  place  under  the  control  of  the  insurgents." 

See  Treasury  Regulations,  and  Rules  for 
Commercial  Intercourse  of  July  29,  1864. 

It  is  argued,  as  the  regulations  which  were 
issued  on  tbe  24th  of  September  following,  for 
the  express  purpose  of  enforcing  that  provision 
of  the  Act  relating  to  the  purchase  for  the 
United  States  of  the  products  of  insurrectionary 
States,  do  not,  in  terms,  re-adopt  this  prohi- 
bition against  non-intercourse,  that  therefore  it 
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was  abandoned.  Bat  this  does  not  follow,  for 
there  is  nothing  in  these  regulations  inconsist- 
ent with  its  continuance,  and  if  not  expressly 
revoked  it  remained  in  force.  Aside,  however, 
from  the  construction  adopted  by  the  Secretary 
of  the  Treasury,  we  are  able  to  see,  by  refer- 
ence to  other  provisions  of  the  same  Act,  that 
Congress  did  not  mean  to  change,  by  the  8th 
section,  the  non- intercourse  policy  which  had 
prevailed.  By  the  4th  section  of  this  Act  the 
prohibitions  of  the  Act  of  July  18th,  1861, were 
extended  even  to  commercial  intercourse  by 
and  between  persons  residing,  or  bdng  within 
the  lines  of  national  military  occupation  in  dis- 
stricta  declared  in  insurrection,  "with  each 
other";  and  the  9th  section  repeals  so  much  of 
the  Act  of  July,  1861,  as  made  it  lawful  for  the 
President  to  license  and  permit  trade  b^  pri- 
vate citizens,  in  such  districts,  even  within  the 
Federal  lines,  except  to  supply  the  actual 
wants  of  the  loyal  p»}ple,  and  to  authorize  per- 
sons within  the  Federal  lines  to  bring  to  the 
loyal  States  the  products  of  their  own  labor,  or 
of  freedmen,  etc. 

The  incorporation  of  these  sections  in  the  law 
is  irreconcilable  with  the  idea  that  Congress  in- 
tended, notwithstanding  these  prohibitions,  to 
confer  power  on  the  Sewetary  of  the  Treasury 
to  allow  citizens  of  loj^al  States  on  government 
account  to  trade  within  the  actual  military  lines 
of  the  insurgents.  Ifthlsisnot  the  nature  of  the 
power  conferred,  it  is  asked  what  authority 
did  Congress  intend  to  give  the  Secretary,  and 
how  was  it  to  be  exercised  f  There  is  no  diffi- 
culty in  answering  these  questions  and  reach- 
ing the  true  meaning  of  this  particular  provision, 
when  we  consider  uie  entire  Act,  and  the  treas- 
ury regulations  adopted  to  carry  into  effect  the 
8th  section,  in  connection  with  the  history  of 
the  times.  The  law  was  designed  to  remedy 
existing  evils.  The  miscliiefs  attending  private 
trading  with  the  enemy,  even  in  those  parts  of 
the  insurrectionary  districts  which  were  for  the 
time  within  our  military  lines,  had  been 
seriously  felt  In  the  conduct  of  the  war,  and 
the  best  interests  of  the  countir  required  that  it 
should  cease.  It  was  deemed  important,  how- 
ever, to  still  maintain  some  species  of  commer- 
cial intercourse  with  the  insurgents,  for  it  is 
well  known  that  ttie  Government  desired  to 
have,  if  it  did  not  interfere  with  military  oper- 
ations, the  products  of  the  South,  and  particu- 
larly cotton,  brought  within  our  lines.  To  ac- 
complish this  end,  and  at  the  same  time  avoid 
the  complications  and  emlmrrassments  inci- 
dental to  private  trading,  required  the  inau- 
guration of  a  new  system.  This  was  done  by 
withdrawing  from  the  citizen  the  privilege  of 
trading  with  the  enemy,  and  allowing  the 
Secretary  of  the  Treasury,  with  the  approval 
of  the  President,  to  purchase  through  a«ents, 
for  the  United  States,  any  products  of  States 
declared  in  Insurrection.  The  inquiry  is  made 
how  could  these  agents  purchase  these  products 
if  private  citizens  were  denied  the  right  of 
trading  in  the  insurrectionary  districts,  whether 
they  happened  to  be  within  the  National  or 
Confederate  military  linesf  It  would  not  do 
to  let  the  army  be  used  for  this  purpose,  and 
the  only  other  way  left  open  was  to  hold  out 
inducements  for  the  insurgents  themselves  to 
bring  their  products  to  us. 

If  they  could  be  induced  to  do  this,  we  would 
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obtain  their  products  which  we  needed,  and  in 
the  manner  of  obtaining  them,  would  avoid  the 
evils  inseparable  from  private  trading.  The- 
Inducements  for  the  insurgents  to  pursue 
this  course  were  very  strong,  for  besides  the 
liability  of  having  their  pnncipal  product — 
cotton — confiscate  or  destroyed,  they  were, 
as  is  well  known,  in  want  of  many  of  the 
necessaries  of  life.  They  were  substantially 
told  in  the  Regulations  of  the  Treasury  De- 
partment, "If  you  will  bring  your  cotton  with- 
in our  lines,  we  will  not  only  not  seize  it, 
but  will  buy  it  from  you,  and  you  are  at  liberty- 
to  go  to  the  nearest  treasury  agent  in  an  insur- 
rectionary district  to  sell  it,  or  if  you  prefer, 
you  can  leave  it  under  the  control  of  some  one 
who  can  go  to  the  agent  and  sell  it  for  you." 
If  this  were  not  enough  to  accomplish  the  ob- 
ject, the  President  of  the  United  States,  by  way 
of  further  inducement,  in  an  executive  order 
of  the  same  date  with  the  Treasury  Begulationo- 
said  to  them  :"You  can  purchase  such  articles  of 
merchandise  as  you  need,notcontTHbandof  war, 
to  one  third  of  the  aggregate  value  of  the  pro- 
ducts sold  by  you,  and  return  with  them,  and  I 
will  guarantee  you  safe-conduct."  Why  this  lim- 
ited permission  to  buy,  after  the  delivery  of  the 
products  unless  the  privilige  was  for  the  benefit 
of  theinsurgentsf  If  private  perBons,livingin  the 
loyal  States,  could  engage  in  a  venture  like  this 
of  the  claimant,  they  would  need,  as  he  did,  to 
make  the  venture  remunerative,  to  take  with 
them  a  cargo  of  goods  to  exchange  for  Southern 
products;  but  there  was  no  authoritv  for  this. 
The  permission  of  the  President  is  limited  to 
the  taking  of  a  return  cargo,  bought  with  ]Murt 
of  the  prcNceeds  of  Southern  products,  previous- 
ly sold  and  delivered  to  a  purchasing  agent  of 
the  Treasury  Department.  Indeed,  so  particu- 
lar Is  the  direction  on  this  subject,  that  the  mili- 
tary officer  commanding  at  the  place  of  sale, 
was  not  authorized  to  permit  a  person  who  haci 
sold  Southern  products  to  buy  raerdiandise,  un- 
less he  exhibited  to  him  a  certificate  of  ,thepur- 
cliasing  agent,  setting  forth  the  fact  of  the  pur- 
chase and  sale,  the  character  and  quantity  of  pro- 
ducts, and  the  aggregate  amount  paid  therefor. 

Enough  lias  been  said,  without  pursuing  thi» 
investigation  further,  to  show  there  is  noUiingf 
in  the  act  itself,  the  Regulations  of  the  Treasury 
Department,  or  the  oraer  of  the  President,  to 
justify  Risley  in  dealing  in  the  manner  he  did 
with  Lane.  It  follows,  therefore,  that  the  voy  - 
age  itself  was  illegal,  as  were  the  contracts  and. 
arrangements  by  which  it  was  undertaken,  and 
that  the  vessel  and  cargo  were  properly  seized  for 
beingengaged  in  illegal  tradingwith  the  enemy. 

Although  Risley  was  not  authorized  in  mak- 
ing any  contract  with  a  person  occupying  the 
statui  of  Lane,  still,  if  be  were,  he  could  only 
do  it  in  the  manner  and  for  the  purposes  pointed 
out  in  the  Treasury  R^ulations. 

By  these  regulations  the  purchasing  agent 
could  not  act  at  all  until  the  person  desiring  to 
sell  Southern  products  made  appHcalion,  in 
writing,  that  he  owned  or  controlled  them,  stat- 
ing their  kind,  quality  and  location,  and  then 
the  power  of  the  purchasing  amnt  before  the 
delivery  of  the  products  was  limited  to  a  stipu- 
lation (the  form  is  prescribed)  to  purchase,  and 
to  the  giving  a  certificate  that  such  application 
was  m^e,  and  requesting  safe-conduct  for  the 
party  and  his  property. 
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There  Is  nothing  in  the  petition,  or  the  find- 
ings of  the  court  l^low,  to  show  that  Lane  com- 
plied with  these  provisioDS.  On  the  contrary, 
It  is  clear  from  hia  own  statement  that  he  nei- 
ther owned  nor  controlled  the  cotton  when  he 
-contracted  to  sell  it,  but  that,  after  the  contract 
was  made,  he  procured  it  within  the  rebel  lines. 
Neither  the  law,  nur  the  regulations  through 
which  it  was  administered,  were  intended  to 
protect  a  speculation  of  this  sort.  The  purchas- 
ing agent  had  no  authority  to  negotiate  even 
with  any  one  in  relation  to  the  purchase  of 
€k>ttthem  products,  unless  at  the  time  of  the 
-negotiation  he  either  owned  or  controlled  them. 
See  Regulations  for  the  purchase  of  products  of 
insurrectionary  States  on  government  account, 
of  September  24, 18S4,  and  executive  order  same 
<late. 

The  Court  of  Claims  find  that  no  proceedings 
"were  taken  against  the  cotton,  and  that  it  was 
Testored  to  the  claimant,  but  that  the  vessel  was 
libeled  at  the  instance  of  the  United  States,  in 
the  Sapreme  Court  of  t)>e  District  of  Columbia, 
where  a  decree,  with  costs,  passed  in  favor  of 
the  claimant.  It  is  argued,  and  was  so  ruled 
Tnr  the  court  below,  that  this  decree  concludes 
the  United  States.  But  the  inquiry  arises :  how 
far  are  the  United  Stetes  concluded  bv  it?  The 
record  of  the  Admiralty  Court  is  not  before  us, 
And  we  only  know  from  the  record  in  this  case 
that  that  court  refused  to  render  a  decree  of 
forfeiture  against  the  vessel,  and  awarded  costs 
Against  the  United  States. 

On  what  groond  the  court  put  its  decision — 
-whether  for  want  of  proof,  insufficient  allega- 
tions, or  on  the  merits  of  the  case — we  have  no 
means  of  determining. 

It  may  well  be  that  the  United  Statrs  could 
not  re-sdze  the  vessel,  or  take  further  proceed- 
ings against  the  cotton,  and  vet  be  at  perfect 
liberty  to  litigate  the  right  of  the  claimant  to 
'damages,  in  a  direct  preceding  brought  against 
them  to  test  that  question. 

There  is  nothing  in  this  record  to  show  that 
the  Supreme  Court  of  this  District,  in  decreeing 
to  the  claimant  the  restoration  of  his  vessel. 
Adjudicated  on  the  question  of  his  right  to  dam- 
Agee.  As  that  court  had  the  power  to  award 
^lamages — and  the  record  is  silent  on  the  sub- 
ject— it  is  clear,  either  that  the  court  refused 
^iamages,  or  that  the  claimant  did  not  insist  on 
the  court  considering  the  question. 

The  United  States  are,  therefore,  not  con- 
«luded  on  this  point,  and  the  case  is  relieved  of 
All  difDcuUy. 

Thejudgment  qf  the  Court  of  Claim*  U  rettrted, 
■and  thit  eaute  i*  remanded  to  that  court,  with 
■direetumttoeTtter  an  order  ditnUiting  the peUlioft. 

ated-K  Wall..  60 ;  88  U.  S.,  612 ;  1  Dill..  382. 578 ;  1 
'Wood.  58» ;  1  Fllpp.,  312 ;  SO  N.  T.,  170 ;  1  Am.  Rep., 
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«. 
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THE  UNITED  STATES 

e. 

ROBERT  FLOYD. 

(See  8.  C,  8  Wall.,  77-86.) 

Confraet  for  armytuppUe* — ^eet  of— damage*. 
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The  Stxjretary  of  War  has  power  to  make  a  con- 
tract for  the  butchering:  and  curlnff  of  meat  for  the 
irovernmeDt. 

The  Secretary  of  War,  througrh  the  Commissary- 
Oeneral,  may  authorize  a  contract  for  supplies  to 
l>e  made  without  a  resort  to  the  advertieement  for 
bids  and  proposals  directed  by  the  Army  Reirula- 
tlons  and  the  Act  of  March  2, 1861. 

The  Commlssary-GenenU  may  approve  of  the 
contract  by  letter. 

Where  tno  obligation  of  plalntills  requires  an 
expenditure  of  a  largre  gum  in  preparation  to  per- 
form It  ana  a  oontlnuous  readiness  to  perform,  the 
law  Implies  a  duty  of  the  other  party  to  do  what- 
ever Is  necessary  to  enable  plaintiffs  to  comply 
with  their  promise  or  ocvenant. 

The  measure  of  damages  for  breach  of  the  con- 
tract la  the  difference  between  the  cost  of  doing 
the  work  and  what  claimants  were  to  receive  for  it. 

[Nos.189,195.] 
Argued  Nov.  4,  1869.      Decided  JVot.  t9,  1869. 

APPEALS  from  the  Court  of  Claims. 
These  cases  arose  upontpetltions  filed  in  the 
coun  below,  by  the  appellees,  to  recover  dam- 
ages for  breach  of  certain  contracts.  The 
court  below  found  in  favor  of  the  petitioners, 
and  gave  judgment  for  $19,720.80,  in  favor  of 
Speed  and  Davis,  and  for  $20,298.80,  in  favor 
of  Floyd.  Whereupon  the  defendants  took 
appeals  to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court 

Mum.  B.  R.  Hoar,  AttyOen.,  T.  L.  Diek- 
ejr,  A»»t.  Atty-Oen.,  E.  P.  Norton,  and  A.  O. 
Riddle,  for  appellant: 

I.  Pork  packing  and  curing  bacon  is  not  a 
business  within  the  scope  of  the  powers  of  the 
Secretary  of  War  or  his  subordinates.  The 
contract  is,  therefore,  not  binding  upon  the 
United  States. 

Act  of  April  14.  1818,  8  Stat.,  426,  sees.  6.  7. 

The  statutes  speak  in  all  these  cases  of  pur- 
chasing, and  nowhere  speak  of  manufacturing. 
Where  Cong^ress  has  intended  that  the  govern- 
ment shall  embark  in  the  business  of  manufact- 
uring any  of  the  material  of  war,  it  has  made 
specialprovislon  by  law  for  the  same. 

II.  The  contract  is  not  binding  upon  the 
United  States,  because  it  contains  no  provision 
for  the  termination  of  the  contract,  at  such 
time  as  the  Commissary  Genera!  may  direct. 

Act,  Apr.  14,  1818,  8  Stat.,  426,  sec.  7;  Gra- 
tiot y.  U.  8.,  4  How.,  81. 

III.  If,  in  this  contract,  the  want  of  the  pro- 
vision for  its  termination  at  such  time  as  the 
Commissary-Gkneral  shall  direct,  does  not  viti- 
ate it,  it  must  be  held  that  the  contract  will  be 
treated  as  containing  the  clause,inasmuch  as  the 
law  requires  that  it  should  contain  it. 

If  the  contract  is  regarded  as  containing  this 
provision,  then  there  is  an  end  of  this  case-  for 
in  that  case,  it  was  no  violation  of  the  contract 
for  Symonds,  with  the  approbation  of  the  Com- 
mlssaiy-Oeneral,  to  terminate  the  contract  at 
any  time. 

IV.  This  contract  is  not  binding  upon  the 
United  estates,  because  there  was  no  advertise- 
ment for  proposals  before  the  contract  was 
made. 

Act,  Mar.  2,  1861,  12  Stat,  at  L.,  220. 

The  Court  of  Claims  does  not  find  that  any 
public  exigency  required  the  immediate  deliv- 
ery of  the  article  or  performance  of  the  service. 
On  the  contrary,  the  very  nature  of  the  contract 
shows  that  immediate  delivery  or  immediate 
performance  was  not  contemplated.    This  is  an 
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imporlBDt  question,  arising  in  a  great  many 
cases  in  tbe  Court  of  Claims;  and  that  court 
very  much  desires  the  decision  of  this  court  on 
that  question. 

V.  Where  a  contract  is  made  subject  to  the 
approval  of  the  Commissary  General,  it  is  not 
binding;  on  the  United  States  until  it  is  so  ap- 
proved, after  the  commissary  has  full  knowl- 
edge of  all  the  provisions  and  defects  of  the 
contract.  It  is  not  sufficient  that  be  be  in- 
formed substantially  of  its  terms,  as  the  court 
found  in  this  case.  Does  this  show  that  the 
Commissary- Qeneral  was  informed  that  this 
contract  contained  no  clause  for  its  termination 
at  his  will  ?  Does  it  show  that  he  was  informed 
that  the  contract  was  made  privately,  without 
advertisement  for  proposals,  as  required  by 
law  and  the  regulations?  Is  it  to  be  presumed 
that  he  ever  would  have  approved  such  a  con- 
tract under  such  facts,  if  he  had  been  fully  ad- 
vised? It  is  respectfully  submitted  that  this 
contract  was  not  approved  by  him,  and  on  its 
face  it  is  not  bindmg  until  that  approval  be 
given. 

VI.  By  the  terms  of  the  contract,  the  United 
States  was  not  bound  to  furnish  to  the  claim- 
ants any  given  number  of  hogs.  The  true  con- 
struction of  the  contract  is,  that  claimants 
agreed  to  slaughter  the  hogs  presented  by  the 
United  States.for  the  price  per  hundred  pounds 
specified,  up  to  50,000  hogs. 

VII.  Assuming  the  contract  to  be  valid  and 
binding  upon  the  United  States,  and  that  it  re- 
quired the  United  Stales  to  furnish  50,000  hogs, 
and  that  it  could  not  be  terminated  by  Uie 
Commissary-General  without  the  consent  of 
the  claimants;  still  the  facts  found  do  not  show 
a  statement  of  case  enabling  claimants  to  have 
an  action  for  a  breach  of  the  contract  by  the 
United  Statef. 

Though  claimants  incurred  large  expendi- 
tures in  preparations  for  fulfilling  their  con- 
tract, yet  it  nowhere  appears  that  they  com- 
pleted the  necessary  preparation  to  so'  fulfill 
the  contract,  or  that  they  were  ever  ready,  at 
any  time,  to  slaughter  a  single  hog.  True,they 
kept  all  "the  hands  necessary,"  but  it  required 
other  things  besides  hands.  The  contract  spec- 
ifies "buildings,  pens,  tools  and  water,"  and  it 
does  not  appear  that  any  one  of  these  things 
was  provided. 

The  covenants  or  undertakings  in  this  con- 
tract are  clearly  mutual  and  dependent;  and 
before  claimants  can  recoverfor  the  breach  al- 
leged, they  must  show  a  readiness,  a  willing- 
ness, and  an  offer  on  their  part  to  perform. 
Nothing  of  the  kind  is  shown  by  this  record. 

VIII.  The  rule  for  the  measure  of  damages 
is  not  a  correct  rule,  as  applied  to  the  tax  found. 

Claimants,  during  the  whole  season, kept  the 
full  complement  of  hands  necessary  to  slaugh- 
ter the  whole  50,000  hogs,  but  it  does  not  ap- 
pear that  these  hands  were  kept  in  idleness,  or 
even  unprofitably  employed.  For  aught  that 
appears,  these  very  hands  and  the  other  expen- 
sive preparations, were,  in  fact,  more  profitably 
employed  in  slaughtering  hogs  for  other  par- 
ties, which  work  could  not  have  been  per- 
formed if  the  government  contract  had  not 
been  abandoned.  In  fact,  the  abandonment  of 
the  contract  by  the  government  may  have  been 
a  source  of  iproflt  to  the  claimants,  rather  than 
a  loss. 
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Before  the  true  damages,  if  any,  in  this  case 
can  be  assessed,  claimants  must  show  the  actu- 
al surroundings  at  the  time.  Nothing  having^ 
been  shown  as  a  basis  to  whidi  to  apply  any 
rule,  the  claimants  were,  in  any  view  of  tbe 
case,  entitled  to  nominal  damag^  only. 

Metsrt.  Hvghet,  Denver  &  Peck,  and  L. 
Janin,  for  appellees : 

This  was  one  of  those  particular  and  urgent 
cases  where  the  Secretary  of  War  directed  that 
rations  should  be  procured  by  purchasing  hog» 
and  slaughtering  and  packing  them. 

It  would  be  an  absurd  restraint  upon  the 
Secretary  of  War  to  prohibit  him  from  feeding 
the  Army  in  this  way.  Congress  never  intend- 
ed to  prevent  him  from  exercising  such  dis- 
cretion. The  law  and  the  regulations  define 
the  usual  course  of  proceeding.  This  case 
falls  expressly  within  the  exception  of  the 
statute. 

The  evidence  details  the  reasons  for  pursu- 
ing Ibis  exceptional  course.  An  attempt  had 
been  made  to  forestall  t^e  market  and  compel 
the  Commissary  Department  to  pay  extortionate- 
prices  for  pork. 

We  insist  that  (the  contract  having  beea 
made  by  a  duly  authorized  officer  of  the  gov- 
ernment and  approved  by  the  Commissary- 
General):  it  must  be  presumed,  until  the  con- 
trary is  shown,  that  tliey  performed  their  duty, 
and  that  the  exigencies  of  the  service  were  sodk 
as  to  justify  their  action. 

The  rule  is  laid  down  by  this  court  that — 

"Where  a  particular  authority  is  confided  in 
a  public  offlcet-,  to  be  exercised  in  hi«  discretioB 
upon  an  examination  of  the  facts  of  which  he 
is  the  appropriate  judge,  his  decision  thereon, 
in  the  absence  of  any  controlling  provision,  i» 
absolutely  final." 

R.  R.  Co.  V.  Stimpion.  14  Pet.,  448;  AUen  v. 
Blunt,  3  Story,  742 ;  WiUcet  v.  Dinmnan.l  How. , 
80;  Martin  v.  Mott.  12  Wheat.,  19;  OoxUd  ▼. 
Hammond,  1  McAU.,  285. 

This  principle  is  particularly  applicable  to- 
the  case  before  the  court. 

Whether  the  contract  was  approved  b^  the 
Commissary- General,  is  one  of  the  ultimate 
facts  which,  by  the  rules  of  this  court,  should 
be  found  by  the  Court  of  Claims;  and  it  statea 
as  one  of  its  conclusions,  that  "Tbe  letter  of 
the  Commissary-General  was  a  virtual  approval 
of  the  contract." 

Where  tbe  court  below  states  both  the  evi- 
dence and  tbe  conclusion  drawn  from  the 
evidence,  you  will  disregard  the  evidence  and 
accept  tbe'ir  conclusion  as  to  the  ultimate  facts. 

The  |lndings  show  that  Major  Symonds  in- 
formed the  Commissary-General  of  the  terms- 
of  tbe  contract,  and  that  officer  replied,  ex- 

fressing  bis  satisfaction  at  what  bad  l>9en  done, 
n  the  absence  of  any  law  or  regulation  requir- 
ing bis  approval  to  be  manifested  in  any  par- 
ticular method,  this  was  sufficient. 

It  was  not  nccessarv  to  the  validity  of  the 
contract,  that  it  should  be  approved  by  the 
Commissary -General.  Major  Symonds  waa 
fully  authorized  to  make  the  contract.  There 
was  nothing  in  the  statutes  or  the  army  regu- 
lations, or  the  special  instructions  given  him, 
which  required  tbe  insertion  of  this  clause. 

It  was  not  a  condition  precedent  that  such 
approval  should  be  had. 

Dixon  V.  SotiU,  4  Bing.,  695;  Siehonlty. 

75  U.S. 
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Bofward.  2  M.  &  O.,  674;  DaUman  t.  King, 
i  Bing.  (N.  C),  105. 

It  would  be  a  fraud  for  the  gOTernment,  by 
its  authorized  officers,  to  pigeon-hole  the  eon- 
tract,  then  treat  it  as  being  in  full  operation, 
derive  all  the  benefits  desired  under  it.  and, 
when  it  became  convenient  to  rid  itself  of  lia 
Wity,  to  allege  its  own  breach  of  duty  as  a 
ground  for  annulling  it. 

A  condition  may  be  waived  by  consent  or  by 
act;  and  a  party  who  doeB  not  insist  upon  the 
condition  at  a  time  when  equity  and  good  con- 
science demand  that  he  should  do  so,  thereby 
wuves  its  performance. 

FUming  v.  QUbert,  8  .Johns.,  580;  Smith  v. 
Lynet.  5  N.  Y.,  41;  Gole  v.  Champiain  Co..  28 
Vt.,  87;  Dixon  v.  HotiU,  4  Bing.,  665. 

It  will  always  excuse  the  performance  of  a 
condition  precedent,  that  the  performance  was 
hindered  or  waived  by  the  other  party. 

Camp  V.  Barker,  21  Vt.,  469;  Mayor,  etc.,  of 
X  7.  V.  Butler,  1  Barb..  888;  Mairt*^.  Haight, 
14  Barb.,  77;  Smith  v.  Ougeriy,  4  Barb.,  615; 
MarthallY.  Craig,  1  Bibb,  384;  Mnjort  v.  Hiek- 
man,  3  Bibb,  31e;  Jontsy.  Walker,  13  B.  Mon., 
163;  WiUiam*  v.  Bk.  of  the  U.  S.,  2  Pet.,  102; 
Nelson,  J.,  in  Bettt  v.  Ferine,  14  Wend.,  219; 
1  Story,  Const.,  87,  sec.  82  a. 

Upon  the  facts  shown  by  the  finding  of  the 
court,'  the  law  presumes  that  certain  damages 
follow. 

If  there  were  any  exceptional  circumstances 
in  this  case,  it  would  devolve  upon  the  defend- 
ant to  show  them.  The  rule  laid  down  by  the 
court,  if  erroneous.  Is  an  error  in  favor  of  the 
appellant. 

Matterion  ▼.  Maj/or,  etc.,  7  Hill,  63;  R.  B. 
Co.Y.  Bmeard,  13  How.,  844;  Chamberlin  y. 
Seott.  83  Vt.,  80;  BnyaUon.  v.  Turnpike  Co.,  14 
Vt.,  311;  Clark  v.  Mayor,  etc.,  4  N.  Y.,  838; 
Storjr  V.  N.  Y.  <fc  N.  U.  R.  R.  Co.,  6  N.  Y., 
85:  Durkee  ▼.  Matt,  8  Barb.,  423;  Clark  v. 
Marnglia,  1  Den.,  317;  Shannon  v.  Comstoek, 
21  Wend..  457;  ffoy  v.  OronobU,  34  Pa.,  9; 
MiUerv.  Mariner'*  Church,  7  Me.,  51;  Shaw 
V.  AWd,  8  Pick.,  18;  Swifts.  Bame»,  16 Pick., 
196;  Haggin  v.  Price,  8  Dana,  48;  Thompmn  v. 
Jaekton,  14  B.  Mon..  114;  Western  v.  Sharp, 
14  B.  Mon.,  177;  P<Um  v.  R.  R.  Co.,  18  111., 
217;  Chri»tian  Co.  v.  Overholt,  18  111.,  223; 
George  \.  R.  R.  Co..  8  Ala.,  234;  Cunningham 
T.  Dorm,  6  Cal.,  19;  Dibol  v.  Minott,  9  la., 
403;  Tail  v.  Sherman,  10  la.,  60;  JIadUy  v. 
BaxendaU,  9  Exch..  858. 

Mr.  Jiutiee  Hiller  delivered  the  opinion  of 
the  court: 

The  appellees  sued  in  the  Court  of  Claims, 
on  a  written  contract  signed  by  themselves  and 
by  Major  Henry  C.  Svfhonds,  Commissary  of 
Subsistence,  on  behalf  of  the  Uuitcd  States,  by 
which  they  agreed,  at  a  fixed  price,  to  slaughter 
and  pack  for  the  government  fifty  thousand 
bogs  at  Louisville.  The  live  hoga,  the  cooper- 
age, salt  and  other  necessary  materials  were  to 
be  delivered  to  claimants,  and  they  were  to  do 
the  work  of  slaughtering  and  packing.  The 
government  furnished  17,182  hogs,  which  were 
Killed  and  packed  and  this  service  paid  for; 
and  failed  to  furnish  any  more.  This  suit  was 
brought  to  recover  damages  for  that  failure ; 
and  the  Court  of  Claims  gave  judgment  in 
favor  of  claimants  for  119,720.80. 
Sees  Wall. 


The  counsel  for  the  appellant  urges  eight 
separate  objections  to  this  judgment,  which  we 
must  notice  in  the  order  they  are  presented. 

1.  Pork-packing  and  curing  bacon  is  not  a 
business  within  the  scope  of  the  powers  of  the 
Secretary  of  War,  or  his  subordinates. 

If  by  this  is  meant  that  the  War  Department 
has  no  authority  to  enter  into  the  business  of 
converting  hogs  into  pork,  lard  and  bacon,  for 
purposes  of  profit  or  sale  as  individuals  do,  the 
proposition  may  be  conceded.  But,  if  it  is 
intended  to  deny  to  the  department  this  mode 
of  procuring  supplies  when  it  may  be  the  only 
sulflcient  source  of  supply  for  the  army,  the 
proposition  is  not  sound.  The  Commissjiry 
Department  is  in  the  habit,  ani!  always  has 
been,  of  buying  beef  cattle  and  having  thi-m 
slaughtered  and  delivered  to  the  forces.  Is 
there  qo  power  to  pay  the  butchers  who  kill  for 
their  services?  That  is  just  what  the  claimants 
contracted  to  do  with  the  bogs  which  the  gov- 
ernment had  purchased  of  other  parties,  and 
it  is  for  this  butchering  and  curing  the  meat 
that  the  government  agreed  to  pay.  The 
proposition  places  a  construction  altogether 
too  narrow  on  the  powers  confided  to  the  War 
Department  in  procuring  subsistence,  which  in 
time  of  war,  as  this  was,  must  lead  to  great 
embarrassment  in  the  movement  and  support 
of  troops  in  the  field. 

2.  The  contract  is  not  binding,  because  it 
contains  no  provision  for  terminating  it  at  the 
discretion  of  the  Commissary  General. 

This  objection  is  based  on  Rule  1179  of  the 
Army  Regulations  of  1863.  But  that  has  ref- 
erence to  contracts  for  the  regular  and  contin- 
uous supply  of  subsistence  stores,  and  not  to 
contracts  for  services  or  labor,  and  it  is  required 
because  the  post  or  force  to  be  supplied  mav 
be  suddenly  removed  or  greatly  diminished. 
It  has  no  application  to  a  contract  for  a  certain 
amount  of  supplies,  ncitlier  more  nor  less,  or 
to  do  a  specific  job  of  work  requiring  skilled 
labor.  While  the  Commissary  might  have  in- 
sisted on  a  provi.«ion  in  this  contract  that  ho 
should  only  be  required  to  pay  for  packing  as 
many  hogs  as  he  chose  to  furnish,  for  which  he 
might  in  that  event  have  been  charged  a  higher 
price,  he  did  not  do  so.  and  cannot  have  the 
benefit  of  it  as  though  he  had. 

3.  This  answers  also  the  third  point,  namely : 
that  the  agreement  is  to  be  treated  as  though 
that  prnvLsion  were  in  it. 

4.  That  it  is  not  binding  on  the  United 
States,  because  there  was  no  advertisement  for 
proposals  to  contract. 

This  objection  is  founded  on  the  Act  of 
March  2, 1861.    12  Stat,  at  L.,  220. 

But  that  statute,  while  requiring  such  adver- 
tisement as  the  general  rule,  invests  the  ofliccr 
charged  with  the  duty  of  procuringsupplies  or 
services  with  a  discretion  to  dispense  with  ad- 
vertising, if  the  exigencies  of  the  public  serv- 
ice require  immediate  delivery  or  performance. 

It  is  too  well  settled  to  admit  or  dispute  at 
this  day,  that  where  there  is  a  discretion  of  ttiis 
kind  conferred  on  an  officer,  or  traard  of  offi- 
cers, and  a  contract  is  made  in  which  they  have 
exercised  that  discretion,  the  validity  of  the 
contract  cannot  be  made  to  depend  on  the  de- 
gree of  wisdom  or  skill  which  may  have  accom- 
panied its  exercise.  Phii.  &  T.  R.  R.  Co.  v. 
Siimpson,   14  Pet.,   448;  Martin  v.  Mott,    13 
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Wheat.,  119;  Boj/al  BrUUhBk.  v.  Turquand,  6 
£11.  &  Bl.,  327;  Maelae  v.  Sutherland,  25  Eng. 
L.  &  E.,  114;  Ron  v.  .S«<i,  1  Wheat.,  483. 

5.  The  contract  was  not  approved  by  the 
Commissary-Oeneral. 

Theagreement  contains  a proTi^ion  that  it  is 
subject  to  the  approva]  of  that  officer.  The 
Court  of  Claims  finds  that,  while  no  copy  of 
the  agreemeut  was  presented  to  the  Commis- 
sary-Oeneral  for  formal  approval,  Major  Sv- 
monds  wrote  him  a  letter  informing  him  sub- 
stantially of  its  terms,  to  which  be  replied, 
expressing  his  satisfaction  at  the  progress  made ; 
and  the  court  further  finds  as  a  conclusion  of 
law  that  the  letter  of  the  Commissary-Gteneral 
was  a  virtual  approval  of  the  contract.  We 
are  of  opinion  that,  taking  all  this  together,  it 
is  a  finding  by  the  court  as  a  question  of  fact 
that  the  contract  was  approved  by  that  officer; 
and  inasmuch  as  neither  the  instrument  itself 
nor  any  rule  of  law  prescribes  the  mode  in 
which  this  approval  shall  be  evidenced,  that  a 
jury  would  have  been  justified  in  finding  as  the 
court  did. 

6.  Tliat  by  the  terms  of  the  contract  the 
United  States  were  not  bound  to  furnish  any 
^ve*  number  of  hogs. 

Without  entering  into  a  discussion  of  the 
general  doctrine  of  the  implication  of  mutual 
covenants,  we  deem  it  sufficient  to  say  that 
where,  as  in  this  case,  the  obligation  of  plaint- 
iffs requires  an  expenditure  of  a  large  sum  in 
preparation  to  enable  them  to  perform  it,  and 
A  continuous  readiness  to  perform,  the  law  im- 
plies a  duty  in  the  other  party  to  do  whatever 
Is  necessary  for  him  to  do  to  enable  plaintiffs 
to  comply  with  their  promise  or  covenant.  But 
the  last  article  of  the  agreement  seems  to  be  an 
«xpres8  promise  to  furnish  all  the  hogs  men- 
tioned in  the  contract. 

7.  That  plaintiffs  have  not  proved  that  they 
"were  ready  and  willing  to  perform. 

But  the  Court  of  Claims  find  this  readiness, 
for  they  say  that  "  claimants  incurred  large 
expenditures  in  preparation  for  fulfilling  their 
contract,  and  during  the  whole  season  kept  the 
full  complement  of  hands  necessary  to  have 
slaughtered  the  whdle  60,000  within  the  cus- 
tomary season."  { 

8.  The  rule  for  the  measure  of  damages  is 
not  the  correct  rule  as  applied  to  the  facts. 

What  would  be  the  true  rule  is  not  pointed 
•out.  And  we  do  not  believe  that  any  safer 
rule,  or  one  nearer  to  that  supported  by  the 
general  current  of  authorities,  can  be  found 
than  that  adopted  by  the  court,  to  wit:  the  dif- 
ference between  the  cost  of  doing  the  work 
and  what  claimants  were  to  receive  for  it, 
making  reasonable  deduction  for  the  less  time 
engaged,  and  for  release  from  the  care,  trouble, 
risk  and  responsibility  attending  a  full  execu- 
tion of  the  contract. 

The  leading  case  on  this  subject  in  this  coun- 
try is  Mcuterton  v.  Brooklyn,  7  Hill,  62,  and 
that  fully  supports  the  proposition  of  the  Court 
of  Claims.  This  opinion  also  disposes  of  the 
case  of  Tlu  United  States  v.  Bobert  Floyd,  which 
is  on  a  contract  identical  with  this;  and  the 
judgment*  in  both  eatet  are  affirmed. 
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BALTIMORE  &  OHIO  R  B.  COM- 
PANY, I^ff., 
t. 
THE  SUPERVISORS  OF  MAR8HAU 
COUNTY. 

Motion,  toditmittfor  wantofjuritdietim,  daued 
— teheneaute  wiUnotbeadeaneedonlhtdoelat. 

This  court  has  Jurisdiction  to  determine  the  que»- 
tlon  as  to  whether  the  drcult  oourt  hasjurigdktioo 
of  the  case. 

A  cause,  which  does  not  come  wltbln  aor  of  the 
exceptions  to  theaoth  rule,  although  It  in  voire*  !■• 
portant  interests,  will  not  be  advanced  oo  the 
docket. 

[No.  267.] 
Arffutd  Dee.  10,  1869.    Decided  Dee.  IS,  ms. 

ON  a  oeniflcate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  Uie 
United  States  for  the  District  of  West  Virginia. 

On  motion  to  dismiss,  etc. 

The  bill  in  this  case  was  filed  in  the  oooit 
below  by  the  plaintiffs  for  an  injunction  againtt 
the  collection  of  certain  taxes.  That  court 
being  equally  divided  in  opinion  certified  the 
case  to  this  court. 

The  case  is  further  stated  by  the  court 

Menrt.  B.  StMitoa  and  D.  Lamb,  for  de- 
fendants. 

Menre.  J.  H.  B.  Latrobe  and  J.  R  Tucker, 
for  plaintiffs. 

ifr.  ChitfJiutiee  ChjMe  delivered  the  opin- 
ion of  the  court: 

The  motion,  to  dismiss  this  case  for  want  of 
jurisdiction,  must  be  denied. 

It  comes  here  upon  a  certificate  of  division 
of  opinion;  and  the  principal  point  ceHifled  is, 
whether  the  circuit  court  has  jurisdiction.  It 
is  quite  clear  that  this  court  has  jurisdiction  to 
determine  that  point. 

A  motion  has  also  been  made  to  advance  the 
cause  upon  the  docket  on  the  ground  that  very 
important  interests  of  the  State  of  VV^est  Vir- 
ginia are  involved  in  the  litigation. 

The  case,  however,  does  not  come  within  any 
of  the  exceptions  to  the  30th  rule,  which  re- 
quires that  all  cases  shall  be  heard  when  reached 
in  the  regular  call  of  the  docket,  and  in  the  or- 
der- in  which  they  are  entered. 

We  are  obliged,  therefore,  to  deny  the  motion. 


O.  B.  &  O.  8.  LATHAM,  AppU., 

V. 

UNITED  STATES. 

Caee  not  ditmieted  because  appeal  not  oBotced 
within  etatutory  time,  \f  the  prayer  for  appeal 
im*  made  within  that  time. 

Where  the  prayer  tor  the  allowance  of  on  appetl 
was  within  the  statutory  time,  ninety  days,  tbt 
case  will  not  t>e  dismissed  for  the  reason  that  the 
a^al  was  not  allowed  within  that  time. 


47  («  Am.  Rep.,  28). 


he  order  allowing  the  appeal  has  relation  baA 
to  the  date  of  the  prayer  for  allowaaae,aad  wlU  be 
considered  as  made  on  that  day. 

[No.  6.] 
Argued  Dee.  8,  1869.    Decided  Dee.  13,  1S&. 

APPEAL  from  the  Court  of  Claims. 
On  motion  to  dismiss. 
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The  petition  in  this  case  was  filed  in  the  court 
"below  by  the  appellants,  to  recover  a  balance 
allesed  to  be  due  them  on  a  contract,  being  for 
the  difference  in  value  between  a  certain  sum 
in  coin  and  in  legal  tender  notes. 

The  petition  having  been  dismissed,  the  claim- 
ants took  an  appeal  to  this  court. 

The  case  is  stated  by  the  court. 

Mtmt.  B.  R.  Hoar,  AttyQ&n.,  Thomaa  H. 
TaJbot,  Alt.  AttyO&n.,  B.  P.  NorUm,  and  </. 
J.  Weed,  for  appellees. 

Mam.  J.  M.  Carlisle,  J.  D.  MePTumon, 
«Dd  L  8.  Outtfldd,  for  appellants. 

Jfr.  ChirfJtutiee  Chaae  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  appeal  from 
the  judgment  of  the  Court  of  Claims,  on  the 
gronnd  that  it  was  not  allowed  within  the  ninety 
-aay>  fixed  by  the  statute. 

And  it  appears  that  the  order  of  allowance 
WIS  not  made  within  the  statutory  time.  But  it 
abo  appears,  on  examination,  that  the  prayer 
for  allowance  was  within  the  time,  and  we  hare 
haetofore  held  that  the  order  allowing  the  ap-. 
peal  must  have  relation  back  to  the  date  of  the 
prayer  for  allowance,  and  be  considered  as 
made  on  that  day. 

The  motion  miut,  therefore,  be  denied. 


FRANCIS  A.  GIBBONS,  Appt., 

V. 

UNITED  STATES. 

(See  S.  0.,  8  WaU.,  il»«r«J 

•QoiemmetU  eontraet — Court  of  Olaimi—jurie- 
diction  of. 

Where  one  had  mBdeaoontraot  with  Oovemment 
to  deliver  to  It  a  certain  quantity  of  oats  aod,  after 
a  dellverr  of  par^  tendered  the  remainder,  he  may 
recover  in  the  Court  of  Claims  for  any  damaere 
which  he  has  sustained  for  a  refusal  to  receive 
them. 

Where  oats  had  risen  In  the  market,  above  the 
oontraot  price  at  the  time  of  the  tender,  the  pre- 
^sumptioD  is  that  he  was  l>eneflted  Instead  of  injured 
bj  the  refusal  to  accept  the  oats  when  olfered. 

Oovooment  is  not  liable  to  individuals  for  the 
mtafeasanoe,  laches  or  unauthorized  exercise  of 
power  by  its  offloers  and  ueats. 

The  Jurisdiction  of  the  Court  of  CUlms  Is  limited 
to  olaliu  founded  on  oontraata,express  or  Implied, 
with  certain  unimportant  exceptions. 

The  Court  of  Claims  has  no  Jurisdiction  of  de- 
mands s(alnat  the  Oovemment  founded  on  torts. 

[No.  50.] 

Argued  Nov.  16, 1869.     Decided  Deo.  IS,  1869. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  by  the  ap- 
pellant in  the  court  below,  to  recover  various 
sntDt  alleged  to  be  due  him  for  damages  arising 
out  of  transactions  connected  with  l£e  breach 
of  s  contract  for  furnishing  oats  to  the  United 
States.  The  said  court  having  refused  to  allow 
one  item  of  the  said  claim,  the  claimant  took 
an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Hum.  Reverdy'  Jolmaon  and  A.  L. 
JbrriaukB,  for  appellant : 

The  claimant  was  not  under  a  continuing  ob- 
•See  8  Wall.  U.  B.,  Book  1». 


ligation,  and  as  he  had  made  a  reasonable  offer 
which  was  improperly  refused,  that  put  an  end 
to  the  contract,  and  he  was  released  from  his 
obligation  by  the  conduct  of  the  Government. 
In  case  of  the  delivery  of  the  article  subsequent 
to  the  termination  of  the  original  contract,  such 
delivery  is  under  a  new  contract  that  may  be 
made,  and  in  case  no  express  contract  is  made 
as  to  the  price,  there  would  be  an  implied  one 
on  the  part  of  the  purchaser,  to  pay  for  such 
articles  the  market  value,  at  the  time  and  place 
of  delivery,  imless  there  was  an  agreement  to  sell 
at  the  prices  specified  in  the  agreement  then  at 
an  end. 

In  this  case  It  is  not  pretended  that  any  such 
agreement  was  made;  on  the  contrary,  the 
plaintiff  insisted  that  the  contract  was  at  an 
end,  and  the  fact  that  he  made  the  delivery  of 
oats  required  under  a  supposed  personal  arrest 
and  under  the  threat  of  witbhol<Ung  the  money 
due  to  him  upon  oats  previously  delivered,  re- 
buts the  presumption  of  a  voluntary  delivery 
under  the  terms  of  the  extinct  contract 

The  Government  cannot  take  advantage  of 
the  many  doings  of  its  agents,  in  fixing  the 
terms  of  contract. 

Me»gr».  B.  Hoar,  Atty-Oen.,  T.  L.  Dickey,  T. 
H.  Talbot,  and  A.  0.  Riddle,  for  appellee: 

In  refusing  to  give  judgment  for  this  sum  or 
any  pant  thereof,  there  was  no  error  on  the  part 
of  the  Coart  of  Claims,  the  conclodon  of  law 
stated  in  the  following  extract  being  entirely 
correct: 

"  The  officers  who  threatened  him,  had  no 
authority  to  compel  him  to  deliver  the  oats; 
and  the  threats  used  were  superserviceable  and 
improper.  If  he  was  so  unwise  as  to  submit  to 
the  unauthorized  menaces  of  the  quartermaster, 
he  must  take  the  consequences.  Hence,  he  can- 
not recover  the  difference  in  price  between  that 
named  in  the  contract  and  that  ruling  in  the 
market  after  its  expiration. 

Besides  the  reason  here  ^ven  for  refusing 
this  allowance,  is  the  additional  reason,  that 
the  facts  found  leave  open  to  the  appellate 
court,  the  inference  that  the  whole  matter  had 
been  voluntarily  settled  by  a  payment  in  full." 

U.  8.  V.  Adams  (anU,  249). 

Accordingly,  the  case  should  now  be  disposed 
of  by  a  mandate  to  the  Court  of  Claims,  to  re- 
verse the  judgment  in  favor  of  the  claimant 
and  dismiss  the  petition.  The  appeal  being 
general,  brings  up  for  consideration  the  whole 
Judgment. 

Mr.  JuiHee  Ifiller  delivered  the  opinion  of 
the  court: 

The  facts  found  by  the  Court  of  Claims  show, 
that  under  the  original  contract  between  the 

Slaintiff  and  the  United  States  the  plaintiff  had 
elivered  part  of  the  200,000  bushels  of  oats 
which  he  had  agreed  to  deliver  and  had  tend- 
ered the  remainder,  and  that  the  quartermas- 
ter to  whom  they  were  properly  tendered  had 
refused  to  receive  them.  If  the  plaintiff  suffered 
any  loss  by  that  refusal,  he  is  entitled  to  recover 
for  it  in  this  action.  But  the  onlv  items  of  his 
account  which  refer  to  this  part  of  the  transaction 
were  allowed  to  him  by  the  court,  except  the 
claim  of  $400  damages  for  failure  to  accept  the 
oats,  and  there  is  no  evidence  that  he  lost  any- 
thing by  this  refusal  On  the  contrary,  it  ap- 
pears that  oats  had  risen  in  the  market  above 
29  458 
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the  contract  price,  so  that  the  presumption  is 
that  he  was  benefited  instead  of  injured  by  the 
refusal  of  the  officer  to  accept  the  oats  when 
offered. 

But  after  all  this  had  passed  and  the  time  for 
delivering  the  oats  had  expired,  the  quarter- 
master in  charge  of  the  matter  demanded  of  the 
plaintiff  that  he  should  still  furnish  the  quan- 
tity of  oats  necessary,  with  what  bad  been  re- 
ceived, to  complete  the  200,000  bushels  at  the 
price  stipulatea  in  the  original  agreement.  The 
plaintiff  objected  to  this  at  first,  but  finally 
yielded  and  delivered  the  remainder  of  the 
oats. 

Not  content,  however,  with  the  price  fixed 
by  the  contract,  he  now  claims  that  oats  had 
advanced  in  the  market,  and  were  worth,  at 
the  time  of  this  latter  delivery,  8|  and  12  cents 
per  bushel  more  than  that  price,  and  for  the 
amount  of  this  difference,  with  some  other 
matters,  he  asks  judgment. 

It  is  verv  clear  that  but  one  contract  was  ever 
made  in  this  case,  and  that  the  plaintiff  was 
absolved  from  this  by  the  refusal  of  the  quar- 
termaster to  receive  the  oats  when  tendered. 
But,  from  whatever  motive  he  may  afterwards 
have  consented  to  renew  that  agreement  and 
proceed  to  its  fulfillment,  its  terms  were  the 
same.  If  such  pressure  was  brought  to  bear  on 
him  as  would  make  the  renewal  of  the  contract 
void,  as  being  obtained  by  duress,  then  there 
was  no  contract,  and  the  proceeding  was  a  tort 
for  which  the  officer  may  have  been  personally 
liable.  If  the  plaintiff's  consent  was  voluntary, 
then  the  contract  to  which  he  assented  was 
binding,  and  must  control  the  case.  The  quar- 
termaster treated  the  contract  as  still  in  force, 
and  his  demand  on  the  plaintiff  was  made  un- 
der that  idea.  In  this  he  was  wrong.  But  the 
plaintiff  had  his  option  to  concur  in  this  view 
and  deliver  the  balance  of  the  oats,  or  to  refuse 
to  deliver  any  more. 

Though  the  Court  of  Claims  finds  that  the 
plaintiff  when  he  consented  to  deliver,  had 
gone  to  that  officer's  quarters  in  company  with 
an  orderly,  which  he  considered  as  an  arrest, 
the  court  does  not  find  an  arrest,  nor  the  use  of 
any  force  against  his  person.  Nor  does  the 
petition  of  the  plaintiff  say  anything  about 
an  arrest,  or  force,  or  duress.  That  he  feared 
the  officer  might  buy  the  oats  in  the  market  and 
hold  back  the  difference  in  price  from  the 
money  due  for  oats  already  delivered,  does  not 
invalidate  the  contract  which  he  consented  to 
fulfil!  to  avoid  that  result.  He  could  still  have 
refused,  and  the  Government  would  have  paid 
him  what  it  owed  him. 

The  supposition  that  the  Government  will 
not  pay  its  debts,  or  will  not  do  justice,  is  not 
to  be  indulged.  Still  less  can  it  be  made  the 
foundation  for  a  claim  of  indemnity  against  loss 
incurred  by  an  individual  by  acting  on  such  a 
susKestion. 

But  it  is  not  tu  be  disguised  that  this  case  is 
an  attempt,  under  the  assumption  of  an  implied 
contract,  to  make  the  Glovernment  responsible 
for  the  unauthorized  acts  of  ite  officer,  those  acts 
being  in  themselves  torts.  No  government  has 
ever  held  itself  liable  to  individuals  for  the  mis- 
feasance, laches  or  unauthorized  exercise  of 
power  by  its  officers  and  agents. 

464 


In  the  language  of  J%tclge  Story,  Story,  A.g., 
sec.  819,  "  It  does  not  undertake  to  guarantee- 
to  any  person  the  fidelitv  of  any  of  the  officers- 
or  agents  whom  it  employs,  since  that  would 
involve  it  in  all  its  operations  in  endless  em- 
barrassments, and  difficulties,  and  losses,  which 
would  be  subversive  of  the  public  interests."" 
U.  8.  V.  KirlqfxUHek.  9  Wheat.,  720;  Dox  v. 
P.  M.  Qtn.,  1  Pet.,  818:  OtmieeUr.  Voorheet.  1» 
Ohio,  628. 

The  creation  bv  Act  of  Congress  of  a  court 
in  which  the  United  States  may  be  sued,  pre- 
sents a  novel  feature  in  our  jurisprudence.tbough 
the  Act  limits  such  suits  to  claims  founded  on 
contracts,  express  or  implied,  with  certain  un- 
important exceptions.  But  in  the  exercise  of 
this  unaccustomed  jurisdiction,  the  courts  are 
embarrassed  by  the  neceesarv  absence  of  prec- 
edent and  settled  principles  by  which  the  lia- 
bility of  the  Government  may  be  determined. 
In  a  few  adjudged  cases  where  the  United 
States  was  plaintiff,  the  defendants  have  been 
permitted  to  assert  demands  of  various  kinda 
by  way  of  set-off,  and  these  cases  may  afford 
useful  guidance  where  they  are  inpoint.  'The 
cases  of  U.  8.  v.  Kirkpatriek,  9  Wheat.,  730, 
and  Dox  v  PattmoBter-ChMral,  1  Pet.,  818.  are 
of  this  class,  and  establish  the  principle  that 
even  in  regard  to  matters  connected  with  the 
cause  of  action  relied  on  by  the  United  States, 
the  Government  is  not  responsible  for  the 
laches,  however  gross,  of  its  officers. 

The  language  of  the  statutes  which  confer 
lurisdiction  upon  the  Court  of  Claims,  excludes, 
by  the  strongest  implication,  demands  against 
the  Government  founded  on  torts.  The  general 
principle  which  we  have  alreadv  stated  as  ap- 

Slieable  to  all  governments,  forbids,  on  a  policy 
nposed  by  necessity,  that  they  diould  hold 
themselves  liable  for  unauthorized  wrongs  in- 
flicted by  their  officers  on  the  citizen,  though 
occurring  while  engaged  in  the  discharge  of 
official  duties.  NieMi  v.  U.  8.  [ante,  1221. 
In  the  absence  of  adjudged  cases  determin- 
ing how  far  the  Government  may  be  responsible 
on  an  implied  auumpnt  for  acts  whic^,  though 
unauthonzed,  may  have  been  done  in  its  inter- 
est, and  of  which  it  may  have  received  the 
benefit,  the  apparent  hardships  of  many  such 
cases  present  strong  appeals  to  the  courts  to  in- 
demnifv  the  guflering  individual  at  the  expense 
of  the  iTnited  States. 

These  refiections  admonish  us  to  be  cautious 
that  we  do  not  permit  the  decisions  of  this  court 
to  become  authority  for  the  righting,  in  the 
Court  of  Claims,  of  all  wrongs  done  to  individ- 
uals by  theofficersof  the  General  Government, 
though  they  may  have  been  committed  while 
serving  that  government,  and  in  the  belief  that 
it  was  for  its  interest.  In  such  cases,  where  it 
is  proper  for  the  nation  to  furnish  a  remedy. 
Congress  has  wisely  reserved  the  matter  for  its 
own  determination.  It  certainly  has  not  con- 
ferred it  on  the  Court  of  Claims. 

Judgment  affirmed. 


ated-91  U.  S.,  396 ;  93  IT.  S.,  tsr :  96  U.  B.,  SU :  101 
C.  S..S46;106U:8.,288,2U,4M:ilAm.  Bep.,Ml(8a- 
N.  C  61). 
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A.   B.  KING,  A.  BUTLER  ahb  C.  THUR- 

LOW,  LibU.  and  AppU., 

«. 

THE  PROCEEDS  OP  THE  SALE  OF  THE 

PROPELLER  LADY  FRANKLIN. 
(See  8.  C„  "  Th»  Lady  Franklin,"  8  WaU..  82&^2B.) 

BiB  of  fading,  hma  far  explainable  by  parol — 
given  far  good*  not  ihipped. 

In  to  far  as  a  bill  of  lading  la  a  oontiaot,  it  cannot 
be  explained  by  parol  evidence. 

But  if  a  cootraot,  it  la  alao  a  receipt,  and  In  that 
regard  It  mar  be  explained,  espeolally  when  it  ia 
used  as  the  foundation  of  a  suit  between  the  ori|(i- 
nal  parties  to  it. 

The  obUsation  between  ship  and  carso  Is  mutual 
and  recipmoal.  and  does  not  attach  uotll  the  carffo 
is  on  board  or  in  the  custody  of  the  master. 

Whereabill  of  lading  was  erlven  by  mistake  for 
coods  not  actually  shipped,  there  can  be  no  Hen 
for  Don-delivery  of  the  goods,  notwlthstandlnir  the 
bUl  of  lading. 

[No.  56.] 
Argued  Nov.  16.  1369.    Decided  Dee.  IS,  1869. 

APPEAL  from  the  Circuit  Courtof  the  Unit- 
ed States  for  the  Northern  District  of 
Illinois. 

A  libel  in  admiralty  was  filed  in  this  case  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  by  the  appellants, 
to  recover  for  a  certain  lost  cargo.  A  decree 
having  been  entered  for  the  respondent,  the  li- 
belants took  an  appeal  to  the  circuit  court,  by 
wliich  the  said  decree  was  a£9rmed.  Thereupon 
the  said  libelants  took  a  farther  appeal  to  this 
court 

The  case  is  fully  stated  by  the  court. 

Mr.  Robert  Rke,  for  appellants: 

The  signing  of  the  bills  of  lading  bv  the 
authorized  agent  of  the  vessel,  after  deUvery 
of  the  property  into  his  possession  and  control, 
Unds  the  vessel  and  has  the  same  force  and 
effect  as  if  signed  by  the  master. 

SavU  V.  Deihler,  8  Keyes,  577;  Dows  v. 
dreen,  24  N.  Y.,  688;  The  Emma  Johnton,  1 
Spngue,  53i7:  Oooea  Biver  Ht.  Co.  v.  Barelay, 
30  Ala.,  120;  Putnam  v.  TiUot»on.  IS  Met..  517. 

In  the  case  at  bar,  the  agent  always  signed 
the  bills  of  lading,  the  master  never. 

The  owner  of  the  vessel  is  estopped — as 
against  the  consignee  of  the  bill  oi   lading. 


when  he  has  taken  it  for  a  valuable  consider- 
ation upon  the  faith  of  the  acknowledgments 
which  it  contains — to  deny  the  truth  of  the 
statements  to  which  he  has  jtiven  credit  by  the 
signature  of  his  agent,  so  far  as  these  state- 
ments relate  to  matters  which  are  or  ought  to 
be  within  his  knowledge. 

Sea/re  v.  Wingate.  3  Allen,  103;  Ward  v. 
Whitney,  8  Sandf.,  899;  Stttton  v.  EelteU.  1 
Sprague,  300;  The  Henry,  1  Blatchf.  &  H.,  465; 
Butter  V.  The  Arrow,  1  Newb.,  59;  1  Pars. 
Ship.  &  Adm.,  190,  and  n.  4. 

In  this  case,  the  consignee  advanced  on  the 
faith  of  the  bill  of  lading. 

The  defendant  entrusted  Sanderson,  the 
shipper,  with  the  bills  of  lading  after  the  re- 
ceipt of  the  property,  and  gave  him  the  indicia 
of  title.  Whenever  one  of  two  innocent  parties 
must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the  loss 
must  sustain  it. 

Liekbarrowv.  Maton,  2T.  R.,  68;  Raul*  v. 
Deehler,  3  Keyee,  575.  This  case  is  directly  in 
point. 

In  courts  of  admiralty,  like  courts  of  law, 
parol  testimony  cannot  be  received  to  contradict 
the  terms  of  a  bill  of  lading.  8  Oreenl.,  sec. 
402. 

Nor  can  courts  of  admiralty  exercise  chancery 
powers  to  reform  maritime  contracts. 

Ajidrete*  v.  S»i>ex  Int.  Go.,  3  Mas.,  7;  Ky- 
noek  V.  The  Ives,  Newb.,  205;  The  Perteveranee, 
1  Blatchf.  &  H  ,  380. 

When  a  written  contract  is  attacked  on  the 
ground  of  containing  some  material  mistake, 
the  mistake  must  be  established  by  strong,  irre- 
fragable evidence."  One  witness  on  each  side, 
directly  contradicting  the  other,  is  not  in  itself 
sufficient 

Langley  v.  Brown,  2  Atk.,  203;  Henkle  v. 
Im.  Co.,  1  Ves.,  318;  Shelburne  v.  Inchiguin,  1 
Bro.  Ch.,  34:  Ad.  Eq.,  star  p.  171. 

The  custody  and  control  of  the  acents  of  the 
vessel  over  the  cargo  is  the  founcution  of  the 
reciprocal  liens  of  the  vessel  to  the  cargo,  and 
cargo  to  the  vessel.  BuJJdey  v.  Steam  Cotton 
Co..  24  How.,  803  (66  U.  8,  XVL,  602). 

Meurt.  Ooodwin.  Ijarned  &  Towle.  for  ap- 
pellee: 

The  facts  in  this  case  negative  any  liability 


N  on.— J9Ui  of  lading,  hnw  far  may  be  varied  or  ex- 
plained by  parol. 

A  bill  of  lading  la  a  receipt  and  a  contract.  So  far 
as  it  ia  a  receipt.  It  Is  open  to  explanation  by  parol 
between  the  original jjartles.  The  Delaware,  81  (7. 
S.  a*  Wall.),  mf;  O'&ien-T.  Oilcbrist,  U  He.,  SM ; 
Oallero  v.  Welsh,  1  Pa.  Leg.  Oaz.  R.,  121 ;  Bates  v. 
TOdd,  1  H.  *  Hob..  106 ;  The  J.  W.  Brown,  1  Bias.,  78. 

As  a  contract,  a  bill  of  lading  cannot  be  altered 
by  parol  any  more  than  any  other  contract.  Bar- 
ber V.  Brace.  8  Conn.,  S ;  Wolfe  v.  Hrers,  8  Sandf.,  T. 

Parol  evidence  cannot  be  received  to  vary  in  any 
manner  a  bill  of  lading  in  its  character  of  a  con- 
tract. White  V.  Van  Kirk,  26  Barb..  16 ;  C.  *  C.  R. 
B.  Co.  V.  Pontius.  19  Ohio  St.,  281 :  Shaw  v,  Gard- 
ner. 12  Gray,  488 ;  Cox  v.  Peterson,  80  Ala.,  606. 

An  ambiguity  in  it  may  be  explained  by  parol. 
Barnard  t.  KeUogg,  n  U.  8.  (10  Wall.),  388;  Chou- 
teau v.  Leech,  18  Pa.  St,  224;  Bus.  St.  Nav.  (3o.  v. 
8U  va.  la  C.  B.  N.  8.,  616 ;  Butler  v.  The  Arron,  Newb., 

at. 

The  receipt  In  the  bill  is  open  to  explanation  be- 
tween master  and  shipper,  but  maater  cannot  ex- 
plaiD  it  as  against  a  oonaigDee  or  assignee  in  good 
nlth  who  took  it  for  value,  relying  upon  its  state- 
meats,  by  denying  statements  in  it  which  ought  to 
be  known  by  him ;  nor  can  owners,  where  master 
cannot,  when  master  acted  within  his  authority.  It 
I*  not  within  general  scope  of  master's  authority 

Bee  8  Wall. 


to  receipt  for  goods  not  received.  Searsv.  Wingate 
8  Allen,  lOe ;  Sutton  v.  Kettell,  1  Sprague,  300 :  War> 
den  V.  Greer,  6  Watte.,  424;  Dickenson  v.  Seelye,  18 
Barb,  108. 

A  bill  of  lading  signed  by  carriers  containing  such 
words  as  "  in  good  order  or  "  well  conditioned,"  is 
prima  facie  but  not  oonoluslve  evidence  that  goods 
were  at  time,  of  delivery  to  carrier,  in  good  condl- 
tiOD.  and  throws  burden  of  proof  on  carrier  to 
show  goods  werenotsowbendeliveredtohlm.  Tar- 
box  v.  Eastern  Steamboat  Co..  SO  Me.,  888 ;  The  Co- 
lumbo,8  Blatehf.,  821;  III.  R.  B.  Co.  v.  Cowiee.  82111., 
lis :  Hastings  v.  Pepper,  11  Pick,  41;  The  California, 
2  Sawy.,  12:  Price  v.  Powell.  8  N.  Y.,  822;  Nelson  v. 
Woodruff.  66  U.  8..  XVII.,  97 ;  English  v.  Ocean 
St.  Nav.  Co.,  2  Blatehf.,  iZS;  Smith  v.  N.  Y.  C.  R. 
R.  Co.,  48  Barb.,  226. 

If  reoept  or  bill  of  lading  allows  forwarding  by 
any  earner,  evidence  of  oral  instructions  to  for- 
ward a  particular  way  Is  not  competent  against  the 
carrier.    Hinckley  v.  N.  Y.  C.  R.  R.  Oo.,6aN.  Y.,  420. 

A  clean  bill  of  lading  imports  a  contract  that  goods 
are  to  be  stowed  under  deck.  Under  such  a  bill 
parol  evidence  of  a  contract  that  they  were  to  be 
stowed  on  deck  is  inadmissible.  Baltimore,  eto^  St. 
Ck>.  V.  Brown,  64  Pa.  St.,  7T ;  Tbe  Delaware,  81 U.  S.  (14 
Wall.),  678 ;  The  Wellington,  1  Bias.,  279 ;  The  Petona, 
Ware,  641.  If  it  stipulates  that  part  may  be  carried 
on  deck,  oral  evidence  of  consent  that  rest  be  so 
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•n  rem  or  lien  upon  the  Tessel.  A  maritime 
contract  of  affreightment,  which  shall  bind  the 
vessel  to  the  merchandise  for  the  due  perform- 
ance of  the  contract,  commences  only  with  the 
delivery  of  the  goods  on  board,  or  on  a  lighter 
or  barge  belonging  to  and  controlled  by  the 
boat,  or  into  the  custody  of  some  officer  of  the 
boat,  to  be  carried  on  board.  No  such  delivery 
of  the  flour  is  shown  in  this  case.  Courtenay 
was  the  warehouseman,  and  received  the  flour 
in  store  as  such.  He  held  it  as  such  warehouse- 
man, like  any  forwarding  merchant,  pro  hae 
vice  the  a^ent  of  the  shippers  to  forward  the 
merchandise  by  some  of  the  boats  of  that  line. 
In  fact  he  had  forwarded  this  flour  by  The  An- 
telope and  Water  Witch. 

Ang.  Car.,  2d  ed.,  sec.  129;  The  Freeman 
V.  Buckingham,  18  How.,  Ib2(69  U.  8.,  XV., 
841). 

The  cases  cited  in  Westminster  Hall  sustain 
this  principle. 

Grant  v.  Norway,  2  Eng.  L.  &  E.,  887; 
Huberity  v.  Ward.  18  Eng.  L.  <&  E.,  661:  Cole- 
man V.  Richei,  29  Eng.  L.  &  E.,  828. 

The  same  principle  is  laid  down  in  the  subse- 
quent cases. 

VanOervxUer  v  MiOi,  19  Bow.,  82  (60  U.  S.. 
XV. .  554) ;  BuXkley  v.  Cotton  Co..  24  How. ,  886 
(65  U.  S.,  XVI.,  699). 

So  far  as  the  fact  of  the  receipt  of  goods  or 
the  quantity  received  is  concerned,  the  bill  of 
lading  is  in  the  nature  of  a  receipt;  not  con- 
clusive between  the  shipowner  and  the  ship- 
per, but  open  to  explanation  and  evidence  of 
the  real  facts. 

Abb.  Ship.,  7th  Am.  ed.,  824 m;  1  Pars.  Mar. 
L.,  187,  n.  2.  and  cases  cited;  The  Freeman  v. 
Buckingham,  18  How.,  182  (mpra);  1  Oreenl. 
Ev.,  sec.  806. 

The  paper  on  which  the  libelants  rely,  called 
a  bill  of  lading,  is  in  fact  a  memorandum  re- 
ceipt given  by  Courtenay's  clerk  by  mistake. 
Although  not  designed  in  fraud,  it  was  false  in 
fact.  No  such  flour  was  then  in  the  ware- 
house, and  none  was  received  by  the  boat.  The 
actual  bill  of  lading  of  The  Lady  Franklin  did 
not  pretend  it. 

There  is  no  question  of  bona  fide  purchase  in 
this  case.  The  facts  rebut  it.  The  libel  itself 
claims  that  Sanderson  shipped  this  flour  as  the 


agent  of  the  libelants.    The  libelants  were  then 
the  real  shippers. 

Mr.  JtuUee  Darls  delivered  the  opinion  of 
the  court: 

The  libel  in  this  case  alleges  that  the  libelants, 
in  the  month  of  November,  1868,  by  their 
agent,  Edward  Sanderson,  caused  to  be  deliv- 
ered at  Milwaukee,  to  the  steamer  Lady  Frank- 
lin, 840  barrels  of  flour,  to  be  transported  to 
Port  Samia,  on  the  St.  Clair  River,  for  wbidi 
shipment  they  received  a  bill  of  lading;  but 
that  290  barrels  of  the  flour  were  never  deliv- 
ered.and  as  a  consequence  of  this  state  of  thing*, 
they  claim  a  maritime  lien  on  the  vessel  for  Uie 
value  of  this  flour. 

The  answer  denies  that  the  flour  in  con- 
troversv  was  ever  delivered  to  the  master  or 
shipped  on  board  the  steamer. 

The  facts  in  the  case  which  raise  the  qnea- 
tions  to  be  decided  are  few  and  not  seriously 
controverted.  There  was  in  1863,  a  line  of 
steamers  enraged  in  the  lake  service  from  Mil- 
waukee to  Port  Samia,  and  running  in  con- 
nection with  the  Orand  Trunk  Railway — of 
which  The  Lady  Franklin  was  one;  but  each' 
boat  had  separate  owners  and  there  was  no 
joint  undertaking  that  any  one  of  the  boats 
should  be  responsible  for  the  breach  of  a  con- 
tract or  misconduct  of  another.  This  line  of 
steamers  had  a  particular  warehouse  in  Mil- 
waukee, owned  by  Ooodrich,  at  which  they 
stopped  and  which  was  used  to  receive  and 
store  freight  for  them,  of  which  Courtenay  was 
agent,  who  also  acted  as  a^nt  for  the  boats  in 
engaging  and  shipping  freight.  The  cargo  of 
flour  in  dispute  was  reioeived  by  Courtenay  for 
the  libelants,  through  Sanderson,  their  agent, 
with  an  agreement  to  ship  it  for  them  on  one 
of  this  line  of  steamers;  and  in  point  of  fact, 
fifty  barrels  were  shipped  on  The  Antelope.one 
of  the  line,  and  received  by  the  libelants.  The 
remuning  290  barrels,  for  which  the  lien  is 
claimed  on  The  Lady  Franklin,  were  also 
shipped  on  the  7th  of  Novemlier  by  The  Water 
Witch,  another  boat  in  the  same  line,  and  con- 
signed to  the  libelants,  but  were  not  received  by 
them  because  the  boat  foundered  at  sea.  Not- 
withstanding these  shipments,  a  clerk  in  the 
warehouse,. under  Courtenay,  in  the  absence  of 


carried  Is  not  admissible.  Sayward  v.  Stevens,  3 
Gray,  VI. 

[Tsase  of  a  partlcnlar  trade  to  go  carry  Is  compe- 
tent. Baxter  V.  Leland,  1  Blatotaf.,  S26. 

Evidence  of  an  Bffreement  for  particularly  careful 
stowage  under  deck  may  be  competent.  The  Star  of 
Hope,  2  Sawy.,  15, 

If  bill  of  ladlnir  stipulates  for  the  most  direct 
route  It  cannot  be  varied  by  evidence  of  previous 
oral  accroement  allowlntr  deviation.  Stapleton  v. 
KlngTsSIowa.  28;  9.  C,  11  Am.  Hep.,  109. 

Bill  of  lading  or  receipt  does  not  exclude  oral  evi- 
dence of  InstructlonB  not  InconsisteDt  with  It.  Bloa- 
som  V,  Oriffln,  13  N.  T.,  569. 

Except  as  against  bona  ./Ide  transferee  of  bill  of 
lading  for  value,  carrier  may  contradict  delivery  of 

goods  to  bim,  tbeir  description,  quantity  or  oondt- 
on.  The  Freeman  v.  Buckingham,  59  TJ.  8.,  XV., 
81 ;  Diokerson  v.  Seelve,  12  Barb.,  W ;  Sutton  v.  Ket- 
tell,  Sprague,  Dec.,  307 ;  Hale  v.  Milwaukee  Dock 
Co.,  29  Wis.,  «2 :  8.  C,  9  Am.  Hep.,  808;  Backus  v. 
Marengo,  8  McLean,  487;  Oraves  v.  Harwood,  9 
Barb.,  477  :  Goodrich  v.  Norris,  Abb.  Adm.,  196 ; 
Brown  v.  Powell.  D.  8t  Coal  Co.,  L.  R.,  10 :  C.  P.,  662 ; 
S.  C,  UMoaks  Eng.  R.,420:  Farm'B.Jtc.,B'k  v.  Cfaam- 
plalnTTaDS.Co..l«Vt.,188;  Knox  v.  Rives.  14  Ala., 
£49:  Tarbox  v.  Eastern  Steamship  Co.^SO  Me.,  889; 
Price  V.  Powell,  8  N.Y.,322;  EUis  v.  Willard,  9  N. 
Y.,  529 ;  Manning  v.  Hoover,  Abb.  Adm.,  188. 

466 


Oral  agreement  as  to  what  was  to  be  done  with 
goods  after  reaching  terminus  named  in  bill  of  lad- 
ing may  be  shown.  Bait.,  Ac.,  Steamship  Co.  v. 
Brown,  54  Pa.  St.,  77 ;  Hooper  v.  Chicago  t  Nov.  R. 
R.  Co.,  27  Wis.,  81 ;  8.  C,  9  Am.  Bep., !». 

Bill  of  lading  making  no  mention  of  time  cannot 
be  varied  by  oral  agreement  as  to  time ;  but  evi- 
dence of  usage  is  competent.  Hlgglnsv.  U.S. Mail 
Steamship  Co.,  8  Blatcbf.,  282 ;  Coohian  v.  Betberg, 
3  Esp.,  121. 

The  legal  presumption  is  that  the  stipulations  of  a 
bill  of  lading  or  receipt  providing  against  liability 
from  Are  or  perils  of  the  sea  were,  in  the  absence 
of  fraud,  concealment  or  improper  practice,  known 
and  assented  to  by  the  consignor.  Steers  v.  Liver- 
pool, tco..  Steamboat  Co.,  57  N.  T..  1 ;  B.  C  IS  Am. 
Itep.,  448;  but  see  IS  Am.  Bep.,  4&7,  note. 

It  is  a  special  contract  binding  on  the  oonsignor 
whether  he  reads  the  contract  ur  not.  Belger  v. 
Dinsmore,  51  N.  T.,  186;  S.  C,  10  Am.  Rep.,  675  r 
Huntington  v.  Dinsmore.  4  Hun,  66 ;  Klrkland  v, 
Dinsmore,  62  N.  T.,  171 ;  Soumet  v.  Nat'l.  Bzpreas 
Co.,  66  Barb.,  284 :  erace  V.  Adams,  100  Mass.,  506 :  S. 
C,  1  Am.  Bep.,  181 ;  King  v.  Woodbrldge.  84  Vt., 
571 :  Cincinnati,  Ac..  B.  B.(Do.  v.  Pontius,  IS  Ohio  St., 
221 ;  8.  C,  2  Am.  Rep.,  891 :  SImonds  v.  Palo.  6  H.  * 
N.,  TOO :  Boorman  v.  Am.  Ex.  Co..  21  Wis..  U>:  Vaa 
Toll  V.  South  Eastern  By.  Co.,  12  0.  B.  N.  S.,  76. 

95  V.  8. 
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CSourtensy,  in  ignorance  that  the  flour  had  been 
previously  shipped  on  The  A.ntelope  and  Water 
Witch  but  supposing  it  still  in  the  warehouse 
for  shipment,  by  mistalcegaTe  to  Sanderson  the 
bill  of  lading  attached  to  the  libel. 

The  attempt  made  in  the  prosecution  of  this 
libel,  to  charge  this  vessel  for  the  non  delivery 
of  a  cargo,  which  she  never  received  and, 
therefore,  could  not  deliver,  because  of  a  false 
bill  of  lading,  cannot  be  successful,  and  we  are 
somewhat  surprised  that  the  point  is  pressed 
here. 

Courtenay  was  a  warehouseman  in  Milwaukee, 
and,  although  he  acted  as  agent  for  the  differ- 
ent steamers  of  the  Orand  Trunk  line,  he  did 
not  receive  the  flour  to  be  sent  by  one  partic- 
ular steamer  in  preference  to  another.  His 
engagement  had  this  meaning,  and  nothing 
more:  to  forward  the  flour  with  all  practicable 
expedition,  by  the  first  suitable  steamer  of  the 
Une  which  arrived  in  port  that  would  carry  it. 
Having  actually  shipped  it  in  good  condition 
in  advance  of  the  arrival  of  The  Franklin  in 
port,  by  seaworthy  steamers,  a^nst  which 
nothing  is  alleged,  he  discharged  his  obligations 
to  the  libelants.  It  would  be  strange,  indeed, 
if  the  owners  of  The  Franklin  were  made  to 
snffer,  because  (he  common  agent  of  all  the 
boats  iiad,  through  inadvertence,  given  a  re- 
ceipt for  merchandise  not  on  the  boat,  or  in 
the  warehouse  even,  but  which  was  then  on 
tward  other  Iwats,  on  its  way  to  its  destination. 
The  case  is  not  emlmrassed  by  any  question  of  a 
dona  fide  purchase  on  the  strength  of  the  bill  of 
lading,  for  the  lil^lants  themselves  were  the 
real  shippers.  Such  is  the  claim  in  the  libel, 
and  it  is  supported  by  the  evidence,  for  Sander- 
son swears  the  flour  belonged  to  the  lil)elants, 
on  its  delivery  at  the  warehourse.  In  so  far  as 
a  bill  of  lading  is  a  contract,  it  cannot  he  ex- 
plained by  parol ;  but  if  a  contract,  it  is  also 
a  receipt,  and  in  that  regard,  it  may  be  explain- 
ed, especially  when  it  is  used  as  the  foundation 
of  a  suit  between  the  original  parties  to  it — the 
shippers  of  the  merchandise,  and  the  owner  of 
the  vessel. 

The  principle  is  elementary,  and  needs  the 
citation  of  no  authority  to  sustain  it. 

In  this  case  the  bill  of  lading  acknowledges 
the  receipt  of  so  much  flour,  and  is  prima  faeie 
evidence  of  the  fact.  It  is,  however,  not  con- 
clusive on  the  point,  but  may  be  contradicted 
by  oral  testimony. 

Tlie  doctrine  that  the  obligation  l)etween  ship 
and  cargo  is  mutual  and  reciprocal,  and  does 
not  attach  until  the  cargo  is  on  board,  or  in  the 
custody  of  the  master,  has  been  so  often  dis- 
cussed and  so  long  settled,  that  it  would  be 
useless  labor  to  restate  it,  or  the  principles 
which  lie  at  its  foundation.  The  case  of  T^e 
Freeman  v.  Buckingham,  decided  by  this  court, 
18  How.,  192  [59  U.  8.,  XV.,  8451,  is  decisive 
of  this  case.  It  is  true  the  bill  of  lading  there 
ijras  obtained  fraudulently,  while  here  it  was 
given  by  mistake ;  but  the  principle  is  the  same, 
and  the  court  held  in  that  case  that  there  could 
be  no  lien,  notwithstanding  the  bill  of  lading. 

The  court  say,  "There  was  no  cargo  to  which 
the  ship  could  be  bound,  and  there  was  no 
contract  for  the  performance  of  which  the  ship 
could  stand  as  security." 

TAe  judgment  of  the  Gircuit  Court  i*  affirmed. 

Clted-36  Am.  Kep.,  iW  (10  Me.,  »0). 
8ee8  Waix 


THE  UNITED  STATES  EXPRESS  COM- 
PANY, «#.  .n  iTrr. , 

e, 

KOUNTZE  BROTHERS. 

(See  S.  C.  8  WalUae^MJ 

Nebraika  court — averment  of  eUizenship — uW 
euffleient — queition  not  raited  belote—expreat 
company  liaNefor  robbery — omittion  to  charge 
jury  not  error. 

On  Nebraska  being  admitted  as  a  State,  civil  cases 
of  a  Federal  character  and  jurisdiction  were  trans- 
ferred from  tbe  territorial  to  the  circuit  court. 

An  averment  that  the  plaintlirs  were  a  Urm  of 
natural  persons,  associated  together  for  the  pur- 
pose of  oarrytnjr  on  tbe  banking  business  In  Omaha, 
is  equivalent  to  saying  that  thejr  had  their  domicil 
there. 

An  averment  that  the  defendant  is  a  foreign  cor- 
poration formed  under  and  created  by  the  Taws  of 
the  State  of  Neir  York,  means  that  the  defendant 
is  a  citizen  of  tbe  State  of  New  Tork. 

Where  no  question  is  made  in  tbe  court  tielow  in 
regard  to  the  citizenship  of  the  parties,  it  cannot 
be  made  here. 

Where  tbiire  were  two  routes  for  sending  goods 
by  express,  the  one  safe  and  the  other  hazardous, 
and  yet  the  Express  Company,  in  defiance  of  the 
wishes  of  the  owner  of  the  goods,  rejected  the  safe 
and  adopted  the  hazardous  route  and  the  goods 
were  lost  by  robt>ery,  the  Company  Is  liable. 

The  mere  omission  to  charge  the  Jury  on  some 
one  of  the  points  In  a  case,  without  any  request  to 
the  court  on  tbe  subject,  cannot  be  assigned  for 
error. 

[No.  77.] 
Argued  Dee.  IS,  1869.     Decided  Dee.  IS,  1869. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1    States  for  the  District  of  Nebraska. 

An  action  was  brought  by  the  defendants  in 
error,  in  a  District  Court  of  the  Territory  of 
Nebraska,  to  recover  from  defendant  as  com- 
mon carriers,  the  value  of  certain  gold  dust. 
The  case  was  subsequently  transferred  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska,  in  which  court  judgment 
was  given  for  the  plaintiffs;  whereupon  the  de- 
fendant sued  out  this  writ  of  error. 

For  a  part  of  its  defense  in  the  court  below, 
the  defendant  relied  upon  the  following  special 
contract,  viz. : 

"  United  States  Express  Company,  Omaha, 
N.  T.,  Sept.  29,  1867.  Received  of  Kountze 
Brothers,  one  package  said  to  (Mntain  gold  dust, 
valued  at  thirty-flve  hundred  dollars,  and 
marked  'Drexel  &  Co.,  Philadelphia,  Pennsyl- 
vania,' which  we  undertake  to  forward  to  the 
nearest  point  of  destination  reached  by  this 
company,  only  perils  of  navigation  excepted; 
and  it  is  hereby  expressly  agreed  that  said 
United  States  Express  Company  are  not  to  be 
held  liable  for  any  loss  or  damage,  except  as 
forwarders  only;  not  for  any  loss  or  damage 
of  any  box,  package  or  thing  for  over  $50, 
unless  tbe  just  and  true  value  thereof  \» 
herein  stated,  or  for  any  loss  or  damage  by 
fire;  tbe  acts  of  QoA  or  the  enemies  of  the 
government;  the  restraints  of  government- 
mobs,  riots,  insurrections,  or  pirates:  or  from 
any  of  the  dangers  incident  to  a  time  of  war; 
nor  upon  any  property  or  thing  unless  properly 
packed  and  secured  for  transportation ;  or  upon 
fragile    fabrics,   unless  so  marked  upon  the 

Note.— i<yom  what  UabiUly  a  contract  that  a  com- 
mon carrier  i»  not  to  lie  rapontibU  Jar  lott  nr  dam- 
age, wUl  exonerate.  See,  nnte  to  New  Jersey  St.  Nav. 
Co.  V.  Heroh.  Bk.,  4!!  C.  S.  (8  How.),  814. 
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-package  containing  the  same;  nor  upon  any 
iabrics  consisting  of,  or  contained  in  glass. 
Por  U»e  proprietors. 

S.  B.  WooLwoBTH,  Jh.,  Agent  for 
Barkalow." 
The  case  is  fully  stated  by  tiie  court. 
Menr$.  Porter,  Loarey,  Boren,  J.  U.  Wool- 
teortA,  and  J.  Hnblejr  Ashton.  for  plaintiff 
in  error: 

1.  The  2d  section  of  the  A.ct  of  Feb.  22, 
1848  (9  Stat,  at  L.,  212),  did  not  authorize  the 
transfer  or  removal  of  this  case  from  the  court 
of  the  Territory  of  Nebraslta,  in  -which  it  -was 
instituted,  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

That  section  of  the  Act  of  1848  declared  that 
the  provisions  of  the  Act  of  Feb.  22, 1847,  shall 
appfy  to  all  cases  which  may  be  pending  in  the. 
Supreme  or  other  Superior  Court  of  any  Terri- 
tory of  the  United  States  Which  mav  be  ad- 
mitted as  a  State,  at  the  time  of  its  admission. 

The  8th  section  of  the  Act  of  Feb.  22.  1847 
(9  Stat,  at  L.,  180),  provides  that  "  In  all  cases 
of  Federal  cliaracter  and  jurisdiction  com- 
menced in  said  Territorial  Courts  (Superior 
Courts  of  Territory  of  Florida  and  the  Court  of 
Appeals  of  that  Territory),  after  said  day 
(March  8,  184B),  and  in  -which  judgments  and 
decrees  were  rendered,  or  -which  are  claimed  to 
have  been  since  pending  therein,  the  records 
and  proceedings  thereof,  and  the  judgments 
and  decrees  therein,  are  hereby  transferred  to 
the  District  Court  of  the  United  States  for  the 
District  of  Florida,"  etc. 

There  was  no  authority  for  the  transfer  of 
this  case  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

The  case,  if  it  fell  within  the  provisions  at 
all,  -went  to  the  district  court  and  not  to  the  cir- 
cuit court. 

We  say  that  the  District  Court  for  Douglas 
County,  Nebraska,  from  -which  this  case  seems 
to  have  been  transferred,  -was  not  a  "  Superior 
Court "  of  that  Territory,  within  the  meaning 
of  the  statutes  referred  to;  and  that,  therefore, 
a  case  pending  in  it  could  not  be  transferred  to 
the  Federal  Court. 

It  is  doubtful  whether  any  case  could  be 
removed  from  the  Territorial  Court  under  this 
legislation,  which  was  not  of  a  federal  juris- 
diction in  virtue  of  the  subject  matter.  It 
would  seem  that  cases  wliich  are  within  that 
jurisdiction  simply  in  virtue  of  the  citijKnship 
of  the  parties,  are  not  within  the  purview  of 
these  statutory  provisions. 

2.  Where  a  plaintiff  claims  a  right  to  prose- 
cute a  suit  in  the  Circuit  Court  of  the  United 
States,  on  the  ground  of  the  citizensliip  of  the 
parties,  the  pleadings  must  distinctly  aver  and 
show  that  they  are  citizens  of  different  States, 
and  that  one  of  them  is  a  citizen  of  the  State 
where  the  suit  is  brought;  and  if  he  omits  to 
do  this,  and  a  judgment  is  rendered  in  his  favor 
by  the  circuit  court,  this  court,  on  writ  of  error 
or  appeal,  will  reverse  the  judgment  for  want 
of  jurisdiction  in  the  court  below. 

Bingham  v.  Cabot,  8  Dall.,  382;  Vaprm  v. 
Van  Noorden,  2  Cranch,  126;  Montalet  v. 
Murray,  4  Cranch,  48;  Morgan  v.  Calender,  4 
Cranch,  370;  WaUm  v.  WMiami,  7  Cranch, 
602;  Sullivan  v.  Steamboat  Co..  6  Wheat.,  4S0; 
Jac/aon  v.  Aihton,  8  Pet.,  148;  10  Pet.,  480; 
Brown  v.  Eeene,  8  Pet.,  112;  Piquigniot  v.  Pa. 
4S8 


B.  Go.,  16  How.,  104;  8eoU  v.  Sandford,  19 
How.,  401  (60  U.  S.,  XV.,  899). 

S.  This  doctrine  is  equally  applicable  to  cases 
instituted  in  state  courts,  which  may  be  the 
subjects  of  removal  into  the  circuit  court,  on 
theground  of  the  citizenship  of  tlie  parties. 

Ward  V.  Arredondo,  1  Paine,  410. 

4.  The  pleadings  do  not  aver  nor  show,  nor 
is  there  any  proof  in  the  record  ttuit  the  plaint- 
iffs were  citizens  of  Nebraska;  and  non  eonttat 
so  far  as  this  record  discloaes  the  character  of 
the  plaintiffs,  they  were  not  citizens  of  New 
York,  where  the  Corporation  defendant  was 
located. 

in*.  Co.  V.  JPVwneA,  18  How.,  405  (69  U.  8., 
XV..  451). 

If  a  party,  either  plaintiff  or  defendant,  con- 
sists of  a  number  of  individuals,  each  one  most 
be  competent  to  sue  in  the  courts  of  the  United 
States,  or  jurisdiction  cannot  be  entertained. 

Strawhridge  v.  Curiit,  8  Cranch,  267;  Ward 
V.  Arredondo,  1  Paine,  410;  Broum  v.  Keene.  8 
Pet.,  112;  Piguignotv.RB.  Ci>.,  16How.,104. 

5.  The  only  foundation  of  jurisdiction  was, 
or  could  be,  the  service  of  process  upon  de- 
fendant's agent  in  Nebraska.  Such  jurisdic- 
tion is  expressly  prohibited  by  the  11th  section 
of  the  Judiciarr  Act  of  1789,  as  was  distinctly 
held  by  Mr.  Juttiee  Nelson,  in  two  elaborate 
and  well  considered  opinions  in  the  cases  of 
Day  V.  Jndia  Rubber  Co..  1  Blatchf.,  628;  Pnym- 
eroyv.  N.  T.  &  N.  H.  B.  R.  Co.,  A  Blatchf., 
120;  Tblandv.  Sprague.  12  Pet.,  800;  Pitxpiet 
V.  Swan,  6  Mas.,  85;  Rushmonjd  v.  Dreyfout, 
ISumn.,  181. 

The  circuit  court  in  New  York  is  the  only- 
Federal  Court  wliich  could  entertain  jurisdic- 
tion of  this  suit. 

6.  The  description  of  the  defendant  Corpora- 
tion as  "  a  foreign  Corporation  formed  under 
and  created  by  the  laws  of  the  State  of  New- 
York,"  is  not  a  su£Bcient  or  proper  description 
of  the  defendant  to  bring  it  -within  the  juris- 
diction of  the  circuit  court. 

Mair»k4M\.  B.  A  0.  R.  R.  Co.,  16  How.. 
814;  In*.  Oo.  v.  French,  18  How..  404  (59  U. 
S.,  XV.,  461);  Got.  Dratebridge  Co.  v.  Sfuip- 
herd,  20  How.,  227  (61  U.  S.,  XV.,  896.) 

The  petition  fails  to  aver  that  the  Corpora- 
tion defendant  has  its  principal  place  of  buri- 
ness  in  New  York,  and  is,  therefore,  defective 
under  the  opinion  of  Chief  Juitiee  Taney,  in 
the  case  last  cited. 

7.  The  property  was  delivered,  accepted  and 
carried  under  and  subject  to  the  provisions  of 
a  special  contract,  and  not  under  and  in  pursu- 
ance of  a  general  undertaking  on  the  part  of 
the  defenobnt  to  "  transport  the  property  aa 
common  carriers. " 

It  was  proved  that  the  plaintiffs  had  very 
often  sent  goods  by  this  Express,  and  always 
received  such  receipts. 

There  can  be  no  doubt  at  this  time  that  such 
a  receipt,  accepted  under  such  circumstances, 
constitutes  an  agreement  between  the  Com- 
pany and  the  owners  of  the  property,  and  haa 
the  same  effect  in  law  as  if  signed  by  both 
parties. 

K  J.  Steam  Jfar.  Co.  v.  Mereh.  Bank,  6 
How.,  844;  York  Company  v.  Central  B.  R., 
8  Wall.,  Ill  (70  U.  8.,  XVIII.,  171);  Fhm- 
ham  V.  Cam.  db  Amb.  R.  R.,  66  Pa.,  69;  Boor- 
man  V.  Am.  M.  Co.,  21  Wis..  152. 
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8.  The  defendant  having  been  thus  shown 
1o  have  been  a  special  earner  of  the  property 
in  question,  the  court  should  have  instructed 
the  jniy  that  the  plaintifls  could  not  recover 
in  tms  action. 

(fl)  It  is  a  question  of  law  for  the  court,  and 
not  of  fact  for  the  jury,  whether  facts  proved 
or  admitted  constitute  a  special  contract  or  not. 

KimbattY.  R.  <t  B.  R.  R.  a>.,26  Vt.,  248. 

(6)  Whenever  a  special  contract  exists,  chang- 
ing the  character  of  a  carrier  from  a  common 
to  a  private  carrier,  the  latter  cannot  be  de- 
-clared  against  as  a  common  carrier,  but  the  ac- 
tion must  be  on  a  special  contract,  or  for  a 
breach  of  duty  arising  out  of  such  contract; 
and  if  the  declaration  in  such  case  set  forth 
be  the  general  liability  of  the  defendant  as  a 
common  carrier,  the  variance  is  fatal. 

Kimbaa  y.  R  &  B.  R.  R.  Co.  {supra);  Shaw 
.V.  r.  dbKM.  Ry.  Co.,  13  A.  &  El.  (N.  8.), 
847:  Crouch  v.  L.  A  N.  W.  RaMroad  Co.,  7 
Exch.,  706. 

The  declaration  here  was  upon  a  supposed 
general  undertaking  as  common  carrier. 

9  The  court  should  have  Instructed  the  jury 
that,  by  the  express  and  unmistakable  terms  of 
this  contract,there  could  be  no  recovery  against 
the  defendant  beyond  $50,  unless  it  was  guilty 
of  gross  negligence  or  misfeasance  in  regard  to 
this  property,  and  the  loss  was  oocadoned 
thereby. 

Dncn-man  v.  Jenkim.i  K.  &  E.,  256;  Shieidt 
T.  Blaekburne,  1  H.  Bl.,  158;  Beauehamp  v. 
fmcleg,  1  M.  &  Rob.,  88. 

The  spirit  of  the  later  adjudications  in  those 
"States  where  the  subject  has  been  most  care- 
fully considered,  is  not  opposed  to  any  agree- 
ment or  arrangement  between  parties  to  such  a 
transaction,  which  shall  relieve  the  carrier  of 
•property  from  responsibility  for  negligence 
which  does  not  amount  to  positive  tnisconduct 
-or  fraud,  misfeasance,  malfeasance  or  gross 
negligence  in  respect  to  the  subject  committed 
10  his  care. 

Dorr  V.  2f.  J.  Sleam  Ifav.  Co.,  11  N.  Y., 
485;  WelU  V.  Steam  Nav.  Co.,  8  N.  Y.,  381; 
WdUv.  If.  r.  C.  R.  R.  Co.,  24  N.  Y.,  181; 
Smith  V.  Cent.  R.  R  Co.,  24N.  Y.,  222;  Bi»»M 
V.  The  Same,  25  N.  Y..  442;  Movre  v.  Evan*. 
14  Barb.,  528;  Brown  v.  Eaitern  R.  R.  Co.,  11 
-Cusb.  97;  Bueldand  v.  Adam*  Exp.  Co.,  97 
M«M.,  124;  KaUman  v.  U.  8.  S&p.  Co.,  8 
^Kan.,  210;  Prentice  v.  Becker.  49  Barb.,  21; 
Bat»on  V.  Donovan,  4  B.  &  Aid.,  21 ;  Smith  v. 
Borne,  8  Taunt.,  144;  Oamett  v.  Willan,  5  B. 
•*  Aid.,  58;  Bmton  v.  Dibbin.  2  Q.  B.,  646; 
Oieen  v.  Burnett,  2  Cromp.  &  M.,  853. 

Since  the  Carrier's  Act  of  1880,  and  the  later 
Railway  and  Canal  Traffic  Act  of  1854  (17  and 
18  Vic.,  ch.  81),  special  contracts,  exempting 
carriers  from  the  consequences  even  of  their 
"gross  negligence,"  have  been  supported  by 
the  courts. 

Carr  v.  L.  d  T.  Ry.  Co.,  14  Eng.  L.  &  E., 
S40;  MeManui  v.  Same,  2  Huri.  &  N.,  692; 
Sitmu  V.  Great  Wett.  Ry.  Co.,  18  C.  B.,  805. 

10.  The  issue  of  fraud  having  been  dis- 
tinctly raised  in  the  pleadings,  the  court  should 
iwTt  instmcted  the  jury  that  if  they  found 
tliat  Uie  pMntiff  had  practiced  a  deception 
WW  the  Companv  in  relation  to  the  value  of 
«*  propetty,  the  latter  was  not  responsible  for 
Hi  Ion. 


The  fraud  and  deception  set  up  in  the  an- 
swer were  clearly  proved.  Property  worth 
over  $4,000  was  placed  in  the  care  of  the  Com- 
pany for  transportation,  for  the  agreed  rates 
for  $8,500. 

The  rule  is  firmly  settled,  that  the  effect  of 
such  concealment  is  to  nullify  the  contract. 

Story,  Bail.,  sec.  565;  Batson  v.  Donovan,  4 
B.  &  Aid.,  21 ;  Great  N.  R.  Co.  v.  Shepherd,  8 
Exch.,  80;  Orange  Co.Bk.  v.  Brown,  9  Wend., 
85;  Dunlap  v.  Steamboat  Co.,  98  Mass,  879. 

11.  The  court  failed  to  discriminate  between 
the  liability  of  the  Company  for  the  property 
of  which  they  were  informed,  and  which  It 
may  be  said  they  agreed  to  carry,  and  for  that 
of  which  they  had  no  knowledge  and  which 
they  never  agreed  to  take. 

For  the  latter  it  incurred  clearly  and  cer- 
tainly no  liability  whatever,  and  the  court 
should  have  so  instructed  the  jury. 

This  distinction  in  case  of  fraud  is  clearly 
expounded  by  Chief  Justice  Bigelow,  in  a 
late  case.  Dunlap  v.  SteaTnboat  Co.,  98  Mass., 
379;  Belfast  <k  B.  and  L.  &  C.  Ry  Co.  v.  Keys, 
8  Jur.  (N.  S.),  867;  9  H.  Lds.  Cas.,  556;  Brehme 
V.  Adams  Exp.  Co.,  25  Md.,  335. 

Mestirs.  Redick  and  Brig^,  for  defend- 
ants in  error,  made  no  argument  in  this  court. 

Mr.  Justice  "Dmivim  delivered  the  opinion  of 
the  court: 

Before  proceeding  to  consider  the  merits  of 
this  controversy,  it  is  necessary  to  dispose  of 
the  point  of  jurisdiction  which  is  raised  by  the 
plaintiff  in  error,  who  was  defendant  in  the 
court  below.  This  cause  was  commenced  In 
one  of  the  district  courts  of  Nebraska,  during 
its  territorial  existence,  and  was  transferred 
after  Nebraska  became  a  State,  and  while  the 
proceedings  were  in  fieri,  to  the  Circuit  Court 
of  the  United  States,  where  it  resulted  in  a 
judgment  for  the  defendants  in  error. 

It  is  urged  that  the  circuit  court  had  no  ju- 
risdiction over  the  cause,  because  there  was  no 
authority  to  transfer  it.  This  depends  on  the 
construction  of  the  Acts  of  Congress  relating 
to  the  subject. 

On  the  admission  of  a  new  State  into  the 
Union,  it  becomes  necessaiy  to  provide  not 
only  for  the  judgments  and  decrees  of  the  ter- 
ritorial courts,  but  also  for  their  unfinished 
business.  In  recognition  of  this  necessity  Con- 
gress, after  Florida  became  a  State,  passed  an 
Act  (9  Stat,  at  L. ,  130),  providing,  among  oth- 
er things,  that  all  cases  of  federal  character 
and  jurisdiction  pending  in  the  courts  of  the 
Territory  be  transferred  to  the  District  Court 
of  the  United  States  for  the  District  of  Florida. 
The  provisions  of  this  Act  were  made  applica- 
ble, at  the  time  of  its  passage,  to  cas(«  pending 
in  the  courts  of  the  late  Territory  of  Michigan, 
and  were  afterwards  extended  (9  Stat  at  L., 
211,  212)  to  the  courts  of  the  late  Territory  of 
Iowa.  Congress,  in  making  this  provision  for 
the  changed  condition  of  Iowa,  thought  proper 
in  the  same  Act  (9  Stat,  at  L.,  212)  to  adopt  a 
permanent  system  on  this  subject,  and  ex- 
tended the  provisions  of  the  original  and  sup- 
plementary Acts  to  cases  from  all  Territories 
which  should  afterwards  be  formed  into  States. 

It  is  contended,  if  this  cause  were  transfer- 
able at  all,  it  went,  under  these  Acts  of  Con- 
gress, to  the  district  court  and  not  to  the  circuit 
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court.  This  would  have  been  true  if  Nebraska 
had  not  at  the  time  of  the  transfer  occupied  a 
different  Judicial  ttatus  from  that  occupied  by 
Florida,  Michiran  or  Iowa,  when  these  laws 
were  passed.    These  States  were  not  then  a 

S&rt  of  any  one  of  the  judicial  circuits,  while 
Tebraska,  when  thie  cause  was  removed,  was 
attached  to  the  eighth  circuit.  Their  district 
courts  had  general  circuit  court  powers,  while 
the  district  court  in  Nebraska  had  only  the 
ordinary  jurisdiction  properly  belonging  to  the 
district  courts  of  the  country.  If  Nebraska  had 
not  at  the  time  of  the  transfer  formed  a  part 
of  a  judicial  circuit,  her  district  court  would, 
by  virtue  of  the  laws  above  recited,  have  been 
clothed  with  the  general  powers  of  a  circuit 
court,  and  could  have  taken  cognizance  of  this 
cause,  and  it  would,  in  the  purview  of  these 
laws,  have  been  riirhtfully  transferable  to  it. 
To  construe  these  laws  so  as  to  limit  the  right 
of  transfer  to  the  district  court  alone,  without 
regard  to  the  powers  of  that  court,  would  de- 
feat the  very  object  Congress  had  in  view. 
That  object  is  made  plain  enough  by  the  leg- 
islation relating  to  this  subiect.  It  was,  on  the 
admission  of  a  new  State,  to  transfer  pending 
civil  cases  of  a  federal  character  from  the 
territorial  courts  into  the  district  court,  if  the 
State  did  not  form  part  of  a  judicial  circuit; 
because  in  such  a  case  the  district  court  was 
invested  with  circuit  court  powers.  But  if  the 
State  was  attached  to  a  circuit,  then,  as  the 
district  court  did  not  possess  this  jurisdiction, 
the  cause  was  transferable  to  the  circuit  court. 
To  adopt  any  other  construction  would  render 
the  provisions  for  the  transfer  of  causes,  in  case 
a  new  State  on  its  admission  were  attached  to 
a  circuit,  nugatory. 

It  is  said  if  cases  of  a  federal  character  were 
properly  transferable  to  the  circuit  court,  this 
was  not  one  of  them,  because  it  does  not  appear 
that  the  suit  was  between  citizens  of  different 
States.  It  is  true  that  there  is  no  direct  aver- 
ment to  this  effect,  but  it  is  the  necessary  con- 
sequence of  the  facts  stated  in  the  pleadings, 
that  the  parties  to  the  suit  were  citizens  of  dif- 
ferent States.  The  averment  that  the  plaintiffs 
were  a  firm  of  natural  persons,  associated  to- 
gether for  the  purpose  of  carrying  on  the  bank- 
mg  business  in  Omaha,  and  had  been  for  a 
period  of  eighteen  months  engaged  in  said  busi- 
ness at  said  place,  is  equivalent  to  saying  they 
had  their  domici  1  there.  In  this  country  people 
usually  live  and  have  their  citizenship  m  the 
place  where  they  do  business.  Especially  is  this 
true  of  persons  engaged  in  a  business  requiring 
capital,  and  involving  risk,  at  a  point  which  is 
remote  from  the  great  centers  of  trade  and 
commerce. 

The  citizenship  of  the  defendant  is  clearly 
enough  averred.  It  is  alleged  that  the  United 
States  Express  Company,  the  defendant  in  the 
suit,  is  a  foreign  corporation  formed  under  and 
created  by  the  laws  of  the  State  of  New  York. 
The  obvious  meaning  of  this  allegation  is  that 
the  defendant  is  a  citizen  of  the  State  of  New 
York.  The  course  of  proceeding  in  the  court 
below  shows  that  the  parties  to  the  suit  recog- 
nized It  as  being  of  federal  jurisdiction,  and  it 
could  only  bo  so  (as  there  was  no  federal  ques- 
tion involved),  on  the  ground  that  the  plaintiffs 
and  defendant  were  citizens  of  different  States. 
If  the  parties  had  thought  otherwise,  after  the 
460 


cause  reached  the  circuit  court,  the  point  woul<i 
have  been  taken,  and  an  effort  maaeat  least  to- 
test  the  jurisdictional  question.  The  record 
shows  that  nothing  of  the  sort  was  attempted. 

There  remains  to  be  considered  the  menis  of 
this  case,  so  far  as  they  are  presented  in  Ihe- 
bill  of  exceptions. 

The  suit  is  against  a  common  carrier  for  a- 
failure  to  deliver  a  package  of  gold  dust  accord- 
ing to  agreement.  No  exception  was  taken 
on  the  trial  to  the  admission  or  rejection  of 
evidence,  and  the  only  subject  for  review  here- 
is  the  char^  given  by  the  court  to  the  jury. 
The  court  mstructed  the  jury  only  on  a  single - 
point — that  of  negligence.  The  jury  were  told 
substantially  that,  although  the  contract  was 
legally  sufficient  to  restrict  the  liability  of  the 
defendant  as  a  common  carrier,  yet,  if  the  de- 
fendant was  guiltv  of  actual  negligence,  it  was- 
responsible.  And  that  it  was  diargeable  with 
negligence,  unless  it  exercised  the  care  and  pru- 
dence of  a  prudent  man  in  his  own  affairs.  The- 
defendant  requested  the  court  to  charge  the  jury- 
that  it  was  not  liable  unless  grossly  negligent. 

To  understand  what  are  the  rights  of  the 
parties  to  this  suit,  so  far  as  the  court  was 
asked  concerning  them,  it  is  necessary  to  see 
what  were  the  facts  proved  in  the  case.    It  ap- 
pears that  the  particular  lot  of  gold-dust,  which 
is  the  subject  of  this  controversy,  was  confided 
to  the  Express  Company  for  transportation  to- 
Philadelpbia,  on  the  29th  of  September,  1864. 
and  that  it  was  one  of  a  series  of  shipments  of 
the  same  kind,  running  through  a  period  of 
eighteen  months  or  more.    The  receipt  given 
for  the  packages  was  not  different  from  the 
ordinary  receipts  of  the  Company,  and  was, 
doubtless,  intended  to  limit  the  liability  of  the 
Company  as  common  carriers.  There  were  two- 
routes  employed  by  the  Express  Company  to- 
convey  their  property — one  across  the  State  of 
Iowa,  and  the  other  to  St.  Joseph,  Missouri, 
and  thence  across  that  State  by  the  Hannibal 
Railroad.    The  latter  was  the  most  expeditious- 
route,  but  the  former  the  safest,  as  Missouri, 
although  at  the  time  adhering  to  the  Union,, 
was  in  a  disturbed  and  unseed  condition. 
The  property  in  dispute  was  conveyed  by  the 
St.  Joseph  route,  and  was  robbed  while  in. 
transit  across  the  State  by  a  band  of  armed 
men.     Under  the  circumstances  in  which  the- 
country  was  then  placed,  no  prudent  man,  in 
the  management  of  his  own  affairs,  would, 
have  sent  his  property  by  the  Missouri  route, 
if  another  route  were  open  to  him.     It  aeems- 
that  the  plaintiffs  acted  on  this  idea,  for  one  of 
them  testifies  that  he  notified  the  agent  of  the- 
Company  not  to  send  their  gold-dust  by  the  St. 
Joseph  route.    If  this  testimony  be  true,  it  is- 
hard  to  conceive  a  grosser  case  of  negligence, 
for  here  were  two  routes — the  one  safe  and  the 
other  hazardous — and  yet  the  Express  Comp- 
any, in  defiance  of  the  wishes  of  the  owner  of 
the  property   reject  the  safe    and  adopt  the 
hazardous  route.    Carriers  of  goods  cannot  es- 
cape responsibility  if  they  behave  in  this  man- 
ner, for  they  are  required  to  follow  the  ioatruc- 
tions  given  by  the  owner  of  property  con- 
cerning its  transportation,  whenever  pracucable. 
Redfleld,  Can-.,  sec.  84.     In  this  case  it  was- 
practicable  to  obey  the  instruction  given  by 
the  plaintiffs,  and  the  defendant  furnishes  no- 
excuse  for  not  obeying  it. 
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It  it  uid  that  the  weight  of  the  evidence  is 
against  the  statement  of  the  plaintiffs,  that 
they  directed  their  goods  sent  b^  the  Iowa 
route.  Conceding  this  to  be  true,  it  cannot  be 
corrected  here.  It  was  a  proper  matter  to  be 
considered  by  the  court  below,  on  a  motion 
for  a  new  trial,  but  the  granting  or  refusing 
inch  motions  is  not  subject  to  be  reviewed  in 
this  court. 

If  the  evidence  in  the  case  tended  to  prove 
the  defendant  guilty  of  actual  negli^nce,  then 
the  court  below  were  justified  in  basing  upon  it 
an  instruction  to  the  jury.  Ttiat  it  did  tend  to 
prove  it  is  clear,  and  the  charge  ot  the  court  on 
the  subject  correctly  stated  the  law  to  the  jury. 

As  the  court  was  not  asked  to  instruct  the 
jury  on  any  other  point,  there  is  not,  as  the  ar- 
gument for  the  plaintiff  in  error  seems  to  sup- 
pose, anything  else  for  this  court  to  review.  It 
IS  the  usual  practice  for  the  presiding  judge  at 
a  ninprixu  trial,  in  his  charge  to  the  jury,  to 
take  up  the  facts  and  circumstances  in  proof, 
explain  Uieir  bearing  on  the  controverted 
pointa,  and  declare  what  are  the  legal  rights  of 
the  pcuties  ariring  out  of  them.'  If  the  charge 
does  not  go  far  enough,  it  is  the  privilege  of 
counsel  to  call  the  attention  of  the  court  to  any 
qaestion  that  has  been  omitted,  and  to  request 
an  instruction  upon  it,  which,  if  not  given, 
can  be  brought  to  the  notice  of  this  court,  if  an 
ezceptiun  is  taken.  But  the  mere  omission  to 
charge  the  jury  on  some  one  of  the  points  in  a 
case,  when  it  does  not  appear  that  the  party 
feeling  himself  aggrieved  made  anv  request  of 
the  court  on  the  subject,  cannot  oe  assigned 
for  error. 

Judgment  affirmed. 

Cited— 10  WaU.,831 ;  IS  WaU.,  6M :  IT  WaU.,  876 ;  » 
WalL,  4H ;  W  U.  8.,  IW ;  4  Dill.,  SS7 ;  7  Kan.,  186 ;  17 
Am.  Bep.,  728  (47  Ind.,  187);  35  Am.  Rep.,  761  ai  W. 
ya.,180). 


ISAAC   EEMPNER,  Impleaded  with  John 

D.  Leyibon,  Appti., 

e. 

CHARLES   B.    CHURCHILL,   LEONARD 

K.    SMITH,    LEWIS    FREIDLANDER. 

JULIUS  8TEITCH  akd  LEPOL  LITHA- 

NER 

(See  S.  C,  8  Wall.,  882-870) 

CvrtumtitantkUeviienee — tuffident  to  prove  fraud 
— inadequate  eontidercUion. 

Clroumstantlal  evidence  of  fraud  is  often  of 
more  force  than  direct  testimony. 

Here  inadequacy  of  consideratloD,   ucleag  ex- 
tremely orosa,  does  not  per  se  prove  fraud. 

What  orcumstantial  evidence  and  declarations 
are  lield  sufflcient  to  prove  fraud. 

[No.  5f>.] 
Argued  Not.  16,  1869.     Decided  Dee.  13,  1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellees,  to  declare  a  certain  sale 
of  goods  to  be  fraudulent  and  to  compel  the  ap- 
plication of  said  goods  to  the  payment  of  cer- 
tain judgments  held  by  the  complainants.  The 
bUl  ule^d  that  the  judgment  debtor,  Levison, 
had  transferred  the  said  goods  to  the  defend- 
ant, Eempner,  for  the  purpose  of  defrauding 
hi*  creditors,  the  complainants. 
See  8  Wall. 


Levison  kept  a  clothing  store  in  Chicago.and 
had  on  hand  a  stBck  of  goods,  when  he  went 
to  New  York  and  bought  over  |12,0(X)  worth, 
of  new  goods  at  the  market  prices  and  brougbt 
them  to  his  store;  the  whole  stock  cost  about 
$17,68a.8JS. 

He  sold  the  whole  to  Eempner  for  fifty-five 
cents  upon  the  dollar  of  their  original  cost,, 
which  amounted  to  $9,785.56. 

The  bill  was  made  out  at  the  New  York  cost 
prices  and  receipted  at  $17,622.85,  instead  of 
the  amount  actually  paid,  to  wit:  $9,725.56. 

The  receipts  were  given  on  Saturday,  the  ac- 
count of  stock  was  made  out  on  Sunday  and 
the  goods  were  removed  to  a  cellar  on  Monday 
following.  Levison,  by  a  separate  answer,  aci- 
mitted  the  truth  of  the  complainant's  allega- 
tions. 

The  whole  matter  in  issue  was  the  good  faith 
of  the  said  sale.  The  court  below  round  the 
said  sale  fraudulent  and  void.  Thereupon  the- 
defendant,  Kempner,  took  an  app«d  to  this- 
court. 

Meter*.  8.  A.  Ooodwln.  Lamed  A  Toole, 
for  appellant: 

The  defendant,  Eempner,  was  a  bona  llde- 
purchaser  for  cash  in  open  market,  without  no- 
tice of  anv  intended  fraud  (if  such  existed),  by 
Levison,tbe  vendor.  To  maintain  the  complain- 
ant's case,  they  must  affirmatively  establish  that- 
the  sale  was  fraudulently  intended  by  Levison, 
and  as  a  fact  (in  the  language  of  the  allegatioik 
of  the  bill),  that  ' '  The  said  Isaac  Eempner  con- 
trived and  conspired  with  the  said  Levison  to- 
cheat  and  defraud  said  creditors,  (by)  having 
such  sale  so  made,  as  aforesaid, with  the  design 
and  purpose  of  keeping  said  goods,  wares  and 
merchandise,  beyond  the  reach  of  execution 
or  process  of  law;  and  that  such  sale  was,  in 
fact,  made  for  such  purpose,  to  hinder  and  de- 
lay creditors." 

This  is  in  accordance  with  the  adjudged 
cases  under  the  18  Ellz.,  ch.  6,  which  is  ttxe- 
basis  of  our  statutes,  and  of  the  relief  sought. 

Skeing  v.  Runkle,  20  111.,  448;  Eesnng  v. 
MeCUMkeg,  87  111.,  842;  Cadogan  v.  Kennett,  2: 
Cowp.,  484;  U.  8.  v.  Hooe,  8  Cianch,  88; 
Moore  ▼.  OemenU,  6  Wall.,  299  (78  (J.  S.. 
XVnL,  786). 

The  allegations  of  the  bill  are  fully  denied  l>y 
Eempner,  and  the  facts  and  circumstances- 
proved,  support  his  answer. 

In  this  connection  the  language  of  the  Su- 
preme Court  of  Illinois,  in  WadSame  v.  Hum- 
phrey, 22  111.,  663,  is  instructive. 

"  No  matter  bow  much  a  man  may  be  in- 
debted, he  may  sell  his  property  for  a  fair  price 
or  even  for  a  price  below  the  market  value,  if' 
done  honestl  V  with  no  view  to  delay,  hinder  or 
defraud  creditors  of  their  just  dues.  A  debtor 
may  sell  his  property  for  a  fair  price,  even  if 
he  sells  it  with  the  avowed  intention  of  defeat- 
ing an  honest  claim,  if  no  lien  exists  to  forbid 
it'*    Eemng  v.  MeCloakey,  87  Dl.,  842. 

It  was  reasonable  prudence  for  Eempner  to  re- 
move the  goods  at  once  into  his  own  possession, 
after  the  inventory  was  made  on  which  he  was- 
to  pay,  for  safe  keeping  and  to  avoid  the  high 
rent  of  Levison's  store.  As  they  were  to  be  paid 
for  only  on  possession,  and  to  be  taken  out  of 
town  to  sell  be  had  no  right  to  keep  them  a  day 
in  that  store. 

It  is  said  that  the  inventory  was  made,  and 
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the  trade  completed  on  Sunday.  These  parties 
-were  allJews,  and  with  them  Sunday  is  always  a 
secular  and  convenient  day  for  any  extra  work. 

When  the  circumstances,  adduced  to  show 
fraud,  admit  of  a  natural  and  probable  expla- 
nation, consistent  with  the  innocence  and  good 
faiUi  of  the  party  charged  with  the  fraud,  the 
presumption  ia  in  favor  of  innocence. 

Oarrowy.  Davii,  10  N.  Y.  Leg.  Obs.,  325. 

It  has  become  a  maxim,  as  given  in  Norton 
T.  K«amey,  10  Wis.,  461. 

"Odiotaet  inhonesta  rum  runt  in  lege  praeum- 
■mda,  et  in  faeto  guod  te  Tutbet  ad  bowim  et 
■malum,magi»debono  guam  de  malopratutnend- 
■vm,  ett." 

So,  in  Toumsend  v.  Steams,  32  N.  Y..  209, 
Porter,  J.,  in  delivering  the  judgment  of  the 
■Court  of  Appeals,  said: 

"  Deeply  as  the  law  abhors  fraud  and  crime, 
it  equally  abhors  the  imputation  of  either,  ex- 
•cept  upon  clear  and  controlling  evidence." 

There  is  here  no  such  inadequacy  of  price  as 
to  raise  a  presumption  of  fraud.  It  was  really 
full  and  adequate  under  the  circumstances. 

Otffood  V.  FrankUn,  2  Johns.  Ch.,  1;  Hill, 
Trust.,  226,  top.,  1S2,  m,  and  note  1;  Ad. 
£q.,  347,  tup,  and  noU  1,  79,  m;  FMett  y.  Bote, 
8  McLean,  882. 

In  the  last  case,  the  court  held  that  "  Unless 
the  inadequacy  of  consideration  be  so  gross  as 
to  strike  everyone  with  a  presumption  of 
"fraud,  it  is  not  evidence  of  unfairness. 

The  answer  of  one  defendant  cannot  be  read 
jkgainst  his  co-defendant,  in  any  cases  except 
those  of  partnership  or  Joint  interest. 

ChruMe  v.  Biehop,  1  Barb.  Ch.,  105;  CW*"* 
ExTB.  V.  Van  Biem»dyk,  9  Cranch,  156;  PrUeh- 
■ard  V.  Drapeir,  1  Rubs.  &  Myl.,  200. 

More  especially  cannot  such  answer  be  used 
its  an  admission  Dy  Levison  as  against  Kemp- 
ner. 

"A  party  who  has  parted  with  his  right  or 
interest  in  property,or  a  chose  in  action,  by  an 
absolute  sale  or  asisignment  to  another  person, 
-cannot,  by  his  subsequent  admission,  affect  the 
ri^t  of  the  purchaser." 

Per  Walworth,  Ch.,  in  Christie  v.  Bis?u>p, 
wpra;  Moore  v.  Clements,  6  Wall.,  299  (78  U. 
S.,  XVm.,  786). 

Mr.  R.  H.  Olllet,  for  appellees: 

There  is  really  but  one  question  for  this 
tribunal  to  determine,  and  it  is  one  of  fact: 
was  the  sale  of  the  goods  by  the  parties  to  it, 
with  the  intention  of  delaying  and  hindering 
the  creditors  of  Levison  in  the  collection  of  their 
-debts? 

This  fact  is  abundantly  established  by  the 
•evidence  in  the  record.  Separate  and  distinct 
facts,  all  lending  to  prove  the  fraudulent  in- 
tent, are  either  admitted  or  proved ;  when  taken 
together,  they  conclusively  show  that  the  sale 
was  made  for  the  purpose  of  defrauding  Levi- 
son's  creditors. 

Levison  was  a  clothing  merchant  in  Chicago, 
and  had  on  hand  a  stock  of  clothing  of  uie 
value  of  about  |8,000. 

He  went  to  New  York,  and  about  the  middle 
of  March,  1866,  purchased  at  market  prices,  of 
divers  merchants  there,  and  forwarded  to 
-Chicago,  a  new  stock,  on  a  credit  of  four  months, 
amounting  to  about  f  11,700,  which  was  incor- 
porated with  his  former  stock  in  a  store  oc- 
cupied by  him. 
4«3 


Kempner  proposed  to  Levison  to  purchase 
his  whole  stock  on  hand  at  flfty-flve  cents  on 
the  dollar,  well  knowing  that  this  would  Dot 
produce  enough,  into  several  thousand  dollars, 
to  pay  for  his  last  purchases  made  in  Mardi  pre- 
vious, and  sought  to  alarm  liim  concerning  the 
consequences  that  would  follow,  if  he  failed  to 
accept  the  offer  promptly,  or  did  not  allow  an 
immediate  change  of  possession  of  the  good*. 

The  goods  were  secretly  invoiced  on  Sunday. 
Kempner  took  the  key  of  Levison's  store, 
rapidly  hurried  the  goods  away,  on  Monday 
morning,  to  a  cellar  in  a  distant  building,  be- 
fore they  were  paid  for,  instrad  of  being  boxed 
in  the  usual  way,  it  being  pretended  tl&t  they 
were  to  be  sent  to  Omaha. 

The  goods  were  in-voiced  at  forty-five  cents 
on  the  dollar  above  what  Kempner  paid,  and 
receipted  that  much  above  what  they  cost  him, 
to  mislead  Levison's  creditors,  and  to^ive  the 
former  advantages  in  his  expected  btigstion 
with  them,  concerning  his  purchase. 

Mr.  Justice  Qrier  delivered  the  opinion  of 
the  court : 

The  pleadings  in  this  case  present  no  ques- 
tion of  law  for  the  decision  of  the  court. 

A  brief  summary  of  facts  eliminated  from  the 
voluminous  pleadings  and  evidence,  will  be  all 
that  is  necessary  to  understand  the  true  merits 
of  the  case. 

The  bill  alleges  that,  "  John  D.  Levison,  a  dry 
goods  merchant  in  Chicago,  had  purchased 
from  the  complainants  and  other  merchants  of 
STew  York,  dry  goods  amounting  to  |11,700, 
which  he  transferred  to  Chicago;  that  soon 
after  this,  one  Isaac  Eempner,  confederating 
and  colluding  with  said  Levison  how  to  cheat 
complainant,  and  to  hinder,  delay  and  defraud 
the  creditors  of  said  Le-vison,  proposed  to  pur- 
chase the  entire  stock  of  said  Levison  for  a 
greatly  inadequate  consideration,  to  wit:  for  55 
cents  on  the  dollar." 

The  bill  also  set  forth  that  judgment  had  been 
obtained  by  the  claimants,  and  that  executions 
had  issued  which  were  returned  "  nuUa  bona," 
and  it  required  the  parties  defendant  to  answer 
certain  interrogatories.  Eempner,  in  his  an- 
swer, denied  the  fraud;  Levison,  in  his,  admit- 
ted it. 

It  has  been  frequently  held  that  fraud  ought 
not  to  be  presumed,  but  must  be  proved.  But 
the  evidence  of  it  is  always  circumstantial,  and 
produces  conviction  in  the  mind  often  of  more 
force  than  direct  testimony. 

It  would  be  a  troublesome,  as  well  as  an  un- 
profitable task,  to  examine  all  the  very  astute 
arguments,  founded  on  250  pages  of  testimony 
contained  in  the  record,  to  show  that  the  court 
below  have  come  to  a  -wrong  conclusion.  It 
suffices  to  say  that  it  sufficiently  apfteara  that 
the  evidence  before  the  court  fully  justified  their 
conclusion. 

It  is  true  that  mere  inadequacy  of  considera- 
tion, unless  extremely  gross,  does  not  per  w 
prove  fraud.  But  the  direct  testimony  here 
confirms  the  fact  that  Kempner  urged  the  ac- 
ceptance of  his  offer  to  purchase  with  argu- 
ments such  as  this:  "There  is  some  pretty 
rough  talk  in  town  about  you.  You  had  better 
not  "delay  this  matter.  You  bad  better  let  me 
have  the  goods  and  put  the  money  in  your 
pocket,  and  let  the  creditors  go  to  the  devil." 
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The  circumstantial  evidence  amply  confirms 
this  direct  evidence  of  fraud. 

1.  The  false  receipts  given  for  full  value  on 
Saturday. 

3.  The  account  of  stock  made  out  on  Sun- 
day. 

8.  The  removal  of  the  goods  into  a  cellar  on 
Monday. 

The  defendant's  endeavor  to  prove  by  experts, 
that  the  price  given  was  sufficient,  tends  only 
to  confirm  the  correctness  of  the  decree  of  the 
circuit  court,  vhieh  w  affirmed,  with  eottt. 

Clted-8  Wood,  848. 


THE  STEAMER  BALTIMORE,  THE  NEW 
YORK  AND  WASHINGTON  STEAM- 
SHIP COMPANY,  Claimant,  Appl., 

V. 

-JAMES  H.  ROWLAND  \hd  BENJAMIN 
WILLIAMS,  Owners  of  the  Schooner  J.  W. 

WOOLSTON. 

(See  S.  C.  "The  Battimon,"  8  Wall.,  STi-asS.) 

JlppeaU  in  admiralty  eau»e»—faeU  and  lata  open 
to  revititm — owneri  of  tettelt,  Tumi  far  liable  for 
coUition — damage*  for — new  material*— lo»»  of 
veuel — lots  of  freight — repair* — total  lota — 
eovnttifeet — eottt. 

Cases  of  admiralty  and  maritime  jurisdiction  can- 
not be  brouirbt  to  this  court  for  re-examlnation  In 
.any  other  mode  tban  by  appeal. 

Id  admiralty  and  prize  causes,  the  facts,  as  well  as 
-the  law  of  the  case,  are  open  to  revision  on  the  ap- 
peaL 

Owners  of  ships  and  vessels  are  not  liable  for  any 
Jots,  dama^  or  Injury  by  collision  occasioned 
without  tbeir  privity  or  knowledge  beyond  the 
amount  of  their  interest  In  such  sbq)  or  vessel  and 
ber  fre^ht  then  pending. 

The  o&lm  for  compensation  may  extend  to  loss  of 
freight,  necessary  expense  incurred  in  making  re- 
pain,  and  unavoidable  detention. 

Where  repairs  are*  practicable,  the  damages  as- 
sened  sbould  be  sulBcient  to  restore  the  injured 
vessel  to  the  condition  in  which  she  was  at  the  time 
ithe  collision  occurred. 

No  deduction  is  to  be  made  for  the  new  materials 
furnished  in  the  place  of  the  old. 

If  the  vessel  Is  totally  lost,  the  rule  of  damages  is 
tlie  market  value  of  the  vessel  at  the  time  of  her  de- 
atruotlon. 

Allowance  for  freight  is  made  in  such  a  oase.reck- 
-onlng  the  prose  freight  leas  the  charges  which  would 
neoeesarily  have  been  incurred  in  earning  tbesame. 

Full  value  of  the  vessel  and  cargo  cannot  be  re- 
covered where  the'  vessel  may  be  raised  and  the 
'Cargo  saved. 

Damages  which  might  have  been  reasonably 
avoided  by  the  exercise  of  ordinary  skill  and  dilf- 
.gence  after  the  collision,  cannot  be  recovered. 

'Hie  court  cannot  award  damages  for  a  total  loss, 
where  It  appears  probable  that  the  vessel  and  cargo 
may  be  raised  without  much  expense,  and  restored 
to  their  owners. 

Just  damages  for  delay,  and  single  and  double 
costs  may  be  adjudged  at  the  discretion  of  the  ecu  rt, 
but  counsel  fees  cannot  be  allowed  since  the  Act  of 
Feb.  28,  l8iS3. 

.Votbing  can  be  taxed  as  costs  for  services  of  at- 
torney or  counsel,  except  the  costs  and  fees  there- 
in described  and  enumerated. 
[No.  71.] 
Argued  Not.  tS,  1869.     Decided  Dee.  IS,  1869. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  libel  in  admiralty  was  filed  in  this  case 

Nora.— Jfca«ur«  of  damagets  for  ailUrinn.  See  note 
-to  Smith  V.  Condry,  42  CT.  S.  (1  How.),  28 ;  and  note 
to  The  Amiable  Nancy,  16  V.  B.  (3  Wheat.),  S46. 

«ee  8  Wall. 


in  the  court  below,  by  the  appellees,  to  recover 
for  damages  received  in  a  certain  collision.  A 
decree  having  been  entered  in  that  court  in  favor 
of  the  libelants,  the  claimant  of  The  Baltimore 
took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mettrt.  i.  Hablnr  Aahton,  NatKl  Wilton, 
and  J.  H.  Bradley ,  for  appellants: 

The  true  measure  of  the  damages  in  this  case 
was  the  expense  of  raising  and  repairing  the 
vessel,  so  as  to  make  her  equal  to  the  value  be- 
fore the  collision,  and  the  expense  of  raising  the 
cargo  and  the  amount  of  any  deterioration  wnich 
it  might  have  undergone  in  consequence  of  the 
sinking. 

1.  This  ppnciple  is  expressly  determined  by 
this  court  in  the  case  of  The  Catharine  v.  Did- 
inton,  17  How.,  170  (68  U.  S.,  XV.,  888);  WiO- 
iamton  v.  Barrett,  13  How.,  101. 

Afr.  Juttiee  Orier.in  a  collision  casein  the  Cir- 
cuit Court  for  the  Eastern  District  of  Pennsyl- 
vania, not  yet  reported, pertinently  and  forcibly 
observed : '  'This  is  not  the  first  instance  in  which 
I  have  had  to  notice  that  where  one  vessel  has 
been  so  unfortunate  as  to  come  into  collision 
with  another,  the  parties  injured  suppose  that 
the  insurance  doctrine  of  alxindonment  will  ap- 
ply to  their  case,  and  they'^nay,  therefore,  in- 
crease the  damages  by  their  own  neglect.  The 
only  measure  of  damages  is  the  amount  it  would 
cost  to  repair  the  damage,  with  some  allowance 
for  demurrage." 

Applegarth,  Owner  of  The  Seeing, -7.  The  Har- 
riet Sogert,  1867,  Ms.  Op. 

In  that  case  the  district  court  had  allowed  the 
difference  between  the  value  of  tiie  vessel  before 
the  collision,  and  the  amount  realized  by  the 
owners  by  a  sale  of  the  hull  after  the  collision. 
The  decree  was  reversed  by  the  circuit  court, 
and  the  amount  which  it  would  have  cost  to  re- 
pair the  vessel  was  alone  allowed. 

The  libel  alleged  a  total  loss.  The  answer  de- 
nied it.  There  was  no  evidence  before  the  court 
on  the  point,  yet  the  court,  without  evidence, 
gave  the  full  damages  claimed.  This  is  not  all. 
All  the  evidence  in  the  case  shows  that  the  ves- 
sel, probably,  and  the  cargo  certainly,  might 
have  been  raised. 

Several  witnesses  for  libelants  speak  of  having 
seen  the  masts  (recognizing  their  color)  and 
sails  of  the  schooner  above  water  as  late  as  June, 
1864,the  collision  having  occurred  in  Dec., 1868. 

No  effort  was  made  by  the  libelants  to  raise 
either  vessel  or  cargo,  and  no  proof  given  to 
show  that  this  was  impossible,  or  that  the  cost 
would  have  been  greater  than  their  value.  The 
coal  could  have  been  taken  out  without  much 
expense. 

The  decree  should  be  reversed,  and  the  case 
remanded  for  an  inquiry  as  to  the  actual  dam- 
ages sustained,  accordinf;  to  the  legal  principles 
heretofore  applied  by  this  court. 

Mettrt.  Oeorgfe  H.  WilUama,  and  W.  T. 
FendaU.  for  appellees: 

The  decree  of  the  judge  who  heard  the  cause 
in  the  first  instance  havingbeen  affirmed  by  the 
full  court,  at  the  Oeneral  Term, and  said  decree 
being  in  favor  of  libelants,  in  support  thereof, 
the  appellees  insist: 

That  where  courts  below,  in  collision  causes, 
concur  in  opinion,  and  there  is  testimony  sup- 
porting their  decision,  it  will  not  be  reversed 
here  on  doubts  raised. 
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The  HypodameA  WaH.,2a8  (78  U.  S.. XVIII., 
79«);  NeaM  y.  Norton,  8  WaU.,  267(70  U.  S.. 
XVm.,  278). 

That  the  Taluea  placed  on  the  vessel,  cargo, 
etc.,  were  sustained  by  the  proof. 

That  the  allowance  for  fees  to  counsel  in  ad- 
miralty was  correct 

The  ApMon,  9  Wheat.,  862;  Canter  v.  Iru. 
Co.,  8  Pet.,  807. 

(The  arguments  of  the  counsel  on  the  merits 
are  not  given.) 

Mr.  Juetiee  Clifford  delivered  the  opinion 
of  the  court: 

erases  of  admiralty  and  maritime  jurisdiction, 
since  the  passage  of  the  Act  of  the  8d  of  March, 
1808,  cannot  be  brought  here  for  re-examination 
in  any  other  mode  than  by  appeal;  and  the  pro- 
vision is,  "that  upon  such  appeal,  a  transcript 
of  the  libel,  answer,  depositions,  and  all  other 
proceedings,  of  what  kind  soever  in  the  cause, 
shall  be  transmitted  to"  this  court.  Prior  to  that 
time,  the  judgments  and  decrees  of  the  circuit 
courts  in  civil  actions  and  suits  in  equity, wheth- 
er brought  there  by  original  process,  or  trans- 
ferred there  from  the  courts  uf  Uie  several 
States,  or  from  the  flistrict  courts,  could  only 
be  removed  into  this  court  for  revision  by  wnt 
of  error;  and  the  further  provision  was,  tbat 
there  should  be  no  reversal  in  this  court  for  any 
error  in  fact,  which  still  continues  to  be  tiie  rule 
of  law  in  respect  to  all  cases  brought  here  from 
the  circuit  courts  by  writs  of  error. 

Power  to  reverse  for  error,  in  fact,  any  judg- 
ment or  decree  of  a  circuit  court  brought  liere 
for  revision,  being  absolutely  prohibited,  it  be- 
came necessary  to  prescribe  some  mode  by  which 
the  facta  in  equity  suits  and  in  cases  of  admi- 
ralty and  maritime  jurisdictions  hould  be  ascer- 
tained and  embodied  in  the  record,  and  it  was 
accordingly  provided  in  the  IQth  section  of  the 
Judiciary  Act,  that  it  should  t>e  the  duty  of  the 
circuit  courts  in  such  cases  to  cause  the  facts 
on  which  they  founded  their  sentence  or  decree 
fully  to  appear  upon  the  record  in  some  one  of 
the  modes  therein  described,and  while  that  pro- 
vision remained  in  force  this  court  had  no  more 
right  to  re-examine  the  facts  found  in  such  a  case 
tiian  the  court  possesses  in  a  common  law  suit 
where  the  facts  are  found  by  the  verdict  of  a 
jury.    1  Stat,  at  L.,  84;  2  Stat,  at  L..  244. 

Appeals,  however,  are  now  allowed  to  this 
court  by  the  amendatory  Act,  in  all  such  cases 
where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  $S3,000,and  so  much 
of  the  19th  section  of  the  Judiciary  Act  as  pro- 
vided for  the  finding  of  the  facts  m  the  circuit 
court,  and  so  much  of  the  20th  section  of  the 
same  Act  as  provided  that  such  cases  should  be 
removed  into  this  court  by  writs  of  error,  are 
repealed. 

Viewed  in  the  light  of  the  repealing  clause  in 
that  Act,and  the  requirement  that  the  transcript 
shall  embrace  the  depositions  as  well  as  the 
pleadings  and  proceeding  in  the  case,  it  is  evi- 
dent that  Congress  intended  that  this  court 
shall  bear  and  determine  the  whole  merits  of 
the  controversy.  Provision  is  also  made  by 
that  Act,  that  new  evidence  may  be  received 
by  this  court  in  admiralty  and  prize  causes, 
which  shows  to  a  demonstration  that  the  facts, 
as  well  as  the  law  of  the  case,are  open  to  revision 
on  the  appeal. 
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Where  the  appeal  involves  a  question  of  fact, 
the  burden  is  on  the  appellant  to  show  thai  the- 
decree  in  the  subordinate  court  is  erroneous, 
but  it  is  a  mistake  to  suppose  that  this  court 
will  not  re-examine  the  whole  testimony  in  t  tie- 
case,  as  the  express  requirement  of  the  Act  or 
Conness  is,  that  the  Supreme  Court  shall  "bear 
and  determine  such  appeals,"  and  it  is  as  much 
the  duty  of  the  court  to  reverse  the  decree  from 
which  the  appeal  is  taken  for  error  of  fact,  if 
clearly  established,  as  for  error  of  law. 

Appeal  was  taken  in  this  case  from  the  decree- 
of  the  Supreme  Oiurt  of  the  District  affirming 
the  decree  of  the  district  court,  sitting  as  a  conrt- 
of  admiralty  in  a  case  of  collision,  civil  and 
maritime. 

By  the  transcript,  it  appears  that  the  owners 
of  the  schooner,  J^W.  Woolston,  filed  a  libel  in. 
rem  against  the  steamer  Baltimore,  her  engine, 
machinery,  boats,  apparel,  tackle,  and  furni- 
ture, claiming  damages  as  for  a  total  loss  of  ihe- 
schooner  and  her  cargo,  consisting  of  two  hun- 
dred tons  of  coal,  and  also  for  the  loss  of  ttie- 
freight  on  the  cargo,  and  for  the  loss  of  the- 
equipment  of  the  schooner. 

Bound  on  a  voyage  from  Philadelphia  to  the 
Port  of  Washington,  the  schooner,  when  the 
collision  occurrra,  was  coming  up  the  River 
Potomac  towards  her  port  of  destination. 
Though  cloudy,  the  night  was  not  very  dark,, 
and  the  schooner  had  a  Tight  at  her  bow,  under 
Uie  jib-boom,  and  she  had  two  good  lookouts 
properly  stationed  in  the  forward  part  of  the- 
vessel.  She  was  steering  west-northwest,  witk 
all  her  sails  set,  and  was  proceeding  safely  on 
her  voyage  up  the  river  under  a  good  breeze 
when  the  lookouts  descried  the  steamer  heading' 
in  a  southeasterly  direction  and  coming  down 
the  riv^,  and  the  charge  in  the  libel  is  that 
the  steamer,  when  she  was  not  more  than  three- 
hundred  yards  from  the  schooner,  suddenly 
changed  her  course,  came  down  on  the 
schooner,  and  struck  her  near  midships,  and. 
caused  her  to  sink  in  the  deepest  part  of  1  he- 
channel.  Due  vigilance,  it  is  alleged,  was- 
practiced  by  the  schooner  to  prevent  the  col- 
lision, and  that  it  was  occasioned  solely  by  the- 
groas  negligence  and  culpable  mismanagement 
of  the  steamer. 

Pursuant  to  the  warrant  Issued  for  the  pur- 
pose, the  steamer  was  arrested  and  the  claim- 
ants appeared  and  gave  a  bond  for  her  value  in- 
the  sum  of  $8,860.  In  their  answer  they  ad- 
mit that  the  state  of  the  wind  and  the  weather 
at  the  time  of  the  collision  is  correctly  descrit>ed 
in  the  libel,  but  they  allege  that  the  proper- 
course  of  the  schooner  in  coming  up  the  river- 
was  northwest  by  west  half  west;  that  instead 
of  pursuing  that  course  she  was  heading,  when, 
first  seen  by  the  steamer,  diagonally  across  the 
river;  that  the  bell  of  the  steamer  was  immedi- 
ately rung  and  her  engine  stopped,  but  that  it. 
was  too  late  to  avoid  the  collision;  that  the  col- 
lision was  wholly  occasioned  by  the  fault  and 
carelessness  of  those  in  charge  of  the  schooner 
in  attempting  to  cross  the  bows  of  the  steamer 
instead  of  keeping  their  course,  as  they  were 
bound  to  do  by  Uie  well  known  rules  of  navi- 
gation. 

I.  Testimony  was  taken  on  both  sides,  but 
the  court  is  not  inclined  to  decide  the  merits  of 
the  controversy,  as  the  clear  inference  from  the 
certificate  of  the  clerk  is,  that  the  whole  testi- 
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nonv  taken  in  the  district  court  is  not  con- 
tained in  tlie  copy  of  the  record  transmitted  to 
this  court.  Although  the  record  in  that  behalf 
is  apparently  defectiVe  and  incomplete,  still  the 
-court  deems  it  proper  to  determine  some  of  the 
questions  presented  for  decision,  as  otherwise 
it  may  hereafter  become  necessary  to  send  the 
'Case  back  a  second  time. 

Directions  were  f^vento  the  commissioner  to 
whom  the  cause  was  referred,  in  the  decretal 
!      order,  to  take  proof  of  the  value  of  the  schooner, 
!      her  careo,  furniture  and  fixtures,  at  the  time 
she  coUided  with  the  steamer,  and  also  to  in- 
<)aire  into  the  damage  which  thereby  accrued 
I      to  the  libelants,  and  the  cost  of  the  suit,  includ- 
I      ing  an  allowance  for  fees  to  the  counsel  of  the 
'      libelants,  and  to  report  the  same  to  the  court. 
Agreeably  to  those  directions,  the  commis- 
sioner heard  the  parties  and  reported  that  the 
I      libelants  were  entitled  to  recover  |0,000  for  the 
I      actnal  value  of  the  schooner  at  the  time  she  was 
'      sank.  (1.531.96  for  the  value  of  the  cargo.  (200 
I      for  the  value  of  the  furniture  and  fixtures,  $460 
'      for  the  loss  of  freight,  and  (100  for  profits  on 
the  cargo,  toeether  with  costs  of  suit,  including 
(iWO  as  an  allowance  for  fees  to  the  counsel  of 
the  libelants. 

Exceptions  were  duly  taken  by  the  claimants 
to  the  report  of  the  commissioner,  setting  forth 
thereto  three  objections:  (1)  That  the  finding 
as  to  the  ^due  of  vessel  is  erroneous.  (3) 
That  the  allowance  of  counsel  fees  is  unauthor- 
ized. (8)  That  the  allowance  for  profits  on  the 
carcoiB  incorrect.  Both  parties  were  heard, 
and  the  court  sustained  the  third  exception, 
bat  overruled  the  first  and  second,  and  con- 
firmed the  report,  striking  out  the  (100  for 
profits  on  the  cargo. 

II.  Suppose  the  libelants  are  entitled  to  re- 
cover, still  the  claimants  insist  that  the  rule  of 
damages  adopted  by  the  district  court  is  erro- 
neous. 

Owners  of  ships  and  vessels  are  not  now 
liable  for  any  loss,  damage,  or  injury  by  col- 
limon  occasioned  without  uieir  privity  or  knowl- 
edee,  beyond  the  amount  of  their  interest  in 
sodi  ship  or  vessel  and  her  freight  then  pend- 

I  Slat,  at  L.,  685;  The  Niagara,  31  How.,  36 
[82  U.  S..  XVI.,  47]. 

Subject  to  that  provision  in  the  Act  of  Con- 
gress, the  damages  which  the  owner  of  the  in- 
jured vessel  is  entitled  to  recover  are  estimated 
in  the  same  manner  as  in  other  suits  of  like  nat- 
ure for  injuries  to  personal  property,  and  the 
owners,  as  the  suffering  party,  is  not  limited  to 
compensation  for  the  immediate  effects  of  the 
hijury  inflicted,  but  the  daim  for  compensation 
nay  extend  to  loss  of  freight,  necessary  expense 
incurred  in  making  rejmirs,  and  unavoidable 
detention. 

1  Pats.  Ship..  538;  M.  &  P.  Ship.,  411:  Th» 
Anne  ComUne,  2  Wall.,  588  [69  U.  S..  XVII., 
8881;  TindaU  v.  BeU,  11  Mees.  St,  W.,  383. 

SetUtuUo  in  integrum  is  threading  maxim  in 
sadi  cases,  and  where  repam  are  practicable 
the  general  rule  followed  by  the  admiralty 
courts  in  such  cases  is  that  the  damages  as- 
sessed against  the  respondent  shall  be  sufii- 
cient  to  restore  the  injured  vessel  to  the  condi- 
tion in  which  she  was  at  the  time  the  collision 
occnrred;  and  in  respect  to  the  materials  for 
the  repairs  the  rule  is  that  there  shall  not,  as  in 
See  8  Wall. 


insurance  cases,  be  any  deduction  for  the  new- 
materials  furnished  in  the  place  of  the  old,  be- 
cause the  claim  of  the  injured  party  arises  by 
reason  of  the  wrongful  act  of  the  party  by 
whom  the  damage  was  occasioned,  and  the 
measure  of  the  indemnification  is  not  limited 
by  any  contract,  but  is  co-extensive  with  the 
amount  of  damage. 

WiUiamton  v.  Barret,  18  How..  110;  The 
GazeOe,  3  W.  Rob.,  281 ;  Sedg.  on  D.  (4th  ed.), 
541;MacL.  Ship.,  286. 

Such  repairs,  in  consequence  of  a  collision, 
may  enchance  the  value  of  the  vessel  and  ren- 
der her  worth  more  than  she  was  prior  to  the 
accident,  and  in  that  state  of  the  case  the  rule 
in  insurance  cases  is  that  one  third  of  the  vahie 
of  the  new  material  is  deducted,  because  ihe 
new  material  is  more  valuable  than  the  old,  but 
the  rule  is  not  so  where  the  repairs  are  required 
in  consequence  of  a  culpable  collision.  The 
Clyde,  Swab..  24;  The  Paetolu*,  Ibid..  174;  The 
Catharine,  17  How.,  170  [68  D.  8..  XV.,  8831. 

Restitution  or  compensation  is  tike  rule  in  all 
cases  where  repairs  are  practicable,  but  if  the 
vessel  of  the  libelants  is  totally  lost,  the  rule  of 
damage  is  the  market  value  of  the  vessel  (if  the 
vessel  is  of  a  class  which  has  such  value)  at  the 
time  of  her  destruction.     The  Clyde,  Swab.,  38; 

1  Pars..  Ship.,  842;   The  OraniteSiaU,  8  Wall. 
310[70  D.  8.,  XVIII..  1791 :  The  Ann  CaroUne, 

2  Wall.,  688  [69  D.  8.,  XVII..  888];  The  Be- 
beeea,  Bl.  &  H.,  847;  The  New  Jvrtty,  Olcott, 
Adm..  444. 

Allowance  for  freight  is  made  in  such  a  case, 
reckoning  the  gross  freight  less  the  charges 
which  would  necessarily  have  been  incurred  in 
earning  the  same,  and  which  were  saved  to  the 
owner  by  the  accident,  together  with  interest 
on  the  same  from  the  date  of  the  probable  ter- 
mination of  voyage.  T^Ganoda,  Lusb.,Adm., 
688. 

Evidence,  however,  that  the  injured  vessel  is 
sunk  is  not  of  itself  sufficient  toshow  that  the  loss 
was  total,  nor  is  it  sufficient  to  justify  the  master 
and  owner  in  abandoning  the  vessel  or  the  car- 
go unless  it  appears  that  the  circumstances  were 
such  that  the  vessel  could  not  be  raised  and 
saved,  or  that  the  cost  of  raising  and  repairing 
her  would  exceed  or  equal  her  value  after  the 
repairs  were  made. 

Experience  shows  that  in  many  cases  where 
the  injured  vessel  is  sunk,  especially  when  the 
disaster  happens  in  rivers  or  harbors,  the  vessel 
may  be  raised  at  moderate  expense,  and  that 
the  cargo,  if  not  perishable,  ma^  be  saved  and 
restored  to  the  shipper,  or  earned  forward  to 
the  port  of  destination;  and  the  rule  in  such 
cases  is  to  award  such  damiujes  only  as  will  com- 
pensate the  owners  for  the  Iobs  incurred,  which 
is  held  to  include  the  expense  of  raising  the  ves- 
sel and  putting  her  in  repair,  with  a  proper  al- 
lowance for  the  loss  of  freight  and  for  the  dam- 
age to  the  cargo,  and  for  Uie  detention  of  the 
vessel  during  the  time  necessary  to  make  the 
repairs  and  fit  the  vessel  to  resume  her  voyage. 
WiOiammn  v.  Ba/rrett,  18  How..  110;  8turgi»y, 
CUmgh,  1  Wall.,  272  [88  U.  S.,  XVII..  581]. 

Justice  as  well  as  sound  policy  forbids  that 
the  owner  of  a  vessel  sunk  by  collision  should 
be  allowed  to  recover  the  full  value  of  the  ves- 
sel and  cargo  except  in  cases  where  the  entire 
property  is  lost  by  the  disaster,  which  is  not  true 
in  a  case  where,  by  reasonable  exertions,  the 
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veesel  may  be  raised  and  the  cargo  saved  by  the 
use  of  such  nautical  skill  as  the  owners  of  ves- 
sels usually  employ  in  such  emergencies.  Own- 
ers of  vessels  seeking  redress  in  such  cases  must 
be  prepared  to  show,  not  only  that  those  in 
charge  of  the  other  vessel  were  in  fault,  but 
that  no  negligence  on  Uieir  part  has  increased  or 
aggravated  Uie  injury.  Damages  are  awarded 
in  such  cases  for  the  injury  done  to  the  vessel 
and  cargo  by  a  wrongful  act,  but  if  the  party 
suffering  the  injury  to  his  property  will  not  em- 
ploy any  reasonable  measures  to  stop  the  prog- 
ress of  the  damage,  but  willfully  and  obsti- 
nately, or  through  gross  negligence,  suffers  the 
damage  to  augment,  it  is  his  own  folly,  and  the 
law  will  not  ^ord  him  any  redress  for  such 
part  of  the  damage  as  proceeded  directly  from 
his  own  culpable  default. 

Persons  injured  in  their  property  by  collision 
are  entitled  to  full  indemnitv  for  their  loss,  but 
the  respondents  are  not  liable  for  such  damages 
as  mh(ht  have  been  reasonably  avoided  by  the 
exercise  of  ordinary  skill  and  diligence,  after 
the  collision,  on  the  part  of  those  in  charge  of 
the  injured  ship.  The  tjmng  Fiih,  Bro.  & 
Lush.,  448;  8.  C,  3 Moore,  P.  C.  (N.  8.),88;  The 
Lotat.  Holt,  Adm.  B.,  188;  The  Lena,  lb.,  218. 

Responsive  to  these  views,  the  suggestion  is, 
that  the  libel  alleges  that  the  schooner  and  car- 
go were  simk  in  such  deep  water  as  to  make 
both  a  total  loss,  but  the  insuperable  difficulty 
in  the  way  of  that  suggestion  is,  that  the  allega- 
'  tion  of  the  libel  is  expressly  denied  in  the  an- 
swer, and  the  libelants  failed  to  introduce  any 
proof  to  support  theirallegation.  Subsequent  to 
the  disaster,  several  witnesses  saw  the  schooner, 
and  they  concur  that  her  masts  were  some 
eighteen  feet  out  of  water,  and  that  she  lay  with 
her  stem  to  the  west-northwest,  in  the  exact 
course  in  which  she  was  steering  when  she  was 
sunk  by  the  steamer.  Theory  of  the  libelants 
is,  that  the  vessel  and  cargo  were  of  no  value, 
but  the  court  cannot  adopt  that  theory  in  the  ab- 
sence of  any  proof  to  warrant  the  conclusion. 
UtOtr  V.  Mariner'e  Church,  7  He. ,  61 ;  Loker  v. 
Damon,  17  Pick.,  284;  Tlumpeim  v.  SfuUtuek, 
2  Met.,  615;  Sedg.  on  D.  (4th  ed.),  105. 

Decided  cases  may  be  found  where  it  is  held 
that  the  owner  of  the  injured  vessel  is  not  bound 
to  raise  the  vessel  in  a  case  where  she  was  sunk 
by  a  collision ;  but  it  is  clear  that  the  court 
cannot  award  damages  for  a  total  loss,  where  it 
appears  probable  that  the  vessel  and  cargo  may 
be  raised  without  much  expense,  and  restored 
to  their  owners.  The  Columinu,  3  W.  Rob., 
158; The£ugenie,  1  Lush.,  139; Lowndes,  Coll., 
148. 

III.  Due  exception  was  also  taken  to  that 
part  of  the  report  of  the  commissioner  in  which 
he  allowed  to  the  libelants  the  sum  of  |500  for 
counsel  fees,  but  the  district  court  overruled 
the  exception  and  confirmed  the  report. 

Taxable  costs  are  recognized  by  the  Judi- 
ciary Act,  in  several  of  its  sections,  as  a  part 
of  a  judgment  or  decree  in  a  Federal  Court,  but 
it  contains  no  fee  bill,  nor  does  it  furnish  any 
express  authority  for  any  such  taxation.  Costs 
have  usually  been  allowed  to  the  prevailing 
party,  as  incident  to  the  judgment,  since  the 
Statute  6  £dw.  L,  ch.  1,  sec.  2,  and  the  same 
rule  was  acknowledged  in  the  courts  of  the 
States,  at  the  time  the  judiQial  system  of  the 
United  States  was  organized.  Eathauay  v.Boaeh, 
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2  Wood.  &  M.,  68;  2  Tidd,  Prac.,  945;  The 
ChriiUna,  8  Jur.,  321;  ConU.Tr.,  426;  Laws 
U.  S.  Courts,  256. 

Circuit  courts,  under  the  Judiciary  Act,  have 
original  cognizance,  concurrent  with  the  conns 
of  the  several  States,  of  all  suits  of  a  civil  nat- 
ure, at  common  law  or  in  equhy,  where  the 
matter  in  dispute  exceeds,  exclusive  of  coats, 
the  sum  or  value  of  $500,  in  the  cases  described 
in  the  11th  section  of  that  Act.  1  Stat  atL.,  78. 

Cases  of  Federal  cognizance,  commenced  in 
a  state  court,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of 
$500,  may  be  removed,  under  the  conditions 
specified  In  the  12th  section  of  the  Act,  into  the 
circuit  courts.    1  Stat,  at  L.,  80. 

Such  courts  also  may  make  and  establish  all 
necessary  rules  for  the  orderly  conducting  of 
business  in  the  said  courts,  provided  such  rules 
are  not  repugnant  to  the  laws  of  the  United 
States.    1  Stat,  at  L.,  83. 

Where  the  plaintiff  or  petitioner  recovers  lees 
than  $500,  or  the  libelant,  upon  his  own  appeal, 
recovers  less  than  $800,  he  shall  not  be  allowed, 
but,  at  the  discretion  of  the  court,  may  be  ad- 
judged to  pay  costs.  Appeals  from  the  decrees 
of  the  district  court  to  the  circuit  court  were 
allowed  by  that  Act,  where  the  matter  in  dis- 
pute exceeded,  exclusive  of  costs,  the  sum  or 
value  of  $300,  and  the  final  judgments  ren- 
dered in  Uie  district  courts  might  be  re-ex- 
amined in  the  circuit  court  on  writ  of  error, 
where  the  the  matter  in  dispute  exceeded,  ex- 
clusive of  costs,  the  sum  or  value  of  $50;  and 
a  similar  provision  is  made  for  the  re-examina- 
tion by  this  court  of  the  final  judgments  and 
decrees  of  the  circuit  courts,  where  t£e  matter  in 
dispute,  exclusive  of  coets,  exceeds  the  sum  or 
value  of  $2,000. 

Just  damages  for  delay  and  single  or  double 
costs  may  be  adjudged  to  the  respondent  in 
error,  at  the  discretion  of  the  court,  in  all  cases 
where  the  judgmentor  decieeis  affirmed.  1  Stat. 
atL.,  86. 

Provision  is  also  made  that  the  district  at- 
torney shall  receive,  as  compensation  for  his 
services,  such  fees  as  shall  be  taxed  therefor  ip 
the  respective  courts,  before  which  the  suits  or 
prosecutions  shall  be,  and  the  Act  makes  no 
other  provision  for  his  compensation.  1  Stat. 
atL.,  98. 

Weighed  in  the  light  of  these  several  pro- 
visions in  the  Judiciary  Act,  the  conclusion  ap- 
pears to  be  clear  that  Congress  intended  to 
allow  costs  to  the  prevailing  party,  as  incident 
to  the  judgment,  as  most  of  the  regulations  re- 
ferred to  would  be  meaningless  upon  any  other 
theory.  Concede  that  to  be  so,  still  the  in- 
quiries arise;  by  what  rules  was  the  taxation  to 
be  regulated,  and  what  were  the  rates  of  fees 
to  be  allowed;  to  which  inquiries  there  can  be 
but  one  answer,  unless  it  be  assumed  that  Con- 
gress intended  to  leave  the  whole  matter  to  the 
discretion  of  the  court  trying  the  case  which 
cannot  be  admitted.  Reject  that  construction, 
and  the  only  reasonable  one  which  can  be  ad- 
opted is,  that  the  Federal  Courts  were  referred 
to  the  regulations  upon  the  subject  intJie  courts 
of  the  State,  and  no  doubt  is  entertained  that 
such  was  the  intention  of  Congress,  as  con- 
clusively appears  by  the  terms  of  Uie  Process 
Act,  which  was  passed  five  days  after  the  ap- 
proval of  the  Judiciary  Act.    By   that  Act  the 
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modes  of  process  and  the  rates  of  fees  al- 
lowed in  the  Supreme  Courts  of  the  States, 
were  expressly  adopted  as  regulations  in  that 
behalf,  in  common  law  suits,  in  the  district  and 
circuit  courts  established  by  the  prior  Act. 
Rates  of  fees,  in  causes  of  equity  and  of 
admiralty  and  maritime  juriadiction,  were  also 

Srescribed  by  that  Act,  and  they  were  therein 
eclared  to  be  the  same  as  are  and  were  last 
allowed  by  the  States,  respectively,  in  the 
court  exercising  supreme  jurisdiction  in  such 
causes.  State  forms  of  writs  and  executions 
were  also  adopted  br  the  same  Act,  and  the 
rates  of  fees  and  the  forms  and  modes  of  proc- 
ess ever  after  remained  the  same,  except  so 
far  as  they  have  been  changed  by  subsequent 
legislation,  or  by  the  rules  ordained  by  the 
Supreme  Court. '  Temporary  though  the  Act 
was,  still  it  was  of  su£Bcient  duraUon  to  put 
the  new  system  in  complete  operation.  1  Stat. 
atL.,  128,  191. 

Subsequent  to  the  passage  of  that  Act,  the 
costs  taxed  in  the  circuit  and  district  courts 
were  the  same  as  were  allowed  at  that  time  in 
the  courts  of  a  State,  including  such  matters  as 
the  travel  and  attendance  of  the  parties,  fees 
for  copies  of  the  case,  and  abstracts  for  the 
hearing,  compensation  for  the  services  of 
referees,  auditors,  masters  and  assessors,  and 
many  other  matters  not  embraced  in  the  fee 
bills,  since  passed  by  Congress.  Orotby  v. 
tUger.l  Sumn.,514;firounv.  St«ani«,18MaBs., 
537. 

Host  of  the  provisions  of  that  Act  were  in- 
corporated into  the  2d  section  of  the  Act  of 
the  8th  of  May,  1792,  but  the  particular  regula- 
tion, adopting  the  State  fee  bill  as  the  rate  of 
fees  in  the  circuit  and  district  courts,  was  not 
reproduced  in  that  section,  as  that  fee  bill  had 
already  been  adopted  by  the  Federal  Courts. 

Ibid.,  275;  Hathaieay  v.  Roaeh,  2  Wood.  & 
H.,  68;  O/cey  v  8tmen»,  S  Wood.  &  M.,  17. 

Since  that  time,  costs  in  the  circuit  and  dis- 
trict courts,  held  in  the  old  States,  have  been 
taxed  under  that  regulation  as  adopted  by  that 
Act,  except  so  far  as  the  rates  of  fees  have  been 
changed  by  subsequent  legislation.  Whipple  v. 
Cotton  Hfg.  Co.,  8  Story,  84. 

Congress,  by  the  Act  of  the  Ist  of  March,  1 798, 
regulated  more  speciScally  the  taxation  of  costs 
in  admiralty  proceedings  m  the  district  courts. 
1  Stat.  atL.,  882. 

Fees  of  the  attorney  and  counselor  werepre- 
scribed  by  the  Ist  section  of  the  Act.  They 
were  a  stated  fee  of  $8  for  drawing  and  ex- 
hibiting the  libel,  claim  or  answer  in  each 
catise;  $8  for  drawing  interrogatories,  and  $3 
for  all  other  services  in  any  one  cause.  $9 
only  could  be  taxed  for  the  serviees  of  an 
attorney  or  counselor,  but  the  4th  section  of 
the  Act  provided,  that  there  be  allowed  and 
taxed,  in  the  Federal  Courts,  in  favor  of  the 
parties  obtaining  judgments  therein,  such  com- 
pensation for  their  travel  and  attendance,  and 
for  attorney  and  counselor's  fees,  except  in  the 
district  courts,  in  causes  of  admiraJty  and 
maritime  jurisdiction,  as  are  allowed  in  the 
Supreme  or  Superior  Courts  of  the  respective 
States.  Passed  to  continue  in  force  onlv  for 
the  year,  and  from  thence  until  the  end  of  the 
next  session  of  Congress  thereafter,  it  was  suf- 
fered to  expire,  but  it  was  renewed  by  the  Act 
of  the  81st  of  March,  1796,  and  was  continued 
8ee8  Wau. 


in  force  two  years  longer,  and  to  the  end  of  the 
next  session  of  Congress.    1  Stat.  atL.,  45. 

Detailed  provision  was  made  by  the  sul»«- 
quent  Act  of  the  28th  of  Februai^^,  1799,  for 
compensation  to  marshals,  clerks,  district  at- 
torneys, jurors,  witnesses  and  criers,  but  the 
special  provision  allowing  counsel  fees  was 
dropped.    Ibid.,  624. 

Even  while  it  remained  in  force,  it  did  not 
authorize  such  an  allowance  in  a  case  like  the 
present,  as  cases  of  admiralty  and  maritime 
jurisdiction  in  the  district  courts  were  expressly 
excepted  from  the  operation  of  the  provision. 
Ordinary  costs  in  admiralty  suits  were  doubt- 
less taxed  under  that  Act,  as  if  it  was  in  force 
long  after  it  had  expired,  but  it  never  furnished 
any  authority  to  charge  counsel  fees  in  the  dis- 
trict courts;  but  if  it  did,  and  if  it  had  not  ex- 
pired, it  would  be  repealed  by  the  present  law. 

Fees  and  costs,  allowed  to  the  officers  therein 
named,  are  now  regulated  by  the  Act  of  the 
28th  of  February,  la68,  which  provides,  in  its 
Ist  section,  that  in  lieu  of  the  compensation 
now  allowed  by  law  to  attorneys,  solicitors, 
proctors,  district  attorneys,  clerks,  marshals, 
witnesses,  jurors,  commissioners  and  printers, 
the  following  and  no  other  compensation  shall 
be  allowed. 

Attorneys,  solicitors  and  proctors  may  charge 
their  clients  reasonably  for  their  services,  in  m- 
dition  to  the  taxable  costs,  but  nothing  can  be 
taxed  as  cost  against  the  opposite  party,  as  an 
incident  to  the  judgment,  for  their  services, 
except  the  cost  and  fees  therein  described  and 
enumerated.  10  Stat.  atL.,  161.  They  may 
tax  a  docket  fee  of  |20  on  a  final  hearing  in 
admiralty,  if  the  libelant  recovers  |50,  but  if  he 
recovers  less  than  $50,  the  docket  fee  of  the 
proctor  shall  be  but  $10.  Th«  Canton,  21  Law 
Rep.,  478;  The Lioerpoal Packet,  2Sprague,  87; 
The  Oonnettoga,  2  Wall.,  Jr..  116. 

Reference  u  made  to  two  cases  where  counsel 
fees  were  allowed,  but  it  is  a  sufficient  answer 
to  those  cases  to  say,  that  they  were  decided 
before  the  Act  of  Congress  under  considera- 
tion was  passed.  They  do  not,  therefore,  fur- 
nish the  rule  of  decision  in  the  case  before  us. 

J)eer«e  reteried. 

Cited— U  Wall.,  109;  14  Wall.,  278,  279;  IS  Wall., 
230,  «3:  19  Wall.,  78 ;  21  WaU.,  9 ;  98  U.  8.,  808  ;  97 
U.  8.,  828 :  103  U.  8.,  548 ;  B  Btos.,  191 ;  10  Blatohf .,  538 ; 
i  Sawy.,  5B9 ;  5  Ben.,  206 ;  6  Ben.,  280 ;  4  Bank .  Reg., 
77, 181 : 8  Bank.  Seg.,  IB ;  1  MoCrary,  291 ;  2  MoCrary , 
166 ;  4  Cl  IS.,  168. 


JAMES  BRADLEY,  Plff.  in  Mr., 

T. 

R  8.  HUNT  AND  CAROLINE  RHmES. 
Administrators  of  A.  S.  Rhines,  Deceased. 

(See  8.  C.  8  WaU.,  886-387.) 
Auignee-^uhon  may  lue  in  Federal  Court*. 

When  a  party  claims  In  the  Federal  Courts 
throuerb  an  asdffnment  of  a  chose  In  action,  he 
must  show  afflrmatively  that  the  action  mlvbthave 
been  sustained  by  the  assignor.  If  no  ass^nment 
had  been  made. 

[No.  78.] 
Argved  Nov.  St,  1869.      Decided  Dee.  IS,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Penn- 
sylvania. 
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This  was  an  action  of  attumptit,  brought  in 
the  court  below  by  the  plaintiff  in  error,  a  citi- 
zen of  the  State  of  Kentucky,  against  defend- 
ants in  error,  citizens  of  the  State  of  Pennsyl- 
Tania,  upon  a  contract  of  lease.  Upon  the  trial, 
the  court  refused  to  admit  the  lease  in  evidence, 
and  judgment  having  been  given  for  the  de- 
fendants upon  that  ruling,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Metm.  A,  O.  and  B.  F.  laaeam,  for  plaint- 
iff in  error: 

There  are  but  two  questions  presented  by 
this  record: 

1.  Can  an  action  be  maintained  against  the 
representatives  of  a  deceased  copartner,  co- 
obligor,  co-promisor,  or  tenant  in  common ;  or 
is  the  remedy  only  a^inst  the  survivor  or  sur- 
vivors? 

2.  Had  the  circuit  court  jurisdiction  in  this 
case? 

1.  The  law  of  Pennsylvania  furnishes  a  rule 
of  decision,  as  well  in  the  Federal  as  in  the  state 
courts. 

It  is  made  so  expressly  by  the  84th  section  of 
the  Act  of  Sep.  84,  1789,  known  as  the  Judici- 
ary Act.    Bi^t.  Dig.  Laws  of  U.  8., 792. 

It  is  said  that  this  section  of  the  statute  ap- 
plies to  such  of  the  laws  of  the  several  States 
only  as  affect  the  construction  of  contracts,  and 
not  to  such  as  affect  the  remedy. 

See  MeChtny  v.  SUltman,  3  Pet.,  277;  Me- 
Nuily.  Eolbrook,  12  Pet.,  84;  mnder.  VattUrr, 
6  Pet.,  397;  MamngiU  v.  Down*,  7  How.,  787; 
also  Netmith  v.  Sheldon,  7  How.,  812;  Van 
Senntelaer  v.  Kearney,  11  How.,  297;  Wthtter 
V.  Cooper,  14  How.,  604;  Ortene  v.  Jame»,  2 
Curt.,  189;  WooUey  v.  Dodge,  6  McLean,  160; 
and  Thompttm  v.  PMUipt,  Bald.,  246. 

What  does  the  law  of  Pennsylvania  provide, 
and  what  are  the  liabilities  of  the  defendant 
under  that  law?  Act  of  Assembly  April  11, 
1848. 

The  4th  section  of  that  Act  provides  as  fol- 
lows: 

"  In  any  suit  or  suits  which  may  hereafter  be 
brought  against  the  executors  or  administrators 
of  a  deceased  copartner  for  a  debt  of  the  firm, 
•  it  shall  not  be  necessary  to  aver  on  the  record 
or  prove  on  the  trial,  tliat  the  surviving  part- 
ner or  partners,  is  or  are  insolvent,  to  enable 
the  plaintiff  to  recover. 

Purd.  Dig.,  ed.  of  1858,  p.  633,  tit.  Partner- 
ship; MilUr  V.  Beed,  27  Pa.,  244;  Brewster  v. 
aterreU.  82  Pa.,  116. 

2.  But  neither  in  point  of  fact  nor  law  was 
this  lease  a  chose  in  action. 

A  lease  and  the  term  created  by  it,  so  far  as 
the  tenants  are  concerned,  constitute  a  chattel 
real,  and  so  far  as  the  landlord  is  concerned, 
they  are  but  a  part  of  his  original  estate  in  the 
premises  leasea. 

That  the  instrument  in  Question  was  a  lease, 
is  fully  shown  by  the  ruling  in  the  case  of 
MiUMly.  Com.,  87  Pa.,  187. 

Br^en  &  C!o.  sold  and  conveyed  the  whole 
of  the  leased  premises  to  James  Bradley,  the 
present  plaintiff,  in  fee. 

One  of  the  rights  which  passed  to  and  be- 
came vested  in  Mr.  Bradley  by  that  convey- 
ance, was  the  right  to  enforce  payment  of  the 
rent  which  had  not  been  previously  paid. 
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Johnston  V.  Smith,  8  Pa.,  496;  2%.  0^i\z.  v. 
Wise,  8  Watts,  894. 

To  bring  a  case  within  the  exception  con- 
tained in  the  11th  section  of  the  Judiciary  Act 
of  1789,  the  suit  must  not  only  be  founded  on 
a  chose  in  action,  but  the  choee  in  action  must 
be  assignable,  and  the  plaintiff  must  sue  on  in 
virtue  of  the  assignment. 

BuOardy.  BeU,  1  Mas.,  261;  Wood  v.  Dum- 
mer,  8 Mas.,  808. 

Wherever  the  right  passes  by  operation  of 
law,  the  case  does  not  fall  within  the  exception 
contained  in  the  11th  section  of  the  Judiciary 
Act.  Hence  it  is  that  an  executor  or  adminis- 
trator is  not  an  assignee  within  the  purview  of 
the  Act. 

Sere  v.  Pitot,  6  Cranch,  886;  Mayer  v.  FouOt- 
rod,  4  Wash.  (C.  C),  349. 

The  objection  to  jurisdiction  upon  the  ground 
of  citizenship  in  actions  at  law,  can  only  be 
made  by  plea  in  abatement,  as  is  decided  in 
this  court  in  DeSobry  v.  NiehoUon,  8  Wall., 
420  (7«  U.  S.,  XVm.,  263),  and  the  cases  there 
cited. 

The  want  of  proper  citizenship  cannot  be 
raised  at  the  trial  upon  the  merits. 

Smith  V.  Kemo(Jien,  7  How.,  216, 

Mr.  John  A.  Wills,  for  defendants  in  er- 
ror: 

It  is  admitted  by  the  counsel  for  the  plaintiff 
in  error  that,  at  common  law  under  the  laws  of 
Congress  and  of  the  State  of  Pennsylvania 
prior  to  the  passage,  bv  the  latter,  of  the  Act  of 
April  11,  1848,  the  action  could  not  be  main- 
tained in  its  present  form.  But  it  is  contended, 
in  effect,  that  under  the  provisions  of  that  Act, 
it  may  be  maintained  wiUiout  any  action  on  his 
part,  Decause  the  practice  in  the  courts  of  the 
United  States  is  liable  to  be  changed  by  the  leg- 
islation of  the  several  States,  from  time  to  time. 

This  we  denv,  because  there  is  a  clear  dis- 
tinction made  by  the  laws  of  Congress  between 
the  rules  of  decision  in  trials  at  common  law, 
and  modes  of  proceeding  in  suits  at  common 
law.  In  relation  to  the  rormer,  the  laws  of  the 
several  States  shall  be  regarded. 

Act,  Sep..  1789,  sec.  84;  1  Bright.  Dig.U.  B. 
L.,  792. 

But  in  regard  to  the  latter,  they  were  fixed 
by  the  Act  of  May  8,  1792,  sec.  3,  "Subject, 
however,  to  such  alterations  and  additions  as 
the  said  courts  respectively  shall,  in  their  dis- 
cretion, deem  expraient,  or  to  such  regulations 
as  the  Supreme  Court  of  the  United  States  shall 
think  proper,  from  time  to  time  by  rule,  to  fur- 
nish to  any  circuit  or  district  court  concerning 
the  same." 

1  Brirfit.  Dig.  U.  S.  L.,798;  Mayer  v.  Tbulk- 
rod,  4  Wash.  (C.  C),  849;  CampMi  v.  Claud- 
ius, Pet.  (C.  C).  484;  Jone*  v.  VanganU,  4 
McLean,  606;  Beersv.  Houghton,  9  Pet.,  869. 

The  second  question  discussed  relates  to  the 
Jurisdiction  of  the  court  under  the  provisions  of 
the  11th  section  of  the  Judiciary  Act  of  Sep. 
24,  1789. 

Now,  it  appears  by  the  declaration,  that  the 
lessors  and  the  lessees  were  all  citizens  of  Penn- 
sylvania. 

But  it  is  contended  by  the  plaintiff  in  error 
that  the  lease  in  this  case  is  not  a  mere  chose  in 
action,  and  that  Bradley  is  not  a  mere  assignee 
of  the  lease,  but  is  also  an  assignee  of  the  re- 
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Tenkm,  by  rirtue  of  his  purchase  of  the  land. 

This  alleged  fact  is  not  an  element  in  the  case 
u  made  in  the  court  below.  In  the  declaration 
there  is  no  allegation  of  the  purchase,  nor  was 
there  any  offer  by  the  plaintiff  to  prove  the 
fact  on  the  trial,  so  far  as  appears  by  the  bill 
of  exceptions. 

The  facts  showing  the  want  of  jurisdiction 
already  fully  appeared  upon  the  record.  No 
pies  in  abatement,  therefore,  was  needed  to  set 
ap  the  fact  showing  this  want  of  jurisdiction, 
nor  proofs  to  establish  them. 

The  ratiorude  of  the  doctrine  of  this  court  on 
that  subject  is  expounded  by  Judge  Daniel,  in 
Shtppard  v.  Oratet,  14  How.,  U.  8.,  509,  one 
of  the  cases  cited  by  the  court  in  DeSobry  v. 
NUKoUcm.  8  Wall.,  420  (70  U.  8.,  XVHI.,a63), 
and  it  fully  sustains  the  principle  asserted. 

See,  also,  the  cases  cited  in  Curt.  Dig.  of  U. 
6.  Hup.  Ct.,tit.  Jurisdiction,  2»9,  sec.  8;  p. 
KO.Bec.  6. 

Pleading  over  could  not  cure  any  defect  of 
substance,  such  as  a  want  of  jurisdiction,  ap- 
pearing plainly  upon  the  face  of  the  record. 

%epb.  PI.,  Hearde's  ed.,  marg.,  p.  147,  note*, 
t.  z;  lb.,  161. 

If,  therefore,  the  court  below  was  right  in  re- 
jecUng  the  evidence,  its  action  must  be  ap- 
proTed  by  this  court,  although  the  reasons 
given  by  the  court  below  for  its  action  may 
nave  been  wrong,  either  in  whole  or  in  part. 

8U»bif  V.  Foote,  14  How.,  U.  8.,  221. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  this  action  describes  himself 
fai  the  declaration  as  a  citizen  of  Kentucky,  and 
Ute  defendants,  who  are  sued  as  administrators, 
Ike  declares  to  be  citizens  of  Pennsylvania.  He 
declares  in  a  special  count  on  a  contract  of 
lease,  and  in  two  common  counts  for  money 
bad  and  received  by  defendants'  intestate  to 
plaintiff's  use,  and  for  money  laid  out  and  ex- 
pended at  his  request.  The  lease,  which  is  set 
out  in  the  declaration,  was  made  by  Burden  & 
Co.,  described  as  of  Elk  County,  Pennsylvania, 
as  lessors;  and  Andrew  L.  Hlnes  and  Hiram 
Carmen,  lessees,  and  it  is  alleged  that  Burden 
&  Co.,  assigned  said  lease  to  plaintiff. 

A  trial  was  had  before  a  jury,  on  the  plea  of 
the  general  issue,  on  which  plaintiff  offered  in 
evidence  said  lease,  its  execution  and  assign- 
ment being  admitted  by  defendants.  The  court 
refused  to  admit  the  lease  in  evidence,  and  the 
W.I  of  exceptions  taken  by  plaintiff  to  this 
ruling  is  the  single  error  that  we  have  to  con- 
sider, the  verdict  and  judgment  for  defendants 
bdng  founded  on  this  ruling. 

The  action  of  the  court  is  defended  here  on 
two  grounds,  as  it  was  there: 

I.  Because  Hiram  Carmen,  the  partner  and 
survivor  of  defendants'  intestate,  could  alone  be 
■lied,  by  the  law  of  Pennsylvania. 

8.  That  plaintiff  stiing  as  assignee  of  Burden 
A  Oa,  who  are  citizens  of  Permsylvania,  the 
(Sicait  Court  for  that  District  could  have  no 
jnriadicticm  of  the  action. 

The  first  propoeition  depends  for  its  sound- 
■OB  oa  the  construction  to  be  given  to  certain 
rtHtea  of  that  State,  and  will  not  be  examined 
hf  w,  if  the  ruling  of  the  court  is  well  founded 
MtolhB  second  proposition. 
BmSWau..  0.  8.,  Book  19. 


Section  11  of  the  Act  of  1789,  which  defines 
the  jurisdiction  of  the  circuit  courts  as  regards 
citizenship,  after  declaring  that  no  person  shall 
be  sued  in  any  other  district  than  that  of  which 
he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  service  of  the  writ,  adds:  "  Nor 
shall  any  district  or  circuit  court  have  cogni- 
zance of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action,  in 
favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the 
said  contents,  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 

There  can  be  no  doubt  that  the  lease  sued  on 
here  is  a  chose  in  action,  and  the  assignors  are 
described  in  the  instrument  as  residing  in  the 
same  8tate  with  defendants. 

Two  propositions  are  relied  on  as  taking  this 
case  out  of  the  prohibition  of  the  statute: 

1.  That  the  plaintiff  having  purchased  the 
lands  which  were  the  subject  of  the  lease,  be- 
came entitled  thereby  to  the  benefit  of  the  lease, 
and  the  assignment  was  not  necessary  to  enable 
him  to  maintain  the  action. 

If  he  had  shown,  or  offered  to  show  that  he 
had  become  the  owner  of  the  land,  the  court 
would  probably  have  permitted  him  to  do  so. 
But  as  he  only  offered  the  lease  and  the  assign- 
ment, the  court  could  not  admit  them  on  the 
ground  of  a  purchase  of  which  there  was  no 
evidence. 

2.  Then  it  is  argued  that  although  Breeden 
&  Co.  might  have  been,  as  the  lease  shows, 
citizens  of  Pennsylvania  when  the  lease  was 
made,  this  may  not  have  been  so  when  suit  was 
brought;  and  that,  as  the  plaintiff  was  a  citizen 
of  Kentucky,  and  the  defendants,  of  Pennsyl- 
vania, this  makes  a  prima  fade  case  of  jurisduc- 
tion  in  the  court,  which  can  only  be  defeated 
by  evidence  that  the  assignors  were  citizens  of 
the  same  State  with  defendants  when  the  suit 
was  brought. 

This  court  has  decided  the  proposition  other- 
wise. In  Turner  v.  Bank  of  North  America,  4 
Dall.,  8,  the  plaintiff  recovered  judgment  in  tite 
circuit  court  as  assignee  of  Biddle  &  Co.  The 
only  error  assigned  was,  that  it  did  not  appear 
in  the  record  that  Biddle  &  Co.  were  citizens  of 
a  8tate  other  than  North  CaroUna,  in  which 
district  the  defendant  resided,  and  where  be 
was  sued;  and  for  this  cause,  the  judgment  was 
reversed.  The  soundness  of  this  decision  is  rec- 
ognized in  the  cases  of  MoUan  v.  Torranee,  9 
Wheat.,  587,  and  Bankof  United  State*  v.  Mott, 
6  How.,  81,  and  we  take  the  doctrine  to  be  set- 
tled, that  when  a  party  claims  in  the  Federal 
Courts  through  an  assignment  of  a  chose  in  ac- 
tion, he  must  show  affirmatively  that  the  action 
mi^ht  have  been  sustained  by  tne  assignor  if  no 
assu^nment  bad  been  made. 

'The  case  of  De  Sobrt/  v.  Niekolaon,  8  Wall, 
481  [70  U.  8.,  XVIII.,  263],  relied  on  by  plaint- 
iff's counsel,  is  not  in  point.  There  plaintiff  had 
become  possessed  of  all  his  partner's  interest  in 
the  contract  sued  on  without  assignment,  and 
none  was  relied  on.  The  partner  not  being  a 
necessary  party,  his  citizenship  in  the  same 
Slate  with  defendant  did  not  defeat  the  juris- 
diction. 

T/tejvdgment  of  the  Cireiiit  Court  it  affirmed. 
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BENJAMIN  F.  MURPHY  and  BENJAMIN 
P.  ALLEN,  Plff*.  in  Err., 

V. 

DAVID  KILLINGER 
(See  8.  C,  "Atten  v.  KaUnger,"  8  WaU.,  480-488.) 

DeelaratioTU  of  perton  to  whom  one  ii  tent  for  in- 
formation, when  nidenee — not  to  prove  party'* 
deelaratioM  in  hit  oum  behalf. 

Under  the  rule  that  where  one  person  la  sent  to 
another  for  information,  the  declarations  of  the 
latter  are  admissible.  It  must  appear  that  the  per- 
son sent  was  sent  upon  the  buimeos  In  resard  to 
which  the  admission  was  made. 

Declarations  of  the  third  ppi-son,  which  detail  a 
party's  statement  of  a  contract  are  not  admissible, 
under  that  rule.  In  t>ehalf  of  such  party. 

Such  declarations,  made  by  a  party  in  his  own 
favor  In  the  alieenoe  of  the  other  party,  are  mare 
hearsay,  and  are  inadmissible  in  evidence. 

Plaintiff  cannot,  in  that  way,  be  permitted  to 

grove  what  he  nid  to  a  third  party  attout  the  mat- 
>r  in  controversy. 

[No.  44.] 
Submitted  Nim.  8,  1869.  Decided  Dee.  IS,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

In  this  case,  an  action  was  brought  in  the 
court  below  by  the  defendant  in  error,  to  re- 
cover the  value  of  certain  hogs  upon  an  alleged 
breach  of  contract.  Judgmrut  having  been  given 
for  the  plaintiffs,  the  defendants  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  JohnN.  dewett.  Kirplaintiffin error: 

No  authority  is  required  in  support  of  the 
rule  that  the  declaratiouK  or  statements  of  third 
parties  cannot  be  received  in  evidence,  either 
for  or  against  the  parties  in  court.  Of  this  char 
acter  most  certainly  would  be  a  conversation 
between  the  witness  and  Killinger,  called  for 
by  the  interrogatories.  What  the  witness  may 
have  said  to  Killinger  during  the  interview, 
might  be  vety  different  from  what  he  would 
say  under  the  sanction  of  an  oath. 

I  recognize  the  rule  Inid  down  by  Greenleaf 
in  his  Treatise  on  the  Law  of  Evidence,  Vol. 
I.,  sec,  182 — that  "  The  admissions  of  a  third 
person  are  also  receivable  in  evidence  against 
the  party  who  has  expressly  referred  anoUber  to 
him  for  information  in  regard  to  an  uncertain 
or  disputed  matter." 

Being  an  exception  to  the  general  rule,  the 
party  seeking  to  avail  himself  of  it  must  bring 
himself  strictly  within  its  provisions  and,  there- 
fore, before  the  conversations  before  referred 
to  could  be  admissible,  it  should  have  been 
shown  that  the  parties,  against  whom  the  ad- 
mission was  offered,  had  expressly  referred  the 
party  offering  the  evidence,  to  Miles  Murphy 
for  information.  It  was  not  preceded  by  any 
proof  that  the  defendants  had  expressly  refer- 
red Killinger  to  Miles  Murphy  for  information 
upon  any  subject ;  but  instead  of  such  proof,  the 
plaintiff's  counsel  stated  as  follows:  "I  shall 
expect  to  prove  by  another  witness,  that  Kil- 
linger was  sent  Dy  B.  F.  Murphy  to  Miles 
Murphy,  with  reference  to  these  hogs." 

The  objection  to  the  statement  of  the  counsel 
here  made  is  two  fold. 


Note.— DecJomttotwo/  fliinl  persons,  re/erred  to, 
evidetice  agaUM  party.  See  note  to  Clerk  v.  Buesell, 
»  U.  !^.  (3  ball,),  416;  and  note  to  Leeds  v.  Marino 
liu.  Co.,  15  U.  8.  (2  Wheat.),  880. 
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1.  It  does  not  contain  any  statement  of  an 
expectation  to  prove  that  KiUinger  was  sent  to 
the  witness  for  information. 

2.  It  does  not  connect  the  defendant,  Allen,  in 
any  way  with  the  sending  of  Killinger  to  wit- 


There  is  one  other  point  of  objection  to  this 
testimony,  which  may  be  somewhat  technical  in 
its  character. 

"  Question.  State  whether  or  not  you  said 
to  him  at  that  time,  your  house  didn't  recognize 
him  in  the  transaction." 

This  question  was  objected  to  as  leading,  and 
also,  for  the  reasons  above  stated,  applicMie  to 
the  preceding  one. 

Uesurs.  S.  B.  Oookina  and  J.  H.  Rob- 
erta, for  defendant  in  error : 

The  counsel  has  mistaken  his  point.  The 
principle  of  his  rule  is  this:  when  one  refen  to 
another  for  information,  he  accredits  that  other 
to  speak  for  him  and.  in  effect,  makes  the  in- 
formation given  his  own.  He  speaks  himself 
through  the  mouth  of  the  person  referred  to. 
But  this  is  an  act.  It  is  part  of  the  ret  getla. 
KilRnger  was  sent  for  money.  What  was  said 
in  doing  the  errand,  was  part  of  the  act  itself. 
It  characterizes  the  act.  and  this  is  very  im- 
portant. Killinger  all  the  time  insisted  tliat 
Murphy  &  Allen,  and  not  Murphy  &  Co.,  were 
liable  to  him;  and  he  for  a  long  time  refused  to 
go  to  Miles  Murphy,  but  consenting,  if  not  will- 
ing, to  try  all  expeidients,  however  unpromis- 
ing, to  get  his  money,  he  finally  went.  Titis 
act  might  have  tura»l  against  him,  as  Mur|>hy 
&  Allen  were  endeavoring  to  do,  by  showing 
that  he  had  recognized  Murphy  &  Co.  as  hu 
debtors  instead  of  themselves,  if  he  was  not  al- 
lowed to  show  what  really  did  take  place;  and 
the  language  used  was  much  the  most  important 
part  of  the  whole  transaction,  for  the  purpose 
of  showing  its  true  character. 

The  form  of  a  question  put  to  a  witness  is  so 
much  a  matter  of  discretion  with  the  court  try- 
ing the  cause,  that  we  do  not  remember  to  have 
seen  a  judgment  reversed  in  this  court  simply 
for  the  cause  here  assigned.  But  it  should  be 
remembered  that  it  is  the  answer  and  not  the 
question  that  does  the  mischief,  if  any  is  done. 

A  leading  question  is  one  that  may  be 
answered  with  "yes"  or  "  no."  No  such  an- 
swer was  given. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

The  errors  relied  on  in  this  case  are  all  pre- 
sented by  the  bill  of  exceptions  taken  on  the 
trial. 

dome  objections  are  made  to  the  charge  of 
the  court;  but  we  are  of  opinion  that  the  ex- 
ceptions taken  to  it  are  not  tenable,  and  as  the 
judgment  must  be  reversed  on  another  ground, 
it  is  unnecessary  to  examine  the  objections  to 
the  charge. 

We  are  of  opinion  that  the  court  erred  in  ad- 
mitting, against  the  objection  of  the  defendants, 
the  conversation  between  Miles  Murphy  and 
the  plaintiff,  in  which  the  plaintiff  gives  his 
version  of  his  contract  with  defendant.  Alleii. 

To  understand  this  it  is  necessary  to  call  •! 
tention  to  the  pleadings  and  the  relatioa  of  the 
parties  to  this  conversation. 

Plaintiff  sues  Benjamin  F.  Murphy  uidBsa- 
jamin  F.  Allen,  as  partners  in  trade,  aihgiaK 
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that  be  deliveTed  to  them  at  Dee  Moines,  Iowa, 
aeren  handred  bogs  whicb  they  agreed  to 
■laaghter  and  pack  at  that  place  and  forward 
to  Chicago  and  sell  per  account  of  plaintiff,  and 
p>7  to  mm  the  proceeds  of  said  sale.  To  this 
the  defendants  plead  separately.  In  his  second 

{)lea,  Allen  says  he  did  not  make  said  promises 
npartnership  wit h  said  B.F.  Murphy, buttbat  if 
mj  such  were  made,  they  were  made  by  Ben- 
jamin F.  Marpby  and  others  composing  the 
firm  of  Miles  Murphy  &  Co.,  of  whicb  he  was 
not  a  member. 

B.  P.  Murphy  flies  a  similarplea,  saying  that 
if  the  promises  were  made  by  him  at  all.  they 
were  made  as  a  member  of  the  firm  of  Miles 
Murphy  A  Co. ,  of  which  Allen  was  not  a  partner. 

The  undisputed  facts  bearing  on  the  evidence 
in  question  seem  to  bo  these :  That  B.  F.  Mur- 
phy was  a  member  of  the  firm  of  Murphy  & 
Allen,  engaged  in  the  business  of  pork  packing 
at  Des  t/uAoea,  Iowa,  and  he  was  also  a  mem- 
ber of  the  firm  of  Miles  Murpby  &  Co. .  of  Chi- 
cago, engi^ed  in  buying  and  selling  the  hog 
product  on  commission.  The  hogs  of  plaintiff 
were  killed  and  packed  by  the  firm  at  Des 
Koines  and  forwarded  to  the  firm  at  Chicago, 
by  whom  thev  were  sold,  and  the  money  was 
not  paid,  either  to  plaintiffs  or  to  the  Des 
Moines  house. 

Plaintiffs  insists  that  Allen  was  a  member  of 
the  Chicago  firm,  and  responsible  for  their  acts; 
or,  if  be  was  not,  that  the  firm  of  Murphy  & 
Allen  at  Des  Moines  undertook,  not  only  to 
slaughter  and  pack  bis  ho^,  but  to  sell  them  at 
Chicago  and  account  to  him  for  the  proceeds, 
both  of  which  Allen  denies,  and  so  does  B.  F. 
Murphy. 

Plaintifl,  Rillinger,  defendant,  Allen,  and 
Miles  Murphy,  were  all  witnesses  on  the  trial. 

The  plaintiff  bad  an  opportunity  to  give  his 
version  of  the  contract  made  by  Allen  with  him 
CD  behalf  of  Murphy  &  Allen,  and  he  did  so 
nnder  oath,  and  subject  to  cross-examination. 
Miles  Murphy  was  the  plaintiff's  witness,  and 
nnder  oath  tentified  to  what  he  knew.  But  in 
the  examinuiion  of  Miles  Murphy  by  the  plaint- 
iff's counsel  ho  was  asked  to  detail  a  conversa- 
tion which  tuok'place  between  himself  and  the 
plaintiff  in  Indiana,  when  neither  of  the  de- 
fendants were  present 

The  witness  stated,  in  answer  to  this,  among 
other  tilings,  that  he  (the  witness)  knew  that 
the  plaintiff  had  some  Pork  in  Chicago,  it 
had  been  shipped  from  Des  Moines,  and  that 
the  plaintiff  went  on  to  tell  him  that  he  had 
placed  it  in  Mr.  Allen's  hands,  and  that  it  was 
tent  to  Chicago,  and  that  he  (the  plaintiff)  was 
oat  18.000  or  |10.000. 

When  it  is  remembered  that  the  only  Im- 
punaiii  i^Hue  before  the  jury  was,  whether  Al- 
len's n.iilract  with  the  plaintiff  was  merely  to 
slaughter  and  pack  for  the  plaintiff  tlie  seven 
hundred  hogs,  or  whether  he  had  undeitaken 
to  forward  and  sell  at  Chicago  the  product  of 
the  hogs  after  they  had  become  converted  into 
purk,  the  importance  of  this  statement  by  the 
plaintiff  is  obvious.  Slaughtering  and  packing 
Doa  at  Des  Moines  is  one  l)U!<ine.<s.s,  anil  l)uying 
and  selling  pork  at  Chicago,  whetlicr  on  com- 
misaion  or  otherwise,  is  a  very  different  busi- 
ness; and  the  plaintiff  is  here  permitted  to  prove 
what  he  had  told  Mr.  Murphy  about  tliat  mat- 
ter after  the  controversy  had  ai'iscu,  uud  when 
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neither  of  the  defendants  were  present  to  deny 
it,  or  to  explain  the  matter. 

This  testimony  was  objected  to  when  the 
question  was  asked  and  counsel  for  plaintiff  ap- 
parently conceding  that  it  was  improper  as 
matters  stood,  said :  "  I  shall  expect  to  prove  by 
another  witness  that  Killinger  was  sent  by  B. 
F.  Murphy  to  Miles  Murphy  with  reference  to 
those  hogs,  and  therefore  I  suppose  the  conver- 
sation is  competent."  The  court  then  over- 
ruled plaintiff's  objection.  Plaintiff's  counsel 
again  asked  witness  to  state  not  what  Miles 
Murphy  had  said  in  the  conversation,  but  sub- 
stantially what  was  said  between  witness  and 
plaintiff.  And  this  was  objected  to  and  the  ob- 
jection overruled. 

It  does  not  seem  to  us  that  the  pledge  made 
here  by  the  plaintiff's  counsel  (who.  when  the 
testimony  was  objected  to,  apparently  conceded 
that  the  question  was  improper  as  matters 
stood),  was  what  was  required,  to  admit  such 
testimony,  if  we  suppose  the  pledge  to  have 
been  fully  redeemed.  The  rule  invoked  by  the 
counsel  is,  that  where  one  person  is  sent  by  an- 
other to  a  third  party  for  information  in  refer- 
ence to  an  uncertain  or  disputed  matter,  the 
person  sending  is  bound  by  the  declarations  of 
the  party  to  whom  he  was  referred,  as  if  they 
were  made  by  himself. 

But,  there  is  here  no  statement  that  the  coun- 
sel expected  to  show  that  Killinger  had  been  sent 
to  Miles  Murphy  for  information  as  to  the  ex- 
tent of  Killinger's  contract  with  Allen,  or  even 
with  Allen  and  B.  F.  Murpby,  or  with  any  ref- 
erence to  that  contract.  Such  a  supposition  is 
absurd,  as  the  plaintiff  must  have  known  all 
about  that,  while  Miles  Murphy  could  know 
very  little.  And  so  the  declarations  brought 
out  by  the  conversation  that  are  important  are 
not  the  declarations  of  Miles  Murphy  in  answer 
to  a  request  for  information,  but  they  are  the 
declarations  of  the  plaintiff  made  to  Murphy. 

When  the  counsel  came  to  fulfill  this  prom 
ise,  it  is  equally  clear  that  B.  F.  Murphy  did 
not  send  the  plaintiff  to  Miles  Murphy  for 
information,  but  for  money.  Killinger  was 
urging  B.  F.  Murphy,  in  Chicago,  to  pay  him. 
The  firm  of  Miles  Alurphy  &  Co.  had  failed, 
and  to  get  rid  of  Killinger's  personal  importu- 
nities, B.  F.  Murphy  urged  him  to  go  and  see 
Miles  Murphy,  who  was  then  in  Indiana,  and 
see  if  he  would  not  pay  him  something.  This 
is  very  clear  from  Killinger's  own  statement, 
l)eing  the  one  relied  on  by  counsel  to  redeem 
the  pledge  to  the  court. 

It  seems  to  us  that  Killinger's  statement  to 
Miles  Murpby  was  mere  hearsay,  made  by  the 
plaintiff  in  his  own  favor  after  tlie  controversy 
had  arisen,  in  the  absence  of  the  defendants, 
and  its  introduction  cannot  be  justified  under 
the  settled  rules  of  evidence. 

But  if  there  ever  could  have  been  a  justifica- 
tion for  such  testimony,  there  can  surely  be 
none  now.  For  the  plaintiff  is  permitted  now 
to  tell  his  own  story  to  the  jury  directly,  but 
under  the  sanction  of  an  oath,  and  subject  to 
the  test  of  cross-examination.  Shall  be  also  be 
permitted  to  prove  what  he  said  to  a  third 
party  about  the  same  matter  when  he  was  un- 
der no  oath,  and  in  no  danger  of  cross-question 
or  contradiction? 

For  thit  error  the  judgment  miul  be  reverned 
and  a  new  trial  atoarded. 

471 


Digitized  by 


Google 


489-491 


SupREMK  Court  ov  thk  Untthd  Statks. 


Dec.  Tkbx, 


Mr.  Jtuttee  Velaon.  dissenting: 

There  were  two  grounds  of  defense  in  this 
case,  against  the  suit  of  KillinKer  to  recover  the 
proceeds  of  bis  pork,  sold  for  him,  as  charged, 
at  Chicago,  by  the  defendants.  One,  that  the 
defendants  were  not  partners;  the  other,  that 
the  pork  was  sold  by  the  house  of  Miles  Mur- 
phy &  Co.,  and  not  by  P.  Murphy  &  Allen. 
There  was  a  balance  of  some  $8,000  or  |10,- 
000  claimed  against  the  firm  of  F.  Murphy  & 
Allen  in  the  suit. 

The  house  of  Miles  Murphy  &  Co.  had  failed ; 
of  course  it  was  important  to  fix  the  indebted- 
ness upon  this  house. 

On  the  trial.  Miles  Murphy,  of  the  firm  of 
Murphy  &  Co.,  was  called  as  a  witness  for  the 
plaintiff,  and  asked  if  the  plaintiff  had  called 
on  him  at  his  residence  in  Indiana,  in  reference 
to  the  proceeds  of  this  pork,  and  if  so,  what 
conversation  occurred  between  them. 

This  was  objected  to  on  the  ground  that  nei- 
ther the  defendants  was  present.  Thereupon, 
the  counsel  stated  he  expected  to  prove  by  an- 
other witness  that  the  plaintiff  was  sent  to  M. 
Murphy  in  reference  to  the  proceeds  of  the 
pork  by  F.  Murphy,  one  of  the  defendants. 
The  witness  testified  that  the  plaintiff  called 
upon  him  and  said  thatF.  Murphy  liad  refused 
to  pay  him  for  his  pork  or  to  give  him  any  sat- 
isfaction, and  liad  sent  him  down  to  witness, 
to  see  if  he  could  get  any  money  from  him.  He 
told  the  plaintiff  that  he  liad  come  to  a  bad 
place;  that  bis  house  had  failed,  and  he  knew 
nothing  about  his  matters.  He  knew  the  plaint- 
iff had  pork  at  Chicago  shipped  from  Des 
Moines.  The  plaintiff  answered  he  had  placed 
the  pork  in  Allen's  hands,  and  it  was  sent  to 
Chicago,  and  he  was  out  some  $8,000  or  $10,- 
000. 

The  witness  told  the  plaintiff  the  pork  came 
from  Des  Moines  the  same  as  other  meats,  and 
that  F.  Murphy  (one  of  the  defendants)  had 
chor^  of  it. 

Killinger,  the  plaintiff,  was  a  witness  in  the 
case,  and  testified  that  he  applied  to  F.  Murphy, 
at  Chicago,  for  the  balance  of  the  pork  pro- 
ceeds, and  after  declining  to  make  any  settle- 
ment, he  finally  sent  him  to  Miles  Murphy,  to 
see  him  about  the  business,  and  get,  if  he  could, 
the  money  from  him.  The  plaintiff  at  first  de- 
clined, saying  he  had  no  contract  with  him  or 
his  house,  and  did  not  look  to  them  for  bis 
money.  He  was,  however,  finally  persuaded 
to  go;  and  on  finding  Miles  Murphy,  stated  his 
business,  and  was  answered  that  lie  had  no 
money,  and  did  not  owe  him.  He,  Miles,  then 
stated  Uie  contract  his  house  had  with  P.  Murphy 
&  Allen  about  the  pork;  that  ail  their  firm  had 
to  do  with  it  was  to  receive  it  at  their  ware- 
bouse,  and  to  charge  2i  per  cent,  for  the  service, 
li  for  P.  Murphy  &  Allen,  and  one  for  them- 
selves. 

The  question  is  whether  the  statement  of  the 
plaintiff,  in  his  conversation  with  Miles  Mur- 
phy, that  he  bad  placed  the  pork  in  the  hands 
of  Allen,  that  it  was  sent  to  Chicago,  and  that 
he  was  out  of  pocket  some  $8,000  or  $10,000, 
under  the  circumstances  mentioned,  was  ad- 
missible. 

It  occurred  in  a  conversation  with  a  person 
to  whom  F.  Murphy,  one  of  the  defendants, 
had  sent  the  plaintiff  to  endeavor  to  obtain 
from  him  the  proceeds  of  the  pork.  Now,  this 
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conversation  was  competent  evidence  as  against 
F.  Murphy  as  it  respects  the  business  upon 
which  the  plaintiff  had  been  sent;  be,  F.  Mur- 
phy, had  accredited  Miles  Murphy  to  speak  for 
him  in  respect  to  the  transaction,  and  so  far  as 
it  might  tend  to  prove  the  partnership  of  F. 
Murphy  with  Allen  competent  and  pertinent. 
We  agree  it  was  no  evidence  against  Allen,  nor 
does  it  appear  that  the  court  gave  it  any  effect 
as  to  him.  It  is  not  required  that,  in  proving 
a  partnership,  the  evidence  must  bie  competent 
as  it  respects  each  member  of  the  firm.  The 
proof  can  be  given  as  bearing  separately  against 
each  of  the  parties.  Miles  Murphy,  in  response 
to  the  mission  of  the  plaintiff,  stated  that  F. 
Murphy  was  a  partner  of  Allen,  and  Uiat  the 
firm  had  received  and  sold  the  pork.  As  this 
response  was  competent  testimonv  against  F. 
Murphy,  it  was  properly  admitted.  The  whole 
conversation  that  occurred,  or  which  related  to 
the  business  about  which  the  plaintiff  was  sent, 
was  properly  allowed.  It  was  nO  evidence  as 
against  Allen,  as  we  have  already  said,  but  was 
as  it  respected  the  other  defendant  On  this 
ground  we  cannot  agree  to  the  opinion  of  the 
court. 
Mr.  Jwtiee  Davis  concurs  in  this  opinion. 


JOSEPH  W.  PARISH,  GEORGE  C.  HAD- 
LEY  iLND  WILLIAM  L.  HIKE,  Appt*.. 

». 

UNITED  STATES. 

(See  S.  C.  8  WaU.,  iaM9U. 

Party,  after  tigning  eontraet,  it  ameluded  fiy  it — 
offer  to  (Uliver,neee»sary,  to  recover  damage*  for 
refusal  to  reeeite. 

If  a  party  to  a  oontract  bad  any  objections  to  the 
provisions  of  a  contract  be  sltrned,  he  should  have 
refused  to  make  it.  Havlnar  made  It  and  executed 
It,  bis  mouth  is  closed  against  any  denial  that  It  su- 
perseded all  previous  arrangementa. 

To  recover  damaeres  for  a  refusal  to  receive  prop- 
erty, one  must  sliow  that  he  bad  the  property  on 
hand  and  an  olTer  to  deliver. 

[No.  80.] 
Submitted  Jifov.  ts,  1869.  Deeided  Dee.  13, 1869. 

APPEAL  from  thd  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellants,  to  recover  for  an 
alleged  breach  of  contract.    The  court  having 
dismissed  the  bill,  the  plaintiff  took  an  appeM 
to  this  court. 
The  case  is  fully  stated  by  the  court 
Mr.  A.  li.  Herriman,  for  appellant: 
This  act  of  approval  having  been  made,  there 
was  no  power  on  the  part  of  the  Secretary  of 
War  to  change  or  alter  it. 

The  contract  having  been  made,  it  was  not 
within  the  power  of  either  party  to  annul  the 
same,  without  the  consent  of  the  other.  There- 
fore, when  the  Secretary  of  War  annulled  tbe 
first  contract  without  the  consent  of  plaintiff, 
a  cause  of  action  accrued  for  such  breach. 

The  execution  of  one  and  a  different  oontr»ct. 
is  no  waiver  of  the  breach  of  another  and  prior 
contract,  unless  it  is  so  agreed  at  the  time.  In  this 
case  the  plaintiffs,  upon  executing  the  second 
contract,  expressly  protested  against  the  wrmg 
attempted  upon  them  by  the  annulling  (A  the 
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first  contract,  and  at  the  time  stated  that  thev 
should  seek  redress  for  the  same.  Under  such 
a  state  of  facts  there  could  be  no  waiver,  either 
express  or  implied,  of  their  rights  under  the  first 
contract. 

ifr.  E.  R  Hoar,  AtiyGen.,  and  T.  L.  Dick- 
ey, Aut.  AttyOen.,  for  appellee: 

The  source  of  authority  to  bind  the  United 
States  in  such  a  contract,  is  the  head  of  the 
War  Department. 

See  V:S.Y.  Adamt  (ante,  349). 

Now,  the  only  contract  executed  by  the  au- 
thority of  the  Secretarr  of  War,  with  these  ap- 
pellants, did  not  include  Xew  Orleans  as  one  of 
the  places  to  be  supplied  with  ice.  This  also 
was  the  only  contract  executed  and  delivered 
by  any  representative  of  the  United  States  to 
the  appellants. 

The  case  finds  that  the  Secretary  of  War  di- 
rected this  second  contract  to  be  executed  in 
lieu  of  the  flrsf,  which  waa  done. 

The  court  below  did  not  find  that  the  appel- 
lants have  suffered  any  loss  from  the  injury  al- 
leged, so  that  there  has  been  proved  no  damage 
which  would  authorize  a  judgment  to  be  or- 
dered by  this  court  in  favor  of  the  claimants. 

Jfr.  Justiee  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  appeal  from  the 
Court  of  Claims,  the  facts  as  found  by  the  court 
may  be  briefly  stated  as  follows: 

On  the  4th  of  December,  1863,  D.  L.  Magru- 
der,  the  Surgeon  and  Medical  Purveyor  of  the 
Military  Department  of  the  West,  acting  under 
instruction  of  the  Surgeon-Oeneral  of  the  United 
States,  gave  notice  tbit  proposals  would  be  re- 
ceived at  his  ofBce  in  Louisville,  Kentucky,  un- 
til the  20th  of  that  month,  for  furnishing  ice  to 
all  the  general  hospitals  of  the  United  States  at 
the  west,  including  the  Division  of  the  Missis- 
sippi and  the  Department  of  the  Gulf,  in  such 
quantities  as  might  he  required  for  the  use  of 
the  sick  and  wounded,  during  the  year  1864. 
Under  this  notice.  Parish  &  Co.,  the  claimants, 
submitted  proposals  which  were  accepted,  and 
on  the  13th  of  the  same  monUi  a  contract  was 
prepared  and  signed  by  them  and  Magruder,  by 
wtiich  they  were  to  furnish  ice  for  twenty  differ- 
ent places,  one  of  which  was  New  Orleans.  It 
was  understood  between  the  parties  that  this 
contract  was  not  to  be  binding  until  it  should 
receive  the  approval  of  the  Surgeon  Oeneral,  to 
whom  it  was  forwarded.  It  received  such  ap- 
proval, and  was  then  dispatched  by  mail  to 
Magruder;  but  before  reaching  him,  the  ap- 
proval was  reconsidered,  and  the  contract,  by 
order  of  the  Secretary  of  War,  was  recalled, 
and  the  draft  of  another  contract  prepared  in 
ita  place.  After  this  draft  had  reached  Magru- 
der, he  was  directed  by  the  Secretary  to  erase 
from  it  the  name  of  New  Orleans,  as  one  of  the 
places  which  was  to  be  supplied  with  ice,  and 
have  it  executed  in  lieu  of  the  contract  origi- 
nally proposed;  and  this  was  done.  The  claim- 
ants then  executed  the  instrument,  but  in  doing 
so  they  protested  against  the  alteration ;  stating, 
however,  that  they  would  lay  all  the  facts  l^- 
fore  the  officials  at  Washington  and  seek  from 
them  redress.  But,  notwithstanding  this  pro- 
test, they  treated  the  contract  thus  made  as  the 
only  one  binding  upon  them,  and  carried  out 
their  obligations  under  it.  They  did  not  de- 
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liver,  nor  oiffer  to  deliver,  any  ice  at  New  Or- 
leans. 

Upon  the  facts  found  by  the  Court  of  Claims, 
it  is  difllcult  to  perceive  upon  what  ground  the 
contractors  can  urge  any  claim  for  damages 
against  the  government.  The  contract  with 
iTew  Orleans  erased,  superseded  all  other  pro- 
posed contracts.  No  other  had  any  validity. 
The  action  of  Magruder,  until  the  approval  of 
the  Secretary  of  War,  was  merely  initiatory  to  a 
contract.  He  could  not  bind  the  United  States 
in  any  way. 

If  the  claimants  had  any  objections  to  the 
provisions  of  the  contract  they  signed,  they 
should  have  refused  to  make  it.  Having  made 
it,  and  executed  it,  their  mouths  are  closed 
against  any  denial  that  it  superseded  all  pre- 
vious arrangements. 

The  case  of  Gilbert  v.  U.  8.,  decided  at  the 
December  Term,  1867,  but  not  as  yet  reported, 
is  one  much  stronger  than  this  [ante,  303]. 
There  it  was  insisted  that  the  Act  of  Congress, 
under  which  the  secretary  acted  in  making  a 
contract  with  Gilbert  &  Secor,  was  itself  an  ac- 
ceptance of  certain  proposals  presented  by  them, 
and  that,  taken  in  connection  with  the  propos- 
als, it  constituted  a  contract  binding  on  the  gov- 
ernment. The  secretary  made  with  the  parties 
a  contract  requiring,  in  one  particular,  differ- 
ent kind  of  material  from  those  originally  pro- 
posed ;  but  this  court  held  that  the  parties  were 
bound  by  the  contract  siened,  and  could  not 
claim  any  compensation  ibr  the  difference  in 
value  between  the  materials  used  and  those  pro- 
posed. 

But,  independent  of  any  consideration  re- 
specting the  character  of  the  contract,  it  no- 
where appears  that  the  claimants  suffered  any 
damages  from  the  supposed  injury  alleged. 
They  did  not  offer  to  deliver  any  ice  at  New 
Orleans,  and  it  is  not  shown  that  they  secured 
any  for  such  delivery ,  or,  if  they  secured  any, 
that  they  were  unable  to  part  with  it  at  prices 
as  remunerative  as  those  they  might  have  oi)- 
tained  at  New  Orleans. 

7%«  appeal  is  frivolotu,  and  the  decree  of  the 
court  bdoui  is  affirmed. 


WILLIAM  ALDRICH,  MARTIN  B.  MED- 
BURY.  H.  H.  SMITH,  JOHN  W.  MED- 
BURY  AND  JAMES  P.  ALDRICH,  Plff*. 
in  Err.,  ^ 

THE    4;TNA  INSURANCE    COMPANY. 

(See  S.  C.  8  WaU.,  491-407.) 
Objection  to  writ  of  error— jurisdiction — allow- 
ance of  writ — appearance  waives  error — re- 
cording mortgage. 

It  Is  no  objection  to  a  writ  of  error  under  the25th 
section  of  the  Judldary  Act,  that  the  judarment 
was  rendered  on  a  voluntary  submission  without 
suit,  under  the  Code  of  Procedure  of  a  State. 

Where  the  question  was,  whether  the  roort^a^ 
of  a  vessel  duly  recorded  underanAotof  Consrress, 
save  a  better  lien  upon  It  than  the  subsequent  at- 
tachment Issued  out  of  a  court  of  a  State,  the  case 
is  within  this  section.  » 

yms.— Appearance  cures  defects  in  servlee  of  proc- 
ess, and  its  nonrseroice,  earcept  want  of  jurisdiction 
of  iubject-motter.  See  note  to  Knox  v.  Summers,  7 
C.  8.  (8  Cranoh),  4Se. 
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The  objection,  that  the  writ  of  error  was  allowed 
by  tbe  Chief  Judtre  of  the  Court  of  Appeals  of  the 
State  of  New  York,  which  writ  was  addressed  to 
tbe  Superior  Court  of  Buffalo,  where  the  record 
was,  is  untenable,  as  the  judgment  was.  In  fact,  ren- 
dered in  the  Court  of  Appeals. 

Tbe  appearance  by  the  defendant  In  error  waived 
the  Irregularity,  that  the  citation  was notslgued  by 
the  Judge  who  allowed  the  writ  of  error. 

Tbe  recording  of  the  mortgage  in  tbe  collector's 
ofBce  under  tbe  A  ct  of  Congn^s,  protects  the  inter- 
est of  tbe  mortgagee  against  su  t)8equent  purchasers 
or  mortgagees  Dy  its  own  force,  irrespective  of  any 
state  law  on  the  subject. 

[No.  31.] 

Submitted  Oct.  19, 1869.  Decided  Dee.  IS,  1869. 

IN  ERROR  to  the  Superior  Court  of  Buffalo' 
for  the  District  of  New  York. 

The  history  and  facts  of  the  case  fully  appear 
in  tbe  opinion  of  the  court. 

Mr.  Robert  Rae,  for  appellants: 

The  power  of  Congress  comprehends  naviga- 
tion within  the  limits  of  erery  State  in  the 
Union,  so  far  as  that  navigation  may  lie  in  any 
manner  connected  with  commerce  with  foreign 
nations  or  among  the  several  Slates. 

The  full  power  to  regulate  a  particular  sul>- 
ject  implies  tbe  whole  power  and  leaves  no  re- 
fiduum.  A.  grant  of  tbe  whole  is  incompatible 
with  tbe  existence  of  a  right  in  another  to  any 
part  of  it. 

GibboTU  V.  Ogden,  9  Wheat.,  1;  Steamthip 
Co.  V.  Part  Warderu,  8  Wall.,  83  (78  U.  8., 
XVIII.,  750):  Steanuhip  Co.  v.  Joliffe,  2  Wall., 
459  (69  U.  8.,  XVII.,  807);  Cfilman  v.  PMla., 
8  Wall.,  713  (70  U.  S..  XVIII.,  96). 

The  Act  of  Congress  makes  a  bill  of  sale  or 
mortgage  valid,  upon  complying  with  its  re- 
cording laws.  It  is  said  the  State  of  Illinois 
requires  something  more;  but  when  Congress 
has  the  power  to  regulate  a  given  thing,  that 
power  is  not  concurrent,  but  exclusive;  and  al- 
though the  Btale  may  legislate  upon  the  same 
object  for  different  purposes  within  its  power, 
yet  in  the  exercise  of  this  power  by  Congress, 
by  virtue  of  the  Constitution,  if  there  should 
arise  any  conflict,  the  federal  power  must  pre- 
vail and  furnishes  the  rule. 

Tbe  law  of  Illinois  in  reference  to  chattel 
mortgages  as  construed  by  its  courts,  produces 
no  such  conflict  with  the  Act  of  Congress  as 
the  decision  of  tbe  Court  of  Appeals  vrould 
infer. 

In  Fontaine -v.  Bars,  19  Ala.,  722,  the  whole 
question  was  reviewed,  and  it  was  held  that 
the  Statute  of  that  State,  which  was  similar  to 
the  Statute  of  Illinois,  did  not  apply  to  a  ves- 
sel engaged  in  foreign  commerce.  The  same 
was  belol  in  the  case  of  Steamboat  Co.  v.  Conner, 
8  Rich,  335;  RoHnson  v.  Rice,  8  Mich.,  285; 
The  Martlta  Waxhington,  25  Law  Rep.,  22; 
Veazie  v.  Somerby,  5  Allen,  280;  Sinnott  v. 
Davenport,  22  How.,  227  (68  U.  8.,  XVI.,  243); 
Potter  V.  Irith,  16  Gray,  416. 

Mettr*.  John  Ganton  and  Hartley  <£  Stanton, 
for  appellee: 

This  court  has  not  jurisdiction  to  review  the 
judgment  in  question,  under  the  25th  section 
of  tie  ,Iudiciary  Act  of  1789. 

1.  Because  it  is  not  a  judgment  in  a  suit, 
within  the  signitlcatioQ  of  that  word  as  used 
in  tbe  Act  of  1789.  Lang  v.  Bopke,  X  Duer, 
701. 

There  is  nothing  appearing  on  tbe  face  of 
the  record,  wlilch  shows  that  the  validity  or 
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construction  of  any  law  of  the  United  Sutet 
necessarily  came  in  question  in  the  decision  of 
the  state  courts.  This  must  appear  to  give  this 
court  jurisdiction.  If  tbe  state  court  might 
have  decided  as  it  did  without  deciding  any 

auestion  reUtive  to  tbe  Act  of  Congress,  then 
lis  court  has  not  jurisdiction  of  this  case. 

Ocean  In*.  Co.  v.  PMey;  18  Pet.,  167; 
Walker  v.  Villatato,  6  Wall..  124  (78  U.  8., 
XVIII.,  858);  Beetor  v.  AMey,  6  Wall.,  142 
(73  U.  8..  XVm.,  788);  5.  A  Co.  v.  Seek,  4 
Wall.,  177  (71  U.  8.,  XVIII.,  381). 

By  the  common  law  the  mortgage  was  void. 
It  w'as  void  under  the  Statute  of  Illinois.  If 
tbe  court  so  held,  although  enoneooBly,  it 
would  not  give  this  court  jurisdiction  to  re-ex- 
amine the  decision. 

Beetor  v.  Athley  {mpra);  Boytr.  Sheldon,  1 
Black,  618  (6«  U.  8.,  XVII.,  65);  J'bnu*  v. 
Towle,  1  Black,  860  (66  U.  8.,  XVIL,  216). 

The  writ  of  error  was  allowed  by  the  Chief 
Judge  of  the  Court  of  Appeals;  whereas,  tlw 
writ  is  addressed  to  the  Superior  Court  of  Buf- 
falo, in  which  latter  court  the  final  judgment 
was  entered  and  the  record  filed. 

The  writ  is  tested  Nov.  16,  1867,  which  was 
not  in  term  time.  The  citation  was  signed 
May  4,  1867.  The  bond  was  approved  (>7  a 
district  judge  Feb.  28,  1867.  Citation  was  not 
served  untilNov.  18,  1867.  It  is  believed  that 
the  term  of  December,  1866,  had  not  ex|Mred 
when  the  citation  was  signed.  It  had  n<A  ex- 
pired when  the  bond  was  approved.  Thir^ 
days  did  not  intervene  between  the  service  m 
citation  and  return  day.  For  these  varioot 
reasons,  the  writ  was  ineffectual 

Palmer  v.  Dovmer  (ante.  99);  Act  of  1789, 
sec.  25;  GarroU  v.  Doriiey,  20  How.,  204  (61  U. 
8.,  XV.,  808);  InM.  Co.  v.  Mordeeai,  21  How., 
195  (62  U.  8.,  XVI.,  94);  A^rieuUwal  Vo.  t. 
Pierce  Co.,  6  Wall.,  246  (78  U.  8.,  XVIIL, 
789). 

The  validity  and  effect  of  tbe  conveyaooe  of 
personal  property,  is  to  be  determined  t>y  the 
law  of  the  place  where  it  is  made.  By  the  laws 
of  Illinois,  where  this  mortgage  was  executed, 
where  the  property  at  the  time  was  and  where 
the  mortgagor  was  domiciled  and  where  the 
contract  fras  to  be  performed,  this  mortgage 
never  had  any  validity  or  effect  against  the 
ri^ts  of  third  persons. 

The  Act  of  Congress  has  no  bearing  upon  the 
question.  The  Act  does  not  declaie,  nor  was 
such  its  object,  what  is  a  l^al  bill  of  sale  or 
mortgage  of  the  vessel.  It  merely,  for  the  pro- 
tection of  bona  fide  purchasers,  etc.,  requires 
that  conveyances  of  vessels  shall  be  reooroed  in 
the  manner  speciflod  in  the  Act,  leaving  other 
requisities  to  the  validity  of  the  conveyance  as 
between  parties  to  it  and  as  against  the  rights 
and  interests  of  third  persons,  to  be  detennined 
by  the  laws  of  the  jurisdiction  wha«  made. 
It  is  simply  a  registry  or  recording  Act 

Mr.  Jiutiee  If  elson  delivered  tbe  opinion  of 
the  court: 

Ttiis  is  a  writ  of  error  to  tbe  Superior  Court 
of  Buffalo,  in  tbe  State  of  New  York. 

The  suit  by  the  Insurance  Company  against 
Aldrich  and  others,  was  conunenoed  qr  aa 
agreed  statement  of  facts  in  the  omut  bdov, 
under  tbe  S72d  section  of  the  Code  ct  Vntm 
uie  of  the  State. 
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The  case  is  this:  the  defendanU  sold  and 
oooTeyed  the  schooner  Stella,  on  the  Ith  Feb- 
ruary, 1856.  at  Chicago,  to  Benj.  P.  Jacobs, 
and  on  the  same  day  took  back  a  mortgage  of 
the  vessel  to  secure  the  payment  of  |0,0W)  of 
the  purchase  money.  The  mortt^age  is  in  due 
form  and  was  recorded  in  the  office  of  the  col- 
lector at  the  Port  of  Chicago,  where  the  vessel 
was  permanently  enrolled,  and  where  one  of  her 
owners  resided.  The  purchnse  money  was  pay- 
able in  sums  of  |500  and  of  $1,000,  extending 
through  the  years  18o6,  1857,  and  to  March, 
1858.  .Jacobs,  the  purchaser,  who  resided  in 
Chicago,  immediately  took  possession  of  the 
vessel,  which  was  in  port,  and" employed  heron 
the  lakeo  until  attached  in  Buffalo  by  the 
plaintiff,  on  the  11th  of  December,  1856,  for  a 
debt  against  him.  At  the  time  of  the  execu- 
tion of  the  mortgage,  there  was  a  statute  of  the 
State  of  Illinois,  which  enacted  that  "No  mort- 
gage on  personal  property  shall  be  valid  as 
against  the  rights  ana  interests  of  any  third 
peraon  or  persons,  unless  possession  of  such 
peiBonal  properly  shall  be  delivered  to  and  re- 
main with  the  mortgagees,  or  the  said  mort- 
gage be  acknowledged  and  recorded,  as  here- 
inafter directed." 

This  mortgage  had  been  neither  acknowl- 
edged nor  recorded,  according  to  the  require- 
ments of  this  statute.  The  question  of  differ- 
ence in  the  foregoing  facts  was  submitted  to 
the  Superior  Court  in  Buffalo,  as  follows: 

The  plaintiff  claimed  that  the  mortgage  of 
the  defendants  could  not  be  set  up  as  against 
the  attachment;  that  it  was  void  as  against  it; 
and  that  he  was  entitled  to  a  judgment  declar- 
ing the  lien  of  the  attachment  paramount  to 
that  of  the  mortgage. 

The  defendants  claimed  the  converse  of  these 
propositions.  There  is  a  stipulation  in  the 
statement  of  facts,  that  in  case  the  decision 
shall  be  in  favor  of  plaintiff,  a  judgment  be 
rendered  against  the  defendants  for  the  sum 
of  $4.75  and  interest;  but  if  in  favorof  the  de- 
fendants, then  a  judgment  against  plaintiff  for 

006t8. 

The  court  at  aOeneral  Term  at  Buffalo,  ren- 
dered a  judgment  in  favor  of  the  plaintiff.  The 
cause  was  removed  to  the  Court  of  Appeals, 
where  the  judgment  was  affirmed,  and  the  pro- 
ceedings remitted  to  the  Superior  Court  at  Buf- 
falo, in  which  the  judgment  of  affirmance  was 
entered  of  record.  The  case  is  now  t)ef ore  us 
on  writ  or  error. 

An  objection  is  taken  to  the  writ  of  error 
ander  the  25th  section  of  the  Judiciary  Act,  on 
the  ground  that  the  judgment  is  not  rendered 
in  a  suit  within  the  words  of  this  section,  but 
was  rendered  on  a  voluntary  submission  with- 
out suit,  containing  a  statement  of  facts  agreed 
on  by  the  parties,  under  the  'Slid  section  of 
the  Code  of  Procedure  in  New  York. 

The  372d  section  of  the  Code  provides: 

"Parties  to  a  question  of  difference,  which 
might  be  the  subject  of  a  civil  action,  may 
■without  action,  agree  upon  a  case  contain- 
ing the  facts  upon  which  the  controversy  de- 
pends, and  present  a  submission  of  the  same 
to  any  court  which  would  have  jurisdiction  if 
an  action  had  been  brought.  But  it  must  ap- 
pear by  affidavit  that  the  controversy  is  real, 
and  the  proceeding  in  good  faith  to  determine 
the  rights  of  the  parties.  The  court  shall  there- 
Bee  8  Wall. 


upon  hear  an<l  determine  the  case,  at  a  Oeneral 
Term,  and  render  judgment  thereon,  as  if  an 
action  were  depending." 

The  874th  section  provides  "That  the  judg- 
ment may  be  enforced  in  the  same  manner  as  if 
it  had  been  rendered  in  an  action,  and  shall  be 
subject  to  an  appeal  in  like  manner." 

We  are  of  opinion  that  this  objection  is 
untenable.  The  Code  simply  provides  for  the 
institution  of  the  suit  or  action  by  the  vol- 
untary agreement  of  the  parties,  and  without 
any  compulsory  process  or  compulsory  proceed- 
ing of  any  kind  against  the  defendant.  The 
court  are  to  hear  and  determine  the  case  at  a 
general  term,  and  render  judgment  thereon  as 
if  an  action  were  depending;  and  the  submis- 
sion can  be  made  only  to  a  court  which  would 
have  had  jurisdiction  of  the  case  if  a  suit  had 
been  brought.  Cases  from  the  State  of  Lou- 
isiana not  unfrequently  come  up  here  from 
the  state  courts,  where  the  proceedings  have 
been  instituted  substantially  as  in  the  present 
case. 

It  is  also  objected  that  it  does  not  appear  on 
the  face  of  the  record  the  validity  of  a  statute 
or  law  of  the  United  states,  or  of  the  statute  of 
a  State  as  repugnant  to  such  law,  or  that  the 
construction  of  any  statute  of  the  United  States 
was  drawn  in  question. 

This  we  think  a  clear  misapprehension  of  the 
material  question  involved  in  the  case.  That 
question  wiis,  whether  the  mortgage  of  the  ves- 
sel to  the  defendants,  duly  recorded  under  an 
Act  of  Congress  in  the  collector's  office,  gave 
a  better  lien  upon  it  than  the  subsequent  at- 
tachment issued  out  of  the  Superior  V-oun  of 
Buffalo  in  favor  of  the  plaintiff.  The  construc- 
tion of  this  Act  of  Congress,  and  its  force  and 
effect,  as  it  respeated  the  mortgage  security 
under  which  the  defendants  claimed  a  right  or 
title  paramount  to  that  of  the  attachment  cred- 
itor, was  necessarily  in  question,  and  must  have 
been  passed  upon  by  the  court;  and  as  its  decis- 
ion was  against  this  right,  the  very  case  is  made 
provided  for  in  this  section. 

A  further  objection  is  taken  that  the  writ  of 
error  was  allowed  by  the  Chief  Judge  of  the 
Court  of  Appeals  of  the  State  of  New  York, 
which  writ  is  addressed  to  the  Superior  Court 
of  Buffalo,  where  the  record  is,  and  who  was 
not  authorized  to  allow  it.  85th  sec.  Judiciary 
Act. 

The  answer  to  this  objection  is,  that  the  al- 
lowance of  the  writ  is  well  enough,  as  the  judg- 
ment was  in  fact  rendered  in  the  Court  of  Ap- 
peals. 

It  is  objected  also  that  the  citation  was  not 
signed  by  the  judge  who  allowed  the  writ  of 
error.    26th  sec.  Judiciary  Act. 

The  answer  is  that  the  appearance  by  the 
defendant  in  error  waived  the  irregularity. 

As  to  the  merits.  We  are  of  opinion  the 
question  involved  was  decided  in  tlie  case  of 
WMie'i  Bank  v.  Smith  [ante,  211].  That  was 
a  question  between  two  mortgages  on  the  ves- 
sel, duly  recorded  in  the  collector's  office — the 
first  on  the  12th  June,  1863,  in  the  collector's 
office  at  the  Port  of  Buffalo;  the  second  in  the 
collector's  office  at  the  Port  of  Sandusky,  on 
the  17th  June,  1865. 

The  law  existing  in  New  York  at  the  time 
of  the  execution  of  the  first  mortgage  was  as 
stringent  as  that  of  the  State  of  lUinoia  in  the 
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present  case  in  respect  to  the  filing  of  personal 
mortgages  at  a  aesignated  oflJce,  when  the 
poasesaion  of  the  property  does  not  accompany 
the  mortgage.  White's  Bank,  the  first  mort- 
gagee, had  complied  with  the  law  in  New  York 
and  filed  his  mortgage,  but  had  omitted  to  re- 
flle  it  at  the  end  of  the  year,  which  was  re- 
quired in  order  to  preserve  the  lien. 

Now,  the  argument  in  the  case  was,  that,  in- 
asmuch as  the  filing  of  the  first  mortgage  ac- 
cording to  the  state  law  was  essential  to  pro- 
tect the  lien  as  against  subsequent  purchasers 
or  mortgagees,  the  omission  to  refile  it  left  the 
yeesel  free  and  subject  to  the  lien  of  the  second 
mortgage.  It  was  upon  this  idea  the  case  was 
disposed  of  at  the  circuit,  and  the  proceeds  of 
the  Tesael,  after  diacharg^g  some  prior  liens 
for  seamen's  wagea  decreed  to  Smith,  the  sec- 
ond mortgagee.  And  this  was  a  proper  dis- 
position, upon  the  assumption  that  the  state 
statute  governed  the  lien ;  for,  although  Smith 
bad  not  filed  his  mortgage  according  to  the 
Statute  of  Ohio,  thisomisdon  did  not  affect  the 
question  between  him  and  White's  Bank,  but 
only  as  it  respected  subsequent  purchasers  or 
mortgagees. 

A  dinerent  view  was  taken  of  the  case  when 
it  came  before  this  court.  It  was  held  that  the 
recording  of  the  first  mortgage  in  the  collector's 
ofllce  under  the  Act  of  Congress  protected  the 
interest  of  the  mortgagee  against  subsequent 
purchasers  or  mortgagees  by  Its  own  force,  ir- 
respective of  any  state  law  on  the  subject,  and 
hence  the  decree  below  was  reversed,  and  the 
proceeds  directed  to  be  delivered  over  to  the 
first  mortgagee.  The  court  regarded  the  law 
as  a  registration  Act,  which  excluded  all  state 
legislation  in  respect  to  the  same  subject;  and 
looking  at  the  nature  and  character  of  the 
species  of  property  Congress  was  dealing  with 
we  entertained  no  doubt  as  to  its  power  to  pass 
this  law.  It  was  said  in  the  opinion  in  that 
case,  "Congress  having  created,  as  it  were,  tills 
species  of  property,  and  conferred  upon  it  its 
chief  value  under  the  power  given  in  the  Con- 
stitution to  regulate  commerce,  we  perceive  no 
reason  for  entertaining  any  serious  doubts  but 
that  this  power  may  be  extended  to  the  secu- 
rity and  protection  of  the  rights  and  title  of  all 
persons  dealing  therein.  The  ludicial  mind 
seems  to  have  generally  taken  this  direction." 

As  a  registry  Act  there  can  be  no  doubt  up- 
on the  recording  of  the  mortgage;  the  fact  that 
it  is  not  accompanied  by  the  possession  of  the 
vessel  affords  no  ground  of  impeachment  of 
the  transaction,  as  the  record  is  regarded  as 
satisfactorily  accounting  for  the  nondelivery 
of  the  possession.  This  is  the  law  as  it  respects 
the  recording  or  filing  of  personal  mortgages 
under  state  statute.    2  Kent,  Com.,  681,  note. 

The  protection,  however,  goes  no  further,  as 
the  consideration  of  the  instrument  may  be  im- 
peached for  fraud  or  for  any  other  vice  or  in- 
firmity in  the  original  contract  or  transaction. 

Tfis  judgment  of  t/te  txmrt  htUnui  i*  reversed,  and 
the  eauie  remanded  to  it,  etc, 

Cited-»  Wall.,  678 ;  8  8awy.,  409 ;  7  8awy.,  188. 18T ; 
14  Blatobr.  183,  IM ;  3  Wood,  687 ;  8  Ben.,  618 ;  1  Bias.; 
MO;  SI  N. T.,  TO ;  U  O.  St.,  184. 
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JAMES  C.  KENNEDY,  as  Receiver  of  the 
Msrchamib'  Nationai^  Bank  op  Washtng- 
TOH  Cttt,  Appt., 

«. 

PATRICK  GIBSON.  JOHN  S.  BARRY 
LAWRENCE  P.  BAYNE,  SUE  E. 
HOUGH,  OSCAR  KING  and  THE  NA- 
TIONAL MECHANICS'  BANK  OF  BAL- 
TIMORE ET  AL. 

(See  S.  C,  8  Wall.,  488-S07.) 

Action  b]/reeeieer  of  national  bank — atlomejf 
in — perianal  Uamity  of  ttockholdert — eomp- 
troBor  deeidee  neeettity  ofaelian — when  tuit  in 
fg^it}/  ie  proper— necessary  partiee — wuit  in 
i'ederaX  Courts — eitieensMp  ofreeeisers. 

A  defendant  cannot  object  that  an  action  by  the 
receiver  of  a  National  Bank  Is  not  brought  by  ttae 
Attorney  of  the  United  State*,  but  by  his  own 
attorney. 

It  Is  for  the  Comptroller  of  the  Currency  to  de- 
cide when  It  is  necessary  to  institute  prooeedinga 
affainst  the  stockholders,  to  enforce  their  personal 
liability,  and  how  much  shall  be  collected. 

His  determination  Is  conclusive,  and  the  stook- 
holders  cannot  question  It  in  the  lltl^tlon  that 
may  ensue. 

This  action  on  bis  part  Is  Indispensable,  and  must 
be  distinctly  averred  In  all  such  cases. 

The  liability  of  the  stockholders  is  several,  and 
not  joint.  The  limit  of  their  liability  Is  the  par  of 
the  stock  held  by  each  one. 

Where  the  whole  amount  Is  sought  to  be  reoov- 
ered,  the  prooeedinv  must  be  at  law.  Where  leas  is 
required  the  proceedinur  may  be  In  equity. 

In  such  case  an  Interlocutory  decree  may  be 
taken  for  contribution,  and  the  case  may  stand 
over  for  the  further  action  of  the  court  until  the 
full  amount  of  the  liability  is  exhausted. 

It  is  no  objection  that  there  are  other  stock- 
holders beyond  the  Jurisdiction  of  the  court,  who 
cannot  for  that  reason  be  made  oo-defendaDts. 

The  receiver  represents  both  the  creditors  and 
the  association ;  and  when  he  sues  in  bis  own  name 
It  Is  not  necessary  to  make  either  a  ptu^y  to  the  suit. 

Such  suits  may  be  brouorbt  by  the  assooiatioos  la 
the  courts  of  the  Dnlted  Statiss,  notwlthstandlngr 
the  omission  of  the  word  '*  by  "  in  the  S7th  section 
of  the  Act  of  1864. 

Receivers  may  sue  in  the  courts  of  the  United 
States  by  virtue  of  the  Act,  without  reference  to 
the  locality  of  thelr_nersonal  citizenship. 

[No.   47.] 
Argued  Nov.  11, 1869.     Decided  Dec.  IS,  1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  plaintiff  in  error,  as  a  receiver  of 
a  bank,  to  recover  from  the  defendants,  as 
stockholders,  for  a  deficiency  in  the  assets. 
The  court  entered  a  decree  dismissing  the  bill. 
Whereupon  the  plaintiff  sued  out  tlus  writ  of 
error. 

Messrs.  R.  J.  Brent  and  R.  T.  Merriek, 
for  appellant: 

1.  It  will  be  maintained  by  us  that  the  re- 
ceiver in  this  case  had  authority  to  bring  this 
suit  in  his  own  name,  for  the  protection  m  the 
interests  of  all  parties. 

It  will  not  be  disputed  by  us  that  if  a  receiver 
is  appointed  by  a  court,  he  must  ordinarily  ob- 
tain an  order  of  the  court  authorizing  him 
to  sue. 

Edw.  Rec.,  186;  8m.  Rec.,  165;  M»rriU  v. 
Lyon,  a  Wend.,  410. 

But  here  the  receiver  is  a  statutory  officer 
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nominftted  by  the  comptroller,  and,  when  qual- 
ified to  act,  is  clothed  with  ample  powers  under 
the  law. 

By  the  50th  aection  he  is  required,  under  the 
direction  of  the  comptroller,  to  "  Take  posaes- 
Non  of  the  books,  records  and  assets  of  every 
description,  collect  all  dues,  debts  and  claims, 
etc.,  and,  upon  the  order  of  the  court,  may 
sell  and  compound  all  bad  debts,  and  on  a  like 
order,  may  sell  all  the  real  and  personal  prop- 
erty, etc.,  on  such  terms  as  the  court  shall 
direct. 

So  far  he  must  act  by  the  order  of  the  court. 

But  then  it  is  further  declared  that  "The 
receiver  may,  if  necessary  to  pay  the  debts  of 
the  Asaodation,  enforce  the  individual  liability 
of  the  stockholders,  provided  for  by  the  12th 
section,  and  such  receiver  shall  pay  over  all 
money  so  made  to  the  Treasurer  of  the  United 
Staftee,  sublect  to  the  order  of  the  comptroller, 
etc.,  and  also  make  report  of  all  his  acts  and 
proceedings  to  the  comptroller."    13  Stat,  at 

We  submit  that,  under  this  section,  the  re- 
ceiver may,  in  liis  own  name  and  without  the 
order  of  Uie  court  or  comptroller,  enforce  the 
12th  section  against  stockholders,  and  it  is  his 
duty  to  do  so.  So  far  as  the  supervision  of  the 
comptroller  may  be  involved,  the  presumption 
b  that  the  receiver  is  acting  always  under  his 
authority,  unless  the  contrary  appears. 

How  can  the  receiver,  if  it  be  necessary  to 
pay  the  debts,  "enforce  the  individual  liability 
of  the  stockholders,"  unless  he  is  competent  to 
bring  a  suit  in  his  own  name  for  that  purpose, 
in  which  he  may  show  the  condition  of  the 
asBociation  and  the  necessity  and  extent  of  the 
liability  T 

fltorjr  V.  Furman,  25  N.  Y.,  219. 

This  was  a  national  Bank,  and  its  directors 
could  no  longer  act  nor  bring  suit  after  all 
its  books,  assets  and,  affairs  were  taken  from 
them. 

Bk.  of  Poughkeepne  v.  Ibbotton,  24  Wend., 
479;  and  Story  v.  Furman,  25  N.  Y.,  226. 

It  results,  either  that  the  receiver  is  to  sue 
whenever  suit  may  be  necessary,  or  that  as 
many  receivers  should  be  appointed  as  there 
were  States  in  which  suit  must  be  brought.  If 
the  court  had  the  appointment  of  the  receiver, 
he  could  not  sue  extraterritorially,  as  decided 
in  Booth  V.  Clark,  17  How.,  322  (58  U.  S., 
XV.,  164). 

Contribution  pro  rata  among  the  stock- 
holders for  the  purpose  of  making  good  the  de- 
ficiency of  assets  to  pay  the  debts,  is  a  matter 
peculiarly  of  equitable  jurisdiction. 

Briggs  v.  Penniman,  8  Cow.,  806;  1  Cas. 
Ch.,  204. 

Nor  is  it  any  objection  to  this  contribution, 
that  some  of  the  stockholders  are  non- residents. 

All  the  authorities  recognize  tliia  as  a  gen- 
eral rule. 

2  Story,  £q.  Jur.,  sees.  15,  26;  2  Mad.  Ch. 
Pr.,  222;  Dan.  Ch.  PL  &  Pr.,  829;  TTmw  v. 
BUiehly,  1  Johns.  Ch.,  437;  BadUif  v.  BtuteU, 
40  N.  H.,  109. 

But  to  this  general  rule  there  are  some  ex- 
ceptions. Where  persons  interested  are  out  of 
the  jurisdiction  of  the  court,  and  it  is  so  stated 
in  the  bill  and  admitted  by  the  defendants'  an- 
swer or  proved,  it  is  not  necessary  to  make 
them  parties. 
See  8  Wall. 


2  Mad.  Ch.  Pr.,  219;  mmmdoif  v.  Taj/lar, 
10  Wheat.,  167;  MaUow  y.  Hinde,  12  Wheat., 
198;  Dan.  Ch.  PI.  &  Pr.,  288;  Story,  Eq.  PI., 
sec.  78. 

It  will  be  said  that  this  suit  is  untenable,  be- 
cause it  is  not  shown  that  the  comptroller  has 
stated  a  preliminary  account  showing  the  de- 
ficiency of  assets,  and  this  was  the  chief  ground 
upon  which  the  judge  below  sustained  the  de- 
murrer. Such  an  objection  is  at  variance  with 
the  50th  section  of  the  Currency  Act  of  June 
8,  1864. 

The  comptroller's  authority  is  only  to  arise 
after  the  receiver  "collects,  pays  over  and 
reports." 

It  will  be  said  that  this  suit  should  have  been 
brought  by  the  district  attorney,  under  the  60th 
section  of  the  Currency  Act. 

The  section  referred  to  is  directory  only  and 
Addressed  to  the  Executive  Department  of  the 
Qovemment  or  the  receiver,  and  can  in  no  way 
affect  the  iudsdiction  of  the  court 

Jieigrs.  I.  Nevitt  Steele  and  ThoaajM 
Donaldson,  for  appellees: 

1.  The  suit  should  have  been  brought  by  the 
District  Attorney  of  the  United  States. 

Section  56  of  the  Act  of  June  8,  1864,  pro- 
vides that  "  All  suits  and  proceedings  arising 
out  of  the  provisions  of  that  Act,  in  which  the 
United  States  or  its  officers  or  agents  shall  be 
parties,  shall  be  conducted  by  the  District  At- 
torneys of  the  several  districts  under  the  super- 
vision of  the  Solicitor  of  the  Treasury." 

2.  Assuming,  for  the  sake  of  argument,  that 
no  mode  of  administering  the  assets  and  dis- 
tributing the  proceeds  haa  been  provided  by 
the  law,  a  suit  in  equity  would  be  a  proper 
mode. 

The  question  arises:  who  are  necessary  par- 
ties? 

(a)  The  general  principle  is,  that  to  such  a 
suit  in  equity  the  creditors  must  be  parties, 
and  the  corporation  and  all  its  stockholaers  de- 
fendants. 

(ft)  It  must  be  "  necessary  "  to  proceed  against 
the  stockholders  on  the  personal  liability  clause, 
and  that  must  appear  on  the  face  of  the  bill; 
not  by  general  averment,  but  by  the  statement 
of  the  le^  facts  showing  the  necessity.  What 
those  facts  are,  appear  irom  the  law.  There 
must  have  been  administration  of  the  assets 
and  a  deficiency  so  ascertained,  according  to 
the  requirements  of  the  60th  section  of  the  Act. 
At  the  very  least,  the  ex  parte  proof  required 
by  the  Act  must  have  been  made. 

The  law  itself  has  established  the  quo  modo 
of  ascertaining  the  value  of  the  assets  and  of 
the  amount  of  the  debt. 

BeeiproeUy  Bk.,  22  N.  Y.,  9;  Create  v.  Bab- 
eoek,  10  Met.,  625;  Grew  v.  Breed,  10  Met., 
569;  HoUitter  Bk.,  28  N.  Y.,  610;  Const.  N. 
Y..  art.  8,  sec.  7  (1849). 

Nor  does  the  demurrer  have  the  effect  of 
admitting  the  general  averments  of  the  bill, 
which  are  mere  inferences;  but  it  only  admits 
the  facts  themselves  set  forth  from  which  the 
inferences  are  drawn.  And  if  the  facts  legally 
necessaiy,  in  order  to  entitle  the  complainant 
to  relief  are  not  stated,  the  demurrer  is  good. 
Story,  Eq.  PI.,  sees.  446,  452. 

But,  hi  fact,  there  is  neither  jurisdiction  nor 
power  in  the  circuit  court  to  have  an  account 
stated  under  this  law;  nor  can  such  a  suit  in 
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equity  as  the  present  be  brouglit  to  enforce  the 
individual  liability  of  stockholders. 

Under  the  law,  the  receiver  collects  the 
assets,  sells  the  property,  etc.,  and  pays  over 
to  the  Treasurer  of  the  United  States,  and  the 
Comptroller  of  the  Currency  receives  the  ap- 
proval of  the  claims,  decides  on  the  dividends 
and  pays  them  to  the  claimant.  Thus  it  is  not 
the  duty  of  the  receiver  to  ascertain  the  claims, 
nor  has  he  the  means  of  ascertaining  them; 
and  neither  the  claimants  nor  the  comptroller 
are  before  the  court. 

V.  The  complainant  has  no  standing  in  a 
court  of  equity,  because  the  powers  of  a  court 
of  law  are  autncient. 

None  of  the  reasons  for,  and  none  of  the  ad 
vantages  of,  the  equity  proceeding  can  exist  in 
this  case.     Story,  Kq.  PI.,  sec.  472. 

The  complainant  has  stated  himself  out  of 
the  equity  court  by  his  averment  that  the  bal- 
ance of  indebtedness  of  the  bank,  after  apply- 
ing the  assets,  exceeds  the  whole  amount  of  his 
capital  stock.  It  follows,  of  course,  that  the 
sum  due  by  each  stockholder  is  fixed,  and  no 
account  is  necessary.    Story,  Eq.  PI.,  sec.  479. 

Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity,  from  the  decree 
of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland.  The  bill  was  filed  by 
the  appellant.  For  the  purposes  of  the  points 
necessary  to  be  considered,  the  case  may  be 
briefly  stated.  The  appellant  has  been  duly  ap- 
pointed receiver  of  the  Merchants'  Bank  of 
Washington  City,  under  the  50th  section  of  the 
Act  of  June  8d,  1864,  and  brings  this  bill  to 
charge  the  defendants,  who  are  alleged  to  be 
stockholders  of  the  Bank,  with  the  personal  li- 
ability prescribed  by  the  12th  section  of  the 
Act,  The  facts  necessary  to  warrant  the  ap- 
pointment of  a  receiver  are  sulBciontly  set 
forth.  It  is  averred  that  he  "has  already 
ascertained  that  the  assets  and  credits  of  thie 
Association  are  wholly  insufilcient  to  pay  its 
debts  and  liabilities,  and  that  it  will  be  neces- 
sary to  the  complete  and  entire  administration 
of  the  trust  reposed  in  him,  that  recourse  shall 
be  had  to  the  personal  liability  imposed  upon 
the  stockholders;"  that  two  thousand  shares  of 
the  capital  stock,  amounting  to  $200,000,  were 
issued  by  the  Bank  to  its  stockholders:  that  it 
will  be  necessary  to  collect  from  them  this 
amount,  to  make  good  the  deficiency  in  the 
means  to  meet  the  Mlance  of  the  indebtedness 
of  the  Bank,  which  will  remain  after  the  appli- 
cation of  all  the  avEulable  assets, to  the  discharge 
of  its  liabilities,  and,  that  "after  such  applica- 
tion is  made,  a  balance  of  indebteiluess  will 
remain  due,  largely  exceeding  the  said  sum  of 
$200,000."  The  stockholders,  besides  the  de- 
fendants, are  named,  and  it  is  alleged  that  a 
part  of  them  reside  in  the  District  of  Columbia, 
and  one  of  them  in  the  State  of  New  York. 
The  prayer  of  the  bill  is,  that  an  account  may 
be  taken,  and  that  each  of  the  defendants  shall 
be  decreed  to  pay  to  the  receiver  his  pro  rata 
share  of  the  indebtedness  of  the  Bank,  which 
may  remain,  after  applying  to  the  liabilities  all 
its  effects,  as  requirM  by  Uie  Act  l)efore  men- 
tioned, and  for  general  relief.  The  bill  is 
signed  by  the  special  counsel  of  the  receiver. 
The  name  of  the  Attorney  of  the  United  Statee 
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does  not  appear  in  the  case.  The  defendtati 
demurred.  Our  opinion  will  cover  nil  the 
points  brought  to  our  attention  by  their  counad 
m  the  argument,  without  particularly  (tating 
them. 

The  receiver  is  the  agent  of  the  United  States, 
and  according  to  the  56th  section  of  the  Act 
(18  Stat.,  at  L.,  116),  this  suit  should  hare  been 
conducted  by  their  attorney.  But  this  proiis- 
ion  is  merely  directory.  The  question  which 
arises  is  between  the  United  Stales  and  its  offi- 
cers. The  rights  of  the  defendants  are  in  do- 
wise  concerned,  and  they  cannot  be  heard  to 
make  the  objection,  that  this  duty  of  the  loctl 
law  officer  of  the  government  has  been  de- 
volved upon  another.  It  is  to  be  presumed 
there  were  sufficient  reasons  to  warrant  ihia 
departure  from  the  letter  of  the  law. 

The  50th  section  of  the  Act  provides,  that 
the  receiver,  under  the  direction  of  the  Coltap- 
troller  of  the  Currency,  shall  take  possession  o( 
the  books  and  assets  of  every  description,  of 
the  association,  collect  all  the  debts  and  claims 
l)elonging  to  it,  and  may — procee<iing  in  the 
manner  prescribed — sell,  or  compound  bad  and 
doubtful  debts,  and  sell  all  its  real  and  personal 
property;  "and  may,  if  necessary  to  _payl.h« 
debts  of  such  association,  enforce  the  individ- 
ual liability  of  the  stockholders."  He  is  i«- 
quired  to  pay  all  the  moneys  he  may  realize,  to 
the  Treasurer  of  the  United  Stales,  subject  to 
the  order  of  the  comptroller,  and  to  report  to 
the  comptroller  all  his  proceedings.  The  comp- 
troller is  required  to  give  notice  to  all  persons 
having  claims  against  the  association  to  present 
and  prove  them;  and  after  making  provision 
for  refunding  to  the  United  States  "any  defi- 
ciency in  redeeming  the  notes  of  such  assoda- 
elation,  as  mentioned  in  this  Act,"  to  make  a 
ratable  dividend  of  the  moneys  paid  over  to 
him  by  the  receiver,  "on  all  claims  which  have 
been  proved  to  his  satisfaction,  or  adjudicated 
in  a  court  of  competent  jurisdiction."  Heisto 
make  further  dividends,  from  time  to  time.,  u 
the  means  shall  come  into  his  bands,  "on  all 
claims  previously  proved  or  adjudicated,  and 
the  remainder  of  the  proceeds,  if  any,  sliall  be 
paid  over  to  the  stockholders  of  such  associa- 
tion, or  their  legal  representatives." 

The  receiver  is  the  instrument  of  the  comp- 
troller. He  is  appointed  by  the  comptroller, 
and  the  power  of  appointment  carries  with  it 
the  power  of  removal.  It  is  for  the  comptroltef 
to  decide  when  it  is  necessary  to  institute  pro- 
ceedings against  the  stockholders  to  enforce 
their  personal  liability,  and  whether  the  whole 
or  a  i^,  and  if  only  a  part,  how  much,  shall 
be  collected.  These  questions  are  referred  to 
his  Judgment  and  discretion,  and  his  determi- 
nation b  conclusive.  The  stockholders  cannot 
controvert  it.  It  is  not  to  be  questioned  in  the 
litigation  that  may  ensue.  He  may  make  It  at 
such  time  as  he  may  deem  proper,  and  upon 
such  data  as  shall  l)e  satisfactory  to  him.  Tliit 
action  ou  his  part  is  indispensable,  wbenew 
the  personal  liability  of  the  stockhoMen  b 
sought  to  he  enforced,  and  must  precede  tte 
inatltution  of  suit  by  the  receiver.  The  fiet 
must  be  distinctly  averred  in  all  sachoeHi^Mi 
if  put  in  issue  must  be  proved. 

The  liability  of  the  stockholdeia  i>  wmm 
and  not  Joint.    The  Umit  of  tb^  lM|myt> 
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the  whole  amount  is  sought  to  be  recovered 
tlie  proceeding  must  be  at  law.  Where  lees  is 
required  the  proceeding  may  be  in  equity,  and 
in  such  case  an  interlocutory  decree  may  be 
taken  for  oonbribution,  and  the  case  may  stand 
OTer  for  the  further  action  of  the  court — if  such 
action  should  subsequently  prove  to  l>e  neces- 
sary— until  the  full  amount  of  the  liability  is 
exhausted.  It  would  be  attended  with  Injuri- 
ous consequences  to  forbid  action  against  the 
stockholders  until  the  precise  amount  necessa- 
ry to  be  collected  shall  be  formally  ascertained. 
This  would  greatly  protract  the  final  settle- 
ment, and  might  be  attended  with  large  losses 
l»  insolvency  and  otherwise.in  the  intervening 
tune.  The  amount  must  depend  in  part  upon 
the  solvency  of  the  debtors  and  the  validity  of 
the  claims.  Time  will  be  consumed  in  the  ap- 
plication of  these  tests,  and  the  results  in  many 
cases  cannot  be  foreseen.  The  same  remarlis 
apply  to  the  enforced  collections  from  the 
stockholders.  A.  speedy  adjustment  is  neces- 
sary to  the  efficiency  and  utility  of  the  law; 
the  interests  of  the  creditors  require  it,  and  it 
was  the  obvious  policy  and  purpose  of  Congress 
to  give  it.  If  too  much  be  collected,  it  is  pro- 
vided by  the  statute,  that  any  surplus  which 
may  renoain  after  satisfying  all  demands  against 
the  association,  shall  be  paid  over  to  the  stock- 
holders. It  is  better  they  should  pay  more 
than  may  prove  to  be  needed  than  that  the  evils 
of  delay  should  be  encountered.  When  con- 
tribution only  is  sought,  all  the  stockholders 
who  caa  be  reached  by  the  process  of  the  court 
may  be  joined  in  the  suit.  It  is  no  objection 
that  there  are  others  beyond  the  jurisdiction  of 
the  ooorl  who  cannot  for  that  reason  be  made 
co-defendants. 

The  claims  of  creditors  may  be  proved  be- 
fore the  comptroller,  or  established  by  suit 
■gainst  the  Association.  Creditors  must  seek 
their  remedy  through  the  comptroller  in  the 
mode  prescribed  by  the  statute;  they  cannot 
proceed  directly  in  their  own  names  against 
the  stoclcholders  or  debtors  of  the  Bank.  The 
receiver  is  the  statutory  assignee  of  the  Associ- 
ation, and  is  the  proper  party  to  institute  all 
suits;  they  may  be  brought  both  at  law  and  in 
equity,  in  his  name,  or  in  the  name  of  the  as- 
sodation  for  his  use.  He  represents  both  the 
creditors  and  the  Association,  and  when  he  sues 
in  his  own  name  it  is  not  necessary  to  make  ei- 
ther ajiarty  to  the  suit. 

The  69th  section  of  the  Act  of  February  25th, 
1863,  provides  that  all  suits  by  or  against  such 
associations  may  be  brought  in  the  proper 
courts  of  the  United  States  or  of  the  State. 
The  57th  section  of  the  Act  of  1864  relates  to 
the  same  subject,  and  revises  and  enlarges  the 
provisions  of  the  59lh  section  of  the  prmeding 
Act  In  the  latter,  the  word  "by"'  in  respect 
to  such  suits  is  dropped.  The  omission  was, 
doobtleea,  accidental.  It  is  not  to  be  supposed 
tliat  Congress  intended  to  exclude  the  associa- 
tions  from  suing  in  the  courts  where  they  can 
be  sued.  The  difference  in  the  language  of  the 
two  sections  is  not  such  as  to  warrant  the  con- 
dodon  that  it  was  intended  to  change  the  rule 
prescribed  by  the  Act  of  1864.  Such  suits  may 
still  be  brou^t  by  the  associations  in  the 
courts  of  the  United  States.  If  this  be  not  the 
proper  construction,  while  there  is  provision 
for  suits  against  the  aasodations,  there  is  none 
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for  suits  by  them,  in  any  court.  Theriat  v. 
Eart,  3  Hill,  381.  note. 

The  59th  section  directs  "that  all  suits  and 
proceedings  arising  out  of  the  provisions  of 
this  Act,  in  which  the  United  States  or  its  offi- 
cers or  agents  shall  be  partles.shall  be  conduct- 
ed by  the  district  attorneys  of  the  several  dis- 
tricts, under  the  direction  and  supervision  of 
the  solicitor  of  the  treasury."  Considering 
this  section  in  connection  wiui  the  succeeding 
section,  the  implication  is  clear  that  receivers 
also  may  sue  in  the  courts  of  the  United  States 
by  virtue  of  the  Act,  without  reference  to  the 
locality  of  their  personal  citizenship.  U.  8.  v. 
BaMt,  1  Black,  61   [68  U.  S.  ..XVlI.,96]. 

The  bill  in  the  case  before  us  contains  no 
averment  of  any  action  bv  the  comptroller 
touching  the  personal  liability  of  the  stock- 
holders. 

l%e  demurrer  of  the  deftTtdanti  iJoa»,iluref<JTe, 
properly  luttained,  and  the  decree  of  the  Oireuit 
Court  is  offlTTned. 

Citod-14  Wail..  898,  101;  IT  WaU.,  81,  »:  91  U. 
S.,  5»;  94  U.  S.,  677,  881 ;  102  U.  8.,  t«6 ;  103  IT.  8., 
776^  104  U.  S.,  488 ;  «  Abb.  D.  8.,  284, 241 ;  8  Btas.,  88 ; 
6  Blss.,  506:  8  Blatchf .,  138, 145 ;  11  Blatohf.,  113, 114, 
119 ;  9  Bank.  Reg:.,  128 ;  18  Bonk.  Reg.,  228 ;  18  Bank. 
Re?.,  488 :  1  FUpp.,  461,  573 :  1  UuKbes,  880, 884, 386 ; 
8  Ben.,  332,  362 ;  4  Cliff.,  548 ;  1  McCrary,  10;  5  Dill., 
418;  88  N.Y.,  58;  24  Am.  Rep.,  98  (49V t.):  37  Am.  Uep., 
610  (81  N.  Y.,  888);  41  Am.  Bep.,  487  (87  Eaa.,  707). 


F.   MANDELBAUM  and   A.    KLAUBER, 

Plff».  in  Err., 

V. 

THE  PEOPLE  OF  THE  UNITED  STATES 

IN  THE  TERRITORY  OF  NEVADA. 

(See  8.  C,  8  WaU.,  310-314.) 

Antuer,  wTuU  cannot  be  ttrude  out. 

Ck>urt  cannot  strike  out  of  answer,  on  motion, 
that  which  constitutes  a  gooA  defense,  on  which 
the  defendant  may  chiefly  rely. 

[No.  1,  Dec.  Term,  1866.] 
Argued  Jan.  H,  1S67.    Decided  Dee.  IS,  1869, 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Nevada. 

This  case  arose  upon  an  action  in  the  District 
Court  of  the  Second  Judicial  District  of  the 
Territory  of  Nevada,  by  the  defendants  in 
error,  for  the  collection  of  certain  taxes.  .Tudg- 
ment  having  been  given  for  the  plaintiff  there- 
in, the  defendants  took  an  appeal  to  the 
Supreme  Court  of  the  Territory,  where  the 
said  judgment  was  affirmed.  Thereupon  the 
said  defendants  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Metars.  W.  S.  Coz,  Nath'I  Wilson,  and 
D.  A.  Burr,  for  plaintiffs  in  error: 

The  striking  out  of  the  principal  part  of  de- 
fendants' answer  was  erroneous. 

The  proceeding  was  ex  part*,  without  notice 
to  the  other  side  and  unwarranted  by  any  prin- 
cirie  of  law. 

But  it  was  erroneous  principally  because  the 
answer  set  forth  a  valid  defense.  Section  28 
of  the  Act  of  1861  authorizes  the  assessor, 
after  the  first  Monday  of  August,  to  assess 
property  which  shall  not  be  on  tne  regular  list. 
Tlxis  refers  to  property  in  existence  and  taxa- 
ble, but  omitted  from  the  regular  list  from  ac- 
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cidenl  or  other  similar  cause.  It  does  not  apply 
to  property  newly  acquired  and  newly  brou^t 
into  the  county  after  the  regular  assessment 
has  bera  made.  Still  less  does  it  apply  to  prop- 
erty which  is  the  product  or  proceeds  of  that 
already  assessed  and  taxed;  otherwise  parties 
would  be  subject  to  double  tax.  Yet  the  answer 
in  the  case  averred,  as  to  the  property  charged, 
that  it  was  all  the  yield,  product  or  proceed  of 
property  and  business  heretofore  regularly  as- 
sessed and  paid  for,  and  was  also  acquired, 
made,  manufactured  or  realized  after  the  reg- 
nlar  assessment  of  all  the  defendants'  property 
was  made  and  the  taxes  paid  on  it. 

The  act  of  striking  out  the  answer  waseqaiv- 
alent  to  a  judgment  on  demurrer  for  the  answer 
in  f  aror  of  the  plaintiffs,  and  was  erroneous  if 
the  defense  was  valid. 

(No  counsel  appeared  in  this  court  for  de- 
fendants in  error.) 

Mr.  Jxutiee  Nelsoa  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Nevada. 

The  suit  was  brought  by  the  Territory  against 
Mandlebaum  and  Klauber,  in  a  district  court, 
to  recover  an  amount  of  a  tax  upon  goods  in  a 
store  in  Carson  City,  of  the  assessed  value  of 
$70,000;  twenty  tons  of  bay  at  $800;  goods  in 
a  store  at  Einkead  &  Harrington's  at  $6,S0O; 
timber  for  bam  at  $600;  and  one  hundred  tons 
of  hay  in  Mr.  Ormsby's  storehouse  at  $4,000; 
the  property  of  defendants;  the  whole  amount- 
ing to  $81,900.  The  different  kinds  of  tax  and 
the  amount  of  the  assessment  are  specified. 

In  an  amended  complaint  it  is  declared  that 
the  tax  was  assessed  between  the  first  Monday 
of  August,  1868,  and  the  last  Saturday  in  Oc- 
tober, of  the  same  year;  that  the  property  bad 
not  been  assessed  hi  the  regular  list  of  assess- 
ments ;  and  that  it  was  entered  in  the  tax  list  of 
the  county  under  the  head  of  subsequent  assess- 
ments. 

The  answer  of  the  defendants  sets  forth  that 
the  property  described  in  the  complunt  was 
fraudulently  and  wrongfully  assessed,  and  was 
not  subject  to  taxation  for  the  year  1862,  be- 
cause they  say  that  the  hay  so  described  was  a 
part  of  a  growing  crop  for  the  year,  produced 
from  their  raneho  in  Douglas  County,  and  was 
not  cut  or.  removed  from  this  county  until  after 
the  first  Mondav  in  August  of  that  year,  and 
lon^  after  they  had  been  duly  assessed  for  all 
their  taxable  property  in  this  county,  including 
raid  raneho  which  was  taxed  at  a  valuation  of 
between  $9,000  and  $10,000,  and  which  taxes 
had  been  fully  paid. 

That,  of  the  said  extra  amount  of  goods, 
some  $7,000or  $8,000  in  value  constituted  their 
stock  of  goods  at  Genoa,  in  Douglas  County, 
and  was  Included  in  the  assessment  and  pay- 
ment of  taxes  in  that  county,  and  which  had 
been  brought  and  added  to  their  stock  in  their 
store  in  Ormsby  Countv.  That  the  remainder 
of  said  amount  of  goods  mentioned  in  the  com- 
plaint was  not  the  properly  of  the  defendant, 
nor  was  the  same  within  the  County  of  Ormsby 
tmtil  long  after  they  were  assessed  and  taxed 
and  the  taxes  paid  in  said  county. 

That  said  extra  goods  were  purehased  from 
the  proceeds  of  their  business  houses  in  the 
Counties  of  Ormsby  and  Douglas,  the  sale  of 
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their  goods  and  other  property,  and  the  pro- 
ceeds of  their  business  generally,  alt  of  which 
had  been  assessed  in  said  counties,  and  the  taies 
paid  for  the  year  1862,  long  before  the  making 
of  the  pretended  assessments  in  the  complaint. 

That  the  timliers  and  lumber  for  a  bam  were 
not  the  property  of  the  defendant  until  after 
the  assessment  and  taxes  paid  for  the  year  1862, 
and  were  obtained  in  the  course  of  their  bosi- 
ness  after  this  assessment. 

The  answer  was  verified  under  oath. 

The  next  step  in  the  cause,  as  appears  from 
the  record,  is,  that  on  the  motion  of  the  plaintiff 
the  court  struck  out  so  much  of  the  answer  as 
had  no  relation  to  the  payment  of  taxes  on  the 
$7,000  or  $8,000  of  property  described  in  the 
complaint,  and  which  is  alleged  in  the  answer 
to  have  been  taxed  in  Douglas  County.  This, 
in  effect,  struck  out  the  defense  set  up  to  all 
the  property  assessed  and  taxed  as  charged  in 
the  complaint,  except  the  item  above  specified. 
The  issue  left  was  then  tried  by  the  coort, 
which  held  that  the  defendant  had  proved  pay- 
ment of  a  tax  on  $5,800  worth  of  property, 
and  gave  judnnent  in  favor  of  the  tax  to  the 
amount  of  $l|522,  and  costs  of  suit  To  all  o( 
the  above,  the  defendants'  counsel  excepts. 

The  findings  of  the  court  are  as  follows: 
it  finds  the  following  facts:  that  the  allega- 
tions in  the  complaint  are  true;  also  that,  as  to 
the  property  assessed  as  set  forth  in  the  com- 
plaint, the  defendants  were  assessed  in  Douglas 
County  for  the  sum  of  $5,800,  on  property  in 
the  year  1862,  and  paid  taxes  on  the  same,  for 
which  Uiey  are  entitled  to  a  credit. 

The  case  was  then  carried  to  the  Supreme 
Court  of  the  Territory,  where  the  judgment 
was  affirmed. 

By  the  Statutes  of  the  Territory  of  29lh  No- 
vember, 1802,  the  regular  or  annual  assesemeot 
of  taxes  is  made  between  the  first  Monday  m 
March  and  the  first  Monday  of  Augu^  in  each 
year;  and  the  tax  list  is  to  lie  completed  cm  or 
before  the  last  named  day,  to  which  the  assessor 
annexes  his  warrant,  and  delivers  the  same, 
with  a  map  of  the  tax,  to  the  clerk  of  the 
Board  of  Commissioners. 

It  is  also  provided  in  the  same  Act,  that  the 
assessor  at  any  time  subsequent  to  the  first 
Monday  of  August  and  prior  to  the  last  Satur- 
day in  October,  may  assess  any  property  which 
shall  not  be  on  the  regular  list,  and  he  shall 
enter  such  assessment  in  a  separate  portion  of 
the  tax  list  under  the  head  of  "Subsequent 
Assessments." 

It  will  be  seen  by  this  reference  to  Uie  Uw 
that  the  assessor  is  only  authorized  to  make 
subsequent  assessments  upon  the  property  of  a 
citizen  or  inhabitant,  which  was  subject  to  tax- 
ation at  a  regular  or  annual  amessment.  and 
had  escaped  the  tax  from  mistake,  or  otlier- 
wise,  and  which  is  a  very  common  provisioo 
in  every  system  of  taxation.  And  Jf  this  was 
the  question  presented  to  the  court  below,  upon 
the  pleadings  or  proofs,  there  could  be  no  doubt 
as  to  Uie  correctness  of  the  decision.  But  tks 
question  presented  by  the  answer  was  not  OH 
of  this  description,  but  of  double  taxation;  (or, 
if  the  facta  were  true  as  set  forth,  the  p(0|Ni9 
had  been  taxed  either  at  the  regular  aaMMMM, 
or  had  been  purchased  or  procured  by  ft«4»- 
f endants  after  this  assessment ;  and,  Uienfen 
not  the  subject  of  a  subeequeat  tax  witUatW 
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ineanlng*of  the  statute.  On  this  ground  the 
answer  presented  a  perfect  defense  to  the  action. 

The  court  below,  however,  on  motion  of  the 
plaintiff,  struck  out  this  defense  >as  to  all  the 
property  except  one  item  of  $7,000  or  $8,000 
in  Talue,  which  stood  in  the  answer  in  the  same 
category  witli  all  the  rest  of  the  property. 
This  singular  mode  of  meeting  a  legal  defense 
set  up  in  the  pleadings  has  not  l)een  explained 
by  any  counsel  representing  the  plaintiff;  and 
in  the  absence  of  such  explanation,  we  can  only 
apply  to  it  the  usual  and  customary  principleis 
governing  pleadings  in  like  cases,  and  hold  that 
It  was  an  error  which  entitled  the  party  ag- 
grieved to  a  reversal  of  the  Judgment. 

If  any  authority  was  needed  for  so  obvious 
a  iHx}poeition,  we  refer  to  the  case  of  Hoiey  v. 
Buchanan,  16  Pet.,  316. 

The  court  there  say  that  It  would  be  as  novel 
as  it  would  seem  to  be  unjust  to  strike  out  of 
the  answer,  on  motion  of  the  plaintiff,  that 
which  constitutes  a  good  defense,  and  on  which 
the  defendant  may  chiefly  rely. 

Judgment  reverted  and  remUted  toeourtbelou. 

CIted-Ifl  WaU.,  1S6;;  98  U.  8.,  16. 


JOSIAH  MORRIS,  Agent  and  Claunant  for 

the  Bakk  of  Louisiana,  Appt., 

«. 

UNITED  STATES. 

(See  S.  C,  "aforrto'»  Cotton,"  8  WaU.,  8OT-612.) 

Seixuret  on  land,  hou  proteeiUed— proper  judg- 
ment, vifiere  court  beloie  had  nojuriidiction — 
unit  of  restUuHon. 

Where  the  seizuie  was  made  on  land,  within  the 
Wh  iectton  of  the  Judiciary  Act,  the  suit,  tbougrh 
In  the  form  of  a  libel  of  Information,  la  an  action  at 
common  law,  and  the  claimants  are  entitled  to  trial 
by  Jury. 

Alt  seizures  on  land  must  be  prosecuted  as  other 
common  law  suits,  and  can  only  be  removed  Into 
this  court  by  writ  of  error. 

Where  the  court  below  has  no  jurisdiction  of  the 
case,  this  court  will  direct  tiie  cause  to  be  dismissed 
If  the  Judgment  was  for  the  defendant  or  claimant. 

But  if  the  judgment  was  for  the  plaintiff  or  libel- 
ant, this  court  will  reverse  the  judgment  and  direct 
the  proceedlncrs  to  bo  dismissed :  or  It  will  remand 
the  oauae  with  directions  to  allow  the  pleadings  to 
bo  amended  and  to  grant  a  new  trial. 

Where  the  fund  has  been  distributed,  this  court 
will  also  direct  that  a  writ  of  restitution  Issue  to 
cause  the  fund  to  be  restored  to  the  registry  of  the 
court. 

[No.  53.] 

Argued  Nov.  16,  1869.      Decided  Dee.  13,  1869. 

APPEAL  from  the  District  Court  of  theUnited 
States  for  the  Middle  District  of  Alabama. 

This  case  arose  upon  an  information  filed  in 
the  court  below  by  the  United  States  District 
Attorney  to  secure  the  condemnation  of  certain 
cotton,  under  the  Acte  of  Aug.  6,  1861  (13  Stat. 
at  L..  819);  July  13,  1861  (12  Stal.  at  L.,  855); 
JoIt  17,  1863  (13  Stat.  atL.,  58^. 

Upon  the  hearing,  the  court  rendered  judg- 
ment declaring  the  property  forfeited  to  the 
United  States.  Whereupon  the  complainant 
took  an  appeal  to  this  court, 

A  further  statement  of  the  case  appears  in  the 
opinion  of  Ibc  court. 

Jtfemrn.  W.  P.  ChilUm  and  P.  PhilUpg,  for 
appellant: 

SeeSWAix. 


A  valid  and  subsisting  seizure  at  the  time  of 
filing  the  information  was  indispensable,  to  give 
the  court  jurisdiction. 

MorritY.  U.  8.  (ante,  281). 

The  only  seizure  alleged  to  have  been  made 
in  this  case,  was  under  an  order  of  seizure  is- 
sued by  the  clerk  of  the  United  States  District 
Court  at  the  instance  of  the  District  Attorney, 
after  he  had  filed  his  information  or  libel. 

The  answer  is  responsive  to  the  allegations  of 
the  libel  of  information  as  to  the  fact  of  seizure 
of  the  cotton,  and  this  puts  the  onus  of  proving 
a  seizure  on  the  libelant.  The  seizure  is  a  juri^ 
dictional  fact,  without  which  the  court  has  no 
jurisdiction. 

The  libelant,  not  only  failed  to  prove  that 
there  had  been  a  seizure,  but  objected  to  the 
proof  offered  to  be  made  by  the  claimant,  show- 
ing that  no  actual  seizure  was  made. 

The  record  shows  that  the  claimant  demanded 
a  juty  trial  and  that  the  court  denied  him  this 
privilege,  and  that  he  duly  excepted  to  the  rul- 
ing of  the  court.  This  was  clearly  erroneous 
as  decided  by  this  court 

Armetron^t  Foundry,  8  Wall.,  768  (78  U. 
S.,  XVm.,  883);  The  Union  Im.  Oo.,  6  Wall., 
769  (78  U.,  XVIII.,  879);  The  Sarah,  8  Wheat, 
894 

This  court,  as  in  the  case  of  Morrit  ▼.  U.  8., 
lupra,  should  dismiss  the  proceeding  and  or- 
der restitution. 

Messrs.  E.  S.  Soar,  Atty  Oen.,  and  W.  A. 
Field,  A»st.  Atty-Gen.,  for  appellee: 

If  this  court  can  do  anything  more  tlian  dis- 
miss the  appeal,  it  can  only  order  the  decree 
reversed  as  irregular,  the  pleadings  reformed, 
and  a  new  trial  had  according  to  ue  course  of 
the  common  law. 

Union  Ins.  Oo.  v.  U.  8.  (supra);  Armstrong's 
Vhundry  (supra);  8t.  Louis  Street  Fbundry,  6 
Wall..  770  (78  U.  8.,  XVIII.,  884). 

It  cannot  now  be  known  what  the  issuee  will 
t>e  when  the  pleadings  are  reformed. 

Morris  v.  U.  8.  (supra),  was  a  suit  of  a  spe- 
cies not  authorized  by  the  statutes,  and  not  a 
suit  in  which  a  cause  of  action  was  defectively 
set  forth,  or  one  in  which  the  trial  was  irregu- 
lar and  not  according  to  law. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court; 

Forfeiture  of  the  property  seized  in  tliis  case 
is  claimed  in  the  libel  of  information,  as 
amended,  upon  several  distinct  grounds,  of 
which  the  following  are  the  most  material : 

(1)  Because  the  owner  purchased  the  cotton 
of  an  inhabitant  of  a  State  or  district  in  insur- 
rection, as  lawfully  declared  by  the  President 
in  his  Proclamation  to  that  effect  ,and  in  viola- 
tion of  the  provision  which  prohibited  "  all 
commercial  intercourse  between  such  States  or 
districts  "  so  long  as  such  hostilities  should  con- 
tinue.   12  Stat,  at  L.,367. 

(3)  Because  the  property  was  owned  by  a  per- 
son who  knowingly  used  or  employed,  or  con- 
sented to  the  use  or  employment  of  the  same,  in 
aiding,  abetting  or  promoting  said  insurrection 
and  resistance  to  the  laws.    12  Stat  at  L.,  319. 

(3)  Because  the  owner  of  the  property,  be- 
ing engaged  in  armed  rebellion  against  the 
United  States,  or  in  aiding  or  al)etting  such  re- 
bellion, at  the  time  when  the  President  is- 
sued his  Proclamation  upon  the  subject,  did 
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not,  within  sixty  days  thereafter,  cease  to  aid, 
countenance  and  abet  such  rebellion,  and  re- 
turn to  his  allegiance.     12  Stat,  at  L. ,  591. 

Process  of  monition  issued,  and  the  Marshal, 
on  the  11th  of  May,  1866,  seized  one  hundred 
and  fifty-four  bales  of  cotton,  as  appears  by  his 
return.  Appearance  was  entered  by  the  claim- 
ant on  the  9th  of  June  following,  as  the  agent 
of  the  Bank,  and  he  alleges  in  behalf  of  the  Bank 
that  none  of  the  material  allegations  of  the  libel 
of  information  are  true.  On  the  contrary,  he 
alleges  that  the  cotton  was  purchased  by  the 
Bank,  and  was  held  by  their  agent  as  their 
property  until  the  same  was  attached  by  a  cred 
itor  of  the  bank,  and  that  the  Bank  bad  ample 
authority  to  transport  the  funds  with  which  the 
cotton  was  purchased,  into  that  district,  and  he 
utterly  denies  thai  the  purchase  was  made  in 
▼iolation  of  any  Act  of  Congress,  or  of  any  com- 
mercial regulations  of  the  United  States.  Many 
other  defenses  are  set  up  in  the  answer,  but  in 
the  view  taken  of  the  case,  it  is  not  important 
to  enter  further  into  those  details. 

Testimony  was  taken  in  the  case,  and,  on  the 
20th  of  December,  18B6,  a  decree  was  entered 
in  the  district  court  that  the  cotton  seized  be 
forfeited  to  the  United  States  for  the  value  there 
of,  estimated  at  $25,069. 70,  together  with  costs, 
against  the  stipulators  and  claimants.  Dissatis- 
fied with  the  decree,  the  claimants  appealed  to 
this  court. 

By  the  findings  of  the  court  it  appears — (1) 
That  the  cotton  was  grown  on  a  plantation  in 
the  State  of  Alabama,  and  that  it  was  purchased 
by  the  agent  of  the  Bank  of  Louisiana  during 
the  period  when  both  of  those  States  were  in 
rebellion  against  the  United  States.  (2)  That 
the  agent  of  the  Bank,  in  going  from  Louisiana 
to  Alabama,  passed  through  our  military  lines, 
and  that  he  purchased  the  cotton  in  the  latter 
Stale  for  the  Bank,  and  with  the  funds  which 
he  transported  tlirough  our  military  lines.  (3) 
That  neither  the  agent  nor  the  Bank  had  any 
license  or  permit  from  the  President  to  trade  or 
bold  any  commercial  intercourse  in  that  State 
or  district,  and  that  his  acts  in  trading  for,  and 
making  the  purchase  of  the  cotton,  were  con- 
trary to  the  Act  of  Congress  prohibiting  all  such 
trade  and  commercial  intercourse. 

None  of  these  matters,  however,  can  be  re- 
examined in  this  court,  as  the  district  court  had 
no  jurisdiction  of  the  cause  in  admiralty  to  ren- 
der any  decree  'upon  the  merits.  Where  the 
seizure  is  made  on  navigable  waters,  within  the 
9th  section  of  the  Judiciaiy  Act,  the  case  be- 
longs to  the  instance  side  of  the  district  court; 
but  where  the  seizure  was  made  on  land,  the 
suit,  though  in  the  form  of  a  libel  of  informa- 
tion, is  an  action  at  common  law,  and  the  claim- 
ants are  entitled  to  trial  by  jury.  Gonflieation 
Votes,  7  Wall.,  462  [anU,  199];  Armstrong* 
Foundry,  6  Wall.,  769  [73  U.  S.,  XVIIL,  884]. 

Seizures,  when  made  on  waters  which  are 
navigable  from  the  sea  by  vessels  of  ten  or  more 
toD8l)urden,  are  exclusively  cognizable  in  the 
district  courts,  subject  to  appeal,  as  provided  by 
law;  but  all  seizures  on  land  or  on  waters  not 
navigable,  and  all  suits  instituted  to  recover 
penalties  and  forfeitures  incurred, except  for  seiz- 
ures on  navigable  waters,  must  be  prosecuted 
as  other  common  law  suits,  and  can  only  be  re- 
moved into  this  court  by  writ  of  error.  Union 
Int.  Co.  T.  U.  &,  6  WaU..  765  [73  U.  8.,  XVIII., 


8821;  U.  8.  V.  Sart,  6  Wall.,  772  [78  U.  8., 
XVin.,  914]. 

Want  of  jurisdiction  in  the  court  below,  how- 
ever, does  not^revent  this  court  from  assuming 
jurisdiction  on  appeal  for  the  purpose  of  re- 
versing the  decree  rendered  by  that  court,  and 
of  vacatin|;  any  unwarranted  proceedings  of  that 
court,  which  necessarily  stand  in  the  war  of  a 
new  trial  there,  in  a  case  where ,  in  the  judgment 
of  this  court,  a  new  trial  ought  to  be  granted. 
Where  the  court  below  has  no  jurisdiction  of 
the  case,  in  any  form  of  proceeding,  the  course 
of  this  court  is  to  direct  the  cause  to  be  dis- 
missed, if  the  judgment  or  decree  was  for  the 
defendant  or  claimant,  but  if  the  judgment  or 
decree  was  for  the  plaintiff  or  libelant,  toe  ooart 
here  will  reserve  the  judgment  or  decree,  and 
remand  the  cause,  with  directions  to  the  court 
below  to  dismiss  the  proceeding. 

Unless  the  practice  were  as  explained,  great 
injustice  would  be  done  in  all  cases  where  the 
judgment  or  decree  was  in  favor  of  the  party 
who  instituted  the  suit,  as  he  would  obtain  the 
full  benefit  of  a  judgment  or  decree,  rendered 
by  a  court  in  his  favor,  which  had  no  jurisdic- 
tion to  hear  and  determine  the  controveny. 
Hence,  this  court  will,  in  all  such  cases,  reverse 
the  judgment  or  decree,  and  direct  the  proceed- 
ings to  be  dismissed,  or  remand  the  cause,  with 
directions  to  allow  the  pleadings  to  be  amended, 
and  to  grant  a  new  trial,  according  to  law.  Bat 
the  fund  in  this  case,  having  been  distributed, 
a  new  trial  would  be  useless,  unless  the  fund  is 
restored  to  the  registry  of  the  court,  where  it 
was  deposited  before  the  decree  of  distribution 
was  executed.  Although  the  district  court  has 
no  jurisdiction  in  such  a  case,  still,  this  court 
has  full  jurisdiction  on  appeal  to  reverse  the 
action  of  that  court,  and  to  dismiss  the  proceed- 
ings; or,  in  a  case  where  a  new  trial  is  required, 
to  remand  the  cause,  and  give  directions  to  that 
effect,  and  also,  to  direct  that  a  writ  of  restitu- 
tion issue  to  the  proper  parties,  to  cause  the 
fund  to  be  restored  to  the  registry  of  the  court, 
from  which  it  was  erroneously  withdrawn. 

Decree  rtnerted,  and  the  cause  remanded,  with 
directions  to  alloui  the  pleadings  to  be  amended, 
and  to  grant  a  new  trial,  and  issue  a  lerit  of  res- 
titution, in  ennformxty  to  the  opinion  of  the  court. 

Clted-Z3  Wall.,  162:  86  U.  S.,31«.  SH;  U  Bank. 
Beg.,  106 ;  5  Uuirhea,  439. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OP  THE  VEAZIE  BANK, 
Ptff»..  ,. 

JEREMIAH  FENNO,   Collector  of  Internal 
Revenue. 

(See  S.  C,  8  Wall.,  63»-5iS6.) 

Direct  taxes,  tehat  are — tax  on  bank  eireuiatim. 
is  not — such,  tax  it  conntitutional — courts  tan- 
not  prescribe  limitations  on  Legidature — nor 
the  extent  of  taxation. 

Direct  taxes  are  limited  to  taxes  on  land  and  ap- 
purtonaDoe8,aDd  taxes  on  polls  oroapltatloD  taxes. 

The  power  to  tax  without  apportJonineot  ex- 
tends to  all  other  objects;  such  taxes  must  be  laid 
and  ooUeoted  by  the  rule  of  uoKormlty. 

A  tax  on  bank  circulation  Is  not  a  direct  tax  lu 
the  sense  of  the  Oonatttutton. 
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A  tax  on  bank  droulatlon  is  not  a  tax  on  the 
fmnohtae  of  the  bank,  but  upon  property  created 
oroontraota  made  and  Issued  under  the  franchise. 

The  Judicial  cannot  prescribe  to  the  Lefrlslative 
Department  of  the  Government,  limitations  upon 
the  exercise  of  its  acknowledged  potrers. 

If  a  particular  tax  boars  heavilr  upon  a  corpora- 
tion, or  a  clan  of  corporations.  It  cannot,  for  that 
reason  only,  be  pronounced  contrary  to  the  Con- 
stitution. 

ConirresB  may  restrain,  by  suitable  enactments, 
the  circulation  as  money  of  any  notes  not  laaued 
under  ita  own  authority. 

The  Act  of  Congress  of  July  13, 1866,  Imposing  a 
tax  on  the  circulation  of  state  banlts,  is  oonstltu- 


[No.  30.] 
Argtted  Oet.  18, 1869.    Decided  Dee.  13,  1869. 

ON    a  certificate  of  division  in  opinion  be- 
tween the  Jadees  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine. 

This  is  an  action  of  asrumpsii,  brought  by 
the  plaintiffs  in  the  court  below,  upon  an 
agreed  statement  of  factB,  to  recover  a  certain 
tu  paid  with  penalty  and  costs,  under  protest. 
The  judses  of  that  court,  being  divided  in 
opinion,  certified  the  case  to  this  court. 

The  case  is  further  stated  by  the  court. 
3fe»srs.  Caleb  Gushing,  BLeverdy  Joha- 
8on.and  W.  W.  Soyce,  for  plaintiff : 

The  tax  in  this  case  is  a  direct  one,  and  not 
being  laid  according  to  the  rule  of  apportion- 
ment, is  unconstitutional.  The  only  case  ever 
before  the  Supreme  Court  involving  this  ques- 
tion, is  HOlonv.  U.  8.,3  Dall.,  171. 

The  only  point  really  adjudicated  by  the 
court  in  that  case  was,  that  a  tax  on  carriages 
was  not  a  direct  tax. 

The  court  concedes  that  there  may  be  one 
other  direct  tax  in  addition  to  the  capitation 
tax.  viz. :  the  land  lax. 

We  think  it  is  obvious  that  this  great  ques- 
tion of  what  are  direct  taxes,  was  very  crudely 
considered  in  that  case. 

We  submit  that  the  tax  in  this  case, is  a  duty, 
in  the  sense  of  the  Constitution;  an(l  being  a 
duty,  it  must  be  laid  by  the  rule  of  uniformity. 

Const.,  art  I.,  sec.  8. 

We  insist  that,  to  comply  with  the  rule  of 
nnifonnity,  this  tax  of  ten  per  cent,  imposed 
by  the  Act  of  July  13,  1866,  sec.  9,  imposed  on 
the  circulation  of  state  banlis,  should  have 
been  extended  to  the  circulation  of  national 
banks. 

GUman  v.  ShOoygan,  2  Black,  510  (67  U.  8., 
XVII.,  305);  JTnotetton  v.  Kock  Co.,  9  Wis.,  410; 
ZamtmUe  v.  Riehard»,  5  Ohio  St.,  589.  See, 
further,  to  the  same  effect,  AUy  Oen.  v.  Plank 
R.  Co.,  11  WU.,  43;  Bxeh.  Bk.  v.  Hines,  3  Ohio 
St.,  1. 

We  insist,  further,  that  the  tax  excepted  to 
in  thi»  caae  is  unconstitutional  on  the  following 
ground: 

It  is  not  a  tax  imposed  for  the  sake  of  rev- 
enue. Its  excessive  character,  which  is  made 
evident  by  reference  to  the  tax  imposed  on  the 
circulation  of  the  national  banks  already  cited, 
proves  that  the  true  purpose  of  this  tax  is  to 
destroy  the  state  banks. 

If  Congress,  by  discriminating  taxation,  can 
destroy  the  state  banks,  it  can  equally,  in  the 
same  manner,  destroy  the  railroad  system  of 
the  States. 

If  it  be  determined  in  thia  case,  as  it  must 
necessarily  be  if  the  tax  in  this  case  is  sus- 
tained, that  the  taxing  power  of  Congress  ia 

See  8  Wall. 


unlimited,  and  cannot  in  any  instance  be  in- 
quired into  by  this  court,  then  Congress  is  su- 
preme to  legislate  without  any  limitations,  pro- 
vided it  is  done  in  the  form  of  levyinft  a  tax. 

This  principle  of  the  intention  with  which  an 
act  is  done  being  the  test  of  ita  illegality,  ia  a 
familiar  principle  of  common  law.  As  illus- 
tration, take  the  case  of  a  vessel  fitted  out  in 
supposed  violation  of  our  neutrality  laws. 

Why  may  not  the  same  principle  of  decision 
be  applied  in  this  case? 

The  Acts  of  Congress  cited  in  this  brief  lead 
the  mind  with  absolute  certainty  to  the  con- 
clusion that  the  tax  in  this  caae  was  laid,  not 
for  revenue  purposes,  but  to  destroy  the  state 
banks.  This  conclusion  being  thus  obtained, 
how  can  the  constitutionality  of  this  tax  be 
sustained,  unless  the  court  is  prepared  to  hold 
that  a  law  of  Congress  abolishing  the  state 
banks,  pure  and  simple,  is  constitutional?  It 
is  a  maxim  of  the  law,  that  a  party  cannot  do 
that  indirectly  which  he  cannot  do  directly.  A 
familiar  illustration  of  this  is  furnished  by  the 
decisions  on  the  usury  laws. 

2  Saund.,  PI.  &  Ev.,tit.  Usury,  p,  895;  8 
Toml.  L.  Diet.,  tit.  Usury,  711. 

That  the  court  will  look  beyond  the  Act,  and 
test  its  constitutionality  by  the  journals  of  the 
body  that  passed  it,  is  held  by  the  following 
cases: 

State  V.  MeBride,  4  Mo.,  303;  People  v.  Camp- 
4««.  3ailm.(Ill.),  466;  Peopfo  v.  P«r(fy,2Hill,81. 

The  tax  in  this  case  is  for  the  purpose  of  de- 
stroying a  franchise.  This  is  confiscating  pri- 
vate property  for  public  use  without  compen- 
sation. In  this  point  of  view,  the  tax  in  this  case 
is  unconstitutional. 

The  National  Government  cannot  tax  the 
agcDciea  of  the  Slate  Governments. 

Cooley.  Const.  Lim.,  483;  VHjield  v.  Clo»e,  16 
Mich.,  509;  irarr«»  v.  Paul,  22  Ind.,  276;  Jones 
V.  Eittate  of  Keep.  19  Wis.,  369;  Union  Bk.  v, 
nm,  3  Cold.  (Tenn.),  835. 

Mr.  E,  R.  Hoar,  Atty-Oen.,  for  defendant: 

I.  The  tax  in  question  is  not  a  direct  tax 
within  the  meaning  of  the  Constitution  of  the 
United  Stales. 

Stats.  1865  and  1866.  ch.  184,  sec.  9,  clause  2d; 
14  Stat,  at  L.,  146,  Const.  U.  S.,  art.  1,  sec.  2; 
sec.  9,  clause  4;  Hylton  v.  U.  8.,3  Dall.,  171; 
Pae.  ln».  Co.  v.  Soule  (ante,  95). 

It  is  not  a  tax  capable  of  being  apportioned 
among  the  States  according  to  numbers.  1 
Story,  Const.,  2d.  ed.,  677. 

II.  It  is  an  excise  or  duty  upon  a  branch  of 
business  or  the  mode  of  carrymg  on  business, 
of  the  same  descriptiption  by  all  corporations 
of  the  same  character.  Const.  U.  S.,  art.  I., 
sec.  8,  clause  1 ;  Society  for  Savings  v.  Coite,  6 
Wall.,  594  (73  U.  S.,  XVIII.,  8«7). 

III.  Congress  would  have  the  constitutional 
right  to  prohibit  what  it  thus  undertakes  to 
tax;  and  whatever  it  may  prohibit  (not  maium 
in  se),  it  may  regulate  or  permit  upon  condition. 

IV.  If  Congress  has  the  power  to  tax,  the 
degree  of  taxation  is  not  to  be  regarded  by  this 
court,  but  is  within  the  discretion  of  Congress, 
the  motives  of  which  cannot  be  inquired  into 
within  the  scope  of  its  constitutional  function. 

MeCuUochy.  Md.,  4  Wheat.,  816;  Ex  parte 
McCardU  (ante  264);  Pae.  Ins.  Go.  v.  Soule 
(ante,  95). 

V.  The  power  to  tax  includes  the  power  to 
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make  taxation  burdeosome  or  even  deBtnictive 
to  particular  branches  of  business. 

MeOuUoeh  v.  Md.  (supra),  819;  1  Story,  Const , 
bk.  8,  oh.  14 

VI.  Tlie  uniformity  required  in  taxation  is 
not  violated  by  an  exception  made  on  public 
grounds,  the  exception  being  in  itself  uniform 
In  all  the  States. 

See,  also,  NaOum  \.  La.,  8How.,  IZxLietnie 
lax  casee,  6  Wall.,  4«8  (72  U.  8.,  XVIIL,  497). 

Mr.  GkufJuttiee  CluMe  delivered  the  opin- 
ion of  the  court: 

The  necessity  of  adequate  provision  for  the 
financial  exigencies  created  by  the  late  rebell- 
ion, suggests  to  the  Administrative  and  Legis- 
lative Departments  of  the  Qovemment  impor- 
tant changes  in  the  systems  of  currency  and 
taxation  which  had  hitherto  prevailed.  These 
changes,  more  or  less  distinctly  shown  in  ad- 
ministrative recommendations,  took  form  and 
substance  in  Legislative  Acts.  We  have  now 
to  consider,  vrithin  a  limited  range,  those  which 
relate  to  circulating  notes  and  uie  taxation  of 
circulation. 

At  the  beginning  of  the  rel>eUion  the  circu- 
lating medium  consisted  almost  entirely  of 
bank-notes  issued  by  numerous  independent 
corpoTstions  variously  orguiized  under  state 
legislation,  of  various  degrees  of  credit,  and 
verv  unequal  resources,  administered  often 
with  great,  and  not  unfre(^uently  with  little 
skill,  prudence  and  integrity.  The  Acts  of 
Congress,  then  in  force,  prohibiting  the  re- 
ceipt or  disbursement,  in  the  transactions  of 
the  National  Government,  of  anything  except 
gold  and  silver,  and  the  laws  of  the  States  re- 
quiring the  redemption  of  bank-notes  in  coin 
on  demand,  prevented  the  disappearance  of 
gold  and  silver  from  circulation.  There  was, 
Uien,  no  national  currency  except  coin;  there 
was  no  general  (see  the  Act  of  December  27, 
1864,  to  suppress  small  notes  in  the  District  of 
Columbia,  10  Stat.,  599)  regulation  of  any  oth- 
er by  national  legislation;  and  no  national 
taxation  was  imp<Med  in  any  form  on  the  state 
Iwnk  circulation. 

The  first  Act  authorizing  the  emission  of 
notes  by  the  Treasury  Department  for  circula- 
tion was  that  of  July  17,1861.  12  Slat. at  L., 959. 
The  notes  issued  under  this  Act  were  treasury 
notes,  payable  on  demand  in  coin.  The  amount 
authorized  by  it  was  |S0,000,000,  and  was  in- 
creased bv  the  Act  of  February  12,  1862  (12 
Slat,  at  L",  888),  to  $60,000,000. 

On  the  8l8t  of  December,  1861,  the  state 
banks  suspended  specie  payment.  Until  this 
time  the  expenses  of  the  war  had  been  paid  in 
coin,  or  in  the  demand  notes  just  referred  to ; 
and,  for  some  time  afterwards,  they  continued 
to  be  paid  in  these  notes,  which,  if  not  re- 
deemed in  coin,  were  received  as  coin  in  the 
payment  of  duties. 

Subsequently,  on  the  25lh  of  February,1868, 
13  Slat,  at  L. ,  846,  a  new  policy  became  neces- 
sary in  consequence  of  the  suspension  and  of 
the  condition  of  the  country,  and  was  adopted. 
The  notes  hitherto  issued,  as  has  just  been 
stated,  were  called  treasury  notes,  and  were 
payable  on  demand  in  coin.  The  Act  now 
passed  authorized  the  issue  of  bills  for  circula- 
tion under  the  name  of  United  Stales  notes, 
made  payable  to  bearer,  but  not  expressed  to 
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be  payable  on  demand,  to  the  amount  of  $150,- 
000,000;  and  this  amount  was  increased  by 
subsequent  AcU  to  $450,000,000,  of  which  $50,- 
000,000  were  to  be  held  in  reserve,  and  only  to 
be  issued  for  a  special  purpose,  and  under 
special  directions  as  to  their  withdrawal  from 
circulation.  Act  of  July  11,  1863,  12  Stat,  at 
L.,  582;  Act  of  March  3,  1868,  12  Stat,  at  L., 
710.  These  notes,  until  after  the  close  of  the 
war,  were  always  convertible  into,  or  receiva- 
ble at  par  for  bonds  payable  in  coin,  and  bear- 
ing coin  interest,  at  a  rate  not  less  than  five 
per  cent.,  and  the  Acts  by  which  they  were  au- 
thorized, declared  them  to  be  lawful  money 
and  a  legal  tender. 

This  currency,  issued  directly  by  the  gov- 
ernment for  the  disbursement  of  the  war  and 
other  expenditures,  could  not,  obviously,  be  a 
proper  object  of  taxation. 

But  on  the  25th  of  February,  1868,  the  Act 
authorizing  national  banking  associations  (12 
Stat,  at  L. ,  670),  was  passed,  hi  which,  for  the 
first  time  during  many  years,  Congreas  recog- 
nized the  expediency  and  duty  of  impoung  a 
tax  upon  currency.  By  this  Act  a  tax  of  two 
per  cent,  annually  was  imposed  on  the  circula- 
tion of  the  associations  authorized  by  it.  Soon 
after,  by  the  Act  of  March  8,  1883,  12  Slat,  at 
L.,  710,  a  similar  but  lighter  tax  of  one  per 
cent,  annually  was  imposed  on  the  circulation 
of  stale  lianks  in  certain  proportions  to  their 
capital,  and  of  two  per  cent,  on  the  excess; 
and  the  tax  on  the  national  associaUons  was 
reduced  to  the  same  rates. 

Both  Acls  also  imposed  taxes  on  capital  and 
deposits,  which  need  not  be  noticed  here. 

At  a  later  date,  by  the  Act  of  June  3,  1884 
(18  Stat,  at  L.,,  Ill),  which  was  substituted 
for  the  Act  of  February  25th,  1868,  authorizing 
national  banking  associations,  the  rate  of  tax 
on  circulation  was  continued  and  applied  to 
the  whole.amount  of  it,  and  the  shares  of  their 
stockholders  were  also  subjected  to  taxation  by 
the  States;  and  a  few  days  afterwiffds.  by  the 
Act  of  June  80,  1864,  12  Stat,  at  L.,  377,  to 
provide  ways  and  means  for  the  support  of  the 
government,  the  tax  on  the  citculaUon  of  the 
state  banks  was  also  continued  at  the  same  an- 
nual rate  of  one  per  cent.,  as  before,  but  pay- 
ment was  required  in  monthly  installments  of 
one  twelfth  of  one  per  cent.,  with  montiily  re- 
ports from  each  state  bank  of  the  amount  in 
cireulation. 

It  can  hardly  be  doubted  that  the  object  of 
this  provision  was  to  inform  the  proper  authori- 
ties of  the  exact  amount  of  paper  money  in  cir- 
culation, with  a  view  to  its  regulation  by  law. 

The  first  step  taken  by  Congress  in  that  di- 
rection was  by  the  Act  of  July  17,  1862,  13 
Stat,  at  L.,  592,  prohibiting  the  issue  and  cir- 
culation of  notes  under  one  dollar  by  any  per- 
son or  corporation.  The  Act  just  referred  to 
was  the  next,  and  it  was  followed  some  months 
later  by  the  Act  of  March  8d,  1865,  amendatory 
to  the  prior  Internal  Revenue  Acts,  the  6tn 
section  of  which  provides, ' '  that  every  national 
banking  association,  state  bank,  or  state  bank- 
ing association,  shall  pay  a  tax  of  ten  per  cen- 
tum on  the  amount  of  the  notes  of  any  state 
bank,  or  state  banking  association,  paid  out 
by  them  after  the  first  day  of  July,  1866."  13 
Slat,  at  L.,  484. 

The  same  provision  was  re-enacted,  with  a 
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moK  extended  application,  on  the  ISthof  JuIt, 
1866,  in  these  words:  '-  Every  national  bank- 
ing association,  state  banlc,  or  state  banking 
association,  shall  pay  a  tax  of  ten  per  centum 
on  the  amount  of  notes  of  any  person,  state 
bank,  or  state  banking  association  used  for  cir- 
culation, and  paid  out  by  them  after  the  first 
day  of  August,  1866,  and  such  tax  shall  be  as- 
ae^ed  ana  paid  in  such  manner  as  shall  be 
prescribed  by  the  Commissioner  of  Internal 
Revenue."    14  Stat,  at  L..  146. 

The  constitutionality  of  this  last  provision 
is  now  drawn  in  question,  and  this  brief  state- 
ment of  the  recent  legislation  of  Congress  has 
been  made  for  the  purpose  of  pladng  in  a 
clear  light  its  scope  and  bearing,  especially  as 
developed  in  the  provisions  just  cited.  It  will 
be  seen  that  when  the  policy  of  taxing  bank 
circulation  was  first  adopted  in  1863,  Congress 
was  inclined  to  discriminate  for,  rather  than 
against,  the  circulation  of  the  state  banks;  but 
that  when  the  country  had  been  sufficiently 
famished  with  a  national  currency  by  the  is- 
sues of  United  States  notes  and  of  national 
bank  notes,  the  discrimination  was  turned,  and 
very  decidedly  turned,  in  the  opposite  direc- 
tion. 

The  general  question  now  before  us  is,  wheth- 
er or  not  the  tax  of  ten  per  cent. , imposed  on  state 
banks  or  national  banks  paying  out  the  notes 
of  individuals  or  state  banks  used  for  circula- 
tion, is  repugnant  to  the  Constitution  of  the 
United  States. 

It  is  presented  by  a  certificate  of  division  of 
opinion  between  the  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Maine, 
in  a  suit  brought  by  the  President,  Directors 
and  Company  of  the  Veazie  Bank  against  Jere- 
miah Fenno,  Collector  of  Internal  Uevenue,for 
the  recovery  of  the  tax.  penalty  and  costs  paid 
by  the  Bank  to  the  collector  under  protest  and 
to  avoid  restraint. 

The  Veazie  Bank  is  a  Corporation  chartered 
by  the  State  of  Maine,  with  authority  to  issue 
bank  notes  for  circulation,  and  the  notes  on 
which  the  tax  imposed  by  the  Act  wascolledted, 
were  iasued  under  this  authority.  There  is 
nothing  in  the  case,  showing  that  the  Bank  sus- 
tained any  relation  to  the  State  as  a  financial 
agent,  or  that  its  authority  to  issue  notes  was 
conferred  or  exercised  with  any  special  refer- 
ence to  other  than  private  interests. 

The  case  was  presented  to  the  circuit  court 
upon  an  agreed  statement  of  facts;  and,  upon  a 
prayer  for  instructions  to  the  jury,  the  judges 
found  themselves  opposed  in  opinion  on  three 
questions,  the  first  of  which  is  this: 

"  Whether  the  second  clause  of  the  0th  sec- 
tion of  the  Act  of  Congress  of  the  18th  of  July, 
1866,  under  which  the  tax  in  this  case  was  levied 
and  collected,  is  a  valid  and  constitutional  law. " 

The  other  two  questions  differ  from  this  in 
form  only,  and  need  not  be  recited. 

In  support  of  the  position  that  the  Act  of 
Congreas,  so  far  as  it  provides  for  the  levy  and 
oollwtion  of  this  tax,  is  repugnant  to  the  Con- 
stitution, two  propositions  have  been  argued 
with  much  force  and  earnestness. 

The  first  is  that  the  tax  in  question  is  a  direct 
tax,  and  has  not  been  apportioned  among  the 
States  agreeably  to  the  Constitution. 

The  second  is  that  the  Act  imposing  the  tax 
impairs  a  franchise  granted  by  the  State,  and 
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that  Congress  has  no  power  to  pass  any  law  with 
that  intent  or  effect. 

The  first  of  these  propositions  will  be  first  ex- 
amined. 

The  difficulty  of  defining  with  accuracy  the 
terms  used  in  the  clause  of  the  Constitution 
which  confers  the  power  of  taxation  upon  Con- 
gress, was  felt  in  the  Convention  which  framed 
that  instrument,  and  has  always  been  experi- 
enced by  courts  when  called  upon  to  determine 
their  meaning. 

The  general  intent  of  the  Constitution,  how- 
ever, seems  plain.  The  (General  Government, 
administered  by  the  Congress  of  the  Confedera- 
tion, had  been  reduced  to  the  verge  of  impoten- 
cy  by  the  necessity  of  relying  for  revenue  upon 
requisitions  on  the  States,  and  it  was  a  leading 
object  in  the  adoption  of  the  Constitution  to  re- 
lieve the  government,  to  be  organized  under  it, 
from  this  necessity,  and  confer  upon  it  ample 
power  to  provide  revenue  by  the  taxation  of 
persons  and  pro^rty.  And  nothing  is  clearer, 
from  the  discussions  in  the  Convention  and  the 
discussions  which  preceded  final  ratification  by 
the  necessary  numoer  of  States,  than  the  pur- 
pose to  give  this  power  to  Congress,  as  to  the 
taxation  of  every&ing  except  exports.in  its  full- 
est extent. 

This  purpose  is  apparent,  also,  from  the  terms 
in  which  the  taxing  power  is  granted.  The 
power  is  "To  lay  and  collect  taxes,  duties,  im- 
posts and  excises,  to  pay  and  provide  for  the 
common  defense  and  general  welfare  of  the 
United  States."  More  conaprehensive  words 
could  not  have  been  used.  Exports  only  are  by 
another  provision  excluded  from  its  application. 

There  are,  indeed,certain  virtual  limitations, 
arising  from  the  principles  of  the  Constitution 
itself.  It  would,  undoubtedly,  be  an  abuse  of 
the  power  if  so  exercised  as  to  impair  the  sepa- 
rate existence  and  independent  self-government 
(GouiUy  of  Lane  v.  Oregon,  78  Xante,  103], 
of  the  States,  or  if  exercised  for  ends  inconsist- 
ent with  the  limited  grants  of  power  in  the  Con- 
stitution. 

And  there  are  directions  as  to  the  mode  of  ex- 
ercising the  power.  If  Congress  sees  fit  to  im- 
pose a  capitation,  or  other  direct  tax,itmu8t  be 
laid  in  proportion  to  the  census;  if  Congress  de- 
termines to  impose  duties,  imposts,  and  excises, 
they  must  be  uniform  throughout  the  United 
States.  These  are  not  strictly  limitations  of 
power.  They  are  rules  prescribing  the  mode  in 
which  it  shall  be  exercised.  It  still  extends  to 
every  object  of  taxation,  except  exports,  and 
may  be  applied  to  every  object  of  taxation  to 
which  it  extends,  in  such  measure  as  Congress 
may  determine. 

The  comprehensiveness  of  the  power  thus 
given  to  Congress,  may  serve  to  explain,at  least, 
the  absence  of  any  attempt  by  members  of  the 
Convention  to  define,  even  in  debate,  the  terms 
of  the  grant.  The  words  used  certainly  describe 
the  whole  power,  and  it  was  the  intention  of  the 
Convention  that  the  whole  power  should  be  con- 
ferred. The  definition  of  particular  words, 
therefore,  became  unimportant. 

It  may  be  said,  indeed,  that  this  observation, 
however  just  in  its  application  to  the  general 

frant  of  power,  cannot  be  applied  to  the  rules 
y  which  different  descriptions  of  taxes  are  di- 
rected to  be  laid  and  collected. 
Direct  taxes  must  be  laid  and  collected  by  the 
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rule  of  apportionment;  duties,  imposts  and  ex- 
cises must  be  laid  and  collected  under  the  rule 
of  uniformity. 

Much  diversity  of  opinion  has  always  pre- 
Tailed  upon  the  question,  what  are  direct  taxes? 
Attempts  to  answer  it  by  reference  to  the  defi- 
nitions of  political  economists  have  been  fre- 
quently made,  but  without  satisfactory  results. 
The  enumeration  of  the  different  kincis  of  taxes 
which  Congress  was  authorized  to  impose  was 
probably  made  with  very  little  reference  to  their 
specuUtions.  The  great  work  of  Adam  Smith, 
the  first  comprehensive  treatise  on  political 
economy  in  the  English  language,  had  then  been 
recently  published ;  but  in  this  work,  though 
there  are  passages  which  refer  to  the  character- 
.istlc  difference  Detween  direct  and  indirect  tax- 
ation. ther«  is  nothing  which  affords  any  valu- 
able light  on  the  use  of  the  words  "direct  taxes" 
in  the  Constitution. 

We  are  obliged,  therefore,  to  resort  to  histor- 
ical evidence,  and  to  seek  the  meaning  of  the 
words  in  the  use  and  in  the  opinion  of  those 
whose  relations  to  the  government,  and  means 
of  knowledge,  warranted  them  in  speaking  with 
authority. 

'  And,  considered  in  this  light,  the  meaning 
and  application  of  the  rule,  as  to  direct  taxes, 
appears  to  us  quite  clear. 

It  is,  as  we  think,  distinctly  showft  in  every 
Act  of  Congress  on  the  subject. 

In  each  of  these  Acts,  a  gross  sum  was  laid 
upon  the  United  States,  and  the  total  amount 
was  apportioned  to  the  several  States,  according 
to  their  respective  numbers  of  inhabitants,  as 
ascertained  by  the  last  preceding  census.  Hav- 
ing been  apportioned,  provision  was  made  for 
the  imposition  of  the  tax  upon  the  subjects  spec- 
ified in  the  Act,  fixing  its  total  sum. 

In  1798,  when  the  first  direct  tax  was  imposed, 
the  total  amount  was  fixed  at  |3,000,000  (Act 
of  July  14, 1798, 1 U.  S.  Stat.  atL.,  597);in  1813, 
the  amount  of  the  second  direct  tax  was  fixed 
at  13.000,000  (Act  of  August  2, 1818,  8  Stat,  at 
.  L.,  53);  in  1815,  the  amount  of  the  third  at  $6.- 
'  000,000,  and  it  was  made  an  annual  tax  (Act  of 
Jan.  9,  1815,  3  Stat,  at  L.,  164);  in  1816,  the 
provision  making  the  tax  annual  was  repealed 
by  the  repeal  of  the  1st  section  of  the  Act  of 
1815,  and  the  total  amount  was  fixed  for  that 
year  at  $3,000,000  (Act  of  March  6, 1816,  3  Stat. 
atL.,  2SS).  No  other  direct  tax  was  imposed 
until  1861,when  a  direct  tax  of  130,000,000  was 
laid  and  made  annual  (Act  of  August  6,  1861, 
12  Stat,  at  L.,  394);  but  the  provision  making  it 
annual  was  suspended,  and  no  tax,  except  that 
fi  rst  laid  was  ever  apportioned.  In  each  instance, 
the  total  sum  was  apportioued  among  the  States, 
by  the  constitutional  rule,  and  was  assessed  at 
prescribed  rates,  on  the  subjects  of  the  tax. 
These  subjects,  in  1798  (Act  of  July  9,  1798,  1 
Stat,  at  L.,  586),  1813  (Act  of  July  32,  1813.  3 
Stat,  at  L.,  26),  1815  (3  Stat,  at  L.,  166),  1816  (3 
Stat,  at  L.,  355),  were  lands,  improvements, 
dwelling  houses,  and  slaves;  and  in  1861,  lands, 
improvements  and  dwelling-houses  only.  Un- 
der the  Act  of  1798,  slaves  were  assessed  at  fifty 
rents  on  each ;  under  the  other  Acts,  according 
to  valuation  by  assessors. 

This  review  shows  that  personal  property,con- 
trocts,  occupations,  and  the  llke,have  never  been 
regarded  by  Congress  as  proper  subjects  of 
direct  tax.  It  has  been  supposed  that  slaves 
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must  be  considered  as  an  exception  to  this  ob- 
servation. But  the  exception  is  rather  appar- 
ent than  real.  As  persons,  slaves  were  proper 
Bubiects  of  a  capitation  tax,  which  is  described 
in  the  Constitution  as  a  direct  tax ;  as  property 
they  were  by  the  laws  of  some,  if  not  most  of 
the  States,  classed  as  real  property,  descendible 
to  heirs.  Under  the  first  view,  they  would  be 
subject  te  the  tax  of  1798,  as  a  capitation  tax; 
under  the  latter,  they  would  be  subject  to  the 
taxation  of  the  other  years  as  realty.  That 
the  latter  view  was  that  taken  by  the  framers 
of  the  Acts  after  1798,  becomes  highly  probable, 
when  it  is  considered,  that  in- the  States  where 
slaves  were  held,  much  of  the  value  which 
would  otherwise  have  attached  to  land  passed 
into  the  slaves.  If,  indeed,  the  land  only  had 
been  valued  without  the  slaves,  the  land  would 
have  been  subject  to  much  heavier  proportional 
imposition  in  those  States  than  in  States  where 
there  were  no  slaves;  for  the  proportion  of  tax 
imposed  on  each  State  was  determined  by 
population,  without  reference  to  the  subjects  on 
which  it  was  to  be  assessed. 

The  fact,  then,  that  slaves  were  valued,  under 
the  Acts  referred  to,  far  from  showing,  as  some 
have  supposed,  that  Congress  regarded  peraonal 
property  as  a  proper  object  of  direct  taxation 
under  the  Constitution,  shows  only  that  Con- 
gress,after  1798,regarded  slaves,  for  the  purpose 
to  taxation,  as  realty. 

It  may  be  rightly  affirmed,  therefore,  that  m 
the  practical  construction  of  the  Constitution  by 
Congress,  direct  taxes  have  been  limited  to  taxes 
on  land  and  appurtenances,  and  taxes  on  polls, 
or  capitation  taxes. 

And  this  construction  is  entitled  to  great  con- 
sideration, especially  in  the  absence  of  any- 
thing averse  to  it  in  the  discussions  of  the  Con- 
vention which^framed,  and  of  the  Conventions 
which  ratified  the  Constitution. 

What  does  appear  in  those  discussions,  on 
the  contrary,  supports  the  construction.  Mr. 
Madison,  says  Mr.  Sing,  a^ed  what  was  the 
precipe  meaning  of  direct  taxaUon,  and  no  one 
answered.  On  anotherday,  when  the  question 
of  proportioning  representation  to  taxation,  and 
both  to  the  white  and  three  fifths  of  the  slave 
inhabitants,  was  under  consideration,  Mr.  Ells- 
worth said :  "  In  case  of  a  poll  tax,  there  would 
be  no  difficulty;"  and,  speaking  doubtless  of 
direct  taxation,  he  went  on  to  observe:  "The 
sum  allotted  to  a  State  may  be  levied  wiUiout 
difficulty,  according  to  the  plan  used  in  the 
State  for  raising  its  own  supplies."  All  this, 
doubtless,  shows  uncertainty  as  to  the  true 
meaning  of  the  term  direct  tax;  but  it  indicates, 
also,  an  understanding  that  direct  taxes  were 
such  as  may  be  levied  by  capitation,  and  on 
lands  and  appurtenances;  or,  perhaps,  by 
valuation  and  assessment  of  personal  propeitf 
upon  general  lists.  For  these  were  the  subjects 
from  which  the  States  at  that  time  usually 
raised  their  principal  supplies. 

This  view  received  the  sanction  of  this  ooart 
two  years  before  the  enactment  of  the  first  taw 
imposing  direct  taxes  eo  nomine. 

During  the  February  Term,  1706,  the  oob- 
stitutionality  of  the  Act  of  1794,  imporinc  a 
duty  on  carriages,  came  under  oonndowoB 
in  the  case  of  Hylton  t.  O.  S.,  3  DalL.  171. 
Suit  was  brought  by  the  United  StAles  a^mt 
Daniel  Hylton,  to  recover  the  i>cnalty  iiafwrt 
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by  the  Act  for  not  returning  and  pay-iog  duty 
on  a  number  of  carriages,  for  the  conveyance 
of  persons,  kept  by  the  defendant  for  hl8  own 
use.  The  law  did  not  provide  for  the  ap- 
portiontnent  of  the  tax,  and  if  it  was  a  direct 
tax,  the  law  was  confessedly  unwarranted  by 
the  Constitution.  The  only  question  in  the 
case,  therefore,  was,  whether  or  not  the  tax  was 
a  direct  tax. 

The  case  was  one  of  great  expectation,  and  a 
general  interest  was  felt  in  its  determination. 
It  was  arguod,  in  support  of  the  tax,  by  Lee, 
Attorney' General,  and  Hamilton,  recently 
Secreta^  of  the  Treasury;  in  opposition  to  the 
tax,  by  Campbell,  Attorney  for  the  Virginia 
District,  and  Ingersoll,  Attomey-Oeneral  of 
Pennsylvania. 

Of  the  Justices  who  then  filled  this  bench 
EUsworth,  Faterson  and  Wilson  htid  been  mem- 
bera,  and  the  conspicuous  members,  of  the  Con- 
stitutional Convention,  and  each  of  the  three 
had  taken  part  in  the  discussions  relating  to 
direct  taxation.  Ellsworth,  the  Chief  Jiutiee, 
sworn  into  office  that  morning,  not  having 
heard  the  whole  argument,  declined  taking  part 
in  the  decision.  Cushing,  senior  Associate 
Jiuiiee,  having  been  prevented,  byindisposition, 
from  attending  to  the  argument,  also  refrained 
from  expressing  an  opinion.  The  other  judges 
delivered  their  opinions  in  succession,  the 
youngest  in  commission  delivering  the  first,  and 
the  oldest  the  last. 

They  all  held  that  the  tax  on  carriages  was 
not  a  direct  tax,  within  the  meaning  of  the 
Constitution.  Chase,  Justiee,  was  inclined  to 
think  that  the  direct  taxes  contemplated  by  the 
Constitution  are  only  two :  a  capitation  or  poll 
tax,  and  a  tax  on  land.  He  doubted  whether  a 
tax  by  a  general  assessment  of  personal  prop- 
erty can  oe  included  within  the  term  "direct 
tax."  Pateraon,  who  had  taken  a  leading  part 
in  the  Constitutional  Convention,  went  more 
fully  into  the  sense  in  which  the  words,  giving 
the  power  of  taxation,  were  used  by  that  body. 
In  the  course  of  this  examination  he  said : 

"  Whether  direct  taxes,  in  the  sense  of  the 
Constitution,  comprehend  any  other  tax  than  a 
capitation  tax,  and  t&x  on  land,  is  a  question- 
able point.  If  Congress,  for  instance,  should 
tax,  in  the  aggregate  or  mass,  things  that  gen- 
erally pervade  aU  the  States  in  the  Union,  then, 
perhap8,the  rule  of  apportionment  would  be  the 
most  proper,  especially  if  an  assessment  was  to 
intervene.  Thw  appears  from  the  practice  of 
some  of  the  States  to  have  been  considered  as  a 
direct  tax.  Whether  it  be  so,  under  the  Con- 
■titution  of  the  United  States,  is  a  matter  of  some 
difficulty;  but  as  it  is  not  before  the  court,  it 
would  be  improper  to  give  any  decisive  opinion 
ufton  it.  I  never  entertained  a  doubt  that  the 
principal —  I  will  not  say  the  only — objects 
that  the  frameiB  of  the  Constitution  contem- 
plated as  falling  within  the  rule  of  apportion- 
ment, were  a  capitation  tax  and  a  tax  on  land." 
ByUon  v.  U.S.,S  Dall.,  177. 

Iredell,  delivering  his  opinion  at  length,  con- 
curred generally  in  the  views  of  Justices  Chase 
and  Pateraon.  Wilson  had  expressed  his  opin- 
ion to  the  same  general  effect,  when  giving  the 
decision  upon  the  circuit,  and  did  not  now  re- 
peat them.  Neither  OJvbif  Justice  Ellsworth 
nor  Justiee  Cushing  expressed  any  dissent;  and 
it  cannot  be  suppo^,  if  in  a  case  so  important, 
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their  judgments  had  differed  from  those  an- 
nounced, that  an  opportunity  would  not  have 
been  given  them  bv  an  order  for  re-argument  to 
participate  in  the  decision. 

It  may  be  safely  assumed,  therefore,  as  the 
unanimous  judgment  of  the  court,  that  a  tax  on 
carriages  is  not  a  direct  tax.  And  it  may  fur- 
ther be  taken  as  established  upon  the  testimony 
of  Paterson,  that  the  words  "direct  taxes," 
as  used  in  the  Constitution,  comprehended  only 
capitation  taxes  and  taxes  on  land,  and  per- 
haps taxes  on  personal  property  by  general 
valuation  and  assessment  of  the  various  de- 
scriptions possessed  within  the  several  States. 

It  follows  necessarily  that  the  power  to  tax 
without  apportionment  extends  to  all  other  ob- 
jects. Taxes  on  other  objects  are  included 
under  the  heads  of  taxes  not  direct,  duties,  im- 
posts and  excises,  and  must  be  laid  and  col- 
lected by  the  rule  of  uniformity.  The  tax  under 
consideration  is  a  tax  on  bank  circulation,  and 
may  very  well  be  classed  under  the  head  of 
duties.  Certauily  it  is  not,  in  the  sense  of  the 
Constitution,  a  direct  tax.  It  mav  be  said  to 
come  within  the  same  category  of  taxation  as 
the  tax  on  incomes  of  insurance  companies, 
which  this  court,  at  the  last  term,  in  the  case  of 
SmUev.  Padfielns.  Co.,  [ante,  95],  held  not  to 
be  a  direct  tax. 

Is  it,  then,  a  tax  on  a  franchise  granted  by  a 
State,  which  Congress,  upon  any  principle  ex- 
empting the  reserved  powers  of  the  States  from 
impairment  by  taxation,  must  be  held  to  have 
no  authority  to  lay  and  collect? 

We  do  not  say  that  there  may  not  be  such  a 
tax.  It  may  be  admitted  that  the  reserved  rights 
of  ibe  States,  such  as  the  right  to  pass  laws,  to 
give  effect  to  laws  through  executive  action,  to 
admmister  justice  through  the  courts,  and  to 
employ  all  necessary  agencies  for  legitimate 
purposes  of  Stale  (Jovemment,  are  not  proper 
subjects  of  the  taxing  power  of  Congress.  But 
it  cannot  be  admitted  that  franchises  granted  by 
a  State  are  necessarily  exempt  from  taxation ; 
for  franchises  are  property,  often  very  valuable 
and  productive  property;  and  when  not  con- 
ferred for  the  purpose  of  giving  effect  to  some 
reserved  power  of  a  State,  seem  to  be  as 
properly  oDjects  of  taxation  as  any  other  prop- 
erty. 

But  in  the  case  before  tis  the  object  of  taxa- 
tion is  not  the  franchise  of  the  Bank,  but  prop- 
erty created,  or  contracts  made  and  issued 
under  the  franchise,  or  power  to  issue  bank- 
bills.  A  railroad  company,  in  the  exercise  of 
its  corporate  franchises,  issues  freight  receipts, 
bills  of  lading  and  passenger  tickets;  and  it 
cannot  be  doubted  that  the  organization  of  rail- 
roads is  quite  as  important  to  the  State  as  the 
organization  of  banks.  But  it  will  hardly  be 
questioned  that  these  contracts  of  the  company 
are  objects  of  taxation  within  the  powers  of 
Congress,  and  not  exempted  by  any  relation  to 
the  State  which  granted  the  charter  of  the  rail- 
road. And  it  seems  difficult  to  distinguish  the 
taxation  of  notes  issued  for  circulation  from  the 
taxation  of  these  railroad  contracts.  Both  de- 
scriptions of  contracts  are  means  of  profit  to 
the  corporations  which  issue  them;  and  both, 
as  we  think,  may  properly  be  made  contribu- 
tory to  the  public  revenue. 

it  is  insisted,  however,  that  the  tax  in  the 
case  before  us  is  excessive,  and  so  excessive  as 
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to  indicate  a  purpose  on  the  part  of  Conerees 
to  destroy  the  franchise  of  tne  Bank,  and  is. 
therefore,  beyond  the  eonstitntional  power  of 
Congress. 

The  first  answer  to  this  is  that  the  Judicial 
cannot  prescribe  to  the  Le^lative  Departments 
of  the  Government  limitations  upon  the  exercise 
of  its  acknowledged  powers.  The  power  to  tax 
may  be  exercised  oppressively  upon  persons, 
but  the  responsibility  of  the  Legislature  is  not 
to  the  courts,  but  to  the  people  by  whom  its 
members  are  elected.  So  if  a  pulicular  tax 
bears  heavily  upon  a  corporation,  or  a  class  of 
corporations,  it  cannot,  for  that  reason  only,  be 
pronounced  contrary  to  the  Constitution. 

But  there  is  another  answer  which  vindicates 
equally  the  wisdom  and  the  power  of  Congress. 

It  cannot  be  doubted  that  under  the  Constitu- 
tion the  power  to  provide  a  circulation  of  coin 
is  ^ven  to  Congress.  And  it  is  settled  by  the 
uniform  practice  of  the  government  and  by  re- 
I>eated  decisions,  that  Congress  may  constitu- 
tionally authorize  the  emission  of  bills  of  credit. 
It  is  not  important  here  to  decide  whether  the 
quality  of  legal  lender,  in  payment  of  debts,  can 
be  constitutionally  imparted  to  these  bills;  it  is 
enough  to  sav,  that  there  can  be  no  question  of 
the  power  of  the  government  to  emit  them;  to 
make  them  receivable  in  payment  of  debts  to  it- 
self; to  fit  them  for  use  by  those  who  see  fit  to 
use  them  in  all  the  transactions  of  commerce ;  to 
provide  for  their  redemption ;  to  make  them  a 
currency,  uniform  in  value  and  description,  and 
convenient  and  useful  for  circulation.  These 
powers,  until  recently,  were  only  partially  and 
occasionally  exercised.  Lately,  however,  they 
have  been  called  into  full  activity,  and  Congress 
has  undertaken  to  supply  a  currency  for  the  en- 
tire country. 

The  methods  adopted  for  the  supply  of  this 
currency  were  briefly  explained  in  the  first  part 
of  this  opinion.  It  now  consists  of  coin,  of 
United  States  notes,  and  of  the  notes  of  the 
national  banks.  Both  descriptions  of  notes 
mav  be  properly  described  as  bilU  of  credit,  for 
both  are  furnished  by  the  government :  both  are 
issued  on  the  credit  of  the  government;  and  the 
government  is  responsible  for  the  redemption  of 
ooth;primarily  asto  the  first  description,  and 
immediately  upon  default  of  the  bank,  as  to  the 
second.  When  these  bills  shall  be  made  con- 
vertible into  coin,  at  the  will  of  the  holder,  this 
currency  will,  perhaps,  satisfy  the  wants  of  the 
community,  in  respect  to  a  circulating  medium, 
as  perfectly  as  any  mixed  currency  that  can  be 
devised. 

Having  thus,  in  the  exercise  of  undisputed 
constitutional  powers,  undertaken  to  provide  a 
currency  for  the  whole  country,  it  cannot  be 
questioned  that  Congress  may,  constitutionally, 
secure  the  benefit  of  it  to  the  people  by  appro- 
priate legislation.  To  this  end.  Congress  has 
denied  the  quality  of  legal  tender  to  foreign 
coins,  and  has  provided  by  law  against  the  im- 
position of  counterfeit  and  base  coin  on  the 
community.  To  the  same  end.  Congress  may 
restrain,  by  suitable  enactments,  the  circulation 
as  money  of  any  notes  not  issued  under  its  own 
authority.  Without  this  power,  indeed,  its  at- 
tempts to  secure  a  sound  and  uniform  currency 
for  the  country  must  be  futile. 

Viewed  in  this  light,  as  well  as  in  the  other 
light  of  a  duly  on  contracts  or  property,  we  can- 
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not  doubt  the  constitutionality  of  the  tax  under 
consideration. 

7%e  three  qtutUoni  eertified  from  the  (Xreuit 
Court  of  the  Dutriei  of  Maine  miut,  therefore, 
be  antwered  afjirmatitiiy. 

Mr.  JuiHee  Nelson,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  a 
majority  of  the  court  in  this  case. 

The  Veazie  Bank  was  incorporated  by  the 
Legislature  of  the  Slate  of  Maine,  in  1848,  with 
a  capital  of  |300,000,  and  was  invested  with  the 
customary  powers  of  a  banking  institution ;  and, 
among  others,  the  power  of  receiving  deposits, 
discounting  paper,  and  issuing  notes  or  bills  for 
circulation.  The  coDstitutional  authority  of 
the  State  to  create  these  institutions,  and  to  in- 
vest them  with  full  banking  powers,  is  hardly 
denied.  But  it  may  be  useful  to  recur  for  a 
few  moments  to  the  source  of  this  authority. 

The  10th  Amendment  to  the  Conslitutioa  is 
as  follows:  "The  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibit- 
ed by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people."  On  looking  into 
the  Constitution,  it  will  will  be  found  that  there 
is  no  clause  or  provision  wtiich  either  expressly 
or  by  reasonable  implication,  delegates  this 
power  to  the  Federal  Government,  wliich  orig- 
inally belonged  to  the  States,  nor  which  pro- 
hibits it  to  them.  In  the  discussions  on  the  sub- 
ject of  the  creation  of  the  first  Bank  of  the  Unit- 
ed States,  in  the  first  Congress,  and  in  the 
Cabinet  of  Washington,  in  1790  and  1791,  no 
question  was  made  as  to  the  constitutionality  of 
the  state  banks.  The  only  doubt  that  existed, 
and  which  divided  the  opinion  of  the  most  emi- 
nent statesmen  of  the  day,  many  of  whom  had 
just  largely  participated  in  the  formation  of  the 
Constitution,  the  government  under  which  they 
were  then  engaged  in  organizing,  was,  whether 
or  not  Congress  possessed  a  concurrent  power 
to  incorporate  a  banking  institution  of  the  Unit- 
ed States. 

Mr.  Hamilton,  in  his  celebrated  report  on  a 
national  bank  to  the  House  of  Representatives, 
discusses  at  some  length  the  questioa,  whether 
or  not  it  would  be  expedient  to  substitute  the 
Bank  of  North  America,located  in  Philadelpha, 
and  which  had  accepted  a  charter  from  the  Leg- 
islature of  Pennsylvania,  in  the  place  of  organ- 
izing a  new  bank.  And,  although  he  finally 
came  to  the  conclusion  to  organize  a  new  one. 
there  is  not  a  suggestion  or  intimation  as  to 
the  illegality  or  unconstitutionality  of  this 
slate  ^nk. 

The  Act  incorporating  this  bank,  passed  Feb- 
ruary 35th,  1791.  prohibited  the  eetabliahment 
of  any  other  by  Congress,  during  its  charter, 
but  said  nothing  as  to  the  state  banks.  A  Uke 
prohibition  is  contained  in  the  Act  incorporating 
the  Bank  of  the  United  States  of  1816.  The 
constitutionality  of  a  bank  incorporated  by 
Congress  was  nrsl  settled  by  the  Judgment  nt 
this  court  in  MeOuUoeh  v.  The  State  of  Mary- 
land, 4  Wheat.,  p.  816,  in  1819.  In  that  cue 
both  the  counsel  and  the  court  recognize  the 
legality  and  constitutionality  of  banks  incorpo- 
rated by  the  States. 

The  constitutionalitT  of  the  Bank  of  the  Unit- 
ed States  was  atrain  discussed,  and  decided  in 
the  case  of  O^iom  v.  TJniUd  State*  Bank,  t 
Wheat.,  738.    And,  in  connection  with  tUs, 
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-was  ugued  and  decided  a  point  in.  the  case  of 
I%e  United  Slates  Sank  t.  The  Planter^  Bank 
of  Oeorgiii,  whicli  was  common  to  both  coses. 
The  question  was,  whether  the  Circuit  Courts 
of  the  United  States  had  jurisdiction  of  a  suit, 
brought  by  the  United  States  Bank  against  the 
Planters'  Bank  of  Georgia,  incorporated  by  that 
State,  and  in  which  the  State  was  a  stockholder. 
9  Wheat.,  804,  904. 

The  court  held  in  both  cases  that  it  had.  Since 
the  adoption  of  the  Constitution,  down  to  the 
present  Act  of  Congress,  and  the  case  now  be- 
fore us,  the  question  in  Congress  and  in  the 
courts  has  been;  not  whether  the  state  banlis 
were  constitutional  institutions,  but  whether 
Congress  had  the  power  conferred  on  it  by  the 
States,  to  establish  a  national  bank.  As  we 
have  said,  that  question  was  closed  by  the  judg- 
ment of  this  court  in  McCfuUoeh  v.  The  State  of 
Maryland.  At  the  time  of  the  adoption  of  the 
Constitution,  there  were  four  state  baniu  in  ex- 
istence and  in  operation — one  in  each  of  the 
States  of  Pennsylvania,  New  York,  Massachu- 
setts and  Maryland.  The  one  in  Philadelphia 
Ijad  been  originally  chartered  by  the  Confeder- 
ation, but  sumequently  took  a  charter  under 
the  State  of  Pennsylvania.  The  f  ramers  of  the 
Constitution  were,  therefore,  familiar  with  these 
state  banks,  and  tiie  circulation  of  their  paper 
as  money ;  and  were  also  familiar  with  the  prac- 
tice of  the  States,  that  were  so  common,  to  is 
sue  bills  of  credit,  which  were  bills  issued  by 
the  State,  exclusively  on  its  own  credit,  and  in- 
tended to  circulate  as  currencv,  redeemable  at 
a  future  day.  They  guarded  the  people  against 
the  evils  of  this  practice  of  the  State  Govern- 
Dents  by  the  provision  in  the  10th  sectioa  of 
the  first  article,  "that  no  State  shall"  "emit 
bills  of  credit,"  and,  in  the  same  section,  guard 
against  any  abuse  of  paper  money  of  the  state 
banks  in  the  following  words:  "nor  make  any- 
thing but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts. "  As  bills  of  credit  were  thus  en- 
tirely abolished,  the  paper  money  of  the  state 
hanks  was  the  only  currency  or  circulating  me- 
dium to  which  this  prohibition  could  have  had 
any  application,  and  was  the  only  currency,  ex- 
cept gold  and  silver,  left  to  the  States.  The 
prohibition  took  from  this  paper  all  coercive 
circulation,  and  left  it  to  stand  alone  upon  the 
credit  of  the  banlcs. 

It  was  no  longer  an  irredeemable  currency, 
as  the  banks  were  under  obligation,  including, 
frequently,  that  of  its  stockholders,  to  redeem 
their  paper  in  circulation,  in  gold  or  silver,  at 
the  counter.  The  state  banks  were  left  in  this 
condition  by  the  ConsUtulioa,  untouched  by  any 
other  provision.  As  a  consequence,  they  were 
gradually  established  in  most  or  all  of  the  States, 
and  bad  not  been  encroached  upon  or  legislated 
against,  or  in  any  other  way  interfered  with,  by 
Acts  of  Congress,  for  more  than  three  quarters 
of  a  century— from  1787  to  1884. 

But,  in  audition  to  the  above  recognition  of 
the  state  Imnks,  the  question  of  their  constitu- 
tionality came  directly  before  this  court  in  the 
case  of  Briteoe  v.  The  Bank  of  the  GommonweaUh 
of  Kentucky,  11  Pet.,  257. 

The  case  was  most  elaborately  discussed,  both 
by  counsel  and  the  court.  The  court,  after  the 
fullest  consideration,  held  that  the  states  pos- 
sessed the  power  to  grant  charters  to  state 
banks ;  that  the  power  was  incident  to  sovereign- 
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ty ;  and  that  there  was  no  limitation  in  the  Fed- 
eral Constitution  on  its  exercise  by  the  States. 
The  court  observed  that  the  Bank  of  North 
America  and  of  Massachusetts,  and  some  others, 
were  in  operation  at  the  time  of  the  adoption  of 
the  Constitution,  and  that  it  could  not  be  sup- 
posed the  notes  of  these  banks  were  intended 
to  be  inhibited  by  that  instrument,  or,  that  they 
were  considered  as  bills  of  credit  within  its 
meaning.  All  the  judges  concurred  in  this 
judgment,  except  Mr.  Justice  Story.  The  de- 
cision in  this  case  was  affirmed  in  Woodruff  v. 
TrajmaU,  10  How.,  205;  in  Darrington  v.  The 
Bank  of  Alabama,  18  How.,  12;  and  in  Outran 
V.  StaU  of  Arkansas,  16  How.,  817. 

Chancellor  Rent  observes,  that  3fr.  Justice 
Story ,in  his  Commentaries  on  the  Constitution, 
Vol.  3,  p.  19,  seems  to  be  of  opinion  that  inde- 
pendent of  the  loqg  continued  practice,  from 
the  time  of  the  adoption  of  the  Constitution, 
the  States  would  not,  upon  a  sound  construc- 
tion of  the  Constitution,  if  the  question  was  res 
integra,  be  authorized  to  incorporate  banks  with 
a  power  to  circulate  bank  paper  as  currency,  in- 
asmuch as  they  are  expressly  prohibited  from 
coining  money.  He  cites  the  opinions  of  Mr. 
Webster,  of  the  Senate  of  the  United  States, 
and  of  Mr.  Dexter,  formerly  Secretary  of  War, 
on  the  same  side.  But  the  ChanceUor  observes, 
that  the  equal,  if  not  the  greater,  authority  of 
Mr.  Hamilton,  the  earliest  Secretary  of  the 
Treasury,  may  be  cited  in  support  of  a  differ- 
ent opinion;  and  the  contemporary  sense  and 
uniform  practice  of  the  nation  are  decisive  of 
the  question.  He  further  observes,  the  prohi- 
bition (of  bills  of  credit)  does  not  extend  to  bills 
emitted  by  individuals,  singly  or  collectively, 
whether  associated  under  a  private  agreement 
for  banking  purposes,  as  was  the  case  with  the 
Bank  of  New  York,  prior  to  its  earliest  charter, 
which  was  in  the  winter  of  1791,  or  acting  un- 
der a  charter  of  incorporation,  so  long  as  the 
State  lends  not  its  credit,  or  obligation,  or  coer- 
cion to  sustain  the  circulation. 

In  the  case  of  Briscoe  v.  The  Bank  of  the  Com- 
monwealth of  Kentucky,  he  observes,  that  this 
question  was  put  at  rest  by  the  opinion  of  the 
court,  that  there  was  no  limitation  in  the  Con- 
stitution on  the  power  of  the  States  to  incorpo- 
rate banks,  and  their  notes  were  not  intended 
nor  were  considered  as  bills  of  credit.  1  Kent, 
Com.,  p.  409,  n/>te  A,  10th  ed. 

The  constitutional  power  of  the  States,  being 
thus  established  by  incontrovertible  authority, 
to  create  state  banking  institutions,  the  next 
question  is,  whether  or  not  the  tax  in  question 
can  be  upheld,  consistentiy  with  the  enjoyment 
of  this  power. 

The  Act  of  Congress,  July  18th,  1866  (14 
Stat,  at  L.,  146,  sec.  9),  declares,  that  the  state 
banks  shall  pay  ten  per  centum  on  the  amount 
of  their  notes,  or  the  notes  of  any  person,  or 
other  state  bank,  used  for  circulation*  and  paid 
out  b^  them  after  the  1st  of  August,  1866.  In 
addition  to  this  tax,  there  is  also  a  tax  of  five 
per  centum  per  annum,  upon  all  dividends  to 
stockholders  (18  Stat,  at  L.,  288.  sec.  120),  be- 
sides a  duty  of  one  twenty -fourth  of  one  per 
centum,  monthly,  upon  all  deposits,  and  the 
same  monthly  duty  upon  the  capital  of  the  bank. 
IS  Stat,  at  L.,  277,  sec.  110.  This  makes  an 
aggregate  of  some  sixteen  per  cent,  imposed  an- 
nually upon  these  banks.    It  will  be  observed, 
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the  tax  of  ten  per  centum  upon  the  bills  in  circu- 
lation is  not  a  tax  on  the  property  of  the  institu- 
tions. The  bills  in  circulation  are  not  the  prop- 
erty, but  the  debts  of  the  bank,  and,  in  their  ac- 
count of  debits  and  credits,  are  placed  to  the 
debit  side.  Certainly,  no  government  has  yet 
made  the  discovery'  of  taxing  both  sides  of  this 
account,  debit  and  credit,  as  the  property  of  a 
taxable  person  or  corporation.  If  both  these 
items  could  be  made  available  for  this  purpose, 
a  heavy  national  debt  need  not  create  aqy  very 
great  alarm,  neither  as  it  respects  its  pressure 
on  the  industry  of  the  countiy,  for  the  time  be- 
ing, or  of  its  possible  duration.  There  is  noth- 
ing in  the  debts  of  a  bank  to  distinguish  them 
in  this  respect  from  the  debts  of  individuals  or 
persons.  The  discounted  paper  received  for 
the  notes  in  circulation  is  the  property  of  the 
bank,  and  is  taxed  as  such,  as  is  the  property 
of  individuals  received  for'lheir  notes  that  may 
be  outstanding. 

The  imposition  upon  the  banks  cannot  be  up- 
held as  a  tax  upon  property ;  neither  could  it 
have  been  so  intended.  It  is  simply  a  mode 
by  which  the  powers  or  faculties  of  the  States, 
to  incorporate  banks,  are  subjected  to  taxation, 
and  which,  if  maintainable,  may  annihilate 
those  powers. 

No  person  questions  the  authority  of  Con- 
gress to  tax  the  property  of  the  banks,  and  of 
all  other  corporate  bodies  of  a  State,  the  same 
as  that  of  individuals.  Tbev  are  artiScial  bodies, 
representing  the  associatea  pecuniary  means  of 
real  persons,  which  constitute  their  business 
capital,  and  the  property  thus  invested  is  open 
and  sublect  to  taxation,  with  all  the  property, 
real  and  personal,  of  the  Slate.  A  tax  upon 
this  property,  and  which,  by  the  Constitution 
is  to  be  uniform,  affords  full  scope  to  the  taxing 
power  of  the  Federal  Government,  and  is  con- 
sistent with  the  power  of  the  States  to  create 
the  banks  and,  in  our  jud^ent,  is  the  only 
subject  of  taxation,  by  this  government,  to 
which  these  institutions  are  liable. 

As  we  have  seen,  in  the  fore  part  of  this  opin- 
ion, the  power  to  incorporate  banks  was  not 
surrendered  to  the  Federal  Qovernment,  but 
reserved  to  the  States;  and  it  follows  that  the 
Constitution  itself  protects  them,  or  should  pro- 
tect tiiem,  from  any  encroachment  upon  this 
right.  As  to  the  powers  thus  reserved,  the 
States  are  as  supreme  as  before  they  entered  into 
the  Union,  and  are  entitled  to  the  unrestrained 
exercise  of  them.  The  question  as  to  the  taxation 
of  the  powers  and  faculties  beloneing  to  govern- 
ments is  not  new  in  this  court.  The  bonds  of 
the  Federal  Oovemment  have  been  held  to  be 
exempt  from  state  taxation.  Why?  Because 
they  were  issued  under  the  power  in  the  Con- 
stitution to  borrow  money,  and  the  tax  would 
be  a  tax  upon  this  power;  and,  as  there  can  be 
no  limitation  to  the  extent  of  the  tax,  the  power 
to  borrow  might  be  destroyed.  So,  in  the  in- 
stance of  the  United  States  notes,  or  legal  tend- 
ers, as  they  are  called,  issued  under  a  construc- 
tive power  to  issue  bills  of  credit,  as  no  express 
power  is  given  in  the  Constitution,  they  are  ex 
empt  from  state  taxation  for  a  like  reason  as  in 
the  case  of  government  bonds;  and,  we  learn 
from  the  opinion  of  the  court  in  this  case,  that 
one  step  further  is  taken,  and  that  is,  that  the 
notes  of  the  national  banks  arc  to  be  regarded 
as  bills  of  credit,  issued  mdirectly  by  the  gov- 
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ernment;  and  it  follows,  of  course,  from  thii, 
that  the  banks  used  as  instruments  to  issue  and 
put  in  circulation  these  notes,  are  also  exempt. 
VVe  are  not  complaining  of  this.  Our  parpoae 
is  to  show  how  importi^t  it  is  to  the  proper  pro- 
tection of  the  reserved  rights  of  the  States,  that 
these  powers  and  prerogatives  should  be  exempt 
from  Federal  taxation,  and  how  fatal  to  their 
existence  if  permitted.  And,  also,  that  even 
if  this  lax  could  be  regarded  as  one  upon  prop- 
erty, still,  under  the  decisions  above  referred 
to,  it  would  be  a  tax  upon  the  powers  and  facul- 
ties of  the  States  to  create  tnese  banks  and, 
therefore,  unconstitutional. 

It  is  true  that  the  present  decision  strikes 
only  at  the  power  to  create  banks,  but  no  per- 
son can  fail  to  see  that  the  principle  involved 
affects  the  power  to  create  an^  other  descripUon 
of  corporations,  such  as  railroads,  turnpikes, 
manufacturing  companies,  and  others. 

This  taxation  of  the  powers  and  faculties  of 
the  state  governments,  which  are  essential  to 
their  sovereignty,  and  to  the  efficient  and  inde- 
pendent management  and  administration  of 
their  internal  affairs,  is,  for  the  first  time,  ad- 
vanced as  an  attribute  of  Federal  authority.  -It 
finds  no  support  or  countenance  in  the  early 
history  of  the  government,  or  in  the  opinions  of 
the  illuBtrious  statesmen  who  founded  it.  These 
statesmen  scrupulously  abstained  from  any  en- 
croachment upon  the  reserved  rights  of  tiie 
States;  and.  within  these  limits,  sustained  and 
supported  them  as  sovereign  States. 

We  say  nothing  as  to  the  purpooe  of  this 
heavy  tax  of  some  sixteen  per  centum  upon  the 
banks,  ten  of  which  we  cannot  but  regard  as 
imposed  upon  the  power  of  the  States  to  create 
them.  Indeed,  the  purpose  is  scarcely  con- 
cealed, in  the  opinion  of  the  court,  nanoely:  to 
encourage  the  national  banks.  It  is  sufflcieot 
to  add,  that  the  burden  of  the  tax,  while  it  has 
«ncouraged  these  banks,  has  proved  fatal  to 
those  of  the  States;  and,  if  we  are  at  liberty  to 
judge  of  the  purpose  of  an  act,  from  the  conse- 
quences that  have  followed,  it  is  not,  perhaps. 
going  too  far  to  say  ttiat  these  consequences 
were  intended. 

I  am  instructed  to  say  that  Mr.  JtuHee  limiwi* 
concurs  in  this  opinion. 

Clted-8  Wall., ant ;  U  Wall.,  127:  U  Wall., 5<& Sn : 
17  Wall.,3Sl;  23  Wall..  348;  101  0.  8.,  5:  10>  U.&. 
S99 ;  S  Sawy.,  StB;  5  Bank.  Oea.,  245 :  8  CUIT.. 9M:  M 
Minn.,  14U;  76 III., 674;  10Am.ltep.,7S«CBOhio.SM>: 
iiu  Am.  Uep.,  666  (32  Nlob.,  4001 ;  Si  Am.  Rep.,  T»  (« 
Wis..  560). 


THE  UNITED    STATES  ex  rO.    Thomab 

BuTZ,  Plff.  in  Err., 

«. 

THE  MAYOR  AND  ALDERMEN  OF  THE 

CITY  OF  MUSCATINE. 

(See  S.  C.  8  Wall..  675-687.) 

Municipal  corporation,  when  mutt  fny  tax  fc 
pay  judgment — eorulrueUon  of  itatute — man- 
damus— itaU  deeiiiioru — wKenfoUowecl — tut  in 
contiriietion  ofeontraett — itor  a*  to  proe»m  ^ 
Federal  Courts. 


NOTB.— State  deciitnns  ^riDem  t7.  S.  CourU  <M  to 
State  KlMutes  attd  ru  U>  rule  of  vmparty.  See  mat* 
to  Clark  v.  Orahain,  18  i;.S.  (8  Wheat),  ES7. 

State  law*  and  dednUmn  govern  tf.  8.  uMrt*  •■  •• 
title  ami  trantfer  of  real  atate  bvoratit  ordMlM. 
See  note  to  Blmenorf  V.  Taylor,  31 U.  8.  (V  WtaaU. 
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The  Statute  of  Iowa,  that  the  City  of  Muscatine 
■hall  levyataxofonlyonepercent.  ajear,  doesnot 
•zouae  such  City  from  levying  a  tax  to  pay  a  Judg- 
ment asalnat  It,  lo  lontr  aa  the  State  Code  provides 
for  the  levying  of  such  tax. 

In  the  construction  of  a  statute,  what  is  clearly 
implied  la  as  effectual  as  what  la  expressed. 

The  writ  of  mandamiM  is  the  appropriate  remedy 
to  enforce  the  levying  of  such  tax  under  the  25th 
section  of  the  Judiciary  Act. 

Thia  court  determines  for  itself  the  construction 
and  effect  of  any  statute  of  a  State  brought  under 
review,  without  reference  to  the  previous  adju- 
dications of  the  highest  coun  of  the  State  upon  the 
subject. 

w  here  the  settled  decisions  in  relation  to  a  stat- 
ute local  in  its  character,  have  become  rules  of 
property,  this  court  will  follow  such  adjudications. 

Remedies  are  within  the  protection  of  the  Con- 
stitution of  the  United  States,  and  any  state  law 
which  substantially  Impairs  them,  is  prohibited  by 
that  Instrument. 

This  court  construes  all  contracts  broughtbefore 
It  for  consideration ;  and  In  doing  so  its  action  is  In- 
dependent of  that  of  the  state  courts,  which  may 
have  exercised  their  Judgment  upon  the  same  sub- 
ject. 

It  Is  the  province  of  this  court  to  decide  all  ques- 
tions relaang  to  the  subject  of  the  process  of  the 
United  States  courts. 

[Mr.  Justice  Fixij)  did  not  sit  In  this  cause.] 
[No.   93.] 
Aiyued  Nov.  SO,  1869.     Decided  Dee.  tO,  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

The  relator,  Butz,  sued  out  a  writ  of  manda- 
mut  in  the  court  below,  to  compel  the  levy  and 
execution  of  certain  taxes  to  satisfy  a  certain 
judgment.  Upon  a  demurrer  to  the  defendants' 
answer,  a  decree  was  entered  dismissing  the 
writ.  Whereupon  the  plaintiff  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  James  Orant.  for  plaintiff  in  error: 

Demurrer  is  based  on  the  following  provis- 


ions of  the  Iowa  Code  of  1851,  re-enacted  un- 
der the  Code  of  1860: 

"  Public  buildings  owned  by  the  State  or  any 
county,  city,  school  district,  or  other  civil  cor- 
poration, and  any  other  public  propjerty  which 
IS  necessary  and  proper  for  carry ing  out  the 
^neral  purposes  for  wnichany  such  corporation 
18  organizea,  ate  exempt  from  execution.  The 
property  of  a  private  citizen  can.  in  no  case,  be 
levied  upon  to  pay  the  debt  of  a  civil  corpora- 
tion." 

Code  of  1860,  sec.  8374  (1805  of  the  Code  of 
1851). 

"  In  case  no  property  is  found  on  which  to 
lev^,  which  is  not  exempted  except  by  the  last 
section,  a  tax  must  be  levied  as  early  as  practi- 
cable, sufficient  to  pay  off  the  judgment,  with 
interest  and  costs. 

Sec.  8276  (1896,  Code  of  1851). 

"  A  failure  on  the  part  of  the  officer  of  the 
corporation  to  comply  with  the  requirements  of 
the  last  section,  renders  them  personally  respon- 
sible for  the  debt. 

Sec.  8376  (1897,  Code  of  1851). 

Another  cause  of  demurrer  denies  the  posi- 
tion assumed  by  the  defendants: 

That  the  Corporation,  having  the  neoeesair 
use,  for  current  expenses,  debts  to  be  createa, 
etc.,  of  all  the  revenues  which  it  is  authorized 
to  raise  by  the  city  charter,  can  appropriate 
them  for  such  purposes,  and  thus  evade  ue  ef- 
fect of  the  plaintiff's  judgment  and  executions. 

But  the  aefendants  not  only  say  that  they  are 
not  bound  to  levy  and  collect  the  tax  under  the 
execution,  in  excess  of  their  ordinary  power  of 
taxation,  but  that,  if  they  wish  to  use  all  the 
taxes  they  can  levy  under  the  city  charter,  they 
can  create  new  debts  and  apply  their  taxes  to 
these  new  debts. 


us ;  and  note  to  Jaokson  v.  Chew,  26  U.  S.  (12  Wheat.), 
153. 

In  what  imtanet*  United  State*  Court*  do  not  /ol- 
Imeatale  deetsum*. 

United  States  Courts  do  not  follow  decisions  of 
stat«  courts,  as  to  general  principles  of  commercial 
taiw.  Swift  V.  Tyson,  41  U.  S.  (lepet.).  1 ; Carpenter 
V.  Prov.  W.  Ins.  Co., « U.  8.  fl6 Pet.), 495;  Keimsdyk 
V.  Kane,  1  Gall.,  371 ;  Austin  v.  Miller,  5  McLean, 
153;  Robinson  v.  Com.  Ins.  Co.,  3  Sumn-,  220. 

"  The  questions  under  consideration  "  (construc- 
tion of  contract  of  insurance)  are  questions  of  gen- 
eral commercbU  law,  which  is  by  no  means  lo<»l  In 
Its  character,  or  r^rulated  by  any  lo<»l  policy  or 
customs.  •  •  *  we  are  bound  to  Interpret  this 
Instrument  according  to  our  own  opinion  *  *  *; 
and  If  the  result  to  which  we  have  arrived  differs 
from  that  of  these  learned  state  courts,  we  may  re- 
gret it,  but  it  cannot  be  permitted  to  alter  our  Judg- 
ment. Carpenter  v.  Prov.  W.  Ins.  Co,.  41  U.  S.  (1« 
F«t.>,4a6. 

A  state  statute  cannot  deprive  a  citizen  of  another 
State  of  a  right  of  action  on  a  bill  of  exchange  on 
protest  and  notice  of  non-acceptance,  thougb  bill 
bnot  ducwheo  suit  is  brought  InU.  8.  Court  though 
In  the  State  where  the  indorser  sued  resides.  Wat- 
son V.  Thrpley,  Se  U.  8.  (18  How.),  617,  XV.,  610. 

The  general  principles  in  regard  to  bills  of  ex- 
chanoe  as  negotiable  Instruments,  as  to  rights  and 
liabilities  by  commerolal  law,  govern  U.  S.  Courts 
mtber  than  local  state  statutes.  Goodman  v.  Slm- 
onds.  SI  U.  8.,  343. 

It  is  only  declsons  upon  local  queetions,  those 
which  are  peculiar  to  the  several  States,  or  adjudi- 
cations upon  the  meaning  of  the  constitution  or 
statutes  of  a  State  which  the  Federal  Courts  adopt 
as  rule*  for  their  own  Judgments.  Olcott  v.  Su|>er- 
vlsois,  83  U.  8.  (16  Wall.),  m. 

Federal  Courts  must  regard  the  laws  of  the  sev- 
eral States  and  their  construction  by  the  state 
courts,  but  they  are  not  bound  by  the  decisions  of 
those  courts  upon  questlonsof  general  commercial 
Uw.    Oatea  v.  Nat'l  Bk.,  100  U.  S.  (10  Otto),  238. 

Bee8  Wali,. 


The  general  principles  of  commercial  law  have 
also  been  applied  to  bonds,  and  the  Federal  Courts 
held  not  bound  by  state  decisionsin  regard  to  them. 
CromweU  v.  Ckiunty  of  Sao,  96  U.  8.  (6  Otto),  61 ; 
Pine  Drove  v.  Talcott,  88  U.  8. 08  Wall.),  668;  Mur- 
ray V.  Lardner,  69  U.  S.,  UO,  XVII.,  867. 

Federal  Courts  are  governed  in  commercial  and 
maritime  oases  by  the  general  and  not  by  local 
law.  Williams  v.  Suffollc  Ins.  Co.,  2  Sumn.,  270 ; 
Qouoester  Ins.  Co.  v.  Younger,  2  Curt.j322;  Bragg 
V.  Myer,  McAl.,  408 ;  Hut.  8.  Ins.  Co.  v.  The  George, 
Olcott,  89;  Robinson  V.  Com.  I.  s.Co.,2Sumn.,220: 
The  Chusan,  2  Siory,  C.  C,  465. 

Rules  of  decision  established  by  the  Supreme 
Court  for  its  own  government  and  that  of  suoordi- 
nate  courts  are  unaffoctedbyetate  legislation.  Noo- 
nan  v.  Braley,  67  U.  8.  (8  Black),  489,  XVII.,  278. 

Statute  of  a  State  can  have  no  Influence  on  a  ques- 
tion of  set-off  in  a  suit  by  the  government  against 
one  of  its  officers.    V.  8.  v.  Prentice,  6  McLean,  66. 

Federal  Courts  cannot  follow  the  deolsiODS  of  the 
state  courts  upon  the  construction  of  a  state  stat- 
ute, if  so  doing  will  involve  an  infringement  of  the 
Constitution  of  the  United  States.  Rowan  v.  Run- 
nels, 48  U.  8.  (5  How.),  184 ;  B'k  of  Ohio  v.  Knoop, 
67  U.  S.  (16  How.).  888;  Jefferson  Branch  B'k  v.  Skel- 
ly.  86  U.  8.,  436,  XVII.,  173. 

Effect  of  Mass.  Statute  prohibiting  work  on  Sun- 
day on  rights  of  parties  in  a  collision  case,  is  not  a 
question  of  construction,  but  of  its  application,  and 
the  district  court  must  follow  decisions  of  U.Siiu- 
preme  Court,  not  of  state  tribunals.  Sawyer  v.  Oak- 
man,  1  Low.,  184. 

Decisions  of  state  courts  not  resting  upon  con- 
struction of  statutes  of  the  State,  but  asserting  gen- 
eral principles  independent  of  statute,  are  not  ob- 
ligatory upon  U.  S.  Courts  in  similar  cases  arising 
within  the  State.  Town  of  Venice  v.  Murdock,  92 
U.  S.,  484. 

As  to  general  principles  Federal  Court  follows  lis 
own  views.  What  shall  constitute  Jurisdiction  in  a 
court  is  a  general  principle  of  law.  Mohr  v.  Manl- 
erre,  7  Bias.,  419. 
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Sdfbexe  Coubt  oir  the  Uritbd  States. 


Dec.  Tebx, 


On  this  question  there  is  an  apparent  conflict 
in  the  decisions  of  the  Iowa  Supreme  Court. 

Coy  T.  Lyon*,  17  Iowa,  1 ;  PorUr  r.  I%omp- 
ton,  22  Iowa,  891. 

The  opinion  in  17  Iowa  is  correct  law  and, 
being  made  on  general  principles,  would  be 
adopted  by  this  court  even  if  reversed  by  the 
Iowa  Supreme  Court,  because  the  decision  in  17 
Iowa  "  is  one  of  a  general  character  and  not 
arising  under  local  law." 

Prov.  ln»t.for  Saving  v.  Jfow.,  6  Wall.,  611 
(78U.  8.,XVm.,907). 

But  we  shall  be  told  that  the  state  dedsioos 
must  control  this  court.  Not  so,  for  in  the  case 
in  this  court  last  cited,  with  numerous  other 
cases,  and  particularly  the  case  of  Bank  t. 
SkeOy,  1  Black,  448  (68  U.  8.,  XVII.,  177), 
this  court  held:  "  Where  it  is  called  upon  to  in- 
terpret contracts,  though  made  in  the  forms  of 
law  or  by  the  instrumentality  of  the  State's  au- 
thorized functionaries,  in  conformity  with  state 
legislations,  it  does  not  follow  state  decbions. 

Bryan  v.  U.  S.,1  Black,148  (66  U.8.,XVII., 
186);  Von  Hoffman  v.  Quiney,  4  Wall.,  6a6 
(71  U.  8..  XVfll..  408). 

(No  counsel  appeared  in  this  court  for  defend- 
ant in  error.) 

Mr.  Juttiee  S'wayne  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Iowa. 

The  case  as  presented  in  the  record  is  as  fol- 
lows: upon  the  petition  of  the  relator  an  alter- 
native writ  of  vMndamut  was  issued  to  the  de- 
fendants in  error,  wherein  it  was  set  forth  that 
it  had  been  represented  to  the  court  that  the 
relator,  on  the  16th  of  May,  1867,  recovered  a 
Judgment  against  the  City  of  Muscatine  for  the 
sum  of  |67,616i>^,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum,  upon  which  judg- 
ment an  execution  had  been  issued  and  return^ 
"  no  property  found";  that  the  business  of  the 
corporation  was  managed  by  the  Mayor  and 
Aldermen,  whose  duty  it  was  to  cause  its  taxes 
to  be  levied  and  collected,  and  to  provide  for 
the  payment  of  all  judgments  recovered  against 
it;  that  thia  judgment  was  for  interest  on  cer- 
tain bonds  executed  by  the  City  in  1864;  that 
it  was  the  duty  of  the  Mayor  and  Aldermen  to 
provide  for  the  payment  of  the  interest  as  it  fell 
due;  that  it  was  their  duty  to  levy  and  collect 
taxes  and  pay  such  judgments  when  recovered ; 
that  a  demand  had  been  made  on  the  Mayor 
and  Aldermen  to  levy  and  collect  the  taxes 
necessary  to  pay  this  judgment,  interest,  and 
costs;  Uiat  they  had  refused  and  denied  their 
authority  to  do  so ;  that  the  City  has  no  property 
liable  to  execution ;  that  by  the  laws  of  Iowa 
when  the  debt  was  created  and  when  the  judg- 
ment was  recovered,  the  public  property  of  the 
City  and  the  private  property  of  its  citizens 
were  exempt  from  levy  and  sale  to  pay  this  debt 
and  judgment,  but  that  it  was  made  the  duty, 
of  the  Mayor  and  Aldermen,  as  early,  as  prac- 
ticable after  it  was  recovered,  to  levy  a  tax  suf- 
flcienl  to  pay  the  judgment,  with  interest  and 
costs;  that  they  bad  refused  to  perform  that 
duty,  and  that  the  relator  was  without  other 
adequate  remedy  at  law. 

The  Mayor  and  Aldermen  were,  therefore, 
commanded  forthwith  to  levy  a  sufficient  lax 
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on  the  taxable  property  of  the  City — for  the 
year  1867 — to  pay  the  judgment,  interest,  and 
costs,  and  to  pay  them,  or  to  appear  and  show 
cause  why  they  refuse  to  do  so. 
The  defendants  in  their  return  set  forth : 

(1)  A  denial  of  the  duties  allleged  to  rest 
upon  them. 

(2)  That  under  the  laws  of  Iowa  they  are  not 
permitted  to  levy  or  collect  a  tax  exceeding  in 
amount  one  per  cent,  upon  the  taxable  prop- 
erty of  the  City  for  all  purposes  in  any  one  year; 
that  this  amount  has  been  levied  for  the  year 
1867;  that  a  part  of  it  has  been  collected  and  a 
part  is  delinquent;  that  the  entire  amount  col- 
lected has  been  expended  for  thenecessaiy  cur- 
rent and  incidental  expenses  of  the  City,  and 
that  the  entire  amount  levied  and  collected  for 
the  year  1868  will  be  needed  for  the.  same  ptir- 
poses  for  that  year,  and  that  those  expenses  are 
a  paramount  lien  upon  the  fund. 

Other  matters  are  set  forth  in  the  ratam 
which  it  is  not  necessary  particularly  to  men- 
tion. 

The  plaintiffs  demurred  to  the  return.  The 
court  overruled  the  demurrer.  The  plaintiffa 
elected  to  abide  by  it,  and  judgment  was  en- 
tered against  them. 

By  the  Statute  of  Iowa  of  22d  of  January, 
1862,  entitled  "An  Act  to  Amend  the  Charter 
of  the  City  of  Muscatine,"  approved  February 
1,  1851,  it  was  enacted  that  an  assessor  shonld 
be  appointed,  whose  duty  it  should  be  "  to 
make  an  assessment  of  the  property  of  the  City 
subject  to  taxation,  and  upon  whose  assessment 
the  council  may  levy  a  tax  of  not  exceedingone 
per  cent,  upon  the  value  in  any  one  year."  This 
statute  was  in  force  when  the  writ  was  issued 
and  when  the  return  was  made.  If  there  were 
no  other  statutory  provisions  liearing  on  the 
subject  it  would  be  conclusive  in  support  of  the 
judgment  rendered  by  the  court  below. 

The  Code  of  1860,  chapter  110,  title  "  Execu- 
tion," declares  as  follows:  "  Sec.  8274  Pub- 
lic buildinss  owned  by  the  State,  or  any  county, 
city,  school  district,  or  other  civil  corporation, 
and  any  other  public  property  which  is  neceasaty 
and  proper  for  canymg  out  the  general  purpoae 
for  which  any  such  corporation  is  organized, 
are  exempt  from  execution.  The  property  of  a 
private  citizen  can  in  no  case  be  levied  upon  to 
pay  the  debt  of  a  civil  corporation." 

' '  Sec.  3276.  In  case  no  property  is  found 
on  which  to  levy,  or  which  is  not  exempted  by 
the  last  section,  or  if,  after  judgment,  the  cred- 
itor elect  not  to  issue  execution  against  such 
corporation,  he  is  entitled  to  the  amount  of  his 
judgment  and  costs  in  the  ordinary  evidences 
of  indebtedness  issued  by  that  corporation;  and, 
if  the  debtor  corporation  issues  no  scrip  or  evi- 
dence of  debt,  a  tax  must  be  levied  as  early  aa 
practicable,  suQicient  to  pay  off  the  judgment 
with  interest  and  costs." 

"  Sec.  8276.  A  failure  on  the  part  of  the  of- 
ficers of  the  corporation  to  comply  with  the  re- 
quirements of  the  last  section,  renders  them 
personally  responsible  for  the  debt." 

These  regulations  were  contained  in  the  Code 
of  1851,  and  have  been  in  force  ever  since. 
They  were  re-enacted  in  the  Code  of  1860,  and 
have  a  controlling  effect  upon  the  determina- 
tion of  this  case.  The  limitation  in  the  Act  of 
1852,  touching  the  exercise  of  the  power  of  tax- 
ation by  the  City  Coundl,  applies  to  the  ordi- 
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nary  course  of  their  municipal  action.  When- 
ever that  action  is  volunta^,  and  there  is  no 
debt  evidenced  by  a  judgment  against  the  Citjr, 
to  be  provided  for,  one  per  cent,  is  the  maxi- 
mum of  the  tax  they  are  authorized  to  impose. 
But  when  a  judgment  lias  been  recovered,  the 
case  is  within  the  regulations  of  the  Code. 
Thoae  provisions  arethen  brought  into  activity, 
and  operate  with  full  force,  unul  the  judgment, 
interest  and  costs  are  satisfied.  The  limitation 
in  the  Act  of  1852  has  no  application  in  such 
cases,  and  imposes  no  check,  if  larger  taxation 
be  necessary.  The  contingency  is  one  not  con- 
templated, and  not  providM  for  bv  the  Act  of 
1852.  If  the  Legislature  had  intended  to  qualifv 
the  requirement  prescribed  by  the  Code,  it  u 
to  be  presumed  it  would  have  done  so,  in  lan- 
guage as  clear  as  tliat  which  it  has  employed  to 
express  the  duty  to  be  performed.  It  leaves  no 
room  for  doubt  or  construction.  Nothing  can 
be  more  simple  and  direct  than  the  terms  in 
which  the  levv  of  a  sufficient  tax  is  enjoined. 
The  extent  of  the  necessitv  is  the  only  limita- 
tion, express  or  implied,  m  the  Code  of  the 
amount  to  be  levied.  We  cannot  interpolate  a 
restriction  by  importing  it  from  another  Act 
which  has  no  necessary  relation  to  the  class  of 
cases  for  which  the  Code  intended  to  provide. 
When  the  judgment  is  recovered  the  duly  arises, 
and  it  can  be  satisfied  only  by  paying  the  debt, 
interest  and  costs,  in  the  manner  prescribed. 
The  source  whence  the  means  are  to  be  drawn 
is  described,  and  full  power  is  given  to  collect 
them. 

There  is  no  difl3culty  as  to  authority  to  levy 
a  tax  of  the  requisite  amount,  whatever  it  may 
be.  Section  3276  of  the  Code  declares,  that  a 
lailure  on  the  part  of  the  officers  of  the  Cor- 
poration to  perform  the  duty  enjoined,  diall 
render  them  "personally  resoonsible  for  the 
debt." 

In  the  construction  of  a  statute,  what  is  clearly 
implied  is  as  effectual  as  what  is  expressed.  0. 
a.  V.  Babbit.  1  Black,  61  [66  U.  8.,  XVII.. 

The  minutest  details  could  not  have  made 
the  meaning  and  effect  of  these  provisions 
clearer  than  they  are.  The  limitation  in  the  Act 
of  1862  is  confined  to  the  City  of  Muscatine. 
The  regulations  of  the  Code  are  general  in  their 
terms,  and  apply  to  all  the  municipal  corpora- 
tions mentioned  in  section  8274. 

If  these  views  be  not  correct,  the  position  of 
the  judgment  creditor  is  a-  singular  one.  All 
the  corporate  property  of  the  debtor  is  exempt 
by  law  from  execution.  The  tax  of  one  per 
cent,  is  ail  absorbed  by  the  current  expenses  of 
the  debtor.  There  is  neither  a  surplus  nor  the 
proapect  of  a  surplus  which  can  be  applied 
upon  the  judgment.  The  resources  of  the  debt- 
or may  be  ample,  but  there  is  no  means  of  co- 
ercion. The  creditor  is  wholly  dependent  for 
pavment  upon  the  bounty  and  the  option  of  the 
debtor.  Until  the  debtor  chooses  to  pay,  the 
creditor  can  get  nothing.  The  usual  relations 
of  debtor  and  creditor  are  reversed,  and  the 
Judgment,  though  solemnly  rendered,  is  as  bar- 
ren of  results  as  if  it  had  no  existence.  Such 
are  the  effects  which  must  necessarily  follow 
from  the  theory,  if  maintained,  of  the  defend- 
ants in  error.  'Nothing  less  than  the  most  co- 
gent considerations  could  bring  us  to  the  con- 
clusion that  it  was  the  intention  of  the  law  mak- 
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ing  power  of  so  enlightened  a  State  to  produce, 
by  its  action,  such  a  condition  of  things  in  its 
jurisprudence. 

The  writ  of  mandamui  is  the  appropriate  rem- 
edy, and  the  relator  is  entitled  to  the  benefit  of  it. 

There  are  several  adjudications  of  the  high- 
est court  of  the  State  more  or  less  adverse  to  the 
views  we  have  expressed.  We  do  not  deem  it 
necessary  more  particularly  to  advert  to  them. 
Entertaining  the  highest  respect  for  those  by 
whom  they  were  made,  we  have  yet  been  un- 
able to  concur  in  the  conclusions  which  they  an- 
nounce. It  is  alike  the  duty  of  that  court  and 
of  this  to  decide  the  questions  Involved  in  this 
class  of  cases,  as  in  all  others,  when  presented 
for  decision.  This  duty  carries  with  it  invest!- 
ration,  reflection  and  the  exercise  of  ludgment 
It  cannot  be  performed  on  our  part,  by  blindly 
following  the  footsteps  of  others  and  substitu- 
ing  their  judgment  for  our  own. 

Were  we  to  accept  such  a  solution  we  should 
abdicate  the  performance  of  a  solemn  duty,  be- 
tray a  sacred  trust  committed  to  our  charge, 
and  defeat  the  wise  and  provident  policy  of 
the  Constitution  which  called  this  court  into  ex- 
istence. 

The  defendants  in  error  have  not  submitted 
any  brief  or  argument.  We  have  had  no  aa- 
sistance  from  them  in  this  way.  But  it  has  been 
suggested  in  their  behalf  that  we  are  concluded 
bv  the  more  limited  interpretation  of  the  pro- 
visions of  the  Code  which  have  been  given  to 
them  by  the  Supreme  Court  of  the  State. 

To  this  we  think  there  are  several  answers: 

I.  In  all  Uie  cases  brought  here  under  the 
25th  section  of  the  Judiciary  Act  this  court  has 
never  hesitated  to  determine  for  itself  the  con- 
struction and  effect  of  any  statute  of  a  State, 
brought  under  review,  without  reference  to 
the  previous  adjudications  of  the  highest  court 
of  the  State  upon  the  subject.  In  the  opin- 
ion delivered  In  the  case  of  the  Jefferenon 
Branch  of  the  State  Bank  of  Ohio  v.  SkeUg, 
1  Black,  486  [66  U.  S.,  XVlI..  178],  it  was 
well  asked  of  what  value  would  the  appellate 
power  of  this  court  be  to  the  party  aggrieved, 
if  such  were  not  the  rule.  In  that  case  and  in 
all  the  other  cases  brought  here,  involving  the 
same  (question,  an  Act  of  the  Legislature  of 
Ohio  was  pronounced  invalid  and  the  judg- 
ments of  the  Supreme  Court  of  the  State  were 
reversed.  Cases  may  be  brought  here  from  the 
circuit  court  of  such  a  character  that  it  is  nec- 
essary to  the  right  administration  of  justice  that 
we  should  proceed  upon  the  same  principle  in  de- 
ciding them.  Indeed,  questions  which  are  iden- 
tical, may  be  brought  here  in  both  ways.  Under 
such  circumstances  it  will  hardly  l>e  insisted 
that  state  adjudications  are  to  control  in  one 
case  and  not  in  the  other.  Our  duty  depends 
upon  the  questions  involved,  and  not  upon  the 
channel  through  which  the  case  comes  before 
us.  Where  the  settled  decisions  in  relation  to 
a  statute,  local  in  its  character,  have  become 
rules  of  property,  these  remarks  have  no  appli- 
cation. In  such  cases  this  court  will,  as  it  al- 
wa3rs  has  done,  follow  such  adjudications.  The 
cases  of  a  different  character,  involving  stale 
statutes,  in  which  the  adjudications  of  the  courts 
of  the  States  in  relation  to  them  have  been  de- 
parted from  by  this  court,  extend  in  an  unbroken 
series  from  an  early  period  after  its  organiza- 
tion to  the  present. 
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II.  It  U  set  forth  in  the  writ  that  the  judg- 
ment was  recovered  upon  bonds  issued  by  the 
City  in  1854.  This  not  beinz  denied  by  the  re- 
turn, according  to  the  settled  law  of  pleading, 
is  admitted.  The  Act  of  1852  and  the  provu- 
ions  of  the  Code  were  in  force  at  that  time,  and 
entered  into  and  formed  a  part  of  the  contract 
of  the  parties.  They  prescribed  one  of  the 
remedies  to  which  the  bond  holders  were  enti- 
tled in  the  event  of  default  by  the  City.  It  has 
been  uniformly  held  by  this  court  that  such 
remedies  are  within  the  protection  of  the  Con- 
stitution of  the  United  States,  and  that  any 
state  law  which  substantially  impairs  them  u 
as  much  prohibited  by  that  instrument  as  le^- 
lation  which  impairs  otherwise  the  obligation 
of  the  contract.  Branson  v.  Kimie,  1  How., 
Sn iMeOrcu^een  v.  Hayward,  2  How.,  608.  If 
the  remedy  be  taken  away  the  contract  is  in 
effect  annulled.  Nothing  is  left  of  it,  of  any 
value  to  the  party  whose  rights  are  thus  in- 
vaded. This  subject  was  fully  considered  in 
Von  Hoffman  v.  The  OUy  of  Quiney,  4  Wall., 
685  [71  U.  8..  XVIII.,  403].  It  was  there  held 
that  laws  for  the  collection  of  the  requisite 
taxes,  existing  when  the  bonds  were  issued, 
subsequently  repealed,  still  subsisted  for  the 
purposes  of  the  contract,  and  that  a  writ  of 
mandamus  might  issue  from  the  circuit  court 
to  enforce  them.  Here  the  remedy  is  taken 
away;  not  by  a  subsequent  lepeal,  but  by  sub- 
sequent jucuciai  decisions.  The  effect  upon 
the  contract  is  the  same  as  if  the  provisions 
of  the  Code  had  been  repealed.  This  court 
construes  all  contracts  brought  before  it  for 
consideration,  and  in  doing  so  its  action  is  in- 
dependent of  that  of  the  state  courts,  which 
may  have  exercised  their  judgment  upon  the 
same  subject.  Sw^  t.  Tyson,  16  Pet.,  19. 
This  is  one  of  the  functions  we  are  called  upon 
to  perform  in  this  case.  The  fact  that  one  of 
the  elements  in  the  case  is  a  statute  of  the  State 
does  not  affect  the  legal  result.  Jefferson  Br. 
St.  Bk.  V.  SkeUy,  1  Black,  436  [66  U.  8..  XVII., 
173].  We  are  of  the  opinion  that  under  the 
statutes  of  Iowa,  in  force  when  the  contract 
was  made,  the  relator  is  entitled  to  the  remedy 
he  asks,  and  that  this  right  can  jio  more  be 
taken  away  by  subsequent  judicial  decisions 
than  by  subsequent  legislation.  It  is  as  much 
within  the  sphere  of  our  power  and  duties  to 
protect  the  contract  from  the  former  as  from  the 
latter,  and  we  are  no  more  concluded  by  one 
than  the  other.  We  cannot  in  any  other  way 
give  effect  to  the  contract  of  the  parties  as  we 
understand  it.  This  contract  was  entered  into 
in  1854.  The  earliest  of  the  adjudications  to 
which  we  have  referred  was  made  in  1b62.  If 
the  construction  ultimately  given  to  the  statute 
had  preceded  the  issuing  of  the  bonds,  and  be- 
come the  settled  law  of  the  State  before  that 
time,  the  case,  as  regards  this  point,  would  have 
presented  a  different  aspect. 

3.  The  case  involves  the  process  of  the  courts 
of  the  United  States.  It  is  peculiarly  the  prov- 
ince of  this  court  to  deciae  all  questions  re- 
lating to  that  subject.  Biggs  v.  Johnson  Co.,  6 
Wair,  166  [78  U.  8..  XVIII.,  768]. 

The  judgment  is  reversed  and  the  cause  will  be 
remanded  to  the  court  below,  with  instructions  to 
sustain  the  demurrer,  and  to  proceed  ineonform- 
ity  with  this  opinion. 
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Mr.  Justice  Hiller,  dissenting: 

In  the  case  of  Leffingwell  v.  Warren,  2  Black, 
599  [67  U.  8.,  XVll.,  281],  this  court,  speak- 
ing by  my  learned  brother  who  lias  just  read 
its  opinion,  declared  that  "  The  constructioo 
given  to  a  state  statute  by  the  highest  judidal 
tribunal  of  such  State,  is  regarded  as  a  part  of 
the  statute,  and  is  as  binding  upon  the  courts  of 
the  United  States  as  the  text:"  and  it  was  fur- 
ther said  that  "  if  the  highest  judicial  tribanal 
of  a  State  adopt  new  views  as  to  the  proper 
construction  of  such  a  statute  and  reverse  iti 
former  decision,  this  court  will  follow  thelateM 
settled  adjudications."  This  was  announced  at 
the  doctrine  of  this  court  on  a  full  review  of 
numerous  reported  cases. 

When  at  the  succeeding  term  of  the  court 
the  first  of  a  series  of  suits  based  on  bonds  is- 
sued by  municipalities  in  Iowa  came  before  at, 
it  was  found  that  such  bonds  could  not  be 
sustained  consistently  with  that  doctrine.  Ac- 
cordingly the  court,  by  the  same  learned  mem- 
ber, in  the  case  of  Oelpeke  v.  Dubuque,  1  Wall, 
175  [68  U.  8.,  XVII.,  520],  deUvered  its  opin- 
ion declaring  that,  in  cases  of  contracts,  it 
would  not  follow  the  latter  decisions  of  the 
state  courts  construing  their  own  constitutioD 
where  the  consequence  would  be  to  declare 
such  contracts  void,  if  there  had  been  prior  At- 
cisions  ttiat  they  were  valid.  And  as  late  at  the 
last  term,  in  the  case  of  Lee  County  v.  Bogtrt 
\ante,  160],  the  court,  speaking  by  Mr.  JusUte 
Nelson,  <ustinctly  recognizes  the  existence  of 
those  prior  decisions  of  the  state  courts,  under 
which  the  bonds  were  taken  by  the  holders,  at 
the  ground  on  which  the  subsequent  decisMiw 
of  the  same  court  are  disregarded. 

The  opinion  of  the  court  m  the  present  case, 
delivered  by  the  same  learned  judge  who,  on 
its  behalf,  in  Lefflngwea  v.  Warren,  declared 
that  this  court  would  follow  the  latest  aettted 
adjudication  of  the  slate  courts,  and  in  Odpdu 
v.  Dubuque  only  claimed  to  modify  that  doc- 
trine so  far  as  to  hold  contracts  valid  which  had 
the  support  of  some  prior  decisions  of  the  state 
courts,  now  holds,  in  a  matter  which  does  not 
involve  the  validity  of  contracts,  but  a  con- 
struction of  state  statutes  on  the  amount  of  tax 
which  may  be  levied  under  them,  that  the  re- 
peated decisions  of  the  stale  courts  on  that  sub- 
ject, in  which  courts  there  have  never  been  any 
contrary  decisions,  will  be  disregarded  entirely, 
and  that  this  court  will  give  to  such  statutes  a 
construction  directly  opposed  to  that  by  whidi 
the  state  courts  are  governed. 

It  is  an  entire  ana  unqualified  overthrow  of 
the  rule  imposed  by  Congress  and  uniformly 
acted  on  by  this  court  up  to  the  year  1868,  that 
the  decisions'  of  the  state  courts  must  govern 
this  court  in  the  construction  of  state  statutes. 

There  is  not  here  even  the  excuse  that  the 
decisions  concern  the  validity  of  a  contract,  for 
the  contract  is  admitted,  and  the  bond  holder 
has  liis  judgment  in  the  circuit  court  based  oo 
the  contract. 

But  it  relates  to  the  auestion  of  what  Uxet 
are  authorized  to  be  levied  by  state  statutes;  a 
question  it  would  seem  of  all  others  most  prop« 
to  be  determined  by  the  state  courts. 

Nor  is  there  any  pretense  tliat  the  statute  as 
construed  by  the  state  court  impairs  the  oUi- 
gation  of  a  contract,  because  the  limitation  o( 
the  amount  of  taxes  which  might  be  levied  tgr 
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ihe  City  of  Muscatine  ezuted  long  before  the 
bonds  were  issued  which  are  sougnt  to  be  en- 
forced by  this  proceeding,  and  this  limitation 
was  a  iMUt  of  the  very  statute  under  which 
those  bonds  were  claimeid  to  be  issued,  namely; 
the  charter  of  the  City  of  Muscatine.  It  was 
under  this  very  cliarter,  with  this  express  limi- 
tation of  the  taxing,  power,  that  this  court  held 
these  bonds  to  be  vuid.  Meyer  y.  Mu»eatine, 
1  Wall..  884  [68  U.  S..  XVII..  664]. 

The  provision  of  the  Code  of  1851,  wUch  re- 
quired the  oflScers  of  municipalities  to  levy  the 
taxes  necessary  to  pay  judgments  against  tliem. 
was  in  existence  when  the  charter  of  Muscatine 
was  created,  which  limited  the  taxing  power 
of  its  authorities  to  one  per  cent,  per  annum. 
The  later  law  must  repeal  the  former  if  they 
are  inconsistent.  But  ihey  are  not  so.  It  is  only 
necessary  to  hold  that  persons  giving  credit  to 
the  City,  with  a  knowledge  of  this  limit  to  its 
taxing  powers,  must  do  so  on  the  condition  of 
waitins  tintil  that  amount  of  tax  will  pay  them, 
or  untu  the  Legislature  shall  remove  the  re- 
striction ;  and  that  within  that  limit  the  Code 
gives  them  a  right  to  compel  the  exercise  of  the 
taxing  power  to  pay  the  debt  so  created.  Such 
has  been  the  reasonable  construction  given  to 
the  Code  by  the  courts  of  Iowa  for  many  years 
and  by  the  Circuit  Court  of  the  United  States 
for  that  district  for  several  years  past,  and 
never  contradicted  by  any  court  until  the  piee- 
enttime. 

These  frequent  dissents  in  this  class  of  sub- 
jects are  as  distasteful  to  me  as  they  can  be  to 
anyone  else.  But  when  I  am  compelled,  as  I 
was  last  spring,  by  the  decisions  of  this  court, 
to  enter  an  order  to  commit  to  jail  at  one  time 
over  a  hundred  of  the  best  citizens  of  Iowa,  for 
obeying  as  they  thought  their  oath  of  office  re- 
quired them  to  do,  an  injunction  issued  by  a 
competent  court  of  their  own  State,  founded, 
as  these  ^ntlemen  conscientiously  believed,  on 
the  true  interpretation  of  their  own  statute,  an 
injunction  which,  in  my  own  private  judgment, 
they  were  legally  bound  to  obe^,  I  must  be  ex- 
cused if.  when  sitting  here,  I  give  expression  to 
convictions  which  my  duty  compels  me  to  dis- 
regard in  the  circuit  court. 

I  am  authorized  to  say  that  the  Oltitf  Juttiee 
concurs  in  this  opinion. 

Cited-9  Wall.,  414 ;  18  Wall.,  82 :  19  Wall.,  678 :  94 
U.8.,042;  08 U.S., 397;  99U.S.ffi8;  100 U.S..  532: 
108  n. »..  484 :  107  U.  S.,  84, 641 ;  10  Bank.  Reff.. 228;  2 
Abb.,  U.  S.,  eO ,  1  Wood,  444  ;  2Wood.  641 ;  1  I>ill.,186, 
laS:  628,S68;2  DUl.,  536,  358 :  6  Dill., 286, 328 ;  IHo- 
Cnury,  910:1  Flipp.,  130  ;  9  Kan.,  698;  36  Am.  Bep., 
647  (HON.  7.,  447>:  86  N.J.  L..  276;  26  Wis.,  104. 


[No.  495.] 
Argued  Nor>.  SO.  1869.      Decided  Jan  H,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

Each  of  these  cases  was  begun  by  writ  of 
mandamue  in  the  court  below,  and  the  subse- 
quent proceedings  therein  were  in  each  case  the 
same  as  in  the  preceding  case  of  Butz  v.  Jtveen- 
tine.  The  same  arguments  of  counsel  were 
presentedin  these  cases  as  in  the  former  one, 
to  which  reference  is  made  for  an  abstract  of 
the  same. 

Mr.  James  Onuat.  for  plaintifb  in  error. 

No  counsel  appeared  in  this  court  for  de- 
fendant in  error. 

Mr.  Jttttiee  Swayne  delivered  the  opinion  of 
the  court: 

Upon  examination,  these  cases  are  found  to 
be  substantially  the  same  with  the  case  of  The 
UnUed  StatM,  on  the  relation  of  Thomas  Butz,  v. 
The  Gity  ofMuteatine  [anU. ,  490J,  No  93,  here- 
tofore, decided  by  this  court  at  the  present 
term.  Our  opinion  is  the  same  as  in  that  case. 
The  judgment  in  each  of  these  cases  is,  there- 
fore, reversed,  and  the  cause  remanded  to  the 
court  below  for  further  proceedings,  in  confor- 
mity to  the  views  of  this  court,  as  expressed  in 
the  case  referred  to. 


UNITED  STATES,  ex  rd.  Henbt  Amy,  Plff- 
in  E/rr., 

V. 

THE  MAYOR  AND  ALDERMAN  OF  THE 
CITY  OF  BURLINGTON; 

AND 

UNITED    STATES,    ex   rel.    Edward    H. 
Lkahkeo,  Plff.  in  Mrr., 

D. 

SAME. 

Butz  V.  Muscatine,  ante.,  490,  foUowed. 

These  cases  are  the  same  substantially  oa  Butz  t. 
Xuscstlne,   ante.,  490,  and  are  decided  tbe  same 
way. 
BeeSWAU.. 


THE  HOME  OF  THE  FRIENDLESS,  Plff- 
in  Err., 

V. 

EDWARD  8.  ROUSE,  Collector  of  the  Rev- 
enue of  St.  Louis  County,  Missouri. 
(Bee  S.  C  8  WaU.,  4S(M39.) 

(Haute  in  charter  exempting  from  taxation  i»  a 
contract — tax  impairt  its  obligation — consider- 
ation— State  may  exempt  from  taxation. 

The  clause  In  the  charter  (or  tbe  Home  of  the 
Friendless,  that "  The  property  of  tbe  Corporation 
shall  be  exempt  from  taxation,"  Is  a  oontraot  be- 
tween tbe  State  and  the  corporators. 

Any  attempt  by  the  State  to  tax  tbe  property  Im- 
pairs the  obligation  of  the  oontraot,  and  cannot  be 
allowed. 

A  consideration  is  not  necessary  in  order  to  up- 
bold  the  contract.  It  is  as  much  the  duty  of  the 
court  to  uphold  and  sustain  it  as  if  it  were  a  oon- 
traot between  private  persons. 

A  State  may,  by  contract  based  on  a  considera- 
tion, exempt  the  property  of  an  individual  or  cor- 
poration from  taxation,  either  for  a  specified  period 
or  permanently. 

[No.  83.] 
Argued  Not.  S3,  1869.     Decided  Dee.  10,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
A  petition  in  this  case  was  filed  in  the  Circuit 
Court  of  St.  Louis  County,  State  of  Missouri, 
by  the  plaintiff  in  error,  praying  that  the  de- 
fendant, a  collector  of  revenue,  be  enjoined 
from  collecting  certain  taxes.  The  charter  of 
the  plaintiff  corporation  contained  the  pro- 
vision that  "  All  property  of  said  Corporation 
shall  be  exempt  from  taxation,  and  the  6th,  7th 


Note.— WTiot  latm  are  void  a»  impairing  the  obHoa- 
tion  of  eontrocbt.  Vented  rlghlt ;  einutiliUionatitv  of 
latm,  in-  of  reveal,  or  TfuxUflcatUm  of  aUitxUe.  See  note 
to  Bletoher  v.  Peck,  10  U.  B.  (6  CranchJ,  87. 
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and  8th  sections  of  the  Ist  article  of  the  Act 
ooncernin;;  corporations,  approved  March  19, 
1845,  shall  not  apply  to  this  Corporation."  The 
preamble  to  said  charter  also  ezpresselv  stated 
that  it  was  granted  "for  the  purpose  of  encour- 
aging; said  undertaking  and  enabling  the  party 
to  engage  therein,  more  fully  and  eflectuaJly  to 
accomplish  their  laudable  purpoae,"  to  afford 
relief  to  destitute  and  sulfenng  females." 

The  said  charter  was  granted  by  a  public 
Act  of  Missouri,  approved  Feb.  8,  1863.  The 
Constitution  of  Missouri,  adopted  in  1866,  pro- 
hibited the  Legislature  from  entering  into  a 
contract  which  should  exempt  the  property  of 
an  individual  from  taxation. 

A  decree  having  been  entered  in  favor  of  the 
plaintiff  for  a  perpetual  injunction,  the  defend- 
ants sued  out  a  writ  of  error  to  the  Supreme 
Court  of  Missouri.  Tliat  court  entered  judg- 
ment reversing  the  decree  and  dismissing  the 
petition.  Thereupon  the  plaintiff  suea  out 
this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Me»»n.  B.  R.Ciirti«,and£r.  HUehcoek.  for 
plaintiff  in  error: 

L  The  charter  contains,  not  only  an  explicit 
promise  on  the  part  of  the  State,  that  whatever 
property  should  be  owned  by  this  charitv 
should  not  be  taxed,  but  what  is  very  unusual, 
if  not  unprecedented,  it  contains  an  assurance 
Uiat  the  legislative  power  should  not  there- 
after be  used  to  interfere  with  this  franchise. 

The  1st  section  of  the  charter  contains  these 
words:  "All  property  of  said  Corporation  shall 
be  exempt  from  taxation ;  and  the  6th,  7th  and 
8th  sections  of  the  Ist  article  of  the  Act  Con- 
cerning Corporations,  approved  March  19, 1845, 
shall  not  applv  to  this  Corporation."  The  7th 
section  thus  referred  to  provided  that  the  charter 
of  every  corporation  that  shall  thereafter  be 
granted  by  the  Legislature,  should  be  subject 
to  alteration,  suspension  and  repeal  at  the  dis- 
cretion of  the  Le^slature;  and  that  discretion- 
ary authority,  it  is  declared,  shall  not  exist  as 
to  this  Corporation. 

II.  The  charter  in  express  terms,  hold  out  to 
the  benevolent  persons  to  whom  it  is  addressed, 
that  if  they  will  take  upon  themselves  the  bur- 
den of  organizing  this  Corporation,  of  making 
themselves  and  soliciting  from  others,  dona- 
tions and  grants,  and  of  administering  its 
affairs,  for  the  relief  of  the  suffering  female 
poor  of  the  City  of  St.  Louis,  the  funds  thus 
obtained,  devoted  and  held,  shall  not  be  dimin- 
ished by  taxation. 

III.  There  was  no  provision  then  existing  in 
the  Constitution  of  the  State,  restraining  the 
Legislature  from  entering  into  such  a  contract; 
and  the  qualitied  prohibition  contained  in  the 
present  Constitution  shows,  if  it  were  necessary 
that  its  absence  left  the  Legislature  free  to  act 
in  the  manner,  it  did  act. 

lY.  That  the  Legislature  had  power  to  make 
this  contract,  and  that  when  made  and  ac- 
cepted it  became  one  of  the  franchises  of  this 
Corporation  of  which  it  could  not  be  deprived, 
is  too  well  settled  to  require  a  citation  of  numer- 
ous autlioritles.  They  are  collected  in  Cooley, 
Coa  Lim.,  270. 

V.  To  suppose  that  any  consideration  beyond 
the  public  objects  for  which  this  Corporation 
was  created  was  necessary  as  a  t>asis  of  a  con- 
tract, is  a  mistake.    The  consideration  is  found 
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in  the  nature  of  those  objects,  the  acceptjuice 
of  the  charter  and  the  consequent  implied  un- 
dertaking to  use  its  franchises  in  the  way  and 
for  the  purposes  in  which  thev  were  granted. 

This  has  been  the  settled  law  of  this  court 
since  the  case  of  Dartmouti  OoU.  v.  Woodturi, 
4  Wheat.,  518. 

See  op.  of  Mr.  Justice  Davis  in  TV  Btnn- 
hamton  Bridge,  8  Wall..  78(70  U.  S.,  XVUI., 
142);  Bank  v.  Skel^,  1  Black,  436  (66  C.  &, 
XVIL,  173). 

The  case  of  the  Univernty  seems  not  distin- 
guishable from  the  other  case. 

Itesuri.  BI.  BUtir  and  F.  A.  Dick,  for  de- 
fendant in  error: 

I.  The  Legislature  in  1853,  for  the  mere  oon- 
sideration  that  this  Institution  should  be  estab- 
lished, with  no  obligations  or  duties  imposed 
upon  it,  had  no  power  to  promise  that  the  State 
of  Missouri  should  never  have  the  le^  author- 
ity to  impose  a  tax  upon  any  property  which 
the  Seminary  might  acquire,  and  at  the  same 
time  confer  upon  it  power  to  acquire  an  un- 
limited amount  of  property.  The  State  may 
accept  a  bonus  in  place  of  a  tax.  or  may  fix 
upon  a  given  rate  of  taxation,  and  thus,  for  a 
consideration,  bargain  away  the  power  to  levy 
taxes  in  the  usual  way.  But  this  charter  makes 
no  such  contract. 

Sector  of  Christ  Church  v.  PhOa.  Co.,  M 
How.,  800  (65  U.  8.,  XVL,  602):  Ihrsbfterian 
Church  V.  OUyofN.  T.,  5  Cow..  542,  cited  in  10 
How..  585;  Bast  Hartford  v.  Hartford  Bridgs 
Co.,  10  How.,  511;  Commonwealth  v.  Bird,  12 
Mass.,  44a,  cited  in  24  How.,  800;  JSfc.  v.  BS- 
lin^s,  4  Pet.,  561. 

II.  The  Legislature  has  not,  by  said  Acts  of 
1853  and  1857,aeclared  ite  intention  to  bind  tbe 
State  never  to  impose  any  such  tax.  The  lan- 
guage used  does  not  expressly  say  that  the  State 
forever  is  to  be  bound,  and  the  law  will  not 
imply  such  meaning. 

C.  B.  Bridge  v.  Warren  Bridge,  11  Pet..  430; 
Op.  by  Taney,  Ch.  J.,  p.  626;  Op.  by  Stoiy, 
J.,  p.  683;  Actor  of  Christ  Church  v.  Pkila. 
(supra);  Bk.  v.  BUhngs  (supra);  Butler  v.  Pa., 
lOHow.,  402. 

III.  The  rule  of  construction  applicable  lo 
laws  relied  upon  as  contracts,  grantiuz  to  cor- 
porations special  advantages  to  tbe  detrimrst 
of  the  public  is,  that  they  shall  be  construed 
strictly  against  the  corporation. 

C.  B.  Brieve  v.  Warren  Bridge,  11  Pet,,  4S0: 
Bk.  V.  BiUings  {nipra);  Bei^  v.  Knotrits. 
4  Pet.,  152:  The  Binghamton  Bridge,  3  Wall, 
61  (70  U.  S.,  XVHL,  137). 

IV.  There  is  no  consideration  stated  in  the 
law  for  the  release  from  taxation.  The  estab- 
lishment oi  this  Institution  by  the  tnistees  was 
the  consideration  which  made  the  grant  of  the 
charter  binding  upon  tbe  State,  and  the  con- 
tract to  lliat  extent  is  beyond  the  control  of  the 
Stale,  as  a  contracting  (wrty.  BaiJc  v.  BUlings. 
4  Pet.,  662. 

But  tbe  exemption  from  taxation  was  a  mere 
gratuity,  intended  to  last  during  the  pleasure 
of  the  State.  Phaleny.  Va.,  8  How.,  163;  fit. 
v.  Okely,  4  Wheat.,  285;  AspinvKM  v.  Bavim 
Co.,  22  How.,  364  (63  U.  S.,  XVL,  296). 

The  Legislature  of  1858  omitted  to  provide 
for  any  advantage  in  the  future  to  the  Slate; 
which  should  be  commenstirate  with  the  gRaMr 
and  growing  advantage  to  the  Institution  whiek 
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would  accrue  from  the  increase  of  taxes  ap- 
propriated to  its  use,  with  the  increase  of  its 
property.  The  law  shields  it  from  rendering 
any  accoant  of  the  amount  of  public  funds  thus 
devoted  to  its  use,  and  authorizes  an  unlimited 
increase. 

This  omission  of  the  Legislature,  as  the 
agent  of  the  State,  to  provide  for  any  com- 
mensurate adrantage  to  the  State,  or  for  any 
check  upon  the  Institution,  is  fatal  to  the  in- 
strument as  a  contract.  For  it  will  not  be  held 
that  the  Legislature  could  have  intended  any 
such  arrangement  to  have  been  perpetual  and 
obligatory  as  a  contract  upon  the  people;  and 
if  such  was  its  intention,  it  had  no  such  legal 
power  as  an  agent. 

Hanky.  Billings(»iipra)\  C/iritt Churchy. Phila. 
(lupra);  Bank  v.  Knoop,  16  How., 378;  On*,  v. 
Bird,  12  Mass.,  442;  12  Harris,  232;  Breatter  v. 
Bough,  10  N.  H.,  139;  People  v.  R(/p«r,  35  N.Y. , 
629:  MoU  v.  Pa.  iJ.  Jl ,  30  Pa. ,  9 ;  Com.  y.  EaiUm 
Bank.  10  Pa.,  442;  Gardner  y.  State,  1  Zab., 
557. 

V.  Retrospective  laws,  devesting  rights  not 
secured  by  contract  may  be  passed  oy  States. 

SatterUe  v.  liatthewion,  2  Pet.,  413;  R.  R. 
V.  yetbil,  10  How.,  401;  Watacm  v.  Mercer,  8 
Pet.,  110. 

Mr.  Jtutiee  Davla  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Missouri.  It  appears  that  the 
plainUff  in  error,  a  Corporation  created  by  the 
L^islature  of  Missouri,  commenced  a  suit  on 
the  equity  side  of  the  Circuit  Court  of  St. 
Louis  County,  to  restrain  the  defendant,  who 
was  Collector  of  the  Revenue  for  the  County, 
from  collecting  the  taxe?  on  two  parcels  of  real 
estate  of  which  it  was  the  owner  at  the  time  of 
the  assessment,  on  the  ground  that  the  taxes 
were  illegally  assessed,  Mcause  all  its  property 
by  its  Act  of  Incorporation,  was  expressly  ex- 
empted from  taxation  at  all  times.  The  de- 
fendant interposed  a  demurrer,  which  was 
overruled  and  the  judgment  on  the  demurrer 
made  final.  The  cause  was  removed  to  the 
Supreme  Court  of  the  State,  and  resulted  in  the 
reversal  of  the  judgment  of  the  lower  court  and 
the  dismissal  of  the  bill  of  petition. 

The  case  is  relieved  of  all  difficulty  on  the 
question  of  the  jurisdiction  of  this  court,  as 
the  Supreme  Court  of  Missouri  certify,  as  a 
part  of  the  record,  that  in  the  determination  of 
the  suit  there  is,  necessarily,  drawn  in  question 
the  construction  of  that  clause  of  the  Cfonstitu- 
tion  of  the  United  States  which  prohibits  a 
State  from  passing  a  law  impairing  the  obliga- 
tion of  a  contract,  and  that  the  decision  was 
against  the  right  claimed  by  the  plaintiff  in  er- 
ror, and  was  necessary  to  the  adjudication  of 
the  cause.  The  important  question  raised  by 
the  record  is:  whether  the  State  of  Missouri 
contracted  with  the  plaintiff  in  error  not  to  tax 
its  property.  If  he  did  so  contract,  it  is  undis- 
puted that  the  assumed  legislation,  under  the 
authority  of  which  the  properly  in  controversy 
was  taxra,  impaired  the  obligation  of  this  con- 
tract. 

The  object  for  which  the  Home  of  the 
Friendless  was  incorporated  was  to  enable  those 
persons  of  the  female  8ex,who  were  desirous  of 
establishing  a  charitable  institution  in  St.  Louis 
8eet>  Wall. 


for  the  relief  of  destitute  and  suffering  females, 
to  carry  out  their  laudable  undertaking. 

It  can  readily  be  seen  that  a  charity  of  this 
kind  would  be  a  great  benefit  to  the  people  of 
St.  Louis,  and  that  the  Legislature  of  the  State 
would  naturally  be  desirous  of  using  all  proper 
means  to  promote  it.  The  purposes  to  be  at- 
tained by  such  a  chari^  are  tismdly  beyond  the 
ability  of  individual  effort,  and  require  an  as- 
sociation of  persons  who  will  themselves  con- 
tribute pecuniary  aid,  and  are  willing  to  be-  - 
come  solicitors  for  the  contributions  of  others. 
Usually  the  initiation  of  such  an  enterprise  is 
in  the  hands  of  a  few  persons  who  need  to  be 
clothed  with  more  than  ordinary  powers  in 
order  to  obtain  the  successful  co-operation  of 
others.  la  no  way  could  this  co  operation  be 
belter  secured  than  by  conferring  on  the  cor- 
porators ihe  authority  to  say  to  the  benevolent 
people  of  St.  Louis,  that  their  donations  in 
money  or  lands,  for  the  relief  of  the  suffering 
female  poor  of  the  city,  would  be  held  by  the 
Institution  undiminished  by  taxation. 

It  was  doubtless  under  the  influence  of  these 
considerations,  and  because  every  government 
wishes  to  encourage  benevolent  enterprises,that 
the  Legislature  granted  the  charter  for  the 
Home  of  the  Friendless,  and  said  to  the  chari- 
table persons  engaged  in  this  business,  that  if 
they  would  organize  the  society  and  conduct 
its  affairs,  would  give  themselves  and  solicit 
others  to  give  for  the  common  purpose,  "  that 
the  property  of  the  corporation  shall  be  exempt 
from  taxation."  This  charter  is  a  contract  be- 
tween the  State  of  Missouri  and  the  corporators 
that  the  (tropertv  given  for  the  charitable  uses 
specified  in  it,  shall,  so  long  as  it  is  apphod  to 
these  uses,  be  exempted  from  taxation.  It  fol- 
lows, that  any  attempt  to  tax  it  impairs  the  ob- 
ligation of  the  contract.  It  is  proper  to  ob- 
serve, that  the  immunity  from  taxation  does  not 
attach  to  the  proprty  after  the  corporation  has 
parted  with  it,  out  is  operative  on  it  while 
owned  by  the  corporation,  and  devoted  to  the 
uses  for  which  it  was  originally  given. 

It  is  objected  that  there  is  no  consideration 
stated  in  the  Act  for  the  release  from  taxation, 
which  is  claimed  is  necessary  in  order  to  uphold 
the  contract.  But  this  is  a  mistaken  view  of 
the  law  on  this  subject. 

There  is  no  necessity  of  looking  for  the  consid- 
eration for  a  legislative  contract  outside  of  the 
objects  for  which  the  corporation  was  created. 
These  objects  were  deemed  by  the  Legislature 
to  be  beneficial  to  the  community,  and  this 
benefit  constitutes  the  consideration  for  the  con- 
tract, and  no  other  is  required  to  support  it. 
This  has  been  the  well  settled  doctrine  of  this 
court  on  this  subject  since  the  case  of  Dart- 
mouth  College  y.  Woodward,  4  Wheal.,  519. 

It  is  contended  that  the  rules  of  construction 
applicable  to  legislative  contracts  are  more 
stringent  than  those  which  are  applied  to  con- 
tracts between  natural  persons,  and  that,  ap- 
plying these  rules  to  this  contract,  it  cannot  be 
sustained  as  a  perpetual  exemption  from  taxa- 
tion. 

It  is  true  that  legislative  contracts  are  to  be 
construed  most  favorable  to  the  State  if  on  a 
fair  consideration  to  be  given  the  charter,  any 
reasonable  doubts  arise  as  to  their  proper  in- 
terpretation ;  but,  as  every  contract  is  to  be  con- 
strued to  accomplish  the  intention  of  the  par- 
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ties  to  it,  if  there  is  no  ambiguity  about  it,  and 
this  intention  clearly  appears  on  reading  the 
instrument,  it  is  as  much  the  duty  of  the  court 
to  uphold  and  sustain  it,  as  if  it  were  a  contract 
lietween  private  persons.  Testing  the  contract 
in  question  b^  these  rules,  there  does  not  seem 
to  be  any  rational  doubt  about  its  true  mean- 
ing. "  All  property  of  said  corporation  shall 
be  exempt  from  taxation,"  are  the  words  used 
in  the  Act  of  Incorporation,  and  there  is  no  need 
'of  supplying  any  words  to  ascertain  the  legis- 
lative intenUon.  To  add  the  word  "  forever  " 
after  the  word  "  taxation  "  could  not  make  the 
meaning  any  alearer.  It  was,  undoubtedly,  the 
purpose  of  the  Legislature  to  grant  to  the  Cor- 
poration a  valuable  franchise,  and  it  is  easy  to 
se^  that  the  franchise  would  be  comparatively 
of  little  value  if  the  Legislature,  without  tak- 
ing direct  action  on  the  subject,  could,  at 
its  will,  resume  the  power  of  taxation.  This 
view  is  fortified  by  the  provisions  of  the 
general  law  of  the  State  regarding  corporations, 
in  force  at  the  time  this  diarter  was  granted, 
and  which  the  Legislature  declared  should  not 
apply  to  this  Corporation.  The  7th  section  of 
of  the  Act  concerning  corporations,  approved 
March  19, 1845,  provided  that  "  The  charter  of 
every  corporation  that  shall  hereafter  be  granted 
by  the  Legislature  shall  be  subject  to  alteration, 
suspension,  and  repeal,  in  the  discretion  of  the 
Legislature."  As  the  charter  in  controversy 
was  granted  in  18S3,  it  would  have  been  sub- 
ject to  this  general  law  if  the  Legislature  had 
not,  in  express  terms,  withdrawn  from  it  this 
discretionary  authority.  Why  the  necessity 
of  doing  this  if  the  exemption  from  taxation 
was  only  understood  to  continue  at  the  pleasure 
of  the  Legislature? 

The  validity  of  this  contract  is  questioned  at 
the  bar  on  the  ground  that  the  Legislature  bad 
no  authority  to  grant  away  the  power  of  taxa- 
tion. The  answer  to  this  position  is,  that  the 
question  is  no  longer  open  for  argument  here, 
for  it  is  settled  by  the  repeated  adjudications  of 
this  court,  that  the  State  may,by  contract  based 
on  a  consideration,  exempt  the  property  of  an 
individual  or  corporation  from  taxation,  either 
for  a  specified  period,  or  permanently.  And  it  is 
equally  well  settled  that  the  exemption  is  pre- 
sumed to  be  on  sufficient  consioeration,  and 
binds  the  State  if  the  charter  containing  it  is 
accepted.  New  Jertey  v.  Wilton,  7  Cranch, 
184;  Gordon  v.  Appeal  Tax  Court,  3  How.,  188; 
Pigua  Bank  v.  Knoop,  16  How.,  869;  Ohio  Life 
and  Tnut  Go.  v.  Debolt,  16  How.,  416;  Dodge 
V.  WooUeg,  18  How,.  831  [58  U.  8.,  XV..  401], 
Meehaniee'  and  Tradenf  Bank  v.  Thomat,  18 
How.,  884  [69  U.  8.,  XV.,  460];  Meehaniet' 
and  Traderi'  Bank  v.  DOolt,  18  Hdw.,  380 
[59  U.  S.,  XV.,  4581;  -Wefi^  ^-  Mathie.  4 
Wall.,  143  [71  U.  8..  XVIIL,  814]. 

It  is  proper  to  sav  that  the  present  Constitution 
of  Missouri  prohibits  the  Legislature  from  en- 
tering into  a  contract  which  exempts  the  prop- 
erty of  an  individual  or  corporation  from  taxa- 
tion; but  when  the  charter  in  question  was 
passed  there  was  no  constitutional  restraint  on 
the  action  of  the  Legidature  in  this  regard. 

Without  pursuing  the  subject  further,  we 
are  of  the  opinion  that  the  State  of  Missouri 
did  make  a  contract  on  sufficient  consideration 
with  the  Home  of  the  Friendless,  to  exempt  the 
property  of  the  Corporation  from  taxation,  and 
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that  the  attempt  made  on  behalf  of  the  State 
through  its  authorized  agent,  notwithstanding 
this  agreement,  to  compel  it  to  pay  taxes,  is  an 
indirect  mode  of  impairing  the  obligation  of 
the  contract,  and  cannot  be  allowed. 

TJie  judgment  of  the  Supreme  Court  cf  Mia- 
louri  reteried,  and  the  eiiute  remanded  to  that 
court  belou),  wiA  directions  to  proceed  in  eortform- 
ity  with  thi»  opinion. 

Dissenting,  Mr.  Chief  Justice  C1um«,  Mr. 
Justice  Field  and  Mr.  Justice  Miller. 

See  opinion  written  by  Mr.  Justice  MHIer, 
entitled  in,  and  to  apply  to  both  this  and  the 
following  case  at  page  499  post. 

Cited— 18  Waiuarrs;  16  Wall.,  4S8;  »  Wall., Ml; 
II8U.B.,2!3;  H  if.  S..8gO:  lOS  U.  B.,  868:  2  Abb.U. 
8.,  881;  12BUtobf.,MS;8SN.  T„iM;a6Wi8.,»t. 


THE  WASHINGTON  UNIVERSITY,  F^T.- 
in  Err., 
«. 
EDWARD  8.  ROUSE,  Collector  of  the  Reve- 
nue for   Bt.    Louis   Couktt,  State   of 

MlBBOUBI. 

(See  S.  C,  8  WaU.,  138,  NoU.) 

Contract  for  exemption  fivm  taaation — eonsidtr- 
ation — is  a  franchise — when  not  forfeiled. 

The  same  contract  of  permanent  exemption  from 
taxation,  exists  in  this  case  as  in  the  charter  of  the 
Home  of  the  Friendless,  ante.,  p.  MS. 

The  public  purposes  to  be  attained  In  each  oaae 
constituted  the  consideration  on  which  the  con- 
tracts  were  based. 

The  charter  of  the  TTnlversit7  having  l>een  ao- 
oepted.  the  exemption  from  taxation  became  one 
of  the  franohises  of  the  Corporation,  of  wliiota  it 
could  not  be  deprived  by  any  species  of  state  lev- 
ialation. 

8o  lonv  as  the  Corporation  uses  its  proper^  to 
support  the  eduoationa]  establishmenta  for  which 
it  was  orcranized.  It  does  not  forfeit  its  right  not  to 
be  taxed  under  the  contract  which  the  State  made 
with  It. 

[No.  88.] 
Argued  Nob.  SS,  1869.     Decided  Dee.  SO,  1869. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Blissouri. 

The  petition  in  this  case  was  filed  in  the  Cir- 
cult  Court  of  St.  Louis  County,  State  of  Mis  • 
Bouri,  by  the  plaintiff  in  error,  praying  for  an 
injunction  against  the  coUection  of '  certain 
taxes.  A  decree  was  entered  in  favor  of  the 
petitioner,  and  the  defendant  sued  out  a  writ 
of  error  to  to  the  Supreme  Court  of  Missouri. 
That  court  having  entered  judgment  reversing 
the  decree  and  dismissing  the  petition,  the 
plaintiff  sued  out  this  writ  of  error. 

The  case  is  in  all  respects  similar  to  the  one 
preceding,  in  connection  with  which  it  was 
argued  and  decided,  and  to  which  reference 
is  made  for  the  arguments  of  counsel. 

Messrs.  B.  R.  Curtis  and  E.  HiUheoek,  for 
plaintiff  in  error. 

Messrs.  M.  BUtir  and  F.  A.  Diek.  for  de- 
fendant in  error. 

Mr.  Justice  Davia  delivered  the  opinion  of 
the  court: 

There  are  no  material  points  of  difference  be- 
tween the  case  of  The  Home  of  the  Friendleu  v. 
Bouse,  CM(M!<or[an(<,595],  just  decided,  and  thia 
case,  and  the  views  presented  in  that  case  are  ap- 

•i*  u.  s. 
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pUcable  to  this.  The  object  of  the  chai^  in  the 
one  was  to  promote  a  charity,  in  the  other  to 
encourage  learning.  Both  were  public  objects 
of  advantage  to  the  country,  and  which  every 

S>vcmment  is  desirous  of  promoting.  Whether 
e  endowment  of  a  charity  is  of  more  concern 
to  the  State  than  the  endowment  of  a  University 
for  learning.  Is  within  the  power  of  the  Legis- 
lature to  determine.  If  the  Legislature  has 
acted  in  a  manner  to  show  that  it  considered 
both  objects  equally  worthy  of  favor,  it  is  not 
the  province  of  this  court  to.  pass  on  the  wis- 
dom of  the  measure. 

On  the  contrary,  it  is  the  duty  of  the  court 
to  cany  out  the  intention  of  the  Legislature,  if 
ascertainable,  by  applying  to  both  charters  the 
ordinary  rules  of  construction  applicable  to  leg- 
islative grants.  In  applying  these  rules  to  this 
charter,  we  find  the  existence  of  the  same  con- 
tract of  permanent  exemption  from  taxation, 
as  in  the  charter  of  the  Home  of  the  Friendless. 
The  State  contracted  in  the  one  case,  as  in  the 
other,  not  to  tax  the  property  of  the  Corpora- 
tion, using  the  same  words  in  both  charters,  to 
convey  its  meaning,  and  binding  Itself  in  the 
same  terms,  not  to  repeal  or  modify  either 
charter  in  that  regard.  Both  charters  were 
passed  by  the  same  Legislature,  within  a  few 
days  of  each  other,  ana  neither  charter  is  un- 
nsual  in  its  provisions,  except  in  this  particular. 
The  inference  would, therefore,  seem  to  be  clear, 
that  it  was  the  legislative  intention  that  both 
should,  in  this  respect,  be  on  an  equality.  The 
public  purposes  to  be  attained  in  each  case  con- 
stituted the  consideration  on  which  the  con- 
tracts were  based.  The  charter  of  the  Uni- 
versity, with  its  amendment  (not  material  to 
notice,  because  not  affecting  thlB  question), 
having  been  accepted,  and  the  Corporation, 
since  its  acceptance,  having  been  actively  em- 
ployed in  the  specific  purpose  for  which  it  was 
created,  the  exemption  from  taxation  became 
one  of  the  franchises  of  the  Corporation  of 
which  it  would  not  be  deprived  by  any  species 
of  .state  legislation. 

It  is  urged  that  the  Corporation,  as  there  is 
no  limit  to  its  right  of  acquisition,  may  ac- 
c)uire  property  beyond  its  legitimate  wants,  and 
in  tills  way  abuse  the  favor  of  the  Legislature 
and,  in  the  end,  become  dangerous,  on  account 
of  its  wealth  and  influence.  It  would  seem 
that  this  apprehension  is  more  imaginary  than 
real,  for  the  security  against  this  course'of  ac- 
tion is  to  be  found  in  the  nature  of  the  object 
for  which  the  Corporation  was  created.  It  was 
created  specially  to  promote  the  endowment  of 
B  seminary  of  learning,  and  it  is  not  to  be  pre- 
sumed that  it  will  ever  act  in  such  a  manner  as 
to  jeopardize  its  corporate  rights;  nor  can  there 
be  any  well  grounded  fear  that  it  will  absorb, 
in  its  effort  to  establish  a  literary  institution  of 
a  high  order  of  merit,  in  the  City  of  St.  Louis, 
any  more  property  than  is  necessary  to  accomp- 
lish that  object.  Should  a  state  of  case  in  the 
future  arise,  showing  that  the  Corporation  has 
pursued  a  different  Tine  of  conduct,  it  will  be 
time  enough  then  to  determine  the  rights  of 
the  puties  to  this  contract,  under  this  altered 
conmtion  of  things.  The  present  record  pre- 
aents  no  such  question,  ana  we  have  no  right 
to  anticipate  that  it  will  ever  occur.  It  is 
enough  for  the  purposes  of  this  suit  to  say,that 
so  long  as  the  Corporation  uses  its  property  to 
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support  the  educational  establishments  for 
which  it  was  organized,  it  does  not  forfeit  its 
right  not  to  be  taxed  under  the  contract  wliich 
the  State  made  with  it. 

We  cannot  see  that  the  case  of  the  Univers- 
ity is  distinguishable  from  that  of  the  Hmne  of 
the  friendless. 

The  Judgment  of  ttie  Supreme  Gourt  of  the 
State  of  Missouri  is  reversed,  and  the  cause  re- 
manded to  the  court  beUne,  tuith  directions  to  pro- 
ceed in  conformUy  with  this  opinion. 

Mr.  Justice  Miller,  dissenting: 

The  Chief  Justice,  Jfr.  JusticeField,  and 
myself,  do  not  concur  in  these  judgments. 

It  is  the  settled  doctrine  of  this  court,  that  it 
will,  in  every  case  affecting  personal  rights, 
where,  by  the  course  of  judicial  proceedings, 
the  matter  is  properly  presented,  decide  whether 
a  state  law  impairs  the  obligation  of  contracts: 
and  if  it  does,  will  declare  such  law  ineffectual 
for  that  purpose.  And  it  is  also  settled,  be- 
yond controversy,  that  the  State  Legislatures 
may,  by  the  enactment  of  statutes,  make  con- 
tracts which  they  cannot  impair  by  any  subse- 
quent statutes. 

It  may  be  conceded  that  such  contracts  are 
so  far  protected  by  the  provisions  of  the  Fed- 
eral Constitution  that  even  a  change  in  the 
fundamental  law  of  the  State,  by  the  adoption 
of  a  new  Constitution,  cannot  impair  them, 
though  express  provisions  to  that  effect  are  in- 
corporated in  the  new  Constitution.  We  are 
also  free  to  admit  that  one  of  the  most  beneficial 
provisions  of  the  Federal  Constitution,  intended 
to  secure  private  rights,  is  the  one  which  pro- 
tects contracts  from  the  invasion  of  state  legis- 
lation. And  that  the  manner  in  which  this 
court  has  sustained  the  contracts  of  individuals 
has  done  much  to  restrain  the  State  Legislatures, 
when  urged  by  the  pressure  of  popular  dis- 
content under  the  sufferings  of  great  financial 
disturbances,  from  unwise  as  well  as  unjust 
lenslation. 

In  this  class  of  cases,  when  the  validity  of 
the  contract  is  clear,  and  the  infringement  of  it 
by  the  Legislature  of  a  State  is  also  clear,  the 
duty  of  this  court  is  equally  plain. 

But  we  must  be  permitted  to  say,  that  in  de- 
ciding the  first  of  these  propositions,  namely : 
the  validity  of  the  contract,  this  court  has,  m 
our  judgment,  been,  at  times,  quick  to  discover 
a  contract  that  it  might  be  protected,  and  slow 
to  perceive  that  what  are  claimed  to  be  con- 
tracts were  not  so,  by  reason  of  the  want  of 
authority  in  those  who  profess  to  bind  others. 
This  has  been  especially  apparent  in  regard  to 
contracts  made  by  Legislatures  of  States,  and 
by  those  municipal  bodies  to  whom,  in  a  lim- 
ited measure,  some  part  of  the  legislative  func- 
tion has  been  confided. 

In  all  such  cases,  where  the  validity  of  tlie 
contract  is  denied,  the  question  of  the  power 
of  the  legislative  body  to  make  it,  necessarily 
arises;  for  such  bodies  are  but  the  agents  and 
representatives  of  the  greater  political  body — 
the  people,  who  are  benefited  or  injured  by  such 
contracts,  and  who  must  pay,  when  anything 
is  to  be  paid,  in  such  cases. 

That  ever^  contract  fairly  made  ought  to  be 
performed,  is  a  proposition  which  lies  at  the 
basis  of  judicial  education,  and  is  one  of  the 
strong  desires  of  every  well  organized  judicial 
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mind.  That,  under  the  influence  of  this  feel- 
ing, this  court  may  liave  failed  in  some  instances 
to  examine,  with  a  judgment  fully  open  to  the 
question,  into  the  power  of  such  agents,  is  to 
be  regretted,  but  the  error  must  be  attributed 
to  one  of  those  failings  which  lean  to  virtue's 
side. 

In  OUT  judgment,  the  decisions  of  tUs  court, 
relied  upon  here  as  conclusiTe  of  these  cases, 
belong  to  the  class  of  errors  we  lutve  described. 

We  do  not  believe  that  any  legislative  txxly, 
sitUng  under  a  State  Constitution  of  the  usual 
character,  has  a  right  to  sell,  to  give,  or  to  t>ar- 
gain  awa^  forever  the  taxing  power  of  the 
State.  This  is  a  power  which  in  modern  polit- 
ical societies,  is  absolutely  necessary  to  the  con- 
tinued existence  of  every  such  society.  While 
under  such  forms  of  government,  the  ancient 
chiefs  or  heads  of  the  government  might  carry 
it  on  by  revenues  owned  by  them  personally, 
and  by  the  exaction  of  penonal  service  from 
their  subjects,  no  civilized  government  has  ever 
existed  that  did  not  depend  upon  taxation  in 
some  form  for  the  continuance  of  that  existence. 
To  hold,  then,  that  any  one  of  the  annual  Leg- 
islatures can,  by  contract,  deprive  the  State 
forever  of  the  power  of  taxation,  is  to  hold  that 
they  can  destroy  the  government  which  Uiey 
are  appointed  to  serve,  and  that  their  action  in 
that  regard  is  strictly  lawful. 

It  cannot  be  maintained  that  this  power  to 
bargain  away,  for  an  unlimited  time,  uie  right 
of  taxation,  if  it  exist  at  all,  is  limited,  in  refer- 
ence to  the  subjects  of  taxation.  In  all  the 
discussion  of  tUs  Question,  in  this  court  and 
elsewhere,  no  such  limitation  has  been  claimed. 
If  the  Legislature  can  exempt  in  perpetuitjr, 
one  piece  of  land,  it  can  exempt  all  land.  If  it 
can  exempt  all  land,  it  can  exempt  all  other 
property.  It  can,  as  well,  exempt  persons  as 
corporations.  And  no  hindrance  can  be  seen, 
in  the  principle  adopted  by  the  court,  to  rich 
corporations,  as  railroads  and  express  compa- 
nies or  rich  men,  making  contracts  with  the 
Legislatures,  as  they  best  may,  and  with  such 
appliances  as  it  is  known  they  do  use,  for  per- 
petual exemption  from  all  the  burdens  of  sup- 
porting the  government. 

The  result  of  such  a  prindple,  under  the 
^wing  tendency  to  special  and  partial  legisla- 
tion, would  be,  to  exempt  the  rich  from  taxa- 
tion, and  cast  lUl  the  burden  of  the  support  of 
government,  and  the  payment  of  its  debts,  on 
those  who  are  too  poor  or  too  honest  to  pur- 
chase such  immunity. 

With  as  full  respect  for  the  authority  of 
former  decisions,  as  belongs,  from  teaching 
and  habit,  to  judges  trained  in  the  common  law 
system  of  Junsprudence,  we  think  that  there 
may  be  questions  touching  the  powers  of  legis- 
lative bodies,  which  can  never  be  finally  closed 
by  the  decisions  of  a  court,  and  that  the  one 
we  have  here  considered  is  of  this  character. 
We  are  strengthened,  in  this  view  of  the  sub- 
ject, by  the  fact  that  a  series  of  dissents,  from 
this  doctrine,  by  some  of  our  predecessors, 
shows  that  it  has  never  received  the  full  assent 
of  this  court;  and  referring  to  those  dissents  for 
more  elaborate  defense  of  our  views,  we  con- 
tent ourselves  with  thus  renewing  the  protest 
against  a  doctrine  which  we  think  must  finally 
be  abandoned. 

Clted-21  Wall.,  498 1 12  Blatcbf., «« ;  36  Wis.^  288. 
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JACOB  D.  COX,  Sbcbstart  of  the  Istb- 
EiOK,  Plff.  in  Err., 

V. 

THE  UNITED  STATES,  «r  rri.  Wiluam 
McOabbahan. 

PraetUe  on  voriu  of  error — noUee,  vihen  given — 
terit  ittued  leUhin  SO  dayt  before  term. 

The 30 days'  notice  fpr  re-examlnatlon  of  aseson 
writs  of  error,  provided  for  by  the  ffid  section  of  the 
Judiciary  Act  In  oonneotton  with  the  Act  of  180B. 
need  not  be  (riven  prior  to  the  first  day  of  the  term. 

This  court  will  not  compel  the  heariDK  of  the 
cause  at  the  first  term,  unless  such  notice  nas  t>een 
ffiven. 

Where  the  writ  of  error  issued  within  80  days 
before  the  meeting  of  the  court,  defendant  is  at  lib- 
erty to  enter  bis  appearance  and  proceed  to  trial. 

It  is  the  duty  of  plalntlif  to  docket  the  cause  or 
file  the  record  within  the  first  six  days  of  the  term, 
on  failure  of  which  defeudant  may  doclcet  the 
cause  and  file  the  record,  and  thereupon  the  cause 
stands  for  trial  as  if  the  record  had  bmn  filed  within 
the  first  six  days. 

[No.   837.1 
Argued  Jan.  18,  1870.    DeeuUd  Jan.  19. 1870. 

N  MOTION  to  rescind  the  order  of  Decem- 
ber 18th,  advancing  thiscauseon  the  docket. 

A  sufficient  statement  of  the  case  appears  in 
the  opinion  of  the  court.  See,  also,  the  report 
of  the  decision  of  this  court  on  the  meiita^iott. 

Keufn.  B.  R.  Bear,  AtbiQen.,  and  J.  Hab- 
ley'  AshtoB,  for  plaintiff  in  error. 

Meetrn.  P.  PUUlpa  and  A.  L.  Merriman, 
for  defendants  in  error. 

Mr.  Ghi^Jruttee  Cluuie  delivered  the  opin- 
ion of  the  court: 

We  have  considered  the  objection  made  by 
Mr.  Phillips  to  the  hearing,  during  the  present 
term,  of  the  case  of  Ths  Secretary  of  the  Inte- 
rior V.  MeQarrahan.  It  is  founded  upon  the 
fact,  that  the  writ  of  error  to  the  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia, 
directing  the  issue  of  a  peremptory  mandaaau 
to  the  Siscretary,  was  allowed  on  the  30th  No- 
vember, 1860,  less  than  thirty  days  before  the 
first  day  of  the  present  term,  begun  on  the  0th 
of  the  present  month. 

The  citations  and  the  writ  of  error  were  both 
served  on  the  same  day.  The  23d  section  of 
the  Judiciary  Act,  taken  in  connection  with  the 
Act  of  1808,  provides  for  the  re-examination  of 
cases  on  writ  of  error,  the  adverse  party  having 
at  least  thirty  days'  notice.  This  proviaion  does 
not  necessarily  require  that  the  thirty  days'  no- 
tice shall  be  given  prior  to  the  first  day  of  the 
term,  but  in  the  case  of  Welth  v.  MandemUe, 
6  Cranch,  321,  the  court  held  as  a  matter  of  dis- 
cretion, that  they  would  not  compel  the  hear- 
ing of  the  cause  at  the  first  term,  unless  such 
notice  had  been  given.  And  this  decision  was 
made  the  rule  of  the  court.  This  decision  waa 
made  in  accordance  with  a  rule  of  the  court 
adopted  February  Term,  1803  (1  Wheat,  Rule 
XVT.),  that  where  the  writ  of  error  Issued  with- 
in thirty  days  before  the  meeting  of  the  court, 
the  defendant  is  at  liberty  to  enter  the  appear- 
ance and  proceed  to  trial ;  otherwise,  the  caoae 
must  be  continued.  The  above  decision  seema 
to  have  been  made  in  1809.  By  the  rule  adopted 
Februarv  Term,  1831  (1  Pet..  Rule  XXIX.),  it 
was  made  the  duty  of  theplaintiH  to  docket  the 
cause  or  file  the  record  within  the  first  six  daya 
of  the  term^  on  failure  of  which  the  defendant 
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inight  docket  the  cause  and  file  the  record;  and 
thereupon  the  cause  was  to  stand  for  trial,  as 
if  the  record  had  been  filed  within  the  first  six 
-days.  The  defendant  had  the  option,  upon  a 
certificate  of  the  clerk  of  the  court  where  the 
Judgment  was  rendered,  to  have  the 
tinned  or  dJBmissed. 


JOSEPH  C.  WILLARD.  Ap^ 

e. 

BENJAMIN  O.  TATLOB. 

(Bee  8.  C,  8  WaU.,  IBl-Sti.) 

JUeepted  offer  to  tell,  beeomet  a  eotUraet—tpeeifle 
performaTice,  in  diteretion  of  court— praeliee 
in — ctgeetion  to— partial  oumers,  when  not  nec- 
tary partiet— party  who  it  to  deliver  deed  mtut 
prepare  it — parol  evidence  to  vary  eoTUraet  not 
receivable  in  equity — eontracte  previoui  to  the 
Legal  Tender  Act  mutt  be  paid  in  gold. 

A  oorenant  In  a  lease,  giTlner  the  rlgrht  to  pur- 
«base  the  premises.  Is  a  oontlnulng:  offer  to  sell, 
which,  when  accepted,  constitutes  a  contract  of 
«ale. 

SpedOo  execution  of  a  contract  is  not  a  matter  of 
-aliaolute  right  to  either  party,  but  Is  a  matter  rest- 
Jd^  In  the  discretion  of  the  court,  to  be  exercised 
upon  consideration  of  each  particular  case. 

Such  discretion  is  not  an  arbitrarr  or  capricious 
■one,  but  controlled  by  the  settled  prindples  of 
-equity. 

where  a  proposition  to  sell  lands  Is  made  before 
but  is  not  accepted  tlU  after  the  passage  of  the  Act 
of  Comrreas,  making  notes  of  the  United  States  a  le- 
gal tender  for  prlrate  debts,  the  contract  must  be 
construed  as  if  it  had  been  concluded  before  the 
passage  of  the  Act. 

A.  party  may  apply  for  a  speciflc  performance, 
and  submit  the  amount  to  be  paid  by  him  to  the 
ju<tenient  of  the  court. 

Iiere  increase  in  the  value  of  land  since  the  prop- 
-oattlon  to  sell.  Is  no  objection  to  speciSc  periorm- 
ance  of  the  contract. 

The  owners  of  partial  interests  in  contracts  for 
land  acquired  subsequent  to  their  execution,  are 
not  necessary  parties  to  bills  for  their  enforce- 
ment. 

The  party  who  is  to  execute  and  deliver  a  deed, 
«houla  prepare  it. 

Conversations  controlling  or  changing  the  stipu- 
lations In  contacts  that  have  been  reduced  to  writ- 
ing are.  in  the  abaenoe  of  fraud,  no  more  received 
-In  a  court  of  equity  than  in  a  court  of  law. 

When,  at  the  time  of  the  proposition  to  sell,  the 
currency  consisted  only  of  gold  and  silver  coin, 
then  a  legal  tender,  payment  of  the  stipulated 
price  must  be  made  In  gold  and  silver  coin  only, 
notwithstanding  the  Act  of  Congress  making  the 
United  States  notes  a  legal  tender  for  debts. 

[No.  4.] 
Argued  Jan.  *7. 1868.     Decided  Jan.  Si,  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  compel  the  specific  per- 
iormance  of  a  contract.    A  decree  having  been 

NOTB.— SpeeWe  performance.  Plaintiff  miMf  show 
performance,  or  reaainea  to  perform  and  offer  to 
perform;  when  denied;  decreed  againet  mbsequent 
mireltaeer  with  notice  j  where  vendor  i»  unable  to  /irf- 
*B  wJtoUy ;  tUle  must  Be  good  and  free  from  incum- 
braneee ;  contract  muet  be  fair  and  honeet ;  not  when 
deeertption  it  too  uncertain  for  identity ;  nor  when 
eompemaOon  may  be  awarded ;  nor  when  contract  is 
uncertain ;  nor  when  default  in  pavment  of  purchase 
moneu ;  nor  where  good  title  cannot  be  made.  See  note 
to  Colson  T.  Thompson,  U  C.  S.  (2  Wheat),  338. 

When  tpedfie  performance  decreed  and  when  re- 
Jueed ;  remedy  at  lawadequate;  suppreselon  of  mate- 
rial fact,  or  mttt€ike,  or  fraud;  aufflcient  if  plaintiff 
.can  make  good  titie  at  tone  of  decree ;  time  not  gener- 
See  8  WAi-ii.  U.  8.,  Book  19. 


entered  in  that  court  dismissing  the  bill,  the 
complainant  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Metsrt.  B.  R.  Curtis,  George  Eowe  and  L. 
P.  Poland,  for  appellant: 

I.  Where  a  contract  for  the  conveyance  of 
lands  is,  in  its  nature  and  circumstances,  unob- 
jectionable, it  is  as  much  a  matter  of  course  for 
a  court  of  equity  to  decree  its  speciflc  perform- 
ance, as  it  is  for  a  court  of  law  to  give  damages 
for  its  breach. 

%  Storv,  Eq.,  sec.  751,  and  cases  cited. 

II.  When  the  complainant,  within  the  pre- 
scribed time,  notified  to  the  respondent  his  elec- 
tion to  purchase,  the  contract  became  complete. 
The  covenant  in  the  lease  was  a  continuing 
offer  to  sell  on  the  terms  therein  mentioned ; 
and  as  soon  as  that  offer  was  accepted,  there 
arose  a  complete  and  concluded  agreement. 

Botton  A  Me.  B.  R.  y.  Bartlett,  8  Gush.,  224; 
Welehman  ▼.  Spinit,  5  Law  Times  (N.  8.),  385. 

Such  acceptance  mkht  be  by  parol. 

£oi.  d  M.  R.R.  V.  BarOett,  (aupra);  Warner 
T.  WaUngtan,  8  Drew,  528. 

But  here  the  acceptance  was  in  writing,  and 
the  respondent  might  have  at  once  filed  his 
bill  against  the  complidnant  to  compel  specific 
performance,  or  brought  an  action  at  law 

R.  R.  y.  Bvant,  6  Gray,  25. 

The  monev  payable  by  Willard  to  Tayloe, 
became  a  debt  as  soon  as  Willard  had  signified 
to  Tayloe  his  option  to  make  the  purchase. 

III.  The  tender  of  treasury  notes  was  suffi- 
cient. 

The  conti'act  was  made  in  the  District  of  Co- 
lumbia; was  to  be  there  performed ;  and  re- 
spected real  propertjr  in  Washington. 

Within  this  District,  Congress  has  power  to 
exercise  exclusive  legislation,  in  all  cases  what- 
soever.    Art.  1,  sec.  8,  ch.  17. 

These  terms  unquestionably  include  the  pow- 
er to  make  treasury  notes  legal  tender  for  ^I 
debts. 

Congress  having  power  to  borrow  money,  the 
choice  of  means  is  with  Congress  with  but  two 
general  limitations: 

1 .  That  the  means  chosen  by  Congress  should 
be  appropriate  and  conducive  to  the  end. 

MeOuUoch  y.  Maryland,  4  Wheat.,  418. 

2.  That  they  are  not  prohibited  by  any  ex- 
press provision  of  the  Constitution,  nor  by  any 
just  deduction  or  implication  from  its  provis- 
ions. 

That,  speaking  generally  and  subject  to  the 
qualifications  stated,  the  choice  of  means  to  ex- 
ecute a  granted  power  is  with  Congress,  does 
not  admit  of  doubt. 

U.  a.  V.  Bithop,  2  Cranch. 

The  obligation  of  a  contract,  in  the  sense  in 
which  those  words  are  used,  not  only  in  the 

atty  material ;  by  alien;  not  generally  of  contract  a»  to 
pergonal  chattels ;  exceptUme ;  Jono  delay  and  change 
of  circumstance*  wUl  defeat  action  for ;  contract  for 
conetruction  of  railroad.  See  note  to  Hepburn  v. 
Du  nlop,  14  U.  8.  (1  Wheat.),  180. 

Laches  of  plaint^  ;recMneu  of  plaintiff  to  per- 
form ;  cnanqe  of  cireumttaneee ;  time,  when  materloL 
See  not«  to  Pratt  v.  Carroll,  IS  U.  8.  (8  Cranch).  4TI. 

nnw  or  «reewo/pr(ee  not  a  bar  to  action  fordoubt- 
MtltJe.  See  noJ«  to  Brashier  v.  Qratz,  19  V.  8.  (6 
WheatJ,  638. 

Title  mcty  be  made  any  time  be/ore  decree;  neeessaru 
parties  to  aetton,  oUeeUon  to;  unnecet»ary  parties: 
when  obieUion  made,  etrikina  outpaHtce.  See  note 
to  Morgan  v.  Morgan,  16  C.  8.  (8  Wheat.),  890. 
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Constitution  of  the  United  States,  but  in  the 
jurisprudence  from  which  the  framers  of  our 
Constitution  borrowed  them,  is  that  duty  of 
performing  it  which  is  recognized  and  enforced 
oy  law. 

Outran  y.  Arkan*a»,  16  How.,  819;  Maine, 
Ancient  Law,  818. 

It  has  been  adjudged,  in  this  court,  in  En- 
gland aivi  elsewhere,  that  a  tender  in  what  was 
lawful  money  at  the  time  the  tender  was  made, 
is  a  suflScient  tender,  though  its  actual  value  is 
not  the  same  as  that  of  the  lawful  money  in  use 
when  the  contract  was  made. 

Faw  V.  MarttOer,  2  Crench,  20;  U.  S.  y. 
Bobertton,  5  Pet.,  644;  Gilbert  y.  Brett,  Davies, 
44;  DoummanY.  Dountnan,  1  Wash.  (Ya.),  39; 
Bac.  Abr.  Tender,  B.  8. 

It  is  clearly  settled  that  if  the  contract  was 
fair  and  not  grossly  unequal  when  made,  each 
party  took  the  risk  of  subsequent  events  and 
supposed  hardships  arising  out  of  them  cannot 
be  regarded. 

WM  V.  I/mdon  A  P.  R.  R  Co.,  9  Hare,  129; 
Lawder  y.  Blatehford,  Beat.,  523;  Lavi  v. 
TreadwU,  13  Me.,  441;  Fry,  Spec.  Perform- 
ance, 107. 

It  plainly  appears  that  when  this  contract 
was  made,  both  the  rent  reserved  and  the  sum 
stipulated  to  be  paid  ((22,600)  very  largely 
exceeded  the  market  value.  The  only  rational 
conclusion  is,  that  this  excess  was  attributable 
to,  and  was  the  price  of  the  option. 

Metsn.  John  D.  HcPherson  and  Wal- 
ter S.  Coz,  for  appellee : 

It  was  a  covenant  to  convey  an  estate  on  cer- 
tain conditions  precedent.  These  conditions 
must  have  been  strictly  performed,  both  as  to 
time  and  terms.  Equity  cannot  relieve  against 
a  failure  and  vest  an  estate  dependent  on  a  con- 
dition precedent,  where  it  will  not  vest  at  law. 

Popham  y.  BampfeOd,  1  Vem.,  88;  Gary  v. 
Bertie,  2  Vem.,  889;  WeOe  v.  8nMk,  2  Edw., 
78;  1  Story,  Eq.  Jur.,  sec.  288. 

The  covenant  was,  in  effect,  a  continuing 
open  offer  during  the  lease.  The  moment  the 
lease  expired,  the  offer  was  withdrawn  by  op- 
eration of  law. 

See  FriOt,  v.  Lawrence,  1  Paige,  Ch.,  486; 
WeOe  V.  Smith,  7  Paige.  Ch..  28. 

The  only  offer  of  payment  ever  made  was  in 
legal  tender  notes.  This  offer  was  not  accord- 
ing to  the  terms  of  the  contract. 

(a)  Because  such  notes  are  not  a  legal  tender 
for  any  purpose. 

(ft)  Because  if  a  legal  tender,  they  are  a  legal 
tender  only  for  debts,  and  the  amount  to  oe 
paid  in  order  to  entitle  the  complainant  to  a 
conveyance,  was  not  a  debt  or  obligation  of 
any  kmd,  but  its  payment  was  simply  the  per- 
formance of  the  condition. 

Under  all  the  circumstances  of  the  case,  the 
agreement  is  one  which  ought  not  to  be  en- 
forced specifically. 

Mr.  Juetiee  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  certain 
real  property  situated  in  the  City  of  Washing- 
ton in  the  Instrict  of  Columbia. 

The  facts  out  of  which  the  case  arises,  brief- 
ly stated,  are  as  follows: 

In  April,  1864,  the  defendant  leased  to  the 
fi08 


complainant  the  property  in  question,  which 
was  generally  known  in  Wauiington  as  th» 
"Mansion  House,"  for  the  period  of  ten  years 
from  the  1st  of  May  following,  at  the  yearly 
rent  of  |1 ,200.  The  lease  contained  a  covenant 
that  the  lessee  should  have  the  right  or  option 
of  purchasing  the  premises  with  tdl  the  build- 
ings and  improvements  thereon  at  any  time  be- 
fore the  expiration  of  the  lease,  for  the  sum  of 
122,500,  payable  as  follows:  $2,000  in  cash. 
and  $2,000.  together  with  the  interest  of  all 
the  deferred  installments,  each  year  thereafter, 
until  the  whole  was  paid;  the*  deferred  pay- 
ments to  be  secured  by  a  deed  of  trust  on  the 
property,  and  the  vendor  to  execute  to  tho 
purchaser  a  warranty  deed  of  the  premises, 
subject  to  a  yearly  ground  rent  of  $390. 

On  the  16tn  of  April,  1864,  two  weeks  before 
the  expiration  of  the  period  allowed  the  com- 

Slainant  for  his  election  to  purcliase,  he  ad- 
ressed  a  letter  to  the  defenaant,  inclosing  a. 
check  payable  to  his  order  on  the  Bank  of  Am- 
erica in  New  York,  for  $2,0(X>,  as  the  amount 
due  on  the  1st  of  May  following,  on  the  pur- 
chase of  the  property,  with  a  blank  receipt  for 
the  money,  ana  requesting  the  defendant  to 
sign  and  return  the  receipt,  and  stating  that  if 
it  were  agreeable  to  the  defendant,  he  would 
have  the  deed  of  the  property  and  the  trust  deed 
to  be  executed  by  himself  prepared  between 
that  date  and  the  Ist  of  May.  To  this  letter 
the  defendant  on  the  same  day  replied,  that  he 
had  no  time  then  to  look  into  the  business,  and 
returned  the  check,  expressing  a  wish  to  see  the 
complainant  for  explanation  before  closing  the 
matter. 

On  the  following  momini;  the  complainant 
called  on  the  defendant,  and  informed  him  that 
he  bad  $2,000  to  make  the  flist  payment  for 
the  property,  and  offered  the  money  to  him. 
The  monev  thus  offered  consisted  of  notes  of 
the  United:  States,  made  by  Act  of  Congress  a 
legal  tender  for  debts.  These  the  defendant 
refused  to  accept,  stating  that  he  understood 
the  purchase  money  was  to  be  paid  in  gold,  and 
that  gold  he  would  accept,  but  not  the  notes. 
and  give  the  receipt  desired.  It  is  admitted 
that  these  notes  were  at  the  time  greatly  de- 
preciated in  the  market  below  their  nominal 
value. '  On  repeated  occasions,  subsequently, 
the  compldnant  sent  the  same  amount,  $2,000, 
in  these  United  States  notes  to  the  defendant, 
in  payment  of  a  cash  installment  on  the  pur- 
chase, and  as  often  were  they  refused  by  him. 
On  one  of  these  occasions,  a  draft  of  a  deed  of 
conveyance  to  be  executed  by  tlie  defendant, 
and  a  draft  of  a  trust  deed  to  be  executed  by 
the  complainant,  were  sent  for  examination 
with  the  money.  These  deeds  were  returned  by 
the  defendant,  accompanied  with  a  letter  ex- 
pressing dissatisfaction  at  the  manner  in  which 
he  was  mduced  to  sign  the  lease,  with  the  clause 
for  the  sale  of  the  premises,  but  stating  that  as  he 
had  signed  it, '  'He  should  have  carried  the  matter 
out,"  if  the  complainant  had  proffered  the 
amount  which  hu  knew  he  had  offered  for  the 
property;  meaning  by  this  statement,  as  we 
understand  it,  if  he  had  proffered  the  amount 
stipulated  in  gold.  No  objection  was  made  to 
the  form  of  either  of  the  deeds. 

1.  Between  the  Ifith  of  April  and  May  lat,  USt,  one 
dollar  IQ  KolA  was  worth  from  $1.18  to  81.80  in  Unit- 
ed States  notes. 
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Soon  afterwards,  the  defendant  left  the  City 
of  Washington,  with  the  intention  of  being 
absent  over  the  first  of  May. 

On  the  29th  of  April,  the  complainant  find- 
ing that  the  defendant  had  left  the  city,  and 
perceiving  that  the  purchase  was  not  gciug  to 
be  completed  within  the  period  prescribed  by 
the  covenant  in  the  lease,  and  apprehensive 
that  unless  legal  proceedings  were  taken  by  him 
to  enforce  its  execution,  his  rights  thereunder 
mia^t  be  lost,  instituted  the  present  suit. 

&^the  bill  he  sets  forth  the  covenant  giving 
>iim  the  right  or  option  to  purchase  the  prem- 
ises; his  election  to  purchase;  the  notice  to  the 
defendant;  the  repeated  efforts  made  by  him  to 
obtiun  a  deed  of  the  property ;  his  offer  to  pay 
the  amount  required  as  the  first  installment  of 
the  purchase  money  in  United  States  notes 
and  to  execute  the  trust  deed  stipulated  to  se- 
cure the  deferred  payment;  and  the  refusal  of 
the  defendant  to  receive  the  United  States  notes 
and  to  execute  to  him  a  deed  of  the  premises. 
It  also  sets  forth  the  departure  of  the  defend- 
ant from  the  City  of  Washington,  and  bis  in- 
tended absence  beyond  the  first  of  May  follow- 
ing, and  alleges  that  the  appeal  is  made  to  the 
equitable  interposition  of  the  court,  lest  on  the  re- 
turn of  the  deiendanthe  may  refuse  to  allow  the 
complainant  to  complete  the  purchase,  and  urge 
as  a  reason  that  the  time  within  which  it  was  to  be 
made  had  passed.  The  bill  concludes  with  a 
prayer  that  the  court  decree  a  specific  perform- 
ance of  the  agreement  by  the  execution  of  a 
deed  of  the  premises  to  the  complainant,  the  lat- 
ter offering  to  perform  the  agreement  on  his 
part,  according  to  its  true  intent  and  meaning. 

The  bill  also  states  some  facts  which  it  is  un- 
necessary to  detail,  tending  to  show  that  the 
acquisition  of  the  property  in  question  was  of 
esMcial  importance  to  the  complainant. 

The  covenant  in  the  lease,  giving  the  right  or 
option  to  purchase  the  premises,  was  in  the  nat- 
ure of  a  continuing  offer  to  sell.  It  was  a  prop- 
osition extending  through  the  period  of  ten 
years,  and  l)eing  under  seal  must  be  regarded 
as  made  upon  a  sufficient  consideration,  and, 
therefore,  one  from  which  the  defendant  was 
not  at  liberty  to  recede.  When  accepted  by  the 
complainant  by  his  notice  to  the  defendant,  a 
contract  of  sale  between  the  parties  was  com- 
pleted. B.  and  M.  RaOroad  Go.  v.  BarOett.  8 
Chub. ,  224 ;  WOehman  v.  /^nks,  S  Law  T.  R.  (K 
8.).  886;  Wdmtr  v.  WOUnffton,  3Drew.,  623;  Old 
Ool.  B.  B.  V.  Etam,  6  Qray,  25.  This  contract  is 
plain  and  certain  in  its  terms,  and  in  its  nature 
and  in  the  circumstances  attending  its  execution 
^peara  to  be  free  from  objection.  The  price 
stipulated  for  the  property  was  a  fair  one.  At 
the  time  its  market  value  was  under  |1S,000, 
and  a  greater  increase  than  one  half  in  value 
during  the  period  of  ten  years  could  not  then 
have  men  reasonably  anucipated. 

When  a  contract  b  of  this  character  it  is  the 
usual  practice  of  courts  of  equity  to  enforce  its 
qteciflc  execution  upon  the  application  of  the 
party  who  has  complied  with  its  stipulations  on 
his  part,  or  has  seasonably  and  in  good  faith 
ofloed,  and  continues  ready  to  comply  with 
tbem.  But  it  is  not  the  invariable  practice. 
This  form  of  relief  is  not  a  matter  of  absolute 
right  to  either  party:  it  is  a  matter  resting  in 
the  discretion  of  the  court,  to  be  exercised  up- 
<m  a  consideration  of  all  the  drcumstances  of 
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each  particular  case.  The  jurisdiction,  said 
Lord  Eldon,  "is  not  compulsory  upon  the 
court,  but  the  subject  of  discretion.  The  ques- 
tion is  not  what  the  court  must  do,  but  what  it 
may  do  under  [the}  circumstances,  either  ezer- 
ciaing  the  jurisdiction  by  granting  the  specific 
performance  or  abstaining  from  it."    12  Yes., 

And  long  previous  to  him  Lord  Hardwicke 
and  other  eminent  equity  judges  of  England 
had,  in  a  great  variety  of  cases,  asserted  the 
same  discretionary  power  of  the  court.  In 
Jonety.  Statham,  8  Atk.,  888,  Lord  Hardwicke 
said:  " The  constant  doctrine  of  this  court  is, 
that  it  is  in  their  discretion,  whether  in  such  a 
bill  they  will  decree  a  specific  performance  or 
leave  the  plaintiff  to  his  remedy  at  law."  And 
in  Undenoood  v.  Hitheox,  1  Yes.,  8r.,  279,  the 
same  great  judge  said,  in  refusing  to  enforce  a 
contract:  "  The  rule  of  equity  in  carrying  agree- 
ments into  specific  performance  is  well  known, 
and  the  court  is  not  obliged  to  decree  every 
agreement  entered  into,  though  for  valuable 
consideration,  in  strictness  of  law,  it  depending 
on  the  circumstances." 

Later  jurists,  both  in  England  and  in  the 
United  States,  have  reiterated  the  same  doctrine. 
Chancellor  Kent,  in  Sej/Tnour  v.  Delatuey,  6 
Johns.  Ch.,  222,  upon  an  extended  review  of 
the  authorities  on  the  subject,  declares  it  to  be 
a  settled  principle  that  a  specific  performance 
of  a  contract  of  sale  is  not  a  matter  of  course, 
but  rests  entirely  in  the  discretion  of  the  court 
upon  a  view  of  all  the  circumstances;  and 
ChaneeWrr  Bates,  of  Delaware,  in  Ooodwtn  v. 
OoUins,  recently  decided,  upon  a  very  full  con- 
sideration of  the  adjudged  cases,  says  that  a 
patient  examination  of  the  whole  course  of  de- 
cisions on  this  subject  has  left  with  him  "  no 
doubt  that,  as  a  matter  of  judicial  history,  such 
a  discretion  has  always  been  exercised  in  admin- 
istering this  branch  of  equity  jurisprudence." 

It  is  true  the  cases  cited,  in  which  the  dis- 
cretion of  the  court  is  asserted,  arose  upon  con- 
tracts in  which  there  existed  some  inequality 
or  unfairness  in  the  terms,  by  reason  of  which 
injustice  would  have  followed  a  specific  per- 
formance. But  the  same  discretion  is  exercised 
where  the  contract  is  fair  in  its  terms,  if  its  en- 
forcement, from  subsequent  events  or  even  from 
collateral  circumstances,  would  work  hardship 
or  injustice  to  either  of  the  parties. 

In  the  case  of  The  City  of  London  v.  Noih, 
1  Yes.,  12,  the  defendant,  a  lessee,  had  cove- 
nanted to  rebuild  some  houses,  but,  instead  of 
doing  this,  he  rebuilt  only  two  of  them,  and 
repaired  the  others.  On  a  bill  by  the  citv  for  a 
specific  performance  Lord  Hardwicke  held  that 
the  covenant  was  one  which  the  court  could 
specifically  enforce;  but  said,  "  The  most  ma- 
terial objection  for  the  defendant,  and  which 
has  weight  with  me,  is  that  the  court  is  not 
obliged  to  decree  a  specific  performance,  and 
will  not  when  it  would  be  a  hardship,  as  it 
would  be  here  upon  the  defendant  to  oblige  him, 
after  having  very  largely  repaired  the  houses,  to 
pull  them  dowD  and  rebuild  them."  In  Faint 
V.  Brown,  cited  in  Bamtden  v.  Hylion,  2  Yea. , 
806,  similar  hardship,  flowing  from  the  specific 
execution  of  a  contract,  was  made  the  ground 
for  refusing  the  decree  prayed.  In  that  case  the 
defendant  was  the  owner  of  a  small  estate,  de- 
vised to  him  on  condition  that  if  he  sold  it 
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within  twenly-flve  years  one  half  of  the  pur- 
chase money  should  go  to  his  brother.  Having 
contracted  to  sell  the  property,  and  refusing  to 
carry  out  the  contract  under  the  pretense  that 
he  was  intoxicated  at  the  time,  a  bill  was  filed 
to  enforce  its  specific  ezeculion,  but  Lord 
Hardwicke  is  reported  to  have  said  that,  with- 
out regard  to  the  other  circumstance,  the  hard 
ship  alone  of  losing  half  the  purchase  money, 
if  the  contract  was  carried  into  execution,  was 
sufficient  to  determine  the  discretion  of  the 
court  not  to  interfere,  but  to  leave  the  parties 
to  ths  law. 

The  discretion  which  may  be  exercised  in 
this  class  of  cases  is  not  au  arbitrary  or  capri- 
cious one,  depending  upon  the  mere  pleasure 
of  the  court,  but  one  which  is  controlled  by  the 
established  doctrines  and  settled  principles  of 
equity.  Ko  positive  rule  can  be  laid  down  by 
which  the  action  of  the  court  can  be  deter- 
mined in  all  cases.  In  general  it  may  be  said 
that  the  specific  relief  will  be  granted  when  it 
is  apparent,  from  a  view  of  all  the  circumstances 
of  the  particular  case,  that  it  will  subserve  the 
ends  of  justice:  and  that  it  will  be  withheld 
when,  from  a  like  view,  it  appears  that  it  will 
produce  hardship  or  injustice  to  either  of  the 
parties.  It  is  not  sufficient,  as  shown  by  the 
cases  cited,  to  caJl  forth  theeouitable  interposi- 
tion of  the  court,  that  the  legal  obligation  under 
the  contract  to  do  the  specific  thing  desired 
may  be  perfect.  It  must  also  appear  that  the 
8pc«iflc  enforcement  will  work  no  hardship  or 
injustice,  for  if  that  result  would  follow,  the 
court  will  leave  the  parties  to  their  remedies  at 
law,  unless  the  granting  of  the  specific  relief 
can  be  accompanied  with  conditions  which  will 
obviate  that  result.  If  that  result  can  be  thus 
obviated,  a  specific  performance  will  generally 
in  such  cases  be  decreed  conditionally.  It  is 
the  advantage  of  a  court  of  equity,  as  observed 
by  Lord  Redesdalein  Davity.  Sons,  2  Sch.  & 
lief.,  848,  that  it  can  modify  the  demands  of 
parties  according  to  justice,  and  where,  as  in 
that  case,  it  would  oe  inequitable,  from  a 
change  of  circumstances,  to  enforce  a  contract 
specifically,  it  may  refuse  its  decree  unless  the 
party  will  consent  to  a  conscientious  modiflca 
tion  of  the  contract,  or,  what  would  generally 
amount  to  the  same  thing,  take  a  decree  upon 
condition  of  doing  or  relinquishing  certain 
things  to  the  other  party. 

In  the  present  case  objection  is  taken  to  the 
action  of  the  complainant  in  offering,  in  pay- 
ment of  the  first  installment  stipulated,  notes 
of  the  United  Slates.  It  was  insisted  by  the 
defendant  at  the  time,  and  it  is  contended  by 
his  counsel  now,  that  the  covenant  in  the  lease 
required  payment  for  the  property  to  be  made 
in  gold.  The  covenant  does  not  in  terms  specify 

fold  as  the  currency  in  which  payment  is  to 
e  made;  but  gold,  it  is  said,  must  have  been  in 
the  contemplation  of  the  parties,  as  no  other 
currency,  except  for  small  amounts,  which 
could  be  discharged  in  silver,  was  at  the  time 
recognized  by  law  as  a  legal  tender  for  private 
debts. 

Although  the  contract  in  this  case  was  not 
completed  until  the  proposition  of  the  defend- 
ant was  accepted  in  April,  1864,  after  the  pas- 
sage of  the  Act  of  Congress  making  notes  of 
the  United  States  a  le^  tender  for  private 
debts,  yet  as  the  propiosition  containing  the 
fi04 


terms  of  the  contract  was  previously  made,  the 
contract  itself  must  be  construed  as  if  it  had 
been  then  concluded  to  take  effect  subsequently. 

It  is  not  our  intention  to  express  any  opinion 
upon  the  constitutionality  of  the  provision  of 
the  Act  of  Congress,  which  makes  the  notes  of 
the  United  States  a  le^  tender  for  private 
debts,  nor  whether,  if  constitutional,  the  pro- 
vision is  to  be  limit«i  in  its  application  to  con- 
tracts made  subsequent  to  the  passage  of  the 
Act.  These  questions  are  the  subject  of  special 
consideration  in  other  cases,  and  their  solution 
is  not  required  for  the  determination  of  the 
case  before  us.  In  the  view  we  take  of  the 
case,  it  is  immaterial  whether  the  constitution- 
ality of  the  provision  be  affirmed  or  denied. 
The  relief  which  the  complainant  seeks  resta, 
as  already  stated,  in  the  sound  discretion  of  the 
court;  and,  if  granted,  it  maybe  accompanied 
with  such  conditions  as  will  prevent  hardship 
and  insure  justice  to  the  defendant.  The  suit 
itself  is  an  appral  to  the  equitable  jurisdiction 
of  the  court,  and  in  asking  what  is  equitable 
to  himself,  the  complainant  necessarily  submita 
himself  to  the  judgment  of  the  court,  to  do 
what  it  shall  adjudge  to  be  equitable  to  the  de- 
fendant. 

The  kind  of  currency  which  the  complainant 
offered,  is  only  important  in  considering  the 
good  faith  of  his  conduct.  A  party  does  not 
forfeit  his  rights  to  the  interposition  of  a  court 
of  equity  to  enforce  a  specific  performance  of 
a  contract,  if  he  seasonably  and  in  good  faith 
offers  to  comply,  and  continues  ready  to  com- 
ply, with  its  stipulations  on  his  part,  although 
he  may  err  in  estimating  the  extent  of  his  ob- 
ligation. It  is  only  in  courts  of  law  that  lit^^ 
and  exact  performance  is  required.  The  con- 
dition of  the  currency  at  the  time  repels  any 
imputation  of  bad  faith  in  the  action  of  the 
complainant.  The  Act  of  Congress  had  declared 
the  notes  of  the  United  States  to  be  a  leg&l 
tender  for  all  debts,  without,  in  terms,  making 
any  distinction  between  debts  contracted  be- 
fore and  those  contracted  after  its  passage. 
Gold  had  almost  entirely  disappeared  from  cir- 
culation. The  community  at  large  used  the 
notes  of  the  United  States  in  the  discharge  of 
all  debts.  They  constituted,  in  fact,  almost  the 
entire  currency  of  the  country  in  1864.  They 
were  received  and  paid  out  by  the  government; 
and  the  validity  of  the  Act  dedariog  them  a 
legal  tender  had  been  sustained  by  nearly  every 
state  court  before  which  the  queeiion  had  been 
raised.  The  defendant.it  is  true,  inedsted  upon  his 
right  to  payment  in  gold,  but  before  the  expira- 
tion of  the  period  prescribed  for  the  completion 
of  the  purchase,  he  left  the  City  of  Washing- 
ton, and  thus  cut  off  the  possibility  of  any 
other  tender  than  the  one  made  within  that 
period.  In  the  presence  of  this  difficulty,  re 
specting  the  mode  of  payment,  which  could 
not  be  obviated,  by  reason  of  the  absence  of 
the  defendant,  the  complainant  filed  his  bill,  in 
which  he  states  the  question  which  had  arisen 
between  them,  and  invokes  the  aid  of  the  court 
in  the  matter,  offering  specifically  to  perform 
the  contract  on  his  part  according  to  its  true 
intent  and  meaning.  He  thus  placed  himaelf 
promptlv  and  fairly  before  the  court,  ezprem- 
ing  a  willingness  to  do  whatever  it  should  ad- 
judge he  ought  in  equity  and  conscience  to  do 
in  the  execution  of  the  contract. 
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Nothing  further  could  have  been  reasonably 
required  of  him  under  the  circumstances,  even 
if  we  ^ould  assume  that  the  Act  of  Congress, 
making  the  notes  of  the  United  States  a  legal 
tender,  does  not  appl^  to  debts  created  before 
its  passage,  or  if  applicable  to  such  debts,  is,  to 
that  extent,  unconstitutional  and  void. 

In  the  case  of  Chetterman  y.  Afann,  0  Hare. 
212,  it  was  held  bv  the  Uourt  of  Chancery  of 
England,  that  where  an  underlessee  had  a 
covenant  for  the  renewal  of  his  lease,  upon 
paying  to  liis  lessor  a  fair  proportion  of  the 
fines  and  expenses  to  which  the  lessor  might 
be  subjected  in  obtaining  a  renewal  of  his  own 
term  nom  the  superior  landlord,  and  of  any 
increased  rent  upon  such  renewal,  and  there 
was  a  difference  between  the  parties  as  to  the 
amount  to  be  paid  by  the  underlessee,  h^ 
might  apply  for  a  specific  performance  of  the 
coDvemmt,  and  submit  to  the  court  the  amount 
to  1)e  paid.  So  here  in  this  case,  the  com- 
plainant applies  for  a  specific  performance,  and 
submits  the  amount  to  be  paid  by  him  to  the 
judgment  of  the  court. 

We  proceed  to  consider  whether  any  other 
circumstances  have  arisen  since  the  covenant 
in  the  lease  was  made,  which  renders  the  en- 
forcement of  the  contract  of  sale,  subsequently 
completed  between  the  parties,  inequitable. 
Such  circumstances  are  asserted  to  have  arisen 
in  two  particulars;  first,  in  the  greatly  increased 
Talue  of  the  property;  and  second,  in  the  trans- 
fer of  a  moiety  of  the  complainant's  original 
interest  to  his  brother. 

It  is  true,  the  property  has  greatly  increased 
in  value  since  April,  1854.  Some  increase  was  an- 
ticipated by  the  parties,  for  the  covenant  exacts, 
in  case  of  the  lessee's  election  to  purchase,  the 
payment  of  one  half  more  than  its  then  estimated 
value.  If  the  actual  increase  has  exceeded  the 
estimate  then  made,  that  circumstance  furnish- 
es no  ground  for  interference  with  the  arrange- 
ment of  the  parties.  The  question,  in  such 
cases,  always  is,  was  the  contract,  at  the  time 
it  was  made,  a  reasonable  and  fair  one?  If 
such  were  the  fact,  the  parties  are  considered 
as  having  taken  upon  themselves  the  risk  of 
subsequent  fluctuations  in  the  value  of  the 
property,  and  such  fluctuations  are  not  allowed 
to  prevent  its  specific  enforcement.  Wellt  v. 
Ths Direct  L.  and  P.  BailiBay  Go.,  9  Hare,  129; 
Low  T.  TreadieeU,  12  Me.,  441;  Fry,  Spec. 
Perf.  of  Contracts,  sees.  2ii5  and  252.  Here 
the  contract,  as  already  stated,  was,  when  made, 
a  fair  one,  and  ia  all  its  attendant  circum- 
stances, free  from  objection.  The  rent  reserved 
largely  exceeded  the  rent  then  paid,  and  the 
sum  stipulated  for  the  property  largely  exceed- 
ed its  then  market  value. 

The  transfer,  bv  the  complainant  to  his 
brother,  of  one  half  interest  in  the  lease,  as- 
suming now,  for  the  purpose  of  the  argument, 
that  there  is,  in  the  record,  evidence,  wliich  we 
can  notice,  of  such  transfer,  in  no  respect  af- 
fects the  obligation  of  the  defendant,  or  im- 
pairs the  right  of  the  complainant  to  the  en- 
forcement of  the  contract.  The  brother  is  no 
party  to  the  contract,  and  any  partial  interest 
he  may  have  acquired  therein,  the  defendant 
was  not  bound  to  notice.  The  owners  of  par- 
tial interests  in  contracts  for  land,  acquired  sub- 
sequent to  their  execution,  are  not  necessary 
parties  to  bills  for  their  enforcement.  The 
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original  parties  on  one  side  are  not  to  be  mixed 
up  in  controversies  between  the  parties  on  the 
other  side,  in  which  they  have  no  concern. 

If  the  entire  contract  had  been  assigned  to 
the  brother,  so  that  he  had  become  substituted 
in  the  place  of  the  complainant,  the  case  would 
have  been  difFerent.  In  that  event,  the  brother 
might  have  filed  the  bill,  and  insisted  upon  be- 
ing treated  as  representing  the  vendee.  The 
general  rule  is,  that  the  parties  to  the  contract 
are  the  only  proper  parties  to  the  suit  for  its 
performance,  and.  except  in  the  case  of  an  as- 
signment of  the  entire  contract,  there  must  be 
some  special  circumstances  to  authorize  a  de- 
parture from  the  rule. 

"  The  court,"  says  Ohaneellor  Cottenham,  in 
Tasker  v.  Small,  3  Mylne  &  Craig,  69,  "assumes 
jurisdiction  in  cases  of  specific  performance  of 
contracts, because  a  court  of  law,giving  damages 
only  for  the  non-performance  of  the  contract, 
in  many  cases,  does  not  afford  an  adequate  rem- 
edy. But  in  equity,  as  well  as  at  law,  the  con- 
tract constitutes  Oie  right,  and  regulates  the 
liabilities  of  the  parties:  and  the  object  of  both 
proceedings  is  to  place  the  party  complaining, 
as  nearly  as  possible,  in  the  same  situation  as 
the  defendant  had  agreed  that  he  should  be 
placed  in.  It  is  obvious,that  per80ns,Btranger8 
to  the  contract  and,  therefore,  neither  entitled 
to  the  rights  nor  subject  to  the  liabilities  which 
arise  out  of  it,  are  as  much  strangers  to  a  pro- 
ceeding to  enforce  the  execution  of  it  as  they 
are  to  a  proceeding  to  recover  damages  for  the 
breach  of  it." 

When  the  complainant  has  received  his  deed 
from  the  defendant,  the  brother  may  claim 
from  him  a  conveyance  of  an  interest  in  the 
premises,  if  he  have  a  valid  contract  for  such 
mterest,  and  enforce  such  conveyance  by  suit; 
but  that  is  a  matter  with  which  the  defendant 
has  no  concern. 

It  seems  that  the  draft  of  the  trust  deed,  to 
secure  the  deferred  payments,  sent  to  the  de- 
fendant for  examination,  was  prepared  for  ex- 
ecution by  the  complainant  alone,  and  contidned 
a  stipulation  that  he  might,  if  he  should  so 
elect,  pay  off  the  deferred  payments  at  earlier 
dates  than  those  mentioned  in  the  covenant  in 
the  lease:  and  it  is  objected  to  the  complain- 
ant's right  to  a  specific  performance,  that  the 
trust  deed  was  not  drawn  to  be  executed  joint- 
ly by  him  and  his  brother,  and  that  it  contained 
this  stipulation.  A  short  answer  to  this  obicc- 
tion  is  found  in  the  fact  that  the  parties  had 
disagreed  in  relation  to  the  payment  to  be  made, 
and  until  the  disagreement  ceased  no  deeds 
were  required.  It  is  admitted  that  the  form  of 
the  trust  deed  was  not  such  an  one  as  the  de- 
fendant was  bound  to  receive,  but  as  it  was 
sent  to  him  for  examination,  good  faith  and 
fair  dealing  required  him  to  indicate  in  what 
particulars  it  was  defective,  or  with  which 
clauses  he  was  dissatisfied.  Whether  it  was 
the  duty  of  the  complainant  or  defendant  to 
prepare  the  trust  deed,  according  to  the  usage 
prevailing  in  Washinc^n,  is  not  entirely  clear 
from  the  evidence.  There  is  testimony  both 
ways.  The  true  rule,  independent  of  any  usage 
on  the  subject,  would  seem  to  be  that  the  party 
who  is  to  execute  and  deliver  a  deed  should 
prepare  it.  It  is,  however,  immaterial  for  this 
case,  what  rule  obtains  in  Washington.  Until 
the  purchase  money  was  accepted,  there  was 
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no  occaaion  to  prepare  any  instrument  for  ex- 
ecution. So  long  as  that  was  refused  the  prep- 
aration of  a  trust  deed  was  a  work  of  superero- 
fation.  Besides,  the  execution  of  a  trust  deed 
y  the  complainant  was  to  be  aimultaneoua 
with  the  execution  of  a  conveyance  by  the  de- 
fendant. The  two  were  to  be  concurrent  acts; 
and  if  the  complainant  was  to  prepare  one  of 
them,  the  defendant  was  to  prepare  the  other, 
and  it  is  not  pretended  that  the  defendant  acted 
in  the  matter  at  all. 

The  objection  to  the  trust  deed,  founded  up- 
on the  omission  of  the  name  of  the  claimant  s 
brother  as  a  co-f^antor,  does  not  merit  consid- 
eration. All  that  the  defendant  had  to  do  was 
to  see  that  he  got  a  trust  deed,  as  security  for 
the  deferred  payments,  from  the  party  to  whom 
he  transferred  the  title. 

The  defendant  states  in  bis  testimony  that 
when  the  lease  was  executed  he  objected  to  the 
stipulation  for  a  sale  of  the  premises,  and  that  the 
defendant  told  him  that  it  should  go  for  noth- 
ing. And  it  has  been  argued  by  counsel  that 
this  evidence  should  control  the  terms  of  the 
covenant.  The  answer  to  the  position  taken  is 
brief  and  decisive.  First,  nothing  of  the  kind 
is  averred  in  the  answer;  second,  the  testimony 
of  the  defendant  in  this  particular  is  distinctly 
contnulicted  by  that  of  the  complainant,  and 
is  inconsistent  with  the  attendant  drcum- 
gtances;  and  Uiird,the  evidence  is  inadmissible. 
When  parties  have  reduced  their  contracts  to 
writing,  conversations  controlling  or  changing 
their  stipulations  are,  in  the  absence  of  fraud, 
no  more  received  in  a  court  of  equity  than  in  a 
court  of  law. 

Upon  a  full  consideration  of  the  portions  of 
the  defendant,  we  perceive  none  which  should 
preclude  the  complainant  from  claiming  a  spe- 
cific performance  of  the  contract. 

The  only  question  remaining  is,  upon  what 
terms  shall  the  decree  be  madeT  And  upon 
this  we  have  no  doubt. 

The  parties,  at  the  time  the  proposition  to 
sell,  embodied  in  the  covenant  of  the  lease.was 
made,  had  reference  to  the  currency  then  rec- 
ognized by  law  as  a  legal  tender,  which  con- 
sisted only  of  gold  and  silver  coin.  It  was  for 
a  specific  number  of  dollars  of  that  character 
that  the  offer  to  sell  was  made,  and  it  strikes 
one  at  once  as  inequitable  to  compel  a  transfer 
of  the  property  for  notes,  worth  when  tendered 
in  the  market  only  a  little  more  than  one  half 
of  the  stipulated  price.  Such  a  substitution  of 
notes  for  coin  could  not  have  been  in  the  possi- 
ble expectation  of  the  parties.  Nor  is  it  reason- 
able to  suppose,  if  it  had  been,  that  the  cov- 
enant would  ever  have  been  inserted  in  the  lease 
without  some  provision  against  the  substitu- 
tion. The  complainant  must,  therefore,  take 
his  decree  upon  payment  of  the  stipulated  price 
in  gold  and  silver  coin.  Whilst  he  seeks  equi- 
ty he  must  do  equity. 

The  decree  of  the  court  below  will,  there- 
fore, be  reversed,  and  the  cause  remanded  with 
directions  to  enter  a  decree  for  the  execution, 
by  the  defendant  to  the  complainant,  of  a  con- 
veyance of  the  premises  with  warranty,  sub- 
ject to  the  yearly  ground  rent  specified  in  the 
covenant  in  the  lease,  upon  the  paymt^nt  by  the 
latter  of  the  installments  past  due,  with  legal 
interest  thereon,  in  gold  and  silver  coin  of  the 
United  States.and  upon  the  execution  of  atrust 
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deed  of  the  premises  to  the  defendant  as  secu- 
rity for  the  payment  of  the  remaining  install- 
ments as  they  respectively  become  due,  with 
legal  interest  thereon,  in  like  coin ;  the  amounts 
to  be  paid  and  secured  to  be  stated,  and  Uie 
form  of  the  deeds  to  be  settled,  by  amaater;  the 
costs  to  be  paid  by  the  complainant 

Mr.  Chief  Justice  Chase: 

I  concur  in  the  conclusion  as  above  an- 
nounced— that  the  complainant  was  entitled  to 
specific  performance  on  payment  of  the  price 
of  the  land  in  gold  and  silver  coin — but  1  am 
unable  to  yield  my  assent  to  the  argument  by 
which,  in  tliis  case,  it  is  supported. 

•  Mr.  Justiet  S.  Nelson : 
I  concur  in  the  above. 


Cited— 12  WaU.,  SZ4 ;  26  N.  J.  Bq.,  882 :  8  Am.  Bap., 
370  (U  Yt.,  286) ;  18  Am.  Bep.,  87  (28  Mich.,  170) :  41 
Am.  Rep.,  887. 721  (17  Mioh.,  448);  106  Maw.,  386 ;  87 
N,  Y.,  817,  318. 


UNITED  STATES,  IHjf., 

V. 

HENRY  C.  SMITH,  ANSON  SMITH,  AL- 
LEN DARROW,  AHD  FRANCIS  V.  DAR- 

ROW. 

(See  S.  C,  8  WaU.,  687-8000 

Surety  in  bond,  how  far  UaNe. 

Where  one  grot  a  license  as  a  distiller  of  coal  oU, 
and  Rave  bond  with  surety,  neither  be  nor  his 
surety  was  liable  for  any  breach  after  the  expira>- 
tion  of  the  lloenae. 

[No.  85.] 
Argued  Nov.  f4,  1869.    Dedded  Jan.  H,  1870. 

ON  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of  the 
United  States  for  me  Northern  District  of  Ohio. 

An  action  of  debt  was  brought  in  the  court 
below  by  the  United  States,  upon  a  coal  dis- 
tiller's bond  given  for  a  license.  The  license 
expired  May  1, 1866.  The  acts  charged  against 
the  defendants  by  which  they  were  aUe^d  to 
be  liable  on  said  bonds,  were  done  in  June,  1866. 

The  judges  of  the  circuit  court  being  di- 
vided in  opinion,  certified  upon  request  of  the 
plaintiff  a  statement  of  the  pleadings,  facts  and 
point  of  disagreement  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Menrra.  E.  R.  Hoar,  AUpCfen.,  and  W.  A. 
Field,  Asiit.  AttyOen.,  tot  the  United  States: 

In  behalf  of  the  United  States  it  is  submitted: 

1.  That  the  condition  of  the  bonds  required 
by  the  68d  section  of  the  Act  of  March  3,  1865, 
being  for  the  l)eneflt  of  the  obligors,  must  be 
strictly  performed  to  relieve  them  of  liability. 
2  Wm.  Saund.,  47. 

2.  That  the  condition  is  not,  in  terms,  re- 
strained from  extending  to  breaches  occurring 
l)eyond  the  duration  of  the  license. 

3.  The  defendants  are  liable  on  the  bond, 
for  the  failure  to  pay  taxes  accruing  after  the 
expiration  of  the  license. 

Mr.  John  A.  Wille,  for  defendants: 

The  lx>nd  had  no  vitality  to  secure  the  pay- 
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ment  of  dues  to  the  United  Stataa  on  account 
«f  the  oil  "  distilled,  sold  and  removed  for  con- 
sumption and  sale  by  the  said  principals,  the 
Smiths,  from  their  said  distillery,  after  the  first 
'day  of  May,  1866,  to  wit:  after  the  expiration 
of  the  license  granted  to  them  as  coal  oil  dis- 
tUlen,"  May  27th,  1865. 

1.  By  the  Act  of  1864,  approved  June  80 
<8tat.  at  L.,  Sanger,  1864.  ch.  178,  p.  228), 
sec.  74,  last  sentence,  on  p.  249,  it  is  provided : 
"All  licenses  granted  after  the  first  day  of 
May  in  any  year,  shall  continue  in  force  until 
the  first  day  of  May  next  succeeding." 

There  is  no  authority  for  requiring  the  bond, 
«xcept  by  section  94,  p.  265,  last  proviso  but 
one,  "Distillers  of  coal  oil  shall  be  subject  to  all 
the  provisions  of  law  applicable  to  distillers  of 
spirits  with  regard  to  licenses,  bonds,  ete.,  and 
all  other  provisions  designed  for  the  purpose 
of  securing  Uie  payment  of  duties,  so  far  as  the 
^same  may  in  the  judgment  of  the  Commis- 
sioner of  Internal  uevenue  and  under  regula- 
tions prescribed  bv  him,  be  deemed  necessary 
for  that  purpose.'' 

So  far  as  the  record  instructs  ud,  the  com- 
fnissioner  has  exercised^  judgment  about  the 
matter,  and  prescribea  no  regulations,  and 
there  is  no  statutory  authority  for  taking  his 
lioDd.  But  if  it  is  assumed  that  the  provisions 
■of  law  applicable  to  distillers  of  spirits  apply 
to  coal  oil  distillers,  this  bond  does  not,  in  any 
particular,  conform  to  these  provisions.  The 
.fiSdsection.p.  42,  contains  these  provisions.  The 
proposed  licensed  distiller  "  shall  make  an  ap- 
plication to  the  assessor  therefor,  and  before 
the  license  is  issued  be  shall  give  a  bond  to  the 
United  States,"  which  provides  as  conditions, 
Among  other  things,  "  That  he  will  render  to 
said  assessor  on  the  1st,  11th  and  Slst  days  of 
each  and  every  month,  or  within  five  days 
thereafter,  during  the  continuance  of  said  li- 
-oense,  an  exact  account  of  the  number  of  gal- 
lons distilled;  that  he  will  not  sell,  ete.,  an^ 
«pirit8  distilled  by  him  under  and  by  virtue  of  his 
■aid  license  until ,  eto. ;  and  that  he  will  pay  the 
•duties  on  the  spirits  so  distilled."  How?  The 
answer  is:  "  Under  and  by  virtue  of  his  said 
license."  It  seems  evident,  therefore,  that  the 
<!ODdition  of  the  bond  has  explicit  reference  to 
the  cnrrent  license,  and  must  cease  to  be  opera- 
tive for  acts  after  the  expiration  of  the  license. 


Mr.  Jiutkt  Chrler  delivered  the  opinion  of 
the  court: 

The  question  submitted  to  the  court  for  our 
-solution  arises  on  the  construction  to  be  given 
to  the  condition  of  a  coal  distiller's  bond,  dated 
S7th  of  May,  1866,  which  is  as  follows: 

"That,  whereas,  the  said  H.  C.  Smith  & 
Co.  have  made  application  to  the  Collector  of 
Internal  Revenue  for  the  18th  collection  dis- 
trict of  the  State  of  Ohio,  for  a  license  as  coal 
■oil  distilleiB  at  their  distUlerr,  situate  in  the 
City  of  Cleveland,  County  of  Cuyahoga,  and 
State  aforesaid :  now,  therefore,  it  the  said  H. 
-C.  Smith  &  Co.  shall  truly  and  faithfully  con- 
form to  all  the  provisions  of  an  Act  entitled  'An 
Act  to  Provide  Internal  Revenue  to  Support  the 
4k)Temment  and  to  Pay  Interest  on  the  Public 
Debt,'  approved  July  1.  1862,  and  of  such 
■other  Act  or  Acts  as  are  now  or  may  hereafter 
fieeSWAix. 


be  in  this  behalf  enacted,  then  the  above  obli- 
f^tion  to  be  void  and  of  no  effect;  otherwise 
It  shall  abide  and  remain  in  full  force  and  virt- 
ue." 

Now,  this  Act  of  July  1st,  1862,  has  been  in- 
serted m  nuyori  cautela;  yet  it  is  admitted  that 
the  Act  of  June  iiOth,  1864,  entitled  "An  Act 
to  Provide  Internal  Revenue,  to  Support  the 
Government,  to  Pay  Interest  on  the  Public  Debt, 
and  for  other  Purposes,"  is  the  only  Act  appli- 
cable to  this  case.  The  Act  of  1862  was  re- 
pealed by  it. 

As  might  be  expected  in  an  Act  embracing 
the  almost  innumerable  subjects  of  taxation 
contained  in  this  bill,  and  covering  over  sev- 
enty pages  of  the  statute  book,  it  may  proba- 
bly contain  provisions  in  one  part  of  it,  diffi- 
cult to  be  reconciled  with  others.  Yet,  when 
carefully  examined,  we  find  no  difficulty  In 
answering  the  question  proposed  by  the  circuit 
judges,  which  is  as  follows: 

"Whether  the  said  Henrv  C.  Smith,  Anson 
Smith,  Allen  Darrow.and  Francis  D.  Darrow, 
are  liable  as  principals  or  sureties  on  said  bond, 
for  the  failure  of  said  principals,  Henry  C. 
Smith  and  Anson  Smith,  to  pay  the  said  taxes 
due  and  levied  on  the  oil  distilled,  sold,  and  re- 
moved for  consumption  and  sale  by  them,  the 
said  principals  as  aforesaid,  from  their  said 
distillery,  after  the  first  day  of  May,  A.  D. 
1866,  to  wit :  after  the  expiration  of  the  license 
granted  to  them  as  coal  oil  distillers  upon  their 
said  application,  mentioned  in  the  condition  of 
said  bond." 

The  7lBt  section  of  the  Act  is  the  one  which 
prescribes  the  conditions  under  which  licenses 
shall  be  given,  and  requires — 

"  That  no  person,  firm,  company  or  corpora- 
tion shall  be  engaged  in  prosecuting  or  carry- 
ing on  any  trade,  t)usiness  or  profession  here- 
inafter mentioned  and  described,  until  he  or 
they  shall  have  obtained  a  license  therefor  in 
the  manner  hereinafter  provided." 

The  73d  section  subjects  all  persons  who  neg- 
lect it,  to  fine  and  imprisonment. 

The  74th  section,  inter  aUa,  has  this  provision: 
That '  'all  licenses  granted  after  the  first  day  of 
May  in  any  year,  shall  continue  in  force  until 
the  first  da^  of  May  next  succeeding." 

This  section  of  the  Act  fixes  the  limit  to  the 
license,  beyond  which  time  the  parties  to  the 
bond  are  not  bound  to  answer  for  any  breach 
of  the  condition. 

The  provisions  of  the  53d  and  94th  sections 
of  the  Act,  which  subject  distillers  of  coal  oil 
to  the  provisions  of  the  Act  applicable  to  the 
distillers  of  spirits,  "  so  far  as  the  same  may,  in 
the  judgment  of  the  Commissioner  of  Internal 
Revenue,  be  deemed  necessary,"  have  no  ap- 
plication to  the  point.  The  commissioner  has 
exercised  no  judgment,  and  prescribed  no  reg- 
ulations on  the  subject,  so  far  as  appears.  The 
bond  has  no  reference  to  such  conditions  as 
are  required  in  distillery  bonds,  and  cannot  be 
affectai  by  them.  "  "Tis  not  so  written  in  the 
bond." 

Therefore  it  ia  ordered  that  it  be  certified  to  the 
judges  of  the  Circuit  Court,  in  anneer  to  the 
quettion  tvbmitied,  that  the  defendante  are  not 
li<Me. 
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SAMUEL  C.  MORQAN,  Appt., 

V. 

THE    TOWN    OF   BELOIT  asd    SIMON 

RUBLE  BT  AL. 

Judgment  affirmed  bg  equal  diei»io» — townbondi. 

Judgment  of  the  oourt  below  dlsmlaains  a  bill 
affirmed  by  equal  division  In  a  oaae  wbere  toe  town 
offloera  bad  leaiffned  to  avoid  levy  in^  a  tax  to  pay  a 
Judgment  on  town  bonds,  as  was  required  by  aman- 
domus^and  there  was  no  Board  of  Bupervison,  and 
the  action  was  brought  SKalnst  leading  citizens,  as 
representatireB  of  the  town,to  recover  the  amount 
ofthe  judgment. 

[No.  17.] 

Argued  J^S*.  M,  Mar.  SB,  and  Nm.  16, 1869. 

Decided  Jan.  31,  1870. 

APPEAL  from  the  Circuit  C!ourt  of  the  United 
States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  of  Morgan  t.  BeUnt  was 
filed  in  the  court  l)elow  by  the  appellant,  to  ob- 
tain satisfaction  of  a  judgment  upon  certain 
town  Iwnds,  from  certain  leading  citizens  of 
said  town.  The  bill  alleged,  among  other  tilings, 
that  by  the  laws  of  the  State,  no  writ  of  fiiri 
fadae  could  be  issued  against  the  town ;  that 
the  Board  of  Supervisors,  whose  duty  it  was  to 
levy  a  tax  for  the  payment  of  the  judgment, 
neglected  to  levy  such  tax;  that  he  had  already 
obtained  a  writ  of  mandamue  to  compel  sucn 
levy,  and  that  the  said  officers  had  not  obeyed 
the  same,  but  had  resigned  their  offices;  and 
that,  for  the  purpose  of  evading  payment  of 
said  judgment,  the  inhabitants  of  said  Town 
had  conspired  to  prevent  the  existence  of  any 
lawful  Board  of  Supervisors;  and  that  there 
was  not  any  such  lawful  Board  then  in  exist- 
ence. Therefore  this  bill  asked  to  have  the 
judgment  enforced  against  the  said  defendants, 
as  representatives  of  the  town.  Upon  demurrer 
thereto,  the  said  bill  was  dismissed;  whereupon 
the  complainant  took  an  appeal  to  this  court. 

Mr.  M.  H.  Carpenter,  for  appellant. 

Meitri.  H.  L.  Palmer  and  E.  O.  Ryan,  for 
appellees. 

Mr.  ChMfJuttiee  Cluuie  delivered  the  opin- 
ion: 
J%tdgment  affirmed  by  equal  dinUion. 


HENBY  DREHMAN,  Plff-  »»  .»rr., 

c. 

CHARLES  G.  STIFLE. 

(See  H.  C,  8  WaU.,  BSS-flOS.) 

BM  of  attainder,  and  bill  of  paint  andpenaltiea 
— exemptionfromtuittfor  acta  done  by  military 
authority — u  not  unameUtutionai — State  may 
paet  retroactive  laiea. 

The  term  "bill  of  attainder"  In  the  National 
Constitution  ig  generical,  and  Embraces  both  bills 
of  attainder  and  bills  of  pains  and  penalties. 

A  provision  In  the  Constitution  of  Missouri,  which 
exempts  from  suits  for  acts  done  by  military  au- 
thority, belongs  to  neither  of  those  classes  of  bills. 

Such  provision  is  not  a  law  im pairing  the  obliga- 
tion of  contracts,  in  violation  of  the  Constitution 
of  the  United  Htates. 

A  State  Legislature  may  pass  retroactive  laws, 


NoTB.— What  Iaw8  are  void  at  impairing  the  obUgia- 
tion  of  contractt.  Vested  righto  :  coiuit<tu«(»iaI{t|/  of 
law,  or  of  repeal,  or  modification  of  ttatutet.  See 
noU  to  Fletcher  v.  Feck,  10  U.  S.  (6  CranchJ,  87. 

60tt 


where  there  is  no  inhibition  in  the  Constitution  of 
the  State,  provided  they  do  not  impair  the  obliga- 
tion of  a  contract,  and  are  not  ex  pott  facto  in  their 
oharaoter. 

[No.  34.] 
Argued  Lee.  U,  1869.     Decided  Jan.  SI,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State- 
of  Missouri. 

Tliis  action  was  brought  by  the  plaintiff  in 
error  before  a  justice  of  the  peace  in  the  City  of 
St.   Louis,   for   forcible  entry  and    detainer. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  took  an  appeal  to  a  special  term, 
of  the  Circuit  Court  of  St  Louis  County,  and. 
in  that  court  obtidned  a  verdict  and  judgment- 
in  his  fayor.    The  plaintiff  thereupon  took  an 
appeal,  first  to  the  Oeneral  Term  of  said  court, 
and  afterwards  to  the  Supreme  Court  of  the 
State  of  Missouri,  in  each  of  whic^  courts  th» 
Judgment   for    the   defendant   was  affirmed. 
Whereupon  the  plaintiff  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  in  the  opinion  of  the- 
court. 

Meter*,  fmmmm  B.ngh»m,  John  P.  Sudgena 
and  J.  0.  Moody,  for  iwpiillff  in  enoia: 

Plaintiff  now  assigns  In  error: 

1.  That  the  Ordinance  of  sec.  4,  of  art  XI. 
of  the  Constitution  of  Missouri  pleaded  in  bar- 
of  this  action,  is  a  bill  of  attainder  within  the- 
meaning  of  the  Constitution  of  the  United  States- 
and  of  no  validity. 

In  the  case  of  GummingtY.  Mo.,  4  Wall.,  277' 
(71  U.  S.,  XVIII,,  8S6),  the  kindred  provision* 
of  this  new  Constitution  were  thoroughly  re- 
viewed by  this  court  and  declared  to  be  a  bill 
of  attainder,  in  the  milder  form  of  pains  and 
penalties.  This  ordinance  Is  the  4th  section  of 
the  same  Constitution,  and  part  of  the  ma- 
chinery intended  by  the  convention  to  deprive- 
the  same  class  of  persons  of  their  property  aad. 
rights  of  action  against  another  class  of  per- 
sons, which  they  Intended  to  favor. 

It  is  true  the  Act  does  not  impute  any  crime 
to  the  plaintiff  or  his  class,  but  it  deprives  him 
of  his  property,  nevertheless,  without  a  judicial: 
trial.  The  result  is  the  same  as  though  it  had 
imputed  a  crime. 

It  is  admitted :  that  plaintiff  had  the  right  to- 
the  property  since  1854,  by  lease  extending  to- 
1874;  that  plaintiff  obtained  two  judicial  deter- 
minations of  that  right  in  this  cause  in  1863; 
that  an  appeal  was  taken  from  these  judicial- 
determinations  to  the  circuit  court  by  the  re- 
spondent, and  pending  the  appeal,  this  Ordi- 
nance, of  section  4,  was  adopted  by  the  Con- 
vention. Since  the  adoption  of  the  Ordinance. 
the  court  says  by  its  instructions,  that  plaintiff 
now  has  ' '  no  right "  to  the  property,  or  that  the.- 
respondent  is  protected,  by  the  Ordinance,  in 
forcibly  depriving  the  plaintiff  of  his  property, 
and  "  The  subsequent  detainer  of  the  property 
cannot  afford  any  cause  of  action  under  the 
proceedings  in  this  cause."  Respondent  has  for- 
cibly detamed  the  premises  now  over  six  yeais;. 
yet  the  court  says:  "  Under  the  Ordinance  this- 
detainer  affords  no  cause  of  action  to  the  plaint- 
iff." 

It  is,  then,  as  construed  by  the  oourt,  clearly 
a  bill  of  pains  and  penalties,  prohibited  by  the- 
Constitution  of  the  United  States,  and  of  no- 
binding  force. 

2.  The  Ordinance  of  section  4,  article  XI.,  is- 
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a  law  impairing  the  obligation  of  contracts;  in 
Tioladon  of  the  C!oD8tituuon  of  the  United  States 
and  of  no  validity. 

In  the  case  of  Sturgit  v.  VrouminMeld,  4 
Wheat.,  122.  plaintiff  sued  the  defendant  on  a 
promissory  note.  Defendant  pleaded  in  bar  of 
the  action  a  discharge  under  a  bankrupt  law  of 
New  York,  passed  subsequently  to  the  making 
of  the  note. 

The  court  declared  the  law  within  the  Con- 
stitution inhibited  and  void,  because  it  impaired 
the  obligation  of  contracts  made  before  its 
passage. 

The  same  doctrine  was  held  in  a  similar  case 
otMeMOany.  MeN«m,i  Wheat.,  209;  Ogdm 
T.  Saunden,  12  Wheat.,  814,  sad Bk.  y.  amith, 
6  Wheat.,  181. 

In  the  case  of  Oreen  y.  BiddU,  8  Wheat.,  1, 
the  Supreme  Court  of  the  United  States  say: 
"  If  these  Acts  so  change  the  nature  and  extent 
of  existing  remedies  as  materially  to  impair 
the  rights  of  the  owner,  they  are  just  as  much 
a  violation  of  tiie  compact,  as  if  they  directly 
overturned  liis  rights  and  interests." 

In  the  case  of  Brvnton  v.  Ki7ui«,  1  How.,  U. 
9. ,  Sll.the  court  adopted  and  approved  this  rule. 

Bee,  also.  BaOurm  v.  Calef,  2  Wall..  10  (69 
U.  8.,  XVII.,  776);  Woodruff  v.  TrapnaU,  10 
How.,  190;  and  Ourrany.  Arkantat,  16  How., 
804;  Ogden  y.  maekiedgt.i CmaOi,  272;  Colder 
v.  BuU,  8Dall.,8H6. 

At  the  time  the  defendant  seized  the  private 
property  of  the  plaintiff,  in  June,  1861,  he 
ooujd  not  have  acted  by  authority  of  the  State 
of  Missouri,  and  this  court  will  take  judicial 
knowledge  of  the  fact  from  the  public  history 
of  the  country  (Oreenl.  Ev.,  4-6);  at  that  time 
there  was  no  loyal  government  in  Missouri,  un- 
der which  he  could  act  as  a  permanent  liome 
guard." 

Harmmyy.MitiMl,  19 Curt,  427;  1  BUtchf., 
649. 

The  principle  that  an  illegal  order  of  a 
superior  to  an  Inferior  officer  Is  no  justification 
to  such  inferior  or  subordinate  officer,  has  long 
been  recognized  in  cases  of  civil  offices. 

T^raeey  v.  amiirtwmt,  10  Pet.,  81;  Sedg. 
Dam.,  489. 

Mmm.  E.  R.  Hoar,  Att]/-Oen. ,  £oui$  Janin 
and  Montgomery  Blair,  for  defendant  in 
error: 

The  defendant  relied  upon  the  4th  section  of 
the  11th  article  of  the  Missouri  Constitution  of 
1865,  for  his  defense. 

The  plaintiff  in  error  insists  that  this  section 
operates  to  forfeit  his  right,  without  ^ving  an 
opportunity  to  be  heard  in  the  judicial  tribu- 
nal, and  is,  therefore,  a  bill  of  attainder,  and 
also  impairs  the  obligation  of  his  contract  with 
Mary  Tyler. 

This  court,  in  Oummingi  v.  Mo.,  4  Wall., 
277  (71  U.  S.,  XVIII.,  366).  defines  a  bill  of 
attainder  to  be,  "A  legislative  Act  which  in- 
flicts punishment  without  judicial  authority," 
and  an  mpoitfaeto  law  to  be  "  One  nrhich  im- 
poses punishment  for  an  act  which  was  not 
punisliable  at  the  time  it  was  committed;  or 
imposes  additional  punishment  to  that  then  pre- 
scribed; or  dianees  the  rules  of  eyidence,  by 
which  less  or  different  testimony  is  sufficient 
to  convict  than  was  then  prescribed." 

Punishment  is  the  common  object  of  bills  of 
attainder,  and  of  ex  pott  facto  laws,  and  a  l6gls- 
8oe8  Wau.. 


lative  Act,  in  relation  to  past  transactions, 
which  does  not  impose  punishment  and  is  not 
an  ez  pottfaeto  law,  is  not  a  bill  of  attainder. 

The  section  under  consideration  related  to 
past  acts,  but  cannot  be  considered  a  bill  of  at- 
tainder or  an  «t  ^^t  facto  law,  unless  its  effect, 
to  take  away  a  right  of  action,  makes  it  an  Act 
to  inflict  punishment, 

Locke  v.  N.  0.,  4  Wall,  172(71  U.  S..  XVIII., 
884);  Carpenter  v.  Pa.,  17  How.,  466  (88  U.  8., 
XV.,  127). 

In  Colder  v.  BuU,  8  Dall.,  890,  the  court 
says,  that  the  meaning  of  the  prohibition  against 
eapottfaeto  laws  is,  that  "  The  Legislatures  of 
the  several  States  shall  not  pass  laws  after  a 
fact  done  by  a  subject  or  citizen,  which  shall 
have  relation  to  said  fact,  and  shall  punish  him 
for  having  done  it.  •  •  •  I  do  not  think 
it  was  intended  to  secure  the  citizen  in  his  pri- 
vate rights  of  either  property  or  contracts.    *' 

*  *  There  are  cases  in  which  laws  may 
justly  and  for  the  benefit  of  the  community, 
and  also  of  individuals,  relate  to  a  time  ante- 
cedent to  their  commencement,  as  statutes  of 
oblivion  or  of  pardon.  •  •  »  The  restraint 
against  making  any  ex  poet  facto  laws  was  not 
considered  by  the  f ramers  of  the  Constitution 
as  extending  to  depriving  a  citizen  even  of  ai 
vested  right  of  property. 

An  Act  which  devested  title  by  curing  void 
deeds  was  held  to  be  constitutional. 

WOkiiiton  V.  Leland,  2  Pet.,  627;  Wataon  v. 
Mercer,  8  Pet.,  88;  Keamty  v.  Taylor,  1» 
How.,  494. 

A  retrospective  Act,  giving  defendants  in 
ejectment  right  to  recover  for  improvements, 
was  held  constitutional. 

Albee  v.  May,  2  Paine,  74. 

Also  depriving  plaintiff  of  metne  profits.  8o- 
euty,  etc.,  v.  Puwlet,  4  Pet.,  480. 

Vested  riehts  are  not  protected.  B.  <£  8.  R. 
R.  Co.  v.  Jfetbit,  10  H.,  401;  Satterlee  v.  Mat- 
Utemon,  2  Pet.,  880. 

In  this  case  the  right  denied  was  at  most  only 
to  recover  damiwes:  not  a  vested  right. 

See  Caidtr  v.  Bua{»upra);  also  2  Story,Con8t, 
sec.  1898;  Sm.  Com.  Const.  L.,  sees.  266,  267, 
878. 

It  is  an  Act  of  indemnity  and  oblivion,  indis- 
pensable to  the  peace  of  society;  one  of  the 
cases,  if  ever  one  existed,  ' '  in  which  laws  made 
justly  and  for  the  benefit  of  the  community,  as 
also  of  individuals,  relate  to  a  time  antecedent 
to  their  commencement." 

Mr.  Juttiee  Swajme  delivered  the  opinion 
of  the  court: 

Tills  case  is  brought  here  by  a  writ  of  error 
issued  under  the  26th  section  of  the  Judiciary 
Act  of  1789,  to  the  Supreme  Court  of  the  State 
of  Missouri. 

Drehman  held  the  lot  to  which  the  contro- 
versy between  the  parties  relates  by  a  lease  ter- 
minating in  1874,  and  built  upon  the  premises 
a  dwellinir  bouse,  store,  and  other  improve- 
ments. The  lessor  sold  and  conveyed  the  rever- 
sion to  Stifle.  The  house  was  rendered  unten- 
antable by  fire.  Stifle,  as  colonel  of  the  "home 
guards,"  pursuant  to  an  order  from  his  military 
superior,  took  possession  of  the  lot,  removed  all 
the  buildings,  and  has  since  held  and  used  the 
property  for  his  own  private  purposes.  There- 
after, on  the  22d  of  December,  1868,  Drehman 
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commenced  an  action  of  forcible  entry  and  de- 
tainer against  Stifle,  before  a  justice  of  the 
peace,  to  recover  possession  of  tlie  premises. 
Tlie  justice  rendered  a  judgment  in  liis  favor 
for  restitution,  for  a  large  amount  of  damages, 
for  a  specified  sum  fpr  rent  per  month,  to  be 
paid  from  the  time  of  the  recovery  until  resti- 
tution should  be  made,  and  for  costs.  Stifle 
removed  the  case  by  appeal  to  the  St.  Louis 
Land  Court,  where  a  verdict  and  judgment 
were  rendered  in  his  favor.  Drehman  appealed 
to  the  Circuit  Court  of  Bt.  Louis  County. 

Upon  the  trial  at  that  court  Stifle  relied  for 
his  defense  upon  the  4th  section  of  the  Consti- 
tution of  MiMouri,  adopted  in  1869,  which  is 
as  follows: 

"  Section  4.  No  person  shall  be  prosecuted 
in  any  civil  action  for  or  on  account  of  any  set 
by  him  done,  performed  or  executed,  after  the 
flrat  of  January,  one  thousand  eight  hundred 
and  sixty-one,  by  virtue  of  milituy  authority 
vested  in  him  by  the  Oovemment  of  the  United 
States,  or  tliat  of  this  State,  to  do  such  acts,  or 
bi  pursuance  to  orders  received  by  him  from 
any  person  vested  with  such  authority ;  and  if 
any  action  or  proceeding  shall  have  heretofore 
been,  or  shall  hereafter  be,  instituted  against 
any  person  for  the  doing  of  any  such  act, 
the  defendant  may  plead  this  section  in  bar 
thereof." 

The  court  instructed  the  jury,  substantially, 
that  if  the  facts  established  by  the  evidence  to 
their  satisfaction,  brought  the  case  within  this 
provision,  the  defense  was  valid  and  the  de- 
fendant was  entitied  to  their  verdict.  Drch 
man  excepted.  The  jury  found  for  Stifle,  and 
the  court  gave  judgment  accordingly.  Dreh- 
man thereupon  appealed  to  the  Supreme  Court 
of  the  State,  which  affirmed  the  judgment,  and 
he  has  brought  the  case  to  this  court  for  review. 

Two  grounds  of  iurisdiction  here  and  of 
error  below  are  relied  upon: 

I.  It  is  alleged  that  this  section  of  the  Consti- 
tution of  Missouri  "  is  a  bill  of  pains  and  pen- 
alties within  the  meaning  of  the  Constitution 
of  the  United  States  and,  therefore,  invalid." 

The  Constitution  of  the  United  States  de- 
clares that  "  No  State  shall  pass  any  bill  of  at- 
tainder, expottfaeto  law,  or  law  impairing  the 
obligation  «f  contracts."  When  the  Constitu- 
tion was  adopted,  bills  of  attainder  and  bills  of 
giins  and  penalties,  were  well  known  in  the 
nglish  law.  Each  of  those  terms  had  a  clear 
and  well  defined  meaning.  Bills  of  attainder 
were  Acts  of  Parliament  whereby  sentence  of 
death  was  pronounced  against  the  accused. 
Courts  of  justice  were  employed  only  to  regis- 
ter the  edict  and  carry  the  sentence  into  execu- 
tion. Bills  of  pains  and  penalties  were  Acts 
denouncing  milder  pimishments.  The  term 
' '  bill  of  attainder  "  in  the  National  Constitution 
is  generical,  and  embraces  bills  of  both  classes. 
2  Wooddeson,  Lectures,  622-624;  Oainei  v. 
Buford,  1  Dana,  609;  Story,  Const.,  sec.  1844; 
Ex  parte  Garland,  4  Wall.,  338  [jtl  U.  S., 
XVIil.,  866].  It  is  too  clear  to  require  discus- 
aion  that  the  provision  in  question  of  the  Con- 
stitution of  Missoiiri  belongs  to  neither  of  the 
categories  mentioned.  If  not  the  opposite  of 
penal,  there  is  cert^nly  nothing  punitive  in  its 
character.  It  simply  exempts  from  suits  in  a 
certain  class  of  cases  those  who  might  other- 
wise be  harassed  by  litigation  and  made  liable 
«10 


in  damages.  It  is  rather  in  the  nature  of  the 
Indemnity  Acts,  also  well  known  in  the  En- 
glish law.  Rowland,Eng.  Const.,563;  2May, 
267.824. 

II.  It  is  insisted  that  this  section  "  is  a  law 
impairing  the  obligation  of  contracts,  in  viola- 
tion of  the  Constitution  of  the  United  States." 

This  proposition  is  founded  upon  a  provision 
in  the  lease  that  the  lessor  should  keep  the  les- 
see "in  lawful  possession  of  the  said  leased 
premises  during  this  lease,"  etc.  It  is  said  that 
this  covenant  became  obligatory  upon  Stifle  by 
virtue  of  his  being  the  assignee  of  the  reversion 
of  the  estate;  that  the  law  of  limdlord  and  ten- 
ant of  Missouri,  in  force  when  the  lease  was 
executed,  became  a  part  of  the  contract;  that 
one  of  the  remedies  to  which  Drehman  was  en- 
titled by  this  law  to  enforce  the  covenant  in 
question  was  the  proceeding  by  forcible  entry 
and  detainer;  that  this  section  of  the  Constitu- 
tion of  Missouri,  as  construed  by  the  Supreme 
Court  of  the  State,  has  deprived  him  of  that 
remedy,  and  thus  impairs  the  obligation  of  his 
contract.  This  view  of  the  subject  is  sup- 
ported by  the  counsel  for  the  plaintiff  in  error 
with  inanity,  research,  and  ability;  but  they 
have  failed  to  convince  us  of  the  soundness  of 
the  proposition. 

The  S6tii  section  of  the  Statute  of  Missouri 
upon  the  subject  of  forcible  entry  and  detainer 
declares  as  follows:  "The  merits  of  the  title 
shall  in  no  wise  be  inquired  into  on  any  com- 
plaint which  shall  be  exhibited  by  virtue  of 
the  provisions  of  this  Act"  This  proceeding 
has  no  relation  to  the  rights  of  property  of  the 
parties.  It  turns  entirely  on  the  facts  of  law- 
ful possession  by  the  plaintiff  and  unlawful 
entry  by  the  defendant.  The  defendant  may 
have  a  valid  title,  the  plaintiff  possession  with- 
out any  title;  and  yet  the  defendant,  having 
entered  without  the  plaintiff's  consent,  may  be 
dispossessed,  and  the  plaintiff  be  restored  to 
possession.  If  a  party  desires  to  assert  his  title 
and  enforce  his  rights,  he  must  resort  to  the 
remedies  provided  for  that  purpose.  This 
form  of  procedure  is  not  one  of  them.  Oibiom 
V.  long,  29  Mo.,  184;  Beeler  v.  CardveO,  83 
Mo.,  86.  It  cannot,  therefore,  be  maintahied 
that  this  remedy  entered  into  the  contract  be- 
tween the  lessor  and  lessee.  The  Legislature 
might  have  abolished  it,  by  repealing  the  stat- 
ute, without  impairing  any  n^ht  within  the 
meaning  of  the  contract  provision  of  the  Fed- 
eral Constitution,  a^xjuired  while  the  statute 
was  in  force.  In  this  respect  it  stands  on  the 
same  footing  with  any  other  action  ex  deUdo. 

Whether  the  instructions  excepted  to  wm« 
right  or  wrong  is  an  inquiry  whi(£  lies  beyond 
the  sphere  of  our  powers  'and  duties.  If  an 
action  of  covenant  or  ejectment  had  been 
brought,  and  it  had  been  held  that  the  Consti- 
tution of  Missouri  affected  the  right  of  recovery, 
the  question  would  perhaps  have  presented  a 
different  aspect.  But  no  such  case  is  before 
us,  and  we  have  not  had  occasion  to  consider 
the  subject.  The  right  of  a  State  Legislature 
to  pass  retroactive  laws,  where  there  is  no  in- 
hibition in  the  Constitution  of  the  State,  pro- 
vided they  do  not  impair  the  obligation  of  a 
contract,  and  are  not  ex  po$t  faeto  in  their 
character,  is  too  well  settled  to  admit  of  doubt. 
WiUdnton  v.  Leland,  2  Pet.,  627;  Watton  ▼. 
Mercer.   8  Pet.,  88;  Keame;/  v.  Taylor.    IS 
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How.,  494;  SeMtrUe  ▼.  McMh^aton,  2  Pet.,  880; 
Soeitty  t.  Jtowfot,  4  Pet.,  480;  BaU.  tfc  S.  Rail- 
road y.  NeMt,  10  How.,  401;  Albee  v.  May,  3 
Paine,  74;  Andrewi  v.  liiuueU,  7  Blackf.,  476: 
16  O.  R,  356;  7  Pet.,  516.  We  find  no  error  in 
the  record  of  which  we  can  take  cognizance. 

Jvdgmtnt  cfffirmed. 

8,  a-il  Mo~  IM. 

ated-UR  U.  8.,  Tti;  1  Dill.,  14. 


"WILLIAM  N.  McVeigh,  Plff.  in  Err., 

V. 

D2nTED  STATES. 

(See  S.  C,  8  Wall.,  8M.) 

Defect  in  date  of  writ  of  error,  vshtn  immateriaX. 

Where  the  writ  of  error  was  dated  Dec.  3,  1888, 
and  Inr  miitake  was  made  by  ita  terms  returnable 
"OD  the  third  Monday  of  December  next,"  but  the 
citation  dated  on  the  same  day  read :  "You  are 
hereby  dted  the  third  Monday  of  December  insl., 

Sursuant  to  a  writ  of  error  filed."  the  case  will  not 
e  diamiaaed  for  the  defect  In  the  writ  of  error. 

[No.  179.] 

Argrued  Jan.  tS,  1870.     Decided  Jan.  31, 1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Viiginia. 

On  motion  to  dismiss. 

This  case  arose  upon  a  libel  of  information 
Hied  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia,  for  the  con- 
fiscation of  certain  real  estate  of  the  plaintiff  in 
«rror.  That  court  having  entered  a  decree  for 
the  condemnation  of  said  property,  the  defend- 
ant sued  out  a  writ  of  error  to  the  circuit  court 
which  a£Brmed  the  decree.  Whereupon  the 
eaid  defendant  sued  out  a  writ  of  error  to  Uiia 
■court. 

The  writ  of  error  was  dated  Dec.  8, 1868,  and 
by  mistake  was  made  by  its  terms  returnable 
"on  the  third  Monday  of  December  n^et."  The 
citation,  however,  dated  on  the  same  day  read : 
"You  are  hereby  cited,  etc.,  the  third  Monday 
of  December,  in*t.,  puiauant  to  a  writ  of  error 
filed,  etc." 

Mr.  Hughes,  for  the  plaintiff  in  error,  filed  a 
notion  to  amend  the  writ  of  error;  but  Mr.  Aitt. 
Atty-Oen.  Field  moved  to  dismiss  the  case  for 
the  defect  in  the  writ  of  error. 

Mettra.  E.  R.  Hoar,  AttyOen.,  and  W.  A. 
Tield,  A»st.  Atty  Oen.,  for  defendant  in  error. 

Meurt.  B.  R.  Curtia.  O.  W.  Brent,  C.  W. 
Wattiee,  J.  W.  Moore  aad  Jan.  ITugfies,  for  plaint- 
iff in  error. 

Mr.  Chief  Juetiee  CluMC  announced  the  decis- 
ion of  the  court: 

On  consideration  of  the  motion  filed  by  Mr. 
Aunt.  Atty  Oen.  Field,  to  dismiss  this  writ  of 
error.andof  the  argumcnla  of  counsel  thereupon 
had,  as  well  in  support  of  as  against  the  same, 
it  M  note  lure  ordered  by  the  court,  that  the  said 
■motion  be,  and  the  tame  is  hereby  overruled. 
iSeeS  Wall. 


MOTT  BEDELL,  Libelant  and  Appt., 

V. 

THE  STEAMSHIP  POTOMAC,  Her  Tackle, 
etc.,  John  E.  Pabsons  et  al.,  Claimants; 

(See  S.  C,  "The  Potomac"  8  Wall.,  580-586.) 

OoOision,  w?ien  steamer  not  liable — declaration* 
of  the  master,  evidence  againit  owner. 

If  a  ateamer  adopts  proper  measures  of  precau- 
tion, to  avoid  a  oolliuon  with  a  schooner,  which 
would  have  been  effective  if  the  schooner  had  not 
ohanred  her  course,  she  is  not  chargeable  for  the 
consequences  of  the  collision. 

The  declaratlona  of  the  master,  In  a  case  of  collis- 
ion are  evidence  atiaioat  the  owner. 

[No.  82.1 
Argrwd  Jan.  gl,  1870.        Decided  Feb.  7, 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  by  the  appellant,  to  recover 
damages  resulting  from  a  collision.  A  decree 
having  been  entered  in  that  court  in  favor  of 
the  libelant,  the  claimants  of  The  Potomac  took 
an  appeal  to  the  circuit  court,  by  which  the  said 
decree  was  reversed;  whereupon  the  libelant 
took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court.  The  arguments,  being  chiefly  upon  the 
facts,  are  not  trtven. 

Mr.  E.  C.  Benedict,  for  appellant 

Messrs.  B.  R.  CurUs,  O.  B.  Whitehead  and 
John  B.  Parsons.  lor  appellees. 

Mr.  Justice  D»Tis  delivered  the  opinion  of 
the  court: 

The  schooner  Bedell,  and  the  steamer  Poto- 
mac, collided  in  the  Chesapeake  Bay  on  the  night 
of  the  7th  of  July,  1859.  The  collision  resulted 
in  tbe  total  loss  of  the  schooner,  and  this  libel 
was  filed  by  her  owner,  on  the  ground  that  the 
accident  was  caused  by  the  wrongful  conduct 
of  the  steamer. 

It  is  a  rare  occurrence  in  the  history  of  cases 
of  this  kind,  where  a  sailing  vessel  and  steam- 
ship approaching  each  other  in  opposite  direc- 
tions, or  on  intersecting  lines,  have  come  in  con- 
tact, that  the  sailing  vessel  has  been  adjudged 
to  be  in  fault.  The  law  casting  the  greater  re- 
sponsibility on  the  steamer  on  account  of  her 
motive  power,  and  tbe  sailing  vessel  having  an 
eas;jrduty  toperform.it  has  been  generally  found, 
on  investigation,  that  the  collision  was  the  re- 
sult of  a  relaxation  of  vigilance  on  the  part  of 
the  officers  of  the  steamer.  It  has  sometimes 
happened,  however,  that  the  steamer  was  not 
to  blame,  and  the  present  case,  in  our  opinion, 
is  one  of  that  character.  It  is  unnecessary  to 
restate  the  rules  of  navigation,  obligatory  upon 
vessels  in  the  predicament  these  were  on  the 
night  in  question.  They  were  elaborately  pre- 
sented by  this  court  in  the  case  of  The  Steamihip 
Co.  V.  BumbaU,  21  How.,  372  [62  U.  8.,  XVI.. 
144],  and  were  recently  affirmed  in  the  case  of 
The  CarroU.  supra,  302.  One  of  these  rules  re- 
quires the  steamer  to  keep  out  of  the  way  of  the 

NOTK.— Colliirion.  Rtghtu  of  steam  and  saiiino  ves- 
sels tcith  rtff  rente  to  each  other,  and  in  patsino  and 
meeting.  See  n»t«  to  St.  John  v.  Paine.  51  U.  S.  (10 
How.),  SST.  BuU»  for  avoiding  cfMieUm.  Steamer 
metting  sUamer.  See  note  to  WUllaaison  v.  Barrett, 
64  U.  S.  (13  How.),  101. 
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sailing  vessel;  but  to  enable  her  to  do  this  ef- 
fectively, the  law  imposes  the  corresponding  ob- 
ligation on  the  sailing  vessel  to  keep  her  course. 
It,  therefore,  the  steamer  adopts  proper  meas- 
ures of  precaution  to  avoid  the  collision,  which 
would  have  been  effective  if  the  schooner  had 
not  changed  her  course,  she  is  not  chargeable 
for  the  consequences  of  the  collision.  Any  other 
rule  would  condemn  the  steamer,  no  matter  how 
gross  the  misconduct  of  the  sailing  vessel. 

That  The  Potomac,  on  this  occasion,  season- 
ably employed  the  proper  measures  to  have  pre- 
vented this  disaster,  and  that  it  would  not  have  oc- 
curred if  the  schooner  had  been  equally  mind- 
ful of  her  duty,i8,we  think, unmistakably  shown 
by  the  evidence.  The  schooner  was  heading 
about  north,  going  up  the  bay,  sailing  by  the 
wind,  close-hauled,  with  a  fresh  breeze,  west- 
northwest,  while  tiie  steamer  was  descending 
the  bay  and  sailing  due  south,  with  all  her  lights 
brightly  burning.  When  about  three  quarters 
of  a  mile  off,  the  schooner  was  discovered  on 
the  starboard  bow  of  the  steamer  by  the  look- 
out of  the  steamer,  who  reported  the  fact  to  the 
officer  in  charge.  The  order  was  immediately 
given  to  starboard  the  helm  two  points;  and 
after  this  was  done  and  the  mate  who  had  the 
command  saw  the  vessel  about  half  a  point  on  the 
starboard  bow,  the  further  order  was  given  and 
executed  to  steady  the  helm.  These  proceed- 
ings were  enough,  if  the  schooner  had  kept  her 
course,  to  place  the  respective  boats  out  of  reach 
of  danger. 

But  this  was  not  all  that  was  done;  for  the 
mate,  in  watching  the  movements  of  the  schoon- 
er, discovered,  notwithstanding  his  efforts  to 
give  her  a  wide  berth  to  the  west,  that  she  was 
still  approaching  nearer  the  steamer  and  again 
starboarded  his  helm  and  immediately  slowed 
and  backed.  These  movements  were,  however, 
ineffectual  to  prevent  the  boats  coming  together, 
and  the  question  for  solution  is:  which  boat 
was  in  fault?  There  would  seem  to  be  no  dif- 
ficulty in  answering  the  question. 

The  accident  could  have  happened  in  no  other 
way  than  bv  a  change  of  the  schooner's  course, 
and  that  this  was  m^e  is  evident,  for  when  the 
vessels  collided  the  schooner  had  fallen  off  from 
about  a  north  course  to  nearly  an  east  course. 
Besides,  the  only  man  on  board  the  schooner 
who  was  examined  as  a  witness.says  that  he  put 
his  helm  hard  up,  by  the  captain's  order,  about 
two  minutes  Itefore  the  collision.  If  the  schooner 
had  kept  her  course.instead  of  porting  her  helm 
and  changing  it  to  the  eastward,  the  collision 
would  not  have  occurred. 

The  effect  of  the  change  of  course  was  to 
bring  the  schooner  directly  across  the  steamer's 
track,  and  to  render  what  followed  inevitable. 
There  is  nothing  in  the  record  to  show  a  justi- 
fication for  this  change  of  course,  and  it  will 
not  do  to  say  it  was  taken  on  account  of  the 
dangerous  proximity  of  the  vessels,  for  at  the 
united  rate  at  which  they  were  running,  they 
were,  according  to  the  testimony  of  the  wheels- 
man of  the  schooner  as  to  the  point  of  time 
when  he  ported  her  helm,  at  least  half  a  mile 
apart.  We  think  it  is  clear  that  this  change  of 
course  was  adopted  earlier  than  the  wheelsman 
says;  but  be  this  as  it  may,  whenever  adopted 
there  was  no  necessity  for  it,  either  real  or  ap- 
parent.and  the  persons  in  charge  of  the  schooner 
do  not  furnish  even  an  excuse  for  their  conduct. 
&12 


It  is  not  seen  in  what  respect  the  steamer  was 
remiss.  She  had  the  full  complement  of  compe- 
tent seamen,  the  necessary  lookout  and  ligbts, 
and  began  her  measures  to  keep  clear  of  ih» 
schooner  as  soon  as  she  was  observed.  That  she 
was  not  sooner  observed  was  not  the  fault  of 
those  in  charge  of  the  steamer,  for  the  schooner 
was  sailing  without  a  light;  and  there  is  nothin)r 
to  show  that  the  lookout  of  the  steamer.bj  vig- 
ilant watching,  could  have  reported  her  any 
sooner.  It  is  t  rue  the  evidence  Is  somewhat  ood- 
fiicting  on  the  point  of  whether  the  schooner 
had  a  light  or  not,  but  the  better  opinion  on  the 
whole  case  is,  that  she  had  no  light. 

If  the  persons  on  board  the  steamer  were 
watchful,  it  was  not  the  case  with  those  in  con- 
trol of  the  schooner,  for,  if  they  had  been  equal- 
ly attentive  to  their  business,  they  would  not 
have  allowed  the  steamer — sailing  as  she  was 
in  a  starlight  night,  and  with  her  lights  brightly 
burning — to  have  approached  withma  half  mile 
without  being  seen  by  them. 

We  have  considered  this  case  thus  far  with- 
out reference  to  the  admissions  of  the  master  of 
the  schooner  on  this  subject,  but  if  we  give 
them  their  proper  weight,  they  corroborate  verr 
strongly  the  view  we  take  of  the  cause  of  th» 
collision.  The  master  admitted,  as  soon  as  he 
was  taken  on  board  the  steamer  after  the  disas- 
ter, that  the  collision  occurred  Uirough  his  fault, 
and  this  admission  was  repeated  when  he  noted 
his  protest.  His  statements  on  the  point  were 
full  and  explicit,  and  could  not  have  been  easily 
misunderstood ;  but  if  they  were  not  true,  or 
were  misunderstood,  why  was  he  not  called  to 
contradict  or  explain  them?  The  legality  of  this 
evidence  cannot  be  questioned.for  courts  of  ad- 
miralty have  uniformly  allowed  the  declarations 
of  the  master.in  a  caseof  collision,to  be  brought 
against  the  owner,,  on  the  ground  that  whenth» 
transaction  occurred.the  master  represented  the 
owner,  and  was  his  igent  in  navigating  the  ves- 
sel. "This  sort  of  evidence  Is  confin^  to  tb« 
confessions  of  the  master,  and  cannot  be  ex- 
tended to  any  other  person  in  the  employment 
of  the  boat.for  in  no  proper  sense  has  the  owner 
intrusted  his  authority  to  any  one  but  the  mas- 
ter. The  authorities  on  this  subject  are  col- 
lected in  the  case  of  TTte  EiU«rpri*e,  8  Curt.  C. 
C.,820. 

It  has  been  argued  that  the  lookout  and  helms- 
man of  the  steamer,  whose  testimony  was  taken 
by  the  owner  of  the  schooner,  prove  want  of 
vi^lance  on  the  part  of  the  steamer.  We  have 
carefully  examined  this  testimony,  and  cannot 
see  that  it  materially  contradicts  the  testimony 
given  by  the  officers  of  the  steamer,  save  in  one 
particular.  The  helmsman  says  the  mate  was 
asleep  when  the  schooner  was  reported  to  him. 
but  this  the  mate  expressly  denies.  It  is  not 
necessary,  however,  to  determine  this  point,  be- 
cause the  evidence  clearly  shows  that  as  soon  a* 
the  schooner  was  discovered  and  reported,  and 
there  was  a  necessity  for  action,  the  mate  was 
wide  awake,  and  promptly  gave  the  necessaiy 
order  to  starboard  the  helm,  which  order  was 
as  promptly  executed.  This  was  timely  done, 
and  would  have  been  effectual  but  for  the  suth 
sequent  fault  of  the  schooner,  for  which  siie  is 
adjudged  to  bear  the  loss  caused  by  this  ooUiikia. 

The  judgment  of  the  Circuit  Oburt  ii  ti/limti, 

Aff'g— S  BUok,  681. 
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608-639 


SUSAN  P.  HEPBURN  AND  HENRY  H.  P. 
HEPBURN,  P^».  in  Err., 

HENRY  A.  GRI8WOLD. 

(See  S.  C,  8  WaU.,  MS-639.) 

NoUt  and  amlraeU  made  h^ore  Legal  Tender  Act 
of  1861,  can  only  be  paid  in  coin—jKnaer  of 
Qmgrett— Legal  Tender  Act,  houfar  eonsUtu- 
timiU—howfar  authorvted  at  part  of  war  mak- 
ing power. 

*  I.  Construed  br  the  plain  Import  of  their  terms 
and  the  manifest  Intention  of  toe  Legislature,  the 
Statutes  of  1862  and  186S,  which  make  united  States 
notes  a  legal  tender  In  payment  of  debts,  public 
and  private,  apply  to  debts  contracted  before,  as 
well  as  to  debts  oontraoted  after  enaotmeat. 

t.  The  oases  of  Lane  County  v.  Ortgon,  Brormm  v. 
Soda,  and  ButUr  v.  HorwUz— In  wbtob  It  was  held 
tlmt  upon  a  sound  construction  of  thoM  statutes. 
neither  taxes  Imposed  by  state  legislation,  nor  dues 
upon  contracts  for  the  payment  or  delivery  of 
coin  or  bullion  are  Included,  by  leeislatlve  intent, 
under  the  description  of  debts,  public  and  private 
— are  approved  and  re-afflrmed. 

iL  When  a  case  arises  for  judicial  determination, 
and  the  decision  depends  on  the  allegred  inconsist- 
ency of  a  legislative  provision  with  the  Constitu- 
tion, It  is  the  plain  duty  of  the  Supreme  Court  to 
oompare  the  Act  with  the  fundamental  law.  and  If 
the  former  cannot,  upon  a  fair  construction,  be 
reconciled  with  the  latter,  to  give  effect  to  the  Con- 
stitution rather  than  to  the  Statute. 

4.  There  Is  In  the  Constitution  no  express  grant 
of  legislative  power  to  make  any  description  of 
credit  currency  a  legal  tender  in  payment  of  debts. 

5.  The  words  "All laws  necessary  and  proper  for 
carrying  into  execution"  powers  expressly  granted 
or  vested,  have.  In  the  Constitution,  a  sense  equiva- 
lent to  that  of  the  words,  laws  not  absolutely  nec- 
essary indeed,  but  appropriate,  plainly  adapted  to 
constitutional  and  leigltimate  ends  which  are  not 
prohibited,  but  consistent  with  the  letterand  spirit 
of  the  Ckmstitution ;  laws  really  calculated  to  effect 
objects  intrusted  to  the  government. 

6.  Among  means  appropriate,  plainly  adapted, 
not  inconsistent  with  tJie  spirit  of  the  Constitution 
nor  prohibited  by  its  terms,  the  Legislature  has  un- 
restnoted  choice ;  but  no  power  can  be  derived  by 
implication  from  any  express  power  to  enact  laws 
as  means  for  carrying  it  into  exeoutlon,unless  such 
laws  come  within  this  description. 

T.  The  malciag  of  notes  or  bills  of  credit  a  legal 
tender  in  payment  of  pre-existing  debts,  is  not  a 
means  appropriate,  plainly  adapted  nor  really  cal- 
culatt.'d  to  carry  Into  effect  any  express  power 
vested  in  Congress;  is  inconsistent  with  the  spirit 
of  the  Constitution  ;  and  is  prohibited  by  the  Con- 
stitution. 

8.  The  clause  in  the  Acts  of  1882  and  1883,  which 
makes  United  Btates  notes  a  legal  tender  in  pay- 
ment of  ail  debts,  public  and  private,  is,  so  far  as  it 
applies  to  debts  contracted  before  the  passage  of 
taoee  Acts,  unwarranted  by  the  Constitution. 

9.  Prlortothe2SthofFebruary,]862,ali  contracts 
for  the  payment  of  money  not  expressly  stipulat- 
ing otherwise,  were,  in  legal  effect  and  universal 
nndentandlng,  contracts  for  the  payment  of  coin, 
and  under  the  Constitution,  the  parties  to  such  con- 
tracts are  respectively  entitled  to  demand,  and 
bound  to  pay  the  sums  due,  according  to  their 
terma.  Id  coin,  notwithstanding  the  clause  in  that 
Act  and  the  subsequent  Acta  of  like  tenor,  which 
make  United  States  notes  a  legal  tender  in  payment 
of  such  debts. 

[No.  6.] 
Argv€d  Dee.  10,  1869.       Decided  Feb.  7,  1870. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

The  petition  in  this  case  was  filed  in  the 
LouisTule  Chancery  Court  of  the  State  of  Ken- 

•  [Head  notes  by  Xr.  Chief  Justice  Caisa]. 

NOTB.— ObKffotiorM  payable  in  gold  and  Mver  or  in 
specie.  See  note  to  Bronson  v.  Bodes.  ^^  U.  8.  (ante. 
Ul). 

See  8  Wall. 


tttcky,  by  the  defendant  in  error,  to  enforce 
payment  of  a  promiaeory  note,  dated  Louis- 
ville, June  20,  1860,  due  Feb.  20,  1862.  The 
amount  of  the  note  with  interest  and  costs, 
was  paid  into  court  in  United  States  Treasury 
notes,  at  their  face  valuation.  Whereupon  the 
Chancellor  ordered  a  decree  to  be  entered,  de- 
claring the  claim  paid.  The  plaintiffs  took  an 
appeal  to  the  Court  of  Appeals  of  Kentucky, 
on  the  ground  that  the  debt  was  not  fully  sat- 
isfied because  the  said  notes  were  not  equal  in 
value  to  coin,  which  was,  at  the  making  of  said 
promissory  note,  the  only  legal  tender,  and  that 
the  Act  of  Feb.  25, 1802,  making  United  States 
Treasury  Notes  a  legal  tender,  was  unconstitu- 
tional so  far  as  it  affected  previous  contracts. 
The  Court  of  Appeals  reversed  the  said  decree 
and  ordered  judgment  to  be  given  for  the 
plaintiffs,  whereupon  the  defendants  sued  out 
this  writ  of  error. ' 

The  case  is  further  stated  by  the  court. 

Meiars.  Wm.  H.  Evarta,  il(<]/-&en.,  in  be- 
half of  the  United  States,  and  W.  Pi^aton, 
for  plaintiffs  in  error: 

First.  To  determine  what  shall  be  the  money 
of  a  country,  and  how  it  shall  serve  its  purposes 
as  a  measure  of  value  and  a  medium  of  ex- 
chanee,  including  its  efficacy  as  a  legal  tender 
in  satisfaction  of  debts,  belongs  to  government. 

So,  too,  to  determine  whether  anything  be- 
sides money  shall  be  a  legal  tender  in  satis- 
faction of  debts  among  its  subjects  or  citizens, 
belongs  to  government. 

I.  No  theory  of  liberty  nor  personal  rights 
could  possibly  affect  to  withdraw  either  of  these 
subjects  from  the  just  sphere  of  government, 
nor  presume  to  claim  either  of  them  as  within 
the  province  of  private  immunities  from  all  pub- 
lic control. 

II.  The  actual  regulation  of  this  subject  of 
legal  tender  in  satisfaction  of  debts,  is  neither 
a  principal  end  nor  a  substantive  power  of  gov- 
ernment. In  its  nature  it  is  a  subordinate  and 
administrative  means  in  execution  of  some 
duty,  or  in  aid  of  some  authority  of  govern- 
ment. 

Whatever  laws  may  be  established  respecting 
it,  are  to  be  judged  of  as  just  means  or  as  wise 
means,  towards  the  fulfillment  of  the  duties  or 
the  exercise  of  the  powers  of  government. 

Second.  The  complete  regulation  of  legal 
tender  in  satisfaction  of  debts  being,  then,  a 
necessary  and  proper  means,  at  the  disposal  of 
government,  for  the  ends  to  which  it  is  appli- 
cable, the  only  question  before  the  <»>urt  is, 
whether,  under  our  government,  in  the  form 
and  to  the  extent  in  which  this  regulation  is  at- 
tempted in  this  Act  of  Congress,  the  authority 
therefor  is  within  its  legislative  power. 

This  attempted  exercise  of  authority  by  Con- 
gress may  exceed  its  constitutional  power, 
^ther  because: 

I.  The  whole  regulation  of  legal  tender  in 
satisfaction  of  debts  belongs  to  the  States,  and 
thus  an^  legislation  by  Congress  on  the  subject 
is  invalid,  or, 

II.  Because,  though  a  certain  measure  of 
power  over  the  subject  is  accorded  to  the  Fed- 
eral Government,  yet  this  particular  exercise 

1.  See  the  cases  of  Knox  v.  Lee  and  Parker  v.  Daote, 
IS  Wall.,  4S;,  19  U.  S.,  in  which  the  questions  here 
Involved  are  elaborately  argued,  and  the  decision 
of  the  court  in  this  case  overruled. 
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of  it  is  in  excess  of  that  measure  of  authority; 
or, 

ni.  Because  this  particular  exercise  of  power, 
by  Congress,  is  expressly  prohibited  by  the 
(jonstitution,  though  but  for  such  express  pro- 
hibition, it  would  be  witliin  the  competency  of 
the  afltenative  powers  of  the  Federal  (Jovem- 
ment. 

But  if  this  exercise  of  legislative  power  by 
Congress  cannot  be  impugned  for  one  or  the 
other  of  these  reasons,  then  the  Act  in  question 
is  valid. 

Tliird.  The  Act  of  Congress  is  not  an  en- 
croachment upon  any  authority  respecting  legal 
tender  reserved  to  the  States. 

I.  The  principal  argument  in  support  of  the 
pretension  that — in  the  main  discrimination  be- 
tween the  powers  which  pertain  to  the  General 
Government  and  those  which  pertain  to  the 
States — the  regulation  of  legal  tender  falls  to 
the  States,  rests  upon  the  proposition  that  it  is 
included  in  the  general  dominion  over  the  mass 
of  personal  rights  and  domestic  interests  which 
belong  to  the  State  Gtovernments. 

But  this  inference  fails,  even  as  a  g^eral 
proposition  and  upon  its  own  reasoning,  in  re- 
spect to  the  great  mass  of  private  rights  and 
interests  which  arise  between  citizens  of  differ- 
ent States  and  between  individuals  and  for- 
eigners. 

A  priori,  therefore,  the  treatment  of  the  two 
great  divisions  of  interest — those  wholly  local, 
and  those  on  one  part  external — would  require 
that  the  regulation  of  legal  tender  should  be  ap- 
portioned between  the  General  and  the  State 
Governments  (the  inconvenience  of  which  is 
manifest)  or  should  be  accorded  to  the  General 
Government,  as  the  onl  v  proper  guardian  of  the 
common  interest  involved  and,  therefore,  if 
uniformity  is  indispensable,  the  only  single 
guardian  of  what  is  common  and  what  is  sev- 
eral. 

The  inference  in  favor  of  the  state  authority 
over  legal  tender,  from  its  being  involved  in  the 
general  jurisdiction  of  contracts,  fails  for  this 
further  reason :  the  regulation  of  legal  tender 
has  so  close  an  affinity  with  the  regulation  of 
money,  that  it  would  seem  scarcely  predicable 
of  any  scheme  of  government,  that  it  would 
accord  dominion  over  the  two  subjects  to  dif- 
ferent authorities. 

We  should  expect,  therefore,  that  if  the 
money  system  of  the  country  was  regarded  as 
suitable  to  the  care  of  the  General  Gkivemment, 
the  regulation  of  legal  tender  would  follow  the 
same  allotment. 

II.  Whatever  of  undisputed  and  of  undi- 
vided dominion  over  contracts,  dealings,  debts 
and  payments  may  be  reserved  to  Uie  State 
Governments,  so  far  as  all  these  feel  the  influ- 
ence of  the  money  system  of  the  country,  they 
are  subject  to  the  exclusive  possession  of  that 
province  of  sovereignty  by  the  General  Govern- 
ment. 

Const,  sec.  8:  "  Congress  shall  have  power 
to  coin  mone^,  regulate  the  value  thereof,  and 
of  foreign  coin,  etc." 

"  To  provide  for  the  punishment  of  counter- 
feiting the  securities  and  current  coin  of  the 
United  States." 

Sec.  10:  "No  State  shall  coin  money,  nor 
emit  bills  of  credit." 

SI  4 


If,  then,  the  text  of  the  Constitution  left  the 
matter  thus,  it  would  be  a  necessary  implica- 
tion that  whatever  authority  (great  or  small)  ia 
regulation  of  legal  tender  existed  for  us  in  gov- 
ernment, went  to  the  General  Government  in 
the  allotment  to  it  of  the  regulation  of  the 
money  of  the  country. 

III.  But  any  regulation  of  legal  tender  is 
wholly  withdrawn  from  the  States  by  the  Fed- 
eral donstitudoo. 

(1)  By  an  enress  prohibition,  which  in  its 
own  terms,  and  if  it  stood  alone,wonld  leave  an 
implication  of  some  reserve  of  authority  to  the 
State. 

Sec.  10:  "No  State  shall  make  anything  bat 

Sold  and  silver  coin  a  tender  in  payment  of 
ebto" 

(2)  But  this  implication  that  a  State  has  tbe 
regulation  of  tender  of  gold  and  silver  in  pay- 
ment of  debts,  under  the  affirmative  coin- 
age power  to  the  General  Government,  and  tbe 
express  prohibition  of  that  power  to  (he  State, 
is  wholly  illusory. 

The  coinage  power  covers  the  whole  subject 
of  the  efficiency  of  our  own  and  foreign  corns, 
of  all  metals,  in  the  payment  of  debts;  and  the 
practice  of  Federal  legislation  has  so  dealt  with 
It. 

It  is  impossible,  then,  that  a  State  should  1%- 
islate  concerning  the  current  gold  or  silver  coin 
as  a  legal  tender. 

It  is  competent  for  a  State  to  make  gold  and 
silver  in  the  shape  of  jewelrr,  or  plate  or  bull- 
ion, a  legal  tender  at  a  stanaaird  of  its  own?  If 
so,  there  is  a  double  and  contrary  authority  In 
the  effldency  of  the  same  metals  in  the  pay- 
ment of  debts  possible,  and  debts  in  lawful 
money  of  the  United  States  may,  by  state  au- 
thority, be  required  to  be  discharged  with  a 
tithe  of  the  metal,  or  tenfold  the  metal,  which 
would  be  required  in  Federal  coinage,  to  dis- 
charge the  same  debts. 

The  conclusion  seems  irresistable  that,  under 
the  Federal  Constitution,  all  regulation  of  le- 
gal tender  is  withdrawn  from  the  States. 

The  intent  and  effect  of  the  Federal  Consti- 
tution to  carry  this  subject  of  money  and  legal 
tender  over  to  the  General  Government,  under 
the  motive  that  they  touched  the  common  in- 
terests which  the  Constitution  was  framed  to 
protect,  and  could  not  be  properly  left  to  tbe 
State  Governments,  is  distinctly  stated  by  the 
Connecticut  delegates,  Mr.  Sherman  and  Mr. 
Ellsworth,  in  their  letter  commending  the  Con- 
stitution to  that  State  for  adc^tion. 

"The  restraint  on  the  Legislatures  of  the 
several  States,  respecting  emitting  bills  of  ctemI- 
it,  making  anything  but  money  a  tender  in  pay- 
ment of  debts,  or  impairing,the  obligation  of  con- 
tracts by  ex  pottfaeto  laws,  was  thought  neces- 
sary as  a  security  to  commerce,  in  which  the  in- 
terest of  foreigners,  as  well  as  of  the  citizens  of 
different  States,  may  be  affected." 

4  Elliott,  Deb.,  493. 

The  rigor  with  which  the  authority  of  a 
State  was  withheld  from  any  discretion  on  tbe 
subject  of  legal  tender,  is  manifested  from  the 
refusal  of  this  discretion,  even  with  tbe  consent 
of  Congress. 

The  "  Committee  on  Detail,"  of  the  Omven- 
tion,  reported  this  clause: 

"  No  State,  without  the  consent  of  the  Legis- 
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lature  of  the  United  States,  shall  emit  bills  of 
credit,  or  make  anything  but  specie  a  tender  in 
payment  of  debts." 

2  Mad.  Deb.,  1289. 

This  possible  and  permissive  authority  to  a 
State  was  rejected,  doubtless  under  the  per- 
emptory motive  that  what  belooKed  to  the  gen- 
eral powers  and  interests  confided  to  the  Federal 
Qovernment,  should  not  be  yielded,  under  any 
possible  consideration,  to  a  State. 

Fourth.  The  Constitution  contains  no  word 
of  prohibition,  of  limitation  or  of  exception, 
upon  the  Oeneral  Qovemment  touching  either: 

1.  The  regulation  of  tender  in  payment  of 
debts. 

2.  The  regulation  of  money,  its  currency, 
and  its  efScacy  in  the  payment  of  debts. 

8.  The  forms,  vehicles,  terms  or  conditions  In 
and  on  which  the  public  credit  can  be  issued  by 
the  government  in  the  performance  of  its  con- 
stitutional duties,  or  the  exercise  of  its  constltu- 
tionalpowers. 

4.  The  authority  over  contracts,  saving  only 
that  its  laws  on  the  subject  of  bankruptcies, 
must  be  uniform  throughout  the  United  States, 

Fifth.  The  foregoing  propositions,  of  them- 
selves, it  is  respectfully  submitted,  exclude  a 
concludon  that  the  regulation  of  legal  tender  is 
not  within  the  scope  of  legislation  accorded  to 
the  Federal  Oovemment,  as  inconsistent  with 
aU  establMied  rules  of  constitutional  construc- 
tion. 

I.  Such  a  conclusion  would  hold  that  a  cer- 
t^  subordinate  and  administrative  means,  in 
its  nature  belon^ging  to  the  sphere  of  govern- 
ment, and  familiar  to  the  experience  of  all  gov- 
ernments, as  an  aid  and  sometimes  a  necessity 
in  their  affairs,  has  been  expressly  and  abso- 
lutely prohibited  to  the  State  Oovemments  as 
unsuitable  to  local  administration;  has  been  in 
no  manner,  actual  or  inf«ential,  assigned  to 
the  personal  or  popular  rights  withdrawn  from 
the  domain  of  government;  has  been,  in  no 
expression  of  the  Constitution,  prohibited  to  or 
withheld  from  the  deneral  Government,  and 
yet  has,  by  some  insensible  and  unnoticeable 
evaporation  in  the  process  of  distributing  govern- 
mental powers  between  the  federal  and  the  state 
authority,  escaped  from  the  resources  of  both 
authorities,  and  been  obliterated  from  the  pow- 
ers of  a  complex  government  framed  for  perpe- 
tuity, and  for  the  service  of  the  people  whose 
wealth  and  numbers  in  the  future  should  know 
no  bounds.  Such  a  conclusion  would  be  pre- 
posterous. 

II.  The  true  presumption  and  implication  is, 
that  whatever  in  the  Federal  Constitution  is  ex- 
pressly proliibited  to  a  State  (and  to  the  States 
only),  is  so  prohibited  for  the  reason  that  its  sub- 
ject is  included  in  the  powers  or  means  which 
the  common  Interests  confided  to  the  General 
Government,  require  should  be  possessed  by 
that  government,  unimpeded  and  unshared  by 
state  authority. ' 

III.  Ko  presumption  nor  implication  can  be 
allowed  that  the  sum  of  the  united  powers  of  the 
federal  and  state  aathority  has  sufTered  any  cur- 
tailment or  diminaUon  from  the  full  measure  of 
sovereignty  which  belonm  to  any  government, 
unless  in  enlargement  <h  the  area  of  personal 
and  inalienable  rights,  which  are  intended  to 
be  exempted  from  all  human  government. 

IV.  The  suppression  of  the  possible  exercise. 
Sees  Wall. 


by  either  the  General  or  State  Government,  of 
any  particular  means  or  instrumentalitjir  to- 
wards an  accepted  end  or  power  of  political 
expediency  or  necessity, can  only  be  maintained 
by  the  express  prohibition,  to  both  the  General 
and  the  State  Governments,  of  the  exercise  of 
the  prescribed  authority. 

Several  instances  of  this  suppression  of  a 
recognized  political  power  or  expedient,  by  its 
protubition  to  both  the  General  and  the  State 
Governments  may  be  found  in  the  Constitution ; 
and  the  study  of  these  instances  will  support 
the  argument  that  no  such  result  can  be  pre- 
sumed or  implied,  but  must  be  effected  by  this 
double  prohibition. 

Passing  any  bill  of  attainder  is  prohibited  to 
both  the  General  and  the  State  Governments. 

Passing  any  ex  potl  facto  law  is  prohibited  to 
both  governments. 

The  granting  of  any  title  of  nobility  is  pro- 
hibited to  both  governments. 

These  instances  really  operate  in  mainte- 
nance of  justice  and  equalitv,  as  personal  rights 
of  citizens  not  to  be  invaded  by  any  govern- 
ment. 

One  peculiar  instance  is  to  be  found,  of  the 
suppression  of  a  purely  financial  and  adminis- 
trative means  or  expedient  of  government,  not 
possibly  to  be  classed  as  a  reservation  in  favor 
of  personal  rights,  viz. :  the  absolute  prohibi- 
tion of  revenue  to  the  General  Government  or 
to  the  State  Governments,  from  duties  on  ex- 
ports. 

The  mischiefs  feared  from  assigning  this 
means  of  revenue  to  either  the  General  or  the 
State  Governments,  induced  the  peculiar  dis- 
position of  this  subject  which  the  text  of  the 
Constitution  shows,  and  practically,  duties  on 
exports,  as  a  resource  of  government,  are  sup- 
pressed.    Cons.,  art  I.,  sees.  9,  10. 

Without,  therefore,  any  special  examination 
of  the  body  of  affirmative,  substantive  powers 
accorded  to  the  General  Government  in  the  Con- 
stitution, and  the  relation  of  the  reflation  of 
legal  tender  as  a  means  to  the  execution  of  those 
powers,  it  seems  necessary  to  assign  the  regu- 
lation of  the  legal  tender  of  the  country,  as  fa- 
miliarly known  and  exercised  in  the  practice  of 
all  governments,  to  the  General  Government,  to 
avoid  the  intolerable  and  irrational  conclusion, 
that  for  all  time  and  for  every  emergency,  and 
by  mere  tacit  implication,  this  faculty  of  gov- 
ernment has  been  extinguished. 

Indeed,  the  Tenth  Amendment  of  the  Con- 
stitution, the  great  barrier  ag^nst  Implied  en- 
largement of  the  powers  of  the  General  Gov- 
ernment, distinctly  recognizes  prohibition 
of  powers  to  the  States,  as  an  inference  of 
grant  of  the  prohibited  powers  to  the  Gen- 
eral Government.  It  is  only  powers  that  are 
neither  delegated  to  the  United  States  nor  pro- 
hibited to  the  States,  that  are  to  be  treated  as 
reserved  from  the  General  Government.  Const. 
Amendment,  X. 

Sixth.  As  then,  the  regulation  of  legal  tender 
by  Congress  is  not  an  encroachment  on  any  au- 
thority on  that  subject,  left  in  the  States,  and 
is  not  within  any  prohibition  upon  the  General 
Government  to  be  found  in  the  Constitution, 
it  must  follow,  either: 

I.  That  the  Constitution  itself  has  fixed  the 
leml  tender  of  the  country;  or, 

II.  That  there  Is  no  legal  control  of  the  sub- 
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ject  anywhere,  which  is  equivalent  to  saying 
that  there  is  and  can  be  no  such  thing  as  legal 
tender  in  the  country;  or, 

III.  That  Congress  has  some  authority  in 
the  premises,  and  that  authority  ( whatever 
be  its  measure)  is  the  whole  legal  authority  on 
the  subject,  and  its  legislation  within  that  au- 
thority constitutes  the  law  of  the  land  on  the 
subject. 

Now,  it  is  manifest  that  the  Constitution  has 
not,  in  terms,  fixed  the  legal  tender  of  the 
country. 

It  is  equally  manifest  that  it  has  not  in  terms 
fixed  the  money  of  the  country. 

The  regulation  of  the  money  of  the  country 
Is,  in  terms,  enumerated  among  the  powers  of 
Congress. 

If  the  regulation  of  the  money  of  the  country 
carries  the  power  of  regulating  the  legal  tender 
in  any  degree,  then  Congress  possesses  the  lat- 
ter power  in  that  degree. 

If  other  enumerated  powers  of  Congrem  car- 
ry, as  necessary  or  proper  means  for  their  ex- 
ercise, the  regulation  of  the  legal  tender  in  any 
degree,  then  Congress  possesses  that  power  to 
the  requisite  degree. 

Upon  these  considerations,  then.  It  is  estab- 
lished that  whatever  power  to  regulate  legal 
tender  exists  in  this  country,  resides  in  Con- 
gress; that  the  Constitution  imposes  no  express 
limits  upon  this  power  in  Congress ;  and  that 
whatever  laws,  in  regulation  of  legal  tender  are, 
in  the  language  of  the  Constitution,  "necessary 
and  proper  for  carrying  into  execution  any  and 
all  powers  vested  by  the  Constitution  in  the 
Oovemmenl  of  the  United  States,  or  in  any  de- 
partment or  officer  thereof,"  are  within  the  au- 
thority of  the  Constitution,  and  are  "the  su- 
preme law  of  the  land. "  Const.,  art.  I.,  sec.  8, 
art.  VI. 

Seventh.  The  practical  wisdom  of  the  fram- 
ers  of  the  Constitution  was  satisfied,  in  their  ef 
fort  to  provide  political  arrangements  suited  to 
the  well-being  of  themselves  and  their  poster- 
ity, to  accommodate  the  new  institutions  to  hu- 
man nature  and  human  affairs.  They  did  not 
aspire  to  remold  the  nature  of  man,  or  to  rule 
future  events.  The  working  of  interest  and 
passion,  and  the  vicissitudes  of  fortune,  which 
history  had  shown  in  other  times  and  in  other 
nations,  they  anticipated  for  the  people  whose 
government  they  were  founding.  They  built 
our  institutions  to  meet,  not  to  escape,  these 
imnerfections  and  vlcissitudee. 

I.  The  conditions  of  peace  and  war,  and  the 
diversity  of  the  burdens,  perils  and  duties  of 
government,  in  these  two  situations,  were 
pressed  upon  the  attention  of  the  framers  of 
the  Constitution  by  their  recent  experience  of 
them  all. 

II.  In  the  main  design  of  the  Constitution  to 
assign  to  the  Gteneral  Government  all  that  was 
of  common  interest — that  is  to  say:  all  the 
relations  of  the  people  to  other  nations,  and  all 
the  relations  of  the  States  among  themselves — 
no  feature  Is  more  prominent  than  the  purpose 
that  the  condition  of  war,  foreign  and  civil,  and 
however  it  should  supervene,  should  be  wholly 
of  the  common  concern  and  all  of  its  powers, 
duties  and  responsibilities  should  be  placied  with 
the  General  Government. 

III.  The  subjection  of  the  whole  system  of 
money  currency,  credit,  public  and  private,  le- 
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gal  tender,  trade,  contracts  and  their  enforce- 
ment, and  the  compulsory  payment  of  debta. 
to  the  rude  shock  of  war,  ana  the  pressure  upon 
the  powers  and  duties  of  government  in  sucli 
event,  were  fresh  In  the  knowledge  of  the 
framers  of  the  Constitutioa 

lY.  The  temptations,  mischiefs,  dangers  and 
disgraces  to  a  people,  of  a  measure  of  value  and 
medium  of  exchange  which  rested  on  no  intrin- 
sic qualities  to  nuuntain  its  virtue  and  its  cur- 
rency, were  before  the  ^es  of  the  Convention 
in  thie  actual  condition  of  the  country. 

y.  The  condition  of  war,  imposing  Its  own 
laws  upon  every  community  which  it  afflicts, 
as  history  and  recent  experience  had  shown, 
compels  a  nation  however  opulent  to  substitute 
for  the  inadequate  volume  of ' '  coined  money, " 
at  its  service  as  a  measure  of  value  andmediom 
of  exchange,  its  "  coined  credit,"  invigorated 
by  law  with  the  efficacy  of  legal  tender. 

YI.  The  fatal  facility  of  this  resource  to  extend 
itself  beyond  the  justifying  need,  and  beset, 
instead  of  relieving,  disorder  and  disaster,  his- 
tory and  recent  experience  had  also  disclosed. 

Yll.  The  wisdom  of  the  Constitution  has  ad- 
Justed  these  opposite  obligations — resting  in  the 
opposite  situations  of  peace  and  war — and  pro- 

(1)  That  the  States,  relieved  in  their  share  of 
governmental  administration  of  all  the  bar- 
dens  and  responsibilities  of  the  legislation  and 
management  of  war,  shall  surrender  all  pow^ 
to  make  anything  but  gold  and  silver  a  legal 
tender,  whatever  stress  of  possible  necessity, 
in  time  of  peace,  may  thus  he  left  'Unprovided 
for. 

(8)  The  General  Goverement,  whose  money 
and  credit  are  to  supply  the  sinews  of  every 
possible  war,  shall  possess  the  resource  of  mak- 
ing this  credit  available,  by  the  financial  ex- 
pedient of  impartimg  to  the  public  securities 
the  quality  of  legal  tender  in  the  ptayment  of 
debts,  lest  an  inexorable  need  and  peremptory 
duty  of  government  should  miss  a  commensur- 
ate power. 

(3)  And  last:  this  power — necessary  for  emer- 
gencies, pernicious  as  a  constant  resource- 
shall  not  be  accorded  to  the  General  Govern- 
ment as  an  independent  and  substantive  power 
for  this  would  permit  its  exercise  upon  any 
motive  and  for  its  own  sake. 

It  shall  find  its  place  in  the  enabling  clause 
of  the  Constitution,  which  supplies  authority 
for  all  le^lation  that  Is  necessary  and  proper 
to  carry  into  execution  the  powers  in  whose 
service  the  use  of  this  expedient  is  justified;  for 
thus,  alone,  can  its  use  be  conformed  to  the 
exigencies  which  should  furnish,  at  once  its 
warrant  and  its  measure. 

Such  ia  the  adjustment,  in  the  Constitution, 
of  the  difficult  and  conflicting  considerations 
which  attend  the  subject. 

In  eighty  years  of  our  history  as  a  naUon, 
this  adjustment  of  powers  has  secured  to  us  all 
the  benefits  of  a  legal  tender  of  intrinsic  value, 
in  peace  and  during  foreign  wars.  A  civil  war 
of  such  vast  proportions  and  intense  energy  ss 
to  have  exacted  the  expenditure  within  five 
years  of  the  public  revenues  of  half  a  century 
of  peace,  has  raised  an  emergency  whose  stress 
demanded  the  relaxation  of  the  private  credit- 
or's hold  upon  his  debtor,  to  nerve  the  public 
credit  with  all  the  resources  of  the  country. 
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The  Constitution  permitted  it,  and  the  public 
safety  was  purchased  by  the  means. 

Who  shall  question  this  wisdom  of  the  Con- 
stituiion,  and  assume  to  place  the  integrity  of 
thp  leKal  tender  above  the  safety  of  the  State? 

Eighth.  Under  the  light  of  the  foregoing 
prnpositionB,  it  is  respectfiuly  submitted  that  the 
well  known  principles  of  public  economy,  op- 
erative in  time  of  war,  show  that  the  marshal- 
ing of  the  financial  resources  of  the  country  in 
the  service  of  the  government  required,  within 
the  discretionary  legislation  of  Congress  to  that 
end,  the  suspension  of  the  private  creditor's 
control  over  the  currency  of  the  country,  in 
wibordination  to  the  exigencies  of  the  public 
revenues  and  the  public  credit. 

Accordingly,  the  Act  of  Congress  of  Feb.  26, 
1862,  was  "necessary  and  proper  "  for  carrying 
into  execution,  in  time  of  civil  war,  the  powers 
of  the  General  Government: 

1.  "  To  lay  and  collect  taxes,  duties,  imposts 
and  excises,  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the 
United  States." 

2.  "To  borrow  money  on  the  credit  of  the 
United  States." 

8.  "To  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States." 

4.  "To  coin  moner,  regulate  the  value  there- 
of, and  of  foreign  coin." 

6.  "To  declare  war." 

0.  "To  raise  and  support  armies." 

7.  "To  provide  and  maintain  a  navy." 

8.  "  To  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  in- 
surrections and  repel  invasions." 

9.  "To  provide  for  organizing,  arming  and 
disciplining  the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  service 
of  the  United  States." 

10.  "  To  guarantee  republican  ^vemments 
to  the  States,  and  protect  them  against  invasion 
and  domestic  violence."  Const.,  art.  I.,  sec.  8; 
art.  IV.,  sec.  4. 

The  judicial  criterion  of  the  relation  between 
legislative  means  to  constitutional  powers,as  laid 
down  in  MeOuUoeh  v.  Marylattd,  and  supported 
in  later  cases,  has  by  its  mtrinsic  and  perfect 
reason,  been  wrought  into  the  texture  of  our 
constitutional  law ;  and  the  propositions  in  the 
case  before  the  court  need  no  novel  principles 
of  constitutional  interpretation  to  sustain  them. 

"  The  sound  construction  of  the  Constitution 
must  allow  to  the  National  Legislature  that 
discretion  with  respect  to  the  means  by  which 
the  powers  it  confers  are  to  be  carried  Into  exe- 
cution, which  will  enable  that  body  to  perform 
the  high  duties  assigned  to  it,  in  the  manner 
most  beneficial  to  the  people." 

"  Let  the  end  be  legitimate,  let  it  be  within 
the  scope  of  the  Constitution,  and  all  the  means 
wbichareappropriale,  which  are  plainlyadapted 
to  the  end,  which  are  not  prohibited,  but  con- 
sist with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional." 

SfeCfuUoeh  v.  Md.,  4  Wheat. ;  U.  8.  v.  Fisher, 
2  Cranch;  The  Prize  cases  (69  U.  S.,  XVII., 
459). 

Of  the  appropriateness  of  this  legislation,  re- 
specting legal  tender,  to  the  financial  exigencies 
of  a  nation  in  time  of  war,  the  history  of  all 
nations  in  modem  times  furnishes  examples. 

Its  wisdom  can  never  be  a  judicial  question. 
See  a  Wall.  U.  S.,  Book  19. 


The  argument  is  entitled  to  put  the  judicial 
question  of  constitutionality  upon  the  political 
postulate  that,  in  the  actual  situation  of  the  re- 
sources and  obligations  of  government,  in  the 
presence  of  which  this  Act  of  Congress  was 
passed,  the  provisions  of  this  Act  were  necessary 
to  the  control  of  these  resources  and  the  main- 
tenance of  these  obligations. 

The  judicial  question  then  determines  whether, 
under  the  Constitution,  fidelity  on  the  part  of 
Congress  to  its  high  public  trusts,  required  that 
it  should  permit  the  government  to  fall,  under 
the  stress  of  war,  rather  than  conform  the  legal 
tender  to  the  exigencies  of  the  public  safety. 

The  statement  of  the  question  supplies  the 
answer  and  sustains  the  Act  of  Congress  in 
question. 

Ninth.  If,  however,  it  should  beheld  that  the 
Act  of  Congress  of  Feb.  26, 1862,  at  the  time  of 
its  passage,  lacked  adequate  constitutional  sup- 
port, and  that  the  feature  impressed  upon  the 
issue  of  the  public  debt  authorized  by  the  Act, 
of  efficacy  as  a  legal  tender,  was,  though  un- 
questionably in  the  law,  questionable  m  the 
courts  for  constitutional  invalidity,  Uien  the 
14th  Amendment  of  the  Constitution  has  ratified 
the  Act  of  Congress,  and  the  validity  of  this  is- 
sue of  the  public  debt  to  the  full  measure  of  its 
statutory  qualities,  can  no  longer  be  questioned 
in  the  courts. 

The  4th  section  of  this  Amendment  provides 
as  follows: 

"The  validity  of  the  public  debt  of  the 
United  States,  authorized  by  law,  including 
debts  incurred  for  payment  of  pensions  and 
bounties  for  services  in  suppressing  insurrection 
or  rebellion,  should  not  be  questioned." 

This  provision  of  the  Constitution  executes 
itself;  it  is  retroactive  and  remedial;  its  motive 
is  to  establish,  by  the  Constitution,  whatever 
has  been  hitherto  authorized  by  statute  re- 
specting the  public  debt;  whatever  question 
respecting  the  constitutional  validity  of  any 
statutory  regulation  or  tenor  of  the  issues  of  the 
public  debt  might,  but  for  this  "  amendment," 
have  been  made,  is  by  and  after  the  adoption 
of  the  amendment,  suppressed  in  all  courts  and 
tribunals. 

But  how  shall  it  be  said  ttiat  this  supreme  and 
deliberate  decree  of  the  people  in  full  sover- 
eignty has  its  effect,  if  a  main  feature  in  a  prin- 
cipal class  of  public  securities,  which  procured 
their  acceptance  with  the  public  creditors,  is 
still  questioned  in  the  courts? 

The  history  of  the  times  exhibits  no  other  * 
actual  form  or  instance  in  which  any  quality  of 
Uie  public  debt  has  been  questioned,  save  only 
in  this  feature  of  the  currency  with  the  people, 
in  favor  of  the  public  creditor,  imparted  as  the 
quality  of  legal  tender. 

The  doubts  here  raised,  then,  were  the  very 
doubts  this  amendment  was  framed  to  suppress. 

Tenth.  The  validity  of  this  Act  of  Congress 
being  sustained,  the  judicial  difficulties  of  pri- 
vate controversies  in  its  application  belong  to 
the  parties  to  solve  by  their  forensic  contes- 
tations. 

The  public  question  goes  no  further  than  to 
demand  that  every  private  debt  liquidated,  by 
.contract  or  judgment,  in  lawful  money  of  the 
United  States,  shall  be  discharged  by  the 
"United  States  Notes,"  issued  under  this  Act  of 
Congressas  lawful  money  according  totheirface. 
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When  the  sum  is  liquidated,  as  debt,  by  con- 
tract, in  any  fonn  of  lawful  money  of  the 
United  States,  then  United  States  Notes  are  ef- 
ficacious, at  their  face,  to  discharge  it. 

When  the  liouidation  is  first  made  in  lawful 
money  of  the  United  States  by  judgment,  these 
notes  are  e£9cacious,  at  their  face,  to  discharge 
the  ludgment. 

Mettr*.  Clarkaon  N.  Potter,  and  B.  A. 
Qritwcid,  in  person,  for  defendant  in  error: 

Anyone  who  has  studied  the  judicial  opin- 
ions sustaining  the  law,  cannot  fail  to  have  been 
struck  with  the  yagueness  and  indeflnitenesR  of 
the  processes  of  reasoning  by  which,  in  many 
cases,  their  authors  seem  to  have  been  brought 
to  their  conclusions  in  the  premises.  Startmg 
far  off,  in  the  clouds  almost,  with  misty  notions 
of  the  origin  and  abstract  nature  and  attributes 
of  government  in  general,  they  seem  to  muddle 
up  and  confuse  the  powers  of  an  unlimited  sov- 
ereigntT  with  tiioee  of  a  constitutional  govern- 
ment, founded  on  a  written  organic  law.  Fur- 
ther on,  the  argument  turns  very  much  on 
political  necessity;  on  the  obligations  to  pre- 
serve the  life  of  the  nation  (whatever  that  may 
be);  on  war  powers;  on  the  suppression  of  the 
rebellion ;  on  the  support  of  the  government  and 
similar  topics.  The  mischief  of  such  methods 
of  conducting  investigations,  strictly  legal  and 
technical  in  their  nattire,  is,  that  in  the  result, 
constitutional  powers  are  sure  to  be  measured 
by  private  opinions  respecting  necessity  or  even 
policy.  Bv  such  methods  oi  proof,  whatever 
men  desire  becomes  constitutional. 

I  shall  endeavor  to  test  the  validity  of  the 
Act  of  February,  1863,  by  its  accordance  with 
the  letter  and  spirit  of  the  Constitution  as  it  is, 
and  not  as  this  or  that  political  party  may  think 
it  ought  to  be. 

In  war,  the  powers  of  war  may  be  exercised ; 
but  the  Constitution  itself  is  the  same  in  peace 
and  war. 

It  is  acknowledged  that  the  Federal  Gtovem- 
ment  is  one  of  enumerated  powers;  and  how- 
ever sovereign  it  may  be  within  the  range  of 
its  authority,  yet  it  cannot  exercise  any  power 
which  is  not  expressly,  or  by  necessary  impli- 
cation, delegated  in  the  Consiitution.  In  test- 
ing an  Act  of  Congress,  the  burden  of  proof  is 
on  those  who  sustain  it.  The  fact  that  the 
Constitution  may  not  forbid  any  particular  act, 
does  not  afford  even  a  presumption  that  the 
government  may  perform  that  act,  for,  in  terms, 
all  powers  not  delegated  are  reserved.  The 
■  power  is  not  prohibited  and,  therefore,  exists,  is 
not  the  logic  of  the  Constitution.  The  power 
is  not  granted  and,  therefore,  does  not  exist,  is 
the  true  formula. 

The  only  provision  of  the  Constitution  relat- 
ing in  terms  to  tender,  is  one  forbidding  the 
Slates  to  make  anything  but  gold  and  silver 
legal  tender.  This  prohibition  is  in  no  sense  a 
grant  to  the  General  Government,  while  on  the 
other  hand,  it  is  a  proof  that  in  the  distribution 
of  powers,  tender  would  normally  fall  within 
state  control,  else  why  the  prohibition? 

The  only  direct  grant  of  power  over  money 
is  in  art.  1,  sees.  8,  5,  to  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coin. 

Respecting  the  nature  and  extent  of  the 
power  thus  granted,  I  shall  quote  the  forcible 
and  conclusive  argument  of  Judge  Emott. 
•  'The  term  "money,  here,"  he  says,  "means  in 
Sit 


my  judgment  metallic  money,  gold,  silver  and 
copper,  or  the  metals  used  for  com,  and  nothing 
more.  The  word  '  metals '  cannot,  without  vio- 
lence, be  applied  to  the  issue  of  paper  money. 
To  coin  money  is  to  make,  stamp  and  issue 
coins  as  money.  Coins  are  pieces  of  metal  of 
a  particular  weight  and  standard,  and  to  which 
particular  value'  is  given  in  account  and  pay- 
ment. The  clause  which  follows  evidently 
means  to  authorize  the  regulation  of  the  value 
of  the  coin  thus  issued,  or  the  money  coined; 
and  that  this  is  strictly  metallic  money,  appears 
from  the  words  immediately  following:  and  of 
foreign  coin."  The  design  was  to  confer  upon 
Congress  the  power  to  regulate  the  value  of 
foreign  and  domestic  coins ;  and  as  the  domestic 
money,  where  regulation  is  thug  conferred  upon. 
Congress,  is  the  money  whose  coinage  is  author- 
ized by  the  first  part  of  the  clause,  the  infer- 
ence is  inevitable,  that  this  money  is  simply 
domestic  coin  or  metallic  money.  The  clause 
confers  upon  Congress  absolute  and  exclusive 
powers  over  the  circulating  coin  of  the  country, 
domestic  and  foreign,  by  regulating  the  stand- 
ard and  coinage  of  the  former,  and  the  value  in 
account  of  the  latter. 

If  the  emission  of  Treasury  Notes  is  "coin- 
ing money,"  then  we  come  to  the  absurdity  that- 
the  notes  themselves  are  coined  money  or  coins.. 
By  the  same  absurd  definition  the  foreign  coin, 
the  value  of  which  Congress  may  regulate  and 
force  into  circulation,  may  consist  of  Bank  of 
England  notes,  Turkish  sbinplasters,  or  any 
like  worthless  rubbish. 

For  the  intent  of  any  statute,  this  court  has 
sanctioned  the  doctrine  that  we  may  look,  if 
necessary,  "  to  the  public  histoiy  of  the  times 
in  which  it  was  passed."  Aldridgey.  WSliama^ 
S  How.,  24. 

Now,  there  is  no  provision  of  the  ^rest  or- 
ganic law  that  lias  less  need  of  such  an  inquiry,, 
uian  the  provision  as  to  coinage. 

It  is  clear  that,  in  regard  to  money,  the  peo- 
ple knew  what  they  wanted  and  just  how  to- 
accomplish  it.  They  evidently  intended  that 
the  lawful  money  should  be  coin,  and  nothing^ 
but  coin.  They,  therefore,  gave  the  government, 
power  to  coin  money  and  regulate  its  value,  and 
also  that  of  foreign  coin ;  and  they  nive  no  furtli- 
er  latitude,  not  a  hair's  breadth.  But  the  object 
was  not  yet  accomplished.  The  power  of 
spoihng  their  work  must  be  taken  from  tlie- 
Slates.  The  Slates  were  accordingly  forbidden 
to  coin  money  and  to  make  anything  but  gold 
and  silver  a  legal  tender.  By  these  provisions, 
and  the  further  rule  that  all  powers  not  granted 
are  reserved,  the  work  is  accomplished,  and 
coin  is  established  as  the  only  legal  money  of 
the  country,  as  effectually  as  can  be  done  by  a 
written  instrument. 

The  Act  of  Congress  of  February,  1862,  de- 
clares "the  Treasury  notes  therein  authorised  to- 
be  lawful  money."  They  are  not  money,  but 
forms  of  representation  of  government  credit. 
Tliey  are  mere  evidences  of  a  debt,  like  prom- 
issory notes  or  bills  of  exchange,  the  govern- 
ment being  debtor  to  the  holder  for  the  amount. 
When  money  is  transferred  in  satisfaction  of 
debt,  not  only  is  the  debt  canceled  as  between 
the  parties,  but  it  is  absolutely  paid.  ThecKd- 
itor  receives  in  hand  the  actual  amount  of  his 
claim.  But  when  a  Treasury  Note  is  trans- 
ferred, the  process  merely  substitutes  the  gov- 
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ernment  aa  debtor.  The  creditor  is  still  unpaid. 
The  notes  promise  on  their  face  to  pav  money. 
A  promise  is  not  tiie  same  as  the  thing  prom- 
isea.  If  it  were,  then  the  government  could 
pay  in  a  second  slip  of  paper  printed  in  the 
Mune  form,  and  this  latter  a^^n  with  another, 
so  that  in  fact  it  never  promises  to  pay  any- 
thing beyond  swapping  one  slip  of  paper  for 
ano&er  exactly  similar.  This  absurdity  has 
sometimes  been  too  much,  even  for  those  who 
maintain  the  validity  of  the  act.  "Most 
clearly,"  says  Judge  Johnson,  "  they  are  not 
money.  Upon  their  face,  they  only  promise  to 
pay  money." 

If  not  money,  still  more  clearly  they  are  not 
lawful  money;  and  if  not  lawful  money,  there 
is  no  error  in  the  judgment  of  the  Kentucky 
Court  of  Appeals. 

If  base  coins  are  legal  tender,  whether  with 
or  without  limit,  they  are  so  by  virtue  of  an 
express  grant  of  coinage  power  to  Congress; 
but  no  such  express  grant  of  power  is  alleged 
in  the  case  of  greenbacks.  Brgo,  nihUprobatiir. 

But  the  argument  is  fallacious.  Congress 
can  "  regulate  the  value  "  of  both  foreign  and 
domestic  coins,  that  is  to  say:  can  declare  on 
what  terms,  at  what  rates,  within  what  limits, 
tb^  diall  pass  in  payments  and  account.  Our 
proportion  is  not  that  coins  become  legal  tend- 
er merely  when  coined,  but  only  when  and  as 
tbeb  vidoe  is  regulated  or  declared.  If  Con- 
greM  limits  or  conditions  their  value,  their  legal 
qoality  is  affected  accordingly,  though  it  might 
be  a  question  whether,  in  the  case  of  gold  or 
silver  coin,  any  State  might  not  waive  such 
limitation  within  its  own  Jurisdiction. 

The  difference  between  the  provision  regard- 
ing coining  and  the  provision  regarding  tender 
is  not  unimportant.  It  is  shown  in  the  follow- 
ing parallel: 

Ooiniitg  Moneff. 

(1)  Is  forbidden  to  I  (3)  Is  granted  to  the 
the  States.  |  United  States. 

Pnogr  Over  lender. 

(1)  Is  forbidden  to  I  (2)  Is  not  granted  to 
the  States.  I  the  United  States. 

So  far,theref  ore.as  a  direct  grant  is  concerned, 
neither  can  make  anything  but  gold  and  silver 
a  legal  tender.  The  States  cannot,  because  it 
is  expressly  forbidden.  The  United  States  can- 
not, because  it  is  not  expressly  granted. 

Unless,  therefore,  the  power  to  make  Treas- 
ury Notes  a  legal  tender  can  be  shown  to  be 
necessary  and  proper  to  the  exercise  of  some 
power  that  is  expressly  granted,  it  must  follow 
tliat  the  Act  in  question  is  invalid  and  uncon- 
stitutional. 

Before  proceeding  to  the  investigation  wheth- 
er such  authority  is  given  by  implication,  two 
questions  require  consideration : 

I.  Does  the  Act  of  lHOi  impair  the  faith  of 
contracts  in  ttiis  case? 

II.  If  it  does  impair,  is  it  for  that  reason  un- 
oonstittttional? 

The  contract  was  made  in  Kentucky,in  which 
State,  both  in  1860  and  1861,  nothing  but  gold 
or  silver  coin  could  be  lawfully  tendered  in  pay- 
ment of  debts.    Johnton  v.  Vteken,  1  Duv.,267. 

It  must  be  held  that  the  makers  of  the  notes 
promised  to  pav  the  specitied  amounts  of  the 
gold  or  silver  coins,  which  alone,  then  as  now, 
u  what  the  law  recognizes  as  dollars. 

The  general  rule  requires  that  a  contract 
Sees  Wau,. 


shall  be  construed  in  the  sense  as  understood  by 
the  parlies.  If  the  meaning  of  words  undergoes 
change  between  the  times  of  execution  and  per- 
formance, the  former  will  control  and  overrule 
the  latter.  Is  there  any  reason  of  justice  or 
public  policy,  why  a  different  rule  should  pre- 
vail in  the  interpretation  of  an  obligation  to  pay 
dollars?  This  is  not  a  question  of  the  power  of 
Congress  to  regulate  the  value  of  coined  money. 
If  Congress  should  declare  a  copper  cent  to  be 
a  dollar,  the  term  'dollar,'  in  all  contracts  there- 
after made,  would,  unquestionably,  by  pre- 
sumption of  law,  mean  a  copper  cent  and 
nothmg  more.  But  as  unquestionably,  by  the 
same  presumption  of  law,  in  case  of  contracts 
previously  made,  it  would  mean  a  given  amount 
of  pure  gold,  and  such  contracts  cannot  be  sat- 
isfld  except  by  the  performance  on  the  part  of 
the  obligor  of  what  he  agreed  to  perform,  as 
understood  by  the  parties. 

The  Act  of  1863,  in  forcing  us  to  receive 
greenbacks  inpayment  of  our  debt,  impairs  the 
sanctity  of  contracts.  The  question  follows: 
if  it  does  impair, is  it  therefore  unconstitutional? 
No,  say  its  defenders;  for  Congress  is  not  for- 
bidden to  impair  the  obligation  of  contracts. 

In  reply  te  this  we  ask:  but  where  is  it 
granted?  The  argument  reverts  to  the  old  for- 
mula; does  the  prohibition  of  a  power  to  a 
State  imply  the  concession  of  that  power  to 
Congress?  If  so,  why  was  it  not  operative  in 
the  case  of  letters  of  marque  and  reprisal,  and 
of  coining  money?  They  are  forbidden  to  the 
States;  why  a  special  grant  to  Congress,  if  the 
prohibition  is  itself  a  grant?  But  Uie  slkort  of 
the  matter  is,  that  Amendment  X  decides  the 
controversy. 

Bankrupt  laws,  they  say.  have  been  enact«d 
bv  Congress,  the  effcctof  which  is  to  impair  the 
obligation  of  contracts. 

The  matter  lies  in  a  nutshell.  Bankrupt 
laws  are  part  of  the  approved  legislation  of 
some  of  the  most  civilizM  States;  and  are  held 
beneficial  by  many  jurists  and  practical  men. 
But,  as  they  do  in  some  cases  impair  the  obli- 

Sations  of  contracts,  the  States  are.  in  effect, 
eprived  of  the  power  to  enact  them.  To 
remedy  evils  that  might  ensue  if  that  power 
did  not  exist  somewhere,  it  is  bestowed  by 
special  grant  on  Congress,  for  weighty  reasons 
the  most  suitable  depository.  Expresnio  uniut, 
excluno  alteriut.  The  special  grant  disproves 
the  intention  to  bestow  any  larger  power. 

There  bein^  no  direct  authority  granted  in 
the  Constitution  to  make  any  kina  of  paper 
legal  tender,  the  question  arises,  whether  it  may 
be  inferred  from  any  of  the  express  powers. 

Among  the  powers  expressly  delegated  to 
Congress  is  the  power  to  "  borrow  money;" 
and  it  is  mainly  as  being  necessary  and  proper 
to  the  exercise  of  this  power,  that  the  nght  to 
declare  Treasury  notes  legal  tender  is  main- 
tained by  its  ablest  advocates. 

But  to  infer  from  the  borrowing  power  the 
power  of  emitting  bills  of  credit,  and  from  this 
latter  again,  to  infer  the  power  of  making  them 
legal  tender,  is  to  double  inferences,  and  to  pile 
incident  upon  incident,  to  the  utter  destruction 
of  all  limitation  of  power  in  the  General  Gov- 
ernment. 

It  is  only  because  Treasury  Notes  are  not 
money,  but  only  a  form  of  the  public  credit. 
Just  as  much  as  6'20'8  or  the  6's  of  '81,  that 
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they  fall  within  the  scope  of  the  borrowing 
power. 

In  the  United  States  Senate  Mr.  Sumner  says: 

"  It  iB  difficult  to  escape  the  conclusion,  that 
If  Congress  is  empowered  to  issue  Treasury 
notes,  it  may  affix  to  these  notes  such  character 
as  shall  seem  just  and  proper,  declaring  the 
oonditions  of  their  circulation  and  the  dues  for 
which  they  shall  be  received.  Grant  the  first 
power,  and  the  rest  must  follow. 

It  is  easy  to  imagine  other  characters  which 
Congress  might  have  thought  proper,  or  may 
yet  think  proper,  to  affix  to  these  emissions,  and 
which  would  tend  most  powerfully  to  give 
them  credit  and  circulation.  They  might  be 
inTested,  for  instance,  with  the  character  of  an 
execution,  to  be  levied  at  the  holder's  will  on 
any  property,  real  or  personal,  with  power  to 
sell,  with  or  without  notice,  the  proceeds  of  the 
sale  to  go  to  the  holder.  If  it  were  said  that 
such  a  provision  would  be  unconsUtutional,  as 
depriving  a  person  of  his  proper^  without  proc- 
ess of  law,  so  is  the  creditor  deprived  of  his 
property  who  is  forced  to  receive  paper,  worth 
sixty  cents  on  the  dollar,  in  satisfaction  of  his 
debt. 

We  have  now  to  examine  the  arguments  ad- 
duced to  sustain  so  extraordinary  a  claim.  The 
case  of  MeOuOoeh  v.  Ud.,  4  Wheat.,  816,  is  the 
neat  reliance  for  its  support.  But  the  au- 
uority  adduced  from  this  decision  in  favor  of 
the  law  under  oonrideration  is  not  based  on  the 
analogy  of  the  issue,  but  rather  on  certain  dieta 
utterra  by  the  court  as  general  rules  of  inter- 
pretation in  respect  to  implied  powers.  In  the 
words  of  the  Chief  JtMiee: 

"  Let  the  end  be  legitimate,  let  it  be  within 
the  scope  of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  and  which  are  not  pro- 
hibited, but  consistent  with  the  letter  and  spirit 
of  Uie  Constitution,  are  constitutional." 

To  ascertain  the  import  of  this  canon  of  in- 
terpretation,reference  should  be  had  to  the  ques- 
tion under  consideration.  That  question  was, 
whether  Congress  had  power  to  create  a  cor- 
poration as  an  agent  for  transacting  the  fiscal 
business  of  the  government;  and  the  court 
didded  in  the  affirmative. 

The  question  that  is  raised  here  is,  whether 
Congress  can  affix  to  its  bills  of  credit  whatever 
character  it  pleases,  for  the  purpose  of  giving 
them  credit  and  circulation.  No  analogous 
question  came  before  the  court  in  the  case  of 
MeOuUoeh  v.  Md. 

I  quote  another  passage  from  the  same  de- 
cision :  "  The  power  of  creating  a  corporation, 
though  appertaining  to  sovereignty,  is  not  like 
the  power  of  making  war,  or  levying  taxes,  or 
of  regulating  commerce,  a  great  substantive 
and  independant  power,  which  cannot  be  im- 
plied as  incidental  to  other  powers  or  used  as  a 
means  of  executing  them." 

But  the  power  of  controlling  tender  is  a  great 
substantive  and  independent  function  of  the 
supreme  authority,  and  forms  an  integral  de- 
partment of  the  law  of  contracts,  by  which  the 
mdustry  and  well  being  of  communities  are 
regulated. 

Such  a  power,  if  it  exivts  at  all,  must  exist, 
says  the  Supreme  Court,  by  direct  grant  and 
not  by  mere  implication. 

The  legal  tender  power  is  applied  by  the  Act 
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1.  The  Act  releases  the  debtor  from  his  con- 
tract without  performance. 

2.  It  deprives  the  creditor  of  his  property 
without  compensation. 

8.  It  substitutes,  against  the  creditor's  will. 
the  government  as  bu  debtor,  in  place  of  tiie 
party  with  whom  he  contracted. 

4.  It  does  not  bind  the  government  thus  sul>- 
stituted  as  debtor,  to  pay  the  debt  at  any  par- 
ticular time,  at  any  particular  place,  norm  any 
particular  value, 

6.  It  claims  for  Congress  the  power  to  an- 
nihlliate  all  debt;  for  it  may  make  tender  of  » 
blank  slip  of  paper,  or  a  dry  leaf  of  the  forest; 
indeed.  Congress  has  been  urged  to  emit  an  ad- 
ditional billion  of  dollars,  in  order  to  alleviate 
the  burden  of  public  and  fnivate  debt  by  its 
depreciation. 

6.  It  amends  the  Constitution,  bv  asaertine 
f  9r  Congress  a  power  to  emit  bills  oi  credit  and 
to  regulate  the  value  thereof. 

7.  Its  operation  in  thvAum,  la  to  coniiacate 
all  existing  debts  or  money  claims,  common  or 
fiduciary. 

"  Legal  tender  for  all  debts,"  ia  a  pbraae  of 
unpretending  and  innocent  aspect,  but  of  sub- 
stantive and  independent  power,  not  inferior  to 
the  power  of  taxation. 

The  10th  Amendment  of  the  Constitution  is 
is  as  follows:  "  The  powers,  not  delegated  to 
the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people." 

Now,  among  tne  subjects  which  the  people 
have  neither  granted  to  the  United  Stales  nor 
forbidden  to  the  States,  is  the  whole  law  of 
contracts,  with  all  their  rights  and  remedies  as 
between  citizen  and  citizen,  with  the  exception 
of  the  single  limitation  of  the  power  of  the 
States  over  tender. 

The  power  of  Congress  to  make  Treasury 
Notes  legal  tender  has  been  sustained  as  incident- 
al to  the  following  powers: 

1.  To  declare  war.  2.  To  raise  and  support 
armies.    8.  To  provide  and  maintain  a  navy. 

The  Constitution  provides  the  means  of  rais- 
ing revenue.  These  means  are  comprised  in 
two  powers:  (1)  of  taxation,  and  (2)  of  borrow- 
ing. 

The  power  of  taxation  is  unlimited  in  extent. 
Congress  may  take  from  the  nation  its  last  dol- 
lar. But  to  aeclare  Treasury  Notes  l^al  tender 
is  not  taxation,  and  if  it  were  taxation,  could 
not  be  constitutional,  because  it  is  not  uniform. 
Its  burden  falls  on  one  class  only  of  the  com- 
munity, viz. :  creditors;  and  on  them  in  un- 
equal proportions.  But  in  its  very  nature  it  is 
not  taxation.  The  money  of  which  the  credit- 
or is  deprived  goes  to  the  debtor,  not  to  the 
government. 

Mr.  Chief  JufUee  Chase  delivered  the  opin- 
ion of  the  court: 

The  question  presented  for  our  determination 
by  the  record  in  this  case  is:  whether  or  not  the 
payee  or  assignee  of  a  note,  made  before  the 
25th  of  February,  1862,  is  obliged  by  law  to 
accept  in  payment  United  States  notes,  eoual 
in  nominal  amount  to  the  sum  due  according 
to  its  terms,  when  tendered  by  the  maker  or 
other  party  bound  to  pay  it.  And  this  requires. 
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in  the  first  place,  a  oonBtruction  of  that  clause 
of  the  Ist  section  of  the  Act  of  Congress  passed 
on  that  day,  which  declares  the  United  States 
notes,  the  issue  of  which  was  authorized  by  the 
statute,  to  be  a  legal  tender  in  payment  of 
debts. 

The  entire  clause  is  in  these  words:  "And 
such  notes,  herein  authorized,  shall  be  receiv- 
able In  payment  of  all  taxes,  internal  duties, 
excises,  debts  and  demands  of  any  kind  due  to 
the  United  States,  except  duties  on  imports, 
and  of  all  claims  and  demands  against  the 
United  States  of  every  kind  whatsoever,  except 
for  interest  upon  bonds  and  notes,  which  shall 
be  paid  in  coin ;  and  shall  also  be  lawful  money 
and  a  legal  tender  in  payment  of  all  debts,  pub- 
lic and  private  with  the  United  States,  except 
duties  on  imports  and  interest  as  aforesaid." 

la  Stat.  atL.,  845. 

The  clause  has  already  received  much  con- 
sideration here,  and  this  court  has  held  that, 
upon  a  sound  construction,  neither  taxes  im- 
posed by  state  legislation  [Lane  Go.  v.  Oregon, 
ante.,  101],  nor  demands  upon  contracts  which 
stipulate  m  terms  for  the  payment  or  delive^ 
of  coin  or  bullion  [BronionY.  Rodes,  ante..  141; 
Builer  y.  Horwitz,  ante.,  140],  are  included  by 
legislative  intention  under  the  description  of 
debts  public  and  private.  We  are  now  to  de- 
termine whether  this  description  embraces  debts 
contracted  before  as  well  as  after  the  date  of 
the  Act. 

It  is  an  established  rule  for  the  construction 
of  statutes,  that  the  terms  employed  by  the 
Legislature  are  not  to  receive  an  interpretation 
which  conflicts  with  acknowledged  principles 
of  Justice  and  equity,  if  another  sense,  conso- 
nant with  those  principles,  can  be  given  to  them. 
But  this  rule  cannot  prevail  where  the  intent  is 
clear.  Except,  in  the  scarcely  supposable  case, 
where  a  statute  sets  at  nought  the  plainest  pre- 
cepts of  morality  and  social  obligation,  courts 
must  give  effect  to  the  clearly  ascertained  leg- 
islative intent,  if  not  repugnant  to  the  funda- 
mental law  ordained  in  the  Constitution. 

Applying  the  rule  just  stated,  to  the  Act  un- 
der consideration,  there  appears  to  be  strong 
reason  for  construing  the  word  "debts"  as  hav- 
ing reference  only  to  debts  contracted  subse- 
quent to  the  enactment  of  the  law.  For  no  one 
will  question  that  the  United  States  notes,  which 
the  Act  makes  a  leg^  tender  in  payment,  are 
essentially  unlike  in  nature,  and  being  irredeem- 
able in  coin,  are  necessarily  unlike  in  value,  to 
the  lawful  money  intended  by  parties  to  con- 
tracts for  the  payment  of  money  made  before  its 
passage.  The  lawful  money  then  in  use  and 
made  a  legal  tender  in  payment,  consisted  of 

S>ld  and  sliver  coin.  The  currency  in  use  under 
e  Act,  and  dedared  by  its  terms  to  be  lawful 
money  and  a  legal  tender,  consists  of  notes  or 
promises  to  pay  impressed  upon  paper,  pre- 
pared in  convenient  form  for  circulation,  and 
protected  against  counterfeiting  by  suitable  de- 
vices and  penalties.  The  former  possess  In- 
trinsic value,  determined  by  the  weip^t  and 
fineness  of  the  metal ;  the  latter  have  no  mtrinsic 
value,  but  a  purchasing  value,  determined  by 
the  quantity  in  circulation,  by  general  consent 
to  its  currency  in  payments,  and  by  opinion  as 
to  the  probability  of  redemption  in  coin. 
Both  derive,  in  different  degrees,  a  certain  ad- 
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ditional  value  from  their  adaptation  to  circula- 
tion by  the  form  and  impress  given  to  them 
under  national  authority,  and  from  the  Acts 
making  them  respectively  a  legal  tender. 

Contracts  for  the  payment  of  money,  made 
before  the  Act  of  1862,  had  reference  to  coined 
money,  and  could  not  be  discharged,  unless  by 
consent,  otherwise  than  by  tender  of  the  sum 
due  in  coin.  Every  such  contract,  therefore, 
was,  in  le^l  import,  a  contract  for  the  pay- 
ment of  com. 

There  is  a  well  known  law  of  currency,  that 
notes  or  promises  to  pay,  unless  made  conven- 
iently and  promptly  convertible  into  coin  at  the 
will  of  the  holder,  can  never,  except  under  un- 
usual and  abnormal  conditions,  he  at  par  in 
circulation  with  coin.  It  is  an  equally  well 
known  law,  that  depreciation  of  notes  must  in- 
crease with  the  increase  of  the  quantity  put  in 
circulation  and  the  diminution  of  confidence  in 
the  ability  or  dispoeition  to  redeem.  Their  ap- 
preciation follows  the  reversal  of  these  condi- 
tions. No  Act  making  them  a  legal  tender  can 
change  materially  the  operation  of  these  laws. 
Their  force  has  been  strildngly  exempUfled  in 
thehistoryof  the  United  States  notes.  Begin- 
ning with  a  very  slight  depreciation  when  first 
issued,  in  March.  1862,  thev  sank  in  July,  1864, 
to  the  rate  of  |2. 85  for  a  dollar  in  gold ,  and  then 
roee until  recently  $1.20  in  paper  becameequal 
to  a  fold  dollar. 

Admitting,  then,  that  prior  contracts  are 
within  the  intention  of  the  Act,  and  assuming 
that  the  Act  is  warranted  bv  the  Constitution, 
it  follows  that  the  holder  of  a  promissory  note, 
made  before  the  Act,  for  $1,000.  payable,  as  we 
have  Just  seen,  according  to  the  law  and  ac- 
cording to  the  intent  of  the  parties,  in  coin, 
was  required,  when  depreciation  reached  its 
lowest  point,  to  accept  in  payment  a  thousand 
note  dollars,  although  with  the  thousand  coin 
dollars,  due  under  the  contract,  he  could  have 
purchaised  on  that  dav  two  thousand  eight  hun- 
dred and  fifty  such  dollars.  Every  pavment, 
since  the  passage  of  the  Act,  of  a  note  of  earlier 
date,  has  presented  similar,  though  less  striking 
features. 

Now,  it  certainly  needs  no  argument  to  prove 
that  an  Act,  compelling  acceptance  in  satisfac- 
tion of  any  other  than  stipulated  payment, 
alters  arbitrarily  the  terms  of  the  contract  and 
impairs  its  obligation,  and  that  the  extent  of 
impairment  is  in  the  proportion  of  the  inequal- 
ity of  the  payment  accepted  under  the  con- 
straint of  the  law  to  the  payment  due  under  the 
contract.  Nor  does  it  need  argument  to  prove 
that  the  practical  operation  of  such  an  Act  is 
contrary  to  Justice  and  equity.  It  follows  that 
no  construction  which  attributes  such  practical 
operation  to  an  Act  of  Congress  is  to  be  favored, 
or  indeed  to  be  admitted,  if  any  other  can  be 
reconciled  with  the  manifest  intent  of  the  Leg- 
islature. 

What,  then,  is  that  manifest  intent?  Are  we 
at  liberty,  upon  a  fair  and  reasonable  construc- 
tion of  the  Act,  to  say  that  Congress  meant 
that  the  word  "debts"  used  in  the  Act  should 
not  include  debts  contracted  prior  to  its  pas- 
sage? 

In  the  case  of  Bronton  v.  Bodet,  we  thought 
ourselves  warranted  in  holding  that  this  word, 
as  used  in  the  statute,  does  not  include  obliga- 
tions created  by  express  contracts  for  the  pay- 
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ment  of  gold  and  silver,  whether  coined  or  in 
bullion.  This  conclusion  rested.howeTer,  main- 
ly on  the  terms  of  the  Act,  which  not  only  al- 
low, but  require  payments  in  coin  by  or  to  the 
j^Temment,  and  may  be  fairly  considered,  in- 
dependently of  considerations  belonging  to  the 
law  of  contracts  for  the  delivery  of  specified 
articles,  as  sanctioning  special  private  contracts 
for  like  payments;  without  which,  indeed,  the 
provisions  relating  to  government  payments 
could  hardly  have  practical  effect.  This  con- 
sideration, however,  does  not  apply  to  the  mat- 
ter now  before  us.  There  is  nothing  in  the 
terms  of  the  Act  which  looks  to  any  difference 
in  itsoperation  on  different  descriptions  of  debts 
pavabfe  generally  in  money — that  is  to  say,  in 
dollars  and  parts  of  a  dollar.  These  terms,  on 
the  contrary,  in  their  obvious  import,  include 
equally  all  debts  not  specially  expressed  to  be 
payable  in  gold  or  silver,  whether  arising  under 
past  contracts  and  already  due,  or  arising  under 
such  contracts  and  to  become  due  at  a  future 
day,  or  arising  and  becoming  due  under  subse- 
quent contracts.  A  strict  and  literal  construc- 
tion,indeed, would,  as  suggested  by  Mr.  Juttict 
Story  (1  Story,  Const.,  sec.  931),  in  respect  to 
the  same  word  used  in  the  Constitution,  limit 
the  word  "  debts  "  to  debts  existing;  and  if  this 
construction  cannot  be  accepted  because  the 
limitation  sanctioned  by  it  cannot  be  reconciled 
with  the  obvious  scope  and  purpose  of  the  Act, 
it  is  certainly  conclusive  against  any  interpre- 
tation which  will  exclude  existing  debts  from  its 
operation.  The  same  conclusion  results  from 
the  exception  of  interest  on  loans  and  duties  on 
imports  from  the  effect  of  the  legal  tender 
clause.  This  exception  affords  an  irresistible 
implication  that  no  description  of  debts,  when- 
ever contracted,  can  be  withdrawn  from  the  ef- 
fect of  the  Act  if  not  included  within  the  terms 
or  the  reasonable  intent  of  the  exception.  And 
it  is  worthy  of  observation  in  this  connection, 
that  in  all  the  debates  to  which  the  Act  gave 
occasion  in  Congress,  no  suggestion  was  ever 
made  that  the  legal  tender  clause  did  not  apply 
as  fully  to  contract*  made  before  as  to  contracts 
made  after  its  passage. 

These  considerations  seem  to  us  conclusive. 
We  do  not  think  ourselves  at  liberty,  therefore, 
to  say  that  Congress  did  not  Intend  to  make  the 
notes  authorized  by  it  a  legal  tender  in  payment 
of  debts  contracted  before  the  passage  of  the  Act. 

We  are  thus  brought  to  the  question,  whether 
Congress  has  power  to  make  notes  issued  under 
its  authority  a  legal  tender  in  payment  of  debts, 
which,  when  contracted,  were  payable  by  law 
in  gold  and  silver  coin. 

The  delicacy  and  importance  of  this  question 
has  not  been  overstated  in  the  argument.  This 
court  always  approaches  the  consideration  of 
questions  of  this  nature  reluctantly;  and  itscon- 
siant  rule  of  decision  has  been  and  is,  that  Acts 
of  Congress  must  be  regarded  as  constitutional, 
unless  clearly  shown  to  be  otherwise. 

But  the  Constitution  is  the  fundamental  law 
of  the  United  Slates.  By  it  the  people  have 
created  a  government,  defined  its  powers,  pre- 
scribed their  limits,  distributed  them  among  the 
different  departments,  and  directed,  in  general, 
the  manner  of  their  exercise.  No  department 
of  the  government  has  any  other  powers  than 
those  thus  delegated  to  it  by  the  people.  All 
the  legislative  power  granted  by  the  Constitu- 
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tion  belongs  to  Congress;  but  it  has  no  Iqrisla- 
tive  power  which  is  not  thus  granted.  Ana  the 
same  observation  is  equally  true  in  its  applica- 
tion to  the  executive  and  judicial  powers  granted 
respectively  to  the  President  and  the  courts. 
All  these  powers  differ  in  kind,  but  not  in 
source  or  in  limitation.  They  all  arise  from  the 
Constitution,  and  are  limited  by  its  terms. 

It  is  the  function  of  the  judiciary  to  interimt 
and  apply  the  law  to  cases  between  parties  as 
they  arise  for  judgment.  It  can  only  dechte 
what  the  law  is,  andenforce.  by  proper  process, 
the  law  thus  declared  But,  in  aM^rtainingthe 
respective  rights  of  parties,  it  frequently  be- 
comes necessary  to  consult  the  Constitution. 
For  there  can  be  no  law  inconsistent  with  the 
fundamental  law.  No  enactment  not  in  pur- 
suance of  the  authority  conferred  by  it  can 
create  obligations  or  confer  rights.  For  such 
is  the  express  declaration  of  the  Constitution 
itself  in  these  words: 

"  The  Constitution,and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  there- 
of, and  all  treaties  made,  or  which  shall  b« 
made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the 
judges  of  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding." 

Not  every  Act  of  Congress,  then,  is  to  be  re- 
^rded  as  the  supreme  law  of  the  land;  nor  is 
It  by  every  Act  of  Congress  that  the  judgea  are 
bound.  This  character  and  this  force  Belong 
only  to  such  acts  as  are  "  made  in  pursuance  m 
the  Constitution." 

When,  therefore,  a  case  arises  for  judkdal 
determination,  and  the  decision  depends  on  the 
alleged  inconsistency  of  a  legislative  provision 
with  the  fundamental  law ;  it  is  the  plain  dnty 
of  the  court  to  compare  the  Act  with  the  Con- 
stitution, and  if  the  former  cannot,  upon  i  fair 
construction,  be  reconciled  with  the  latter,  to 
give  effect  to  the  Constitution  rather  than  the 
statute.  This  seems  so  plain  that  it  is  impossible 
to  make  it  plainer  by  argument.  If  it  be  other- 
wise, the  Constitution  is  not  the  supreme  law: 
it  is  neither  necessary  or  useful,  in  any  case,  to 
inquire  whether  or  not  any  Act  of  Congre* 
was  passed  in  pursuance  of  it ;  and  the  oath 
which  every  member  of  this  court  is  required  to 
take,  that  he  "will  administer  justice  without 
respect  to  persons,  and  do  equal  right  to  the 
poor  and  the  rich,  and  faithfully  pmonn  the 
duties  incumbent  upon  him  to  the  best  of  bb 
ability  and  understanding,  agreeably  to  the  Con- 
stitution and  laws  of  the  United  States,"  be- 
comes an  idle  and  unmeaning  form. 

The  case  before  us  is  one  of  private  right 
The  plaintiff  in  the  court  below  sought  to  re- 
cover of  the  defendants  a  certain  sum  expressed 
on  the  face  of  a  promissory  note.  The  aefoid- 
ants  insisted  on  the  right,  under  the  Act  of 
February  asth,  1863,  to  acquit  themaelTei  of 
their  obligation  by  tendering  in  payment  a  sum 
nominally  equal  in  United  States  notes.  Bat 
the  note  had  been  executed  before  the  panag* 
of  the  Act,  and  the  pl^ntiff  insisted  on  his  ri^kt 
under  the  Constitution  to  be  paid  the  amont 
due  in  gold  and  silver.  And  it  has  not  bMB 
and  cannot  be  denied  that  the  plaintiff  wMtt- 
titled  to  judgment  according  to  his  daia,  V>- 
less  bound  by  a  constitutional  lawtoaoeapld* 
notes  as  coin. 
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Thug  two  questions  were  directly  presented : 
Were  the  defendants  relieved  by  the  Act  from 
the  obligation  assumed  in  the  contract?  Could 
thu  plaintiff  be  compelled',  by  a  judgment  of  the 
court,  to  receive  in  payment  a  currency  of  dif- 
ferent nature  and  value  from  that  which  was  in 
the  contemplation  of  the  parlies  when  the  con- 
tract was  made? 

The  Ck>urt  of  Appeals  resolved  both  questions 
in  Ihe  negative,  and  the  defendants,  in  the  origi- 
nal suit,  seek  the  reversal  of  tliat  judgment  by 
writ  of  error. 

li  becomes  our  d«ity,  therefore,  to  determine 
whether  the  Act  of  February  25th,  1863,  so  far 
as  it  malies  United  States  notes  a  legal  tender 
in  payment  of  debts  contracted  prior  to  its  pas- 
sage, is  constitutional  and  valid  or  otherwise. 
Under  a  deep  sense  of  ourobli^ion  to  perform 
this  duty  to  the  best  of  our  ability  and  under- 
standing, we  shall  proceed  to  dispose  of  the  case 
presented  by  the  record. 

We  have  already  said,  and  it  is  generally,  if 
not  universally,  conceded,  that  the  Government 
of  the  United  States  is  one  of  limited  powers, 
and  tluil  no  department  posaetjses  any  author- 
ity not  granted  by  the  Constitution. 

it  is  not  necessary,  however,  in  order  to  prove 
the  existence  of  a  particular  authority,  to  show 
a  particular  and  express  grant.  The  design  of 
Uie  Constitution  was  to  establish  a  government 
competent  to  the  direction  and  administration 
of  the  affairs  of  a  great  nation,  and,  at  the  same 
titue,  to  mark,  by  suf&ciently  deHnile  lines,  the 
•pliere  of  its  operations.  To  this  end  it  was 
needful  only  to  make  express  grants  of  general 
powers,  coupled  with  the  further  grant  of  such 
incidental  and  auxiliary  powers  as  might  be  re- 
quired lor  the  exercise  of  the  powers  expressly 
granted.  These  powers  are  necessarily  exten- 
sive. It  has  been  found,  indeed,  in  the  practi- 
cal administration  of  the  government,  that  a 
very  large  part,  if  not  the  largest  part,  of  its 
functions  have  been  performed  in  the  exercise 
of  powers  thus  implied. 

But  the  extension  of  power  by  implication 
was  regarded  with  some  spprehension  by  the 
wise  men  who  framed  and  by  the  intelligent 
titizens  who  adopted  the  Constitution.  Thisap- 
prehenaon  is  manifest  in  the  terms  by  which  the 
grant  of  incidental  and  auxiliary  powers  is 
made.  All  powers  of  this  nature  are  included 
under  the  description  of  "power  to  make  all 
laws  necessary  and  proper  for  carrying  into  exe- 
cution the  powers  expressly  granted  to  Congress 
or  vested  by  the  Constitution  in  the  government 
or  in  any  of  its  departments  or  officers." 

The  same  apprehension  is  equally  apparent 
in  the  lOth  article  of  the  amendments,  which 
declares  tiiat  "the  powers  not  delegated  to  the 
United  States  by  .the  Constitution,  nor  prohibit- 
ed by  it  to  the  States,  are  reserved  to  the  Slates 
or  the  people." 

We  do  not  mean  to  say  that  either  of  these 
constitutional  provisions  is  to  be  taken  as  re- 
stricting any  exercise  of  power  fairly  warranted 
by  Intimate  derivation  from  one  of  the  enu- 
merated or  express  powers.  The  first  was  un- 
doubtedly introduced  to  exclude  all  doubt  in 
respect  to  the  existence  of  implied  powers; 
while  the  words  "necessary  and  proper"  were 

ioiended  to  have  a  "sense,"  to  use  the  words  of 

Mr.  Jiutiee  Story,  "at  once  admonitory  and  di- 
rectory," and  to  require  that  the  means  used  in 
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the  execution  of  an  express  power  "should  be 
bona  fide,  appropriate  to  the  end."  3  Stoi^, 
Const.,  p.  142,  sec.  1353.  The  second  provis- 
ion was  intended  to  have  a  like  admonitory  and 
directory  sense,  and  to  restrain  the  limited  gov- 
ernment established  under  the  Constitution  from 
the  exercise  of  powers  not  clearly  delegated  or 
derived  by  just  inference  from  powers  so  dele- 
gated. 

It  has  not  been  maintained  in  argument,  nor, 
indeed,  would  anyone,  however  slightly  con- 
versant with  constitutional  law,  think  of  main- 
taining that  there  is  in  the  Constitution  any  ex- 
press grant  of  legislative  power  to  make  any  de- 
aeription  of  credit  currency  a  legal  tender  in  pay- 
ment of  debts. 

We  must  inquire  then  whether  this  can  be 
done  in  the  exercise  of  an  implied  power. 

The  rule  for  determining  whether  a  legisla- 
tive enactment  can  be  supported  as  an  exercise 
of  an  implied  power  was  stated  by  Chief  Ju$- 
tiee  Marshall,  speaking  for  the  whole  court,  in 
the  case  of  MeUuUoeh  v.  The  State  of  MaryUmd, 
4  Wheat.,  431,  and  the  statement  then  made 
has  ever  since  been  accepted  as  a  correct  expo- 
sition of  the  Constitution.  His  words  were 
these:  "Let  the  end  l)e  legitimate,  let  it  be 
within  the  scope  of  the  Constitution,  and  all 
means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited, 
but  consistent  with  the  letter  and  spirit  of  the 
Constitution,areconstilutional."  And  in  another 
part  of  the  same  opinion  the  practical  applica- 
tion of  this  rule  was  thus  illustrated :  "Should 
Congress,  in  the  execution  of  its  powers,  adopt 
measures  which  are  prohibited  by  the  Constitu- 
tion, or  should  Congress,  under  the  pretext  of 
executing  its  powers,  pass  laws  for  the  accom- 
plishment of  objects  not  intrusted  to  the  gov- 
ernment, it  would  be  the  painful  duty  of  this 
tribunal,  should  a  case  requiring  such  a  decision 
come  before  it,  to  say  that  such  an  Act  was  not 
the  law  of  the  land.  But  where  the  law  is  not 
prohibited,  and  is  really  calculated  to  effect  any 
of  the  objects  intrusted  to  the  government,  to 
undertake  here  to  inquire  into  the  degree  of  its 
necessity  would  be  to  pass  the  line  which  cir- 
cumscribes the  judicial  department,  and  tread 
on  legislative  ground."    4  Wheat.,  438. 

It  must  be  taken  then  as  finally  seltled,  so  far 
as  judicial  decisions  can  settle  anything,  that 
the  words  "all  laws  necessary  and  proper  for  car- 
rying into  execution  "  powers  expressly  granted 
or  vested,  have,  in  the  Constitution,  a  sense 
equivalent  to  that  of  the  words,  laws,  not  abso- 
lutely necessary  indeed,  but  appropriate,  plainly 
adapted  to  constitutional  ana  legitimate  ends; 
laws  not  prohibited,  but  consistent  with  the  let- 
ter and  spirit  of  the  Constitution ;  laws  really 
calculated  to  effect  objects  intrusted  to  the  gov- 
ernment. 

The  question  before  us,  then,  resolves  itself 
into  this:  "Is  the  clause  which  makes  United 
States  Notes  a  legal  tender  for  debts  contracted 
prior  to  its  enactment,  a  law  of  the  description 
stated  in  the  rule?" 

It  is  not  doubted  that  the  power  to  establish 
a  standard  of  value  by  whicli  all  other  values 
may  l)e  measured,  or  in  other  words,  to  deter- 
mine what  shall  be  lawful  money  and  a  legal 
tender,  is  in  its  nature,  and  of  necessity,  a  gov- 
ernmental power.  It  is  in  all  countries  exer- 
cised by  the  government.   In  the  United  States, 
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BO  far  as  it  relates  to  the  precious  metals,  it  is 
vested  in  Congress  by  the  grant  of  the  power  to 
coin  money.  But  can  a  power  to  impart  these 
qualities  to  notes,  or  promises  to  pay  money, 
when  offered  in  discharge  of  preexisting  debts, 
be  derived  from  the  coinage  power,  or  from 
any  other  power  expressly  given? 

It  is  certainly  not  Uie  same  power  as  the  power 
to  coin  money.  Nor  is  it  in  any  reasonable  or 
satisfactory  sense  an  appropriate  or  plainly 
adapted  means  to  the  exercise  of  that  power. 
Kor  is  there  more  reason  for  saying  that  it  is 
implied  in,  or  incidental  to,  the  power  to  regu- 
late the  value  of  coined  money  of  the  United 
States,  or  of  foreign  coins.  Tlus  power  of  regu- 
lation is  a  power  to  determine  the  weight,  pur- 
ity, form,  impression,  and  denomination  of  the 
several  coins,  and  their  relation  to  each  other, 
and  the  relations  of  foreign  coins  to  the  mone- 
tary unit  of  the  United  States. 

Nor  is  the  power  to  make  notes  a  legal  tender 
the  same  as  the  power  to  issue  notes  to  be  used 
as  currency.  The  old  Congress,  under  the  Ar- 
ticles of  Confederation,  was  clothed  by  express 
grant  with  the  power  to  emit  bills  of  credit, 
which  are  in  fact  notes  for  circulation  as  cur- 
rency; and  yet  that  Congress  was  not  clothed 
with  the  power  to  make  these  bills  a  legal  tend- 
er in  payment.  And  this  court  has  recently 
held  that  the  Congress,  under  the  Constitution, 
possesses,  as  incidental  to  other  powers,  the 
game  power  as  the  old  Congress  to  emit  bills  or 
notes;  but  it  was  expressly  declared  at  the  same 
time  that  this  decision  concluded  nothing  on 
the  question  of  legal  tender.  Indeed,  we  are 
not  aware  that  it  has  ever  been  claimed  that  the 
power  to  issue  bills  or  not  es  has  any  identity  w  it  h 
the  power  to  make  them  a  legal  tender.  On  the 
contrary,  the  whole  history  of  the  country  re- 
futes that  notion.  The  States  have  always  been 
held  to  possess  the  power  to  authorize  and  regu- 
late the  issue  of  bills  for  circulation  by  banks 
or  individuals,  subject,  as  has  been  lately  deter- 
mined, to  the  control  of  Confess,  for  the  pur- 
pose of  establishing  and  securing  a  national  cur- 
rency; and  yet  the  Slates  are  expressly  prohibit- 
ed by  the  Constitution  from  makine  anything 
but  gold  and  silver  coin  a  legal  tenaer.  This 
seems  decisive  on  the  point  that  the  power  to 
issue  notes  and  the  power  to  make  them  a  legal 
tender  are  not  the  same  power,  and  that  they 
have  no  necessary  connection  with  each  other. 

But  it  has  been  maintained  in  argument  that 
the  power  to  make  United  States  notes  a  legal 
tenaer  in  payment  of  all  debts  is  a  means  ap- 
propriate and  plainly  adapted  to  the  execution 
of  iJie  power  to  carry  on  war,  of  the  power  to 
regulate  commerce,  and  of  the  power  to  borrow 
money.  If  it  is,  and  is  not  prohibited,  or  in- 
consistent with  the  letter  or  spirit  of  the  Con- 
stitution, then  the  Act  which  makes  them  such 
leral  tender  must  be  held  to  be  constitutional. 

XiCt  us,  then,  first  inquire  whether  it  is  an  ap- 
propriate and  plainly  aidapted  means  for  carry- 
ing on  war.  The  affirmative  argument  may 
be  thus  stated :  Congress  has  power  to  declare 
and  provide  for  carrying  on  war;  Congress 
haa  also  power  to  emit  bills  of  credit,  or  circu- 
lating notes  receivable  for  government  dues, 
and  payable,  so  far  at  least  as  parties  are  will- 
ing to  receive  them,  in  discharge  of  government 
obligations;  it  will  facilitate  the  use  of  such 
notes  in  disbursements  to  make  them  a  legal 
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tender  in  payment  of  existing  debts;  therefore 
Congress  may  make  such  notes  a  legal  tender. 

It  IS  difficult  to  say  to  wluU  express  power  the 
authority  to  make  notes  a  legal  tender  in  pay- 
ment of  pre  existing  debts  may  not  be  upheld 
as  incidental,  upon' the  principles  of  this  argu- 
ment. Is  there  any  power  which  does  not  in- 
volve the  use  of  money?  And  is  there  any 
doubt'  ttiat  Congress  may  issue  and  use  bills  of 
credit  as  money  in  the  execution  of  any  power? 
The  power  to  establish  postofflces  and  post- 
roads,  for  example,  involves  the  collection  and 
disbursement  of  a  great  revenue.  Is  not  the 
power  to  make  notes  a  legal  tender  as  clearly 
incidental  to  this  power  as  to  the  war  powerT 

The  answer  to  this  question  does  not  appear 
to  us  doubtful.  The  argument,  therefore, 
seems  to  prove  too  much .  It  carries  the  doctrine 
of  implieid  powers  very  far  beyond  any  extent 
hitherto  ^ven  to  it.  It  asserts  that  whatever  in 
any  degree  promotes  an  end  within  the  scope  of 
a  general  power,  whether,  in  the  correct  sense  of 
the  word,  appropriate  or  not,  may  be  done  in  ttie 
exercise  of  an  implied  power. 

Can  this  proposition  be  maintained? 

It  is  said  that  this  is  not  a  question  for  th« 
court  deciding  a  cause,  but  for  Congress  ex- 
ercising the  power.  But  the  decisive  answer 
to  this  is,  that  the  admission  of  a  legislative 
power  to  determine  finally  what  powers  have 
the  described  relation  as  means  to  the  execution 
of  other  powers  plainly  granted,  and,  then,  to 
exercise  absolutely  and  without  liability  to 
question,  in  cases  involving  private  rights,  the 
powers  thus  determined  to  have  that  relation, 
would  completely  change  the  nature  of  Amer- 
ican government.  It  would  convert  the  gov- 
ernment, which  the  people  ordained  as  a  gov- 
ernment of  limited  powers,  into  a  government 
of  unlimited  powers.  It  would  confuse  the 
boundaries  which  separate  the  executive  and 
judicial  from  the  legislative  authority.  It  would 
obliterate  every  criterion  which  this  court, 
speaking  through'  the  venerated  Ghi^  Juttiee  in 
the  case  alreac^  cited,  established  for  the  de- 
termination of  the  question  whether  legislative 
Acts  are  constitutional  or  unconstitutional. 

Undoubtedly,  among  means  appropriate, 
plainly  adaptell,  really  calculated,  the  Legisla- 
ture has  unrestricted  choice.  But  there  can  be 
no  implied  power  to  use  means  not  within  the 
description. 

Now,  then,  let  It  be  considered  what  has 
actually  been  done  in  the  provision  of  a  national 
currency.  In  July  and  August,  1861.  and 
FebruaiT,  1862,  the  issue  of  |AO,000,000  in 
United  States  notes,  payable  on  demand,  was 
authorized.  iaU.S.,St.,359,313,and888.  Thcj 
were  made  receivable  in  payments,  but  were 
not  declared  a  legal  tender  until  March,  186S 
(12  Stat,  at  L.,  370),  when  the  amount  in  circula- 
tion had  beeu  greatly  reduced  by  receipt  and 
cancellation.  In  1862  andl863  (12  Slat,  at  L., 
845,  532.  and  709),  the  issue  of  $450,000,000  in 
United  States  notes,  payable  not  on  demand, 
but,  in  effect,  at  the  convenience  of  the  govern- 
ment, was  authorized,  subject  to  certain  re- 
strictions as  to  $50,000,000.  These  notes  were 
made  receivable  for  the  bonds  of  the  national 
loans,  for  all  debts  due  to  or  from  the  United 
States,  except  duties  on  imports  and  interest  on 
the  public  debt,  as  were  also  declared  a  legal 
tender.    In  March,  1863  (12  SUt.  at  L.,  711), 
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the  issue  of  notes  for  parts  of  a  dollar  was 
authorized  to  an  amount  not  ezceedin);  $50,- 
000,000.  These  notes  were  not  declared  a  leeal 
tender,  but  were  made  redeemable  under 
regulations  to  be  prescribed  by  the  Secretary  of 
the  Treasury.  In  Februatj,  1863  (12  Stat,  at 
L.,  669),  the  issue  of  $300,000,000  in  notes  of 
the  national  banking  associations  was  author- 
ized. These  notes  were  made  receivable  to  the 
same  extent  as  United  Slates  notes,  and  pro- 
vision was  made  to  secure  their  redemption, 
but  they  were  not  made  a  legal  tender. 

The  several  descriptions  of  notes  have  since 
constituted,  under  the  various  Acts  of  Con- 
gress, the  common  currency  of  the  United 
States.  The  notes  which  were  not  declared  a 
legal  tender  have  circulated  with  those  which 
woe  so  declared  without  unfavorable  discrim- 
ination. 

It  may  be  added  as  a  part  of  the  history  that 
other  issues,  bearing  interest  at  various  rates, 
were  authorized  and  made  a  legal  tender,  ex 
cept  in  redemption  of  Ixink  notes,  for  face 
amount  exclusive  of  interest.  Such  were  the 
one  and  two  years  five  per  cent,  notes,  and 
three  years  compound  interest  notes.  18  Stat. 
at  L.,  218,  425.  These  notes  never  entered 
largelv  or  permanently  into  the  circulation :  and 
there  is  no  reason  to  think  that  their  utilitv  wa« 
increased  or  diminished  by  the  Act  which  de- 
clared them  a  legal  tender  for  face  amount. 
They  need  not  be  further  considered  here. 
They  serve  only  to  illustrate  the  tendency  re- 
marked by  all  who  have  investigated  the  sttb- 
Ject  of  paper  money,  to  increase  the  volume  of 
inedeemable  issues,  and  to  extend  indefinitely 
the  application  of  the  quality  of  legal  tender. 
That  it  was  carried  no  f  artlier  during  the  recent 
civil  war,  and  has  been  carried  no  farther  since, 
is  due  to  circumstances,  the  consideration  of 
which  does  not  belong  to  this  discussion. 

We  r«cur,  then,  to  the  question  under  con- 
sideration. No  one  questions  the  general  con- 
stitutionality, and  not  very  many,  perhaps,  the 
general  expediency  of  the  legislation  by  which 
a  note  cumncy  has  been  authorized  in  recent 
yean.  The  doubt  is  as  to  the  power  to  declare 
a  particular  class  of  these  notes  to  be  a  legal 
tender  in  payment  of  pre-existing  debts. 

The  only  ground  upon  which  this  power  is 
asserted  is,  not  that  the  issue  of  notes  was  an 
appropriate  and  plainly  adapted  means  for 
carrying  on  the  war,  for  that  is  admitted ;  but 
that  the  making  of  them  a  legal  tender  to  the 
extent  mention^  was  such  a  means. 

Now,  we  have  seen  that  of  all  the  notes 
issued  those  not  declared  a  legal  tender  at  all 
constituted  a  very  large  proportion,  and  that 
they  circulated  freely  and  without  discount. 
^  It  utAj  be  said  that  their  equality  in  circula- 
tion ana  credit  was  due  to  the  provision  made 
by  law  for  the  redemption  of  this  paper  in  legal 
t^der  notes.  But  this  provision,  if  at  all  use- 
ful in  this  respect,  was  of  trifling  importance 
compared  with  that  which  made  them  receiv- 
able for  government  dues.  All  modern  history 
testifles  that,  in  time  of  war  especially,  when 
taxes  are  augmented,  large  loans  negotiated, 
and  heavy  dbbursements  made,  notes  issued 
by  the  authority  of  the  government,  and  made 
receivable  for  dues  of  the  government,  always 
obtain  at  first  a  ready  circulation;  and  even 
when  not  redeemable  in  coin,  on  demand,  are 
Sees  Wall. 


as  little  and  usually  less  subject  to  depreciation 
than  any  other  description  of  notes,  for  the  re- 
demption of  which  no  better  provision  is  made. 
And  the  history  of  the  legislation  under  con- 
sideration is,  that  it  was  upon  this  qualitv  of 
receivability,  and  not  upon  the  quality  of  legal 
tender,  that  reliance  for  circulation  was  orig- 
inally placed ;  for  the  receivability  clause  ap- 
pears to  have  been  in  the  original  draft  of  the 
bill,  while  the  legal  tender  clause  seems  to  have 
been  introduced  at  a  later  stage  of  its  progress. 

These  facta  certainly  are  not  without  weight 
as  evidence  that  all  the  useful  purposes  of  the 
notes  would  have  been  fully  answ^ed  without 
making  them  a  lej^al  tender  for  pre-existing 
debts.  It  is  denied,  indeed,  by  eminent  writers, 
that  the  quality  of  legal  tender  adds  anything 
at  all  to  the  credit  or  usefulness  of  government 
notes.  They  insist,  on  the  contrary.that  it  im- 
pairs lx>th.  However  this  may  be,  it  must  be 
remembered  that  it  is  as  a  means  to  an  end  to 
be  attained  by  the  action  of  the  government, 
that  the  implied  power  of  making  notes  a  legal 
tender  in  all  payments  is  claimed  under  the 
Constitution.  Now,  how  far  is  the  government 
helped  by  this  means?  Certainly  it  cannot  ob- 
tain new  supplies  or  services  at  a  cheaper  rate, 
for  no  one  will  take  the  notes  for  more  than 
they  are  worth  at  the  time  of  the  new  contract. 
The  price  will  rise  in  the  ratio  of  the  depnrecia- 
tion,  and  this  is  all  that  could  happen  if  the 
notes  were  not  made  a  legal  tender.  But  it 
may  be  said  that  the  depreciation  will  be  less  to 
him  who  takes  them  from  the  government,  if 
the  government  will  pledge  to  him  lis  power  to 
compel  his  creditors  to  receive  them  at  par  in 
payments.  This  is,  as  we  have  seen,  by  no 
means  certain.  If  the  quantity  issued  be  ex- 
cessive, and  redemption  uncertain  and  remote, 
great  depreciation  will  take  place;  if,  on  the 
other  hand,  the  quantity  is  only  adequate  to 
the  demands  of  business,  and  confidence  in 
early  redemption  is  strong,  the  notes  will  cir- 
culate freely,  whether  mule  a  legal  tender  or 
not. 

But  if  it  be  admitted  that  some  increase  of 
availabilty  is  derived  from  making  the  notes  a 
legal  tender  under  new  contracts,  it  by  no 
means  follows  that  anv  appreciable  advantage 
is  gained  by  compelling  creditors  to  receive 
them  in  satisfaction  of  pre-existing  debts.  And 
there  is  abundant  evidence,  that  whatever 
twneflt  is  potsible  from  that  compulsion  to 
some  individuals  or  to  the  government,  is  far 
more  than  outweighed  by  the  losses  of  property, 
the  derangement  of  business,  the  fluctuations 
of  currency  and  values,  and  the  increase  of 
prices  to  the  people  and  the  government,  and 
the  long  train  of  evils  which  flow  from  the  use 
of  irredeemable  paper  money.  It  is  true  that 
these  evils  are  not  to  be  attributed  altogether 
to  making  it  a  legal  tender.  But  this  increases 
these  evils.  It  certainly  widens  their  extent 
andprotracts  their  continuance. 

We  are  unable  to  persuade  ourselves  that  an 
expedient  of  this  sort  is  an  appropriate  and 
plainly  adapted  means  for  the  execution  of  the 
power  to  declare  and  carry  on  war.  If  It  adds 
nothing  to  the  utility  of  the  notes,  it  cannot  be 
upheld  as  a  means  to  the  end  in  furtherance 
of  which  the  notes  are  issued.  Nor  can  it,  in 
our  judgment,  l>e  upheld  as  such,  if  while  fa- 
cilitating in  some  degree  the  circulation  of  the 
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qotes,  it  debases  and  injures  the  currency  in  its 
proper  use  to  a  mucli  greater  degree.  And 
thiese  considerations  seem  to  us  equally  appli- 
cable to  the  powers  to  regulate  commerce  and 
to  borrow  money.  Both  powers  necessarily  in- 
volve the  use  of  money  by  the  people  and  by 
the  government,  but  neither,  as  we  think,  car 
ries  with  it,  as  an  appropriate  and  plainly 
adapted  means  to  its  exercise,  the  power  of 
making  circulating  notes  a  legal  tender  in  pay- 
ment of  pre-existing  debts. 

But  there  is  another  view,  which  seems  to 
us  decisive,  to  whatever  express  power  the  sup- 
posed implied  power  in  question  may  be  referred. 
In  the  rule  stated  by  Chief  Juntke  Marshall,  the 
words  appropriate,  plainly  adapted,  really  cal- 
culated, are  qualified  by  the  limitation  that  the 
means  must  be  not  prohibited,  but  consistent 
with  the  letter  and  spirit  of  the  Constitution. 
Ifothiog  so  prohibited  or  inconsistent  can  be 
regarded  as  appropriate,  or  plainly  adapted,  or 
really  calculated  means  to  any  end. 

Let  us  inquire,  then,  first,  whether  making 
bills  of  credit  a  legal  tender,  to  the  extent  indi- 
cated, is  consistent  with  the  spirit  of  the  Con- 
stitution. 

Among  the  great  cardinal  principles  of  that 
in^^trument,  no  one  is  more  conspicuous  or  more 
venerable  than  the  establishment  of  justice. 
And  what  was  intended  by  the  establishment 
of  justice  in  the  minds  of  the  people  who  or- 
dained it  is,  happily,  not  a  matter  of  disputa- 
tion. It  is  not  left  to  inference  or  conjecture, 
especially  in  its  relations  to  contracts. 

When  the  Constitution  was  undergoing  dis- 
cussion in  the  Convention,  the  Congress  of  the 
Confederation  was  engaged  in  the  consideration 
of  the  ordinance  for  the  government  of  the  ter- 
riiory  northwest  of  the  Ohio,  the  only  territory 
subject  at  that  time  to  its  regulation  and  con- 
trol. By  this  ordinance  certain  fundamental 
articles  of  compact  were  established  t>etween 
the  original  States  and  the  people  and  States  of 
the  territory,  for  the  purpose,  to  use  its  own 
language,  "of  extending  the  fundamental  prin- 
ciples of  civil  and  religious  liberty,  whereon 
these  republics "  (the  States  united  under  the 
Confederation),  "  their  laws  and  constitutions 
are  erected."  Among  these  fundamental  prin- 
ciples was  this:  "  And  in  the  just  preservation 
of  rights  and  property  it  is  understood  and  de- 
clare that  no  law  ought  ever  to  be  made,  or 
have  force  in  the  said  territory,  that  shall  in 
any  manner  whatever  interfere  with  or  affect 
private  contracts  or  engagements  bonajkis  and 
without  fraud  previously  formed." 

The  same  principle  found  more  condensed 
expression  in  that  most  valuable  provision  of  the 
Constitution  of  the  United  States,  ever  recog- 
nized as  an  efficient  safeguard  against  injustice, 
that  "no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts." 

It  is  true  that  this  prohibition  is  not  applied 
in  terms  to  the  Government  of  the  United 
States.  Congress  has  express  power  to  enact 
bankrupt  laws,  and  we  do  not  say  that  a  law 
made  in  the  execution  of  any  other  express 
power,  which,  incidentally  only,  impairs  the 
obligation  of  a  contract,  can  be  held  to  be  un- 
constitutional for  that  reason. 

But  we  think  it  clear  that  those  who  framed 
and  those  who  adopted  the  Constitution,  in- 
tended that  the  spirit  of  ttiis  prohibition  should 

686 


pervade  the  entire  body  of  legislation,  and  that 
the  justice  which  th«  Constitution  was  ordained 
to  establish  was  not  thought  l^  them  to  be 
compatible  with  legislation  of  an  opposite 
tendency.  In  other  words,  we  cannot  doairt 
that  a  law  not  made  in  pursuance  of  an  express 
power,  which  necessarily  and  in  its  direct 
operation  impairs  the  obligation  of  contracts,  is 
inconsistent  with  the  spirit  of  the  Constitutioo. 

Another  provision,  found  in  the  5th  amend- 
ment, must  bo  considered  in  this  connectioB. 
We  refer  to  that  which  ordains  that  private 
property  shall  not  be  taken  for  public  use  with- 
out compensation.  This  provision  is  kindred 
in  spirit  to  that  which  forbids  legislation  im- 
pairing the  obligation  of  contracts;  but,  unlike 
that,  it  is  addressed  directly  and  solely  to  the 
National  Government.  It  does  not,  in  terms, 
prohibit  legislation  which  appropriates  the  pri- 
vate property  of  one  class  of  citizens  to  the  use 
of  another  class;  but  if  such  property  cannot 
be  taken  for  the  beneQt  of  all.  without  com- 
pensation, it  is  difficult  to  understand  how  it 
can  be  so  taken  for  the  beneSt  of  a  part  withoot 
violaline  the  spirit  of  the  prohibiuon. 

But  there  is  another  provision  in  the  same 
amendment,  which,  in  our  judgment,  cannot 
have  its  full  and  intended  effect  unless  con- 
strued as  a  direct  prohibition  of  the  legisUtion 
which  we  have  been  considering.  It  is  that 
which  declares  that  "  no  person  shall  be  de- 
prived of  life,  liberty  or  property,  without  due 
process  of  law." 

It  is  not  doubted  that  all  the  provision*  of 
this  amendment  operate  directly  in  limitation 
and  restraint  of  the  legislative  powers  conferred 
by  the  Constitution.  The  only  question  is. 
whether  an  Act  which  compels  all  those  who 
hold  contracts  for  the  payment  of  gold  and 
silver  money  to  accept  in  payment  a  currency 
of  inferior  value  deprives  such  persons  of  prop- 
ertv  without  dun  process  of  law. 

It  is  quite  clear  that  whatever  may  be  the 
operation  of  such  an  Act.  due  process  of  law 
makes  no  part  of  it.  Does  it  deprive  any  per- 
son of  property?  A  very  large  proportton  of 
the  property  o^  civilized  men  exists  in  thefoim 
of  contracts.  These  contracts  almost  invariably 
stipulate  for  the  payment  of  money.  And  we 
have  ^ready  seen  that  contracts  in  the  United 
States,  prior  to  the  Act  under  oonsiderationfbr 
the  payment  of  money,  were  contracts  to  pay 
the  sums  specified  in  gold  and  silver  coin.  And 
it  is  beyond  doubt  that  the  holders  of  these  era- 
tracts  were  and  are  as  fully  entitled  to  the  pro- 
tection of  this  constitutional  provision  as  the 
holders  of  any  other  description  of  property. 

But  it  may  be  said  that  the  holders  of  no  de- 
scription of  property  are  protected  by  it  fron 
legislation  which  incidentally  only  impairs  iti 
value.  And  it  may  be  urged  in  iliostratioB 
that  the  holders  of  stock  in  a  turnpike,  a  bridge, 
or  a  manufacturing  corporation,  or  an  insunnce 
company,  or  a  bank,  cannot  invoke  Its  protec- 
tion against  legislation  which,  Inr  autboririog 
similar  works  or  corporations,  reduces  its  ptiot 
in  the  market.  But  all  this  does  not  appeir  to 
meet  the  real  difficulty.  In  the  cases  mentiooed 
the  injury  is  purely  contingent  and  IneidrataL 
In  the  case  we  are  considering,  it  is  direct  tad 
inevitable. 

If  in  the  cases  mentioned  the  boldem  flt  A( 
stock  were  required  by  law  to  convey  iimd*' 
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mand  to  anyone  who  should  think  fit  to  offer 
half  its  value  for  it,  the  analogy  would  be  more 
obvious.  Ko  one  probably  could  be  found  to 
-contend  that  an  Act  enforcing  the  acceptance  of 
fifty  or  seventy-five  acres  of  land  in  satisfac- 
timi  of  a  contract  to  convey  a  hundred  would 
not  come  within  the  prohibition  against  arbi- 
trary privation  of  property. 

We  confess  ourselves  unable  to  perceive  any 
solid  distinction  between  such  an  Act  and  an 
Act  compelliog  all  citizens  to  aocept.ln  satisfac- 
tion of  all  contracts  for  money,  half  or  three 
-quarters  or  any  other  proportion  less  than  the 
whole  value  actually  due,  according  to  their 
terms.  It  is  difficult  to  conceive  what  Act 
would  take  private  properly  without  process  of 
law  if  such  an  Act  would  not. 

We  are  obliged  to  conclude  that  an  Act  mak- 
ing mere  promises  to  pay  dollars  a  legal  tender 
in  payment  of  debts  previously  contracted,  is 
not  a  means  appropriate,  plainly  adapted,  real- 
ly calculated  to  carry  into  effect  any  express 
power  vested  in  Congress:  that  such  an  Act  is 
inconsistent  with  the  spirit  of  the  Constitution ; 
«nd  that  it  is  prohibited  by  the  Constitution. 

It  is  not  surprising  that  amid  the  tumult  of 
the  late  civil  war,  and  under  the  influence  of 
apprehensions  for  the  safety  of  the  Republic 
almost  universal,  different  ^ews,  never  before 
•entertained  by  American  statesmen  or  jurists, 
were  adopted  b^  many.  The  time  was  not  fa- 
vorable to  considerate  reflection  upon  the  con- 
•titutional  lindts  of  legislative  or  executive 
authority.  If  power  was  assumed  from  patri- 
-otic  motives,  the  assumption  found  ready  just- 
ification in  patriotic  hearts.  Many  who  doul>t- 
ed  yielded  their  doubts;  many  who  did  not 
-doubt  were  silent.  Some  who  were  strongly 
averse  to  making  government  notes  a  le^al  len- 
der felt  themselves  constrained  to  acquiesce  in 
the  views  of  the  advocates  of  the  measure.  Not 
-a  few  who  then  insisted  upon  its  necessity,  or 
Acquiesced  In  that  view,  have,  since  the  return 
-of  peace,  and  under  the  influence  of  the  calmer 
time,  reconsidered  their  conclusions,  and  now 
-concur  in  those  which  we  have  just  announced. 
These  conclusions  seem  to  us  to  be  fully  sanc- 
tioned bytheletterand  spirit  of  the  Constitution. 

We  are  obliged,  therefore,  to  hold  that  the 
defendant  in  error  was  not  bound  to  receive 
from  the  plaintiffs  the  currency  tendered  to 
him  in  payment  of  their  note,  made  before  the 
passage  of  the  Act  of  February  25th,  1862 .  It 
joUowi  that  the  judgment  of  the  Court  of  Ap- 
peaU  cf  Kentucky  mu$t  be  (Mrmed. 

It  is  proper  to  say  that  Mr.  Justice  Grier.who 
was  a  vaembet  of  the  court  when  this  cause  was 
-decided  in  conference,  Nov.  37, 1869,  and  when 
this  opinion  was  directed  to  be  read  (Jan.  29, 
1870),  stated  his  judgment  to  be  that  the  legal 
tender  clause,  properly  construed,  has  no  ap- 
plication to  debts  contracted  prior  to  its  enact- 
ment; Init  that  upon  the  construction  given  to 
the  Act  by  the  other  judges  he  concurr«I  in  the 
opinion  that  the  clause,  so  far  as  it  makes 
United  States  notes  a  legal  tender  for  sudi 
debts,  is  not  warranted  by  the  Constitution. 

Mr.  Juttiee  Miller,  dissenting: 

The  provisions  of  the  Constitution  of  the 
United  States  which  have  direct  reference  to 
the  function  of  legislation  may  be  divided  into 
three  primary  claMes: 
See  8  Waix. 


1.  Those  which  confer  legislative  powers  on 
Congress. 

2.  Those  which  prohibit  the  exercise  of  legis 
lative  powers  by  Congress. 

S.  Those  which  prohibit  the  States  from  ex- 
ercising certain  legislative  powers. 

The  powers  conferred  on  Congress  may  be 
subdivided  into  the  positive  and  the  auxiliary, 
or,  as  they  are  more  commonly  called,  the  ex- 
press and  the  implied  powers 

As  instances  of  the  former  class  may  be  men- 
tioned the  power  to  borrow  money,  to  raise  and 
support  armies,  and  to  coin  money  and  regu- 
late the  value  thereof. 

The  implied  or  auxiliary  powers  of  legisla- 
tion are  founded  largely  on  that  general  provis- 
ion which  closes  the  enumeration  of  powers 
granted  in  express  terms, by  the  declaration  that 
Congress  shall  also  "have  power  to  make  all 
laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution 
in  the  Government  of  the  United  States,  or  in 
any  department  or  officer  thereof." 

The  question  which  this  court  is  called  upon 
to  consider,  is  whether  the  authority  to  make 
the  notes  of  the  United  States  a  lawful  tender 
in  payment  of  debts,  is  to  be  found  in  Congress 
under  either  of  these  classes  of  legislative  pow- 
ers. 

As  one  of  the  elements  of  this  question,  and 
in  order  to  negative  any  idea  that  the  exercise 
of  such  a  power  would  be  an  invasion  of  the 
rights  reserved  to  the  States,  it  may  be  as  well 
to  say  at  the  outset,  that  this  is  among  the  sub- 
jects of  legislation  forbidden  to  the  States  by 
the  Constitution.  Among  the  unequivocal  ut- 
terances of  that  instrument  on  this  subject  of 
legal  tender,  is  that  which  declares  that  "  No 
Stale  shall  coin  money,  emit  bills  of  credit,  or 
make  anything  but  gold  and  silver  coin  a  tend- 
er in  payment  of  debts;"  thus  removing  the 
whole  mstter  from  the  domain  of  state  legisla- 
tion. 

No  such  prohibition  is  placed  upon  the  pow- 
er of  Congress  on  this  subject,  though  there 
are,  as  I  have  already  said,  matters  expressly 
forbidden  to  Congress;  but  neither  this  of  l^^l 
tender,  nor  of  the  power  to  emit  bills  of  credit, 
or  to  impair  the  obligation  of  contracts,  is 
among  them.  On  the  contrary,  Congress  is 
expressly  authorized  to  coin  money  and  to  reg- 
ulate the  value  thereof,  and  of  foreign  coins, 
and  to  punish  the  counterfeiting  of  such  coin 
and  of  the  securities  of  the  United  States.  It 
has  been  strongly  argued  by  many  able  jurists 
that  these  latter  clauses,  fairly  construed,  con- 
fer the  power  to  make  the  securities  of  the 
United  btates  a  lawful  tender  in  payment  of 
debts. 

While  I  am  not  able  to  see  in  them  standing 
alone  a  sufficient  warrant  for  the  exercise  of 
this  power,  they  are  not  without  decided  weight 
when'we  come  to  consider  the  question  of  the 
existence  of  this  power,  as  one  necessary  and 
proper  for  carrying  into  execution  other  ad- 
mitted powers  of  the  government  For  they 
show  Ihat  so  far  as  the  f ramers  of  the  Constitu- 
tion did  go  in  granting  express  power  over  the 
lawful  money  of  the  country,  it  was  confided 
to  Congress  and  forbidden  to  the  States;  and  it 
is  no  unreasonable  inference,  that  if  it  should 
be  found  necessary  in  carrying  into  effect  some 
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of  the  powers  of  the  government  essential  to 
its  successful  operation,  to  make  its  securities 
perform  the  office  of  money  in  the  payment  of 
debts,  such  legislation  would  be  in  harmony 
with  the  power  over  money  granted  in  express 
terms. 

It  being  conceded,  then,  that  the  power  under 
confsideration  would  not,  if  exercised  by  Con- 
gress, be  an  invasion  of  any  right  reserved  to 
the  States,  but  one  which  they  are  forbidden  to 
employ,  and  that  it  is  not  one  in  terms  either 
granted  or  denied  to  Congress,  can  it  be  sus- 
tained as  a  law  necessary  and  proper,  at  the  time 
it  was  enacted,  for  carrying  tnto  execution  any 
of  these  powers  that  are  expressly  granted 
either  to  Congress,  or  to  the  government,  or  to 
any  department  thereof? 

From  the  organization  of  the  government 
under  the  present  Constitution,  there  have  been 
from  time  to  time  attempts  to  limit  the  powers 
granted  by  that  instrument,  by  a  narrow  and 
literal  rule  of  construction,  and  these  tiave  been 
specially  directed  to  the  general  clause  which 
we  have  cited  as  the  foundation  of  the  auxiliary 
powers  of  the  government.  It  lias  been  said 
that  this  clause,  so  far  from  authorizing  the  use 
of  any  means  which  could  not  have  been  used 
without  it.is  a  restriction  upon  the  powers  nec- 
essarily implied  by  an  instrument  so  general  in 
its  language. 

The  doctrine  is,  that  when  an  Act  of  Con- 
gress is  brought  to  the  test  of  this  clause  of  the 
Constitution,  its  necessity  must  be  absolute,  and 
its  adaption  to  the  conceded  purpose  unques- 
tionable. 

Nowhere  has  this  principle  been  met  with 
more  emphatic  denial  and  more  satisfactory 
refutation,  than  in  this  court.  That  eminent 
jurist  and  statesman,  whose  official  career  of 
over  thirty  years  as  0/u^  Juitiee  commenced 
veiT  soon  after  the  Consutution  was  adopted, 
and  whose  opinions  have  done  as  much  to  fix 
its  meaning  as  those  of  any  man  living  or  dead, 
has  given  thu  particular  clause  the  benefit  of 
his  fullest  consideration. 

In  the  case  of  Th«  United  Staiei  ▼.  Fuher,  a 
Cranch,  858,  decided  in  1804,  the  point  in  issue 
was  the  priority  claimed  for  the  United  States 
as  a  creditor  of  a  bankrupt  over  all  other  cred- 
itors. It  was  argued  mainly  on  the  construc- 
tion of  the  statutes:  but  the  power  of  Congress 
to  pass  such  a  law  was  also  denied.  Ohitf  Jui- 
tiee Marshall  said:  "  It  is  claimed  under  the  au- 
thority to  make  all  laws  which  shall  be  neces- 
sary and  proper  to  carry  into  execution  the 
powers  vested  by  the  Constitution  in  the  gov- 
ernmeDt,  or  in  any  department  thereof.  In 
construing  this  clause,  it  would  be  incorrect, 
and  would  produce  endless  difficulties,  if  the 
opinion  should  be  maintained,  that  no  law  was 
authorized  which  was  not  indispensably  neces- 
sary to  give  effect  to  a  specified  power.  Where 
various  systems  might  he  adoptexl  for  that  pur- 
pose, it  might  be  said  with  respect  to  each  that 
it  was  not  necessary,  because  the  end  might  be 
attained  by  other  means.  Congress  must  pos- 
sess the  choice  of  means,  and  must  be  empow- 
ered to  use  any  means  which  are  in  fact  con- 
ducive to  the  exercise  of  the  power  granted  by 
the  Constitution." 

It  was  accordingly  held  that,  under  the  au- 
thority to  pay  the  debts  of  the  Union,  it  could 


pass  a  law  giving  priority  for  its  own  debts  in 
cases  of  bankruptcy. 

But  in  the  memorable  case  of  MeGuUoeh  r. 
The  State  of  Marylaiui,  4  Wheat.,  816,  the  naost 
exhaustive  discussion  of  this  clause  is  found  in 
the  opinion  of  the  court  by  the  same  eminent 
expounder  of  the  Constitution.  That  case  in- 
volved, it  is  well  known,  the  right  of  CongresB- 
to  establish  the  Bank  of  the  United  States,  and 
to  authorize  it  to  issue  notes  for  circulation.  It. 
was  conceded  that  the  right  to  incorporate  or 
create  such  a  bank  had  no  specific  grant  in  anjr 
clause  of  the  Constitution,  still  less  the  right  to- 
authorize  it  to  issue  notes  for  circulation  a» 
money.  But  it  was  argued,  that  as  a  means- 
neoeasary  to  enable  the  government  to  collect, 
transfer  and  pay  out  its  revenues,  the  organisa- 
tion of  a  bank  with  this  function  was  within  the- 
power  of  Congress.  In  speaking  of  the  true 
meaning  of  the  word  "  necessary  "  in  this  clauae- 
of  the  Constitution,  he  says:  "  Does  it  always- 
import  an  absolute  physical  necessity  so  strong 
that  one  thing  to  which  another  maybe  termed 
necessary  cannot  exist  without  it?  We  think  it. 
does  not.  If  reference  be  had  lo  its  use,  in  th» 
common  affairs  of  the  world;  or  in  approved 
authors,  we  find  that  it  frequently  imports  no 
more  than  that  one  thingis  convenient  or  useful, 
or  essential  to  another.  To  employ  means  neces- 
sary to  an  end,  is  generallv  understood  as  em- 
ploying any  means  calculated  to  produce  tbe- 
end,  and  not  as  being  confined  to  those  single- 
means  without  which  the  end  would  be  entirely 
unattainable." 

The  word  "necessary"  admits,  he  says,  of  aU 
degrees  of  comparison.  "A  thing  may  be  nec- 
essary, very  necessary,  absolutely  or  indispens- 
ably necessary.  •  *  •  Tills  word,  then,  lik& 
others,  is  used  in  various  senses,  and  in  its  con- 
struction the  subject,  the  context,  the  intoitioii 
of  the  person  using  them  areall  to  be  taken  into 
view.  Let  this  be  done  in  the  case  imder  con- 
sideration. The  subject  is  the  execution  of  thoe& 
great  powers  on  which  the  welfare  of  a  natioa 
essentially  depends.  It  must  have  been  the  in- 
tention of  those  who  gave  these  powers  to  in- 
sure, as  far  as  human  prudence  could  insure, 
their  beneficial  execution.  This  could  not  be- 
done  by  confining  the  choice  of  means  to  such 
narrow  limits  as  not  to  leave  it  in  Uie  power  of 
Congress  to  adopt  any  which  might  lie  appro- 
priate, and  which  were  oondudve  to  tbe  end. 
This  provision  is  made  in  a  Constitution  in- 
tended to  endure  for  ages  to  come  and,  conse- 
quently, to  be  adapted  to  various  crises  of  human 
affairs.  To  have  prescribed  the  means  by  which 
the  government  should  in  all  future  tune  exe- 
cute its  powers,  would  have  been  to  change 
entirely  the  character  of  the  instrument,  and 

five  it  the  properties  of  a  legal  code.  It  would 
ave  been  an  unwise  attempt  to  provide  by  im- 
mutable rules  for  exigencies  which,  if  foreseen 
at  all,  must  have  been  but  dimly,  and  which 
can  best  be  provided  for  as  they  occur.  To 
have  declared  that  the  best  means  shall  not  be 
used  but  those  alone  without  which  the  power 
given  would  be  nugatory,  would  have  been  to 
deprive  tbe  Legislature  of  the  capacity  to  avail 
itself  of  experience,  to  exercise  its  reason,  and 
to  accommodate  its  legislation  to  circum- 
stances." 
I  have  cited  at  unusual  length  these  remarks 
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«f  CMtfJvttke  Manhall.  because  though  made 
balf  a  century  ago,  their  applicability  to  the 
circumstances  under  which  Congress  called  to 
its  aid  the  power  of  making  the  securities  of  the 
^Temment  a  legal  tender,  as  a  means  of  suc- 
«e88fuUy  prosecuting  a  war, which  without  such 
Aid  seemed  likely  to  terminatelts  existence,  and 
to  borrow  money  which  could  in  no  other  man- 
ner be  borrowed,  and  to  pay  the  debt  of  mill- 
ions due  to  its  soldiers  in  the  field,  which 
'Oould  by  no  other  means  be  paid,  seems  to  be 
Almost  prophetic.  If  he  had  had  clearly  before 
his  mind  the  future  history  of  his  country,  he 
«ould  not  have  better  characterized  a  principle 
which  would  in  ttus  very  case  have  rendered 
the  power  to  cairy  on  war  nugatory,  which 
would  have  deprived  Congress  of  the  capacity 
to  avail  itself  of  experience,  to  exercise  its  rea- 
son, and  to  accommodate  its  legislation  to  cir- 
«am8tance8,  by  the  use  of  the  most  appro- 
priate means  of  supporting  the  government  in 
the  crisis  of  its  fate. 

But  it  is  said  that  the  clause  under  considera- 
tioa  is  admonitory  as  to  the  use  of  implied 
powers,  and  adds  nothing  to  what  would  have 
been  authorized  without  it 

The  idea  is  not  new,  and  is  probably  intend- 
ed for  the  same  which  was  urged  in  the  case  of 
MeVuBoeA  v.  J7i£  State  of  Maryland,  namely: 
that  inatead  of  enUurgin^  the  powers  conferred 
«n  Congress,  or  providmg  for  a  more  liberal 
use  of  them,  it  was  designed  as  a  restriction 
upon  the  ancillary  powers  incidental  to  every 
«zpre88  grant  of  power  in  general  terms.  I 
iiave  already  cited  so  fully  from  that  case,  that 
I  can  only  refer  to  it  to  say  that  this  proposi- 
tion ia  there  clearly  stated  and  refuted. 

Does  thereexist,  then,  any  power  in  Congress 
or  in  the  government,  by  express  grant,  in  the 
«zecution  of  wliich  this  Iiegal  Tender  Act  was 
necessary  and  proper,  in  the  sense  here  defined, 
«nd  under  the  circumstances  of  its  passage? 

The  power  to  declare  war,  to  suppress  insur- 
rection, to  raise  and  support  armies,  to  pro- 
vide and  maintain  a  navy  to  borrow  money  on 
tlie  credit  of  the  United  States,  to  pay  the  debts 
of  the  Union,  and  to  provide  for  the  common 
defense  and  general  welfare,  are  each  and  all 
distinctly  and  specifically  granted  in  separate 
olauses  of  the  Constitution. 

We  were  in  the  midst  of  a  war  which  called 
«U  these  powers  into  exercise  and  taxed  them 
severely.  A  war  which,  if  we  take  into  ac- 
oount  the  increased  capacity  for  destruction  in- 
troduced by  modem  science,  and  the  corre- 
sponding increase  of  its  cost,  brought  into  op- 
eration powers  of  belligerency  more  potent  and 
more  expensive  than  any  that  the  world  has 
«rer  known. 

All  the  ordinary  means  of  rendering  eSicient 
the  several  powers  of  Congress  above  mentioned 
had  been  employed  to  their  utmost  capacity, 
And  with  the  spirit  of  the  rebellion  unbroken, 
with  large  armies  in  the  field  unpaid,  with  a 
current  expenditure  of  over  a  million  of  dollars 
per  day,  the  credit  of  the  government  nearly  ex- 
hausted, and  the  resources  of  taxation  inade- 
ouate  to  pay  even  the  interest  on  the  public 
debt.  Congress  was  called  on  to  devise  some 
new  means  of  borrowing  money  on  the  credit 
of  the  nation;  for  the  result  of  the  war  was 
eonceded  by  all  thoughtful  men  to  depend  on 
the  capacity  of  the  government  to  raise  money 
tieeS  Wali- 


in  amounts  previously  unknown.  The  Imnks 
had  already  loaned  their  means  to  the  treasury. 
They  had  been  compelled  to  suspend  the  pay- 
ment of  specie  on  their  own  notes.  The  coin 
in  the  country,  if  it  could  all  have  been  placed 
within  the  control  of  the  Secretary  of  the  Treas- 
ury, would  not  have  made  a  circulation  suf- 
ficient to  answer  army  purchases  and  army 
payments,  to  say  notiiing  of  the  ordinary  busi- 
ness of  the  country.  A  general  collapse  of  cred- 
it, of  payment,  and  of  business  seemed  inevi- 
table, in  which  faith  in  the  ability  of  the  gov- 
ernment would  have  been  destroyed,  the  re- 
bellion would  have  triumphed,  the  States 
would  have  been  left  divided,  and  the  people 
impoverished.  The  National  Government 
would  have  perished,  and,  with  it,  the  Con- 
stitution wiiich  we  are  now  called  upon  to  con- 
strue with  such  nice  and  critical  accuracy. 

That  the  Legal  Tender  Act  prevented  these 
disastrous  results,  and  that  the  tender  clause 
was  necessary  to  prevent  them,  I  entertain  no 
doubt. 

It  furnished  instantly  a  means  of  paying  the 
soldiers  in  the  field,  and  filled  the  coffers  of 
the  commissary  and  quartermaster.  It  fur- 
nished a  medium  for  the  payment  of  private 
debts,  as  well  as  public,  at  a  time  when  gold 
was  being  rapidly  withdrawn  from  circulanon, 
and  the  state  bank  currency  was  I>ecoming 
worthless.  It  furnished  the  means  to  the  cap- 
italist of  buying  the  bonds  of  the  government. 
It  stimulated  trade,  revived  the  drooping  ener- 
gies of  the  country,  and  restored  confidence  to 
the  public  mind. . 

The  results  which  followed  the  adoption  of 
this  measure  are  beyond  dispute.  No  other  ade- 
quate cause  has  ever  been  assigned  for  the  re- 
vival of  government  credit,  the  renewed  activ- 
ity of  trade,  and  the  facility  with  which  the 
government  t>orrowed,  in  two  or  three  years,  at 
reasonable  rates  of  interest,  mainly  from  its 
own  citizens,  double  the  amount  of  money 
there  was  in  the  country,  including  coin,  bank 
note8,and  the  notes  issued  under  the  Legal  Tend- 
er Acts. 

It  is  now  said,  however,  in  the  calm  retro- 
spect of  these  events,  that  Treasury  Notes  suit- 
able for  circulation  as  money,  bearing  on  their 
face  the  pledge  of  the  United  States  for  their 
ultimate  payment  in  coin,  would,  if  not  equal- 
ly etBcieut,  have  answered  the  requirement  of 
the  occasion  without  t>eing  made  a  lawful  tend- 
er for  debts. 

But  what  was  needed  was  something  more 
than  the  credit  of  the  government.  That  had 
been  stretched  to  its  utmost  tension,  and  was 
clearly  no  longer  sufficient  in  the  simple  form 
of  borrowing  money.  Is  there  any  reason  to 
believe  that  the  mere  change  in  the  form  of  the 
security  given  would  have  revived  this  sinking 
credit?  On  the  contrary,  all  experience  shows 
that  a  currency  not  redeemable  promptly  in 
coin,  but  dependent  on  the  credit  of  a  promis- 
or whose  resources  are  rapidly  diminishing, 
while  his  liabilities  are  increasing,  soon  sinks  to 
th&  dead  level  of  worthless  paper.  As  no  man 
would  have  been  compelled  to  take  it  In  pay- 
ment of  debts,  as  it  bore  no  interest,  as  its  period 
of  redemption  would  have  been  remote  and  un- 
certain, this  must  have  been  the  inevitable  fate 
of  any  extensive  issue  of  such  notes. 

But  when  by  law  they  were  made  to  dis- 
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cbarge  the  function  of  paying  debts,  they  had 
a  perpetual  credit  or  value,  equal  to  the  amount 
of  all  the  debts,  public  and  private,  in  the  coun- 
try. If  they  were  never  redeemed,  as  they  never 
have  been, they  still  paid  debts  at  their  par  value, 
and  for  this  purpose  were  then,  and  always  have 
been.eagerly  sought  by  the  people.  Tosay,  then, 
that  this  quality  of  legal  tender  was  not  neces- 
sary to  their  usefulness,  seems  to  be  unsuppor^ 
ed  by  any  sound  view  of  the  situation. 

Nor  can  any  just  inference  of  that  proposi- 
tion arise  from  a  comparison  of  the  legal  tender 
notes  with  the  bonds  issued  by  the  government 
about  the  same  time.  These  bonds  had  a  fixed 
period  for  their  payment,  and  the  Secretary  of 
the  Treasury  declared  that  they  were  payable 
in  gold.  They  bore  interest,  which  was  pay- 
able semi  annually  in  gold,  by  express  terms  on 
their  face,  and  the  customs  -duties,  which  I7 
law  could  be  paid  in  nothing  but  gold,  were 
sacrediv  pledged  to  the  payment  of  this  inter- 
est. They  can  afford  no  means  of  determining 
what  would  have  been  the  fate  of  Treasury  Notes 
designed  to  circulate  as  money,  but  which  bore 
no  interest,  and  had  no  fixed  time  of  redemp 
tion,  and  by  law  could  pay  no  debts,  and  had 
no  fund  pledged  for  their  payment. 

The  legal  tender  clauses  of  the  statutes  under 
consideration  were  placed  emphatically  by  those 
who  enacted  them,  upon  their  necessity  to  the 
further  borrowing  of  money  and  maintaining 
the  army  and  navy.  It  was  done  reluctantly  and 
with  hesitation,  and  only  after  the  necessity  had 
been  demonstrated  and  had  become  imperative. 
Our  statesmen  had  been  trained  in  a  school 
which  looked  upon  such  legislation  with  some- 
thing more  than  distrust.  The  debates  of  the 
two  flouses  of  Congress  show,  that  on  this  neces- 
sity alone  could  this  clause  of  the  bill  have  been 
carried, and  they  also  prove,  as  I  think  very  clear- 
ly,the  existence  of  that  necessity.  The  history  of 
tiiat  gloomy  time,  not  to  be  readily  forgotten  by 
the  lover  of  his  country,  will  forever  remain, 
the  full,  clear  and  ample  vindication  of  the 
exercise  of  this  power  of  Congress,  as  its  re- 
sults have  demonstrated  the  sagacity  of  those 
who  originated  and  carried  through  this  meas- 
ure. 

Certainly  it  seems  to  the  best  judgment  that 
I  can  bring  to  bear  upon  the  subject  that  this 
law  was  a  necessity  in  the  most  stringent  sense 
in  which  that  word  can  be  used.  But  if  we 
adopt  the  construction  of  Chief  Juitiee  Marshall 
and  the  full  court  over  which  he  presided,  a 
construction  which  has  never  to  this  day  been 
overruled  or  questioned  in  this  court,  how  can 
we  avoid  this  conclusion?  Can  it  be  said  that 
this  provision  did  not  conduce  towards  the  pur- 
pose of  borrowing  money,  of  paying  debts,  of 
raising  armies,  of  suppressing  insurrection?  Or 
that  it  was  not  calculated  toenect  these  objects? 
Or  that  it  was  not  useful  and  essential  to  that 
end?  Can  it  be  said  that  this  was  not  araongthe 
choice  of  means,  if  not  the  only  means,  which 
were  left  to  Congress  to  carry  on  this  war  for 
national  existence.? 

Let  us  compare  the  present  with  other  cases 
decided  in  this  court. 

If  we  can  say  judicially  that  to  declare,  as  in 
the  case  of  The  Uniud  States  v.  FtiiA«r,  that  the 
debt  which  a  bankrupt  owes  the  government 
shall  have  priority  of  payment  over  all  other 
debts,  is  a  necessary-  and  proper  law  to  enable 
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the  government  to  pay  its  own  debts,  how  can 
we  say  that  the  leg^  tender  clause  was  not  nec- 
essary and  proper  to  enable  the  government  t» 
borrow  money  to  carry  on  the  war? 

The  creation  of  the  United  States  Bank,  lad 
especially  the  power  granted  to  it  to  issae  notes 
for  circulation  as  money,  was  strenuously  re- 
sisted as  without  constitutional  authority;  iMt 
this  court  held  that  a  bank  of  issue  was  neces- 
sary, in  the  sense  of  that  word  as  used  in  the 
Constitution,  to  enable  the  government  to  col- 
lect, to  transfer  and  to  pay  out  its  revenues. 

It  was  never  claimed  that  the  government 
could  find  no  other  means  to  do  this.  It  could 
not  then  be  denied,nor  has  it  ever  been,  that  other 
means  more  clearly  within  the  competency  of 
Congress  existed,  nor  that  a  bank  of  deposit 
mightpossibly  have  answered  without  a  ciicala- 
tion.  But  because  that  was  the  most  fitting. 
useful  and  efficient  mode  of  doing  what  Ooo- 
gress  was  authorized  to  do,  it  was  held  to  be 
necessary  by  this  court.  The  necessity  in  that 
case  is  much  less  apparent  to  me  than  in  tlie 
adoption  of  the  legal  tender  clause. 

In  The  Vetuie  Bank  v.  Ftnno  [ante  482],  de- 
cided at  the  present  term,  this  court  held,  after 
full  consideration,  that  it  was  the  privil^  of 
Congress  to  furnish  to  the  countiy  Uie  currency 
to  be  used  by  it  in  the  transaction  of  busineas, 
whether  this  was  done  by  means  of  coin,  of  the 
notes  of  the  United  States,  or  of  bonks  created 
by  Congress.  And  that  as  a  means  of  makinr 
this  power  of  Congress  efficient,  that  body  coold 
make  this  currency  exclusive  by  taxing  out  of 
existence  any  currency  authorized  by  the  States. 
It  was  said  "that  having,  in  the  exercise  of  on- 
doubted  constitutional  power,  undertaken  iO' 
provide  a  currency  for  the  whole  oountiy,  it 
cannot  be  questioned  that  Congress  may  con- 
stitutionally secure  the  benefit  of  it  to  the  peo- 
ple by  appropriate  means."  Which  is  themoiv 
appropriate  and  effectual  means  of  making  the 
currency  established  by  Congress  usef  unaccept- 
able, perfect — the  taxing  of  all  other  currency 
out  of  existence,  or  giving  to  that  furnished  I7 
the  government  the  quality  of  lawful  tender  for 
debts?  The  latter  is  a  means  direcUy  oondudTe 
to  the  end  to  be  attained,  a  means  which  attains 
the  end  more  promptly  and  mnrv  pvrf icily  limn 
any  otlier  nipans  ciin  do.  The  former  is  a  re- 
mote aud  uncertain  means  in  its  effect,  and  is 
liable  to  the  serious  objection  that  it  interferes 
with  State  legislation.  If  Congrefs  can.  bow- 
ever,  under  its  implied  power,  protect  and  foster 
this  currency  by  such  means  as  destructive  tan 
tion  on  state  bank  circulation,  it  seems  strange, 
indeed,  if  it  cannot  adopt  the  more  appropriate 
and  tlie  more  effectual  means  of  declaring  thesfr 
notes  of  its  own  issue,  for  the  redemption  ot 
which  its  faith  is  pledged,  a  lawful  tender  in 
payment  of  debts. 

but  it  is  said  that  the  law  is  in  conflict  with 
the  spirit,  if  not  the  letter,  of  several  proviaioas 
of  the  Constitution.  Undoubtedly,  it  is  a  law 
impairing  the  obligation  of  contracts  made  be- 
fore its  pas-sage.  But  while  the  ConslitulilM 
forbids  the  Stales  to  pass  such  laws  it  does  not 
forbid  Congress.  On  the  contrary,  CongreMia 
expres.s1y  authorized  to  establish  a  uniform s]f>- 
teiti  of  bankruptcy,  the  essence  of  which  '»  U> 
discharge  debtors  from  the  obligation  of  Ihrir 
contracts;  and  in  pursuance  of  tliis  power  Coo- 
gress  has  three  times  passed  such  a  law,  wbfcib 
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in  every  instance  operated  on  contracts  made 
before  it  was  passed.  Such  a  law  is  now  In 
force,  yet  its  constitulionally  has  never  been 

aaestioned.  How  it  can  be  in  accordance  with 
le  spirit  of  the  Constitution  to  destroy  directly 
the  creditor's  contract  for  the  sake  of  the  indl- 
▼idual  debtor,  but  contrary  to  its  spirit  to  afFect 
remotely  its  value  for  the  safety  of  the  nation, 
it  is  difficult  to  perceive. 

So  it  is  said  that  ihe  provisions,  that  private 
properly  shall  not  be  taken  for  public  use  with- 
out due  compensation,  and  that  no  person  shall 
be  deprived  of  life,  liberty  or  property,  with- 
out due  course  of  law,  are  opposed  to  the  Acts 
mider  consideration. 

The  argument  is  too  vague  for  my  perception 
by  which  the  indirect  eltcct  of  a  great  public 
measure,  in  depreciating  the  value  of  lands, 
slocks,  bonds,  and  other  contracts,  renders  such 
a  law  invalid  as  taking  private  property  for 
public  use,  or  as  depriving  the  owner  of  it 
without  due  course  of  law. 

A  declaration  of  war  with  a  maritime  power 
would  thus  be  unconstitutional,  liecausc  the 
value  of  every  ship  abroad  is  lessened  twenty- 
five  or  thirty  per  cent.,  and  those  at  home  al- 
most as  much.  The  alxilition  of  the  tariff  on 
iron  or  sugar  would  in  like  manner  destroy  the 
famaces;  and  sink  the  capital  employed  in  the 
manufacture  of  these  articles.  Yet  no  statesman, 
however  warm  an  advocate  of  high  tariff,  has 
dalmed  that  to  abolish  such  duties  would  be 
nnconstitutional  as  taking  private  property. 

If  the  principle  be  sound,  every  successive 
issue  of  government  t>onds  during  the  war  was 
void,  because  by  increasing  the  public  debt  it 
made  those  already  in  private  hands  less  valu- 
able. 

This  whole  argument  of  the  injustice  of  the 
law — an  injustice  which,  if  it  ever  existed, will 
be  repeated  by  now  holding  it  wholly  void;  and 
of  its  opposition  to  the  spirit  of  the  Constitution, 
is  too  abstract  and  intangible  for  application  to 
courts  of  ju8tice,and  is,  above  all,  dangerous  asa 
ground  on  which  to  declare  the  legislation  of 
Congress  void  by  the  decision  of  a  court.  It 
■would  authorize  this  court  to  enforce  titeoreti- 
cal  views  of  the  genius  of  the  government,  or 
vague  notions  of  the  spirit  of  the  Constitution 
and  of  abstract  justice,  by  declaring  void  laws 
which  did  not  square  with  those  views.  It 
substitutes  our  ideas  of  policy  for  judicial  con- 
struction, an  undefined  code  of  ethics  for  the 
Constitution,  and  a  court  of  justice  for  the 
National  Legislature. 

Upon  the  enactment  of  these  legal  tender  laws 
they  were  received  with  almost  universal  ac- 

aoiescence  as  valid.  Payments  were  made  in 
le  legal  tender  notes  for  debts  in  existence 
when  the  law  was  passed,  to  the  amount  of 
thousands  of  millions  of  dollars,  though  gold 
was  the  only  lawful  tender  when  the  debts  were 
contracted.  A  great  if  not  larger  amount  is 
now  due  under  contracts  made  since  their  pas- 
sage, under  the  belief  that  these  legal  tenders 
would  be  valid  payment. 

The  two  houses  of  Congress,  the  President 
who  signed  the  bill,  and  fifteen  state  courts, 
being  all  but  one  that  has  passed  upon  the  ques- 
tion, liave  expressed  their  belief  in  the  consti- 
tutionality of  these  laws. 

With  all  this  great  weight  of  authority,  this 
strong  concurrence  of  opinion  among  those  who 
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have  passed  upon  the  question,  before  we  have 
been  called  to  decide  it,  whose  duty  it  was  aa 
much  as  it  is  ours  to  pass  upon  it  in  the  light 
of  the  Constitution,  are  we  to  reverse  their  ac- 
tion, to  disturb  contracts,  to  declare  the  law 
void,  because  the  necessity  for  its  enactment 
does  not  appear  so  strong  to  us  as  it  did  to  Con- 
gress, or  so  clear  as  it  was  to  other  courts? 

Such  is  not  my  idea  of  the  relative  functions 
of  the  legislative  and  judicial  departments  of 
the  government.  Where  there  is  a  choice  of 
means  the  selection  is  with  Congress,  not  the 
court.  If  the  act  to  be  considered  is  in  any 
sense  essential  to  the  execution  of  an  acknowl- 
edged power,  the  degree  of  that  necessity  is  for 
the  Legislature  and  not  for  the  court  to  deter- 
mine. In  the  case  in  Wheaton,  from  which  I 
have  already  quoted  so  fully,  the  court  says  that 
"where  the  law  is  not  prohibited,  and  is  really 
calculated  to  effect  any  of  the  objects  intruMed 
to  the  government,  to  undertake  here  to  inquire 
into  the  degree  of  its  necessity,  would  be  to  pass 
the  line  which  circumscribes  the  Judicial  De- 
partment, and  to  tread  on  legislative  ground. 
This  court  disclaims  all  pretenses  to  such  a 
power. "  This  sound  exposition  of  the  duties  of 
the  court  in  this  class  of  cases,  relieves  me  from 
any  embarrassment  or  hesitation  in  the  case  be- 
fore me.  If  I  had  entertained  doubts  of  the 
constitutionality  of  the  law,  I  must  have  held 
the  law  valid  until  those  doubts  became  con- 
victions. But  as  I  have  a  very  decided  opinion 
that  Congress  acted  within  the  scope  of  its  au- 
thority, I  must  hold  the  law  to  be  constitutional, 
and  dissent  from  the  opinion  of  the  court. 

I  am  authorized  to  say  that  Mr.  JutUee 
Swayne  and  Ur.  Justice  Davis  concur  in 
this  opinion. 

Overruled— 12  Wall..  457. 

aied-8  WaU.,  568 ;  12  Wall.,  4S8,  639, 553, 689,  570- 
67*,  677,  599,  800,  615.  884,  648,  888,  883,  677 ;  16  Wall.. 
198;  99  U.S.,  764;  3  Cliff.,  382;  8  Wood,  480;  1  Dill., 
849 ;  8  Bank.  Ke^.,407:  17  Blatchf.,  243:  68  iu..  488; 
5?  'il-V^  ^  "9  ^"-7  ™ !  'ra  111.,  423:  6S  N.  Y.,  67.  60^ 
81 :  59  N.  Y.,  809 :  36  Minn.,  139, 140,  141 ;  83  Mian.,  im- 
8  Am.  Hep.,  885  (44  Va.,  358) :  14  Am.  Hep.,  287  (6& 
N.  Y..  4831;  2»  Am.  Kep.,  40  (88  111.,  485J;  88  Am. 
Hep..  778  (47  Wis.,  660),  21  kloh.,  676. 


JOHNA.McGLYNN,Executorof  D.  C.  Brod- 
BRICK,  Deceased,  Plff.  in  Brr., 

V. 

EMILY   W.  MAGRAW,   Administratrix  of 
Hbnrt  S.  Maobaw,  Deceased. 

(See  S.  C,  8  Wall.,  689,  840.  NoU.) 

Hepburn  e.  Oriswold,  ante,  p.  SU,  JoUouiea 

The  principles  of  the  decision  rendered  In  Hop- 
burn  V.  Griswold,  ante,  514,  grovem  this  case. 

[No.  3  of  Dec.  Term,  1867.] 
Argued  Jan.  ZS,  1868.       Decided  Feb.  7,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 
This  case  arose  upon  a  petition  filed  in  the 
Probate  Court  of  San  Francisco,  by  the  defend- 
ant in  error,  to  compel  the  payment  in  coin  of 
a  certain  debt  due  before  the  passage  of  the 
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Legal  Tender  Act.  A  decree  having  been  en- 
tered in  said  court  for  the  payment  of  said  debt 
in  United  States  gold  coin,  the  respondent  took 
an  appeal  to  the  Supreme  Court  of  the  State, 
by  which  court  the  said  decree  was  affirmed ; 
whereupon  the  respondent  sued  out  this  writ  of 
error. 

The  case  is  further  stated  by  the  court. 

Afemrs.  J.  M.  CarUsle  and  W.  W.  Cope, 
for  plaintifE  in  error: 

It  will  be  maintained  that  "The  Legal  Tender 
Act  was  within  powers  of  Congress  conferred 
by  article  1,  sec.  8,  subd.  18,  of  Constitution." 

It  is  settled,  that  in  the  choice  of  means  to 
carry  into  effect  its  powers  expressly  granted. 
Congress  is  not  restricted  to  those  which  are 
absolutely  essential,  but  may  select  those  which 
are  useful  or  conducive  to  the  end  or  calculated 
to  effect  the  object.  And  Congress  is  the 
sole  judge  of  the  degree  of  necessity  or  expedi- 
ency. 

MeOuUoeh  v.  J/3.,  4  Wheat.,  816;  U.  8.  v. 
IWutr,  2  Cranch,  358. 

Nor  is  it  necessary  even  that  the  power  to 
be  exercised  should  be  necessary  to  the  execu- 
tion of  any  single  one  of  the  powers  expressly 
granted.  It  may  result  from  the  aggregate 
powers  of  the  government.  Such  is  the  power 
to  sue  and  make  contracts,  the  power  to  acquire 
territory,  etc. 

The  power  to  issue  notes  or  bills  of  credit  and 
make  them  a  legal  tender  in  payment  of  debts, 
was  a  well  known  expedient  of  governments  in 
time  of  emergency.  It  was  a  common  practice 
of  the  American  Colonies  before  the  Revolution. 

See  Craig  v.  Mo.,  4  Pet.,  410;  Brucoe  v. 
Bank,  11  Pet.,  267;  and  DarringUm  v.  Bank, 
18  How.,  12. 

The  Continental  Congress  also  issued  bills  of 
credit,  and  recommendra  that  the  States  should 
make  them  a  legal  tender,  which  some  of  them 
did. 

So  in  the  wars  of  the  French  Revolution,  the 
amgnaU  were  made  a  legal  tender  by  law. 

In  England,  during  the  long  wars  that  fol- 
lowed the  French  Revolution,  specie  payments 
were  suspended  by  the  Bank  of  England  by 
authority  of  law.and  so  remained  for  over  twenty 
years,  and  the  notes  of  that  bank  were  made  in 
effect  a  legal  tender,  and  speculating  in  coin 
was  forbidden  by  law. 

It  is  seen  that  long,  protracted  and  expensive 
wars  could  not  be  conducted  by  governments 
in  modern  times  on  cash  principles,  and  have 
often  required  the  issue  of  legal  tender  bills  of 
credit,  as  a  means  of  conducting  tham  success- 
fully. This  must  surely,  then,  be  considered 
an  appropriate  means  to  that  end. 

There  is  nothing  in  the  Constitution  to  con- 
flict with  the  power  claimed.  It  cannot  l>e 
said  that  the  aggregate  sentiment  of  the  f  ramers 
of  the  instrument  was  against  the  exercise  of 
the  power  when  necessary. 

In  practice,  the  construction  of  the  Constitu- 
tion has  been  settled  the  other  way.  Treasury 
notes,  which  are  nothing  but  bills  of  credit, 
have  been  issued  repeatedly  during  a  period  of 
of  fifty  years  without  objection,  the  first  issue 
having  been  approved  by  Mr.  Madison  himself. 

See  Acta  of  Feb.  25,  1818;  Mar.  4,  1814; 
Dec.  26,  1814,  Oct.  12,  1887;  Jan.  31,  1842; 
Aug.  81,  1842,  July  22,  1846;  Jan.  28,  1847; 
Dec.  22, 1857,  etc.,  etc. 
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It  has  been  decided  that  Treasury  notes  mij 
be  made  a  legal  tender  in  payment  of  debts  of 
the  United  States.  Thomdikey.  U.S.,  2  Mai., I. 

It  has  been  decided  that  Congress  may,  un- 
der the  power  to  borrow  money,  declare  U.  8. 
stocks  and  securities  exempt  from  taxatioo,  in 
order  to  add  to  their  value. 

People  V.  Commu»iontr»,  2  Black,  620  (67  D. 
S.,  XVII.,  451). 

There  is  no  reason  why,  for  the  same  object, 
the  Treasury  notes  may  not  be  made  l^al  len- 
ders. 

The  prohibition  in  the  Constitution  cleariy 
applies  to  the  States  alone. 

See  the  cases  of  77u  Bank  v.  Van  Dvek,mA 
Meyer  v.  Booteodt,  27  N.  Y.,  400;  ffintngtr 
V.  Bates,  18  la.,  174;  Lick  v.  Faulkner,  25C«I., 
404;  SchoUenberger  v.  Brinton.  3  Am.  Law  Rm. 
(N.  8.),  691 ;  tkhoenberger  v.  WatU.  1  Am.  Uw 
Reg.  (N.  S.),  553;  WarnHxM  v.  SehlietiHg,  1( 
la.,  243. 

Mr.  J.  A.  Wills,  for  defendant  in  error. 

Mr.  Chief  Jtatiee  C1um«  delivered  the  opin- 
ion of  the  court. 

In  this  case  a  claim  was  preferred  by  petition 
in  the  Probate  Court  of  the  City  of  E&n  Fran- 
cisco, upon  a  note  made  by  Broderick  to  the 
petitioner  at  New  York,  on  tlie  1st  of  July, 
1868. 

The  defense  set  up  by  the  executor  was  t 
tender  of  the  amount  due,in  United  Stalesnotes. 

To  this  it  was  answered  that  the  executor  bad 
collected  the  debts  due  to  the  estate  in  coin,  and 
was  bound  as  trustee  to  pay  the  coin  thus  col- 
lected, to  the  creditors;  and  further,  that  &e 
debt  was  contracted  prior  to  the  passage  of  the 
Legal  Tender  Act,  and  could,  therefore,  be  stt- 
isfled  only  in  coin,  according  to  the  terms  of 
the  contract. 

Judgment  was  rendered  in  favor  of  the  peti- 
tioner, and  the  judgment  was  affirmed  by  the 
Supreme  Coiul  of  the  State. 

It  is  not  necessary  now  to  examine  the  sevcrtl 
questions  presented  bv  the  record,  for  that  the 
principles  of  the  decision  just  rendered  reqaiie 
the  affirmation  of  the  judgment  of  tlte  Supreme 
Court,  and  that  it  it  aeeonUng^  (^firmed. 


THE  STATE  OF  TEXAS,  QmpU., 

V. 

GEORGE   W.  WHITE,    JOHN   CH1LB8. 

GEORGE  W.  STEWART,  ur  At. 
Order  that  defendant  pay  into  eourt  tAe  proeeedi 

of  property  in  mit,  reeeivei  by  himptnding  the 

$uit,  for  plaintif*  vte. 

Where  the  decree  of  this  court  required  a  defend- 
ant to  restore  certain  bonds  or  make  sood  tbetr 
proceeds,  and  payment  of  the  IxindR  tau  beeo  re- 
ceived by  him  pendioK  the  suit,  he  will  be  ordered 
to  pay  into  court  the  amount  so  received  by  Um. 
for  too  use  of  the  plaintiff. 

[No.  4.  Original.] 
Argued  Feb.  4,  1870.  Decided  Fib.  7.  1870. 

ON  MOTION. 
The  case  is  sufficiently  stated  by  the  conil 
See,  also,  the  report  of  the  decision  of  this 
case  on  the  merits,  ante,  227. 

Mr.  Geo.  W.  Paschal,  in  support  of  the 
motion. 
Mr.  James  Easkest  contra. 

7S  V.8. 
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Mr.  GhitfJvitiee  Cliaae  delivered  the  opin- 
fon  of  the  court: 

This  is  a  motion  in  behalf  of  the  complain- 
ant for  an  order  upon  the  defendant,  Stewart, 
to  pay  Ihe  amount  of  the  money  received  by 
him  pending  the  litigation,  into  court. 

The  decree  in  this  cause  heretofore  rendered, 
found  that  the  complainant  was  entitled  to  re 
cover  certain  bonds  and  coupons,  and  any  pro- 
ceeds thereof  which  had  come  into  the  possession 
or  control  of  the  defendant,  with  notice  of  the 
equity  of  the  complainant;  and  further  that  the 
defendant,  Stewart,  was  accountable  to  the 
complainant  to  make  restitution  of  four  of  said 
bonds,  numbered  4230,  4281,  4285  and  4286, 
with  the  coupons  attached,  or  make  good  the 
proceeds  thereof. 

The  decree  as  to  Stewart  was  rendered  pro 
coi>Te»»o,  and  a  motion  was  made  to  set  it  aside, 
and  for  a  new  hearing,  on  the  ground  that  the 
proceeds  of  the  lx>nds  were  paid  to  him  before 
serving  of  process:  but  on  consideration,  the 
court  being  satisfied  that  the  pavment  of  the 
bonds  was  received  by  him  pending  the  litiga- 
tion, and  though  before  service  of  process  on 
him,  with  notice  of  the  equity  of  the  complain- 
ant, denied  the  motion. 

Upon  the  principle  of  tliis  decision  the  com- 
plainant is  entitled  to  the  order  for  which  the 
motion  asks,  and  it  will  be  allowed. 

The  clerk  is  directed  to  ascertain  the  amount 
received  by  the  defendant,  Stewart,  which 
amount  the  defendant  is  required  to  pay  into 
court,  for  the  use  of  the  complainant,  within 
thirty  days  from  the  date  of  this  order,  Feb.  7, 
1870. 


THE  STATE  OF  TEXAS,  Complainant, 

v. 

GEORGE    W.    WHITE.    JOHN   CHILES 

KT  AL. 

DefentUmt  who  has  received  payment  of  bondi  in 
mtit,  pending  the  «u»t,  (ordered  to  Moa  eaiue 
wAjr  M  ihould  not  pay  the  amount  »o  reoeited 
to  M«  dork,  for  pburMff—praetiee  on  ttieh  mo- 
tion. 

Where  this  court  baa  decreed  that  defendant  re- 
•tore  certain  bonds  to  plalntlS,  or  make  good  their 
proceeds,  and  defendant  has  received  payment  of 

See  0  WAiiU  U.  S.  Book  i». 


the  bonds,  pendlngr  the  lltlKatlon,  a  rule  nUl  ordered 
to  Issue,  that  defendant  snow  cause  why  an  order 
should  not  be  made  requiring  him  to  pav  the 
amount  so  received  by  him,  to  Uie  clerk,  for  plaint- 
iff. 

Motions  for  such  rule  should  generally  be  accom- 
panied by  an  affidavit  verifying  the  facts  on  which 
they  are  grounded,  but  where  due  notice  has  been 
given  to  defendant,  and  be  has  appeared  and  admit- 
ted that  be  has  received  the  amount  and  stated  that 
he  Is  ready  to  answer  on  the  merits,  the  court  will 

grant  the  rule  ntei,  giving  leave  to  the  parties  to 
le  their  affidavits  on  the  hearing. 
[No.  4,  Original.] 
Argued  Nov.  11,  1870.   Decided  Nov.  11,  1870. 
N  MOTION 


0 


The  case  is  stated  by  the  court. 

See,  also,  the  report  of  the  decision  of  this 
case  on  the  merits,  ante,  227. 

Mr.  T.  J.  Oarant,  in  support  of  the  mo- 
tion. 

Mr.  A.  G.  Riddle,  contra. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

ResponsiTe  to  the  motion  submitted  by  T.  J. 
Durant  in  this  case:  Ordered,  that  a  rule  nut 
issue  to  George  W.  Paschal,  returnable  on  Fri- 
day next,  to  show  cause,  if  any,  why  the  rule 
prayed  in  the  motion  shall  not  be  granted — that 
he,  the  said  Paschal,  pay  to  the  clerk  of  this 
court  for  the  benefit  of  the  complainant,  the 
sum  of  $47,82S,  gold,  received  by  him  in  be- 
half  of  the  complainant  in  said  cause,  as  al- 
leged in  the  pending  motion.' 

Motions  for  such  a  rule  ought  regularly  to  be 
accompanied  by  an  affidavit  verifying  the  facts 
on  which  they  are  grounded,  and  when  not  so 
supported,  they  will  not  in  general  be  enter- 
tained by  the  court  for  affirmative  action,  but  the 
docket  entries  and  papers  in  the  case  show  that 
due  notice  was  given  to  the  respondent  before 
the  hearing;  and  inasmuch  as  the  respondent 
appeared  by  counsel  and  admitted  that  he  had 
received  the  amount  alleged  in  the  motion,  and 
expressed  through  his  counsel  his  readiness  to 
answer  the  motion  upon  the  merits,  the  court 
think  it  proper  to  grant  the  rule  nisi,  giving 
leave  to  the  parties  respectively  to  file,  at  the 
hearing  on  the  rule  now  ordered,  such  affida- 
vits, pertinent  to  the  issue  involved  in  the  rule, 
as  they  shall  be  advised  are  necessary  to  the 
present  inquiry. 
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THE  DECISIONS 


or  THK 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1869. 


MICHAEL  REESE.  Plff.  in  Err., 
e. 

UNITED  STATES. 

(See  8.  C„  «  WaU.,  18-22.) 

SureUei  in  recognizance,  how  far  hound — wlvit 
pottponenuTit  wtil  diicharge — arrest  of  bail  by 
principal. 

Wbere  a  condition  of  recogrnlzanoe  Is  that  defend- 
ant shall  appear  at  the  next  re^lar  term  and  at 
any  subsequent  term  of  the  court,  the  sureties 
therein  are  not  t>ound  for  Us  appearance  at  a  term, 
years  later. 

A  stipulation  to  postpone  the  trial  until  after  the 
final  disposition  of  other  cases,  was  Inconsistent 
with  the  condition  of  the  recognizances  and  dis- 
charged the  sureties. 

UabUlty  of  sureties  on  a  recomlzanoe  Is  limited 
to  toe  precise  terms  of  their  contract. 

Any  ohanite  in  the  contract  made  by  the  prin- 
cipals, without  the  assent  of  the  sureties,  dlscharires 
tbem ;  nor  does  It  matter  how  trivial  the  olianve,  or 
even  that  it  may  be  of  advanta^  to  the  sureties. 

The  power  of  arrest  by  bail,  of  their  principal, 
can  only  be  exercised  within  the  territory  of  the 
tlnited  States. 

Where  the  gOTernment  has  consented  that  a  de- 
fendant in  a  criminal  action  ml^ht  depart  out  of 
the  territory  of  the  United  States  to  a  foreign 
country,  beyond  the  reach  of  his  bcdl,  and  lemun 
abroad  for  an  Indefinite  period,  without  the  con- 
currence or  even  knowledge  of  the  sureties,  they 
sue  released. 

[No.  8.1 
Argued  Dee  8, 1869.       Decided  Jan.  H,  1870. 
TN  ERROR  to  the  Circuit  Court  of  the  United 
J.  States  for  the  District  of  California. 


This  action  was  brought  in  the  court  below 
by  the  defendant  in  error,  upon  a  recognizance 
for  the  appearance  of  a  certain  defendant  in  in- 
dictment. Judgment  having  been  given  by  that 
court  for  the  plaintiff,  the  defendant  sued  out 
thia  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  E.  Casserly,  for  plaintiff  in  error: 

Even  though  the  recognizance  was,  when 
taken,  a  valid  obligation,  yet  the  sureties  were 
discharged  by  matters  subsequently  arising  out 
of  the  written  stipulation  for  a  postponement  of 
the  criminal  actions  against  their  principal, 
Limantour,  for  a  long  and  uncertain  penod, 
made  without  their  knowledge  or  privity  in  any 
way,  between  him  and  the  United  States,  Au- 
gust 24,  1857,  and  then  entered  as  an  order  of 
court ;  and  by  the  circumstances  connected  with 
the  same. 

It  was  fully  understood  among  the  parties  to 
the  stipulation,  that  if  it  (the  stipulation)  should 
be  entered  into,  Limantour  and  his  witnesses 
would  return  to  Mexico,  and  would  remain 
there  until  the  several  cases  in  the  United  States 
District  Court  were  finally  disposed  of;  and  in 
case  the  criminal  actions  against  him  were  to 
be  brought  on  for  trial,  that  Limantour  should 
afterwards  have  time  enough  allowed  him  to 
notify  and  get  his  witnesses,  and  return  with 
them  to  San  Francisco. 

The  sureties  knew  nothing  of  the  stipulation 
and  had  nothing  whatever  to  do  with  it.    The 


Note.— WTwn  and  vihert  bail  in  criminal  cases 
may  arrest  vrindpoH- 

The  law  supposes  the  principal  to  be  in  the  cus- 
tody of  bis  ball,  and  the  bail  or  bis  authorized 
■gent  may  take  bim  when  and  where  he  chooses 
and  detain  or  surrender  him  Into  the  custodyof  the 
ataerUr.  Nicolls  r.  Infersoll,  7  Johns.,  146  :  Parker 
v.  Bldwell.  8  Conn.,  85:  Meddowscroft  v.  Sutton,  1 
Bos.  *  P.,  61:  State  v.  Mahon.  3  Harr.,  668:  Harp  v. 
OsROOd.  2  BUI,  216 ;  Hawk,  P.  C.  B.,  2,  ch.  15,  sec. 
Z. 

If  ball.  In  arresting  principal,  use  unnecessary 
ciolenoe,  they  are  liable  for  false  imprisonment. 
Pease  v.  Burt,  8  Day.,  486. 

The  ball  has  a  right,  at  his  own  discretion,  to  ar- 
rest his  principal  and  to  dellvpr  him  to  the  custody 
of  tbe  magistrate  before  whom  the  bail  was  entered. 
State  V.  Lazarre,  12  La.  Ann.,  166 :  State  v.  LeCerf , 
1  Bailey,  470;  Ck)m.v.  Bronson,  14  B.  Mon.,  361;  Mll- 
nim,  tix parte.  84  IT.  8.  (9  Pet.),  704. 

Where  private  individual  arrests  one  under  ball 
!or  crime  without  any  deputation  or  authority  In 
wrttlDgr,  the  arrest  is  Illegal  and  does  not  discbarge 
the  recognizance.   People  v.  Hoote,  2  Doug.,  1. 

SeeBWAUU 


Ball  may  take  their  principal  In  another  State ; 
may  break  open  outer  door  of  the  bouse  to  take 
him ;  so,  also,  may  person  deputed  by  the  Imil. 
NlohoUs  v.  Ingersoll,  7  Johns.,  146 :  Petersdorf  on 
Ball,  514 :  Com.  v.  Brlckett,  8  Pick.,  138 :  Bean  v. 
Parker.  17  Mass.,  691,  eW;  Johnson  v.  Tompkins, 
Bald.,  678 :  U.  8.  v.  Bishop,  3  Teatoa.,  87 ;  Brome  v. 
Hurst,  4  Yeates,  123 :  Read  v.  Case,  4  Conn.,  166  ;  S, 
C,  10  Am.  Dec,  110;  Sheers  v.  Brooks,  2  H.  Bl.,  120; 
Ex  parte  Gibbons,  1  Atk.,  238. 

Ball  may  take  principal  on  Sunday  or  in  night. 
Com.  V.  Brlckett,  8  Pick.,  140;  Jacob  v.  Dallo,  6 
Hod.,  230. 

The  court  has  not  the  power  to  compel  a  contin- 
uance of  the  responsibility  against  the  express  dis- 
sent of  the  bail.    People  v.  Clary,  17  Wend.,  878. 

If  the  defendant  Is  indicted  and  arrested  upon  a 
warrant  before  a  default  of  appearance,  it  is  equiv- 
alent to  a  surrender,  and  ball  ore  discharged.  Peo- 
ple v.  Stoger,  10  Wend.,  431. 

Surrender  of  principal  after  forfeit  of  recogni- 
zance does  not  discbarge  surety,  though  court  may 
receive  a  surrender  and  remit  penalty  in  whole  or 
in  part.   Com.  v.  Johnson,  8  Cush.,  454. 
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entire  transaction  was  between  tlie  parties  to 
the  criminal  actions,  the  United  States  and  Li- 
man  tour. 

When  Limantour  was  in  court,  in  August, 
1857,  readr  and  pressing  for  trial,  he  had  ful- 
filled his  obligation  on  the  recognizance,  both  to 
the  government  and  to  his  sureties.  Had  the 
trial  gone  on,  the  liability  of  his  sureties  would 
doubtless  have  ended  there. 

As  matter  of  law,  the  sureties  were  dis- 
charged by  the  transaction  for  the  postponement 
to  which  they  were  no  parties,  ana  from  which, 
as  a  natural  sequence,  the  other  results  followed. 

Bmy.BemngUm,  2  Ves.,  Jr.,  540;  3  Lead. 
Cas.  £a.,  817;  £ng.  Note,  819;  Am.  Notes, 
869,  and  cases  cited;  Theob.  Prln.  &  Bur.,  sec. 
152;  as  to  bail.  Id.,  220,  and  numerous  cases 
cited;  Burge,  Surety,  208,  and  cases  cited. 

It  is  not  material  whether  inquiry  results  or 
not,  and  although  the  surety  be  benefited,  he 
has  a  right  to  stand  upon  his  contract. 

Burge,  SuretT,  208,  and  cases  in  n.  e;  Beet 
V.  Berringion,  8L.  Cas.  Eq.,  817;  Am.  Notes, 
560,  and  cases  cited;  Beet  t.  Berringten,  2  Yes., 
Jr.,  548,  cited  and  approved  in  Bathbone  «. 
Warren,  10  Johns.,  695. 

A  fortiori,  it  is  not  necessary  to  show  that 
the  surety  was  damaged.  It  is  enough  if  he 
might  have  been. 

Bowmakar  v.  Moore,  7  Price,  281 ;  and  see 
Theob.  Prin.  &  8ur.,  sec.  156. 

Indeed,  the  rule  is  on  principle,  that  the  sure- 
ty is  discharged  whenever  the  new  agreement 
is  made  and  before  an  actual  result. 

3  Lead  Cas.  Eq.,  Am.  Notes,  550,  and  cases 
«ited;  BovrmakerY.  Moore,  7  Price,  288:  Burge, 
Surety,  iOH,  and  cases  in  n.  a. 

During  that  interval  the  plaintifT,  b^  the  stip- 
ulation, was  disabled  from  retaking  Limantour, 
and  the  rule  appears  to  be  that  as  the  right  of 
the  bail  is  merely  derivative  they  cannot  retake 
whenever  the  plaintiff  cannot.  This  is  decided 
or  assumed  in  the  English  cases.  Theob.  Prin. 
■&  Sur.,  sec.  220,  and  the  cases  cited. 

Had  the  stipulation  done  nothing  more  than 
that  it  induced  the  principal  to  leave  the  State, 
the  bail  would  have  been  exonerated. 

Bathbtme  v.  Warren,  10  Johns.,  696,  and  see 
Ohatuellor'e  opinion,  689;  NOh  v.  Clark,  8 
Wend.,  24;  8.  C,  on  error,  6  Wend..  2a6Bov>- 
makery.  Moore,  7  Price,  228;  S.  C,  8  Price, 
214;  King  v.  Baldmn,  17  Johns..  391,  and  see 
authorities  cited  ttwra,  sac  6,  p.  41. 

Mestr*.  E.  K.  Hoar,  Atty-Oen.,  and  W. 
A.  FMd,  Attt.  Attj/Qen.,  for  defendant  in 
error: 

The  postponement  of  the  trial  until  this  ap- 
peal was  disposed  of,  was  a  very  proper  exer- 
cise of  the  power  of  the  court,  provided  the  ac- 
cused waived  his  right  to  a  speedy  trial  and  as- 
sented to  the  postponement.  In  this  act  we  do 
not  perceive  any  ground  upon  which  the  bail  can 
claim  exemption  from  liability  on  their  recog- 
nizance. They  were  not  bound  to  continue  as 
sureties  any  longer  from  this  circumstance  than 
without  it.  They  could  have  surrendered  the 
defendant  at  any  time  afterwards  and  been  ex- 
onerated. In  the  theory  of  the  law,  he  was  in 
their  custody  as  jailers  of  his  own  choosing, 
subject  to  be  surrendered  at  any  moment.  If 
they  failed  to  exercise  their  power  over  him, 
they  must  bear  the  responsibility  attached  to 
the  position  they  voluntarily  assumed 
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Mr.  JxuUee  Field  delivered  tlie  opinion  of 
the  court: 

In  December,  1856,  Jose  T.  Limantour  was 
indicted  at  San  Francisco  by  the  Grand  Jury 
of  the  Circuit  Court  of  the  United  States,  for 
uttering  and  publishing  as  true — to  the  Board 
of  Land  Commissioners  created  under  the  Act 
of  March  8,  1851,  to  ascertain  and  settle  pri- 
vate land  claims  in  the  State  of  California — 
a  false  writing,  purporting  to  be  a  grant  of 
certain  described  lanos  in  California  from  the 
Mexican  Oovemor,  with  intent  to  defraud  the 
United  States,  knowing  the  same  to  be  false. 
To  this  indictment  Limantour  appeared  and 

E leaded  not  guilty.  He  was  then  admitted  to 
ail  on  motion  of  his  counsel,  the  amount  be- 
ing fixed,  by  order  of  the  court,  at  $90,000. 

Soon  after  the  issue  was  thus  joined,  a  mo- 
tion was  made  on  the  part  of  the  United  States, 
to  set  the  case  for  trial  early  in  January,  1857. 
This  motion  was  resisted,  and  at  the  same  time 
application  was  made  on  the  part  of  Liman- 
tour for  a  continuance  of  the  cause,  and  in 
support  of  the  application  his  affidavit  was 
read,  in  which  he  asserted  the  genuineness  of 
the  grant  alleged  by  the  United  States  to  have 
been  forged,  and  that  it  was  made  at  the  time 
and  bv  the  officers  as  averred  by  him.  For 
alleged  perjury  in  making  this  affidavit,  the 
grand  jury  soon  afterwards  found  a  second  in- 
dictment against  him.  To  this  indictment  he 
also  appeared  and  pleaded  not  guilty,  and  upon 
the  motion  of  his  counsel  was  Mimitted  to  bail, 
its  amount  being  fixed  at  $5,000. 

By  order  of  the  court,  the  recognizance  of 
bail  was  taken  in  one  instrument,  the  obliga- 
tion of  the  sureties  being  the  amount  required 
in  both  cases.  The  defendant,  Michael  Reese, 
and  one  Manuel  Castro,  became  the  soretieB 
of  Limantour,  binding  themselves  Jdntly  and 
severally  in  the  sum  designated.  It  is  up- 
on this  recognizance  that  the  present  action  was 
brought.  It  recites  the  finaing  and  present- 
ment of  the  two  indictments,  the  oommiiment 
of  Limantour  thereon,  and  the  order  of  the 
court  for  his  discharge  on  furnishing  the  re- 
quired bail,  and  with  condition  that  Liman- 
tour shall  personally  appear  at  the  next  regular 
term  of  the  circuit  court  to  be  held  in  the  City 
of  San  Francisco,  and  at  any  subsequent  term 
to  be  thereafter  held  in  that  city,  to  answer 
all  such  matters  and  thin^  as  shall  be  objected 
against  him,  and  to  abide  the  order  of  the 
court,  and  not  to  part  therefrom  without  leave 
first  obtained.  This  recognizance  is  dated  the 
5th  of  February,  1867. 

At  the  subsequent  term  of  the  circuit  court, 
in  August  of  that  year.Limantour  appeared  and 
was  rrady  and  pressing  for  trial  in  both  cases, 
with  witnesses  brought  in  attendance  from  the 
City  of  Mexico.  The  District  Attorney  there- 
upon moved  for  a  postponement  of  the  trials. 
At  this  time  two  cases  of  Limantour,  for  land 
claimed  under  alleged  Mexican  grants,  were 
pending  in  the  District  Court  of  the  United 
States,  on  appeal  from  decrees  of  the  Land 
Commissioners,  by  whom  the  claims  had  been 
conflrmed.  One  of  the  cases  was  for  a  claim 
under  the  alleged  forged  grant.  The  wilnessea 
in  attendance  were  persons  who  were  brought 
from  Mexico  to  testify  in  the  land  cases,  and 
they  were  obliged  to  return  without  delay.  It 
was,  therefore,  stipulated  between  the  District 
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Attorney  Mid  the  counsel  of  Linuutour  on  the 
one  side,  that  the  postponement  desired  by  the 
government  should  l>e  assented  to;  and  on  the 
other  side,  that  neither  of  the  criminal  actions 
should  be  brought  to  trial  until  after  final  de- 
crees had  been  rendered  in  the  two  land  cases 
by  the  district  court ;  and  if  both  or  either  of 
the  decrees  were  in  favor  of  the  claimant,  the 
criminal  actions  should  be  dismissed  by  the 
United  States,  but  If  the  decrees  were  adverse 
to  the  claimant,  reasonable  time  should  be 
given  him  to  prepare  for  the  trial  of  the  crimi- 
nal actions  and  to  procure  the  attendance  of 
such  of  bis  witnesses  as  resided  without  the 
State  of  California.  The  stipulation  was  en- 
tered upon  the  minutes  of  the  court,  and  the 
postponement  desired  was  granted  by  order  of 
the  court,  in  accordance  with  its  terms. 

It  was  proved  at  the  trial  without  objection, 
that  it  was  fully  understood  by  all  parties  at 
the  time, that  if  the  stipulation  should  be  made, 
Limantour  and  bis  witnesses  would  return  to 
Mexico  and  remain  there  until  the  civil  cases 
in  the  Dnited  States  District  Court  were  finally 
-disposed  of,  and  that  Limantour  should  after- 
wards have  time  enough  allowed  him  to  notify 
and  get  his  witnesses  and  return  with  them  to 
Sao  Francisco. 

The  result  was  that  the  witnesses  of  Liman- 
tour returned  at  once  to  Mexico,  and  after  two 
or  three  months'  delay,  Limantour  followed 
them  and  never  retumra  to  California. 

The  sureties  on  the  recognizance  bad  noth- 
ing to  do  with  the  stipulation  in  any  way,  and 
hM  no  knowledge  of  it. 

In  November,  1858,  the  district  court,  by  its 
decree,  rejected  the  claims  of  Limantour  in 
both  of  the  land  cases,  and  soon  after  the  Dis- 
trict Attorney  moved  that  the  criminal  actions 
be  set  for  trial.  After  repeated  adjournments, 
the  motion  was  finally  argued  ana  decided  in 
March,  1869,  and  on  the  26th  of  that  month, 
the  caaer  were  set  for  trial  on  the  25th  day  of 
April  following.  On  this  latter  day  the  two 
actions  were  c^led,  and  Limantour  was  called 
in  both,  but  he  did  not  appear  in  either  of 
them,  and  thereupon  an  order  was  entered, 
forfeiting  the  recognizance  of  bail. 

As  a  defense  to  the  action  the  defendant  re- 
lied in  the  circuit  court  upon  several  grounds, 
the  principal  of  which  were  these: 

First.  That  the  acts  charged  in  the  two  in- 
dictments did  not,  at  the  time  of  their  alleged 
commission,  constitute  any  offense  under  the 
laws  of  the  United  States;  and,  as  a  conse- 
quence, that  the  indictments  and  all  proceed- 
ings thereunder,  including  the  requiring  of 
bail  for  the  appearance  of  the  party  indicted, 
■were  void. 

Second.  That  if  the  indictments  and  pro- 
ceedings thereunder  were  not  void,  the  stipu- 
lation of  August,  1857,  for  a  postponement  of 
the  trials,  reteased  the  sureties  from  liability  on 
their  recotmizance;  and, 

Third.  That  the  recognizance  was  void  in 
embracing  the  amount  required  as  bail  upon 
both  indictments. 

The  third  ground  here  stated  is  not  pressed 
in  this  court.  The  other  two  grounds  are  sub- 
■tantially  the  same  which  are  urged  here,  dif- 
fering onlv  in  their  form  of  statement.  Upon 
the  first  of  these  we  express  no  opinion.  Upon 
the  second  we  are  of  opinion  that  the  circuit 
See  9  Wall. 


court  erred,  and  for  reasons  which  may  be 
briefly  stated. 

The  condition  of  the  recognizance  provided 
for  the  personal  appearance  of  Limantour  at 
the  next  regular  term  of  the  Circuit  Court  in 
San  Francisco,  and  also  at  any  subs^uent 
term  to  be  thereafter  held  in  that  city.  It  has 
been  suggested  that  the  provision  for  the  ap- 
pearance of  the  party  at  any  term  subsequent 
to  that  succeeding  his  arrest  is  unusual  and  in- 
vahd;  but  we  do  not  pass  upon  the  suggestion, 
and  for  the  purposes  of  this  case  we  shall  treat 
the  recognizance  as  unobjectionable  in  form. 
At  the  next  regular  term  after  its  execution 
the  party  personallv  appeared  with  his  wit- 
nesses and  pressed  the  trial  of  the  indictments. 
The  first  portion  of  the  condition  of  the  recog- 
nizance was  thus  complied  with.  The  pro- 
vision for  his  appearance  at  any  subsequent 
term  had  reference  to  such  subsequent  term  as 
might  follow  in  regular  succession  in  the  course 
of  business  of  the  court.  It  was  inserted  to  ob- 
viate the  necessity  of  renewing  the  bail  every 
time  the  cases  were,  from  any  cause,  continued 
from  one  term  to  another.  It  was  not  intended 
to  apply  to  any  distant  future  term  to  which 
either  party  might  be  disposed  to  postpone  the 
trials  without  reference  to  any  intervening 
term.  The  principal  and  sureties  by  their  rec- 
ognizance covenanted  with  the  United  States 
that  the  principal  should  appear  before  the 
court  and  answer  all  such  matters  as  might  be 
objected  against  him  at  the  next  term,  and  from 
term  to  term  until  the  cases  were  disposed  of; 
not  that  he  should  appear  at  the  next  term,  and 
then  at  a  term  years  later,  depending  for  its 
designation  upon  the  happening  of  a  contin- 
gent event. 

The  stipulation  in  this  case  was  for  a  post- 
ponement of  the  trial  of  tine  criminal  actions 
for  a  period  of  uncertain  duration ;  until  final 
decrees  should  be  rendered  by  the  District 
Court  of  the  United  States  in  certain  cases 
pending  on  appeal  from  the  Board  of  Com- 
missioners created  under  the  Act  of  March  8, 
1851,  to  ascertain  and  settle  private  land  claims 
in  the  State  of  California.  Cases  on  appeal 
from  that  Board  were  not  heard  upon  the  record 
transmitted  to  the  court,  and  therefore  were 
not  subject  to  be  disposed  of  whenever  they 
could  be  argued.  They  were  tried  anew  upon 
the  testimony  and  proceedings  had  before  the 
board,  and  such  further  testimony  as  might  be 
produced  by  the  parties  in  the  district  court. 
U.  8.  V.  RiMiie,  17  How.,  588  [58  U.  8.,  XV., 
288];  Orittir  v.  MeDotpeU,  6  Wall.,  875  [78  U. 
B.,  XVIII.,  866].  The  proceedings  in  the  court 
advanced  slowly  when  new  testimony  was  pro- 
duced, as  it  was  required  to  be  taken  in  writing 
and  by  question  and  answer.  Independent  of 
this  circumstance  it  was  diflicult  to  anticipate 
the  period  which  any  case,  meeting  with  oppo- 
sition and  seriously  contested,  would  occupy. 
The  difficulty  of  determining  in  advance  the 
duration  of  ntigated  proceedings,  which  exists 
in  idl  cases,  was  increased  with  respect  to  Mexi- 
can land  cases,  appealed  from  the  board  to  the 
District  Court  of  the  United  States,  by  a 
variety  of  causes;  among  others,  from  the 
manner  in  which  the  testimony  was  taken,  as 
already  stated;  the  necessity  of  looking  into 
tlie  archives  of  the  former  department  of  Cal- 
ifornia, and  sometimes  of  the  Supreme  Gk>v- 
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ernment  at  the  City  of  Mexico;  of  examining 
Mexican  witnesses,  ignorant  of  our  language, 
and  of  interpreting  Mexican  and  Spanish 
usages,  ordinances  and  laws.  In  the  cases  of 
the  City  of  San  Francisco  and  of  the  City  of 
Sonoma,  8  Wall.,  684  [70  U.  S.,  XVIII.,  115], 
the  appeals  were  pending  in  the  district  court 
for  over  eight  years.  These  cases  of  Limantour 
involved  lands,  in  the  City  of  Sao  Francisco 
and  adjoining  it,  covered  with  buildings  and 
expensive  and  permanent  improvements, 
which  were  of  the  value  of  many  millions. 
His  claims  were,  for  this  reason,  as  well  as  their 
supposed  fraudulent  character,  vigorously  con- 
tested, not  only  by  the  United  States,  but  by 
citizens  of  San  Francisco,  acting  ia  concert 
with  the  district  attorney.  A  final  disposition 
of  them  until  after  the  lapse  of  many  months, 
and  perhaps  of  several  years,  could  not,  there- 
fore, have  been  reasonably  anticipated. 

The  stipulation  to  postpone  the  trials  until 
after  such  final  disposition,  was  inconsistent 
with  the  condition  of  the  recognizance. ,  It  re- 
leased Limantour  from  the  oDligatioa  of  ap- 
pearing at  any  subsequent  term  following  the 
then  next  term  in  regular  succession.  It  sub- 
stituted for  it  an  agreement  that  he  need  not 
appear  at  any  such  subsequent  term,  but  only 
at  such  term  as  might  be  held  after  the  hap- 
pening of  an  uncertain  and  contingent  event. 
The  stipulation,  in  other  words,  superseded  the 
condition  of  the  recognizance. 

This  will  readily  appear  if  we  consider  the 
condition,  which,  subsequent  to  that  stipula- 
tion, must  have  been  exacted  in  a  new  recog 
nizance,  if  the  sureties  on  the  present  recogni- 
zance had  surrendered  their  principal.  It 
could  not  have  been  for  the  appearance  of  the 
defendant  at  the  next  regular  term  thereafter, 
or  any  succeeding  term,  for  such  a  condition 
would  have  been  inconsistent  with  the  stipu- 
lation. It  could  only  have  been  for  his  ap- 
pearance at  such  term  as  might  be  designated 
by  the  district  attorney  or  the  circuit  court, 
after  the  final  decrees  were  rendered  by  the 
district  court  in  certain  land  cases  pending 
therein  on  appeal  from  the  Board  of  Land  Com- 
missioners; provided  always,  that  such  decrees 
were  against  the  claimant;  and  provided 
further,  that  the  term  designated  allowed  rea- 
sonable time  to  the  defendant  to  prepare  for 
trial,  and  to  procure  the  attendance  of  witnesses 
residing  out  of  the  State,  It  requires  no  argu- 
ment to  show  that  a  condition  like  this  would 
be  a  very  different  one  from  that  embodied  in 
the  existing  recognizance. 

If,  now,  we  apply  the  ordinary  and  settled 
doctrine,  which  controls  the  liabilities  of  sure- 
ties, it  must  follow  that  the  sureties  on  the  re- 
cognizance in  suit  are  discharged.  The  stipu 
lation,  made  without  their  consent  or  knowl- 
edge, between  the  principal  and  the  Govern- 
ment, has  changed  the  character  of  his  obliga- 
tion; it  has  released  him  from  the  obligation 
with  which  they  covenanted  be  should  comply, 
and  substituted  another  in  its  place. 

It  is  true,  the  rights  and  liabilities  of  sureties 
on  a  recognizance  are  in  many  respects  differ- 
ent from  those  of  sureties  on  ordinary  bonds  or 
commercial  contracts.  The  former  can  at  any 
time  dii^charge  themselves  from  liability  by  sur- 
rendering their  principal,  and  they  are  dis- 
&44 


charged  by  his  death.  The  latter  can  only  b» 
released  by  payment  of  the  debt  or  performaooe 
of  the  act  stipulated.  But  in  respect  to  the 
limitations  of  their  liability  to  the  precise  ieniK 
of  their  contract,  and  the  effect  upon  such 
liability  of  any  change  in  those  terms  without 
their  consent,  their  positions  are  similar.  And 
the  law  upon  these  matters  is  perfectly  well 
settled.  Any  change  in  the  contract,  on  which 
they  are  sureties,  made  by  the  principal  parties 
to  it  without  their  assent,  discharges  them,  and 
for  obvious  reasons.  When  the  change  is  made 
they  are  not  bound  by  the  contract  in  its  origi- 
nal form,  for  that  has  ceased  to  exist  They 
are  not  bound  by  the  contract  in  its  altered 
form,  for  to  that  they  have  never  assented. 
Kor  does  it  matter  how  trivial  the  change,  or 
even  that  it  may  be  of  advantage  to  the  sure- 
ties. They  have  a  right  to  stand  upon  the  very 
terms  of  their  undertaking. 

There  is  also  another  view  of  the  stipulation 
which  leads  to  the  same  result.  By  the  re- 
cognizance the  principal  is,  in  the  theory  of 
the  law,  committed  to  the  custody  of  the  sure- 
ties as  to  jailere  of  his  own  choosing,  not  that 
he  is,  in  point  of  fact,  in  this  country  at  least, 
subjectea  or  can  be  subjected  by  them  to  con- 
stant imprisonment;  but  he  is  so  far  placed  in 
their  power  that  they  may  at  any  time  arrest 
him  upon  the  recognizance  and  surrender  him 
to  the  court  and,  to  the  extent  necessar;  to 
accomplish  this.may  restrain  him  of  his  liberty. 
This  power  of  arrest  can  only  tie  exercised 
within  the  territory  of  the  United  States;  and 
there  is  an  implied  covenant  on  the  part  of  the 
principal  with  his  sureties,  when  he  is  admitted 
to  bail,  that  he  will  not  depart  out  of  this  ler- 
ritorv  without  their  assent.  There  is  also  an 
implied  covenant  on  the  part  of  the  Oovem- 
ment,  when  the  recognizance  of  bail  is  ac- 
cepted, that  it  will  not  in  any  way  interfere 
with  this  covenant  between  them,  or  impair  ita 
obligation,  or  take  any  proceedings  with  the 
principal  which  will  increase  the  risks  of  the 
sureties  or  affect  their  remedy  against  him. 

The  stipulation  in  this  case  was  made  with 
the  distinct  understanding  of  the  parties,  that 
upon  its  execution  Limantour  and  his  witnesses 
would  return  to  Mexico,  and  would  remain 
there  until  the  civil  cases  in  the  district  court 
were  finally  disposed  of,  and  that  he  should  aft- 
erwards have  time  allowed  him  to  obtain  his 
witnesses  and  return  to  this  country  with  them. 
The  Government  thus  consented  that  Liman- 
tour might  depart  out  of  the  territory  of  the 
United  States  to  a  foreign  country,  where  it 
would  be  impossible  for  the  bail  to  exercise 
their  right  to  arrest  and  surrender  him;  and 
further,  it  consented  that  he  might  remain 
abroad  for  a  period  of  indefinite  duration. 
This  was  all  done  without  the  concurrence  or 
even  knowledge  of  the  sureties,  whose  risks 
were  thus  greatly  increased. 

It  would  be  against  all  principle  and  all  jus- 
tice to  allow  the  Government  to  recover  against 
the  sureties  for  not  producing  their  principal, 
when  it  had  itself  consentra  to  his  placing 
himself  beyond  their  reach  and  control.  Bath- 
bona  v.  Warren,  10  Johns..  5(57.  589;  JViNov. 
CUwk.  8  Wend.,  24,  27;  S.  C,  on  error,  8 
Wend.,  236,  245;  Bt/iemakerv.  Mbort,  7  Price, 
228,  231.  234;  8.  C.  3  Price,  214. 
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ThtjudgmerU  of  the  Gireuil  Court  mutt  be  re- 
terted,  and  the  eauM  remanded  for  a  neie  trial, 
andit  u»oordered. 

Cited— 1  Sawy.,  038;  36  Wto.,  688. 


RICHARD  H.  McOOON,  Plff.  in  Err., 

«. 

SAMUEL  H.  SCALES. 

(See  &  C,  0  Wall.,  23-82.) 

U.  S.  land  not  taxable— Witeonun  Statute  of 
Utet — pamee  tru»t»— judgment  not  eoUaterally 
guetOonei—when  appearance  admitt  juriedie- 
tian— judicial  tale  not  intaUdated  by  reterial 
of  judgment— ttate  deeieion. 

Land  owned  by  the  United  States  Is  not  subject 
to  Mate  taxation.  _  ._      ^ 

In  WIsootuIn,  by  tbe  Statute  of  Uses  and  Trusts, 
passive  trusts  are  abolished. 

The  deed  or  Instrument  by  which  a  passive  trust 
is  created,  or  attempted  to  be,  takes  effect  as  a  con- 
veyance direotly  to  the  cestui  que  trust.  In  whom 
the  legal  title  vesU.  and  the  trustee  acquires  no 
estate  or  interest  whatever. 

Land  held  under  a  passive  trust  is  liable  to  be 
subjected  to  Judicial  sale  for  tbe  debts  of  the  cestui 
Que  truiC. 

If  a  court  bad  Jurisdiction  to  render  the  Judg- 
ment which  it  did,  no  error  in  its  proceedings  will 
render  the  Judgment  void ;  nor  can  such  errors 
be  considered,  when  the  Judgment  is  brought  col- 
laterally into  question. 

Where  parties  appeared  and  contested  a  suit,  they 
cannot  deny  a  Jurisdiction  to  which  they  volun- 
tarily submitted. 

A  State  can  pass  laws  to  subject  the  lands  of  a 
corporation,  whose  charter  has  expired,  to  the 
debts  which  it  owes  to  the  citizens. 

Where  a  sale  was  made  under  a  Judgment  while 
It  was  in  force,  to  one  who  was  no  party  to  tbe  suit, 
tbe  reversal  of  the  Judgment  cannot  affect  the 
purchaser.  ^ 

State  decision  as  to  amendment  of  an  execution 
Issued  under  its  laws,  controls  this  court. 

[No.  92.] 

Argued  Not.  SO,  1869.    Decided  Jan.  94,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

An  action  of  ejectment  was  brought  in  the 
court  below,  by  the  plaintiff  in  error,  which 
resulted  in  judgment  for  the  defendant.  The 
plaintiff  thereupon  sued  out  this  writ' of  error. 

The  cai«  is  further  stated  by  the  court: 

Utun.  William  P.  Lynde,  if.  M.  Cothren. 
Henry  8.  Itagoon  and  4.  M.  CarUsIe,  for 
plaintiff  io  error: 

By  virtue  of  Hezekiab  H.  Gear's  trust  deed 
toJames  Campbell,  dated  Nov.  2,  1842,  grantee, 
Campbell,  be<»me  clothed  with  the  whole  estate 
in  law  and  equity,  subject  only  to  the  execution 
of  the  trust. 

The  sales  under  Corwith's  execution  were 
▼(rid,  being  without  seal;  and  tbe  purchaser 
hid  a  perfect  remedy  against  Corwith,  the  ex- 
wation  creditor,  for  tbe  purchase  money  and 
iaterat. 

Von.— rate  and  trawfer  by  deed  or  devise  gov- 
— <  hy  lex  loci  rel  sitic,  see  note  to  Clarlc  v.  Gra- 
,  n  U.  8.  (8  Wheat.),'  S77  ;  nnte  to  Elmeodorf  v. 
IT,  a  C.  S.  no  Wheat.),  152;  note  to  Darby  v. 
r.  S  t7.  S.  (10  Wheat.),  486,  and  note  to  JucKson 
▼•GI«W,I5  C.  a.  (12  Wheat.).  153. 

Mi  tf  land  for  taxet—gtrict  compliance  vrith  tiat- 
S*  nteeuary.  fen  note  to  Williams  v.  Peyton,  IT 
K^&M  Wheat.),  77. 
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"All  writs,  •  «  ♦  shall  be  sealed  with 
the  seal  of  the  court  from  which  the  same  njay 
issue. " 

Wis.  R.  S.,  1849,  p.  493:  see  liui.  Go.  v.  Bol- 
lock, 6  Wall..  056  i73  U.  S.,  XVIII,  948). 

The  sheriff's  deed  to  defendant.  Scales,  being 
executed  more  than  two  years  after  issue  joined, 
made  it  incumbent  on  defendant  to  give  notice 
before  trial  by  proper  plea  or  answer,  that  he 
would  read  the  same  in  evidence. 

The  defendant  and  bis  alleged  assignor,  ■ 
Earnest,  being  purchasers  with  notice,  also  be- 
ing indemnified,  by  statute  and  by  Corwith, 
from  all  loss,  are  entitled  to  no  protection  and 
could  acquire  no  title,  upon  the  judgment  sub- 
sequently reversed. 

The  sheriff's  deed  to  defendant.  Scales,  based 
upon  a  judgment  that  had  been  reversed  twelve 
years  before,  was  absolutely  void.  The  Cor- 
with judgment  was  rendered  Oct.  20, 1854,  and 
reversed  Nov.  17,  ISe.*).  The  sheriff's  deed  to 
Scales  was  not  executed  until  Mar.    17,  1868. 

All  judgments  in  Wisconsin  cease  to  be  a 
lien  in  ten  years  from  docketing. 

There  was  no  legal  evidence  of  any  assign 
ment  by  Earnest  to  Scales,  of  the  certificate 
of  sheriff's  sale.  There  was  no  such  corpora- 
tion as  the  "Slate  Bank  of  Illinois,"  and  the 
court  never  acquired  jurisdiction  of  the  Cor- 
poration named  the  "  President,  Directors  and 
Company  of  the  State  Bank  of  Illinois,"  said 
Corporation  having  expired  before  Corwith's 
suit  was  begun.  The  two  Acts  of  the  Wis- 
consin Legislature,  July  12,  1853,  and  March 
28,  1864,  in  so  far  as  they  seek  by  legislation 
to  devest  granted  estates,  and  impair  the  obli- 
gation of  contracts,  are  unconstitutional. 

Martin  v.  Water  Power  Co.,  37  How.  Pr., 
161;  Cfreen  v.  Biddle,  8  Wheat.,  1;  Broneon  v. 
Kingie,  1  How..  311. 

Mr.  Matt  H.  Carpenter,  for  defendant 
in  error: 

Hezekiab  H.  Gear  had  no  title  to  the  land  in 
question,  when  he  made  his  quitclaim  deed 
therefor  to  the  plaintiff  in  error,  because  tbe 
moment  he  acquired  the  fee  from  the  United 
States  by  the  patent  dated  Sep.  1,  1852,  that 
title  either  vested  in  James  Campbell,  under 
the  covenants  in  the  trust  deed  made  bv  Gear, 
Nov.  19,  1842,  or  in  the  State  Bank  of  Illinois, 
in  virtue  of  the  Statutes  of  Wisconsin  upon  the 
subject  of  uses  and  trusts  above  recited;  or 
that  fee  vested  in  the  bank  under  Gear's  cove- 
nants in  his  prior  mortgage  to  the  Bank. 

If  the  fee  vested  in  Campbell  under  the 
covenants  in  Gear's  trust  deed  to  him,  then  he 
took  and  held  that  fee  for  the  uses  and  upon 
the  trusts  and  conditions  contained  in  the  deed, 
by  which  he  had  any  right  or  title  as  trustee. 
"The  great  and  important  one  was,  that  he  should 
sell  and  convey  the  lands  therein  described,  for 
such  sums  as  the  bank  should  direct.  Without 
such  direction,  he  had  no  power  whatever  to 
sell  or  convey. 

The  execution  sale  made  in  July,  1855,  and 
the  sheriff's  deed  thereon,  passed  all  the  inter- 
eat  and  title  of  the  Bank  to  the  land  in  question 
to  the  defendant  in  error;  whether  legal  or 
equitable,  and  whether  acquired  b^  estoppel  or 
rebutter,  under  Gear's  covenants  in  his  mort- 
gage to  the  l»nk,  or  in  his  deed  of  trust  to 
Campbell,  is  immaterial.  And  this  as  well  by 
the  Statutes  of  Wisconsin 
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Act  approved  July  12.  1853.  Seas.  L..  p.  KK; 
and  the  same  Act  perfected  in  the  Sess.  Laws 
of  1854,  pp.  48,  51,  as  by  Rev.  Stat,  of  1859, 
p.  542,  sec.  65;  Rev.  Stat.  1858,  p.  788,  sec.  37. 

If  the  title  was  merely  equilalJle,  which  the 
<lefeDdant,  Scales,  acquired  under  the  execu- 
tion sale  with  the  legal  title  in  James  Campbell, 
by  virtue  of  the  deed  of  trust  to  him  from 
Gear,  then  the  sole  power,  once  vested  in  the 
bank,  was  vested  in  the  defendant  Scales,^  to 
direct  the  sum  for  which  the  lands  in  question 
could  or  should  be  sold  or  conveyed  by  Camp- 
bell to  McGoon,  the  plaintiff,  or  to  anyone 
«l.<>e,  as  there  is  no  pretense  that  the  defendant. 
Scales,  even  gave  any  direction  to  Campbell  to 
sell  or  convey  the  land.  This  exhausts  all  the 
evidence  of  title  in  the  plaintiff  in  error,  except 
the  quitclaim  from  LaFayette  County,  based 
on  the  tax  deed.  No  title  passed  by  that  deed, 
as  the  land  in  1847  belonged  to  the  United 
States  and  was  not  subject  to  taxation.  After 
this  year  and  in  1851,  the  land  was  purchased 
bv  Gear,  and  he  got  his  patent  therefor  in  18S2. 
'The  land  lying  in  the  State  of  Wisconsin, 
could  only  be  lost  or  acquired  as  provided  by 
the  laws  of  that  State.  Those  laws  provided 
that  the  land  in  question  might  be  attached  and 
sold  on  execution,  and  upon  the  sale  being  com- 
pleted by  the  execution  of  a  deed  by  the  officer 
making  the  sale,  or  by  his  successor  in  office, 
the  statute  declares  that  "  The  grantee  in  such 
deed  shall  be  deemed  vested  with  the  legal 
«titate  from  the  time  of  the  sale  on  such  execu- 
tion, for  the  purpose  of  maintaining  an  action 
for  any  injury  to  such  real  estate." 

This  sale  to  Earnest,  the  assignor  of  the 
sheriff's  certificate  of  sale,  was  sustained  by  the 
Supreme  Court  of  Wiscon.sin. 

Corvnth  v.  Slate  Bk.  of  JU..  18  Wis..  565; 
Vide,  also,  8.  C,  16  WU.,  289,  and  8.  C,  8 
WU.,  376. 

Were  it  conceded  that  the  sheriff's  deed  to 
the  defendant.  Scales,  did  not  relate  back  to 
the  sale  for  title,  yet  as  it  was  made  before  trial, 
the  deed  was  evidence  of  the  title  in  the  de- 
fendant, and  it  was  a  title  which  he,  to  protect 
his  possession,  might  have  bought,  with  cer- 
tificate of  sale  included,  after  this  action  was 
commenced. 

Tucker  v.  Keeler,  4  Vt. ,  163 ;  Jaekion  ▼.  Qiten, 
8  Johns.,  140;  J<uk»on  v.  Smith,  18  Johns., 
418. 

Mr.  Juttice  Miller  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment  brought  by 
the  plaintiff  in  error,  and  both  he  and  the  de- 
fendant trace  their  title  from  Gear,  who  is  grant- 
ee of  the  United  States.  The  record  contains  a 
bill  of  exceptions  of  many  pages,  setting  forth 
with  minuteness  the  evidence  on  which  both 
plaintiff  and  defendant  relied,  and  the  ruling 
of  the  court  on  thirty  prayers  by  the  plaintiff 
for  instruction  to  the  jury, to  every  one  of  which 
there  is  an  exception,  and  also  to  divers  rulings 
concerning  the  admission  of  evidence. 

It  is  unnecessary  and  unprofitable  to  notice 
all  this,  and  the  shortest  and  most  satisfactory 
mode  of  showing  the  reasons  for  our  judgment 
is  to  examine  the  title  of  defendant,  which  the 
jury  were  told  was  the  true  one. 

On  the  2d  of  November,  1842.  Quia  and  wife 
conveyed  the  land  in  question  to  James  Camp- 
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bell  as  trustee  of  the  State  Bank  of  Illinois,  the 
land  being  in  Wisconsin  Territorif  ,and  through 
the  patent  from  the  United  States  issued  to  6^ 
ten  years  later,  it  is  conceded  by  both  parties 
that  its  effect  was  to  make  good  the  title  con- 
veyed to  him  by  Campbell.  In  1853,  Henry 
Corwith  commenced  a  suit  in  the  State  Couft 
of  Wisconsin  against  the  State  Bank  of  Illinois, 
and  attached  these  lands.  In  this  action  bo  n^ 
covered  a  judgment  under  which  the  lands  were 
sold  to  James  H.  Earnest,  who  transfened  (at 
value  his  certificate  of  purchase  to  the  defend- 
ant. After  many  efforts  in  the  state  courts  to 
set  aside  this  sale,  it  was  finally  affirmed  in  the 
Courts  of  Wisconsin,  including  the  Supreme 
Court,  and  defendant  received  the  sheriff's  deed 
on  that  sale,  on  the  17th  March,  1868. 

If  the  attachment  proceedings  conveyed  a 
good  title,  it  must  prevail ;  and  we  proceed  to 
an  examination  of  some  of  the  objections  to  it 

1.  It  is  claimed  that  the  land  was  sold  for 
State  taxes  in  April,  1849.  and  that  the  title  un- 
der that  sale  became  vested  in  plaintiff. 

The  answer  to  this  Is,  that  the  land  was  then 
owned  by  the  United  States  and  was  not  subject 
to  state  taxation,  the  sale  to  Gear  having  beeo 
made  in  1851,  and  the  patent  issued  in  ltt53. 

a.  It  is  claimed  that  at  the  time  the  attach- 
ment in  favor  of  Corwith  was  levied  on  tbeie 
lands,  in  his  suit  against  the  State  Bank  of  Illi- 
nois,  they  were  not  subject  to  attachment  and 
sale  for  the  debts  of  that  institution. 

In  establishing  this  proposition  it  is  flnt  as- 
serted that  the  legal  title  never  vested  in  the  hank. 

The  deed  from  Gear  toCampbell.in  our  judg- 
ment, did  vest  the  legal  title  in  the  Bank  after 
the  Act  of  1850.  It  is  a  principle  too  firmly  e» 
tablished  to  admit  a  dispute  at  this  day,  that  to 
the  law  of  the  State  in  which  land  is  situated 
must  we  look  for  the  rules  which  govern  it*  de- 
scent, alienation  and  transfer,  and  for  the  ef- 
fect and  construction  of  conveyances. 

A  Statute  of  Wisconsin,  passed  in  1860,  abol- 
ishes usi'^  iind  trusts, except  a-*  preserved  in  that 
Act,  and  one  of  its  proviaions  is  that,  •every 
person  who.  by  virtue  of  any  grant,  assignment 
or  devise,  now  is,  or  hereafter  shall  be,  entitled 
to  the  actual  possession  of  lands. and  the  receipt 
of  the  rents  and  profits  thereof  in  law  orequity, 
shall  be  deemed  lo  have  the  legal  estate  there- 
in." Other  provisions  of  the  same  statute  de- 
fine the  only  cases  in  which  valid  express  trusts 
may  be  made. 

The  eftect  of  this  statute  was  to  abolish  all 
paasive  trusts  in  which  the  trustee  held  a  mere 
naked  or  dry  trust  for  the  use  of  the  etttui  qui 
tnut,  and  to  vest  the  title  in  the  beneficiaJ7. 
And  the  only  question  to  be  decided  in  this  con- 
nection is  whether  the  deoii  of  Gear  to  Camp- 
bell is  of  this  character. 

That  deed. after  reciting  that  Gear  is  indebted 
to  the  Stale  Bank  of  Illinois  in  tlie  sum  of  $■%,- 
000,  to  satisfy  which  the  Bank  had  agreed  lo 
take  the  real  estate  mentioned  in  the  deed,  pro- 
ceeds to  convey  the  lands  to  Campbell,  who  if 
to  stand  seised  of  said  premises  upon  the  trust 
and  couSdence  that  they  shall  l)e  sold  by  him 
for  such  a  sura  as  .shall  li  directed  by  said  liaok, 
and  the  proceeds  are  to  be  applied,aftcr  deduct- 
ing costs  and  expenses,  lo  the  sole  use  and  ben- 
efit of  snid  Bank, and  if  not  sold,  then  said  Camp- 
bell is  to  stand  seised  to  the  use  of  said  Baak 
and  its  assigns. 
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TbeBaok  bays  the  land  of  Oear  for  $50,000, 
the  amount  of  its  debt  against  Gear,  which  is 
thereby  astistied.  Campbt^ll  does  not  sign  the 
deed  or  accept  the  trust  otherwise  than  by  si- 
lence. Tf  the  land  is  not  sold. he  holds  the  naked 
leiifal  title  to  the  use  of  the  Bank  and  Its  assigns. 
The  only  possible  event  in  which  h^  may  be 
called  into  action  is  on  a  sale  of  the  land.  It  is 
equally  clear,  that  in  this  sale  the  only  part  to 
be  performed  by  him  was  to  make  conveyance. 
He  is  to  sell  for  such  sum  or  sums  as  shall  be 
directed  by  the  president,  directors,  etc.,  of  the 
Bank,  and  they  are  to  receive  the  proceeds  of 
sale.  In  other  words,  they  find  a  purchaser  at 
such  price  as  they  may  be  willing  to  take,  they 
receive  the  purchase  money,  and  Mr.  Campbell 
makes  a  conveyance.  It  is  difficult  to  conceive 
of  a  more  passive  trust,  or  one  in  which  the 
trustee  may  be  called  upon  to  do  less  than  in  this. 

A  case  decided  recently  by  the  Supreme  Court 
of  Wisconsin  is  produced  to  us  in  manuscript, 
and  much  relied  on  as  holding  views  adverse  to 
those  above  stated.  But  we  think  it  supports 
tiiem.  That  court  says,  that  "By  the  Statute  of 
Uses  and  Trusts  passive  trusts  are  abolished.  By 
passive  trusts  we  mean  those  which  are  express, 
or  created  by  the  words  of  some  deed  or  other 
instrument  of  writing,  and  not  those  arising  or 
resulting  by  implication  of  law.  Every  express 
passive  trust  is  abolished,  a.id  the  deed  or  in- 
stmment  by  which  it  is  created,  or  attempted 
to  be,  takes  effect  as  a  conveyance  directly  to 
the  eettui  que  trust  in  whom  the  legal  title  vests, 
and  the  trustee  acquires  no  estate  or  interest 
whatever.  A  conveyance  of  land  from  A  to  B 
to  the  oae  of  or  in  trust  for  C,  the  trustee  having 
00  active  duties  to  perform,cnnstitute8  a  passive 
trust."     Ooodriehy.  CXtg  of  Milwaukee. 

We  think  this  is  a  sound  construction  of  the 
«tatate,  and  that  the  deed  to  Campbell  comes 
within  it.  In  the  case  before  the  Wisconsin 
<XMUt  the  trustee  was  directed  to  bargain,  sell 
-and  convey,  to  lease,  demise  and  mortgage  the 
lands  88  he  might  be  directed  by  the  eettui  que 
tnut,  and  to  pay  over  to  her  all  the  moneys  aris- 
ing from  said  property,  whether  from  rents,8ale 
or  mortgage,  and  take  her  written  receipt  there- 
for, and  to  re  invest  the  same  from  time  to  time 
as  Bl>e  should  in  writing  direct. 

There  can  be  no  doubt  that  this  trust  was  an 
«ctive  one,  and  as  little  that  the  one  before  us 
waanot. 

But  if  this  were  otherwise,  a  statute  of  Wis- 
■ooorin  in  force  when  the  land  was  sold  under 
Corwith's  judgment  declares,  that  "lands.tene- 
ments,and  real  estate  holden  by  any  one  in  trust 
for  another,  shall  be  liable  to  debts,  jud^ents, 
-decrees,  executions  and  attachments  gainst  the 
person  to  whose  use  they  are  holden.'  So  that 
if  tlie  trust  in  Campbell  was  a  valid  one,  these 
bada  were  still  liable  to  be  sold  on  execution 
for  the  debt  of  the  Bank.  I^or  can  it  be  doubted 
ttat  Mich  a  sale,  when  lawful  in  all  other  re- 
•ncU,  and  completed  by  the  conveyance  of  the 
ntriff,  veated  in  the  grantee  the  legal  title  to 
IteitBd. 

But  h  is  said,  secondly,  that  conceding  the 
iMstohave  beeni  vested  in  the  Bank,  that  cor- 
MMUm  had  made  a  conveyance  of  the  lands. 
Mm  CXirwith's  proceedings  were  instituted, 
^IMMsaly,  John  Calhoun,  and  Nicholas  H. 
Mn^,  for  the  benefit  of  the  creditors  of  the 
BBk  Hid  for  the  payment  of  its  debts. 


There  is  no  question  that  such  a  deed  was 
made,  nor  is  it  denied  that  a  valid  deed  of  as- 
signment, for  the  benefit  of  creditors,  generally 
places  the  property  so  assigned  beyond  the 
reach  of  the  ordinary  process  of  attachment  or 
execution  directed  against  the  property  of  the 
assignor. 

But  the  deed  in  question  was  a  peculiar  deed, 
and  made  under  very  peculiar  circumstances. 
For  many  years  before  it  was  made,  the 
Bank  had  been  embarrassed,  and  several  stat- 
utes were  passed  by  the  Legislature  of  Illinois 
for  the  i)urpo6e  of  enabling  and  compelling  it 
to  close  its  business  and  pay  its  liabilities.  The 
last  of  thi'se,  approved  March  1, 1847,  required 
the  offlcers  of  the  Bank,  if  they  should  not  have 
closed  up  its  affairs  prior  to  the  first  day  of  No- 
vember. 1848,  to  turn  over  to  three  persons  to 
be  named  by  the  (Jovcrnor  all  the  property, 
rights  and  credits  of  the  Bank,when  the  trustees 
were  to  proceed  to  wind  up  its  affairs.  The 
Governor,  under  this  Act.  named  Manly,  Cal 
houn  and  Ridgely  as  the  persons  to  take  charge 
of  the  Bank,  and'  on  the  day  before  the  power 
of  the  Bank  to  act  ceased  by  law.  this  convey- 
ance we  have  mentioned  was  made  by  order  of 
the  Board  of  Directors.  In  this  deed  of  con- 
veyance they  recited  that  it  was  made  in  pur- 
suance of  the  Act  of  March  1,1847,  for  the  pur- 
pose of  carrying  into  effect  its  provisions,  and 
that  it  was  made  to  those  persons  because  they 
had  been  so  appointed  by  the  Governor  under 
the  Act. 

Under  the  circumstances  it  cannot  be  doubted 
that  the  effect  of  this  conveyance  is  to  be  meas- 
ured by  the  terms  of  the  Act,  and  that  if  any 
of  its  provisions  are  in  conflict  with  that  Act 
thoy  must  to  that  extent  give  way.  Now,  the 
very  last  section  of  that  Act,  after  the  previ- 
ous sections,  and,  indeed,  previous  statutes  had 
fully  defined  the  duties  and  powers  of  these 
trustees,  declares  expressly  that  "  The  real  es- 
tate of  said  Bank  shall  be  litble  to  taxation  and 
sale  on  execution  in  the  same  manner  as  the 
property  of  individuals."  So  far.  then,  as  this 
conveyance  by  the  Bank  to  the  trustees  affected 
the  liability  of  these  lands  to  judicial  sale  for 
the  debts  of  the  Bank,  it  left  them  in  precisely 
the  same  condition  they  wore  before,  and  this 
whether  the  deed  to  Campbell  is  to  be  con- 
strued as  a  passive  or  an  active  trust,  and  the 
title  of  the  Bank  under  it  a  legal  or  an  equita- 
ble one. 

It  must,  therefore,  be  taken  as  established 
that  the  land  in  question  was  liable  to  be  sub- 
jected to  judicial  sale  for  the  debts  of  the  Bank, 
and  the  only  remaining  question  concerns  the 
validity  of  the  proceeding  under  which  this 
was  attempted. 

Most  of  the  objections  urged  under  this 
head  relate  to  the  regularity  of  those  proceed- 
ings, and  many  errors  are  pointed  out  which 
are  supposed  to  affect  the  title  acquired  under 
them.  But  the  doctrine  of  this  court,  and  of 
all  the  courts  of  this  countir,  is  firmly  estab- 
lished, that  if  the  court  in  which  the  proceed- 
ings took  place  had  jurisdiction  to  render  the 
judgment  which  it  did,  no  error  in  its  proceed- 
ings which  did  not  affect  the  jurisdiction  will 
render  the  proceeding  void;  nor  can  such  er- 
rors be  considered  when  the  juderaent  is 
brought  collaterally  into  question.  With  this 
cardinal  principle  m  mind  many  of  the  alleged 
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errors  in  the  proceeding  under  the  attachment 
must  be  disregarded. 

There  can  be  no  quention  of  the  right  of  the 
Legislature  of  Wisconsin  to  pass  sucn  laws  as 
win  subject  property  within  her  territory,  held 
or  owned  by  non-residents,  to  the  payment  of 
the  debts  of  such  owners ;  and  the  manner  of 
doing  this  is  also  entirely  within  the  legislative 
control,  provided  it  does  not  violate  some  of  the 
provisions  of  the  Federal  or  State  constitu- 
tions. 

The  court  in  which  these  proceedings  were  had 
was  a  court  of  general  jurisdiction,  and  had 
undoubted  authority  to  attach  the  property  of 
the  Bank  for  the  payment  of  its  debts,  and 
every  presumption  must  be  made  in  favor  of 
the  validity  of  its  proceeding  not  inconsistent 
with  the  record. 

We  will,  however,  notice  a  few  of  the  alleged 
errors  which  are  supposed  to  touch  the  point  of 
the  court's  jurisdiction. 

1.  It  is  said  that  the  Bank  was  dead  in  law, 
and  that  as  the  suit  was  instituted  against  the 
Bank  by  name,  no  jurisdiction  was  acquired. 

It  is  by  no  means  certain  that  the  Bank  bad 
no  capacity  to  sustain  a  suit,  notwithstanding 
the  expiration  of  its  charter  and  the  transfer  of 
its  property  to  trustees.  But,  however  this  may 
be,  those  very  trustees,  in  whom  plaintiff 
claims  that  the  title  was  vested,  and  from  whom 
he  derives  title  by  deed,  appeared  to  this  suit 
and  moved  to  dissolve  the  attachment,  and  the 
Bank  appeared  by  attorney  and  defended  the 
suit.  Both  must  'then  be  bound  by  these  pro- 
ceedings, and  neither  can  deny^  a  iurisdiction 
to  which  they  voluntarily  submitted. 

2.  The  Legislature  of  Wisconsin  had  made 
provision  by  special  statute  for  a  case  in  which 
a  bank,  whose  functions  had  ceased,  but  which 
yet  owned  property  and  owed  debts  in  Wiscon- 
sin, might  be  sued  and  the  property  subjected 
to  the  payment  of  those  debts.  The  constitu- 
tionality of  this  Act  is  denied;  but  no  provision 
of  the  Constitution  of  Wisconsin  or  of  the 
United  States  is  pointed  out  which  is  opposed 
to  such  legislatiou.  It  would,  on  the  contrary, 
be  a  strange  defect  in  the  legislative  power  if, 
under  such  circumstances,  a  Slate  could  not 
frame  laws  which  would  enable  her  citizens  to 
subject  the  lands  of  a  corporation  whose  char- 
ter had  expired  to  the  debts  which  it  owed  to 
her  citizens. 

3.  It  is  said  that  the  judgment  under  which 
this  sale  was  made  was  reversed,  and  this  is 
true. 

But  the  sale  was  made  while  the  judgment 
was  in  force  to  one  who  was  no  party  to  the 
suit,  and  the  reversal  of  the  judgment  could 
not,  as  is  well  settled,  affect  the  purchaser. 

4.  It  is  said  the  sale  was  void  because  made 
under  an  execution  which  had  no  seal. 

The  court  from  which  the  execution  issued 
permitted  it  to  be  amended  after  sale  by  affixing 
a  seal.  Whether  the  sale  would  have  been  void 
without  the  seal,  and  whether  the  amendment 
was  rightfully  made.were  questions  of  Wiscon- 
sin law,  and  this  and  all  other  such  questions 
were  decided  in  favor  of  the  sale  by  the  Wis- 
consin court  on  motion  to  set  aside  the  sale. 
That  decision  must  control  us  as  to  all  that 
concerns  the  regularity  of  these  proceeding. 

As  we  have  examined  all  that  can  be  said  to 
affect  the  jurisdiction  of  the  court  and  the  au- 

648 


thority  of  the  officer  to  make  the  sale,  we  need 
inquire  no  further. 

The  judgment  of  the  Gireuit  Court  it  affirmed. 

Cited— 10  Wall.,  816 ; !»  WaU..  U9  ;  M  U.  S..  748 ;  95 
U.  S.,  309, 838 ;  2  Fllpp..  68» ;  23  Mlcb.,  88 ;  23  Am.  Kep., 
682,  eu  (U  lud..  430) ;  31  Am.  Bep.,  180  (83  111.,  88). 


EDWARD  P.  BA88ETT  akd  E.  H.  HAR- 
GER,  Plff*.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C,  9  Wall.,  38-41.) 

iMuefor jury— finding  of,  tehen  eonehuiM — tjues- 
Hon  of  law  and  fact — pouer  of  court  to  let 
atidejudgtnent — reeognitanee,  taken  valid. 

Where  the  record  of  a  f  oreigrn  court  is  denied,  th» 
Issue  is  to  be  tried  by  a  Jury. 

Wben  a  court  sits  In  place  of  aiury  and  finds  the 
facts,  this  court  cannot  review  that  flndlnv. 

When  tbe  court,  by  permission  of  the  puHes, 
takes  the  place  of  the  Jurv,  lis  finding  of  facta  is. 
conclusive,  precisely  aa  ti  a  lury  had  found  them 
by  verdict. 

Wben  the  ezistonoe  of  a  reoord  of  the  oourt  In 
which  tbe  Issue  arose  Is  dented,  the  question  la  »ne 
of  law. 

A  court  has  power  durlnir  the  same  term  to  set 
aside  aJudKmont  rendered  on  confession. 

Where  a  Judgment  by  confession  rendered  on  an 
Indictment  was  set  aside,  the  indictment  remained, 
and  the  recogrnlzanoe  of  tbe  prisoner  ,'snd  his  sure- 
ties to  appear  and  answer  to  It,  was  valid. 

[No.  21.] 
Submitted  Dee.  U,  iS69.  Decided  Jan.  t4,  1S70. 

IN  ERROR  to  the  Circuit  Court  of  the  Unite* 
States  for  the  Northern  District  of  Ohio. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  upon  a  recognizance 
for  the  appearance  of  one  Olmstead,  to  answer 
to  an  indictment.  Judgment  having  been  en- 
tered for  the  plaintiff  in  that  court,  the  defend- 
ants sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

No  counsel  appeared  it  this  court  for  the- 
plaintiff  in  error. 

Menrt.  E.  R.  Hoar,  AttuQen.,  and  W. 
A.  Field,  Aitt.  AttyOen.,  for  defendant  in 
error: 

A  judgment  may  be  vacated  by  the  court 
during  the  same  term  it  was  entered. 

MUUr  V.  FinkU.  1  Park.  Cr.  Cas.,  874;  Kinff 
V.  Price.  6  East,  323;  Hawk.  P.  C,  bk.  2,  ch. 
48,  sec.  20 ;  Com.  Dig. ,  Indictment,  n.  /  Albert  v. 
Whitney,  1  Storv.  810;  Gheong-Keev.  U.  8.,  3- 
Wall.,  820  (70  U.  8.,  XVIII.,  72);  Bruth  v. 
Bobbins,  8  McLean,  466;  Cameron  v.  McBoberU, 
8  Wheat..  691. 

Mr.  Justice  Hiller  delivered  the  opinion  of 
tbe  court: 

This  is  an  action  brought  by  the  United  State» 
on  a  recognizance  of  bail,  to  which  the  defend- 
ant pleaded  two  pleas:  1.  That  there  was  no 
record  of  any  such  recognizance  in  the  court. 
2.  That  there  was  no  indictment,  as  recited  in 
said  recognizance,  pending  against  their  prin- 
cipal wben  the  recognizance  was  entered  into, 
because  they  say  that  he  had  pleaded  guilty  to- 
the  indictment,  and  judgment  had  been  passed 
against  him,  and  he  had  been  delivered  to  tb» 
jail  of  Brie  County,  and  had  entered  upon  tb» 
expiation  of  his  sentence.    The  Unitea  States- 
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took  issue  on  both  these  pleas,  and  the  case  was 
submitted  to  the  court  without  a  jury.  The 
court  decided  that  there  was  a  record  on  the 
recognizance  denied  by  the  first  plea,  and  that 
there  was  no  su<;h  record  of  conviction  and  sen- 
tence as  that  set  up  in  the  second  plea.  On  mo- 
tion of  defendants  a  new  trial  was  granted,  which 
wasaiso  had  by  the  court,  and  on  this  trial  a  state- 
ment of  facts  agreed  to  and  signed  by  counsel  for 
both  parties  was  presented  to  the  court,on  which 
it  rendered  the  same  j  udgment  that  it  had  before. 
This  statement  of  facts  consists  of  extracts 
from  the  records  of  the  court,  and  it  was  upon 
the  inspection  of  this  record  that  the  court  de- 
cided the  case. 

Both  the  pleas  of  the  defendants  were  pleas 
of  nvl  tiel  record,  the  first  denying  the  existence 
of  the  recognizance,  and  the  second  denying 
the  pending  of  the  indictment  at  the  time  the 
recognizance  was  taken.  A  plea  of  mil  tiel 
record  to  a  supposed  record  of  the  court  in 
which  the  plea  is  made  is  tried  b^  the  court, 
because  it  u  an  issue  to  be  determined  by  the 
inspection  of  its  own  records.  But  where  the 
record  of  a  foreign  court  is  denied  by  this  plea 
the  issue  is  to  be  tried  by  a  jury,  because  the 
existence  of  the  record  to  be  inspected  must 
first  be  made  by  proof,  which  it  may  be  neces- 
sary to  submit  to  a  jury. 

1  Co.  Inst..  117,  270;  GolUn$  v.  Mathew.  5 
East,  478;  HaU  v.  WUliami,  «  Pick.,  232;  Pat 
ton  y.  MUia;  18  Serg.  &  R.,  2H. 

When  a  court  sits  in  place  of  a  jury  and  finds 
the  fact8,thi8  court  cannot  review  that  finding. 
If  there  is  any  error  in  such  case  shown  by  the 
record,  in  admitting  or  rejecting  teatmony,  it 
can  be  reviewed  here.  But  when  the  court, 
by  permission  of  the  parties,  takes  the  place  of 
the  iury,  its  finding  of  facts  is  conclusive,  pre- 
cisely as  if  a  jury  had  found  them  by  verdict. 

In  the  case  before  us.  however,  the  court  did 
not  sit  to  supply  the  place  of  a  jury,  because 
the  record,  the  existence  of  which  was  denied 
by  both  pleas,  was  the  record  of  the  court  in 
wliich  the  pleas  were  made.  When,  therefore, 
mich  record  as  did  exist  in  regard  to  the  mat- 
ters in  issue,  was  presented  to  the  court,  the 
only  question  to  be  determined,  on  which  the 
court  could  exercise  any  judgment,  was  a  ques- 
tion of  law.  namely:  whether  in  legal  effect 
there  was  found  a  record  of  the  recognizance, 
and  a  subsisting  legal- judgment  of  conviction 
and  punishment  prior  to  the  taking  of  the  re- 
cognizance. 

Both  these  question  of  law  are  proper  for  re- 
view here,  and  are  fairly  presented  by  the 
agreed  statement  of  what  the  record  is. 

1.  In  regard  to  the  first,  there  is  no  doubt 
tliat  the  recognizance  was  taken,  and  remains 
in  the  records  of  the  court. 

2.  As  regards  the  second  plea,  it  appears  by 
thu  itc  rd  thai  to  the  indictment  which  he  was 
held  to  answer  by  the  recognizance,  he  had  at 
an  earlier  period  of  the  same  term  pleaded 
guilty.and  had  been  sentenced  to  imprisonment 
in  the  jail  of  Erie  County  for  six  months,  and 
was  sent  to  that  prison.  But  a  few  days  after, 
on  motion  of  the  district  attorney,  he  was 
brought  back  on  a  writ  of  habeas  corpus.  When 
be  was  thus  brought  again  into  court,  on  mo- 
tion of  thedistrict  attorney, the  former  judgment 
was  set  a.side,  and  defendant  had  leave  to  with- 
draw his  plea  of  "guilty"  formerly  entered.  It 
8ee  9  Wai-l. 


was  after  this  was  done  that  the  recognizance 
on  which  this  action  was  brought  was  given, 
conditioned  for  the  appearance  of  the  prisoner 
from  day  to  day  diiring;  the  term,  and  on  his 
failing  to  appear  the  second  day,  his  recogni- 
zance was  declared  to  be  forfeited. 

All  of  this  took  place  during  the  same  term 
of  the  court,  and  we  see  no  reason  to  doubt  that 
the  court  had  power  during  that  term,  for 
proper  cause,  to  set  aside  the  judgment  ren- 
dered on  confession.  This  control  of  the  court 
over  its  own  judgment  during  the  term  is  of 
every  day  practice. 

King  v.  Price,  «  East,  828;  Cheong  Kte  v.  TJ. 
S.,  3  Wall.,  320  [70  U.  8.,  XVIII..  721. 

The  judgment  then  being  set  aside  the 
indictment  remained,  and  the  recognizance 
of  the  prisoner  and  his  sureties  to  appear  and 
answer  to  it  was  valid. 

ThejudgmerUofthe  CireuU  Court  is  affirmed. 

Cited— 18  Wall.,  167, 19S,  249;  19  Wall.,  78 ;  21  Wall., 
HI;  95  U.  S.,  13* :  98 U.  8.,  U3:  101  V.  8., 752;  16 
Blatcbf .,  SIS ;  32  Ohio  St.,  115. 


EMILY  J.  FILOR  and  WILLIAM  PINK- 
NEY,  Administrators  of  James  Filor,  De- 
ceased, WILLIAM  PINKNEY  AND  WILL- 
IAM CURRY,  AppU., 

V. 

UNITED  STATE'S. 

(See  S.  C  9  Wall.,  46-49.1 

Quariermanter  cannot  make  lease  for   U.  S. — 
Court  of  Claim* — unauthorized  acts  of  ofjleerg. 

Assistant  quartermaster  at  Key  West  was  not  In- 
vested with  power  to  bind  the  United  States  to  a 
lease,  even  though  bis  action  was  approved  by  the 
military  commander  at  tbat  station. 

The  Jurisdiction  of  the  Court  of  Claims  under  the 
Act  of  July  4, 1864,  does  not  extend  to  any  claim 
Bgrainst  the  Dnlted  States,  irrowing;  out  of  the  ap- 
propriation of  property  by  the  Army  or  Navy. 

The  consideration  by  that  court,  of  any  claim, 
whatever  Its  character,  growing  out  of  such  ap- 
propriation. Is  excluded. 

TJnautborlzed  acts  of  officers  cannot  estop  the 

Sovernment  from  Insisting  upon  their  Invalidity, 
owever  beneficial  they  may  have  proved  to  the 
United  States. 

[No.  86.] 

Argued  Nov.  g4,  1869.     Decided  Jan.  £4,  1870. 

APPEAL  from  the  United  States  Court  of 
Claims. 

The  petition  in  this  case  was  filed  in  the  court 
below  by  the  appellant,  to  recover  money  al- 
leged to  be  due  upon  the  lease  of  a  certain 
wnarf.  The  court  entered  a  decree  dismissing 
the  petition.  Whereupon  the  petitioner  took 
an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Thomas  Wilson,  JV.  P.  Ghipman, 
Thomas  J.  Murant  and  WilUam  Marvin,  for 
appellants : 

The  acts  of  Major  Hill,  commanding  at  Key 
West,  and  Lieutenant  Gibbs,  acting  Assistant 
Quartermaster,  in  making  the  lease  of  these 
premises  as  agents  and  officers  of  the  defend- 
ant, being  within  the  scope  of  their  power  and 
general  authority,  if  unauthorized  at  the  time, 
having  been  acquiesced  in  and  the  benefit  there- 
of received  by  the  defendant,  have  been  subse- 
quently ratified  and  confirmed;  and  the  defend- 
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ant  cannot  be  permitted  now  to  deny  their  au- 
tlioritj'  ao  to  act. 

Beetide  v.  U.8.,i  Ct.  of  CI..  82. 

Mauri.  E.  B.  Hoar,  AtlyOen.,  and  T.  L. 
Dkkty.  A>»t.  Atty-Oen.,  for  appellee: 

I.  No  contract  on  the  pari  of  the  United 
States  to  pay  the  rent  claimed,  has  been  shown 
in  the  case.  A  regimental  lieutenant,  acting  as 
quartermaster,  has  no  aulhority  of  himself  to 
make  a  contract  for  the  lea«e  of  real  estate;  and 
no  other  aulhority  is  shown  in  this  case. 

See  statutes  regulating  the  Army,  pamm. 

II.  This  is  a  claim  growing  out  of  the  ap- 
propriation of  property  by  a  part  of  the  Army 
engaged  in  the  suppression  of  the  rebellion, 
from  llie  commencement  to  the  close  thereof; 
and,  as  such,  excluded  from  the  Jurisdiction  of 
the  Court  of  Claims,  by  the  Act  of  July  4, 
18«4,  sec.  1,  Vol.  14,  p.  381. 

(The  case  being  decided  with  reference  only 
to  this  question,  the  arguments  of  counsel  on 
other  points  are  omitted.) 

Mr.  Juitice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  appeal  from  the 
Court  of  Claims.  The  material  facts,  as  found 
by  the  court,  may  be  briefly  stated,  as  follows: 

In  1861,  one  Asa  F.  Tift,  a  citizen  of  Florida, 
was  the  owner  in  fee  of  certain  real  property, 
situated  in  Key  West,  in  that  State,  known  as 
Tiffs  wharf.  In  January  of  that  year,  he  was 
a  member  of  the  Convention  which  passed  the 
Ordinance  of  Secession,  purporting  to  dissolve 
the  connection  of  the  State  with  the  National 
Union,  and  signed  the  Ordinance.  In  May  fol- 
lowing, with  the  intention  of  joining  the  Con- 
federate forces  against  the  Unii<^  States,  he  left 
Key  West  and  removed  to  the  State  of  Qeorgia, 
where  he  resided  during  the  continuance  of  the 
rebellion.  Before  leavmg  Key  West,  he  exe- 
cuted a  power  of  attorney  to  one  Charles  Tift, 
authorizing  him  to  sell  and  convey  all  his  prop- 
erty, or  any  part  of  it,  situated  on  that  island. 
In  December,  1881,  through  his  attorney,  he 
sold  and  conveyed  the  premises  to  the  petition- 
ers, as  tenants  in  common,  for  the  consideration 
of  $18,000,  for  which  sum  they  gave  their 
several  promissory  notes,  according  to  their  re- 
spective proportions,  of  which  three,  each  for 
$1,000,  were  payable  on  demand,  and  the  resi- 
due were  payable  from  one  to  five  years,  with 
annual  interest  at  six  pur  cent.  These  notes 
were  retained  by  tlie  attorney,  under  an  agree- 
ment between  him  and  the  makers  until  after 
Asa  F.  Tift  had  received  from  the  President  a 
full  pardon  for  offenses  committed  by  partici- 
pation in  the  rebellion,  which  was  granted 
July,  1805.    They  were  then  delivered  to  him. 

After  the  purchase  made  by  the  petitioners, 
the  ofllcers  of  the  Quartermaster's  Department 
at  Key  West  desired  possession  of  the  wharf 
and  ils  appurtenances,  for  the  use  of  the  United 
States,  but  the  petitioners  refused  to  lease  the 
property.  Thereupon  the  commanding  officer 
at  Key  West,  '•  For  the  purpose  of  effecting  a 
lease  of  it  (such  is  the  language  of  the  find- 
ing), issued  an  order  for  its  seizure,  for  the 
use  of  the  Quartermaster's  Department  of  the 
United  States  Army."  Under  the  pressure  of 
this  order,  an  agreement  was  concl  uded  between 
Filor,  one  of  the  petioners  acting  for  all  of  them, 
and  Lieutenant  Oibbs,  of  the  United  States 
6dO 


Army,  at  the  time  Assistant  Quartermaster,  who 
assumed  to  act  on  behalf  of  the  United  States; 
which  agreement  purported  to  lease  the  prop- 
erty and  various  pieces  of  machinenr,  and  other 
articles  connected  with  it.  to  the  United  Statea 
for  one  year  from  January  Ist,  186'j.  and  as 
much  longer  as  might  be  required  by  the  Quar- 
termaster's Department,  at  an  annual  rent  of 
$6,000,payable  quarterly.  This  agreement  waa 
approved  by  the  commanding  officer  at  Key 
West,  but  was  not  approved  oy  the  Quarter- 
master-Greneral,  nor  was  it  disapproved  by  bim 
until  Feb.  8,  1866.  Under  the  ^eement,  the 
officers  of  the  Quartermaster's  Department  at 
Key  West  entered  upon  and  took  possession  of 
the  premises,  and  used  them  in  the  service  of 
the  IFnited  Stales  until  the  first  of  January, 
1867. 

No  rent  was  ever  paid  to  the  petitioners  un- 
der the  agreement,  nor  for  the  use  and  occupa- 
tion of  the  premises;  and  to  recover  the  full 
amount  stipulated  for  the  five  years,  the  present 
suit  was  brought. 

When  the  agreement  was  made  and  pones- 
sion  of  the  premises  was  taken,  the  officers  of 
the  Quartermaster's  Department  at  Key  West 
had  full  knowledge  of  the  fact  that  Asa  F.  Tift 
had  adhered  to  Florida  in  her  attempted  seces- 
sion from  the  Union,  and  had  joinea  the  Con- 
federates in  Qeorgia,  and  was,  with  them,  in 
open  war  against  the  United  States  at  the  time- 
the  deed  was  executed  to  the  petitioners. 

The  Court  of  Claims  held  that  the  deed  waa 
void  as  a  contract  between  enemies,  and  that  the 
officers  of  the  Quartermaster's  Department  at 
Key  West  were  not  authorized  to  hire  for  the 
United  Slates  the  premises,  the  title  to  whicb 
was  invalid  from  the  circumstances  stated, 
which  were  known  to  them  at  the  time. 

The  determination  of  this  case  does  not  de- 
pend upon  the  validity  or  invalidity  of  the  title 
of  the  petitioners  to  the  property  in  question. 
The  difficultv  with  their  claim  does  not  arise, 
as  the  court  below  appears  to  have  considered^ 
solely  from  the  supposed  invalidity  of  their  title. 
There  is  a  difficulty  from  another  quarter.  We 
do  not  find,  in  any  regulation  of  the  army,  or- 
in  any  Act  of  Congress,  that  the  acting  assist- 
ant quartermaster  at  Key  West  was  invested 
with  power  to  bind  the  United  States  to  the 
agreement  or  lease  produced,  even  though  hi» 
action  was  taken  by  dilution  of  the  military 
commander  at  that  station,  and  the  instrument 
was  approved  by  him.  No  lease  of  premises 
for  the  use  of  the  Quartermaster's  Department, 
or  any  branch  of  it,  could  be  binding  upon  the 
Qovemment  until  approved  by  the  Quartennas- 
ter-Gteneral.  Until  such  approval  the  action  of 
the  officers  at  Key  West  whs  as  ineffectual  to 
fix  any  liability  upon  the  Oovernmenias  if  they 
had  been  entirely  disconnected  from  the  pubhc 
service.  The  agreement  or  lease  was,  so  far  as 
the  Government  is  concerned,  the  work  of 
strangers.  The  obligation  of  the  Oovemment 
for  the  use  of  the  property  U  exactly  what  it 
would  have  l>een  if  the  possession  had  tieen  taken 
and  held  without  the  existence  of  the  agreement. 
Any  obligation  of  that  character  cannot  be  con- 
sidered by  the  Court  of  Claims.  The  jurisdic 
tion  of  that  court,  savE  the  Act  of  Congress  of 
July  4th,  1864,  "shall  not  extend  to,  or  include, 
any  claim  against  the  United  States,  growing 
out  of  the  destruction  or  appropriation  of,  or 
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damage  to,  property  by  the  Army  or  Navy,  or 
any  part  of  the  Army  or  Navy  engaged  in  the 
■uppression  of  the  rebellion,  from  the  com- 
mencement to  the  close  thereof.  13  Stat.  atL., 
881.  The  premises  of  the  petitioners  were  thus 
appropriated  by  a  poriion  of  the  Army.  It  mat- 
ters not  that  the  petitioners,  supposing  that  the 
officers  at  Key  West  could  bind  the  Govern- 
ment to  pay  a  stipulated  rent  for  the  premises, 
consented  to  such  appropriation.  The  manner 
of  the  appropriation,  whether  made  by  force  or 
upon  the  consent  of  the  owner,  does  not  affect 
the  question  of  jurisdiction.  The  consideration 
of  any  claim,  whatever  its  character,  growing 
out  of  such  appropriation,  is  excluded.  The 
term  "appropriation"  is  of  the  broadest  import: 
it  Includes  all  taldng  and  use  of  property  by  the 
Army  or  Navy,  in  the  course  of  the  war,  not  au- 
thorized by  contract  with  the  Government.  The 
use  may  De  permanent  or  temporary,  and  it 
may  result  in  the  destruction  of  or  mere  injury 
to  the  properly.  If  the  right  to  the  property, 
or  to  its  use,  is  not  obtained  by  valid  contract 
with  the  Government,  the  taking  or  use  of  it  is 
•n  appropriation  within  the  meauing  of  the  Act 
of  Congress. 

The  learned  counsel  of  the  petitioners  is  cor- 
rect in  stating  that  leasing  and  appropriation 
are  different  acts,  but  he  errs  when  he  assumes 
that  the  instrument  in  this  case  has  any  greater 
validity  as  the  act  of  the  Government  than  if  it 
had  been  signed  by  himself. 

The  doctrine  of  estoppel,  which  the  counsel 
invokes,  has  no  application.  There  is  no  place 
where  the  doctrine  can  come  in.  The  omcera 
at  Key  West  did  not  represent  the  United  States, 
except  in  their  military  capacity,  though  as- 
suming to  do  so.  In  signing  the  agreement, 
and  in  latdng  possession  of  the  premises  claimed 
by  the  petitioners,  they  acted  on  their  own  re- 
sponsibility. Their  unauthorized  acts  cannot 
estop  the  Government  from  insisting  upon  their 
invalidity,  however  beiieflcial  they  may  have 
proved  to  the  United  Slates.  If  the  peUtioners 
are  entitled  to  cumpensation  for  the  use  of  the 
property  they  must  seek  it  from  Congress.  The 
Court  of  Claims  can  award  them  none. 

Judgment  affirmed. 

Cited-18  Wall.,  681 ;  i  Hushes,  SfiO. 


JAMES  HICKMAN.  Pfff.  in  Err., 

t. 

WILLIAM  G.  JONES ,  EDWARD  C.  BETT8, 

THOMAS  8.  McCALLEY,  bt  au 

(See  S.  C,  0  WalL,  197-208.) 

BiU  of  exeeptioru — rebellion  only  an  innirree- 
Hon — Confederate  court  a  nulUty — quettion 
for  jury — erroneoui  inatruction. 

A  bin  of  ezoepUons  should  not  contain  ail  the 
evidence  adduced  on  both  sides,  and  the  entire 
charge  of  the  court. 

The  rebellion  was  only  an  Insurrection;  there 
was  no  rebel  Roremment  de  facto,  in  such  a  sense 
as  to  five  any  legal  ellluaoy  to  Its  Acts. 

For  the  sake  of  humaulty,  certain  beUlererent 
rights  were  conceded  to  the  Insurgents  In  anns,  but 
the  recognition  did  not  extend  to  the  pretended 
Government  of  tbe  Confederacy. 

Sees  Wau,. 


An  Act  of  tbe  Confederate  Conirress  creating  a 
court  was  void:  tbe  court  wasa  nullity  and  could  ex- 
ercise no  rightful  Jurisdiction.  It  gave  no  protec- 
tion to  those  who  assumed  to  be  Its  olficers. 

Where  there  is  some  evidence  on  a  question  of 
fact.  It  Is  error  for  the  court  to  take  the  decision 
of  the  qucstinn  from  the  Jury. 

The  Instruction,  that  If  the  plaintiff  had  himself 
been  a  traitor  he  could  not  recover  against  those 
who  had  been  Instrumental  In  his  arrest,  Imprlson- 
incnt,  and  trial  for  treason  against  the  Confederacy, 
Is  erroneous. 

[No.  75.] 

Argued  Nov.  St,  1869.    Decided  Jan.  e4,  1870. 

IN  ERROR  to  the  District  Court  of  the  United 
Stales  for  the  Northern  District  of  Alalmma. 

The  plaintiff  in  error  brought  an  action  in 
the  court  below,  for  malicious  imprisonment 
under  pretended  authority  of  the  Confederate- 
States,  so  called.  The  trial  having  resulted  in 
judgment  for  the  defendants,  the  ^aiutiff  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court, 

Mr.  R.  Johnson,  for  plaintiff  in  error. 

Meiara.  Richard  W.  Walker,  Oeorge  A. 
Gordon  and  If.  W.  Boyee,  for  the  defendanta 
in  error: 

The  admission  of  plaintiff,  as  well  as  tbe  great 
historical  circumstance  of  the  war.  of  which 
the  court  .will  take  judicial  notice,  shows  that 
the  act  of  the  defendants,  in  Unding  an  indict- 
ment against  the  plaintiff,  was  done  during  the 
existence  of  a  civil  war  and  in  ob^ience  to 
the  laws  of  a  government  in  fact. 

Hale,  P.  C,  64;  S  Phillim.  Int.  Law,  chap.  4. 
6,  8,  7  of  part  12,  p,  718.  741;  Law.  Wheat. 
Int.  L.,  022;  U.  8.  v  Riee,  4  Wheat.,  246;  U. 
8.  T.  Hayward,  2  Gall.,  48S;  Grotius,  War  and 
Peace,  book  1,  ch.  4,  sec.  15;  Foster,  Crown  L., 
188,  398;  Halleck  Int.  L.,  792;  1  Campbell, 
Lives  of  Chief  Juttieei,  530;  Hugties  v.  Litsey, 
Am.  Law  Rep..  Jan..  1886,  p.  148;  U.  8.  v.  Ore 
vier,  24  Law  Rep.,  98;  1  Hale,  P.  C.  104;  Wat- 
»on  V.  Stone,  40  Ala.,  451;  Orou  v.  Narriton, 
16  How.,  164;  Leitentdorfer  v.  Webb,  20  How.. 
176  (61  U.  8..  XV.,  891);  Fleming  v.  Page.  » 
How.,  608;  Ward  v.  8taU,  2  Cold..  805;  Vena- 
bU  V.  Curd.  2  Head.,  682;  BeU  \.  L.  &  N.  B. 
B.  Co.,  1  Bush.  887,  404. 

The  authorities  already  cited  establish,  be- 
yond the  reach  of  controversy,  that  the  late  war 
was  not  a  mere  insurrection,  but  a  territorial 
civil  war,  to  which  generally  the  rules  applica- 
ble to  foreign  wars  were  rightfully  apphed,  and 
in  which  each  party  was  entitled  to  Uie  lights 
of  belligerents. 

Prize  Caie*,  2  Black,  866  (67  U.  8.,  XVII., 
476):  Law.  Wheat.,  620,  and  n.;  26  Law  Rep., 
689. 

In  a  civil  war  both  parties  are  subject  to  the 
laws  of  war. 

The  Orenehau,  2  Black,  688  (87  U.  8.,  XVII., 
488);  Law.  Wheat.,  520;  24  Law  Rep..  161; 
Am.  Law  Reg.,  Jan.,  18H8,  p.  158;  26  Law  Rep., 
541. 

Belligerent  occupation,  because  it  ezcludea 
the  protecting  power  of  the  lawful  sovereign, 
suspends  temporarily  the  allegiance  to  that  sov- 
ereign, of  the  non-combatant  inhabitants  and 
imposes  on  them  a  temporary  and  fortified  alle- 
giance to  the  occupant. 

Halleck.  791;  Law.  Wheat.,  626;  U.  8.  v. 
Bice,  4  Wheat.,  246;  ^  Law  Rep.,  48,  477. 

His  own  government  having  been  driven  away, 
and  being  no  longer  able  to  protect  and  govern 
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him,  cannot  during  its  absence  claim  his  obe 
dience. 

26  Law  Rep.,  542;  24  Law  Rep.,  98. 

All  the  territory  becomes  enemy  territory,  and 
all  the  inhabitants  enemies. 

Prize  Cote*,  2  Black,  674  (67  U.  8.,  XVII.. 
478);  Mr».  AUaartder'n  OoUon,  2  Wall.,  419  (69 
V.  8.,  XVn.,91U). 

The  belligerent  occupant  may  impose  a  gov- 
ernment on  the  inhabitants,  establish  courts, 
create  and  punish  offenses. 

Halleck,  776;  Law.  Wheat.,  626,  n.;  U.  8. 
V.  Iteiter,  4  Am.  Law  Reg.  (N.  8.),  584. 

A  man  cannot  obtain  legal  redress  for  a  wrong, 
however  grievous,  unless  ne  is  himself  free  from 
blame  in  the  matter  about  which  he  complains. 

Bish.Marr.  andDiv.,  sec.  888,  and  cases  cited. 

No  polluted  hand  shall  touch  the  pure  foun- 
tains of  justice. 

Broom,  Leg.  Max.,  575;  Ojflfurn  v.  Patmore, 
1  Cromp. ,  M.  & R.,  88 ;  ProU  v.  Wiggiru.  8 Bing. 
(N.  C).  280;  Munt  v.  Stoket,  4  T.  R.,  664; 
CampbeU  v.  CampbeU,  7  CI.  &  P.,  166;  TaUs  v. 
Foot,  12  Johns.,  1. 

The  law  leaves  the  parties  as  it  found  them. 
If  either  has  sustained  loss  by  bad  faith  of  a 
parUicept  criminis,  it  is  but  a  just  infliction  for 
premeditated  fraud. 

Bartle  v.  JVuW,  4  Pet.,  184;  Nesmith  v.  STiel 
<fo7i,4  McLean,  375;  Oraj/  v.  Sinu.  3  W.  C.  C. 
27« ;  BaTidaU  v  Howard,  2  Black,  585  (67  U.  8. , 
XVII.,  260);  Fales  v.  Mayhury,  2  Gall.,  660; 
1  Bish.  Cr.  Law,  sec.  6;  Oregg  v.  Wyman,  4 
Cush.,  822. 

Mr.  JugUee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  Alstema. 

The  plaintiff  in  error  sued  the  defendants  in 
error  for  maliciously  causing  him  to  be  ar- 
rested, imprisoned  and  prosecuted  for  a  crim- 
inal offense  without  probable  cause. 

The  facts  disclosed  in  the  record,  so  far  as  it 
is  necessary  to  state  them,  are  as  follows: 

During  the  late  civil  war  the  rebel  govern- 
ment established  a  court  known  as  the  "Dis- 
trict Court  of  the  Confederate  States  of  Amer- 
ica for  the  Northern  District  of  Alabama."  In 
that  court  the  plaintiff  in  error  was  indicted  for 
treason  against  the  Confederate  States.  The 
indictment  alleged  that  the  troops  of  the  United 
States  were  in  the  Northern  District  of  Alabama 
engaged  in  a  hostile  enterprise  against  the  Con- 
federate States,  and  that  Hickman  "Did  traitor- 
ously then  and  there  assemble  and  continue  with 
the  said  troops  of  the  said  United  States  in  the 
prosecution  of  their  said  expedition  against  the 
the  Confederate  States ;  and  then  and  there,  with 
force  and  arms,  and  with  the  traitorous  inten- 
tion of  co-operating  with  the  said  troops  of  the 
United  States  in  affecting  the  object  of  the  said 
hostile  expedition,  did  array  and  dispose  him- 
self with  them  in  a  hostile  and  warlike  manner 
against  the  said  Confederate  States;  and  then 
and  there,  with  force  and  arms,  in  pursuance  of 
such  traitorous  intentions,  he,  the  said  James 
Hickman,  with  the  said  persons,  so  as  afore 
said  assembled,  armed,  and  arrayed  in  manner 
aforesaid,  wickedly  and  traitorously  did  levy 
war  against  the  said  Confederate  States."  Upon 
this  indictment  a  warrant  was  issued  for  the 


arrest  of  Hickman.  He  was  arrested  and  im- 
prisoned accordingly.  He  applied  to  the  de 
lendant,  Jones,  who  assumed  to  act  as  judge  oi 
the  court,  to  be  allowed  to  give  bail.  Jones  re 
jected  the  application  and  remanded  him  to 
prison.  He  was  subsequently  tried,  acquitted 
and  discharged.  He  alleges  that  the  proceed- 
ing was  without  probable  cause  and  malicious. 
Moore  was  the  clerk  of  the  pretended  court. 
The  name  of  Regan  is  signed  to  the  indictment 
as  district  attorney,  and  he  conducted  the  triaL 
Robert  W.  Coltart  was  deputy-marshal,  and 
Clay  was  the  editor  and  publisher  of  the  "Hunls- 
ville  Confederate,"  a  newspaper Uirough  which 
it  was  alleged  he  incited  the  prosecution  by 
means  of  maUcious  attacks  upon  Hickman  de- 
signed to  produce  that  result.  The  other  de 
fendants  were  members  of  the  grand  jury  by 
which  the  indictment  was  found.  Testimony 
was  given  tending  to  show  that  the  plaintiff 
sympathized  with  the  rebellion  and  participated 
in  it  while  the  rebel  power  predominated  in 
North  Alabama,  both  before  and  after  its  first 
invasion  by  the  forces  of  the  United  States. 
The  court  instructed  the  jury,  among  other 
things,  as  follows: 

"  If,  in  the  case  at  the  bar,  you  believe  that 
the  acts  and  speeches  of  the  plaintiff,  upon 
which  the  defendants  rely  to  prove  his  com- 
plicity with  the  rebellion,  were  the  result  of 
anything  less  than  a  fear  that  if  he  did  not  so 
speak  and  act,  his  life  or  his  liberty  or  hia 
property  would  be  sacrificed  to  his  silence  or 
his  omission,  you  will  find  a  verdict  for  the  de- 
fendants. 

If,  on  the  other  hand,  you  believe  that  these 
acts  of  apparent  complicity  with  the  rebellion 
were  performed  by  the  plaintiff  under  the  in- 
fluence of  an  honest  and  rational  apprehension 
that  to  do  otherwise  would  expose  him  to  per- 
secution or  prosecution,  or  to  loss  of  life,  lib- 
erty or  property,  and  that  notwithstanding 
these  acts  of  afBliation  with  the  rebel  commu- 
nity in  which  he  lived,  he  was  always  at  heart 
honestly  and  truly  loyal  to  the  government  of 
his  country,  he  is  entitled  to  your  verdict." 

The  jury  were  further  instructed  that  it  was 
their  duty  to  acquit  the  defendants,  R.  W.  Colt- 
art  and  Clay.  Exceptions  were  duly  taktn  by 
the  plaintiff,  and  the  case  is  brought  here  for 
review. 

We  have  to  complain  in  this  case,  as  we  do 
frequently,  of  the  manner  in  which  the  bill  of 
exceptions  has  been  prepared.  It  contains  all 
the  evidence  adduced  on  both  sides,  and  the 
entire  charge  of  the  court.  This  is  a  direct  vio- 
lation of  the  rule  of  this  court  upon  the  sub- 
ject. We  have  looked  into  the  evidence  and 
the  charge  only  so  far  as  was  necessary  to  en- 
able us  fully  to  comprehend  the  points  pce- 
sented  for  our  consideration — thus  in  effect  re- 
ducing the  bill  to  the  dimensions  which  the 
rule  prescribes.  No  good  result  can  follow  in 
any  case  from  exceeding  this  standard.  Our 
labors  are  unnecessarily  Increased,  and  the  case 
Intended  to  be  presented  is  not  unfrequentiy 
obscured  and  confused  by  the  excess. 

The  rebellion,  out  of  which  the  war  grew, 
was  without  any  legal  sanction.  In  the  eye  of 
the  law,  it  liad  the  same  properties  as  if  it  had 
been  the  insurrection  of  a  county  or  smaller 
municipal  territory  against  the  State  to  which 
it  belonged.    The  proportions  and  duration  of 
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the  struggle  did  not  affect  its  character.  Nor 
wM  there  a  rebel  goTerament  defaeto  in  such  a 
flense  as  to  give  any  legal  efficacy  to  its  acts. 
It  was  not  recognized  by  the  national,  nor  by 
«ny  foreign  goTemment.  It  was  not  at  any 
time  in  possession  of  the  Capital  of  the  Nation. 
It  did  not  for  a  moment  displace  the  rightful 
gOTeramenL  That  government  was  always  in 
«xiBtenoe,  always  in  the  regular  diachar^  of  its 
functions,  and  constantly  exercising  all  its  mil- 
iUuT  power  to  put  down  the  resistance  to  its 
authority  in  the  insurrectionary  States.  The 
union  of  the  States,  for  all  the  purposes  of  the 
Constitution,  is  as  perfect  and  indissoluble  as  the 
union  of  the  integral  parts  of  the  States  them- 
selves; and  nothing  but  revolutionarr  violence 
can,tn  either  case, destroy  the  ties  whidi  hold  the 
parts  together.  For  the  sake  of  humanity,  cer- 
tain bdfigerent  rights  were  conceded  to  the  in- 
surgents in,  arms.  But  the  recognition  did  not 
extend  to  tlie  pretended  Qovemment  of  the 
Confederacy.  The  intercourse  was  confined  to 
its  military  authorities.  In  no  instance  was 
there  intercourse  otherwise  than  of  this  char- 
acter. The  rebellion  was  simply  an  armed  re- 
sistance to  the  rightful  author!^  of  the  sover- 
eign. Such  was  its  character  in  its  rise,  progress 
and  downfall.  The  Act  of  the  Confederate  Con- 

frees  creating  the  tribunal  in  question  was  void, 
t  was  as  if  it  were  not.  The  court  was  a  nul- 
lity, and  could  exercise  no  rightful  jurisdiction. 
The  forms  of  law  with  whi^  it  clothed  its  pro- 
ceedings gave  no  protection  to  those  who,  as- 
suming to  be  its  officers,  were  the  instruments 
by  wluch  it  acted.  In  the  case  before  us,  tres- 
pass would  have  been  the  appropriate  remedy ; 
but  the  authorities  are  clear  that  case  also  may 
1)e  maintained.  E^ch  form  of  action  is  gov- 
erned by  its  own  principles.  It  is  needless  to 
consider  them,  as  none  of  the  exceptions  taken 
relate  to  that  subject.  Our  opinion  will  be  con- 
fined to  those  which  have  been  specifically  men- 
tioned. 

1.  The  court  instructed  the  jury  to  acquit 
the  defendants,  J.  W.  Clay  and  R.  W.  Coltart. 
There  was  some  evidence  against  both  of 
them.  Whether  it  was  sufficient  to  warrant  a 
verdict  of  guilty  was  a  question  for  the  jury 
under  the  instructions  of  the  court.  The  learned 
judge  mingled  the  duty  of  the  court  and  jury, 
leavmg  to  ue  jury  no  discretion  but  to  obey 
the  direction  of  the  court.  Where  there  is  no 
evidence,  or  such  a  defect  in  it  that  the  law 
will  not  permit  a  verdict  for  the  plaintiff  to  be 
g^ven,  such  an  instruction  may  be  properly  de- 
manded, and  it  is  the  duty  of  the  court  to  give 
it.  To  refuse  is  error.  In  this  case  the  evi- 
dence was  received  without  objection,  and  was 
before  the  jury.  It  tended  to  maintain,  on  the 
port  of  the  plaintiff,  the  issue  which  they  were 
to  try.  Whether  weak  or  strong,  it  was  their 
right  to  pass  upon  it.  It  was  not  proper  for  the 
court  to  wrest  this  part  of  the  case,  more  than 
any  other,  from  the  exercise  of  their  judgment. 
The  instruction  given  overlooked  the  line 
which  separates  two  separate  spheres  of  duty. 
Though  correlative,  they  are  distinct,  and  it  is 
important  to  the  right  aaministration  of  justice 
that  they  should  be  kept  so.  It  is  as  much 
within  the  province  of  the  jury  to  decide  ques- 
tions of  fact  88  of  the  court  to  decide  questions 
See  9  Wau^  U.  S.,  Book  19. 


of  law.  The  jury  should  take  the  law  as  laid 
down  by  the  court  and  give  it  full  effect.  But 
its  apphcation  to  the  facts — and  the  facts  them- 
selves— it  is  for  them  to  determine.  These  are 
the  checks  and  balances  which  give  to  the  trial 
by  jury  its  value.  Experience  has  approved 
their  importance.  They  are  indispensable  to 
the  harmony  and  proper  efficacy  of  the  system. 
Such  is  the  law.  We  think  the  exception  to  this 
instruction  was  well  taken.  AyUmn  v.  Ulmer,  12 
Mass.,  7Si\  N.  T.  FSre  Int.  Co.  v.  Walden.  12 
Johns.,  513;  Utiealn».  Co.  v.  Badgor,  8  Wend., 
102;  TufU  V.  Sedbury,  11  Pick.,  140;  MorUm. 
V.  Fairbanla,  Pick.,  868;  Fuh&r  v.  Dun- 
ean,  1  Hen.  &  Mun.,  662:  Sehuehardt  v.  AUen, 
1  Wall.,  359  [68  U.  S.,  XVII..  642]. 

2.  The  other  instruction  to  be  considered 
was,  substantially,  that  if  the  plaintiff  had  him- 
self been  a  traitor  he  could  not  recover  against 
those  who  had  been  instrumental  in  his  arrest, 
imprisonment  and  trial  for  treason  against  the 
Confederacy — the  treason  alleged  to  consist  in 
the  aid  which  he  had  given  to  the  troops  of  the 
United  States  while  engaged  in  suppressing  the 
reliellion. 

As  matter  of  law,  we  do  not  see  any  connec- 
tion between  the  two  elements  of  this  proposi- 
tion. Giving  aid  to  the  troops  of  the  United 
States,  by  whomsoever  given,  and  whatever  the 
circumstances,  was  a  lawful  and  meritorious 
act.  If  the  plaintiff  bad  before  co-operated 
with  the  rebels  there  was  a  loeui  penitentuB, 
which,  whenever  he  chose  to  do  so,  be  had  a 
ri^ht  to  occupy.  His  past  or  subseiquent  com- 
plicity with  those  engaged  in  the  rebellion 
might  affect  his  character,  but  could  not  take 
away  his  legal  rights.  It  certainly  could  not, 
as  matter  of  law,  nve  impunity  to  those  by 
whose  instrumentauty  he  was  seized,  impris- 
oned, and  tried  upon  a  capital  charge  for  serv- 
ing his  country.  Such  a  iustiflcaUon  would  be 
a  strange  anomaly.  SMdenoe  of  treasonable 
acta  on  his  part  against  the  United  States  was 
alien  to  the  issue  before  the  jury.  To  admit  it, 
was  to  put  the  plaintiff  on  trial  as  well  as  the 
defendante.  The  proofs  upon  the  question  thus 
raised  might  be  more  voluminous  than  those 
upon  the  issue  made  by  the  pleadings.  The 
trial  might  be  indeflmtely  prolong^].  The 
minds  of  the  jury  could  hardly  fail  to  be  dark- 
ened and  confused  as  to  the  real  character  of 
the  case  and  the  duty  they  were  called  upon  to 
discharge.  The  guilt  of  the  plaintiff,  if  estal>- 
lisbed,  could  in  nowise  affect  the  legal  liabil- 
ity of  the  defendante;  nor  could  the  tact  be  re- 
ceived in  mitigation  of  damages.  It  is  well  set- 
tled, that  proof  of  the  bad  character  of  the 
plaintiff  is  inadmissible  for  any  purpose  in  ac- 
tions for  malicious  prosecution.  Oreenl.  £v. ,  sec. 
65.  All  the  evidence  upon  this  subject  dis- 
closed in  the  bill  of  exceptions  was  incompe- 
tent, and  should  have  been  excluded  from  go- 
ing to  the  jury.  This  instruction  also  was  er- 
roneous. 

7%«  judgtnmt  it  reeerted,  and  ths  eatue  re- 
manded to  the  court  below  teitA  an  order  to  ittue 
a  venire  de  novo. 


Cited-20  WaU.,  arr ;  M  U.  8.,  SM ;  SS  r.  S.,  288 ;  as 
U.SMltS;  1(BT7.B.,U8. 
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ISAAC  K.  SWAIN,  Appt., 

t. 

STEPHEN  H.  BEAMEN8. 

(See  8.  a, »  Wall.,  aM-»4.) 

Agreement,  futfilhnent  of—aeg[uie»etnet  <n  oAor- 
atlon* — eontraet  vrithin  Statute  ofPrartdt,  how 
varied — aeeeptanee  (tf  peifoTtnanee. 

Agreement  to  erect  a  buUdtng  of  oertaln  dimen- 
sions Is  not  satlBfied  by  buUdln?  one  of  other  di- 
mensions, tbouirb  larger. 

Acoulescence  In  the  ohangre  of  dimensions  of  the 
bulldlnsr  mar  be  shown  by  the  party  being  present 
and  not  objecttng  and  by  nis  declarations. 

A  written  contract.  faJIIng  within  the  Statute  of 
Frauds,  cannot  be  varied  by  any  subsequent  agree- 
ment of  the  parties,  unless  such  new  agreement  Is 
also  In  writlDg. 

Performance  of  an  agreement,  void  by  the  Stat- 
ute of  Frauds,  and  acceptance  of  such  penormanoe 
Is  an  answer  to  the  statute. 

Where  a  person  tacitly  encourages  an  act  to  be 
done,  he  cannot  afterwards  exercise  his  legal  right 
In  oppoeltloo  to  such  consent.  If  his  conduct  In- 
duced the  other  party  to  change  his  position,  so 
that  he  will  be  pecuniarily  prejudiced  by  the  as- 
sertion of  such  adyerse  clum. 
[No.  20.] 
Argued  Dee.  U,  1869.      Decided  Jan.  ti,  1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

This  action  was  brought  by  the  appellees  in 
a  state  court  of  Wisconsin,  to  compel  the  de- 
fendant to  cancel  a  certain  mortgage. 

Upon  the  petition  of  the  defendant,  a  citizen 
of  Michigan,  an  order  was  entered  in  said  court 
for  the  removal  of  the  action  to  the  Circuit  Court 
of  the  United  States  in  and  for  the  District  of 
Wisconsin.  A  new  petition  was  filed  by  the 
appellees  in  that  court,  and  a  decree  entered 
therein  in  their  favor. 

The  respondent  thereupon  took  an  appeal  to 
this  court. 

The  stipulation  relied  upon  by  the  complain- 
ants indorsed  on  the  back  of  the  mortgage  was 
as  follows: 

It  is  hereby  stipulated  and  agreed  by  said 
party  of  the  second  part  named  within,  that  If 
within  two  years  from  this  date  the  large  saw- 
mill of  fifty  by  one  hundred  feet  in  size  shall  be 
properly  built  and  completed  upon  the  founda- 
tion commenced  last  fall,  by  driving  piles, which 
is  on  the  premises  described  in  mor^iwe  men- 
tioned as  being  executed  by  the  said  ,K>hn  W. 
Medliery  and  James  F.  Aldrich  and  their  wives, 
to  accept  in  place  of  the  within  mortgage  secu- 
rity in  proper  fire  insurance  policy  or  policies 
on  said  large  saw- mill,  and  Uiereupon  to  dis- 
cliarge  the  within  mortgage;  to  which  stipula- 
tion and  agreement,  well  and  truly  to  be  com- 
plied with,  he  hereby  binds  and  obligates  him- 
self bis  heirs,  executors,  administrators  and 
assigns. 

Dated,  Apr.  14,  18ft6. 

Isaac  N.  Swain.  (Seal). 

A  further  statement  of  the  case  appean  in 
the  opinion  of  the  court. 

Metin.  i.  v..  Howard,  Finehe,  Lynde  <£ 
Miller,  for  appellant : 

The  first  question  that  arises  is,  whether 
Swain  in  fact  consented  to  the  changes  in  the 
construction  of  the  new  saw-mill,  and  agreed 
to  accept  it  thus  constructed,  as  a  compliance 
with  his  agreement  indorsed  on  the  Milwaukee 
mortgage,  as  averred  in  the  bill. 
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The  weight  of  evidence  is  against  this  aver- 
ment. 

One,  and  perliapa  the  leading,  motive  with 
Mr.  Swain  was  to  preserve  undisturbed  the 
shop  of  his  deaf  and  dumb  brother.    This  is- 

Elamly  referred  to  in  tlie  agreement,  when  it- 
xes  the  size  and  foundation. 

The  evidence  of  this  pretended  parol  agree- 
ment for  a  change  in  the  size  and  dimensions' 
of  the  new  saw- mill,  leaves  the  facts  so  uncer- 
tain that  a  court  of  equity  will  not  attempt  to 
enforce  it. 

Carrv.  DufxU.  14  Pet.,  77;  11  Ves.,  688. 

Such  a  consent  and  verbkl  agreement  ar& 
void  by  the  Statute  of  Frauds  of  Wisconsin. 

The  Wisconsin  Code  of  1868,  p.  618,  de- 
clares that  "  Na  estate  or  interest  in  hud  other- 
than  leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  conoemincr 
lands  or  in  any  manner  relating  thereto,  sliafi 
hereafter  be  created,  granted,  assigned,  sur- 
rendered or  declared,  unless  by  act  or  operation 
of  law,  or  by  deed  or  conveyance  in  writing' 
subscribed  by  the  party  creating,  granting,  as- 
signing, surrendering  or  declaring  the  same  or 
his  lawful  agent  thereunto  authormd  bv  writ- 
ing." Sec.  8.  "  Every  contract  for  tlie  leasing^ 
for  a  longer  period  than  one  year,  or  for  the 
sale  of  any  luids  or  any  interest  in  lands,  shall 
be  void  unless  the  contract,  or  some  note  or 
memorandnm  thereof,  expressing  the  consider- 
ation, be  in  writing  and  be  subKribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made. " 

The  same  Code,  same  title  (p.  616,  sec.  S), 
declares  that  the  term  ''lands"  as  used  in  this 
title  shall  be  construed  as  co-extensive  in  mean- 
ing with  "lands,  tenements  and  hereditaments."' 
and  the  terms  "estate  and  interest  in  lands."' 
shall  be  construed  to  embrace '  'every  estate  aod. 
interest,  freehold  and  chattel,  legal  and  equi- 
table, present  and  future,  vested  and  contingent, 
in  lands  as  above  defined." 

Stevene  v.  Cooper.  1  Johns.  Ch.,  426;  Boyd  ▼. 
8Ume,  11  Mass.,  842;  Cattro  t.  lUiet,  18  Tex., 
229. 

In  Hunt  V.  llaynard,  6  Pick.,  489,  the  court 
says:  "We  are  called  upon  to  enjoin  against 
the  use  of  a  mortgage  deed,  by  verbal  proof 
that  the  respondent  had  given  up  his  estate. 
The  proposition  is  self-evidently  false." 

Parker  v.  Parker,  2  Met.,  481. 

But  in  case  Swain  did  agree  to  accept  the- 
new  mill  as  changed,  Medbury  could  not  en- 
title himself  to  a  discharge  of  Uie  mortgage, 
without  procuring  and  delivering  to  him  Qie- 
policies  of  insurance  called  for  by  liis  agree- 
ment.    This  was  not  done. 

The  agreement  is  to  "accept,  in  place  of  the 
Milwaukee  mortgage,  security  in  proper  flre 
insurance  policy  or  policies,  on  said  lar^  saw- 
mill, and  thereupon  discharge  the  withm  mort- 
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othing  can  be  more  evident  than  ttiat  by  the 
contract  of  sale  the  additional  security  wb» 
to  be  of  the  same  duration  as  the  main  mort- 

This  mortgage  was  then  as  enduring  a  se- 
curity for  the  payment  of  the  principal  aebt  as. 
the  main  mortgage;  and  it  is  impossible  to  sup- 
pose that  Mr.  Swain,  in  granting  by  liis  agree- 
ment the  privilege  of  substituting  polides  of  in- 
surance for  the  Milwaukee  mortgage,  intended 
tliat  a  policy  running  but  for  one  year  should. 
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operate  aa  a  complete  eztinguUbment  of  his 
ngbt  tn  have  additional  security. 
Mr.  Matt  H.  Carpenter,  for  appellees: 
This  case  depends  upon  the  following  ques- 
tions: 

1.  Was  the  mill  constructed  in  substantial 
conformity  with  the  agreements? 

2.  If  constructed  differently,  did  Swain  con- 
sent to  or  axxjuiesce  in  the  departure  from  the 
original  plan? 

8.  Did  Swain,  after  its  construction,  accept 
policies  on  the  mill,  in  pursuance  of  the  agree- 
ment? 

As  the  complainants  do  not  claim  that  the 
mill  was  constructed  in  the  precise  form  men- 
tioned in  the  agreement,  it  becomes  necessary 
to  inquire  what  was  the  spirit  of  that  agree- 
ment, and  whether  it  has  so  far  been  observed 
as  to  entitle  the  parties  interested  to  claim  the 
benefit  of  the  agreement  aeainst  Swain.  The 
agreement  speaks  of  a  mill  to  be  constructed 
"fifty  by  one  hundred  and  fifty  feet  in  size;" 
the  mill  actually  constructed  was  seventy-eight 
by  one  hundred.  But  the  complainants  con- 
tend that  this  was  a  substantial  compliance 
with  the  agreement,  and  that  Swain  accepted 
it  as  such  by  accepting;  the  policies  of  insurance 
obtained  thereon;  ana  that  he  is  estopped  to 
object  to  the  dimensions  of  the  mill,  when 
called  upon  to  cancel  the  mortgage. 

The  only  general  rule  is,  that  the  perform- 
ance must  M  such  as  is  required  by  the  true 
spirit  and  meaning  of  the  contract,  and  the  in- 
tention of  the  parties  as  expressed  therein.  ' '  A 
mere  literal  accurate  performance  may  wholly 
fail  to  satisfy  the  true  purpose  of  the  contract. " 
2 Pars.  Oont.,168. 

The  only  interest  Swain  had  in  the  agree- 
ment, was  to  obtain  the  securi^. 

The  precise  dimensions  of  the  mill  were  of 
no  consequence  to  Swain;  its  value,  every- 
thing; because  upon  its  ^ue  depended  his 
security,  which  was  the  subject  of  the  agree- 
ment; yet  the  literal  requirements  of  the  agree- 
ment would  have  been  satisfied  by  the  con- 
struction of  a  mill  of  any  value,  or  even  of 
no  value,  provided  it  were  fifty  by  one  hun- 
dred feet,  for  this  is  the  only  specification  in 
the  agreement  in  regard  to  the  mill. 

The  deposition  of  the  defendant  below, 
Swain,  is  conclusive  of  the  intention  of  the 
parties  in  making  the  agreement  on  the  back 
of  the  mortgage;  that  is,  to  give  the  defendant 
security  by  poucies  of  insurance  on  the  mill. 
He  tries,  as  an  afterthought,  to  make  out  that 
be  had  a  purpose  in  drafting  that  agreement, 
which  was  not  known  to  the  other  parties  and, 
therefore,  constituted  a  fraud  upon  them,  if  the 
contract  is  to  be  construed  as  he  contends. 
He  rays: 

"  This  defendant,  then,  knowing  that  he  had 
failed  to  obtain  in  writing  a  recognition  of  their 
obligation  to  build  the  said  saw-mill,  and  to 
oonnne  them  to  both  the  size  and  particular 
location,  as  commenced  the  fall  previous,  etc., 
and  thinking  that  this  would  be  a  good  oppor- 
tnnity  to  do  so,  thereupon  hastily  wrote  a  con- 
ditional agreement,  etc.,  which  was  indorsed 
on  the  mortgage,  and  executed  and  acknowl- 
edged by  Swain.  Swain  does  not  pretend  that 
the  other  parties  to  the  agreement  had  any  such 
thing  in  view.  On  the  contrary,  he  now  pre- 
teniu  that  he  was  playing  a  trick  and  a  fraud 
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upon  them,  and  thus  incidentally  binding  them 
to  do  what  they  did  not  intend  to  be  bound  for." 

In  Jordan  v.  Dyer,  84  Vt.,  106,  the  court 
says: 

"  We  regard  it  as  a  rule  of  law,  no  less  than 
of  morals,  that  whatever  is  expected  by  one 
party  to  a  contract,  and  known  to  be  so  ex- 
pected by  the  other,  is  to  be  deemed  a  part  or 
condition  of  the  contract." 

The  testimony  clearly  shows  that  the  mill 
which  was  constructed  was  more  valuable  than 
it  would  have  been  if  constructed  fifty  by  one 
hundred  feet,  and  that  the  change  in  the  form 
of  the  mill  was  made  for  that  reason,  upon  the 
advice  of  mechanics  and  experts. 

Swain  consented  to  or  acquiesced  in  the 
change  that  was  made. 

By  the  principal  mortgage,  Medbery  &  Aid- 
rich  agreed  to  keep  the  property — including  thQ 
new  saw- mill  to  be  built — insured;  and  It  was 
provided  that  in  case  they  failed  to  do  so, 
Swain  mi);ht  insure  the  same  at  the  cost  of 
Medbery  &  Aldrich,  and  the  charges  and  pre- 
mium should  be  added  to  and  considered  a  part 
of  the  debt  secured  by  the  mortgage.  By  the 
contract  indorsed  on  the  Wisconsin  mortgage, 
Swain  agrees  that,  when  the  mill  is  completed, 
he  will  accept  policies  of  insurance  upon  the 
mill  and  discharge  the  Wisconsin  mortgage. 

From  these  two  provisions  read  togetner,  the 
intention  of  the  parties  is  plain.  The  Wiscon- 
sin mortgage  was  intended  to  remain  until 
Swain  should  obtain  his  security  upon  the  new 
mill ;  then  it  was  to  be  canceled.  Now,  we  sub- 
mit that  when  the  mill  was  completed  and 
Swain  had  policies  of  insurance  upon  the  mill, 
it  became  his  duty  to  discharge  the  Wisconsin 
mortgage,  without  regard  to  whether  Medbery 
&  Aklrich  had  obtained  the  policies  and  as- 
signed them  to  Swain,  or  Swain  had  obtained 
them  himself,  charging  the  costs  and  premium 
to  Medbery  &  Aldrich,  as  he  was  authorized  \d 
do  by  the  Michigan  mortgage;  because  in  either 
event  Swain  had  the  security  upon  which  that 
mortgage  was  to  be  discharged. 

Swain  admits  that  in  1869  be  procured  |6,000 
insurance  on  the  saw-mill  in  New  York ;  and 
this  account  shows  that  Medbery  &  Aldrich 
paid  the  premium.  He  then  had  the  security 
upon  which  he  was  bound  to  cancel  the  mort- 
gage by  his  own  testimony. 

It  is  well  settled  that  a  written  or  sealed  in- 
strument may  be  varied  as  to  the  time  or  man- 
ner of  its  performance,  or  may  be  waived  alto- 
gether by  a  subsequent  parol  agreement. 

Oou  V.  Nugent,  5  B.  &  Ad.,  66;  Keating  x. 
Price,  1  Johns.  Cas.,  22;  Oummingt  v.  Arnold, 
8  Met.,  486,  and  cases  cited  by  the  court;  Bf- 
win  V.  Saunders,  1  Cow.,  240;  Blood  y.  Bnot, 
12  Vt.,  626;  Bobinton  v.  BatehMer,  4  N.  H^ 
40;  Orafton  Bk.  v.  Woodwxrd,  6  N.  H.,  9»; 
Biehardton  v.  Hooper,  13  Pick.,  446;  Bateliff 
v.  Pemberton,  1  Esp.,  35;  Fleming  v.  GUbert,  8 
Johns.,  628,  and  cases  cited  by  Thompson,  J.j 
Farter  v.  Stewart.  2  Aik. ,  417 ;  Gdbe  v.  Jameecm, 
10  Ired.,  198;  Beed  v.  MeOretn,  5  Ohio,  878; 
Monroe  v.  Perkini,  9  Pick.,  298. 

The  doctrine  of  equitable  estoppel,  as  applied 
in  all  the  modem  cases,  precludes  Sw^n,  after 
standing  by  and  witnessing  the  completion  of 
the  mill  with  its  actual  dimensions,  from  ob- 
jecting to  cancel  the  mortgage,  upon  the  ground 
of  changing  the  plan. 
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Dbc.  Tkrk, 


"  Wliere  a  person  tacitly  encourages  an  act 
to  -be  done  or  consents  to  it,  he  cannot  after- 
-words  exercise  his  legal  right  in  opposition  to 
such  consent." 

Morrig  Can,  Co.  t.  Lemt,  1  Beas.  (K.  J.). 
823;  Blackwood  v.  Jones.  4  Jones,  Eq.  (N.  C), 
54;  Chiapella  t.  Brown,  14  La.  Ann.,  186; 
BUvm  V.  t^eer,  10  Cal.,  172;  Snodgrati  v. 
Biekettt,,  18  Cal.,  859;  Cochran  v.  Barrow.  22 
HI..  846;  J)am»  v.  Handy.  87  N.  H.,  66;  TOton 
V.  Nelton,  27  Barb.,  595;  Oorbett  y.  Norarott, 
35  K.  H.,  99;  Funk  v.  Newcomer,  10  Md.,  801 ; 
Niton  v.  Careo.  28  Miss.,  414;  OatUnfi  ▼.  iiod- 
man,  6  Ind.,  289;  TfeH*  v.  Pli«-e«,  7  Post.  (N. 
H.),  508;  ^rong  v.  EHmx/rih,  26  Vt.,  368; 
C^  T.  Wheeler,  14  Wis.,  281,  and  cases  cited 
in  the  opinion  of  the  court. 

Mr.  Juitiee  Clifford  delivered  the  opinion 
of  the  court: 

Subsequent  to  the  removal  of  the  case  from 
the  slate  court  to  the  circuit  court,  a  new  bill 
of  complaint  was  filed  by  the  consent  of  the 
respondent,  so  that  it  is  not  necessary  to  refer 
to  the  proceedings  in  the  suit  before  the  peti- 
tion for  the  removal  was  granted. 

Swain,  the  appellant  and  respondent,  owned 
certain  real  estate  situated  in  the  State  of  Mich- 
igan, and  on  the  14th  of  April,  18S5,  he  sold 
£e  same  to  John  Medbury  and  James  F. 
Aldrich,  for  the  consideration  of  $52,000,  as 
appears  by  the  pleadings. 

Pursuant  to  the  terms  of  the  sale,  the  pur- 
chasers paid  $10,000  in  cash  when  the  need 
was  executed,  and  gave  back  a  mortgage  on 
the  same  real  estate  to  secure  the  balance  of  the 
purchase  money,  which  was  payable  in  install- 
ments at  different  times.  Medbery  at  that  time 
was  the  owner  of  an  undivided  third  part  of 
certain  lots  situated  in  Milwaukee,  in  the  State 
of  Wiaconsm,  together  with  a  flouring-mill 
erected  thereon,  called  the  Empire  Mill,  and  he 
and  his  wife,  on  the  same  day,  and  as  a  part  of 
the  same  transaction,  gave  a  mortgage  of  the 
same  lots  and  mill  to  the  appellant  as  additional 
security  for  the  balance  remaining  unpaid  of 
the  purchase  money  of  the  first  mentioned  real 
estate. 

Prior  to  the  purchase  and  sale  of  the  Michi- 
gan real  estate,  the  foundation  for  a  saw-mill, 
fifty  feet  by  one  hundred  and  fifty  feet,  to  be 
erected  on  the  premises,  had  been  commenced, 
and  the  mortgagee,  at  the  time  the  second  mort- 
gage was  executed  as  additional  security,  stip- 
ulated and  agreed  with  the  mortgagors  therein 
that  if  the  mortgagors  in  the  first  mortgage 
built  and  completed  the  saw-mill  there  de- 
scribed, in  a  proper  manner,  upon  the  founda- 
tion so  commenced,  within  two  years  from  that 
date,  be  would  accept  as  security  in  place  of 
that  mortgage,  proper  fire  insurance  policies  on 
said  saw-miU,  and  would  thereupon  cancel  and 
discharge  the  said  second  mortgage.  Reference 
is  made  to  the  stipulation  for  its  exact  phrase- 
ology, as  more  fully  set  forth  in  the  record, 
ana  it  will  be  seen  that  it  was  duly  executed 
under  the  hand  and  seal  of  the  appellant,  and 
was  indorsed  at  large  on  the  second  mortgage, 
which  was  given  as  additional  security. 

Substantial  compliance  on  the  put  of  the 
mortgagors  in  the  first  mortgage  with  all  the 
conditions  of  that  agreement,  and  within  the 
time  therein  specified,  is  set  up  by  the  appellees 
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and  complainants;  and  they  also  allege  that  the 
mortgagors  in  the  second  mortgage  subsequent- 
ly sold  and  conveyed,  by  de«d  of  warranty,  all 
their  interest  in  and  to  the  said  lots  and  mill, 
and  that  they,  the  complainants,  afterwards  be- 
came the  purchasers  of  the  said  lots  and  mill; 
and  they  allege  that  at  the  time  the  suit  was 
commenced  they  were  the  owners  of  the  same 
in  fee,  as  alleged  in  the  bill  of  complaint.  Thev- 
do  not  claim  that  the  mill  built  and  complctea, 
as  aforesaid,  was  of  the  precise  dimensions  men- 
tioned in  the  agreement,  but  they  allege  that  it 
was  of  larger  dimensions  and  of  greater  value, 
and  that  it  was  better  adapted  to  the  purpose 
to  be  accomplished;  and  they  aver  that  the  mill 
as  built  and  completed  was  recognized  and  ac- 
cepted by  the  appellant  as  a  compliance  with 
that  agreement. 

Based  on  these  and  other  allegations,  the 
prayer  of  the  bill  of  complaint  is,  that  the  mort- 
gage of  the  lots  and  mill,  called  the  second 
mortgage  for  the  purpose  of  identification,  may 
be  ordered  and  decreed  to  be  canceled  and  dis- 
charged, and  that  the  complainants  may  have 
such  other  and  further  relief  as  the  nature  of  the 
case  shall  require. 

I.  Special  reference  to  the  evidences  of  title 
exhibited  by  the  complainants  is  unnecessary, 
as  the  parties  before  the  hearing  in  the  circuit 
court  entered  into  a  written  stipulation  that  the 
complainants,  at  the  time  the  bill  of  complaint 
was  filed,  were  the  owners  in  fee  of  the  lots  in 
question  and  of  the  flouring-mill  located  on  the 
premises.  Possessed  of  the  title  to  the  lots  and 
mill  as  previously  held  by  the  mortgagors,  the 
claim  of  the  complainants  is  that  the  mortgage 
thereon  held  by  the  appellant  should  be  can- 
celled and  discharged,  because,  as  they  insist, 
the  conditions  of  the  stipulation  and  agreement 
indorsed  on  the  same,  providing  for  VbaX  result, 
have  all  been  fullfllled. 

Such  is  the  claim  of  the  comploinanta,  but  the 
respondent  denies  that  proposition  and  every 
element  of  it,  and  he  contends  that  the  com- 
plainants have  no  claim  to  any  relief,  because 
he  insists  that  the  mortgagors  in  the  first  mort- 
gage never  fulfilled  any  of  the  conditions  speci- 
fied in  that  stipulation  and  agreement;  that  they 
never  buUt  and  completed  the  saw-mill  there- 
in described;  and  he  expressly  denies  that  they 
ever  procured  the  policies  of  insurance,  as  al- 
leged, or  that  he  ever  accepted  the  mill  which 
they  did  build  on  the  premises  as  a  compliance 
with  that  stipulation  and  agreement. 

Both  parties  were  fully  heard  in  the  circuit 
court,  and  a  decree  was  entered  for  the  com- 
plainants canceling  and  discharging  the  mort- 
gage, and  the  respondents  appealed  to  this 
court. 

II.  Relief  cannot  be  decreed  to  the  complain- 
ants on  the  ground  that  the  mortgagors  in  the 
principal  mortgage  built  and  completed  a  saw- 
mill on  the  premises  embraced  in  that  mort- 
gage, of  the  dimensions  specified  in  the  written 
stipulation  and  agreement  which  is  indorsed  on 
the  second  mortgage,  as  the  bill  of  complaint 
concedes  that  they  did  not,  in  terms,  comply 
with  that  condition,  and  the  complainants  do 
not  claim  in  argument  that  the  saw-mill  which 
those  parties  built  thereon  was  of  that  form  or 
of  Uiose  dimensions.  Strict  compliance,  there- 
fore, with  the  conditions  of  the  stipulation  can- 
not be  maintained,  as  the  proposition  finds  no 
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mipport  either  in  the  pleadings  or  proofs,  but 
ib  contradicted  by  both  in  every  part  of  the  rec- 
ord. 

Proof  of  strict  perfonaanoe  failing,  the  next 
proposition  of  the  complainants  is :  that  the  saw- 
mill which  those  mortgagors  did  build,  consti- 
tutes a  substantial  compliance  with  the  condi- 
tions of  that  stipulation,  but  it  is  not  possible  to 
decide  as  a  conclusion  of  law  that  a  saw-mill 
sevpnty-eigbt  feet  in  width  by  one  hundred  feet 
in  length  is  a  substantial  compliance  with  an 
agreement  which  required  that  the  saw-mill  to 
be  constructed  should  be  of  the  dimensions  de- 
scritted  in  that  instrument,  even  though  it  be 
shown  that  it  cost  more  and  was  of  greater  value 
and  better  adapted  to  the  purposes  to  be  ac- 
complished; as  the  appellant  having  stipulated 
that  the  saw-mill  to  be  built  should  be  fifty  feet 
in  width  by  one  hundred  and  fifty  feet  in  length, 
had  a  right  to  stand  upon  the  contract  and  to 
insist  that  it  should  be  fulfilled  according  to  its 
terms. 

Substantial  performance,  it  is  true,  is  all  that 
is  required  to  satisfy  any  such  agreement,  and 
it  may  also  be  conceded  that  in  the  adjudica- 
tion of  controversies  growing  out  of  building 
contracts  slight  differences  in  the  dimensions 
between  the  building  constructed  and  the  terms 
of  the  contract  may,  under  many  circumstances, 
be  overcome  by  a  reasonable  application  of 
that  rule,  but  the  differences  in  the  case  be- 
fore the  court  are  far  too  great  to  fall  within 
that  principle,  as  the  effect  would  be  to  make  a 
new  contract  and  substitute  it  in  the  place  of 
the  stipulation  executed  by  the  parties. 

III.  Suppose  neither  of  those  propositions 
can  be  sustained,  still  the  complainants  contend 
that  the  decree  of  the  circuit  court  should  be  af- 
firmed, because  they  insist  that  the  appellant 
acquiesced  in  the  departure  from  the  plan  and 
dimensions  as  specified  in. the  written  instru- 
ment, and  that  he  expressly  accepted  the  said 
mill  which  those  parties  built  and  completed  as 
a  compliance  with  that  stipulation. 

Considerable  conflict  exists  in  the  proofs  upon 
that  subject,  and  in  view  of  that  fact  it  becomes 
necessary  to  examine  with  some  care  the  cir- 
cumstances attending  the  transaction  as  bear- 
ing upon  the  probabilities  of  the  case.  Dupli- 
cate agreements  were  executed  between  the  pax- 
ties  to  the  before  mentioned  deed  of  conveyance 
for  the  purchase  and  sale  of  the  lands  therein 
described  six  months  before  the  deed  of  the 
same  and  the  mortgage  back,  as  aforesaid,  were 
signed  and  deliverad,  by  which  the  appellant 
agreed  to  sell,  and  the  grantees  in  the  deed  and 
the  mortgagors  in  the  mortgage  back  agreed  to 
purchase  those  tracts  of  land,  with  certain  ex- 
cepiions,  which  are  unimportant  in  this  investi- 
gation, and  also  with  certain  reservations,  of 
which  two  only  need  be  noticed : 

1.  Be  reserved  ihe  house  where  he  resided 
and  the  premises  connected  therewith  for  his  ben- 
efit for  one  year  from  the  date  of  the  agreement. 

3.  Also  Uie  use  and  occupancy  of  the  shop 
and  fixtures  connected  with  the  same  then  in  the 
possession  of  his  brother,  a  deaf  mute,  together 
with  the  use  of  the  water  "  as  now  used,  or  in 
a  similar  way,"  so  long  as  the  said  brother 
chooses  to  occupy  the  same,  "  to  be  free  of  rent, 
let,  or  unnecessary  hindrance,  otherwise  than  if 
in  the  way  of  other  important  Improvements  it 
may  be  removed  "  sufliciently  to  be  out  of  the 
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way,  "  and  where  he  can  have  the  same  use  and 
privileges  as  before."  i 

By  the  terms  of  the  agreement  as  amended 
the  purchasers  were  to  pay  $10,000  in  cash,  and 
they  were  to  give  their  Ixind  for  $42,000  for 
the  balance  of  the  purchase  money,  together 
with  a  mortgage  back  of  the  whole  real  estate 
purchased  to  secure  the  payments,  and  they  al- 
so covenanted  to  give  "good  and  satisfactory 
security  upon  other  property"  for  the  sum  of 
$6,666.66).  They  also  agreied  to  keep  an  in- 
surance in  some  safe  insurance  company  upon 
the  insurable  property  on  the  premises,  to  the 
amount  of  one  third  of  its  value,  for  the  ben- 
efit and  sectirity  of  the  mortgagee.  No  provis- 
ion was  made  for  any  insurance  upon  the 
"other  property"  to  be  conveyed  to  the  appel- 
lant as  additional  security,  but  when  the  mort- 
gage back  was  executed,  six  months  later,,  it 
was  therein  stipulated  that  the  mortgagors 
should  "well  and  truly  keep  the  buildings 
erected,  and  the  large  sawmill  to  be  erected 
upon  the  premises,"  insured  in  some  safely  re- 
puted fire  insurance  company  or  companies 
against  loss  by  fire,  and  that  they  should  assign 
the  said  policy  or  policies  to  the  appellant  or 
his  assigns;  and  it  contained  the  farther  stip- 
ulation that  in  default  thereof  it  should  be  law- 
ful for  the  appellant  or  his  assigns  to  effect  the 
said  insurance,  and  that  the  premiums  paid  for 
effecting  the  same  and  the  costs  and  charges 
should  be  a  lien  on  the  said  mortgaged  prem- 
ises. 

Evidently  the  deed  of  conveyance  and  the 
two  mortgages,  together  with  the  stipulation 
indorsed  on  the  second  mortgage,  must  be  con- 
strued together,  as  thev  constitute  parts  of  the  • 
same  transaction;  and  reference  may  also  Iw 
made  to  the  written  agreement  for  the  pur- 
chase and  sale  of  the  real  estate  embrat^  in 
the  deed,  as  that  agreement  remained  in  force 
when  the  other  instruments  were  drafted  and 
until  the  transaction  was  finally  closed. 

Security,  it  is  stipulated,  shall  be  accepted  "in 
proper  fire  insurance  policy  or  policies  on  taid 
large  saw-mill  in  place  of  the  withhi  mortgage," 
but  the  amount  of  the  insurance  to  be  procured 
as  the  substitute  for  the  mortgage  security  is 
not  specified,  and  without  reference  to  the  in- 
strument which  provided  for  the  sale  and  pur- 
chase of  the  real  estate  included  in  the  deed  of 
conveyance  it  would  be  dilflcult  if  not  impossi- 
ble to  define  that  amount,  but  when  the  sev- 
eral instruments  relating  to  the  transaction  are 
considered  together  all  ambiguity  at  once  dis- 
appears. 

Viewed  in  the  light  of  those  suggestions  the 
intention  of  the  parties  appears  to  be  plain,. as 
it  is  quite  evident  that  the  second  mortgs|ge 
constitutes  the  "security  upon  other  property" 
for  the  amount  which  the  purchasers  of  the 
real  estate  agreed  to  give  to  the  appellant  as 
the  seller  thereof  in  edition  to  the  mortgage 
liack  of  the  premises  included  in  the  dera  of 
conveyance. 

IV.  Two  conditions  precedent  are  annexed 
to  the  supposed  right  of  the  mortgagors  in  the 
second  mortgage  to  demand  that  the  mortgage 
should  be  canceled  and  discharged,  and  un- 
less it  is  shown  that  they  were  waived  or  mod- 
ified by  mutual  consent  they  must  both  be  ful- 
filled or  the  appellant  must  prevail:  (1)  That 
the  large  saw-mill,  "fifty  by  one  hundred  and 
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fifty  feet  in  size,  "was  pro))erly  built  and  com- 
pleted upon  the  foundation  previously  com- 
(nenced,  within  two  yean  from  Uie  date  of  the 
etipulation  indorsed  on  the  second  mortgage; 
(2)  That  proper  fire  insurance  policies  on  said 
saw  mill  to  the  amount  of  $6,066.66f  were  pro- 
cured for  the  benefit  of  the  appellant,  in  one 
or  the  other  of  the  two  modes  provided  in  the 
instrument  of  mortgage. 

Undoubtedly  the  obligation  to  procure  the 
ftolicies  rested  on  the  mortgagors,  out  author- 
ity to  procure  them  in  case  of  the  default  of 
the  mortgagors  was  vested  in  the  appellant,  and 
if  he  exercised  that  authority  and  actually  pro- 
cured the  policies  to  that  amount  as  security 
for  their  indebtedness  he  cannot  set  up  the 
Don-performanoe  ht  that  condition  as  an  an- 
swer to  this  suit.  They  might  procure  the 
policies,  or  if  they  did  not  he  might  procure 
(hem,  and  in  that  event  the  premiums  paid  and 
the  costs  and  charges  incurred  were  made  a 
Sen  on  the  mortj^ged  lands,  and  if  he  exer- 
cised the  privilege  conferred  and  procured  the 
liolicies  he  is  bound  by  his  own  act. 

1.  Compliance  with  the  first  condition  is  not 
shown,  as  the  mill  actually  built  is  seventv- 
eight  feet  in  width  by  one  hundred  feet  m 
length,  and  not  one  hundred  and  fifty  feet  in 
length  as  described  in  the  written  stipulation, 
and  the  decree  therefore  must  be  reversed  un- 
less it  satisfactorily  appears  that  the  appellant 
acquiesced  in  the  change  made  in  the  plan  and 
dimensions  of  the  mill  or  accepted  it  after  it 
vas  completed,  as  contended  by  the  complain- 
ants. 

Constructed  as  the  mill  was,  of  different  di- 
mensions from  the  plan  specified  in  the  stipu- 
lation, it  could  not  be  erected  throughout  upon 
the  foundation  previously  commenced,  but  it 
appears  that  it  was  erected  on  ttie  same  site, 
and  that  it  is  connected  with  the  same  water 
power,  and  that  no  greater  alterations  were 
made  in  the  foundation  previously  commenced 
than  the  change  in  the  plan  and  dimensions  of 
the  mill  required ;  and  the  proofs  show  to  the 
entire  satisfaction  of  the  court  that  the  mill  as 
constructed  cost  nearly  twice  as  much  as  it 
vould  if  the  plan  indicated  in  the  stipulation 
had  been  followed,  and  that  it  is  of  graU«r  val- 
ue, and  that  in  view  of  the  site  and  surround- 
ing circumstances,  it  is  much  better  adapted 
(o  the  purposes  to  be  accomplished. 

Intended  for  three  gangs  of  saws  with  other 
machinery  incident  to  such  a  saw-mill  of  mod- 
em construction,  it  seems  reasonable  to  sup- 
pose that  the  increase  in  the  width  of  the  miU, 
as  compared  with  the  dimensions  given  in  the 
stipulation,  would  much  more  than  compen- 
sate for  the  diminution  in  the  length  of  the 
•truclure,  as  the  length  is  still  sufficient,  and 
the  effect  of  the  alteration  is  to  give  more  space 
where  it  is  most  needed. 

Even  the  answer  alleges  that  the  second 
mortgage  was  given  as  a  performance  of  the 
agreement  to  furnish  additional  security,  and 
ihe  appellant  admits  that  he  agreed  to  accept 
the  policies  of  insurance  on  the  saw-mill  in  the 
place  of  the  mortga^,  provided  the  mill  was 
built  of  the  size  specified  in  the  stipulation  and 
on  the  foundation  commenced  before  the  agree- 
ment for  the  sale  and  purchase  of  the  real 
estate  was  executed,  but  he  utterly  denies  that 
Ike  acquiesced  in  the  change  made  in  the  plan 
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and  dimensions  of  the  mill,  or  that  he  ever  ac- 
cepted or  agreed  to  accept  the  mill  as  built  and 
completed.  Three  witnesses,  however,  testify 
to  the  contrary,  and  a  fourth  testifies  that  the 
appellant  was  two  or  three  times  at  that  place 
ana  once  in  the  mill  "during  the  building  of 
the  mill,"  and  that  he  never  made  any  ob- 
jections to  him  or  in  his  presence  as  to  the 
change  in  the  dimensions  of  the  miU.  Two  of 
these  witnesses  are  the  mortgagors  in  the  first 
mortgage,  who  built  and  completed  the  saw- 
mill ;  the  third  was  a  partner  with  them  in  the 
lumber  business,  ana  the  fourth  is  the  mill- 
wright who  superintended  the  construction  of 
the  saw-mill  and  put  in  the  machinery,  and  in 
the  judgment  of  the  court  they  are  entitled  to 
credit.  They  speak  of  his  presence  at  the  miU 
during  the  progress  of  the  work  and  after  the 
mill  was  completed,  and  the  first  three  give 
the  details  of  the  conversation  they  had  with 
him,  showing  to  a  demonstration  that,  if  they 
are  to  be  believed,  the  appellant  not  only  ac- 
quiesced in  the  change  in  the  plan  as  proposed, 
but  that  he  in  terms  accepted  the  saw-noill 
erected  on  the  premises  as  built  and  completed. 

Opposed  to  the  statements  of  those  witnesses 
is  the  negative  averment  of  the  answer  and  the 
positive  denial  of  the  appellant  that  any  such 
interviews  ever  took  place,  or  that  he  ever  gave 
utterance  to  any  such  sentiments;  but  it  is  a 
sufficient  response  to  those  denials  of  the  ap- 
pellant to  say  that  his  testimony  is  not  of  a 
character  to  discredit  the  proofs  introduced  by 
the  complainants.  Attempt  is  also  made  to 
contradict  the  complainants'  witnesses  as  to  the 
time  when  they  say  they  saw  the  appellant  at  the 
saw-mill  or  in  that  vicinity ;  but  the  error,  if  it  be 
one,  is  not  sufficient  to  discredit  the  witnesses, 
as  it  is  quite  immaterial  whether  the  interview 
was  at  the  time  stated,  or  a  week  or  two  or  evea 
a  month  earlier.  Other  considerations,  such  aa 
the  necessity  for  the  removal  of  the  shop  of  the 
deaf  mute  brother,  are  also  invoked  as  tending 
to  show  the  improbability  that  the  appellant 
should  have  assented  to  the  alteration  in  Ihe 
plan  of  the  mill,  but  it  is  unnecessary  to  enter 
into  the  details,  as  the  court  is  of  the  opinioa 
that  the  allegations  of  the  bill  of  complaint  in 
that  behalf  are  fully  proved  by  the  direct 
proofs. 

Next  objection  of  the  appellaat:  is  that  the 
agreement  to  accept  the  mulas  built  and  com- 
pleted, even  if  made  as  supposed,  was  void  aa 
within  the  Statute  of  Frauds  of  Uiat  State,  be- 
cause it  was  not  in  writing;  but  it  becomes 
necessary  before  considering  that  question  to 
determine  whether  the  second  condition  speci- 
fied in  the  stipulation  was  fulfilled  so  that  the 
mortgagors  in  the  second  mortgage,  or  those 
claiming  under  them,  have  the  right,  if  the 
Agreement  to  accept  the  saw  mill  as  built  and 
completed  is  operative,  to  demand  that  the 
second  mortgagie  shall  be  canceled  and  dis- 
charged. 

2.  Whether  the  mortgagors  in  the  principal 
mortgage  kept  the  insurable  property  mcluded 
in  that  mortgage  insured  or  not  is  not  a  questioa 
in  this  case,  nor  is  it  a  question  at  this  time 
whether  they  kept  the  saw-mill  insured  aa 
agreed  in  that  instrument,  but  the  question  to 
be  decided  is:  whether  the  mortgagors,  within 
two  years  from  the  date  of  the  stipulation,  pro- 
cured for  the  benefit  of  the  mortgagee  proper 
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fire  insunuioe  policies  thereon  to  the  requisite 
amount,  or  whether  the  mortagee  within  that 
period  procured  the  same  for  his  own  benefit, 
as  required  or  permitted  in  the  second  condition 
of  that  stipulation,  when  construed  in  con- 
nection with  the  provision  upon  the  subject 
contained  in  the  principal  mortgage.  Proper 
Are  insurance  policies  might  be  procured  for 
the  purpose,  as  before  explained,  by  the  mort- 

Sgon  or  by  the  mortgagse,  and  inasmuch  as 
e  premiums  paid  and  the  costs  and  charges 
incurred  were,  in  the  latter  event,  to  be  added 
to  and  considered  a  part  of  the  debt  secured  by 
mortgage.it  can  not  make  anv  difference  whether 
they  were  actually  obtained  by  the  one  or  the 
other  of  those  parties.  Such  being  the  rule  to 
be  applied,  the  question  presented  for  decision 
is  purely  one  of  fact  depending  upon  the 
proofs  in  the  case,  the  results  of  which,  as  they 
*ppeai  to  the  court,  will  be  briefly  stated. 

Three  policies  of  insurance  on  the  saw-mill 
were  pnxnired,  in  the  year  1806,  by  the  mort- 
gagors for  the  benefit  of  the  mortgagee,  to  wit: 
fZ.OOO  in  the^tna  Insurance  Company,  $2,000 
in  the  Washington  Union  Insurance  Com- 
pany, and  |2,000  in  the  Jackson  Mutual  In- 
surance Company;  and  the  proofs  show  that 
the  policies  were  delivered  to  the  appellant,  and 
that  he  accepted  them  without  objection. 
Added  together,  the  sum  is  a  fraction  less  than 
the  required  amount,  but  the  policies  were  ac- 
cepted without  objection,  and  none  is  now  made 
on  that  account. 

Policies  on  the  saw-mill  were  obtained,  the 
•ucceeding  year,  by  the  appellant,  for  the  same 
amount,  to  wit:  $1,500  in  the  PhcBniz  In- 
auranee  Company,  $8,000  in  the  Washington 
Union  Insurance  Company,  and  $1,500  in  the 
^tna  Insarance  Company;  and  the  proofs 
show  that  the  premiums  which  he  paid  for 
the  same  were  added  to  the  mortgage  debt,  and 
were  ultimately  adjusted  by  the  mortgagors. 

bisuTanoe  on  the  saw-mill  for  the  year  1858 
was  also  obtained  by  the  appellant  for  the  same 
amount,  and  the  exhibits  in  the  record  show 
that  the  money  he  paid  for  the  premiums  was 
repaid  to  him  by  the  mortgagors.  They  also 
paid  hun  at  the  same  time  $14,678.48,  which 
was  indorsed  on  the  bond  given  for  the  balance 
of  the  purchase  money,  and  which  was  secured 
by  the  mortgage  of  the  same  real  estate. 

V.  All  of  these  policies,  however,  were  for 
the  term  of  one  year,  and  the  next  objection 
is  that  they  cannot  be  regarded  as  fulfilling  tho 
aecond  condition  of  the  stipulation  on  that  ac- 
count, as  they  would  expire  before  some  of  the 
installments  of  the  bond  fell  due;  but  the  ob- 
jection is  not  entitled  to  weight  for  several  rea- 
sons: (1)  Fire  policiesare  usually  issued  for  one 
year,  and  there  is  nothing  in  the  stipulation  to 
justify  the  conclusion  that  the  policies  were  to  be 
in  any  other  Uian  the  usual  form.  (2)  When 
the  first  three  were  obtained  they  were  accepted 
by  the  appellant  without  objection.  (3)  He 
asked  and  obtained  leave  of  the  mortgagors  to 
procure  the  future  policies,  and  when  he  came 
to  exercise  that  privilege  he  obtained  them  in 
the  same  form.  (4)  Because,  having  been  in- 
trusted, at  his  own  request,  with  the  business 
of  procuring  Uie  requisite  insurance,  it  was  his 
own  fault  if  the  business  was  neglected  or  wai> 
not  properly  transacted.  (S)  He  cannot  impute 
fault  to  the  mortgagors,  as  they  paid  on  the 
8ee9  Waix. 


mortgage  a  sum  nearly  equal  to  the  anticipated 
cost  of  the  saw  mill,  especially  as  they  had 
consented  to  leave  the  business  of  insurance  to 
him,  as  he  was  expressly  authorized  to  add  the 
the  premium  to  the  mortgage  debt,  and  as  all 
sums  paid  for  that  purpose  were  declared  to  be 
a  lien  on  the  mortgaged  lands.  (6)  If  he  de- 
sired that  the  insurance  should  be  continued, 
and  did  not  wish  to  transact  the  business,  be 
should  have  ^iven  notice  to  themort^gorB:but 
the  probabihty  is  that  he  felt  less  mterest  ii) 
the  subject  on  account  of  the  large  payment 
which  lud  been  made  on  the  mortgage  debt. 

YI.  1.  Although  the  fee  of  the  mortgaged 
premises  remains  in  the  mortgagor,  under  the 
laws  of  that  States,  till  after  foreclosure  and 
sale,  still  no  doubt  is  entertained  that  the  stip- 
ulation to  accept  proper  fire  insurance  policies 
on  the  saw-mill  in  the  place  of  the  mortgage 
was  an  agreement  providing  for  the  surrender 
of  an  "  estate  or  interest  in  lands"  and,  there- 
fore, was  an  ^zreement  within  the  Statute  of 
Frauds  of  that  State.  Rev.  Stat.,  ch.  100.  sec. 
8  p.  616;  Wbodv.  Tratk,  7  Wis..  572;  Bwitea 
v.  Ely,  a  Black,  678  [67  U.  S.,  XYU.,  259]. 

Kottting  is  left  for  construction,  as  the  sub- 
sequent Act  provides  that  the  term  "lands" 
shall  be  construed  as  co  extensive  in  meaning 
with  lands,  tenements  and  hereditaments,  and 
that  the  terms  "estate  and  interest  in  lands" 
shall  be  construed  to  embrace  every  estate  and 
interest,  freehold  and  chattel,  legal  and  equi- 
table, present  and  future,  vested  and  contin- 
gent. Bev.  Stat.,  615,  sec.  6;  Steeen*  v.  Cooper, 
X  Johns.  Ch.,  425;  Huni  v.  Maynard,  6  Pick., 
489;  Browne,  Frauds  (2d  ed.),  sec.  480. 

But  the  stipulation  in  this  case  to  accept  the 
policies  of  insurance  on  the  saw-mill  as  secu- 
rity in  the  place  of  the  second  mortgage,  and 
thereupon  to  cancel  and  discharge  that  instru- 
ment, is  in  writing,  and  having  been  executed 
as  a  part  of  the  bargain  of  purchase  and  sale  of 
the  real  estate,  it  rests  upon  a  sufficient  con- 
sideration, and  is  valid  and  binding.  Argu- 
ment upon  that  topic  is  unnecessary,  as  it  is  too 
plain  for  contention ;  but  the  suggestion  which 
the  appellant  intends  to  make  is  uat  the  agree- 
ment subsequently  made  to  modify  the  stipu- 
lation as  to  the  dimensions  of  the  mill  is  with- 
in the  Statute  of  Frauds  of  that  State,  and  null 
and  void.  Views  of  the  complainants  are  that 
an  agreement,  though  in  writing  and  under 
seal,  may  in  all  cases  be  varied  as  to  time  or 
manner  of  its  performance,  or  may  be  waived 
altogether  by  a  subsequent  oral  agreement;  but 
the  court  is  of  a  different  opinion,  if  the  agree- 
ment to  be  modified  is  within  the  Statute  of 
Frauds. 

2.  Numerous  authorities  sanction  the  principle 
advanced  by  the  complainants  incases  not  within 
'the  Statute  of  Frauds,  and  which  fall  within  the 
general  rules  of  the  common  law.  and  in  such 
cases  it  is  held  that  the  parties  to  an  agreement 
though  it  is  in  writing,  may.  at  any  time  be- 
fore Uie  breach  of  it,  by  a  new  contract  not  in 
writing,  modify,  waive,  dissolve  or  annul  the 
former  agreement,  if  no  part  of  it  was  within 
the  Statute  of  Frauds.  Got*  v.  Nugent,  6  Barn. 
&  Ad.,  64:  Harvey  v.  ChrabKam,  6  Ad.  So  Ell., 
78;  Bknereon  v.  Slater,  22  How.,  42  [68  (J.  S., 
XVI..  8651;  Brown,  Frauds  (2d  ed.),  sec.  40«. 

Reported  cases  may  also  be  found  where  that 
rule  18  promulgated  without  any  qualification ; 
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but  the  better  opinion  is,  that  a  written  con- 
tract falling  witnin  the  Statute  of  Frauds  can- 
not be  varied  by  any  subsequent  agreement  of 
the  parties,  unless  such  new  agreement  is  aim 
in  writing.  Express  decision  in  the  case  of 
Mm-thaUv.  Lynn,  6Mee.  ScW.,  100,  is,  that 
the  terms  of  a  contract  for  the  s^le  of  goods 
falling  within  the  operation  of  the  Statute  of 
Frauds  cannot  be  varied  or  altered  by  parol; 
that  where  a  contract  for  the  bargain  and  sale 
of  goods  is  made,  stating  a  time  for  the  delivery 
of  them,  an  agreement  to  substitute  another 
day  for  that  purpose  must,  in  order  to  be  valid, 
be  in  writing.  Clarke  y.  Rusiel.  8Dall.,415; 
Emericm  v.  Slater,  23  How.,  42  [68  U.  8., 
XVI.,  865];  Got*  v.  Nugent,  6  Bam.  &  Ad., 
58;  Harvey  v.  Qrabham,  6  Ad.  &  Ell.,  73;  Sto- 
weU  V.  Bobinton.  8  Bing.  N.  C,  928;  Stead  v. 
Dateber,  10  Ad.  &  Ell.,  67;  Falnumth  v.  Tlum- 
M,  1  0.  &  M.,  109;  Ha»brouek  v.  Tappen,  15 
Johns.,  200;  Blood  v.  Ooodrieh,  9  Wend..  68. 

Suggestion  may  be  made  that  all  the  cases 
were  cases  at  law;  but  the  same  rule  pre- 
vails in  equity,  as  appears  by  the  highest  au- 
thority. Emmet  v.  Dewhint,  8  Eng.  L.  and 
Eq.,  88;  S.  C,  8  McN.  &  Q.,  687;  Steven*  v. 
Cooper,  1  Johns.  Ch.,  429;  Browne,  Frauds  (2d 
edA  sec.  422. 

Begarded,  therefore,  as  a  mere  executory 
agreement  to  accept  the  mill  when  built  and 
completed,  it  is  clear  that  the  Statute  of  Frauds 
would  be  a  good  defense  to  a  suit  for  a  breach 
of  it;  but  it  cannot  be  viewed  in  that  light,  as 
it  was  fully  exeeuted  on  the  part  of  the  mort- 
gagors, and  was  in  fact  fully  executed  on  the 
part  of  the  appellant. 

8.  He  is  not  sued  for  a  breach  of  the  agree- 
ment to  accept  the  mill  as  built  and  completed; 
but  the  suit  is  to  compel  him  to  cancel  and  dis- 
charge the  mortgage  as  agreed  in  the  written 
stipulation.  Called  upon  to  plead  to  the  bill 
of  complaint,  he  sets  up  the  defense  that  the 
dimensions  of  the  mill  vary  from  those  specified 
in  the  stipulation,  to  which  the  complainants 
reply  that  he  acquiesced  in  the  change  at  the 
time  the  work  was  done,  and  that  he  accepted 
the  mill  as  built  and  completed,  and  they  prove 
the  allegations  to  the  entire  satisfaction  of  the 
court.  They  built  and  completed  the  mill 
seventy-eight  feet  in  width  by  one  hundred 
feet  in  length,  at  an  expense  exceeding  $30,- 
000,  and  the  appellant  not  only  accepted  it 
when  completed  as  a  compliance  with  the  stip- 
ulation, but  he  also  accepted  the  policies  of 
insurance  procured  on  it  as  security  in  the 
place  of  the  second  mortgage,  and  he  cannot 
now  be  permitted  to  avoid  the  true  issue,  nor 
to  devest  the  transaction  of  its  real  character  in 
order  that  he  may  set  up  the  Statute  of  Frauds. 

yil.  1.  Even  part  performance  is  often  ad- 
mitted in  equity  as  an  answer  to  the  statute; 
but  it  is  not  necessary  to  invoke  that  principle 
in  this  case,  as  it  is  clear  that  the  appellant  ac- 
quiesced in  the  changes  made  in  the  plan,  and 
Uiat  the  mill,  as  built  and  completed,  was  ac- 
cepted by  him  as  a  compliance  with  the  stipu- 
lation. 1  Story,  Eq.  Jur.  (9th  ed.),  sees.  759, 
761;  Browne,  Frauds  (2d  ed.),  sec.  468. 

2.  Estoppel  is  also  set  up  by  the  complain- 
ants as  an  answer  to  the  defense  of  the  Statute 
of  Frauds,  and,  in  view  of  the  facts,  the  court 
is  of  the  opinion  that  it  is  a  complete  answer 
to  that  defense.  He  sold  the  real  estate  for 
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162,400,  received  in  cash  $10,000,  and  the  pur- 
chasers gave  a  mortgage  on  the  same  real  estate 
for  the  Dalanoe  of  the  purchase  price.  Th*y 
paid  towards  the  mortgage  $17,678,  exclusive  of 
|676,73  for  insurance  premiums  and  for  taxes, 
and  erected  the  saw-mill  at  the  cost  of  $32,000,. 
and  the  record  shows  tiiat  the  appellant  fore- 
closed the  mortgage  and,  with  two  oUier  per- 
sons, became  the  purchaser  of  the  entire  prop- 
erty and  improvements,  subject  to  the  mort- 
gage, for  the  sum  of  $19,600,  and  has  a  decree 
for  the  deficiency  of  $2,864.11.  for  whidi  he 
puipoees  to  foreclose  the  second  mortgage  now 
under  consideration. 

8.  Beyond  doubt  the  mortgagors  in  the  flnt 
mortgage,  one  of  whom  was  the  principal 
mortgagor  in  the  second  mortgage,  built  ud 
completed  the  saw-mill,  in  the  fml  belief,  in- 
ducal  by  the  conduct  and  declarations  of  the 
appellant,  that  it  would  be  accepted  as  a  com- 
pliance with  the  stipulation  indorsed  on  the  sec- 
ond mortgage.  Taken  as  a  whole,  the  proofs 
satisfy  the  court  that  his  conduct  and  declan- 
tions  led  them  to  believe  that  he  was  content 
with  the  change  made,  and  that  he  wookt 
readily  acquiesce  in  theii  doings  whoi  the  mill 
was  completed,  and,  if  so,  he  cannot  be  heanl 
to  allege  or  prove  the  contrary  to  the  prejodioe 
of  their  rights.  Pkkard  v.  Sear*,  6  Ad.  &  SIL. 
474;  Freemanv.  Oooke,  2  Exch.,  664;  r<Mt»rY. 
JDawber,  6  Exch.,  854;  Edieardiv.  Chapman,  1 
Mees.  &  W.,  281;  Morrit  Canal  Co.  v.  Lenox,  1 
Beas.,  828;  Cory  v.  Wheeler,  14  Wis.,  285. 

Where  a  person  tacitly  encourages  an  act  t» 
be  done,  he  cannot  afterwards  exercise  his  legal 
right  in  opposition  to  such  consent,  if  his  con- 
duct or  acts  of  encouragement  induced  tiie 
other  party  to  change  his  position.so  that  he  will 
be  pecuniarily  prejudiced  by  the  aaseition  of 
such  adversary  claun. 

Decree  affirmed. 


Clted-iS  Wall.,  8B1 ;  92  U.  B~  65 ;  98  U.  8.,  ISO;  » 
n.  B.,  29: 98  U.  S.,  289 ;  100  U.  &.,{»:  14  Bank.  Bw., 
621;  ISBank.  Reir.,409;  8B  N.  J.  L..  U7 :  24  Miob. 
18S;  26  Mich.,  221. 


JULIUS  HORNTHALL  Aim  ALEXANDER 
EULEN,  as  J.  HoRirrHAu.  &  Co.,  Appti., 

V. 

MARTIN  XEART,  Collbctob  of  Isterhai. 
Rbvknub,  etc. 

(See  a.  C,  9  Wall.,  eW-MTJ 

Citaenthip,   when  must  be  averred — partiet  t» 
actiont  in  internal  revenue  eaeet—vohert  Mir 

u  dviinh»ed  for  want  of  juriidiciion,  nc  coitt 

allowed. 

Citizenship  of  the  parties  to  a  ewlt.  where  it  to  the 
foundation  of  Jurisdiction  in  the  Federal  Courts. 
must  l>e  distinctly  a\  erred,  so  as  to  show  th«t  they 
are  citizens  of  different  States,  and  that  one  of  tbem 
is  a  citizen  of  the  State  where  the  suit  Is  broujttii. 

Where  both  parties  reside  in  the  same  .Stali».  ib<' 
circuit  courts  have  no  original  cournizanoe  of  »ny 
case  between  them  arislDK  under  tie  tnten>»l  rev- 
enue laws. 

Where  a  case  Is  dismissed  for  want  of  JarWlctioo 
on  the  face  of  the  pleadlni^  costs  wlU  not  be  »1- 
lowcd  in  this  court. 

[No.  100.] 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Mis- 
aiarippL 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellants,  praying  for  an  in- 
junction against  the  collection  of  certain  taxes. 

A  demurrer  thereto  was  sustained,  and  the 
eomplainants'  bill  dismissed,  whereupon  the 
complaiiiants  took  an  appMl  to  tliis  court 

Tlie  case  is  fully  stated  in  the  opinion. 

Meun.  W.  L.  Bharkty  and  W.  Bnxike,  for 
appellanti: 

It  is  understood  tliat  this  case  was  decided  on 
Acta  of  Congress  which  the  court  construed  as 
prohibltOTV  of  any  suit  whatever  against  a  col- 
Meter.  Tjiis  was  a  total  misapprehension  of 
tlw  law.  The  Commissioner  of  Internal  Rev- 
enue is  by  one  Act  authorized  to  settle  certain 
Suestions  in  regard  to  the  collection  of  revenue. 
!y  the  Act  of  the  First  Session  of  1H66,  14 
Stat,  at  L.,  98,  section  9,  the  assessors  are 
authorized  to  hear  and  determine  appeals  taken 
hj  parties  who  feel  aggrieved  by  the  assessment. 
But  he  must  give  notice  of  the  time  when,  and 
the  place  where,  he  will  hear  such  appeals.  No 
such  notice  was  set  up  in  this  case,  and  without 
it  there  was  no  opportunity  to  have  the  assess- 
vatsA  corrected  but  in  a  court  of  law  or  equity. 
But  none  of  these  statutes  apply  to  this  case. 
There  is  no  dispute  about  the  assessment  or  the 
payment  of  the  tax.  The  only  question  is :  can 
a  party  be  compelled  to  pay  taxes  twice?  The 
demurrer  admits  that  thev  had  l>een  paid  once. 
And  that  provision  of  the  Act  of  the  Second 
Session  of  lti66,  which  provides  tliat  "  No  suit 
for  the  purpose  of  restraining  the  assessment  or 
collection  of  tax  shall  be  maintained  in  any 
court,"  besides  being  simply  absurd,  has  no  ap- 
plication to  this  case. 

The  respondent  is  not  named  in  the  bill  as  a 
citizen  of  MisslBsippi,  but  is  sued  in  his  official 
capacity,  without  naming  his  residence.  He  is 
aued  as  an  officer  of  the  United  States,  and  had 
a  right  to  have  the  suit  transferred  to  the  United 
States  Court.  The  process  was  served  on  his 
deputy,  and  it  does  not  appear  that  Eeary  is  a 
atizen  of  Mississippi.  But  has  not  the  federal 
judiciary  jurisdiction  in  all  revenue  cases?  It 
IB  supposed  that  the  counsel  below  acted  on 
this  presurnption. 

Memn.  E.  R.  Hoar,  AUj/Cftn.,  W.  A. 
Field.  Aut.  Atty-Oen.,  for  appellee: 

It  does  not  appear  by  the  bill  that  the  com- 
plainants and  res^ndent  are  citizens  of  differ- 
ent States  of  the  United  States;  but  it  does  ap- 
pear with  sufficient  certainty,  that  they  are  all 
citizens  of  the  State  of  Mississippi.  The  ap- 
peal most,  therefore,  be  dismissed  for  want  of 
jurisdiction  /n«.  O;.  v.i2»<eAM,  6  Wall.,  641  (72 
U.  B.,  XVIU..  640). 

S.  This  renders  it  unnecessary  to  consider 
whether  any  such  case  is  stated  as  a  court  of 
general  equity  jurisdiction  could  take  cogni- 
zance of,  and  whether  the  amendment  of  section 
19  of  tlie  Internal  Revenue  Act  of  July  18, 
1866,  found  in  section  9,  of  chapter  169,  Acts  of 
1867  (14  Stat.,  p.  476),  in  these  words,  to  wit: 
"  And  no  suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  tax,  shall  be  main- 
tained in  any  court,  "does  not  prohibit  a  Circuit 

NoTB.— Jurtodietion  of  U.  S,  Circuit  Court  defend- 
tng  (HI  partia  and  reaidence.  See  noU  to  Bmory  v. 
OreenooKb,  B  U.  S.  (8  DaU.>,  SSB. 

Bee  9  Wall. 


Court  of  the  United  States  from  take  cogni- 
zance of  any  such  case  as  is  stated  in  this  bit!  of 
complaint.  That  part  of  the  original  decree, 
which  directs  that ' '  Complainants  pay  the  cost 
of  this  cau.se  to  be  taxed,  for  which  executitm 
may  issue,"  is  erroneous,  because  the  bill  should 
have  been  dismissed  by  the  circuit  court,  for 
want  of  jurisdiction. 

Mr.  Juttiee  CUfTord  delivered  the  opinion 
of  the  court: 

Owners  or  holders  of  (wtton,  produced  within 
the  United  States,  upon  which  no  tax  has  been 
levied,  paid  or  collected,  are  required  by  the 
Act  of  the  18th  of  July,  1866,  as  amended,  to 
pay  a  tax  upon  the  same  of  two  and  one  half 
cents  per  pound,  and  the  provision  is  that  such 
tax  shall  be  and  remain  a  lien  thereon  in  the 
possession  of  any  person  whomsoever  from  the 
time  the  Act  took  effect,  or  the  cotton  was  pro- 
duced as  aforesaid,  "  until  the  same  shall  have 
been  paid."  14  Stat,  at  L.,  98;  14  Stat,  at  L., 
471.  Due  notice  in  writing  was  given  by  the 
appellee,  as  Collector  of  Internal  Revenue  for 
that  district,  on  the  9th  of  May,  1866,  to  the  vp- 
pellants,  that  a  tax  on  three  hundred  and  forty- 
one  bales  of  cotton,  amounting  to  $8,147.28, 
had  been  assessed  against  them  under  that  Act 
as  amended,  by  the  assessor  of  that  collection 
district,  and  that  a  list  of  the  same  in  due  form 
had  been  transmitted  to  him  for  collection. 
Payment  of  the  tax  having  been  delayed  beyond 
the  time  allowed  by  law,  they  were  also  noti- 
fied that  they  had  become  liable  to  pay  five  per 
cent,  additional  upon  the  amount  of  the  same, 
together  with  interest  from  the  first  day  of  Jan- 
uary preceding  the  dale  of  the  notice,  and 
that,  if  the  tax  was  not  paid  within  ten  day» 
from  the  service  of  the  notice,  the  same  would 
be  collected  by  distraint  and  sale  of  property. 
Before  the  ten  days  expired  the  appellants  filed 
their  bill  of  complaint  in  the  Circuit  Court  for 
that  district,  praying  that  the  appellee,  as  such 
collector,  might  be  enjoined  from  enforcing 
the  payment  of  the  tax  for  several  reasons,  of 
which  the  following  are  the  most  material: 

1.  They  admit  that,  during  the  winter  pre- 
ceding the  filing  of  the  bill  of  complaint,  they 
shipped  from  that  port  three  hundred  and 
forty-one  bales  of  cotton,  but  they  allege  that 
the  mtemal  revenue  tax  on  the  same  was  duly 
paid  to  the  collector,  or  to  his  legally  author- 
ized deputy;  that  the  permits  for  the  shipment 
were  duly  issued  by  that  officer,  though  they 
cannot  be  exhibited,  as  they  still  remain  in  his 
possession ;  and  they  also  allege  that  the  charge 
m  the  notice  that  the  tax  on  the  cotton  is  un- 
paid is  a  fraudulent  and  corrupt  fabrication. 

2.  That  the  proceedings  threatened  by  the 
collector  are  not  authorized  by  the  Acts  of 
Congress  providing  for  the  collection  of  such 
taxes;  that  such  proceedings  are  applicable 
only  to  the  collection  of  taxes  on  incomes, 
licenses,  and  the  like,  and  not  to  the  collection 
of  the  cotton  tax,  as  that  is  made  a  specific  lien 
on  the  cotton,  which  cannot  be  removed  from 
the  district  where  it  was  produced  until  the 
tax  is  paid  or  a  bond  given  to  secure  such  pay- 
ment. 

Pursuant  to  the  prayer  of  the  bill  of  com- 
plaint an  iniunction  was  issued  forbidding  the 
collection  of  the  tax  until  the  further  order  of 
the  court,  but  on  motion  of  the  district  attorney 
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the  injunction  was  subsequently  diasolved. 
Required  to  plead,  answer,  or  demur,  the  dis- 
trict attorney  demurred  specially  to  the  bill  of 
complaint,  showing  for  cause:  (1)  That  it  was 
not  the  proper  rem^y  for  the  alleged  grievance ; 
that  the  remedy,  if  any,  was  by  appeal  to  the 
commissioner.  (2)  That  the  Circuit  Court  has 
no  jurisdiction  in  equity  to  enjoin  the  collection 
of  internal  revenue  taxes.  Both  parties  were 
heard,  and  the  court  sustained  the  demurrer, 
dismissed  the  bill  of  complaint,  and  awarded 
costs  to  the  respondeat,  and  the  complainants 
appealed  to  this  court. 

Jurisdiction  of  the  Circuit  Court  in  the  case  is 
-denied  in  argument  by  the  appellee  upon  two 
grounds :  (1)  Because  the  parlies  to  the  suit  are 
citizens  of  the  same  State.  1(2)  Because  the 
Circuit  Court  has  no  power  to  afford  a  remedy 
hj  injunction  for  such  a  grievance;  but  in  the 
view  taken  of  the  case  it  will  not  be  necessarv 
to  examine  the  second  proposition  with  much 
particularitv,  as  the  first  is  clearly  correct  and 
must  pcevul. 

Controversies  betweed  citizens  of  different 
States  are  plainly  within  the  judicial  power  of 
the  United  States,  as  conferred  by  the  Consti- 
tution; and  Congress  provided  in  the  llUt 
section  of  the  Judiciary  Act  that  the  Circuit 
Courts  should  have  original  cognizance,  con- 
current with  the  courts  of  the  several  States, 
of  suits  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another 
State.  1  Stat.  atL.,  78.  Citizenship  of  the 
parties  to  a  suit,  where  it  is  the  foundation  of 
Jurisdiction  in  the  Federal  Courts,  must  be  dis- 
tinctly averred,  so  as  to  show  not  only  that  they 
«re  citizens  of  different  States,  but  also  that 
one  of  them  is  a  citizen  of  the  State  where  the 
suit  is  brought.  Conkl.  Treat.  (4th  ed.),  844; 
Bingham  v.  Oabot,  8  Dall. ,  882 ;  Oatties  v.  Bal- 
ion,  6  Pet.,  761.  Express  allegation  of  the 
facts  material  to  give  jurisdiction  is  necessary, 
because  such  courts  are  courts  of  special  and 
not  of  general  jurisdiction  and,  consequently, 
there  is  no  presumption  in  favor  of  their  juris- 
diction  where  the  tacts  necessary  to  show  it  do 
not  appear  in  the  record.  TSimtr  v.  Bk.  of 
America,  4  Dall.,  8;  SuHivan  v.  J^eamboat  do., 
4  Wheat.,  460.  Nothing  of  the  kind  is  shown 
in  this  case,  either  in  the  pleadings  or  in  any 
part  of  the  proceedings  in  the  suit.  On  the 
contrary,  the  complaloants  are  described  in  the 
bill  of  complaint  as  partners  in  trade  in  the 
City  of  Vicksburg,  State  of  Mississippi,  and 
the  respondent  is  therein  described  as  the  Col- 
lector of  Internal  Revenue  of  the  United  States 
for  the  second  collection  district  of  Mississippi, 
leaving  it  to  be  clearly  inferred  that  both  par- 
ties are  citizens  of  the  same  State.  But  the 
matter  is  not  left  to  inference,  as  the  parties 
aio  in  express  terms  described  as  citizens  of 
Mississippi  in  the  subpoena  which  was  issued 
at  the  same  time  on  motion  of  the  complain- 
«nts. 

Unable  successfully  to  deny  that  proposition, 
the  next  suggestion  of  the  appellants  is  that 
all  revenue  cases  are  within  the  jurisdiction 
of  the  Circuit  Courts,  but  the  suggestion  cannot 
be  sustained,  as  will  be  seen  by  reference  to  the 
several  Acts  of  Congress  upon  that  subject. 
Iniuranee  Co.  v  Biichie,  5  Wall., 541  [72  U.  S., 
XVIII.,  6401 ;  Philadelphia  v.  CoOeeurr,  6  Wall., 
728  [72  U.  B.,  XVm.,  616]. 
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Provision  was  made  by  the  2d  section  of  the 
Act  of  the  2d  of  March,  1838,  that  the  juris- 
diction of  the  Circuit  Courts  should  extend  to  all 
cases  in  law  or  equity  arising  under  the  several 
laws  of  the  United  States  for  which  other  pro- 
visions were  not  already  made  by  law.  4  Stat, 
at  L.,  682.  Undoubtedly,  the  Act  was  passed 
for  the  protection  of  the  officers  chargea  with 
the  collection  of  import  duties,  but  the  same 
provision  was,  by  the  60th  section  of  the  Act 
of  the  80th  of  iJune,  1864,  extended  to  cases  aris- 
ing under  the  laws  for  the  collection  of  int6mal 
duties.     18  Stat,  at  L.,  241,  sec.  50. 

Strong  doubts  are  entertained  whether  the 
Circuit  Courts,  even  during  the  period  when 
that  provision  was  in  force,  were  authorized  tu 
enjoin  the  collection  of  internal  revenue  taxes, 
but  it  is  not  necessary  to  decide  the  point,  as 
Congress  subsequently  repeal«l  the  50th  section 
of  the  last  named  Act,  and  expressly  enacted 
that  the  original  Act  should  not  be  so  construed 
as  to  apply  to  cases  arising  under  the  other  sec- 
tions of  the  Act,  or  to  any  Act  in  addiUon 
thereto,  or  in  amendment  thereof,  nor  to  any 
case  in  which  the  validity  or  interpretation  of 
said  Act  or  Acts  shall  be  in  issue.  14  Stat,  at 
L.,  172,  sec.  67. 

Suits  between  citizens  of  different  States  may- 
still  be  brought  in  the  Circuit  Courts,  but  where 
both  parties  reside  in  the  same  State  the  Circuit 
Courts  have  no  original  cognizance  of  any  case 
arising  under  the  internal  revenue  laws.  Such 
cases,  when  commenced  against  an  officer  act- 
ing under  those  laws,  in  a  state  court  may  be 
removed,  on  petition  of  the  defendant,  into  the 
Circuit  Court  for  the  district,  and  the  jurisdic- 
tion of  the  court  is  clear  beyond  dispute,  irre- 
spective of  the  citizenship  of  Uie  parties;  but 
the  Act  of  the  2d  of  March,  1867,  provides  that 
no  suit  for  the  purpose  of  restraining  the  as- 
sessment or  collection  of  a  tax  shall  be  msin- 
Uined  in  any  court.  14  Stat  at  L.,  475;  PhUa- 
ddphia  v.  GoUeettn;  6  Wall.,  780  [72  U.  S.. 
XVIII.,  616]. 

Viewed  in  any  li^bt  the  Circuit  Court  had  no 
jurisdiction  of  this  controversy  and,  conse- 
quently, this  court  has  no  power  to  eiant  the 
relief  prayed  for  in  the  bill  of  complaint 

Costs  were  improperly  allowed  m  the  court 
below,  as  the  case  was  dismissed  for  the  want 
of  jurisdiction  on  the  face  of  the  pleadings, 
and  in  such  cases  the  general  xiile  is  that  costs 
will  not  be  allowed  in  this  court.  Helper  v. 
iTottfeg,  9Wheat.,  650;  8traderv.  Oraham,  18 
How.,  602  [59  U.  8.,  XV.,4&i\;lnglee  v.  Cool- 
idg»,  2  Wheat,  868;  JfontaUt  v.  Murray,  4 
Cranch,  47;  Bradstreet  v.  PoUer,  16  Pet,  318. 
Sometimes  an  exception  to  that  rule  is  admit- 
ted, as  where  the  defendant  in  the  court  below 
is  the  defendant  in  this  court,  but  inasmuch  as 
the  costs  were  improperly  awarded  in  his  favor 
by  the  Circuit  Court,  the  better  opinion  is  that 
he  is  not  entitled  to  the  benefit  of  that  excep- 
tion, as  the  decree  in  his  favor  must  be  reversed 
to  correct  that  error.  Wineheitar  v.  Jaeleton, 
8  Cranch,  614. 

Decree  retened,  and  eaiue  remattded,  trith  di- 
reetions  to  diimiie  the  bill  ofeompkunt,  but  %eitk- 
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ated-9  WaU.,  MST;  12  Wall..  8,  ISS;  08  D.  S..SS8  ; 
100  U.  S.,2tS;  100  U.3.,tM;  1  Wood,  «». 
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THE  BURLINaTON  AND  MISSOURI  RIV- 
ER R.  R.  COMPANY,  Plff.  in  Err., 
«. 
FREMONT  COUNTY.  IOWA. 
(See  S.  C,  9  Wall.,  89-98.) 
QroKt  of  land*  to  hma — «m«(ru«<»m  <ffAtt». 

The  reservatioDf  annexed  to  the  Act  of  Hay  15, 
18R8,  rrantlner  lands  to  the  State  of  Iowa  In  aid  of 
rallroada,  embraced  the  landa  granted  to  the  States 
b7  the  Aot  of  Sep.  28,  laSO,  known  aa  the  Swamp 
Xaad  Orant. 

Until  the  line  of  tiie  railroad  was  definitely  nzed 
upon  the  crround,  the  title  to  any  particular  section 
on  the  line  of  the  road  did  not  vest  in  the  Company 
under  the  grant,  but  was  subject  to  the  oonflrmlng 

Act  of  uef. 

[No.  40.] 
Submitted  Not.  8,  1869.      Decided  Feb.  7, 1870. 

PI  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

The  petition  in  this  case  was  filed  by  the  de- 
fendant in  error,  in  the  District  Court  of  Fre- 
mont CountT,  Iowa,  to  obtain  title  to  certain 
lands.  A  decree  having  been  entered  in  favor 
of  the  plaintiS,  the  defendant  took  an  app«al  to 
the  Supreme  Court  of  the  Stale.  The  said  de- 
cree having  been  affirmed  in  that  court,  the  de- 
fendant sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  David  Rorer  and  H.  i^troTi^,  for  plaint- 
iff in  error. 

Mr.  J.  A.  'Hmaeveiy,  for  defendant  in  error. 

Mr.  JiuUee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa. 

The  bill  was  filed  in  the  court  below  by  Fre- 
mont County,  against  the  Railroad  Company, 
to  settle  the  title  to  some  12,764  acres  of  land 
situated  in  said  County  which  was  claimed  as 
belonging  to  the  Company.  Both  parties  claim 
title  under  nants  by  Acts  of  Congress;  the 
plaintiff  under  the  Swamp  Land  Grant  to  the 
Vtate  of  Iowa,  September  29, 1850, 9  Stat,  at  L., 
-619;  the  defendants  under  a  grant  to  the  State 
-for  aid  in  the  construction  of  railroads,  May  16, 
1856;  11  SUt.  atL.,  9. 

The  plaintifTs  title  is  as  follows : 

By  the  1st  section  of  the  Act  of  September, 
1860,  it  is  provided  that,  "  To  enable  tiie  State 
of  Arkansas  to  construct  the  necessary  levees 
«nd  drains  to  reclaim  the  swamp  and  overflowed 
lands  therein,  the  whole  of  those  swamp  and 
overflowed  lands  made  unfit  thereby  for  culti- 
-vation,  which  shall  remain  unsold  at  the  pas- 
sage of  this  Act,  shall  be,  and  the  same  are  here- 
by granted  to  said  State." 

Section  2  provides  that  "  It  shall  be  the  duty 
of  the  Secretary  of  the  Interior,  as  soon  as  may 
be  practicable  after  the  passage  of  this  Act,  to 
make  out  an  accurate  list  and  plats  of  the  land 
described  as  aforesaid,  and  transmit  the  same  to 
the  Gtovernor  of  the  State,  and  at  the  request  of 
said  Governor,  cause  a  patent  to  be  issued  to 
the  State  therefor,  and  on  that  patent  the  fee 
simple  to  said  land  shall  vest  in  the  said  State, 
subject  to  the  disposal  of  the  Legislature  there- 
of; provided,  however,  that  the  proceeds  of  said 
land,  whether  from  sale  or  by  direct  appropri- 
ation in  time,  shall  be  applied  exclusively,  as 
iar  as  necessary,  to  the  purpose  of  reclaiming 
6oe9  Wau. 


said  lands  by  means  of  the  levees  and  drains 
aforesaid." 

Sections.  "That  in  making  out  a  list  and 
plats  of  the  land  aforesaid,  all  legal  subdivis- 
ions, the  greater  part  of  which  is  'wet  and  unfit 
for"  cultivation,  shall  be  included  in  said  list  and 
plats;  but  when  the  greater  part  of  the  subdi- 
vision is  not  of  that  character,  the  whole  of  it 
shall  be  excluded  therefrom." 

Section  4.  ' '  That  the  provisions  of  this  Act 
be  extended  to  and  their  benefits  be  conferred 
upon  each  of  the  other  States  of  the  Union,  in 
which  such  swamp  and  overflowed  lands,known 
and  designated  as  aforesaid,  may  be  situated." 

Under  this  last  section  the  State  of  Iowa  be- 
came entitled  to  the  benefit  of  this  Act.  After 
its  passage,  the  only  important  steps  to  be  taken 
to  perfect  the  title  in  the  State,  was  the  ascer- 
tainment and  designation  of  the  several  subdi- 
visions which  fell  within  the  description  of 
swamp  lands  as  described  in  the  8d  section. 
This  auty  was  devolved  upon  the  Secretary  of 
the  Interior  as  the  head  of  the  Land  Depart- 
ment. 

On  the  2l8t  November,  after  the  passa^  of 
the  Act,  the  Commissioner  of  the  Land  OflSce 
issued  instructions  to  the  Surveyor-General  of 
the  State  to  make  a  selection  of  these  subdivis- 
ions and  report  the  same  to  the  Department  (see 
letters,  21st  December,  ISSii ;  22d  January,  1859, 
Lester's  Land  Laws,  pp.  548,  661,  559);  and  also 
to  transmit  copies  to  the  local  land  office.  This 
duty  was  performed  in  accordance  with  the 
instructions.  The  first  list  was  returned  and 
filed  in  the  General  Land  Office,  Sep.  20, 1864, 
and  in  the  local  office  Oct.  28,  1864.  The  sec- 
ond and  remaining  list  was  returned  and  filed 
in  the  General  Land  Office  Jan.  21, 1857,  and 
in  the  local  office  Jan.  23, 1867.  These  two  lists 
contained  the  whole  of  the  lands  in  controversy. 
On  the  filing  of  the  lists  in  the  local  office,  the 
register  was  directed  to  make  a  note  of  the  sub- 
divisions in  his  plat  book  and  to  withdraw  them 
from  the  market,  which  was  done  accordingly. 

In  this  connection  it  may  be  proper  to  refer 
to  the  Act  of  March  2,  1866  (10  Stat.  atL., 634), 
which  is  "  An  Act  for  the  Relief  of  Purchasers 
and  Locators  of  Swamp  and  Overflowed  Lands." 
and  provides,  in  substance,  that  patents  shall 
be  issued  to  purchasers  or  locators  who  have 
made  entries  of  the  public  lands  claimed  as 
swamp  lands,  prior  to  the  issue  of  patents  to  the 
State  under  the  2d  section  of  the  Swamp  Land 
Grant  of  1860,  and  providing  for  an  indemnity 
to  the  States.  Conflicts  had  arisen  between 
these  purchasers  and  locators  on  the  one  side, 
and  the  States  claiming  the  land  under  the 
Swamp  Land  Orant.  As  these  lands  were  not 
withdrawn  from  sale  until  the  filing  of  the  lists 
in  the  local  land  offices,  they  were  supposed  to 
be  open  to  entry  or  location,  and  a  portion  of 
them  had  been  thus  appropriated.  On  the  other 
hand,  the  States  claimed  that  the  grant  to  them 
by  the  Act  of  Congress  was  a  grant  in  prcBaenti, 
and  vested  the  title  immediately.  Such  has  been 
the  opinion  expressed  by  the  Land  Commis- 
sioner and  also  by  the  Attorney-Gteneral. 

The  embarrassments  of  the  Land  Department 

f  rowing  out  of  this  controversy  between  the 
tales  and  the  settlers,  was  removed  by  this  Act 
of  1855,  which  confirmed  the  title  of  the  set- 
tlers and  compensated  the  States  for  the  land  of 
which  they  were  deprived. 
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The  2d  section  of  the  Act  provided  that  com- 
pensation  should  be  allowed  to  the  States  only 
in  respect  to  satjdivisions  taken  up  by  the  set- 
tlers, which  were  swamp  lands  within  the  true 
intent  and  meaning  of  the  Act  of  18S0 — that  is, 
where  the  greater  part  were  ' '  wet  and  unfit  for 
cultivation."  And  the  Land  Department,  there- 
fore, allowed  parties  to  contest  the  claim  of  the 
States,  and  to  give  evidence  before  the  proper 
oflScers  that  the  Bul>di  vision  was  not  of  the  char- 
acter contemplated  by  law.  As  a  consequence, 
under  this  construction  of  the  Act,  controver- 
sies increased  between  the  settlersand  the  States, 
and  as  stated  by  one  of  the  Commissioners  of 
the  Land  Office,  the  contesting  applications 
pending  before  the  department  involved,  by  es- 
timate, three  million  acres,  and  on  investiga- 
tions tieing  ordered,  papers  came  into  the  office 
by  bushels.    Pending  these  proceedings,  Con- 

rs8  intervened  and  passed  the  Act  of  March 
18S7.  11  Stat,  at  L.,261.  This  Act  was 
entitled  "  An  Act  to  Confirm  to  the  tieveral 
States  the  Swamp  and  Overflowed  Lands  Se- 
lected under  the  Act  of  Sep.  20, 1860.  and  1849." 

There  is  but  one  section,  and  it  provides  that 
"  The  selection  of  swamp  and  overflowed  lands 
granted  to  the  several  States  by  the  Act  of  Con- 
gress, approved  Sep.  28,  1850,  and  the  Act  of 
2d  March,  1849,  heretofore  made  and  reported 
to  the  Commissioner  of  the  Gteneral  Land  Of- 
fice, so  far  as  the  same  sliall  remain  vacant  and 
unappropriated,  and  not  interfered  with  by  an 
actual  settlement  under  any  existing  laws  of  the 
United  States,  be,  and  the  same  are  hereby  oon- 
flrme<i,  and  shall  be  approved  and  patented  to 
the  several  States  in  conformity  with  the  pro- 
visions of  the  Act  aforesaid,  as  soon  bh  may  be 
Sracticable,"  with  a  proviso  saving  the  Act  of 
[arch  2d,  1856,  which  is  continued  in  force  and 
extended  to  all  locations  claimed  as  swamp  lands 
made  since  its  passage.  As  we  have  already 
stated ,  the  selections  of  the  swamp  and  overfiowed 
lands  by  the  State  of  Iowa,  under  instructions 
from  the  Land  Department,  involved  in  this  suit 
were  made,  and  the  lists'l^lurned  and  filed  in 
the  department  September  20,  1854,  and  Janu- 
ary 31,  1857,  which  was  before  the  passage  of 
this  Act.  And  these  are  the  selections  referred 
to,  confirmed  and  approved.and  for  which  pat- 
ents were  directed  to  be  Issued  as  soon  as  prac- 
ticable if  the  same  were  vacant  and  unappro- 
priated, or  not  occupied  by  an  actual  settler  un- 
der some  law  of  Congress. 

We  will  now  examfne  the  title  of  the  defend- 
ante  under  the  Act  of  May  15, 1866.  That  Act 
provides  as  follows: 

"  That  there  be,  and  is  hereby  granted  to  the 
State  of  Iowa,  for  the  purpose  of  aiding  in  the 
construction  of  railroads  nom  Burlin^n,  on 
the  Mississippi  River,to  a  point  on  the  Missouri 
River,  nearthe  mouth  of  the  Platte  River  (nam- 
ing also  several  other  lines  of  railroad)  every 
alternate  section  of  land  designated  by  odd  num- 
bers, for  six  sections  in  widUi  on  each  side  of 
each  of  said  roads ;"  and  then  provides  that  when 
the  lines  of  the  road  shall  lie  "deflnitclr  fixed," 
if  it  shall  appear  that  any  of  the  lana  within 
these  six  sections  shall  have  lieen  '  'sold  or  other- 
wise appropriated."  alternate  sections  may  be 
selected  of  equal  quantity  within  fifteen  miles 
of  the  road. 

To  this  grant  is  the  following  proviso: 

"That  any  and  all  lands  heretofore  reserved 
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to  the  United  States  by  any  Act  of  Congress,  or 
in  any  manner  by  competent  authority,  for  ihe- 
purpose  of  aiding  in  any  object  of  internal  im- 
provement, or  for  any  other  purpose  whatso- 
ever, be,  and  the  same  are  hereby  reserved  to- 
the  United  States  from  the  operation  of  this  Act, 
except  so  far  as  it  may  be  found  necessary  to- 
locate  the  routes  of  said  railroads  through  such 
reserved  lands,  in  which  case  the  right  of  way 
only  shall  be  granted,  subject  to  the  approved- 
of  the  President  of  the  United  States." 

It  will  be  seen  from  an  examination  of  this 
grant  that  the  reservations  annexed  to  it  are 
very  full  and  explicit.  They  ore  first  found  is 
the  enacting  clause  itself,  where  provision  is- 
made  for  the  selection  of  lands  lieyond  the  lines- 
of  these  sections  on  each  side  of  the  road,  in  case 
any  of  the  sections  have  been  previously  "  sold 
or  otherwise  disposed  of;"  and  then  again  in  the 
general  proviso  of  the  grant  These  reserva- 
tions clearly  embrace  the  previous  grant  of  tbe- 
swamp  and  overflowed  lands  for  the  purpose  of 
enabling  the  States  to  redeem  them  and  fit  them 
for  cultivation  by  levees  and  drains.  At  the- 
time  of  the  passage  of  this  Act  (May  16th,  1856). 
a  moiety  of  the  lands  in  controversy  had  been 
selected  and  reported  to  the  Land  Department;, 
and  the  authorities  of  the  State,  under  iostmc- 
tions  from  that  department,  were  engaged  in 
the  selection  of  the  remainder.  The  lands  al- 
ready selected  and  returned  had  been  withdrawn 
from  sale,  and  were  not  in  the  martcet  at  the- 
time  of  the  passage  of  the  Act:  and  as  soon  as 
the  remaining  lists  were  returned,  which  was- 
January  21,  1867,  they  were  also  withdra-wn 
from  the  market.  In  the  language  of  the  Rail- 
road Act,  the  whole  of  the  lands  m  controvereiy 
were  ''otherwise  appropriated'"  and  were  "  re- 
served "  for  the  purpose  of  aiding  the  States  in. 
their  objects  of  internal  improvements. 

But  there  is  still,  if  possible,  a  more  decisive- 
answer  to  the  title  set  up  by  the  defendants. 
Until  the  line  of  the  railrxwd  was  deflnitely- 
flxed  upon  the  ground,  there  could  be  no  cer- 
tainty as  to  the  particular  sections  of  lands  fall- 
ing within  the  grant;  nor  could  the  title  to  sny 
particular  section  on  the  line  of  the  rood  vest  in 
the  Company.   The  grant  was  in  the  nature  oT 
a  float  until  this  line  was  permanently  fixed. 
Now,  the  proofs  show  that  the  location  of  the 
road  was  not  made  on  the  ground  and  adopted, 
by  the  Company  till  the  24th  March,  1857. 
which  was  after  the  confirmatory  Act  of  tbat- 
year. 

This,  as  we  have  seen,  confirmed  all  the  se- 
lections made  at  the  time,  and  which  included 
all  in  controversy  in  this  suit,  in  the  langusKe- 
of  the  section,  "  so  far  as  the  same  shall  renuun 
vacant,  and  unappropriated,  and  not  interfered 
with  by  actual  settlement."  As  the  Railroad 
Company  at  this  time,  for  the  reasons  above- 
stated,  had  not  t>erf  ected  their  grant  so  as  to  ha ▼» 
become  invested  with  the  title  to  any  of  the  sec- 
tions included  in  the  lists  or  sections  of  the 
swamp  lands  on  file  in  the  Land  Department, 
they  can  set  up  no  appropriation  of  any  of  these 
lands  under  their  grant,  which  leaves  them  sub- 
ject to  the  oonflrming  Act  of  1867,  according  to- 
the  very  words  of  it. 

J%e  deene  of  the  court  bttme  it  affirmtd. 

Clted-S  WbU.,  97 ;  Z  MoCrary.  SM:  7 Sawy.,  H ;  S». 
Ho.,  671 ;  86  Ho.,  237 ;  28  Mich.,  8U ;  81  Mlnh.,  4M ;  M 
III.,  78. 
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THE  BURLINGTON  AND  MISSOURI  RIV- 
ER R  R.  COMPANY,  PW- »»  Brr.. 

MILLS  COUNTY,  IOWA. 

BurHngton  AM.R.R.  B.  Co.  ▼.  Fremont  Coun- 
ty, ante,  Wi.foUovied. 

The  pleadings  andproofs  In  this  case  present  the 
same  questions  InTOlTcd  in  the  case  of  same  plaint- 
iffs agaJnst  Fremont  County,  and  they  are  decided 
In  the  same  way. 

[No.  8J>.] 

Ordertd  to  be  tubmitted  to  abide  deemono/No. 
40,  Feb.  S,  1870.      Decided  Feb.  7,  1870. 

rl  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

See,  the  preceding  case. 
Mr.  D.  Rorer,  for  plaintiff  in  error. 
Mr.  T.  Ewlnc,  for  defendant  in  error. 

Mr,  .Juttiee  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa. 

The  pleadings  and  proofs  present  the  same 
questions  involved  in  the  case  of  the  same  plain^ 
tiffs  against  Fremont  County  [ante,  668J,  and 
must  be  disposed  of  in  the  same  way. 

The  deeru  of  tfie  court  belovo  affirmed. 


KENNETH  H.  WORTHY,  Plff.  in  Brr., 

V. 

JOHN  A.  BARRETT,  WESLEY  P.  8EW- 
ELL,  CALVIN  H.  SMITH,  JOHN  KIL- 
TER AKD  ABSALOM  KELLY,  Commis- 
sioner* of  the  Coubt;  ov  Moorb. 
(Bee  8.  C,  9  Wall.,  6U-018.) 
Juritdietion  over  ttate  judgment. 

Where  the  right  of  the  plaintiff  here  claimed  un- 
der the  TT.  8.  Constitution,  was  not  set  up,  or  spe- 
cially claimed  In  the  state  court,  this  court  has  no 
jurisdiction  over  the  state  Judgment. 

[No.  dsj 
Argued  FA.  4,  1870.         Decided  Feb.  7, 1870. 

ON  MOTION  to  dismiss. 
This  was  a  petitiun  for  mandamut,  flled  in 
U»e  Superior  Court  of  Moore  County,  North 
Carolina,  by  the  plaintiff  in  error  a^nst  the 
CountT  Commissioners,  commanding  them  to 
allow  him  to  qualify  as  sheriff  of  said  County. 
The  court  bavug  granted  the  writ  according  to 
the  prayer  of  sara  petiti<m,  an  appeal  was 
taken  to  the  Supreme  Court  of  North  Carolina, 
which  reversed  the  order  of  the  court  below. 
Whereupon  the  petitioner  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  A.  W.  Sh»ffer.  for  plaintiff  in  error: 

Cases  involving  rights  that  are  protected  only 
by  the  Courts  of  the  United  States,  are  within 
the  appellate  jurisdiction  of  the  Supreme 
Court,  no  matter  whence  the  rights  may  spring. 

Worthy's  rights  were  or^inated  in  the  State 
Constitution,  art.  VI.,  sections  1,  4,  6,  but  are 
protected  bv  the  United  Stotes  Court,  section  1, 
of  XlVth  Amendment. 
SeeB  Wau.. 


The  right  of  holding  office  is  co-extensive 
with  the  elective  franchise  and,  therefore,  falls 
within  the  category  of  "  immunities  and  priv- 
ileges" of  the  citizens  of  the  United  States 
within  this  State. 

See  the  well  considered  and  often  cited  case 
of  Utn-ficld  V.  GoryeU,  4  Wash.  (C.  C),  880,  ap- 
parently approved  by  Cooley,  Const.  Lim,  16, 
n.;  Sedgwick,  Stat.  &  Const.  Law,  601,  Isted., 
1857,  and  8  Kent.  Com..  72. 

Whatever  the  state  law  confers  as  a  personal 
right  upon  citizens  of  the  United  States,  wheth- 
er it  use  the  word  "citizens,"  or  only  use  terms 
which  define  that  word;  and  whether  it  use 
such  word  or.  terms  unqualifiedly  or  with  lim- 
itations of  detail,  is  protected  by  the  XlVth 
Amendment  in  the  same  manner,  state,  quality 
and  condition  that  it  is  given. 

The  North  Carolina  Supreme  Court  has  de- 
cided in  effect  that  the  right  to  bold  office  by 
one  formeily  sheriff,  is  taken  away  by  section 
8,  XIV th  Amendment.  This  is  an  assault  up- 
on the  immunity  and  privilege  granted  to  us  by 
section  1.  We  have  a  right  to  know  how  far 
this  guaranty  extends;  to  complain  at  Wash- 
ington that  it  has  been  insufficiently  adminis- 
tered at  Raleigh. 

Mr.  W.  W.  Boyee,  for  defendants  in  error: 

It  is  clear  from  the  inspection  of  the  tran- 
script, that  the  plaintiff  specially  set  np  no 
claim  under  the  Constitution.  In  his  petition, 
no  mention  is  made  of  any  claim  to  his  office 
arising  out  of  the  Constitution. 

In  this  connection  it  is  to  be  noted: 

(a)  That,  by  the  rules  of  pleading,  the  great- 
est strictness  is  necessary  in  the  statement  of  the 
relator's  case  on  application  for  mandamue. 

Selw.  J\r.  P..  828:  1  Chit.  Pr.,  808:  Hoxie  v. 
Co.  Oom'rt,  2S  Me.,  888;  Moses,  Mandamue, 
206. 

Q>)  That,  the  8d  clause  of  the  26th  section  of 
the  Judiciary  Act  recjuires  that  the  tiUe,  right, 
privileges  or  exemption,  "  shall  be  specially  set 
up  or  claimed." 

Whatever  right  the  plaintiff  has  to  the  office 
he  claims.arises  from  the  law  of  North  Caro- 
lina, and  is  not  protected  by  the  Constitution; 
therefore  the  writ  of  error  does  not  lie  in  his 
behalf. 

"  Where  a  right  springs  from  any  other 
source  (than  from  federal  authority),  m  order 
to  gain  the  jurisdiction,  it  is  necessary  that  it 
should  be  protected  by  the  Constitution,  or  a 
treaty,  or  Act  of  Congress."  N.  0.  v.  De  Ar- 
ffUM,  9Pet.,224,  288. 

•'  Where  one  objected  to  the  validity  of  the 
titie  claimed  by  defendante  in  error,  but  claimed 
no  right  under  the  United  States,  the  decision 
of  the  state  court  in  favor  of  defendant  in  er- 
ror, gave  no  foundation  for  a  writ  of  error. 

Burke  v.  Oaitiei,  19  How..  889  (60  U.  8., 
XV.,  656). 

Mr.  CAt^/usMesCluMe  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  for  want  of  juris- 
diction. The  writ  of  error  was  prosecuted  un- 
der the  26th  section  of  the  Judiciary  Act;  and 
the  ground  assigned  for  dismimal  is,  that  the 
record  does  not  show  that  any  question  was 
made  or  decided  in  the  state  court,  of  which 
this  court  has  jurisdiction  under  that  Act 

It  appears  that  the  plaintiff  in  error,  having 
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received  a  malority  of  the  rotes  cast  at  an  elec- 
tion for  sheriff,  held  in  Moore  County,  North 
Carolina,  presented  his  bond  to  the  defendants 
in  error,  who  were  CommissioDers  of  the  Coun- 
^,  and  offered  to  qualify  under  the  laws  of  the 
state.  A  majority  of  the  Commissioners  re- 
fused to  rceive  his  bond  or  permit  him  to  qual- 
ify as  sheriff,  on  the  eround  that  he  was  dis- 
abled from  holding  the  oflSce  by  the  XlVth 
Amendment  of  the  Constitution  of  the  United 
States;  and  was,  moreover,  prohibited  because 
of  that  dlsabilitT,  by  an  Act  of  the  Legislature 
of  North  Carolina,  from  qualifying  under  that 
Act,  and  from  holding  office  in  that  State. 

Acts  of  1868,  ch.  1,  sec.  8. 

This  decision  of  the  County  Commissioners 
was  affirmed  by  the  judgment  of  the  Supreme 
Court  of  the  State;  to  reverse  which  judgment, 
the  plaintiff  has  prosecuted  this  writ  of  error. 

It  is  manifest  upon  this  statement,  that  the 
court  has  no  jurisdiction  of  the  cause.  There 
was  no  decision  by  the  Supreme  Court  of  North 
Carolina,  against  the  validity  of  any  treaty  or 
Act  of  Congress,  or  authority  exenused  under 
the  United  States;  nor  in  favor  of  the  validity 
of  a  statute  of  or  authority  exercised  under  a 
State,  and  alleged  to  be  repugnant  to  the  Con- 
stitution, treaties  or  laws  of  the  United  States. 

It  is  true  that,  in  the  brief  of  the  counsel  for 
the  plaintiff,  it  is  urged  that  the  ri^ht  of  the 

§laintiff  is  protected  by  the  Ist  section  of  the 
[IVth  Amendment ;  but  this  right  does  not  ap- 
pear to  have  been  set  up,  or  specially  claimed 
m  the  state  court ;  and  this  is  essential  to  juris- 
diction here. 

W»  hate  no  authorily,  thertfore,  to  examine 
the  que$tionpreiented  by  th«  record;  tut  mutt  at- 
Une  the  moUon  of  the  drfendant*  in  error,  and 
dumiu  the  ea^uefor  want  ofjuritdietion. 

ated— 16  WaU.,  362. 


THE  PROVIDENCE  RUBBER  COMPANY. 
Appt., 

V. 

CHARLES  GOODYEAR,  Executor  of 
Chakles  Ooodtkar,  Deceased,  THE 
UNION  INDIA  RUBBER  COMPANY 
AKD  THE  PH(ENIX  RUBBER  COM- 
PANY. 

(Bee  S.  C,  0  WaU.,  T88-80t.) 

Where  one  of  three  executor*  may  maintain 
tuit— patent  imued  to  executor — equity  plead- 
ingi  and  proofs — Goodyear' s  patent — eon- 
ttrvetion  of— frauds  in  istuing — matter' »  ac- 
count— new  issue — rule  of  damages. 

Tbouffh  there  are  three  executors  appointed  by 
a  will,  one  may  maintain  a  suit,  if  two  of  them 
have  not  qualified. 

A  patent,  surrendered  by  an  executor  and  re- 
issued to  him  in  the  same  character,  vested  the 


legal  title  in  him  ezcliaslvely. 
Ifh 


A  his  authority  to  sue  in  his  representative  char- 
acter was  intended  to  be  questioned,  it  should  hare 
been  done  by  plea  or  by  the  answer. 

In  equity  the  proofs  and  allegations  must  cor- 
respond. Proofs  without  the  requisite  allegations 
are  as  unavailing  as  such  allegations  would  be 
without  the  proofs  requisite  to  support  them. 


Note.— IXsMncftoJi  helwcen  invcnlUmf  and  proc- 
a»t» ;  when  latter  patented.  See,  note  to  Coming  v. 
Burden,  68  U.  8.  (U  How.)  SCS. 

see 


The  olaim  of  Charles  Goodyear,  8r..  that  be  ' 

the  original  and  first  inventor  of  the  patents  for 
manufacturing  rubber,  is  Impregnable. 

A  patent  should  be  construed  In  a  libera]  spirit, 
to  sustain  the  just  claims  of  the  inventor. 

It  is  the  right  of  the  patentee  and  his  representa- 
tives to  enlarge  or  restrict  the  claim,  so  as  to  give 
it  validity  and  secure  the  invention. 

Courts  cannot  go  behind  the  action  of  the  oom- 
mlssiooer  in  extending  a  patent,  and  inquire  into 
alleged  frauds  by  which  the  extension  was  pro- 
cured. 

In  taking  the  account  the  master  is  not  limited 
to  the  date  of  the  decree,  but  may  extend  the  ao- 
oount  down  to  the  time  of  Uie  hearing  before  hiin. 

Where  an  issue  is  not  made  by  ^e  pleadinn, 
it  Is  too  late  for  the  defendants  to  niae  the  pmns 
before  the  master. 

Where  the  conduct  of  defendants  has  not  been 
such  as  to  commend  them  to  the  favor  of  a  court- 
of  equity,  every  doubt  and  dlffloulty  should  I>e  re- 
solved against  them. 

Profits  made  in  violation  of  the  rights  of  the  oom- 

Slalnants  are  to  be  computed  and  asoertataed  by 
ndlng  the  dllferanoe  between  cost  and  yield. 

[No.  as.j 

Argued  Dee.  IJhlS,  1869.  Decided  Feb.  7, 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  Jamee  H.  Parsons,  C.  Caahing,  ^. 
S.  Black,  J.  A.  OarfOd,  AbntluuB  Pajne 
and  W.  W.  Boyo«.  for  appellant. 

Messrs.  E.  W.  StonKbtoa.  Wm.  E.  Cur- 
tis, Wm.  M.  Ewarta  and  i.  H.  Acker- 
man,  for  appellees. 

(The  case  was  very  thoroughly  argued,  there 
being  about  seven  hundred  pages  of  printed 
argument  alone.  No  abstract  ofthe  argument 
is  here  attempted,  as  it  is  very  largely  occupied 
with  the  facts  of  the  case,  and  space  does  not 

gTmit  a  fair  and  comprehenuve  abstract, 
owever,  the  court  discusses  the  case  so  fully, 
that  it  is  believed  this  omission  will  not  impair 
the  value  of  this  report). 

Mr.  Justice  Swayne  delivered  the  opinion 

or  the  court; 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Circuit  Court  of  the  United  States  of 
the  District  of  Rhode  Island.    The  appelleea 
were  the  complainanta  in  the  court  below. 
The  defendants  were  the  appellanta,  and  Will- 
iam W.  Brown,  Edwin  m!.  Chaffee  and   Au- 
gustus O.  Bourn.    The  bill  alleges  that  a  pat- 
ent for  "  a  new  and  useful  improvement  in  In- 
dia rubber  fabrics "  was  originally  granted  to 
Charles  Ooodyear,  deceased,  on  the  15th  of 
June,  1844;  that  this  patent  was  surrendered, 
and  that  on  the  16th  of  June,  1849,  a  patent 
was  re-issued  to  the  original  patentee,  "for  a 
new  and  useful  improvement  in  processes  for 
the  manufacture  of  India  rubber; "  that  it  waa 
extended  by  the  Commissioner  of  Patents  on 
the  14th  oi  June,  1868;  that  this  patent  was 
surrendered  by  Charles  Ghxxlyear,  Jr.,  execu- 
tor of  Charles  Goodyear,  deceased,  and  re- 
issued to  him  as  executor  on  the  dOth  of  N'o- 
vember,  1860,   in    two  patente,  one  entitled, 
' '  for  improvement  in  the  manufacture  of  caout- 
chouc," and  the  other  "  for  improvement   in 
the  art  of  preparing  caoutchouc;"  that  the 
complainants,  other  than  Charles  Goodyear, 
Jr.,  are  the  assignees  of  licensees  of  Chsrlea 
Gkx>dyear,   decensed;  that   the   oomplaioanto 
have  the  exclusive  right  to  mannfactnie  and 
sell  army  and  navy  equipmento  made  of  tuI- 
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canized  India  rubber,  including  TVlcanized 
India  rubber  blankets,  coats,  docks,  cloth, 
clothing,  ponchos  for  army,  navy,  and  other 
purposes,  and  also  of  vulcanized  India  rubber 
Dulbs,  to  be  used  in  the  manufacture  of  syr- 
inges; and  that  the  defendants  have  infringed 
the  patents  by  the  manufacture  and  sale  of 
these  articles. 

The  prayer  of  the  bill  is  for  an  injunction 
and  an  account. 

The  answer  denies  that  Goodvear  was  the 
original  and  first  inventor  of  the  improvement 
described  in  the  original  patent.  It  denies, 
also,  the  infringement  alleged  in  the  bill.  It 
sets  up  as  special  defenses  that  only  one  of  the 
persons  named  in  the  will  of  Charles  Goodyear, 
deceased,  as  executors,  is  made  a  party  com- 
plainant; that  the  original  patent  is  invalid; 
that  all  the  re-issues  are  void,  even  if  the  origi- 
nal patent  were  valid,  because  the  claims  are 
broader  than  the  claim  in  the  original  patent; 
and  that  they  are  not,  nor  is  either  of  them,  in 
fact,  for  the  same  invention  as  that  for  which 
the  original  patent  was  granted ;  and  that  the 
extension  of  the  patent  in  June,  1868,  by  the 
Commissioner  of  Patents,  was  procured  "  by 
fraud  and  collusion,  by  fraudulent  suppres- 
sions and  concealments  from,  and  by  t^iae  and 
fraudulent  representations  to,"  that  officer. 
The  answer  also  claims  that  the  defendants  are 
not  infringers,  because  they  have  manufact- 
ured their  goods  under  a  license  from  the 
original  patentee  to  E.  M.  Chaffee,  dated  June 
2s£,  \848,  which  ther  insist  is  valid  and  out- 
standing, and  a  complete  defense  to  this  suit. 

A  large  mass  of  testimony  was  taken  by  the 
parties.  The  record  covers  nearly  one  thou- 
sand two  hundred  printed  pa^es.  The  court 
decreed  in  favor  of  the  complainants.  The  de- 
fendants have  brought  the  case  here  for  review. 

It  has  been  argued  in  this  court  on  both 
sides  with  great  learning  and  ability.  The 
propositions  to  which  our  attention  has  been 
called  as  grounds  for  the  reversal  of  the  decree 
are  not  numerous,  and  the  scope  of  our  remarks 
wUl  not  be  extended  beyond  them. 

Charles  Goodyear,  deceased,  by  his  will  ap- 
pointed his  son,  Charles  Goodyear,  Jr.,  ms 
wife,  Fanny  Goodyear,  and  James  A.  Dorr, 
his  executors.  The  will  provided  that  a  ma- 
jority of  the  executors  should  decide  all  ques- 
tions that  might  arise;  that  the  acts  of  a  ma- 
jority should  be  as  binding  as  the  acts  of  all; 
that  if  at  any  time  there  should  be  but  two, 
they  might  appoint  a  third ;  and  that  if  there 
should  be  but  one,  he  might  appoint  another. 
The  manner  of  appointment  in  both  cases  was 
specified. 

It  is  insisted  that  Charles  Goodyear,  Jr., 
alone,  as  executor,  cannot  maintain  'this  suit, 
and  that  his  co-executors  named  in  the  will  are 
necessary  parties.  The  evidence  in  the  record 
shows  that  the  testator  was  domiciled  and  had 
property  in  the  City  of  New  York.  This  gave 
the  surrogate  there  iurisdiction  to  take  the  pro- 
bate of  the  will,  and  to  issue  letters  testament- 
ary. Charles  Goodyear,  Jr.,  alone  proved  the 
will,  and  received  such  letters.  The  other 
persons  named  as  co-executors  have  taken  no 
step  in  that  direction.  They  have  never  at  any 
time  assumed  to  do  any  act  or  claimed  anv 
Tight  by  virtue  of  their  nomination  in  the  will. 

At  the  place  where  the  letters  testamentary 
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were  issued  the  common  law  relied  upon  by  the 
appellants  was  in  conflict  with  the  statutory 
provisions  of  the  State,  and  was,  therefore,  ab- 
rogated. It  could  no  more  be  recognized  in  the 
Federal  than  in  the  state  tribunals.  Kor  is  the 
rule  in  courts  of  equity  different  from  the  rule 
rule  in  the  courts  of  law.  Neither  can  recog- 
nize the  authority  of  an  executor  any  more  than 
that  of  administrator,  and  neither  will  aid  him 
to  obtain  possession  and  control  of  the  estate, 
until  he  has  fulfilled  the  conditions  and  given 
the  guaranties  of  fidelity  and  solvency  pre- 
scribed by  the  local  law.  A  different  rule 
could  hardly  fail  to  be  followed  by  the  most 
mischievous  consequences. 

If.  however,  the  question  were  to  be  settled 
by  the  rules  of  the  common  law,  we  should  be 
of  the  opinion,  upon  the  facts  of  the  case  as 
discloeed  in  the  record,  that  the  suit  was  well 
brought  by  Charles  Goodyear,  Jr.,  alone.  But 
there  are  other  considerations  bearing  upon  the 
subject  which  are  still  more  satisfactory  to  our 
minds. 

The  patent  law  of  the  United  States  author- 
izes an  executor  to  surrender  a  patent  and  take 
a  re-Issue.  Act  of  July  4.  1886,  sec.  18.  In 
this  case  the  patent  was  surrendered  by  Charles 
Goodyear,  Jr.,  as  executor,  and  there-issues 
were  to  him  in  the  same  character.  This  was  a 
specific  grant  by  the  government,  and  vested  in 
him  exclusively  the  legal  title.  The  sat&x  of 
"executor"  signified  the  trustee  character  in 
which  he  assumed  to  act,  and  in  which  he  was 
recognized  and  dealt  with  by  the  commissioner. 
The  designation,  and  the  trust  which  it  im- 
plied, did  not  prevent  the  passage  of  the  legal 
title  nor  qualify  the  estate  which  accompanied 
it.  It  follows  from  this  view  of  the  subject 
that  the  grantee  can  sustain  a  suit  on  the  patent 
in  all  respects,  as  if  he  had  been  designated  in 
it  as  trustee  instead  of  executor. 

But,  conceding,  for  the  purposes  of  the  argu- 
ment, that  he  occupies  the  same  relation  to  the 
patents  re-issued  to  him  as  to  the  one  re-issued 
to  the  testator,  and  which  he  surrendered,  then 
he  was  a  foreign  executor  in  the  forum  where 
tbe  suit  was  instituted. 

The  bill  alleges  that  he  was  the  executor  of 
Charles  Goodyear,  deceased.  His  rights  as 
such  in  that  forum  depended  upon  the  locei  law 
of  Rhode  Island.  If  bis  authority  to  sue  there 
in  his  representati  vecharacter  was  intended  to  be 
questioned,  it  should  have  been  done  by  plea  or 
by  the  answer.  Not  having  been  done  in  that 
way,  the  defendants  are  concluded,  and  the 
question  is  no  longer  open  in  the  case.  The 
answer  is  silent  upon  this  point.  Its  averments 
touching  the  jurisdiction  of  the  surrogate  of 
the  City  of  New  York  are  effectually  dupceed 
of  by  the  complainants'  proofs. 

In  any  view  which  can  be  taken  of  the  sub- 
ject the  objection  is  untenable. 

The  proposition  that  the  patent  is  fatally  de- 
fective, because  it  is  impossible  to  make  mer- 
chantable goods  according  to  the  directions 
contained  in  the  specifications,  cannot  be  enter- 
tained. The  answer  contains  no  averment 
upon  the  subject.  No  such  issue  was  tendered 
to  the  complainants,  and  they  have  had  no 
notice  that  such  a  defense  was  intended  to  be 
relied  upon.  In  equity,  the  proofs  and  allega- 
tions must  correspond.  The  examination  of 
the  case,  by  the  court,  is  confined  to  the  issues 
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made  by  the  pleadings.  Proofs  without  the  req- 
uisite allegations  are  as  unavailing  as  such 
allegations  would  be  without  the  proofs  req- 
uisite to  support  them.  Fatter  v.  Ooddartt,  1 
Black,  518  m  V.  8.,  XVII..  282];  Tripp  v. 
Vineent,  8  Barb.  Ch.,  618;  Boom  ▼.  ChUet,  10 
Pet.,  178;  Harrison  v.  JVtam,  9  Pet.,  488. 

It  is  alleged  in  the  answer  that  the  testator 
was  not  the  original  and  first  inventor  of  the 
process  described  in  his  patents. 

The  original  patent  was  issued  in  1844.  The 
invention  has  since  been  covered  by  a  suc- 
cession of  patents,  the  last  of  which,  Uie  re- 
issues in  question,  are  still  unexpired,  and  are 
the  foundation  of  this  litigation.  The  discovery 
was  one  of  very  great  value.  It  is  a  mine  of 
wealth  to  the  possessors.  Since  the  first  patent 
was  issued  there  have  been  numerous  cases  of 
litigation  involving  its  validity.  They  were 
earnestly  contested.  In  every  instance  the 
patent  was  sustained.  This  litigation  was 
remarked  upon  by  the  counsel  for  the  appel- 
lants, and  it  was  added  that  this  question  is  now, 
for  the  first  time,  presented  to  this  court  for 
consideration.  It  is  a  just  commentary  to  say 
that  such  a  litigation  is  always  to  be  expected  in 
cases  like  this.  There  are  always  those  who 
are  ready  to  gather  where  they  have  not 
sown.  The  number  and  ardor  of  the  conflicts 
is  usually  in  proportion  to  the  value  of  the  prize 
at  stake.  The  validity  of  the  claim  of  the  tes- 
tator was  never  shaken  by  any  adjudication. 
It  has  been  uniformly  afiSrmed  and  sustained. 
If  the  subject  was  never  brought  here  before, 
it  was,  doubtless,  because  those  who  were  de- 
feated elsewhere  saw  no  ground  for  the  hope  of 
a  more  favorable  result  m  this  court.  These 
considerations  are  very  persuasive  to  the  pre- 
sumption that  the  claim  of  Charles  Qoodyear, 
the  elder,  that  he  was  the  original  and  first  in- 
ventor, is  impregnable.  If  It  were  not  so,  we 
cannot  doubt  that  it  would  have  been  over- 
thrown in  the  numerous  and  severe  assaults 
which  have  been  made  upon  it.  We  have,  how- 
ever, examined  the  question  by  the  light  of  the 
evidence  found  in  the  record,  and  in  the  ab- 
sence of  the  adjudications  referred  to  should 
have  had  no  difficulty  in  coming  to  the  same 
conclusion.  We  entertain  no  doubt  upon  the 
subject.  The  point  was  not  very  earnestly 
pressed  upon  our  attention  in  the  argument  at 
the  bar.  We  deem  what  we  have  said  in  regard 
to  it,  sufficient. 

The  patents  reiasued  to  the  executor  upon 
the  surrender  of  the  patent  re-issued  to  the  tes- 
tator were  numbered  respectively  1084  and 
1(^.  The  one  numbered  1085  is  for  the  proc- 
ess by  y/bich  vulcanized  India  rubber  is 
manufactured.  The  other  one  is  for  the  result 
of  the  process  in  the  form  of  the  article  pro- 
duced. 

It  is  contended  by  the  appellants  that  both 
these  patents  are  invalid,  for  two  reasons:  1, 
because  they  are  broader  than  the  claims  of 
the  patent  surreudered  by  the  executor;  and,  2, 
because  one  is  for  a  process,  and  the  other  for 
the  product  of  that  process.  The  court  below 
held  the  objection  to  the  patent  for  the  process 
— that  it  is  too  broad — fatal  to  its  validity,  be- 
cause the  cUm  embraced  "  other  vulcanlzable 
gums"  besides  India  rubber  as  articles  to  which 
the  process  was  to  be  applied.  From  this 
part  of  the  decree  below  no  appeal  was  taken 
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by  the  complainants.  It  is,  therefore,  final  and 
conclusive  in  its  eSect,  and  the  patent  to  which 
it  relates  must  be  laid  out  of  view.  It  remains, 
therefore,  to  consider  only  the  patent  No.  1084, 
which  is  for  the  product. 

The  claims  of  the  patent  re-issued  to  Charles 
Goodyear,  deceased,  in  1849,  are  as  follows: 

"  What  I  claim  as  my  invention  and  desire  to 
secure  by  letters  patent  is  the  caring  of  caout- 
chouc, or  India  rubber,  by  subjecting  it  to  the 
action  of  a  high  degree  of  artificial  heat,  sub- 
stantially as  herein  described,  and  for  the  pur- 
poses specified. 

"  And  I  also  claim  the  preparing  and  curings 
the  compound  of  India  rubber,  sulphur,  and  a 
carbonate  or  other  salt,  or  oxide  of  lead,  by  sub- 
jecting the  same  to  the  action  of  artificial  heat, 
substantially  as  herein  described." 

The  claim  of  the  patent  for  the  product  is 
thus  expressed: 

"  What  is  claimed  as  the  invention  of  Charles 
Goodyear,  deceased,  is  the  new  manufacture  of 
vulcanized  India  rubber  (whether  with  or  with- 
out other  ingredients),  chemically  altered  by 
the  application  of  heat,  substantially  as  de- 
scribed." 

The  specification,  among  other  things,  con- 
tains these  clauses: 

"  For  many  purposes  the  manufacture  is  im- 
proved by  the  addition  of  other  substances 
than  sulphur,  among  which  white  lead  is 
one  of  the  best,  and  which,  when  used,  may 
be  combined  in  the  mixture  above  described,  in 
the  proportion  of  seven  parts  by  weight,  there- 
by forming  a  triple  compound.  Other  salts  of 
lend  may  be  used  with  advantage,  and  coloring 
matter  may  be  also  incorporated  with  the  mixt- 
ure for  the  purpose  of  imparting  colors  to  the 
product. 

"And  other  materials,  such  as  cotton,  silk, 
wool,  or  leather,  may  be  incorporated  or  com- 
bined with  the  India  rubber  and  sulphur,  there- 
by modifying  the  strength,  elasticity,  or  other 
qualities  of  the  new  manufacture  for  particular 
purposes ;  as  it  is  found  that  the  new  substance 
or  product  will  be  produced  whenever  the 
essential  elements  of  rubber,  sulphur  and  heat 
are  used,  whether  such  other  materials  are  in- 
corporated or  not." 

A  patent  should  be  construed  in  a  liberal 
spirit,  to  sustain  the  just  claims  of  the  inventor. 
This  principle  is  not  to  be  carried  so  far  as  to 
exclude  what  is  In  it,  or  to  interpolate  anything 
which  it  does  not  contain.  But  liberality, 
rather  than  strictness,  should  prevail  where  th« 
fate  of  the  patent  ia  involved,  and  the  question 
to  be  decided  is  whether  the  inventor  slull  hold 
or  lose  the  fruits  of  his  genius  and  his  labcxs. 
Coming  v.  Burden,  15  How.,  269;  Battinv. 
Tagg&rt,  17  How.,  74  [68  U.  3.,  XV.,  87]. 
The  surrender  was  made  by  the  executor,  for 
the  reason  that  the  specification  was  defective 
and  required  amendment.  This  the  law  per- 
mitted, if  the  facts  brought  the  case  within  the 
provisions  of  the  statute.  The  commisaiono' 
was  charged  with  the  duty  of  examining  Hie 
facts  and  deciding  upon  the  application.  His 
jud^ent  is  shown  in  the  results.  Upon  oom- 
panng  the  context  of  the  speciflcationB  of  the 
surrendered  and  of  the  re-issued  patent,  and 
giving  to  each  a  reasonable  interpretation,  we 
are  satisfied  that  the  decision  was  correct,  and 
we  see  no  reason  to  reverse  it. 
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It  is  the  right  of  the  patentee  and  hia  tepre- 
sentatives  to  enlarge  or  restrict  the  claim,  so  as 
to  give  it  validity  and  secure  the  invention. 
AiWnv.  Tagg&rt,  17  How..  84  [68  U.  8.,  XV., 

"J; 
Patentable  subjects,  as  defined  by  the  patent 

law  (Act  of  1836,  sec.  6),  are  "  any  new  and 
useful  art,  machine,  manufacture,  or  composi- 
tion of  matter,  or  any  new  and  useful  improve- 
ment on  any  art,  machine,  manufacture,  or 
composition  of  matter." 

A  machine  may  be  new,  and  the  product  or 
manufacture  proceeding  from  it  may  be  old. 
In  that  case  the  former  would  be  patentable  and 
the  latter  not.  The  machine  may  be  substan- 
tiallv  old  and  the  product  new.  In  that  event 
the  latter,  and  not  the  former,  would  be  pat- 
entable. Both  may  be  new,  or  both  may  be 
old.  In  the  former  case,  bodi  would  be  patent- 
able; in  the  latter,  neither. 

The  same  remarks  apply  to  processes  and 
their  results.  Patentability  may  exist  as  to 
either,  neither,  or  both,  according  to  the  fact 
of  novelty,  or  the  opposite.  The  patentability, 
or  the  issuing  of  a  patent  as  to  one,  in  nowise 
affects  the  rights  of  the  inventor  or  discoverer 
in  respect  to  the  other.  They  are  wholly  dis- 
connected and  independent  facts.  Such  is  the 
sound  and  necessary  construction  of  the  statute. 
This  objection  to  the  patent,  we  think,  is  also 
not  well  taken. 

Can  we  go  behind  the  action  of  the  commis- 
aioner  in  extending  the  patent  and  inquire  into 
the  frands  by  which  it  is  alleged  that  the  exten- 
sion was  procured? 

The  6th  section  of  the  Act  of  1790  (1  Stat, 
at  L.,  109,  chap.  7)  provided  for  the  repeal  of 
patents  under  the  circumstances  and  in  the 
manner  specified.  This  Act  was  repealed  by 
the  Act  of  1798.  1  Stat,  at  L.,  818,  chap.  2. 
The  10th  section  of  that  Act  re-enacted  the  5th 
section  of  the  Act  of  1790.  The  5th  section  of 
the  latter  Act  authorized  substantially  the  same 
defenses  in  suits  upon  patents  which  are  allowed 
by  the  16th  section  of  the  Act  of  1886,  with 
the  further  provision,  that  if  the  facts  touching 
either  defense  were  established,  "judgment 
shall  be  rendered  for  the  defendant  with  costs, 
and  the  patent  shall  be  declared  void."  This 
Act  continued  in  force  until  it  was  repealed  by 
the  Act  of  1836.  These  provisions  were  not 
then,  and  they  have  not  since  been  re-enacted. 
The  16th  section  of  the  Act  of  1886  author- 
izes a  court  of  equity,  in  cases  of  interference, 
to  take  jurisdiction  and  annul  the  patent  issued 
to  the  party  in  the  wrong.  Beyond  this  the 
patent  laws  are  silent  upon  the  subject  of  the 
exercise  of  such  authority. 

This  review  furnishes  a  strong  implication  that 
it  vras  the  intention  of  Congress  not  to  allow  a 
patent  to  be  abrogated  in  any  collateral  pro- 
ceeding, except  in  the  particular  instance  men- 
tioned, but  to  leave  the  remedy  in  all  other 
cases  to  be  regulated  by  the  principles  of  gen- 
eral jurispmaence.  To  those  principles  we 
most  look  for  the  solution  of  the  question  be- 
fore us. 

The  subject  was  examined  by  Ghaneellor 
Kent  with  his  accustomed  fullness  of  research 
and  ability,  in  JadaonY.  Lawton,  10  Johns., 
23.  He  there  said :  ' '  Unless  letters  patent  are 
aboolutely  void  on  the  face  of  them,  or  the 
MBuinK  of  them  was  without  authority,  or  was 
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prohibited  by  statute,  they  can  only  be  avoided 
m  a  regular  course  of  pleading,  in  which  the 
fraud,  irregularity,  or  mistake  is  regularly  put 
in  issue.  The  principle  has  been  frequently 
admitted,  that  the  fraud  must  appear  on  the 
face  of  the  patent  to  render  it  void  in  a  court 
of  law,  and  that  when  the  fraud  or  other  defect 
arises  on  circumstances,  dehors  the  grant,  the 
grant  is  voidable  only  by  suit.  1  Hen.  & 
Munf.,  19,  187;  1  Munf.,  184.  The  regular 
tribunal  is  chancery,  founded  on  a  proce«ling 
by  tcire facial  or  by  bill  or  information."  The 
patent  in  that  case  was  for  land,  but,  as  regards 
the  point  here  under  consideration,  there  is  no 
distinction  between  such  a  patent  and  one  for 
an  invention  or  discovery.  If  there  be,  the 
case  is  stronger  as  to  the  latter.  In  the  case  of 
FfeM  V.  Seabury,  19  How.,  332  [60  U.  8.,  XV., 
654],  the  patent  was  also  for  land.  This  court 
ruled  the  point  in  like  manner,  and  the  same 
remarks  apply.  Viewing  the  subject  in  the 
light  of  the  principle  involved,  we  can  see  no 
d«fect  in  the  parallelism  between  that  case  and 
the  one  before  us. 

The  extension  was  granted  by  the  commis- 
sioner pursuant  to  the  1st  section  of  the  Act  of 
1848  and  the  18th  section  of  the  Act  of  1836. 
The  latter  declares  that  upon  the  making  and 
recording  of  the  certificate  of  extension  "the 
said  patent  shall  have  the  same  effect  in  law  as 
though  it  had  been  originally  granted  for  the 
term  of  twenty-one  years."  The  law  made  it 
the  duty  of  the  commissioner  to  examine  and 
decide.  He  had  full  jurisdiction.  The  function 
be  performed  was  judicial  in  its  character.  No 
provision  is  made  for  appeal  or  review.  Foley 
V.  HarriMn,  16  How.,  448.  Hisdecision  must 
be  held  conclusive  until  the  patent  is  impeached 
in  a  proceeding  had  directly  for  thai  purpose 
according  to  the  rules  which  define  the  remedy, 
as  shown  by  theprecedents  and  authorities  upon 
the  subject.  We  are  not,  therefore,  at  liberty 
to  enter  upon  the  examination  of  the  evidences 
of  fraud  to  which  we  have  been  invited  by  the 
counsel  for  the  appellants.  The  door  to  that 
inquiry  in  this  case  is  closed  upon  us  by  the  hand 
of  the  law. 

The  rule  which  we  have  thus  laid  down  is  in- 
tended to  be  limited  to  the  class  of  cases  to  which, 
as  respects  the  point  in  question,  the  one  before 
us  belongs.    We  decide  nothing  beyond  this. 

The  proof  of  infringement  makes  a  case  so 
clear  for  the  appellees,  in  our  judgment,  that  it 
is  deemed  unnecessary  to  extend  this  opinion 
by  discussing  the  subject. 

It  is  unnecessary  to  consider  the  respective 
rights  of  the  several  corporation  complainants 
in  this  litigation,  because  it  is  clear  that  such  as 
do  not  belong  to  tiiem  are  vested  in  Charles 
(Joodyear,  the  executor,  by  virtue  of  his  hold- 
ing the  entire  legal  title  of  the  patent. 

The  appellants  meet  the  case  in  the  aspect  of 
infringement,  by  setting  up  a  license  from 
Charles  Goodyear,  deceased,  to  £.  M.  Chaffee, 
bearing  date  on  the  2&th  of  June,  1846,  which 
they  insist  is  a  complete  bar  to  the  relief  sought 
by  the  bill.  This  instrument  gives  to  Chaffee, 
"  his  executors,  admiastrators  and  assigns,  a 
free  license  to  use  thesaid  Ooodyear's  gum  elastic 
composition  for  coating  cloth  for  the  purpose 
of  japanning,  marbling,  and  variegate  japan- 
ning, at  his  own  estabushment,  but  not  to  be 
disposed  of  to  others  for  that  purpose  without 
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Digitized  by 


Google 


788-804 


BuFBSiaC  CODBT  OF  THK  UrITKD  BtATM. 


Dm  TxBJC, 


the  consent  of  the  said   Charles   Gkx>dyear; 
*    *   *  the  right  and  license  hereby  conferred 
being  limited  to  the  United  States,  and  not  ex- 
tending to  any  foreign  country,  and  not  being 
intended  to  convey  any  right  to  make  any  con- 
tract wiUi  the  Qoyemmenl  of  theUnited  States." 
There  are  several  objections  to  the  view  taken 
of  this  license  by  the  counsel  for  the  appellant. 
It  authorizes  Chaffee  to  use  it  himself.  It  gave 
him  no  right  to  authorize  others  to  use  it  in  con- 
junction with  himself,  or  otherwise,  without 
the  consent  of  Goodyear,  which  is  not  shown, 
and  not  to  be  presumed.    It  was  to  be  used  at 
his  own  establishment,  and  not  at  one  occupied 
by  himself  and  others.    Looking  at  the  terms 
of  the  instrument,  and  the  testimony  in  the  rec- 
ord, we  are  satisfied  that  its  true  meaning  and 
purpose  were  to  authorize  the  licensee  to  make 
and  sell  India  rubber  cloth,  to  be  used  in  the 
place,  and  for  the  purposes,  of  patent  or  ja- 
panned leather.    In  our  judgment  it  conveyed 
authority  to  this  extent  and  nothing  more.  The 
practical  construction  which  the  parties  them- 
selves have  g^ven  to  a  contract  by  tlieir  own  con- 
duct is,  in  cases  of  doubt,  always  entitled  to 
great  weight.   That  this  practical  construction, 
in  the  case  before  us,  was  in  accordance  with 
that  which  we  have  given  to  the  instrument,  is 
clearly  shown  bv  the  following  facts:  The  de- 
fendants,  Chaffee,  Bourne  and  Brown,  were 
hostile  to  the  extension,  and  collected  evidence 
to  defeat  it.  If  they  had  understood  the  license 
then,as  they  construe  it  now.their  interest  would 
have  prompted  an  opposite  line  of  conduct.  In 
1866,  Goodyear,  the  elder,   and  others,  sued 
Brown,  Bourne  and  Chaffee  for  an  infringement 
of  the  patent  reissued  to  Goodyear — by  manu- 
facturing India  rubber  shoes.  In  September  of 
that  yeaix  they  filed  their  answer.  The  license, 
as  they  now  construe  it,  would  have  been  con- 
clusive against  the  complainants.    The  answer 
is  long  and  elaborate.    It  makes  no  allusion  to 
the  license.     An  absolute  injunction  was  de- 
creed.   The  Chaffee  license  bears  date  in  1846. 
In  18S8,  the  same  defendants  procured  a  license 
to  manufacture  rubber  shoes  from  Haywood. 
The  terms  were  stringent  and  onerous.  This  li- 
cense would  have  bi^en  useless,  if  their  present 
construction  of  the  license  to  Chaffee  ia  correct. 
It  is  not  clear  that  any  interest  was  conveyed 
by  Chaffee  to  the  other  parties,  if  ever,  until  since 
the  commencement  of  this  suit.   The  claim  was 
not  heard  of  l)efore  the  conflict  began.    The  li- 
cense sets  f  orth.in  express  terms,  that  it  was  not 
intended  to  give  any  authority  to  contract  with 
the  United  States.  All  the  articles  to  which  this 
controversy  relates  were  manufactured  for  the 
United  States,  under  contracts  with  the  Quar- 
termaster-General.   This  defense  cannot  avail 
the  defendants. 

Upon  looking  further  into  the  record  we  find 
that  the  complainants  took  seven  exceptions, 
and  the  defendants  twenty  eight,  to  the  master's 
report  in  the  court  below,  all  of  which,on  lioth 
sides,  were  overruled.  The  complainants  not 
having  appealed,  their  exceptions  are  not  open 
to  examination.  Our  attention,  therefore,  will 
be  confined  to  those  taken  by  the  defendants, 
who  have  brought  them  before  us  by  this  ap- 
peal. Many  of  them  relate  to  the  findings  of 
the  master  upon  questions  of  fact.  Others  are 
predicated  of  facts  which,  upon  examination, 
are  not  found  to  l>e  as  the  exceptions  assume. 
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In  all  these  cases  we  are  satisfied  with  the  mas- 
ter's conclusions,  and  do  not  propose  to  review 
them.  We  shall  dispose  of  such  other  points 
arising  upon  the  report  as  we  deem  it  proper  to 
remarK  upon,  without  adverting  particularly  to 
the  exceptions  by  which  they  are  raised. 

In  taking  the  account  the  master  was  not  lim- 
ited to  the  date  of  the  decree.  In  such  cases,  it 
is  proper  to  extend  the  account  down  to  the  time 
of  the  hearing  before  him,  unless  the  infrinji^e- 
ment  ceased  prior  to  that  time.  The  rights  of 
the  parties  are  settled  by  the  decree,  and  nothing 
remains  but  to  ascertain  the  damages  and  ao- 
jud^e  their  payment.  The  practice  saves  amul- 
tiphcity  of  suits,  lime,  and  expense,  and  pro- 
motes the  ends  of  justice.  We  see  no  well 
founded  objection  to  it. 

The  ISih  section  of  the  Act  of  March  2d,18ai . 
requires  ."tliat  every  article  made  or  sold  under 
the  protection  of  a  patent  shall  have  fixed  upon 
it  the  word  'patented,'  and  the  day  and  vesr 
when  the  patent  was  granted:  and  when,  from 
the  character  of  the  article,  that  may  be  imprac- 
ticable, a  label  on  which  a  notice  to  the  same 
effect  is  printed  shall  be  attached ;"  and  if  this 
be  not  done  it  is  declared  "that  in  case  of  suit 
for  infringement,  brought  by  the  person  failing 
so  to  mark  the  articles,  no  damages  shall  be  re- 
covered by  the  plaintiffexceptoD  proof  that  the 
defendant  was  duly  notified  of  the  infringement, 
and  continued,  after  such  notice,  to  make  and 
vend  the  articles  patented,"  etc.  It  is  said 
that  the  bill  contains  no  averment  on  this  sub- 
ject, and  that  the  record  is  equally  barren  of 
proof  that  any  such  notice  was  ever  given  to  the 
defendants,  except  by  the  service  of  process, 
upon  the  filing  of  the  bill.  Hence,  itis insisted, 
that  the  master  should  have  commenced  bis  ac- 
count at  that  time,  instead  of  the  earlier  period 
of  the  beginning  of  the  infringement.  His  re- 
fusal to  do  so  was  made  the  subject  of  an  ex- 
ception .  The  answer  of  the  defendants  is  as  si- 
lent upon  the  subject  as  the  bill  of  the  complain- 
ants. No  such  issue  was  made  by  the  pleadings. 
It  was  too  late  for  the  defendants  to  raise  Uie 
point  t)efore  the  master.  They  were  concluded 
by  their  previous  silence,  and  must  be  held  to 
have  waived  it.  It  cannot  be  oonsiderod  here. 
We  refer  to  the  authorities  cited  in  an  earlier 
part  of  this  opinion.  In  support  of  the  rule  upon 
this  subject. 

The  circuit  court  decreed  that  the  Providence 
Company  was  liable  "for  all  the  profits  made 
in  violation  of  the  rights  of  the  complainants, 
under  the  patent  aforesaid,  by  respomients,  by 
the  manufacture,  use,  or  sale  of  any  of  the  ar- 
ticles named  in  said  bill."  This  was  in  accord- 
ance with  the  rule  in  equity  cases  estabUBh(;d 
by  this  court.  LMn^tUm  v.  Wdodwrth,  15 
How.,  546;  Dean  v.  JfoMm,  20  How..  198  [81 
U.  S.,  XV.,  8761.  It  was  not  objected  to  in  the 
argument  here,  but  it  was  strenuously  insisted 
that  the  master  had  erred  in  his  apphcadon  of 
the  ilile,  and  the  court  in  confirming  his  con- 
clusions. We  have  examined  the  report  and 
are  satisfied  that  he  discharged  his  duty  with 
exemplary  care  and  diligence.  The  report  a 
characterized  by  unusual  ability.  Hehasstated 
two  accounts :  one  against  the  Providence  Com- 
pany and  the  other  against  the  Colombian 
Company,  which  he  finds  to  be  the  Providence 
Company  under  another  name. 
The  Provideno^  Company  manufactured  ar- 
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tkles  coyeied  and  artides  not  ooyered  by  the 
patent  in  question.  Ko  separate  account  was 
kept  as  to  tlieir  tespective  cost  and  profit.  The 
business  as  to  both  was  so  intermingled  and 
confnsMl  that  approximate  results  only  were 
possible,  and  these  were  attainable  by  but  one 
process.  He  applied  the  principle  of  apportion- 
aent  as  follows: 

The  gross  amount  of  sales  of  articles  of  both 
dasses  was  $2,648,181.49.  The  gross  amount 
of  sales  of  articles  covered  by  the  patent,  $1,- 
809,896.78.  Orossamountof  profits,  $849,520. 
02.  Proportion  of  profits  due  to  articles  cov- 
ered by  the  patent,  $250,757.72.  The  master 
reports  that  this  result  approaches  exactness, 
and  that  it  is  favorable  to  the  defendants.  The 
Columbian  Company  manufactured  only  pat- 
ented articles.  Its  liooks  were  properly  kept. 
The  data  were  clear  and  certain,  and  he  had  no 
dlflculty  in  reaching  a  satisfactory  conclusion. 
He  found  the  amount  of  profits  to  be  $60,000. 

Profits  of  the  Providence  Com- 
pany  $260,759  72 

Profits  of  the  Columbian  Com- 
pany     60,000  00 

Total  for  which  the  defendants 

ai«  liable $810,767  72 

In  making  up  the  account  the  master  allowed 
dedoctions  from  profits,  for  bad  debts,  for  rents, 
and  interests  paid — debiting  rents  and  interest 
received;  he  allowed  for  the  market  value  of 
tlte  materials  on  hand  when  the  infringement 
b^an,  for  the  cost  of  those  acouired  afterwards 
to  carry  on  the  busincN,  and  for  the  usual  sala- 
ries of  the  managing  officers.  In  this  connec- 
tioii  we  take  the  following  paragraph  from  the 
report: 

"Large  amounts  appear  by  the  books  to  have 
been  expended  in  repairs  of  building  and  ma- 
cbinoy,  and  in  the  purchase  of  new  machinery, 
look  aiid  fixtures.  Ko  further  allowance  is 
made  by  the  master  for  wear  and  tear,  and  de- 
preciation." 

He  refused  to  allow  the  extraordinary  salaries 
which  it  appeared  by  the  books  had  been  paid, 
bring  satisfied  they  were  dividends  of  profit 
under  anoilier  name,  and  put  in  that  guise  for 
concealment  and  delusion.  The  allowance  for 
repairs  and  other  items  mentioned  in  this  con- 
nection doubtless  exceeded  the  wear  and  tear 
which  could  have  occurred  daring  the  time  of 
(be  infringement.  He  refused  to  allow  the  value, 
at  the  time  they  were  used,  of  materials  bought 
for  the  purposes  of  the  infringement.  The  mar- 
kd  waa  a  rising  one.  The  defendants  had  the 
beaeflt  of  it  as  to  those  which  were  untainted 
by  dixlioneety.  Those  bought  later  stand  upon 
a  difltTcnt  footing.  The  claim  is  entitled  to  no 
tmcial  favor.  There  must  be  a  fixed  rule. 
Thve  can  be  none  better  than  the  cost  as  to 
tkOM  to  which  that  principle  was  applied.  The 
■Hdaa  might  have  fallen  in  value  instead  of 
lUm,  The  defendants  cannot  complain,  as 
Hm  am  held  Uable  only  for  the  ultimate  profits 
of  MM  piracy. 

tb  rafnsed  to  allow  the  profits  due  to  ele- 
I  not  patented,  which  entered  into  the  com- 
I  of  the  patented  articles.  There  mav  be 
I  te  which  such  an  allowance  would  be 
This  is  not  one  of  them.  The  manner 
)  the  books  of  the  Providence  Company 


were  kept  renders  such  an  account  impossible 
as  to  the  business  done  in  their  name. 

The  conduct  of  the  defendants  in  this  respect 
has  not  been  such  as  to  commend  them  to  the 
favor  of  a  court  of  equity.  Under  the  circum- 
stances, ever^  doubt  and  difficulty  should  be 
resolved  against  them.  Litpton  v.  White,  15 
Vesey,  432;  Oopeland  v.  Crane,  9  Pick..  79; 
Dexter  v.  Arnold,  2  Sumn.,  109:  Miller  v.  Wfut- 
tier,  86  Maine,  585.  The  allowance  was  prop- 
erly denied. 

He  refused  to  allow  manufacturer's  profits 
and  interest  on  the  capital  stock.  This  was  cor- 
rect. "The  profits  made  in  violation  of  the 
rights  of  the  complainants  "  in  this  class  of  cases, 
within  the  meaning  of  the  law,  are  to  be  com- 
puted and  ascertained  by  finding  the  difference 
between  cost  and  ^ield.  In  estimating  the  cost, 
the  elements  of  price  of  materials,  interest,  ex- 
penses of  manufacture  and  sale,  and  other  nec- 
essary expenditures,  if  there  be  any,  and  l)ad 
debts,  are  to  be  taken  into  the  account,  and  usu- 
ally nothing  else.  The  calculation  is  to  be 
made  as  a  manufacturer  calculates  the  profits 
of  his  business.  "Profits"  is  the  gain  made 
upon  any  business  or  investment,  when  both 
the  receipts  and  payments  are  taken  into  the 
account.  People  v.  Super.  Niag.,  4  Hill.  28. 
The  rule  1b  founded  in  reason  and  justice.  It 
compensates  one  partv  and  punishes  the  other. 
It  makes  the  wrong-doer  liable  for  actual,  not 

reible,  gains.  The  controlline  consideration 
.  that  he  shall  not  profit  by  his  wrong.  A 
more  favorable  rule  would  offer  a  premium  to 
dishonesty,  and  invite  to  aggression. 

The  jurisdiction  of  equity  is  adequate  to  give 
the  proper  remedy,  whatever  phase  the  case 
ma^  assume:  andtiieseverity  of  (he  decree  may 
be  increased  or  mitigated  according  to  the  com- 
plexion of  the  conduct  of  the  offender. 

We  find  no  error  in  the  record,  and  the  decree 
of  the  Cireuit  Court  ii  affirmed. 

Cited-U  Wall..  482,  648, 646;  12  WoU.,  84 ;  01  U.  8., 
190 :  »!  C.  8.,  189 :  100  VTS.,  107 ;  101  D.  8.,  6U ;  104  D. 
S.,  184:  106  U.  8.,  197,  208;  8  Bliit«hf.,  616,  628:  B 
Blatchr.,27;  16Blatcbr.,iaO;  19Blatcbr.,«8;  28aw]r.. 
S4 ;  6  SawT.,  172:  1  Holmes,  216, 219:  4  CUff^24S:  80 
N.  J .  Eq..  809;  38  N.  J.  L.,  406 ;  3  Wood,  164 : 4  Hu«bes. 
343;  30  Hun,  376:  S9  Ind.,  466. 


JOHANNES  JECKER,  XAVER  HAVER, 
JOHANNA  HAVER,  FRANZ  HAVER, 
JOHANN  RUMPEL  and  JACOB  RUM- 
PEL, heirs  of  Petkr  Yakkr,  Deceased, 
Plffa.  in  Brr., 

V. 

DEAN  MAOKE,  Administrator,  and  JANE 
TAKER,  Widow  of  Peter  Yakbr,    De- 
ceased. ' 
(8ee  8.  C, "  Haver  v.  Taker,"  9  Wall.,  32-85.) 

Treaty,  from  tehat  date  binding — ratification  of 
— deiseating  title. 

A  treaty  Is  considered  as  ooDcluded  and  blndlnfr 
from  the  date  of  Its  signature,  as  respects  the  rights 
of  either  government  under  it. 

So  far  as  It  affects  individual  rights.  It  is  not  cod- 


Note.— Construcffon  and  operation  of  treat  tea.  Sco 
note  to  U.  8.  v.  Amlstad,  40  U.  S.  (16  Pet.),  518. 
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sidered  as  conoluded  until  there  Is  an  exchange  of 
ratifloatlons. 

To  make  the  ratlfloation  of  the  treaty  relate  back 
to  its  BlKnla«i  thereby  devestlnK  a  title  already 
rested,  would  be  manifestly  unjust  and  cannot  be 
sanctioned. 

[No.  46.] 

Argued  Feb.  3,  1870.    Decided  Fa.  U,  1870. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

A  petition  was  filed  in  the  Woodford  Circuit 
Court  of  Kentucky,  by  the  Commonwealth  of 
Kentucky,  to  declare  certain  personal  property 
and  land  of  Peter  Yaker,  deceased,  escheated  to 
the  said  plaintiff,  for  the  want  of  legal  heiis. 
Answers  were  filed  both  by  the  plaintins  in  error 
and  by  the  defendants  in  error.  The  said  court 
entered  a  judgment  in  favor  of  the  widow, 
Jane  Yaker,  for  all  the  lands  in  question,  and 
for  a  share  of  the  personal  estate,  and  in  favor 
of  the  foreign  heirs  for  the  balance  of  the  per- 
sonal estate.  The  foreien  heirs  took  an  appeal 
to  the  Court  of  Appeab  of  Kentucky,  which 
confirmed  the  judgment.  Whereupon  the  said 
heirs  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Me»tr».  J.  H.  C»FUale>  and  J.  D.  He- 
Phersoa,  for  plaintiffs  in  error: 

A  treaty  may  enable  heirs  to  take,  notwith- 
standing their  alienage. 

SarMn  v.  FMer,  1  Wheat.,  300;  Jaclaon  v. 
Clarke,  3  Wheat,,  3;  Fairfax  v.  Hunter,  7 
Cranch,  603. 

By  the  Tieaty  of  1848,  the  plaintiffs  in  error 
bad  three  years  from  July  30,  1858,  the  date  of 
Peter  Yaker's  death,  to  sell  and  withdraw  the 
proceeds  of  the  land.  This  term  would  have 
expired  July  80, 1866;  but  before  that  time,  the 
Treaty  of  1850  came  into  operation  and  extended 
the  term  indefinitely. 

By  the  force  of  the  Treaty  itself  the  right  was 
accorded,  and  no  term  is  designated  within 
which  it  shall  be  asserted.  This  is  left  to  the 
discretion  of  the  estate  or  canton  where  the  land 
lies,  but  this  discretion  must  necessarily  l>e  ex- 
ercised in  such  manner  as  not  to  defeat  the 
Treaty ;  the  limitation  must  leave  a  reasonable 
time  within  which  the  right  may  be  claimed. 

Hesert.  Jame»  B.  BecK,  Thoma*  P.  Porter 
and  Bl»ir,  for  defendants  in  error: 

The  first  Treaty  between  the  United  States 
and  Switzerland  was  ratified  May  3,  1848;  the 
second  was  made  in  Nov.,  1860,  nearly  three 
years  before  the  death  of  Peter  Yaker,  but  not 
ratified  until  Nov.,  1866,  more  than  two  years 
after  said  Yaker's  death. 

It  has  been  held  that  "  A  treaty  binds  the 
contracting  parties  from  its  conclusion,  and  that 
is  under8tM)d  to  be  from  the  day  it  was  signed." 

1  Kent,  Com..  170;  U.  8.  v.  Seynes,  0  How. 
8.  C.  148. 

This  doctrine  is  well  settled,  we  believe,  at 
lea^  so  far  as  the  contracting  parties,  the  gov- 
ernments making  the  treaties  are  concerned. 
But  the  rule,  so  far  as  individual  rights  are  to 
be  affected,  is  different  ( U.  8.  v.  Arredottdo,  6 
Pet.,  749);  and  for  this  distinction  there  seems 
to  us  a  good  reason. 

A  treaty  is,  in  its  nature,  a  contract  between 
two  nations;  not  a  legislative  Act.  But  in  the 
United  Slates  a  different  principle  is  established. 
Our  Constitution  declares  it  to  be  "  the  law  of 
the  land."    Foster  v.  Nelson,  2  Pet.,  314. 

A  treaty,  to  be  valid,  must  be  made  by  and 
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with  the  consent  of  the  Senate,  provided  two 
thirds  of  the  senators  present  concur.  Until 
consent  is  given  by  the  Senate,  no  one  is  bound 
by  it  as  a  law ;  it  is  untU  then  subject  to  amend- 
ment or  modification,  and  can  be  rejected  en- 
tirely. 

To  construe  the  law  so  as  to  make  the  ratifi- 
cation of  the  Treaty  relate  back  to  its  signing, 
thereby  devesting  the  widow  of  her  vested 
rights,  would  be  making  it  a  law  before  it  really 
bMamc  such.  It  would  be  taking  private  prop- 
erty under  the  pretense  of  a  law,  when  in  fact 
no  law  existed  at  the  time  to  authorize  it. 

Mr.  JiuUee  Davla  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  review  the  judg- 
ment of  the  Court  of  Appeals  of  Kentucky,  un- 
der the  26th  section  of  the  Judiciary  Act,  on 
the  ground  that  the  court  decided  adversely  to 
the  right  which  the  plaintiffs  in  error  set  up 
under  a  Treaty  with  a  foreign  power,  and  could 
not  have  rendered  its  judgment  without  de- 
ciding the  question.  The  point  of  jurisdic- 
tion Dein^  therefore  unquestioned,  it  is  neces- 
sary to  dispose  of  the  case  on  its  merits.  It 
seems  that  Peter  Taker,  of  Swiss  birth,  many 
years  ago  migrated  to  this  coimtry  and  settled 
in  Woodford  County,  Kentucky,  where  he  be- 
came a  naturalized  citizen  of  the  United  States. 
He  died  there  in  July,  1863,  intestate  and  with- 
out children,  leaving  a  widow  who  was  a  reri- 
dent  and  citizen  of  Kentucky,  and  real  and 
personal  property  in  the  locality  of  consid^'able 
value.  The  plaintiffs  in  error  in  this  cause,  who 
are  foreigners  and  citizens  of  Switzerland,  are 
his  next  of  kin.  and  asserted  their  right  to  his 
property  by  a  proper  pioceedine  commenced  in 
the  local  Circuit  Court  of  the  State.  That 
court  conceded  their  claim  to  the  personalty, 
but  decided  tliat,  by  the  law  of  Kentucky,  they 
had  no  interest  in  the  realty,  and  that  the  widow 
of  Peter  Yaker  became  invested  with  the  title  to 
all  the  lands  which  he  owned  at  his  death.  This 
judgment  was  aflirmed  by  the  Court  of  Appeals, 
and  this  contest  concerns  that  part  of  the  judg- 
ment which  relates  to  the  real  estate.  By  the 
common  law  of  England,  aliens  are  incapable 
of  taking  bv  descent,  or  inheriting  lands  (Co. 
Litt.,  8;  2  Bl.  Com.,  249),  and  this  rule  of  the 
common  law  was  in  force  in  Kentucky  when 
Peter  Yaker  died. 

EwU.  V.  Morrii,  Hardin,  61 ;  White  v.  Whiie, 
3  Met.  (Ky.),  187.  It  is  true  the  rigor  of  this 
rule  was  relaxed  at  an  early  date  (1  R.  S.  of 
Ky.,  239,  ch.  16,  art.  8,  sec.  1),  so  as  to  permit 
resident  aliens,  after  they  had  actually  resided 
in  the  State  two  years,  to  inherit  real  estate  in 
the  same  manner  as  if  they  were  citizens  of  the 
State;  but  as  it  is  conceded  that  these  plaintiffs 
in  error  never  lived  in  Kentucky,  this  provision 
of  law  cannot  inure  to  their  advantage.  Nor 
can  they  avail  themselves  of  the  Act  of  the 
Kentuckv  Legislature  of  March  21. 1861,  which 
conferred  on  non  resident  aliens  the  right  to 
acquire  real  estate  by  descent  or  devise,  because 
it  was  passed  after  the  rights  of  Jane  Yaker,  the 
widow,  had  become  vested  under  the  laws  of 
the  State. 

As,  therefore.these  plaintiffs  were  not  capable, 
by  the  law  of  Kentucky,  of  inheriting  real 
estate  there,  it  follows  that  they  cannot  Buooeed 
in  this  suit,  unleas  they  are  protected  by  a  law 
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which  is  paramount  to  the  law  of  the  State. 
This  protection  they  claim  by  virtue  of  a  Treaty 
made  between  the  United  Utates  and  the  Swiss 
Confederation,  which,  on  the  subject  to  which 
it  relates,  is  the  supreme  law  of  the  land.  There 
are  two  Treaties  between  this  government  and 
Switzerland  bearing  on  this  case,  and  although 
the  ptaintiSs  base  tneir  claim  on  the  one  which 
was  signed  in  November,  1850,  and  ratified  in 
November,  1855,  it  is,  nevertheless,  necessary  to 
consider  both  in  this  connection.  The  first 
Treaty  of  May,  1848,  among  other  things,  pro- 
vides that  if,  Dy  the  death  of  a  person  owning 
real  property  in  the  territory  of  either  of  the 
contracting  ijarties,  such  property  should  de- 
scend to  a  citizen  of  the  other  party  who,  on  ac- 
count of  his  being  an  alien,  could  not  be  per- 
mitted to  retain  the  actual  possession  of  the  prop- 
erty, he  should  be  allowed  a  term  of  three  years 
to  dispose  of  it,  and  to  collect  and  withdraw  the 
proceeds.    9  Stat,  at  L.,  908. 

This  Treaty  was  in  force  until  suspended  by 
the  one  of  November,  1850,  1805,  and  these 
plaintiffs  in  error  were  within  its  terms  and 
could  have  succeeded  in  securing  the  inherit- 
ance they  seek,  if  they  had  made  their  claim  in 
proper  time;  but  as  they  failed  to  do  this,  and 
did  not  assert  their  rights  imtil  more  than  six 
Tears  after  the  death  of  their  deceased  relative, 
it  is  manifest  that,  under  no  possible  construc- 
tion, can  they  derive  any  benefit  from  it. 

As  Peter  Yaker  died  on  the  30th  of  July, 
1853,  the  term  allowed  to  sell  and  withdraw  the 
proceeds  of  the  land  would  have  expired  July, 
30tb.  1866;  but  before  that  time,  it  is  contended, 
the  Treaty  of  1850,  ratified  in  1855,  came  into 
operation  and  extended  the  term  indefinitely. 
11  Stat,  at  L.,  587.  It  is,  therefore,  impor- 
tant to  ascertain  at  what  time  this  Treaty,  as  it 
regards  private  rights,  became  a  law.  Was  it 
when  it  bore  date,  or  when  the  ratifications 
were  exchanged  between  the  parties  to  it?  If 
not  until  it  was  ratified,  we  are  relieved  of  the 
necessity  of  deciding  whether,  by  its  terms,  the 
plaintiffs  in  error  have  any  just  claim  to  the 
real  estate,  because  in  no  aspect  of  the  case  can 
the  Treaty  have  a  retroactive  effect,  so  as  to  de- 
feat the  title  of  Jane  Yaker,  the  widow,  which 
vested  in  her  by  the  law  of  Kentucky  of  1853, 
on  the  death  of  her  husband. 

It  is  undoubtedly  true,  as  a  principle  of  in- 
ternational law,  that,  as  respects  the  rights  of 
either  government  under  it,  a  treaty  is  consid- 
ered as  concluded  and  binding  from  the  date 
of  its  stature.  In  this  regard  the  exchange 
of  itttincations  has  a  retroactive  effect,  con- 
firming the  treaty  from  its  date.  Wheat.  Int. 
Law,  by  Dana,  336.  But  a  different  rule  pre- 
vails where  the  treaty  operates  on  individual 
rights.  The  principle  of  relation  does  not  ap- 
ply to  rights  of  this  character,  which  were 
vested  b^ore  the  treaty  was  ratified.  In  so 
far  as  it  affects  them,  it  is  not  considered  as 
concluded  until  there  is  an  exchange  of  ratifi- 
cations, and  this  we  understand  to  have  been 
decided  by  this  court,  in  Arredondo't  case,  re- 
ported in  8  Peters.  The  reason  of  the  rule  is 
apparent.  In  this  country,  a  treaty  is  some- 
thing more  than  a  contract,  for  the  Federal 
Constitution  declares  it  to  be  the  law  of  the 
land.  If  so,  before  it  can  become  a  law,  the 
Senate,  in  whom  rests  the  authority  to  ratify 
it,  must  agree  to  it.  But  the  Senate  are  not  re- 
See  9  Wall. 


quired  to  adopt  or  reject  it  as  a  whole,  but  may 
modify  or  amend  it,  as  was  done  with  the  Treaty 
under  consideration.  As  the  individual  citi- 
zen, on  whose  rights  of  property  it  operates, 
has  no  means  of  knowing  anything  of  it  while 
before  the  Senate,  it  would  be  wrong  in  princi- 
ple to  hold  him  bound  by  it,  as  the  law  of  the 
land,  until  it  was  ratified  and  proclaimed.  And 
to  construe  the  law,  so  as  to  make  the  ratifica- 
tion of  the  Treaty  relate  back  to  its  signing, 
thereby  devesting  a  title  already  vested,  would 
be  manifestly  unjust,  and  cannot  be  sanctioned. 

These  views  dispose  of  this  case,  and  we  are 
not  required  to  determine  whether  this  Treaty, 
if  it  had  become  a  law  at  an  earlier  date,  would 
have  secured  the  plaintiffs  in  error  the  interest 
which  they  claim  in  the  real  estate  left  by  Peter 
Yaker  at  bis  death. 

We  tee  no  error  in  t?teJvdgmentofthe  Court 
of  Appeah  of  Kmiuehy,  and  it  it  aeeordingly 
afflrmed. 

ated-7  Sawy.,  251. 


JOHN  GUT,  Plff.  in  Brr., 
«. 
THE  STATE  OF  MINNESOTA. 
(See  8.  Cm  9  WaU..  86-38.) 

State  decision  upon  itate  law,  when  binding — 
state  law,  when  not  ex  post  facto. 

The  ruUnir  of  a  state  court  upon  the  point  that  a 
state  law  does  not  violate  the  State  Coastitutlon  is 
ooDOlugive  upon  this  court. 

A  state  law  cbaofflngr  the  place  of  trial  from  one 
county  to  another  county  In  the  same  district,  or 
to  a  different  district  from  that  In  which  the  otf  ense 
was  committed  or  the  Indictment  found,  is  not 
an  ex  pout  facto  law,  though  passed  subsequent  to 
the  commission  of  the  oifense  or  the  finding  of  the 
Indictment. 

[No.  881.] 
SuAmitied  Feb.  1. 1870.      Decided  Feb.  lU,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

The  plaintiff  in  error  was  indicted  and  con- 
victed of  murder  in  the  first  degree,  in  one  of 
the  state  courts  of  Minnesota.  On  appeal  to 
the  Supreme  Court  of  the  State,  that  judgment 
was  afflrmed.  The  case  is  now  here  on  a  writ 
of  error,  to  determine  whether  the  Act  under 
which  the  court  was  held,  in  which  the  said  in- 
dictment and  conviction  were  had,  was  in  ef- 
fect an  ex  post  facto  law. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Mr.  E,  H.  Wilson,  for  plaintiff  in  error. 

lir.  F.  R.  E.  Cornell,  Atty  Oen.  of  the 
State  of  Minnesota,  for  defendant  in  error. 

Mr.  JvMiee  Field  delivered  the  opinion  of 
the  court: 

A  statute  of  Minnesota  in  force  in  1866,  re- 
quired that  criminal  causes,  with  some  excep- 
tions not  material  to  the  present  inquiry,  should 
be  tried  in  the  county  where  the  offenses  were 
committed.  The  offense  charged  against  the  de- 
fendant was  committed  in  December  of  that 
year.in  the  County  of  Brown, in  that  State.  At 
that  time,four  other  counties  which  were  unor- 
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ganized.were  attached  to  Brown  County  for  ju- 
dicial purposes.  In  1867,  a  Statute  was  passied 
by  the  Legislature  of  the  State,  authorizing  the 
judge  of  the  district  court  in  cases  where  one 
or  more  counties  were  attached  to  a  county  for 
judicial  purposes,  to  order,  whenever  he  should 
consider  it  to  be  in  furtherance  of  justice  or  for 
the  public  convenience,  that  the  place  of  hold- 
ing the  court  should  be  changed  from  the 
county  then  designated  by  law,  to  one  of  the 
other  counties  thus  attached. 

Under  this  Act,  the  judge  of  the  district  em 
bracing  Brown  County,  ordered  that  the  place 
of  holding  the  court  should  be  changed  from 
that  county  to  the  County  of  Redwood  within 
the  same  district,  and  the  change  was  accord- 
ingly made.  The  court  subsequently  held  its 
sessions  in  Redwood  County,  where  the  defend- 
ant, in  September,  1867,  was  indicted  for  mur- 
der in  the  first  degree.  The  plea  of  "  Not 
guilty  "  not  having  been  interposed,  the  case 
was  transferred,  on  his  motion,  to  KicoUet 
County,  in  an  adjoining  district,  where  he  was 
tried,  convicted  and  sentenced.  On  appeal  to 
the  Supreme  Court  of  the  State,  the  judgment 
was  affirmed. 

It  was  contended  in  the  court  below,  and  is 
very  earnestly  pressed  in  the  printed  argument 
of  counsel  in  this  court,  that  the  Act  of  Min- 
nesota under  which  the  court  was  held  in  Red- 
wood County  and  the  grand  jury  were  sum- 
moned, was  unconstitutional,  so  far  as  it  au- 
thorized an  indictment  or  trial  ther^  of  an  of- 
fense previously  committed  in  Brown  County, 
that  it  was  in  effect  an  ex  pott  fMto  law  and, 
therefore,  within  the  inhibition  of  the  Federal 
Constitution. 

The  objection  to  the  Act,  if  there  be  any, 
does  not  rest  on  that  ground.  It  must  rest,  if 
it  has  any  force,  upon  that  provision  of  the 
Slate  Constitution  which  declares  that,  '  'In  all 
criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  im- 
partial jury  of  the  county  or  district  wherein  the 
crime  shatl  have  been  committed,  which  county 
or  district  shall  have  been  previously  ascer- 
tained by  law."  But  the  Supreme  Court  of  the 
State  has  held  that  the  Act  in  question  is  not  in 
conflict  with  this  provision ;  that  the  Act  does 
not  change  the  district,  but  merely  the  place  of 
trial  in  the  district,  which  is  not  forbidden. 
And  it  appears  that  jurors  for  the  trial  of  crim- 
inal offenses  committed  in  one  of  the  counties 
of  the  several  attached  together  for  judicial 
purposes,  are  chosen  from  all  the  counties; and 
that  this  was  the  law  before,  as  it  has  been 
since  the  passa^  of  the  Act  which  is  the  sub- 
ject of  complaint.  Therefore,  the  defendant, 
had  he  not  secured,  by  his  own  motion,  a 
change  of  venue,  would  have  had  a  jury  of  the 
district  in  which  the  crime  was  committed, 
and  which  district  was  ascertained  by  law. 

The  ruling  of  the  state  court  is  conclusive 
upon  this  court,  upon  the  point  that  the  law  in 
question  does  not  violate  the  constitutional  pro- 
vision cited.  RandaU  v.  Brigham  [ante.  285] ; 
Prov.  Intl.  V.  M<u».,  6  Wall.,  630  [73  U.  8., 
XVIII.,  9181. 

UndoubtediT  the  provision  securing  to  the 
accused  a  public  trial  within  the  county  or  dis- 
trict in  which  the  offense  is  committed  is  of  the 
highest  importance.  It  prevents  the  possibiUty 
of  sending  him  for  triu  to  a  remote  district, 
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at  a  distance  from  friends,  among  strangen, 
and  perhaps  parties  animated  by  prejndicea  of 
a  personal  or  partisan  character;  but  its  en- 
forcement in  cases  arising  under  state  laws  is 
not  a  matter  within  the  jurifdiction  of  the  Fed- 
eral Courts. 

A  law  changing  the  place  of  trial  from  one 
county  to  another  county  in  the  same  district, 
or  even  to  a  different  district  from  that  in 
which  the  offense  was  committed,  or  th« 
indictment  found,  is  not  an  ex  pott  fatHo  law, 
though  passed  subsequent  to  the  commis- 
sion of  the  offense  or  Uie  finding  of  the  indict- 
ment. An  ex  pott  faeto  law  does  not  involve, 
in  any  of  its  definitions,  a  change  of  the  place 
of  trial  of  an  alleged  offense  after  its  commis- 
sion. It  is  defined  by  Chief  JutHee  Marshall, 
in  FUteher  v.  Peek,  6  Cranch,  188,  to  he  a  law, 
"  which  renders  an  act  punishable  in  a  manner 
in  which  it  was  not  punishable  when  it  was 
committed;"  and  in  Oumminfft  v.  Mmouri, 
4  Wall.,  826  [71  U.  8.,  XVIII..  864],  with 
somewhat  greater  fullness,  as  a  law  "  which 
imposes  a  punishment  for  an  act  which  was  not 
punidiable  at  the  time  it  was  committed ;  or  im- 
poses additional  punishment  to  that  then  pre- 
scribed :  or  changes  the  rules  of  evidence,  by 
which  less  or  different  testimony  is  sufficient  to 
convict  than  was  then  required." 

The  Act  of  Minnesota  under  consideration 
has  no  feature  which  brings  it  within  either  of 
these  definitions. 

Judgment  affirmed. 

Clted-96  C.  B..  SQO;  107  U.S.,  S41. 


UNITED  STATES,  Plff., 

f). 
ORESTES  A.  KEEHLER  uxv  THEODORE 
F.    KEEHLER  and   M.  M.  KEEHLER. 

Executor  and  Executrix  of  C.  D.  KEF.m.irR,      j 
Deceased. 

(See  S.  C,  e  Wall.,  8»-WJ 
Defense  to  official  bond— Con  federate  Btatule— 
iifficf.r  of  U.  S.  cannot  turn  over  gotemment 
property  to  Confederate  Oovernment — Acttef 
Congress. 

A  voluntnrj'  pnymenttoa  creditor  of  the  United 
Stat{>  is  no  defenst"  to  a  suit  on  an  offlcial  bond. 

A  Stittut*  of  tlie  Confederate  States,  ortheorder 
of  Ita  Postmaster-Ocneral,  cannot  have  any  legal 
effect  in  makinir  such  payment  valid. 

An  oincer  of  t  he  Kovernment  who  holds  Its  money 
or  property,  is  not  at  liberty  to  turn  It  over  to  an 
Insurrectionary  government,  which  eierelso  oo 
force  or  threat  or  pers»nal  violence  against  him. 

By  the  Acts  of  Apr.  29, 18«4.  and  Mar.  3. 1865.  pro- 
viding for  the  relief  of  postmasters,  relief  Isei- 
tended  In  such  cases  to  losses  by  any  Confcdeiat* 
armed  force,  either  by  robbery  or  biirnlnjf. 

Tlie  Courtis  not  authorized  to  make  other  exeep- 
tlons  to  statutes  than  those  made  by  the  statutt* 
themselves. 

[No.  22.] 
Submitted  Dee.  U,  18G9.     Decided  Feb.  11  WO. 

CERTIFICATE  of  division  in  opinion  be- 
tween the  .Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  North 
Carolina. 

This  is  an  action  of  debt  brought  in  the  court 
below,  by  tlie  plaintiffs,  upon  an  official  bond 
I  of  O.  A.  Keehler,  as  postmaster. 
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The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Me»»r».  E.  B.  Hoar,  Atty  Oen.,  and  W.  A. 
Field,  A>»t.  AttyOen.,  for  plaintiff: 

The  defendant,  Keehler,  was  liable  to  the 
United  States  for  the  public  moneys  that  came 
into  his  hands,  not  as  bailee,  but  on  his  official 
bond;  and  nothing  but  the  transfer  or  payment 
thereof,  punuant  to  the  order  of  the  Postmas- 
ter-Gteoeral  or  other  competent  authority,  could 
relieve  him  from  that  liability. 

See  sec.  6,  Act  Aug.  6,  1846,  9  Stat,  at  L., 
80;  F.  8.  V.  Pracott,  8  How.,  688;  U.  8.  v. 
Morgan,  11  How.,  168;  U.  8.  y.  Dathia, 4  Wall., 
185  (71  U.  8.,  XVUL,  321). 

The  Act  of  the  so  called  Confederate  Oon- 
gress.  sequestratingor  confiscating  the  balances 
due  from  postmasters  to  the  United  States,  and 
the  order  of  the  so  called  Confederate  Govern- 
ment, made  in  pursuance  thereof,  directing  the 
defendant,  Keehler,  to  pay  over  the  public 
moneys  in  his  hands,  did  notdlschargethe  bond. 

KeppeU  V.  PetertlnLrg  R.  R.  Co.,  8  Am.  Law 
Rev.,  889;  Shortridge  v.  Mason,  2  Am.  Law 
Rev.,  95. 

The  circumstance  that  the  pay  ment  was  made 
to  a  creditor  of  the  United  States  is  immate- 
rial. 

U.  8.  V.  Hawkins,  10  Pet.,  132. 

(Xo  counsel  appeared  in  this  court  for  de- 
fendants.) 

Mr.  JuHice  Miller  delivered  the  opinion  of 
the  court: 

This  case  comes  here  by  a  certificate  of  di- 
vision of  opinion  between  the  Judges  of  the  Cir- 
cuit Court  for  the  District  of  North  Carolina. 

It  is  a  suit  upon  the  official  bond  of  a  post- 
master for  a  balance  found  to  be  in  his  hands, 
belonging  to  the  Oovemment.  at  the  time  that 
State  pa^ed  under  the  rule  of  the  insurrection- 
ary power  calling  itself  Confederate  States  of 
America. 

An  agreed  statement  of  facts  was  submitted 
to  the  circuit  court,  and  the  division  arose  on 
the  question  whether  the  law  on  these  facts  was 
for  the  plaintiff  or  defendant. 

In  this  statement  it  is  admitted  that  the  prin- 
cipal defendant  (the  others  being  sureties  on 
the  bond)  had,  at  the  time  mentioned,  the  sum 
of  $880.  US,  which  had  been  received  by  him  as 
postmaster,  belonging  to  the  Oovemment  of 
the  United  States. 

The  defense,  which  the  facts  of  the  statement 
seek  to  set  up  to  this  action,  will  be  noticed 
under  three  heads: 

1.  He  paid  the  amount  to  one  Clemmens, 
who  was  a  mail-carrier  on  the  route  which  em- 
braced the  postofflce  of  Keehler,  and  to  whom 
Keehler  bad  been  directed  to  pay  the  money  he 
might  have  as  postmaster  upon  the  production 
by  said  Clemmens  of  proper  orders  from  the 
Postofflce  Department.  It  was  admitted  that 
the  Oovemment,  at  the  commencement  of  the 
rebellion,  owed  Clemmens  more  than  this  sum, 
but  it  is  not  claimed  that  he  had  any  orders  for 
the  money  from  the  Postofflce  Department  of 
the  United  SUtes. 

Can  this  voluntary  payment  to  a  creditor  of 
the  United  States  be  pleaded  to  a  suit  on  the 
bond? 

It  is  hardly  necessary  to  say  that  such  a  pay- 
ment is  no  compliance  with  the  condition  of 
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the  bond.  It  is,  therefore,  not  good  under  a 
plea  of  covenants  or  conditions  performed.  Nor 
can  it  be  used  as  an  equitable  set- off,  because  it 
would  produce  endless  confusion  in  the  ac- 
counts of  the  department,  and  lead  to  double 
gayments  and  serious  embarrassments  in  its 
usiness,  if  every  postmaster  who  had  govern- 
ment money  could  select  a  creditor  of  the  Unit- 
ed States  and  pay  what  he  might  suppose  the 
government  owed  him. 

2.  It  is  stated  that  the  Confederate  Congress 
passed  an  Act  appropriating  balances  of  this 
kind  to  the  psyment  of  claims  against  the  Unit- 
ed States  for  postal  service,  wh^re  the  parties 
resided  within  the  limits  of  the  States  in  rebell- 
ion, and  that  under  this  Act  an  order  was  . 
drawn  by  the  Postofflce  Department  of  the 
Confederate  States  on  Keehler,  directing  him  to 
pav  this  money  to  Clemmens,  and  that  on  this 
order  it  was  paid. 

It  certainly  cannot  be  admitted  for  a  moment 
that  a  statute  of  the  Confederate  States,  or  the 
order  of  its  Postmaster  General,  could  have  any 
legal  effect  in  malting  the  payment  to  Clem- 
mens valid.  The  whole  Confederate  power 
must  be  regarded  by  us  as  a  usurpation  of  un- 
lawful authority,  incapable  of  passing  any  valid 
laws,  and  certunly  incapable  of  devesting,  by 
an  Act  of  its  Congress  or  an  order  of  one  of  its 
departments,  any  right  or  property  of  the 
United  States.  Whatever  weight  may  be  given 
under  some  circumstances  to  its  acts  of  rorce, 
on  the  ground  of  irresistible  power,  or  what- 
ever e&ct  may  be  allowed  in  proper  cases  to 
the  legislation  of  the  States  while  in  insurrec- 
tion— questions  which  we  propose  to  decide 
only  when  they  arise — the  Acts  of  the  Confed- 
erate Congress  can  have  no  force,  as  law,  in  de- 
vesting or  transferring  rights,  or  as  authority 
for  any  Act  opposed  to  the  just  authority  of  the 
Federal  Government.  This  statute  of  the  Con- 
federate Congress  and  this  draft  of  its  Post- 
offlce Department  are  not,  therefore,  a  sufficient 
authority  for  the  payment  to  Clemmens. 

8.  But  it  is  further  stated  (this  payment  being 
made  on  the  10th  April,  1862),  that  throughout 
the  year  1868  the  so  called  Confederate  Govern- 
ment had  force  sufficient  to  enforce  its  orders, 
and  did  enforce  them  in  that  part  of  North 
Carolina  where  defendant  resitfeKl,  and  that  no 
protection  was  afforded  to  the  citizens  of  that 
part  of  the  State  by  the  United  States  Govern- 
ment during  that  period. 

It  will  be  observed  that  this  statement  falls 
far  short  of  showing  the  application  of  any 
physical  force  to  compel  the  defendant  to  pay 
the  money  to  Clemmens.  Nor  is  it  in  the  least 
inconsistent  with  the  fact  that  he  might  have 
been  desirous  and  willing  to  make  the  payment. 
It  shows  no  effort  or  endeavor  to  secure  the 
funds  in  his  hands  to  the  Government,  to  which 
he  owed  both  the  money  and  his  allegiance. 
Nor  does  it  prove  that  he  would  have  suffered 
any  inconvenience,  or  been  punished  by  the 
Confederate  authorities,  if  he  had  refused  to 
pay  the  draft  of  the  insurrectionary  Postofflce 
Department  on  him.  We  cannot  see  that  it  makes 
out  any  such  loss  of  the  money,  by  inevitable 
oveoverpowering  force,  as  could  even  on  the 
mere  principle  of  bailment  discharge  a  bailee. 
We  cannot  concede  that  a  man,  who,  as  a  cit- 
izen, owes  allegiance  to  the  United  States,  and 
as  an  officer  of  the  Government  holds  its  money 
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or  property  is  at  liberty  to  turn  over  the  latter 
to  an  iosurrectionary  goTemment,  which  only 
demands  it  by  ordinances  and  drafts  drawn  on 
the  bailee,  but  which  exercises  no  force  or  threat 
of  personal  violence  to  himself  or  property  in 
the  enforcement  of  its  illegal  orders. 

But  this  court  has  decided  more  than  once 
that  in  an  action  on  the  official  bonds  of  such 
officers  the  right  of  the  Oovemment  does  not 
rest  on  the  implied  contract  of  bailment,  but  on 
the  express  contract  found  in  the  bond,  to  pay 
over  the  funds.  And  on  this  principle  it  was 
held,  in  U.  8.  v.  Pracott,  3  How.,  678,  that  a 
plea  which  averred  positively  that  the  monev 
was  stolen  from  the  officer,  without  any  fault 
or  negligence  on  his  part,  was  no  defense.  It 
would  be  difficult  to  find  a  stronger  case  for  re- 
lief from  a  contract  to  keep  safely  and  pay  over 
the  public  money  than  this.  But  the  court  held 
that  the  contract  was  one  which  the  defendant 
had  voluntarilv  undertaken,  and  which  he  must 
at  his  own_peril  perform.    This  ruling  was  re- 

rated  in  U.  8.  v.  Daihiel,  4  Wall.,  185  [71  U. 
,  XVIII.,  821],  also  in  U.  8.  v.  Morgan.  11 
How.,  162.  Sucii  was  the  law  as  declared  by 
this  court  long  before  the  rebellion  broke  out. 
and  however  hard  it  may  be  in  some  of  its  as- 
pects, the  court  has  no  option  but  to  act  on  it. 

But  Congress  seems  not  to  have  been  inat- 
tentive to  the  injustice  which  the  rule  might 
work  in  some  cases,  and  has,  by  the  Act  of 
April  aa,  1864  (18  Stat,  at  L.,  62),  provided  for 
the  relief  of  postmasters  situated  like  defend- 
'  ant,  who  have  manfully  done  their  duty.  That 
Act  provides  that  in  all  cases  where  loyal  post- 
masters have  been  robbed  by  Confederate  forces 
or  rebel  guerillas,  without  fault  or  neglect  of 
such  postmaster,  the  Postmaster-General  may 
credit  them  in  settlement  with  the  amount  lost 
by  the  robbery,  and  if  the  officer  had  settled 
and  paid  the  amount-before  the  law  was  passed, 
it  should  be  paid  back  to  him.  And  by  Uie  Act 
of  March  8d,  1866,  the  relief  is  extended  to 
losses  by  any  armed  force  whatever,  either  by 
robbery  or  burning.  These  statutes  recognize 
the  rule  laid  down  by  this  court,  and  provide 
for  such  exceptions  as  can  be  brought  within 
their  terms.  For  other  cases,  which  present 
peculiar  claims  for  relief,  as  this  ma^  do  if  it 
shall  be  shown  ihat  the  claim  of  Clemmens 
would  be  a  Just  subsisting  demand  against  the 
Government  but  for  ibis  payment,  the  parties 
must  resort  to  Congress.  The  court  is  not  aU' 
thorized  to  make  other  exceptions  than  those 
made  by  the  statutes. 

Our  aiuteer  to  the  queition  certified  tout  by 
the  Oireuit  Omtrt  it,  that,  on  the  facta  stated,  this 
United  8tateeit  enUtUd  to  ajudffment. 

Clted-13  WaU.,  M ;  8  Blss.,  283 ;  20  Am.  Rep..  848 
(32  Mlcb..  140) :  a>  Am.  Kep.,  614  (87  Ho.,  397) :  81  Am. 
Rep.,  200  (60  Me.,  857) ;  40  Am.  Bep.,  678  (16  S.  C,  1) ; 
41  Am.  Sep.,  324  0*  Mo.,  418). 


THE  BOARD  OP  PRESIDENT  AND  DI- 
RECTORS OF  THE  ST.  LOUIS  PUBLIC 
SCHOOLS,  Plfft.  in  Err., 

V. 

ISAAC  WALKER  amd  PATRICK  RYAN. 

(See  S.  C,  9  Wall.,  282-290.) 
School  lots — Act  of  1812 — survq/  not  eoncluti'Be. 
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The  Act  of  1831  relinqulBhed  the  tiUe  whlofa  re- 
mal'iied  in  the  United  States  to  the  same  lots  and 
lands  which  had  been  reserved  for  the  support  of 
schools  by  the  Act  of  1812,  and  it  rellnqulglied  title 
to  nothing  else. 

No  land  rightfully  claimed  by  a  private  individ- 
ual was  so  reserved  by  the  Act  of  1812. 

Cion^ress,  by  the  Act  of  1832,  intended  to  re- 
move the  restriction  on  the  right  to  assert  these 
claims  imposed  bv  the  Act  of  lS4. 

The  survey  of  the  Survey  or-QenenU,  and  his  oer- 
tlfloate  that  a  lot  was  one  of  those  reserved  for 
public  schools  by  the  Act  of  1812,  is  not  oonclusive, 
but  may  be  disputed. 

[No.    29.] 
Argved  Jan.  SI,  1870.     Decided  Feb.  gj,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri. 

This  case  arose  upon  a  petition  filed  in  the 
St.  Louis  Land  Court,  by  the  plaintiff  in  error, 
for  the  possession  of  certain  lands,  to  which  they 
claimed  title.  Judgment  having  been  given 
for  the  defendants,  the  plaintiffs  took  an  ap- 
peal to  the  Supreme  Court  of  the  State,  by 
which  the  said  judgment  was  affirmed;  where- 
upon the  said  plaintiffs  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  by  the  court 

Meetr*.  H.  Blair  and  F.  A.  DIek.  for 
plaintifbin  error: 

The  plaintiffs*  title  is  complete  under  the 
Acts  of  Congress  of  June  18,  1813,  May  36, 
1824,  and  Jan.  37,  1881,  and  is  a  final  and  val- 
id grant  against  the governmentand  all  persons 
not  holding  a  better  title  from  the  government. 

KimU  V.  The  School*,  18  How.,  36  (50  U.  B. 
XY..  327),  S.  C,  16  Mo..  6SS:  Jonee-r.  Soulard, 
24  How.,  41  (65  U.  8.  XVL,  604);  Trotter  v. 
SehooU,  9  Mo.,  69. 

The  certificate  of  the  Burvevor-Oeneral  is 
evidence  of  the  facts  therein  recited,  by  which 
the  government  and  Sch(x>l  Board  "are  mutu- 
ally Dound  and  concluded." 

"And  as  this  instrument  declares  that  the 
land  described  was  reserved  for  the  support  of 
schools,  the  courts  of  justice  have  no  power  to 
revise  the  Acts  of  the  Surveyor- (General  as  re- 
spects the  school  lands,  and  it  is  not  open  to  in- 
quire whether  the  lands  set  apart  were  or  were 
not  lots  of  the  description  referred  to  in  the 
statute. 

KiiseUy.  8chMli(mpra);B.  C,  16  Mo.,  658; 
Jonei  V.  Soulard  {supra). 

The  confirmation  of  1836  is  a  title  only  from 
the  date,  and  cannot  relate  back.  Through  the 
failure  of  Brezeau  to  present  his  claim  under 
the  Act  of  May  26,  1824,  in  the  United  States 
District  Court,  it  stood  barred  from  May  36, 
1829,  and  so  remained  barred  until  the  Act  of 
July  9,  1832,  was  passed.  LeBoit  v.  Brom- 
ell,  '4  How. ,  468.  During  that  interval,  by  the 
cessation  of  the  reservation,  Brazeau's  claim 
was  extinguished,  so  that  the  grant  to  the  Town 
of  St.  Louis,  of  Jan.  27,  1881,  was  clear  of  all 
adverse  claims.  LeBoit  v.  Bramell,  4  How. , 
449.  There  being  no  claims  existing  but  those 
of  the  United  States  and  the  schools  in  18S1, 
the  action  of  the  Surveyor- General  setting 
apart  the  land  to  the  schools  is  final  and  con- 
clusive evidence  of  title. 

Kittell  V.  8du>ol»  (tiupra) ;  Stark  ▼.  Starr*.  6 
Wall.,  403  (78  U.  8.,  XVIII.,  925). 

Meter*.  A.  Todd,  Loui*  Janin  and  Qrvetr 
&  Shepleff,  for  defendants  in  error: 

The  land  sued  for  was  "rightfully  claimed" 
by  the  representatives  of  Jo^h  Brazeau.when 
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the  Act  of  June  12. 1813,  was  passed  and,  there- 
fore, was  not  reserved  for  the  support  of  schools 
under  said  Act.  The  Act  of  Jan.  31,  1881. op- 
erated only  on  the  lands  reserved  by  said  Act 
of  1812,  at  the  time  said  Act  of  1812  was  passed. 

In  18iU6  due  notice  of  Brazeau's  claim  was 
filed  for  confirmation,  as  required  by  law. 

By  sec.  10  of  the  Act  of  Mar.  3, 1811  (p.  662, 
2  Stat,  at  L.),  the  land  of  such  a  claim  is  re- 
served from  sale,  uatil  the  final  decision  of 
Congress  thereon. 

This  reservation  was  in  existence  when  the 
said  Act  of  1812  was  passed,  and  continued, 
with  only  one  brief  interruption,  until  July  4, 
1836,  when  by  the  Act  of  Congress  of  this  date 
(p.  127, 25  Stat  at  L.),  this  claim  was  confirmed 
to  said  Brazeau's  representatives. 

Tills  was  the  final  decision  of  Congress  on 
this  claim,  meant  in  said  Act  of  1811.  Ham  v. 
Mo..  18  How.,  184  (59  U.  8.,  XV.,  337). 

This  decision  proved  Brazeau's  claim  to  have 
been  "rightful,'  and,  therefore,  not  subject  to 
said  Act  of  1812  in  behalf  of  schools.  All  in- 
complete dealings  and  transactions  and  obliga- 
tions of  the  government  relative  to  the  lands 
within  said  purchase,  were  subject  to  this  duty 
andpower. 

Watv.  Cochran,  17  How.,  418(68  U.  8.,XV., 
114);  Lafca/ette'iHari  v.  Kenton,  18  How.,  199, 
(59  U.  8.,  XV.,  847). 

Mr.  JuxliM  Killer  delivered  the  opinion 
of  the  court: 

This  is  one  of  those  controversies  quite  nu- 
merous in  this  court,  growing  out  of  the  various 
Acts  of  Congress  intended  to  settle  the  land 
titles  ori^nating  in  the  Territory  of  Louisiana, 

frior  to  Its  purchase  by  our  government  from 
'ranee. 

The  case  comes  here  by  writ  of  error  to  the 
Supreme  Court  of  Missouri;  but,  as  both  par- 
ties claim  under  Acts  of  Congress,  and  their 
conflicting  claims  must  be  determined  by  a 
construction  of  those  Acts,  there  can  be  no 
doubt  of  the  jurisdiction  of  this  court. 

The  title  of  plaintiffs,  who  represent  the  Com- 
mon Schools  of  St.  Louis,  rests  on  two  Acts  of 
Congress.  The  first  of  these  is  the  Act  of  June 
18.  1812  (2  Stat  at  L.,748).  the  1st  section  of 
which,  after  conflrmine  the  common  field  lots 
and  commons,  to  certaTn  towns  and  villages,  of 
which  St.  Louis  is  one,  directs  the  Deputy- Sur- 
veyor of  the  Territory  to  survey  and  mark  the 
out-boundary  lines  of  several  towns  so  as  to  in- 
clude the  out-lots,  common  field  lots  and  oom- 
mons  thereto,  respectively  belonging. 

The  2d  section  under  which  plaintiffs'  claim 
arises,  enacts  tliat  all  towns  or  village  lots,  out- 
lots  or  common  field  lots,  included  m  such  sur- 
veys, which  are  not  rightfully  owned  or  claimed 
by  any  private  individuals,  or  held  as  commons 
belonging  to  such  towns  or  villages,  or  that  the 
President  of  the  United  States  may  not  think 
proper  to  reserve  for  military  purposes,  shall 
be,  and  the  same  are  hereby  reserved  for  the 
support  of  schools  in  the  respective  towns  or 
Tillages  aforesaid;  provided,  that  the  whole 
quantity  of  land  contained  in  the  lots  rpserved 
for  the  support  of  schools  in  any  one  town  or 
village,  shall  not  exceed  one  twentieth  part  of 
the  whole  lands  included  in  the  general  survey 
of  such  town  or  village. 

The  other  Act  is  that  of  Jan.  27,1881.  4  Stat. 
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at  L.,  435.  The  2d  section  of  this  Act,  refer- 
ring to  the  section  just  cited  from  the  Act  of 
1812,  declares  that  "  The  United  States  do  here- 
by relinquish  all  their  right,  title  and  interest 
in  and  to  the  town  and  village  lots,  out- lots, 
and  common  field  lots  in  the  State  of  Missouri, 
reserved  for  the  support  of  schools  in  the  re- 
spective towns  ana  villages  aforesaid,  by  the 
2d  section  of  the  above  redted  Act  of  Congress, 
and  that  the  same  shaJl  be  sold  or  dispoKd  of 
or  regulated  for  the  said  purposes,  in  such  man- 
ner as  may  be  directed  by  the  Legislature  of 
the  State.'' 

It  is  conceded  that  by  the  survey  made  under 
the  Ist  section  of  the  Act  of  1812,  the  lot  in 
controversy  was  found  to  be  within  the  out- 
boundarv  of  the  Town  of  St.  Louis  and  its  com- 
mon field  lot8,commons,etc.  It  is  also  admitted 
that,  by  appropriate  legislation  of  the  State.the 
plaintiffs  had  become  invested  with  such  rights 
88  the  State  could  give  bv  virtue  of  the  last  re- 
cited Act  of  Congress.  "The  Surveyor- General 
at  St.  Louis,  on  demand  of  plaintiffs,  on  the  8d 
of  June,  1861,  caused  ttiis  lot  to  be  surveyed 
and  certified  to  them  as  a  lot  embraced  within 
and  covered  by  the  reservation  for  school  pur- 
poses, and  on  this  survey  and  certificate  and 
the  Acts  aforesaid,  they  rest  their  title. 

It  is  not  to  be  denied  that  if  the  lot  in  ques- 
tion was  one  of  the  class  which,  by  the  Act  of 
1812,  was  reserved  for  the  support  of  schools, 
that  the  title  was  vested  in  the  State  by  the  Act 
of  1881,  and  by  the  State  in  the  plaintiffs. 

On  the  other  hand,  if  the  lot  in  question  was 
not  of  the  class  reserved  for  support  of  schools 
by  the  Act  of  1812,  then  nothing  in  the  Act  of 
1831  has  any  effect  upon  it,  and  whoever  may 
be  the  true  owner,  neither  the  State  or  school 
directors  acquired  any  interest  by  the  Act  of 
1831. 

Nothing  can  be  plainer  than  that  the  Act  of 
1831  was  Intended  to  relinquish  the  title  which 
remained  in  the  United  States  to  the  same  lots 
and  lands  which  bad  been  reserved  for  the 
support  of  schools  by  the  Act  of  1812,  and  it 
relinquished  title  to  nothing  else.  The  one  Act 
is  the  exact  complement  of  the  other.  The 
one  reserved  a  class  of  lots,  fields  and  com- 
mons for  the  support  of  schools ;  the  other  relin- 
quished to  the  State  the  title  of  the  lands  and 
lots  so  reserved  for  the  same  purpose.  We  are 
compelled,  then,  to  look  to  the  Act  of  1812  to 
ascertain  precisely  what  was  reserved. 

Tills  presents  no  patent  ambiguity,  for  "  all 
town  or  village  lots,  out-lots,  or  cocqmon  field 
lots,"  includnl  in  such  surveys,  are  so  reserved, 
with  the  exception  of  three  classes.   These  are: 

1.  Such  as  are  rightfully  owned  or  claimed 
by  any  private  individuals. 

2.  Or  held  as  commons  belonging  to  such 
towns  or  villages. 

3.  Or  that  the  President  may  think  proper 
to  reserve  for  military  purposes. 

If  the  lot  in  question  was  covered  by  either 
of  these  exceptions,  then  it  was  not  reserved  by 
the  Act  of  1812,  and  was  not  relinquished  to 
the  State  by  the  Act  of  1831. 

The  inquiry  is  still  further  narrowed  in  the 
present  case  by  the  fact  that  it  is  only  claimed 
to  be  excluded  from  the  class  reservd,  because 
it  was  rightfully  claimed  by  a  private  individ- 
ual. 

The  defendant,  who  had  been  in  possession 
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by  himself  and  those  under  whom  be  claimed, 
from  1844  to  the  beginning  of  this  suit  in  1864, 
now  asserts  that  this  land  was,  at  the  time  the 
Act  of  1812  was  passed,  rightfully  claimed  by 
Joseph  Brazeau. 

In  support  of  this  assertion  he  shows  that, 
long  before  the  Act  of  1812,  Brazeau  bad  filed 
with  the  Board  of  Commissioners  organized  un- 
der the  Act  of  le05  to  report  on  such  cases,  his 
claim  and  the  evidences  of  it  furnished  him  by 
the  colonial  authorities.  Though  this  first 
Board  of  Commissioners  reported  against  the 
claim,  because  be  bad  not  proven  Inhabitancy 
and  cultivation  prior  to  1808,  which  the  Act  of 
1805  required ;  yet  Congress,  which  had  never 
made  the  reports  of  the  commissioners  final, 
but  in  all  the  numerous  Acts  regulating  the 
various  commissions  appointed  for  this  pur- 
pose, had  reserved  to  Itself  the  power  to  con- 
firm  or  reject  their  reports,  did  by  the  8d  sec- 
tion of  the  Act  of  1812,  provide  for  a  further 
hearing  on  this  question  of  inhabitancy  and 
cultivation.  It  also,  in  every  Act  on  the  sub- 
ject, reserved  from  sale  the  land  for  which 
claims  had  been  filed  with  the  recorder  of  land 
titles,  whether  comflrmed  or  not. 

See  sec.  5,  Act,  1805,  2  Stat,  at  L.,827;  sec. 
6,  Act,  1H06,  2  Stat,  at  L.,  892;  sec.  8,  Act, 
1807,  2  Stat,  at  L.,  442;  sees.  6,  10,  Act,  1811, 
2  Stat,  at  L. ,  644,  646. 

Several  changes  were  made  in  the  tribunals 
authorized  to  act  on  these  claims,  and  for  a 
time  there  was  none  with  such  authority ;  but 
finally,  by  the  Act  of  1832  (4  Stat.  atL..  665), 
another  commission  was  organized,  which  did 
pass  favorably  on  Brazeau's  claim,  the  neces- 
sary proof  of  occupancy  and  cultivation  having 
been  made  and  reported  to  Congress,  and 
that  body  confirmed  the  claim  by  the  Act  of 
July  4,  1838.     5  Stat,  at  L.,  127. 

It  will  be  seen  by  this  statement  that  at  the 
time  the  Act  of  1812  made  an  exception  of  lots 
rightfully  claimed  by  private  individuals, 
Joseph  Brazeau  was  asserting  a  claim  before 
the  proper  tribunal  for  this  land;  that  his 
claim  was  never  abandoned ;  and  that,  finally, 
a  competent  tribunal ,  authorized  by  Congress, 
decideid  his  claim  to  l>e  a  rightful  one,  and  that 
Congress,  by  statute,  confirmed  this  decision. 

Unless  It  is  shown  in  some  other  way  that 
Brazeau's  claim  was  not  a  rightful  one,  we 
thinic  the  plaintiffs  have  no  title ;  for  it  is  too 
clear  for  argument  that  no  land  was  relinquished, 
to  the  State  by  the  Act  of  1881  which  was,  not 
reserved  for  schools  by  the  Act  of  1812,  and  is 
equally  clear  that  no  land  rightfully  claimed 
by  a  private  individual  was  so  reserved. 

Two  propositions  are  urged  with  z^al  and 
ability,  as  counteracting  the  eifect  of  Brazeau's 
claim  on  the  rights  of  plaintiffs. 

1.  It  is  said  that,  by  virtue  of  the  Act  of 
Congress  of  1824  (4  Stat,  at  L.,  62),  and  other 
amendatory  Acts,  bis  claim  was  barred. 

The  Act  of  1824  directed  that  all  such  indi- 
vidual claims  should  be  presented  before  the 
court  of  the  United  States,  and  that  unless  pre- 
sented to  the  court  within  two  years  they  should 
be  barred;  and  though  the  time  was  subse- 
quently extended,  Brazeau  did  not  present  his 
claim  within  it. 

It  may  be  conceded  that  between  this  time 
and  the  passage  of  the  Act  of  1832  organizing 
another  Board,  Brazeau  had  no  claim  which 
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he  could  lawfully  assert  to  this  land;  and  it  is 
said  that  while  his  claim  was  in  this  condition, 
the  Act  of  1881  vested  the  title  in  the  State  for 
the  use  of  schools. 

But  as  the  Act  of  1831  only  relinquished  the 
title  to  lots  reserved  by  that  of  1812,  and  as 
that  reserved  none  rightfully  claimed  by  private 
individuals,  we  must  inquire  whether  the  fact 
that  Brazeau  had  failed  to  assert  his  claim 
within  the  time  limited  by  Congress,  proved 
that  his  claim  was  not  rightful.  For  as  a 
Board  of  Commissioners  has  said  that  it  was 
rightful,  and  as  Congress  has  also  said  it  was, 
this  proposition  can  only  be  refuted  by  holding 
that  his  failure  to  assert  it  for  a  time,  and  the 
declaration  of  Congress  that  he  could  not  be 
heard  to  assert  it  afterwards,  proved  that  it 
was  not  rightful. 

We  do  not  think  it  had  this  effect.  If  it  be 
treated  as  a  statute  of  limitation,  it  is  not  the 
doctrine  on  which  such  statutes  are  founded, 
that  lapse  of  time  proves  the  wrongfulness  of 
the  claim.  They  are  made  for  the  repose  of 
society  and  the  protection  of  those  who  may, 
in  that  time,  have  lost  their  means  of  defense. 
It  is  a  mere  declaration  of  the  law-making 
power  to  the  plaintiff,  that  having  voluntarily 
slept  so  long  upon  his  rights,  he  shall  not  now  bie 
permitted  to  assert  them,  to  the  injury  of  in- 
dividuals and  the  disturbance  of  society. 

In  the  class  of  cases  before  us,  the  Act  was 
nothing  more  than  the  declaration  of  the  sov- 
ereign power,  who  at  the  same  time  held  the 
fee  of  the  land,  that  if  you  establish  your 
equitable  claim  to  the  land  within  a  certain 
time,  I  will  confer  the  title;  if  you  do  not,  I 
will  not  afterwards  hear  you  assert  it.  But  it 
was  competent  for  the  soverign,  after  this  for- 
feiture had  occurred  by  laches,  to  release  it,  to 
consent  to  hear  the  claimant,  and  to  give  him 
another  chance  to  prove  the  rightfulness  of  bis 
claim.  And  this  is  what  Congress  did  by  the 
Act  of  1832. 

It  is  a  little  remarkable  that  Congress  did 
not  require  in  this  Act  that  these  parties  who 
had  been  barred  by  the  former  Acts,  should 
now  appear  and  renew  their  claim,  but  it  di- 
rected the  recorder  of  land  titles,  in  whose  of- 
fice all  the  old  cases  like  Brazeau's  still  remained 
on  file,  and  two  other  commissioners,  to  ex- 
amine all  those  unconfirmed  clums  and  classify 
and  report  them  to  Congress.  They  were  to 
report  what  claims  would  have  been  confirmed 
under  Spanish  laws  and  usages,  and  what  were. 
In  their  opinion,  destitute  of  merit  under  that 
rule.  And  while  no  new  claim  was  to  be  ad- 
mitted, they  might  receive  new  testimony,  in 
addition  to  that  already  on  file  in  such  cases. 

It  is  very  clear  that  Congress,  by  this  Act. 
intended  to  remove  the  restriction  on  the  right 
to  assert  these  claims  Imposed  by  the  Act  of 
1824,  so  far  as  it  concerned  those  that  had  been 
filed  in  due  time  with  the  recorder.  We  can 
entertain  no  doubt  of  their  right  to  do  this, 
and  we  do  not  see  that  they  lost  this  right  by  a 
gratuitous  relinquishment  of  the  interest  of  the 
United  States  in  lots  not  rightfully  claimed  by 
any  private  individual.  1'hey  stul  had,  as  we 
think,  the  right  to  ascertain  whether  these  old 
claims,  long  known  and  on  the  public  files, 
were  rightful  claims  or  not. 

2.  Ills  said  that  the  survey  made  for  plaint- 
iff of  this  lot  by  the  Surveyor- OeneraJ,  and 
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his  certifloate  that  the  lot  was  of  those  reserved 
for  public  schools  by  the  Act  of  1813,  is  con- 
clusive, and  cannot  be  disputed. 

We  do  not  know  of  any  statute  or  of  any 
rule  of  law  which  should  give  it  this  effect. 
The  survey  is  made  «e  pturte  by  an  o£Bcer  who 
has  no  control  of  the  evidences  of  claims  filed 
with  the  recorder  of  land  titles. 

Being  an  officer  of  the  government,  it  is  pos- 
sible tlwt  this  certifleate  of  a  survey,  which  he 
is  authorized  to  make,  may  bind  the  United 
States,  but  we  cannot  see  how  it  can  deter- 
mine, conclusively,  the  rights  of- private  per- 
sons, which  are  not  considered  by  him,  and 
still  lees  the  rightfulness  of  a  claim  submitted 
by  Congress  to  other  tribunals  for  investigation, 
and  reserved  to  itself  for  final  approval  or  re- 
jection. 

The  case  of  KuteB  v.  PubUe  SeAooU,  18  How. , 
24  [69  U.  S.,  XV.,  8261,  is  very  much  relied 
on  to  establish  the  conclusiveness  of  this  cer- 
tificate. That  was  a  contest  between  the  pub- 
lic schools  and  a  person  claiming  under  the 
preemption  laws.  The  court,  in  discussing  the 
effect  of  a  certificate  of  survey  in  favor  of 
the  schools,  precisely  like  the  one  in  the  present 
case,  said  that,  as  to  the  public  schools,  they 
woe  bound  by  it,  and  so  was  the  government. 
"The  parlies  interested,"  says  the  court, 
"  have  agreed  that  this  land  was  a  school  lot, 
and  here  the  matter  must  rest,  unless  some 
third  person  can  show  a  better  title."  The 
court  held,  in  that  case,  that  Kissell  did  not 
show  a  better  title,  by  a  common  entry  and 
purchase  as  preemptor,  because  the  land,  being 
wlthm  the  limits  of  the  Town  of  St.  Louis,  was 
reserved  from  sale.  The  clear  implication  here 
is,  that  when  there  is  a  better  title,  the  certifi- 
cate of  survey  is  not  conclusive  against  tiiat  title. 

T%e  judgment  of  the  Supreme  Court  of  Mil- 
muri  it  ajirmed. 

JA.COB  D.  COX,  Sbcbetart  op  the  Inte- 

MOB,  Plff.  in  Birr., 

e. 

THE  UNITED  STATES,  m  rrf.  William 

McOarbaban. 

(See  8.  C.  9  WaU.,  8)8-315.) 

Lande  containing  mine*,  purehate  o/— manda- 
mus, in  what  ea*e»  iitu&i — not  to  control  di»- 
eretion — tertiee  upon  Seeretary  of  Interior  loiU 
not  bind  hit  tueeettor—eompemng  ittue  of  pat- 
ent— apfUeeMon  topurehate  landi. 

A  clslmantot  the  right  to  purchase  lands  at  the 
minimum  price,  whose  Mexican  title  has  been  re- 
jected, doe*  not  brinir  his  case  within  the  Act  of 
Congress,  unleae  he  alleires  and  proves  that  the 
lands  contain  no  mines. 

He  must  also  show  that  his  purchase  of  the  donee 
of  the  tract  wag  made  in  good  faith  and  for  a  val- 
uable oonaideration.  He  should  also  prove  that  he 
oontiDued  in  the  actual  possession  of  the  land,  and 
that  it  was  free  from  any  adverse  private  right  or 
title. 

The  writ  of  mandamui  cannot  lame  to  an  execu- 
tive offioer,  where  discretion  and  judgment  are  to 
be  exercised  by  the  ofBcer.  It  can  only  Issun  in 
oases  where  the  act  required  to  be  done  Is  merely 
ministerial,  and  irtiere  the  relator  is  without  any 
other  adequate  remedy. 

Service  upon  the  Secretary  of  the  Interior  will 
not  support  a  Indgment  against  his  succegsor,  for 
the  Indipnent  was  rendered  against  him  without 
notioe  and  without  any  opportunity  to  be  heard. 


Nora.— Mandamus,  when  wiU  igsue.    See  note  to 
McCluny  v.  Slllman,  16  U.  8.  (2  Wheat.,  368J 

See  9  Wall. 


No  proceeding  to  compel  either  the  Commissioner 
of  the  Oeneral  Land  Offloe  or  the  Secretary  of  the 
Interior  to  Issue  a  patent  can  be  sustained  while 
the  patent  is  required  to  be  signed  by  the  President 
and  countersigned  by  the  liecorder. 

AppUottion  to  be  allowed  to  purchase  the  land 
embraced  in  such  rejected  claim,  should  be  made  to 
the  Oommlasioner,  and  not  to  the  Secretary  of  the 
Interior. 

[No.  387.] 
Argued  Jan.  19,  1870.      Decided  Feb.  4,  1870. 

THIS  was  a  petition  filed  December  3,  1868, 
in  the  Supreme  Court  of  the  District  of 
Columbia,  praying  for  the  issue  of  a  tnandamut, 
commanding  O.  H.  Browning,  then  Secretary 
of  the  Interior,  to  issue  or  cause  to  be  issued  a 
patent  to  the  relator,  for  a  certain  tract  of  land 
in  California. 

The  claim  to  said  tract  has  been  before  this 
court  on  three  previous  occasions,  reported  in 
23  How.,  326  (64  U.  8.,  XVI.,  552);  1  Wall., 
690(68  U.  8..  XVII.,  677);  8  Wall..  762  (70  U. 
8.,  XVIII.,  212). 

July  8,  1869,  the  court  below  issued  a  man- 
damui  to  the  said  O.  H.  Browning,  or  his  suc- 
cessor in  office,  commanding  the  i^ue  of  a  pat- 
ent according  to  the  prayer  of  the  petition.  The 
writ  was  served  on  the  plaintiff  in  error,  the 
successor  of  the  said  Browning  in  office,  who 
had  not  been  made  a  party  to  the  proceeding. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

The  case  Is  now  here  on  a  writ  of  error. 

Jlfir.  B.  B.  Boar,  Atty-Oen.,  and  J.  Habley 
AahtoDt  for  plaintiff  in  error: 

The  case  presented  by  the  record  is: 

First.  A  peremptory  mandamus,  issued  a^nst 
the  head  of  a  department  in  a  suit  instituted 
against  his  predecessor,  to  which  the  incum- 
Mnt  had  never  been  miide  or  become  a  partv. 

Second.  A  peremptory  mandamut  awaraed 
a^nst  the  head  of  a  department  in  a  case 
arising  under  laws  which  it  was  bis  duty  to 
administer  and  execute,  upon  an  ex  parte  state- 
ment of  a  claimant  before  his  department, 
without  any  exhibition  on  the  part  of  the  gov- 
ernment he  represents  of  the  truth  of  the  mat- 
ter in  controversy,  and  without  any  opportu- 
nity being  afforded  by  the  court  for  such  exhibi- 
tion of  the  matter  thus  sought  to  be  subjected 
to  Judicial  determination. 

Third.  The  judicial  order  to  the  head  of  a 
department,  to  issue  a  patent  for  lands  which 
the  facts  officially  known  to  him  might  show 
to  be  lands  that  Congress  had  expressly  except- 
ed from  the  grant  made  in  the  4th  section  of 
the  Act  of  July  23,  1866,  under  which  the  re- 
lator claimed. 

We  think  that  no  instance  of  judicial  usur- 
pation of  authority  quite  so  palpable  and  bold, 
has  ever  been  brought  to  the  attention  of  this 
court. 

It  was  only  a  short  time  before  the  court  be- 
low awarded  this  maTtdamut  against  the  Sec- 
retary of  the  Interior,  that  this  court  decided  the 
case  of  Oainet  v.  Thompaon  {ante,  62),  in  which 
Mr.  Justice  Miller,  in  delivering  the  opinion  of 
the  court,  took  occasion  to  review  the  previous 
adjudications  upon  this  subject,  and  to  expound 
in  terms  even  clearer  than  had  been  before  em- 
ployed, the  doctrine  they  all  enunciate,  that 
"An  officer  to  whom  public  duties  are  con- 
fined by  law,  is  not  subject  to  the  control  of  the 
courts,  in  the  exercise  of  the  judgment  and  dis- 
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cretion  which  the  law  reposes  in  him,  as  part  of 
his  ofScial  functions. 

The  reports  of  this  court  contain  eight  cases 
in  all,  in  which  heads  of  departments  and  other 
executive  officers  were  sought  to  be  controlled 
by  this  prerogative  writ  of  mandamu». 

These  cases  came  up  from  this  court.  In  two 
of  them  ovl\j— Kendalls.  U.S.,  12  Pet. ,524,  and 
l%e  Ommistumer  v.  WkUdey,  4  Wall.,  522  (71 
U.  8.,  XVIII.,  836)— the  court  below  issued 
writs  of  maindamut. 

In  the  first,  this  court  affirmed  the  judgment : 
and  in  the  others,  reversed  the  decision  of  the 
court  below. 

Of  these  eight  cases,  one  was  against  the 
Postmaster Oeneral,  KendaWs  case,  12  Pet., 
524,  two  were  against  the  Secretary  of  the 
Treasury,  BetsuUy.  Walker,  11  How.,  272;  U. 
8.  V.  Outhrie.  17  How.,  284  (58  U.  8.,  XV., 
103);  two  cases  against  the  Secretary  of  the 
Xavy,  Decatur  v.  SpauMing,  14  Pet.,  497; 
Brcuhear  v.  Maton,  6  How.,  92;  one  case 
against  the  Public  Printer.  U.  8.  v.  8eaman,  17 
How.,  230(58  U.  8.,  XV.,  227);  one  against 
the  Commissioner  of  Patents,  CommUnoner  v. 
Whtitiey  Ifiupra);  and  one  against  the  Commis- 
sioner of  the  Land  Office,  U.  8.y.  Oommiasioner, 
5  Wall.,  668(72  U.  8.,  XVIII.,  692). 

In  all  these  cases,  the  doctrine  is  enforced, 
that  the  judiciary  is  forbidden  to  interefere  with 
the  exercise  of  executive  discretion ;  or,  as  Mr. 
Juttiee  Bwayne  expresses  it,  writ  of  mandamvt 
lies  only  where  there  is  a  refusal  to  perform  a 
ministerial  act  involving  no  exercise  of  judgment 
or  discretion.  Oommi»noner»  v.  Whiteley  (lupra). 

The  duty  imposed  upon  the  executive  officer 
charged  with  the  execution  of  the  statute  under 
whiui  the  relator  claimed,i8  not  ministerial  in  its 
character,  but  is  in  the  highest  degree  executive, 
as  that  term  is  defined  by  the  <7Ai«/  JutUee  in  the 
case  of  Mi»»i»»ippi  v.  Johnton,  4  Wall.,  498  (71 
U.  8.,  XVIII.,  440). 

In  the  case  of  U.  8.  v.  Outhrie  (mipra\  Mr. 
Jititiee  Daniel  says: 

"  Whenever  the  right  of  judgement  or  discre- 
tion exists  in  him  (the  officer),  it  is  he,  not  the 
courts,  who  can  regulate  its  exercise." 

Such  claims  cannot  be  allowed  under  the 
statute,  nor  can  any  entry  be  allowed  until  the 
proper  officers  are  satisfied  that  the  conditions 
and  requirements  of  the  statute  have  been  duly 
fulfilled.  It  may  well  he  said  that  an  application 
under  this  statute,  "calls  for  the  exercise  of 
the  juducial  functions  of  the  officers,  and  these 
olno  ordinary  character."  See  P.  8.  ▼.  0am.  of 
Land  Office,  6  Wall.,  568  (72  U.  8.,  XVIII., 


Mr.  Browning's  return  was  intended  to  raise 
a  simple  question  of  jurisdiction  upon  the  face 
of  the  7th  section  of  the  Act  of  1866.  The  facts 
of  the  case  of  this  relator  were  not  disclosed. 
Upon  that  return  the  court  awarded  a  peremp- 
tory mandamui — a  final  judgment  upon  a  plea 
in  abatement.  The  court,  without  being  in- 
formed as  to  the  actual  eituation  of  the  land,  as- 
sumed not  only  that  the  facts  were  as  the  statute 
required  in  law,  to  give  a  right  under  it,  but 
that  upon  those  facts  nothing  was  left  to  the 
judgment  of  the  Land  Department,  and  mere 
mimsterial  dutv  devolved  upon  it  to  issue  a 
patent  to  Uie  relator. 

Such  a  judgment  is  without  warrant  of  law 
and  void. 
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Mr.  Cox  was  not  in  any  way  made  a  party  to 
the  proceedings,  or  served  with  any  noUce  of 
its  pendency. 

That  such  a  proceeding  must  necessarily 
abate,  upon  the  retirement  from  office  before 
the  judgment,  of  the  responsible  defendant, 
clearly  appears  from  two  considerations  that 
may  be  bnefly  indicated. 

The  first  is"  the  imperative  rule  of  the  law  of 
mandamus,  that  previously  to  the  making  of 
the  application  to  the  court — ^for  a  writ,  to  com- 
mand the  performance  of  any  particular  act  an 
express  and  distinct  demand'  or  request  to  per- 
form it  must  have  been  made  by  the  prosecu- 
tor, to  the  defendant,  who  must  have  refused 
to  comply  with  such  demand. 

Tapping,  Mandamiu,  288. 

The  second  is,  the  doctrine  of  this  court, 
which  has  limited  the  power  of  the  courts  to  is- 
sue this  writ  to  cases  of  acts  required  by  law  of 
individual,  rather  than  of  the  functionary — a 
doctrine  expMned  by  the  court  in  U.  a.  v. 
Outhrie,  17  How.,  284  (58  U.  8.,  XV.,  lOa), 
and  in  KendaU't  case,  12  Pet.,  614. 

A  demand  on  Mr.  Browning  was  not,  in  fact 
nor  in  law,  a  demand  upon  his  successor,  who 
must  equally  with  his  purchaser  have  the  option 
of  doing  or  refusing  to  do  that  which  te  re- 
quired of  him,  before  any  application  to  com- 
pel him  shall  be  made. 

The  law  entitles  the  successor  to  the  same 
opportunity  to  comply  or  refuse,  as  was  given 
to  the  incumbent  against  whom  the  suit  ia 
brought. 

We  understand  this  court  to  have,  in  effect, 
determined  that  the  duty  and  power  of  issuing 
patents  does  not  devolve  upon  the  Land  De- 
partment, nor  upon  the  Secretary  of  the  Inte- 
rior, who  is  vested  with  supervisory  and  appel- 
late authority  over  that  department,  in  such  a 
sense  as  to  render  the  Commissioner  of  the  Land 
Office  or  the  Secretarv  of  the  Interior  liable  in 
any  case  to  be  proceeded  against  in  this  form  of 
action.  This  view  we  suppose  to  be  expressed 
in  the  decision  in  the  case  of  U.  8.  v.  l3om.  of 
Land  Office  (supra). 

Messrs.  A.  L.  Merriman  and  P.  Phillips, 
for  defendant  in  error: 

It  is  complained  that  the  judgment  was  en- 
tered upon  the  merits  in  a  case  where  the  defend- 
ant had,  in  his  return  to  the  alternative  writ, 
only  set  up  a  plea  to  the  jurisdiction  of  the 
court.  The  alternative  writ  was  in  the  nature 
of  a  rule  to  show  cause  why  a  peremptory  writ 
of  mandamus  should  not  issue.  Upon  the  com- 
ing in  of  the  return  to  such  rule,  all  the  court 
can  do  is,  to  determine  whether,  upon  the  peti- 
tion and  return,  the  writ  shall  issue.  And  what 
is  not  answered  in  the  return  made,  must  be 
looked  upon  as  admitted  to  be  true. 

12  Peterad.  Abr.,  523;  Reg  y.  Buckingham, 
10  Mod.,  174;  Beg  v.  Majfor  ofNbrvieh,  8  Ld. 
Raym.,  1244,  1267:'  Sex  v.  i^avi,  12 Mod.,  113. 
203;  Sex  v.  Oioen,  5  Eeim,  669. 

If  the  return  be  adjudged  insufficient,  a 
peremptory  writ  of  mandamus  issues.  Moses. 
Mandamus,  233. 

If  judgment  be  given  for  a  party  suing  oat 
a  writ  of  mandamui  upon  demurrer,  plea  or 
traverse,  a  peremptory  writ  will  issue  without 
delay. 

OommoniBeaUk  v.  AUegheny  0>.,  83  Pa.,  218. 
221 ;  PeopU  V.  Steele,  2  Barb..  897,  S54. 
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The  petition  sets  forth  the  facts  entitling  the 
relator  to  a  patent  for  the  land  claimed,  that 
these  facts  bad  been  proven  to  the  satisfaction 
of  the  Secretary  of  the  Interior;  that  those 
facts  had  been  determined  by  him,  but  that  the 
Secretary  refused  to  issue  the  patent  without 
any  just  cause.  This  was  not  denied  by  the 
Secretary,  but  he  simply  interposed  a  denial  to 
the  jurisdiction  of  the  court  in  the  matter. 

Tne  act  to  be  performed  under  the  writ 
being  an  official  act  and  not  a  personal  act, 
such  judgment  was  equally  obligatory  upon 
the  successor  in  office  of  the  defendant  in  the 
judgment,  and  the  writ  might  properly  issue, 
directed  to  the  officer  without  naming  him. 

See  Ptt^  T.  OoBiM,  19  Wend.,  56,68,  in 
which  case  the  doctrine  is  clearly  stated  and 
the  grounds  thereof;  that  court  saying  in  con- 
clusion in  that  case:  "The  obligation  sought  to 
be  enforced  devolves  upon  no  particular  set  of 
commissioners,  and  no  right  is  in  question 
which  will  expire  with  the  year.  The  duty  is 
perpetual  upon  the  present  Commissioners  of 
Smyrna  and  their  successors,  and  the  peremp 
tory  writ  may  be  directed  to  and  enforced  upon 
the  Commissioners  of  the  Town  generally.  To 
aay  otherwise,  would  be  a  sacrifice  of  substance 
to  mere  form." 

The  heads  of  the  several  departments  act  un- 
der the  supposed  authority  of  the  President  in  all 
cases  when  not  expressly  authorized  to  act  by 
statute,  and  all  such  acts  are  binding,  unless  ex- 
pressly countermanded  by  the  President;  and 
when  certain  duties  thereby  devolve  upon  the 
President,  the  heads  of  the  departments  are  by 
law  the  ministerial  agents  in  the  performance 
of  such  duties. 

LUUe  V.  Barrems,  2  Cranch,  170;  Loekington 
V.  9mitA.  1  Pet.  (C.  C),  466;  Partem- v.  U.  8.,  1 
Pet,  293-296;  WUcoxf.  Jaekton,  13  Pet.,  498; 
U.  8.  V.  EUaion,  16  Pet.,  291,  802;  WOUamt  v. 
U.  8..  1  How..  290. 

Mr.  Juntiee  Cliiford  deUvered  the  opinion 
of  the  court: 

Land  grants  purchased  of  Mexican  grantees 
or  their  assigns  in  good  faith  and  for  a  valuable 
consideration,  where  such  grants  have  subse- 
quentiy  been  rejected  or  where  the  lands  so  pur- 
chased have  been  excluded  from  the  final  sur- 
vey of  the  grant,  may  be  purchased  of  the 
United  States  by  such  prior  purchasers,  after 
the  same  are  surveyed  under  existing  laws,  at 
the  minimum  price  established  by  law,  in  cases 
where  there  is  no  valid  adverse  private  right  or 
title;  and  where  such  prior  purchasers  have 
used,  improved  and  continued  in  the  actual 
possession  of  the  premises  according  to  the 
tenor  of  their  original  purchase,  they  first  mak- 
ing proof  of  those  facts  as  required  in  the  7th 
section  of  the  Act  to  quiet  the  title  to  such 
grants,  under -regulations  to  be  prescribed  by 
the  Commissioner  of  the  General  Land  Office, 
as  provided  in  the  same  section  of  that  Act.  14 
Stat,  at  L.,  220. 

Annexed  to  that  right,  however,  are  three 
other  conditions,  one  of  which  it  becomes  im- 
portant to  notice.  They  are  in  the  form  of 
provisos,  and  the  one  to  be  noticed  is  that  the 
right  to  purchase,  as  given  in  the  body  of  the 
section,  "shall  not  extend  to  lands  containing 
mines  of  gold,  silver,  copper  or  cinnabar." 

By  the  record  it  appears  ttiat  the  relator,  on 
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the  5th  of  October,  1858,  addressed  a  commu- 
nication to  O.  H.  Browning,  Secretary  of  the 
Interior,  in  which  he  represented  that  he,  the 
relator,  on  the  22d  of  December,  1857,  pur- 
chased of  Vincente  P.  Oomez,  the  ratieho  sit- 
uated in  California,  and  known  as  Panoche 
Orande,  and  that  the  claim  to  the  same  had 
since  been  rejected  by  the  decree  of  the  Su- 
preme Court  reversing  the  decree  of  the  dis- 
trict court  confirming  the  claim,  and  prayed 
that  he,  by  virtue  of  the  provision  contained  in 
the  7th  section  of  that  Act,  might  be  allowed 
to  purchase  the  same  of  the  United  States,  sup- 
porting lus  alleged  right  to  do  so  by  the  fol- 
lowing representations: 

That  the  land  embraced  in  the  claim  was  a 
Mexican  grant;  that  he  purchased  it  of  the 
original  donee  in  good  faith  and  for  a  vduable 
consideration;  that  the  land,  since  the  claim 
was  rejected,  has  been  regularly  surveyed  un- 
der existing  laws;  that  there  is  no  valid  adverse 
private  right  or  title  to  the  same,  and  that  he 
has  continued  in  the  actual  possession  of  the 
tract  since  the  claim  was  rejected,  as  required 
by  law ;  but  he  did  not  allege  that  the  land  did 
not  contain  mines  of  gold,  silver,  copper  or 
cinnabar,  nor  did  he  offer  any  other  proof  of 
the  facts  set  forth  than  what  is  contained  in  the 
exhibits  annexed  to  the  communication. 

Prior  to  the  date  of  that  paper,  to  wit:  on  the 
14th  of  August  precedmg,  the  Secretary  of  the 
Interior  addressed  an  official  letter  upon  the 
subject  to  the  Commissioner  of  the  Oeneral 
Land  Office,  in  which  he  adverted  to  the  fact 
that  a  bill  was  pending  in  the  Senate  relating 
to  the  claim,  and  stated  that  in  his  judgment  it 
would  be  highly  improper  for  the  dei»rtment 
to  do  anything  to  affect  the  title  to  the  land  un- 
til Congress  should  dispose  of  the  claim.  Pur- 
suant to  that  view  he,  at  the  same  time,  directed 
the  commissioner  to  instruct  the  local  officers  to 
suspend  action  in  all  such  cases  until  they 
should  receive  further  orders.  Correspondence 
ensued  between  the  Secretary  and  the  counsel 
of  the  relator,  but  the  Secretarv,  on  the  28th  of 
November  following,  informed  the  counsel  that 
he  adhered  to  the  views  expressed  in  the  direc- 
tions which  he  gave  to  the  Commissioner  of 
the  Oeneral  Land  OfQce. 

Dissatisfied  with  the  decision  of  the  Secre- 
tary, the  relator,  on  the  8d  of  December  of 
the  same  year,  presented  a  petition  to  the  Su- 
preme Court  of  this  district,  in  which  he 
prayed  that  a  mandamui  might  issue  directing 
"  O.  H.  Browning,  Secretary  of  the  Interior, 
to  issue  or  cause  to  be  issued  a  patent  for  the 
land  described  in  the  petition,  and  for  such 
other  or  further  relief  as  may  seem  meet  and 
proper.  Service  was  duly  made,  and  on  the 
eighth  of  the  same  month  a  rule  was  issued 
commanding  the  Secretary  to  show  cause,  on 
the  third  Monday  of  Januarv  following,  why 
the  writ  of  mandamus  should  not  be  issued  as 
prayed  in  the  petition.  He  appeared,  as  com- 
manded, and  pleaded  that  the  court  had  no 
jurisdiction  to  grant  the  writ,  for  the  following 
reasons:  (1)  Because  the  subject-matter  of  the 
petition  is  purely  of  executive  cognizance, 
resting  in  the  judgment  and  discretion  of 
executive  officers  in  the  ordinary  discharge  of 
their  official  duties.  (2)  Because  the  subject- 
matter  is  one  in  which  judgment  and  discretion 
are  to  be  exercised.    (3;  Because  the  issuing  of 
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patents  for  lands  is,  bv  the  Act  of  Congress, 
the  duty  of  the  President. 

On  the  6th  of  February  following  the  parties 
filed  a  stipulation  in  the  case,  agreeinf;  that  the 
cause  "be  submitted  to  the  court  upon  briefs 
and  arguments,  and  that  the  said  court  may 
render  its  judgment  in  vacation  as  of  the  pres- 
ent term  and  of  the  day  of  such  submission. " 
Submitted,  as  aforesaid,  the  case  was  held  un- 
der advisement  until  the  8th  of  July  follovring, 
when  the  court,  two  Justices  signing  the  decree, 
determined  that  the  prayer  of  the  petition  be 
granted,  and  that  a  writ  of  mandamus  issued 
directed  to  the  said  O.  H.  Browning,  Secretary 
of  the  Interior,  or  to  his  successor  in  ofiSce,  com- 
manding him,  upon  payment  of  the  sum  there- 
in specified,  to  issue  or  cause  to  be  issued  to  the 
relator  a  patent  from  the  United  States  of  the 
tract  of  land  described  in  his  petition. 

Four  months  before  that  judgment  was  ren- 
dered, the  Secretary  of  the  Interior, who  was  the 
party  respondent  in  the  litigation,  resigned  his 
office,  and  J.  D.  Coz,  the  present  Secretary  of 
the  Interior,  Iiad  not  only  been  appointed  his 
successor,  but  was  in  the  regular  discharge  of 
all  its  duties. 

Although  none  of  these  facts  are  disputed, 
still  the  record  shows  that  the  writ  of  mandamus 
was  addressed  to  the  predecessor  of  the  present 
Incumbent,  or  bis  successor  in  office,  and  that 
the  writ  on  the  Sth  of  July  in  the  same  year, 
was  served  on  the  present  Secretary,  who  was 
not  named  in  the  writ,  was  never  a  party  to  the 
suit,  and  never  had  any  notice  of  the  proceed- 
ings. Judgment  having  been  rendered  without 
notice  to  the  present  Secretary,  and  without  a 
hearing  on  his  part,  or  any  opportunity  to  be 
heard,  he  sued  out  a  writ  of  error  and  removed 
the  cause  into  this  court. 

Founded,  as  the  proceeding  in  this  case  is, 
upon  a  claim  to  land  which  has  been  three  times 
under  examination  in  this  court  before  the  pres- 
ent writ  of  error  was  sued  out,  it  is  deemed 
necessary  and  proper  to  advert  to  the  views  ex- 
pressed by  the  court  on  those  occasions  in  re- 
spect to  the  validity  of  the  claim  and  the  means 
adopted  to  procure  its  confirmation.  Reference 
to  the  docket  entries  will  show  that  the  case 
was  first  presented  here  at  the  December 
Term,  1858,  by  the  claimant,  as  an  appeal  not 
prosecuted ;  and  it  also  appears  that  a  copy  of 
the  record  having  been  produced  by  him,  and 
the  certificate  of  the  clerk  that  the  appeal  had 
beeu  duly  prayed  and  allowed,  the  case  on  his 
motion  was  docketed  and  dismissed,  in  con- 
formity to  the  ninth  rule  of  the  court,  for  want 
of  prosecution.  Such  a  proceeding  when  bona 
fidt  has  the  effect  to  vacate  the  appeal  and  leave 
the  decree  of  the  subordinate  court  in  full  force, 
and  the  docket  entries  also  show  that  the  man- 
dale  was  issued  in  pursuance  of  that  order,  and 
that  it  was  subsequently  delivered  to  the  assignee 
of  the  claimant. 

Nothing  further  was  done  in  the  cause  during 
that  term,  but  at  the  succeeding  term  the  Attor 
ney-Oeneral  filed  a  motion  to  rescind  the  decree 
of  the  preceding  term  dismissing  the  case,  and 
to  revoke  the  mandate,  alleging  for  cause  that 
the  decree  and  mandate  had  both  t)een  procured 
by  misrepresentations  and  fraud.  Affidavits 
were  filed  by  the  Attorney-  General  showing  that 
the  cause  was  still  pending  in  the  district  court; 
that  no  appeal  had  t>een granted;  that  the  cause,  i 
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when  the  claimant  made  his  motion  to  docket 
and  dismiss  it,  was  not  legally  before  this  court 
Pending  that  motion  three  motions  for  manda- 
mus were  filed  by  the  claimant:  First,  to  com- 
pel the  district  court  to  file  the  mandate  and  to 
execute  their  decree.  Second,  to  compel  the 
district  court  to  dismiss  the  application  of  the 
United  States  to  open  the  decree  and  grant  a 
new  trial.  Third,  to  compel  the  SurvCTor-Gen- 
eral  to  survey  the  land  confirmed  to  the  claim- 
ant by  the  decree  of  the  district  court. 

Both  parties  were  heard,  and  the  court  over- 
ruled the  several  motions  filed  by  Uie  claimant, 
but  granted  the  motion  of  the  Attomey-Oeneral 
upon  the  ground  that  the  allegations  of  the 
motion  were  fully  proved.  U.  S.  v.  Chmee,  28 
How.,  880  [64  U.  8..  XVI.,  658]. 

Attempts  were  subsequently  made  by  tbo 
claimant  to  enjoin  the  clerk  and  district  attorney 
from  furnishing  a  certified  copy  of  the  record 
to  enable  the  United  States  to  appeal,  but  the 
injunction  was  refused,  and  the  appeal  was  per- 
fected and  duly  entered  here;  and  the  next  step 
of  the  claimant  was  to  file  a  motion  to  dismin 
the  appeal,  alleging  that  the  court  had  no  juris- 
diction of  the  case,  but  the  court  unanimoiuly 
overruled  the  motion  for  the  reasons  expressed 
in  the  opinion.  U.  8.  ▼.  Oomex,  1  Wall.,  QM 
[68  U.  8.,  XVII..  677]. 

Subsequently  the  cause  was  heard  upon  the 
merits,  and  the  court  held  that  the  claim  was 
invalid  and  fraudulent,  and  reversed  the  decree 
of  the  district  court,  and  remanded  the  cause, 
with  directions  to  dismiss  the  petition.  U.  8. 
V.  6om«,  8  Wall.,  766  [70  U.  S.,  XVIII.,  816]. 

Unless,  therefore,  the  claim  of  the  petitioner 
is  brought  within  the  terms  of  the  Act  of  Con- 
gress referred  to  in  his  petition,  be  has  no  right 
whatever  to  a  patent  for  the  land  in  controversy. 

Suppose  everything  which  he  alleges  in  his 
petition  is  true,  still  it  does  not  bring  his  case 
within  the  Act  of  Congress,  as  the  petition  does 
not  allege  that  the  land  does  not  contain  mines 
of  gold,  silver,  copper  or  cinnabar;  and  the 
record  furnishes  evidence  tending  strongly  to 
the  conclusion  that  such  an  averment,  if  made, 
could  not  be  supported,  as  the  statement  of  the 
land  commissioner  is  that  the  land  embraced  in 
the  claim  does  contain  "valuable  quiduilver 
mines." 

Here  allegation,  however,  is  not  sufficient, 
but  the  condition  is  that  the  claimant  shall  make 
proof  of  the  facts  required  under  regulations  to 
l>e  provided  by  the  Commissioner  of  the  Gen- 
eral Land  Office.  His  application  to  be  allowed 
to  purchase  the  land  was  made  to  the  Secretary 
of  the  Interior,  and  he  was  as  much  bound  to 
prove  that  the  land  did  not  contain  mines  of  the 
description  mentioned  as  he  was  to  show  that 
his  purchase  of  the  donee  of  the  tract  was  made 
in  good  faith  and  for  a  valuable  consideration, 
as  he  was  not  entitled  to  a  pateitt  if  the  lands 
contained  mines  of  gold,  silver,  copper  or  cin- 
nabar, any  more  than  if  he  had  made  the  pur- 
chase in  bad  faith  and  without  consideration. 

Argument  to  show  that  he  did  not  bring  his 
case  within  that  condition  is  unnecessary,  as  the 
point  is  clear  to  a  demonstration.  He  did  allege 
that  he  purchased  the  lands  in  question  of  the 
donee  in  good  faith  and  for  a  valuable  consider- 
ation, but  he  offered  no  proof  of  the  alleged 
fact,  except  what  may  be  inferred  from  the  deed 
annexed  to  the  petition,  bearing  date  Decemlier 
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22, 1857,  and  which  purports  to  have  been  ex- 
ecuted by  the  original  claimant. 

Bpecial  reference  is  made  in  the  petition  to 
the  deed,  of  release  given  by  the  occupants  of 
the  land  to  the  relator  as  sup[>ortiag  the  allega- 
tion of  good  faith,  but  it  is  entitled  to  very  Tit- 
tle weight,  if  any,  as  it  bears  date  six  years 
subsequent  to  the  alleged  purchase  of  the  g^nt. 
Evidence  was  exhibited  in  the  case  tending 
to  show  that  the  lands  were  surveyed  subse- 
quent to  the  decree  of  the  court  rejecting  the 
claim,  but  it  is  not  proved  that  the  present 
claimant  thereafter  continued  in  the  actual  pos 
session  of  the  land,  nor  that  it  was  free  from 
any  adverse  private  right  or  title.  Such  allega- 
tions are  set  forth  in  the  petition,  but  the  record 
contains  no  proof  to  support  the  first  allegation, 
and  nothing  to  support  the  second,  except  what 
is  derived  from  the  statement  of  the  Commis- 
sioner of  the  General  Land  Office,  that  no  report 
of  any  individual  adverse  interests  was  found 
on  the  flies  of  his  office.  Tested  solely  by  the 
merits,  therefore,  it  is  quite  clear  that  the  appli- 
cation of  the  relator  could  not  have  been  prop- 
erly granted,  as  the  proofs  before  the  depart- 
ment were  not  sufficient  to  warrant  a  decision 
in  liis  favor. 

Adjudged  invalid  and  fraudulent,  as  the 
claim  bad  been  by  the  unanimous  decision  of 
this  court,  it  was  quite  proper  that  the  Secre- 
tary should  require  satisfactory  proof  that  the 
case  as  presented  came  within  the  terms  of  the 
Act  of  Congress  relied  on,  before  consenting  to 
give  the  claimant  the  benefit  of  its  provision; 
and  when  it  appeared  that  the  petition  ad- 
dressed to  him  was  deficient  in  allegation,  and 
tliat  the  proofs  were  insufficient  in  all  particu- 
lars, except,  perhaps,  one,  he  was  entirely  just- 
ified in  rejecting  the  apjplication. 

Evidently  the  case,  if  examined  upon  the 
merits,  was  not  made  out  by  the  claimant,  but 
the  more  decisive  objection  to  the  judgment  of 
the  court  below  is  that  the  case,  from  its  very 
nature,  is  one  which  was  exclusively  within 
the  jurisdiction  of  the  executive  officers  of  the 
government,  because  it  was  one  requiring 
proofs,  hearing  and  decision,  and  involved  the 
exercise  of  judicial  judgment  and  discretion 
and,  consequently,  was  not  one  where  the  action 
of  tiie  Department  of  the  Interior  is  subject  to 
i«-ezaminiaion  by  the  Supreme  Court  of  this 
district. 

Since  the  decision  of  tliis  court  in  the  case  of 
Mclntire  v.  Wood,  7  Cranch,  504,  it  has  been  re- 
garded as  the  settled  law  of  the  court  that  the 
Circuit  Courts  of  the  United  States  in  the  sev- 
eral States  do  not  possess  the  power  to  issue 
writs  of  mandamut,  except  in  cases  in  which  it 
may  be  necessary  to  the  exercise  of  their  juris 
diction.  Biggs  v.  Johnson  Co.,  8  Wall.,  198 
[73  U.  8..  XVIIL,  7771. 
Authority  to  that  effect  might  doubtless  be 

fiven  to  those  courts  by  an  Act  of  Congress; 
at  the  insuperable  difficulty  at  present  is,  tliat 
neither  the  Judiciary  Act  nor  any  other  Act  of 
Congress  has  conferred  upon  them  any  such 
power.  Antecedent  to  the  decision  of  this 
court  in  the  case  of  Kendall  v.  The  United 
States,  12  Pet.,  608,  grave  doubts  were  enter- 
tained whether  any  court  established  by  an  Act 
of  Congress  possessed  any  such  jurisdiction; 
but  the  majority  of  this  court  came  to  the  con- 
clusion in  that  case,  that  the  Circuit  Court  of 
SeeO  Waix. 


this  district  might  issue  the  writ  of  maTtdartMU 
to  an  executive  officer  residing  here,  command- 
ing him  to  perform  a  ministerial  act  required 
of  him  by  law,  and  it  is  not  denied  that  the 
court  below  possesses  all  the  power  in  that  be- 
half which  the  Circuit  Court  of  the  district 
ix>8se88ed  at  that  time.  Subsequent  decisions 
of  this  court  have  affirmed  the  same  principle; 
but  in  all  of  the  subsequent  cases  the  principle 
is  strictly  limited  to  the  enforcement  of  mere 
ministerial  acts,  not  involving  the  necessity  of 
taking  proofs,  and  it  has  never  been  extended 
to  cases  where  controverted  matters  were  to  be 
judicially  heard  and  decided  by  the  officer  to 
whom  the  writ  is  required  to  be  addressed. 
Decatur  v.  Paulding,  14  Pet.,  497;  Brashear  v. 
Mason,  6  How..  90. 

Though  mandamus  may  sometimes  lie  against 
an  executive  officer  to  compel  him  to  perform 
a  mere  ministerial  act  required  of  him  by  law, 
yet  &uch  an  officer,  to  whom  public  duties  are 
confided  by  law,  is  not  subject  to  the  control 
of  the  courts  in  the  exercise  of  the  judgment 
and  discretion  which  the  law  reposes  in  him  as 
part  of  his  official  functions.  Gaines  v.  ITunnp- 
son  [ante,  621;  Beeside  v.  WMer,  11  How., 
289. 

Discussion  of  the  principle,  however,  seems 
to  be  unnecessary,  as  all  of  the  cases  appear  to 
affirm  the  same  rule,  that  the  writ  cannot  issue 
where  discretion  and  judgment  are  to  be  exer- 
cised by  the  officer,  and  only  in  cases  where 
the  act  required  to  be  done  is  merely  ministe- 
rial, and  where  the  relator  is  without  any  other 
adequate  remedy.  U.  8.  v.  Seaman,  17  How., 
280  [58  U.  S..  XV.,  2271;  U.  S.  v.  Guthrie,  17 
How.,  304  [58  U.  8.,  XV.,  106J;  Gommisnioner 
of  Patents  v.  Whiteley,  4  Wall.,  522  [71  U.  8., 
XVIIL,  885];  U.  8.  V.  Commissioner.  5  Wall., 
663  [72  U.  ».,  XVIIL,  892]. 

Even  if  it  could  be  shown  that  the  court  be- 
low possessed  the  power  to  issue  the  writ  in 
such  a  case,  still  it  is  clear  that  the  judgment 
in  this  case  would  be  erroneous,  as  the  case 
upon  the  merits  was  not  submitted  to  the  court 
under  the  stipulation.  Undoubtedly,  the  ap- 
pearance of  the  respondent  was  general,  but  be 
pleaded  only  to  the  jurisdiction  of  the  court, 
and  it  appears  that  the  question  of  jurisdiction 
was  the  only  point  argued  and  submitted  for 
decision.  But  the  court  decided  the  whole 
case  without  proofs,  and  without  any  further 
hearing.  Taking  the  record  as  it  is  exhibited, 
such  certainly  is  the  clear  inference  from  it, 
and  it  is  not  suggested  that  it  does  not  cor- 
rectly represent  what  occurred.  Assuming  the 
record  to  be  correct,  comment  upon  the  pro- 
ceeding is  unnecessary,  as,  in  the  view  of  this 
court.  It  is  clearly  erroneous. 

Several  other  objections  are  also  taken  to  the 
proceedings  by  the  Attorney-Gleneral,  which 
are  equally  decisive  that  the  judgment  of  the 
court  below  must  be  reversed,  one  or  two  of 
which  will  be  brieflv  noticed. 

Service  was  maae  upon  O.  H.  Browning, 
Secretary  of  the  Interior;  but  the  fact  is  con- 
ceded, or  not  denied,  that  he  had  resigned  and 
gone  out  of  office  four  months  before  the  de- 
cision of  the  court  was  announced.  When  he 
resigned,  of  course,  the  suit  abated,  but  the 
court  gavejudgment  against  him  as  if  he  were 
still  in  office,  and  decreed  that  the  writ  of 
mandamits  should  be  directed  to  him  and  to 
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his  Bucceaaor  in  the  ofiSoe.  Complaint  may 
well  be  made  by  that  party  that  he  no  longer 
poaaeases  the  power  to  execute  the  commands 
of  the  writ,  and  the  present  Secretary  may  well 
complain  that  he  is  adjudged  to  be  in  default 
though  he  never  refused  to  allow  the  relator  to 
purchase  the  land,  and  that  the  judgment  was 
rendered  against  him  without  notice  and  with- 
out any  opportunity  to  be  heard. 

Notice  to  the  defendant,  actual  or  construct- 
ive, is  essential  to  the  jurisdiction  of  all  courts, 
and  the  better  opinion  is,  that  a  judgment  ren- 
dered without  notice  may  be  shown  to  be  void 
when  brought  collaterally  before  the  court  as 
evidence.  Jfationi  v.  JoAnton,  84  How.,  203 
[66  U.  B.,  XVI.,  681]. 

Patents  for  land  are  required  to  be  rigned  by 
the  President  in  person,  or  in  his  name  by  a 
secretary  under  his  direction,  and  they  are  to 
be  counterrigned  by  the  Recorder  of  the  Oen- 
eral  Land  Office.  4  Stat,  at  L..  668;  6  Stat,  at 
L.,  417. 

Such  patents  cannot  be  issued  and  delivered 
to  any  party  without  the  signature  of  the  Presi- 
dent, and  no  proceeding  to  compel  either  the 
Commissioner  of  the  Gleneral  Land  OflSce  or 
the  Seraetary  of  the  Interior  to  issue  such  a 

Eatent  can  tie  sustained  while  that  provision  of 
iw  remains  unrepealed.  U.  8.  v.  Land  GoTn. , 
6  WaU.,  568  [72  U.  8.,  XVIII.,  892]. 

Congress  may  so  provide,  and  in  that  event 
it  woiud  be  the  duty  of  the  Secretary  to  carry 
the  provision  into  effect;  but  the  Act  of  Con- 
gress referred  to  in  the  petition  as  the  source  of 
power  in  this  case,  gives  the  Secretory  of  the 
Interior  no  authority  upon  the  subject.  On 
the  contrary,  the  express  provision  is,  that  the 
regulations  for  executing  the  law  shall  be  pro- 
vided by  the  Commisnoner  of  the  Oeneral 
Land  Office,  and  the  bettor  opinion  is,  that  the 
application  to  be  allowed  to  purchase  the  land 
embraced  in  such  rejected  claim  should  be 
made  to  the  Commissioner,  and  not  to  the  Sec- 
retary of  the  Interior,  as  the  right  to  purchase 
of  the  United  States  will  never  vest  until  the 
land  is  surveyed  under  existing  laws. 

It  appears  by  the  record  in  this  case  that  a 
survey  of  some  kind  was  presented  to  the  Sec- 
retary, but  whether  it  was  one  made  under  ex- 
isting laws  or  not  is  not  sufficiently  shown. 

Viewed  in  any  light,  the  Secretary  of  the 
Interior  has  no  original  cognizance  of  applica- 
Uons  of  this  description.  Be  may,  perhaps,  as 
the  head  of  the  department,  exercise  an  appel- 
late and  supervisory  power  over  the  doings  of 
the  Commissioner,  but  the  original  application 
should  have  been  made  to  the  Commissioner  of 
the  Oeneral  Land  Office.    9  Stat,  at  L.,  896. 

Judgment  reverted,  and  the  eatue  remanded, 
with  direetioni  to  ditmiu  the  petition. 

Mr.  Juttiee  HiUer  s  In  this  case  I  agree  to 
the  judgment  of  the  court,  on  the  ground  set 
forth  by  this  court  in  the  case  of  Oainee  v. 
nompton  [arUe,  62],  that  the  courts  have  no 
Jurisdiction  to  control  the  actions  of  the  depart- 
ments in  such  cases. 

I  do  not  think  that  the  merita  of  the  present 
claim  were  l)efore  the  court,  and  I  decline  to 
express  any  opinion  upon  it. 

Ctted-»  Wall..  577 :  18  Wall.,  240;  17  Wall.,  009;  19 
Wall.,  660;  l«  U.  8.,  173;  101  V.  S.,47S;  1(13  U.  S.,485; 
1  Hug^hes,  687. 
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UNITED  STATES,  Appt., 
«. 

THEODORE  ADAMS. 

(See  S.  C,  9  WalL,  Sfi4-fi«0.) 

Miitake  in  finding  of  facte,  when  eorreeted— for- 
mer a^wUeaUon. 

Where  the  Court  of  Claims  falls  Into  a  mistake 
as  to  the  Hading  of  the  facts,  this  court  may  re- 
mit the  ease  back  forcorrectioD  prior  to  the  bear- 
ing, if  It  be  shown  sattafactorlly  that  a  mistake  has 
been  committed. 

The  court  will  not  allow  either  party  to  lie  by  till 
the  cause  Is  decided,  and  the  opinion  dellveiwl,  and 
then  to  apply  for  the  oorrectlOD. 

Where  a  person  made  himself  a  party  to  the  pro- 
ceedings before,  and  took  the  benefit  of  the  adjust- 
ment of  his  accounts,  by  a  Board,  he  cannot  claim 
an  additional  amount  before' the  Court  of  Claims. 

[No.  124,  December  Term.  1868.1 

Uolion  argued  Not.  SB,  1869.    Decided  I».  U, 

1870. 

APPEAL  from  the  Court  of  Claims. 
On  motion  to  amend  decree,  etc  The  his- 
tory and  facte  of  this  case  are  fully  stated  by 
the  court.. 

Meter*.  J.  A.  WiUe  and  B.  B.  Curtii,  for  ap- 
pellee. 
Mr.  E.  R.  Hostr,  Attg-Qen.,  for  appellant 

Mr.  Jtutiee  Helaon  delivered  the  opinion  of 
the  court: 

This  is  a  motion  on  the  part  of  Adams,  the 
appellee,  to  amend  the  decree  of  the  court  ren- 
dered in  this  cause  at  the  last  term  against  him, 
reversing  a  decree  of  the  Court  of  Claims,  and 
for  a  stay  of  the  mandate,  in  order  to  enable 
bim  to  obtain  a  correction  of  the  record  from 
that  court,  and  that  the  cause  may  be  again 
heard.  The  case,  as  already  decided,  is  repott- 
ed in  7  Wall.,  468  [ante,  249]. 

The  ground  of  the  motion  is,  that  the  record 
from  the  Court  of  Claims  is  erroneous  in  a  ma- 
terial fact  therein  stated,  and  upon  which  it  is 
supposed  this  court  mainly  placed  ite  Judgment 
of  reversal.  The  fact  alleged  to  be  untrue  is 
stated  in  the  18th  paragraph  of  the  record.  The 
petition  of  Adams  before  the  Court  of  Claims 
seta  forth  a  claim  against  the  United  States,  of 
some  $112,748,76.  One  of  the  defenses  relied 
on  against  it  was,  that  the  Government  had  ap- 
pointed a  Board  of  Commissioners  to  hear  and 
determine  this  claim,  among  others:  that  the 
petitioner  bad  presented  it  before  that  Board, 
who  heard  the  same  and  awarded  a  balance  due 
him,  and  which  had  been  paid.  In  finding  and 
stating  the  facts  in  the  record  on  the  appeal 
from  Ite  decree,  that  court  stated,  in  the  18th 
raragraph,  the  following  as  proved:  "  That  on 
December,  1861,  the  petitioner  presented  to 
said  Commission  his  claim  for  said  mortar- boata, 
tug-boats,  cabins,  etc.,  in  two  accounte  "  set- 
ting forth  the  same.  It  is  now  insisted  that  this 
is  an  erroneous  statement;  that  the  petitioner 
did  not  present  his  claim  before  that  Board,  but, 
on  the  contrary,  the  accounte  were  referred  to 
it  by  Oen.  Meigs,  at  the  head  of  the  Bureaa, 
before  whom  uiis  class  of  accounte  had  to  be 
presented  for  adjustment;  and  that  it  was  heard 
ex  parte. 

The  materiality  of  the  fact  has  been  discov- 
ered since  the  delivery  of  the  opinion  of  this 
court  on  the  appeal,  reversing  the  judgment  of 
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the  court  below.  The  main  ground  of  that 
opinion  is  aa  follows:  "In  the  view  we  have 
taken  of  the  case,  the  giving  of  this  receipt  is 
of  no  legal  importance.  The  bar  to  any  fur- 
ther legal  demand  against  the  Qovemment  does 
not  rest  upon  this  acquittance,  but  upon  the 
Toluntarv  submission  of  the  claims  to  the 
Board;  tne  hearing  and  final  decision  thereon; 
the  receipt  of  the  vouchers  containing  the  sum 
or  amount  found  due  to  the  claimant;  and  the 
acceptance  of  that  amount  under  an  Act  of  Con- 
gress providing  therefor." 

The  court  agree,  in  that  opinion,  that  the 
creditors  of  the  Government  were  not  bound  to 
present  their  claims  before  that  Board,  but 
might  withhold  them,  and  seek  relief  (as  the 
Seoetary  of  War  had  refused  to  recognize  them) 
before  Congress  or  the  Court  of  Claims. 

This  presents,  subetantially,  the  case  before 
us,  upon  which  the  moA>n  is  founded.  It  ap- 
pears from  the  affidavit  of  the  appellee  in  sup- 
port of  it,  that  this  error  in  the  record  was  ob- 
served by  him  and  known  to  his  counsel,  at 
the  argument  on  the  appeal;  but  no  steps  were 
taken  to  have  it  corrected,  upon  the  belief  that 
the  action  of  the  Board  of  Commissioners  could 
have  no  binding  effect  upon  the  rights  of  the 
claimant. 

The  court  is  of  opinion  that  a  case  has  not 
been  presented  by  the  appellee  which  would 
Justify  it  in  the  exercise  of  its  equitable  powers 
to  grant  this  relief. 

The  second  rule  of  this  court  on  appeals  from 
the  Court  of  Claims,  in  respect  to  making  up 
the  record,  is  as  follows:  "A  finding  of  the  facts 
in  the  case  by  the  said  Court  of  Claims,  and  the 
conclusions  of  law  on  the  facts  on  which  the 
court  founds  its  judgment  or  decree.  The  find- 
ing of  the  facts  and  the  conclusions  of  law  to 
be  stated  separately,  and  certified  to  this  court 
as  part  of  the  record." 

The  remedy,  in  case  the  Court  of  Claiuis  falls 
into  a  mistake  as  to  the  finding  of  the  facts,  is 
familiar.  It  is  by  an  application  to  this  court 
to  remit  the  case  back  for  correction,  if  it  be 
shown,  satisfactorily,  that  a  mistake  has  been 
committed. 

In  the  case  before  us,  it  is  admitted  that  the 
mistake  was  known  to  the  party  and  his  coun- 
sel in  season  to  have  had  it  corrected  before 
hearing;  but,  relying  on  its  immateriality,  no 
step  was  taken  to  nave  the  correction  made. 
We  do  not  doubt  but  that  this  opinion  was  hon- 
estly entertained,  and  that  this  motion  is  made 
in  good  faith;  but  it  is  impossible  not  to  see 
that,  if  granted,  the  precedent  might  lead  to 
great  abuse  and  delav  in  the  hearing  of  these 
cases.  We  should  allow  either  party  to  lie  by 
till  the  cause  was  decided  and  the  opinion  de- 
livered, and  then  to  apply  for  the  correction,  as 
the  exigencv  of  the  case  might  require,  or  as 
the  materiality  of  the  fact  nught  appear  from 
the  ground  upon  which  the  decision  was  placed. 
On  an  appeal,  the  parties  were  entitled  to  have 
all  the  facts  proved  in  the  case  before  the  court 
below,  in  the  judgment  of  the  court,  truly 
found,  and  stated  m  the  record,  that  either 
deemed  material  to  the  decision;  and,  as  we 
have  seen,  the  remed;^  is  ample  to  correct  any 
mistakes  committed,  if  applied  for  prior  to  the 
hearing  in  this  court.  The  court  are  not  will- 
ing to  go  furtber,  and  permit  the  remedy  to  be 
applied  after  the  case  is  heard  and  decided,  as 
See  9  WAI.L.  U.  S.,  Book  19. 


we  fear  that  such  a  precedent  would  work 
greater  injustice  and  hardship,  in  its  general 
use  and  (ipplication,  than  that  which  may  ex- 
ist in  any  particular  case. 

There  is  another  view  also,  arising  out  of  the 
facts  upon  which  this  motion  is  founded,  which 
should  be  stated. 

Accompanying  the  petition  and  affidavit  of 
the  appellee  is  the  original  record  of  the  evi- 
dence before  the  Court  of  Claims.  The  Sec- 
retary of  War,  in  October,  18H1,  suspended  the 
payment  of  the  present  claims,  among  many 
others  originating  in  the  then  Western  Military 
District,  upon  charges  of  fraud  alleged  against 
them,  and  appoint^  a  Board  of  Commusion- 
ers  to  hear  and  pass  upon  the  same  before  pay- 
ment. After  the  appointment  of  this  Board, 
and  when  Qeneral  Meigs  was  pressed  to  pay 
this  claim  with  others,  he  constantly  advised 
the  claimants  that  the  claims  must  be  heard  and 
adjusted  before  the  Board,  and  until  then,  they 
would  not  be  recognized  or  paid;  and,  on  the 
4th  January,  1802,  the  papers  upon  which  the 
claims  of  the  appellee  were  founded,  were,  by 
direction  of  the  Qeneral  himself,  placed  before 
the  Board,  with  a  request  to  hear  and  deter- 
mine the  amount  justly  due. 

This  step  taken  b^  General  Meigs  was  well 
known  to  the  appellee,  who  was  present  in  St. 
Louis  at  the  time,  where  the  Board  sat.  It  is 
true  that  there  is  no  proof  in  the  records  to  show 
that  he  presented  his  claims  before  the  Board,  or 
that  he  procured  any  witnesses  who  appeared 
before  them  in  the  course  of  their  investiga- 
tions. Four  witnesses  were  examined  on  the 
part  of  the  Glovemment  on  the  subject  of  the 
reasonableness  of  the  prices  charged  for  the 
mortar-boats,  gun-boats,  and  other  work.  They 
proved,  if  not  mistaken,  a  considerable  over- 
charge in  the  work  and  materials.  No  witness- 
es were  produced  on  the  part  of  the  appellee, 
nor  were  those  on  the  part  of  the  Oovemment 
cross-examined;  but,  on  the  ISth  of  January, 
1862  (it  is  1861  in  the  record,  but  manifestly  an 
error),  he  addressed  a  letter  to  the  Board,  dated 
at  St.  Louis,  expressing  a  desire  to  submit  to 
them  some  facts  in  relation  to  the  construction 
of  the  mortar-boats,  which  constituted  the  prin- 
ciiMd  items  in  his  accounts.  In  that  letter  he 
states  the  history  of  his  communications  with 
the  Kavy  Department  and  with  General  Meigs, 
on  the  subject  of  his  plans  for  the  construction 
of  the  mortar  boats,  and  of  the  adoption  of  the 
same  bv  General  Fremont,  and  of  the  contract 
for  building  the  same,  and  closes  it  by  saying 
that  "  When  this  contract  was  made,  I  sup- 
posed I  would  have  to  pay  much  higher  for 
materials  and  labor  than  1  nave  and,  therefore, 
the  job  has  been  more  profitable  in  figures  than 
I  expected.  To  do  this  work  I  had  to  contract 
debts  to  workmen  and  all  classes  who  have  fur- 
nished me  materials;  and  claim,  as  I  have 
in  no  respect  been  remiss  on  my  part,  the  Gov- 
ernment should  deal  promptly  and  liberally 
with  me." 

The  Board  adjusted  his  accounts  and  al- 
lowed a  balance  due  to  him  of  $95,055.24,  for 
which  he  accepted  a  voucher  and  gave  a  re- 
ceipt in  full ;  and  the  payment  of  which  he  ac- 
cepted under  a  Resolution  of  Congress,  passed 
soon  afterward,  for  the  payment  of  claims,  au- 
dited and  allowed  by  this  Board  of  Commis- 
sioners. 
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Although  it  is  true  that  the  appellee  did  not 
present  his  claims  before  the  Boud  as  stated  in 
the  finding  in  the  record  on  appeal,  it  cannot 
well  be  denied  but  that  he  made  himself  a 
party  to  their  proceeding,  and  took  the  benefit 
of  the  adjustment  of  ms  accounts  by  them, 
which  brines  the  case  within  the  principle  de- 
cided in  7  Wallace  [ante,  249]. 

The  moUon  ii  denied. 

S.C.-7  Wall.,  488. 

Cited-12  Wall.,  2(8 ;  U  Wall.,  5S0. 


JAMES  S.  WILEINS,  Surviving  Partner  of 
P.  H.  Clabk  &  Co.,  Plff.  in  Err., 

V. 

SEMPLE  ELLETT,  Administrator  of  Thoicab 

U.  QcABLBs,  Deceased. 

(See  8.  C,  9  Wall.,  T40-T4S.) 

JPayment  to  exeeuicr,  cut  cf  Ms  State,  good. 

A  psrment  at  the  place  of  bis  residence  by  a  for- 
eign debtor  to  an  anminlstrator,  who  bad  been  ap- 
pointed at  the  domloU  of  the  Inteetate,  Is  rood  as 
asainst  an  aacillary  administrator  appointed  at  the 
place  of  debtor's  residence. 

[No.  282.] 
Submitted  Jan.  £6.  1870.  Decided  Feb.  U.  t870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 

This  suit  was  brought  in  the  court  below  by 
EUet,  administrator  of  one  Quarles,  deceased,  to 
recover  a  debt  due  the  intestate,  which  the  de- 
fendant had  previously  and  voluntarily  paid 
to  the  administrator  of  the  said  Quarles,  ap- 
pointed in  a  foreign  jurisdiction. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

The  verdict  and  judgment  in  the  court  below 
having  been  in  favor  of  the  plaintiff,  Ute  defend- 
ant sued  out  this  writ  of  error. 

Mesare.  Hninea  and  F^Mfton,  for  plaintiff  in 
error: 

The  question  presented  for  the  decision  of 
the  court  in  this  case  is,  whether  voluntary 
payment  to  a  foreign  administrator  effectually 
discharges  the  home  debtors. 

In  Thome  v.  Watkini,  2  Ves.,  85,  Lord  Hard- 
wicke  said  that  all  debts  follow  the  person,  not 
of  the  debtor,  in  respect  to  the  right  of  property, 
but  that  of  the  creditor  to  whom  due. 

In  case  of  Partone  v.  Lyman,  20  N.  Y.,  112, 
the  court  says:  "  Personal  property  has  no  lo- 
cality. It  is  subject  to  the  law  which  governs 
Uie  person  of  the  owner,  as  well  in  respect  to 
the  disposition  of  it  by  act  inter  vivot,  as  to  its 
transmission  by  last  will  and  testament,  and  by 
succession  upon  the  owner  dying  intestate." 

The  legal  title  to  all  the  personal  property  of 
the  deceased,  including  choses  in  action,  rests 
in  the  legal  representative. 

Beeeher  v.  Buckinyham,  18  Conn.,  110;  ShvUt 
V.  Pulxer,  11  Wend.,  363;  Perkins  v.  Stone,  18 
Conn.,  270;  Rand  v.  Ilubbard,  4  Met.,  252; 
Ilutchins  V.  Bk.,  12  Met.,  421;  Suarei  v. 
Mayw  ofN.  Y.,  2  Sandf.  Ch.,  178;  Brown  v. 
Brown,  1  Barb.  Ch.,  189;  Bkatis  v.  Totem,  9 
Serg.  &  R.,  258. 

An  executor  or  administrator  represents  the 
person  of  the  intestate,  and  so  far  as  the  title  of 
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personal  property  is  concerned,  stands  in  bia 
stead. 

Co.  Litt.,  209  a;  ShuUz  v.  Pulter  (supra); 
Band  v.  Hubbard  (supra);  Brown  v.  Brown 
{supra);  Whyte  v.  Bote,  3  Adol.  &  E.  N.  8., 
498;  Petersen  v.  C.  Bk.,  32  N.  Y.,  41,  45. 

True,  the  personal  representative  cannot  sue 
in  the  courts  of  another  State,  without  taking 
out  letters  of  administration  or  letters  testament- 
ary there;  but  this  want  of  power  arises,  not 
from  want  of  title,  but  because  of  the  policy 
adopted  by  the  States,  to  secure  creditors  and 
legatees  resident  within  their  borders. 

DooUttlev.  Leais,  7  Johns.  Ch.,  51;  Panms 
V.  Lyman,  20  N.  Y.,  112;  Co.  Litt.,  209  a; 
SehttU  V.  Pulwr,  11  Wend..  868;  Vroom  v. 
Van  Bom,  10  Paige,  S49;  WilliamtY.  Storr*.  H 
Johns.  Ch. ,  853 ;  Treeothtek  v.  AuMn,  4  Mas. ,  38. 

The  want  of  power  to  sue,  in  the  foreign 
representative ,  is  mere  matter  of  form. 

Ihome  ▼.  Watkini,  2  Yes.,  86;  DooUtOe  v. 
Lewii,  7  Johns.  Ch.,  61. 

In  NiiibeU  v.  Stewairi,  2  Dov.  &  B.,  24,  the 
Supreme  Court  of  North  Carolina  declared  a 
voluntary  payment  to  a  foreign  administrator 
ineffectual  as  a  discharge. 

Mr.  D.  K.  HcRae.  for  defendant  in  error: 

The  appellant  relies  on  the  decisions  in  New 
York. 

It  is  unquestionably  true,  that  the  judicial 
opinion  in  New  Yoi-k  adopts  the  view  of  the 
appellant;  but  this  opinion  is  derived  from  dieta 
and  not  from  any  adjudication  of  the  direct 
qucEtion. 

See  Parsons  v.  Lyman,  20  N.  Y.,  103. 

JiLdge  Story's  opinion  is  also  relied  on  (TVs- 
eoOiidc  V.  Austin,  4  Mas.,  16-38);  but  this  also 
was  mere  dictum,  and  has  been  directly  contro- 
verted by  the  author  in  the  "Conflict  of  Laws," 
where  the  question  is  properly  presented  with 
its  qualifications. 

Conflict  of  Laws,  sees.  514,  514  a,  514  i,  615. 

The  identical  question  in  this  case  has  been 

g resented  in  Tennessee,  and  the  law  of  that 
tate  settled. 

It  is  there  taken  for  granted  as  a  settled  doc- 
trine, both  in  England  and  America,  that  aa 
executor  or  administrator  appointed  in  one 
country  is  not,  by  virtue  of  such  aptMintment. 
entitled  to  sue,  or  liable  to  be  sued,  in  Iris  offi- 
cial capacity,  in  any  other  country.  There- 
fore, he  acquires  no  interest  in  the  assets,  and 
has  no  responsibility.  He  is  a  stranger  to  the 
debt,  without  authority  to  receive  or  give  ac- 
quittance. 

Young  v.  O'Neal,  8  Sneed,  55. 

The  statute  law  of  Tennessee  forbids  any  one 
to  enter  upon  the  administration  of  anv  deceased 
person's  estate,  until  be  has  obtained  letters  of 
administration.  And  these  letters  are  to  be 
granted  by  the  county  court  where  deceased  re- 
sided ;  or,,  where  there  are  bona  notabUia,  or 
where  any  debtor  of  the  deceased  resides. 

Code,  ^1,  2202,  2208. 

This  statute  and  the  decision  of  the  Supreme 
Court  referred  to  above,  is  such  local  law  Mt- 
tling  the  rights  of  proper^  in  the  State,  as  the 
Federal  Courts  are  bound  to  adopt,  for  the  ad- 
ministralion  cases  settle  the  rights  of  persons 
and  property,  both  real  and  personal. 

Siiifly.  Tyson,  16  Pet.,  1;  8  Pet.,  370;  1 
Wheat.,  361;  13  Pet.,  45;  1  Pet...  380-47«:  3 
Pet.,  492;  6  Pet.,  291;  2  Pet,  675;  5  Pel.,  151. 
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Mr.  Jvitiee  Nelson  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Tennessee. 

The  suit  was  brought  by  EUett,  adminis- 
trator of  Quarles,  dec^ised.  against  Wilkins,  in 
the  court  below,  to  recover  a  debt  due  to  the 
intestate. 

The  case  is  this:  Quarles  died  in  the  State  of 
Alabama,  the  place  of  his  domicil,  where 
letters  of  administration  were  taken  out  bv 
William  Ooodloe,  of  that  State.  The  defend- 
ant, a  resident  of  Memphis,  Tennessee,  was  in- 
debted to  the  estate  in  the  sum  of  |3,455.22, 
who,  being  called  upon  at  Memphis  by  the  ad- 
fflinistnUor,  paid  the  debt  and  took  a  receipt.for 
which  sum  the  administrator  duly  accounted 
before  the  Probate  Court  in  Alabama.  After- 
wards. Ellett,  a  citizen  of  the  State  of  Virginia, 
and  claiming  to  be  next  of  kin  to  the  dec^sed, 
took  out  letters  of  administration  in  Tennessee, 
and  brouf^ht  this  suit  against  Wilkins  to  re- 
cover the  same  debt,  in  favor  of  whom  a  judg- 
ment was  rendered  for  the  amount,  in  pur- 
suance of  the  instructions  of  the  court.  There 
woe  no  creditoisor  distributees  of  the  intestate 
in  the  State  of  Tennessee.  The  court  held 
that  the  voluntary  payment  by  Wilkins  to  the 
Alabama  administrator  was  in  his  own  wrong, 
and  tliat  the  plaintiff  was  entitled  to  recover. 

It  has  long  been  settled,  and  is  a  principle  of 
universal  jurisprudence  in  all  civilized  nations, 
that  the  personal  estate  of  the  deceased  is  to  be 
tqiarded,  for  the  purposes  of  succession  and 
duoribution,  wherever  situated,  as  having  no 
other  locali^  than  that  of  his  domicil;  and  if 
he  dies  intestate,  the  succession  is  governed  by 
the  law  of  the  place  where  he  was  domiciled  at 
the  time  of  liis  decease,  and  not  by  the  con- 
flicting laws  of  the  various  places  >  where  the 
prmerty  happened  at  the  time  to  be  situated. 
a  Kent,  Com.,  429;  Story,  Confl.  of  Laws, 
sec  879.  The  original  administrator,  therefore, 
with  letters  taken  out  at  the  place  of  the 
domicil.  is  invested  with  the  title  to  all  the  per- 
sonal property  of  the  deceased  for  the  purpose 
of  collecting  the  effects  of  the  estate,  paying 
the  debts;  and  making  distribution  of  the  rest- 
doe,  aooording  to  the  law  of  the  place,  or  di- 
lectioaa  of  the  will,  as  the  case  may  be. 

It  ia  true,  if  any  portion  of  the  estate  is 
situated  in  another  country  he  cannot  recover 
poMeaaion  by  suit  without  taking  out  letters  of 
administration  from  the  proper  tribunal  in  that 
country,  as  the  original  letters  can  confer  upon 
hun  no  eitraterrllorial  authority.  The  diffi- 
culty does  not  lie  in  any  defect  of  title  to  the 
poaatsaion,  but  in  a  limitation  or  quaUfication 
of  the  general  principles  in  respect  to  personal 
property  by  the  comity  of  nations,  founded 
upon  the  policy  of  the  foreign  country  to  pro- 
tect the  interests  of  its  home  creditors.  These 
kttera  are  regarded  as  merely  ancillary  to  the 
^Igiiial  lettOTS,  as  to  the  collection  and  dis- 
trmition  of  the  effects;  and  generally  are  simply 
made  aafaaervient  to  the  claims  of  uie  domestic 
cnditon,  the  retiduum  being  transmitted  to  the 
pntate  court  of  the  country  of  the  domicil,  for 
tlw  flul  settlement  of  the  estate.  It  is  upon 
tUi  qokUflcation  of  the  law  of  comity  and  con- 
wqaant  foabUity  of  the  original  administrator  to 
MH  la  the  foreign  country,  upon  wliich  the 
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objection  is  founded  to  the  validity  of  the  vol- 
untary payment  bv  the  foreign  debtor  to  him. 

There  is,  doubtless,  some  plausibility  in  it, 
growing  out  of  the  interest  of  the  home  credit- 
ors. But  it  has  not  been  regarded  of  sufficient 
weight  to  carry  with  it  the  judicial  mind  of  the 
country.  With  the  exception  of  the  cases  in 
the  State  of  Tennessee,  none  have  been  referred 
to,  nor  have  our  own  researches  found  any, 
maintaining  the  Invalidity  of  the  payment. 
The  question  has  been  dir^tiy  and  indirectly 
before  several  of  the  courts  of  the  States,  and 
the  opinions  have  all  been  in  one  direction — in 
favor  of  the  validity.  Williams  v.  Storrs,  6 
Johns.  Ch.,  353;  DooUttle  v.  Zeicis,  7  lb.,  61; 
Vroom  V.  Van  Home,  10  Prige,  549.  557,  816, 
182;  SekulU  v.  PiUf>er,  11  Wend.,  861;  Treeo- 
thick  V.  Atutin,  4  Mas.,  88;  Stecensy.  OayUn-d, 
11  Mass.,  256;  Nitbet  v.  I^eteart,  2  Dev.  & 
Battle,  24;  I^irtons  v.  Lyman,  20  N.  Y.,  108. 

Mr.  Jtutice  Story,  in  his  Conflict  of  Laws, 
sec.  515  a,  has  expressed  a  doubt  as  it  re- 
spects the  soundness  of  the  doctrine  upon  prin- 
ciples of  international  law,  and  which  is  mainly 
relied  on  in  the  present  case  by  the  defendant  in 
error.  He  had  affirmed  it  in  Trecothiek  v. 
Aiutin  (4  Mass.,  16,  28);  and  he  admits  in  a 
nots,  p.  432,  that  if  a  debtor  be  found  in  a 
foreign  country  where  the  creditor  died,  and 
where  he  bad  his  domicil,  and  was  sued  by  the 
administrator,  he  could  not  protect  himself  by 
a  plea  that  he  was  liable  to  pav  only  to  an  ad- 
ministrator appointed  at  the  place  of  his  (the 
creditor's)  domicil.  All  debts  follow  the  per- 
son, not  of  the  debtor  in  respect  of  the  right  or 
property,  but  of  the  creditor,  to  whom  due, 
Tharne  v.  Watkins,  2  Ves.,  Sen.,  85. 

The  judgment  of  the  court  below  reverted. 

Clted-106  U.  8.,  2S8 ;  109  U.  S.,  666 ;  3  McCrarjr,  621 ; 
5  Sawy.,  S80. 


THE  PROVIDENCE  RUBBER  CO.  kt  al., 

Apptt., 

e. 

CHARLES     QOODYEAR'S     EXECUTOR 

AND  THE  UNION  INDIA  RUBBER  CO. 


BT  AL. 


(See  S.  C,  9  WaU.,  807-811.) 


Orotsbill,    what   i» — when  proper— tribeUtuted 
termee. 

A  crosa-btll  is  brought  to  obtain  a  discovery  in 
aid  of  a  defense  to  the  oriirInU  suit,  or  to  obtain 
complete  relief  to  all  the  parties  as  to  the  matters 
chanted  in  the  original  bill. 

If  Its  purpose  be  different  from  this.  It  Is  not 
a  cross-bill,  though  it  may  have  a  cooneotlon  with 
the  same  general  subject. 

When  the  bill  was  not  auxiliary  to  the  original 
suit  or  in  continuation  of  it,  the  case  was  not  prop- 
er for  substituted  service. 

[No.  86.] 
Argtud  Jan.  16, 1870.    Decided  Fa.  U,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See,  also,  the  report 
of  the  case  between  these  parties,  of  which 
this  is  a  branch,  as  decided  by  this  court 
(ante,  566). 

Me»*r».  J.  H.  Partoru,  Abraham  Payne, 
C.  Cnahing.  J.  A.  Garfield  and  W.  W. 
Boyee,  for  appellants. 
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Dbc.  TasM, 


1.  As  to  the  motion  to  dismiss  for  want  of 
jurisdiction : 

We  claim  tliat  the  granting  of  this  motion  by 
the  court  below  was  erroneous. 

The  parties,  the  subject-matter,  all  the  essen- 
tials of  jurisdiction  were  before  the  court.  The 
bill  was  filed  after  the  final  hearing  it  is  true, 
and  after  the  exceptions  to  the  master's  report 
had  been  ar^ed,  but  before  the  entry  of  any 
final  decree  m  the  original  suit. 

Process  was  not  served  until  after  the  final 
decree  in  the  originU  suit,  but  the  motion  for 
substituted  service  was  heard  and  granted  in 
part,  Nov.  28,  1866,  the  day  the  court  delivered 
its  opinion  in  the  original  suit. 

Goodyear,  one  of  the  defendants,  voluntarily 
appeared  without  being  served  with  process, 
and  filed  his  demurrer  Feb.  1,  1867,  his  own 
solicitor  also  appearing. 

As  to  the  demurrer: 

It  is  claimed  that  the  cross-bill  contains  mat- 
ters and  allegations  separate  and  distinct  from 
and  independent  of  the  matters  in  litigation  in 
the  original  suit. 

We  were  sued  by  three  different  parties.  The 
master  reported  that  we  were  to  pay  a  large  sum. 
He  refused  to  ascertain  in  the  proportion  due  to 
each.  We  had  a  judgment  against  one  of  the  par- 
ties, the  existence  of  which  was  made  known  to 
the  master.  We  desired  that  the  proportions  due 
to  each  should  be  ascertained,  in  order  that  we 
might  claim  the  benefit  of  that  judgment  in  re- 
ducing the  amount  ascertained  to  be  due  to  one 
of  the  parties.  That  party  appeared  before  the 
master  and  claimed  that  he  was,entitled  to  a  laii^e 
portion,  if  not  the  whole,  of  the  damages,  fie 
appeared  before  the  court  making  the  same 
claim  by  elaborate  petitions.  Now,  we  submit 
that  the  setting  up  of  the  judgment  in  our 
cross-bill,  was  not  only  not  mtroducing  any- 
tiling  foreipi,  distinct  and  independent,  but  it 
was  essential  that  we  should  set  it  up.  It  was 
setting  up  a  perfectly  proper,  legitimate  defense 
in  the  form  of  a  cross-bill.  The  motions  and 
petition  of  Gloodyear  show  his  distinct  interest. 
They  were  part  of  the  proceedings  in  the  orig- 
inal suit,  and  if  he  has  a  claim  Dy  himself  to 
a  large  portion  if  not  the  whole  of  these  dam- 
ages, we  have  a  right  to  set  up  his  diverse 
claim;  our  judgment;  and  the  fact  that  his  pro- 
portion is  to  be  reduced  by  the  amount  of  this 
judgment. 

Meuri.  William  E.  Cnrtl*.  J.  H.  Aek- 
trma/ii  and  E.  W.  Stoag^hton,  for  appel- 
lees: 

1.  A  cross-bill  is  matter  of  defense.  It  can- 
not embrace  new  and  distinct  matter  not  em- 
braced in  the  original  suit;  and  if  it  does  so,  no 
decree  can  be  founded  on  those  matters,  and 
the  cross-bill  is  open  for  a  demurrer  for  this 
cause. 

Story,  Eq.  PI.,  sec.  681;  Oalation  v.  JBrwtn, 
Hopk.,  48;  0<UaUon  v.  Ounningham,  8  Cow., 
861. 

Nothing  can  be  more  entirely  foreign  to  the 
original  suit  than  the  matter  set  up  in  the  cross- 
bill  respecting  the  alleged  judgment  against 
Charles  Goodyear,  deceased,  and  the  account- 
ingand  relief  prayed  for  in  the  cross-bill. 

The  settled  rule  of  courts  of  equitv  in  respect 
to  a  cross-bill  like  the  one  demurred  to  in  this 
case,  is  stated  by  Jiulge  Story,  thus:  "A  cross- 
bill being,  as  has  been  already  said,  a  matter  of 


defense,  is  confined  to  the  matters  in  litigation 
in  the  original  suit  and,  therefore,  if  it  seeks  to 
bring  before  the  court  other  distinct  matten 
and  rights,  it  is  no  lonj^r  entitled  to  be  deemed 
a  cross-bill,  but  is  an  onginal  suit,  without  such 
a  restriction,  new  matters  might  be  introduced 
into  litigation  by  cross-suits  without  end." 
Story,  mi.  PI.,  sec.  631. 

A  cross-bill  is  a  mere  auxiliary  suit  and  a  de- 
pendency of  the  original,  and  it  must  be  con- 
fined to  the  matters  in  question  in  the  bill. 
Cross  V.  Bel  Valle,  1  Wall..  6(68  U.  8.,  XVIL. 
516). 

3.  The  cross-bill  is  filed  for  a  discovery  and 
an  account  when  the  subject  is  matter  of  set- 
off of  a  judgment,  and  where  the  plaintiff  can 
have  as  effectual  and  complete  a  remedy  in  a 
court  of  law  as  in  a  court  of  equity,  and  it  is 
clearly  demurrable. 

3  Dan.  Ch.  Pr.  (ed.  1846),  marg.  p.  28;  Dtn- 
iBiddie  v.  Bculey,  6  Yes.,  136;  Story,  Eq.  PI., 
sec.  483. 

The  proper  way  to  set  off  one  judgment 
against  another,  is  by  motion.  Judgments, 
not  only  in  the  same  court,  but  in  different 
courts,  may  be  set  off  against  each  other  at  law 
and  the  power  of  courts  of  law  in  allowing 
such  set-offs  does  not  depend  upon  statute,  but 
on  the  general  jurisdiction  of  the  court  over  its 
suitors. 

Barker  v.  Braham,  8  W.  Bl.,  869;  3mpion  v. 
Bart,  1  Johns.  Ch.,  94. 

Courts  of  equity  follow  the  law  in  matters  of 
set  off,  unless  there  is  some  equity  attaching  to 
the  transaction  between  the  parties. 

3.  It  appears  that  the  alleged  judgment 
against  defendant's  testator  was  a  proceeding 
by  attachment  of  certain  personal  property 
found  in  the  State  of  Rhode  Island ;  that  there 
was  no  service  of  process  upon  him,  and  tliathe 
never  appeared  or  contested  the  suit. 

It  was  a  mere  proceeding  in  rem,  and  not 
personally  binding  on  the  party  as  a  judgment 
in  personam.  It  affected  the  property  attached 
to  the  extent  thereof,  but  was  in  no  sense  a 
judgment  binding  the  party  beyond  that  prop- 
erty. 

McVicker  v.  Beedp,  31  Me.,  314;  Story,  Confl. 
L.,  sec.  549;  6  Am.  Law  Reg.  (N.  8.),  5,  8; 
D'Arey  v.  Ketchum.  11  How.,  166. 

It  follows  that  abill — like  the  one  in  question, 
seeking  to  convert  a  proceeding  or  judgment  in 
rem  into  a  judgment  in  personam,  or  to  estab- 
lish a  set-off  of  a  judgment  in  rem — cannot  b« 
sustained.  It  would  De  attended  with  great  in- 
justice and  confusion,  and  is  without  prece- 
dent. 

4  Even  if  the  alleged  judgment  against  the 
defendant's  testator  was  a  judgment  tn  pertm- 
am,  the  complainants  jointly  owning  it  cannot 
offset  it  against  this  claim  of  Charles  Qood- 
year's  executor  against  the  Providence  Rubber 
Company,  one  of  their  number. 

It  is  an  elementary  principle,  that  the  debt 
sued  for,  and  the  debt  intended  to  be  set  off, 
must  be  mutual  and  due  in  the  same  right. 

1  Wheat.  Selw.,  sec.  150:  Jackson  v. Bobinsm. 
3  Mas.,  188;  Cobb  v.  Haydook,  4  Day,  472. 

Joint  debts  cannot  be  set  off  against  separate 
debts,  or  separate  debts  against  joint  debts, 
either  at  law  or  in  equity,  as  where  there  is  a  sep- 
arate debt  due  from  a  partner,  and  ajoint  debt 
due  by  a  partnership.    .BbtM  t.  Sheppard,  3 
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Sunm.,  409;  Palmer  v.  Oreen,  6 Conn.,  19;  La- 
due  V.  Earl.  4  Wend.,  588. 

Mr.  Jtutiee  Swajne  delivered  the  opinion 
of  the  court: 

After  the  interlocutoiy  decree  W88|entered  in 
the  case  of  Charles  Goodyear,  executor  of 
Charles  Goodyear,  deceased,  and  others,  against 
The  Providence  Rubber  Company  and  others, 
hi  the  Circuit  Court  of  the  United  States  for 
the  District  of  Rhode  Island,  and  while  the  case 
was  before  the  master  to  whom  it  had  been  re- 
ferred, the  complainants  filed  this  bill.  It  al- 
leges that  they  hold  a  judgment  against  the  es- 
tate of  Charles  Goodyear,  deceased,  in  favor  of 
E.  M.  Chaffee  &  Co.  for  the  sum  of  |48,21S.20, 
■mounting,  with  interest  thereon,  to  (72,216.90, 
ortherealMUt,  which  they  insist  ought,  in  equitv 
and  j^ood  conscience,  to  be  offset  against  such 
portion  of  the  damages  to  be  recovered  in  the 
suit  first  mentioned,  as  mar  be  due  and  paya- 
ble to  Charles  Goodyear,  the  executor.  An  ex- 
hibit is  annexed  to  the  bill  and  made  a  part  of 
it,  by  wUch  it  appears  that  the  judgment  was 
recovered  against  Charles  Goodyear,  deceased, 
in  his  lifetime,  bv  attachment ;  that  process  was 
not  served  upon  him;  that  he  did  not  appear; 
that  he  made  no  defense;  that  the  cause  of  ac- 
tion was  the  alleged  breach  of  a  contract;  and 
that  the  court  assessed  the  damages  for  which 
the  jndgment  was  rendered. 

It  further  appears  by  this  exhibit  that  the  firm 
of  E.  M.  Chaffee  &  Co.  consisted  of  Edwin  M. 
Chaffee,  G^eorge  O.  Bourn  and  William  W. 
Brown.  The  sheriff's  return  upon  the  writ  of 
attachment  is  as  follows: 

"For  want  of  the  body  of  the  within  named 
defendant  lo  be  by  me  found  in  my  precinct,  I 
have  this  day,  at  11  o'clock  A.  M.,  made  serv- 
ice of  this  writ  by  attaching  two  pieces  grass 
cloth,  one  piece  red  fitting,  six  rolls  cotton  bat- 
ting, one  piece  of  perforated  rubber  cloth,  one 
roll  grass  cloth,  one  roll  sheeting  covered  with 
cotton  batting,  two  bundles  wadding,  one  piece 
bagging,  set  forth  to  me  by  the  plaintiffs  as  the 
property  of  the  defendant,  and  have  left  a  true 
and  attested  copy  of  this  writ,  with  m^  doings 
hereon,  with  Messrs.  Bourn  and  Brown, m  whose 
hands  or  possession  I  found  said  goods  and  chat- 
tels, the  defendants  having  no  last  and  usual 
place  of  abode  within  my  precinct  whereat  to 
kaveacopy." 

The  bill  further  sets  forth  that  the  Union  India 
Rabber  Co.  claims  lo  be  a  Corporation  of  the 
State  of  New  York,  having  its  principal  place  of 
business  in  the  City  of  New  York,  and  that  the 
PhenixRubber  Company  claims  to  be  a  Corpora- 
tion of  the  State  of  Connecticut,  having  its  prin- 
cipal place  of  business  also  in  the  City  of  New 
Ywk. 

The  prayer  of  the  bill  is,  that  the  defendants 
set  forth  and  discover  what  share  of  the  dam- 
ages to  be  recovered  in  the  prior  suit  they  re- 
spectively claim :  that  the  judgment  may  be  set 
off  acainat  that  portion  which  shall  belong  to 
Charles  Goodyear,  as  executor  of  Charles  Good- 
year, deceased;  and  for  other  and  proper  relief. 
There  is  a  further  prayer  that  service  of  process 
mMj  be  made  upon  the  Corporation  defendants, 
bjr  ■erring  it  upon  their  solicitor  of  record,  and 
tMk  Mrrioe  may  be  made  upon  Charles  Good- 
IW,  tbeexecutor,  by  some  disinterested  person 
a  tte  Btate  of  Kew  York.  Subetituted  service 
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was  made  upon  the  Corporations  accordingly, 
pursuant  to  an  order  of  the  court.  Charles 
Goodyear  entered  his  appearance,  and  de- 
murred. The  Corporations  appeared  specially, 
and  moved  to  dismiss  the  bill.  The  demurrer 
and  the  motion  were  both  sustained,  and  the 
bill  was  dismissed.  The  complainants  there- 
upon appealed  to  this  court. 

In  ihe  argument  here,  the  counsel  for  the  ap- 
pellants have  endeavored  to  support  the  bill, 
upon  the  ground  that  it  is  a  cross-bill,  having 
for  its  object  to  enforce  an  offset  arising  under 
such  circumstances  as  give  a  court  of  equity 
jurisdiction  of  the  case,  and  authoritv  to  give 
the  relief  for  which  the  bill  spedflcally  prays. 
A  cross-bill  is  brought  to  obtain  a  discovery  in 
aid  of  a  defense  to  the  original  suit,  or  to  ob- 
tain complete  relief  to  all  the  parties  as  to  the 
matters  charged  in  the  original  bill.  It  should 
not  introduce  any  distinct  matter.  It  is  auxiliary 
to  the  original  suit,  and  a  graft  and  dependency 
upon  it.  If  its  purpose  be  different  from  this, 
it  is  not  a  croes-bill,  though  it  may  have  a  con- 
nection with  the  same  general  subject.  Mit- 
ford,  PI.,  80,  81;  Aprts  v.  Carver,  17  How., 
691  [68  U.  8.,  XV.,  1791;  Grot*  v.  Del  VaUe,  I 
Wall.,  6  [«8  U.  8.,  XVlt,  616].  Here  the  origi- 
nal suit  was  for  the  infringement  of  a  patent. 
The  defenses  were  invalidity  of  the  patent  and 
a  license.  Neither  the  case  made  by  the  bill 
nor  the  defenses  set  up  in  the  answer  had  the 
slightest  relation  to  the  judgment  in  question. 
It  is  entirely  foreign  to  the  grounds  of  the  con- 
troversy. Its  only  connection  with  the  parties 
was  that  it  belonged  to  the  defendants,  and  was 
against  the  testator  of  one  of  the  complainants. 
Any  discovenr  in  relation  to  it  could  not  give 
or  help  any  defense  to  the  original  suit.  It  was 
simply  a  fact  affecting  personally  a  portion  of 
the  parties,  but  no  more  affecting  the  litigation 
than  would  any  other  controversy  between  them 
as  to  lands,  stocks,  or  other  property.  We,  there- 
fore, hold  the  bill  to  be  an  original  and  not  a 
cross-bill. 

Can  it  be  sustained  as  such?  When  it  was 
filed,  no  decree  had  passed  in  the  original  suit 
for  the  payment  of  damages.  Non  constat  that 
such  a  decree  would  ever  be  made.  It  was  pos- 
sible that  the  court  might  annul  the  interlocu- 
tory order,  decree  for  the  defendants,  and  dis- 
miss the  bill.  The  bill  before  us  was,  therefore, 
prematurely  filed.  The  judgment  which  it  seeks 
to  enforce  was  recovered  in  a  proceeding  by  at- 
tachment. It  did  not  affect  the  defendant  per- 
sonally, and  bound  no  property  but  that  upon 
which  the  grasp  of  the  court  was  fixed  bv  the 
service  of  the  writ  of  attachment.  Beyond  that 
it  was  ineffectual  for  any  purpoee.  An  exe- 
cution could  not  be  issued  upon  it  to  reach 
otiier  property,  audit  would  not  be  prima  facie 
evidence  agamst  the  defendant  in  another  suit 
upon  the  same  cause  of  action.  To  enforce  the 
contract  against  the  testator  while  living,  or  his 
executor  after  hiN  decease,  it  was  necessary  to 
sue,  procure  personal  service,  and  make  the 
same  proofs  as  if  the  judgment  in  attachment 
had  not  been  rendered.  Such  a  judgment  has 
no  more  efficacy  and  can  no  more  be  enforced 
in  equity  than  at  law.  The  demurrer  of  the  ex- 
ecutor was  well  taken  and  properly  sustained. 
D'Arey  v.  Kttchum,  11  How..  Itfe;  MeVieker 
V.  Beedy,  81  Maine,  814;  Story,  Conflict  of 
Laws,  sec.  814. 
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The  motion  to  dUmue  was  mode  by  the  for- 
eign Corporations.  The  bill,  being  in  nowiae 
auziliuy  to  the  original  suit  nor  in  continu- 
ation of  that  proceeding,  the  case  was  not  one 
proper  for  substituted  service.  Ounny.  Clarke, 
a  Pet,  1.  They  were  not  bound  to  appear. 
They  entered  their  appearance  special!^,  and 
appeared  only  to  object  to  the  jurisdiction  of 
the  court. 

The  learned  judge  who  heard  the  case  below 
was  correct  in  ordering  the  bill  to  be  dismissed. 

The  tleeret  of  tlie  Circuit  Cvurt  it  affirmed. 


JOHN  E.  NEA.LE,  Appt-, 

». 

BENJAMIN    I.   NEALE  amd   MARY.  H. 

NEALE,  uis  WiFS. 

(See  8.  C,  9  Wall.,  1-13.) 

Amendments  to  pleadings,  wlien  allowed  an  hear- 
ing— parol  giftqfland—vihen  valid — uhen  en- 
fwreed  in  equity — degree  of  proof. 

A  oourt  of  equity  bas  power  to  gnint  amend- 
ments of  the  pleadlors  after  the  cause  has  been 
heard  and  before  the  decree  Is  pasaed. 

Equity  protects  a  parol  gift  of  land,  if  acoompa- 
nlea  by  possession,  and  if  the  donee  bas  made  val- 
uable improvements  on  the  property. 

This  is  particularly  true  where  toe  donor  stJpu- 
latee  that  tbe  ex penditure shall  be  made,  and  makes 
it  a  oonsidemtion  or  condition  of  tbe  Klf  t. 

A  parol  agreement—to  give  an  intended  daughter- 
in-law  a  lot  of  land  as  a  homo  for  the  family.  If, 
with  her  means,  a  suitable  dwelling-house  was 
erected  on  It,  wbioh  has  tioen  done — will  be  en- 
forced in  equity  by  a  decree  of  8peci0c  perform- 
ance. 

That  a  case  of  this  kind  be  made  out  with  reason- 
able certainty,  is  all  that  is  required. 

[No.  S3.J 
Argued  Jan.  tS.  1870.      Decided  Feb.  SI.  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Tbe  bill  in  this  case  wasflled  in  the  court  be- 
low, by  the  appellees,  to  enforce  a  certain  al- 
leg(Ki  contract  for  the  transfer  of  a  certain  lot 
of  Iwid.  The  contract  was  void  as  not  being  in 
writing,  but  the  bill  prayed  for  its  Liiforce- 
ment  upon  the  ground  of  performance  by  the 
complainants.  Ijie  original  bill  alleged,  among 
other  things,  that  the  respondent  promised  to 
give  said  lot  to  one  or  the  other  of  the  com- 
plainants in  consideration  of  their  marriage, 
and  also  alleged  that  the  complainants  did  In- 
termarry, '"partly  in  consideration  of  said 
Sromise."  The  bill,  as  subsequently  amended 
y  leave  of  the  court,  varied  from  the  original 
form  chiefly  in  alleging  tbe  promise  to  nave 
been  to  give  said  lot  tu  the  complainant,  Mary 
H.  Neafe,  and  in  omitting  the  clause  which 
stated  tbe  marriage  to  have  been  mode  "  partly 
in  consideration  of  such  promise."  The  court 
below  having  entered  a  decree  in  favor  of  the 
complainants,  the  respondent  took  an  appeal  to 
this  court. 

A  further  statement  of  tbe  case  appears  in  the 
opinion  of  the  court. 

Me*trt.  W.  O.  Davidge  and  P.  Phll- 
llpa,  for  appellant: 

To  take  a  case  out  of  the  Statute  of  Frauds 
upon  the  ground  of  part  performance,  it  is  not 
only  indispensable  that  the  acts  done  should  be 
referable  exclusively  to  the  parol  contract,  but 
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the  contract  must  also  establish,  by  competent 
proofs,  to  be  clear,  definite  and  uneqoivoeal  in 
all  its  terms.  If  the  terms  are  uncertain  or  tin- 
biguous,  nr  not  made  out  by  satisfactory  proob, 
a  specific  performance  cannot  be  decreed. 

King  t.  Thompmm,  9  Pet.,  904;  Colm%  v. 
Thompnon,  3  Wheat.  38«:  3  Story,  Eg.  Jar., 
sec.  764 ;  PhiOipt  v.  Thompion,  1  J(din&  Ch. ,  131 . 
Parkhurtt  v.  Van  Ccrrtlandt,  1  Johns.  Oh.,  873. 

Now,  what  are  the  terms  of  the  contract,  m 
averred  in  the  original  bill?  Thev  aretojiiTe 
and  convey,  in  consideration  of  the  marriage 
of  complainants,  to  bothof  them,  or  one  or  lae 
other  of  them,  one  or  part  of  one  of  the  lob 
whereof  defendant  was  seised,  to  the  end  that 
with  money  then  belonging  or  expected  to  be- 
long to  tbe  oratriz,  the^  might  erect tbenooi 
dwelling-house  for  their  habitation  and  hone. 

How  can  such  a  contract  be  specifically  pa- 
formed? 

King  v.  Thompton  (tupra.) 

A  bill  cannot  "Be  amended  after  poNiet- 
tion,  in  any  other  respect  than  by  making  ptr- 
ties;  and  no  new  change  can  be  introduced  lur 
material  fact  put  in  issue  which  was  not  so  b^ 
fore;  but  a  supplemental  bill  most  be  pfcfer- 
red  " 

IDan.  PI.  &Pr.,478. 

It  is  a  settled  rule  of  practice  that  a  biU,  de- 
fective in  its  charges,  cannot  be  amended  after 
publication  and  cause  set  down,  and  espedsUr 
after  hearing,  by  adding  new  charges.  Sitcb 
defects  can  only  be  supplied  by  supplemental 
bill. 

Chancellor  Kent,  Shepherd  v.  Merri,  S 
Johns.  Ch..  423. 

See,  also.  Story  Eq.  PL.  886;  Bown  y.IStf. 
6  Paige,  46;  WObur  y.  OfUier,  1  Clark,  Ch., 
816. 

The  order,  it  will  be  observed,  did  not  give 
leave  to  withdraw  tbe  replication. 

3  Dan.,  970;  VermOlyea  y.  OdM.  4  Paige. 
123. 

But  further,  the  amended  bill  makei  a  new 
case.  The  original  bill  averred  a  contract  in 
consideration  of  marriajge,  toconTey  to  both  tbe 
complainants,  or  to  one  or  the  other.  The 
amended  bill  expressly  abandons  any  consid- 
eration or  any  contract'  whether  for  a  valuable 
or  meritorious  consideration,  and  proceeds  en- 
tirely upon  an  alleged  parol  gift,  foUowed  by 
possession  and  improvement. 

8hidd»  V.  Barrow.  17  How.,  180  (68  0.  &., 
XV., 158);  1  Dan.  Ch.,  PI.  &Pr.,  64,  a.  8. 

The  true  rule  on  this  subject  is  laid  down  tiy 
the  Viee- Chancellor  in  Ferpfanofc  v.  Mtrc  1»»- 
Co..\  Edw.  Ch.,46. 

Under  the  privilege  of  amending,  a  party  it 
not  to  be  permitted  to  make  a  new  bill.  Amuid- 
ments  can  only  be  allowed  when  the  bill  i> 
found  defective  in  proper  parties,  in  its  prayer 
for  relief,  or  in  the  omission  or  mistake  of  eaaw 
fact  or  circumstance  connected  with  tbe  wb- 
stance  of  the  case,  but  not  forming  tbe  sub- 
stance itself,  or  for  putting  in  issue  new  matter 
to  meet  new  allegations  in  the  answer. 

See,  also,  the  authorities  there  referred  to, 
and  Stoiy,  Eq.  PI.,  884;  see  Manor  v.  Dri.  I 
Sim.  &S..  118. 

Meurt.  a.  C.  Kenaedjr  and  W.  B.W^b, 
for  appellees: 

It  was  argued  by  the  appellant's  counsel  in 
tbe  ooitrt  below,  and  again  here,  that~- 
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"After  publication  has  pasaed,  and  the  ease 
has  been  set  down  for  hearing,  the  biU  can  be 
amended  in  no  other  respect  than  by  making 
new  parties." 

Such,  it  is  respectfully  submitted,  is  not  the 
mle,  so  far  as  the  power  of  a  court  of  equity 
to  grant  leave  to  amend  in  a  case  where  justice 
requires  amendment,  is  concerned. 

AlUiough  courts  of  equity  have  prescribed 
fonns  of  proceeding,  the  latter  are  flexible  and 
may  be  suited  to  the  different  posture  of  cases. 

1  Story.  Eq.  Jur.,  sec.  28;  Mitf.Ch.  PI.,  826, 
8S1;  Story,  Eq.  PI.,  sec.  905;  Dan.  Ch.  Pr.  & 
PI..  468. 

If  a  plaintiff  takes  advantage  of  an  order  to 
amend,  so  as  entirely  to  change  his  case  and  to 
make  the  bill  a  perfectly  new  one.  he  will  be 
ordered,  upon  motion,  to  place  the  defendant  in 
the  same  position  with  regard  to  costs  that  he 
would  have  been  in  bad  the  plaintiff,  instead  of 
amending,  dismissed  his  ori^al  bill  with  costs, 
and  filed  a  new  one. 

Dan.  Ch.  Pr.  &  Pi.,  483. 

In  Smith  v.  Babeoek,  8  Sumn. ,  588,  the  court, 
among  other  things,  said:  "The  whole  matter 
(the  matter  of  amendments)  rests  in  the  sound 
discretion  of  the  court." 

Dan.  Ch.  PI.  &  Pr..  481. 

The  parties,  the  subject-mAttcr,  the  scope, 
object  and  prayers  of  the  one  bill,  are  essen- 
tially the  same  as  those  of  the  other. 

It  was  argued  in  the  court  below  by  the  ap- 
pellant's counsel,  that  the  amended  bill  does 
not  aver  any  contract  nor  any  consideration  to 
support  a  contract. 

-  A  contract,  it  is  submitted,  is  "  an  agree- 
ment upon  sufficient  consideration  to  do  or  not 
to  do  a  particular  thing." 

2  BI.  Com.,  442. 

And  acootding  to  this  definition,  three  things 
must  concur  to  constitute  a  contract :  First,  there 
tiiere  must  be  an  agreement  (t.  «.,  a  mutual 
bai^iain  or  convention,  between  two  or  more 
persons  competent  to  contract);  second,  a  suffi- 
cient consideration;  and  thitd,  a  thing  to  bo 
done  or  omitted. 

"Expenditure  for  valuable  improvements, 
induced  by  parol  contract  and  in  execution  of 
it,  is  r^arded  in  equity  as  a  valuable  consider- 
aUon  for  the  purposes  of  a  specific  execution  of 
such  contract." 

Am.  Jfote  to  Lester  v.  Fbxeraft,  1  Lead.  Cas., 
in  Eq.  669;  King  v.  Thompson,  9  Pet.,  219. 

In  almost  every  State  of  this  Union,  the  rule 
is  well  settled  that,  in  equity,  j>art  performance 
takes  a  parol  i^reementout  ol  the  operation  of 
the  Statute  of  Frauds. 

Am.  Sote  to  Ltiter  v.  Poxerofl  (tupra). 

Admission  into  possession  having  unequivo- 
cal reference  to  the  contract,  has  always  been 
considered  an  act  of  part  performance. 

Am.  Note  to  Letter  v.  Foxeroft,  1  Lead.  Cas., 
in  Eq.,  567. 

It  is  enough  that  the  court  can  ascertain  the 
terms  of  the  promise  with  reasonable  certainty 
from  the  whole  evidence. 

Am.  NoU  to  Lester  v.  Foxeroft  (supra);  Park- 
hurst  V.  Van  GorOandt,  14  Johns.,  81.        , 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  appellees  commenced  a  suit  in  equity  in 
the  court  below,  to  enforce  against  the  ap- 
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pellants  a  parol  contract  concerning  real 
estate,  on  the  grounds  that,  bv  act  of  put  per- 
formance, it  was  taken  out  of  the  operation  of 
the  Statute  of  Frauds.  After  the  cause  had 
been  heard,  the  court  of  its  own  motion  gave 
the  complainants  leave  to  amend  their  biU  on 
the  pavment  of  cost.  The  reason  for  this  ac- 
tion of  the  court  is  not  given,  and  we  are  left 
to  infer  what  it  was  from  the  subsequent  pro- 
ceedings in  the  case.  It  appears  that  all  the 
pleadings  were  amended  and  the  cause  heard  a 
second  time,  on  substantially  the  same  evidence 
on  which  it  was  first  beanl,  when  the  court 
rendered  a  decree  in  favor  of  the  complainants. 
It  would,  therefore,  seem  clear  that  the  court  of 
the  original  hearing  was  satisfied  the  evidence 
made  out  a  case  for  relief,  but  different  from 
the  case  stated  in  the  bill,  and,  as  the  pleadings 
must  correspond  with  the  evidence,  it  was 
necessary  either  to  dismiss  the  bill  without 
prejudice,  or  to  give  the  leave  to  amend.  The 
court  adopted  the  latter  alternative,  doubtless 
with  a  view  to  save  expense  to  the  parties,  and 
because  such  a  course  could  not.  by  any  possi- 
bility, work  any  harm  to  the  defendant. 

It  is  insisted  that  this  proceeding  was  erro- 
neous; that  after  a  cause  has  been  heard,  the 
power  of  allowing  amendments  ceases,  or  if  it 
exists  at  all,  it  cannot  go  so  far  as  to  authorize 
a  plaintiff  to  chan^  the  framework  of  his  bill, 
and  make  an  entirely  new  case,  although  on 
the  same  subject-matter,  as,  it  is  contended, 
was  done  in  this  instance  under  the  leave  to' 
amend. 

This  doctrine  would  deny  to  a  court  of  equity 
the  power  to  grant  amendments  after  the  cause 
was  heard  and  before  decree  was  passed,  no 
matter  how  manifest  it  was  that  the  purposes 
of  substantial  justice  required  it,  and  would, 
if  sanctioned,  frequently  embarrass  the  court 
in  its  efforts  to  adjust  the  proper  mode  and 
measure  of  relief.  To  accomplish  the  object 
for  which  a  court  of  equity  was  created,  it  has 
the  power  to  adapt  its  proceedings  to  the  exi- 
gency of  each  pajrtlcular  case,  but  this  power 
would  verr  of  ten  be  ineffectual  for  the  purpose, 
unless  it  auo  possessed  the  additional  power, 
after  a  cause  was  heard  and  a  case  for  relief 
made  out,  but  not  the  case  disclosed  by  the  bill, 
to  allow  an  alteration  of  the  pleadings  on  terms, 
that  the  party  not  in  fault  would  have  no 
reasonable  ground  to  object  to.  That  the  court 
has  this  power  and  can,  upon  hearing  the  cause, 
if  unable  to  do  complete  justice  by  reason  of 
defective  pleadings,  permit  amendments,  both 
of  bills  and  answers,  is  sustained  by  tlie  au- 
thorities. Mitf.  Ch.  PI.,  pp.  326,  331;  Story. 
Eq.  PI.,  sees.  904  and  905;  Dan.  Ch.  Pr.  &  PI., 
pp.  468,  466;  Smith  v.  Babeoek,  8  Sumn.,  088; 
MeArteey.  Eiigart,  13  lU..  242. 

Necessarily,  in  a  federal  tribunal  the  matter 
of  amendment  at  this  stage  of  the  progress  of 
a  cause  rests  in  the  sound  discretion  of  the 
court.  At  an  earlier  stage,  this  discretion  is 
controlled  by  the  rules  of  equity  practice 
adopted  by  this  court,  but  not  so  upon  the 
bearing,  for  there  is  no  rule  on  the  subject  of 
amendments  applicable  to  a  cause  which  has 
advanced  to  this  point.  As,  therefore,  the 
leave  to  amend  in  this  instance  was  within  the 
discretion  of  the  court,  we  will  proceed  to  dis- 
pose of  the  case  on  its  merits. 

It  is  unnecessary,  in  the  view  we  have  taken 
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of  the  power  of  the  court  over  amendments  at 
the  hearing,  to  discuss  the  question  whether 
the  amendra  bill  is  materially  different  from 
the  original  bill.  It  is  enough  to  know,  if  dif- 
ferent, that  the  subject  matter  of  both  bills  is 
the  same,  and  that  the  contract,  consideration, 
promise,  and  acts  of  part  performance,  stated 
in  the  amended  bill,  are  stated  with  sufficient 
precision  and,  if  supported  by  proof,  entitle 
the  complainants  to  the  relief  which  they  seek 
at  the  hands  of  a  court  of  equity.  The  Statute 
of  Frauds  requires  a  contract  concerning  real 
estate  to  be  In  writing,  but  courts  of  equity, 
wheUier  wisely  or  not  it  is  too  late  now  to  in- 
quire, have  stepped  in  and  relaxed  the  rigidity 
of  this  rule,  ana  bold  that  a  part  performance 
removes  the  bar  of  the  Statute,  on  the  ground 
that  it  is  a  fraud  for  the  vendor  to  insist  on  the 
absence  of  a  written  instrument,  when  he  had 
permitted  the  contract  to  be  partly  executed. 
And  equity  protects  a  parol  gift  of  land,  equally 
with  a  parol  agreement  to  sell  it,  if  accompanied 
by  possession,  and  the  donee,  induced  by  the 
promise  to  give  it,  has  made  valuable  improve- 
ments on  the  property.  And  this  is  particularly 
true,  where  the  donor  stipulates  tnat  the  ex- 
penditure shall  be  made,  and  by  doing  this 
makes  it  the  consideration  or  condition  of  the 
nf t.  Amer.  J{oU  to  Lester  t.  Foxeroft,  1  Lead. 
Cas.,  in£q.,  625. 

Was  this  gift  in  question  made  to  Mary  H. 
Neale  and  her  children,  and  has  the  condition 
on  which  it  was  given  been  performed  ho  as  to 
make  it  inequitable  for  the  donor  to  escape  from, 
his  eneagcmen  t  ?  We  do  not  propose  to  discuss 
the  evidence  at  length,  in  order  to  vindicate  the 
conclusion  we  have  reached  in  regard  to  it.  It 
is  in  manjr  respects  conflicting  and  contradict- 
ory, and  it  is  to  be  regretted  that  the  contest 
over  this  property,  like  all  contests  between 
near  relations,  has  elements  of  bitterness  in  it. 
It  is  enough  to  say,  for  the  purposes  of  this 
suit,  that  on  the  whole  evidence  it  is  reasonably 
certain  that  John  E.  Neale  agreed  to  give  to 
Mary  Hamilton,  who  was  about  to  marry  his 
son,  in  furtherance  of  the  marriage,  the  lot  in 
controversy,  for  the  benefit  of  herself  and  chil- 
dren, and  for  a  home  for  the  family,  if,  with 
her  means,  a  saitabie  dwelling-house  was  erected 
on  it,  and  that  this  has  been  done.  On  no  other 
theory  of  this  case  are  tJie  undisputed  facts 
reconcilable  with  the  conduct  of  the  parties. 
There  is  no  dispute  that  the  husband,  before 
and  after  marriage,  was  of  dissipated  habits; 
that  the  father  knew  it,  and  had  but  little  con- 
fidence in  his  ability  to  manage  money  with 
judgment,  and  was  desirous  th&  the  property 
of  the  wife  should  not  be  embarkea  in  the 
husband's  business.  What  so  natural  as  that 
a  father,  having  a  son  of  this  character  about 
to  marry  a  lady  of  property,  should  wish  to 
have  her  property  secured  against  the  conse- 
quences of  her  husband's  improvidence  and 
disupation?  This  could  not  be  done,  as  he  had 
a  lot  to  give  on  the  occurrence  of  the  marriage, 
by  agreeing  to  give  it  to  the  son  if  be  improved 
it  with  his  wife  s  means,  because  he  might  sell 
it  and  waste  the  money,  or  become  involved  in 
debt  and  lose  it  in  that  way.  Indeed,  we  are 
assured  from  the  father's  own  estimate  of  his 
son's  character,  he  feared  the  happening  of  one 
or  the  other  of  these  events  in  case  he  donated 
the  lot  to  the  son,  and,  to  avoid  placing  his  own 
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gift  and  the  wife's  inheritance  in  equal  peril, 
he  did  what  any  other  parent  under  like  cir- 
cumstances would  have  done,  gave  tlte  lot  to 
the  wife,  so  that,  if  improved  by  her,  it  would 
be  safe  at  all  times  from  the  effects  of  the  hus- 
band's foUv,  and  be  a  secure  home  for  the 
family.  It  is  true,  the  declarations  of  the  father 
on  the  subject  are.  literally  taken,  contradict- 
ory, but  we  place  but  little  reliance  as  evidoice 
on  his  statements  made  to  some  witnesses,  that 
the  gift  was  to  the  son,  because  they  are  in 
conflict  with  statements  frequently  made  at 
different  times  to  other  persons,  that  the  gift 
was  to  the  wife,  and  are  inconsistent  with  his 
conduct  and  motives  fairly  deducible  from  the 
other  evidence  in  the  case.  Besides,  in  one 
sense,  it  is  true  the  gift  was  to  the  son,  as  it 
was  for  his  benefit,  and  would  not  have  been 
made  if  he  had  remained  single;  and  in  this 
sense  the  father  doubtless  meant  his  declarations 
on  the  subject  to  be  received. 

As,  therefore,  the  gift  was  to  the  wife,  and 
in  fee  simple,  for  a  less  estate  would  not  secure 
the  object  the  father  had  in  view,  it  remains  to 
be  seen  what  was  done  with  the  property  after 
the  intermarriage  of  the  parties.  And  here  the 
character  of  the  evidence,  and  its  effect  on  the 
issue  we  are  considering,  cannot  be  misappre- 
hended. It  appears  that  shortly  after  the  mar- 
riage the  house  was  built  with  money  belong- 
ing to  the  wife,  and  with  the  knowledge  of  the 
appellant,  who  lived  on  an  adjoining  lot  and 
acted,  according  to  one  witness,  as  general  su- 
pervisor in  the  matter.  It  further  appears  that 
on  the  completion  of  the  house  the  newly  mar- 
ried couple  lived  in  it,  for  a  season,  and  after- 
wards rented  it,  and  that  during  their  absence 
on  a  casual  visit  to  Maryland  in  1861,  it  having 
become  temporarily  vacant  by  the  withdrawal 
of  the  tenant,  the  appellant,  without  their 
knowledge  and  consent,  moved  into  it  and  still 
retains  possession  of  it.  It  is  impossible,  in 
view  of  these  facts,  which  prove  that  the  con- 
dition of  the  gift  had  been  performed,  to  escape 
the  conclusion  that  the  father  at  the  outset  was 
satisfied  with  the  arrangement,  and  that  his 
subsequent  conduct,  tending  to  show  that  he 
had  disavowed  it,  was  an  afterthought. 

It  is  insisted  that  a  part  of  the  monev  used 
in  building  the  house  was  advanced  by  the 
father,  who,  in  conjunction  with  the  son,  bor- 
rowed it  from  Mrs.  Sears,  and  that,  therefore, 
the  consideration,  pro  tanio,  for  the  gift  has 
failed.  It  is  clear  that  the  husband  received 
from  the  wife's  guardian  more  money  than  was 
required  to  build  the  house,  and  had  agreed 
with  her  to  devote  enough  of  it  to  this  purpose, 
but  instead  of  doing  this,  unfortunately,  he 
employed  a  portion  of  it  in  his  store,  which 
rendered  necessary  the  Sears  loan.  This  loan, 
secured  by  the  father  on  the  property  in  con- 
troversy, stood  on  the  books  of  the  son  as  a 
confidential  debt  due  his  wife,  and  when  he 
failed  and  assigned  his  property,  he  recognized 
it  as  such  and  preferred  it  over  all  other  debts. 
There  was  certainly  nothing  wrong  in  this  pro- 
vision, which  relieved  the  property  of  the  wife 
of  ^  incumbrance  created  because  the  hus- 
band had  misappropriated  her  money,  and,  as 
the  father  accepted  the  trust  under  the  assign- 
ment, with  this  debt  thus  preferred,  and  at  the 
same  time  received  sufficient  property  to  pay 
it,  it  is  liard  to  see  wherein  he  lias  cause  of 
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complaint  in  thia  matter,  or  how  be  can  truth- 
fully say  he  paid  any  part  of  the  money  that 
went  into  the  house.  In  any  proper  sense  the 
house  was  built  with  the  wife's  money,  and 
equity  will  give  her  the  benefit  of  it  in  this 
controversy  with  the  father. 

As  before  remarked,  the  case  as  stated  is 
made  out  with  reasonable  certainty,  which  is 
all  that  is  required.  NoU  to  Lesltir  v.  Foxcroft, 
Mtpra;  Mondy  v.  JoOiff,  6  Mylne  &  C,  p.  177. 
Any  other  degree  of  certainty  in  a  case  of  this 
character  is  unattainable. 

Damages  will  not  compensate  for  the  breach 
of  this  contract,  nor  answer  the  intention  of 
the  parties  to  it,  and  a  specific  performance  is 
therefore  eesential  to  the  complete  ends  of 
Justice. 

The  dteret  of  the  eourihdow  ii  affirmed. 

Clted-10'Blatchf..4M;  22  Am.  Rep.,  02  (44  Hd.. 
(17);  33  Am.  Rep.,  S70  (30  Gratt.,  Wb). 


UNITED  STATES,  Plff., 

V. 

HENRY  C.  DE  WITT. 

(See  8.  C,  8  Wall.,  41-tf .) 

JP9»»r  of  Congrett  over  trade  in  State— A^  as  to 

lale  ofpOroleittm. 

Concrreas  bas  no  power,  under  the  (constitution, 
to  prohibit  trade  within  the  limits  of  a  State. 

llie  2Mh  section  of  the  Act  of  March  2, 1867,  In  re- 
yard  to  the  sale  of  petroleum  all,  is  not  a  constitu- 
tional law,  except  bo  far  as  It  operates  within  the 
United  States,  but  without  the  limits  of  any  State. 

[No.  88.] 
Argued  Me.  iS,  1869.      Beaded  Feb.  tl,  1870. 

ONacertifi(»teof  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Michigan. 

This  case  arose  upon  an  indictment  found  in 
the  court  below  against  the  defendant,  for  sell- 
ing illuminating  oil,  inflammable  at  leas  temper- 
ature and  fire  test  than  110  degrees  F^irenheit. 

The  case  is  fully  stated  in  the  opinion  of  the 
ooort. 

Me$»n.  E.  S.  Hoar,  Atty  Oen.,  and  W.  A. 
Field.  Aa»t.  Atty  Oen.,  for  the  plaintiff: 

I.  The  validity  of  the  Statute  is  to  be  pre- 
sumed, until  a  violation  of  the  ConstltuUon  is 
shown  beyond  reasonable  doubt. 

Ogden  v.  Saunders,  12  Wheat.,  240;  ShoOen- 
berger  v.  Brinton,  52  Pa.,  57;  Met.  Bk.  v.  Van 
Dyek,  27  N.  Y.,  460. 

II.  Congress  may  establish  police  regulations, 
as  well  as  the  Legislatures  of  the  States,  (»nfln- 
ing  ita  operations,  however,  to  subjects  over 
which  it  has  control  under  the  Constitution. 

Cooley,  Const.  Lim.,  586. 

Instances  of  the  exercise  of  this  power  over 
certain  instruments  or  agencies  of  commerce, 
for  the  protection  of  life  or  property,  arefounci 
in  the  Acts  of  Mar.  3,  1843.  5  Stat,  at  L.,  626; 
Aug.  30,  1852,  10  Stat,  at  L.,  61;  May  5, 1864, 
IS  Stet.  at  L.,  68;  July  25,  1866, 14  Stat,  at  L., 
228. 

Although  the  main  purpose  of  the  enactment 
in  question  may  be  the  protection  of  consumers 
against  danger,  one  substantial  reason  for  it 
may  be  the  regulation  of  commerce  between  the 
States  and  with  foreign  countries;  the  protec- 
tion of  transportation  companies  and  the  pro- 
tection of  the  United  States  revenue  officers  in 
the  examination,  gauging,  etc.,  made  necessary 
See  9  Wau^ 


for  the  convenient  assessment  and  collection  of 
excise  taxes.  It  may  well  be  contended,  that 
in  the  absence  of  any  regulation  by  a  State,  the 
regulations  of  this  section  of  the  Act  of  Con- 
gress are  fairly  incidental  to  the  exercise  of  the 
power  to  regulate  commerce  or  of  the  taxing 
power,  and  as  such  constitutional. 

The  provisions  of  the  internal  revenue  laws 
imposing  excise  taxes  on  mineral  oil,  in  force 
at  the  date  of  the  alleged  offense,  are  found  in 
sec.  9,  ch.  184,  Act  1866,  14  Stat,  at  L.,  128, 
being  the  amendment  to  section  94  of  the  Act, 
June  80, 1864. 

Messrs.  John  O.  White.  Henry  8.  Sherman 
and  John  A.  WiUs,  for  defendant: 

The  right  to  enact  laws  of  this  description 
must  be  expressly  given  in  the  Constitution,  or 
must  be  necessary  for  the  convenient  exercise 
of  the  powers  expressly  f^ven.  This  right  is 
not  directly  expressed.  The  only  provbions 
from  which  it  can  possibly  be  implied  are:  1, 
The  power  of  Congress  to  provide  for  the  gen- 
eral welfare.  3.  The  tax  power.  8.  The 
power  to  regulate  commerce. 

The  first  power  may  be  briefly  dismissed.  It 
seems  unnecessary  to  add  anything  to  Judge 
Story's  demonstration,  that  the  clause  to  pro- 
vide for  the  general  welfare  contains  no  grant 
power,  and  is  only  a  part  of  the  power  oi  tax- 
ation. 

Marshall,  that  fountain  of  constitutional  wis- 
dom, considered  it  part  of  the  taxing  power. 

Gibbons  v.  Ogden,  9  Wheat. ,  199. 

The  manifest  object  of  this  law  was  to  se- 
cure the  safety  of  the  citizen,  not  the  increase 
of  the  revenue  of  the  State.  It  is,  therefore,  a 
police  measui«  and,  therefore,  within  the  re- 
served powers  of  the  several  States.  Congress, 
as  to  whose  intentions  we  now  dispute,  has  dis- 
tinctly declared  the  purpose  of  this  law  to  be 
safety,  not  revenue,  by  repealing  all  that  part 
of  the  Statute  which  imposed  a  tax,  while  leav- 
ing still  in  force  the  penal  section  now  in  ques- 
tion. 

15  U.  8.  Stat,  at  L.,  sec.  109,  p.  167. 

The  States  alone  possess  these  police  powers, 
because  their  exercise  by  either  the  States  or 
the  Federal  Government  must  be  repugnant 
and  incompatible  with  the  possession  of  such 
powers  by  the  other. 

lAeense  cases,  5  How.,  681,  /Vr  Orier,  7., and 
cases  cited. 

The  police  power  of  a  State  extends  to  all 
matters  relating  to  the  health,  safety  or  morals 
of  its  citizens,  and  to  everything  referring  to 
its  domestic  economy  and  of  the  relations  of 
the  people  to  each  other  and  the  States. 

Federalist,  No.  45,  218;  Passenger  cases,  7 
How.,  528,  550;  4  Bl.  Com.,  162;  Groves  v. 
Slaughter,  15  Pet.,  512;  Lieense  cases,  5  How., 
589,  631;  6  Qreenl.,  412;  4  Blackf.,  107; 
Holmes  v.  .Tennison,  14  Pet.,  688;  Gibbons  ▼. 
Ogden,  9  Wheat.,  208;  K  T.  v.  Jffln,  11  Pet., 
133;  Brown  v.  Md.,  12  Wheat.,  441;  4  Sandf., 
492;  20  Barb.,  567;  6  How.,  628;  7  How. .414: 
7  How.,  417;  1  Black,  603  (66  U.  8.,  XVU.. 
191). 

This  Act  prohibits  a  state  tax  on  these  ar- 
ticles. 

If  not  a  police  Act,  it  is  a  regulation  of  com- 
merce. By  art.  1,  sec.  8,  of  the  U.  8.  Const., 
Congress  cannot  regulate  the  internal  commerce 
of  a  State. 
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Passenger  cases.  7  IIow.,  400,  per  McLean; 
Lietnse  cases,  5  How.,  6^;  Lteerue  cases,  6 
How.,  620,  per  Woodbury. 

Mr.  Chitf  Justice  Clutae  delivered  the  opin 
ion  of  the  court: 

This  case  comes  here  upon  a  certiflcate  of 
division  of  opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  East- 
era  District  of  Michigan. 

The  record  shows  an  indictment  against  the 
defendant  under  the  39th  section  of  we  Inter- 
nal Revenue  Act  of  March  3,  1867  (14  Stat,  at 
L.,  484),  which  makes  it  a  misdemeanor,  punish- 
able by  fine  and  imprisonment,  to  mix  for  sale 
naptlut  and  illuminating  oils,  or  to  sell  or 
offer  such  mixture  for  sale,  or  to  sell  or 
offer  for  sale  oil  made  of  petroleum  for  illumi- 
nating purpote8,inflammable  at  less  temperature 
than  110  degrees  Fahrenheit.  The  offense 
charged  was  offering  for  sale  oil  made  of  petro- 
leum of  the  description  specified  in  the  statute, 
at  Detroit,  Michigan.  To  this  indictment  there 
was  a  demurrer;  and  thereupon  arose  the  two 
questions  on  which  the  judges  were  opposed  in 
opinion,  namely: 

(1)  Whether  the  facts  charged  in  the  indict- 
ment constitute  any  offense  under  any  valid 
and  constitutional  law  of  the  United  States. 

(2)  Whether  the  aforesaid  section  29  ofithe 
Act  of  March  2,  1867,  is  a  valid  and  constitu- 
tional law  of  the  United  States. 

The  first  of  these  questions  relates  exclusively 
to  the  case  made  by  the  indictment.  The  fact 
charged  was  a  sale  of  a  particular  description 
of  illuminating  oil  within  the  limits  of  a  State. 
There  was  no  allegation  that  the  sale  was  in 
violation  or  evasion  of  anv  tax  imposed  on  the 
property  sold.  It  was  alleged  only  that  the 
sale  was  made  contrary  to  the  Statute. 

The  question  certified  resolves  itself  into  this: 
Has  Congress  power,  under  the  Constitution,  to 
prohibit  trade  within  the  limits  of  a  State? 

That  Congress  tias  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  sev- 
aral  States,  and  with  the  Indian  trlbes.the  Con- 
stitution expressly  declares.  But  this  express 
grant  of  power  to  regulate  commerce  among  the 
states  has  always  been  understood  as  limited  by 
its  terms;  and  as  a  virtual  denial  of  any  power 
to  interfere  with  the  Internal  trade  and  business 
of  the  separate  States;  except,  indeed,  as  a  nec- 
essary and  proper  means  for  canving  into  eze- 
cutioQ  some  other  power  expressly  granted  or 
vested. 

It  has  been  ur^ed  in  argument  that  the  pro- 
vision under  which  this  Indictment  was  framed 
is  within  this  exception ;  that  the  prohibition  of 
the  sale  of  the  illuminating  oil  described  in  the 
indictment  was  in  aid  and  support  of  the  inter- 
nal revenue  tax  imposed  on  other  illuminating 
oils.  And  we  have  been  referred  to  provisions, 
supposed  to  be  analogous,  regulating  the  busi- 
ness of  distilling  liquors,  and  the  mcSe  of  pack- 
ing various  manufactured  articles;  but  the  anal- 
ogy appears  to  fail  at  the  essential  point,  for  the 
regulations  referred  to  are  restricted  to  the  very 
articles  which  are  the  subject  of  taxation,  and 
are  plainly  adapted  to  secure  the  collection  of 
the  tax  imposed;  while,  in  the  case  before  us, 
no  tax  is  imposed  on  the  oils  the  sale  of  which 
is  prohibited.  If  the  prohibition,  therefore,has 
any  relation  to  taxation  at  all,  it  is  merely  that 


of  increasing  the  production  and  sale  of  other 
oils  and,  consequently,the  revenue  derived  from 
them,  by  exclodinK  from  the  mulcet  the  par- 
ticular kind  d«Bcribed. 

This  consequence  is  too  remote  and  too  un- 
certain to  warrant  us  in  saying  that  the  prohi- 
bition is  on  appropriate  and  pUoly  adapted 
means  for  canVlng  into  execution  the  power  of 
laying  and  collecting  taxes. 

There  is,  indeed,  no  reason  for  saying  that  it 
was  regarded  by  Congress  as  such  a  means,  ex- 
cept tlut  it  is  found  in  an  Act  imposing  internal 
duties.  Standing  by  itself,  it  is  plaiiuy  a  regu- 
lation of  police;  and  that  it  was  so  conaddered, 
if  not  by  the  Congress  which  enacted  it,  certain- 
ly by  the  succeealng  Congress,  may  be  inferred 
from  the  circumstance,  that  while  all  special 
taxes  on  illuminating  oils  were  repealed  by  the 
Act  of  Julv  20th.  ItiOS,  which  subjected  distill- 
ers and  refiners  to  the  tax  on  sales  as  manufact- 
urers, this  prohibition  was  left  unrepealed. 

As  a  police  regulation,  relating  exclusively  to 
the  internal  trade  of  the  States,  itcanonlv  have 
effect  where  the  legislative  authority  of  Con- 
gress excludes,  terruoriallVj  all  state  legislation, 
as,  for  example,  in  the  District  of  Columbia. 
Within  state  limits,  it  can  have  no  constitutional 
operation.  This  has  been  so  frequently  declared 
bv  this  court.results  so  obviously  from  the  tenna 
of  the  Constitution,  and  has  t)een  so  fully  ex- 
plained and  supported  on  former  occasions  (Li- 
eense  cases,  5  How..  S04;  Patsermr  cases,  7 
How.,  283:  Lieenie  Tax  cases,  6  Wall..  470  [78 
U.  S.,  XVIII.,  600];  and  the  cases  cited),  that 
we  think  it  unnecessary  to  enter  again  upon  the 
discussion. 

The  first  question  certified  must,  therefore,  be 
answered  in  the  neg^ative. 

The  second  question  must  also  be  answered 
in  the  negative,  except  so  far  as  the  section 
named  operates  within  the  United  States,  but 
without  the  limits  of  any  State. 

Clted-U  Wall.,  tn ;  16  Wall.,  M ;  VTIT.  8.,  GOi,  S31 ; 
100  n.8.,a01  :  SBank.  Bw.,  286:  1  Huffbes.  SOT:  S 
HuKtae8,13:aTIll„88S:  if  Am.  Rep.,  7«  («8  Ind.. 
880) ;  21  Am.  Sep.,  SB  (11  Bush.,  8U) ;  ffi  Am.  Bep., 
276(8BAtk.,3S8). 


THE  CITY  OP  CHICAGO.  Appt., 

e. 

WILLIAM  C.  SHELDON. 

(See  B.  C  9  WaU.,  G0-S6.) 

Duty  of  raOrwid  eompany  to  keep  »tr»et  in  re- 
pair— eonitruction  of  eontraet — itate  taxn- 
Hon — law  impairing  eontraet. 

An  oblt^tion  of  n  railroad  company  to  keep  a 
street  In  repair  does  not  compel  the  company  to 
grade  or  pave  the  street. 

Where  the  lanvuage  used  by  the  parties  to  a  ooo- 
tract  la  of  doubtful  oonstruotlon,  the  practical  In- 
terpretation by  the  parties  themselves  is  entitled 
to jrreat  if  not  controlling  influence. 

(Causes  of  a  State  ConstitutioD,  which  provide 
that  taxes  shall  be  uniform  in  r«8pect  to  penona 
and  property,  do  not  forbid  the  I<egi8lature  com- 
mutlngr,  with  individuals  or  corporate  bodies,  the 
burdens  of  general  orspeciQc  taxes  or  assessments. 

Where  a  contract  is  valid  at  the  time,  by  the 
laws  of  the  State,  its  Legislature  cannot  pass  an 
Act  impairing  its  obligation,  nor  can  any  deoiaion 
of  its  courts  fiavo  that  effect. 


Nora.— jfunleipol  bomb,  hmc  affecUd  by  ehonor 
of  rvUng  of  htgltett  MvH  at  italt  or  by  ehanf/t  in 
ConxtttiMon.  See  note  to  lutohell  v.  Burllngtoa,  71 
U.  8.  (XVIIIJ,  8S0. 

9«  U.  B. 
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[No.  853.] 
BulmiUed  Jan.  t8, 1870.  Dteided  Mb.  gl,  1870. 

APPEAL  from  the  Circuit   Ciourt  of   the 
United  States  for  the  Northern  District  of 
Illinois. 

.  The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellee,  to  enjoin  the  collection 
of  a  special  assessment  on  the  property  of  the 
North  Chicago  City  Railway  Company  for 
certain  street  improvements,  the  complainant 
being  a  stockholder  of  said  Company. 

Two  of  the  defendants,  the  City  of  Chicago 
and  A.  H.  Heald,  appeared  and  demurred  to 
the  bill.  The  demurrer  was  overruled  by  the 
court,  and  the  said  defendants  having  elected 
to  abide  by  their  said  demurrer,the  court  there- 
upon granted  an  injunction  perpetuidly  enjoin- 
ing them  from  collecting  or  attempting  to  col- 
lect the  said  assessments,  whereupon  the  City 
of  Chicago  brought  the  case  hero  on  appeal. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meurt.  M.  F.  Tnley  and  8.  A.  Irvin,  for 
the  appellant: 

The  decision  of  the  Supreme  Court  in  the 
case  of  Chicago  t.  Baer,  41  111.,  806,  that  this 
same  Railway  Company,  occupying  a  portion 
of  the  street  with  its  track  and  m  use  thereof, 
"  Under  a  charter  and  a  contract  with  the  city 
•uthoiilies,  have  a  franchise  and  a  right  of  oc- 
cupancy which  is  property  of  a  character  to  be 
substantially  benefited  by  the  paving  of  such 
street,  and  which  must  be  assessed  for  these  im- 
provements,"  will  be  adopted  by  this  court. 

In  Jaekton  ▼.  Chew,  12  Wheat.,  162,  this 
court  says:  "The  inquiry  is  very  much  nar- 
rowed by  applying  the  rule  which  has  uni- 
formly governed  Uiis  court,  that  where  any 
principle  of  law  establishing  a  rule  of  real 
property  has  been  established  in  the  state 
courts,  the  same  rule  will  be  applied  by  this 
court  that  would  be  applied  by  the  state  tri- 
bunals." ^^^ 

dee,  also,  Suvdam  ▼.  WSUamion,  24  How., 
427766  U.  8..  :^I.,  742);  Thatcher  v.  FineeU, 
6  Wheat.,  119;  STetmith  v.  Sheldon,  7  How., 
812;  Bank  v.  Leitee  of  DuMey,  2  Pet.,  492;  Me- 
Uutehm  V.  Mar»haU,8  Pet.,  220;  Folk  v.  Wendal, 
9  Cranch,  97;  Elmendorfy.  Taj/lor,  10  Wheat., 
152. 

As  the  Supreme  Court  of  Illinois  had  Juris- 
diction of  the  parties,  and  power  to  decide  the 
subject  matter  in  controversy  in  said  suit  of 
Chteapo  V.  Baer,  41  111. ,  806,  I  insist  that  said 
decision  is  final  and  conclusive,  as  it  does  not 
come  before  this  court  on  writ  of  error,  as  re- 
quired by  the  2Sth  section  of  the  Judiciary  Act, 

No  contract  is  shown  which  exempts  the 
property  of  the  Railway  Company  from  assess- 
ments for  street  improvements. 

The  exemption  claimed  must  beexpress,  and  it 
will  not  be  assumed  or  inferred  that  it  does  exist. 

In  regard  to  the  taxing  power,  Chief  Jiutice 
Harsball  says  "that  the  taxing  power  is  of 
vital  importance;  that  it  is  essential  to  the  ex- 
istence of  government,  are  truths  which  it  can- 
not be  necessary  to  affirm.  It  would  seem  that 
the  relinquishment  of  such  power  is  never  to 
be  assumed."  Providence  Elank  v.  BilUngi,  4 
Pet,  661. 

"These  exemptions,  as  they  are  contrary  to 
common  rights,  are  not  to  be  favored  by  the 
Bee9  Wali.. 


courts.  *  *  *  In  short,  the  statute  which 
exempts  persons  or  property  from  taxation,  is 
to  be  construed  strictly.'' 

Orr  V.  Baker,  4  Ind.,  88;  Common  Council 
V.  McLean,  Bind.,  881:  Eamna  v.  Commii- 
uoners,  8  Blackf.,  855;  Prov.  Bk.  v.  BOUngt, 
4  Pet.,  561. 

"A  relinquishment  of  the  right  of  taxation  is 
not  to  be  presumed,  unless  expressed  in  terms 
too  plahi  to  be  mistaken."  Phila.  dk  WU.  S.  S. 
Go.  V.  Mi.,  10  How..  876;  Bk.  v.  Skeay,  1 
Black,  436  (66  U.  8.,  XVII.,  178);  OilTnan  v. 
ShOmgan,  2  Black,  510  (67  U.  8.,  XVII.,  805). 

"  The  alleged  contract,  so  far  as  it  may  be 
construed  to  exempt  the  Railwav  Company 
from  special  assessments,  is  not  a  valid  contract. 

The  City  of  Chicago  could  make  no  con- 
tract, nor  could  the  Legislature  authorize  it  to 
make  one,  by  which  the  Company  would  bo 
exempted  from  the  payment  of  its  portion  for 
street  improvements,  in  proportion  to  the  bene- 
fits received. 

The  City  is  not,  by  the  Act,  authorized  to 
exempt  said  Company  from  any  future  liability 
for  taxes  or  assessments.  It  might  as  well  lio 
contended  that  the  Citv  could  have  exempted 
said  Company  from  liability  to  pay  state  taxes. 

Under  what  power  are  taese  special  assess- 
ments made,  is  a  question  lying  at  the  very 
foundation  of  the  inquiry  as  to  the  validity  of 
this  contract,  whether  the  contract  is  viewed 
as  a  legislative  contract  or  as  a  contract  be- 
tween tne  City  and  the  Companv. 

This  question  has  been  very  elaborately  con- 
sidered by  the  Supreme  Court  in  the  Lamed 
case,  84  til.,  208. 

Mettrs.  W.  O.  Ooudy  and  B.  R.  Cnrtia, 
for  appellee: 

The  Railway  Company  and  its  property  is 
exempted  from  taxation  and  assessment  for 
filling,  grading  and  paving  the  streets,  bv  the 
contract  entered  into  by  the  State,  through  the 
Common  Council  and  the  Company;  and  such 
contract  is  valid. 

It  is  the  settled  law  of  this  court,  that  a  Leg- 
islature can,  by  contract  with  a  corporation, 
exempt  its  property  from  taxation  for  a  con 
sideration,  or  commute  taxes  so  as  to  bind  the 
State.  Bk.  V.  Skelly,  1  Black,  446  (66  U.  S.. 
XVII.,  178);  Bk.  v.  Knoop,  16  How.,  869 
Dodge  v.  Wooleeu,  18  How.,  881  (69  U.  8..  XV., 
401);  N.  J.  V.  W&eon,  7  Cranch,  164. 

It  is  equally  well  settled  law  in  lU.  Bk.  v. 
People,  4  Scam,  804;  B.  B.  v.  McLean  Co.,  17 
III.,  291;  Ifeiutadt  v.  lU.  Cent.  B.  B.,  31  111., 
484;  Huntakery.  Wriaht,  miW.,  147. 

The  appellant  claims  that  this  court  is  bound 
by  the  decision  of  the  Supreme  Court  of  Illi- 
nois, in  Chicago  v.  Baer,Al  111.,  306,  it  being  a 
construction  of  the  State  Constitution,  and  of 
legislation  by  the  Qeneral  Assembly. 

Whenever  a  question  arises  as  to  whether  a 
contract  is  im^ired  by  the  authorities  of  a 
State,  whether  it  arises  by  legislation  or  judicial 
decision,  this  court  must  decide  for  itself  as  to 
the  validity  of  the  contract,  and  in  doing  so 
will  construe  for  itself  the  State  Constitution 
and  all  Acts  of  the  state  authorities. 

This  is  so  well  settled  by  repeated  decisions 
of  this  court,  that  I  need  not  cite  authorities. 
I  refer  to  only  one  case  where  this  point  was 
fully  considered.  Jeff.  Br.  Bk.  v.  akelly,  1 
Black,  448  (66  U.  S.,  XVU.,  177). 
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Mr.  Jtutiee  Nelson  delivered  the  opinion 
of  the  court  r 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
liUnois. 

The  bill  was  filed  by  Sheldon  against  the 
City,  to  enjoin  the  authorities  from  collecting 
a  special  tax  or  assessment  levied  upon  the 
North  Chicago  City  Railway  Company,  for 
improvements  of  the  streets  upon  which  their 
rails  were  laid,  of  which  Company  the  com- 
plainant was  a  stockholder. 

The  question  arises  upon  the  contract  of  the 
Company  with  the  City,  under  which  the  rail- 
way was  built.  This  Company  was  chartered 
by  the  Legislature  of  Illinois,  on  the  14th  Feb- 
ruary, 1860,  to  construct  and  operate  a  single  or 
double  track  of  ahorse  railway  on  certain  streets 
of  the  City,  "  in  such  a  manner  and  upon  such 
terms  and  conditions,  and  with  such  nghts  and 
privilegs  as  the  said  Common  Council  may,  by 
contract  with  said  parties,  prescribe." 

On  the  28d  May,  1859,  the  Common  Council 
passed  an  ordinance  by  which  they  granted  to 
the  Company  permission  to  lay  a  single  or  double 
track  railway  upon  certain  defined  streets,  in 
the  manner,  and  for  the  time,  and  upon  the 
conditions  thereinafter  de8cril>ed.  Among  the 
conditions  were:  that  the  cars  used  on  the  track 
would  be  propelled  by  animal  power  only;  the 
tracks  and  railways  were  to  he  used  for  no 
other  purpose  than  to  transport  passengers  and 
their  ordinary  bagg:age,  and  the  cars  to  be  of  the 
best  style  and  class  in  use  on  such  railways.  The 
Common  Council  reserved  the  power  to  make 
regulations  as  to  speed,  and  the  surface  of  the 
streets,  to  be  laid  with  improved  modern  rails, 
and  were  to  be  laid  so  that  carriages  and  other 
vehicles  could  easily  and  freely  cross  the  tracks 
at  all  points,  and  in  any  and  all  directions.  The 
rates  of  fare  for  any  clistance  within  the  city 
limits  not  to  exceed  five  cents  for  each  pas- 
senger. 

fiien  follows  the  7th  section,  out  of  which 
the  present  controversy  has  arisen.  It  relates 
to  a  new  and  different  subject  from  that  of  pro- 
viding for  laying  the  tracks  of  the  railways  and 
the  regulations  for  running  the  cars  on  the  same. 
It  is  as  follows: 

"The  said  Company  shall,  as  respects  the 
{grading,  paving,  macadamizing,  filling  or  plank- 
ing of  the  streets  upon  Which  they  shall  con- 
struct their  said  railways,  or  any.  of  them,  keep 
eight  feet  in  width  along  the  line  of  said  rail- 
way on  all  the  streets  wherever  one  track  is  con- 
structed, and  sixteen  feet  in  width  along  the 
line  of  said  railway  on  all  streets  where  two 
tracks  are  constructed,  in  good  repair  and  con- 
dition during  all  the  time  to  which  the  privi- 
leges hereby  granted  to  said  Company  shall  ex- 
tend, in  accordance  with  whatever  oitier  or  reg- 
ulation respecting  the  ordinary  repairs  thereof 
may  be  adopted  by  the  Common  Council  of 
said  City."  The  rights  and  privileges  granted 
to  the  Company  were  to  continue  for  twenty 
five  years,  and  a  Ixind  to  be  given  to  the  City 
in  the  penal  sum  of  |35,0U0,  for  the  faithful 
performance  of  the  terms  and  conditions  of  the 
ordinance. 

Since  this  contract  was  made  between  the 
City  and  the  Railway  Company,  and  carried 
into  complete  execution  by  the  lattei,  at  a 
heavy  expense,  the  Common  Council  passed  an 

6»« 


ordinance  for  the  improvement  of  some  of  the 
streets  occupied  by  the  Company,  thereby  pro- 
viding for  curbing  them  with  curbstone,  grad- 
ing and  paving  them  with  wooden  blocks, 
known  as  the  Nicholson  pavement;  and  a  spe- 
cial tax  or  assessment  of  $38,676.94  has  been 
imposed  for  this  purpose  upon  the  property  of 
the  Railway  Company,  and  the  collection 
threatened,  but  has  been  enjoined  by  an  injunc- 
tion in  this  suit. 

It  is  claimed  on  the  part  of  the  Railway  Com- 
pany, that  by  the  true  construction  of  their  con- 
tract, they  are  exempt  from  the  assessment  made 
upon  their  property,  and  the  7th  section  of 
the  Ordinance  of  the  23d  May,  1859,  is  referred 
to  and  relied  on  in  support  of  this  construction. 
That  section  prescribes  the  obligations  and  da 
ties  of  the  Company  in  respect  to  the  condition 
and  repairs  of  the  streets  during  the  whole  pe- 
riod of  the  running  of  the  contract.and  imposes 
certain  burdens  upon  it  as  to  repairs,  from 
which,  to  their  extent,  the  City,  or  adjoining 
owners  of  lots,  are  relieved.  It  is  insisted  that 
this  provision  was  intended,  and  so  understood 
by  both  parties,  as  regulating  the  whole  subject 
as  it  respects  improvements  of  the  streets  occu- 
pied by  the  Company,  and  to  fix  in  the  contract 
the  extent  of  their  liability. 

The  language  of  it  is  somewhat  peculiar,  and 
it  cannot  well  be  denied  but  that  a  fair  and 
reasonable  interpretation  favors  this  view.  It  is 
as  follows:  "The  said  Company  shall,  as  re- 
spects the  grading,  paving,  macadamizing,  fill- 
ing, or  planking  of  the  streets,  or  parts  of  the 
streets,  upon  which  they  shall  construct  their 
said  railways,  or  any  of  them,  keep  eight  feet 
in  width  along  the  line  of  said  railway  on  all 
the  streets  where  one  track  is  constructed,  and 
sixteen  feet  in  width  along  the  line  of  said  rail- 
way where  two  tracks  are  constructed,  in  good 
repair  and  condition."  Now,  it  is  quite  clear 
that  the  at>ove  recitals  embrace  the  whole  sub- 
ject of  improvements  of  the  streets,  and  that  it 
was  present  to  the  minds  of  the  parties  when  en- 
tering into  the  stipulation  respecting  repairs 
that  followed.  And  this  beiug  so,  it  is  difflcnlt 
to  deny,  but  that  these  stipulations  were  made 
as  fixing  the  proportion  or  share  of  these  gener- 
al improvements  which  should  be  impoaid  on 
the  Company,  namely :  they  should  keep  in  good 
condition  and  repair  eight  or  sixteen  feel,  as 
they  used  a  single  or  double  track,  along  the  en- 
tire length  of  the  road.  Thev  were  not  to  grade, 
pave,  macadamize,  flU  or  plank  even  the  above 
width  or  distance,  except  so  far  as  such  work 
came  within  the  category  of  repairs. 

What  adds  great  weight  to  this  view  is,  it  ac- 
cords with  the  practical  construction  given  to 
the  contract  by  both  parties.  It  was  entered 
into,  as  we  have  seen,  on  the  23d  May,  1659. 
Several  of  these  special  assessments  were  author- 
ized subsequently  by  the  common  council  and 
collected,  but  no  attempt  was  made  to  assess  tlie 
railroad  properly  of  the  Company.  Nor  was  snv 
question  raised  as  to  its  exemption  till  1866,and 
not  then  by  the  City,  but  by  some  of  the  pro- 
prietors of  lots  fronting  on  the  streets.  Incases 
where  the  language  used  by  the  parties  to  the 
contract  is  indefinite  or  ambiguous  and,  hence, 
of  doubtful  construction,  the  practical  inter- 
pretation by  the  parties  themselves  is  entitled  to 
great,  if  not  controlling,  influence.  The  inter- 
est of  each,  genenUy,  leads  him  to  a  ooostruc- 
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tion  moet  favorable  to  himself,  and  when  the 
difference  has  become  serious,  and  beyond  ami- 
cable adjustment,  it  can  be  settled  only  by  the 
arbilramentof  thelaw.  But.in  an  executory  con- 
tract, and  where  its  execution  necessarily  in- 
volves a  practical  construction,  if  the  minds  of 
both  parties  concur,  there  can  be  no  great  dan- 
ger in  the  adoption  of  it  by  the  court  as  the  true 
one. 

There  is  another  consideration  in  the  case  en- 
titled to  weight  in  the  interpretation  of  this  con- 
tract. In  1864,  under  the  authority  of  the  char- 
ter of  the  Railway  Company,  the  common  coun- 
cil entered  into  another  contract  with  it  in  re- 
spect to  laying  tracks  in  other  streets.  The 
grant  was  made  "subject  to  all  the  restrictions 
and  conditions,  rights  and  privileges  in  the 
previous  Ordinance  of  the  23d  May,  1859,  to 
the  same  Company,  except  as  herein  otherwise 
provided."  The  6th  section  provided,  as  in 
the  first  contract,  for  keeping  the  eight  and  six- 
teen feet  of  the  street  in  good  condition  and  re- 
pair; but  it  provided  further  and  in  addition, 
ttiat  when  any  new  improvement,  paving,  etc., 
should  be  ordered  by  the  Common  Council  in 
any  of  the  streets,  the  Railway  Company  should 
make  the  improvement  the  width  of  the  eight 
or  sixteen  feet,  as  the  case  might  be.  This  or- 
dinance is  in  pari  materia  with  the  one  of  1859, 
and  helps  to  explain  any  ambiguity  in  it. 

We  may  add,  also,  that  the  learned  judge 
who  delivered  the  opinion  of  the  court,  main- 
taining the  liability  of  this  Company  to  the  pay- 
ment of  the  assessment,  does  not  place  his  opin 
ion  upon  the  ground  that  the  contract  did  not 
exempt  it,  but  that  the  Legislature  n  ere  disabled 
by  the  Constitution  of  the  State  from  conferring 
any  such  power  on  the  City.  The  objection  is 
founded  on  the  clauses  of  the  Constitution, 
which  provides  that  taxes  shall  be  levied  so  that 
each  person  shall  pay  in  proportion  to  the 
value  of  his  propery ;  and  that  where  corporate 
authorities  of  counties,  cities,  etc.,  are  author 
ized  to  levy  and  collect  taxes  for  corporate  pur- 
poses, the  taxes  shall  be  uniform  in  respect  to 
persons  and  property. 

We  are  not  concerned  to  deal  with  these  pro- 
visions, as  it  is  perfectly  settled  by  the  decis- 
ions of  the  Supreme  Court  of  the  State  that,  ac- 
cording to  the  true  construction  of  them,  they 
do  not  forbid  the  Legislature  commuting  with 
individuals  or  corporate  bodies  the  burdens  of 
general  or  specific  taxes  or  assessments,  of  the 
character  of  those  in  question,  for  what  they 
may  deem  an  equivalent.  This  has  been  so 
frequently  decideid  that  we  need  only  refer  to 
the  cases.    lUinoit  Central  Railroad  v.   County 

?f McLean,  17  111.,  291 :  Euntaker  v.  Wright,  30 
II.,  146;  N«U4tadt  v.  UUnoi>  Central  BaUroad, 
31  in.,  434.  It  is  supposed  by  the  counsel  for 
the  City  that  this  doctrine  has  been  modified  by 
the  recent  cases  of  Chicago  v.  Lamed,  decided 
hi  1884.  and  The  Same  v.  Boer,  in  1866.  But, 
on  looking  into  these  cases,  we  find  no  refer- 
ence to  the  cases  above  cited,  or  to  the  doc- 
trine they  maintain.  If  it  were  otherwise,  how- 
ever, we  could  not  agree  that  such  decisions 
ooold  have  the  effect  to  invalidate  the  contract 
in  question.  A.  contract  having  been  entered 
into  between  the  parties,  valid  ai  the  time,  by 
the  tews  of  the  State,  it  is  not  competent  even 
for  ita  Legislature  to  pass  an  Act  impairing  its 
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obligation,  much  less  could  any  decision  of  its 
courts  have  that  effect. 

A  point  is  made,  that  the  Legislature  have 
not  conferred,  or  intended  to  confer,  authority 
upon  the  City  to  make  this  contract.  We  need 
only  say  that  full  power  was  not  only  conferred, 
but  that  the  contract  itself  has  been  since  rati- 
fied by  this  body. 

Thejudgment  belote  affirmed. 

ated-106U.  8..  895;  IFUpp.,  181;  1  Hughes,  212 
mind.,  122:  «6Ind..408:aom.,270;80N.Y.,M9;20 
Am.  Hep.,  109  (43  Hd.,  97). 


FRANCIS  O.  J.  SMITH,  Plff.  in  Err., 
«. 
SAMUEL  F.  B.  MORSE  and  AMANDA  O. 
VAIL,  Executrix,  and  THEODORE  LIT- 
TLE AND   GEORGE    L  COBB,   Exrs.   of 
Alfked  Vail,  Deceased. 

(8ee  S.  C,  9  WaU.,  76.^) 

Arbitration — umpire — ratifieaHon  of  agent' »  ad* 

— contract  by  agent,  hov>  executed — party. 

An  a^Teement,  In  a  submission  to  arbitration, 
that  the  claims  should  be  referred  to  the  final  de- 
cision and  arbitration  of  parties  designated,  and  of 
an  umpire  If  needful,  authorized  the  arbitrators,  in 
case  of  their  dlsagreemeut,  to  appoint  an  umplro. 

The  atrreement  carried  with  It  the  further  agree- 
ment to  abide  the  award  which  the  arbitrators 
might  render,  or.  In  case  of  their  disagreement, 
which  the  umpire  mlnrht  render. 

A  principal  adopts  and  ratifies  the  acts  of  his 
agent  by  accepting  a  settlement  made  by  him  on 
his  behalf,  and  by  bringing  an  action  upon  a  oove- 
nant  in  the  submission  signed  by  him. 

An  agent  may  sign  bis  own  name  first  to  a  con- 
tract, and  add  to  it,  agent  for  bis  principal;  or  he 
may  sig  a  the  name  of  bis  pri  ncl  pal  first,  and  add,  by 
himself  as  agent,  where  the  contract  purports  to  be 
the  contract  of  the  principal. 

An  agent  need  not  be  made  a  party  to  an  action 
on  the  submission. 

fNo.  68-1 
Submitted  Feb.  4.  1870.    Decided  Feb.  SI,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  Of  New 
York. 

The  defendants  in  error  brought  an  action  in 
the  court  below,  for  an  alleged  breach  of  a  cov- 
enant of  submission  to  arbitrators  of  certain 
matters  in  controversy.  Judgment  having  lieen 
given  for  the  plaintiff,  the  defendant  sued  out 
this  writ  of  error.  The  covenant  declared  upon 
was  as  follows : 

"  And  it  is  agreed  between  the  said  parties 
that,  in  respect  to  the  first  of  said  claims,  the 
same  shall  be  referred  to  the  final  decision  and 
arbitration  of  Thomas  R.  Walker  and  H.  O. 
Alden,  Esquires,  and  an  umpire  if  needful,  <m 
promdM  in  article*  of  lubmission  thit  day  exe- 
cuted"—  the  limitation  in  the  words  in  italic 
l>eing  omitted  in  the  declaration. 

The  plaintiff  offered  in  evidence  an  unsealed 
memorandum,  indorsed  on  said  sealed  instru- 
ment and  dated  December  18th,  1859,  more 
than  two  months  after  the  sealeid  instrument 
was  dated,  as  follows:  "  We,  the  within  named 
parties,  hereby  agree  and  bind  to  abide  and  per- 
form the  award  of  the  within  named  arbitrat- 
ors, without  exception  to  or  appeal  from  their 
decision." 

Both  the  said  sealed  instrument  and  the  said 
indorsement  were    signed  by  Francis  O.   J 
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Smith,  and  by  "Amos  Kendall,  for  himself, 
and  as  agent  for  Samuel  F.  B.  Morse  and  the 
ezecutois  of  Alfred  Vail,  deceaKd." 

The  arbitrators  failing  to  agree,  selected  A. 
Mann,  Jr.,  as  umpire. 

The  case  is  further  stated  by  the  court. 

Me»»n.  Rie/uird  H.  HuntUy  and  B.  B. 
French,  for  plaintiffs  in  error: 

The  yariance  shown  in  the  omission  of  the 
words  "as  provided  in  articles  of  submission 
this  day  executed,"  is  a  fatal  variance,  and 
justifies  the  defendant's  plea  that  he  made  no 
such  deed.    1  Oreenl.  Ev.,  sec.  69. 

But  if  there  were  no  variance,  how  then 
would  the  case  stand?  Still  Uie  covenant  is  not 
absolutely  to  submit  to  arbitration,  but  to  sub- 
mil  according  to  another  agreement  yet  to  be 
made.  The  defendant  insists  that  the  indorse- 
ment being  not  underseal,  cannot  be  introduced 
to  aid  or  support  a  covenant. 

2  Greenl.  £v.,  see.  298;  PhOip*  v.  Bom,  8 
Johns.,  3U1. 

But  if  the  indorsement  of  Dec.  18  is  to  be 
admitted  into  the  case,  then  the  plaintiff  cannot 
recover  by  reason  of  it.  Not  on  the  covenant; 
if  so,  why  introduce  the  indorsement?  Kot  on 
the  indorsement;  for  in  that  the  parties  agree 
only  to  abide  the  award  of  the  particular  ar- 
bitrators therein  named.  No  umpire  is  con- 
templated. 

The  question  then  arises:  where  is  there  au- 
thority for  the  proceedings  before  the  umpire? 
Not  in  the  covenant  to  submit;  for  that  was 
conditional  upon  a  further  agreement.  Not  in 
the  last  named  indorsement;  for  that  explicitly 
excludes  the  idea  of  an  umpire. 

The  authorities  sustain  Uie  proposition  that 
without  the  indorsement  of  Dec.  18,  there  was 
no  submission. 

Baaeitr  v.Bytru,  18  Barb..  867;  2  Pars.  Cont., 
6th  ed.,  612;  Bac.  Abr.,  tit.  Leases,  E. 

The  plaintiffs,  as  far  as  appears  in  the  case, 
are  not  bound  by  Mr.  Kendall's  signature. 
The  covenant  and  indorsement  then  are  void 
for  lack  of  mutuality. 

The  mode  of  signing  here  claims  attention. 
This  does  not  bind  Morse  even,  much  less  "  the 
executors  of  Alfred  Vail,  deceased,"  who  are 
not  even  named. 

Bac.  Abr.,  tit.  Leases.  I,  10;  Clarke  v. 
Courtney,  5  Pet.,  819;  Speiieer  v.  Field,  10 
Wend.,  87;  1  Pars.  Cont.,  54;  Staekpole  v. 
Arnold,  11  Mass.,  27. 

The  objection  that  Amos  Kendall  should 
have  been  made  a  party  to  the  action,  was  well 
taken.  Bac.  Abr.,  Covenant,  tit.  D;  Yelv., 
177. 

Though  this  action  was  in  covenant,  the 
proofs  were  in  Msumpsit. 

1  Chit.  PL,  101;  Brady  V.  Mayor  of  Brooklyn. 
1  Barb.,  584;  Hays  v.  Hayt,  38  Wend..  863. 

And  when  the  action  took  this  form,  it 
opened  the  door  for  the  defendant  to  show  that 
the  award  was  erroneous. 

ifoore  v.  Gockercft,  4  Duer,  138,  per  Oakley, 
Ch.  J.;  Watson,  Arb.,  121,  and  cases  there 
cited. 

Mr.  Charles  Trauey,  for  defendant  in 
error: 

"The  action  is  not  brought  on  the  award, 
but  on  the  submission. " 

Vin.  Abr.,  tit.  Arbitration,  e,  a,  4;  Dod  v. 
Herbert,  Styles,  469. 
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This  is  a  covenant  under  seal,  and  binds  the 
parties  to  the  observance  of  the  award.  Wats. 
Arb.,  365. 

There  bein|;,  in  fact,  no  separate  "articles  of 
submission  "  m  existence  at  the  making  of  the 
covenant,  the  reference  to  such  a  paper  was  a 
mere  nullity,  and  ought  not  to  be  staled  4n  the 
pleadings. 

1  Chit.  PI.,  884. 

The  parties,  in  fact,  went  before  the  arbitrators 
upon  the  sealed  instrument,  and  proceeded 
with  the  hearing  without  any  production  of 
other  "articles  of  submission,"  and  thereby 
waived  all  requirement  of  such  separate  articles, 
if  they  had  been  entitled  thereto. 

It  is  said  that  the  parties  agreed  to  abide  by  the 
award  of  the  arbitrators,  and  they  do  not  add 
that  of  the  umpire.  But  the  umpire  is  an  arbi- 
trator, and  included  in  the  phrase  "within 
named  arbitrators,"  because  the  nomination  of 
him  is  provided  for  within,  and  the  phrase  used 
includes  that  idea. 

There  was  no  defect  of  party.  Mr.  Kendall 
had  no  cause  of  action,  and  could  not  be  joined 
as  plaintiff. 

'The  defendant  below  admitted  Kendall's  au- 
thority by  appearing  and  going  to  trial  and  ar- 
gument before  the  arbitrators  and  the  umpire, 
where  Kendall  represented  the  plaintifb;  and 
the  defendant  below  comes  now  too  late  to 
make  the  objection.  Aekerman  ▼.  SKneh,  15 
Wend.,  652. 

No  higher  ratification  could  be  given;  and 
every  ratification  relates  back  and  is  equivalent 
to  a  prior  authorization.  Omnit  raiifiabiiio 
retrotrahiiur  et  mandato  priori  aquiparatur. 

Broom,  Max.,  880;  Story.  Agen.,  sec.,  348. 

The  criticism  about  the  mode  of  signing  also, 
is  not  authorized.  Where  the  body  of  the 
writing  shows  that  the  plaintiffs  were  the  con- 
tracting parties,  the  agent  mav  sign  in  either 
form— "A.  B.  by  C.  D.,  agent;"  or  "C.  D., 
agent  for  A.  B." 

The  umpire  was  duly  appointed,  and  his 
sole  award  is  valid. 

The  award  in  such  cases  is  properly  made  by 
the  umpire  alone. 

Lyon  v.  Bhtsom,  4  Duer,  818;  Billings,  Law 
of  Award,  106;  Beck  v.  Sargent,  4Taunt.,  232; 
Wats.  Arb..  86,  et  leq. 

Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  for  an 
alleged  breach  of  a  covenant  to  perform  an 
award  of  arbitrators.  The  submission  recites 
that  all  causes  of  actions  between  Morse  and  the 
executors  of  Vail  of  the  one  part,  and  Smith  of 
the  other  part,  and  between  Kendall  and  Smith 
had  been  amicably  settled,  and  reciprocal  re- 
leases given,  with  two  exceptions.  One  of 
these  exceptions  consisted  of  a  claim  on  the 
part  of  Smith  against  Morse  and  the  executors 
of  Vail  for  stock  and  dividends  in  the  Wash- 
ington and  New  Orleans  Telegraph  Company, 
and  a  like  claim  on  the  part  of  Morse  and  the 
executors  of  Vail  against  Smith.  These  claims, 
the  parties  agreed  to  refer  to  the  final  decision 
of  two  arbitrators,  and  in  case  it  should  become 
necessary,  to  an  umpire. 

The  claims,  thus  excepted  from  the  settle- 
ment, were  accordingly  brought  to  a  hearing 
before  the  arbitrators,  who  disagreed  respecting 
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them  and  Appointed  an  umpire.  Before  this 
umpire  the  claims  were  again  heard,  and  in 
Hay,  1862,  he  made  his  award  in  favor  of 
Morse  and  the  executors  of  Vail  against  Smith, 
for  an  amount  exceeding  (7.000,  payable  partly 
in  stocks  of  the  Washington  and  New  Orleans 
Telegraph  Company,  and  partly  in  cash. 
Smiut  refused  to  perform  the  award,  and  the 
present  action  was  brought  for  breach  of  the 
covenant  of  submission. 

Several  objections  were  taken  to  a  recovery 
by  the  plaintiffs,  the  principal  of  which,  and 
Uie  only  objections  requiring  notice,  were  sub- 
stantially these:  that  there  Is  a  variance  be- 
tween the  covenant  to  submit,  stated  in  the  dec- 
laration, and  the  covenant  in  the  submission 
produced;  that  the  submission  contains  no  au- 
thority to  the  arbitrators  to  appoint  an  umpire, 
and  no  agreement  to  abide  any  award  rendered 
by  him;  that  Kendall  was  not  authorized  to  sign 
the  submission  for  the  plaintiffs,  and,  if  au- 
thorized, the  manner  in  which  his  authority  was 
exercised  was  defective;  and  that  there  is  a  de- 
fect of  parties  plaintiffs,  Kendall  having  signed 
the  submission  and  not  having  joined  in  the  ac- 
tion. 

1.  The  supposed  variance  between  the  cove- 
nant stated  in  the  declaration  and  the  covenant 
contained  in  the  submission,  arises  from  the 
fact  that  the  submission,  after  referring  the 
clums  mentioned  to  the  decision  of  tlie  arbi- 
trators, and  an  umpire,  if  Qecessary,  adds  the 
words,  "  as  provided  in  articles  of  submission 
this  day  execnted,"  and  the  declaration  inakes 
no  mention  of  any  such  articles.  In  truth,  no 
such  articles  ever  had  any  existence,  and  the  in- 
sertion of  the  words  relating  to  such  supposed 
articles  probably  arose  from  the  carelessness  or 
unakillfulness  of  the  draftsman  who  prepared 
the  formal  submission.  Previous  to  its  prepa- 
ration, the  parties  had  informally  agreed  upon 
the  terms  of  the  submission,  which  were  incor- 
pwated  into  the  instrument  signed,  and  the 
draftsman  no  doubt  had  this  informal  arrange- 
ment in  his  mind  in  the  reference  made.  Bo 
this  as  it  may,  the  articles  named  having  no  ex- 
istence— and  this  fact  was  established  by  the 

'  proofs  in  the  case — formed  no  part  of  the  con- 
tract of  submission,  and  ought  not,  therefore, 
to  have  been  stated  in  the  pleadings. 

On  the  hearing  before  the  arbitrators,  and 
subsequently  beK>re  the  umpire,  no  allusion 
was  made  to  any  such  articles,  nor  was  any  ob- 
jection taken  on  account  of  their  absence.  The 
parties  treated  the  instrument  under  which  the 
submission  was  made,  as  embracing  the  whole 
of  the  terms  stipulated  between  them. 

2.  The  agreement  in  the  submission  that 
Qte  claims  desi^ated  should  "  be  referred  to 
the  final  decision  and  arbitration  "  of  parties 
designated. "  and  an  umpire,  if  needful,"  au- 
thorized the  arbitrators,  in  case  of  their  disa- 
greement to  appoint  an  umpire.  It  will  be 
presumed  tliat  the  parties  intended  that  the 
usual  mode  should  be' followed  in  the  appoint- 
ment, in  the  absence  of  any  different  designa- 
tion ;  and  the  usual  mode  is  by  the  act  of  the  ar- 
bitrators themselves.  So  the  agreement  to  sub- 
mit the  matter  to  arbitrators,  and  to  an  umpire, 
if  needful,  carried  with  it  the  further  agree- 
ment to  abide  the  award  which  they  might 
render,  or,  in  case  of  their  disagreement,  which 
he  might  render.  The  law  implies  an  agree- 
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ment  to  abide  the  result  of  an  arbitration  from 
the  fact  of  submission. 

8.  The  objection  from  Smith  tliat  Kendall 
was  not  authorized  to  sign  the  submission  for 
the  plaintiffs  comes  too  late.  That  instrument 
recites  that  Kendall  was  the  agent  of  Morse  and 
the  executors  of  Vail,  and  as  such  agent  he 
makes  the -settlement  mentioned  therein  l>e- 
tween  them  and  Smith,  and  agrees  to  submit 
the  disputed  clidms  between  them  to  arbitra- 
tion. The  instrument  Smith  signs,  and  thus 
becomes  a  party  to  the  settlement  and  submis- 
sion and  must  have  been  satisfied  of  the  suffi- 
ciency of  the  authority  upon  which  Kendall 
acted.  And  this  is  not  all :  throughout  all  the 
proceedings  liefore  the  arbitrators  and  the  um- 

Eire,  Kendall  represented  the  plaintiffs,  and 
mith,  who  appeared  in  person  on  the  other 
side,  took  no  exception  to  his  authority.  But 
if  the  authority  had  been  originally  instu^ient, 
the  plaintiffs  have  adopted  and  ratified  his  acts 
by  acceptine  the  settlement  made  by  him  on 
their  behalf,  and  by  bringing  the  present  ac- 
tion upon  the  covenant  contamed  m  the  sub- 
mission. 

The  manner  in  which  Kendall  executed  bis 
authority  is  not  open  to  the  criticism  of  coim- 
sel.  Where  an  instrument  shows  on  its  face 
the  names  of  the  contracting  parties,  the  agent 
may  sign  his  own  name  first,  and  add  to  it,  as 
in  the  present  case,  "agent"  for  his  principal,  or 
be  may  sign  the  name  of  his  principal  first,  and 
add,  by  himself  as  agent.  Either  form  may  he 
followed;  all  that  is  required  in  such  case  is 
that  the  contract  shall  purport  on  its  face  to  l>e 
the  contract  of  the  principal. 

4.  There  is  no  defect  of  parties  plaintiffs. 
Kendall  had  no  cause  of  action  against  Smith, 
or  against  any  other  party  to  the  submission. 
He  signed  that  instrument  only  for  the  purpose 
of  settling  various  causes  of  action  in  which  he 
was  personally  interested.  The  agreement  of 
submission  was  exclusively  between  the  par- 
ties to  the  present  action.  The  award  followed 
the  submission,  and  neither  adjudged  anything 
to  Kendall  or  against  him. 

In  coming  to  the  conclusion  we  have  upon 
the  objections  of  the  defendants,  we  have  not 
regarded  the  memorandum  t)etween  the  parties, 
made  on  the  18th  of  December,  1859,  nor  the 
previous  correspondence  with  Cooper,  as  af- 
fecting in  any  respect  the  terms  or  character  of 
tfte  submission.  Those  documents  were  ad- 
missible to  show  that  no  articles  of  submission 
were  ever  executed,  as  mentioned  in  the  sealed 
in6trument,and  the  defendant  recognized  the  au- 
thority of  Kendall,  and  that  both  Smith  and 
Kendall  treated  the  sealed  instrument  as  con- 
taining the  whole  of  the  stipulations  lietween 
the  parties,  and  went  to  hearing  before  the  ar- 
bitrators and  umpire  with  that  understanding. 

Judgment  affirmed. 


THE  HANNIBAL  AND  ST.  JOSEPH  RAIL- 
ROAD COMPANY,  Plff.  in  Err. 

V. 

LEWIS  SMITH. 

(See  8.  C,  9  WaU.,  «6-iae.) 

Orant*  of  Umd  in  aid  of  railroad* — BwampLand 


Act— parol  tettimony. 
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8UFBBXB  COXTBT  OV  TEB  UllinED  STATKB. 


Dac.  Tkrx, 


The  ffrants  of  lands  by  Coiurrem,  to  the  States,  in 
aid  of  railroads,  left  It  to  be  determined  bj  the  lo- 
cation of  the  roads  what  precise  lands  were  granted. 

This  uncertainty  In  the  nant  was  made  certain 
by  the  location  of  the  road. 

Under  the  Act  of  June  10, 18t2,  granting  lands  to 
the  State  of  Missouri  for  railroad  purposes,  swamp 
and  overBowed  land,as  described  in  the  Act  of  Sep. 
20, 18G0,  known  as  the  Swamp  Land  Orant,  was  re- 
served. 

Verbal  testimony  of  wltneases  as  to  the  charac- 
ter of  the  tracts  claimed  to  be  swamp  and  uver- 
flowed.  Is  competent  to  show  that  tbey  are  swamp 
and  overflowed,  and  so  excluded  from  the  grant 
for  railroads. 

[No.  26.] 

Argvtd  Apr.  t,  1869.      Decided  Feb.  SI,  1870. 

IN  ERROR  to  the  Supreme  Court  of  Missouri. 
The  plaintiff  in  error  brought  this  action  in 
the  court  below,  to  recover  certain  lands.  Judg- 
ment having  been  given  in  favor  of  the  defend- 
ant, the  plamtiff  sued  out  this  writ  of  error. 

The  case  is  stated  in  the  opinion  of  the  court. 

MeuT*.  James  Oarr,  Sidneg  BartUtt  and 
W.P.  Hall,  for  plaintiff  in  error: 

The  Swamp  Land  Act  of  1860  does  not  vest 
any  title  to  the  swamp  lands  in  any  State,  un- 
til the  Secretary  of  the  Interior  shall  have  made 
out  an  accurate  list  and  plat  of  the  lands,  and 
issued  a  patent  to  the  State  therefor. 

ad  section,  AcllSSO;  Lester,  Land  L.,  p.  169, 
No.  182;  Foley  v.  Harriaon,  16  How.,  447; 
Bieev.RB.,l  Black,  876  (66  U.  8.,  XVIL, 
162),  et  »eq.;  Panon*  ▼.  CommitfioTien,  9  Wis., 
286;  Murphy  v.  Biuiing.  23  Ind..  801;  Funeian 
y.  Metealf.  40  Miss.,  607;  R.  B.  Co.  t.  SmiOi, 
41  Mo.,  810;  DaH  v.  Hereule*,  84  III.,  403;  81 
IU.,68;  10  La.  Ann.,  186. 

This  is  the  settled  construction  of  the  Act  of 
1860,  by  both  the  Legislative  and  Executive 
Departments  of  the  Government  of  the  United 
States. 

26  Cong.  Globe,  610;  80  Cong.  Globe,  966; 
Rep.  of  Com.  Gen.  Land  Office,  Nov.  26,  1861; 
8  Sbd.  Doc.,  1851,  1858,  part  I.,  p.  18.  No.  1; 
Op.  Sec.  of  Interior;  Lester,  Land  L.,  649, 
No.  678. 

Mr.  C.  O.  Oraket  for  defendant  in  error: 

I.  The  Act  of  Congress  of  Sep.  18,  1860, 
was  a  present  grant  of  swamp  lands  to  the  States 
in  which  they  lay. 

The  2d  section,  authorizing  selections  of  the 
lands  and  patents  therefor,  was  only  for  the 
purpose  of  settling  the  fact  that  the  lands  were 
swamp  lands. 

9  U.  8.  Stat,  at  L.,  519;  R.  S.  of  Mo.  of. 
1866,  p.  1005;  AUitony.  Ualfacre.  11  la.,  460; 
Whiteiide  Co.  v.  SUMtAttjL.  81  111.,  68;  FUtehr 
er  ▼.  Pod,  20  Ark.,  100;  Hempitead  v.  Und«r- 
hiU,  20  Ark.,  887;  Fore  v.  WiUiame,  86  Miss., 
688;  Avbiushon  v.  Amei,  27  Mo.,  89;  Dunklin 
Co.  V.  County  Court,  28  Mo.,  468;  Leseieur  v. 
Price,  12  How.,  60. 

II.  The  swamp  lands  and  railroads  having 
both  been  grantea  to  the  State,  and  the  State 
having,  before  granting  the  railroad  lands  to 
the  Hannibal  &  St.  Joseph  Railroad,  granted 
the  swsmp  lands  to  the  several  counUes,  the 
railroad  received  the  lands  granted,  subject  to 
the  previous  grant  of  the  swamp  lands  to  the 
counties. 

R.  8.  of  Mo.  1866,  p.  1005. 

Mr.  JtuHee  Hiller  delivered  the  opinion  of 
the  court: 


The  grants  of  lands  by  Cong:«8s  to  the  States 
in  aid  of  railroads  have  generally  been  made 
with  reference  to  the  lands  through  which  the 
roads  were  to  pass,  and,  as  the  line  of  the  rosd 
had  to  be  located  after  the  grant  was  made,  it 
has  been  usual  in  the  Acts  making  the  grant,  to 
describe  them  as  alternate  sections  of  odd  num- 
bers within  a  certain  limit  on  each  side  of  the 
road,  when  it  should  be  located. 

This,  of  course,  left  it  to  be  determined  l^ 
the  location  of  the  road,  what  precise  lan(M 
were  granted.  So  far  as  this  uncertainty  in  the 
grant  was  concerned,  it  was  one  which  might 
remain  for  a  considerable  time,  but  which  was 
capable  of  being  made  certain,  and  was  made 
certain,  by  the  location  of  the  road.  But  as 
Congress  could  not  know  on  what  lands  these 
grants  might  ultimately  fall,  and  as  the  roads 
passed  through  regions  where  some  of  the  lands 
had  been  sold,  some  had  been  granted  for  oth- 
er purposes,  and  some  had  been  reserved  for 
SDMial  uses,  though  the  title  remained  in  the 
United  States,  these  statutes  all  contained  large 
exceptions  from  the  grant,  as  measured  by  the 
limits  on  each  side  of  the  road  and  as  determined 
by  the  odd  numbers  of  the  sections  granted. 

We  have  had  before  us  two  cases  growing 
out  of  the  construction  to  be  given  to  the  Ian- 

Oe  of  these  exceptions  in  the  grant  of  May 
.  856,  to  the  State  of  Iowa.  The  first  of 
these  was  the  case  of  Woleott  v.  TheDet  Mointa 
Company,  5  Wall.,  681  [72  U.  8.,  XVIII.. 818]. 
The  other  is  the  case  of  The  Burlingtvn  atid 
Mo.  B.  R.  Co.  V.  Fremont  County  [ante,  563], 
decided  at  this  term. 

The  case  before  us  arises  under  a  rimilar 
grant  to  the  State  of  Missouri,  with  like  reser- 
vations in  the  Act, but  it  raises  a  question  some- 
what different  from  that  presented  by  the  other 
two  cases. 

In  the  last  of  those  cases  it  was  determined 
that  a  proviso  which  excluded  from  the  grant 
"all  lands  heretofore  reserved  by  any  Act  of 
Confess,  or  in  any  manner  by  competent  au- 
thonty,  for  the  purpose  of  aiding  in  any  object 
of  internal  improvement,  or  for  any  other  pur- 
pose whatever,"  excluded  the  lands  granted  to 
the  States  by  the  Act  of  September  28th,  1850, 
known  as  the  Swamp  Land  Grant.  In  that  case 
the  County  of  Fremont,  claiming  under  the 
Swamp  Land  Grant,  was  plaintiff,  and  the  Rail- 
road Company,  claiming  under  the  grant  to  the 
State  for  railroads,  was  defendant,  and  the 
main  point  in  it  related  to  the  evidence  which 
might  be  necessary  to  establish  the  fact  that 
the  land  claimed  by  plaintiff  were  swamp  and 
overflowed  within  the  meaning  of  the  Act  of 
1850. 

In  the  present  case  the  position  of  the  parties 
is  reversed,  the  plaintiff  claiming  under  the 
Act  of  June  10th,  1852,  granting  lands  to  the 
State  of  Missouri  for  railroad  purposes,  and  the 
defendant  claiming  under  Uie  Swamp  Land 
Grant. 

In  the  former  case  it  was  necessary  for  the 
plaintiff,  who  must  succeed  on  the  strength  of 
her  own  title,  to  show  satisfactory  evidence 
that  the  title  of  the  United  States  had,  under 
the  Swamp  Land  Grant,  become  vested  in  Fre- 
mont County.  The  opinion  of  the  court  shows 
how  this  was  successfully  done  in  that  case. 

Id  the  present  action  it  was  incumbent  on 
the  Railroad  Company  to  show  that  the  title  of 
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the  United  States  had  become  vested  in  tlie 
Company  under  the  grant  for  railroad  purposes. 

It  18  admitted  that  this  has  been  done,  unless 
the  land  is  of  that  class  reserved  from  the 
grant  as  swamp  land;  for  the  Act  under  which 
plaintiff  claims  has  an  exception  in  precisely 
the  same  terms  with  the  Act  for  the  benefit  of 
the  Iowa  railroads. 

In  the  former  case  the  plaintiff,  claiming  un- 
4er  the  Swamp  Land  Grant,  was  bound  to  estab- 
lish his  title  by  such  evidence  as  Congress  may 
have  determined  to  be  necessary  to  make  the 
title  complete  in  the  State,  or  the  grantee  of  the 
State,  to  which  the  lands  were  supposed  to  be 
cranted,  otherwise  the  plaintiff  established  no 
^gal  title.  In  the  present  case  it  is  not  neces- 
sary to  defeat  the  title  under  the  railroad  grant 
to  show  that  all  the  steps  prescribed  by  Con- 
erees  to  vest  a  complete  title  in  defendant,  un- 
3er  tlie  Swamp  Land  Grant,  have  been  taken. 
It  is  Bu£Sclent  to  show  that  this  land  which  is 
now  claimed  under  the  railroad  grant,  was  re- 
served out  of  that  grant,  and  this  is  done  when- 
ever it  is  proved  by  appropriate  testimony  to 
have  been  swamp  and  ovemowed  land,  as  de- 
scribed in  the  Act  of  1850. 

In  order  to  determine  the  character  of  the 
testimony  which  will  prove  this,  it  may  be  use- 
ful to  look  at  the  statute  which  granted  these 
«wamp  lands. 

The  Ist  section  of  the  Act,  after  declaring 
the  inducements  to  its  passage,  says  that  the 
whole  of  these  swamp  and  overflowed  lands, 
made  thereby  unfit  for  cultivation  and  unsold, 
axe  hereby  granted  to  the  States. 

The  8a  section,  for  further  description, 
8^8  that  all  legal  subdivisions,  the  greater  part 
ol^^ which  is  wet  and  unfit  for  cultivation,  shall 
be  included  as  swamp  lands;  but  when  the 
neater  part  is  not  of  that  character  the  whole  of 
It  shall  be  excluded. 

Congress  has  here  given  a  criterion,  apparent- 
ly not  difficult  of  application,  by  which  to  de- 
termine what  was  granted,  to  wit:  such  legal 
subdivisions  of  the  public  lands,  the  greater 
part  of  which  were  so  far  swamp  and  over- 
flowed as  to  be  too  wet  for  cultivation.  Now, 
here  is  a  present  grant  by  Congress  of  certain 
lands  to  the  States  within  which  they  lie,  but  it 
is  by  a  description  which  requires  something 
more  than  a  mere  reference  to  their  townships, 
ranges  and  sections  to  identify  them  as  coming 
witliin  it.  In  titis  respect  it  is  precisely  like 
the  railroad  grants,  which  only  became  certain 
by  the  location  of  the  road.  In  fact,  in  this  re- 
tard theswamp  land  giant  was  the  more  speci^c, 
for  all  the  lands  of  that  description  were  granted, 
and  Uiey  have  remained  so  granted  ever  since, 
while  no  particular  land  was  described  by  the 
railroad  grant,  which  was  a  float,  to  be  de- 
termined^ the  choice  of  the  line  of  the  road  in 
future.  Mo  Act  of  Congress  has  ever  attempted 
to  take  back  this  grant  of  the  swamp  lands,  or 
to  forfeit  it,  or  to  give  it  to  any  other  grantee, 
or  modified  the  description  by  which  they  were 
given  to  the  States.  It  was  protec;ted  by  positive 
reservation  in  the  grant  under  which  the  plaint 
iff  claims.  Now,  when  a  parly  claiming  under 
that  grant  sues  to  recover  a  particular  piece  of 
land  which  is  excepted  out  of  the  grant  by  ap- 
propriate language,  is  it  not  competent  to  show 
by  parol  proof  that  it  was  of  the  class  covered 
by  the  fint  grant  and  excepted  from  the  second, 
8ee  9  Walu  U.  S.,  Book  19. 


namely,  soswampy,  overflowed,  and  wet,  as  that 
the  major  part  of  the  tract  was  unfit  for  culti- 
vation? 

Ry  the  2d  section  of  the  Act  of  1860  it  was 
made  the  duty  of  the  Secretary  of  the  In- 
terior to  ascertain  this  fact,  and  furnish  the 
State  with  the  evidence  of  it.  Must  the  State 
lose  the  land,  though  clearly  swamp  land,  be- 
cause that  officer  has  neglected  to  do  this?  The 
right  of  the  State  did  not  depend  on  his  action, 
but  on  the  Act  of  Congress,  and  though  the 
Slates  might  be  embarrassed  in  the  assertion  of 
tliis  right  by  the  delay  or  failure  of  the  Secre- 
tary to  ascertain  and  make  out  lists  of  these 
lands,  the  right  of  the  States  to  them  could  not 
be  defeated  by  that  delay.  As  that  officer  had  no 
satisfactory  evidence  under  his  control  to  enable 
him  to  make  out  these  lists,  as  is  abundandy 
shown  by  the  correspondence  of  the  Land  De- 
partment, with  the  State  officers,  he  must,  if  he 
had  attempted  it,  rely,  as  he  did  in  many  cases, 
on  witnesses  whose  personal  knowledge  en- 
abled them  to  report  as  to  the  character  of  the 
tracts  claimed  to  be  swamp  and  oveiiSowed. 
Why  should  not  the  same  kind  of  testimony, 
subjected  to  cross-examination,  be  competent, 
when  the  issue  is  made  in  a  court  of  justice,  to 
show  that  they  are  swamp  and  overflowed, 
and  BO  excluded  from  the  grant  under  which 
plaintiff  claims,  a  grant  whi^  was  also  a  gra- 
tuity? 

The  matter  to  be  shown  is  one  of  observation 
and  examination,  and  whether  arising  before 
the  secretary,  whose  duty  it  was  primarily  to 
decide  it,  or  before  the  court,  whose  duty  it  be- 
came because  the  Secretary  had  failed  to  do  it, 
this  was  clearly  the  best  evidence  to  be  had, 
and  was  sufficient  for  the  purpose. 

Any  other  rule  results  in  this,  that  because 
the  Secretary  of  the  Interior  has  failed  to  dis- 
charge his  duty  in  certifying  these  lands  to  the 
States,  they,  therefore,  pass  under  agrant  from 
which  they  are  excepted  beyond  doubt;  and 
this,  when  it  can  be  proved  by  testimony 
capable  of  producing  the  fullest  conviction, 
that  they  were  of  the  class  excluded  from  the 
plaintiflrs  ^nt. 

The  decision  of  the  case  of  BurUngton  A  Mo. 
B.  R.  Oompany  v.  FremoTU  Co.  [ante,  565],  dis- 
poses of  all  the  errors  alleged  in  this  case  but 
the  admission  of  the  verbal  testimony,  and  as  we 
are  of  the  opinion  that  the  state  court  did  not 
err  in  that,  adjudgment  is  affirmed. 

Mr.  Juitiee  Clifford,  dissenting: 

Unable  to  concur  in  the  judgment  of  the 
court  in  this  case,  I  think  it  proper  to  state  the 
reasons  of  my  dissent. 

Congress  made  provision,  by  the  1st  section 
of  the  Act  of  the  28th  of  September,  1850,  that 
swamp  and  overflowed  lands  "made  unfit  there- 
by for  cultivation,"  and  which  remained  unsold 
at  the  passage  of  the  Act,  should  tie  granted  to 
the  States  in  which  the  same  were  situated,  to 
enable  the  States  to  construct  the  necessanr 
levees  and  drains  to  reclaim  the  lands  so  gran  tea , 
and  render  them  fit  for  cultivation.  9  Stat,  at 
L..  619. 

Such  lands  were  a  part  of  the  public  domain, 
and  of  course  it  was  necessary,  before  the  title 
could  vest  in  the  States,  that  the  land  should  be 
surveyed  and  designated,  as  lands  not  made  un- 
fit thereby  for  cultivatioa  were  no  more  in- 
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eluded  in  the  1  St  section  of  the  Act  than  lands 
sold  prior  to  its  passage. 

Taken  literally,  the  Brst  section,  it  Is  cod- 
ceded,  purports  to  grant  the  whole  of  those 
swamp  and  overflowed  lands,  made  unfit  there- 
by for  cultlTation;  but  the  'id  section  makes 
it  the  duty  of  the  Secretary  of  the  Interior  to 
make  out  an  accurate  list  and  plats  of  the  lands 
described  as  aforesaid;  and  the  8d  section 
provides  that,  in  making  out  said  list  and  plats, 
whenever  the  greater  part  of  the  subdivision  is 
wet  and  unfit  for  cultivation,  the  whole  of  it 
shall  be  included  in  the  lists  and  plats,  which  is 
a  matter  to  be  ascertained  and  determined  by 
the  Secretary  of  the  Interior,  and  which,  under 
the  Act  of  Congress,  cannot  be  ascertained  and 
determined  by  any  other  tribunal.  Lands  fit 
for  cultivation,  under  those  circumstances,  are 
to  be  included  in  the  list  and  plats;  but  the 
corresponding  provision  in  the  same  section  is, 
that  if  the  greater  part  of  a  subdivision  is  not 
of  that  character,  that  is,  not  swamp  and  over- 
flowed lands,  made  unfit  thereby  for  cultiva- 
tion, then  the  whole  of  the  subdivision  shall  be 
excluded  from  the  list  and  plats. 

Special  power  is  conferred  upon  the  Secretary 
of  the  Interior  to  make  out  an  accurate  list  and 
plats  of  the  lands,  and  it  is  quite  clear  that  a 
jury  is  eo  more  competent  to  ascertain  and  de- 
termine whether  a  particular  subdivision  should 
be  included,  or  excluded,  from  the  list  and 
plats  required  to  be  made  under  that  section, 
than  they  would  be  to  make  the  list  and  plats 
during  the  trial  of  a  case  involving  the  question 
of  title. 

Courts  and  juries  are  not  empowered  to  make 
the  required  list  and  plats,  nor  can  they  deter- 
mine what  particular  lands  shall  be  included  in 
the  list  and  plats  before  they  are  prepared  by  the 
oflScer  designated  by  law  to  perform  that  duty. 

Support  to  that  conclusion  is  derived  from 
the  subsequent  language  of  the  same  section, 
which  makes  it  the  duty  of  the  secretary,  when 
the  list  and  plats  are  prepared,  to  transmit  the 
same  to  the  Governor  of  the  State,  and  to  cause  a 
patent  to  be  issued  to  the  State  for  the  lands. 
Unless  the  requirements  were  such  as  is  sup- 
posed, it  is  dilHcult  to  see  bow  the  affairs  of 
the  Land  Department  can  be  administered,  as 
the  records  and  files  of  the  office  would  not  fur- 
nish any  means  of  determining  whether  a  given 
parcel  of  land  belongs  to  the  State  in  which  it 
IS  situated  or  to  the  United  States. 

Evidently  the  title  to  the  lands  remains  in 
the  United  States  until  these  proceedings  are 
completed,  as  the  same  section  which  makes  it 
the  duty  of  the  Secretary,  when  the  list  and 
plats  are  prepared,  to  transmit  them  to  the 
governor  and  to  cause  a  patent  to  be  issued 
Uierefor,  also  provides  that  when  the  patent  is 
issued  "  the  fee  simple  to  said  lands  shall  vest 
in  the  said  State,  •  •  •  sublect  to  the  dis 
posal  of  the  Legislature  thereof. 

Prior  to  the  issuing  of  the  patent  therefor  the 
fee  simple  to  the  lands  does  not  vest  in  the  State, 
and  the  lands,  prior  to  the  date  of  the  patent, 
are  not  subject  to  the  disposal  of  the  Legisla- 
ture. 

Strong  confirmation  that  the  construction  of 
that  Act  herein  adopted  is  correct  is  also  de- 
lived  from  the  subsequent  legislation  of  Con- 
gross  upon  the  same  subject.  Selections  of 
swamp  and  overflowed  lands  were  made  by  the 
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State,  in  certain  cases  tmder  that  Act,  befor» 
the  required  list  and  plats  were  made  by  the 
secretary,  and  Congress,  on  the  9d  of  lUrcb, 
1857,  passed  an  amendatory  Act  to  remedy  th» 
difiiculty,  in  which  it  is  provided  to  the  effect 
that  such  selections,  if  reported  to  the  Oeneral 
Land  Office,  should  be  confirmed,  provided  the 
lands  selected  were  vacant  and  un^propriatfd, 
and  the  selections  did  not  interfere  with  actual 
settlements  under  any  existing  laws  of  the  Unit- 
ed States.    11  Stat,  at  L.,  251. 

Such  a  law  was  certainly  unnecessarv  if  the 
construction  of  the  original  Act  adopted  in  the 
opinion  just  read  is  correct,  as  in  that  view  the 
original  Act,  vested  a  fee  simple  title  in  the 
States  without  the  necessity  of  waiting  fw  any 
action  on  the  {Nurt  of  the  Land  Departmeot; 
and  if  so,  then  it  follows  that  the  States  m«y 
select  for  themselves,  and  if  their  title  is  ques- 
tioned by  the  United  States  or  by  individuals, 
they  may  claim  of  right  tiiatthe  matter  shall  be 
determined  by  jury. 

Anticipating  that  the  decision  will  occasioD 
embarrassment  to  the  Land  Department,  I  iiave 
deemed  it  proper  to  state  thus  briefly  the  res- 
sons  of  my  dissent. 

ated-flZU.  8.,7«;  98tT.8.,  ITS;  WU.8.,347:J» 
XJ.  a.,  475;  107  V.  S..  Ill ;  «  Sawr.,  IM;  2  McCnrj. 
110;  53Ho.,S70;68Ho.,»0:  tS lU., 90 ; » Hloh.. M. 


HENRY  PBLHAM,  Hf.. 

DAVID  G.  ROSE  bt  al. 

(See  S.  Cm  9  WaU.,  U3-10r  J 

Aetforteaure  of  property  ofinturgenti  «wntr«, 
wtat  i» — return  of  Marshal — guution  in  di- 
«M«<>n. 

Under  theAct  of  July  17, 188E,  as  totheseisureof 
property  of  persons  engra^red  Id  armed  rebellloa 
a«alnst  the  Uaited  States,  the  aeUure  of  the  prop- 
erty is  essential  to  five  jurisdiction  to  the  court  to 
decree  of  forfeiture. 

By  the  seizure  of  a  thinr  is,  meant  the  physical 
taking  Into  custody,  as  applied  to  suttjeots  oapable 
of  manual  delivery. 

To  effect  the  seizure  of  a  promissory  note.  It  was 
necessary  for  the  Marshal  to  take  the  note  Into  his 
actual  custody  and  control. 

The  return  of  the  Marshal  to  the  writ,  that  be 
has  "arrested  the  property  within  mentioned,"  ilf- 
nlfles  that  he  has  actually  taken  the  property  lnu> 
his  custody  and  under  his  control. 

This  court  will  decline  to  answer  a  queatloa  oer- 
tifled  on  division  of  opinion  which  rests  upoo  aa 
hypothesis. 

[No.  61.] 
Submitted  Fib.  1. 1870.   Deeided  PIA.  tl.  tSTO. 

ON  a  certificate  of  division  of  opinion  tetweeo 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Indiana. 
This  action  was  brought  in  the  court  below 
upon  the  official  bond  of  the  defendant.  Rose, 
as  Marshal  of  the  United  States  for  the  State  of 
Indiana. 
The  case  is  fully  stated  by  the  court 
Metiri.    John   Cobnm,  Jamat   Morritcm, 
Dye  A  Harris,  for  plaintiff: 


VoTt.— Cases  certified  on  diviiton  of  alraiU 
Jurisdiction nf  U.S.  Supreme  Omri  in;  on 
divMon  should  fx.    See  note  to  Webatar  v.  ODopwv 
51  C.  S.  (10  How.),  M. 
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The  whole  proceeding  being  against  the  m>te 
and  nothing  else,  and  the  writ  having  com- 
manded the  Marshal  to  attach  the  note  and 
nothing  else,  he  could  obey  the  mandate  only 
by  seizing  the  note. 

Act,  Cong.,  approved  July  17,  1863;  Conkl 
Tr.,  4th  ed.,  p.  4S7;  The  Ann,  9  Cranch.  289. 

When  a  court  has  jurisdiction  to  proceed  in 
rem,  and  does  so  proceed,  its  judgments  are 
conclusive  and  bindiuK  on  the  whole  world. 

Athbrook  V.  The  0Mden  Gate,  Newb.  Adm., 
S0«. 

See,  also,  Conkl.  Tr.,  4th  ed.,  882;  Trump  v. 
7^2%0m(M,Bee,Adm.,  86;  Sheaffv.  TheBet*ey, 
Bee,  Adm..  168;  2  Phil.  Ev.,  5;  4  Miller,  La., 
81 ;  Thtmuv.  S(mthard,  2  Dana,  475;  The  Mary. 
9  Cranch,  126. 

By  reason  of  the  false  return  of  the  Marshal, 
the  court  had  jurisdiction  over  the  rem. 

The  plaintiff  would  unquestionably  be  es- 
topped by  the  record  from  maintaining  an  action 
on  the  promissory  note,  against  the  maker. 

Mr.  iohn  B.  Niles,  for  defendants. 

Mr  JvMut  Field  delivered  the  opinion  of 
the  court : 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  between  the  Judges  of  the 
Circuit  Court  for  the  DisMct  of  Indiana,  upon 
questiooB  arising  on  the  demurrer  to  the  dec- 
laration. The  acUon  is  brought  upon  the  official 
bond  of  the  defendant  Rose,  as  Marshal  of  that 
District,  for  an  alleged  false  return  made  by 
him  to  a  writ  of  monition  issued  upon  a  libel 
of  information  exhibited  on  behalf  of  the  United 
States  in  the  District  Court  of  the  District,  against 
a  promissory  note  held  by  the  plaintiff  for  the 
sum  of  $7,000.  The  declaration  sets  forth  the 
exhibition  of  the  libel  against  the  note ;  and  avers 
that  in  pursuance  of  its  prayer,  a  writ  of  mo- 
nition, a  copy  of  which  is  given,  was  issued  to 
the  Marshal  of  the  District,  commanding  him 
to  attach  the  note  and  detain  the  same  in  his 
custody  until  the  further  order  of  the  court, 
and  to  cite  all  persons  claiming  the  same  or 
having  anything  to  say  why  it  should  not  be 
condemned  and  sold,  to  appear  on  a  day  desig- 
nated and  interpose  their  claims;  that  the  Mar- 
shal received  the  writ  and  returned  the  same 
with  his  indorsement  that  he  had  "arrested  the 
property  within  mentioned,"  and  cited  all  per- 
sons as  commanded ;  that  the  court  subsequently 
proceeded  to  try  and  determine  the  matters  in- 
volved in  the  libel,  and  decreed,  that  for  failing 
to  appear,  the  default  of  all  persons  interested 
in  tiie  note  should  be  entered;  that  the  charges 
of  the  libel  should  l>e  taken  as  confessed ;  that 
the  note  should  be  condemned  as  forfeited  to  the 
United  States;  and  that  the  clerk  should  issue 
a  writ  of  tenditioni  exponas  to  the  Marshal  to 
sell  the  note  at  public  auction. 

The  declaration  further  avers  that  this  latter 
writ  was  accordingly  issued  and  delivered  to 
the  Marshal,  and  was  returned  by  him  with  a 
certificate  that  he  had  sold  the  note  at  auction  to 
Lewis  Pelham,  who  was  its  maker,  for  the  sum 
of  $3,U00. 

The  declaration  then  sets  forth  that  the  Mar- 
shal did  not,  in  obedience  to  the  writ  of  moni- 
tion, attach  the  note  therein  described,  nor 
saze  the  same  by  himself  or  deputy;  that  the 
note  was  not  even  within  sight  of  the  Marshal, 
or  of  any  of  his  deputies,  at  any  time  between 
fiae9  WiLLL. 


the  delivery  of  the  writ  to  him  for  execution 
and  its  return;  nor  was  it.  pending  the  proceed- 
ings bv  libel,  within  the  State  of  Indiana,  but 
that  during  this  time,  and  for  a  period  long 
after  the  entry  of  the  decree  of  confiscation,  u 
was  in  the  custody  and  possession  of  the 
plaintiff,  in  the  State  of  Kentucky ;  wherefore, 
the  declaration  continues,  the  return  of  the 
Marshal  was  wholly  false,  and  a  decree  of 
condemnation  was  founded  upon  a  false  return, 
and  hence  an  action  hath  accrued  to  the  plaint- 
iff on  the  bond  of  the  Marshal. 

To  this  declaration  the  defendants  demurred, 
and  upon  the  argument  of  the  demurrer  the 
following  questions  arose  upon  which  the 
judges  01  the  court  were  opposed  in  opinion: 

1.  Whether,  upon  the  facts  stated  in  the 
declaration,  it  was  material  and  necessary  to 
the  due  and  legal  service  of  the  writ  of  moni- 
tion therein  set  forth  by  the  Marshal,  that  he 
should  have  seized  and  taken  into  his  custody 
and  under  his  control  the  promissory  note  men- 
tioned. 

2.  Whether  the  return  to  the  writ  of  moni- 
tion, as  set  forth  in  the  declaration,  must  be 
construed  to  mean  that  the  Marshal  had  aatually 
taken  into  his  custody  and  under  his  exclusive 
control  the  promissory  note. 

8.  Whether,  on  the  hypothesis  that  all  the 
matters  as  set  forth  in  the  declaration  are  true, 
the  judgment  and  proceedings  in  the  district 
court,  as  therein  stated,  would  estop  the  plaint- 
iff to  maintain  an  action  on  the  promissory 
note  against  the  maker. 

The  Act  of  July  17th,  1862  (12  Stat,  at  L., 
590,  sees.  S,  6,  7).  contemplates  the  seizure 
of  the  property,  the  forfeiture  of  which  is 
sought  by  the  proceedings  taken  under  its 
provisions.  It  savs  so  in  express  terms.  In 
one  section  it  makes  it  the  duty  of  the  Presi- 
dent "  to  cause  the  seizure  "  of  the  estate  and 
property,  money,  stocks,  and  credits  of  the  per- 
sons designated  therein.  In  another  section  it 
declares  that  the  like  property  of  persons 
engaged  in  armed  rebellion  against  the  United 
States,  or  in  aiding  or  abetting  the  Rebellion, 
"shall  be  liable  to  seizure,"  and  imposes  a 
similar  duty  upQ%  the  President  to  seize  and 
use  it.  And  in  a  third  section  it  provides,  that 
to  secure  the  condemnation  and  sale  of  the 
property,  "after  the  same  shall  have  been 
seized,  proceedings  shall  be  instituted,  in  the 
name  of  the  United  States,  in  any  district  court 
thereof,  or  in  any  territorial  court,  or  in  the 
District  Court  for  the  District  of  Columbia, 
within  which  the  property,  or  any  part  thereof, 
may  be  found,  or  if  movable,  may  first  be 
brought;  and  that  such  proceedings  shall  con- 
form, as  nearly  as  possible,  to  proceedings  in 
admiralty  or  revenue  cases. 

The  seizure  of  the  property,  as  thus  seen,  is 
made  the  foundation  of  the  subsequent  pro- 
ceedings. It  iseasential  to  give  jurisdiction  to  the 
court  to  decree  a  forfeiture.  Now,  by  the  seizure 
of  a  thing  is  meant  the  taking  of  a  thing  into  pos- 
session, the  manner  of  which,  and  whether 
actual  or  constructive,  depending  upon  the 
nature  of  the  thing  seizied.  As  applied  to  sub- 
jects capable  of  manual  delivery,  the  term 
means  caption;  the  physical  taking  into  cus- 
tody. 

In  the  case  at  bar,  a  visible  thing,  capable  of 
physical  possession,  is  the  subject  of  the  llbeL 
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It  U  the  promissory  note  of  Pelham  which  con- 
stitutes the  re»,  against  which  the  proceeding 
is  instituted,  and  not  "  a  credit,"  or  debt, which 
the  note  is  supposed  by  the  defendants'  counsel 
to  represent.  WhPther  by  any  proceedings  un- 
der the  Act  of  July,  1863,  the  indebtedness  of 
a  mailer  on  a  negotiable  promissorv  note  before 
its  maturity,  could  be  reached  without  the  pos- 
session of  the  note  itself,  ia  not  a  question  pre- 
sented for  our  consideration.  It  is  sufficient 
that  the  object  of  the  present  libel  is  to  reach 
'  the  note  itself.  This  appeare  at  every  stage  of 
the  proceedings;  in  the  information;  in  the  mo- 
nition to  the  Marshal ;  in  his  return ;  in  the  de- 
cree of  the  court;  and  in  the  sale  made. 

To  effect  iu  seizure,  as  required  by  the  Act 
it  was,  therefore,  necessary  for  the  Marshal  to 
take  the  note  into  his  actual  custody  and  con- 
trol. And  such  was  the  purport  of  the  com- 
mand of  the  writ  of  monition .  The  writ  describes 
the  note,  and  the  command  to  the  Marshal  is, 
"  to  attach  the  note,  and  to  detain  the  same  in 
your  custody  until  the  further  order  of  the 
court  respecting  the  same," — language  which  is 
inconsistent  with  any  service  than  that  made 
by  physically  taking  the  note  into  his  posses- 
sion and  control.  This  form  of  command  is 
usually  adopted  in  warrants  to  the  Marshal  in 
cases  of  municipal  seizure.  "  On  receiving  it " 
(the  warrant),  says  Conkling  in  his  Treatise,  "it 
la  the  duty  of  the  Marshal  to  arrest  the  property 
seized  by  taking  it  into  his  custody."  Fourth 
edition,  p.  524.  The  term  arrest  is  the  technical 
term  used  in  admiralty  process  to  indicate  an 
actual  seizure  of  property.  And  the  return  of 
the  Marshal  to  the  writ,  that  he  has  arrested  the 
property  within  mentioned, "  sienifles  in  apt  and 
technical  lansuage  that  he  has  actually  taken 
the  property  into  his  custody  and  under  his 
control. 

The  first  and  second  questions  certified  to  us 
must,  therefore,  be  answered  in  the  affirmative. 

The  third  question  rests  upon  an  hypothesis, 
and  we  must  decline  to  answer  it  until  it  has 
lost  its  hypothetical  character  and  become  in- 
yolvcd  in  actual  controversy. 

Cited— 16  Wall.,  197, 201,  802. 6M;  IT  Wall.,  W ;  99  U. 
S.,  878;  1  DllL,  880;  6  Bla8.,M8. 


BENJAMIN  H.  CHEEVER,  Appt., 

T. 

JESSE  B.  WILSON  urn  ANNIE  J.  WOR- 
CESTER. 

(See  8.  C,  9  Wall.,  WB-OL) 

Marriage  tattlenunt — rights  of  ieife—ttate  latei 
and  judgmeiUs — wife't  separate  domicU — di- 
toree  ntU,  ithere  inttituted. 


Under  a  inuTla««  settlement  which  vested  the  ti- 
tle Id  a  trustee,  In  trust  to  permit  the  wife  to  ro- 
oelve  rents  and  profits  of  lands  for  her  sole  use :  the 
real  estate  therein  desorlbed  became  the  separate 

groperty  of  the  wife,  and  she  had  the  same  power 
)  anticipate  and  Incumber  the  rents  as  If  she  had 
been  a  /eme  aole. 

The  courts  of  the  United  States  take  a  iudloiol 
notice  of  the  laws  and  Judicial  decisions  of  the  sev- 
eral States. 

The  Constitution  and  laws  of  the  United  SUtes 
^ve  an  Indiana  decree  the  same  effect  elsewliere 
which  it  has  in  Indiana. 

The  SndlnR  of  the  residence  of  the  plaintiff  by  the 
decree  is  sumoient,  until  overcome  br  adverse  tes- 
timony. 

The  wife  may  acquire  a  separate  domicll  from  her 
husband  whenever  it  Is  necessary  or  proper  that 
she  should  do  so. 

Proceedinar  for  a  divorce  may  be  Instituted  where 
the  wife  has  her  domioll :  the  place  of  marriage,  of 
the  offense,  and  the  domioll  of  the  husband  are  of 
no  consequence. 

[No.  58.] 
Argued  Feb.  S,  1870.        Decided  Feb.  SI,  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  compel  the  payment  of 
certain  moneys  claimed  to  be  due  from  the  de- 
fendants upon  certain  leases,  etc.  A  decree 
having  been  entered  dismissing  the  bill,  the 
complainant  took  on  appeal  to  this  court. 

The  case  is  fully  stateil  by  this  court. 

Meiirt.  W.  W/Boyee.  C.  Outhing  and  ThM. 
Wilton,  for  appellant: 

Be*  judicata.  A  judgment  or  decree  of  a  court 
of  competent  jurisdiction  is  concluoive,  wherever 
the  same  matter  is  brought  in  controversy  be- 
tween the  same  parties  or  privies. 

Mae»  V.  CaldaeU,  2  Wall. ,  85  (69  U.  S. .  XVII., 
756);  HopkiM  v.  Lee,  6  Wheat..  109:  Pari»h  v. 
Ferrit,  2  Black,  606  (87  U.  8.,  XVU.,  817); 
Waiden  v.  Bodley,  14  Pet.,  166:  Thoma*  v.  Law- 
ton,  21  How.,  882  (82  U.  8.,  XVI.,  82);  AbU- 
man  v.  Booth,  21  How.,  506  (62  U.  B.,  XVI., 
169);  Thompmtn  v.  Babertt,  24  How.,  338  (69 
U.  S..  XVI.,  648);  ilspdsn  v.  Nixon.  4  How., 
467;  Steam  Packet  Co.  v.  Siekiet.  24  How.,  383 
(36  U.  8..  XVI.,  660);  Warburton  y.  Aken,  I 
McLean.  460;  BiueU  v.  Briggt,  9  Mass.,  463. 

"If  the  judgment  is  conclusive  in  the  Slate 
where  it  was  pronounced,  it  is  equally  conclu- 
sive everywhere "  in  the  courts  of  the  United 
States. 

Christmai  v.  ButteU,  6  WaU..  303  (73  U.  8., 
XVIII.,  478);  Story,  Const.,  sec.  818,  8d  ed. 

The  courts  of  evenr  country  are  the  exclusive 
judges  of  their  own  jurisdiction;  so  far  as  it  de: 
pends  on  their  municipal  law. 

Bote  V.  Himely.  4  Cranch,  341;  OHgnon  ▼. 
Aitor,  3  How..  839. 

In  Indiana  the  decree  is  conclusive. 

Whenever  the  wife  Is  plaintiff  in  a  divorce 
suit,  it  is  the  burden  of  the  allegation  that  she 


NoTB.— Domlcfl  of  uife  In  divorce  aetloru. 

The  common  law  rule  Is  that  the  domldl  of  the 
wife  follows  that  of  the  husband.  Ha<ilcett8town 
Bk.  V.  Mitchell^  Dutcher,  616 :  Greene  v.  Greene, 
U  Pick.,  410;  Williams  v.  Saunders,  6  Cold..  60; 
Hatrston  v.  Halrston,  2T  Miss..  7M ;  McAfee  v.  Ky. 
University,  7  Bush.,  13S;  Smith  v.  Morehead,  6 
Jones,  Bq.,  800;  Brewer  v.  Linnaeus,  36  Me.,  428; 
Waterborousrh  v.  Newfleld,  8  Greenl.,  208 ;  Hood  v. 
Hood,  11  Allen,  199. 

Where  husband  and  wife  are  living-  under  a  Judi- 
cial separation  or  divorce  from  bed  and  l)oard,  the 
domlcll  of  the  wife  does  not  follow  the  hustmnd's 
Barber  v.  Barber,  62  U.  S.  XVI.,  226;  Williams  v. 
Dormer,  16  Jur.,  866 ;  9  Bng.  L.  *  E.,  698 ;  2  Bobert- 
gon,  8(H;  Bennett  v.  Bennett,  Deady,299. 
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Where  the  wife  commits  an  offense  entltilng  hus- 
band to  a  divorce,  his  domicll  must,  for  the  pur- 
poses of  the  lltliratlon,  be  regarded  as  hen  alio, 
even  though  the  wife  may,  in  fact,  be  llvlof  in  so- 
other country.  Tovey  v.  Undsay,  I  Dow,  IIT; 
Whitcomb  v.  Whltcomb,t  Curt.  Bo.,  361;  7  &«• 
Be,  1A9 ;  Chichester  v.  Donegal,  1  Add,  Be.  6;  War^ 
render  V.  Warrender,£Cl.  *  F.,488:  but  see  Irby 
V.  Wilson.  1  Dev.*  Bat.  Bq..668,  688;  Borden  v. 
Fitch,  16  Johns.,  Ul ;  and  see  Hull  v.  Hull,  2  Strob. 
Eq.,  174 ;  Hare  v.  Hare,10Tez.,  866 ;  Green  r.Orseo. 
11  Pick.,  410;  Hood  V.Hood,  11  Allen,  196. 

Where  wife  is  plaintiff  she  may  sustain  herself  on 
her  husband's  domicll,  though  she  Is,  In  fact,  Ut- 
ing-  abroad.  Masten  v.  Hasten,  16  N.  H.,  UB;  Dsrii 
V.  Davis,  80  IU..  180 ;  Harrison  v.  Hairiaon,  20  Alk 
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to  entitled,  through  the  miscooduct  of  her  hus- 
band,to  a  separate  domtcil.  If  she  fail«  to  prove 
this,  she  fails  in  her  cause;  if  she  does  prove  it, 
she  establishes  her  cause. 

2  Bish.  Mar.  &  Div.,  126,  sec.  125. 

A  wife  may  establish  separate  domicil  from 
her  husband. 

DOton  ▼.  DUmm,  4  R  I.,  87;  Eanberry  v. 
Hanbeny.  29  Ala.,  718. 

A  wife  may  have  separate  domicil  from  her 
husband  for  purpose  of  divorce. 

Story,  Confl.  L.,  285,  n./  JmiMU  v.  Jenneit, 
24  Ind. .  855. 

Jvdge  Story  says:  "The  doctrine,  now  firmly 
established  in  America,  is;  that  the  law  of  the 
place  of  the  actual  bona  fide  domicil  of  the  par- 
ties, gives  jurisdiction  to  decree  a  divorce. 

Story,  Confl  L.,  287,  sec.  280;  see.  also,  Bish. 
Mar.,  n.  to  sec.  142;  Harding  v.  Allen,  9  Me., 
140. 

"The  protection  of  innocent  parties  and  the 

Eurity  of  public  morals  require  that  divorces 
iwfully  pronounced  in  one  Jurisdiction  *  *  * 
should  be  recognized  as  operative  and  binding 
everywhere." 

Harriton  v.  EarriKm,  19  Ala.,  499;  Tolen  y. 
ToUn,  2  Blackf.,  407;  Maguire  v.  Magvire,  7 
Dana.  181;  WaUv.  William»(m,8A\&..^:  WaU 
▼.  Wi^iatnt,  11  Ala.,  826:  FeUotee  v.  FWlowi,  8 
N.  H..  160;  PateUng  ▼.  Bird,  18  Johns.,  192; 
Manefleld  v.  Melniyre,  10  Ohio,  27;  Cooper  v. 
Cooper,  7  Ohio,  2d  Vt.,  288;  Qleaton  v.  Oleamm, 
4  Wfa.,  64;  HiMeUy.  HuVteU,  3  Wis.,  662;  DO- 
tony.  Ditaon,  4  R.  I.,  87. 

Apart  from  the  question  of  divorce,  it  is  sub- 
mitted that  the  money  part  of  the  decree  in  the 
Indiana  court  is  conclusive  in  this  case. 

Meters.  W.  S.  Cox,  J.  M.  Oarlide  and  W. 
A.  Meloy,  for  appellees: 

The  decree  of  divorce  was  void  for  want  of 
jurisdiction. 

The  courts  of  Indiana  had  no  jurisdiction  to 
decree  the  divorce  of  any  btit  bona  fide  domi- 
ciled citizens  of  that  State. 

Bish.  Mar.  and  Div..  sec.  m,etieq.;  Story, 
Ctonfl.  L..  sec.  228-230;  Ctuae  v.  CA<M«,6Gray, 
157:  Jaekeon  v.  Jackson.  1  Johns.,  424;  Doreey 
▼.  Dortey,  7  Watte.  349;  Bradihaw  v.  Beat^, 
18  Wend.,  407;  Hind»  v.  Hindi,  1  la.,  86. 

The  question  of  bona  fide  domicil  is  one  of 
fact.  It  is  clear,  from  the  proof,  that  Mrs. 
Clieever  went  to  Indiana  for  the  sole  purpose 
of  procuring  this  divorce. 

Besides,  during  her  coverture  she  could  not 
have  acquired  a  domicil  in  Indiana. 


Pa.  V.  Bavenel,  21  How.,  110(62  U.  8.,  XVI., 
86). 

If  there  was  jurisdiction  of  the  person,  there 
was  none  to  meet  the  wife's  property,  even 
through  the  performance  under  the  laws  of  In* 
diana,  which  provide  that  where  a  divorce  is 
decreed  for  the  act  of  the  husband,  the  wife 
shall  be  restored  to  her  property  as  if  he  had 
died. 

See  R  S.  of  Ind.  of  18—,  art.  48,  ch.  4,  sec. 
18. 

Even  if  there  was  jurisdiction,  the  decree  was 
unjust,  and  the  courts  of  this  district  are  not 
bound  to  cany  it  into  execution.  It  does  not 
establish  a  prior  indebtedness  or  title.  It  merely 
undertakes,  in  the  exercise  of  judicial  discre- 
tion, to  create  righte  of  property  anew.  Our 
courts  are  called  on  in  this  suit  to  enforce  that 
decree.    They  are  not  bound  to  do  so. 

8  Dan.  Ch.  Pr..  1869. 

Mr.  Jattiee  Swayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Supreme  Court  of  the  District  of  Colum- 
bia. 

The  material  facts  of  the  case,  as  disclosed  in 
the  record,  are  as  follows: 

On  the  6th  of  September,  1842,  Cheever,  and 
the  defendant,  Annie,  then  Annie  J.  Hughes, 
executed  a  deeid  of  marriage  settlement,  whereby 
the  title  of  the  real  estate  therein  described,  situ- 
ate in  the  City  of  Washington,  was  vested  in 
Sarah  T.  Hu'i^hes,  the  mother  of  Annie,  "in 
trust,  to  permit  her  daughter,  the  said  Annie  J. 
Hughes,  to  receive  take  and  enjoy  the  rents 
and  proflta  of  the  said  lands  and  premises  to  her 
sole  and  exclusive  use  and  benefit,"  etc.  The 
property  embraced  in  the  settlement  is  desig- 
nated in  the  proceedings  as  "the  Avenue  prop- 
erty," and  "the  Sixth  Street  property."  On  the 
8th  of  September,  1842,  the  parties  were  mar- 
ried. On  the  10th  of  September,  1855,  Mrs. 
Cheever  and  Mrs.  Hughes  executed  to  the  de- 
fendant, Wilson,  a  lease  of  the  Avenue  prop- 
erty for  five  years,  from  the  1st  of  October,  1865, 
at  an  annual  rent  of  (1,800.  to  be  paid  quar- 
terly. On  the  26th  of  November,  1866,  they 
executed  a  deed  of  trust  to  Carlisle  and  Maury, 
to  secure  certain  advances  therein  mentioned, 
made,  and  to  be  made,  by  the  defendant  Wil- 
son, to  Mrs.  Cheever. 

This  deed  refers  to  the  lease,  and  authorizes 
Wilson,  after  the  1st  of  October,  1857,to retain 
and  apply  the  rents  to  the  indebtedness  until  it 


SB'.  Kasbaw  v.  Kasbaw,  3  Cal.,  318:  Thompson  v. 
State,  28  Ala.,  12;  Hanlwrr/  v.  Hanberrr,  2S  Ala., 
710;  5  Tew..  aU :  •  Humph„  148 ;  8  Watts.  &  S.,  251. 

Tbia  has  been  denied  by  some  courts  and  in  otbera 
Is  nut  settled.  Schonwald  v.  Schonwald.S  Jones, 
Bq..  307 :  Ashbaugrh  v.  Ashbaugb,  17  111.,  47S ;  Kruse 
V.  Kruse,  25  Ho.,  e». 

A  huslMnd  deserted  his  wife  in  Massachusetts, 
where  she  resided  and  remained.  Be  removed  to 
New  Hampshire,  and  she  was  refused  a  divorce  In 
the  latter  Slate  oo  the  ground  of  non-residence. 
Hopkins  V.  Hopkins,  35  N.  H..  474. 

For  the  purpose  of  an  action  of  divorce,  the  wife 
may  require  a  separate  domldl.  Burlen  v.  Shan- 
non. 115  Mass.,  448;  Colvln  v.  Beed,  6  Smith  (Pa.), 
375:  Marteau  v.  Harteau,  14  Pick.,  181:  S.  C.,  25 
Am.  Dec.,  872;  The  Republic  v.  Slddmore,  2  Tez., 
181 :  Klnnler  v.  Kinnler,  46  N.  Y.,  535 ;  Frary  v. 
Frarv.  10  N.  H.,  81;  Yates  v.  Yates,  2  Beasley,  280: 
BanilD^  v.  Alden,  9  Oreenl.,  140 ;  S.  C,  23  Am.  Deo., 
549;  Han  berry  v.  Hanberry,  28  Ala.,  719:  Sawtell 
V.  Sawtell,  17  Conn.,  284 ;  Hinds  v.  Hinds,  llowa,  36 ; 
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Fickle  V.  Fickle,  5  Terg.,  203;  Hare  v.  Hare,  10 
Tex..  366;  Richardson  v.  Klchardson,  2  Mass.,  153: 
Tolen  V.  Tolen,  2  Blaokf.,  407;  Brett  v.  Brett,  6 
Met.,  283;  Fish II  v.  Flshll,  2  Lttt.,  337;  see,  also. 
Dasent  v.  Dosent,  1  Robertson,  800;  Harrison  v. 
Harrison,  19  Ala.,  499 :  Wharton  v.  Malr,  Fenr., 
250;  8  BoK.  Eo..  414:  Vlsoher  v.  VIsoher.  18  Barb., 
640:  Chase  v.  Chase,  6  Qray,  167 ;  Shanks  v.  Dupont, 
28  b.  3.  (3  Pet.),  242;  Tence  v.  Venoe,  15  How.  Pr.. 
497. 

Some  oases  hold  that  after  the  offense,  wife  can- 
not acquire  a  new  domloU  In  which  toj>rosecute 
her  action  for  divorce.  Neal  v.  Hor  Husband,  1 
La.  Ann.,  315 ;  Dorsey  v.  Dorsey,  7  Watts,  348 ;  Jack- 
son v.  Jackson,!  Johns.,  424;  Maguire  v.  Macrulre, 
7  Dana,  161 ;  see  Pawling  v.  Bird.  18  Johns.,  192 ;  Col- 
lett  V.  Collett,  3  Curt.  Ec,  726 : 7  Bng .  Ec,  583 ;  Da- 
sent  V.  Dasent,  1  Robertson,  OOO;  Olover  v.  Olover, 
16  Ala.,  440. 

The  residence  of  the  wife  Is  In  subordination  to 
that  of  her  husband,  Burnham  v.  Rangeley,  1 
Wood.  &  M..  7. 
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should  be  extinguished.  On  the  Uth  of  Feb- 
ruary, 1857.  Mrs.  Cheever  executed  to  Wilson 
«  paper  purporting  to  assign  to  him  all  the  rents 
then  due  and  thereafter  accruing  until  he  should 
have  received  the  sums  therein  mentioned.  A 
further  lease  was  nven  by  Mrs.  Hughes  and 
Mrs.  Cheever  to  Wilson,  on  the  16th  of  July, 
1857,of  the  Avenue  property,for  the  term  of  five 
years,  to  commence  on  the  Istof  October,  I HUU, 
at  the  same  rent,  to  be  paid  in  the  same  manner 
as  was  provided  in  the  former  lease.  Mr.  and 
Mrs.  Cheever  lived  together  in  Washington  un- 
til December,  1854,  when  they  separated.  On 
the  16th  of  .June,  1857,  Mrs.  Cheever  filed  her 
petition  for  a  divorce  in  the  Circuit  Court  of 
Marion  County,  Indiana.  She  described  herself 
therein  as  a  bma  fide  resident  of  that  county. 
The  cause  was  removed  by  an  order  for  a  change 
of  venue  to  the  Circuit  Court  of  Madison  Coun- 
ty, in  that  State.  On  the  19th  of  August,1857, 
Cheever  appeared  and  filed  his  answer  and  a 
cross-petition.  On  the  26th  of  that  month  the 
court  decreed  a  divorce  a  vinculo  matrimonii.aiid 
thereafter,  by  the  agreement  of  the  parties,  it 
was  further  decreed  that  Cheever  should  have 
the  custody  of  the  three  elder  children.and  that 
Mrs.  Cheever  should  have  the  custody  of  the 
younger  one  until  the  further  order  of  the  court, 
and  that  for  the  support  and  education  of  the 
children  Cheever  should  receive  one  third  of  the 
rents  and  profits,  to  which  Mrs.  Cheever  was 
entitled,  accruing  from  the  property  described 
in  the  deed  of  settlement.  The  decree  declared 
"that  the  same  is  hereby  decreed  to  the  said 
Benjamin,,  as  the  same  shall  hereafter  become 
due  and  payable,  for  the  uses  and  purposes  of 
the  said  mftuit  children  during  the  lifetime  of 
the  said  Annie.  *  *  •  And  the  said  Annie 
shall  execute  to  the  said  Benjamin  a  good  and 
sufficient  power  to  receive  said  rents  and  profits 
for  the  uses  and  purposes  herein  decJared.which 
shall  be  sufficient  for  the  purpose."  On  the  27th 
of  August  she  executed  such  instrument,  pur- 
suant to  the  decree;  but  before  doing  so  she 
added  this  sentence  to  the  draft  which  had  been 
prepared:  "This  assignment  of  rents  is  subject 
to  an  incumbrance  upon  said  rents  to  my  agent, 
Jesse  B.  Wilson,  of  about  $S,000."  Her  inter- 
est in  the  rents  at  the  date  of  the  decree  was 
two  thirds  in  poese8sion,and  the  remaining  third 
expectant  upon  the  death  of  her  mother,  who 
received  that  portion  for  her  dower.  Notice  of 
the  decree  was  given  to  Wilson  within  a  very 
short  time  after  it  was  rendered.  He  did  not 
recognize  the  complainant's  claim,and  has  never 
paid  him  anything. 

Soon  after  the  divorce  was  granted  Mrs.  Chee- 
vermarried  Louis  Worcester.  On  the  llthot  De- 
cember,l858,  Worcester  and  wife  gave  to  Wilson 
an  instrument  whereby  they  assigned  to  him  all 
her  rents  until  he  should  have  received  the  sum 
of  18,000.  On  the  80th  of  December,  1858, 
Worcester  and  wife  and  Mrs.  Hughes  gave  to 
Wilson  an  extension  of  his  lease  of  the  Avenue 
property  for  the  term  of  ten  years,  from  the  1st 
of  October,  1860,  being  an  addition  of  five  years 
to  the  term  of  the  last  preceding  lease.  Ai  the 
same  time  Mr.  and  Mrs.  Worcester  executed  to 
him  a  further  assignment  of  the  rents.  The 
Avenue  building  were  destroyed  by  fire  in 
April,  1863.  Wilson  erected  the  present  store 
on  the  property  at  a  cost  to  himself  of  upwards 
64>K 


of  $4,000.  He  has  continued  to  occupy  it,  and 
has  paid  no  rent  since  the  fire  to  any  one. 

Mrs.  Hughes  died  on  the  12th  of  April.  1863. 
Worcester  died  before  that  time.  On  the  ^W 
of  October,  1868,  Wilson  and  Mrs.  Worcester 
came  to  a  settlement  of  their  accounts.  He  had 
collected  the  rents  of  the  Sixth  Street  property 
up  to  that  time,  but  did  so  no  longer.  The  ac- 
counts embraced  the  rents  received  from  that 
property,  as  well  as  that  from  the  Avenue  prop- 
erty, and  extended  to  the  period  of  the  fire. 
The  result  was  that  she  was  found  to  be  indebted 
to  him  in  the  sum  of  $3,290. 

The  complainant's  bill  was  filed  the  31st  of 
June,  1858,  and  seeks  a  specific  performance  (rf 
the  Indiana  decree,  against  Wilson,  as  to  the 
portion  of  the  rents  allotted  to  the  complainant 
for  the  benefit  of  the  children.  On  the  17th  of 
June,  1868,  it  was  ordered  by  the  court  that  the 
auditor  should  report  uDon  the  state  of  the  ac- 
counts between  Mrs.  Worcester  and  Wilson. 
'There  was  no  finding  as  to  the  rights  of  the  par- 
ties, and  no  specific  directions  were  given  in  the 
order. 

The  auditor  made  a  very  elaborate  report.  As- 
suming tlie  Indiana  decr^  to  be  valid,  bis  con- 
clusions were  that  the  balance  due  to  Wilson 
for  his  advances  on  the  faith  of  the  pledges  of 
the  rents,  prior  to  the  divorce  or  his  having  no- 
tice, and  at  the  time  of  notice — which  the  au- 
ditor found  to  be  the  11th  of  September.  1857 
—was  $4,637.78,  including  interest;  and  that 
this  balance  was  extinguished  on  the  Ist  of  Jan- 
uary, 1863,  leaving  an  overplus  of  $38.30;  that 
there  was  due  to  the  complainant  the  sum  of 
$633.97,  including  interest,  for  rents,  from  the 
time  of  the  payment  of  Wilson's  advances  to  the 
Ist  of  January,  1865,  the  last  quarter  day  before 
the  adjustment  by  the  auditor,  and  the  further 
sum  of  $2,437.41  and  interest  for  rents,  from 
the  date  of  the  decree  to  the  time  the  advances 
were  paid ;  that  the  amount  of  the  rents,  accni- 
ing  from  the  time  of  the  payment  of  the  ad- 
vances to  the  1st  of  March,  IwS.  from  the  Ave- 
nue property,  as  well  as  the  Sixth  Street  houses, 
while  the  defendant  collected  the  rents  of  the 
latter,  excluding  the  third  which  fell  in  by  the 
death  of  Mrs.  Hughes,  was  $1,831.84;  that  the 
amount  due  to  the  complainant  was.  therefore, 
$3,060.88,  and  that  the  sum  in  the  hands  of  the 
defendant,  Wilson,  applicable  thereto  in  pay- 
ment, $1,831.84,  was  not  sufficient  to  pay  oom- 
plainani's  arrears  by  the  sum  of  $1,^6.68. 

According  to  the  report  the  claimant  is  enti- 
tled to  a  decree  against  Wilson  for  the  sum  of 
$1,881.84,  with  interest  from  the  Istof  March, 
1865,  and  for  the  further  sum  of  $1,296.58 
against  Mrs.  Worcester,  with  interest  from  the 
same  time.  The  sum  proposed  to  be  decreed 
against  Wilson  is  made  up  of  two  elements:  (1,V 
the  complainant's  share  of  the  rents  received  Iqr 
AVilson  after  his  advances  were  paid,  with  in- 
terest down  to  March  Ist,  1865,  beins  $622.97; 
and  (3),  the  share  belonging  to  Mrs.  Woroester 
of  the  rents  accruing  after  the  same  period  (ex- 
cluding her  mother's  share,  which  lapsed  by  ber 
mother's  death),  with  interest  computed  auoto 
her  the  Ist  of  March,  1865,  being  $1,906.87. 
these  sums  making  together  the  aggr^ate  of 
$1,881.84.  Theauditorheld  that  Wilson  waslia- 
ble  for  the  latter  sum,  because  the  oomptainnt 
was  entitled  to  it,  on  the  principle  of  mabKpr 
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tkm.  All  the  parties  excepted  to  the  report.  The 
'Court  sustained  the  defendant's  exceptions,  and 
dismissed  the  bill  upon  the  grotind  that  the  In- 
'diana  decree  was  void. 

Upon  the  execution  of  the  deed  of  settlement, 
the  real  estate  therein  described  became  the  sep- 
arate property  of  Mrs.  Worcester,  and  she  had 
the  same  power  to  anticipate  and  incumber  the 
rents  as  if  she  had  tieen  a/«nt«  lole.  10  B.  Mon- 
roe. 247;  Golnn  v.  Ourrier,  23 Barb..  381 -.Beat- 
ley  ▼.  Thomat,  15  Vesey,  596;  BuUpin  v.  Clarke, 
17  Vesey.  866;  Jaques  ▼.  Methodist  Ghureh,  17 
Johns..  648;  North  American  Coal  Company 
▼.  DyeU.l  Paige,  i-.Inmiranee  Company  y.Bay, 
4  N.  Y.,  »;  Gardnerv.  Gardner,  22  Wend., 526; 
Brmening  v.  Coppage,  8  Bibb,  87;  1  Story,  Eq., 
sec.  64;  2  Bibb.,  198;  8  Bibb,  87. 

The  proportion  of  the  rents  to  which  the  com- 
plainant was  entitled  was  one  third  of  the  two 
thirds  to  which  Mrs.  Worcester  was  entitled  at 
the  time  of  the  rendition  of  the  decree  in  Indi- 
ana. The  decree  had  reference  to  her  rights  as 
they  existed  at  that  time.  It  was  not  affected 
by  the  falling  in  of  the  other  third,  which  her 
mother  held  as  her  dower  to  the  time  of  her 
-death. 

The  complainant  was  not  bound  by  the  lease 
of  December,  1858.  It  was  executed  after  the 
decree  and  notice  to  Wilson.  He  was  bound  by 
the  preceding  lease  of  July,  1857,  which  was 
<xecuted  l)efore  the  decree.  That  lease  contained 
a  covenant  on  the  part  of  Wilson  to  repair  and 
pay  rent.  It  did  not  expire  until  October  1st, 
1805. 

The  buildings  on  the  Avenue  property  de- 
stroyed by  fire  in  April,  1862,  were  insured  in 
the  name  of  Mrs.  Hughes  for  $4,000,  and  she 
received  that  amount  from  the  insurance  com  - 
pany.  The  lease  of  1857  fixed  the  amount  of 
the  rent.and  the  complainant  is  entitled  to  claim 
accordingly. 

Under  the  lease  of  1858,  important  questions 
may  arise  between  Wilson,  Mrs.  Worcester,  and 
the  estate  of  Mrs.  Hughes,  but  they  do  not  af- 
fect the  rights  of  the  complainant  m  this  litiga- 
tion, and  we  need  not,  therefore,  consider  them. 

It  was  proper,  under  the  circumstances,  to 
include  in  the  accounts  the  rents  received  by 
Wilson  from  the  Sixth  Street  property.  That 
property  was  embraced  in  the  deed  of  settle- 
ment and  in  the  Indiana  decree.  The  record  of 
that  case  was  filed  with  the  bill  as  an  exhibit, 
and  became  a  part  of  it.  The  prayer  of  the  bill 
is  for  general  relief.  The  securities  given  by 
Mrs.  Worcester  embraced  alike  the  rents  accru- 
ing from  that  and  the  Avenue  property.  Wil- 
•oo  had  applied  and  credited  both.  It  would 
not  be  proper  to  withdraw  and  separate  the  for- 


It  appears  by  the  complainant's  exceptions, 
that  h«  objected  strenuously  in  the  court  below 
to  the  findings  of  the  auditor,  as  to  the  state  of 
ttte  accounts  between  WiUon  and  Mrs.  Worces- 
ler  toucliing  the  advances.  After  a  careful  con- 
«ide«ation  of  the  evidence,  we  are  satisfied  with 
Jiia  ooaclusions,  and  see  no  reason  to  disturb 
them.  We  do  not  think  anvthing  would  be 
nliied  to  the  interests  of  justice  by  modifying 
Uw  mort,  or  by  setting  it  aside,  and  ordering 
•  hBlliei  examination  of  the  subject. 

Wff  tblnk  the  auditor  was  right  in  his  con- 

I  apon  the  point  of  subrogation.  A  much 

r  amonnt  of  the  complainant's  share  of  the 
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rents  than  this  principle  willgive  him  of  hers 
was  applied  in  payment  of  Wilson's  advances. 
It  is  proper  that  an  equal  amount  of  her  share, 
according  to  her  rights,  as  they  were  when  the 
decree  was  rendered,  should  replace  what  had 
been  so  applied  for  her  benefit.  This  will  leave, 
unaffected  by  this  ruling,  for  her  enjoyment, 
the  full  third  which  had  l)elonged  to  her  mother, 
and  to  which  she  became  entitled  at  her  mother^s 
death.  We  are  satisfied  with  the  auditor's 
findings  as  to  the  amount  for  which  the  defend- 
ants respectively  should  be  held  liable.  Their 
exceptions  should  have  been  overruled. 

The  decree  rendered  in  Indiana,  so  far  as  it 
related  to  the  real  property  in  question,  could 
have  no  extraterritorial  effect;  but,  if  valid,  it 
t)ound  personally  those  who  were  parties  in  the 
case,  and  could  have  been  enforced  in  the  itUut 
ret,  by  the  proper  proceedings  conducted  there 
for  that  purpose.  Sutpheny.  Fowler.  9PaiKe,280; 
MiumeY.  WatU.  6  Cranch.  148, 158;  8  Ves.,  44; 
Suann  v.  Fbnnereau,  8  Ves..  Jr.,  4A; Portaging- 
ton  V.  Soulby,  8  Mylne  &  K.,  104;  Monroe  v. 
X>o«^to«,  8  Sandf .  Ch.,  185;SA<i«u«*  v.  Cateidy, 
3  Ed.  Ch.,  152;  1  Story,  Eq.,  sees.  748.  744.  But 
no  question  arises  upon  that  subject.  The  as- 
signment executed  by  Mrs.  Worcester  to  the 
complainant,  of  the  27th  of  August,  1857,  in 
pursuance  of  the  decree,  was  ample  to  vest  in 
him  the  interest  and  authority  which  the  court 
ordered  her  to  convey.  The  reservation  in  be- 
half of  Wilson  was  only  what  the  law  without 
it  would  have  prescribed,  and  did  not  impair 
its  efficacy,  or  limit  what  would  otherwise  have 
been  the  scope  of  its  effect  and  operation. 

The  main  pressure  of  the  arguments  here  has 
been  upon  the  question  of  the  validity  of  the 
Indiana  decree.  Those  at  the  bar  were  confined 
to  that  subject,  and  the  printed  briefs  go  but 
little  beyond  it. 

The  courts  of  the  United  States  take  judicial 
notioe  of  the  laws  and  judicial  decisions  of  the 
several  States.  Penningtonv.  Gil>»on,16Hoyt., 
80. 

Upon  looking  into  the  laws  of  Indiana  we 
find  that  the  proceedings  in  the  case  there  were 
governed  by  "An  Act  Kegulating  the  Granting 
of  Divorces,  Nullification  of  Mamages,  and  De- 
crees and  Orders  of  Court  incidental  thereto." 
approved  May  13th,  1852.  The  petition  makes 
a  case  within  the  statute.  It  alleges  that  the 
petitioner  was  a  bona  fide  resident  ot  the  county 
where  it  was  filed,  and  sets  forth  as  causes  for 
a  divorce  abandonment  from  December,  18-'>4. 
and  cruel  treatment,  by  the  husband.  His 
answer  denied  the  allegations  of  the  petition. 
His  cross  petition  prayed  for  a  divorce,  for  the 
custody  of  the  children,  and  for  provision  for 
their  support  out  of  the  separate  property  of  the 
wife  described  in  the  deed  of  settlement.  The 
decree  sets  forth  as  follows:  "The  court  find 
the  marriage,  abandonment,  and  residence  of 
the  said  Annie  J.  Cheever,  and  the  births  and 
names  and  ages  of  ihe  cbidren,  as  alleged  in 
the  original  petition,  to  be  true,  and  the  residue 
of  said  petition,  to  be  untrue."  A  divorce  was 
thereupon  adjudged  in  the  usual  form. 

It  would  be  a  sufficient  answer  to  the  ques- 
tions raised  as  to  the  validity  of  this  decree  that 
no  such  issue  is  made  in  the  pleadings.  The 
answer  of  Mrs.  Worcester  is  silent  upon  the 
subject.  Wilson,  in  his  answer,  says  lie  "does 
not  admit  the  validity  or  regularity  of  said  de- 
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cree, "  or  that '  'it  is  operative  to  affect  his  rights," 
but,  on  the  contrary,  •  •  *  "reserres  to  liim- 
self  the  right  to  impeach  it  if  occasion  should 
offer  and  require  him  to  do  so."  This  language 
is  too  vague  and  indefinite  tn  have  any  effect. 
If  be  desired  to  assail  the  decree  he  should  have 
stated  clearly  the  grounds  of  objection  upon 
which  he  proposed  to  rely.  The  averments 
should  have  been  such  that  issue  could  be  taken 
upon  them.  WAOs  v.  SaU.  12  Yes..  824.  Be 
and  his  co-defendant  are  precluded  by  the  set- 
tled rules  of  equity  jurisprudence  from  entering 
upon  such  an  inquiry.  Their  silence  is  an  ad- 
mission, and  they  are  bound  by  the  implica- 
tion. As,  however,  the  question  has  been  fully 
argued  upon  both  sides,  and  may  arise  hereafter 
in  further  litigation  lielween  the  parties,  we 
deem  it  proper  to  express  our  views  upon  the 
subject. 

The  petition  laid  the  proper  foundation  for 
the  subeequent  proceedings.  It  warranted  the 
exercise  of  the  authority  which  was  invoked. 
It  contained  all  the  requisite  averments.  The 
court  was  the  proper  one  before  which  to  bring 
the  case.  It  had  jurisdiction  of  the  parties  and 
the  subject-matter.  The  decree  was  valid  and 
effectual,  according  to  the  law  and  adjudica- 
tions in  Indiana.  Stat,  of  1862,  sec.  88;  Me- 
Quiga  v.  MeQuigg,  18  Ind.,  294;  Nori  v.  Eaing. 
9  Ind.,  62;  Leteii  v.  Lewit,  9 Ind.,  106; Bourke 
V.  Bourke,  ti Ind.,  430;  Toleny.  2i>i<n,2  Blackf., 
407;  WUeox  v.  Wileox,  10  Ind.,  486. 

The  Constitution  and  laws  of  the  United 
States  give  the  decree  the  same  effect  else- 
where which  it  had  in  Indiana.  Const.,  Art. 
4,  sec.  1;  Stat,  at  L.,  122;  i>'.dn^  v.  KeUhum, 
11  How.,  17S.  "If  a  judgment  is  conclusive 
in  a  State  where  it  is  rendered,  it  is  equally  con- 
clusive everywhere,"  in  the  courts  of  the  Unit- 
ed States.  2  Story,  Const.,  sec.  1318;  Ohri*t- 
ma*  V.  Suttett,  5  Wall.,  302  [72  U.  8.,  XVIII., 
478]. 

It  is  said  the  petitioner  went  to  Indiana  to 
procure  the  divorce,  and  that  she  never  resided 
were.  The  only  question  is  as  to  the  reality  of 
hernew  residence  and  of  the  change  of  domicil. 
Cow  V.  Clarke,  6  Mason,  70;  Cooper' »  Lettee  v. 
GalbraUh,  8  Wash.  C.  C,  550;  McDonald  v. 
SmcUley,  I  Pet.,  620.  That  she  did  reside  in 
the  county  where  the  petition  was  Sled  is  ex- 
pressly found  by  the  decree.  Whether  this 
finding  is  conclusive,  or  only  prima  facte  suflS- 
cient,  is  a  point  on  which  the  authorities  are 
not  in  barmonv.  2fbyee  v.  Butler,  6  Barb., 
Sup.  C,  613;  HaU  v.  Williams,  6  Pick.,  289; 
MOliv.  Duryee  (2  Amer.  L.  C,  791,  noU).  7  Cr. 
4S1-487.     We  do  not  deem  it  necessary  to  ex- 

gress  any  opinion  upon  the  point.  The  finding 
I  clearly  suSicient  until  overcome  by  adverse 
testimony.  None  adequate  to  that  result  is 
found  in  the  record.  Oiving  to  what  there  is 
the  fullest  effect  it  only  raises  a  suspicion  that 
the  animut  manendi  may  have  been  wanting. 
It  is  insisted  that  Cheever  never  resided  in 
Indiana;  that  the  domicil  of  the  husband  is  the 
wife's,  and  that  she  cannot  have  a  different  one 
from  his.  The  converse  of  the  latter  proposi- 
tion is  so  well  settled  that  it  would  be  idle  to 
discuss  it.  The  rule  is  that  she  may  acquire  a 
separate  domicil  whenever  it  is  necessary  or 
proper  that  she  should  do  so.  The  right  springs 
from  the  necessity  for  its  exercise,  and  endures 
as  long  as  the  necessity  continues.     2  Bishop 
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on  Marriage  and  Div.,  475.  The  proceeding 
for  a  divorce  may  be  instituted  where  the  wira 
has  her  domicil.  The  place  of  the  marriage,  of 
the  offense,  and  the  domicil  of  the  husband  are 
of  no  consequence.  Dition  v.  DUmm,  4  R  I., 
87. 

The  Statute  of  Indiana  enacted  that  "The 
court,  in  decreeing  a  divorce,  shall  make  pro- 
vision for  the  guardianship,  custqdy,  and  sup- 
port and  education  of  the  minor  children  of 
such  marriage,"  Act  1852,  sec.  21.  That  pan 
of  the  decree  which  relates  to  this  subject  has 
been  already  sufficiently  considered.  Barber 
V.  Barber,  21  How.,  682  [68  U.  8.,  XVI,  226J. 
has  an  important  bearing  upon  the  case  under 
consideration.  There  a  wife  had  obtained  a 
divorce  a  menta  et  thoro,  and  an  allowance  of 
alimony,  in  the  State  of  New  York.  The  hus- 
band afterwards  removed  to  Wisconsin.  To 
enforce  the  payment  of  the  alimony  ^e  sued 
him  in  equity  In  the  District  Court  of  the  Unit- 
ed States  for  that  district  The  court  wa» 
clothed  with  equity  powers.  The  ground  of 
federal  jurisdiction  relied  upon  was  the  domi- 
cil of  the  husband  and  wife  in  different  States. 
The  court  decreed  for  the  complainanL  This 
court,  on  appeal,  recognized  the  validity  of  the 
original  decree,  sustained  the  jurisdiction,  and 
affirmed  the  decree  of  the  court  below.  This 
is  conclusive  upon  several  of  the  most  impor- 
tant points  involved  in  the  case  before  us. 

The  decree  of  the  Supreme  Court  of  the  Di*- 
triet  of  Columbia  u  reversed,  and  the  eaute  mil 
be  remanded  with  direetioni  to  enter  a  decree  »» 
cor^ormity  to  this  opinion. 

Clted-»  N.  J.  Bq.  as ;  46  N.  T..  38;  »  Am.  Bep., 
804  (liS  Mass.,  IH):  »  Hlch..  Wl,  m:  »  Am.  Hep., 
Ue,  148 m N.  Y.. 228) :  81  Am.  Bep.,  «K9  Lea- «■&; 
82Am.Rep.,278(T8N.  T.,  88);  41  Am.  Sep..  tte  tilf 
Ohio  aL,Wl)  44  Am.  Bep.  88  a04  IlL,  85). 


WILLIAM  H.  N0RRI8,  JR.  F(f.  th  Brr., 

V. 

THOMAS  JACKSON. 

(See  B.  C  B  WaU.,  ]%-U8.) 

Trial  by  the  court — effect  of  findings — tehat  rul- 
ing* reviewed— generai  and  ipeeuU  finding*— 
exception*. 

The  Act  of  Mar.8, 1865,  allowing  parties  tosubmit 
Issues  of  fact  in  civil  cases  to  be  tried  and  deter- 
mioed  by  the  court,  providesfor  two  kinds  of  flnd- 
inga  la  regard  to  the  facts,  to  wit:  general  and 
special. 

The  special  flndinsr  is  a  statement  of  the  ultimate 
facts  on  which  the  law  of  the  case  must  detfrmlne 
the  riglits  of  the  parties,  and  not  the  evidence  6a 
which  those  ultimate  facts  are  supposed  to  rest. 

Wliether  the  flndlnir  be  general  or  special,  it  lias 
the  same  effect  as  the  verdlot  of  a  Jury,  and  is  ooo- 
clusive  as  to  the  facts  so  found. 

If  the  verdict  be  ^eaeral,  only  such  rulings  of  the 
rourt  in  the  progress  of  the  trial  can  be  reviewed,  as 
are  presented  by  the  bill  of  exceptions,  or  as  may 
arise  on  the  pleadings. 

In  such  oases,  a  biU  of  exceptions  cannot  fy»  used 
to  bring  up  the  whole  testimony  for  review,  any- 
more than  in  a  trial  by  Jury. 

If  the  parties  desire  a  renew  of  the  law  involved 
In  the  case,  they  must  either  get  the  court  to  Ond 
a  special  verdict,  which  raises  the  legal  proposi- 
tions, or  they  must  present  to  the  court  thel  r  propo- 
sitions of  law,  and  require  the  court  to  rule  on  tfaem. 

Objections  to  the  admission  or  exclusion  of  evl- 
denoe,  or  to  such  ruiingson  the  proposiUonsof  law- 
as  the  party  may  ask,  must  appear  by  bill  of  in- 
ceptions. 
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[No.  801.] 
Submitttd  Feb.  11, 1870.  Deeidtd  Feb.  tl,  1870. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  ejectment  brought  in 
the  conrt  below  by  the  plaintiff  in  error,  to  re- 
oover  a  certain  tract  of  land. 

By  agreement  of  the  parties,  the  case  was 
tried  by  the  court  without  a  jury. 

The  judgment  of  the  court  below  having 
been  for  the  defendant,  the  plaintiff  sued  out 
this  writ  of  error. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Mettn.  Anson  S.  Miller,  J.  F.  Fams- 
vorA  and  Cyrtu  F.  MiOer.  for  plaintiff  in  error. 

Mr.  S»mael  W.  Fuller,  for  the  defendant 
in  error: 

Mr.  Ju*tie«  HiUer  delivered  the  opinion  of 
the  court: 

This  Is  an  action  of  ejectment  tried  in  the 
Circuit  Court  for  the  Northern  District  of  Illi- 
nois by  the  court,  to  whom  it  was  submitted 
without  a  jury. 

At  the  close  of  a  long  bill  of  exceptions  em- 
bracing all  the  evidence,  which  consisted  of 
judgments,  executions,  deeds,  depositions,  ad- 
missions and  agreements  of  the  parties,  it  is  said 
that  ' '  The  foregoing  was  all  the  cause,  and  the 
court  thereupon  found  the  issues  and  rendered 
judgment  for  the  defendant,  to  which  decision 
and  ruling  of  the  court  the  plaintiff  then  and 
there  excepted. " 

By  section  4  of  the  Act  of  March  8,  1865,  13 
Stat,  at  L.,  50,  it  is  provided  that  parties  may 
submit  the  issues  of  fact  in  civil  cases  to  be  tried 
and  determined  by  the  court,  without  the  inter- 
ventioD  of  a  jury:  and  it  declares  what  the  ef- 
fect of  such  finding  shall  be,  and  how  and  under 
what  drctunstances  there  may  be  a  review  of 
such  Judgments. 

We  give  the  language  of  the  section  on  this 
subject  terbatim. 

"  The  finding  of  the  court  upon  the  facts, 
which  finding  shall  be  general  or  special,  shall 
have  the  same  effect  as  the  verdict  of  a  jury. 
The  rulings  of  the  court  in  the  cause  in  the 
IMTOgreas  of  the  trial,  when  excepted  to  at  the 
time,  may  be  reviewed  by  the  Supreme  Court  of 
the  United  States  upon  a  writ  of  error  or  upon 
app«al,  provided  the  rulings  be  duly  pre- 
sented by  a  bill  of  exceptions.  When  the  find- 
ing is  special,  the  review  mav  also  extend  to 
the  determination  of  the  sufficiency  of  the  facts 
fottad  to  support  the  judgment." 

The  first  thing  to  be  observed  in  this  enact- 
ment is:  that  it  provides  for  two  kinds  of  find- 
ings in  Kganl  to  the  facts,  to  wit :  general  and 
qtedal.  This  is  a  perfect  analogy  to  the  find- 
ngt  l^  a  Jury,  for  which  the  court  is  in  such 
CHes  •nbstituteU  by  the  consent  of  the  parties. 
In  other  words,  the  court  finds  a  general  verdict 
eo  nil  the  issues  for  plaintiff  or  defendant,  or  it 
fads  a  special  verdict. 

TUaqtedal  finding  has  often  been  considered 
tad  dcMribed  bv  this  court.     It  is  not  a  mere 
I  of  tlie  evidence,  but  a  statement  of  the 
facts  on  which  the  law  of  the  case 

Jdetermine  the  rights  of  the  parties;  a  flnd- 

\  al  the  proposilions  of  fact  which  the  evl 
taaUImshes,  and  not  the  evidence  on  which 


those  ultimate  facts  are  supposed  to  rest.  Burr 
V.  Dei  Maine*  Co..  1  Wall.,  99  [68 U.  S.,  XVII., 
661];  Orahamv.  Bayne,  18 How.,  68  [69  U.  S., 
XV.,  26«]. 

The  next  thing  to  be  observed  is,  that  whether 
the  finding  be  general  or  special,  it  shall  have 
the  same  effect  as  the  verdict  of  a  jury;  that  is 
to  say,  it  is  conclusive  as  to  the  facts  so  found. 
In  the  case  of  a  general  verdict,  which  includes, 
or  may  include,  as  it  generally  does,  mixed 
questions  of  law  and  fact,  it  concludes  both,  ex- 
cept so  far  as  they  may  be  saved  by  some  ex- 
ception which  the  party  has  taken  to  the  ruling 
Of  the  court  on  the  law. 

In  the  case  of  a  special  verdict,  the  question 
is  presented  as  it  would  be  if  tried  by  a  jury, 
whether  the  facts  thus  found  require  a  judg- 
ment for  plaintiff  or  defendant;  and  this  being 
matter  of  law,  the  ruling  of  the  court  on  it  can 
be  reviewed  in  this  court  on  that  record.  If 
there  were  such  special  verdict  here,  we  could 
examine  its  sufBciency  to  sustain  the  judgment. 

But  there  is  none.  The  bill  of  exceptions, 
while  professing  to  detail  all  the  evidence,  is  no 
special  finding  of  the  facts. 

The  judgment  of  the  court,  then,  must  be  af- 
firmed, unless  the  bill  of  exceptions  present* 
some  erroneous  ruling  of  the  court  in  the  prog- 
ress of  the  trial. 

The  only  ruling  in  the  progress  of  the  trial  to 
which  exception  was  taken  by  plaintiff,  was  to 
the  refusal  of  the  court  to  permit  him  to  prove 
that  Gitcbell,  the  landlord  of  defendant,  had 
promised  to  pay  the  judgment  under  which  the 
land  was  sold  to  plaintiff. 

We  do  not  see  that  this  was  a  matter  of  which 
plaintiff,  a  volunteer  purchaser,  had  any  right 
to  complain.  It  could  not  extend  the  lien  of 
the_  judgment  beyond  the  time  fixed  by  law, 
which  seems  to  be  the  purpose  for  which  it  was 
offered. 

We  have  taken  some  pains  to  comment  on  the 
mode  in  which  cases  tned  by  the  court,  which 
are  properly'triable  by  a  jury,  may  be  reviewed 
here.  Attention  was  called  to  the  Statute  of 
1865,  in  the  case  of  Iniuranee  Co.  v.  TSeeed,  7 
Wall.,  44  [ante,  65],  and  we  here  condense 
the  results  of  an  examination  of  that  statute : 

1.  If  the  verdict  be  a  general  verdict,  only 
such  rulings  of  the  court,  in  the  progress  of  the 
trial,  can  be  reviewed  as  are  present^  by  bill  of 
exceptions,  or  as  may  arise  on  the  pleadings. 

2 .  InjBuch  cases,  a  bill  of  exceptions  cannot  be 
used  to  bring  up  the  whole  testimony  for  review 
any  more  than  in  a  trial  by  jury. 

8.  That  if  the  parties  desire  a  review  of  the 
law  involved  in  the  case,  they  must  either  get  the 
court  to  find  a  special  verdict,  which  raises  the 
legal  propositions,  or  they  must  present  to  the 
court  their  propositions  of  law,  and  require  the 
court  to  rule  on  them. 

4.  That  objection  to  the  admission  or  ex- 
clusion of  evidence,  or  to  such  ruling  on  the 
propositions  of  law  as  the  party  may  ask,  must 
appear  by  bill  of  exceptions. 

A.»  the  only  ruUng  of  the  court  in  thit  com  that 
we  can  examine  teemi  to  have  been  eorreet,  the 
judgment  it  affirmed. 

Clted-9  Wall.,  ZSI ;  12  Wall.,  801 :  IT  Wall.,  411 ;  IS 
Wall.,  248,  250,  282;  21  WaU.,  ISO,  807;  92  P.  8.,  4T3  ; 
IHU.  S.,  81;  MU.  S.,  798:  96  t7.  8.,  184:  98  U,  8.,  448.- 
103  n.  8.,  688  ;  107  D.  8..  Ml ;  109  V.  8.,  US :  0  Blatohf., 
204:  2  DIU.,  178;  8  DHL,  108;  7  Bank.  Keff.,  6«4:  » 
daw.v.,  Ha. 
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THE  STEAMBOAT  JOSEPH  JOHNSON, 
HER  TACKLE,  etc.,  Fkbderick  A.  Pottb, 
Claimant,  Appt., 

e. 
IRWIN  McCORD  AND  THE  WASHING- 
TON INSURANCE  COMPANY; 

JlSO 

IRWIN  McCORD  AND  THE  WASHmO- 
TON  INSURANCE  COMPANY,  Appts.. 
e. 
THE   PROPELLER   WILLIAM  F.  BUR- 
DEN, Silas  Bbttb  bt  al..  Claimant. 

(See  S.  C.  "  The  Johnson,"  9  WaU.,  146-160J 
Bulei  of  navigation — steam  vessels  meeting. 

Rulea  of  navigation  are  obllgratorv  upon  vessels 
approaching  each  other,  from  the  time  the  neoea- 
sity  for  precaution  begins,  and  so  long  as  the  means 
and  opportunity  to  avoid  the  danger  remain. 

Steam  veasels,  approaching  each  other  from  op- 
posite directions  so  as  to  involve  risic  of  collision, 
are  required  to  port  their  helms  so  that  each  may 
pass  on  the  port  side  of  the  other. 

Where  two  vessels  are  in  close  proximity,  one  of 
them  has  no  right  to  insist  upon  any  departure 
from  the  ordinary  rules  of  navigation. 

[Nob.  61,  631 
Argued  FIA.  8, 1870.        Decided  Feb.  tl,  1870. 

APPEALS  from  tlie  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
New  York. 

A  libel  was  filed  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  by  ihe  appellants,  Irwin  McCord  and 
the  Washington  Insurance  Company,  against 
the  steamboat  Joseph  Johnson  and  the  steam 
propeller  William  F.  Burden,  her  tackle,  etc), 
to  recover  for  damages  resulting  from  a  col- 
lision. 

The  said  court  entered  a  judgment  against 
the  said  Joseph  Johnson  and  the  said  William 
F.  Burden,  and  thereupon  the  claimants  of  the 
«aid  steamboat  and  propeller  took  their  appeals 
to  the  circuit  court.  In  that  court  a  decree 
was  entered  against  the  steamboat  Joseph 
Johnson  for  the  whole  amount  of  said  dam- 
ages, and  dismissing  the  libel  against  the  said 
propeller.  Thereupon  the  libelants  took  an 
appeal  to  this  court  from  that  part  of  the  de 
cree  which  related  to  the  said  propeller,  and 
the  claimants  of  the  said  steamboat  took  an 
appeal  from  the  whole  of  said  decree  and  par- 
ticularly from  so  much  thereof  as  condemned 
the  said  steam1)oat  to  pay  any  damages  or  costs. 

The  case  is  fully  stated  by  the  court. 

Mr.  C.  Van  SantToord,  for  libelants. 

Mr.  F.  i.  Fithian.  for  steamer,  Joseph 
Johnson. 

Mr.  E.  C.  Beaediet,for  the  propeller, Will- 
iam F.  Burden. 

Mr.  Justice  Clifford  delivered  the  opinion 
■of  the  court: 

Damages  were  claimed  in  this  case  on  ac- 
count of  a  collision  which  occurred  in  East 
River,  on  the  9th  of  December,  1863,  between 
the  canal-boat,  Kate  McCord  and  the  steamboat 
Joseph  Johnson,  whereby  the  canal  boat  and 
her  cargo,  consisting  of  seven  thousand  bush- 
■els  of  wheat,  were  greatly  injured. 

Prior  to  the  commencement  of  her  trip,  the 
«anal-boat  was  lying  in  the  Atlantic  basin  at 
«10 


Brooklyn,  and  the  proofs  show  that  she  was 
heavily  laden,  and  that  she  was  taken  in  tow 
there  by  the  steam  propeller,  WilUam  F.  Bur- 
den, to  be  lowed  up  the  river  to  pier  forty- four, 
on  the  New  York  side  of  the  river,  for  the  pur- 
pose of  discharging  her  cargo  and  delivering 
the  same  on  board  of  the  ship.  Whampoa,  then 
lying  at  that  pier.  She  was  lashed  to  the  port 
side  of  the  propeller,  and  when  the  collision 
occurred,  the  propeller  with  the  canal-boat  in 
tow  was  proceeding  up  the  river  to  the  place 
where  her  cargo  was  to  be  transshipped. 

Loss  was  sustained  by  the  owner  of  the  canal 
boat  and  by  the  owners  of  her  cargo,  and  they 
Joined  in  the  same  libel,  claiming  damages,  as 
well  of  the  propeller  to  which  me  canal- boat 
was  lashed  as  of  the  steamboat  Joseph  John- 
son, which  collided  with  the  canal-boat,  and 
which  was  the  immediate  cause  of  the  injury 
both  to  the  canal  boat  and  her  cargo. 

Lashed  to  the  propeller  as  the  canal  boat 
was,  she  was  as  entirely  under  the  control  of 
the  propeller  as  if  she  had  been  a  part  of  that 
vessel.  When  they  were  proceeding  on  their 
course  up  the  river,  The  Johnson,  with  two  un- 
laden canal  barges  in  tow,  one  on  each  side, 
started  from  Conear's  Hook,  on  the  New  York 
side,  on  a  trip  down  the  river,  inclining,  how- 
ever, towards  the  Fulton  Ferry  dock,  on  the 
Brooklyn  side,  to  a  point  just  below  the  lower 
slip  of  that  dock,  where  she  intended  to  take 
another  boat  in  tow.  When  the  boats  started 
on  their  respective  trips  it  was  about  eleven 
o'clock  in  the  forenoon,  and  the  tide  at  that 
time  was  half  ebb,  with  a  strong  current  in  the 
channel  of  three  miles  an  hour. 

Vessels  of  that  description  proceeding  up  the 
river  on  that  side,  in  that  state  of  the  tide, 
usually  keep  close  to  the  shore,  as  they  by  that 
means  avoid  the  downward  current  in  the 
stream,  and  get  the  aid  of  the  eddy  or  reflex 
tide  near  the  shore,  which  facilitates  their  prog- 
ress, and  the  evidence  shows  that  the  propeller, 
with  the  canal-boat  in  tow,  was  proceeding  up 
the  river  along  that  shore  in  the  track  usually 
pursued  by  steam  tugs  in  peiforming  towage 
service  under  those  circumstances. 

Boats  descending  the  river  at  ebb  tide  usually 
select  the  middle  of  the  channel,  as  their  speed 
is  much  aided  by  the  current,  and  the  wit- 
nesses generally  concur  that  The  Johnson,  until 
just  prior  to  the  collision,  was  proceeding 
down  the  river  in  a  course  much  nearer  the 
center  of  the  stream  than  the  ascending  boat 
with  her  tow  lashed  to  her  port  side. 

Aided  by  the  current,  the  speed  of  the  de- 
scending boat  was  seven  miles  an  hour;  but  the 
propeller  with  the  canal-boat  in  tow  was  not 
able,  in  ascending  the  river,  to  make  more  than 
three  or  four  miles  an  hour. 

Whatever  may  have  been  the  cause,  it  is  ad- 
mitted by  the  master  of  The  Johnson  that  he 
did  not  see  the  propeller  until  she  was  opposite 
the  slip  next  above  the  ferry  slip,  and  he  alao 
states  that  the  propeller,  at  that  time,  was  about 
the  same  distance  below  the  ferry  that  The 
Johnson  was  above  that  point,  and  of  course 
ther  were  not  far  distant  from  each  other. 

They  were  approaching  at  a  combined  speed 
of  ten  or  eleven  miles  an  hour,  but  not  exactly 
from  opposite  directions,  nor  on  lines  precisely 
parallel,  as  The  Johnson  was  nearer  to  the  cen- 
ter of  the  stream  than  the  propeller,  and  her 

M  U.S. 


Digitized  by 


Cioogle 


1809. 


Thb  Johnson  v.  McC!ord.    McCoro  t.  Thb  Bubdbn. 


146-166 


courae  was  incliniiift  towards  the  Brooklyn 
(bore.  Strong  doubts,  however,  are  enter- 
tained whether  the  vessels  would  have  collided 
if  both  had  kept  their  course,  but  it  is  not 
necessarr  to  decide  that  point,  as  it  is  conceded 
that  the  helms  oi  both  were  changed  before  the 
'Collision  occurred. 

Appearance  was  regularlv  entered  by  the 
owners  of  the  steamers,  and  the  claimants  of 
«ach  steamer  filed  separate  answers,  denying 
that  their  vessel  was  liable  for  the  injury,  but 
the  district  court  held  that  both  vessels  were 
in  fault,  and  entered  a  joint  decree  for  the  libel- 
ants in  conformity  with  the  allegations  of  the 
libel.  Dissatisfied  with  the  decree,  the  claim- 
ants of  the  respective  steamers  appealed  to  the 
circuit  court,  where  all  the  parties  were  again 
heard,  and  the  circuit  court  afllrmed  the  decree 
of  the  district  court  as  against  The  Johnson, 
but  reversed  it  as  against  the  propeller,  hold- 
■  ing  that  The  Johnson  was  wholly  in  fault  for 
the  collision.  Whereupon  the  claimants  of  The 
Johnson  appealed  to  this  court,  and  the  libel- 
ants also  appealed  from  so  much  of  the  decree 
-as  held  that  the  propeller  was  not  in  fault. 

All  persons  engaged  in  navigating  vessels 
upon  navigable  waters,  whether  upon  the  seas 
or  in  rivers  or  harbors,  are  bound  to  observe 
the  rules  of  navigation  recognized  and  ap- 
proved by  the  courts  in  the  mana^ment  of 
their  vessels  on  approaching  a  point  where 
there  is  danger  of  a  collision.  Such  rules  are 
ordained  and  administered  to  prevent  collisions 
and  to  afford  security  to  life  and  property  ex- 
posed to  such  dangers,  and  experience  shows 
that  if  they  are  seasonably  observed  and  strictly 
followed,  such  disasters  would  seldom  occur. 
Steamthip  v.  The  SumbaU,  21  How.,  888  [62 
U.  8..  XVI..  148]. 

Rules  of  navigation  are  obligatory  upon  ves- 
flels  approaching  each  other  from  the  time  the 
necessity  for  precaution  begins,  and  they  con- 
tinue to  be  obligatory  as  the  vessels  advance, 
to  long  as  the  means  and  opportunity  to  avoid 
the  danger  remain.  They  are  not  strictly  ap- 
plied to  a  vessel  which  is  otherwise  without 
fault  in  cases  where  the  proximitv  of  the  ves- 
-aels  ia  so  close  that  the  collision  is  inevitable, 
And  they  are  wholly  inapplicable  when  the  ves- 
sels are  so  distant  from  each  other  that  measures 
-of  precaution  have  not  become  necessary  to 
prevent  a  collision.  But  precautions,  in  order 
to  be  effectual,  must  be  seasonable;  and  if  they 
«re  not  so,  and  a  collision  ensues  because  they 
"were  not  adopted  earlier,  it  is  no  defense  to 
show  that  they  were  adopted  as  soon  as  the 
necessity  for  the  precaution  was  perceived,  nor 
to  prove  that  at  the  moment  of  the  collision  it 
was  too  late  to  render  such  a  precaution  of  any 
service.  Unless  precautions  are  seasonable  they 
are  of  little  or  no  use,  as  it  will  seldom  or  never 
happen  that  a  collision  could  be  avoided  at  the 
time  when  It  occurred.     The  Oovemor,!  CUB., 

Steam  vessels,  independently  of  the  sailing 
rules  enacted  by  Congress,  are  regarded  in  the 
light  of  vessels  navigating  with  a  fair  wind, 
and  are  always  under  obligations  to  do  what- 
ever a  sailing  vessel  going  free  or  with  a  fair 
wind  would  be  required  to  do  under  similar 
«ircum8tance8.  81.  John  v.  Paine,  10  How.,  588. 

Prior  to  the  passage  of  the  Act  of  Congress 
prescribing  sailing  rules,  as  well  as  since  tiiat 
«)co  9  Wau.. 


time,  steam  vessels  approaching  each  other  from 
opposite  directions,  so  as  to  involve  risk  of  col- 
lision, were  required  to  put  their  helms  to  port 
so  that  each  may  pass  on  the  port  side  of  the 
other,  and  the  court  is  of  the  opinion  that  that 
rule  is  applicable  in  this  case,  although  the  col- 
lision occurred  before  that  Act  of  Congress  went 
into  operation.  The  Susmx,  1  W.  Rob.,  275; 
The  Niagara,  3  Blatchf.,  37. 

Suppose  it  to  be  true  that  these  vessels  were 
approaching  each  other  on  intersecting  lines,  so 
that  thev  would  have  collided  if  they  had  not 
changed  their  course,  then  it  is  clear  in  view  of 
the  circumstances  that  each  was  bound  to  port 
their  helm  and  pass  to  the  right,  as  there  was 
nothing  to  prevent  them  from  complying  with 
that  well-known  rule  of  navigation.  They 
were  navigating  in  the  daytime  and  in  good 
weather,  and  they  had  an  unobstructed  view 
of  what  was  before  them ;  but  The  .Johnson,  in- 
stead of  complying  with  that  rule  of  naviga- 
tion, put  her  helm  to  starboard  for  the  purpose 
of  crossing  to  the  Brooklyn  side  and  taking  an- 
other boat  in  tow,  which  was  lying  in  the  dock 
just  below  the  lower  slip  of  the  Fulton  Ferry. 
Descending  the  river,  as  the  Johnson  was,  at 
the  rate  of  seven  miles  an  hour,  she  obeyed  her 
helm  readily,  and  aided  by  the  reflex  tide  as  she 
left  the  stream  she  came  round  quickly  so  as 
to  head  towards  the  shore,  and  as  she  advanced 
on  her  new  course  she  struck  the  canal-boat  on 
her  port  side  and  caused  the  injury  described  in 
the  libel. 

Complaint  is  made  by  the  appellant  that  the 
propeller  was  in  fault,  but  the  court  is  of  opin- 
ion that  what  the  propeller  did  was  correct,  and 
that  she  left  nothing  undone  which,  under  the 
circumstances,  was  required  of  her  by  the  rules 
of  navigation.  When  the  master  of  the  pro- 
peller saw  that  The  Johnson  was  heading  di- 
rectly towards  the  canal-boat,  he  ported  her 
helm,  which  was  all  he  could  do  at  that  time, 
as  the  collision  was  inevitable.  Some  benefit, 
no  doubt,  resulted  from  the  movement,  as  it 
doubtless  diminished  the  force  of  the  blow  and 
lessened  somewhat  the  injury  to  the  canal-boat 
and  her  cargo. 

Unexplained,  the  appelant  concedes  that  the 
attempt  of  the  steamboat  to  cross  the  track  of 
the  propeller  before  she  passed  up,  would  not 
be  warranted  by  the  rules  of  navigation,  but 
he  alleges  in  argument  that  The  Johnson,  before 
she  starboarded  her  helm,  gave  notice  to  the 
propeller,  by  blowing  her  steam-whistle  twice, 
that  she  intended  to  make  that  change  in  her 
course  and  go  to  the  left,  but  the  weinit  of  the 
evidence  is  the  other  way,  and  the  theory  of 
the  defense  is  expressly  contradicted  by  the 
answer,  which  must  be  regarded  as  alleging  the 
true  state  of  the  case. 

Whether  tested  by  the  pleadings  or  the  evi- 
dence, the  case  shows  that  the  helm  of  the 
steamboat  was  put  to  startxMtrd,  when,  if 
changed  at  all,  it  should  have  been  put  to  port, 
and  that  the  steamboat  was  put  upon  a  course 
heading  towards  the  Brooklyn  shore,  across  the 
track  of  the  propeller,  before  the  steamboat 
blew  her  whistle,  as  alleged  by  the  appelant. 

Even  supposing  it  were  otherwise,  and  that 
the  theory  or  the  net  assumed  by  the  apppUant 
could  be  sustained,  still  the  court  is  of  the  opin- 
ion that  it  would  constitute  no  valid  defense  in 
this  case,   for  several  reasons,  which  will  be 
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briefly  explained:  (1)  Because  the  reepectiTe 
▼esseb,  as  they  approached  each  other,  were  in 
such  clcoe  proximity  that  the  steamboat  had  no 
right  to  insist  upon  any  departure  from  the 
orainary  rules  of  navigation.  (2)  Because  any 
such  departure  from  the  rules  of  navigation  as 
that  contemplated  by  the  steamboat  necessarily 
involved  danger  of  collision,  as  the  propeller 
was  nearer  to  the  shore  than  the  steamboat.  (8) 
Because  the  steamboat,  even  if  she  did  blow 
her  whistle  before  she  starboarded  her  helm, 
still  she  had  no  right  to  change  her  course  until 
it  was  certain  that  the  signal  was  heard  and 
understood  by  the  approaching  vessel.  (4)  Be- 
cause the  siKnal,  even  if  ziven  before  the  order 
to  Btarboard,  was,  nevertheless,  too  late  to  jus- 
tify the  steamboat  in  attempting  to  cross  the 
bows  of  the  propeller;  but  the  court  is  satisfied 
that  the  signal.  If  given  as  alleeed  by  the  ap- 
pellant, was  not  understood  by  those  In  charge 
of  the  propeller,  and  that  it  w'as  culpable  rash- 
ness, in  view  of  the  circumstances,  for  the 
steamboat  to  attempt  to  cross  the  bows  of  the 
propeller  before  receiving  any  signal  that  the 
propeller  was  willing  to  co-operate  in  the  pro- 
posed change  of  course. 

Those  on  board  the  steamboat  received  no 
answer  to  their  signal,  and  it  is  reasonable  to 
suppose  that  if  they  were  attentive  to  their 
duties  they  must  have  known  that  those  in 
charge  of  the  propeller  did  not  understand  their 
signal,  and  consequently  if  they  made  the  pro- 
posed change  in  the  course  of  their  steamer, 
a  collision  would  follow,  and  if  they  did  not  so 
understand  the  matter,  it  was  their  own  fault. 

Viewed  in  any  light,  the  propellor  was  not 
at  fault,  and  the  responsibility  must  rest  on  the 
steamboat.  Our  conclusion  is,  that  The  John- 
son is  liable  for  the  whole  damage,  and  tliat 
the  decree  of  the  circuit  court  should  he  in  all 
tilings  affirmed. 

Appeal  was  taken  by  the  lil>elant8  from  so 
much  of  the  decree  as  exonerated  the  propeller, 
but  their  claim,  in  the  view  of  this  court,  is 
against  the  colliding  steamboat,  and  not  against 
the  propeller. 

Decree  in  each  ea»e  affirmed. 

CIted-T  Blatchf .,  2» ;  1  Brown,  S48 ;  S  Hufbes,  19 ; 
8  Cliffy  «8 ;  MN.  T.,  8H). 


UNITED  STATES,  Appt., 

«. 
ANTONIO  KOCHA  bt  al. 

(S«e  8.  C,  9  WaU.,  689-8NI.) 

DMriet  court  may  open  Galifomia  landeate  for 
nete  proof— claim  mstained. 

The  diatriot  court  possessed  power  to  open  a 
California  land  case,  for  the  purpose  of  bearingr 
newly  discovered  evidence. 

Where  the  olalmants  and  their  ancestors  have 
been  In  the  uninterrupted  possession  and  oocupa- 
tlon  nearly  half  a  century,  under  a  pueblo  Kraot 
confirmed  bv  a  provisional  trrant  from  the  Mexican 
Governor,  the  claim  Is  sustained. 

INo.  4».] 
Argued  teb.  S,  1870.  Decided  Feb.  SI,  1870. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  California. 
The  petition  in  this  case  was  presented  by 
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the  appellees  to  the  United  States  Land  Com- 
missionera,  forascertaining  and  settling  private 
land  claims  in  California.  A  decree  was  enten-d 
by  the  said  Commissioners,  dismissing  the  ttlaim 
of  the  said  petitioners,  who  thereupon  took  aa 
appeal  to  the  court  below.  That  court  having 
reversed  the  said  decree  and  adjudged  the- 
claim  of  the  petitioners  to  be  valid,  the  defend- 
ants took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Me»m.  B.  R.  Hoar.  Atty  Gen.,  R.  f.  Brent- 
and  John  A.  Wills,  for  appellant: 

A  bill  of  review  can  only  be  entertained 
where  the  decree  attacked  has  become  finitl 
and  been  enrolled,  and  it  is  in  the  nature  of  a. 
writ  of  error. 

The  decree  of  August,  1860,  affirming  the  de- 
cree of  the  Land  Commissioners,  became  a  final 
and  enrolled  decree  within  four  monthr  after 
rendition,  as  the  term  expired  on  the  first  Mon- 
day of  December  then  next. 

9  Stat,  at  L.,  S21,  sec.  5;  Whiting  v.  Bk.  of 
U.  8.,  13  Pet.,  6;  Story,  Eq.  PI.,  sec.  403. 

A  bill  of  review  can  be  filed  within  the  five 
years  allowed  for  taking  out  a  writ  of  errt»r; 
out  when  leave  to  file  it  is  asked  on  the  ground 
of  newly  discovered  evidence,  the  bar  of  limi- 
tations runs  from  the  date  of  the  discovery, 
and  not  from  the  date  of  the  decree. 

Mauie  v.  Oraham,  3  McLean,  44. 

If  the  District  Courts  of  California,  in  theez- 
ercite  of  the  special  jurisdiction  to  hear  and  de- 
termine appeals  inland  cases  conferred  on  them 
by  the  Act  of  Mar.  8.  1851,  can  entertain  bills 
of  review,  the  consequences  that  will  result  are 
of  the  most  important  character. 

No  decision  of  this  court,  which  has  fallen 
under  our  notice,  has  intimated  that  such  a 
jurisdiction  can  be  exercised. 

Admitting  the  genuineness  of  all  the  document- 
ary, and  the  truth  of  the  oral  testimony  ottertsA 
by  the  claimants,  we  contend  they  have  no- 
case. 

Thetitie  presented  by  the  claimants  to  ihe 
Board  of  Land  Commissioners  was  a  bare  per- 
mission or  license,  by  the  puMo,  authorities  of 
Los  Angeles,  '  'To  build  eorrab,  to  pasture  their 
cattle,  and  cultivate  lands  on  the  same  condi- 
tions as  the  other  citizens  have  done, who  Iiave 
received  such  a  favor." 

This  was  a  mere  provisional  right  of  occu- 
pancy, under  the  city's  claim  of  title;  and  be- 
sides, there  is  no  evidence  to  show  the  extent 
of  the  place  formerly  occupied  by  Neposimo 
Alvarado. 

The  petition  to  file  the  bill  of  review  waa 
based  upon  the  alleged  discovery  of  a  certaia 
espediente. 

This  states  that  the  Oovemor  had  determined 
that  "All  the  places  ceded  for  rartehot  of  this 
Jurisdiction  will  remain  of  the  character  of 
provisional,  until  the  ^fido$  of  the  city  shall  he 
regulated."  In  other  words,  it  shows  a  refusal 
by  Ihe  Oovernor  to  grant  the  land  as  prayed. 

The  claim  of  De  Haro  was  much  stronger, 
because  he  had  a  provisional  grant,  formally 
extended  by  the  Governor.  It  was  held  by  this 
court  to  be  invalid. 

De  Haro  v.  U.  S.,  5  Wall,  622  (72  U.  S.. 
XVIII.,  687);  see,  also.  U  8.  v.  Ssrrono,  S 
Wall.,  459  (72  U.  S.,  XVIIl.,  496):  U.  8.  v. 
ChaJboya,  2  Black.  693  (67  U.  8..  XVIL,  367). 

But  no  proof  was  oiTered,  of  tiie  genuioeneaa 
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of  the  signature  attached  to  the  etpedi«nte  offered 
in  evidence. 

The  evidence  in  the  cause  shows  no  equity 
Arising  from  possession  or  occupancy,  binding 
the  conscience  of  the  Government. 

▲11  the  occupancy  shown,  is  legitimately  ac- 
counted for  by  the  proviaional  right  to  occupy. 
There  is  no  ground  for  contending  that  the  oc- 
cupancy was  adve^,  for  it  shows  that  it  was 
under  and  in  subordination  to  the  rights  of  the 
inteMo  and  of  the  Mexican  Nation,  under  the 
last  of  which  the  United  States  claims. 

But  no  title  can  be  ^ned  by  adverse  occu- 
pancy, against  tiie  United  States.  Tbisiscom- 
moD  learning. 

Mr.  Cornelias  Cole,  for  appellees: 

The  proof  in  this  case  is,  that  the  ancestor  of 
the  claimants  entered  into  possession  of  the 
land  claimed  as  early  as  April,  1828. 

The  possession,  by  the  claimants  and  their 
father  and  mother,  has  been  continuous  and  un- 
interrupted from  that  time  to  the  present,  un- 
der claim  of  title  from  the  Oovernment.  Titles 
of  this  nature  have  always  been  respected  and 
confirmed  by  the  courts. 

U.  S.  V.  Gaiitro,  1  Hoff.  Land  Caa..  120;  U. 
8.  V.  AMio,  23  How.,  818  (84  U.  S.,  XVI., 
456):  U.  S.  V.  WOton,  1  Black.  267  (66  U.  S.. 
XVII.,  142);  V.  a.  V.  De  Saro.  28  How.,  298 
(63  U.  8.,  XVI.,  843). 

In  the  case  of  Strother  v.  Lueat,  12  Pet., 
436,  the  court  uses  the  following  language: 
"  The  court  has  uniformly  held  that  the  term 
'grant'  in  a  treaty  comprehends  not  only  those 
which  are  made  in  form,  but  also  any  conces- 
sion, warrant,  order  or  permission  to  survey, 
possess  or  settle,  whether  evidenced  by  writing 
or  parol,  or  presumed  from  possession." 

Vide  the  cases  last  cited,  8  Pet.,  466;  9  Pet., 
152;  10  Pet.,  381;  10  Pet.,  718. 

UDinterrupted  possession  for  thirty  years 
would  authorize  the  presumption  of  a  grant 

Barclay  v.  HoweWt  Leuee,  6  Pet.,  498:  Dom. 
Civ.  L.,  Cush.  Ed.,  2190. 

The  allowance  of  a  bill  of  review  is  never  a 
matter  of  right,  but  rests  entirely  in  the  discre- 
tion of  the  court. 

SoBingtteorth  v.  MeDojuM,  2  Harr.  &  J., 
230:  Dtaier  v.  Arnold,  8  Mas.,  284;  ifatae  v. 
Graham,  8  McLean,  52. 

The  courts  of  the  United  States 
the  power  to  allow  such  a  bill  to  be  tl 

Dexter  v.  Arnold,  5  Mas.,  811. 

The  title  of  the  Act  of  Mar.  3,  1851,  is  "An 
Act  to  Ascertain  and  Settle  the  Private  Land 
Claims  in  the  Stale  of  California."  There  was 
no  necessity  whatever  for  presenting  perfect 
titles  to  the  Board  of  Commissioners. 

Mintum  v.  Brower,  24  Cal.,  644. 

Jfr.  Jiuiiu  NelaoB  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  District  Court  of 
United  States  for  the  Southern  District  of  Cali- 
fornia. 

The  case  involves  the  right  of  the  appellees 
to  a  league  of  land  called  La  Brea,  some  seven 
miles  west  of  the  Town  of  Los  Angeles,  in  the 
State  of  California.  The  petition  was  presented 
to  the  Board  of  Commissioners  in  18!!^,  setting 
forth  that  their  ancestor  and  one  Nemesio  Do- 
minguez  in  1828  applied  to  the  authorities  of 
the  puMo  of  Los  Angeles  for  a  grant  of  the 
See  9  Wall. 


land,  supposing  at  the  time  it  was  situate  within 
its  limits;  that  the  grant  was  made  according  to 
the  prayer  of  the  petitioners,  and  that  the 
grantees  or  their  legal  representatives  took  pos- 
session and  occupied  the  premises  from  that 
time  down  to  the  application  before  the  Board. 
The  ]3etition  to  the  authoritiec  of  the  pueblo  and 
the  grant  by  Carrillo,  the  President,  were  an- 
nexed. The  facts  staled  in  the  petition  were 
proved  before  the  Board;  Carrillo.  still  living 
in  Los  Angeles,  proving  his  signature  to  the 
grant,  and  also  to  the  genuineness  of  the  paper. 
Dominguez  conveyed  in  1852  his  moiety  of  the 
La  Brea  to  one  of  the  sons  of  his  co-grantee, 
who  in  the  meantime  had  died,  leaving  a  widow . 
two  sons  and  a  daughter.  The  Board  of  Com- 
missioners rejected  the  claim,  solely  on  the 
ground  of  the  want  of  a  sufDcient  description 
of  the  tract.  The  description  was  simply  for 
"A  place  called  rancKo  de  La  Brea,  which 
Nepomezano  Alvarado  formerly  occupied  in  a 
provisional  manner." 

The  Board  expressed  no  doubt  as  to  the 
genuineness  of  the  papers  or  the  effect  of  them 
in  a  conveyance  of  a  right  to  the  tract.  This 
decision  was  made  in  March,  1855.  The  parties 
appealed  to  the  district  court,  where  an  issue 
was  made  up  in  January,  1858,  and  in  August, 
1860,  the  appeal  was  dismissed  for  want  of  pros- 
ecution. 

In  February,  1861,  a  notice  was  given  to  the 
United  States  Attorney  of  a  motion  to  the  court 
for  a  bill  of  review  on  newly  discovered  evi- 
dence, which  was  heard  and  granted  in  Octo- 
ber, 1862.  The  newly  discovered  evidence  was 
found  among  the  Spanish  or  Mexican  archives 
of  the  Executive  Department,  Vol,  12,  in  the 
Surveyor-General's  office  of  California,  where 
they  are  kept  according  to  law,  upon  a  diligent 
search  in  September,  1860.  Search  had  pre- 
viously been  made, but  failed,  as  there  were  no 
indices  to  the  volumes  of  these  records.  These 
documents  were  duly  certified  from  these  rec- 
ords by  the  Surveyor-General.  '  They  em- 
braced a  petition  of  the  widow  of  Antonio 
Rocha  to  the  prefect,  dated  Los  Angeles,  April 
IS,  1840,  stating  that  the  tract  La  Brea  had 
been  ceded  provisionally  to  her  deceased  hus- 
band, lying  two  leagues  distant  from  the  city, 
and  which  had  been  covered  with  cattle  and 
horses,  and  designed  to  secure  subsistence  for 
her  numerous  family,  solicits,  etc.,  the  place, 
giving  a  general  description  of  it. 

The  prefect  referred  the  petition  to  a  jus- 
tice of  the  peace  at  Los  Angeles,  to  inform 
him  in  respect  to  the  petition  and  the  petition- 
er on  the  14th  April ;  and  on  the  28th  of  the 
month,  the  justice  reported  that  he  went  with 
two  witnesses  to  examine  the  land  which  is 
shown  in  the  annexed  di»eru>  of  La  Brea,  to  see 
if  it  was  in  conformity  with  the  petition,  and 
that  she  had  the  stock  required  by  the  Ordi- 
nance, and  reported  that  there  was  no  objection 
to  the  land  being  conceded  to  her.  On  the  2d 
May  following,  the  prefect  communicated  with 
the  Governor  informing  him  of  the  petition  of 
the  widow,  and  advising  that  there  was  no  ob- 
jection to  the  granting  of  the  petition,  and  on 
the  10th  Mav  the  grant  was  made  in  the  fol- 
lowing words:  "In  conformity  with  the  dis- 
position of  His  Excellency,  the  Senor  Govern- 
or, communicated  to  this  prefecture  in  a  note 
of  the  27th  of  April  last,  with  respect  to  the 
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reeoIuUon  of  Ihe  excellent  Departmental  Junta, 
all  of  the  places  ceded  for  rane?uu  of  this  juris- 
diction, will  remain  of  the  character  of  pro- 
visional, until  the  ^ido*  of  the  city  shall  be 
regulated.  I  have  made  known  the  superior 
disposition  to  the  interested  party  to  this  peti- 
tion, and  she  remains  informed."  On  the  4th 
October,  1862,  leave  to  file  the  bill  of  review 
was  granted.  It  was  subsequently  filed  and 
an  answer  put  in  to  the  same,  and  leave  grant- 
ed for  further  testimony.  Four  witnesses  were 
examined  on  the  part  of  the  appellant,  in  addi- 
tion to  those  examined  before  the  commission- 
ers, and  on  the  8Ui  December,  1864,  the  decree 
of  dismissal  was  set  aside,  and  the  decision  of 
the  Commissioners  reversed,  and  the  claim  of 
the  appellants  confirmed. 

The  case  is  now  before  us  on  appeal. 

Several  objections  are  taken  to  the  decree  of 
the  court  below.  The  first  is,  that  this  court 
had  no  power  to  grant  the  relief  prayed  for  by 
a  bill  or  petition  of  review.  As  we  have  seen, 
the  cause  was  dismissed  the  8th  of  August, 
1 860,  for  want  of  prosecution ;  and,  on  the  22d 
of  February,  lt!61 ,  some  five  months  afterwards 
notice  was  given  for  leave  to  file  this  petition, 
which  was  granted  on  the  4th  of  October,  1862, 
at  a  special  term  of  the  court,  sitting  at  Los 
Angeles.  There  was  no  great  delay,  therefore, 
in  making  the  application  for  relief,  founded 
on  the  newly  discovered  evidence.  The  9th 
section  of  the  Act  of  March  3d,  1861,  9  Stat,  at 
L.,  681,  for  the  settlement  of  California  land 
claims,  provides  that  the  claimant,  if  he  fails 
before  the  commissioners,  may  present  a  peti- 
tion to  the  United  States  District  Court  pray- 
ing the  court  to  review  the  decision ;  and  the 
10th  section,  that  the  court  shall  proceed  to 
render  judgment  upon  the  pleadings  and  evi- 
dence in  the  case,  before  the  commissioners, 
and  upon  such  further  evidence  as  may  be 
taken  by  order  of  the  court;  the  11th  section, 
that  the  district  courts,  and  the  Supreme  Court 
on  appeal,  shall,  "in  deciding  on  the  validity 
of  any  claim  brought  before  them  under  the 
provisions  of  the  Act,  be  governed  by  the 
Treaty  of  Guadalupe  Hidalgo,  the  law  of  na- 
tions, the  laws,  usages  and  customs  of  the  gov- 
ernment from  which  the  claim  is  derived,  the 
Erinciples  of  equity,  and  the  decisions  of  the 
upreme  Court  of  the  United  Slates,  as  far  as 
they  are  applicable." 

This  provision,  doubtless,  refers  to  the  rules 
to  be  observed  by  the  courts  in  passing  upon 
the  merits  of  the  claimant's  right  or  title  to 
the  land;  but  no  one  can  avoid  seeing  that  the 
liberal  and  equitable  principles  thus  enjoined 
as  a  duty  in  the  decision  of  the  cases,  cannot 
be  fully  or  fairly  carried  out,  without  giving 
to  them  a  reasonable  application  and  efi^ct  in 
conducting  the  proceedings  before  the  courts 
as  well  as  in  passing  upon  the  merits.  And, 
regarding  these  principles  in  this  light,  we 
cannot  agree  that  the  court  possessed  no  power 
to  open  the  case  for  the  purixise  of  hearing  the 
newly  discovered  evidence.  It  is  not  import- 
ant what  the  proceedings  are  called,  petition  of 
review,  or  motion  to  set  aside  the  decree  dis- 
missing the  case  for  want  of  prosecution,  for 
the  purpose  of  letting  in  the  new  evidence. 
There  has  been  no  decree  on  the  merits.  The 
confusion  and  disorder  that  existed,  in  respect 
to  the  Spanish  and  Mexican  archives  at  the 
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close  of  the  war,  when  the  Mexican  authorities 
hastily  left  the  country,  has  been  shown  in 
several  cases  before  this  court;  and  some  indul- 

§ence  is  due  to  an  honest  claimant  as  to  the  or- 
er  and  time  in  which  to  produce  his  evidence. 
The  next  question,  and  the  only  remaining 
one,  that  it  is  material  to  notice,  is  whether  the 
case  presented  to  the  court  below  justified  the 
confirmation  of  the  claim. 

Antonio  Jos6  Rocha  and  his  legal  representa- 
tives had  been  in  the  possession  and  occupation 
of  the  land  in  question,  claiming  title  to  the 
same,  for  a  period  of  twenty-four  yean, 
when,  in  1852,  the  petition  was  presented  to  the 
commissioners  for  confirmation.  The  repre- 
sentatives have  since  been  in  the  possession 
and  occupation ,  and  in  continued  ligitation  to 
defend  their  rights  for  the  period  of  eighteen 
years,  making  an  uninterrupted  possession  of 
forty-two  years.  The  present  appellees  are  the 
children  and  grandchildren  of  the  original  oc- 
cupant of  the  tract  as  early  as  1828.  He  was 
then  a  blacksmith  by  trade,  and  one  of  the 
most  respectable  and  substantial  settlers  in  the 
pueblo  of  Los  Angeles.  The  first  claim  of  title 
under  which  he  took  possession  was  a  grant  of 
the  president  of  the  ayuntamiento  of  this  puebHo 
dated  April  8th,  1828.  The  document  is  in  the 
usual  form  by  which  grants  were  made  of  pwb- 
lo  lands.  Carillo,  the  President,  still  living  in 
Los  Angeles,  was  examined  before  the  com- 
missioners, and  verified  the  document  as  orig- 
inal and  signed  by  him.  The  randio  ^ 
Brea  was  then,  and  long  afterwards,  supposed 
to  belong  to  the  pueblo,  and,  if  so,  the  council 
of  the  city  had  the  right  to  dispose  of  it.  This 
right  is  recognized  in  the  Act  of  1851  for  set- 
tling these  titles.  Section  14  enacts  "  that 
the  provisions  of  this  Act  shall  not  extend 
to  any  town  lot,  farm  lot,  or  pasture  lot  held 
under  a  grant  from  any  corporation  or  town  to 
which  lands  m^  have  been  granted  for  the 
establishment  of  a  town  by  the  Spanish  to 
Mexican  governments. "  The  section  then  pro- 
vides that  the  claim  for  land  embraced  within 
the  limits  of  the  town  may  be  presented  to  the 
commissioners  by  the  corporate  authorities. 

It  appears  from  the  evidence  that  it  was  the 
general  understanding  and  belief  of  the  au- 
thorities of  the  City  of  Los  Angeles,  at  the 
time,  that  the  BancAo  LaBrea  was  situated 
within  the  limits  of  the  city,  and  which  was 
founded  on  an  idea,  which  was  prevalent,  that 
a  pueblo,  according  to  Mexican  laws,  was  en- 
titled from  the  Oovemmeat  to  sixteen  square 
leagues ;  whereas,  it  was  ultimately  determined 
that  it  was  entitled  only  to  four,  which  left 
this  ranch  outside  of  the  city  limits.  But  this 
was  not  settled  till  after  the  cefeion  to  this 
government.  The  City  of  Los  Angeles  pre- 
sented their  petition  before  the  commissioners 
for  the  confirmation  of  sixteen  square  leagues. 
Four  only  were  confirmed. 

Then,  as  to  the  second  claim,  founded  on 
this  newly  discovered  evidence.  This  is  ob- 
tained from  Governor  Alvarado,  in  the  year 
1840.  It  is  true  that  the  formal  papers  were 
before  Tiburcio  Tapia,  the  prefect  of  the  dis- 
trict, but  authority  had  been  conferred  opoo 
him  by  the  Governor.  The  authority  was  issued 
March  7th,  1889.  It  states,  1st,  that  persons 
presenting  petitions  for  land  shall  direct  the 
same  to  uie  prefects  of  the  district,  who  will 
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make  report  on  them :  2d,  these  aptdienU»  shall 
be  directed  to  the  Secretary  of  the  State  by  the 
prefects. 

The  reason  assigned  was  for  the  convenience 
of  the  people,  most  of  whom  resided  at  great 
distances  from  Monterey,  the  residence  of  the 
governor.  The  City  of  Los  Angeles  was  over 
four  hundred  miles  distant.  The  papers  in  the 
case  conform  strictly  to  this  regulation.  Ob- 
jection is  made  that  there  was  no  proof  of  the 
signatures  of  the  officials  to  the  espedienU;  but 
the  answer  is,  that  no  objection  was  made  to 
it  upon  this  ground  in  the  court  l>elow;  nor, 
indeed,  does  it  appear  that  any  objection  was 
made  to  it  as  it  respected  the  genuineness  of 
the  papers.  The  objection  seems  to  have  been 
founded  on  the  legal  effect  of  the  instrument 
as  a  concession  of  any  title  to  the  premises. 
The  prefect  had  expressed  his  opinion  to  the 
Oovemor  that  there  was  no  objection  to  the 
grant  of  the  land  to  the  petitioner;  but  the 
Governor,  it  would  seem,  being  uncertain 
whether  or  not  the  tract  might  not  lie  within 
the  limits  of  the  town  lands,  or  ^ido*  of  the 
City  of  Loe  Angeles,  issued  his  decree  that  this 
as  well  as  other  neighboring  tracts  theretofore 
ceded  for  rarusho*  within  the  jurisdiction  of  the 
prefect  of  this  district,  should  remain  as  pro- 
visional grants  until  the  ^jidos  of  the  city  should 
be  ascertained.  The  prefect  was  directed  to 
make  this  communication  to  the  petitioner, 
which  he  did. 

We  think  it  clear,  that  the  fair  import  and 
effect  of  this  instrument,  reading  it  in  con-' 
nection  with  the  petition  of  the  widow,  that 
slie  and  her  children  should  take  the  titles  pro- 
visionally, that  is,  if  the  tract  fell  within  the 
limits  of  the  town  land,  when  they  were  ascer- 
tained it  should  be  inoperative;  but  if  outside 
these  limits,  the  title  should  become  absolute. 
The  petitioner  had  stated  in  her  petition  that 
she  was  the  widow  of  Antonio  Rocba;  that  the 
tract  had  been  ceded  to  her  husband,  in  1828, 
provisionally;  that  it  was  about  two  leagues 
from  the  City  of  Los  Angeles;  that  it  was 
covered  with  cattle  and  horses,  and  that  she 
de«red  it  for  the  subsistence  of  her  numerous 
family. 

The  gidoi  were  not  ascertained  during  the 
existence  of  the  Mexican  Government,  as  the 
disturbances  broke  out  soon  after  this  grant, 
which  resulted  in  the  war  with  this  country 
•nd  the  cession  of  the  lands.  Since  the  peace, 
the  limits  belonging  to  the  city  have  been  de- 
fined under  the  direction  of  the  Surveyor- 
General  of  the  United  States,  and  the  premises 
in  question  are  not  included  within  them.  If 
thia  had  taken  place  under  the  former  govern- 
ment, it  cannot,  we  think,  be  doubted  but  that 
imder  the  Mexican  laws  and  usages  this  title 
would  have  become  perfect,  and  hence,  under 
tli«  Treaty  and  Act  of  Congress,  it  is  the  duty 
of  this  court  so  to  hold.  As  we  have  seen, 
Uurt  Treaty  and  Act  of  Congress  make  it  our 
4n^  to  decided  these  cases  "  according  to  the 
Imt  of  nations,  the  laws,  usa^  and  customs 
4f  Qm  government  from  which  the  claim  is 
dtalfod,  the  principles  of  equity,  and  the  de- 
I  (rf  this  court  as  far  as  applicable."  Here 
t  ctotmwnta  and  their  ancestors  have  been  in 
t  tminteiTupted  possession  and  occupation 
pnwching  the  period  of  half  a  century,  hav- 
[flMterea  first  under  a  puMo  grant,  which 
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at  the  time  was  supposed  to  be  in  pursuance  of 
authority;  and,  second,  was  confirmed  by  a 
provisional  grant  from  the  Mexican  Governor, 
who  possessed  full  authority,  which,  we  think, 
fairly  enough  brings  the  case  within  the  prin- 
ciples governing  these  cases. 
The  decree  beUmi  affirmed. 

Mr.  Justice  CUtlord,  dissenting: 

I  dissent  from  the  opinion  and  decree  of  the 
court  in  this  case,  for  the  following  reasons: 

1.  Because  the  ayurUamiento  of  Los  Angeles 
never  possessed  any  authority  to  make  such  a 
grant,  and  it  follows  of  course  that  the  docu- 
ment purporting  to  be  signed  by  the  alcalde  is 
null  and  void.  Argument  upon  that  topic  is 
unnecessary,  as  the  claimants  admit  tliat  the 
proposition  is  correct. 

3.  Because  the  additional  documents  ex- 
hibited by  the  claimants  in  the  district  court 
show  conclusively,  not  only  that  those  under 
whom  the  appellees  claim  never  had  any  grant 
from  the  Governor  under  the  colonization  laws, 
but  that  the  (Jovernor,  when  the  application 
was  made  to  him  for  that  purpose,  peremptorily 
refused  to  make  the  grant;  and  that  they  never 
had  any  grant  or  concession  of  any  kind  from 
the  Gh>vemor  of  the  department. 

8.  Because  possession  before  the  Treaty,  of 
the  public  lands  held  by  the  former  govern- 
ment, without  any  title,  is  not  sufficient  evi- 
dence to  warrant  a  confirmation  of  such  a 
claim.  Authorities  to  support  that  proposition 
are  not  necessary,  as  they  are  very  numerous 
in  the  decisions  of  this  court  published  within 
the  last  ten  years. 

Concurring,  in  dissent,  Mr.  Justice  Davis. 


UNITED  STATES,  Appt., 
t. 

NELSON  ANDERSON. 

(See  S.  C,  9  WaU.,  56-72). 

Aett  of  Oonffreet — claimant  not  a  leitnet*  in 
Court  of  Claims— jurisdiction  of  such  court. 

The  Acts  of  Mar.  12,  I88S,  and  of  July  IT,  18(2,  can- 
not be  construed  in  pari  materia;  the  one  Is  penal, 
the  other  remedial. 

The  claimant  In  the  Court  of  Claims  cannot  tes- 
tify In  the  Court  of  Claims,  nor  can  the  person  who, 
after  a  claim  has  accrued  tobim  acalnst  the  Cnlted 
States,  has  sold  or  transferred  It  to  the  claimant: 
nor  can  any  one  vbo  Is  Interested  In  the  event  of 
the  suit. 

Aug.  20, 1860,  Is  the  time  when  the  rebellion  was 
suppressed,  as  respects  the  rights  intended  to  be  se- 
cured by  the  Captured  and  At>andoned  Property 
Act. 

The  Court  of  Claims  was  authorized  to  render 
judirment  for  a  spedflo  sum,  in  a  claim  made  under 
said  Act. 

[No.  887.] 
Argued  Feb.  10,  1870.    Decided  Feb.  t8,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  claim  in  this  case  was  preferred  June  5, 
1868,  to  the  Court  of  Claims  to  recover  the  pro- 
ceeds of  certain  property  under  the  Act  of 
March  12th,  1868. 

Judgment  for  $6,728.86  was  rendered  in  favor 
of  the  claimant  in  the  court  below.  Where- 
upon the  United  States  took  an  appeal  to  this 
court. 
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A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

ilexsrt.  E.  R.  Hoar,  AttyOen.,  and  Robert 
S.  Hale,  special  counsel  for  appellant: 

The  action  was  not  brought  within  two  years 
after  the  suppression  of  the  rebellion,  and  the 
court  had  no  jurisdiction  under  the  A.ct. 

The  existence  of  the  rebellion,  its  commence- 
ment and  suppression,  and  the  respective  dates 
of  these  are  historical  facts  which  the  court  is 
bound  to  notice  and  know.  They  are  facts 
whose  existence  does  not  depend  on  any  declar- 
ation or  other  legislative  or  executive  Act. 

The  true  test  of  the  existence  of  civil  war  is 
summarily  stated  by  this  court  in  the  Prize 
cases,  2  Black,  667(67  U  8.,  XVII.,  476);  when 
the  regular  course  of  justice  is  interrupted  by 
revolt,  rebellion  or  insurrection,  so  that  the 
courts  of  justice  cannot  be  kept  open,  civil  war 
exists,  etc. 

The  test  of  its  termination  is  logically  the 
same; — when  the  armed  organization  against 
the  Govemmeot  has  ceased  to  exist,  when  the 
courts  of  justice  are  no  longer  prevented  by  vio- 
lence ;  when  there  is  no  longer  civil  war,  and 
the  rebellion  is  suppressed. 

Hanger  v.  AbbaU,  6  Wall.,  688,  641  (78  U.  8., 
XVni.,  989). 

In  April,  1866,  the  armies  of  the  rebel  Oen- 
erals,  Lee  and  Johnson,  surrendered,  followed 
by  the  surrender  of  Taylor's  Army,  May  4,  and 
by  that  of  Kirby  Smith,  May  26,  18«5. 

If  the  rebellion  was  not  suppressed  within  the 
meaning  of  this  Act  until  Aug.  20, 1866,  as  held 
by  the  Court  of  Claims,  and  the  condition  of 
war  still  continued,  it  follows  that  until  the  last 
named  date  the  rebel  States  were  still  a  hostile 
and  belligerent  power  to  the  United  States;  its 
inhabitants, in  law,enemie8of  the  United  States; 
all  intercourse,  commercial  or  otherwise,  be- 
tween them  unlawful ;  all  contracts  existing  at 
the  commencement  of  the  war  suspended,  and 
all  made  during  its  existence  (and  down  to  Au- 
gust, 1866),  utterly  void. 

The  Executive  and  Administrative  Depart- 
ments of  the  Government  recognized  the  restor- 
ation of  peaceful  relations  by  the  re-opening  of 
postofflces;  (Postmaster-General's  Report,  1868, 
p.  368);  the  letting  of  contracts  for  mail  service 
throughout  the  rebellious  States;  (Postmaster- 
General's  Report,  1866,  pp.  9,  10);  and  the  ex- 
tending of  the  revenue  system  throughout  the 
same  States.  (Report  of  the  Secretuy  of  the 
Treasury,  1866,  pp.  29,  80). 

The  United  States  Courts  were  TeH>pened  in 
the  insurrectionary  districts. 

The  various  Proclamations  of  the  President 
issued  in  May,  June,  and  July,  1865  (12  Stat, 
at  L.,  pp.  757-777),  do  not  create  the  condition 
of  peace,  but  are  simply  the  Executive  recog- 
nitions of  the  fact  that  peace  was  restored,  pre- 
cisely as  the  action  of  the  courts  constituted  ju- 
diciu  recognitions  of  the  same  fact. 

But  if  it  shall  be  held  that  ofBcial,  executive 
or  legislative  action  is  requisite  to  establish  the 
fact  of  the  termination  of  the  rebellion,  then  it 
is  submitted  that  the  Proclamation  of  the  Presi- 
dent of  June  17,  1865  (18  Stat,  at  L.,  764),  is  a 
complete  recognition  and  declaration  of  the 
suppression  of  the  rebellion  within  the  State  of 
Georgia:  and  that  the  caitse  of  action  having 
arisen  in  that  State,  the  statute  begins  to  run 
whenever  the  rebellion  is  there  suppressed. 
6IG 


The  Proclamation  of  18th  June,  1865  (13 
Stat,  at  L.,  768),  removed  all  restrictions  on  "lo- 
temal,  domestic  and  coastwise  intercourse  and 
trade,"  with  all  the  insurrectionary  States  east 
of  the  Mississippi,  and  thus  recognized  the  ter- 
mination of  the  war  as  to  those  States.  Free- 
dom pf  mutual  intercourse  and  trade  is,  in  it- 
self, inconsistent  with  a  condition  of  war,  and 
the  restoration  of  such  freedom  is  the  recogni- 
tion of  peace.  And  see,  on  this  head,  the  opin- 
ion of  Judgt  Shipman  in  the  Circuit  Court  for 
the  District  of  Connecticut  in  Semmet  v.  Itu.  Co., 
8  Am.  Law  Reg.  (N.  8.),  873. 

The  cause  of  action  arose  in  South  Carolina, 
and  reference  is  made  to  the  Proclamation  of 
80th  June,  1865  (IS  Stat,  at  L.,  769). 

The  suit  was  also  broup[ht  subsequently  to 
Apr.  2,  1868,  the  termination  of  two  years  from 
the  Proclamation  of  Apr.  2, 1866  (14  Stat,  at  L., 
811),  to  which  reference  is  also  had. 

The  cotton  having  been  bought  after  Sep.  28, 
18S2,  of  persons  proven  to  have  given  aid  and 
comfort  to  the  rebellion  after  that  date,  and 
presumed  as  such  from  their  residence  under 
the  Act  of  2.5th  June,  1868  (15  Stat,  at  L.,  75), 
the  title  of  the  claimants  fails  luder  the  Act  of 
Julv  17,  1862.    12  Stat,  at  L.,  690. 

The  court  below  erred  in  adpiitting  the  dep- 
ositions of  the  vendors  of  the  cotton  in  ques- 
tion to  the  claimant,  they  being  incompetent 
under  the  14th  section  of  the  Act  of  June  8S, 
1868.    15  Stat,  at  L.,  p.  76. 

The  court  below  erred  in  assuming  to  deter- 
mine the  amount  of  the  net  proceeds  of  the  cot- 
ton in  question,  and  to  render  judgment  for  a 
specific  sum. 

Meitrt.  T.  J.  D.  Fuller,  A.  O.  Riddle, 
Geo.  Taylor.  J.  A.  WOb  and  W.  Finn  Clarkt, 
for  appellee. 

When  did  the  Statute  commence  to  mn? 
When  was  the  rebellion  suppressedT 

It  is  not  for  the  court  to  determine,  but  for 
the  law  making  power  to  determine. 

2  W.  Va.,  416;  Wiakmt  v.  In*.  Co.,  18 Pet. 
420;  Fomer  v.  NeOion,  2  Pet.,  814;  U.  8.  v. 
Pereheman,  7  Pet.,  86;  Oamett  v.  Jtnldna,  8 
Pet.,  70;  Luther  v.  Bordtn,  7  Pet.,  44. 

The  law  making  power  and  tiie  executive 
power  concurrently  have  settled  the  quesdoa 
and  fixed  the  point  of  time  at  Aug.  20,  1866. 

The  President,  by  his  Proclamation  of  Jane 
15,  1865,  declares  the  insurrection  (not  rebel- 
lion), at  an  end  in  the  State  of  Tennessee;  and 
by  his  Proclamation  of  April  2,1866,declare8tbe 
insurrection  (not  the  rel)ellion)  at  an  end  in  the 
States  therein  enumerated,  excepting  the  Stata 
of  Texas.  By  his  final  Proclamation  of  August 
20,  1866,  he  adds  the  additional  clause,  not 
found  in  any  previous  Proclamation,  to  wit: 

"And  I  do  further  proclaim  that  the  said  in- 
surrection is  at  an  end,  and  that  peace,  order, 
tranquillity  and  civil  authoritv  now  exist  in  and 
throughout  the  whole  of  the  Unitod  States." 

In  the  2d  section  of  the  Act  of  March  2, 1667 
(Vol.  13,  p.  422),  occurs  this  language:  "From 
and  after  the  close  of  the  rebellion,  as  announced 
by  the  President  of  tne  United  States  by  his 
Proclamation  bearing  date  August  20,  1866." 

This  enactment  is  a  legislative  sanction  and 
approval  of  the  Proclamation  of  the  President. 

'The  next  question  is :  what  effect  shall  be  given 
to  the  Statute  of  July  17,  1862(Vol.  12,  p.  SBl), 
as  it  respects  this  claimant?    He  purchased  his 
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cotton  in  the  usual  course  of  trade,  long  ante- 
rior to  the  surrender  of  Charleston,  in  good 
faith  and  with  do  design  or  intent  to  give  aid  or 
comfort  to  the  rebellion,  or  to  persons  engaged 
in  it,  and  the  record  so  finds. 

Mr.  JtuHee  Davia  delivered  the  opinion  of 
the  court: 

The  claim  in  this  case  was  preferred  on  the 
Sth  of  June,  1868,  to  the  Court  of  Claims,  un- 
der the  provisions  of  the  Act  to  Provide  for  the 
Collection  of  Abandoned  Property,  passed  Mar. 
la,  1868  (13 Stat,  at  L.,820),and  thequestion  for 
decision  is,  whether  the  court  was  right  in  ren- 
dering a  judgment  for  the  claimant  on  the  facts 
which  it  found  to  be  true.  These  facts  are  sub- 
stantially as  follows:  the  claimant,  Nelson  An- 
derson, a  free  man  of  color,  possessed  of  real 
and  personal  property,  by  occupation  a  dray- 
man and  cotton  sampler,  and  a  resident  of 
Charleston,  South  Carolina,  in  the  early  part  of 
the  war  purchased  some  cotton  of  Daniel  F. 
Fleming.and  in  the  fall  of  1864, before  the  evac- 
uation of  Charleston,  other  cotton  of  Philip  M. 
Doucen.  On  the  Sth  of  March,  1865,  Ander- 
son reported  his  cotton  to  the  United  States 
military  authorities,  and  on  the  6th  of  April  fol- 
lowing, it  was  removed,  under  their  direction, 
from  its  place  of  deposit  to  the  Charleston  cus- 
tom-house, from  whence  it  was  shipped  to  New 
York,  and  there  sold  for  the  United  States,and 
the  gross  proceeds  paid  into  the  Treasury.  The 
net  proceeds  amounted  to  the  sum  of  $6,723.86, 
for  which  the  court  rendered  judgment  against 
the  United  States.  Fleming  and  Doucen,  from 
whom  the  cotton  was  purchased,  resided  within 
the  insurrectionary  territory,  and  their  loyalty 
was  not  proven;  but  the  claimant  proved  his 
own  loyalty,  and  that  he  never  gave  any  aid  or 
comfort  to  the  rebellion,  or  to  the  persons  w  ho 
were  engaged  in  it. 

The  counsel  for  the  Government  urges  four 
principal  grounds  of  objection  to  the  recovery 
in  this  case. 

1.  That  the  action  is  barred  by  the  limitation 
in  the  Statute. 

2.  If,  however,  in  this  they  are  mistaken,  the 
suit  must,  nevertheless,  fail,  because  the  i>er- 
sons  who  sold  the  property  to  Anderson,  being 
residents  of  an  insurrectionary  district,  were  un- 
able under  the  state  of  the  law  on  this  subject, 
to  oonvey  title  to  him. 

8.  That  the  vendors  of  the  cotton  in  question 
were  incompetent  witnesses,  and  their  testimony 
should  have  been  excluded  by  the  court. 

4.  That  the  court  had  no  authority  to  render 
judgment  for  a  specific  sum,  the  power  of  the 
court  being  limited  to  deciding  whether  the 
clwnntnt  was  entitled  to  recover  at  all,  leaving 
the  amount  to  be  determined  by  computation  by 
the  proper  officers  of  the  Treasury  Department. 

Whether  these  positions  are  well  taken  or  not, 
depends  on  the  construction  to  be  given  to  the 
Act  ooncemining  abandoned  and  captured  prop- 
erty, and  the  4th  section  of  the  Act  of  June 
25th,  1868. 

The  Act  of  March  13,  1868,  in  one  particu- 
lar, inaugiuated  a  policy  different  from  that 
which  induced  the  passage  of  other  measures 
rendered  necessary  by  the  obstinacy  and  mag- 
nitude of  the  resistance  to  the  supremacy  of 
'  the  national  authority.  To  overcome  this  re- 
sistance, and  to  carry  on  the  war  successfully. 
See  9  yixhu  U.  S.,  Book  \a.\ 


the  entire  people  of  the  Slates  in  rebellion  were 
consider^  as  public  enemies;  but  it  is  familiar 
history  that  there  were  many  persons  whom 
necessity  ret^uired  should  be  tre^ed  as  enemies 
who  were  friends,  and  adhered  with  fidelity  to 
the  national  cause.  This  class  of  people,  com- 
pelled to  live  among  those  who  were  combined 
to  overthrow  the  fwieral  authority,  and  liable 
at  all  times  to  be  stripped  of  their  property  by 
the  usurped  government,  were  objects  of  sym- 
pathy to  the  loyal  people  of  this  country,  and 
their  unfortunate  condition  was  appreciated  by 
Congress. 

During  the  progress  of  the  war  it  was  ex- 
pected that  our  forces  in  the  field  would  capt- 
ure property  and,  as  the  enemy  retreated,  that 
property  would  remain  in  the  country  without 
apparent  ownership,  which  should  be  collected 
and  disposed  of.  In  this  condition  of  things 
Congress  acted.  While  providing  for  the  dU- 
position  of  this  captured  and  abandoned  prop- 
erty. Congress  recognized  the  itatut  of  the 
loyid  Southern  people,  and  distinguished  be- 
tween property  owned  by  them  and  the  prop- 
erty of  the  disloyal.  It  was  noi  required  to  ao 
this,  for  all  the  property  obtained  in  this  man- 
ner could,  by  proper  proceedings,  have  been 
appropriated  to  the  necessities  of  the  war.  But 
Congress  did  not  think  proper  to  do  this.  In 
a  spirit  of  liberality  it  constituted  the  Qovern-  . 
ment  a  trustee  for  so  much  of  this  property  as 
belonged  to  the  faithful  Southern  people,  and 
while  directing  that  all  of  it  should  be  sold  and 
its  proceeds  paid  into  the  Treasury,  gave  to  this 
class  of  persons  an  opportunity,  at  any  time 
within  two  years  after  the  suppression  of  the 
rebellion,  to  bring  their  suit  in  the  Court  of 
Claims,  and  establish  their  right  to  the  pro- 
ceeds of  that  portion  of  it  which  they  owned, 
requiring  from  them  nothing  but  proof  of  loy- 
alty and  ownership. 

it  is  true  the  liberality  of  Congress  in  this  re- 
gard was  not  confined  to  Southern  owners,  for 
the  law  is  general  in  its  terms,  and  protects  idl 
loyal  owners;  but  the  number  of  Northern  citi- 
zens who  could,  in  any  state  of  the  case,  be 
bona  fide  oymen  ot  this  kind  of  property  was 
necessarily  few,  and  their  condition,  although 
recognized  in  the  law,  did  not  induce  Congress 
to  incorporate  in  it  the  provision  we  are  consid- 
ering. 

The  measure,  in  itself  of  great  beneficence, 
was  practically  important  only  in  its  applica- 
tion to  the  loyal  Southern  people,  and  sympa- 
thy for  their  situation  doubtless  prompted  Con- 
gress to  pass  it.  It  is  in  view  of  this  state  of 
things,  as  it  is  the  duty  of  a  court  in  constru- 
ing a  law  to  consider  the  circumstances  under 
which  it  was  passed  and  the  object  to  be  ac- 
complished by  It, that  we  are  called  upon  to  ap- 
ply this  particular  provision  to  the  facts  of  this 
case.  The  loyalty  of  the  claimant  is  not  ques- 
tioned, but  his  ownership,  in  the  sense  ot  the 
law,  of  the  property  in  dispute  is  denied. 

It  is  not  denied  that  he  purchased  the  prop- 
erty in  good  faith  for  value,  and  with  no  pur- 
pose to  defraud  the  Oovernment  or  anyone 
else;  but  it  is  said  that  the  persons  from  whom 
he  bought  resided  in  South  Carolina,  were  pre- 
sumed to  be  rebels  and  were,  therefore,  pro- 
hibited from  selling. 

This  is  an  attempt  to  import  from  the  confis- 
cation law  of  July  17,1863,  into  this  law,  adis- 
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ability  wliich  it  does  not  contain.  If  Uiia  could 
be  done,  but  very  lUtle  benefit  would  accrue  to 
the  loyal  people  of  the  South  from  the  privi- 
lege conferred  upon  them  by  the  law  in  ques- 
tion. It  is  well  known  that  nearly  all  the 
Southern  people  were  engaged  in  the  rebellion, 
and  that  those  who  were  not  thus  employed 
furnished  the  exception  rather  than  the  rule. 
Few  as  they  were,  the  necessities  of  life  re- 
quired that  they  should  buy  and  sell,  and, 
equally  so,  tliat  their  trading  should  be  free 
and  unrestricted. 

This  condition  of  things  Congress  was  aware 
of,  and  if  it  had  been  its  purpose  to  limit  the 
privilege  in  controversy  to  the  loyal  citizen,  who 
happened  to  acquire  his  property  from  another 
person  equally  loyal,  they  would  have  said  so. 
But  Congress  had  no  such  narrow  policy  in 
view.  Its  policy  in  the  matter  was  broad  and 
comprehensive,  and  embraced  within  its  range 
all  persons  who  had  adhered  to  the  Union.  It 
treated  all  alike,  and  did  not  d  iscriminate  in  favor 
of  the  person  who  could  truce  his  title  through 
a  loyal  source,  and  against  him  who  was  not  so 
fortunate.  It  did  not  consider  the  loyal  planter, 
who  raised  his  own  cotton  nad  rice,  as  entitled 
to  any  more  protection  than  the  dweller  in  the 
cities  and  towns  who  lived  by  traffic,  and 
bought  where  he  could  buy  the  cheapest. 

The  confiscation  law,  however,  was  not  in- 
tended to  applv  to  a  piTson  occupying  the 
ttattu  of  this  claimant.  The  purpose  wliich 
Congress  had  in  view  in  passing  thai  law  was 
very  different  from  that  wliich  induced  it,  in  the 
Captured  and  Abandoned  Property  Act,  to  ex- 
tend a  privilege  to  the  loyal  owner.  The  confisca- 
tion law  concerns  rebels  and  their  property ;  was 
intended  as  a  measure  to  cripple  their  resources: 
and,  in  so  far  as  it  claims  the  right  to  seize  and 
condemn  their  property,  as  a  punishmenl  for 
their  crimes,  recognizes  that  certain  legal  pro- 
ceedings are  necessary  to  do  so.  But  by  the 
Act  in  question  the  Government  yielded  its 
rignt  to  seize  and  condemn  the  property  which 
it  took  in  the  enemy's  country  if  it  belonged  to 
a  faithful  citizen,  and  substantially  said  to  him, 
"  We  are  obliged  to  take  the  property  of  friend 
and  foe  alike,  which  we  will  sell  and  deposit 
the  proceeds  of  in  the  Treasury ;  and  if,  at  any 
time  within  two  years  after  the  suppression  of 
the  rebellion,  you  prove  satisfactorily  that  of 
the  property  thus  taken  you  owned  a  part,  we 
will  pay  you  the  net  amount  received  from  its 
sale.'" 

The  two  Acts  cannot  be  construed  t'n  pan 
materia.  Theone  is  penal,  the  other  remedial; 
the  one  claims  a  right,  the  other  concedes  a 
privilege. 

It  is  said  the  vendors  of  the  cotton  were  in- 
competent witnesses  by  reason  of  the  4th  sec- 
tion of  the  Act  of  June  25lh  1868  (15  Stat,  at 
L.,  p.  76),  which  declares  that  no  plaintiff  or 
claimant,  or  any  person  from  or  through 
whom  any  such  plaintiff  or  claimant  derives 
his  allegeid  title,  claim,  or  right  against  the 
United  States,  or  any  person  interested  in  any 
such  title,  claim  or  right,  shall  be  a  compe- 
tent witness  in  the  Court  of  Claims  in  support- 
ing any  such  title,  claim  or  right. 

There  are  three  classes  of  persons  who  are, 
by  this  section  prohibited  from  testifying.  The 
claimuutCHnnot  testify, nor  can  the  person  who, 
alter  a  claim  has  accrued  to  him  against  the 
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United  States,  has  sold  or  transferred  it  to  the 
claimant,  nor  can  any  one  who  is  interested  in 
the  event  of  the  suit  Doucen  and  Fleming, 
the  immediate  vendors  of  Anderson,  are  not 
excluded  by  this  rule.  They  were  not  inter- 
ested in  the  suit,  and  in  no  sense  did  Anderson 
derive  his  claim  against  the  United  States 
through  them.  They  never  had  any  claim 
against  the  United  States,  because  when  the 
property  was  taken  it  belonged  to  Anderson, 
and  it  is  only  after  the  property  was  sold  that 
Anderson's  claim,even  to  the  proceeds,attached. 
If  the  property  in  tranntu  from  Charleston  to 
New  York  haid  been  lost,  no  claim  could  arise 
under  the  law  in  favor  of  Anderson  against  the 
United  States,  his  claim  being  contingent  upon 
the  proceeds  of  the  property  finally  reaching 
the  treasury. 

But  the  point  most  pressed  in  the  argument 
against  the  right  to  recover  in  this  case  relates 
to  the  limitation  in  the  law.  It  is  contended  that 
the  claim  was  barred  by  this  limitation,  as  it 
was  not  preferred  until  the  5th  of  June,  1868. 
It  is,  therefore,  necessary  to  determine  when 
the  time  for  preferring  claims  commenced,  and 
when  it  ended.  The  words  of  the  statute  on 
this  subject  are,  that  any  person  claiming  to  be 
the  owner  of  abandoned  or  captured  property 
may,  at  any  time  within  two  years  after  the 
suppressioti  of  the  rebellion,  prefer  his  claim  to 
the  proceeds  thereof  in  the  Court  of  Claima. 
There  is  certainly  nothing  in  the  words  of  this 
provision  which  disables  a  person  from  prefer- 
ring his  claim  immediately  after  the  proceeds 
of  his  property  have  reach^  the  Treasury,  and 
there  is  no  good  reason  why  a  different  inter- 
pretation should  be  given  them.  On  the  con- 
trary, there  is  sufficient  reason  in  the  nature  of 
the  legislation  on  this  subject,  apart  from  the 
letter  of  the  law.  to  bring  the  mind  to  the  con- 
clusion that  Congress  intended  to  give  the  claim- 
ant an  immediate  right  of  action.  The  same 
motive  that  prompts  Congress  to  grant  the 
privilege  to  prefer  a  claim  at  all,  operated  to 
allow  it  to  be  done  so  soon  as  the  property  had 
been  converted  into  money.  If  in  the  conditiOD 
of  the  country,  it  was  known  that  the  Union 
men  of  the  South,  as  a  general  thing,  would  be 
unable  to  prosecute  theu'  claims  while  the  war 
lasted,  still  it  was  recognized  that  some  persons 
might  be  fortunate  enough  to  do  so,  and  to  meet 
the  requirements  of  their  cases  the  right  to  sue 
at  once  was  conferred.  In  the  progress  of  the 
war,  as  our  armies  advanced  and  were  able  to 
afford  protection  to  the  Union  people,  it  was 
expected  that  many  of  them,  availing  them- 
selves of  the  opportunity,  would  escape  into  tho 
national  lines,  and  be  thus  in  a  condition  to 
secure  the  rights  conceded  to  them  by  this  stat- 
ute; and  the  history  of  the  times  informs  ra 
that  this  expectation  was  realized.  To  impute 
to  Congress  a  design  to  compel  these  people, 
impoverished  as  they  were  known  to  be,  to  wait 
until  the  war  was  over  before  they  oouki  in- 
stitute proceedings  in  the  Court  of  Claims, 
would  be  inconsistent  with  the  general  spirit  of 
the  statute,  and  cannot  be  entertained.  If,  then, 
the  right  to  prefer  a  claim  attached  as  soon  as 
the  money  reached  the  Treasury,  when  did  it 
expire?  The  law  says,  two  years  after  the  re- 
bellion was  suppressed ;  but  the  question  recurs, 
when  is  the  rebellion  to  be  considered  sup- 
pressed, as  regards  ^e  rights  intended  to  be 
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tecured  by  this  statnte?  It  is  very  clear  that  the 
limitation  applied  to  the  entire  euppreagion  of 
the  rebellion,  and  that  no  one  was  intended  to 
be  affected  bj  its  suppression  in  an^  particular 
locality.  It  might  be  suppressed  m  one  State 
and  not  in  another,  but  the  citizen  of  the  State 
that  has  ceased  hostilities  was  in  no  better  or 
worse  position  in  this  regard  than  the  citizen  of 
the  Slate  where  hostilities  were  active.  The 
limitation  was  not  partial  in  its  character,  but 
operated  on  all  persons  alike  who  are  affected 
by  it;  was  dependent  on  the  solution  of  a  great 
problem,  and  an  interpretation  of  it  which 
would  prescribe  one  rule  for  the  people  of  one 
State,  and  a  different  rule  for  those' living  in 
another  State,  cannot  be  allowed  to  prevail. 

The  point,  therefore,  for  determination  is: 
when,  in  the  sense  of  this  law,  was  the  rebellion 
entirely  suppressed?  And  in  this  connection  it 
is  proper  to  say.that  the  purposes  of  this  suit  do 
not  require  us  to  discuss  the  question — which 
may  have  an  important  liearing  on  other  cases — 
whether  the  rebellion  can  be  considered  as  sup- 
pressed for  one  purpose  and  not  for  another, 
nor  any  of  the  kindred  questions  arising  out 
of  it,  and  we,  therefore,  express  no  opinion  on 
the  subject. 

The  inquiry  with  which  we  have  to  deal  con- 
cerns its  suppression  only  in  its  relation  to  those 
persons  who  are  within  the  protection  of  this 
law.  It  is  argued,  as  the  rebellion  was  in  point 
of  fact  suppressed  when  the  last  Confederate 
general  surrendered  to  the  national  authority, 
that  the  limitation  l>egan  to  run  from  that  date. 
If  this  were  so,  there  is  an  end  to  the  contro- 
versy; but  did  Congress  mean,  when  it  passed 
the  statute  in  question,  that  the  Union  men  of 
the  South,  whose  interests  are  especially  cared 
for  by  it,  should,  without  any  action  by  Con- 
gress or  the  Executive  on  the  subject,  take  no- 
tioe  of  the  day  that  armed  hostilities  ceased  be- 
tween the  contending  parties,  and  if  they  did 
not  present  their  claims  within  two  years  of  that 
time,  be  forever  barred  of  their  recovery?  The 
inherent  dilliculty  of  determining  such  a  mat- 
ter, renders  it  certain  that  Congress  did  not  in- 
tend to  impose  on  this  class  of  persons  the  ne- 
cessity of  deciding  it  for  themselves.  In  a  for- 
eign war,  a  treaty  of  peace  would  be  the  evi- 
dence of  the  time  when  it  closed;  but  in  a 
domestic  war,  like  the  late  one.  some  public 
proclamation  or  legislation  would  seem  to  be  re- 
quired to  inform  those  whose  private  rights 
were  affected  by  it,  of  the  time  when  it  tcrmi- 
BMed,  and  wc  are  of  the  opinion  that  Congress 
did  not  intend  that  the  limitation  in  this  Act 
sbonJd  begin  to  run  until  this  was  done.  There 
Me  rarious  Ads  of  Congress  and  Proclamations 
of  ibe  Trosident  bearing  on  the  subject,  but  in 
IJm  tic«v  we  take  of  this  case,  it  is  only  neces 
■■ty  to  uolice  the  Proclamation  of  the  President, 
of  Aiwnst  20,  1866,  and  the  Act  of  Congress  of 
IteSd  of  March,  1867. 

On  tbe  aOth  day  of  August,  1866,  the  Presi- 
dtawk  of  tbe  United  States,  after  reciting  certain 
riwillllinllnnii  and  Acts  of  Congress  concerning 
dkiiJBebellion,  and  his  Proclamation  of  the  2d  of 
18Q6,  that  armed  resistance  had  ceased 
rlia«  except  in  the  State  of  Texas,  did 
im  that  it  had  ceased  there  also,  and  that 

I  ntele  insurrection  was  at  an  end,  and  that 

,  crier,  and  tranquillity  existed  through- 

r  whole  of  tbe  United  States  of  America. 

ft  Wail 


This  is  the  first  official  declaration  that  we  have, 
on  the  part  of  the  Executive,  that  the  rebellion 
was  wholly  suppressed,  and  we  have  shown,  in 
a  previous  part  of  this  opinion,  that  the  limita- 
tion, iu  its  effect  on  the  persons  whose  rights 
we  are  considering,  did  not  begin  to  run  until 
the  rebellion  was  suppressed  throughout  the 
whole  country.  But  we  are  not  without  the  ac- 
tion of  the  Legislative  Department  of  the  Gov- 
ernment on  this  subject.  On  the  20th  day  of 
June,  1864  (13  Stat,  at  L.,  144),  Congress  fixed 
the  pay  of  non  commissioned  officers  and  pri- 
vates,and declared  that  Itshouldcontinueduring 
the  rebellion ;  and  on  the  2d  day  of  March  1867 
(14  Stat.at  L.  ,421),  it  continued  this  Act  iu  force 
for  three  years  from  and  after  the  close  of  the 
rebellion,  as  announced  by  the  Proclamation  of 
the  President. 

Congress,  then,  having  adopted  the  SOth  day 
of  August,  1866,  in  conformity  with  the  an- 
nouncement of  the  President,  as  the  day  the  re- 
bellion closed,  for  tbe  purpose  of  regulating  the 
pay  of  non-commissioned  officers  and  privates, 
can  it  be  supposed  that  it  intended  to  lay  down 
a  harsher  rule  for  the  guidance  of  the  claimants 
under  the  Captured  and  Abandoned  Property 
Act,  than  it  thought  proper  to  apply  to  another 
class  of  persons  whose  interests  it  equally  de- 
sired to  protect?  In  order  to  reach  this  conclu- 
sion, it  is  necessary  to  ascribe  to  Congress  a 
policy  regarding  the  statute  under  which  this 
claim  is  preferred  foreign  to  the  views  we  have 
expressed  concerning  it.  Besides,  it  would  re- 
quire us  to  construe  two  Acts  differently,  al- 
though relating  to  the  same  general  subject,  in 
the  absence  of  any  evidence  that  such  was  the 
intention  of  the  Legislature.  If  we  are  right  as 
to  the  motive  which  prompted  Congress  to  pass 
the  law  in  question,  and  the  object  to  be  accom- 
plished by  it,  it  is  clear  the  point  of  time  should 
be  construed  most  favorably  to  the  person  who 
adhered  to  the  National  Union,  and  who  has 
proved  the  Government  took  his  property,  and 
has  the  money  arising  from  its  sale  in  the 
Treasury. 

As  Congress,  in  its  legislation  for  the  army, 
has  determined  that  the  rebellion  closed  on  tbe 
30th  day  of  August,  1866,  there  is  no  rcafon 
why  its  declaration  on  this  subject  should  not 
be  received  as  settling  the  question  wherever 
private  rights  are  affected  by  it.  That  day  will, 
therefore,  be  accepted  as  the  day  when  the  re- 
bellion was  suppressed, as  respects  the  rights  in- 
tended to  be  secured  by  the  Captured  and 
Abandoned  Property  Act. 

The  point  taken  that  the  court  below  was  not 
authorized  to  render  judgment  for  a  specific 
sum,  but  only  to  determine  whether  the  claim- 
ant was  entitled  to  receive  the  proceeds  of  his 
property,  leaving  it  for  an  officer  of  the  Treasury 
to  fix  the  amuunt,  cannot  be  sustained.  To  sus- 
tain this  position  would  require  us  to  hold  that 
for  this  class  of  cases  Congress  intended  to  con- 
stitute the  Court  of  Claims  a  mere  commission. 
This  court  will  not  attribute  to  Congress  a  pur- 
pose that  would  lead  to  such  a  result,  in  the  ab- 
sence of  an  express  declaration  to  that  effect. 

It  is  proper  to  say,  in  conclusion,  that  the 
case  of  MeKee  v.  if.  8.  [ante,  829],  decided  at 
the  last  term,  cited  as  an  authority  against  tbe 
claimant's  right  to  recover,  has  no  application 
whatever  to  this  case. 

Thejudgmentofthe  Court  of  Claims  isajlrmcd. 
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Clted-g  Wall.,  638;  10  Wall.,  25;  11  WalU  2S8 ;  18 
Wall.,  US :  U  Wall.,  8T4 ;  19  Wall.,  625;  22  Wall.,  M ; 
82  0. 8.,  IM:  102  IT.  8.,  488;  1  DUl.,  6T5;  1  Sawy., 
405 ;  8  Am.  Rep.,  656  (35  Ind..  146). 


THE  UNITED  STATES,  Appt, 

V. 

WILLIAM  POLLARD. 

THE  UNITED  STATES.  Appt., 

e. 

MORRIS  KOHN. 

THE  UNITED  STATES,  Appt., 

HULDAH  L.  STANTON  kt  al. 
[Nob.  801,  800.  800.] 

APPEALS  from  the  Court  of  Claims. 
There  are  no  material  points  of  diSerence 
between  these  cases  and  the  cases  of  Ths  U.  8. 
\.ifel»on  Andenon,  decided  at  this  term,  and  the 
views  presented  in  that  case  dispose  of  these. 

I^ejitdgment  of  th»  Court  of  Vkami  in  eaeh  of 
the  above  fMtned  ea»t»  m  affirmed. 


Ex  parte  In  thb  Matter  of  JOHN  F.  PAR 
QOUD,  PUitumer. 

Mandamus  to  Court  of  Claims  to  compel  it  to  al- 
low an  appeal. 

The  case  of  Ex  parte  Zellner,  po«t,  666,  followed, 
and  a  mandamus  granted  to  compel  the  Court  of 
Claims  to  allow  an  appeal  from  the  decree  In  that 
court. 

[No.  0,  Onginal.] 
Argued  Fib.  18,  1870.      Decided  Feb.  S8,  1870. 

PETITION  for  mandamus  to  the  Judges  of 
the  Court  of  Claims. 

The  relator  filed  a  petition  in  the  court  be- 
low, for  the  proceeds  of  certain  bales  of  cotton. 
The  said  petition  having  been  dismissed  by  a 
decree  of  that  court,  on  the  ground  that  it  had 
not  jurisdiction  of  the  same,  upon  the  allega* 
tions  of  the  petition,  the  petitioner  made  appli- 
cation fur  the  allowance  of  an  appeal  to  Uiis 
court,  which  application  was  denied.  Where- 
upon the  said  petitioner  prays  this  court  for  a 
writ  of  mandamus,  to  compel  the  allowance  of 
said  appeal. 

Messrs.  Riddle  and  Thonuts  J.  Dnraat, 
for  the  relator. 

Ur.  Robert  S.  Hale,  special  counsel,  for 
the  United  States. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court : 

This  is  a  petition  on  behalf  of  Pargoud,  the 
relator,  for  a  wiomfamiMto  the  Court  of  Claims, 
to  compel  them  to  allow  an  appeal  from  a  de- 
cree against  him  in  that  court. 

The  case  falls  within  the  case  of  Zetlnvr 
[post,  605J,  and  the  motion  must  be  granted. 

Motion  jor  a  peremptory  mandamus  granted. 
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THE  STEAMBOAT  M.  BURNS,  her  Tackle, 

etc.,  Plff.  in  Err., 

e. 

JAMES  F.  REYNOLDS   akd  JAMES 
AIKEN; 

AND 

SAME 

0. 

THOMAS  MORRISON  and  THOMAS  F. 
McENNIS. 

(See  8.  C,  9  Wall.,  237-StO.) 
Appeal  in  the  name  of  a  steamboat,  improper. 

Appeal  or  writ  of  error  should  be  brought  br 
some  person  who  asserted  an  interest  in  the  vetM. 
It  cannot  be  done  tn  the  name  of  the  steamboat. 

[Nos.  S8.  50.] 
Argued  Feb.  4,  gS,  1870.  Beaded  Feb.  S8.  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

A  petition  was  filed  in  the  Circuit  Court  of 
St.  Louis  County,  State  of  Missouri,  by  Thom- 
as Morrison  una  Thomas  McEnnis,  to  obtain 
judgment  with  a  lien  upon  the  steamboat,  H. 
Burns,  and  a  judgment  was  duly  entered  in 
their  favor  in  said  court.  In  the  course  of  the 
proceedings  thus  instituted,  a  claim  was  pre- 
sented in  said  court  by  James  F.  Reynolds  and 
James  Aiken  against  said  steamboat,  and  a 
Judgment  entered  in  their  favor.  In  each  case 
the  judgment  was  entered  in  form  against  the 
8teamb(Mt,  M.  Burns,  as  defendant.  Upon  an 
ai>peal  to  the  Supreme  Court  of  the  State,  the 
said  judgments  were  affirmed.  Whereupoo 
these  writs  of  error  were  sued  out  in  the  name 
of  the  said  steamboat,  M.  Bums,  as  plaintiff  in 
error. 

The  case  is  sufficiently  stated  by  the  court 

Messrs.  John  H.  BaTildn  and  John  A. 
Willa,  for  plaintiff  in  error: 

The  proceeding  is  one  under  a  special  statnte 
of  Missouri,  the  like  of  which  in  all  its  terms  is 
found  in  no  other  State. 

That  Statute,  as  construed  by  the  Supreme 
Court,  makes  the  boat  itself  a  party  to  the  rec- 
ord, and  the  active,  moving  party ;  the  plaint- 
iff in  error  or  the  appell^t  above,  and  the 
plaintiff  or  defendant  (as  the  case  may  be),  in 
the  court  below.  Suppose  that  this  court  is  of 
opinion  that  the  practice  of  the  courts  of  Mis- 
souri under  the  statute  has  hitherto  been  erro- 
neous, would  it  not,  nevertheless,  acquiesce  in 
the  state  practice?  This  court  has  said  in  Bk. 
V.  Knoop,  16  How.,  860,  "  The  established  con- 
struction of  a  statute  of  the  State  is  received  as  I 
a  part  of  the  statute  ";  see,  also.  Pease  v.  Ptei, 
18  How.,  608  (59  U.  S.,  XV.,  620). 

The  record  of  the  present  case  is  made  up  in 
the  courts  of  this  State.  It  cannot  now  be  al- 
tered. The  boat  is  the  defendant,  and  the  only 
defendant  throughout.  Adolphe  Heinecke, 
the  owner,  appears  only  as  an  agent  of  the 
boat.  The  judgment  runs  thus:  "InthemiU- 
ter  of  the  steamboat,  M.  Bums.  Now  at  this 
day  comes  the  defendant  by  its  attorney,  etc." 
The  entry  of  the  appeal  allowed  in  the  St.  Louis 
Circuit  Court  to  the  Supreme  Court,  is  as  fol- 
ows:  "  Thomas  Morrison  v.  Steamboat  M. 
Bums.  Now  comes  the  defendant  by  attorney, 
etc.  An  appeal  is  allowed  it,  etc.  It  thereupon 
flies  an  appeal  bond  which  is  approved." 
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now  should  a  writ  of  error  be  taken?  The 
words  of  the  Judiciary  Act  are  "  the  adverse 
party."  "No  one  can  bring  up  as  plaintiff  in  a 
writ  of  error,  the  judgment  of  an  inferior  court 
to  a  superior  one,  unless  he  was  a  party  to  the 
judgment  in  the  court  below." 

Papne  v.  JVB«.  20  How.,  819  (61 U.  8.,  XV., 
896). 

Mr.  George  P.  Strongri  for  defendants  in 
error. 

(The  arguments  of  counsel  are  given  only 
upon  the  point  considered  by  the  court.) 

Mr.  JutUee  Wller  delivered  the  opinion  of 
the  court: 

These  cases  are  brought  before  us  by  what 
purport  to  be  writs  of  error  to  the  Supreme 
0>urt  of  Missouri.  The  writ  in  the  first  place 
refers  to  a  judgment  in  that  court  in  a  suit  be- 
tween the  steamboat,  M.  Burns,  her  tackle,  etc., 
appellants,  and  James  F.  Revnolds  and  James 
Aiken,  respondents  and  appellees,  in  which  "A 
manifest  error  hath  appearad  to  the  great  dam- 
age of  the  said  steamboat,  her  tackle,  etc. ,  as  by 
hercomi>laint  appears."  The  citation  makes  the 
same  recital.  The  writ  and  citation  in  the  sec- 
ond case  only  vary  from  this  in  the  names  of 
the  defendants  in  error. 

It  is  believed  to  be  the  first  time  that  any- 
thing but  a  human  being,  or  an  aggregation  of 
human  beings,  called  a  corporation  or  associa- 
tion, has  attempted  to  bring  a  writ  of  error  or 
appeal  in  this  court. 

It  is  raid  in  support  of  the  writ  that  the  pro- 
ceeding below  was  tn  rem  against  the  steamboat 
by  name,  and  that  as  it  was  so  conducted 
through  all  the  state  courts  it  should  be  so  here. 

There  is  nothing  in  the  essential  natureof  pro- 
ceedings tn  rem  which  justifies  or  requires  this. 
Whenever  the  res  is  seized  in  admiralty  proceed- 
ings proper,  or  in  revenue  or  other  proceedings 
partaking  of  that  character,  the  property  is  con- 
demned and  sold,  and  with  the  distribution  of 
the  proceieds  the  case  ends,  unless  some  one  ap- 
pears in  court  as  claimant  either  of  the  rei  or  its 
proceeds.  When  a  claimant  appears  he  be- 
comes a  party  to  the  proceedings,  and  may  de- 
fend, take  an  appeal  or  writ  of  error,  or  adopt 
any  other  proceeding  that  a  party  properly  be- 
fore the  court  ma^  be  entitled  to. 

It  is  true,  that  m  placing  such  cases  on  the 
dockets  of  our  courts,  ana  in  the  reports  of  our 
decisions,  the  name  of  the  vessel  or  thing 
seized  is  ofien  retained;  but  in  all  cases  where 
any  defensive  action  is  taken,  some  peison  must 
appear  and  claim  an  interest  or  a  right  to  be 
heard  on  account  of  his  relation  to  the  prop- 
erty. 

lit  is  said  that  the  Statute  of  Missouri  allows 
the  steamboat  to  be  sued  by  name,  and  allows 
a  defense  to  be  made  by  the  owner  in  the  name 
of  the  vessel.  But  the  States  cannot  in  this 
manner  confer  on  an  inanimate  object,  without 
sense  or  reason,  or  legal  capacity,  the  right  to 

groaecute  legal  proceedings  in  the  Feidend 
lourts.  Nor  does  the  statute  under  which 
these  proceedings  were  had  in  the  state  court 
present  any  difficulty  to  a  party  interested  in 
the  boat,  in  asserting  his  rights.  Section  12  of 
the  Steamboat  Law  (1  Rev.  Stat.,  Mo.,  806), 
provides  that  the  ovrner,  captain,  agent,  con- 
signee, or  any  creditor  of  the  boat,  may  appear 
to  the  action,  on  behalf  of  the  boat  or  vessel, 
SeeV  Waix. 


and  plead  thereto  and  defend  the  same;  and 
though  it  has  been  the  practice  to  do  this  in  the 
name  of  the  vessel,  it  has  never  been  held,  nor 
do  we  suppose  it  will  ever  be  by  the  state  courts, 
that  an  owner  cannot  appear  in  his  own  name 
and  assert  his  rights  in  the  vessel. 

Section  88,  however,  relieves  the  matter  of 
all  embarrassment,  and  shows  that  the  framers 
of  the  statute  seemed  to  think  as  we  do.  that 
when  an  appeal  or  writ  of  error  w%8  to  take  the 
case  to  a  higher  court,  it  should  be  by  some 
person  who  asserted  an  interest  in  the  vessel. 
With  the  liberal  provision  which  that  section 
makes  for  review  of  the  ludgment,  there  can  be 
no  necessity  that  we  shall  so  far  violate  reason 
and  law  as'  to  permit  a  steamboat  to  bring  a 
suit  here  by  writ  of  error. 

If  any  person  or  corporation  whom  this  court 
can  recognize  as  a  legal  entity,  capable  of  sus- 
taining a  suit  in  this  court,  has  an  interest  in 
such  a  controversy,  that  party  must  connect 
himself  with  the  case  in  such  a  manner  as  to 
enable  himself  to  assert  his  rights  here.  It  can- 
not be  done  in  the  name  of  a  8teamlx>at. 

An  examination  of  the  records  in  these  cases 
shows  that  Adolph  Heinecke  did  in  the  inferior 
court  claim  to  be  the  owner,  and  defended  the 
suit  in  the  name  of  the  steamboat.  He  likewise 
made  affidavit  that  he  was  the  owner,  and  gave 
bonds  to  enable  him  to  appeal  to  the  Supreme 
Court  of  the  State.  But  instead  of  taking  the 
appeal  in  his  own  name  he  took  it  in  the  name 
of  the  steamboat.  We  are  of  opinion  that  by  a 
lil)eral  construction  of  the  record  he  may  be  so 
far  regarded  as  claimant  and  party  to  the  rec- 
ord as  to  enable  him  to  bring  a  wnt  of  error  to 
this  court  in  his  own  name  if  he  shall  be  so  ad- 
vised. 

The  preient  writ*  are  dumisted. 


JOHN  H.  INGLE,  Administrator  de  boni» 
rum,  etc.,  of  Ann  R.  Dermott,  Deceased, 
and  HORACE  STRINGFELLOW  bt  al., 
AppU., 

V. 

ZEPHANIAH  JONES. 

(See  S.  C,  9  Wall..  4M-S00.) 

Judgment  againtt  adminbirator  nU  evidence 
<tgaifut  the  heir — Administrator  a*  truetee — 
Statute  ef  £4mitati(m»—di»eretionari/  order— 
decree  of  tale. 

A  judgment  agatnst  tbe  administrator  Is  not 
evidence  avainst  the  heir. 

Duties  01  an  administrator  are  oonSned  to  the 
personal  estate. 

A  power  given  to  an  executor,  by  a  will,  never 
passes  by  devolution  to  an  administrator,  unless  it 
De  clear  that  it  was  the  Intention  of  the  testator 
that  he  should  become  the  donee  nf  the  power,  in 
place  of  the  executor  appointed  by  the  -will. 

Defense  of  tbe  Statute  of  Umitations  Interposed 
by  the  administrator  cannot  avail  those  who  rep- 
resent the  real  estate,  in  an  action  to  subject  tbe 
real  estate  to  the  payment  of  a  debt. 

The  decision  of  the  court  lielow,  as  to  enlarglns 
the  time  to  take  testimony,  will  not  be  reviewed 
except  in  flagrant  oases. 

It  is  not  necessary  that  the  amount  of  the  liabili- 
ties to  be  paid  out  of  the  prooeedsof  the  sale  of  real 
estate  should  have  been  ascertained  before  tbe 
decree  of  sale  was  made. 

[No.  18]. 
Arffued  Dee.  9, 1869.      Decided  Feb.  tS,  1870. 
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APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

An  action  was  brought  by  the  appellee,  to 
recover  from  Ann  R.  Dermott  for  the  erection 
of  a  certain  building.  After  a  Judgment  in  the 
case  had  been  twice  rendered  in  that  court  and 
reversed  by  Ibis  case,  a  judgment  was  rendered, 
and  a  reference  ordered  by  the  court  below  to 
the  auditor,  to  ascertain  and  report  the  per- 
sonal assets.of  Ann  R.  Dermott  in  the  hands 
of  her  administrator.  That  judgment  was  not 
reviewed.  The  report  of  an  auditor  taken  in 
the  proceedings  stiowed  that  there  were  no 
personal  assets  applicable  to  the  debt. 

Thereupon  the  complainant  filed  bis  bill  in 
this  case  against  the  said  administrator  and  the 
heirs  at  law  of  said  Ann  R.  Dermott,  to  obtain 
satisfaction  of  his  debts  by  a  sale  of  the  real 
estate,  on  which  the  said  building  had  been 
erected  by  him.  A  receiver  of  said  real  estate 
was  appointed  A  decree  having  been  entered 
in  favor  of  the  complainant,  the  respondents 
took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mesm-ii.'R.  J.  and  J.  Ii.  Brent,  S.  L.Phttltpt 
and  R.  T.  Merrkk,  for  appellants. 

The  supposed  judgment  at  law  is  inopera- 
tive, and  of  no  effect  m  this  equity  suit. 

It  was  on  its  face  but  interlocutory,  and  not 
a  final  judgment. 

The  proceeding  in  this  suit  at  law  is  regu- 
lated by  the  Acts  of  Maryland,  in  force  in  this 
District  at  the  date  of  its  cession  to  the  United 
States,  Congress  having  adopted  all  those  Acts 
in  1801. 

The  case  falls  precisely  under  the  provisions 
of  the  Maryland  Act  of  1786,  ch.  80,  sec.  1. 
By  this  Act  it  is  substantiantially  declared,  that 
"  The  representative  so  appearing  shall  not  be 
burdened  with  the  debt,  damages  or  costs, 
further  than  properly  or  assets  have  come  to 
his  hands." 

But  it  may  be  said  that  the  statement  in  the 
record  that  the  court  in  General  Term  affirmed 
this  judgment,  on  appeal,  and  adjudged  that 
"  The  plaintiff  recover  against  the  defendant 
the  damages  aforesaid,  in  manner  and  form 
aforesaid  adjudged  to  be  levied  as  aforesaid, 
when  ascertained  by  the  auditor  as  directed  in 
said  judgment." 

This  has  the  form  of  a  judgment  as  against 
the  administrator,  for  the  whole  debt  to  be 
levied  when  ascertained,  etc.  But  it  is,  in  fact, 
and  so  manifestly  intended  to  be,  merely  the 
affirmance  of  the  order  referring  it  to  the  audit- 
or, and  directing  that  judgment  shall  be  en- 
tered when  the  auditor  reports. 

Such  an  interlocutory  judgment  is  not  a  lien 
upon  the  real  property,  because  no  execution 
could  be  issued  on  it  against  the  lands. 

Davidson  v.  Myert,  24  Md.,  555;  U.  8.  v. 
Morriicm,  4  Pet.,  186;  1  Tidd.  Pr.,  568. 

But  so  far  as  this  bill  in  equity  to  sell  the 
real  estate  relies  on  the  verdict  and  interlocu- 
tory Judgment  at  law,  it  is  clearly  inadmissible 
to  affect  the  heirs  at  law,  who  are  defendants, 
because  Mrs.  Dermott  dying,  her  administrator 
appeared  to  that  action  at  Taw,  and  the  judg- 
ment establishing  the  debt  only  binds  the 
personal  estate,  as  the  administrator  only  de- 
fended the  suit  in  his  character  of  adminis- 
trator. 

3.  John  H.  Ingle,  as  administrator  with  the 
•28 


will  annexed,  represented  the  rents  and  profits 
of  the  real  estate  under  the  will. 

He  has  succeded  to  the  poweiB  and  title  of 
executor  under  the  will  of  Mrs.  Dermott 

The  testatrix  had  contemplated  this  very 
event,  and  provided,  as  she  supposed,  for  the 
continuance  of  the  trust. 

She  contemplated  the  occurrence  of  two 
events,  viz. :  the  nomination  by  the  vestries 
and  its  ratification  by  the  Orphans'  Court  But 
she  has  failed  to  say  what  her  intention  was  in 
case  the  Orphans'  Court  appointed  a  persMi  aa 
administrator  against  the  nomination  of  tb« 
vestries,  upon  their  failure  to  nominate. 

Did  she  mean  to  let  the  great  trusts  of  her 
will  fail  in  this  last  case,  or  are  we  to  coostrot 
her  will  as  containing  two  intents?  First,  t 
particular  intent  that  her  administrator  sbookl 
be  named  by  the  vestries;  second,  a  general  in- 
tent that  her  administrator,  however  appointed, 
should  be  the  trustee.  If  so,  and  both  intentt 
cannot  be  gratified,  the  rule  is  to  construe  the 
will  upon  the  ey  pre*  doctrine,  and  sacrifice  the 
particular  intent,  which  in  such  case  is  con- 
strued as  merely  directory  and  not  imperatiTe. 

Tiff.  &  B.,  Tr.,  758;  Jaektony.  tetder,  11 
Johns.,  169, 

That  this  question  depends  on  the  intaitioii 
of  the  testatrix.  See  Edgerhm  v.  ConUki,  % 
Wend.,  232. 

Her  intention  was  nAnifeetlv  to  substitute 
her  administrator  de  bonit  mm  in  the  place  of 
her  executors,  if  they  iiad  not  completed  thdr 
administration;  but  to  allow  the  vestries  to 
nominate,  if  they  chose  so  to  do. 

Where  a  testator  directs  his  real  estate  to  be 
sold  for  certain  purposes,  without  decbuin| 
by  whom  the  same  shall  be  made  if  the  fund  m 
distributable  by  the  executor,  he  will  have  the 
power  by  implication. 

3.  We  hold  that,  upon  the  evidence,  Jones 
failed  to  perform  his  contract  as  averred  in  the 
answer  of  the  administrator  de  bonii  lum  and, 
therefore  upon  the  merits,  the  final  decree  of 
this  case  should  be  reversed. 

4.  The  defense  of  limitations  in  the  answer 
of  the  administrator  with  the  will  annexed, 
bars  the  debt  of  complainant 

See  Act  of  Md.,  1798,  ch.  101,  sub.  ch.  9. 
sec.  9. 

5.  The  court  below  erred  in  superseding  In- 
gle and  appointing  a  receiver.  No  reoavtr 
of  rents  can  be  obtained  by  a  creditor,  unless  s 
strong  probability  of  insufficiency  of  both  r«»l 
and  personal  estate  be  shown.  Watfittd  v. 
Owens,  4  Gill.,  379. 

But  the  same  case  decides  that  the  bill  (not  a 
petition)  must  charge  insufficiency  of  real  and 
personal  estate,  so  as  to  rrauire  a  recdvo'  of 
rents  or  an  injunction.    4  Oill.,  380. 

Creditors  at  large  cannot  go  into  equity.  S 
Gill.  &  J.,  462;  OHffithM.  Bk.,0  Gill.  &  J.,  4»i 

A  receiver  will  not  be  appointed  exoepi 
where  there  is  imminent  danger,  even  when 
defendant  is  in  wrongful  poeseesion  of  land. 

Edw.,  Receiver,  p.  2,  24;  3  Md.,  09;  1  Kb., 
ch.  70. 

Nor  will  it  be  granted  at  the  instanoeofs 
party  whose  right  is  not  acknowledged. 

1  Barb.  Ch.  Pr.,  668;  1  Bland.  318. 

The  answers  do  not  acknoirledge  Jdwr 
claim,  nor  is  the  judgment  against  llMiwlwMi 
tratdr  any  evidence  against  heir  or  dsfiMk 
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GaUhw  V.  Wdeh,  3  Gill.  &  J.,  259;  Birdy  v. 
SUOey,  5  Gill.  &  J..  482. 

The  recommendations  of  those  most  likely  to 
be  injured,  should  have  been  regarded,  and  not 
Jones'  wishes.  1  Bl.,  437;  Edw.  Receiver,  p.  5. 

If  Ingle  be  trustee  or  administrator,  there 
must  be  abuse  or  insolvency  to  justify  a  re- 
ceiver.   Mw.  Receiver,  48. 

S.  The  decree  was  erroneous  on  its  face. 

This  is  directly  in  contravention  of  the  opin- 
ion of  this  court  in  a  similar  proceeding  to  sell 
the  real  estate  on  a  creditors'  bill  filed  in  this 
District.  See,  Bk.  U.  S.  v.  BOchie,  8  Pet., 
128. 

7.  We  are  entitled  to  restitution  of  onr  prop- 
ertv,  even  as  against  the  purchaser,  Jesse  B. 
Wilson,  who  was  receiver  and  a  ^ati  party  in 
Uie  cause,  and  privy  to  the  appeal  pending 
when  he  purchased. 

If  a  decree  was  erroneous  on  its  face,  and  a 
party  or  quati  party  purchased,  his  title  will  be 
properly  set  aside  on  a  reversal  of  the  decree. 
Bk.  V.  Bitehie,  {tupra);  8  N.  Y.,  188. 

Even  where  there  has  been  a  sale  under  a 
decree  when  in  force,  the  appellate  court  on 
reversal  will  decree  restitution  of  the  property 
condemned  'and  sold.  The  Baehel  v.  U.  3. . 
6  Crancb,  329. 

If  the  sale  is  to  a  party  to  the  suit,  it  will  not 
be  protected  upon  writ  of  error,  as  when  made 
to  a  stranger  Bac.  Abr.  Error,  M.  sec.  3: 
Bo9e,Abr.,  778. 

Meum.  i.  H.  Bradley  and  W.  D.  Da- 
▼idee,  for  appellee. 

With  respect  to  the  unknown  heirs  at  law, 
whether  on  the  part  of  the  father  or  the  mother, 
the  bill  avers  that  the  complainant  is  a  citizen 
of  the  District,  and  that  the  debt  sought  to  be 
recovered  was  contracted  here ;  and  the  proof 
establishes  these  facts. 

In  such  case,  the  Act  of  Assembly  of  1794, 
ch.  60,  sec-  3,  provides  that  the  Ghaneellor 
may,  on  such  notice  being  given  as  he  shall 
direct,  and  on  the  proof  of  the  debt  to  his  sat- 
isfaction, decree  the  sale  of  any  real  estate  de- 
vised or  descended  to  unknown  devisees  or 
heirs  at  law. 

See.  also,  Alex.  Ch.  Pr.,  44. 

Publication  having  been  made  as  required, 
the  bill  was  taken  pro  eonfetso.  Mar.  7,  1866, 
against  such  unknown  heirs  at  law. 

The  heirs  at  law  are  either  bound  bv  the  de- 
cree pro  confuto  or,  so  far  as  they  nave  an- 
swered, either  admit  that  Ann  R.  Dermott 
died  indebted  to  the  complainant,  or  declare 
their  willingness  that  what  is  justly  due  should 
be  paid. 

The  answers  of  the  heirs  at  law  do  not  deny 
complainant's  claim,  and  it  is  established  by 
proof. 

John  H.  Ingle,  the  administrator  de  honi» 
non,  eum  teitamento  annexo,  had  no  sort  of  in- 
terest in  the  real  estate  in  controversy;  he  was 
called  into  court  merely  to  settle  his  account  of 
the  personal  estate  not  administered  by  him  as 
administrator,  and  no  decree  was  asked  against 
him. 

He  did  not  succeed  to  the  powers  and  control 
over  the  real  estate  possessed  by  the  executor. 
So  far  from  the  will  making  any  such  appoint- 
ment, l>y  the  strongest  implication  it  is  guarded 
against. 

Oaither  v.  Wdeh,  8  Gill  &  J.,  269;  BtrOy  v. 
See9  Wajx. 


SiaUy.  5  Gill  &  3.,  482;  David  v.  Orafiame, 
2  Har.  &  G..  94;  Dominiek  v.  Micluul,  4 
Sandf.,  874:  ConkUn  v.  BJdgerton,  21  Wend.. 
480;  Beekman  v.  Bonnor,  23  N.  Y..  298;  Wttls 
V.  Coieper,  2  Ohio,  124;  OreenougK  v.  Wellei, 
10  Cush.,  571;  Act  1798,  ch.  101.  sub.  ch.  14, 
sec.  2;  CoUiruxm  v.  Owem.  6  Gill  &  J.,  9. 

But,  second.  If  he  succeeds  to  the  powers 
and  control  of  the  executors  over  the  real  es- 
tate, the  verdict  and  judgment  recovered 
against  him  worked  an  estoppel.  The  case 
was  tried  ami  determined  against  him. 

And,  tbirrl.  At  October  rules,  the  bill  was 
taken  pro  coi>fe»»o  against  him  as  stdministrator, 
as  well  as  ajrninst  him  and  Osborn  Ingle  as  eK- 
.ecutors,  for  default  of  appearance. 

He  pleads  the  Statute  of  Limitations. 

But,  in  equity,  the  defense  of  limitations 
avails  only  in  favor  of  the  party  who  sets  it  up. 

Dixon  V.  Dixon,  1  Md.,  ch.  271;  MoGormiek 
V.  Gibson,  3  Gill  &  J.,  12;  GoUinion  v.  Omnt, 
6  Gill  &  J.,  9.  J, 

He  has  no  interest  in  the  real  estate  to  tafe 
by  the  decree;  and  if  he  had  such  interest,  the 
verdict  and  judgment  were  conclusive.  Where 
one  of  several  heirs  at  law  or  devisees  pleads 
the  Statute,  the  others  cannot  take  advantage 
of  it.     Alex.  Ch.  Pr.,  143. 

Here,  too,  the  plea  was  pleaded  after  the 
party  was  in  contempt  for  default  of  appear- 
ance, and  an  order  pro  eottfesto  had  passed 
against  him. 

Mr.  Jusliee  Swayae  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Supreme  Court  of  the  District  of  Colum- 
bia. The  record  Is  voluminous,  and  contains 
numerous  exhibits  and  much  of  detail,  which 
we  have  not  found  it  necessary  to  consider. 
The  material  facts  lie  within  a  narrow  com- 
pass, and  the  questions  presented  for  our  de- 
termination are  neither  numerous  nor  difficult 
of  solution.  On  the  22d  of  April,  1861,  the 
testatrix  and  the  appellee  entered  into  a  con- 
tract for  the  erection  by  the  latter  of  a  large 
building  in  the  City  of  Washington.  She  was 
to  pay  for  the  structure  the  sum  of  $24,000; 
15,000  on  the  Ist  of  July,  1861 ;  |6,000  on  the 
1st  of  October  following,  provided  certain 
parts  of  the  building  were  then  ready  for  occu- 
pation ;  and  the  remaining  $14,000  on  the  Ist 
of  January,  1860,  with  interest,  as  stipulated. 
The  first  installment  was  duly  paid.  Nothing 
has  been  paid  since.  Possession  of  those  parte 
of  the  building  to  be  first  completed  was  deliv- 
ered in  December,  1861,  and  the  residue  in 
April,  1862.  In  May,  1862,  Jones  sued  for  the 
installment  due  on  the  1st  of  October,  1861, 
and  recovered.  The  judgment  was  reversed 
by  this  court.  23  How,  220  [64  U.  S.,  XVI., 
442].  The  declaration  was  then  amended  by 
wi^drawing  the  special  counts  and  enlarging 
the  ad  mwd  damnum  to  $40,000,  and  a  verdict 
and  judgment  were  recovered  for  $22,149,  and 
interest.  This  judgment  was  also  reversed,  3 
Wall.,  1  [69 U.  8.,  XVII.,  762].  The  case  was 
again  tried,  and  a  verdict  and  judgment  were 
recovered  for  $20,186.23,  with  interest  from 
the  6th  of  April,  1852.  The  auditor  of  the 
court  was  directed  to  ascertain  the  amount  of 
assets  in  the  hands  of  Ingle,  the  administrator, 
which  could  be  applied  in  payment  of  the  debt. 
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He  reported  Ibal  Ibcre  were  no  assets  availa- 
ble for  tbat  purpose.  Jones  thereupon  filed 
this  bill  to  subject  the  real  estate  therein  de- 
scribed to  the  payment  of  his  demand. 

It  is  insisted  by  the  counsel  for  the  appel- 
lants that  the  judgment  is  erroneous  in  form 
and  is,  in  fact,  only  interlocutory.  This  ob- 
jection is  well  taken.  According  to  the  Stat- 
utes of  Maryland,  which  are  in  force  in  tiie 
County  of  Washington,  the  judgment,  under 
the  circumstances,  should  have  oeen  entered 
only  for  assets  as  they  should  thereafter  come 
into  the  hands  of  the  administrator.  But  this 
fact  is  immaterial.  The  case  is  governed  by 
the  local  law.  That  law  makes  the  proceeding 
ageunst  the  administrator  and  the  heir,  when 
the  latter  proceeding  is  necessary,  entirelv  in- 
dependent of  each  other.  The  duties  of  the 
administrator  are  confined  to  the  personal  es- 
tate, and  never  extend  beyond  it.  If  that  be 
insufBcient  to  discharge  the  debts,  and  it  be 
i^ceesary  to  resort  to  the  realty  of  the  de- 
oKsed  for  that  purpose,  a  proceeding  against 
the  heir  must  be  instituted.  In  that  event, 
whatever  has  been  done  by  the  admihistrator 
is  without  effect,  as  to  the  property  sought  to 
be  charged.  A  judgment  i^^ainst  the  adminis- 
trator is  not  evidence  against  the  heir.  The 
demand  must  be  proved  in  all  respects  as  if 
there  had  been  no  prior  proceeding  to  effect  its 
collection,  and  the  Statute  of  Limitations  may 
be  pleaded  with  the  same  effect  as  if  there  had 
been  no  prior  recovery  against  the  personal 
representative.  Stat,  of  Md.  of  1786  and  1798; 
GoUinmm  v.  Ovien»,  6  Gill  &  J.,  4;  8  Pet..  628. 

We  have  examined  with  care  the  proofs  in 
the  record  of  the  complainant's  demand  as  set 
forth  in  the  bill,  ana  are  satisfied  with  the 
amount  found  by  the  decree.  It  could  be  pro- 
ductive of  no  good  to  vindicate  this  view  of 
the  subject,  by  entering  into  an  analytical  ex- 
amination of  the  testimony.  We  are  not  un- 
mindful of  the  length  of  time  through  which 
the  complainant  has  been  pursuing  his  remedy, 
nor  of  the  verdicts  which  have  been  rendered 
in  the  trials  at  law.  They  were  the  results  of 
vigorously  contested  litigation,  after  the  most 
elaborate  preparation  of  the  case.  Xor  are  we 
unmindful  that  the  court  below,  in  the  case  be- 
fore us,  came  substantially  to  the  same  conclu- 
sion. Our  Judgment,  however,  has  be^n  formed 
npon  grounds  wholly  apart  from  these  consid- 
erations. If  the  question  were  ret  Integra  in 
this  case,  and  now  for  the  first  time  to  be 
passed  upon,  we  should  have  no  difficulty  in 
sustaining  the  decree.  We  think  the  full 
amount  found  by  the  court  is  justly  due. 

Ann  R.  Dermott,  by  her  will,  appointed 
eight  executors,  and  clothed  them  with  impor- 
tant powers  and  duties.  They  were  to  have 
the  entire  management  and  control  of  the  es- 
tate during  the  uncertain  time  specified.  They 
were  to  rent  out  the  real  estate.  Out  of  the 
rents  and  the  personal  estate,  not  otherwise  dis- 
posed of,  they  were  to  pay  her  debts,  without 
regard  to  limitation  of  time;  to  pay  her  funeral 
expenses;  several  legacies,  amounting  in  the 
aggregate  to  between  $3,000  and  $4,000;  to 
pay  an  annuity  of  $400,  while  their  duties  were 
executory,  after  which  it  was  to  be  a  charge 
upon  the  estate;  they  were  to  pav,  in  their  dis- 
cretion, certain  debts  of  her  brother;  they  were 
to  build  a  vault  to  receive  her  remains,  and 
ft24 


they  were  autbor!7.ed  to  sell  two  cemetery  loti. 
The  power  was  given  to  mortgage,  if  found 
necessary  to  pay  debts.  After  the  debts  and 
legacies  were  all  satisfied,  the  entire  estate  was 
to  be  delivered  over  to  twenty  trustees,  named 
in  the  will,  to  whom  and  their  heire  it  was  de- 
vised, to  enable  them  to  found  and  support  a 
female  orphan  asylum.  The  beneficiaries  were 
to  be  such  destitute  white  orphans  as  the  trust- 
ees, or  any  corporation  which  mi^ht  succeed 
them,  should  select.  The  provision  for  this 
charity  is  admitted,  on  both  sides,  to  lie  void. 
The  Statute  of  the  43d  Elizabeth  never  was  in 
force  in  Maryland.  The  trust  resulted  for  the 
benefit  of  the  heirs  at  law.  Dtuhidl  v.  Attg- 
Oen.,  5  Har.  &  J.,  400;  8ama  v.  Same,  6  Id., 
9;  Wilderman  v.  Mayor  of  BaU.,  8  Md..  654. 
All  the  persons  named  as  executors  dedined 
to  act.  except  one  of  them,  John  P.  Ingle, who 
qualified  and  took  out  letters  testamentarr. 
He  died,  whereupon  the  defendant,  John  u. 
Ingle,  was  appointed  administrator,  with  the 
will  annexed.  The  will  provides,  that  if  the 
surviving  executor  should  die  while  the  truata 
are  executory,  their  execution  should  devolve 
upon  Ruch  person  or  persons  as  the  vestries  of 
St.  John  and  Trinity  Churches  should  elect  to 
go  on  and  complete  their  execution,  so  f ar  sa 
they  were  committed  to  the  executors,  and  she 
desired  that  letters  of  administration,  with  the 
will  annexed,  or  other  competent  authority, 
should  be  granted  to  the  person  or  persons  so 
elected.  The  vestries  made  no  election.  Let- 
ters were  granted  by  the  Judge  of  protMte  to 
John  H.  Ingle,  as  if  the  will  contained  no  such 
provision. 

The  question  whether  the  administrator  thui 
appointed  could  exercise  any  authority  as  to  the 
real  estate,  is  deemed  an  important  one  bv  the 
counsel  on  both  sides,  and  has  been  fully  ar- 
gued. The  Maryland  Statutes  which  hear  np- 
on the  subject,  provide  for  the  app6intment  of 
an  administrator  de  boni*  non,  with  the  will  an- 
nexed, but  are  silent  as  to  his  powers.  By  tlie 
common  law  his  duties  are  confined  to  the  per- 
sonal estate,  unadministered  by  his  predeces- 
sor. Whatever  authoritv  he  may  possess  as  to 
the  real  estate  must  be  derived  from  the  will. 
If  not  found  there  in  express  terms,  or  bv  ne- 
cessary implication,  it  has  no  existence.  Hence 
the  test,  in  all  such  cases,  is  the  intention  of  the 
testator.  Many  of  the  duties  enjoined  upon 
the  executors  were  foreign  to  those  which  come 
within  the  scope  of  their  ordinarr  functiona. 
Such  a  power  never  passes  by  devolution  to  an 
administrator,  unless  it  be  clear  that  it  was  the 
intention  of  the  testator  that  he  should  become 
the  donee  of  the  power,  in  place  of  the  execu- 
tor appointed  by  the  will.  If  no  provision  be 
nude  by  the  will  for  such  substitution, the  pow- 
er does  not  become  extinguished,  but  the  case 
falls  within  the  categorv  of  those  where  a  court 
of  equi^  will  not  permit  a  trust  to  fail  for  tlie 
want  of  a  trustee,  but  will  appoint  one,  and 
clothe  him  with  authoriU  adequate  to  the  du- 
ties to  be  discharged.  I^trton,  Adm.,Y.  Conk- 
Un,  25  Wend..  238;  DePeytterr.  CUnimi»t. 
8  Paige,  296;  DonUniek  v.  Mkhad,  4  Sandf.. 
402;  Cote  v.  Wade,  16  Vesey,  42;  I  Chance, 
Powers,  668,  681.  In  the  case  under  consider- 
ation it  is  clear  the  testatrix  did  not  intend 
that  anyone,  not  clothed  with  the  sancdonsabe 
prescribed,  should  be  intrusted  with  any  duty 
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touching  her  estate.  The  admiDistrator  occu- 
pies the  same  relation  to  the  realty  as  if  he  were 
administrator  de  bonit  non  without  the  will  an- 
nexed, and  the  testatrix  had  died  intestate. 
This  disposes  of  the  questions  raised  as  to  the 
Statute  of  Limitations.  The  administrator  alone 
has  interposed  that  defense.  It  cannot  avail 
those  who  represent  the  real  estate,  and  who 
are  the  only  parties  in  interest  In  this  proceed- 
ing. 

it  was  proper  for  the  court  to  appoint  a  re- 
ceiver. Until  this  was  done  there  was  no  one 
auUtorized  to  take  charge  of  the  property  and 
receive  the  rents. 

Upon  looking  carefully  into  the  record  we 
find  no  foundation  for  the  imputation  that  the 
answers  of  the  heirs  at  law  were  obtained  by 
fraud  or  contrivance.  It  was  within  the  dis- 
cretion of  the  court  to  allow  them  to  be  taken 
off  the  flies  and  the  parties  to  answer  de  now, 
or  to  overrule  the  application  made  for  that 
purpose.  We  think  this  discretion  was  not 
abused. 

It  was  strenuously  insisted  that  the  court 
erred  in  refusing  further  time  to  the  defendants 
to  lake  testimony.  The  earnestness  with  which 
the  point  was  pressed  has  induced  us  to  exam- 
ine It  with  more  care  than  we  should  otherwise 
have  deemed  necessary.  The  cause  was  put  at 
issue  on  the  6th  of  March,  1866.  The  69th 
Rule  in  equity  allowed  the  parties  three  months 
thereafter  to  take  their  testimony.  The  com- 
plainant commenced  taking  his  on  the  14th  of 
that  month.  Between  that  time  and  the  38d, 
inclusive,  he  examined  nine  witnesses.  Notice 
was  given  to  the  defendant's  counsel.  He  ap- 
peared and  cross-examined  the  witnesses  so  far 
as  he  chose  to  do  so.  An  adjournment  was 
ordered  by  the  examiner,  from  the  28d  of 
March  until  the  2d  of  June.  A  single  deposi- 
tion relating  to  a  formal  matter  was  then  taken. 
The  examiner  thereupon  closed  the  testimony 
and  returned  it  to  the  court.  It  does  not  ap- 
pear that  the  defendants  made  any  objection  to 
the  adjournment,  or  manifested  any  desire  to 
take  testimony  during  the  period  of  more  than 
two  months  between  the  time  of  the  adjourn- 
ment and  the  time  to  which  it  extended.  The 
application  for  further  time  was  heard  and  over- 
ruled by  the  court  on  the  8th  of  June.  The 
Rule  referred  to  provides  that  "three  months^ 
and  no  more,  shall  be  allowed  for  the  taking 
of  testimony  after  the  cause  is  at  issue,  un- 
less the  court  or  a  Judge  thereof  shall,  upon 
special  cause  shown  by  either  ^aitv,  enlarae 
the  time."  The  three  months  are  allowed  for 
the  taking  of  testimony  by  both  parties.  The 
limitation  applies  as  much  to  defendants  as  to 
complainants.  It  is  for  the  court  or  Judge  to. 
decide  whether  further  time  shall  be  given  or 
refused,  and  ordinarily  the  determination  of 
the  question  would  not  be  deemed  a  fit  subject 
for  review  bv  this  tribunal.  Cases  may  occur, 
however,  of  so  flagrant  a  character  that  it 
would  be  our  duty  to  correct  the  error.  In 
the  case  before  us  the  complainant's  testimony 
was  substantially  closed  on  the  28d  of  March. 
The  defendants  had  from  that  time  until  the 
6th  of  June  to  take  testimony  on  their  part  in 
the  regular  way.  No  reason  is  given  why  they 
nefclected  to  do  so.  Indeed  they  were  bound 
to  proceed  as  soon  as  the  cause  was  at  issue. 
They  had  no  right  to  wall  until  the  complain- 
See  9  Wall. 


ant  was  through.  They  knew  from  the  previ- 
ous trials  at  law  what  his  testimony  would  be. 
If  there  was  any  surprise,  and  an  extension  of 
time  was  necessary,  doubtless  it  would  have 
t>een  given.  The  complainsnt  was  pursuing 
the  residue  of  his  compensation  for  the  house 
he  had  built.  He  had  delivered  possession 
years  before.  The  house  was  large  and  valu- 
able. The  proof  is  that  it  rented  for  from  seven 
to  eight  thousand  dollars  per  vear.  His  expend- 
itures had  tieen  large.  He  had  received  less 
than  a  quarter  of  the  contract  price,  and  noth- 
ing for  his  extra  work.  He  had  recovered  two 
verdicts  for  the  amount  claimed.  He  had  been 
engaged  for  more  than  fourteen  years  in  a  bit- 
ter and  expensive  litigation,  in  which  ever^ 
possible  impediment  lud  been  thrown  in  his 
way.  In  the  light  of  these  facts  we  are  not 
prepared  to  say  that  the  court  below  erred  in 
the  ruling  complained  of. 

There  is  no  error  apparent  on  the  face  of  the 
decree.  It  finds  the  amount  due  to  the  com- 
plainant, and  tiiat  it  was  necessary  to  sell  the 
real  estate  described  in  the  bill  to  pay  it.  It 
orders  the  premises  to  be  sold  in  the  manner 
prescribed,  and  the  proceeds  to  be  held  8ul)ject 
to  the  further  order  of  the  court.  The  auditor 
had  found  and  reported  the  deficiency  of  assets 
requisite  to  give  the  court  lurisdiction  and  to 
entitle  the  complainant  to  the  relief  sought  by 
his  bill.  The  necessity  of  makbig  the  sale,  if 
the  complainant's  demand  was  to  he  paid,  was 
clear  upon  the  proofs,  and  was  not  denied  by 
the  answers.  'The  amount  of  the  liabilities  to 
be  paid  out  of  the  proceeds  might  have  been 
ascertained  before  the  decree  of  sale  was  made, 
but  that  was  not  indispensable.  It  may  as  well 
he  done  when  the  sale  is  confirmed.  The  rights 
of  all  parties  in  respect  to  the  fund  can  then 
be  ascertained,  and  payment  and  distribution 
be  ordered  accordingly.  Jt  is  not  alleged  that 
the  premises  were  susceptible  of  division,  or  if 
they  were,  that  it  was  not  necessary  to  sell  the 
whole.  No  such  issue  is  made  in  the  plead- 
ings, and  no  such  proof  is  found  in  the  testi- 
mony. 

It  is  now  nearly  eighteen  years  since  the 
complainant  commencra  a  suit  to  recover  what 
has  been  adjudged  to  him  in  this  case.  The 
conflict  has  been  flagrant  ever  since.  The  de- 
mand seems  to  us  to  be  simple  and  Just. 

Weflrul  no  error  in  the  record,  ana  the  deeree 
of  the  court  betow  it  affirmed. 

Cited-3  MoArth.,  211. 


UNITED  8TATK8,  Appt., 

«. 

ASHER  AYRES. 

(Bee  S.  C,  9  Wall.,  aoe,  flO«). 

Motion  for  new  trial  in  Court  of  Claim*— effect 
of,  on  appeal. 

Motion  for  a  new  trial  mar  be  made  la  the  Ciourt 
of  Claims  while  an  appeal  from  the  judgment  there 
Is  pendlnff  in  this  court. 

[No.  864.] 
Argued  IfO).  IS,  1870.      Bedded  Feb.  tS,  1870. 

APPEAL  from  the  Court  of  CWms. 
The  case  is  fully  stated  by  the  court  See, 
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also,  the  next  succeeding  case  between  these  par- 
ties, renewing  this  motion,  post,  6'J7. 

Mr.  James  Hug^hes,  for  appellee: 

This  case  was  decided  in  the  Court  of  Claims, 
and  appealed  to  this  court  by  the  United 
States. 

Pending  the  appeal,  the  United  States  made 
and  filed  a  motion  for  a  new  trial  in  the  Court 
of  Claims.   -  It  is  still  pending  in  that  court. 

The  object  of  the  present  motion  in  this  court, 
to  dismiss  the  appeal,  is  to  obtain  a  judicial  con- 
struction of  the  statute. 

The  appellee  maintains  that  it  was  not  in- 
tended by  the  statute  that  the  appeal  to  the  Su- 
preme Court  and  the  motion  for  a  new  trial  in 
the  Court  of  Claims  should  be  concurrent  reme- 
dies to  be  prosecuted  simultaneously,  but  that 
the  United  States  is  bound  to  elect,  and  that  the 
election  having  been  made,  the  Qovemment  is 
concluded  by  it  and  this  court  ousted  of  its  ju- 
risdiction, and  that  the  cause  is  remitted  to  and 
retained  in  the  Court  of  Claims. 

In  that  court,  should  the  Government  suc- 
ceed on  a  motion  for  a  new  trial,  the  whole 
cause  is  re-opened  on  its  merits,  and  from  a 
Mcond  judgment  either  party  may  appeal.  But 
should  It  fail,  the  United  Slates  cannot  resort 
to  its  appeal  from  the  first  judgment.  The  mo- 
tion for  a  new  trial  is  not  compulsory.  It  is 
elective,  and  the  election  is  made  at  the  peril  of 
the  party  making  the  motion;  and  should  the 
•  application  for  a  new  trial  be  refused,  the  Gov- 
ernment is  concluded  by  it. 

If  the  United  States  does  not  choose  to  abide 
by  its  appeal,  and  try  the  case  on  the  record  as 
it  stands,  it  is  competent  for  it  to  dismiss  it ;  and 
a  new  resort  to  the  Court  of  Claims  under  the 
statute  is  equivalent  to  an  abandonment  of  the 
pending  appeal  by  an  emphatic  act,  and  should 
be  80  construed  and  enforced.  The  object  of 
the  statute  was  simply  to  restore  the  case  to  the 
jurisdiction  of  the  Court  of  Claims,  notwith- 
standing the  appeal,  in  case  of  newly  discov- 
ered testimony;  not  to  provide  for  concurrent 
jurisdiction  in  the  two  courts,  the  one  appel- 
late, the  other  ori^nal ;  a  jurisdiction  anoma- 
lous and  incompatible  with  the  nature  of  judii- 
cial  proceedings. 

Metiri.  E.  R.  Hoar,  AttyOen.,  and  Robert 
S.  Hale>  special  counsel,  for  appellant: 

The  provision  for  the  granting  of  a  new  trial 
by  the  court  below,  pending  an  appeal  in  this 
court,  is  new  and  perhaps  anomalous.  But  it 
is  submitted  that  it  is  within  the  power  of  the 
Legislature  to  establish  such  practice,  and  that  its 
establishment  is  not  inconsistent  with  the  pend- 
ency of  the  appeal  here.  The  appellate  juris 
diction  of  this  court  under  the  Constitution, 
is  under  such  regulations  as  Congress  may 
make. 

Although  an  appeal,  irrespective  of  the  stat- 
ute, when  perfected,  transfers  the  cause  to  this 
court,  and  takes  it  out  of  the  jurisdiction  of  the 
court  below,  it  is  certainly  in  the  power  of  the 
Legislature  to  provide  that,  pending  the  appeal, 
a  qualified  jurisdiction  of  the  cause  for  the  pur- 
pose of  panting  a  new  trial  and  thereby  pre- 
venting inlustice,  may  remain  in  the  court  be- 
low. And  this  qualified  jurisdiction  is  not  in- 
consistent with  the  jurisdiction  of  this  court  on 
appeal,  for  the  determination  of  the  cause  on 
its  merits. 

A  qualified  jurisdiction  is,  for  certain  pur- 
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poses,  retained  in  the  district  courts  pending  ap- 
peals to  this  court,  by  the  13th  section  oflbe 
Prize  Act  of  June  80,  1864,  13  Stat,  at  L.,  p. 
310. 

The  two  remedies  given  by  the  Act  of  June 
25,  1868,  are  concurrent,  both  established  for 
the  promotion  of  justice;  and  the  adoption  of 
one  remedy  by  the  party  aggrieved  is  not  an 
abandonment  of  the  other.  If,  however,  the 
two  are  deemed  inconsistent,  it  is  evident  that 
it  is  the  remedy  sought  in  the  court  below  which 
must  give  way  to  the  other.  This  court  is  not  to 
be  ousted  of  its  jurisdiction  regularly  acquhvd, 
by  an  application  for  a  remedy  in  the  court  be- 
low, which  has  already  (if  the  remedies  are  in- 
consistent) been  deprived  of  its  jurisdiction  by 
the  appeal.  If,  therefore,  the  respondent  is  ag- 
grieved by  the  double  relief  sought  by  the  ip- 
pellant,  bis  remedy  is  to  be  sought  by  objection 
to  the  jurisdiction  of  the  court  oelow,  and  not 
to  that  of  this  court. 

The  practice  under  this  Act  is  yet  unsettled; 
but  it  is  submitted  that  the  following  would  be 
the  proper  practice,  where  a  motion  is  made  in 
the  court  below  for  a  new  trial  under  the  «t«t- 
ute,  after  the  taking  of  an  appeal  to  this  court. 

"The  motion  is  to  be  first  heard  in  the  court 
below."  If  the  motion  is  denied  there,  that  it 
an  end  of  the  matter,  and  this  court  proceeds 
on  the  appeal  in  the  ordinary  course.  If  the 
motion  for  a  new  trial  should  be  granted  there, 
the  appellants  should  then  move  in  this  court 
to  remand  the  record  to  the  court  below,  to 
await  the  result  of  the  new  trial. 

Mr.  Justiet  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion,  on  the  part  of  the  appellee, 
to  dismiss  the  appeal  from  a  decree  in  his  favor 
in  the  Court  of  Claims. 

The  motion  is  founded  on  the  2d  section  of 
an  Act  passed  25th  June,  1868,  (15  Stat  at  L, 
76),  as  follows: 

"That  said  Court  of  Claims,  at  any  time  white 
any  suit  or  claim  is  pending  before  or  on  ap- 
peal from  said  court,  or  within  two  years  next 
after  the  final  disposition  of  any  such  suit  or 
claim  may,  on  motion  on  behalf  of  the  United 
States,  grant  a  new  trial  of  any  such  suit  or 
claim,  and  stay  the  pavment  of  any  judgment 
therein  upon  such  eviaenoe  (although  the  same 
may  be  cumulative  or  other;  as  shall  reasonably 
satisfy  said  court  that  any  fraud,  wrong  or  in- 
justice in  the  premises  has  been  done  to  the 
United  States;  but  until  an  order  is  made  sUj- 
ing  the  payment  of  the  judgment,  the  same 
shall  be  payable  and  paid  as  now  provided  by 
law." 

After  the  decree  in  favor  of  theclaimaotana 
an  appeal  taken  by  the  Government  from  it  to 
this  court,  and  while  pending  here,  the  counsel 
for  the  Government  has  made  a  motion  in  the 
court  below  under  the  above  section  for  a  new 
trial  on  newly  discovered  evidence,  it  is  insistrf 
on  the  part  of  the  claimant,  that  the  two  pro- 
ceedings—one the  appeal  and  the  other  a  no- 
tion for  a  new  trial — are  inconsistent,  and  not 
in  accordance  with  a  reasonable  interpretatiea 
of  the  Act;  that  the  counsel  must  elect  «  to 
which  of  the  two  remedies  be  will  adopt:  oa 
having  in  this  instance  elected  to  adoot  ttene- 
tion  for  a  new  trial,  the  appeal  ^ouUl  te  d*' 
missed. 


Digitized  by 


Google 


1869. 


V.  8.  T.  Atbes.     U.  8.  V.  Gbossmatbr. 


609,  610;  72-76 


We  shall  not  now  undertake  to  give  a  con- 
struction of  the  several  provisions  of  this  sec- 
tion, which  are  new  and  anomalous,  but  shall 
leave  that  until  cases  of  actual  inconsistency  or 
conflict  may  arise  between  the  two  modes  of 
proceeding.  So  far  as  the  present  question  is 
concerned,  there  is  no  great  difflculty.  The 
Act  expressly  provides  that  the  motion  for  a 
new  tnal  may  be  made  in  the  court  below,  while 
the  appeal  from  the  judgment  there  is  pending 
in  thia  court.  8o  far  the  section  is  clear  and, 
although  it  may  be  regarded  as  giving  to  the 
Government  a  considerable  advantage  in  the 
litigation,  the  power  to  give  it  by  Congress  can- 
not, we  suppose,  be  doubted. 

Motion  to  dima*»  the  appeal  must  be  denied. 

Cited— 12  Wall.,  176 :  M  U.  S.,  280. 


UNITED  8TATE8.  Appt., 

». 

A8HER  AYRE8. 

(See  8.  C,  9  Wall.,  609,  610.) 

After  a  case  U  brougbt  to  this  court  from  the 
Court  of  Claims,  If  the  latter  court  grrant  a  new 
trial  In  the  case,  thus  vacating  the  judgment  from 
which  the  appeal  Is  taken,  the  appeal  will  t>e  dl»- 
mlaKd. 

[No.  864.] 

Arfftud  Apr.  8, 1870.      Decided  Apr.  18,  1870. 
A  PPEAL  from  the  Court  of  Claims. 

On  motions  to  remand  and  dismiss. 

After  the  denial,  by  this  court,  of  the  first 
motion  to  dismiss  the  appeal  in  this  case,  (as 
above  reported,)  the  court  below  panted  the 
motion  for  a  new  trial,  then  pending  in  that 
court.  Under  these  circumstances,  the  appel- 
lee renews  his  motion  to  dismiss,  and  the  ap- 
pellant moves  to  remand  the  transcript  of  the 
record  for  further  proceedings  below. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Me»»r».  E.  R.  Hoar,  Atty-Qen.,  and  Robert 
S.  H»le.  special  counsel,  for  appellant. 
.     Mr.  James  Hug^heB,  for  appellee. 

Mr.  JvtUee  Nelson  delivered  the  opinion 
of  the  court: 

This  suit  was  originally  brought  by  Ayres 
against  the  Government,  in  the  Court  of  Claims, 
to  recover  the  proceeds  of  a  quantity  of  cotton, 
which  was  seized  at  the  City  of  Savannah, 
Georgia,  by  the  military  forces  under  Gen. 
Sherman,  in  December,  1854,  shipped  to  the 
City  of  New  York,  and  sold,  the  net  proceeds 
of  which  were  $8,511.68.  A  judgment  was 
Tendered  in  favor  ^f  the  petitioner  for  that 
amount,  and  an  appeal  taken  by  the  Govern- 
ment to  this  court,  which  is  now  pending. 

The  id  section  of  the  Act  of  Congress  of 
Jne  36,  1868  (15  Stat,  at  L.,  p.  76},  au- 
thwiSM  the  Court  of  Claims,  even  pending  an 
by  the  Government  from  their  judg- 
,  to  entertain  a  motion  of  a  new  trial,  and 
I  Mtirfactory  evidence,  grant  the  same,  and 
I  time  stay  the  payment  of  the  judg- 


In  the  present  case  the  Government  made 
application  to  the  court  below  under  this  sec- 
tion of  the  Act,  upon  newly  discovered  evi- 
dence, and  has  obtained  a  new  trial,  and  also 
an  order  of  the  court  staying  the  payment  of 
the  judgment  until  the  final  hearing  of  the 
cause,  or  the  further  order  of  the  court. 

The  case  stands  thus:  the  petitioner  has  ob- 
tained a  judgment  in  the  court  below  against 
the  Government,  from  which  an  appeal  has 
been  taken,  and  is  pending  in  this  court.  A 
new  trial  has  since  been  granted  by  the  court 
below,  and  the  payment  of  the  judgment 
stayed.  The  Act  of  Congress  furnishes  no  so- 
lution to  this  anomaly. 

We  are  of  opinion  the  granting  of  the  motion 
to  dismiss  the  appeal,  on  the  ground  that  the 
court  has  granted  a  new  trial  in  the  cause  under 
the  Act  of  Congress,  will  furnish  the  best  so- 
lution of  the  embarrassments  in  which  the 
parties  find  themselves  involved.  It  is  quite 
apparent  that  the  counsel  for  the  Government 
is  desirous  to  retain  the  appeal  notwithstanding 
the  order  for  a  new  trial,  under  an  impression 
that  for  some  unknown  or  unanticipated  occur- 
rence in  the  proceedings  in  the  court  below, 
the  new  trial  might  fail  through,  and  never 
take  place;  and,  for  the  like  reason,  thecounsel 
for  the  petitioner  desires  to  have  the  appeal 
terminated,  so  as  not  to  be  available  to  his  ad- 
versary. But,  it  is  quite  clear,  that  the  order 
granting  the  new  trial  has  the  effect  of  vacating 
the  former  judgment,  and  to  render  it  null  and 
void,  and  the  parties  are  left  in  the  same  situa- 
tion as  if  no  trial  had  ever  taken  place  in  the 
cause.  This  is  the  legal  effect  of  the  new  trial 
by  a  court  competent  to  grant  It.  There  is  no 
reason,  therefore,  for  continuing  any  longer  the 
case  on  our  docket. 

The  motion,  to  dirniim  the  appeal,  granted. 
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UNITED  STATES,  Appt., 

v. 
HENRY  GR088MAYER. 

(8ee8.C.,9WaU.,72-76.) 

Trade  with  enemy,  vniawful—lune  regulated- 
agent  in  hottUe  country— ratijication  of  un- 
lawful acts. 

Business  intercourse  l>etween  the  citizens  of  the 
respective  parties  eniraffecl  in  war  is  unlawful, 
without  any  express  deolaration  of  the  sovereign 
on  the  subject. 

Durlnir  the  late  civil  war,  all  trade  with  the  ene- 
my bad  to  be  conducted  acoordlnff  to  reflations 
prescribed  by  the  Secretary  of  theTreasury. 

An  individual  has  no  power  to  appoint  an  avent 
in  the  hostile  territory  for  any  purpose,  after  hos- 
tlllttes  have  actually  commenced. 

A  transaction  orig:lnally  unlawful  cannot  be 
made  any  better  by  being  ratified. 

[No.  870.] 
Argued  Feb.  10, 1870.       Decided  Mar.  7, 1870. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  preferred  in  the  Court 
of  Claims,  by  the  appellee,  to  recover  the  pro- 
ceeds of  forty -eight  bales  of  cotton,  seized  and 
sold  by  an  agent  of  the  United  States,  under 
the  Captured  and  Abandoned  Property  Act. 
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The  court  below  found  for  ibc  petitioner  and 
entered  judgment  for  $8,040.96.  Whereupon 
the  United  States  toolc  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mettn.  E.  R.  Hoar,  Aitj/  Oen. ,  and  Rob- 
ert S.  Hale,  special  counsel,  for  the  appellant : 

The  cotton  In  question  was  purchased  by 
Einstein,  in  the  spring  of  1863,  of  persons 
then  residing  in  the  State  of  Georgia,  where 
the  rebel  force  or  organization  held  sway,  and 
whose  loyalty  is  not  proven. 

Such  residence  (which  is,  in  the  absence  of 
evidence  to  the  contrary,  to  be  presumed  volun- 
tary) is  by  the  Act  of  June  25,  1868  (IS  Stat. 
at  L.,  76,  sec.  8),  made  prima  faeie  evidence 
"  That  such  person  did  give  aid  and  comfort 
to  said  rebellion,  and  to  the  persons  therein  en- 


Sy  the  Act  of  July  17,  1862,  12  Stat,  at  L., 
691,  sec.  6,  and  the  Proclamation  of  the  Presi- 
dent, issued  in  pursuance  of  it,  July  25,  1862. 
id.,  1266,  "All  sales,  transfers  or  conveyances," 
of  the  estate  and  property  of  such  i>ersons, 
after  Sep.  28,  1802,  were  made  null  and  void. 

Einstein's  vendors,  therefore,  could  convey 
no  title  to  him  or  to  his  principal,  and  the 
claimant's  title  failed. 

This  transaction  involves  two  direct  violations 
of  the  laws  of  war: 

(1)  The  creation  of  the  agency  of  Einstein, 
of  itself  depending  on  intercourse  which  is 
prohibited;  and, 

(2)  The  purchase  of  the  property  in  ques- 
tion, by  claimant,  through  his  agent,  from  bel- 
ligerents. 

Mr.   Oeoree  Taylor,  J.  A.  Wills  and 
A.  0.  Iiiddle,Ioi  appellee: 
The  cotton,  the  proceeds  of  which  are  in 

?[uestion,  was  purchased  during  the  rebellion 
rom  January  to  April  1,  1863,  by  an  agent  of 
the  claimants  residing  within  the  Confederacy 
and,  therefore,  was  not  a  violation  of  the  Inter- 
course Act. 

A  citizen  of  a  country  at  war  with  another, 
may  have  an  agent  in  the  enemy's  country,  and 
may  enforce  the  contracts  or  accept  the  bene- 
ficial acts  of  his  agent  after  peace;  and  in  this 
respect  he  mav  do  by  an  agent  what  he  could 
not  do  himself. 

Chnn.  V.  P»nn.,  1  Pet.  (C.  C),  496;  Dennis- 
ton  V.  Imbrie,  3  Wash.  (C.  C),  896;  Pavlv. 
Ohriitie,  4  Har.  &  McH.,  161;  Buchanan  v. 
Ourrie,  19  Johns.,  137;  TFord  v.  SmUh,  (ante, 
207). 

Bending  a  request  to  an  agent  in  the  Con- 
federacy during  the  war,  to  protect  his  interests 
or  change  bis  securities,  may  fairly  be  consid- 
ered within  the  partial  intercourse  permitted  by 
the  President's  Proclamation.  February  28, 
1862,  and  the  commercial  regulation  of  Aug. 
28,  1802. 

But  if  the  message  were  illegal,  the  agent 
had  aright,  voluntarily,  on  his  own  motion,  to 
purchase  and  appropriate  this  property  to  his 
creditor  and  by  the  appropriation  of  it  and  the 
shipment  of  it  to  Savannah  for  storage  for  him, 
the  title  passed,  subject  only  to  the  ratification 
of  Grossmayer. 

OgUy.  Atkinson,  5  Taunt.,  759:  Mitchell \. 
Edit,  11  Ad.  &E.,  888;  Ftviler  v.  Down,  I  Bos. 
&P.,  47;  Maton  v.  Liekbarrov),  1  H.  Bl.,  865; 
CoU  V.  Houiion,  8  Johns.  Cas. ,  243,  and  remarks 
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upon  it  in  JIatelejf  v.  Foole,  19  Wend.,  SIT; 
WUke*  V.  Ferrit,  5  Johns.,  835;  DeWolfv. 
Oardner,  12  Cush.,  19. 

The  purchase,  etc.,  of  Einstein  was  folly 
and  distinctly  ratified  by  Qrosnnayer;  and  tlie 
ratification  reverts  back  and  is  equivalent  to  a 
previous  commission  or  command.  Ornnu 
ratihdbitio  retrotra/iitur  et  matUUUo  priori  aqtii- 
paratur. 

Co.  LiU.,  207;  Wingate,  486;  Story,  Ag., 
sec.  244. 

Claiming  the  cotton  and  instituting  a  suit  for 
it  is,  in  itself,  a  sufficient  ratification. 

Billon  V.  flyde,  1  Atk.,  128;  WUion  v.  fl>»l- 
ton.  2  Sh.,  859;  anfUA  v.  Hodton.  4  T.  R,  211; 
Co.  Litt.,  258o/Paley,  Ag.,  815;  Story,  Ag., 
sees.  262-259. 


Mr.  Justiet  Davia  delivered  the  opinion  of 
the  court: 

This  was  a  claim  preferred  under  the  Capt- 
ured and  Abandoned  Property  Act,  and  pre- 
sents one  question  for  consideration,  which  the 
case  of  the  V.  8.  v.  Anderson  [ante,  615],  de- 
cided at  this  term,  did  not  contain.  It  ^>peara 
that  Elias  Einstein,  a  resident  of  Macon,  Geor- 
gia, was  indebted,  when  the  war  broke  oat,  to 
Grossmayer,  a  resident  of  New  York,  for  good* 
sold  and  money  loaned ;  and  that,  while  the  war 
was  in  progress,  a  correspondence  on  the  sub- 
ject was  maintained  through  the  medium  of  a 
person  whose  name  is  not  discloeed,  who  passed 
back  and  forth  several  times  between  Macon 
and  New  York.  The  communication  between 
the  parties  resulted  in  Grossmayer  requesting 
Einstein  to  remit  the  amoimt  due  him  in  money 
or  sterling  exchange,  or,  if  that  were  not  pot- 
sible,  to  mvest  the  sum  in  cotton  and  hold  it 
for  him  until  the  close  of  the  war. 

In  pursuance  of  this  direction — as  it  is  sup- 
posed money  or  sterling  exchange  could  not  be 
transmitted— Einstein  purchased  cotlon  for 
Grossmayer  and  informed  him  of  it,  who  ex- 
pressed himself  satisfied  with  the  arrangement. 
The  cotton  was  afterwards  shipped  as  Groat- 
mayer's  to  Abraham  Einstein,  at  Savannah,  who 
stored  it  there  in  hisown  name,in  order  to  pievent 
its  seizure  by  the  rebel  authorities.  It  remained 
in  store  in  this  manner  until  the  capture  of  Sa- 
vannah in  December,  1864,  when  it  was  re- 
ported to  our  military  forces  as  Grossmayer's 
cotton,  and  taken  by  them  and  sent  to  New 
York  and  sold. 

On  this  state  of  the  case  Grossmayer  insists  that 
be  is  within  the  protection  of  the  Captured  and 
Abandoned  Property  Act,  but  it  is  hud  to  see  on 
what  ground  he  can  base  this  claim  for  protec- 
tion. It  was  natural  that  Grossmayer  should  de- 
sire to  be  pud.and  creditable  to  Einstein  to  wish 
to  discharge  bis  obligation  to  him,  but  the  same 
thing  can  oe  said  of  very  manv  persons  who 
were  similarly  situated  during  tlie  war,  and  if 
all  persons  in  this  condition  had  been  allowed 
to  ao  what  was  done  in  this  case,  it  is  fTj" 
see  that  it  would  have  produced  great  eoaar- 
rassment  and  obstructed  very  materialW  the 
operations  of  the  army.  It  has  been  found  nec- 
essary, as  soon  as  war  is  commenced,  that 
business  intercourse  should  cease  between  the 
citizens  of  the  respective  parties  engaged  In  U, 
and  this  necessity  is  so  great  that  all  writen  «> 
public  law  agree  that  it  is  unlawful,  witboot 
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any  express  declaration  of  the  sovereign  on  the 
Bobject. 

But  Congress  did  not  wish  to  leave  any  one 
in  ignorance  of  the  effect  of  war  in  this  regard 
for  as  early  as  the  13th  of  June,  1861,  it  pused 
a  Kon  Intercourse  Act,  which  prohibited  all 
commercial  intercourse  between  the  States  in 
insurrection  and  the  rest  of  the  United  States. 
It  is  true  the  President  could  allow  a  restricted 
trade,  if  he  thought  proper;  but  in  so  far  as  he 
did  allow  it,  it  had  to  be  conducted  according 
to  reKolatioDS  prescribed  by  the  Secretary  of 
the  Treasury. 

There  is  no  pretense,  however,  that  this  par- 
ticular transaction  was  authorized  by  anyone 
connected  with  the  Treasury  Department,  and 
it  was,  therefore,  not  only  inconsistent  with  the 
duties  erowing  out  of  a  state  of  war,  but  in 
open  violation  of  a  statute  on  the  subject.  A 
protilbition  of  intercourse  with  an  enemy  dur- 
ug  the  war  affects  debtors  and  creditors  on 
eiUier  side,  equally  with  those  who  do  not  bear 
that  relation  to  each  other.  Wc  are  not  dis- 
posed to  deny  the  doctrine  that  a  resident  in  the 
territory  of  one  of  the  belligerents  may  have,  in 
time  of  war,  an  agent  residing  in  the  territory  of 
the  other,  to  whom  his  debtor  could  pay  his  debt 
in  money,or  rteliverto  him  property  m  discharge 
of  it.  but  in  such  a  case  the  agency  must  have 
been  created  before  the  war  began,  for  there  is  no 

Eower  to  appoint  an  agent  for  any  purpose  after 
ostiliea  have  actually  commenced,  and  to  this 
effect  are  all  the  authorities.  The  reason  why 
this  cannot  be  done  is  obvious,  for  while  the  war 
lasts  nothing  which  depends  on  commercial  in- 
tercourse is  permitted.  In  this  case,  if  Einstein 
is  to  be  considered  as  the  agent  of  Grossmayer 
to  buy  tbe  cotton,  the  act  appointing  him  was 
illegal,  because  it  was  done  by  means  of  a  di- 
rect communication  through  a  messenger  who 
was  in  some  manner  not  stated  in  the  record 
able  to  pass,  during  the  war,  between  Macon 
and  New  York.  It  was  not  necessary  to  make 
the  act  unlawful  that  Orossmayer  should  have 
oommonicated  personally  with  Einstein.  The 
business  intercourse  through  a  middle  man. 
which  resulted  in  establishing  the  agency,  is 
equally  within  the  condemnation  of  the  law. 

Besides,  if,  as  is  conceded,  Orossmayer  was 
prohibited  from  tradingdirectly  with  the  enemy, 
how  can  the  purchase  in  question  be  treated  as 
lawful  when  it  was  made  for  him  by  an  agent 
appointed  after  his  own  disability  to  deal  at  all 
with  the  insurgents  was  created? 

It  is  claimea  that  the  purchase  by  Einstein 
was  ratified  by  Orossmayer,  and  that  it  relieves 
the  case  of  difficulty;  but  this  is  a  mistaken 
view  of  the  principle  of  raliflcation,  for  a  trans- 
action originally  unlawful  cannot  be  made  any 
better  by  being  ratified. 

In  any  aspect  of  this  case,  whether  the  rela 
tion  of  ciebtor  and  creditor  continued,  or  was 
dianged  to  that  of  principal  and  agent,  the 
claimant  cannot  recover. 

As  be  was  prohibited  during  the  war  from 
iMving  any  dealings  with  Einstein,  it  follows 
tiwt  nothing  which  both  or  either  of  them  did 
ta  diia  case  could  have  the  effect  to  vest  in  him 
tiw  title  to  the  cotton  in  question. 

Hot  being  the  owner  of  the  property  he  has 
■o  claim  against  the  United  Slates. 

ntjudgmenlofllte  Court  of  Claims  w  reveried, 


and  the  eaute  it  remanded  to  Ouii  court,  with  di- 
reetioru  to  enter  an  order  diemistinff  the  petition. 

Clted-21  Wall.,  8ffi ;  93  U.  S.,  618;  96  U.  B.,  299 :  97 
C  8.,  6Z8:  7  Blatolif.,  MO ;  9  Bl8tolif.,a»:28awy., 
S68;  lFUpp.,312;  36Ind.,  408;  S6  Ho.,  Mt;  8  Am. 
Bep..  686, 6(8  (43  N.  T.,  164); 7  Am. Bep.,  742(46 Hiss.. 
681):  10  Am.  Bep.,  640  (60  N.  T.,  682);  iSAm.  Bep-.  W 
(64N.Y.,  48). 


THE  SHIP  B.  L.  HARRIMAN,  C.  J.   Jah- 

BKM,  CMmant,  Appt., 

«. 

^  JOSEPH  EMBRICK. 

(See  8.  C,  "TheHarHman,"  9  Wall.,  161-176.) 

Contrael  of  affreightment — when  tmuftbeftUfiUed. 

The  uontraot  of  affreightment  Is  governed  by  the 
same  principles  as  other  special  contracts. 

Where  there  has  been  no  complete  fulfillment  on 
one  side,  and  no  fault  or  waiver  on  the  other,  no 
freight  money  can  t>e  recovered. 

If  what  Is  agreed  to  t>e  done  Is  possible  and  law- 
ful. It  must  bo  done.  DIfflculty  or  improbability 
of  aooumpllshing  tbe  undertaking  will  not  avail 
the  defendant. 

[No.  66.] 

Argued  Feb.  IS,  1870.      Decided  Mar.  7,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  District  of  California. 

The  libel  was  filed  in  the  United  States  Dis- 
trict Court  for  the  District  of  California,  by  the 
appellee,  to  recover  for  a  certain  cargo  of  coal, 
and  for  a  part  of  the  freight  paid  thereon,  on 
the  ground  of  the  alleeed  failure  of  the  said 
ship  and  her  owners  to  deliver  the  said  coal  ac- 
cording to  contract.  A  decree  was  entered  in 
said  court  in  favor  of  the  claimant  of  said  ship, 
which,  upon  appeal,  was  reversed  by  the  cir- 
cuit court;  whereupon  the  said  claimant  took 
an  appeal  to  this  court. 

The  case  \b  fully  stated  by  the  court. 

Mr.  Wm.  M.  Evarta,  for  claimant  and  ap- 
pellant: 

The  propositions  of  (he  claimant  and  appel- 
lant are: 

That,  by  tbe  terms  of  this  contract  of  af- 
freightment, the  Spanish  fleet  was  tbe  destined 
terminus  of  the  voyage  for  the  deposit  of  cargo, 
with  a  stipulated  titut  of  that  fleet,  for  the  pur- 
poses of  performance  of  the  contract  on  both 
sides. 

That,  by  action  and  upon  motives  with  and 
for  which  the  owner  had  no  share  of  responsi- 
bility, tbe  fleet  was  withdrawn  at  the  terminu* 
of  the  voyage,  aud  the  litue  for  performance  in 
actual  delivery  and  receiptor  cargo,  voluntarily 
abandoned. 

That,  therefore,  the  performance  of  the  voy- 
age and  readiness  to  deliver  the  cargo  com- 
pletes the  earning  of  freight,  and  the  continued 
possession  of  the  cargo  oy  the  owner  was  by 
involuntary  agency  for  the  freighter,  and  in 
maintenance  of  tbe  ownjir's  lien  K>r  freight. 

These  propositions  are  sustained  in  the  de- 
cree and  opinion  of  the  district  cotirt. 

The  interpretation  of  any  contract  brought 
into  Judicial  question,  involves  the  consider- 
ation of  its  express  stipulations,  and  of  what  is 
to  be  supplied  by  usage  or  law,  when  the  ex- 
pression is  incomplete  or  indeterminate. 
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The  rules  of  law  have  been  determined: 

That  the  voyage,  being  without  fault,  fail- 
ing from  the  perils  of  the  sea,  falls  upon  the 
owner,  even  when  the  operation  of  these  perils 
is  expended  upon  the  cargo  alone,  from  its  per- 
ishable nature,  and  the  ship  would  be  able  to 
transport  the  cargo  and  deliver  it,  were  it  capa- 
ble of  transportation. 

This  is  the  doctrine  of  Miiton  v.  Lord,  1 
Blatchf.,  857. 

That  the  voyage  failing,  from  political  re- 
straints, as  of  embargo  preventing  departure, 
or  blockade  preventing  delivery,  falls  upon  the 
owner  and  defeats  the  earning  of  the  freight. 

This  is  the  doctrine  of  Scoity.  LM>y,2  Johns., 
840,  in  case  of  blockade,  and  of  Atkinson  v. 
Sitehie,  10  East,  530,  in  case  of  embargo,  and 
of  numerous  cases  cited  in  respondAit's  brief. 

But  the  law  gives  to  the  owner  a  recovery  of 
freight,  when  the  failure  of  transportation  or 
delivery  arises  from  the  fault  of  the  freighter, 
or  from  such  inevitable  accident  or  necessity  as 
the  law  casta  the  burden  and  consequence  of 
upon  the  freighter. 

CUndaniel  v.  Tuekerman,  17  Barb.,  184; 
Morgan  v.  In*.  Co.,  4  Dall.,  455;  Boulay-Paty, 
and  Valin,  as  cited  in  Judge  HofFman's opinion; 
BOls  V.  Sughrue.  15  Mees.  &  W.,  253;  Barker 
T.  Hodgton,  3  M.  &  S.,  267;  SonUm's  case 
(cited  1  Pritch.  Adm.,  p.  271,  sec.  116). 

The  rule  of  law  which  saves  either  party 
from  the  burden  of  ill  consequences  of  the  fault 
or  shortcoming  of  the  opposite  party,  needs 
neither  illustration  nor  vindication. 

The  rule  of  law  which  throws  the  burden  or 
ill  consequences  of  inevitable  accident  or  ne- 
cessity, which  frustrates  the  contemplated  exe- 
cution of  ihe  contract,  upon  one  party  or  the 
other,  as  the  case  may  be,  is  pointed  out  in 
this  proposition  iu  Aleyn : 

"  When  a  party  by  his  own  contract  creates 
a  duty  or  cbar^  upon  himself,  he  is  bound  to 
make  it  good,  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because  be 
might  have  provided  against  it  by  his  contract." 

Paradine  v.  Jane,  Aleyn,  27. 

It  is  impossible,  under  the  above  propositions 
and  authorities,  to  assign  the  absence  of  the 
Spanish  Fleet  from  the  stipulated  sittm,  for  the 
deposit  and  discharge  of  the  cargo,  to  the  fault 
or  responsibility  of  the  owner. 

The  perils  of  the  sea,  which  the  owner  bears 
the  misfortune  of,  are  those  that  attend  the 
navigation  of  his  own  vessel  on  its  voyage,  and 
no  others. 

The  frustration  of  this  voyage  rests  wholly 
upon  the  voluntary  action  of  the  real  freighter 
and  consignee. 

The  proof  discloses  no  state  of  facts  which 
makes  the  withdrawal  of  the  Spanish  fleet  from 
the  stipulated  aitiM  for  the  deposit  of  this  cargo, 
before  the  performance  of  the  voyage  of  the 
charter-party,  otherwise  than  voluntary. 

Upon  the  plainest  principles,  therefore,  the 
defeat  of  the  delivery  of  the  cargo  to  the  con- 
signee, the  sole  frustration  of  the  voyage,  was 
the  willful  act  of  the  freighter. 

But  if,  from  the  perils  of  the  sea  or  other 
overwhelming  disaster,  the  Spanish  fleet  had 
been  unable  to  keep  the  engagement  of  the 
charter-party,  that  would  have  been  a  situation 
of  which  the  risks  and  the  misfortune  must  rest 
upon  the  freighter. 

680 


The  freighter  might  have  provided  against  it 
by  his  contract,  but  not  having  done  so,  and 
having  by  his  own  contract  created  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it 
good. 

Paradine  v.  Jane  (lupra). 

The  owner,  as  soon  as  any  doubt  had  arisen 
at  San  Francisco,  as  to  the  possibility  of  un- 
loading the  cargo  under  the  charter-part^,  en- 
deavored to  lighten  the  freighter's  obligation  in 
respect  to  return  freight,  by  applying  for  the 
wishes  of  the  freighter  on  such  a  contin^ncy. 

The  claimant  was  also  entitled  to  retam  the 
proceeds  of  the  cargo  in  his  hands  for  the  re- 
turn freight,  which  he  had  earned  in  the  serv- 
ice of  the  freighter,  upon  the  duty  cast  upon 
the  ship  by  the  fault  of  the  freighter. 

The  decree  of  the  circuit  court,  in  adjudging 
that  the  stipulated  payment  required  by  the 
charter-party  at  the  outset  of  the  voyage  should 
be  refunded,  was  certainly  erroneous. 

I.  B<«ause  the  whole  freight  was  earned,  as 
had  been  insisted  above. 

II.  Because  the  terms  of  this  charter-party 
and  the  nature  of  the  engagement  make  the 
payment  definitive,  and  earned  by  the  sailing 
of  the  vessel,  an^  not  an  advance  or  credit  upon 
the  future  earning  of  freight. 

Blakey  v.  Dixon,  2  Bos.  &  P.,  821;  DeSU- 
tale  V.  Kendall,  4  M.  &  8.,  37;  Saundert  v. 
DreiB,  8  Barn.  &  Ad.,  445;  Manfield  v.  Mail- 
land,  4  Barn.  &  Ad.,  583;  Tfie  John,  3  W. 
Rob..  177. 

The  American  doctrine,  as  adjudicated  in 
Phelps  V.  Wiiliamson,  5  Sandf.,  678,  is  not  in- 
consistent with  those  authorities  or  this  propo- 
sition. 

The  decree  of  the  circuit  court  should  be  re- 
versed ,  and  the  decree  of  the  district  court  either 
affirmed  or  modified,  according  as  the  judg- 
ment of  this  court  shall  bo  on  the  question  of 
the  earning  of  freight  on  the  return  voyage. 

Jfetitr.  B.  R.  Bartis  and  C.  O'Conor, 
for  appellee: 

Looking  at  the  charter-party,  completed  aa  it 
was  by  the  instructions  of  May  14,  designating 
Valparaiso  as  the  first  port  of  destination,  tbe 
contract  was  clear  and  explicit  to  proceed  to 
that  port. 

Such  being  the  contract,  was  it  subsequently 
varied  so  as  to  release  the  vessel  from  the  obh 
gation  of  proceeding  to  Valparaiso?  The  only 
pretense  for  asserting  that  any  such  change  in 
the  contract  was  made,  is  found  in  the  letter  of 
May  17,  containing  an  extract  from  a  letter  of 
the  charterer's  correspondent  in  Panama,  sug- 
gesting that  it  was  probable  that  the  Spaniali 
fleet  might  have  changed  its  ba.se  of  operations, 
and  that  it  any  vessels  chartered  by  him  witli 
supplies  for  the  Spanish  fleet  had  not  alreadv 
sailed  from  San  Francisco,  they  should  be  di- 
rected to  seek  for  the  Spanish  fleet  between  tbe 
Chinchas  and  Valparaiso.  Mr.  Emerick,  tlie 
charterer,  requesied  Captain  Swcnson  to  com- 
ply with  these  instructions  "  so  far  (he  is  cart- 
ful to  add)  as  it  is  in  your  power." 

The  inference  which  Captain  Swenson  was 
bound  to  draw  from  the  letter  of  May  17,  was, 
that  Emcrick,  in  chartering  the  vessel,  wassct- 
ing  under  the  instructions  of  the  same  party 
who  made  the  suggestions  contained  in  that  let- 
ter, with  which  Captain  Swcnson  was  re- 
quested to  comply,  so  far  as  was  within  his 
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power.  If  that  party,  in  giving  those  instruc- 
tions, did  not  suggest  the  substitution  in  the 
diartier-party  of  any  other  port  for  Valparaiso 
— if  Emerick  did  not  make  or  propose  any  such 
substitution,  but  only  directed  that  his  corre- 
spondent's suggestion  should  l>e  complied  with, 
so  far  as  lay  in  the  power  of  the  master,  what 
right  had  the  master  or  his  principal,  Jausen, 
to  suppose  that  the  original  contract  was  super- 
seded and  a  new  one  substituted  in  its  place, 
by  which  the  ship's  duty  was  limited  solely  to 
seeking  after  the  fleet  t)etween  Valparaiso  and 
the  Chinchasf 

But  the  master  did  not  suppose  that  The  B. 
L.  Harriman  left  port  under  any  such  contract. 
nor  did  Jansen,  nor  Emerick  supiMse  so. 

We  concede  tliat,  under  a  fair  interpretation 
of  the  letter  of  May  17,  if  Captain  Swenson 
had  met  the  Spanish  fleet  l)etweeD  the  Chin- 
chaa  and  Valparaiso,  and  the  Spanish  Admiral 
had  there  acted  on  the  option  given  him  in  the 
instructions  of  May  14,  such  action  would  have 
been  as  valid  and  effectual  there,  as  in  the  ab- 
sence of  the  letter  of  May  17  it  would  have 
been  at  Valpariso.  But  the  Spanish  com- 
mander was  under  no  obligation  to  exercise  the 
option  given  him,  at  any  point  short  of  Valpa- 
raiso. He  was  at  liberty,  if  met  short  of  that 
port,  simply  to  refer  Captain  Swenson  to  his 
charter-party.  The  letter  of  May  17  merely 
provided  'for  anticipating,  if  the  Spanish  Ad- 
miral consented,  the  time  and  place  for  the  ac- 
ceptance of  the  whole  or  part  of  the  cargo,  or 
for  directing  the  partial  or  entire  discharge  of 
the  cargo  at  some  port  to  l>e  designated  by  him 
in  Peru,  Chili  or  the  Chinchas. 

It  is  clear  that  the  contract  was  not  per- 
formed; inasmuch  as  the  ship  only  proceeded 
to  the  Chinchas,  and  then  not  having  found  the 
Spanish  fleet,  immediately  commenced  her  re- 
turn voyage  to  San  Francisco. 

The  charterer  has  stood  on  his  legal  rights 
from  the  moment  of  the  completion  of  the  con- 
tract to  the  present  time.  He  has  in  no  man- 
ner waived  performance,  nor  lias  he  prevented 
it  by  any  fault  of  omission  or  commission. 

As  a  necessary  deduction  from  the  foregoing 
premises,  no  freight  has  been  earned.  The 
owner,  Jansen,  must  account  for  the  full  value 
of  the  cargo,  and  must  refund  the  half  freight 
paid  in  advance. 

1  Pars.  Adm.,  223,  n.  1;  B'k  v.  Siubbs,  6 
Mass.,  426;  Benner  v.  EquUabU  Co.,  6  Allen, 
23^;  Chate  v.  AUianee  I.  Co.,  9  Allen,  811. 

For  aught  that  appears,  the  Spanish  Ad 
miralty  may  have  left  an  agent  at  Valparaiso, 
empowered  to  accept  a  delivery  of  the  coal  and 
invoice  the  bill  of  lading. 

The  meaning  of  this  contract  is  not  to  be  in- 
fluenced in  any  manner  by  the  result  of  the 
warfare  between  Spain  and  Chili. 

The  contract  to  proceed  to  Valparaiso  was 
absolute,  subject  only  to  the  contingency  of 
other  directions  from  the  Spanish  commander. 
Smerick  did  not  guaranty  that  it  should  be  a 
"safe  port";  the  contract  was  made  while  war 
was  raging,  and  the  profit  or  loss  involved  was, 
tUMD  tfie  very  nature  of  the  agreement,  almost 
oactain  to  l>e  very  materially  affected  by  the  re- 
mit of  pending  hostilities. 

Where  a  party  undertakes  positively  to  per- 
fma  a  certain  act  for  a  certain  stipulated  com- 
ptHMioo,  he  cannot  claim  the  compensation. 


however  difficult  or  impossible  performance 
may  be, so  long  as  the  act  remains  unperformed, 
unless,  indeed,  the  non  performance  was  owing 
to  the  fault  or  omission  of  the  other  contracting 
party. 

Dermott  v.  Jimes.  2  Wall..  1;  (8.  C,  Ingle 
V.  Joneg,  69  U.  8.,  XVII..  762;)  Scott  v.  Libbif. 
2  Johns.,  340;  BarriU  v.  Cleeman,  17  Johns., 
72:  LoriUardY.  Palm&r,  16 Johns.,  12;  8.  C..16 
Johns., 356;  PoUy.Ceteomeh.  9C.  B.  (N.  8.),  480; 
SeKaizzi  v.  Berry,  4  El.  &  B..  873;  The  '•  Hi- 
ram," 30.  Rob.  Adm.,  180;  Atkinaon v. Ritchie, 
10  East,  530;  0»good  v.  Groning.  2  Camp., 
468;  HacUey  v,  Clarke.  8  T.  R.  265;  Medeirot 
V.  HiU,  8  Bing.,  281;  8mi0i  v.  WUmn,  »  East, 
487;  Abb.  Ship..  468.  note;  Liddard  v.  Lopet, 
10  East,  526;  Abb.  Ship.,  452. 

The  whole  law  of  the  case  may  lie  summed 
up  in  the  following  quotation  from  Mr.  Jiutiee 
Story's  opinion  in  The  Nathaniel  Hooper,  8 
Sumn.,  542:  "I  think  the  whole  of  the  cases  in 
which  the  full  freight  U  upon  the  ordinary  prin- 
ciples of  combiercial  law,  due,  notwithstanding 
the  non-arrival  of  the  goods  at  the  port  of  des- 
tination, may  be  reduced  to  the  single  state- 
ment that  the  non  arrival  has  l)een  occasioned 
by  no  default  or  inability  of  the  carrier  ship, 
but  has  l>een  occasioned  by  the  default  or 
waiver  of  the  merchant  shipper.  See,  also,  1 
Pars.  Adm..  152. 

Jfr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  District  of  California. 

The  charter-party,  which  lies  at  the  founda- 
tion of  the  controversy,  bears  date  on  the  4th 
of  May,  1868.  The  parties  to  it  were  Jansen, 
the  claimant  and  owner  of  the  ship,  and  Em- 
erick, the  freighter.  Both  parties  were  mer- 
chants of  San  Francisco.  The  entire  capacity 
of  the  ship  was  engaged  to  the  freighter.  He 
stipulated  to  furnish  her  a  cargo  of  786  tons  of 
steam  coal,  and  to  pay  "  for  the  use  of  said  ves- 
sel during  the  voyage  aforesaid,  $15  per  ton  in 
United  States  gold  coin,  one  half  to  be  paid 
here  to  C.  J.  Jansen,  of  San  Francisco,  two 
days  after  the  sailing  of  the  vessel,  less  two  and 
one  half  per  cent,  discount  for  cash,  and  the 
other  half  to  C.  J.  Jansen,  of  San  Francisco,  on 
receipt  of  canceled  bill  of  lading  that  the  coal 
has  been  delivered."  The  owner  stipulated 
"  for  a  voyage  from  San  Francisco  to  Cobija, 
Bolivia,  or  other  ports  in  the  Pacific;  the  port 
of  discharge  to  be  mimed  before  the  vessel  sails 
from  San  Francisco  ;suchIn8truction8tobegIven 
by  letter  in  triplicate.which  will  coatain  the  priv- 
ilege which  is  hereby  given. that  if  the  vessel  pro- 
ceeds direct  by  the  instructions  given  toValparai- 
so,  thecommanding  officer  of  the  Spanish  navy 
will  have  the  right  to  receive  only  a  part  of  the 
cargo,  the  whole  or  none.and  to  send  ber,if  he  de- 
sire8,to  another  port  in  Chili, Peru, ortheChincha 
Islands,and  in  that  case,  the  vessel  will  immedi- 
ately proceed  to  the  port  which  will  he  named 
by  said  commanding  officer,  and  there  complete 
her  discharge."  In  pursuance  of  the  condition 
of  the  charter-party  Emerick,  on  the  14th  of 
May,  1866,  addressed  a  letter  to  Swenson,  the 
master,  in  which  he  said;  "  I  hereby  name  you 
the  Port  of  Valparaiso,  Chili,  as  the  first  port 
which  you  have  to  proceed  to  on  leaving  San 
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Francisco,  and  when  there  to  report  yourself  to 
the  commanding  officer  of  the  Spanish  navy, 
who  will  have  the  right  to  take  only  a  part  of 
your  cargo  of  coal,  the  entire  cargo,  or  none, 
and  if  he  desires,  to  send  you  to  another  port  in 
Chili,  Peru,  or  the  CliiDcha  Islands,  in  which 
case  you  will  have  to  proceed  Immediatelr  to 
the  port  named  by  stdd  commanding  officer, 
and  there  complete  your  discharge,  these  con- 
ditions and  privileges  being  part  of  the  charter- 
party.  I  herewith  hand  you  a  letter  for  the 
commanding  officer  of  the  Spanish  navy  at  Val- 
paraiso, which  contains  the  bill  of  lading  of 
your  entire  cargo  of  coal,  indorsed  to  his  or- 
der." On  the  17th  of  May,  Emerick  ad- 
dressed another  letter  to  the  master,  in  which 
he  gave  a  copy  of  the  instructions  he  had  re- 
ceived from  Panama,  which  were  as  follows: 
"  On  receipt  of  this  letter,  if  you  have  not  at- 
tended to  lul  our  outstanding  orders,  you  are 
requested  to  suspend  operations  until  further 
ordered,  including  even  the  last  one  thousand 
tons  of  coal,  for  it  is  more  than  possible  that 
the  naval  forces  down  there  will  have  changed 
their  base  of  operation.  In  case,  however,  you 
should  have  taken  up  a  vessel  before  the  pres- 
ent reaches  you,  then  you  must  instruct  the 
^p  to  seek  after  the  fleet  between  the  Port  of 
Vajparaiso  and  the  Chinchas."  He  added:  "As 
far  as  it  is  in  your  power  you  are  requested  by 
me  to  follow  the  above  instructions.  On  the 
19th  day  of  May,  Emerick  gave  the  master  per- 
mission to  make  the  Chincha  Islands,  if  cir- 
cumstances should  be  favorable,  without,  how- 
ever, prejudicing  his  "rights  under  the  charter- 
party,  and  instructions. 

On  the  28d  of  May,  the  vessel  left  San  Fran- 
cisco for  the  Port  of  Valparaiso.  She  was 
freighted  according  to  the  charter-party.  On 
the  16th  of  June  following,  Jansen  said  to 
Emerick,  by  letter  of  that  date:  'In  ^our 
charter  of  the  ^ip,  B.  L.  Harriman,  there  is  no 
provision  made  for  the  possibility  of  there  being 
nobody  to  receive  her  (the  ship  s  car^)  on  ar- 
rival, nor  do  I  know  that  the  captain  of  The 
Harriman  had  your  private  instructions  on  this 
point.  At  the  time  of  making  the  charter  we 
could  hardly  contemplate  anything  of  the  kind, 
hence  the  omission,  and  wish  you  will  make 
some  provision  in  the  event  such  should  be  the 
case,  and  instruct  me  how  to  act,  that  I  may 
communicate  same  to  Captain  Swenson." 

Emerick  made  no  reply.  The  ship  proceeded 
to  the  Chincha  Islands,  and  returned  thence  to 
San  Francisco.  Captain  Swenson,  in  his  pro- 
test, says  that  on  the  4th  of  August  he  took  a 
pilot  on  board  and  ran  in  near  to  the  southern- 
most of  thoee  islands,  and  "  lav  in  close  to  the 
land."  He  went  ashore,  and  learned  that  the 
Spanish  fleet  had  hauled  off  from  the  Cliilian 
coast,  and  gone  upon  an  unknown  destination. 
After  diligent  inquiir,  he  became  satlsfled  that 
any  attempt  to  And  the  fleet  would  be  "  im- 
practicable and  fruitless. "  He  became  satisfied 
also  that  it  was  necessary  to  return  at  once  to 
San  Francisco,  and  took  bis  departure  the  same 
da^  on  his  return  voyage.  He  considered  his 
original  voyage  broken  up  by  the  withdrawal 
of  we  Spanish  fleet,  and  the  absence  from  Val- 
paraiso of  its  commander,  the  consignee  of  his 
cargo.  Upon  the  return  of  the  vessel  Emerick 
refused  to  pay  the  balance  of  the  freight  money. 
Jansen  thereupon  landed  and  sold  the  cargo. 


Emerick  filed  this  libel,  seeking  thereby  to  re- 
cover back  the  freight  money  he  had  paid  ud 
the  value  of  the  cargo.  The  owner  proved  that 
at  the  time  the  charter-party  was  entered  into, 
war  existed  between  Spain  and  Chili;  that  the 
cargo  was  intended  for  the  Admiral  of  the 
Spuiish  fleet,  then  supposed  to  be  operating 
against  Valparaiso;  that  on  the  34th  of  Hay  the 
Spanish  fleet  left  the  coast  of  Chili  and  went  to 
parts  unknown,  and  did  not  return  there.  He 
proved  by  the  master  the  facts  stated  in  his 
protest  and,  further,  that  he  was  informed  at 
the  Chincha  Islands  of  the  bombardment  of 
Callao  by  the  Spanish  fleet;  that  the  fleet  had  i 
been  bsidly  shattered,  and  bad  sailed  away. 
The  master  feared  bis  coal  would  be  seized  st  | 
tbe  Chincha  Islands,  if  he  betrayed  the  object 
of  his  voyage.  The  feeling  there  was  very 
bitter.  He  bielieved  the  coal  would  have  been 
instantly  seized  at  Valparaiso. 

Thus  the  case  stood  upon  tiie  proofs.  The 
district  court  decreed  for  the  owner.  The  dr 
cult  court  decreed  a^nst  him,  and  he  has 
brought  the  case  to  this  court  for  review. 

In  settling  the  rights  of  the  parties,  the  in- 
quiries which  demand  our  attention  are:  what 
was  the  contract  between  them?  was  it  ful- 
filled by  the-ship?  And  if  not,  was  the  non-ful- 
fillment excused  by  fault  or  waiver  on  the  part 
of  the  charterer,  or  by  other  facts,  disclosed  in 
the  proofs,  so  as  to  entitle  the  owner  to  all,  or 
any  part  of,  the  freight  money  stipuUtedforin 
the  charter-party  T 

According  to  that  instrument,  the  destination 
of  the  vessel  was  to  be  fixed  by  letter  befoie  her 
departure  upon  her  voyage.  If  it  were  Val- 
paraiso, the  commanding  officer  there  of  the 
Spanish  fleet  was  to  be  the  consignee,  with  the 
right  to  direct  the  ship  to  proceed  further,  and 
deliver  all  or  a  part  of  her  cargo  elsewhere. 
By  the  charterer's  letter  of  the  14th  of  May,  Val- 
paraiso was  designated  as  the  port  to  which  she 
was  first  to  proceed. 

This  destination  was  not  subsequently 
changed,  either  in  fact  or  according  to  tlie  under- 
standing of  the  parties.  Emericfs  letter  to  the 
master,  of  the  17th  of  June,  requested  him  to 
search  for  the  Spanish  fleet  between  Valparaiso 
and  the  Chincha  Islands,  but  it  gave  no  intima- 
tion of  a  purpose  or  willingness  that  he  should 
abandon  tne  vovage  to  Valparaiso,  as  originally 
prescribed,  and  certainly  no  authority  to  that 
effect. 

The  charterer's  letter  of  the  lOth  of  May, 
authorizing  the  master  to  make  the  Chincha 
Islands,  expressly  reserved  his  rights  "  under 
the  cliarter- party  and  instructions. 

Jansen 's  letter  of  the  16th  of  June  admits  that 
the  vessel  had  sailed  from  Valparaiso,  and  asks 
instructions  as  to  the  disposition  of  the  cargo 
if  the  Spanish  commander  should  have  ten 
there  before  her  arrival.  The  master  states  in 
his  protest  that  his  destination,  upon  leaviog 
San  Francisco,  was  Valparaiso.  He  went  no 
further  than  the  Chinclia  Islands,  which  were 
short  of  that  point  about  twelve  hundred  nules. 
He  made  no  search  for  the  fleet  between  the 
two  points,  and  gave  no  reason  for  breaking  up 
the  voyage  and  not  proceeding  to  the  port  of 
delivery,  but  the  probable  absence  of  the  con- 
signee and  the  peiil  there  to  ship  and  cargo. 

The  existence  of  the  war  was  known  to  both 
parties  when  the  contract  was  entered  into.  Tliu 
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owner  made  no  pr(  Tision  against  any  con- 
UneoDcy.  Hifi  engagement  was  simple,  direct 
ana  unconditional,  fliat  the  vessel  should  pro- 
ceed to  Valparaiso,  The  presence  or  absence 
of  the  consignee  was  immaierial.  If  absent  it 
was  the  ri^ht  and  duty  of  the  master  to  place 
the  cargo  in  store,  fwcv.  NeuiUm,  1  Denio,  45. 
The  contract  was  not  fulfilled.  For  this  the 
shipper  is  in  nowise  responsible.  Such  are  the 
relations  of  the  parties. 

The  contract  of  affreightment  is  governed  by 
tile  same  principles  as  other  special  contracts. 
There  are  none  to  which  these  principles  are 
more  stringently  applied.  The  contract  is  an 
entirety;  and  where  there  has  been  no  com- 
plete lulflllment  on  one  side,  and  no  fault  or 
waiver  on  the  other,  no  freight  money  can  be 
recovered.  Mr.  Jvttice  Story  says  this  is  the 
result  of  all  the  cases.  UtaNtUhanid  Hooptr,i 
Sumner,  555. 

In  Paradine  v.  Jane,  Aleyn,  86,  the  court 
■aid:  "When  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself  he  is 
bound  to  make  it  good  if  he  may,  notwithstand- 
ing any  accident  by  inevitable  necessity,  be- 
cause he  might  have  guarded  against  it  by  his 
contract."  Such  has  always  been  the  rule  of 
the  common  law.  If  a  lessee  covenant  to  re- 
pair, and  the  house  is  burned  down,  he  is  bound 
to  rebuild.  If  a  party  covenant  to  build  a 
bridge  and  keep  it  in  repair  for  a  specified 
time,  and  it  be  swept  awav  by  an  extraordinary 
flood  before  the  time  expires,  he  must  replace 
it.  A  party  agreed  to  secure  in  England  for 
another  the  exclusive  right  to  make,  use  and 
vend  in  the  Canadas  a  machine  covered  by  a 
patent  from  the  United  States.  It  was  found 
that  this  could  only  be  done  by  an  Act  of  the 
British  Parliament.  As  such  a  grant,  however 
improbable,  was  not  impossible,  it  was  held 
that  the  case  was  within  the  rule  laid  down  in 
Paradint  v.  Jane,  and  that  the  covenantor  was 
liable  for  the  breach  of  his  agreement.  Betiie 
V.  Johnton,  19  Wend.,  600.  If  a  condition  be 
to  do  a  thing  which  is  impossible,  as  to  go  from 
London  to  Rome  in  three  hours,  it  is  void;  but 
if  it  be  to  do  a  thing  which  is  only  improbable 
or  absurd,  or  that  a  thing  shall  happen  which  is 
beyond  the  reach  of  human  power,  as  that  it 
will  rain  to-morrow,  the  contract  will  be  up- 
held and  enforced.  Comyn,  Digest,  96;  Rolle, 
420,  1.  20. 

The  principle  deducible  from  the  authorities 
is,  that  if  what  is  agreed  to  be  done  ia  possible 
and  lawful,  it  must  be  done.  Tovimig  v. 
HiMard,  8  Bos.  &  P.,  200.  Difficulty  or  im- 
probability of  accomplishing  the  undertaking 
will  not  avail  the  defendant.  It  must  be  shown 
that  the  thing  cannot  by  any  means  be  effected. 
Nothing  short  of  this  will  excuse  non-perform- 
ance. 2  Pare.  Cont.,  672;  Beebe  v.  Johnton, 
19  Wend. ,  600.  The  answer  to  the  objection  of 
hardship,  in  all  such  cases  is  that  it  might  have 
been  guarded  against  by  a  proper  stipulation. 
It  is  the  province  of  courts  to  enforce  contracts 
— not  to  make  or  modify  them.  When  there  is 
neither  fraud,  accident  nor  mistake,  the  exercise 
of  dispensing  power  is  not  a  judicial  function. 

A  charterer  agreed  to  load  a  ship  at  Liebeau 
with  barley.  The  ship  went  there  to  receive 
the  cargo.  The  factore  of  the  shippers  in- 
formed the  master  that  the  Russian  Govcm- 
menthad  forbidden  the  exportatiunof  barlcy,and 
See  9  Wau,.  U.  S.,  Bqok  19. 


that  no  loading  could  be  furnished.  The  ship 
returned  in  ballast.  The  charterer  was  suedfor 
the  breach  of  the  contract.  Lord  Kenyon  said : 
"  I  am  decidedly  against  the  defendant  upon 
the  point  of  law.  It  is  said  in  C!oke  Littleton 
(1),  that  if  a  man  be  bound  in  an  obligation  to 
A,  conditioned  to  enfeoff  B,  a  stranger,  and  B 
refuses,  the  obligation  is  forfeited,  for  the 
obligor  has  taken  upon  himself  to  make  the 
feoffment.  The  reason  of  this  is  clear.  If  a 
man  undertake  what  he  cannot  perform,  he 
shall  answer  for  it  to  the  person  with  whom  he 
undertakes.  I  am  alwavs  desirous  to  apply  the 
settled  principles  of  the  law  to  the  regulation  of 
commercial  dealings."  Blight  v.  I^e,  8  Boa. 
&P.,  295,  note. 

A  charterer  covenanted  to  freight  a  ship  at 
Gibraltar  with  a  homeward  cargo.  A  pestilent 
disease  broke. out  there,  and  all  public  inter- 
course was  forbidden  by  law.  The  cargo  could 
not  have  been  put  on  board  without  danger  to 
all  concerned  of  contracting  and  communicating 
the  disorder.  LordEUenborough  said:  "If,  in 
consequence  of  events  which  happen  at  a 
foreign  port,  the  freighter  is  prevented  from 
furnishing  a  loading  there,  which  he  has  con- 
tracted to  furnish,  the  contract  is  neither  dis- 
solved, nor  is  he  excused  for  not  performing  it, 
but  must  answer  in  damages.  Barker  y. 
Hodgton.  8  Maule  &  S.,  271. 

An  owner,  by  a  charter-party,  ageed  that  his 
ship  should  proceed  from  Liverpool  to  Terceira, 
ana  deliver  her  cargo.  Terceira  was  under 
blockade,  and  both  parties  knew  it.  There  was 
no  intention  to  break  the  blockade.  The  ship 
did  not  go.  The  qwner  was  held  liable.  The 
rule  laid  down  in  Paradine  v,  Jane  was  cited 
and  approved.    Medeiroi  v.  Wl,  8  Bing.,  285. 

A  ship  was  chartered  to  proceed  from 
Charleston  to  Rotterdam.  She  went  to  London, 
and  the  master  learned  that  if  she  proceeded  to 
Rotterdam  she  would  be  liable  to  seizure  there 
and  on  the  way,  and  to  confiscation,  under  a 
decree  of  the  Emperor  Napoleon,  for  having 
touched  at  a  British  port.  The  master  tefusea 
to  proceed,  and  landed  the  cargo.  Lord  Ellen- 
borough  said:  "Freight  could  only  be  earned 
by  performing  the  terms  of  the  charter-party." 
The  goods  ' '  were  brought  here,  instead  of  bemg 
conveyed  to  their  port  of  destination."  Osgood 
V.  Oroning,  2  Camp.,  466.  This  case,  in  its 
essential  points,  is  strikingly  like  the  one  under 
consideraidon. 

In  LoriUard  ▼.  Palmer,  15  Johns.,  14,  the 
vessel  sailed  on  a  voyage  from  Richmond  to  New 
York.  Finding  the  Chesapeake  Bay  blockaded 
so  that  it  was  impossible  to  proceed  without 
capture,  she  returned  to  Richmond.  It  was 
held  that  the  shipper  was  entitled  to  receive 
back  his  goods  without  paying  any  freight. 

A  ship  was  chartered  for  a  voyage  from  the 
City  of  New  York  to  the  City  of  St.  Domingo. 
The  latter  was  found  to  be  blockaded.  The 
ship  was  turned  away  by  a  blockading  vessel, 
ana  returned  to  New  York.  It  was  held  that 
the  charter-party  was  dissolved,  "  and  all  claim 
to  freight  under  it  gone."  The  court  said: 
'  •  Nor  IB  this  a  case  for  pro  rata  freight.  Here 
was  no  acceptance  of  the  cargo  at  an  inter- 
mediate port.  It  was  added  that  the  owner  of 
the  ship  may  make  himself  liable  for  freight 
by  accepting  the  goods  short  of  the  port  of 
destination,  upon  the  grounds  of  an  implied 
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coatract,  resulting  from  the  partial  transporta- 
tion of  the  goods  and  the  benefit  received.  "But 
when  the  cargo,  as  in  the  present  case,  is  brought 
back  to  the  port  of  lading,  no  such  presump- 
tion can  arise.  No  beneiSt  has  accrued  to  the 
owner,  nor  has  he  done  any  act  from  which  an 
implied  contract  to  pay  any  freight  can  be 
raised."  Seott  v.  Libb}/,  2  Johns. ,  88i3 ;  see,  also, 
Abbott.  Ship..  696;  Smith  t.  WiUon.  8  East, 
437;  Liddard  t.  Lopes,  10  East,  686;  Benner  v. 
Eg.  In.  Co..  6  Allen,  222;  Chau  v.  AOianee  In. 
Co.,  9  Allen,  811 ;  AOdntoin  y.  BitehU,  10  East, 
681 :  Vlitriroom  v.  Chapman,  18  M.  <&  W.,  280. 

There  is  nothing  in  the  record  to  excuse  the 
conduct  of  the  vessel,  or  to  entitle  the  owner  to 
any  part  of  the  stipulated  compensation. 

It  IS  unnecessary  to  pursue  the  subject  further. 

H'is  think  the  deoree  of  the  Circuit  Court  vxu  in 
cM  thing*  eorreei,  and  it  it  t^fflrm^. 

Clted-18  Wall.,»:  5  8awy.,  <U;  TSawy.,  817;  t 
Tow.,  176. 


Bx  parte  MARE  HOWARD  et  al., 
Pttiiiorten, 

ASD 

JOHN  V.  McCOLLUM  et  ai,..  Appt*., 

e. 

MARK  HOWARD  bt  ai,. 

(See  8.  C,  "In  the  JfaUer$  of  Howard,"  t  Wall., 
K6-187.) 

Inferior  eourti  mv$t  obey  tM  tnandatt  of  tTiii 
court— judgmente  bind  <mZy  parties  and  pritiet 
— decree  of  di*trffmtion — ecaims  under. 

It  Is  tbe  duty  of  all  inferior  courts  to  yield  a 

Kroinpt  obedience  to  tbe  mandate  of  this  court,  as 
utwcen  tbe  parties  upon  tbe  matters  Involved. 

Judgments  at  law  or  decrees  in  cbancery,  affect- 
inK  rlfchts  of  parties  to  property,  Mod  only  tbe 
psTticH  before  the  court  and  those  wlio  stand  In 
privity  with  them. 

A  decree  n(  distribution  will  not  preclude  a  claim- 
ant, not  embTaced  In  its  provlslonB,  but  bavins 
rlRbts  rimllar  to  tbnse  of  other  claimants  who  are 
thus  crobmced,  from  asserting  by  bill  or  petition 
hlH  rlirht  to  Kbare  in  tbe  fund. 

In  such  case,  tbe  judfres  of  tbe  circuit  court  may 
withhold  tbe  distribution  of  tbe  fund  under  tbe 
decree,  until  such  claims  can  be  considered  and  de- 
termined. 

[No.  11,  Orig.,   406,  844,  Doc.] 
Argued  Feb.  ll,  1870.      Decided  Mar.  7,  1870. 

I    PETITION  and  motion  for  s  writ  of  man 
.    damv»  to  the  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa. 

II.  Motion  to  dismiss  the  appeal  from  the  final 
decree. 

The  oridnal  bill  in  this  case  was  filed  in  the 
Circuit  Court  of  the  United  States  for  the  Dia 
trict  of  Iowa,  by  Mark  Howard  and  John 
Weber  against  the  City  of  Davenport,  and 
others.  After  various  proceedings  in  the  court 
brlow,  and  the  intervention  of  several  other 
parties,  an  interlocutory  order  and  a  final  decree 
were  entered,  and  appeals  taken  to  this  court. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr>"rs.  Samuel  W.  Fnller,  B.  C.  Cook 
and  Thoinaa  F.  Withrow,  for  appellants: 

If  ihe  court  shall  be  of  the  opinion  that  this 
was  rot  a  flnnl  decree,  then  the  appeal  will  be 
di'misred,  but  without  damages,  for  tbe  fol 
lowing  reasons: 
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This  court  has  no  jurisdiction  of  appeals  from 
the  Circuit  Courts,  except  those  which  are  taken 
from  final  decrees;  and  if  an  appeal  is  taken 
and  prosecuted  from  a  decree  which  is  not  final, 
this  court  can  take  no  further  cognizance  of  the 
case  than  to  dismiss  tbe  appeal. 

Judiciary  Act,  Sep.  24,  1789,  sees.  22,  2,3;  1 
Stat,  at  L.,  pp.  84,  86;  Judiciary  Act,  March  S, 
1803,  sec.  2;  2  Stat,  at  L.,  244:  BeOe  v.  Buetdl, 
19  How.,  288  (60  U.  S.,  XV.,  MS); Bt^ce  y. 
Grundy,  9  Pet.,  275. 

We  have  not  been  able  to  find  any  reported 
case  where  damages  were  awarded  to  the  re- 
spondents, upon  oismissing  an  appeal  from  an 
interlocutory  decree. 

The  appellants  had  presented  their  respective 
petitions  to  the  circuit  court,  stating  their  claims 
upon  the  funds  in  the  hands  of  the  receiver  ap- 
pointed by  said  court  in  that  cause,  claiming 
superior  rights  to  the  fund  over  those  of  Howard, 
Weber  and  others,  who  had  been  awarded  the 
right  to  it,  and  asked  the  circuit  court  to  hear 
and  determine  their  rights  upon  the  petitions 
which  they  presented,  and  the  answers  of  the 
other  parties  to  the  suit,  whether  original  com- 
plainants or  defendants. 

This  mode  of  proceeding  was  sanctioned,  aa 
the  petitioners'  counsel  thought,  by  authority 
and  precedent  directly  in  point 

Codwiee  v.  OeUton,  10  Johns.,  607;  Op.  of 
Yates,  j;, and  Kent,  Ch.  J.;  WuvoUy.  Sampton. 

14  How.,  62;  WiUiam*  v.  Gibbes,  17  How.,  23S 
(68  U.  S.,  XV.,  185). 

Messri.  Jam«a  Oraat  and  Jno.  2f.  Boger$, 
for  appellees: 

The  circuit  court  had  no  right  nor  power  after 
Howard  et  al.  had,  by  their  superior  diligence, 
procured  the  payment  of  this  fund  into  court, 
and  a  decree  for  its  distribution  to  themselves  si 
creditors  of  the  M.  &  M.  R.  R  Co.,  and  after 
aflSrmance  of  that  decree  in  this  court,  to  open 
it  to  let  in  other  creditors  having  no  superior 
rights  to  reap  the  benefit  of  the  complainants' 
exertions. 

Nothing  is  better  settled  than  that  a  judg- 
ment creditor,  by  first  filing  his  bill  to  reach 
equitable  assets  of  the  debtor,  ^nsalientheie- 
on  paramount  to  other  creditors  who  subse- 
quently file  dmilar  bills. 

McUermutt  v.  Strong,  4  Johns.  Ch.,  687; 
Weed  V.  Pierce,  9  Cow.,  728;  Beck  v.  Btirdett, 

1  Paige,  805;  Edmetton  v.  Lyde,  1  Puge,  639; 
Eager  v.  Price,  2  Paige,  333:  Corning  v.  WhiU, 

2  Paige,  667:  BurrM-v.  LetUe,  6  Paige,  445. 
The  appeal  was  from  an  interlocutory  order 

of  the  court  below,  from  which  no  appeal  lies. 
Ci»rr  V.  Hoxie.  13  Pet..  460;  Toung  v.  Smith, 

15  Pet.,  287;  Craighead  v.  Wilton,  18  How.,  Vl» 
(59  U.  8..  XV.,  332);  Beebe  v.  BusteU,  19  How., 
288  (60  U.  8.,  XV.,  668);  Ogilae  y.KnacIia. 
t'o..a  Bkck,  589  (67  U.  8.,  XVII..  349);  Tmoj 
V.  Grundy,  6  Cranch,  61. 

We  ask  in  this  cause  for  the  highest  damages 
which  the  court  can  give.  This  appeal  wsa 
taken  solely  for  delay.  There  was  not  the  most 
remote  excuse  for  it. 

We  hold  that  the  Circuit  Court  in  Iowa  is  not 
only  authorized  but  bound  to  execute  the  af- 
firmed decree  in  Uowird  v.  Davenport,  which 
was  affirmed  in  this  court,  and  that  no  new 
parties  can  go  into  that  court  and  make  surb  i 
case  as  will  arrest  the  execution  of  lliat  di-rrre. 
where  there  is  no  appeal  aud  can  be  iiooc  fi»ni 
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that  cauae,  and  thus  luperttdea*  operates  ee  an 
appeal 

Mr.  Jutiiu  Field  dellTered  the  opinion  of 
theooart: 

These  two  motions  were  heard  together,  as 
they  involve  a  consideration  of  similar  ques- 
tions, and  ^row  out  of  the  same  facts.  The 
first  motion  is  for  a  mandamus  to  the  Judges  of 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa,  commanding  them  to  execute  a 
decree  of  that  court  rendered  in  the  case  of 
Howard  v.  Cits  ef  Datenport,  by  distribu- 
ting certain  funds  in  its  custody.  The  second 
mMion  is  to  dismiss  the  appeal  from  the  final 
decree  rendered  in  a  subsequent  suit,  affecting 
the  distribution  of  those  funds. 

The  facts  out  of  which  these  cases  arise,  so 
far  as  they  are  material  for  the  determination  of 
the  questions  presented,  are  substantially  as 
follows: 

In  1864,  the  Legislature  of  Iowa  incorporated 
a  company,  styled  the  Mississippi  and  Missouri 
IWlroad  Company,  to  construct  a  railroad  from 
Davenport  to  Council  Bluffs,  in  that  State,  with 
a  branch  to  Oskaloosa.  To  raise  the  necessary 
funds  for  the  construction  of  the  road,  the  Com- 
pany executed,  previous  to  1861,  several  mort- 
gages upon  its  property,  to  secure  its  bonds,  is- 
sued at  different  times,  amounting  to  over  $6,- 
000,000.  The  Company  also  received,  previous 
to  1801,  in  payment  of  subscriptions  of  stock, 
bonds  to  a  large  amount,  of  certain  cities  and 
counties  in  the  State,  through  which  the  road 
was  located,  the  payment  of  which  bonds  was 
Koarantied  by  a  special  indorsement  upon  each. 
With  the  guaranty  of  this  indorsement,  it  dis- 
posed of  tbelx>nds  to  different  parties. 

In  1865,  the  Company  became  embarrassed 
and  insolvent,  and  in  February,  1866,  a  suit 
was  brought  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa,  for  the  foreclos- 
ure of  its  mortga^  upon  its  property.  In  May 
following,  the  suit  resulted  in  a  decree  for  the 
sale  of  the  property,  and  in  July  of  the  same 
year  a  sale  was  made  under  the  decree,  by  a 
master  in  chancery,  to  the  Chicago,  Hock  Isl- 
and and  Pacific  Railroad  Company,  a  corpora- 
tion created  by  the  State  of  Iowa.  The  fore- 
closure and  sale  were  made  pursuant  to  an  ar- 
rangement entered  into  between  the  stockhold- 
ers and  the  greater  number,  but  not  all.  of  the 
bond  holders  and  other  creditors  of  the  Com- 
pany, by  which  it  was  agreed  that  the  sum  of 
(6,600,000,  in  bondsof  the  purchasingCompany 
^oold  be  given  for  the  property,  and  applied 
to  the  payment  of  the  bonds  secured  by  the  dif- 
ferent mortgages  of  the  insolvent  Company,  in 
conformity  with  a  specified  scale,  with  the  ex- 
ception of  an  amount  equal  to  sixteen  percent, 
on  the  capital  stock  of  thst  company,  namely, 
$662,400,  which  should  go  to  its  stockholders. 

Previous  to  this  time,  Mark  Howard  and 
John  Weber  had  severally  recovered  judgments 
against  the  City  of  Davenport,  and  also  against 
the  Mississippi  and  Missouri  Railroad  Company, 
npon  certain  bonds  issued  by  that  City  to  aid  m 
toe  construction  of  the  railroad,  and  guarantied 
tj  tbat  company.  In  the  distributfon  of  the 
proceeds  to  be  received  upon  the  sale  of  the 
BWHW'ty  of  the  insolvent  companv,  no  provis- 
loD  was  made  for  the  payment  of  these  judg- 
BMBta,  and  on  the  9th  of  July,  1866,  the  day  on 
flea  9  Wall. 


which  the  sale  mentioned  under  the  decree  of 
foreclosure  was  made,  Howard  and  Weber 
brought  a  suit  in  equity  in  the  same  court 
against  the  parties  to  the  foreclosure  suit,  to  ob- 
t£n  payment  of  their  demands  out  of  the  pro- 
ceeds, which,  by  the  arrangement  mentioned, 
were  to  go  to  the  stockholders.  In  their  bill 
they  set  forth  the  judgments  recovered  by  them 
against  the  Mississippi  and  Missouri  Railroad 
Company ;  that  the  company  was  insolvent ;  that 
all  its  property  had  been  sold  under  the  decree 
of  foreclosure;  and  that  there  was  no  other  prop- 
erty out  of  which  these  judgments  could  be 
made  than  the  $552,400  which  was  to  be  received 
by  the  stockholders  out  of  the  proceeds  of  the 
sale. 

During  the  progress  of  the  suit,  fourteen 
other  persons  appeared  and  presented  claims  of 
a  similar  character,  to  an  amount  exceeding 
$700,000,  against  tlie  same  fund.  These  parties 
are  designated  in  the  proceedings  as  "inter- 
vening claimants  joining  in  the  bill."  On  ap- 
Slication  of  the  complainants  and  these  interven- 
ig  claimants,  a  receiver  was  appointed  by  the 
court,  to  collect  and  hold  the  fund  which  they 
were  seeking  to  subject  to  the  payment  of  their 
claims.  This  officer  subsequently  received  from 
the  Chicago,  Rock  Island  and  Pacific  Railroad 
Company,  the  purchasing  Company,  in  its  first 
mortgage  bonds,  with  interest  and  coupons  at- 
tached, the  amount  which  was  to  go  to  the  stock- 
holders of  the  insolvent  company,  and  has  ever 
since  held  the  same  in  his  custody,  subject  to 
the  order  of  the  court. 

In  May,  1868.  a  final  decree  was  rendered  in 
the  suit,  adjudging  that  the  complainants  and 
intervening  claimants  were  entitled,  as  creditors 
of  tho  Mississippi  and  Missouri  Railroad  Com- 
pany, to  so  much  of  the  purchase  money  of  its 
property  as  was  agreed  to  be  reserved  for  the 
stockholders;  and  directing  the  purchasing 
company  to  pay  the  same,  less  a  small  sum  al- 
lowed for  overpayment,  in  cash  or  its  bonds  to 
the  receiver;  and  directing  the  receiver,  if  paid 
in  bonds,  to  convert  the  bonds  into  money,  and 
after  satisfying  certain  costs,  distribute  the  pro- 
ceeds to  the  complainants  and  intervening 
claimants  prorata,  in  proportion  to  the  amounts 
of  the  respective  claims,  which  were  stated. 
On  appeal  to  this  court,  this  decree  was  afilrmed, 
and  the  mandate  to  the  circuit  court,  issued  in 
pursuance  of  the  judgment  of  the  afilrmance, 
commanded  "that  such  execution  and  pro- 
ceedings be  had  in  said  cause,  as  according  to 
right  and  justice,  and  the  laws  of  the  United 
States,  ought  to  be  had,  the  said  appeal  not- 
withstanding." 

Whilst  the  appeal  was  pending,  Frederick  A. 
Foster  presented  a  petition  to  the  circuit  court, 
setting  forth  that  he  was  a  holder  of  certain 
bonds  of  the  Mississippi  and  Missouri  Railroad 
Company,  secured  by  mortgage  on  its  properly, 
which  had  never  been  paid;  that  he  was  not  a- 
party  to  the  arrangement  by  which,  upon  a  sale 
of  the  properly  as  already  mentioned,  a  certain 
portion  of  the  proceeds  received  were  to  be  paid 
to  the  stockholders,  and  insisting  that  the  fund 
thus  realized  was  applicable  to  the  payment  of 
these  bonds,  and  praying  for  an  order  restrain- 
ing the  distribution  of  the  fund  in  the  hands  of 
the  receiver,  and  directing  that,  upon  proper 
pleadings,  an  issue  be  joined  between  the  pe- 
titioner and  other  holders  of  bonds,  who  never 
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assented  to  the  arrangement  mentioned,  and  the 
complainants  and  interrenors,  to  settle  the  pri- 
orities of  the  parties  in  an  application  of  the 
fund. 

SubsMuently  three  other  parties,  McCollum, 
Bardwell  and  McComb,  presented  similar  pe- 
titions to  the  circuit  court,  setting  forth  that 
the^  were  also  holders  of  bonds  of  the  insolvent 
Railroad  Company  which  had  never  been  paid, 
and  asking  that'  the  proceeds  derived  from  a 
sale  of  the  property  in  the  hands  of  the  receiver 
be  applied  to  the  payment  of  these  bonds,  in 
preference  to  the  claims  of  any  parties  to  the 
suit  of  Howard  and  others. 

In  May,  1869,  the  court  denied  the  prayer  of 
the  petitioners,  but  allowed  them  to  file  their 
petitions,  and  required  them  to  file  a  consoli- 
dated bill  at  the  next  term  of  the  court,  against 
all  the  parties  to  the  suit,  setting  up  their  re- 
spective claims  with  greater  particuUrity  than 
in  the  petitions. 

In  July  following,  the  petitioners,  Foster, 
McCollum,  Bardwell  and  McComb,  filed  their 
consolidated  bill  against  Howard  and  all  the 
other  parties  to  the  original  suit,  asserting  their 
claims  as  mortgage  bond  holders  to  the  fund  in 
the  hand  of  the  receiver.  The  bonds  amounted 
to  about  $73,000,  with  large  arrears  of  interest, 
for  which  they  claimed  a  Uen  upon  the  fund  in 
preference  to  the  claims  of  Howard  and  others, 
and  if  that  was  not  allowed,  then  they  claimed 
the  ri^ht,  as  general  creditors,  to  share  with 
them  in  the  distribution  of  the  fund.  No  ob- 
jection was  made  by  them  that  after  a  final  de- 
cree, affirmed  by  this  court,  directing  a  distri- 
bution of  the  fund,  it  was  too  late  for  the 
complainaols  to  file  their  bill  to  reach  the  fund, 
or  to  share  in  its  distribution. 

In  November,  1869,  the  circuit  court  heard 
the  case  and  rendered  a  final  decree,  rejecting 
the  claim  of  McCollum,  and  allowing  the  claims 
of  the  other  three  complainants,  Foster,  Bard- 
well and  McComb,  to  a  limited  amount  as  gen- 
eral creditors. 

Fj-om  this  decree  the  complainants  appealed, 
McCollum  because  his  claim  was  entirely  re- 
jected; Foster,  Bardwell  and  McComb,  be- 
cause they  were  allowed  to  come  in  only  as 
general  creditors.  This  appeal  is  now  pending 
m  this  court. 

After  this  appeal  was  perfected,  Howard  and 
others,  the  complainants  and  intervening  claim- 
ants in  the  original  suit,  applied  to  the  circuit 
court  for  a  rule  on  the  receiver  to  proceed  to 
execute  the  decree  rendered  therein,  by  the  dis- 
tribution of  the  fund  in  his  hands,  as  provided 
by  the  decree  in  that  case,  notwltlistandlng  the 
appeal  of  Foster  and  his  associates,  or  of  any 
01  them;  or  in  case  the  court  should  be  of 
opinion  that  the  motion  could  not  be  granted 
in  full,  that  then  the  receiver  should  be  ordered 
to  pro<%ed  to  execute  the  decree,  except  as  to 
such  portion  of  the  fund  as  to  which  execution 
was  suspended  by  order  of  the  court,  made  at 
the  May  Term.  This  motion  the  circuit  court 
denied. 

The  same  parties  now  ask  this  court  to  issue 
a  writ  of  maiulamtu  to  the  judges  of  that  court, 
commanding  them  forthwith  to  execute  the  de- 
cree rendered  at  the  MayTerm,1868,and  affirmed 
by  this  court,  or  to  execute  the  decree  by  dis- 
tributing all  the  fund,  excepting  sufficient  to 
cover  the  claims  of  the  appellants. 


There  is  no  ground  for  suppodng  any  inten- 
tion on  the  part  of  the  circuit  Judges,  or  of 
either  of  them,  to  evade  or  disoliey  the  mandate 
of  this  court.  Their  action  has  been  dictated 
entirely  from  an  opinion  held  by  them  that 
parties  asserting  a  right  to  share  in  a  common 
fund  in  the  custody  of  the  court,  and  present- 
ing a  prima  faeie  case  In  support  of  such  as- 
serted right,  are  entitled  to  be  beard  at  any 
time  before  its  actual  distribution,  although  a 
decree  ordering  such  distribution  in  a  litigation 
between  other"  parties  may  have  been  entered. 
Whether  in  this  opinion  they  are  sustained  by 
the  law,  is  the  question  presented  for  our  con- 
sideration. We  are  not  called  upon  to  deter- 
mine the  character  of  the  claims  presented, 
whether  they  constitute  liens  upon  the  fund  in 
the  hands  of  the  receiver,  or  stand  as  simple 
debts  against  an  insolvent  company,  or  whether 
the  right,  if  any  ever  existed,  of  the  holders  to 
share  in  the  fund  has  been  lost  by  their  laches. 
The  question  is  not  as  to  the  merits  of  the 
claims,  but  whether  the  circuit  court  was  for- 
bidden by  the  force  of  its  previous  decree, 
when  affirmed  by  this  court,  from  considering 
the  claims  at  all. 

Undoubtedly,  it  is  the  duty  of  all  inferior 
courts  to  yield  a  prompt  obedience  to  the  man- 
date of  this  court;  or,  in  other  words,  to  treat 
as  conclusive  the  judgment  of  this  court  upon 
the  law  and  facts  presented  to  it  in  appropriate 
form  for  consideration.  Any  other  conduct 
would  be  subversive  of  the  relation  which  the 
Constitution  intends  that  inferior  tribunals 
shall  hold  to  this  court.  But  the  obedirace 
thus  due  is  not  a  blind  obedience,  acting  upon 
the  letter  of  the  judgment  affirmed,  or  mandate 
ordered,  without  any  consideration  of  the  ririits 
of  persons  not  parties  to  the  litigation  in  which 
the  judgment  was  entered.  The  jud^ent  of 
an  Inferior  court,  when  affirmed  by  this  court. 
Is  only  conclusive  as  between  the  parlies  upon 
the  matters  involved.  Viewed  simply  as  an 
adjudication  l>eiween  them,  it  is  not  opra  to 
question.  It  must  be  followed  and  obeyed. 
The  inferior  court  cannot  reopen  the  case  and 
allow  new  proceedings  to  be  taken,  or  further 
evidence  to  be  given,  or  new  defenses  to  be 
offered,  upon  any  ground  whatever.  It  moat 
execute  the  judgment  or  decree,  and  only  for 
that  purpose  has  it  any  authority  over  it.  such 
is  the  purport  of  the  numurous  cases  cited  by 
the  counsel  for  the  relators.  But  they  go  no 
further.  None  of  them  suggest  even  the  prop- 
osition that  the  judgment  or  decree  affirmed 
concludes  the  rights  of  third  parties  not  before 
the  court,  or  in  any  respect  affects  their  rights. 
It  would  have  b^n  against  all  principle  and 
all  reason  Iiad  they  asserted  anything  of  the 
kind.  There  is,  indeed,  a  class  of  cases  affect- 
ing the  personal  ttatu*  of  parties,  in  which  a 
judgment  necessarily  binds  the  whole  world, 
but  It  is  not  of  these  we  are  sp^iking.  We 
refer  to  judgments  at  law  or  decrees  in  cbanceiy, 
affecting  rights  of  parties  to  properly.  They 
bind  only  the  parties  before  the  court  and  those 
who  stand  in  privity  with  them. 

The  counsel  of  the  relators  seek  to  apply  the 
conclusive  character  of  such  judgments  and 
decrees  between  parties  to  persons  not  parties, 
under  the  supposition,  it  would  seem  from  their 
argument,  that  they  reqvdre  some  additional 
emcacy  from  their  affirmance  by  this  oonri. 
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But  they  acquire  no  additional  efficacy  by  such 
affinnance.  As  adjudications  upon  the  rights 
of  the  parties  between  themselves  they  have  the 
same  operation  tiefore  as  after  their  afflrm- 
anee. 

The  decree  in  the  case  of  Edward  v.  The 
OUy  cf  Daeenport,  determined  that  the  com- 
plidnants  and  intervening  claimants  were  enti- 
tled to  the  fund  in  the  hands  of  the  receiver  as 
against  the  defendants.  It  did  not  determine, 
and  could  not  determine  that  Foster  and  his  as- 
sodates  had  not  equal  or  greater  claims  to  the 
fund  than  either  of  those  parties.  They  had, 
therefore,  the  same  right  to  proceed  by  bill  or 
other  appropriate  remedy  if  tnere  be  one,  to  as- 
sert any  claims  or  equity  to  the  fund  which 
they  possessed,  as  they  might  have  done  if  no 
such  suit  as  that  of  Howard  v.  TKe  City  of 
Davenport  had  ever  been  commenced  or  carried 
to  final  decree.  And  in  the  prosecution  of  their 
suit  they  were  entitled  upon  a  proper  showing, 
to  all  the  remedies  by 'injunction  or  order, 
which  a  court  of  equity  usually  exercises  to 
prevent  the  relief  sought  from  lieing  defeated. 
The  general  doctrine,  that  where  there  is  a 
fund  in  court  to  be  distributed  among  different 
claimants,  a  decree  of  distribution  will  not  pre- 
clude a  clainumt  not  embraced  in  its  provisions, 
but,  liaving  rights  similar  to  those  of  other 
claimants  who  are  thus  embraced,  from  assert- 
ing by_  bill  or  petition  his  right  to  share  in  the 
fund,  is  established  by  numerous  authorities, 
both  in  England  and  the  United  States.  Sev- 
eral of  these  are  cited  by  counsel,  to  two  of 
which  we  will  refer.  The  first  is  that  of  OiUet- 
fie  V.  Alexander,  8  Russ.,  130.  That  was  a 
suit  for  the  administration  of  the  estate  of  Oen- 
eral  Gillespie.  After  several  debts  against  the 
estate  had  been  proved  before  a  master  and  been 
paid,  the  court,  in  January,  182S,  decreed  a 
distribution  of  the  residue  of  the  fund  in  court 
to  the  unsatisfied  legatees.  In  Novemtwr,  sub- 
sequently, a  party  appeared  claiming  to  tw  a 
CTMitor  of  Gillespie,  and  petitioned  the  court 
for  liberty  to  prove  his  demand,  and  liberty  was 
given.  In  July  of  the  following  year  the  mas- 
ter reported  that  there  was  due  the  petitioner 
over  sixteen  hundred  pounds.  In  the  mean- 
time the  fund  had  been  apportioned  under  the 
decree,  and  part  of  it  had  been  paid  in  dis- 
charge of  some  of  the  legacies.  The  Master  of 
the  Rolls  ordered  that  the  debt  to  the  petitioner 
should  t>e  apportioned  among  the  funds  of  the 
different  legatees,  whose  legacies  still  remained 
in  court,  observing  that  the  legatees  were  not 
without  remedy,  as  they  could  call  on  the  other 
legatees  to  contribute.  From  this  order  an  ap- 
p«ii  was  taken  to  the  Chancellor,  and  the  prin- 
cipal objection  urged  to  the  order  was  similar 
to  the  objection  urged  in  this  case,  that  the 
creditor  was  concluded  bv  the  decree  directing 
distribution,  but  Lord  Eldon,  in  deciding  the 
appeal,  said: 

"Although  the  language  of  the  decree,  where 
an  account  of  debts  is  directed,  is,  that  those 
who  do  not  come  in  shall  be  excluded  from  the 
benefit  of  that  decree,  yet  the  course  is  to  per- 
otit  a  creditor,  he  paying  the  costs  of  the  pro- 
oeedinga,  to  prove  his  debt,  as  long  as  there 
Imppeos  to  bie  a  residuary  fund  in  court,  or 
fai  Ute  hands  of  the  executor,  and  to  pay  him 
Wtt  of  that  residue.  If  a  creditor  does  not  come 
Ib  tUl  after  the  executor  has  paid  away  the 


residue,  he  is  not  without  a  remedy,  though 
he  is  barred  the  benefit  of  that  decree.  If  he 
has  a  mind  to  sue  the  legatees  and  bring  back 
the  fund,  he  may  do  so,  but  he  cannot  affect 
the  legatees  except  by  suit,  and  he^cannot  affect 
the  executor  at  all." 

And  the  ChaneeUor  ordered  that  the  debt 
should  be  apportioned  to  the  shares  of  all  the 
legatees,  and  that  the  petitioner  should  be  paid 
the  sums  apportioned  to  the  shares  remaining 
in  court,  and  be  at  liberty  to  apply  a^inst  the 
legatees  who  had  been  paid,  and  against  funds 
which  might  subsequently  come  in  for  the  bal- 
ance due  nim. 

The  other  case  to  which  we  will  refer  is  that 
of  WUUavM  V.  Cfibbet,  decided  by  this  court 
and  reported  in  17th  of  Howard,  239  [58  U.  8., 
XV.,  185].  In  that  case,  the  County  CJourt  of 
the  Sixth  Judicial  District  of  Maryland  had, 
by  its  decree,  rendered  in  December,  1846, 
awarded  to  the  executors  of  one  Oliver,  the 
proceeds  of  a  share  of  one  Williams  in  an  asso- 
ciation known  as  the  Baltimore  Company. 
Upon  appeal  to  the  Court  of  Appeals  of  the 
State,  the  decree  of  the  Countv  Court  was,  in 
this  respect,  affirmed.  In  1852,  six  years  after 
the  entry  of  the  decree,  the  administrator  of 
Williams  filed  a  bill,  in  the  Supreme  Court  of 
Baltimore  City,  against  the  executors  of  Oliver, 
for  the  proceeds  of  Williams'  share,  averring 
that  neither  he  nor  Williams  was  present,  or  a 
party  to,  or  bound  by,  any  proceeding,  or  or- 
der, or  decree  of  the  County  Court,  or  of  the 
Court  of  Appeals,  and  that  the  settlement  and 
adjustment  of  the  amount  of  the  partnership 
funds  of  the  Baltimore  Company,  and  of  the 
charges,  commissions,  and  costs  to  which  they 
were  liable  in  mlido,  and  the  distribution  of  the 
remainder  of  the  funds  by  the  decree  of  the 
court  to  the  several  shares,  which  the  members 
of  the  company  were  entitled  to,  were  not  bind- 
ing upon  him  or  his  intestate. 

The  case  was  transferred  from  the  State 
court  to  the  Circuit  Court  of  the  United  States, 
where  the  bill  was  dismissed.  On  appeal  to 
this  court  the  decree  of  dismissal  was  reversed. 
Mr.  Justice  Nelson,  speaking  for  the  court, 
said: 

"  Now, the  principle  is  well  settled  in  respect 
to  these  proceedings  in  chancery,  for  the  dis- 
tribution of  a  common  fund  among  the  several 
parties  interested,  either  on  the  application  of 
the  trustee  of  the  fund,the  executor  or  admin- 
istrator, legatee  or  next  of  kin,  or  on  the  appli- 
cation of  any  party  in  interest,  that  an  absent 
party,  who  had  no  notice  of  the  proceedings, 
and  not  guilty  of  willful  laches  or  unreasona- 
ble neglect,  will  not  be  concluded  by  the  decree 
of  distribution  from  the  assertion  of  his  right 
by  bill  or  petition  against  the  trustee,  executor, 
or  administrator;  or  in  case  they  have  distrib- 
uted the  fund  in  pursuance  of  an  order  of  the 
court,  against  thedistnbutees." 

And  after  referring  to  various  cases  from 
the  English  courts,  and  among  others  to  that  of 
OiU^pte  V.  Alexander,  already  cited,  said : 

"  The  cases  above  referred  to  relate  to  the 
rights  of  creditors  and  next  of  kin ;  but  the  prin- 
ciple is  equally  applicable  to  all  parties  interest- 
ed in  a  common  fund  brought  into  a  court  of 
equity  for  distribution  among  the  several 
claimants." 

These  cases,  and  the  general  prindples  gov- 
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erning  courU  of  equily  in  the  dispoeilion  of  a 
common  fund,  of  which  there  are  several 
claimants,  are  sufficient  to  show  that  the  judges 
of  the  circuit  court  were  justified  in  authoriz- 
ing Foster  and  his  associates  to  file  their  con 
solidated  bill,  and  thus  present  for  considera- 
tion, their  claims  to  share  in  the  fund  in  the 
hands  of  the  receiver,  and  in  withholding  the 
distribution  of  the  fund  under  the  decree  in  the 
case  of  Hoieard  «t  cU.  v.  The  Gity  of  Daven- 
port, ei  al.  until  such  claims  could  be  con- 
sidered and  determined. 

Whether  in  the  determination  of  these  claims 
the  circuit  court  decided  rightly  or  otherwise, 
can  only  be  settled  upon  the  hearing  of  the  ap- 
peal from  its  decree. 

It  follows  that  the  motion  for  a  matidamui, 
and  the  motion  to  dismiss  the  appeal  from  the 
final  decree,  must  both  be  denied. 

Ordered  accordingly. 

JOHM  V.  MCCOLLDM  ET  AL.,  ApptS.,  ) 

V.  [  No.  344. 

Mark  Howard  et  ai..  ) 

The  decree  in  this  case,  made  on  the  twenty- 
sixth  day  of  May,  1869,  is  interlocutory  and 
not  final.  The  appeal  from  it  must,  therefore, 
be  dismissed. 

Clted-8  Olatohf..  476. 


THE  STAR  OP  HOPE,  etc.,  AppU. 

e. 

W.  C.  ANNAN  ET  AL. 

(See  8.  C,  "  Star  of  Hope,"  9  Wall.,  208-237.) 

Oeneral  aterage,  wltat  is — duty  of  master — pre- 
gumpiion  of — stranding — wJien  voluntary — 
proper  subjects  of  general  aterage — matter 
may  sell  cargo. 

General  averaKe  contribution  Is  a  contribution 
by  all  parties  to  make  good  the  loss  sustained  by 
one,  or  part  of  the  ship  or  cargo,  to  save  the  rest- 
due  friim  an  Impending  peril,  or  for  extraordinary 
expenses  Incurred  by  one  for  the  l)enefit  of  all. 

The  owners  of  the  otbor  Interests  arc  bound  to 
make  contribution  In  proportion  to  tlie  value  of 
their  several  Interests. 

Sacriilces,  where  there  is  no  peril,  present  no 
claim  for  contribution. 

The  master  must  judge  and  determine  whether 
the  danger  is  so  great  as  to  render  a  sacrifice  of  a 
portion  Indispensable  for  the  common  safety  of  the 
remainder.  It  must  be  presumed.  In  the  absence 
of  proof  to  the  contrary,  that  bis  decision  was 
wisely  and  properly  made. 

A  loss  occasioned  by  a  voluntary  stranding  of 
the  vessel,  is  the  proper  subject  of  general  average 
contribution.  If  the  stranding  resulted  in  saving 
the  cargo. 

Where  the  stranding  was  the  result  of  a  choice 
of  perils.  It  was  a  voluntary  actwltbln  the  meaning 
of  the  commercial  law. 

The  valuation  of  the  ship,  as  given  In  the  policy 
of  Insurance,  is  evidence  of  her  contributory  val- 
ue In  the  statement  for  general  average. 

Repairs  necessary  to  remove  the  inability  of  the 
ship  to  proceed  on  her  voyage,  are  the  proper  8ut>- 
ject  of  general  average. 

The  master  may  sell  a  part  of  the  cargo  to  raise 
the  means  to  make  the  repairs,  and  such  sacrifices 
are  the  subject  of  general  average. 

[No.   (J3.J 
Argwd  Feb.  U,  1S70.       Decided  Mar.  7. 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of   California. 

'Srm.—dtneral  Averaoe.  See  ru>(«  to  Columbian 
Ins.  Co.  r.  Ashby,  38  U.  S.  (13  Pet.),331. 
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Libels  in  ■admiralty  were  filed  in  the  United 
Slates  District  Court  for  the  Northern  District 
of  California,  in  each  of  the  cases  included 
herein,  by  the  appellees,  against  the  ship.  Star 
of  Hope.  A  decree  having  been  entered  in 
favor  of  the  libelants  in  that  court,  the  claim- 
ants of  the  ship  took  an  appeal  to  the  circuit 
court.  The  said  decree  having  l>een  aflSrmed 
in  that  court,  the  libelants  took  a  further  ap- 
peal to  this  court. 

The  case  is  very  fully  stated  by  the  court. 

Messrs.  E.  Caaaerqr  C.  Oushing  and  W. 
W.  Boyee,  for  appellant: 

The  law  of  general  average,  as  it  exists  to- 
day in  the  United  States,  is  founded  on  the 
Rbodian  law,  which  is  thus  stated  in  the  Digest 
{De  lege  Wwdia  de  Jaetu,  lib.  14,  tit.  3,  ch.  1): 
' '  Lege  Rhodia  eavetur  ut  li  Inanda  navit  gratia 
jaetus  merdum  paclus  est,  omnium  amtrSm- 
tione,  sareiatur  quod  pro  omnibus  datum  est." 

The  single  case  of  a  jettison  is  put  obviously 
as  the  most  common  illustration  of  the  general 
principle.  For  as  Judge  StoiT  remaru  (//is. 
Go.  V.  Ashby,  18  Pet.,  888),  the  same  Digest 
applies  this  same  rule  to  the  case  of  a  ransom 
paid  to  pirates  for  the  ship  (lib.  14,  tit.  3,  ch.  S, 
sec.  8),  and  to  the  case  of  cutting  away  or  cast- 
ing overboard  the  masts  or  other  tackle  in  a 
stress  of  weather,  lb.,  tit.  2,  ch.  8,  ch.  6,  sec  1. 

Also  (he  might  have  added),  to  the  further 
case  of  goods  put  out  of  a  ship  into  lighters  to 
relieve  her,and  afterwards  lost.  Jb.,  tit.  2,  ch.  4. 

The  fundamental  principle  is,  that  "all  shall 
contribute  to  make  good  whatever  is  given  up 
for  the  good  of  all." 

For  the  purposes  of  the  present  case,  it  may 
l>e  safely  said  the  following  conditions  must 
exist: 

1.  The  danger  must  be  imminent  and  com- 
mon to  the  ship,  cargo  and  the  lives  of  those 
on  ho&Td. 

2.  To  avert  this  danger  from  the  whole,  the 
ship  or  cargo,  either  entirely  or  in  part,  must 
l>e  purposely  put  at  risk  in  lieu  of  the  whole. 

8.  By  the  loss  incurred,  the  safety  of  the 
other  interests  involved  must  at  least  for  the 
time  he  accomplished. 

See  Laws  of  Wisbuv,  20;  1  Pet.  Adm.  Dec. 
App.,  21,  25;  authorities  cited,  2  Am.,  888,  n./ 
Itis.  Co.  v.  Athby  (supra);  BarrMrd  v.  Adam*, 
10  How..  303. 

In  this  case  it  cannot  seriously  be  disputed, 
that  the  first  and  last  of  these  essential  condi- 
tions or  their  full  equivalents  existed.  The 
agreed  statement  of  facts  is  explicit,  that  all  on 
board  tiad  every  reason  to  believe  the  ship,  car- 
go and  their  own  lives  in  the  most  imminent 
peril;  and  that  the  captain  was  fully  justified 
in  acting  on  this  lielief.  As  to  the  danger  and 
its  character,  there  can  be  no  question.  Nor 
can  there  lie  any  that,  by  the  step  taken,  the 
danger,  if  it  existed,  was  averted.  If  it  did 
not  exist,  still  there  was  every  reason  to  sup- 
pose it  did;  which,  for  the  purpose  of  the  law, 
is  the  same  thing. 

The  only  controversy  is  whether  or  not  the 
second  essential  condition  Is  found  in  this  case. 
In  other  words,  whether  to  avert  the  ilanger 
impending  over  the  whole,  the  ship  was  pur- 
posely put  to  risk  in  lieu  of  the  whole,  so  as  to 
make  the  damage  afterwards  incurreid  by  her 
(and  of  course  the  consequent  expenses)  mat- 
ter of  general  average  oonuibution. 
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Tlie  circumstances  under  which  she  was 
stranded  are  settled  by  the  agreed  statement  of 
facts. 

The  question  is,  therefore,  as  to  the  legal 
effect  of  those  facts.  The  decision  below  was 
that  the  effect  of  them  is  to  establish  a  case  of 
particular  average;  in  other  words,  to  render 
the  ship  alone  liable  for  the  damage  done  by 
the  stranding.  Appellant's  counsel,  on  the 
contrary,  contend  that  they  make  out  a  case 
for  a  general  average  and  contribution  by  the 
different  interests  mvolved.  He  submits  to 
the  court  the  two  following  propositions,  as 
being  a  Just  statement  of  the  law  which  gov- 
erns this  case: 

I.  Whenever,  to  avoid  an  imminent  danger, 
common  to  the  ship,  cargo  and  the  lives  of 
those  on  lx>ard,  the  shi^  is  voluntarily  or  pur- 
posely exposed  to  a  distmct  and  extraordinary 
peril  out  of  the  usual  course  of  navigation, 
and  of  the  stiip's  duties  as  a  carrier  for  the  voy- 
age, any  loss  or  damage  to  the  ship  consequent 
thereon  is  a  subject  of  general  average  con- 
tribution. 

II.  It  is  immaterial,  though  this  loss  or  dam- 
age to  the  ship  is  other  or  greater  than  was  ex- 
pected, or  whether  it  was  wrought  directly  and 
immediately  by  the  act  of  exposure,  or  inci- 
dentally by  reason  of  the  ship  being  placed  in 
the  situation  which  made  her  liable  to  the 
injury. 

The  whole  law  of  general  average  is  pre- 
eminently a  series  of  analogous  equities  drawn 
out  from  an  original  principle.  There  being 
no  decided  case  precisely  the  same  as  this  in 
its  facts,  it  will  be  necessary  to  deduce  the  law 
of  this  case  by  the  same  process,  aided  by  the 
decisions  in  analogous  cases. 

The  most  obvious  general  analogy  to  sustain 
both  propositions,  is  that  of  goods  put  into  a 
lighter  to  relieve  the  ship  and  cargo,  and  after- 
wards lost  or  damaged.  This  is  a  case  of  gen- 
eral average  as  ancient  as  the  Digest  (alrmdy 
cited),  and  so  by  all  the  authorities  since,  with- 
out exception. 

Bmerigon,  by  Meredith,  474,  citing  Ord. 
Mar.  19,  diyet;  Digest,  ante,  p.  7,  loc.  cit ; 
Jacobsen,  Sea  Laws,  849,  and  note,  r;  Guidon, 
c.  5.  sec.  28;  Abb.  Ship.,  477;  Stev.  &  Ben., 
05;  2  Phil.  Ins.,  sec.  1288,  and  note  2;  Lewit 
V.  WUUavu,  1  Hall,  480. 

So  in  the  highly  analogous  case  of  goods 
lightered  out  of  a  ship  compelled  to  take  refuge 
in  a  port  to  which  she  was  not  destined,  and 
which  she  cannot  enter  without  being  relieved 
of  a  part  of  her  cargo. 

Abb.,  477,  note  1. 

This  latter  case  presents  pointedly  the  feature 
which  converts  a  loss  of  goods  into  a  general 
average,  namely:  that  the  lightering  is  out  of 
the  usual  course  of  navigation  for  the  voyage. 
Where  it  is  not  so,  as  where  the  lighter  is  in 
the  common  course  of  navigation  or  business, 
the  loss  is  particular  average.  The  exception 
IB  fully  recognized. 

Emerig.,  474:  2  Phil.  Ins.,  sec.  1288,  and 
note  3;  Stev.  &  Ben.,  134;  Zeteu  v.  WiUianu, 
1  Hall,  487. 

And  confirms  the  rule,  and  both  clearly 
establish  our  true  proposition. 

Mr.  Benecke  (Stev.  &  Ben.,  133)  very  cor- 
rectly deduces  the  general  rule,  ttiat  "  where 
goods  are  exposed  mtentlonallj  to  an  extraor- 
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dinary  danger  for  the  benefit  of  the  whole, 
they  are  entitled  to  compensation.  For  to  ex- 
pose another's  property  or  destroy  it  without 
compensation,  would  be  equally  unjust. 

Hagens  (1  Mag..  160,  case  IX.,  Stev.  &  Ben., 
134,  note  a)  mentions  the  case  of  goods  put 
out  of  a  leaky  ship  on  boaord  of  another,  which 
was  afterwards  captured,  where  the  goods  were 
contributed  for  in  general  average. 

The  damage  to  the  ship  in  an  engagement 
for  the  purpose  of  defending  her  against  the 
enemy,  and  the  expenses  of  curing  and  main- 
taining the  wounded  officers  and  men  of  the 
ship,  are  a  general  average. 

Laws  Hanse,  t.  8S;  Ord.  Mar.,  1.  8,  t.  4,  sec. 
11;  Code  de  Com.,  sec.  263;  Jacobsen,  Sea 
Laws,  849;  2  Phil.  Ins.,  sec.  1310,  and  author- 
ities cited;  Stev.  &Ben.  154,  quoting  Valin  des 
Avar,  art.  6;  Flander,  Mar.  Law,  sec.  816. 

In  Tai/lor  v.  Curtis,  6  Taunt.,  008,  this  clear 
equity  was  denied  by  the  English  C.  B.  The 
Legi8latuie,as  is  not  uncommon  in  that  country, 
has  since  relieved  the  harshness  of  the  law  main- 
tained by  the  courts,  by  Statutes  11  and  12 
William  III.,  ch.  7. 

And  see  the  cases  of  extraordinary  exposure 
or  loss  out  of  the  common  course,  m  2  Phil, 
Ins.,  sec.  1295.  Slipping  the  cable  to  run  out 
to  sea  to  escape  goln^  ashore.  Sec.  1298.  Sails 
let  go  to  right  the  ship  when  on  her  beam  ends. 
Ben.  112,  sec.  1299.  Applying  a  portion  of 
the  ship's  tackle  or  equipment  to  an  extraordi- 
nary use.  Sees.  1808, 1809.  Cutting  the  cable 
to  keep  with  convoy  or  escape  from  an  enemy. 
Sec.  1820.  Expense  of  putting  into  a  port  out 
of  the  course  of  the  voyage  to  refit,  etc. 

In  like  manner  the  general  rule  as  to  expenses 
is,  that  where  they  are  extraordinary  or  out  of 
the  common  course,  they  are  general  average. 
Emerig.,  467,  quoting  3%«  Ord:  Stev.  &  Ben., 
61. 

The  whole  doctrine  embraced  in  point  1,  is 
conceded  by  Mr.  Arnould,  2  Ins.,  885.  Un- 
doubtedly it  furnishes  the  only  certain  test  of  a 
general  average  in  all  cases  and  under  all  cir- 
cumstances. In  the  very  late  case  of  Dupont  v. 
Vanee,  19  How.,  162  (80  U.  8..  XV..  684),  the 
Supreme  Court  has  stated  the  distinctive  feat- 
ures of  a  general  average  sacrifice,  in  these 
words:  "  If  it  be  made  to  relieve  the  adventure 
from  a  peril  which  has  fallen  on  all  the  subjects 
engaged  in  it,  the  risk  of  which  peril  was  not 
assumed  by  the  carrier,  the  charge  is  to  be  borne 
proportionably  by  all  the  interests,"  etc. 

The  district  court  rests  its  decision  on  the 
proposition  that  to  make  a  loss  by  stranding.gen- 
eral  average,  "  The  stranding  must  be  the  im> 
mediate  and  direct  result  of  an  intention  to  ef- 
fect that  particular  object." 

The  doctrine  which  prevailed  below  seems  to 
have  been  that,  to  entitle  a  loss  to  come  into 

feneral  average,  it  must  be  not  only  the  direct, 
ut  the  immediate  result  of  the  act  and  will  of 
man;  so  that,  if  the  loss  be  by  stranding,  strand- 
ing must  have  been  the  very  form  of  injury 
premeditated  in  making  the  exposure  or  sac- 
rifice. 

In  the  first  place,  the  vital  principle  of  gen- 
eral average  is  the  motive  of  the  act  of  sacniSce 
or  exposure.  That  motive  must  be  the  common 
safety  of  the  other  interest  concerned.  It  la 
that  which  gives  its  character  to  the  act;  not 
the  fact  that  any  particular  damage  was  in- 
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tended  or  form  of  damage  or  injury  "  premed- 
itated." 

The  doctrine  is  equally  opposed  to  all  the 
mOBt  auUtoritatiTe  caaee  m  the  United  States. 

G<ue  V.  BeOly,  8  Wash.  (C.  C).  298,  is  a  case 
in  point  in  support  of  both  our  propositions,  the 
reasoning  of  which  has  twice  received  "the  un- 
gualifled  assent"  of  the  Supreme  Court  of  the 
United  States. 

ln».  Co.  V.  AOiby,  18  Pet.,  848;  Ba/mard  v. 
AdaiM,  10  How.,  802. 

There  the  master  of  a  schooner,  hard  pressed 
by  British  cruisers,  ran  her  upon  the  beach  at 
Long  Branch.  The  enemy,  landing  in  boats,  set 
fire  to  the  vessel  and  burned  her  to  the  water's 
edge.  The  hulk  floated  ashore  and  was  lost. 
About  half  of  the  cargo  was  saved,  part  before 
she  was  set  on  fire  and  part  after  the  Are  was  ex- 
tinguished.  Two  questions  were  raised  as  to  the 
liability  of  the  goods  saved  to  a  general  average : 
first,  for  the  value  of  the  vessel ;  and  second,  for 
that  of  the  freight  and  cargo  lost.  The  first, 
which,  in  fact, Involves  the  other,  was  the  only 
one  argued  and  decided.  The  court  held  in  fav- 
or of  thegeneral  average  for  the  value  of  the 
vessel  The  claim  to  the  general  average  was 
opposed  by  an  eminent  lawyer  of  that  day,  Mr. 
Duponseau,  on  several  grounds,  some  of  which 
have  a  striking  likeness  to  those  taken  against 
the  ship  in  this  case.  One  of  them  was,  that  the 
loss  of  the  vessel  was  not  contemplated  as  a  con- 
sequence of  the  stranding.  This  was  so  far  true 
that  obviously  her  destruction  was  directly  ow- 
ing, not  to  her  stranding,  but  to  her  being  set  on 
fire  by  the  enemy,  which  was  not  the  direct  and 
immediate  result  of  her  stranding,  but  an  inci- 
dent of  it  and  of  being  placed  thereby  in  a  situa- 
tion that  exposed  her  to  that  form  of  injury.  Of 
course  it  could  not  have  been  said  to  be  pre- 
meditated by  the  master,  or  intended  by  him 
more  than  any  other  form  of  destruction  pos- 
dble  to  follow  his  beaching  his  vessel. 

The  court,  however,  utterly  repels  the  objec- 
tion and  says: 

"  The  truth  is,  that  it  is  the  motive  of  the  act 
in  relation  to  the  rest  of  the  property,  and  not 
the  intention  of  the  jettison  in  relation  to  the 
fate  of  the  thing  sacrificed  or  exposed  to  danger, 
which  gives  rise  to  contribution." 

Again ;  "  If  the  exposure  of  the  vessel  be  made 
for  the  common  safety  and  be  successful,  it  is  of 
no  consequence  whether  her  total  loss  was  pro- 
duced immediately  by  the  stranding,  or  subse- 
quently by  placing  her  in  a  situation  by  which 
her  destruction  was  eSected." 

See,  also.  Sinu  v.  Oumey,  4  Binn.,  513,  a 
case  which,  like  Castev.  Seiliy,  8  Wash.  (C.  C), 
298,  has  twice  received  in  the  strongest  manner 
the  approval  of  the  Supreme  Court  of  the  United 
States. 

Int.  Co.  T.  AMy  (mpra);  Barnard  v.  Adam* 
(rupra). 

From  the  violence  of  the  storm  in  Delaware 
Bay,  the  ship  in  this  case  had  to  go  ashore  some- 
where, and  was  in  danger,  if  left  to  herself,  of 
goine  upon  certain  fiats  where  her  situation 
would  have  been  extremely  perilous.  The  sub 
sequent  facts  are  stated  by  the  court.  It  was 
held  a  case  of  general  average,  both  as  to  the 
damage  from  striking  on  the  ridge,  and  as  to 
that  from  stranding  on  Ae  beach  at  Cape  May. 

In  that  case  the  act  oQtxposure  was  steering 
the  ship  to  a  dangeroiu  ihore,  though  less  dan- 
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ferouB  than  the  flats  where  she  must  have  gon« 
ut  for  the  will  and  agency  of  the  man. 

The  damage  done  by  the  loss  of  her  boai» 
and  her  stranding  on  Cape  May,  was  not  only  not 
premeditated,  nor  the  result  of  an  intentido  to 
effect  that  particular  object  (as  said  by  Jtulffe 
Hoffman),  but  was  contrary  to  theezpectatkms 
of  the  ship's  ofllceis.  It  was,  however,  a  con- 
sequence of  the  original  act  of  exposure,  and 
partook  of  its  character  because  it  was  prodticed 
subsequently,  by  placing  her  in  a  dtuatioB 
which  made  her  peculiarly  liable  to  damaige, 
namely :  running  her  on  the  ridge,  where  ^m 
beat  till  she  lost  two  of  her  masts  and  her  rod- 
der, and  became  unmanageable. 

In  Stvrgess  v.  Cory,  2  Curt.,  69,  the  Taastee 
slipped  his  cables  and  surrendered  his  veasel  to 
the  elements,  to  be  by  them  swept  ashore  on  the 
nearest  land.  The  exposure  in  this  case  was 
the  slipping  of  the  cables.  That  having  been 
voluntary,  all  damage  consequent  thereon  waa 
voluntary  also.  And  in  the  language  of  Cbas 
V.  ReiUy  (gupra),  it  was  not  material  whether 
the  loss  had  been  produced  directly  by  the  act 
of .  exposure,  or  subsequently  by  the  vessel's 
being  thereby  placed  in  a  situation  in  which  afae 
was  greatly  damaged. 

In  Beynolda  v.  Ins.  Co. ,  22  Pick.,  191,  the  ves- 
sel having  struck  the  bottom  and  being  in  daa- 
er  of  sinUne,  the  master  slipped  his  caUe  and 
she  went  ashore. 

See,also,to  the  same  eSoet.Bamard  v.  Adamt, 
10  How.,  270;  Gray  v.  Waln,2Serg.  &R.,  239, 
a  case  which  has  also  been  approved  as  to  its 
reasoning,  by  the  Supreme  Oaurt  of  the  United 
States.    Barnard  v.  Adamt  (tupra). 

Besides  the  authorities  alr^idv  cited  in  sup- 
port of  both  propositions,  as  Com  v.  BeQji,  and 
the  case  of  the  lightered  goods,  etc.,  there  are 
others  which,  though  bearing  upon  the  first, 
apply  more  particularly  in  support  of  the  second 
proposition. 

Maggrath  v.  Church,  1  Cai.,  196;  Int.  Co.  v. 
Athby,  18  Pet.,  848;  see,  also,  2  Phil.  Ins.,  sec 
1286,  and  n.  2. 

The  case  cited  by  His  Honor,  Judge  Hoffman, 
a  decree  of  the  French  court  of  Aix,  from  Big- 
ron  Qpde  de  Oommeree,  art.  408.  n.,  supported 
by  the  authority  of  Boulay-Paty,  is  in  direct 
conflict  with  his  own  rule,  and  fully  supports 
our  doctrine;  going  further  even  than  our  cias 
requires.  In  uat  case  the  ship's  anchor  and 
cable  had  been  voluntarily  slipped  and  lost  for 
the  general  safetv,  and  the  master  having  gone 
ashore  the  next  day  to  replace  them,  tlw  ifalp 
was  stranded  in  his  absence. 

Under  such  cireumstances  how  can  it  be  said 
that  the  particular  damage  was  intended  or  pre- 
meditated, or  that  it  was  even  the  direct  sad 
immediate  result  of  the  act  of  man? 

The  attempt  was  made  below  to  get  rid  of  Uw 
principle  and  reasoning  of  certain  cases  of  dam- 
age by  stranding,  cited  for  the  ship,  on  the 
ground  that  in  those  cases  the  stranding  was  not 
odIv  voluntary,  but  distinctly  premedita'ed;  ss 
in  the  case  of  The  Brutus,  Barnard  v.  Adamt,  10 
How.,  270;  Th«  Hope  Int.  Co.  v.  AMy.ii?*., 
331 :    Coze  V.  BeOly,  3  Wash.  (C.  C).  896.  <(e. 

This  whole  aigument  seems  to  confound  two 
things  entirely  cufferent:  the  act  of  exposnn 
and  the  particular  form  of  injury  couwqnMt 
thereon.  The  former  must  be  voluntaqr  orte^ 
tenlionaL    The  latter  need  not  be;  fiui|UiM^ 
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is  Dot ;-  in  numy  well  recognized  cases  cannot  be. 
In  Caie  v.  Bauy,  the  act  of  exposure  was  strand- 
ing, but  the  damage  was  from  the  burning  of 
the  ship  thus  stranded. 

"At  length"  (is  the  agreed  statement)  "he  de- 
termined— as  the  best  thing  to  be  done  for  the 
j[eneral  safety,  and  especiallv  for  the  preserva- 
tion of  the  cargo  and  lives  on  board — to  make  the 
attempt  to  run  in  without  a  pilot,  preferring  all 
risks  to  be  thereby  increased, rather  than  remain 
outside  in  the  momentary  apprehension  of  de- 
struction to  all.  *  *  •  In  attempting  to  enter 
the  bay  the  lead  was  kept  going,  showing  suc- 
cessively eight,  seven,  six,  Ave,  four,  four  and 
a  half,  and  four  fathoms;  and  immediately  aft- 
erwards the  ship  grounded,  and  after  striking 
heavily,  remained  fast." 

How  is  it  possible  to  deny  that  here  was  an 
exposure,  by  the  mast«r,  of  his  ship,  to  a  dis- 
tinct and  extraordinary  peril,  purposely  mode 
by  him,  as  the  only  escape  from  the  instant  de- 
struction impending  over  sh!p,cargo  and  crew? 

The  agreed  statement  is,  that  "Strandingwas 
one  of  the  chief  rislcs  he  had  assumed  in  attempt- 
ing to  run  in."  The  other  facts  show  conclu- 
sively that  he  realized  this  danger  fully.  When 
at  last  he  made  up  his  mind  to  attempt  to  run 
in  at  all  hazards,  it  was  not  because  he  over- 
looked or  underrated  the  perils  of  the  enterprise ; 
but  because  it  offered  the  only  chance  of  escape 
from  the  far  greater  dangers  that  surrounded 
him,  and  which  had  become  too  pressing  for 
farther  delay;  and  because,  as  the  agreed  state- 
ment says,  "He  preferred  all  the  risks  of  run- 
ning in,  to  those  of  remaining  outside." 

In  the  face  of  these  facts,  it  seems  very  little 
to  the  purpose  to  urge  that  the  particular  reef 
on  which  the  ship  struck  was  unknown  to  the 
master ;  that  he  endeavored  to  get  a  pilot ;  or  even 
Uiat  be  hoped  or  expected  to  take  her  safely  in. 

Considerable  stress  has  been  laid  throughout 
CD  the  point  that  the  master  did  not  intend  nor 
wish  to  strand  the  ship.  This  is  not  alleged  in 
the  "  statement  of  facts  "  in  the  case,  and  is 
merely  an  inference  from  the  fact  that  the  rock 
or  reef  on  which  the  ship  struck  was  not  visi;, 
ble  and  was  ilhknown  to  him.  It  is  expressl, 
stated,  however,  as  a  fact,  that  "He  determlne(l 
to  run  in  at  all  risks,"  and  that  the  ship's  strand- 
ing was  one  of  the  chief  risks  he  assumed  in  un- 
dertaking to  run  in. 

All  this  appears  to  be  on  the  theory,  that  to 
constitute  a  general  average  loss,  there  must  be 
an  intent  recklessly  to  destroy  the  thing  selected 
for  the  exposure. 

A  theory  somewhat  like  this  was  advanced  by 
the  court  m TFoiter  v.  U.  S.  Int.  Co.,  11  Serg. 
&  R.,  61.  It  is  fully  reviewed  and  rejected  by  the 
Supreme  Court  in  Barnard  v.  Adami,  {supra). 

In  truth,  the  intention  to  injure  hyjaetus,  as 
distinguished  from  the  intention  to  put  in  a  sit- 
uation of  exposure  out  of  the  usual  course,  much 
less  to  injure  it  in  any  particular  manner  or  by 
any  particular  rock  or  shoal,  cannot  be  an  ele- 
ment of  general  average.  Otherwise, goods  light- 
ered would  never  be  entitled  to  a  contribution ; 
because  as  to  them  (as  already  remarked),80  far 
from  there  being  any  intention  to  injure  them,  the 
expectation  commonly  is,  that  they  will  be  saved. 

See  Gate  v.  Beaiy,  8  Wash.  (C.  C).  803,  on 
the  point. 

The  loss  or  injury  in  a  case  of  general  aver- 
age is  rarely  the  remedy  proposed.  It  is  mere- 
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ly  the  result  or  the  incident  of  the  step  taken 
with  a  view  to  a  remedv. 

The  only  remaining  inquiry  is:  was  the  risk 
taken  in  this  case,  out  of  the  usual  course  of  nav- 
igation, and  of  the  ship's  duty  as  a  carrier  for 
the  voyage,  so  as  to  entitle  the  loss  consequent 
thereon  to  come  into  general  averageT 

The  place  into  which  the  master  of  The  Star 
of  Hope  was  obliged  to  venture  with  her,  as  his 
only  cnance  of  escape,  was  not  his  destined  or 
any  port,  but  a  wild  and  desolate  bay,  far  from 
the  paths  of  commerce  and  forsaken  by  man, 
with  a  depth  of  water  palpably  dangerous  and 
insufficient.  The  attempt  to  take  her  into  such 
a  place  at  all,  was  not  only  beyond  his  duty, but 
could  only  be  justified  by  circumstances  so  des- 
perate as  to  leave  no  alternative  between  that 
and  destruction. 

In  any  view,  the  expenses  of  the  repairs  at 
Montevideo  were  general  average.  The  agreed 
statement  of  facts  is  that  the  expenses  of  repairs 
at  Montevideo  were  necessary  to  enable  the 
ship  to  resume  her  voyage. 

"The  expenses  amounted  to  $85,859.90. 

The  ship's  value  at  San  Francisco.herport  of 
destination,  is  fixed  in  the  agreed  statement  of 
facts  at  $40,000,  and  at  Montevideo,  the  port 
of  repairs,  also  agreed  at  $88,000.  Hence  the 
actual  cost  of  repairs  exceeded  one  half  of  her 
value  when  repaired, and  there  was  a  construct- 
ive total  loss. 

Paiapseo  Ins.  Co.  v.  Southgate,  5  Pet.,  618; 
BradlU  v.  Ins.  Co.,  12  Pet.,  398. 

This  presents  for  decision  the  question,  wheth- 
er all  the  repairs  made  in  this  case  having  been 
"necessary  repairs  to  enable  the  ship  to  resume 
her  voyage, "  are  not  general  average,  without  re- 
gard to  the  nature  of  the  original  damage.  Es- 
pecially if  considered  in  connection  with  the 
fact,  that  there  was  in  this  case  a  constructive 
total  loss,  upon  which  the  master  might  have 
abandoned,  but  did  not. 

In  Phtmmer  v.  Wildman.  8  Maule  &  S.,  483, 
it  was  held  by  Lord  Ellenborough  and  all  the 
other  judges,  that  the  repairs  necessary  to  enable 
the  ship  to  resume  her  voyage,  were  general 
average.  And  Judge  Story  says,  in  his  note  to 
Abb.  Ship.,  601,  that  the  doctrine  of  that  case 
has  been  ^nerally  followed  in  the  reasoning  of 
our  American  courts. 

If  the  repairs  are  general  average,  the  loss  on 
the  sale  of  goods  to  pay  for  them  was  also. 

The  decision  of  the  district  court  was,  that 
the  damage  and  loss  consequent  upon  the  strand- 
ing of  the  ship,  Star  of  Hope,  at  Montevideo, 
was  a  subject  of  particular  average. 
.  Upon  that  decision.and  assuming  it  as  a  basis, 
the  claimant  of  the  ship  filed  a  series  of  three 
exceptions  to  certain  details  of  the  report  of  the 
commissioner,  which  he  contended  were  Incor- 
rect, even  under  the  principle  laid  down  by  the 
district  court. 

The  commissioner  erred  in  charging  the  ship  or 
the  freight  with  any  part  of  the  alleged  expenses 
of  the  pretended  adjustment  made  or  attempted 
in  the  Port  of  San  Francisco  by  Annan,  Embu- 
ry &  Hazzard,  the  successors  of  the  original 
firm  of  Annan,  Talmage  &  Co.,  the  charterers 
and  consignees  of  the  ship. 

To  the  libel  filed  for  these  expenses,the  claim- 
ant put  in  a  full  demurrer. 

It  would  seem  that  this  whole  question  is  dis- 
posed of  by  Cutttr  v.  Bae,  7  How.,  729;  see 
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also.  Minium  v.  Maynard,  17  How.,  477  (58  U. 
8.,  XV.,  235). 

There  is  not  only  no  proof  that  the  ship  was 
still  in  the  custody  of  the  libelants  when  they 
filed  their  libel,  but  the  fact  was  otherwise  and 
was  admitted  in  the  argument. 

The  commissioner  erred  in  assuming  as  the 
basis  of  his  estimate  of  the  contributory  value 
of  the  ship,  her  valuation  in  the  policy  of  the 
insurance  at  Boston,  admitted  to  be  $65,000, 
from  which  deducting  for  repairs  at  Montevid- 
eo, $82,560  (which  should  have  been  $85,350.- 
UO),  he  arrived  at  $32,400  as  her  contributory 
value  in  the  adjustment. 

The  true  basis  of  valuation  is  the  value  at  San 
Francisco,  her  port  of  destination  and  adjust- 
ment, fixed  in  the  statement  of  facts  at  $40,000. 

3  Kent,  Com.,  243;  2  Pars.  Mar.  L..  430; 
Clark  V.  Int.  Co.,  7  Mass.,  365;  WM*  v.  Oray, 
10  Mass.,  41.   . 

The  commissioner  erred  in  bringing  into  par- 
ticular average  or  sublect  to  a  destruction  of 
"one  third  new  for  old,"  certain  expenses  at 
Montevideo  which,  though  incidental  to  the  re- 
pairs of  the  ship,  were  either  not  themselves  a 
permanent  benefit  to  her,  or  were  not  incurred 
for  that  purpose. 

The  Ajnerican  rule  on  this  subject  is  stated  as 
follows,  in  Uis  work  of  high  authority : 

"  Whatever  the  nature  of  the  original  injury, 
whether  from  a  voluntary  sacrifice  or  a  mere 
peril  of  the  sea,  the  wages  and  provisions  of  the 
crew  from  the  lime  of  putting  away  for  the 
port,  and  every  other  expense  necessarily  in- 
curred during  the  detention,  for  the  benefit  of 
all  concerned,  are  general  average." 

Abb.  Ship.,  601,  602;  Story,  Nota.  Judge 
Story  says  the  reasoning  of  our  court  follows 
out  the  doctrine  nf  Lord  Ellenborough,  in 
Plummy  V.  Wildman,  3  M.  &  S.,  482;  see,  also, 
cases  cited  by  him  in  his  n.  601,  2;  Walden  v. 
Leroy,  2  Cai..  262:  HetUhav)  v.  Im.  Co.,  2  Cai., 
274. 

Whatever  repairs  were  made  over  and  above 
those  required  to  remove  her  incapacity  to  pro- 
ceed, will  be  considered  as  having  inured  to  the 
benefit  of  the  ship  alone,  and  to  be  borne  by 
her  only. 

See  Plummet  v.  Wildman,  (tupra),  where  the 
rule  is  fully  stated  with  the  exception  by  all 
the  Judges. 

The  rule  Is  stated  on  somewhat  different 
principles  by  Phillips  (2  Ins. ,  sec.  1800).  He 
makes  the  test  to  be,  how  much  of  the  repairs 
is  temporary  in  its  nature,  and  how  much  is 
permanent. 

For  our  argument,  it  is  not  very  material 
which  view  is  adopted;  the  agreed  statement 
being  expressly  that  the  expenses  incurred  at 
Hontevi4eo  were  necessary  to  enable  the  ship 
to  resume  her  voyage. 

This  doctrine  has  been  asserted  more  or  less 
distinctly,  in  a  great  number  of  cases.  For  in- 
stance: W(M«n  V.  Lelioy,  2  Cai.,  262,  vide  de- 
cision of  court  by  Kent,  6'A.  J.,  264;  8  Kent, 
Com.,  335;  Ins.  Co.  v.  Parker,  2  Pick.,  8; 
Barker  v.  Ins.  Co..  8  Johns.,  818;  Henshaio  v. 
Iru.  Co.,  2  Cai.,  274,  and  vide  277,  showing 
what  was  decided  in  that  case. 

Messrs.  C.  Domohne  and  Beebe,  for  appel- 
lee: 

To  bring  a  loss  sustained  during  the  progress 
of  a  marine  adventure  within  the  definition  of  1 
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general  average,  it  must  appear  to  have  been 
voluntarily  incurred  for  the  common  safety. 

With  regard  to  losses  or  damage  by  strand- 
ing, all  the  books  and  cases  agree  that  the 
stranding  must  be  voluntary. 

In  the  case  at  bar,  it  was  no  part  of  the  mas- 
ter's intention  to  strand  the  vessel.  The  strand- 
ing was  not  only  involuntary  and  unexpected; 
except  so  far  as  he  was  aware  that,  in  attempt- 
ing to  run  into  an  unknown  harbor,  he  incurnd 
the  risk  amongst  others,  and  that  it  was  the 
chief  risk  he  encountered.  That  he  voluntarily 
subjected  the  vessel  and  cargo  to  whatever  risks 
such  a  course  involved  cannot  be  doubted ;  but  it 
is  equally  clear  that  he  did  not  voluntarily  and 
intentionally  strand  his  vessel,  that  is,  that  the 
stranding  was  not  the  immeidiate  and  direct 
result  ofan  intention  to  effect  that  particakc 
object. 

BoulayPaty,  Droit  Marit,  torn.  4,  p.  4.W, 
after  speaking  of  the  case  where  the  master 
adopts  the  course  {prend  le  parti)  of  strandini 
his  vessel,  says:  "  But  a  stranding  occasioned 
by  any  other  event,  even  fortuitous,  or  of  vis 
mqfor,  will  only  produce  simple  average,  unless 
it  has  been  the  consequence  and  effect  of  a  sac- 
rifloe  for  the  common  safety. " 
It  may  be  said  that  the  whole  deviation  to  a  port 
of  distress,  and  especially  entering  this  port, 
was  a  sacrifice  for  the  common  safety. 

If,  then,  an  accidental  damage  of  this  kindis 
to  be  allowed  in  general  average,  because  it  oc- 
curred during  a  voluntary  deviation  rendered 
necessary  by  vis  major  and,  therefore,  is  the 
effect  and  consequence  of  the  sacrifice  for  the 
common  safety,  the  same  principle  would  re- 
quire that  every  loss  incurred  during  such  a 
deviation  should  be  contributed  for. 
The  practical  result  of  the  principle  contended 
for  would  be,  that  in  all  cases  of  deviation,  all 
the  interests  would  be  bound  to  contribute,  or 
would  become  the  insurer's  against  any  sod- 
dental  damage  sustained  bv  any  one  of  them; 
and  mutual  relations  would  be  established  very 
similar  to  those  created  by  the  contract  called 
a^eTTnafTMnto  mentioned  in  the  eoruulaU,  ch.  x., 
95,  by  which  the  ship  and  carA>  were  con- 
founded in  a  common  mass,  ana  all  damage* 
sustained  were  paid  for  by  contribution. 

In  the  case  of  loss  or  damage  by  stranding, 
the  langua^of  the  English  and  American  cases 
and  books  is  uniform,  that  to  make  a  strandmg 
a  general  average  loss,  it  must  be  the  immediate 
result  of  the  act  and  volition  of  man,  directed  to- 
ward that  particular  object.  It  will  not  include 
the  case  of  an  accidental  stranding  which  was  the 
consequence  of  risks  incurred  by  deviating  to 
repair  damages  occasioned  by  vis  major  or  casus 
fortuitus,  which  is  the  case  at  bar. 

The  charter  expressly  provides  that  Uie  party 
of  the  first  part  doth  engage  that  the  said  ves- 
sel, on  and  during  the  voyage  shall  be  kept 
stanch,  well  fitted,  tackled,  and  provided  with 
every  requisite,  and  with  men  and  provisioiu 
necessary  for  such  a  voyage. 

This  charter  contains  no  exceptions  of  the 
seas,  acts  of  God  or  otherwise. 

We  say  that  outside  of  the  ground  on  which 
the  court  held  with  us,  the  decree  should  be 
affirmed,  because  by  an  express  contract,  to  wit: 
the  charter-party,  the  owner  of  the  vessel  ex- 
pressly undertakes  to  keep  the  vessel  in  the  con- 
dition she  should  be,  at  his  own  expense,  the 
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charter  makes  no  exception,  he  undertakes  to  do 
all  this  work  himself.  There  is  no  law  to  prevent 
him  making  this  contract,  and  the  contract  is  a 
fair  one. 

Taking  this  yiew  of  the  case,  what  part  of 
the  repairs  should  we  contribute  to?  Why 
should  we  make  contributions  to  what  they 
were  bound  to  do? 

We  can  ask  this  principle  to  sustain  our  de- 
cree, because  if  the  principle  gives  us  more  than 
the  court  below  did,  it  will  at  least  sustun 
what  we  have  got. 

12 N.  Y.,  561 ;  2  Duer,  285;  1  Blatchf.  (C.  C), 
360. 

No  question  can  be  raised  here  that  the  party 
had  the  right  to  raise  and  failed  to  do  below,  to 
disturb  the  decree  here,  and  it  is  clear  that  all 
the  questions  attempted  to  be  raised  here,  except 
the  question  of  contribution,  are  not  in  a  situa- 
tion to  be  raised. 

1.  The  case  of  La  TouretU  t.  Burton,  Oom- 
manderin  Chitf,  1  Wall.,  48(68  U.  S.,  XVII., 
609),  and  other  cases,  are  clear,  that  the  points  of 
exception  must  fairly  be  raised  to  the  report. 

2.  The  attempt,  after  years  of  silence,  to  open 
the  matter  by  getting  in  new  facts  or  old  facts 
not  relied  on  at  the  time,  is  not  to  be  favored, 
and  should  not  be  allowed. 

3.  In  this  case,  the  parties  to  the  case  had  the 
right,  after  the  hearing,  to  have  another  refer- 
ence, to  ascertain  anyming  left  open. 

F^om  this  report,  after  the  decision  on  the 
merits,  the  appeal  is  taken  without  any  request 
in  the  district  16  have  the  new  reference  or  to 
change  the  merits  in  any  way;  nor  can  the 
court,  after  looking  at  all  the  proceedings,  say 
that  anything  remains  open  but  the  general  one. 

The  only  question  that  the  app^I  reaches  has 
been  fairly  decided  against  the  claimant,  and  to 
open  anew  all  the  accounts  which  the  party 
had  the  right  to  have  passed  on,  the  report  on 
which  as  to  items  they  seem  to  be  satisf  ed 
with,  would  be  contrary  to  justice  between  the 
parties. 

Mr.  Juttiee  Clifford  delivered  the  opinion 
of  the  court: 

These  are  appeals  in  admiralty,  brought  here 
by  the  claimants  of  the  ship,  star  of  Hope, 
from  a  decree  of  the  circuit  court,  rendered  on 
appeal  from  a  decree  of  the  district  court,  in 
four  suits  in  rem  instituted  against  the  ship  in 
the  latter  court,  three  being  for  the  non-per- 
formance of  a  contract  of  affreightment,  and 
the  otlier  for  services  rendered,  and  liabilities 
sad  expenses  incurred,  as  consignees  of  the 
vessel.  Twelve  other  suits  were  also  institut- 
ed against  the  ship  by  other  shippers  for  the 
non-delivery  of  their  respective  shipments,  in 
which  no  appeals  were  taken,  as  the  amount 
in  controversy  in  the  several  cases  was  less 
than  $2  000. 

1.  Reference  to  one  of  the  libels  for  the  non- 
performance of  the  affreightment  contract  will 
be  sufficient,  as  they  all  contain  substantially 
the  same  allegations  Take  the  first  one  for 
example,  which  was  filed  by  the  charterers. 
They  describe  the  intended  voyage  as  one  from 
the  Port  of  New  York  to  the  Port  of  San  Fran- 
cisco; they  also  allege  that  the  goods  were 
shipped  on  board  the  vessel;  that  she  sailed  on 
the  10th  of  February,  1856,  from  the  port  of 
shipment;  that  on  the  18th  of  April  following, 
See9WAU. 


in  entering  or  attempting  to  enter  the  Port  of 
San  Antonio,  she  acciuentally  grounded  or 
stranded  upon  a  bank  or  shoal  there  situated; 
that  she  thereby  received  such  injjuries  that  she 
was  obliged,  in  order  that  she  might  be  able  to 
continue  the  voyaee,  to  put  back  to  Montevideo 
for  repairs:  that  the  master,  after  the  vessel  ar- 
rived there,  being  without  money,  credit,  or 
other  means  to  execute  the  repairs,  sold  a  valu- 
able portion  of  the  goods  shipped  by  and  be- 
longing to  the  libelants.of  the  value  or  $44, 700, 
and  with  the  proceeds  thereef  paid  for  the  said 
repairs ;  that  the  repairs  having  been  thus  made 
the  ship  resumed  her  voyage,  and  arrived  safe- 
ly at  her  port  of  destination ;  that  by  reason  of 
the  sale  of  their  goods  the  Ubelants  lost  the 
whole  amount  sold,  and  that  the  master  and 
owners  of  the  ship  neglect  and  refuse  to  make 
restitution. 

2.  Prior  to  the  filing  of  the  answer  the  fi  f teen 
affreightment  suits  were  con801idated,and  leave 
was  given  to  the  claimants  of  the  ship  to  file 
one  general  answer  to  all  those  libels,  and  also 
to  file  one  general  stipulation  therein  for  costs 
and  expenses. 

Pursuant  to  that  leave  the  claimants  filed 
their  answer,  in  which  they  allege  that  the  in- 
jury and  dam^  to  the  ship  at  the  Bay  of  San 
Antonio  were  incurred  by  the  master  volunta- 
rily and  deliberately  for  the  general  safety, and 
especially  for  the  safety  of  the  cargo  and  the 
lives  of  those  on  board,  and  that,  consequently, 
all  loss  and  damage  sustained  by  the  ship  at 
that  bay,  and  all  costs  and  expenses  of  the  sub- 
sequent repairs,  and  all  other  necessary  costs 
and  expenses  incurred  while  at  Montevideo  and 
in  getting  to  sea  again,  together  with  the  costs 
and  expenses  incurred  for  the  wages  and  pro- 
visions of  the  master,  officers  and  crew,  to  the 
tinio  when  the  ship  resumed  her  voyage,  are, 
of  right  and  according  to  law,  a  subject  of 
general  average  contribution,  to  be  borne  by 
the  ship,  her  freight,  and  her  cargo,  and  also 
by  the  owners  thereof  in  their  just  proportions. 
They  also  allege  that  the  goods  of  the  libelants 
having  been  sold  by  necessity  to  execute  the 
repairs,  are,  of  right,  to  be  included  in  the  gen- 
eral average,  together  with  all  loss  and  damage 
to  the  libelants  in  consequence  of  the  sale  at 
the  port  of  distress. 

3.  Brier  reference  must  also  be  made  to  the 
libel  filed  by  the  consignees  of  the  ship,  as  the 
fourth  appeal  under  consideration  is  from  that 
part  of  the  decree  relating  to  that  suit.  An- 
nexed to  the  libel  is  a  schedule  setting  forth  the 
particular  expenses  and  liabilities  incurred  for 
which  the  suit  is  brought,  and  the  appellants,, 
in  response  to  that  claim,  allege,  in  the  answer, 
that  if  any  such  disbursements  were  made,  or 
any  such  expenses  or  liabilities  were  incurred, 
as  is  therein  supposed,  the  same  are  a  portion 
of  the  general  average  upon  the  ship,  her 
freight,  and  cargo,  to  be  borne  by  them  all  rat- 
ably, as  alleged  in  the  answer  to  the  other  libels. 

Both  parties  consenting,  the  cause  was  re- 
ferred to  a  commissioner  to  take  and  state  an 
account  and  adjustment,  upon  the  basis  that 
the  damage,  loss,  and  expenses  incurred  by  the 
ship  are  a  subject  of  general  average  contribu- 
tion, as  contended  by  the  claimants.  Subse- 
quent to  that  order,  and  before  the  hearing,  the 
parties  filed  the  agreed  statement  of  facts  set 
forth  in  the  record.    Although  filed  subsequent 
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to  the  order  of  reference,  still  it  ia  quite  evi- 
dent that  it  was  drawn  up  and  agreed  to  prior 
to  the  order,  as  one  of  the  conditions  of  the  or- 
der is  that  it  shall  not  affect  prejudicially  the 
agreements  of  the  parties  as  contained  in  the 
agreed  statement. 

Other  evidence  was  introduced  in  addition 
'  to  what  is  contained  in  the  agreed  statement, 
and  the  commisaioner  having  neard  the  parties 
reported  his  conclusions  in  writing  to  the  court, 
as  directed  in  the  order  of  reference.  Excep- 
tions to  the  report  were  duly  taken  by  both 
parlies,  and  they  were  again  heard  in  support 
of  Utesame;  but  the  court  being  of  the  opin- 
ion that  the  damage,  loss,  and  expenses  in- 
curred by  the  ship,  as  described  In  the  answer 
and  in  the  agreed  statement,  are  not  the  proper 
subject  for  general  average  contribution,  sus- 
tained the  exceptions  filed  b;^  the  libelants, 
overruled  those  filed  by  the  claimants,  and  en- 
tered the  decree  set  forUi  in  the  transcript.  Ap 
peal  was  taken  by  the  claimants  from  that  de- 
cree to  the  circuit  court,  where  the  decree  of 
the  district  court  was  in  all  things  afiilrmed. 
Dissatisfied  with  the  decree  as  affirmed,  the 
claimants  appealed  to  this  court,  and  still  in- 
sist that  the  damage,los8,and  expenses  incurred 
by  the  ship  are  the  proper  subject  of  general 
average  between  the  ship,  her  cargo,  and 
freight,  as  alleged  in  the  answer,  which  is  the 
principal  queeuon  presented  for  decision. 

4.  Much  less  difficulty  will  attend  the  solu- 
tion of  the  question  than  is  usual  in  cases  of 
this  description,  as  all  the  facts  material  to  be 
considered  in  deciding  the  case  are  set  forth  in 
the  agreed  statement  signed  by  the  counsel  of 
the  respective  parties. 

Part  of  the  cargo  was  furnished  by  the  char- 
terers, but  large  quantities  of  goods  were  also 
shipped  by  the  libelants  in  the  other  libels, 
numbered  from  two  to  fifteen  inclusive,  and 
the  owners  of  the  ship  also,  by  the  consent  of 
the  charterers,  shipped  two  hundred  and  forty - 
four  and  a  half  tons  of  coal  on  their  own  ac- 
count. They  were  not  interested  in  the  other 
shipments,  nor  is  it  necessary  to  describe  the 
goods  composing  the  residue  of  the  cargo,  ex- 
cept to  say  that  among  the  merchandise  shipped 
were  five  hundred  casks  and  packages  of  spirit- 
uous liquors,  and  forty  or  fifty  kegs  of  gun- 
powder, prepared  as  "patent  safety-fuses,  and 
the  agreed  statement  shows  the  spirituous  liq- 
uors were  stowed  next  to  the  coal  shipped  by 
the  owners. 

With  a  full  cargo  on  board,  the  ship  sailed 
for  her  port  of  destination  on  the  day  alleged 
in  the  pleadings,  and  during  the  voyage,  to  wit: 
on  the  14th  of  April  following,  it  was  discov- 
ered that  great  quantities  of  smoke  and  vapor 
were  issuing  from  the  fore  and  after  hatches  of 
the  ship.  She  was  proceeding  on  her  voyage, 
at  the  time  the  discovery  was  made,  in  latitude 
forty-six  degrees  south,  longitude  fifty-three 
degrees  west,  but  the  weather  was  squally  and 
the  sea  was  rough.  Precautions,  such  as  are 
usual  on  such  occasions,  were  immediately 
adopted:  the  hatches  were  fastened  down,  and 
"every  thing  made  tight,"  In  order  to  check  as 
much  as  possible  the  progress  of  the  fire,  at 
least  until  a  port  of  succor  could  be  reached. 

Great  alarm  was  felt,  and  the  fears  of  all 
were  much  increased  by  the  fact,  well  known 
to  all,  that  the  cargo  contained  prepared  gun- 
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powder  and  large  quantities  of  spirituous  liq- 
uors. Under  the  circumstances  tlie  crew  re- 
fused to  continue  the  voyage,  and  the  master 
determined,  very  properly,  as  the  parties  agree, 
to  make  for  the  Bay  of  San  Antonio,  on  the 
southe^t  coast  of  Patagonia,  as  the  nearest 
anchorage,  and  at  the  end  of  four  days  the  ship 
arrived  off  that  bay,  and  set  the  usual  slgni^ 
for  a  pilot. 

Throughout  that  period  the  signs  of  fire  con- 
tinued to  increase,  and  in  getting  up  the  chains, 
so  as  to  lie  ready  to  cast  anchor  without  delay, 
they  were  found  to  be  quite  hot,  and  theic 
were  other  indications  of  fire,  which  greatly 
heightened  the  general  alarm.  Unwilling  to 
run  into  a  bay,  unknown  to  him,  without  a  pi- 
lot, the  master  set  his  signal  as  aforesaid,  and 
waited  three  hours  for  one,  but  no  one  came, 
and  it  became  evident  that  none  could  be  ex- 
pected, as  the  coast  was  wild  and  desolate. 

Something  must  be  done,  as  the  alarm  in- 
creased as  the  impending  peril  became  more  im- 
minent. Haul  off,  the  master  could  not,  ss  ibe 
wind  and  waves  were  against  any  such  move- 
ment. He  could  not  resume  the  voyage  for  the 
same  reason,  and  also  because  the  crew  ntter^ 
refused  their  cooperation ;  nor  could  be  with 
safety  any  longer  attempt  to  "lie  to,"  as  the 
ship  was  gradually  approaching  the  shore,  lod 
because  she  was  exposed  both  to  the  impend- 
ing peril  of  fire  on  board,  and  to  the  danger, 
scarcely  less  imminent,  of  shipwreck  from  the 
wind  and  waves.  Nothing,  therefore,  remained 
for  the  master  to  do,  which  it  was  within  bia 
power  to  accomplish,  but  to  run  the  vessel 
ashore,  which  it  is  agreed  by  the  parties  would 
have  resulted  in  the  "certain  and  almost  instant 
loss  of  vessel,  cargo  and  all  on  board,"  or  to 
make  the  attempt  to  run  into  the  bay  mthout 
the  assistance  of  a  pilot.  Evidently  he  woald 
have  been  faithless  to  every  interest  commiUed 
to  his  charKe  if  he  had  attempted  to  beach  the 
vessel  at  that  time  and  place,  as  the  agreed 
statement  shows  that  the  weather  was  rough, 
that  the  wind  was  high  and  blowing  towarda 
the  land  with  a  heavy  sea,  and  that  the  shore 
was  rocky  and  precipitous. 

What  the  master  did  on  the  occasion  is  well 
described  by  the  parties  in  the  agreed  statement 
in  which  they  say  he  at  length  determined,  as 
the  best  thing  to  be  done  for  the  general  safety, 
and  especially  for  the  preservation  of  the  cargo 
and  the  lives  of  those  on  board,  to  make  the  at- 
tempt to  run  in  without  a  pilot,  preferring  all 
risks  to  be  thereby  incurred  rather  than  to  re- 
main outside  in  the  momentary  apprehension 
of  destruction  to  all,  and  the  parties  agree  thai 
he  was  fully  justified  in  his  decision  as  teeied 
by  all  the  circumstances,  although  the  ship  in 
attempting  to  enter  the  bay  grounded  on  a  reef, 
and  before  she  could  be  got  to  sea  again  sprung 
a  leak  and  sustained  very  serious  injuries  in  her 
bottom. 

Oreat  success,  however,  attended  the  move- 
ment, notwithstanding  those  injuries,  as  the 
water  taken  in  by  the  ship  extinguished  the  fire, 
and  the  ship  remained  fast  and  secure  from 
shipwreck  until  the  winds  subsided  and  the  eea 
be(»me  calm. 

Repairs  could  not  be  made  at  that  place,  aad 
the  [mrties  agree  that  the  injuries  to  the  diip 
were  such  as  fully  justified  the  master  in  re- 
turning to  Montevideo  for  that  purpose,  aa  that 
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was  the  nearest  port  where  the  repairs  could  be 
made.  He  arrived  there  on  the  twenty-seventh 
of  the  same  month,  and  it  appears  by  the  agreed 
statement  that  the  just  and  necessary  expenses 
incurred  by  the  ship  at  that  port  to  enable  her 
to  resume  the  voyage  were  $100,000,  Including 
repairs,  unloading,  ware  housing,  and  reloading 
of  the  cargo,  and  that  the  master,  being  with- 
out fundi)  or  ciedit,  was  obliged  to  sell  a  con- 
siderable portion  of  the  cargo  to  defray  those 
expenses. 

Repaired  and  rendered  seaworthy  by  those 
means  the  ship,  on  the  11th  of  September,  in 
the  same  year,  resumed  her  voyage  and  ar- 
rived at  her  port  of  destination  on  the  7th  of 
December  following,  and  the  master,  without 
unnecessary  delay,  delivered  the  residue  of  the 
shipments  in  good  order  to  the  respective  con- 
signees, as  required  by  the  contract  of  affreight- 
ment. 

5.  Oeneral  average  contribution  is  defined  to 
be  a  contribution  by  all  the  parties  in  a  sea  ad- 
venture to  make  good  the  loss  sustained  by  one 
of  their  number  on  account  of  sacrifices  volun- 
tarily made  of  part  of  the  ship  or  cargo  to  save 
the  residue  and  the  lives  of  those  on  board  from 
an  impending  peril,  or  for  extraordinary  ex- 
penses necessarily  incurred  by  one  or  more  of 
the  parties  for  the  general  benefit  of  all  the  in- 
terests embarked  in  the  enterprise.  Losses 
which  give  a  claim  to  average  are  usually  di- 
vided into  two  great  classes:  (1)  Those  which 
arise  from  sacrifices  of  part  of  the  ship  or  part 
of  the  cargo,  purposely  made  in  order  to  save 
the  whole  adventure  from  perishing.  (2)  Those 
which  arise  out  of  extraordinary  expenses  in- 
currred  for  the  joint  benefit  of  ship  and  cargo. 

3  Am.,  Ins.,  770;  Ifc Andrews  v.  T/iateher, 
8  Wall.,  365  [70  U.  8.,  XVIII.,  159]. 

Common  justice  dictates  that  where  two  or 
more  parties  are  engaged  in  the  same  sea  risk, 
and  one  of  them,  m  a  moment  of  imminenj 
peril  makes  a  sacrifice  to  avoid  the  impending 
danger  or  incurs  extraordinary  expenses  to  pro- 
mote the  general  safety,  the  loss  or  expenses  so 
incurred  shall  be  assessed  upon  all  in  propor- 
tion to  the  share  of  each  in  the  adventure.  2 
Pars.,  Ins.,  210;  1  Pars.,  Ship.,  346;  2  Pars., 
Ins.,  277;  McAndrews  v.  Thaie/ier,  supra. 

Where  expenses  are  incurred  or  sacrifices 
made  on  account  of  the  ship,  freight,  and  cargo, 
by  the  owner  of  either,  the  owners  of  the  other 
interests  are  bound  to  make  contribution  in  the 
proportion  of  the  value  of  their  several  interests, 
but  in  order  to  constitute  a  basis  for  such  a 
claim  it  must  ap]>ear  that  the  expenses  or  sac- 
rifices were  occasioned  by  an  apparently  immi- 
nent peril;  that  they  were  of  an  extraordinary 
character ;  that  they  were  voluntarily  made  with 
a  view  to  the  general  safety ;  and  that  they  ac- 
complished or  aided  at  least  in  the  accomplish- 
ment of  that  purpose.    2  Pbill.,  Ins.,  61. 

Authorities  may  be  found  which  attempt  to 
qualify  this  rule,  and  assert  that  where  the  sit- 
uation of  the  ship  was  such  that  the  whole  ad- 
venture would  certainly  and  unavoidably  have 
baen  lost  if  the  sacrifice  in  question  had  not 
been  made,  the  party  making  it  cannot  claim  to 
be  compensated  by  the  other  interests,  because 
It  is  said  that  a  thing  cannot  be  regarded  as 
ha  vine  been  sacrificed  which  had  already  ceased 
to  have  any  value,  but  the  correctness  of  the 
position  cannot  be  admitted  unless  it  appears 
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that  the  thing  itself  for  which  contribution  is 
claimed  was  so  situated  that  it  could  not  pos- 
sibly have  been  saved,  and  that  its  sacrifice  did 
not  contribute  to  the  safety  of  the  crew,  ship, 
or  cargo.  Sacrifices,  where  there  is  no  peril, 
present  no  claim  for  contribution,  but  tlte 
greater  and  more  imminent  the  peril  the  more 
meritorious  the  claim  for  such  contribution,  if 
the  sacrifice  was  voluntarily  and  contributed  to 
save  the  associated  interests  from  the  impend- 
ing danger  to  which  the  same  were  exposed.  M. 
&  P.,  Ship.,  820;  Macl.,  Ship.,  856;  Barnard 
V.  Adams.  10  How.,  270. 

Such  claims  have  their  foundation  in  equity, 
and  rest  upon  the  doctrine  that  whatever  is  sac- 
rificed for  the  common  benefit  of  the  associated 
interests  shall  be  made  good  by  all  the  interests 
which  were  exposed  to  the  common  peril  and 
which  were  saved  from  the  common  danger  by 
the  sacrifice.  Much  is  deferred  in  such  an 
emergency  to  the  judgment  and  decision  of  the 
master;  but  the  authorities,  everywhere,  agree 
that  three  things  must  concur  in  order  to  con- 
stitute a  valid  claim  for  general  average  con- 
tribution: first,  there  must  be  a  common  danger 
to  which  the  ship,  cargo,  and  crew  were  all  ex- 
posed, and  that  danger  must  be  imminent  and 
apparently  Inevitable,  except  by  incurring  a  loss 
of  a  portion  of  the  associated  interests  to  save 
the  remainder.  Second,  there  must  t>e  the 
voluntary  sacrifice  of  a  part  for  the  benefit  of 
the  whole,  as,  for  example,  a  voluntary  jettison 
or  casting  away  of  some  portion  of  the  associ- 
ated interests  for  the  the  purpose  of  avoiding 
the  common  peril,  or  a  voluntary  transfer  of 
the  common  peril  from  the  whole  to  a  particular 
portion  of  those  interests.  Third,  the  attempt 
so  made  to  avoid  the  common  peril  to  which  all 
those  interests  were  exposed  must  be  to  some 
practical  extent  successful,  for  if  nothing  is 
saved  there  cannot  be  any  such  contribution  in 
any  case.  Barnard  v.  Adams,  10  How.,  808; 
Patten  V.  Barling,  1  Cliff.,  262;  2  Pars.,  Ins., 
278. 

Equity  requires,  says  Emerigon,  that  in  these 
cases  those  whoso  effects  have  been  preserved 
by  the  loss  of  the  merchandise  of  others  shall 
contribute  to  this  damage,  and  commercial 
policy  as  well  as  equity  favors  the  principle  of 
contribution,  as  it  encourages  the  owner,  if 
prpsent,  to  consent  that  his  property,  or  some 
portion  of  it,  may  be  cast  away  or  exposed  to 
peculiar  and  special  danger  to  save  the  associ- 
ated interests  and  the  lives  of  those  on  board 
from  impending  destruction;  and  if  not  present, 
the  moral  tendency  of  the  well-known  commer- 
cial usage  is  to  induce  the  master  to  exercise  an 
independent  judgment  in  the  emergency  for  the 
benefit  of  all  concerned.     Emerigon,  467. 

Masters  are  often  compelled,  in  the  perform- 
ance of  their  duties,  to  choose  between  the 
probable  consequences  of  imminent  perils 
threatening  the  loss  of  the  ship,  cargo  and  all 
on  board,  and  a  sacrifice  of  some  portion  of  the 
associated  interests  in  their  custody  and  under 
their  control,  as  the  only  means  of  averting  the 
dangers  of  the  impending  peril  in  their  power 
to  employ.  They  must  elect  in  such  an  emer- 
gency, and  if  they,  in  the  exercise  of  their  tiest 
skill  and  judgment,  decide  that  it  is  their  duty 
to  lighten  the  ship,  cut  away  the  masts,  or  to 
strand  the  vessel,  courts  of  justice  are  not  in- 
clined to  overrule  their  determinations. 
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Owners  of  Tessels  are  under  obligation  to 
employ  masters  of  reasonable  skill  and  judg- 
ment in  the  performance  of  tbeir  duties,  but 
tbey  do  not  contract  tbatthey  shall  possess  such 
qualities  in  an  extraordinary  degree,  nor  that 
they  shall  do  in  any  given  emergency  what, 
after  the  event,  others  may  think  would  have 
been  best.  From  the  necessity  of  the  case,  the 
law  imposes  upon  the  master  the  duty,  and 
clothes  him  with  the  power,  to  judge  and  de- 
termine at  the  time,  whether  the  circumstances 
of  danger  in  such  a  case  are  or  are  not  so  great 
and  pressing  as  to  render  a  sacrifice  of  a  por- 
tion of  the  associated  interests  indispensable  for 
the  common  safety  of  the  remainder.  Standing 
upon  the  deck  of  the  vessel,  with  a  full  knowl- 
edge of  her  strength  and  condition,  and  of  the 
state  of  the  elements  which  threaten  a  common 
destruction,  he  can  best  decide  in  the  emer- 
gency what  the  necessities  of  the  moment  re- 
quire to  save  the  lives  of  those  on  board  and  the 
property  intrusted  to  his  care,  and  if  he  is  a 
competent  mastier,  if  an  emergency  actuallv 
existed  calling  for  a  decision  whether  such 
sacrifice  was  required,  and  if  he  appears  to  have 
arrived  at  his  conclusion  with  due  deliberation, 
by  a  fair  exercise  of  his  own  skill  and  judgment 
with  no  unreasonable  timidity,  and  with  an 
honest  intent  to  do  his  duty,  it  must  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary, 
that  his  decision  was  wisely  and  properly 
made.  Lavrrenee  v.  iiinturn,  17  How. ,  110  [58 
U.  S. ,  XV.,  62];  Dupont  v.  Vanee,19  How., 166 
[60  U.  8.,  XV.,  585];  Patten  v.  BarUng,  1 
Cliff.,  264. 

Controversies  respecting  the  allowance  or 
adjustment  of  general  average  more  frequently 
arise  in  cases  where  the  sacrifice  made  consisted 
of  a  jettison  of  a  portion  of  the  cargo  than  in 
respect  to  any  other  disaster  in  navigation. 
JHrkUy  v.  Presgrave,  1  East,  227. 

Explanations  and  illustrations  upon  the  sub- 
ject, therefore,  whether  found  in  treatises  or  in 
judicial  decisions,  are  usually  more  particularly 
applicable  to  cases  of  that  description  than  to  a 
case  where  the  vessel  was  stranded,  but  the 
leading  principles  of  law  by  which  the  rights 
of  parlies  are  to  be  ascertained  and  determined 
in  such  cases  are  the  same  whether  the  sacrifice 
made  consisted  of  a  part  of  the  cargo  or  of  a  part 
or  the  whole  of  the  ship,  as  the  controlling  rule 
is.that  what  is  given  for  the  general  benefit  of  all 
shall  be  made  good  by  the  contribution  of  all. 
which  is  the  germ  and  the  substance  of  all  the 
law  upon  the  subject. 

Doubts  at  one  time  were  entertained  whether 
a  loss  occasioned  by  a  voluntary  stranding  of  a 
vessel,  even  though  it  was  made  for  the  general 
safety,  and  to  avoid  the  probable  consequences 
of  an  imminent  peril  to  the  whole  adventure, 
was  the  proper  subject  of  general  average  con- 
tribution, but  these  doubts  have  long  since  been 
dissipated  in  most  jurisdictions,  and  they  have 
00  place  whatever  in  the  jurisprudence  of  the 
United  States. 

Where  the  ship  is  voluntarily  run  ashore  to 
avoid  capture,  foundering,  or  shipwreck,  and 
she  is  afterwards  recovered  so  as  to  be  able  to 
perform  her  voyage,  the  loss  resttlting  from  the 
stranding,  says  Mr.  Amould,  is  to  be  made 
good  by  general  average  contribution,  and  the 
writet'  adds  that  there  is  no  rule  more  clearly 
established  than  this  by  the  uniform  course  of 
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maritime  law  and  usage.  8  Am.,  Ins.,  TO(; 
L«wi»  V.   WUUami,  1  Hall..  440. 

Sustained  as  that  proposition  is  at  the  prei- 
ent  day  by  universal  consent,  it  does  not  aeem 
to  be  necessary  to  refer  to  other  authoiitiei  in  Hi 
support,  nor  is  it  necesaaiy  to  enlarge  thai  rule 
in  order  to  dispose  of  the  present  controversy, 
but  to  prevent  any  misconception  as  to  the 
views  01  the  court  it  is  deemcni  proper  to  add 
that  it  is  settled  law  in  this  court  that  the  caw 
is  one  for  general  average,  although  the  ship 
was  totally  lost,  if  the  stranding  was  voluatiiy 
and  was  designed  for  the  common  safety,  audit 
appears  that  the  act  of  stranding  resulted  is 
saving  the  cargo.  Int.  Co.  v.  AMy,  13  Pet, 
831 ;  Gaze  v.  BeOly,  8  Wash.  (C.  C),  2»8;  5iiM 
V.  Oumeg,  4  Binn.,  618;  Oraf  r.  IToh,  i 
S.  &  R,  229;  1  Pars.,  Ship..  873;  MeriOaei. 
Sampson.  4  Allen,  192. 

Undoubtedly  the  sacrifice  must  be  volontuy 
and  must  have  been  intended  as  a  meant  of 
saving  the  remaining  property  of  the  advent- 
ure, and  the  lives  of  those  on  board,  and  uvleu 
such  was  the  purpose  of  the  Act  it  givetoo 
claim  for  contribution,  but  it  is  not  rtecemaij 
that  there  should  have  been  any  intention  to 
destroy  the  thing  or  things  cast  away,  as  no 
such  intention  is  ever  supposed  to  exist.  Os 
the  contrary,  it  is  sufficient  that  the  propertj 
was  selected  to  suffer  the  common  peril  in  the 
place  of  the  whole  of  the  associated  intemtt. 
that  the  remainder  might  he  saved.  1  Para. 
Ship.,  348. 

6.  Suggestion  is  made  that  the  act  of  stnuid- 
ing  of  the  vessel  in  this  case  was  not  a  vdno- 
tary  act,  as  the  reef  where  she  grounded  wm 
not  visible  at  the  time  and  was  unknown  to  the 
master,  but  the  agreed  statement  shows  that  a 
undertaking  to  run  into  the  bay  the  masts 
knew  that  the  chief  risk  he  had  to  encooiittf 
was  the  stranding  of  the  ship,  and  the  precau- 
tions which  he  took  to  guard  gainst  that  dan- 
ger show  to  the  entire  satisfaction  of  the  ooort 
that  the  disaster  was  not  altogether  unexpected. 
As  the  ship  advanced  the  l«id  waa  constaatlT 
employed,  showing  eight  fathoms  at  tlie  first, 
then  seven,  then  six  onlyi  and  so  on,  the  depth 
continuing  to  diminish  at  each  throw  of  the 
lead  ttnlil  the  ship  grounded  and  remaintd 
fast. 

Grant  that  the  master  did  not  intend  that  the 
ship  should  ground  on  that  reef,  still  it  is  clor 
that  he  was  aware  that  such  a  danger  was  the 
chief  one  he  had  to  encounter  in  entering  the 
bay,  and  the  case  shows  that  he  deliberalelj 
elected  and  decided  to  take  that  hasard  rather 
than  to  remain  outside,  where,  in  his  judgmetii, 
the  whole  interests  under  his  control,  and  the 
lives  of  all  on  board  were  exposed  to  immfamt 
peril  if  not  to  certain  destruction.  Under  these 
circumstances  it  is  not  possible  to  decide  tfail 
the  will  of  man  did  not  in  some  d^ree  contrib 
ute  to  the  stranding  of  the  ship,  which  is  tS 
that  is  required  to  constitute  the  stranding  a  v<^ 
untary  act  within  the  meaning  of  the  oooubs'' 
cial  law.    2  Am.,  Ins.,  786;    Emerigon,  8£i 

Suppose  the  storm  outside  the  bay  was  inv- 
sistible  and  overpowering,  still  it  does  not  fol- 
low that  there  was  no  exercise  of  jndgiMMl,  for 
there  may  be  a  choice  of  perils  wbta.  tban  k 
no  possibility  of  perfect  safety.  8tmi  t.  0<^ 
ney.  4  Binn.,  526;  2 Para.,  Cont.  (Slhed.)>SS, 
and  note,  y. 
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Destruction  of  all  the  interests  was  apparent- 
ly certain  if  the  ship  remained  outside,  but  the 
master  under  the  circumstances  elected  to  enter 
the  bay,  without  the  assistance  of  a  pilot,  know- 
ing that  there  was  great  danger  that  the  sliip 
might  ground  in  the  attempt,  out  his  decision 
was,  that  it  was  better  for  all  concerned  to  make 
the  attempt  than  to  remain  where  he  was,  even 
if  she  did  ground,  and  the  result  shows  that  he 
decided  wisely  for  all  interests,  as  damage  re- 
sulted to  none  except  to  the  ship,  and  she 
would,  doubtless,  hare  been  destroyed  if  she  had 
continued  to  remain  outside  of  the  bay.  Bea  t. 
CuUer,  1  Sprague,  186. 

Guided  by  these  considerations,  our  conclu- 
sion is,  that  the  loss  and  damage  sustained  by 
the  ship  at  the  place  of  the  disaster,  and  the  costs 
and  expenses  of  the  repairs,  and  all  the  other 
costs  and  expenses  as  charged  m  the  adjustment, 
are  the  proper  subject  of  general  avera^  con- 
tribution, as  alleged  by  the  claimants  u  their 
answer. 

Details  will  be  avoided,  as  the  decree  must 
be  reversed  and  the  cause  remanded  for  further 
proceedings. 

7.  Apart  from  the  error  in  the  principle  of 
the  decree  there  is  a  manifest  error  in  the 
amount  allowed  in  the  first  case,  but  inasmuch 
as  there  must  be  a  new  hearing  and  a  new  de- 
cree, the  correction  of  the  error  can  best  be 
made  in  the  circuit  court. 

Brief  consideration  must  also  be  given  to  the 
exceptions,  taken  by  the  claimants,  to  the  re- 
port of  the  commissioner,  which  were  overruled 
by  the  court.  They  are  three  in  number,  and 
they  will  be  considered  in  the  order  in  which 
they  were  made. 

1.  That  the  commissioner  erred  in  charging 
the  ship  or  freight  with  any  part  of  the  expens- 
es incurred  by  the  charterers  in  the  ex  parte 
adjustment  procured  by  them  prior  to  the  order 
of  reference  to  the  commissioner. 

Unusual  difficulty  attends  the  inquiry,  on  ac- 
count ef  the  indefinite  character  of  the  excep- 
tion and  the  uncertain  state  of  the  evidence, 
but  the  conclusion  of  the  court  being  that  the 
case  is  one  for  general  average,  it  seems  to  the 
court  that  those  expenses  constitute  a  matter  to 
be  adjusted  between  the  charterers  and  the  libel- 
ants irrespective  of  the  controversy  presented 
in  this  record,  unless  the  reiults  of  that  adjust- 
ment were  adopted  and  used  by  the  commis- 
sioner. Influenced  by  those  suggestions  the  ex- 
ception is  sustained,  but  the  matter  is  left  open 
for  further  inquiry  when  the  mandate  is  sent 
down. 

8.  That  the  commissioner  erred  in  assuming 
that  the  valuation  of  the  ship  as  given  in  the 
policy  of  insurance  is  the  proper  basis  of  her 
oontributory  value  in  the  statement  of  the 
•mount  for  general  average. 

As  ft  general  rule,  the  value  of  the  ship  for 
«OBtribution,  where  she  had  received  no  extra- 
Urdinftiy  injuries  during  the  voyage,  and  has 
ant  been  repaired  on  that  account,  is  her  value 
•t  tbe  time  of  her  arrival  at  the  termination  of 
fho  Toyage,  but  if  she  met  with  damage  before 
A*  vrired,  by  perils  of  the  sea,  and  had  been 
then  the  value  to  be  assumed  in  the 
Dt  is  her  worth  before  such  repairs 
>  made.  Neither  party  gave  any  evidence 
m  to  Ibe  value  of  the  ship  prior  to  the  disaster 
anept  what  appears  in  the  policy  of  insurance, 


and  under  the  circumstances  it  is  difficult  to  see 
what  better  rule  can  be  prescribed  than  that 
adopted  by  the  commissioner.  Hopkins  on  Av. 
(Sded.),  104;  2  Am.  onlns.,  812;  i^itapMoin*. 
Co.  V.  Souihgate.  6  Pet.,  604;  Clark  v.  U.  8. 
Marine  Int.  (%.,  7Mass.,870;  Dodge -7.  Marine 
Int.  Co.,  17  Mass.,  471. 

Strictly  speaking,  the  rule  is  the  value  of  the 
ship  antecedent  to  the  injuries  received,  but  as 
that  requirement  can  seldom  be  met,  the  usual 
resort  is  her  value  at  the  port  of  departure, 
making  such  deduction  for  deterioration  as  ap- 
pears to  be  just  and  reasonable.  1  Pars,  on 
Ship.,  448;  Mutual  Safety  Int.  Co.  v.  The 
George.  Olcott,  Adm.,  167. 

No  proofs  on  that  subject,  except  the  policy 
of  insurance,  was  offered  by  either  party,  and 
inasmuch  as  ships  are  seldom  insured  l>eyond 
their  actual  value,  the  exception  is  overruled. 

8.  That  the  commissioner  erred  in  carrying 
into  particular  average  certain  expenses  in- 
curred by  the  master  at  the  port  where  the  re- 
pairs were  made,  which  should  have  been  re- 
garded as  the  proper  subject  of  general  average. 

Considerable  difficulty  also  attends  this  in- 
quiry for  the  want  of  a  more  definite  statement 
of  the  grounds  of  the  complaint.  We  think  it 
plain,  however,  that  the  exception  must  be  sus- 
tained, as  some  of  the  matters  charged  as  par- 
ticular average,  in  whole  or  in  part,  ought 
clearly  to  have  been  included  at  their  full  val- 
ue amon^  the  incidental  expenses  necessarily 
incurred  in  making  the  repairs,  but  in  view  of 
the  circumstances  we  shall  not  attempt  to  do 
more  than  to  state  the  general  principles  which 
should  regulate  the  adjustment  in  the  particu- 
lars involved  in  the  exception,  and  leave  their 
application  to  be  made  in  the  case  by  the  court 
below,  where  the  parlies,  if  need  be,  may 
again  be  heard. 

8.  Whatever  the  nature  of  the  injury  to  the 
ship  may  be,  and  whether  it  arose  from  the  act 
of  the  master  in  voluntarily  sacrificing  a  part  of 
it  or  in  voluntarily  stranding  the  vessel,  the 
wages  and  provisions  of  the  master,  officers  and 
crew  from  the  time  of  putting  away  for  the  port 
of  succor,  and  every  expense  necessarily  in- 
curred duriug  the  detention  for  the  benefit  of 
all  concerned,  are  general  average.  Abbott, 
Ship.,  601;  Plummer  v.  WHdman,  3  M.  &  8., 
482;  Waiden  v.  LeBoy.  2  Cai.,  203;  Hent/iaui 
V.  Int.  Co..  2 Cai.,  274;  JVWwn  v.  Belmont,  21 N. 
Y..  88;  The  Brig  Mary,  1  Sprague,  18. 

Repairs  necessary  to  remove  the  inability  of 
the  ship  to  proceed  on  her  voyage  are  now  re- 
garded everywhere  as  the  proper  subject  of 
general  average.  Expenses  for  repairs  beyond 
what  is  reasonably  necessary  for  that  purpose 
are  not  so  regarded,  but  it  is  not  necessary  to 
examine  the  exceptions  to  the  rule  with  any  par- 
ticularity in  this  case,  as  the  parties  agree  that 
all  the  expenses  incurred  were  necessary  to  en- 
able the  ship  to  resume  her  voyage. 

The  wages  and  provisions  of  tne  master,  of- 
ficers, and  crew  are  general  average  from  the 
time  the  disaster  occurs  until  the  ship  resumes 
her  voyage,  if  proper  diligence  is  employed  in 
making  the  repairs.  Padelford  v.  Biaardman, 
4  Mass.,  648;  PoOer  v.  Ocean  Int.  Co.,  8 
Sumn.,  27. 

Towing  the  ship  into  port,  and  extra  expens- 
es necessarily  incurred  in  pumping  to  keep  her 
afloat  until  the  leaks  can  be  8topp«d,  arc  to  be 
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included  in  the  adjustment.  3  Pliil.,  Ins.  (8d 
ed.),  sec.  1326;  Orrok  t.  Oim.  Int.  Co.,  31 
Pick.,  469. 

Surveys,  port  chtirges,  the  hire  of  anchors, 
cables,  boats,  and  other  necessary  apparatus, 
for  temporary  purposes  in  making  the  repairs, 
are  all  to  be  taken  Into  the  account  as  well  as  the 
expenses  of  unloading,  warehousing,  and  re- 
loading the  cargo  after  the  repairs  are  com- 
pleted. PoUarv.  Ocean  In*.  Co.,  8  Sumn.,  43: 
TKe  Mary,  1  Sprague.  18. 

Repairs  in  such  a  case  cannot  be  made  by  the 
master  unless  he  has  means  or  credit,  and  if  he 
has  neither,  and  his  situation  is  such  that  he 
cannot  communicate  with  the  owners,  he  may 
sell  a  part  of  the  cargo  for  that  purpose  if  it  is 
necessary  for  him  to  do  so  in  order  to  raise  the 
means  to  make  the  repairs.  Sacrifices  made  to 
raise  such  means  are  the  subject  of  general  av- 
erage, and  the  rule  is  the  same  whether  the  sac- 
Tiflce  was  made  by  a  sale  of  a  part  of  the  car- 
go or  by  the  payment  of  marine  interest.  Orrok 
V.  Ckm.  In*.  Oo.,  21  Pick.,  469;  1  Pars., Ship., 
400. 

Governed  by  these  rules,  it  is  believed  the 
rights  of  the  parties  may  be  adjusted  without 
serious  difficulty  or  danger  of  mistake. 

Deeree  reverted  in  re^e^  to  each  of  Ote  four 
eattt  before  the  court. 

Cited-12  WaU..  Ul,  117:  92  U.S.,  100,4(rr,«8;  8 
Blatchf.,  E»;  3  Cliff.,  IM;  73  Fa.  St.,  104;  10  Am. 
Bep.,  728  m  Ohio  St.,  <B) ;  U  Am.  Bep.,  728  (108  Mass., 
430). 


HANNAH  RILEY,  Appt., 

WILLIAM  B.  WELLES. 

Foeeetiion  vntfunit  right  i$  no  batie  for  a  preemp- 
tion eiaim. 

Where  the  husband  of  the  plaintiff  entered  on  a 
lot  of  public  land  without  rlsbt,  and  the  poaseaslon 
was  continued  without  rlgot,  permission  of  the 
register  to  prove  up  the  possession  and  Improve- 
ments and  to  make  the  entry  under  the  preemption 
laws  were  acts  In  violation  of  law  and  void;  as  was 
also  the  issuing:  of  the  patent. 

Woloott  v.  The  Des  Moines  Co.,  XVni.,  688,  fol- 
lowed. 

[No.  397.] 
SuiTnitted  Pib.  14,  1870.    Decided  Mar.  7,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

This  case  arose  upon  a  petition  filed  in  one  of 
the  state  courts  of  Iowa  by  the  appellee,  to  quiet 
his  title  to  a  certain  tract  of  land.  On  petition 
by  the  complainant,  the  case  was  subsequently 
removed  into  the  court  below.  Said  court  hav- 
ing entered  a  decree  in  favor  of  the  complain- 
ant, the  defendant  took  an  appeal  to  this  court 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Metfn.  Thoma*  F.  Wiihrow,  Oaluiha  Par- 
sons,nnd  Wm.  H.  Kelaejr,  for  appellant. 

Mr.  Edwin  C.  Litehfleld,  for  appellee. 

Mr.  Juiiiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  ftom  the  Circuit  Court  of 
the  United  States  for  the  District  of  Iowa. 

This  case  is  not  distinguishable  from  that  of 
Woleott  Y.  The  Dei  Moines  Co.,  6  WaU.,  681  [72 
U.  S.,  XVm.,  689]. 

Welles,  the  plaintiS  below,  derives  bis  title 
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by  deed  from  this  company,  the  same  as  Wol- 
eott in  the  former  case.  The  suit  in  that  cm* 
was  brought  to  recover  back  the  considerstioa 
money  from  the  Des  Moines  Company,  the 
grantors,  on  the  ground  of  failure  of  title.  The 
court  held  that  Woleott  received  a  good  title  to 
the  lot  in  question  under  his  deed. 

In  that  case  it  was  insisted  Uiat  the  title  wis 
not  in  the  Des  Moines  Company,  but  in  the 
Dubuque  and  Pacific  Railroad  Companv. 

In  the  present  case,  the  defendant  claims  title 
under,  and  in  pursuance  of,  the  Preemption 
Act  of  September  4.  1841. 

Her  husband  took  possession  of  the  lot  in 
1855,  and  she  was  permitted  by  the  r^iater  to 
prove  up  her  possession  and  occupation.  May, 

1862.  The  patent  was  issued  October  IS,  1883. 
It  will  appear  from  the  case  of  Wcieott  v.  Tht 

Des  Moines  Oo.  [supra^  that  the  tract  of  land,  of 
which  the  lot  in  question  was  a  part,  had  been 
withdrawn  from  sale  and  entry  on  aocoont  of 
a  difference  of  opinion  among  the  offloersof  the 
Land  Department  as  to  the  extent  of  the  orig- 
inal grant,  by  Congress,  of  lands  in  aid  of  the 
improvement  of  the  Des  Moines  River,  from 
the  year  1846  down  to  the  Resolution  of  Ooo- 
gress  of  March  3, 1861,  and  the  Act  of  July  It, 

1863,  which  Acts,  we  hekl,  confirmed  the  title 
in  the  Des  Moines  Company.  As  the  husband 
of  the  plaintiff  entereti  upon  the  lot  in  1855, 
without  right  and  the  possession  was  contuined 
without  right,  the  permission  of  the  register  to 
prove  up  0x6  possession  and  improvements,  and 
to  make  the  entry  under  the  preemption  lava, 
were  acts  in  vicdation  of  law,  and  void,  as  wis 
also  the  issuing  of  the  patent 

The  reasons  for  this  withdrawal  of  the  lands 
from  public  sale  to  private  entiy  are  stated  at 
largo  m  the  opinion  in  the  case  of  Woleott  v.  Z^ 
De*  Moines  Co.  \*upra\  and  need  not  be  repeated. 
The  point  of  reservation  was  very  material  in 
tliat  case,  and  we  have  seen  nothing  in  the  pres- 
ent one,  either  in  the  facts  or  in  the  argument, 
to  distinguish  it. 

The  decree  bdow  affirmed. 


HIRAM   BARNEY,  Collector  for  the  Pobt 
OF  New  York,  Pff.  in  Brr. , 

e. 

U.  F.  SCHMEIDER  bt  al. 

(See  S.  C  9  WalU  818-264.) 

Testimony  of  former  trialr-^vihtn  should  he  reei 
to  jury — certified  copies  of  papers  fiedttith  Sec-   r 
retary  of  the  3V«a«ury,«cA{en«0— vkoie  oMoMsd. 

Where  the  case  was  deoided  upon  the  testlmonr 
taken  on  a  former  trial,  wlilch  was  not  read  on  the 
second  trial  before  the  jurjr,  t>eo8uae  the  court  bid 
heard  It  in  the  first  case  and  did  not  deem  it  neots- 
sary  to  be  heard  by  the  Jury  in  the  second  case,  this 
was  error. 

If  there  had  been  no  disputed  fact  for  tiieiury  to 
pass  upon,  the  instruotlon  of  the  ooort  mlffht  he 
sustained,  provided  the  undisputed  facts  necmnry 
to  sustain  the  verdict  had  been  submitted  to  the 

Where  there  is  any  discrepancy  in  the  tntlmany, 
however  sllffht,  the  court  must  submit  the  matter 
to  which  it  relates  to  the  Jury. 

Papers  filed  with  the  Secretary  of  the  Tieanur 
became  part  of  the  records  of  ois  offloe,  and  the 
originals  need  not  be  produced  in  any  trial,  twt 
copies  of  them  certitled  by  suob  officer  may  te 
used  in  evidence  with  the  same  effect  as  theorV- 
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The  arovemment  Is  not  bound  to  furnish  either 
-the  orfglnalg  or  certlfled  copies  to  suitors,  unless 
upon  demand  at  the  proper  office,  and  tender  of  the 
lawful  feea. 

[No.  70.] 

Argutd  Ftb.  17.  1870.     Deeided  Mar.  7,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Btatee  for  the  Southern  District  of  New 
York. 

The  defendants  in  error  brousht  an  action  io 
the  court  below,  to  recover  for  duties  alleged  to 
have  been  unlawfully  collected  from  them  upon 
certain  goods.  Judsment  was  given  in  that 
court  for  the  plaintiffs;  whereupon  the  defend- 
ants sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mttm.  E.  R.  Hoar,  At^-Gm.,  and  W.  A. 
Field.  A»»l.  AttyOen.,  for  plaintiff  in  error: 

If  there  was  any  competent  evidence  in  the 
case,  it  should  have  been  submitted  to  the  jury, 
under  proper  instructions  from  the  court  upon 
the  law  applicable  to  it. 

The  case  was  not  submitted  to  the  court 
without  a  jury,  pursuant  to  the  4th  section  of 
the  Act  of  Mar.  8,  186S. 

12  Stat,  at  L..  501;  U.  8.  v.  Laub,  12  Pet., 
5:  Park  v.  Btm,  11  How.,  862;  Sehudiardt  v. 
AUen,  1  Wall.,  869  (68  U.  a.  XVII.,  642). 

Me**r*.  A.  W.  &ri»mUi,  Wm.  ET»rt«  and 
CharU*  Ltni  Woodburj/,  for  defendant  in  error: 

The  notice  to  the  attorney  of  record,  who 
was  the  attornev  of  the  United  States,  to  pro- 
duce the  appeals  addressed  by  the  defendants 
in  error  to  the  Secretary  of  the  Treasury,  was 
proper  and  sufiScient  to  entitle  them  to  offer 
secondary  evidence,  liecause  the  United  States, 
represented  by  the  Secretary  of  the  Treasury, 
is  the  real  party  in  interest. 

See,  sec.  12.  Act,  Mar.  3,  1868,  12  Stat.  atL., 
741 ;  2  Phil.  Ev.,  4th  ed.,  p.  621 ;  Brovm  v.  Lit- 
Oefield,  7  Wend..  454;  Lagow  v.  Patlerton.  1 
Biackf.,  827;  Baidney  v.  meltie,  1  Stark.,  888. 

(The  arguments  upon  the  merits  are  not 
deemed  of  value.) 

Mr.  Juftiee  MlUer  delivered  the  opinion  of 
the  court: 

The  defendants  in  error,  who  were  plaintiffs 
below,  sued  in  the  circuit  court  in  an  action  of 
■atumpHt,  with  the  common  counts  only,  to 
which  the  defendant,  Barnev,  pleaded  the  gen- 
eral issue.  A.  jury  was  calleid  and  sworn,  and 
directed  by  the  court  to  find  a  verdict  for  plaint- 
iffs, wlilch  was  done  and  judgment  rendered 
for  the  amount  claimed. 

A  sing^ular  paper  is  found  in  the  record  un- 
der the  caption  of  "case  and  exceptions, "  signed 
and  sealed  by  the  judge  who  presided  at  the 
trial.  This  paper  sets  forth  some  things  wliieh 
are  said  to  be  shown  by  the  evidence,  some 
things  which  appeared  tn  evidence,  and  a  large 
part  of  it  is  the  evidence  itself.  There  is  also  the 
full  charge  of  the  court,  the  prayer  for  instruc- 
tions on  the  part  of  the  defendant,  which  were 
refused,  and  the  exceptions  of  the  defendant. 

Among  other  matters  found  in  the  bill  of  ex- 
ceptlms,  is  this  statement  in  the  charge  of  the 
-court  to  the  jury:  "  The  testimony  taken  on  a 
former  trial  lias,  with  the  consent  of  both  sides, 
and  with  the  approbation  of  the  court,  lieen  put 
in.  It  is  very  voluminous.  It  has  not  been  read 
before  this  J^n^,  nor  was  it  necessary  that  it 
-should  be,  for  it  was  delivered  in  the  hearing  of 
-See  9  Wall.  U.  S.,  Book  19. 


the  court  only  a  few  days  since,  and  is  fresh  in 
its  recollection.  There  is  very  little  discrepancy 
in  the  testimony." 

The  court  then  proceeds  to  tell  the  Jurv  wiiat 
this  evidence  shows,  that  it  is  immaterial  to  the 
issue,  and  to  make  a  very  able  argument  on  the 
law  of  the  case,  and  directs  the  jurv  to  find  for 
the  plaintiffs;  or  rather  says:  '"the  verdict 
ought  to  be  for  plaintiffs."  To  this  part  of  the 
charge  the  defendants  excepted  specially. 

The  7th  Amendment  of  the  Constitution  de- 
clares, that  in  suits  at  law,  where  the  value 
in  contToversv  shall  exceed  $20,  the  right  of 
trial  by  jury  shall  be  preserved. 

This  right  may  be  waived  bv  the  party.  The 
Act  of  March  8d,  1866  (18  Stat,  at  L.,  600), 
provides  a  mode  by  which  the  parties  to  a  suit 
may  submit  the  matter  proper  tor  a  jury  to  the 
court ;  and  the  case  of  Norrit  v.  Jaek»on,  decided 
a  few  days  ago  [ante,  608],  gives  the  mode  of 
proceeding  under  that  statute,  and  explains 
what  may  be  received  in  such  cases,  ana  how 
the  matter  proper  for  review  may  lie  brought 
liefore  this  court. 

If,  then,  the  parties  in  the  present  case  had 
been  willing  to  waive  a  jury  and  permit  the 
court  to  find  lx>th  the  law  and  the  facts,  there 
was  no  difficulty  in  doing  this,  and  in  present- 
ing the  law  to  this  court  for  review.  For  it  is 
never  to  l)e  forgotten  that,  in  common  law  cases, 
it  is  the  ruling  of  the  inferior  court  on  the  law 
alone  which  Uiis  court  is  authorized  to  review. 
The  common  law  admitted  of  no  re-examination 
of  the  facts  found  by  a  Jury,  except  by  grant- 
ing a  new  trial  in  the  same  court  in  which  the 
verdict  was  rendered,  and  the  constitutional 
amendment  just  referred  to,  forbids  any  other 
mode  of  re-examination  than  that  which  accords 
with  the  rules  of  common  law. 

As  the  defendant  in  this  case  did  not  waive 
Iiis  right  to  have  the  facts  tried  by  a  jury,  it 
was  the  duty  of  the  court  to  submit  such  facts 
to  the  jury  that  was  sworn  to  try  them. 

It  is  needless  to  say  that  this  was  not  done. 
The  statement  is  clear  that  the  case  was  decided 
upon  the  testimonv  taken  on  a  former  trial,  and 
not  read  before  this  jury,  because  the  court  had 
heard  it  in  the  first  case,  and  did  not  deem  it 
necessary  to  l>e  heard  by  the  jury  in  this  case. 

It  is  possible  to  have  a  jurv  trial  in  which  the 
plaintiff,  having  failed  to  offer  any  evidence  at 
all,  or  any  competent  evidence,  the  jury  Qnds 
for  the  defendant  for  that  very  reason.  And 
in  such  case  it  is  strictly  correct,  if  the  plaintiff 
does  not  take  a  nonsuit,  for  the  court  to  instruct 
the  jury  to  find  for  the  defendant.  But  we 
have  never  before  heard  of  a  case  in  which  the 
jury  were  permitted,  much  less  instructed,  to 
flna  a  verdict  for  the  plaintiff  on  evidence  of 
which  they  knew  nothing  except  what  is  de- 
tailed to  them  in  the  charge  of  the  court.  It  is 
obvious  thst  if  such  a  verdict  can  be  supported 
here,  when  the  very  act  of  the  court  in  doing 
this  is  excepted  to  and  relied  on  as  error,  the 
tpal  by  jury  may  be  preserved  in  name,  but 
will  be  destroyed  in  its  essential  value,  and  be- 
come nothing  but  the  machinery  through  which 
the  court  exercises  the  functions  of  a  jury  with- 
out its  responsibility. 

It  is  insisted,  with  much  ingenuity,  tliat  in 
this  case  there  was  no  disputed  fact  for  the 
jury  to  pass  upon,  and  that  the  only  issue  in 
the  case  being  one  of  law,  it  was  proper  for  the 
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court  to  dispose  of  it.  If  this  were  so.  the  in- 
struction of  the  court  might  be  sustained,  pro- 
Tided  the  undisputed  facts  necessary  to  sustain 
the  verdict  had  been  submitted  to  the  jury. 
But  let  us  see  if  this  assumption  is  supported  by 
the  record.  The  form  of  the  pleadings  shows 
nothing  and  admits  notliing.  The  plaintiff  then 
must  make  a  case  by  evidence  to  the  jury. 
Looking  into  the  case  stated,  and  as  though  it 
had  been  read  to  the  jury,  we  find  that  plaint^ 
iS's  claim  is  for  duties  on  certain  goods  unlaW- 
fuUy  collected  of  him  by  defendant  as  Ck>Ilector 
of  the  Port  of  New  York.  The  Act  under  which 
the  goods  were  rated  for  duties  provides  that 
on  ail  delaines,  cashmere  delaines,  muslin  de- 
laines, barege  delaines,  comprised  wholly  or  in 
part  of  worsted,  wool,  mohair,  or  go^Ts  hair, 
and  on  all  goods  of  similar  description,  not  ex- 
ceeding fifty  cents  in  value  per  square  yard,  two 
cents  per  square  yard  shall  be  paid.  And  the 
point  in  dispute  was  whether  the  goods  of  plaint- 
ISs,  on  which  the  two  cents  per  yard  had  been 
ass^sed,  were  goods  of  a  similar  description  to 
those  above  mentioned,  within  the  meaning  of 
the  Act.  Now,  it  is  clear  that  this  question  alone 
is  one  of  mixed  law  and  fact,  because  until  we 
are  informed  by  testimony  as  to  the  nature  and 
character  of  plaintiS's  goods,  no  construction 
or  view  of  the  law  can  be  applied  to  them.  The 
court  can  only  know  by  evidence  what  kind  of 
goods  were  assessed  by  the  collector,  and  this 
at  once  dispels  the  idea  that  the  case  could  in 
any  sense  present  an  abstract  question  of  law. 
But  before  the  court  or  the  jiuy  could  get  to 
these  questions  there  were  several  others,  pure- 
ly matters  of  fact,  to  be  decided.  The  rate  at 
which  the  goods  were  actually  assessed;  the 
payment  of  the  duties  as  thus  assessed ;  the  pro- 
test at  the  time  of  payment,  and  the  appeal  to 
the  Secretary  of  the  Treasury,  were  all  essential 
to  the  plaintiff's  recovery  and  necessary  to  be 
found  to  the  satisfaction  of  the  jury.  The  judge 
also  tells  us  that  "there  is  very  little  discrepancy 
in  the  testimony."  But  where  there  is  any  dis- 
crepancy, however  slight,  the  court  must  sub- 
mit the  matter  to  which  it  relates  to  the  jury, 
because  it  is  their  province  to  weigh  and  balance 
the  testimony  and  not  the  court^.  The  prop- 
osition, is  not,  therefore,  sustained,  that  noth- 
ing but  a  question  of  law  was  to  be  decided. 

There  is  another  error,  however,  which,  al- 
thoqgh  unimportant  in  this  case,  may  arise  very 
often  in  the  numerous  suits  to  recover  back 
taxes  paid  under  protest  in  the  customs  and  in 
the  internal  revenue  departments. 

The  plaintiffs  having  given  the  defendant 
due  notice  to  produce  at  the  trial  the  original 
appeals  made  by  them  to  the  Secretary  of  the 
Treasury,  were  permitted  to  use  copies  proved 
by  witnesses  who  mailed  the  originals,  because 
defendant  did  not  produce  the  originals.  This 
was  excepted  to  and  was  error,  and  it  would  be 
equally  error  if  the  United  States  had  been  the 
nominal,  as  it  was  the  real,  defendant  in  the 
suit.  The  papers  showing  this  appeal,  when 
filed  with  the  Secretary,  became  part  of  the  rec- 
ords and  archives  of  his  office,  and  the  law  is 
well  settled  that  in  such  case  the  originals  need 
not  be  produced  in  any  trial,  but  that  copies  of 
them,  certified  by  the  officer  in  whose  charge 
they  properly  are,  may  be  used  with  the  same 
effect  as  the  originals.  If  the  government  needs 
these  copies  it  produces  them  when   it  pro- 
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poses  to  use  them.  If  anyone  else  wants  to 
use  them  the  law  provides  the  means  by  whidi 
such  copies  can  be  produced.  They  are  the 
best  attamable  evidence,  and  must  be  produced, 
unless  some  sufficient  reason  is  shown  for  not 
doing  so.  The  government  is  not  bound  to  fur- 
nish either  the  ori^nals  or  certified  copies  t» 
suitors  with  whom  it  is  contending,  unless  upoa 
demand  at  the  proper  office,  and  tender  of  the 
lawful  fees. 

Pbrtfti$andforth«otharerronmentiotud,tlu 
judgment  muit  be  rmerted,  and  a  venire  fadas 
de  novo  it  ordered. 

Cited— as  n.  S.,  228. 


THE  BOARD  OP  PRESIDENT  AND  DI- 
RECTORS OF  THE  ST.  LOUIS  PUBLIC 
SCHOOLS,  Plff.  in  Brr.,      ' 
e. 

ISAAC  WALKER  and  PATRICK  RTAU. 

(See  8.  C, »  WaU..  flOS.  aOi.) 
Behearing,  Juno  applied  for. 

Where  the  court  does  not,  on  its  own  motloa.  or- 
der  a  rehearlnr,  oounsel  taaj  submit,  without 
amiment,  a  brief  oetltlon  or  sunestlon  of  the 
point  or  points  tbodirht  Important. 

If,  upon  such  petition  or  suBsestlon.  taj  ladr» 
who  concurred  in  the  decision  move  for  a  rehear- 
ing, the  motion  will  be  considered ;  If  not,  the  re- 
hearing win  be  denied. 

[No.  8».] 
Denied  Mar.  7,  1870, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

On  petition  for  rehearing. 

This  case,  as  decided  earlier  in  the  preaeat 
term,  is  reported  anie,  676 

The  case  on  this  petition  is  sufficiently  stated 
by  the  court. . 

Metirt.  M.  Blair  and  F.  A.  Diek,  for  plaint- 
iff in  error. 

Mettri.  L.  Janin,  Albert  Todi  and  Otvttr  & 
Sliepky,  for  defendants  in  error. 

Mr.  Chitf  JuiUee  CIuum  delivered  the  opin- 
ion of  the  court: 

A  petition  for  rehearing  has  been  prepared 
in  this  case  by  the  oounsel  for  the  pluntiff  in 
error;  but  as  no  member  of  the  court  who  coa- 
cuired  in  the  judgment  desires  a  re-argnntent, 
the  petition  must  be  denied. 

The  rule  on  this  subject,  long  since  establish- 
ed, was  stated  by  Ch^f  Juttiee  Taney  at  the 
December  Term,  1862,  in  these  words: 

"No  re-argument  will  be  granted  in  any  case 
unless  a  member  of  the  court  whoconcuired  in 
the  judgment  desires  it,  and  when  that  is  the 
case,  it  will  be  ordered  without  waiting  for  the 
application  of  counsel. " 

The  grounds  of  this  rule  were  fully  explained 
in  that  case,  and  need  not  be  re-stated.  Avwa- 
V.  Amden.  14  How.,  25;  U.  8.  ▼.  £<«*<.  1 
Black.  489  [66  U.  8.,  XVll.,  80.] 

Where  the  court  does  not  on  its  own  moCioB 
order  a  reheulng,  it  will  be  proper  for  oonwi 
to  submit  without  argument,  as  haa  bwtow 
in  the  present  instance,  a  brief  written  or  1*1^*' 
petition  or  suggestion  of  the  p(rfnt  or  pcMi 
thought  important.  If  upon  such  pelitlaBStm^ 
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gesUon.any  judge  who  concurred  in  the  decision 
Uiinks  proper  to  move  for  a  rehearing,  the  mo- 
tion will  be  considered.  If  not  so  moved,  the 
rehearing  will  be  denied  as  of  course. 

Cited-I4  Wall.,  28 :  108  U.  B..  107, 108 ;  101 U.  S^  416 ; 
6  Sawy.,  S80. 


THE  BARE  QBAPESHOT,  Oborob  Law, 

Claimant,  Appl., 

e. 

WALLER8TEIN,  MA88ET  kt  al. 

(See  B.  C,  "  The  Orapeihot,"  9  Wall.,  12»-145.) 

Proemonai  court  in  inmrgent  territory— tran^«r 
of  eavies  into  eireuit  court,  effect  of— lien 
for  tuppliee  andrepairtoftieeielt,  howettforced 
— preeumption  of  neeettUy — neeeeeity,  whai  it 
— <)rder  of  matter,  evidenee— bottomry. 

*(1)  When,  during  the  late  olvU  war,  portions  of 
the  insurgent  territory  were  oooupled  by  the  na~ 
tlonal  foroes.  It  was  within  the  oonstltutional  au- 
thority of  the  President,  as  Commander-in-Chief, 
to  establish  therein  provisloaal  courts  for  the  hear- 
ing and  determination  of  all  causes  arising  under 
the  laws  of  the  State  or  of  the  United  States:  and 
the  Provisional  Court  for  the  State  of  Louisiana, 
organized  under  the  Proclamation  of  OotolMr  20, 
18(3,  was,  therefore,  rightfully  authorized  to  exer- 
cise such  Jurisdiction. 

(8)  When,  upon  the  close  of  the  war,  and  the  con- 
sequent diasolutlou  of  the  court  thus  established. 
Congress,  in  the  exercise  of  its  general  authority 
in  relation  to  the  National  Courts,  directed  that 
causes  pending  in  the  Provisional  Court,  and  Judg- 
ments, orders  and  decrees  rendered  by  It.  which, 
ander  ordinary  tdroumstances,  would  have  been 
proper  for  the  Jurisdiction  of  the  Circuit  Court  of 
tbe  United  States,  should  be  transferred  to  that 
court  and  have  effect  as  if  originally  brought,  or 
rendered  therein,  a  decree  In  admiralty  rendered 
in  the  Provisional  Court,  as  upon  appeal  from  the 
district  court,  became  atonee,  upon  transfer,  the 
decree  of  the  circuit  court ;  and  an  appeal  was  prop- 
er^ taken  from  it  to  this  court. 

d)  Liens  for  repairs  and  supplies,  whether  im- 
plied or  express,  can  be  enforced  in  admiralty  only 
apon  proof  made  by  the  creditor  that  the  repairs 
or  supplies  were  necessary,  or  l>elleved  upon  due 
inquiry  and  credible  representation  to  be  necessary 
in  a  foreign  port. 

(4)  Where  proof  is  made  of  necessity  for' the  re- 
pairs or  supplies,  or  for  funds  raised  to  pay  for 
them  by  the  master,  and  of  credit  given  to  the 
shlD.  a  presumption  will  arise,  conclusive  in  the 
abeenoe  of  evidence  to  the  contrary,  of  necessity 
for  credit.  The  caxes  of  Pratt  v.  Reed  and  Thomas 
V.  Osbom  explained. 

IS)  Necessity  for  repairs  and  supplies  is  proved 
where  such  (arcumstances  of  exigency  are  shown 
as  would  Induce  a  prudent  owner,  if  present,  to  or- 
der them ;  or  to  provide  funds  for  the  cost  of  them 
on  the  security  of  the  ship. 

(W  The  ordering  by  the  master,  of  supplies  and 
repairs,  on  the  credit  of  the  shin,  is  sufficient  proof 
of  such  necessity  to  support  an  implied  hypotheca- 
tion in  favor  of  the  material  man,  or  of  the  ordinary 
lender  of  money  to  meet  the  wants  of  the  ship,  who 
acts  in  good  faith. 

(7)  To  support  hypothecation  by  bottomry,  evi- 
dence of  aotiial  necessity  for  repairs  and  supplies  is 
required ;  and,  if  the  fact  of  such  necessity  be  left 
unproved,  evidence  Is  required  of  due  Inquiry  and 
of  reasonable  grounds  oi  belief  that  the  necessity 
was  real  and  exigent. 

•CHead  notes  by  JIfr.  Chief  Juetiet  Chase.] 

NOTX.— X/<enson  ihipe  for  repairs,  ntcemarla,  sup- 
pHcs,  tiAvaat,  freight,  etc.  See  Ttote  to  The  General 
Bmlth,  IT  U.  8.  (4  Wheat.),  438 ;  and  note  to  Blaine  v. 
The  Charles  Carter,  8  U.  S.  (4  Crancb),  828. 

BoUomrv  and  reefondentia  loang.  See  note  to 
Blaine  v.  The  Charles  Carter,  8  U.  S.  (4  Cranch),  328 : 
and  nnte  to  Conard  v.  AtlanUo  Ins.  Co.,  28  U.  S.  (1 
Pet.),  886. 

See  9  Wall. 


[No.  88.] 
Argued  Nov.  S,  1869.      Decided  Mar.  U,  1S70. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  July  8, 1858,  by  the  appellees, 
to  enforce  the  payment  of  a  certain  bottomry 
bond  given  to  the  libelants,  by  the  captain  of 
The  urapeshot,  at  Rio  Janerio,  to  secure  the 
payment  of  (9,769.45,  and  a  premium  thereon 
of  19i  per  cent.  The  Orapeshot  was  seized  and 
sold,  and  the  proceeds  were  deposited  In  the 
registry  of  the  court.  The  said  court  having 
entered  a  decree,  early  in  1860,  in  favor  of 
libelants,  the  claimant  took  an  appeal  to  the 
circuit  court.  Before  that  court  bad  disposed 
of  the  case  the  rebellion  broke  out,  and  nothing 
further  was  done  until  Jan.  13,  1860,  when  it 
was  removed  to  the  Provisional  Court  of  Louisi- 
ana. 

That  court  entered  a  decree  affirming  the  de- 
cree of  the  district  court. 

The  decree  of  the  Provinonal  Court  having 
become  that  of  the  circuit  court,  under  the  stat- 
ute, the  claimant,  Dec.  6,  1866,  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Meeeri.  C.  Cuahlng,  J.  W.  Athmead  and 
W  W.  Boyee,  for  appellant : 

The  decree  of  Judge  Peabody  was  a  nullity 
for  want  of  Jurisdiction. 

1.  Because  the  President  had  no  power,  by 
virtue  of  conquest,  upon  the  suppression  of  the 
insurrection  at  Kew  Orleans,  to  establish  such 
a  judicial  tribunal  as  the  Provisional  Court  of 
Louisiana. 

His  power  over  such  portions  of  the  territory 
of  the  United  States  as  was  recovered  from  re- 
bellion, was  more  limited  than  this  power  over 
foreign  territory  conquered  in  war.  The  Pres- 
ident, as  Commander-in-Chief,  may  erect  a 
military  government  for  a  conquered  territory. 

Orott  v.  Harriaon,  16  How.,  164;  Holibrook  v. 
U.  8.,  82  Law,  226. 

So  upon  the  conquest  of  New  Mexico,  the 
executive  authority  of  the  United  States  proper- 
ly established  a  provisional  government  which 
instituted  a  judicial  system,  the  legality  of 
which  was  recognized  by  the  Supreme  Court. 
Leitentdorfer  v.  Webb,  20  How..  178  (61  U. 
S.,  XV.,  891). 

The  conquest  of  a  Foreign  country  gives  ab- 
solute sovereign  rights.  But  a  different  rule 
prevails  upon  the  suppression  of  an  insurrection 
or  rebellion.  Then  Uie  government,  the  suc- 
cessful party,  only  re-establishes  its  legitimate 
authority.     The  Amy  Waneiek,  2  Spr.,  143. 

2.  Because,  since  whatever  power  the  Presi- 
dent had  in  the  premises  was  as  Commander-in- 
Chief  and  derived  from  military  necessity, 
without  undertaking  to  say  what  the  President 
could  or  could  not  do  as  a  matter  of  military 
necessity,  we  submit  that  this  power  arising 
from  military  necessity  cannot  be  extended 
beyond  doing  such  acts  as  were  necessary  for  the 
safety  of  the  army  and  the  suppression  of  the 
rebellion.  Beyond  this  his  acts  would  be  tUtra 
viret. 

8.  Because  the  judicial  power  exercised  in 
this  case  by  Judge  Peabody  was  a  part  of  the 
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judirial  power  of  the  United  States,  and  such 
exercise  of  judicial  power  on  his  part  is  uncon- 
stitutional. 
The  Constitution  proTides  as  follows: 
■•  Article  III.,  eec.  1.  The  judicial  power  of 
the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  Con- 
gress may,  from  time  to  time,  ordain  and  es- 
tablish." 

This  is  conclufive  upon  the  point.  Jttiker 
T.  Montgomery,  18  How.,  498. 

4.  Because  the  President's  order  establishioK 
the  "  Provisional  Court  of  Louisiana  "  did  not, 
in  point  of  reasonable  construction,  authorize 
that  court  to  talce  jurisdiction  of  cases  pending 
in  the  United  States  courts;  and  Judge  Pea- 
body,  therefore,  had  no  authority  to  take  juris- 
diction in  this  case. 

5.  Because  the  President  had  no  power,  un- 
der the  exercise  of  martial  law,  to  establish 
such  a  court.  Martial  law,  the  mere  will  of  the 
commandinic  general,  is  only  excused  when 
war  renders  it  impossible  for  the  courts  to  sit. 

6.  Because  at  the  time  the  decree  in  this 
case  was  rendered,  June  13, 1864,  New  Orleans 
was  not,  in  fact  nor  in  law,  in  an  Insurrectionary 
condition.  7A«  V«nte«,  2  Wall.,  868  (69  U.  S., 
XVII.,  866). 

7.  Because  the  Provisional  Court  had  no  Ju- 
risdiction of  claimant  Gkorge  Law's  case,  inas- 
much as  being  a  loyal  citizen,  living  in  a  loyal 
State,  he  had  a  constitutional  right  to  have  his 
case  decided  by  the  United  States  Judiciary  as 
known  to  the  Constitution. 

8.  Because  the  Provisional  Court  could  not 
render  a  decree  against  claimant;  for  to  do  so 
would  be  to  depnve  him  of  property,  without 
due  process  of  law,  in  contravention  of  6th 
Amendment  to  Constitution. 

An  executive  officer  cannot  make  an  order  to 
violate  this  constitutional  guaranty.  Property 
and  life  are  put  on  the  same  footing. 

9.  Atty  Gen.  Ops.,  p.  200;  Wynehanwr  v. 
PtopU,  18  N.  Y.,  393;  Taylor  v.  Porter,  4 
Hill,  N.  Y.,  146. 

As  to  the  merits. 

The  master  has  no  power  to  bind  the  ship,  if 
he  can  borrow  on  the  personal  credit  of  the 
owner. 

1  Pars.  Mar.  L.,  416;  Tunno-v.  The  Mary, 
Bee,  120;  Forbei  v.  TJie  EannaA,  Bee,  848; 
Rueher  v.  Conyngham,  2  Pet.  Adm.,  295; 
Cupinnoy.  Ptrtz,  2  Dall,  194;  The  Lavinia  v. 
Barclay,  1  Wash.  (C.  CX  49;  Th*  Packet,  3 
Mas.,  266;  PaUonv.  The  Randolph.  Gilp.,  467; 
Th*  NeUon,  1  Hagg,  Adm.,  169;  TheRhadam- 
anthe,  IDod.,  201. 

Proper  inquiry  would  have  shown  ttiat  the 
master  was  prosecuting  a  voyage  at  Rio,  in 
violation  of  his  orders. 

It  is  laid  down  that  the  master  cannot  raise 
money  to  perform  a  voyage  in  violation  of  the 
owner's  voyage;  which  voyage  is,  therefore, 
unlawful. 

1  Pars.  Mar.  L.,  420;  TA*  Virgin,  8  Pet,  688; 
The  Hunter,  1  Ware,  249;  The  Tartar,  1  Hagg. 
Adm.,  1;  Vie  Reliance,  8  Hagg.  Adm.,  66. 

"  If  the  necessity  for  the  bond  arises  from 
his,  the  master's,  acting  contrary  to  the  orders 
of  the  owners,  he  has  no  power  to  hypothecate 
the  vessel." 

1  Pars.  Mar.  L.,  436 ;  7^  Mary  Ann,  4  Notes 
of  Cases,  876;  10  Jurist,  358. 
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In  any  point  of  view,  the  bottomry  bond 
could  only  be  good  for  repairs  and  outfit,  and 
would  not  cover  previous  indebtedness  assumed 
by  the  master. 

Hurry  v.  The  John  &  Alice,  1  Wash.  (C.  C), 
298. 

Mr.  Thomaa  J.  Durant,  for  appellees: 

1.  The  war  of  the  rebellion  was  a  civil  war; 
the  inhabitants  of  the  rebel  territory  were  public 
enemies  of  the  United  States,  and  the  latter  bad 
the  same  rights  and  powers  against  the  former 
which  could  be  exercised  in  regard  to  enenaiea 
in  the  case  of  a  foreign  war. 

Priie  Caeet,  2  Black,  666  (67  U.  S.,  XVTL, 
476),  et  teg. 

2.  The  hostile  soil  and  inhabitants  of  Loui- 
siana, conquered  by  the  arms  of  Uie  United 
States  were  held,  controlled  and  governed  by 
the  powers  of  the  United  States  only,  and  the 
court  was  in  the  judgment  of  the  Commander- 
in  Chief  necessary  to  execute  his  powers  and 
duties.  Such  court  was,  therefore,  lawfully 
constituted. 

Orots  V.  Harriton,  16  How., 164;  Leitentdorfer 
V.  Webb,  20  How.,  176  (61  U.  8.,  XV.,  891). 

8.  The  only  exception  that  has  been  buk- 
gested  to  the  power  of  the  executive  in  the  or- 
ganization of  courts  in  a  conquered  district,  ia 
found  in  the  case  of  Jeeker  v.  Montgomery.  18 
How.,  Ill  (58  U.  S.,  XVI.,  811).  et  teg.,  which, 
while  admitting  the  power  to  establish  all  other 
species  of  court,  holds  that  it  does  not  exteod 
to  the  establishment  of  prize  courts.  That 
case,  if  it  be  law,  does  not  affect  the  present 
one,  which  is  not  a  prize  case. 

4.  The  Provisional  Court  in  Louisiana 
founded  by  lawful  authority,  was  not  a  con- 
stitutional court  over  which  this  court  conld 
exercise  appellate  jurisdiction;  it  was  analo- 
gous to  the  territorial  courts;  and  as  in  these 
the  -creative  power.  Congress  has  the  right  to 
vest  admiralty  jurisdiQtion,  so  in  the  Provis- 
ional Court,  the  creative  power,  the  Executive 
had  the  right  to  vest  a  like  jurisdiction. 

See,  Int.  Go.  v.<  Canter,  1  Pet.,  611. 

6.  By  the  order  of  the  Executive,  constitut- 
ing this  Provisional  Court  in  Louisiana,  its 
judgments  were  to  be  final  and  conclusive,  t. «., 
without  appeal. 

6.  If  there  be  any  doubt  as  to  the  right  of 
the  Commander-in-Chief  of  the  Army  and 
Navy  to  establish,  by  his  own  will  and  power, 
the  Provisional  Court,  then  that  defect  sug- 
gested by  the  doubt  is  cured  by  the  Act'  of 
Congress  of  July  28,  1866,  14  Stat,  at  L.,  844, 
which  recognizes  and  confirms  the  court  with 
all  its  acts  and  doings. 

7.  But  if  this  court  can  take  jurisdiction  of 
the  case,  the  judgment  of  the  lower  court 
should  be  confirm^. 

8.  It  is  true  the  master  can  only  hypothecate 
the  vessel  to  secure  the  bond  when  there  is  a 
necessity  for  making  the  loan;  and  the  lender 
must  see  that  the  necessity  exists,  but  this  be  ia 
presumed  prima  facte  to  nave  done. 

The  Fortitude,  3  Sumn.,  268;  Tht  Duke  cf 
Bedford,  2  Hagg.,  800;  The  Kamak,  Law 
Rene,  for  Mar.  and  Apr.,  1869,  p.  288. 

And  in  the  case  at  bar  there  is  no  proof  to 
the  contrary. 

9.  The  burden  of  proof  was  on  the  daimaat, 
to  show  the  master  had  within  his  reach  either 
the  funds  required  for  the  exigency,  or  a  aaf- 
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flcient  personal  credit  of  the  owner  to  raise 
funds  without  hypothecatinj;  the  vessel,  but 
no  such  proof  was  made.  7%«  Mary  Ann,  4 
Notes  of  Cas..  879. 

Mr.  ChiffJuttke  CluMe  delivered  the  opin- 
ion of  the  court: 

The  flmt  question  to  be  examined  in  this  case 
is  one  nf  jurisdiction. 

The  suit,  shown  by  the  record,  was  originally 
insiituted  in  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana,  where  a 
decree  was  rendered  for  the  libelant.  From 
this  decree  an  appeal  was  taken  lo  ihe  Circuit 
Court,  where  the  case  was  pending,  when,  in 

1861,  the  proceedings  of  the  court  were  inter- 
rupted by  the  civil  war.  Louisiana  had  be- 
come involved  in  the  rebellion,  and  the  courts 
and  ofBcers  of  the  United  States  were  excluded 
from  its  limits.  In  1862,  however,  the  national 
authority  had  been  partially  re-established  in 
the  State,  though  still  liable  to  be  overthrown 
by  the  vicissitudes  of  war.  The  troops  of  the 
UDion  occupied  New  Orleans,  and  held  military 
possession  of  the  city  and  such  other  portions 
of  the  State  as  had  submitted  to  the  General 
Government.  The  nature  of  this  occupation 
and  possession  was  fully  explained  in  the  case 
of  The  Venice,  2  Wall.,  259  [89  U.  S.,  XVII., 
8661. 

Whilst  it  continued,  on  the  20th  of  October. 

1862.  President  Lincoln,  by  proclamation,  in- 
stituted a  Provisional  Court  for  the  Stale  of 
Louisiana,  with  authority,  among  other  powers, 
to  hear,  try  and  determine  all  causes  in  ad- 
miralty. Subsequently,  by  consent  of  parties, 
this  cause  was  transferred  into  the  Provisional 
Court  thus  constituted,  and  was  heard,  and  a 
decree  was  again  rendered  in  favor  of  the  libel- 
ants. Upon  the  restoration  of  civil  authority 
in  the  State,  the  Provisional  Court,  limited  in 
duration,  according  to  the  terms  of  the  procla- 
mation, by  that  event,  ceased  to  exist. 

On  the  28th  of  July,  1866,  Congress  enacted 
that  all  suits,  causes,  and  proceedings  in  the 
Provisional  Court,  proper  for  tlie  Jurisdiction 
of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana,  should  be 
transferred  to  that  court,  and  heard  and  deter- 
mined therein ;  and  that  all  judgments,  orders 
and  decrees  of  the  Provisional  Court  in  causes 
transferred  to  the  circuit  court  should  at  once 
become  the  orders,  judgments  and  decrees  of 
that  court,  and  might  be  enforced,  pleaded, 
and  proved  accordingly.    15  Stat,  at  L.,  866. 

It  is  questioned  upon  these  facts  whelJier  the 
establishment  by  the  President  of  a  Provisional 
Court  was  warranted  by  the  Constitution. 

That  the  late  rebellion,  when  it  assumed  the 
character  of  civil  war,  was  attended  by  the  gen- 
eral incidents  of  a  regular  war,  has  been  so  fre- 
quently declared  here  that  nothing  further  need 
be  said  on  tliat  point. 

The  object  of  the  National  Government,  in- 
deed, was  neither  conquest  nor  subjugation, 
but  the  overthrow  of  the  insurgent  organization, 
the  suppression  of  insurrection,  ana  the  re-es- 
tablishment of  legitimate  authority.  But  in  the 
attainment  of  theseends,  through  military  force, 
it  became  the  duty  of  the  National  Government, 
wherever  the  insurgent  power  was  overthrown, 
and  the  territory  which  had  been  dominated  by 
it  was  occupied  by  the  national  forces,  to  pro- 
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vide  as  far  as  possible,  so  long  as  the  war  con- 
tinued, for  the  security  of  persons  and  proi>- 
erty,  and  for  the  administration  of  justice. 

The  duty  of  the  National  Government,  inr 
this  respect,  was  no  other  than  that  which  de- 
volves upon  the  government  of  a  regular  bellig- 
erent occupving,  during  war,  the  territory  of 
another  lielllgerent.  It  was  a  military  duty,  to 
be  performed  by  the  President  as  Commander- 
in-Chief,  and  intrusted  as  such  with  the  direc- 
tion of  the  military  force  by  which  the  occupa- 
tion was  held. 

What  that  duty  is,  when  the  territory  occu- 
pied by  the  national  forces  is  foreign  territory, 
has  l)een  declared  by  this  court  in  several  cases 
arising  from  such  occupation  during  the  late 
war  with  Mexico.  In  the  case  of  Letientdorfer 
V.  WOb.  30  How.,  176  [61  U.  8.,  XV..  891]. 
the  authority  of  the  officer  holding  possession 
for  the  United  States  to  establish  a  provisional 
government  was  sustained ;  and  the  reasons  by 
which  that  judgment  was  supported,  appl^  di- 
rectly to  the  establishment  of  the  Provisional 
Court  in  Louisiana.  The  cases  of  Jeeker  v, 
Montgomery,  18  How..  498,  and  18  How.,  110 
[59  U.  8.,  XV  ,  811],  and  Oroti  v.  Harriton,  16 
How.,  184  (see,  also,  U.  S.  v.  Biee,  4  Wheat, 
246;  and  Texaiv.  White  {ante,  227).  may  also  be 
cited  in  illustration  of  the  principles  applicable 
to  military  occupation. 

We  have  no  doubt  that  the  Provisional  Court 
of  Louisiana  was  properly  established  b^  the 
President  in  the  exercise  of  his  constitutional 
authority  during  the  war;  or  that  Congress  had 
power,  upon  the  close  of  the  war,  ana  the  dis- 
solution of  the  Provisional  Court,  to  provide  for 
the  transfer  of  cases  pending  in  that  court,  and 
of  its  judgments  and  decrees,  to  the  proper 
courts  of  the  United  States. 

The  case  then  bein^  regularly  here,  we  will 
proceed  to  dispose  of  it. 

The  object  of  the  original  suit  was  the  enforce- 
ment of  a  lien  upon  the  bark,  Grapeshot,  created 
by  a  bottomry  bond,  executed  by  her  master, 
one  Joseph  S.  Clark,  in  favor  of  Wallerstein, 
Massett  &  Co.,  at  Rio  Janeiro,  upon  the  15th 
of  April,  1858. 

The  libel,  filed  by  Wallerstein,  Massett  &  Co. , 
on  the  8d  of  July,  1858,  alleged  that  the  bark 
Grapeshot,  lying  in  the  Port  of  Rio,  during  the 
month  of  April,  1858,  was  in  great  need  of  rep- 
aration, provisions  and  other  necessaries  to  ren- 
der her  Bt  and  capable  of  proceeding  thence  on 
her  in  tended  voyage  to  the  Port  of  New  Orleans; 
and  Joseph  S.  Clark,  the  master  of  the  bark, 
not  having  any  funds  or  credit  there,  and  the 
owner  of  the  said  bark  not  residing  in  Rio,  and 
having  no  funds  or  credit  there,  that  the  libel- 
ants, at  the  request  of  Clark,  advanced  and  lent 
to  him  $9,767.40,  on  the  bottomry  and  hypothe- 
cation of  the  bark,  at  the  rate  of  19i  per  cent, 
maritime  interest;  that  Clark,  as  master,  did 
really  expend  the  sum  borrowed  for  the  repair- 
ing, victualing  and  manning  of  the  l>ark  in 
oi^er  to  enable  her  to  proceea  to  New  Orleans; 
that  the  bark  could  not  possibly  have  proceeded 
with  safety  upon  her  voyage  without  such  re- 
pairs, and  other  necessary  expenses  attending 
the  refitting  of  hor;  that  she  sailed  and  arrived 
safe  at  New  Orleans  on  or  about  the  7th  of  June, 
1858;  and,  that  the  bond  was,  at  the  proper 
time,  presented  for  payment  to  Clark,  who  re- 
fused to  discharge  it. 
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Upon  this  libel,  process  was  issued,  and  the 
yeseel  and  her  freight  were  seized.  Subsequently 
the  vessel  was  sold  under  aa  order  of  the  court, 
and  the  proceeds,  together  with  the 'freight 
money,  amounting  in  the  whole  to  |13,H05.t5, 
were  deposited  in  the  registry  on  the  2d  of  Sep- 
tember, 1808. 

On  the  Ist  of  November,  1858,  George  Law, 
the  claimant  of  the  vessel  and  freight,  filed  his 
answer,  denyingthe  necessity  of  the  repairs  and 
supplies,  alleged  to  have  been  paid  for  by  the 
money  raised  upon  the  bottomry  bond,  and  al- 
leging fraudulent  collusion  between  the  master 
and  lenders,  to  the  prejudice  of  the  claimant. 
The  answer  set  out  at  large  the  history  of  The 
GraDeshot,  from  the  time  she  left  New  Yorl^, 
on  or  about  the  9th  of  February,  1857,  to  the 
date  of  her  arrival  in  New  Orleans,  on  or  about 
the  7th  of  June,  1858.  It  is  represented  that 
the  bark,  when  she  left  New  York,  was  stout 
and  stanch,  well  fitted,  and  supplied  for  her 
then  intended  voyage  to  Constantinople,  and 
for  the  return  voyage  to  New  York ;  that  In- 
stead of  returning  from  Constantinople  to  New 
York,  the  master,  Clark,  embezzled  the  freight 
earned  in  the  vovage  out,  and  engtu^ed  the  ves- 
sel in  voyages  lor  his  own  benefit,  until  he 
caused  her  to  be  stripped  at  Rio  of  her  copper, 
whidi  was  replaced  by  second-hand  and  indif- 
ferent metal,  owned  by  Clark,  and  put  on  her 
in  fraud  of  the  claimant;  that  the  dishonest 
practices  of  Clark  were  well  known  at  Rio,  and 
that  \he  libelants  were  fully  cognizant  of  them. 
The  answer  further  denied  the  charge  of  the 
libel,  that  the  claimant  had  no  funds  or  credit 
at  Rio,  and  averred  that  he  had  credit  to  pro- 
cure and  obtain  the  necessary  funds,  and  that 
the  master  was  under  no  necessity  to  resort  to 
the  bottomry  upon  the  vessel.  The  answer  fur- 
ther alleged  that  there  was  no  inspection  or  sur- 
vey of  the  vessel  with  reference  to  the  necessity 
for  repairs;  and  that  the  alleged  expenses  for 
repairs  and  provisions  far  exceeded  the  sums 
actually  expended,  of  all  which  the  libelants 
had  notice. 

Before  proceeding  to  examine  the  evidence, 
taken  under  these  pleadings,  it  will  be  proper 
to  consider  the  principles  of  maritime  law  ap- 
plicable to  the  case. 

A  bottomry  bond  is  an  obligation,  executed, 
generally,  in  a  foreign  port,  by  the  master  of  a 
vessel  for  repayment  of  advances  to  supply  the 
necessities  of  the  ship,  together  with  such  inter- 
est as  may  be  agreed  on ;  which  bond  creates  a 
lien  on  the  sliip,  which  may  be  enforced  in  ad- 
mirality  in  case  of  her  safe  arrival  at  the  port 
of  destination ;  but  becomes  absolutely  void  and 
of  no  effect  in  case  of  her  loss  before  arrival. 
Carrington  v.  PraU,  18  How.,  67  [59  U.  S., 
XV.,  268];  ne  Atlai,  2  Hagg.,  67,  68. 

Such  a  bond  carries  usually  a  very  high  rate 
of  interest,  to  cover  the  risk  of  loss  of  the  ship 
as  well  as  a  liberal  indemnity  for  other  risks  and 
for  the  use  of  the  money,  and  will  bind  the  ship 
only  where  the  necessity  for  supplies  and  re- 
pairs, in  order  to  the  performance  of  a  contem- 
plated voyage,  lea  real  necessity , and  neither 
the  master  nor  owners  have  funds  or  credit  avail- 
able to  meet  the  wants  of  the  vessel. 

Sometimes  bonds,  bearing  only  the  ordinary 
rate  of  interest,  or  executed  under  circumstances 
more  or  less  difi^erent  from  those  just  stated, 
are  called  bottomry  bonds,  and  are  enforced  as 
6U 


such  {The  Trident,  1  W.  Rob.,  29;  Brig Draeo, 
2  Sumn.,  167;  1  Pars.,  Ship.,  118,  120);  but 
the  general  description  just  given  embraces 
most  instruments  known  under  that  name,  and 
is  sutflciently  accurate  for  the  case  presented  by 
the  record. 

There  Is  no  question  in  this  case  as  to  the 
character  of  the  bond;  nor  as  to  the  safe  ar- 
rival of  the  ship;  nor  as  to  the  validity  of  the 
bond  if  the  lien  can  be  held  valid.  The  con- 
troversy turns  on  the  question  of  necessity  for 
repairs  and  supplies,  and  for  credit. 

We  are  to  consider,  therefore,  what  degree 
of  necessity  for  supplies  or  repairs,  and  what 
degree  of  necessity  for  credit  in  that  form,  -will 
warrant  a  master  in  borrowing  upon  bottomry. 

Where  the  claim  of  the  material  man  is 
against  the  owner  only,  and  no  privilege  is  given 
upon  the  vessei,  no  necessity  need  be  shown 
affirmatively.  The  master,  in  the  absence  of 
known  fraud,  is  fully  authorized  to  represent 
the  owners  in  all  matters  relating  to  the  ship; 
and  it  will  always  be  presumed  that  supplies 
and  repairs,  ordered  by  the  master,  were  reason- 
ably fit  and  proper,  unless  there  is  clear  proof 
to  the  contrary,  and  also  proof  of  collusion  by 
the  material  man. 

But  something  more  is  required  when  the 
claim  is  against  the  ship  itself.  Such  a  claim 
can  be  asserted  only  as  a  lien  or  privilege  upon 
the  vessel.  And  the  rule  is  that  such  a  lien  for 
supplies  and  materials,  or  for  money  advanced 
for  the  ship,  since  it  is  created  and  exists  with- 
out record,  or  other  public  notice,  can  only  be 
established  upon  circumstances  of  actual  ne- 
cessity. 

Proof  of  absolute  and  indispensable  necessity, 
however,  is  not  required  in  order  to  the  estab- 
lishment of  such  a  lien,  where  supplies  and 
materials  are  furnished  on  the  credit  of  the 
ship,  or  of  the  ship  and  owners,  in  a  foreign 
port.  In  such  cases,  courts  of  admiralty  do 
not  scrutinize  narrowly  the  account  against  the 
ship.  They  will  reject,  undoubtedly,  all  un- 
warranted {The  Oognae,  2  Hagg..  887)  charges; 
but  upon  proof  that  the  furnishing  was  in  ^od 
faith,  on  the  order  of  the  master,  and  really 
necessary,  or  honestly  and  reasonably  believed 
by  the  furnisher  to  be  necessary  for  the  ship 
while  lying  in  port,  or  to  fit  her  for  an  mtended 
voyai^,  the  lien  will  be  supported  (77^  Oeneral 
Smith,  4  Wheat.,  443;  Peyroux  v.  Hotcard,  7 
Pet.,  824;  The  Neitor,  1  Sumn.,  78);  unless 
it  is  made  to  appear  affirmatively^  that  the  credit 
to  the  ship  was  unnecessary,  either  by  reason 
of  the  master  having  funds  in  his  possession 
applicable  to  the  expenses  incurred,  or  credit 
of  his  own  or  of  his  owners,  upon  which  funds 
could  l>e  raised  by  the  use  of  reasonable  dili- 
gence; and  that  the  material  man  knew,  or 
could,  by  proper  inquiry,  have  readily  in  formed 
himself  of  the  facta,-  The  FortUude,  8  Sumn., 
246,  247. 

It  has  been  supposed  that  a  more  strineent 
rule  than  that  juat  stated  was  sanctionea  by 
this  court,  at  the  December  Term,  1856,  in  the 
case  of  The  Sultana,  reported  under  the  title 
of  Pratt  V.  Seed,  19  How.,  859  [60  U.  S., 
XV,,  660]. 

In  that  case,  coal  for  generating,  steam  waa 
supplied  to  The  Sultana  of  Buffalo,  in  New 
York,  at  Erie,  in  Pennsylvania.  The  master 
was  sole  owner,  and  luiown  as  such  by  the  fur- 
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nisber  of  the  coal.  The  supplies  were  furnished 
from  time  to  time  during  a  period  of  nearly 
two  years,  and  formed  the  subject  of  a  running 
account  of  debit  and  credit  extending  through 
that  time.  The  evidence  warranted  the  im- 
presrion,  conflrmed  by  the  fact  of  sole  owner- 
ship in  the  master,  that  the  credit  was  given  to 
the  ^master  and  not  to  the  ship.  It  was  held 
that  no  lien  attached  to  the  steamer  for  the  sup- 
plies thus  furnished. 

We  have  no  doubt  that  the  case  was  rightly 
decided.  There  are,  however,  expressions  in 
the  opinion  which,  separated  from  the  case, 
appear  to  sanction  the  doctrine  that,  in  order 
to  the  creation  of  a  lien  on  the  vessel,  express 
proof  of  an  unforeseen  emergency  creating  a 
necessity  for  supplies  is  necessary,  and  also  of 
the  existence  of  a  necessity  for  credit  on  the 
ship. 

But  that  it  was  not  intended  by  the  court  to 
establish  any  other  rule  than  that  previously 
recognized,  sufflcienlty  appears  from  an  opin- 
ion pronounced  in  the  case  of  The  Nevertink, 
Southern  Dist.  of  N.  Y..  Nov.,  1867.  by  the 
learned  judge  who  delivered  its  judgment  in 
the  case  of  The  duUana.  What  was  said  in 
the  former  case  suflScientlv  shows  that  the  lat- 
ter judgment  was  intendea  only  to  affirm  that 
then  must  be  an  apparent  necessity  for  the 
credit  as  well  as  an  actual  necessity  for  the  sup- 
plies, and  that  in  the  case  before  the  court  there 
was,  in  fact,  no  such  necessity  as  was  essential  to 
the  creation  of  a  lien  upon  the  steamer.  It  was 
not  intended  to  deny  that  this  apparent  neces- 
sity might  be  presumed  from  the  necessity  for 
supplies,  from  the  general  authority  of  the 
master,  and  from  general  good  faith  in  the  par- 
ticular transaction. 

It  has  been  supposed  also  that  the  judgment 
of  this  court  in  the  case  of  The  Bark  Laura, 
10  How.,  aojao  U.  8.,  XV.,  537].  reported  as 
Thomat  v.  Osbom,  required  affirmative  proof 
of  the  necessity  of  credit  to  the  ship,  in  order 
to  the  creation  of  a  lien  on  tbe  vessel.  The 
oooitsaid,  that  "The  limitation  of  the  authority 
of  the  master  to  cases  of  necessity,  not  only  of 
repairs  and  supplies,  but  of  credit  to  obtain 
them,  and  the  requirement  that  the  lender  or 
furnisher  should  see  to  it  tttat  apparently  such 
«  case  of  necessity  exists,  are  as  ancient  and 
well  established  as  the  authoritv  itself. "  There 
to  nothing  in  the  language  which  necessarily 
'denies  th^  proved  necessity  for  repairs  may  bie 
received  as  presumptive  evidence,  sufficient,  in 
tlie  absence  of  other  information,  to  establish 
«  case  of  apparent  necessity  upon  which  the 
lender  or  furnisher  may  safely  act.  And  the 
'Citations  from  the  Digest  and  the  Consolato  del 
Hare,  made  to  show  the  antiquity  of  the  doc- 
trine, seem  to  have  reference  only  to  the  condi- 
tion of  the  ship,  and  not  to  the  condition  of  the 
-oedit  of  the  ownen>  or  master. 

We  are  satisfied  that  neither  of  the  two  cases 
Just  referred  to,  when  properly  considered  in 
'Cgonection  with  the  proofs  before  the  court, 
■Ctn  be  r^arded  as  in  conflict  with  the  rule  we 
have  stated,  which,  prior  to  these  decisions, 
kad  been,  undoubtedly,  received  upon  the  gen- 
«nl  consent  of  authorities  as  the  true  rule  on 
the  subject  of  implied  hypothecation  for  repairs 
4od  supplies,  or  for  advances  having  the  same 
MWion  to  the  ship. 

We  have  tieen  induced  to  state  this  doctrine 
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of  implied  hypothecation  somewhat  fully,  not 
only  l)ecause  it  seemed  desirable  to  correct  a 
common  misunderstanding  of  these  cases,  but 
because  of  the  close  analogy  in  origin,  effect 
and  incidents  between  implied  hypothecation 
and  express  hypothecation  by  bottomry. 

It  is,  indeed,  difficult  to  trace,  either  in  reason 
or  in  the  authorities,  any  marked  line  of  dis- 
crimination between  them.  In  the  case  of  The 
Aurora,  decided  in  1816,  this  court  said:  '*  To 
make  a  bottomry  bond,  executed  by  the  master, 
a  valid  hypothecation,  it  must  be  shown  by  the 
creditor  that  the  master  acted  within  the  scope 
of  his  authority;  or,  in  other  words,  that  the 
advances  were  made  for  repairs  or  supplies 
necessary  for  effecting  the  objects  of  the  voy- 
age, or  the  safety  and  security  of  the  ship.  And 
no  presumption  should  arise  in  the  case  that 
such  repairs  or  supplies  could  be  procured  on 
reasonable  terms  with  the  credit  of  the  owner, 
independent  of  such  liypothecation."  1 
Wheat..  06. 

And  it  was  further  said,  in  the  same  case, 
that  "  It  is  incumbent  on  the  creditor  who 
claims  an  hypothecation  to  prove  the  actual  ex- 
istence of  those  things  which  give  rise  to  his 
demand ;  and  if  it  appear  on  his  own  showing, 
or  otherwise,  that  ho  has  funds  of  the  owners 
in  his  possession  which  might  have  been  ap- 
plied to  the  demand,  and  he  has  neglected  or 
refusedtodoso,  he  must  fail  in  his  claim."  1 
Wheat.,  105. 

And  this,  undoubtedly,  is  the  general  rule 
also  in  respect  to  implied  hypothecation.  The 
principles  on  which  it  rests  were  fully  explained 
and  illustrated  by  Mr.  Juitiee  Story,  in  1838,  in 
the  case  of  The  Pbrtaude,  3  Sumn.,  232. 

It  has  been  thought  that  a  distinction  be- 
tween the  lien  for  repairs  and  supplies,  or  ordi- 
nary advances  to  pay  for  them,  and  the  lien  of 
bottomry,  may  be  found  in  that  "  superadded 
necessity"  of  which  the  learned  judge  speaks, 
in  the  case  last  cited,  as  distinguishing  the  for- 
mer from  the  latter.  There  must,  he  said  in 
substance,  not  only  be  a  necessity  for  the  re- 
pairs, but  a  necessity  for  resorting  to  a  bottomry 
loan.  Ibid.,  234.  But  this  ruling  must  be  taken 
with  the  qualification  previously  established  by 
this  court  in  the  case  of  The  Virgin,  8  Pet., 
554,  where  it  was  held  that"  the  necessity  of 
the  supplies  and  repairs  being  once  made  out, 
it  is  incumbent  on  the  owners,  who  assert  that 
they  could  have  obtained  upon  their  personal 
credit  without  bottomry,  to  establish  that  fact 
by  competent  proofs,  unless  it  is  apparent 
from  the  circumstances  of  the  case."  It  is  only 
when  such  competent  proofs  have  been  adduced 
or  the  practicability  of  raising  funds  on  credit 
has  l)een  made  to  appear  from  circumstances, 
that  the  lender  is  held  responsible  for  failing 
to  make  due  inquiry. 

In  the  absence  of  such  proofs  or  ciroum- 
stances,  an  apparent  necessity  for  credit  by 
bottomry  must  be  regarded  as  established  when 
the  necessity  for  repairs  is  proved. 

A  more  substantial  distinction  lietween  tbe 
implied  and  the  express  hypothecation  may, 
perhaps,  be  found  in  the  greater  diligence  re- 
quired of  tbe  lender  on  bottomry  than  of  tbe 
material  man  in  inquiry  concerning  the  necra- 
sity  for  repairs.  The  authorities  on  this  sub- 
ject are  not  easily  reconciled;  but  they  may  be 
best  harmonized,  perhaps,  in  the  proposition 
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that,  if  DO  necessitT  for  repairs  is  established,  a 
bottomry  bond  will  not  be  supported  in  the  ab- 
sence of  proof  that  the  lender,  after  using  rea- 
sonable diligence  to  ascertain  the  facts,  had 
good  reason  to  believe,  and  did  believe,  that  the 
necessity  really  existed.  And  this  is  warranted 
by  good'reasoa.  The  maritime  law  seeks  ec^ually 
the  general  promotion  of  commercial  mter- 
course  and  the  most  complete  securitv  in  pri- 
vate transactions;  and  neither  can  well  be  rec- 
onciled with  the  support  of  hypothecations 
which  partake  largely  of  the  nature  of  hazard, 
made  where  the  owner  cannot  be  consulted,  at 
extraordinary  rates  of  interest,  agreed  upon  by 
the  master  and  the  lender,  and  under  circum- 
stances favorable  to  collusion  and  fraud,  unless 
the  lender  be  held  to  reasonable  diligence  in 
inquiring  as  to  the  existence  of  the  facts  of  dis- 
tress and  necessity  for  repairs,  which  alone 
warrant  such  transactions. 

The  doctrine  on  the  subject  of  maritime  hy- 
I>othecalion,  so  far  as  it  seems  useful  to  con- 
sider it  in  this  case,  may  be  summed  up,  we 
think,  in  these  propositions: 

1.  Liens  for  repairs  and  supplies,  whether 
implied  or  express,  can  be  enforced  in  admi- 
ralty onl^  upon  proof  made  by  the  creditor  that 
the  repairs  or  supplies  were  necessary,  or  be- 
lieved, upon  due  inquiry  and  credible  repre- 
sentation, to  bo  necessary. 

2.  Where  proof  is  made  of  necessity  for  the 
repairs  or  supplies,  or  for  funds  raised  to  pay 
for  them  by  the  master,  and  of  credit  given  to 
the  ship,  a  presumption  will  arise,  conclusive, 
in  the  absence  of  evidence  to  the  contrary,  of 
necessity  for  credit. 

3.  Necessity  for  repairs  and  supplies  is  proved 
where  such  circumstances  of  exigency  are 
shown  as  would  induce  a  prudent  owner,  if 
present,  to  order  them,  or  to  provide  funds  for 
the  cost  of  them  on  the  security  of  the  ship. 

4.  The  ordering,  by  the  master,  of  supplies 
or  repairs  upon  the  credit  of  the  ship,  is  sulfi- 
cicnt  proof  of  such  necessity  to  support  an  im- 
plied hypothecation  in  favor  of  the  material 
man,  or  of  the  ordinary  lender  of  money,  to 
meet  the  wants  of  the  ship,  who  acts  in  good 
faith. 

6.  To  support  hypothecation  by  bottomry, 
evidence  of  actual  necessity  for  repairs  and 
supplies  is  required  and,  if  the  fact  of  necessity 
be  left  unproved,  evidence  is  also  required,  of 
due  inquiry  and  of  reasonable  grounds  of  be- 
lief that  the  necessity  was  real  and  exigent. 

These  principles  are  now  to  be  appllMi  to  the 
case  before  us.  The  pleadings  make  distinct  issues 
upon  the  necessity  for  repairs,  the  necessity  for 
credit,  and  exercise  of  due  diligence  in  inquiry 
for  the  lender. 

On  examining  the  proofs  we  find  great  con- 
trariety in  evidence,  but  we  think  it  sufficiently 
established  that  Clark,  the  master  of  The  Grape- 
shot,  if  not  guilty  of  actual  fraud,  was  very 
negligent  of  his  duties  as  master. 

It  is  alleged  in  the  an8weT,and  the  allegation  is 
supported  by  credible  testimony,  that  the  voyage 
for  which  she  was  originally  destined  was  from 
New  York  to  Constantinople  and  back.  The 
bark  sailed  from  New  York  in  February,  1857, 
and  the  voyage  to  Constantinople  was  accom- 
plished in  due  time;  but,  instead  of  obtaining 
a  return  freight  for  New  York,  the  master  en- 
gaged the  bark  in  a  new  voyage.  He  purchased 
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a  cargo  of  salt,  partly  at  Ivica  and  partly  «t  the- 
Isle  de  Sal,  one  of  the  Cape  de  Verde  laUods. 
and  carried  it  to  Rio,  where  he  lay  for  some- 
time ;  then  returned  to  the  islands  for  anotbeir 
cargo  of  salt,  with  which  he  arrived  at  Rio  early' 
in  January,  1858,  and  remained  thereuntil  April, 
when  he  finally  took  a  cargo  for  the  United- 
States;  not  then,  however,  for  New  York,  but 
for  New  Orleans. 

There  is  some  evidence  that  the  new  yoj- 
ages  were  for  purposes  of  private  speculation 
by  the  master,  and  this  theory  receives  partial 
confirmation  from  a  letter  written  by  him    U> 
the  owner  from  Constantinople,  in  which  be 
admits  that  he  could  obtain  a  paying  freight 
for  New  York,  but  states  that  he  bad  deter- 
mined to  seek  more  profitable  employment  for 
the  vessel,  in  a  voyage  to  Rio  with  salt.  On  the- 
other  hand,  it  appears  that  nothing  was  kept. 
secret  from  the  owner,  unless  it  be  the  fact  of 
private  speculation,  for  the  letters  of  the  mas- 
ter show  that  he  was  advised  from  time  to  tune- 
of  all  the  movements  of  the  vessel. 

These  transactions  are  adverted  to  only  be- 
cause, though  having  no  direct  bearing  upon 
the  case,  they  cast  some  light  upon  the  subse- 
quent conduct  of  the  master. 

The  liabilities,  except  those  charged  under- 
date  of  October  Slst,  1857,  which  form  the- 
basis  of 'the  bottomry  bond,  were  incurred,  if 
incurred  at  all,  while  the  ship  remained  at  Rio, 
from  January  2,  lo  April  19,  1858.  They  con- 
sist of  charges  for  supplies  and  repairs. 

As  to  the  necessity  for  repairs,  the  libelants  have- 
put  in  the  depositions  of  Clark,  the  master,  and. 
of  the  furnishers  at  Rio.  The  respondent,  on 
bis  side,  has  put  in  the  depositions  of  several 
seamen  who  made  part  of  the  crew  of  The- 
Orapeshot. 

The  evidence  of  these  witnesses  cannot  be 
reconciled.  The  witnesses  for  the  libelants  are  - 
positively  contradicted  by  the  witnesses  for  the- 
respondent.  Clark,  for  example,  says  that  on 
the  last  voyage  to  the  Cape  de  Verde  Islands  and 
back  to  Rio,  The  Qrapeshot  leaked  badly,  and 
that  she  lost  nine  hundred  bushels  of  salt  by  tbe- 
water,from  the  leaking.  And,  as  to  the  leaking,, 
his  testimony  is,  to  some  extent,  corroborat«9d 
by  that  of  the  repairer.  But  three  of  the  crewr, 
examined  on  this  point,  testify  positively  that 
there  was  no  damage  from  leaking.  As  to  in- 
juries to  the  bottom  of  the  vessel,  and  the  ne- 
cessity for  recoppering,  Clark  says  nothing  in 
his  deposition;  he  merely  slates  that  the  ac- 
counts of  the  material  men  are  just  and  correct, 
and  they  testify  that  the  repairs  and  suppliea- 
were  necessary.  On  the  other  hand,  acme 
of  the  crew  testify  tbat  the  repairs  were  quite 
unnecessary,  that  the  copper  put  upon  her  was 
inferior  to  the  copper  taken  off,  and  the  veaael 
when  nominally  repaired  was  less  stanch  than 
before.    There  is  more  to  the  same  effect. 

It  is  said  that  the  evidence  of  the  seamen  is. 
unworthy  of  credit.    It  was  certainly  taken  in 
a  very  loose  and  unsatisfactory  way.    But  this. 
was  the  fault  of  the  comminioner,  and  not  of 
the  witnesses.    On  the  main  points  at  iaaue 
their  testimony  is  clear  and  distinct  enough 
and  we  perceive  no  reason  for  discrediting  ii. 

We  have  examined  it  with  care,  and,  taken 
in  connection  with  the  whole  evidence  on  both 
sides,  it  has  satisfied  us  that  we  cannot  hold 
the  necessity  for  repairs  as  established. 
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And  thia  view  is  confirmed  by  tbe  absence  of 
any  surrey  or  examination  by  public  aulhority, 
or  by  competent  and  disinterested  persons  for 
'*-:.  purpoee  of  ascertaining  the  necessity  for 
repairs.  In  the  case  of  TTie  Cognac,  2  Ha«g., 
877,  887,  the  bottomry  bond  wasauthorizedby 
the  French  Tribunal  of  Commerce  at  the  port 
of  repair,  and  also  bjr  the  Brftish  vice-consul 
there,  and  yet  the  British  Court  of  Admiralty 
disallowed  some  of  the  items  covered  by  tbe 
bond.  And  in  the  case  of  ITie  Fortitiule  the 
bottomry  bond  was  supported  by  evidence  of  a 
surrey,  called  by  the  master  and  conducted  by 
persons  skilled  in  nautical  affairs.  This  was, 
as  the  learned  judge  observed,  "what  every  pru- 
dent master  ought  to  do  under  tbe  like  circum- 
stances." 

We  do  not  say  that  such  a  survey  is  indis- 
pensable. Ko  doubt  proof  of  the  necessity  and 
of  the  extent  of  the  necessity  may  be  otherwise 
made.  Bui  where  the  repairs  alleged  to  be  made 
are  extensive,  and  the  necessity  otherwise  left 
in  doubt,  the  absence  of  such  an  examination 
will  go  far  to  warrant  the  conclusion  that  no 
r^  necessity  existed. 

The  evidence  in  respect  to  the  bills  for  sup- 
plies covered  by  the  bottomry  bond  is  not  so 
strong  as  to  the  absence  of  necessity  for  them. 
But  there  are  some  items  Included  in  these  bills, 
and  particularly  a  ve^  considerable  item  stated 
as  a  general  balance  u>und  due  on  a  former  ac- 
count of  the  consignee  of  the  ship,  which  can 
hardly  be  regarded  as  subjects  of  bottomry. 

Under  these  circumstances,  if  there  were  any 
proof  affecting  the  lenders  with  actual  knowl- 
edge of  the  facts,  it  would  be  our  duty  to 
pronounce  the  bottomry  wholly  invalid.  For 
there  is  no  evidence  that  the^  made  any  in- 
quiiy  whatever,  and  the  maritime  law  holds 
them  to  reasonable  dilligence  in  this  respect. 

But  mere  omission  to  make  inquiry  will  not 
invalidate  tbe  bond  altogether.  It  may  be  good 
in  part  and  void  in  part.  And  where,  as  in  this 
case,  part  of  the  repairs  and  supplies  have  been 
shown  to  be  necessanr.  and  there  is  no  reason 
to  impute  fraud  or  collusion  to  the  lenders,  the 
bond,  though  void  as  to  the  items  of  which  the 
necessity  is  disproved  or  not  shown,  may  prop- 
erly be  held  valid  as  to  those  items.the  necessity 
of  which  is  shown. 

Under  the  view  which  we  have  taken  of  this 
case  it  is  not  necessary  to  consider  the  evidence 
as  to  tbe  necessity  for  credit.  It  may  be  of 
use,  however,  to  observe  that  while  there  is 
evidence  to  show  that  the  respondent.  Law.  was 
a  man  of  large  means,  and  known  as  such  by 
some  persons  in  Rio,  the  proof  does  not  satisfy 
us  tliat  tbe  sum  named  in  the  bond  could  hare 
been  raised  on  his  credit  at  rates  more  advan- 
tageous than  were  actually  obtained,  much  less 
that  the  lenders  in  this  case  could  by  any  dili- 
gence of  inqidry  have  learned  that  this  might 
be  done.  It  is  matter  of  history,  of  which  tbe 
court  wiU  take  notice,  that  the  year  18S7  was 
a  year  of  financial  revulsion  and  distress 
throughout  the  greater  part,  if  not  the  whole, 
of  the  commercial  world,  the  effects  of  whicli 
were  still  felt  in  the  spring  of  1858.  In  such  a 
time  proof  of  the  practicability  of  obtaining 
funds,  in  a  port  so  remote,  upon  the  credit  of 
the  owner,  should  be  clear,  indeed,  in  order  to 
affect  a  lender  upon  bottomry  with  the  duty  of 
inquiry. 

See  9  Wall. 


On  the  whole,  the  decree  of  the  circuit  court 
must  be  reversed,  and  the  cause  must  be  re- 
manded to  that  court  with  directions  to  refer 
the  accounts  for  repairs  and  supplies  to  one  or 
more  commissioners  experienced  in  commerce 
and  of  known  intelligence  and  probity,  to  ascer- 
tain, under  the  instructions  of  the  court,  what 
portion  of  the  repairs  and  supplies,  actually- 
furnished  to  the  ship,  were  really  necessary,, 
and  for  the  amount  thus  ascertained  and  ap- 
proved by  the  court  to  enter  demtefor  ikn  Ubk- 
anti. 

g    fi rr  Wall      RAg 

dted— 9  Wall.,  769 ;  ]0  Wall.,  201, 212,  217 ;  13  Wall., 
885 :  16  Wall.,  381 ;  17  Wall.,  8M9 ;  18  WaU.,  621.  S% ;  20 
Wall.,  164.  3M;  21  Wall.. 88, 688;  22  Wall.,  286. 806;  2a 
Wall.,  489;  107  V.  S.,  428 ; 3  Biss.,  101 ;  7  Blatohf..  878; 
10  Blatcbf..  514;  11  Blatchf.,  241;  14  Blatobf.,  35-42; 
1  Brown.,  688 ;  2  Ben.,  324 ;  7  Ben..  181 :  8  Ben..  23 :  » 
Ben..  88.88;  1  Wood,  2M;2Wood,  39-47:1  Sawy., 
188;  8  Sa try .,205;  6  Sawy.,  480;  1  Dill.,  381.  676;  2 
Hughes,  65,82;  6  Hughes,  485;  2  Low.,  9-484;  7  Am. 
Kep.,  196  (8S  la.,  9m -,9  Am.  Kep.,  671  (85  Ind.,  184J . 


EDWARD  M.  LINTBICUM,  Plff.  inBrr., 

«. 

ALEXANDER  RAY. 

<Ree  S.  C,  9  Wall..  241-248J 

Pogtesnon  ruj/leient  to  reeover  against  wrong-doer 
— right  of  using  viharf — eonglruetion  of  grant 
of. 

In  an  action  for  obateuoMng  a  wharf,  possession 
of  the  defendant  under  color  and  with  claim  of  title 
Is  Bufflclent  to  put  the  plaintiff  upon  proof  of  a 
better  title  to  the  wharf. 

.  A  grantof  the  right  of  using  the  wharf  buUt.  re- 
fers only  to  tbe  structure  then  erected,  when  th» 
right  was  not  attached  as  an  Incident  to  any  estate. 

[No.  81.] 
Argued  Feb.  iS.  1870.     Decided  Mar.  U,  1870. 

TN  ERROR  to  the  Supreme  Court  of  the  Dis- 
X    trict  of  Columbia. 

An  action  of  trespass  on  the  case  was  brought 
in  the  court  below  by  the  plaintiff  in  error,  to 
recover  damages  for  the  obstruction  of  a 
certain  wharf.  Judgment  having  been  given  for 
the  defendant,  tbe  plaintiff  suS  out  this  writ 
of  error. 

The  case  is  fully  stated  by  the  court. 

Meetn.  John  A.  Wills  and  Joseph  H. 
Br»dley,  for  plaintiff  in  error. 

Meurt.  W.  S.  Cox  and  W.  D.  Davldg^» 
for  defendant  in  error. 

Mr  Jtutiee  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case  for  obstructing^ 
the  plaintiff  in  the  use  of  a  wharf  in  the  City  of 
Georgetown,  in  (he  District  of  Columbia.  The 
wharl  is  situated  on  the  south  side  of  Water 
Street,  between  Market  and  Frederick  Streets, 
in  that  city,  and  extends  one  hundred  and  one 
feet  on  tbe  Potomac  River.  The  plaintiffs  as- 
sert a  right  to  its  use  under  various  mesne  con- 
veyances from  Francis  and  Charles  Lowndes. 
It  appears  irom  the  evidence,  that  in  the  year 
1800  these  parties  were  the  joint  owners  of  a 
wharf  occupying  the  site  of  the  present  wharf 
and  of  similar  dimensions.  At  the  same  time 
Francis  Lowndes  owned  in  his  own  right  two 
lots  on  the  north  side  of  Water  Street,  opposite 
to  the  wharf,  which  he  had  improved  by  the 
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erection  thereon  of  two  warehonaes.  These 
buildings  were  separated  from  each  other  by 
about  twenty  feet.  In  1804  the  two  Lowndes 
united  in  a  deed  conveying  to  Richard  and 
Leonard  H.  Jolms  the  intervening  lot  between 
the  two  buildings  with  its  appurtenances,  and 
al86  to  them,  their  heirs,  ana  assigns  the  priv- 
il^es  and  rights  of  using  the  wharf  built  "  by 
the  Lowndes,"  free  of  all  expense,  for  the 
purpose,  from  time  to  time,  of  mooring  their 
diips  or  vessels,  and  for  loading  and  unloading 
the  same,  and  for  all  goods  imported  or  ex- 
ported by_  them.  The  several  meme  convey- 
ances, which  bring  the  property  to  the  plaintiff, 
cover  the  same  lot  and  the  same  privileges  and 
rights  of  using  the  wharf,  describing  both  In 
similar  language. 

On  the  other  hand,  the  defendant  asserts  a 
right  to  the  wharf  itself,  as  it  now  exists,  and 
not  merely  a  right  to  its  use,  and  traces  bis  title 
to  the  same  original  source,  Francis  and  Charles 
Lowndes. 

It  appears  from  the  deeds  produced  that  in 
April,  1800,  these  parties  conveyed  to  one 
Templeman,  in  trust,  to  indemnify  him  for  his 
past  indorsements  and  any  future  mdoisements 
he  might  make  for  them,  and  one  John  Suter, 
on  notes  in  the  Bank  of  Columbia,  the  two  im- 
proved lots  on  the  north  side  of  Water  Street, 
and  the  wharf  mentioned.  The  trust  deed  was 
accompanied  with  a  power  to  the  grantee  to  sell 
tills  property,  and  apply  the  proceeds  to  the 
payment  of  the  notes  indorsed  by  him,  which 
•wen  not  taken  up  at  maturity  by  their  makers. 
In  1807,  Templeman  conveyed  the  property  to 
Walter  Smith,  upon  trust  to  sell  the  same, 
whenever  requested  by  the  Bank  of  Columbia 
to  pay  certain  notes.  In  this  conveyance  Francis 
Lowndes  joined.  By  sundry  metiie  convey- 
ances from  Walter  Smith,  the  property,  ascon- 
tended  by  the  defendant,  became  vested  in  him 
in  1858.  At  this  time  the  wharf,  which  ex- 
isted in  1804,  had  perished,  and  a  new  wharf, 
the  one  now  in  existence,  was  constructed  in  its 
place  by  the  defendant,  and  has  ever  since  re- 
tnained  in  his  exclusive  possession. 

We  do  not  deem  it  important  to  consider 
whether  the  conveyance  to  Smith  from  Temple- 
man, the  trustee,  was  authorized  by  the  power 
contained  in  the  deed  to  the  latter,  or  whether 
the  subsequent  convevances  under  Smith  oper- 
ated to  vest  a  good  title  to  the  land  upon  which 
the  present  wharf  is  situated,  or  such  a  right  of 
whifffage  as  to  authorize  the  construction  and 
exclusive  use  of  the  present  wharf.  The  pos- 
session of  the  defendant  under  color  and  with 
claim  of  title  is  sufficient  to  put  the  plaintiff 
upon  proof  of  a  better  title  to  the  wharf,  or,  at 
least,  of  an  equal  right  with  the  defendant  to 
Its  ose.  And  such  proof  he  has  not  produced. 
The  deed  of  the  two  Lowndes  to  the  Johns  in 
1804,  under  which  he  derives  all  the  claim  he 
possesses,  only  conferred  a  right  to  the  use  of 
the  wharf  then  in  existeuce,  and  not  any  gen- 
eral right  of  wharfage,  or  any  right  to  the  land 
coverM  by  the  wharf.  Its  language  is  that  it 
j^rants  the  right  "of  using  the  wharf  built"  by 
the  Lowndes,  referring  clearly  to  the  structure 
then  erected.  And  the  right  to  use  the  wharf 
is  limited  to  that  of  mooring  to  it  the  ships  and 
vessels  of  the  grantees,  for  loading  and  unload- 
ing, and  of  passing  over  it  goods  imported  or 
«x  ported  by  them.  The  deSi  contains  no  pro- 
fits 


vision  for  keeping  the  wharf  in  repair,  or  for 
building  a  new  one  in  case  of  its  destrucdon,  or 
any  clause  indicating  an  intention  to  confer  any 
right  or  privilege  of  greater  duration  than  that 
01  the  structure  then  existing;. 

Nor  was  the  right  to  use  the  wharf  made  ap- 
purtenant to  the  twenty  feet  lot  situated  on  the 
nonh  side  of  Water  Street,  by  being  conveyed 
to  the  Johns  in  the  same  instrument.  It  was  in 
no  way  connected  with  the  enjoyment  or  use  of 
the  lot,  and  a  right  not  thus  connected  cannot 
be  annexed  as  an  incident  to  land  so  as  to  be- 
come appurtenant  to  it.  Aekroyd  v.  Smith,  10 
C.  B.,  164. 

The  right  was  not  attached  as  an  incident  to 
any  estate;  it  passed  by  a  grant  in  gross,  and 
was  necessarily  limitea  in  its  duration  by  the 
existence  of  the  structure  with  which  it  was 
connected. 

JudgmtrU  affirmed. 

ated— 100  C.  8.,  682;  T  Sawy.,  U8 ;  M  Mioh.^  fSL 


THE    JUSTICES    OF     THE     80PREME 
COURT  OF  THE  STATE  OP  NEW  YORK 
FOR  THE  THIRD  JUDICIAL  DISTRICT 
AND  FOR  THE  COUNTY  OF  GREENE. 
AMD  THE   COUNTY  CLERK  OF  SAID 
COLTTTY,  Plff*.  in  Err., 
«. 
THE  UNITED  STATES,  ex  rel  Robkkt  Mur- 
BAT  and  WiLLiAK  BncKuev. 

(See  B.  C,  "The  Justices  v.  irttrray,"  •  Wall..  ST4-889. 

7th  Amendment  to  U.  8.  GomHtution—vneon- 
ttituttonal  lav. 

The  Ttta  Amendment  of  the  Constitution  of  tlie 
Cnited  States  applies  to  a  oause  tried  by  b]ui7  in  a 
state  court. 

So  much  of  the  6th  section  of  the  Act  of  Ck>nKres9. 
March  3, 1863,  entitled  "An  Act  relatlag  to  HMeat 
Corpus,  and  Regulating  ProceedlDgs  in  Certain 
Cases,  as  provides  for  the  removal  of  a  Judgment 
in  a  state  court,  in  a  cause  tried  by  a  Jurr,  to  the 
Circuit  Court  of  the  United  States  for  a  retrial,  on 
the  facts  and  lav.  is  not  in  pursuance  of  the  Consti- 
tution, and  Is  void. 

[No.  12.] 

B»-argued  FVt.  16, 1870.  Decided  Mmr.  U,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  this  case  are  very 
fully  stated  by  the  court. 

The  case  was  twice  argued. 

Mr.  Amaaa  t.  Parker,  for  plaintiffs  in 
error: 

The  latter  clause  of  the  7th  Amendment  has 
no  connection  with  the  first  clause,  which  se- 
cures a  trial  by  juir,  but  it  is  to  be  read  as  a 
substantive  and  independent  clause. 

Curt.  Const.,  114,  and  cases  there  dted. 

Hont.— Trial  bv  Jury,  how  affeettd  by  Tth  Amend- 
meni  to  the  Ontutttution. 

This  amendment  has  no  relation  or  application 
to  suits  Id  state  courts,  but  is  oonQned  to  oourta  of 
the  United  (States  exclusively.  It  docs  not  forbid 
the  reetrictlon  of  trial  by  jury  in  state  courts. 
Uvinijcston  v.  Moon?.  83  U.  S.  (T  Pet.),  40* ;  Edwards 
V.  Blliott.  88  U.  3.  (21  Wall.),  582 :  Walker  v.  Saurinet. 
02  U.  8.,  90:  Pearson  v.  Y^wdall.  16  U.  S.,  Wi. 

The  intention  was  to  confine  Its  application  to 
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The  precise  qnestion  here  presented  was  de- 
cided by  the  Supreme  Court  of  Massachusetts 
in  Weathtrbee  v.  Johmon,  14  Mass. ,  413,  and  the 
question  is  fully  discussed  by  the  Supreme 
Court  of  New  York  in  Patrie  v.  Murray,  48 
Barb. ,  881 ;  5.  C.  2»  How.,  Pr.,  812,  when  thto 
«a«e  was  before  the  court,  in  which  the  court 
followed  the  decision  made  in  Massachusetts. 

Ch.  J.  Parker,  in  Weatherbee  v.  Johraon,  14 
Mass.,  420,  gires  the  reasons,  then  fresh  in  the 
memory,  which  led  to  the  adoption  of  this 
Amendment,  viz. :  that,  after  a  trial  by  a  jury  io 
«  state  court  in  the  vicinage,  the  facts  should 
aot  be  retried  in  the  Federal  Court,  which  might 
take  place  at  an  inconvenient  distance,  and  that 
all  appellate  jurisdiction  which  before  had  ex- 
teawa  to  both  law  and  fact,  now  should  be  re- 
stricted to  both  questions  of  law. 

What  Is  said  by  Ch.  J.  Parker  is  fully  sus- 
tained by  reference  to  the  speech  of  Mr.  Madi- 
son on  the  subject  reported  in  Vol.  1,  Debates 
in  Congress,  by  Oales,  O.  S.,  p.  458;  see,  also, 
the  latter  part  of  No.  LXXXI.  of  the  "  Feder- 
ist."  where  Mr.  Hamilton  states  the  objections 
made  to  the  Constitution  as  it  then  stood,  and 
discusses  the  proposed  change.  The  only  ques- 
tion was,  whether  the  Federal  Courts  should 
have  power  to  review  questions  of  fact  by  a  new 
trial,  on  appellate  jurisdiction  from  state  courts. 

In  DmMton  v.  Burr,  2  Cranch  (C.  C),  SIR, 
and  in  Maddox  v.  SUwaH,  2  Cranch  (C.  C),  623, 
it  was  held  that  after  a  trial  bv  jury  before  a 
Justice  of  the  peace,  there  could  be  no  review 
of  a  question  of  fact  in  the  Circuit  Court  of  the 
United  States,  because  of  the  7th  Amendment 
to  the  Constitation. 

See,  also.  Curt  Com.  Const,  sec.  17,  and 
note. 

The  prohibition  is  broad  and  comprehensive. 
It  makes  no  ezceplions  of  a  case  first  tried  in  a 
aiate  court.  "  No  fact  tried  by  a  jury  shall  be 
otlierwiae  examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  com- 
mon law."  How  can  the  court  make  an  excep- 
tion which  the  framers  of  the  Constitution  did 
notDMke? 

Mr.Vfm.  H.  ETarts,  Attu-Oen. ,  on  the  first 
argument  and  Menrt.  E.  R.  Hoar,  Aitjf-Oea., 
and  ^.  A.  Field,  Aut.  AUyOen.,  on  the  re- 
arniment  for  defendants  in  error: 

The  constitutionality  of  the  Act  of  Mar.  8, 
1863,  so  far  as  it  provides  for  the  removal  of 


certain  suits  from  the  state  courts  to  the  courts 
of  the  United  States  before  a  verdict  of  judg- 
ment thereon  in  the  state  courts,  may  be  re- 
garded as  settled. 

The  Mayor  v.  Oxjper,  6  Wall.,  347  (78  U.  8., 
XVIII.,  851):  Hodg»on  v.  UiUvmrd.  8  Grant, 
412:  Kidpy.  Bicketti,  8  Grant  420:  Tod  v.  Fair- 
Jield  Co.,  a  P.,  15  Ohio  St,  857;  McOormiek  v. 
Humphrey*,  6  Am.  Law  Reg.  (N.  S.),  652;  Jonet 
V.  Beumrd.  17  Abb.  Pr.,  877. 

It  is  undeniable  that  Cong^ress,  by  the  Act  at- 
tempted to  give  the  defendants  a  right  to  re- 
move this  suit  to  the  Circuit  Court  of  the  United 
States,  both  before  and  after  judgment,  in  such 
form  that  a  trial  according  to  the  course  of  the 
common  law  by  a  jury  might  be  had  in  the  cir- 
cuit court.  The  sole  restriction  of  the  Consti- 
tution relied  on  as  prohibiting  such  a  trial  of 
facts,  as  well  as  of  the  law  in  the  Circuit  Court 
of  the  United  States,  is  Article  VII.  of  the 
Amendments  to  the  Constitution. 

It  is  plain  that  the  first  clause  of  the  article, 
to  wit:  "Insults  at  common  law,  where  the 
value  in  controversv  shall  exceed  twenty  dol- 
lars, the  right  of  trial  by  jury  shall  be  preserved," 
relates  only  to  the  courts  of  the  United  States. 

The  last  clause  of  the  7th  Amendment  must 
be  connected  with  the  first  clause,  and  means 
that  no  fact  tried  by  a  jury  in  such  a  manner  as 
is  prescribed  by  the  first  clause,  shall  be  other- 
wise re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  com- 
mon law .  This  article  was  not  intended  to  pre- 
vent one  full  trial,  both  of  law  and  facts,  in  any 
case  arising  under  the  laws  of  the  United  States 
in  a  court  of  the  United  States.  Mayor  v. 
Go(yp«r,  6  Wall.,  268(73  U.  S.,  XVUI.,  868). 

Is  there  any  doubt  that  the  7th  Amendment 
would  not  prevent  the  removal  of  a  case  at 
common  law.arising  under  the  (institution  and 
lawsof  the  United  States,  to  a  United  States 
court  from  a  state  court,  and  a  re- examination 
of  the  facts  in  the  United  States  court  by  a  jury, 
such  as  the  laws  of  the  United  States  require, 
if  those  facts  had  lieen  previously  examined 
only  in  a  state  court  by  a  state  jury,  not  such  as 
the  Constitution  of  the  United  States  and  laws 
require? 

Mr.  Ju»tiee  Nelaon  delivered  the  opinion  of 
the  court: 
This  is  a  writ  of  error  to  the  Circuit  Court  of 


oommon  law  suits  of  a  civil  nature,  in  wbtcb  a  lurjr, 
by  tti«  rules  of  oommon  law,  constitutes  an  de- 
ment of  the  trial.  It  embraces  all  suits  which  are 
not  of  equity  and  admiralty  Jurisdiction,  wliatever 
may  be  the  peculiar  form  which  they  assume  to 
aettle  lecal  rivbu.  Parsons  v.  Bedford,  28  13.8.(3 
FM.).  IW;  yrarlng  v.  Clarkt-,46  V.  8.  (6  How.),  Ul : 
ttilelds  v.  Thomas,  58  U.  S..  263,  XV.,  388 :  Ins.  Co.  v. 
Oonutook,  «8U7B.  (16  Wall.),  288;  Story,  Constl- 
totloo,  sec  ITae. 

It  does  not  extend  to  suits  against  tbe  govem- 
mwit  They  are  not  suits  at  oommon  law.  MoEl- 
xath  V.  U.  8..  U  Ct.  of  OL,  812. 

The  amendment  does  not  give  a  right  of  trial  by 
punr^  bat  preserves  the  right,  which  means  it  shall 
ape  bedenied  either  party,  but  parties  may,  by  mut- 
ual oooaent,  waive  a  trial  by  Jury.  Bank  of  Co- 
"  "'IV.  Okley,  17  C.  8.  (4  Wheat.),  S*'. :  Parsons  v. 
IV.  S.  a  Pet.),  413;  U.S.  v.  Kathbone,  2 

;  Kelly  v.  Smith,  1  Blatchf .,  290. 

t«eti|iUtatlonal  right  to  trial  by  jury,  extends 

tlooaatoommon  law.  Suits  la  equity,  such 

I  enjoin  infringement  of  patents,  are  tri- 

In  the  discretion  of  the  court,  and 

^  tbe  Jury  Is  not  conclusive,  but  Is 

I  to  tbe  court.  Ely  v.  Monson,  etc.,  Mfg. 
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Co.,  4  Fish.  Pat  Ca.,  64;  Motte  v.  Bennet  2  Fish., 
642. 

The  right  of  trial  by  Jury,  secured  by  seventh 
amendment  is  the  trial,  according  to  tbe  course  of 
common  law,  anil  Is  oonllned  to  matters  of  fact 
only.    Hatter  of  Martin,  2  Falne,  348. 

As  to  construction  of  seventh  amendment  in  ref- 
erence to  admiralty  and  maritime  Jurisdiction,  see 
Waring  V.  Clarke,  48  U.  8.  (5  How.),  411 ;  The  Gen- 
esee Chief  V.  Fitzhugh,  53  U.  8.  (12  How.),  443. 

Upon  Its  binding  obligation,  see  Kz  parte  Milll- 
gan.  71  U.  8.,  2,  XV1II.,»I:  Webster  v.  Beld,  52  U.  S. 
(11  How.),  iS! ;  Baker  v.  Biddle,  Bald.,  394;  0.  8.  v. 
Taylor,  3  McLean,  530. 

Congress  cannot  confer  on  the  Supreme  Court 
power  to  grant  a  new  trial  in  acourt  tielow  by  a  re- 
sxaminatloD  of  the  facts  tried  by  a  Jury. 

There  are  only  two  methods  at  oommon  law  for 
re-ezamlnatlon  of  facts  tried  bya  Jury,  viz.:  the 
granting  a  new  trial  by  the  court  ttetore  which  the 
Issue  was  tried,  or  to  which  the  record  was  return- 
able, or  the  awarding  a  venire  faetcu  de  noon  by  an 
appellate  court  for  some  error  of  law  In  the  pro- 
ceedings. Parsons  V.  Bedford,  28  TJ.  8.  (3  Pet.),  433; 
Ins.  Co.  V.  Comstock,  83  V.  8.  (16  Wall.),  288, 2M9;  V. 
8.  V.  Wonson,  1  Gail..  6,20. 
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the  United  States  for  the  Southern  District  of 
New  York. 

The  case  is  this:  Albert  W.  Patrie  brou^^ht  a 
suit  for  assault  and  battery  and  false  impnson- 
ment  against  Murray  and  Buckley,  in  the  Su- 
preme Court  of  the  State  of  New  York,  to 
which  the  defendants  pleaded  the  general  issue, 
and  further  a  special  defense  that  the  said  Mur- 
ray was  Marshal  of  the  Southern  District  of 
New  York,  and  the  said  Buckley  was  his  dep- 
uty; and  that,  as  such  Marshal,  was,  bv  order 
of  the  President,  on  or  about  the  28th  August, 
1802,  directed  to  take  into  custody  the  plaintiff; 
that  said  Buckley  as  such  deputy,  was  directed 
by  the  Marshal  to  execute  said  order;  and  that 
acting  as  such,  and  in  pursuance  of  his  direc- 
tions, did,  in  a  lawful  manner.and  withoutforce 
or  violence,  take  the  said  Patrie  into  custody, 
and  that  during  all  the  time  he  was  In  his  cus- 
(odv,  he  was  kept  and  detained  in  pursuance  of 
said  order  of  the  President,  and  not  otherwise. 

After  the  issue  was  thus  joined,  the  cause 
was  tried  al  the  Circuit  Court  in  Greene  County, 
within  the  Third  Judicial  District,  before  a  jury, 
the  defendants  appearing  by  counsel,  and  a 
verdict  rendered  for  the  plaintiff.  No  evidence 
was  given  on  the  trial  on  the  part  of  the  defend- 
ant in  support  of  the  special  defense,  set  up 
under  the  order  of  the  President.  Judgment 
was  regularly  entered  upon  the  verdict  on  the 
8th  June,  1864. 

In  December  following,  a  writ  of  error  was 
issued  to  the  Supreme  Court  of  the  Third  Dis- 
trict, under  the  6lh  section  of  the  Act  of  Con- 
gress, passed  March  8, 1868,  to  remove  the  cause 
to  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  which  Act 
is  as  follows: 

If  any  suit  or  prosecution,  civil  or  criminal, 
has  been  or  shall  be  commenced  in  an^  state 
court  a^iinst  any  oftcer,  civil  or  military, 
*  *  *  or  for  any  arrest  or  ImprlsoLment 
made,  •  •  •  at  any  time  during  the 
present  rebellion,  by  virtue  or  under  color  of 
any  authority  by  or  under  the  President  of  the 
United  States,  •  *  •  it  shall,  *  •  be 
competent  for  either  pariy  within  six  months 
after  the  rendition  of  a  judgment  in  any  such 
case,  by  writof  error  or  other  process,  to  remove 
the  same  to  the  Circuit  Court  of  the  United 
States  for  that  district  in  which  such  judgment 
shall  have  been  rendered,  and  the  said  Circuit 
Court  shall  thereupon  proceed  to  try  and  deter- 
mine the  fact  and  law  in  such  action,  in  the 
same  manner  as  If  the  same  had  been  there  origi- 
nally commenced,  the  judgment  in  sudt  case 
notwithstanding. 

The  state  court  refused  to  make  a  return  to 
the  writ  of  error,  upon  which  an  alternative 
mandamus  was  issued  by  the  Circuit  Court  of 
the  United  States,  to  which  a  return  was  made 
Betting  forth  the  suit,  trial  and  judgment  al 
ready  referred  to,  to  which  there  was  a  demur- 
rer and  joinder,  and  after  due  consideration  the 
demurrer  was  sustained  and  ajudgment  foraper- 
emptory  mandamus  rendered,  from.which  judg- 
ment a  writ  of  error  has  been  taken  io  this  court. 

The  case  has  been  argued  on  two  occasions 
by  the  learned  counsel,  and  each  time  with 
ability  and  care,  and  has  received  the  most  de- 
liberate consideration  of  the  court.  The  second 
time  the  ar^ment  was  confined  to  two  ques- 
tions, submitted  by  the  court : 
660 


1.  Whether  or  not  the  Act  of  Congres"  of 
March  8,  1868,  providing  for  the  removal  of  a 
cause  after  judgment  by  a  state  court  to  the 
Circuit  Court  of  the  United  States,  tor  a  new 
trial,  is  an  Act  in  pursuance  of  the  Constitution 
of  the  United  States. 

•2.  Whether  or  not  the  provision  in  the  Tth 
Amendment  of  the  Constitution  of  the  United 
States,  which  declares  that  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the 
rules  of  common  law,  applies  to  the  facts  tried 
by  a  jury  in  a  cause  in  a  state  court. 

As  the  court  has  arrived  at  the  conclusion 
that  the  7th  Amendment  applies  to  a  cause  trird 
by  a  jury  in  a  state  court, upon  its  trueconstme- 
tion,  this  opinion  will  be  confined  to  consideTa- 
tions  involved  in  the  second  question  submitted 
to  us  for  argument  at  the  bar.  The  decision  of 
that  in  the  affirmative  disposes  of  the  case. 

The  7th  Amendment  is  as  follows:  "In  suits 
at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved :  and  no  fact  tried  by  a 
jury  shall  be  otherwise  reexamined  in  any  court 
of  the  United  States  than  according  to  the  com- 
mon law." 

It  must  be  admitted  that,  according  to  the 
construction  uniformly  given  to  the  first  clansr 
of  this  amendment,  the  suits  there  mentioned 
are  confined  to  those  in  the  Federal  Courts;  and 
the  argument  is,  perhaps,  more  than  plauriMe, 
which  is  that  the  words,  "and  no  fact  tried  by 
a  jurv,"  mentioned  in  the  second,  relate  to  the 
trial  by  jury  as  provided  for  in  the  previous 
clause.  We  have  felt  the  full  force  of  this  ar- 
gument, and  if  the  two  clause  were  necessarily 
to  be  construed  together,  and  to  be  regarded  as 
inseparable,  we  thmk  the  argument  woukl  be 
conclusive.  But  this  is  not  the  view  that  has 
been  taken  of  it  by  this  court.  In  Partoni  v. 
Bedford.  3  Pet.,  447,  448,  Mr.  JutUee  Story,  in 
delivering  the  opinion  of  the  court,  referring  to 
this  part  of  the  amendment,  observed,  "that  it 
should  be  read  as  a  substantial  and  independent 
clause:"  and  that  it  was  "a  prohibition  to  the 
courts  of  the  United  States  to  reexamine  any 
facts  tried  by  a  jury  in  any  other  manner."  The 
history  of  the  amendment  confirms  this  view- 
Deb,  m  Cong.,  by  Gales  &  Seaton,  Vol.  1,  pp. 
4S2,  468,  784.  He  further  observed  that  "the 
only  modes  known  to  the  common  law  to  re- 
examine such  facts  was  the  granting  of  a  new 
trial  by  the  court  where  the  issue  was  tried,  or 
the  award  of  a  venire  fadat  de  novo,  by  the  ap- 
pellate court,  for  some  error  of  law  that  had  in- 
tervened in  the  proceedings." 

Another  argument  mainly  relied  upon  against 
this  construction  is  that  the  ten  amendmeols 
proposed  by  Congress.and  adopted  by  the  Slate* 
are  limitatfons  upon  the  powers  of  tne  FVdcial 
Government,  and  not  upon  the  Slates;  and  vc 
are  referred  to  the  cases  of  Barron  v.  The  Mt^for 
and  Oity  CouneU  of  Baltimore,  7  Pet..  S4S;aBd 
Lessee  of  Litingston  v.  Moore  et  al.,  Jk,  SSI; 
TinitehM  v.  The  CommoniteaUh  {ani*,  M^ 
as  authorities  for  the  position.  This  la  <»• 
mitted,  and  it  follows  that  the  7th  AMH* 
ment  could  not  be  invoked  in  a  *t«te  tot^to 
prohibit  it  fromre-examining.on  a  wtttqfOW; 
facts  that  had  been  tried  by  a  Jury  in  tlXWMt 
below.  But  this  would  seein  to  be  ttMoA**^ 
sequence  deducible  from  these  cues  or  iMiAi 
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principles  they  assert.  They  have  no  pertinent, 
much  less  authoritative,  application  to  the  ques- 
tion in  hand.  That  question  is  not  whether  the 
limitation  in  the  amendment  has  any  effect  as 
to  the  powers  of  an  appellate  state  court,  but 
what  is  its  effect  upon  the  powers  of  the  Feder- 
al appellate  Court?  la  the  limitation  confined 
to  cases  of  writs  of  error  to  the  inferior  Federal 
Courts,  or  does  it  not  also  apply  to  writs  of  error 
to  state  courts  in  cases  involving  federal  ques- 
tions? The  latter  is  the  precise  question  for  our 
determination.  Now,  it  will  be  admitted  that 
the  amendment,  in  terms,  makes  no  such  dis- 
crimination. They  are:  "and  no  fact  tried  by 
a  jury  shall  be  otherwise  reexamined  in  any 
court  of  the  United  States  than  according  to  the 
rules  of  the  common  law."  It  is  admitted  that 
the  clause  applies  to  the  appellate  powers  of  the 
Supreme  Court  of  the  United  States  in  all  com- 
mon law  cases  coming  up  from  an  inferior  Fed- 
eral Court,  and  also  to  the  circuit  court  in  like 
cases,  in  the  exercise  of  its  appellate  powers. 
And  why  not,as  it  respects  the  exercise  of  these 
powers  in  cases  of  federal  cognizance  coming 
up  from  a  state  court?  The  terms  of  the  amend- 
ment are  general,  and  contain  no  qualification 
in  respect  to  the  restriction  upon  the  appellate 
Jurisdiction  of  the  courts,  except  as  to  Ute  class 
of  cases,  namely:  suits  at  common  law,  where 
the  trial  has  been  by  jury.  The  natural  infer- 
ence is  that  no  other  was  mtended.  Its  language, 
upon  any  reasonable,  if  not  necessary,  interpre- 
tation, we  think,  applies  to  this  entire  class,  no 
matter  from  what  court  the  case  come8,of  which 
coenizance  can  be  taken  by  the  appellate  court. 

It  seems  to  us  also  that  cases  of  federal  cog- 
nizance, coming  up  from  state  courts,  are  not 
only  within  the  words,  but  are  also  wittiin  the 
reason  and  policy  of  tlie  amendment.  They  are 
cases  involving  questions  arising  under  the  Con- 
stitution, the  laws  of  the  United  States,  and 
treaties,  or  under  some  other  federal  authority; 
and.  therefore,  are  as  completely  within  the  ex- 
ercise of  the  judicial  power  of  the  United  States, 
as  much  so  as  if  the  cases  had  been  originally 
brought  in  some  inferior  Federal  Court.  No 
other  cases  tried  in  the  state  courts  can  be 
brought  under  the  appellate  jurisdiction  of  this 
court  or  any  inferior  Federal  Court  on  which 
appellate  jurisdiction  may  have  been  conferred. 
Tbie  case  must  be  one  involving  some  federal 
que8tion,and  it  is  difficult  to  perceive  any  sensi- 
ble reason  for  the  distinction  that  is  attempted 
to  be  made  between  the  re-examination  by  the 
ap])ellate  court  of  a  case  coming  up  from  an  in- 
ferior Federal  Court,  and  one  of  the  class  above 
mentioned  coming  up  from  a  state  court.  In 
both  instances  the  cases  are  to  be  disposed  of  by 
the  same  system  of  laws  and  by  the  same  judicial 
tribunal. 

Mr.  Hamilton,  in  the  89d  number  of  the  Fed- 
eralist, speaking  of  the  relation  that  would  sub- 
sist between  the  national  and  state  courts  in  the 
instances  of  concurrent  jurisdiction,  observes 
that  the  Constitution.in  direct  terms,gi  ves  an  ap- 
pellate jurisdiction  to  the  Supreme  Court  in  all 
the  enumerated  cases  of  federal  cognizance  in 
which  it  is  not  to  have  an  original  one,  without 
a  tingle  expression  to  confine  its  operations  to 
the  inferior  Federal  Courts.  The  objects  of  ap- 
peal, not  the  tribunals  from  which  it  is  to  be 
made,  are  alone  contemplated.  From  this  cir- 
ctunstanoe,  he  observes,  and  from  the  reason  of 
Uee9  Wau.. 


the  thing,  it  ought  to  be  construed  to  extend  to 
the  state  tribunals.  "The  courts  of  the  latter 
will,  of  course, be  national  auxiliaries  to  the  exe- 
cution of  the  laws  of  the  Union,  and  an  appeal 
from  them  will  as  naturally  lie  to  that  tribunal 
which  is  destined  to  unite  and  assimilate  the 
principles  of  national  justice  and  the  rules  of 
national  decisions." 

This  idea  of  calling  to  the  aid  of  the  Federal 
Judiciary  the  state  tribunals,  by  leaving  to  them 
concurrent  jurisdiction  in  which  federal  ques- 
tions might  be  involved,  with  the  right  of  ap- 
peal to  the  Supreme  Court,  will  be  found  to  be 
extensively  acted  upon  in  the  distribution  of  the 
judicial  powers  of  the  United  States  in  the  Act 
of  17b9,  known  as  the  Judiciary  Act.  Besides 
the  general  concurrent  jurisdiction  in  the  Ju- 
diciary Act.  a  striking  mstance  of  this  is  found 
in  the  33d  section  of  the  Act,  which  provides 
"that  for  any  crime  or  offense  against  the  Unit- 
ed States  the  offender  may,  by  any  justice  or 
judge  of  the  United  Stales,  or  by  any  justice  of 
the  peace  or  other  magistrate  of  any  of  the  Unit- 
ed States  where  he  may  be  found,  agreeably  to 
the  usual  mode  of  process  against  offenders  in 
such  State,  and  at  the  expense  of  the  United 
States,  be  arrested  and  imprisoned,  orbailpd.as 
the  case  may  be,  for  trial  before  such  court  of 
the  United  States  as  by  this  Act  lias  cognizance 
of  the  offense."  And  a  series  of  Acts  were  also 
passed  in  the  earlier  sessions  of  Congress,  con- 
ferring upon  the  state  and  county  courts  cogni- 
zance to  hear  and  determine  upon  offenses,  penal- 
ties, and  forf eitures.and  for  the  collection  of  taxes 
and  duties  arising  and  payable  under  the  reve- 
nue laws,  or  under  a  direct  tax  or  internal  du- 
ties and  which  were  continued  down  till  the 
slate  courts  refused  to  entertain  jurisdiction  of 
the  same.  Brightly's  Dig.,  p.  281,  and  note  g, 
p.  282.  The  State  CourU  of  New  York  contin- 
ued to  exercise  jurisdiction  under  these  Acts  till 
as  late  as  1819.   U.  8.  v.  Lathrop,  17  Johns.,  4. 

The  reasons,  therefore,  for  the  application  of 
this  clause  of  the  7th  Amendment  to  cases  com- 
ing up  for  review  from  the  state  courts  were  as 
strong  as  in  cases  from  the  inferior  Federal 
Courts,  and  the  history  of  the  Amendment  will 
show  that  it  was  the  apprehension  and  alarm  in 
respect  to  the  appellate  jurisdiction  of  this  court 
over  cases  tried  by  a  jury  in  the  state  courts  that 
led  mainly  to  its  adoption. 

The  appellate  jurisdiction  of  this  court,  after 
defining  its  original  jurisdiction,  is  as  follows: 

"In  all  other  cases  before  mentioned  the  Su- 
preme Court  stiall  have  appellate  jurisdiction 
both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  Congress  shall 
make. '' 

Mr.  Hamilton,  in  the  81st  number  of  the  ^ed-  , 
eralist,  after  quoting  the  provision  observes: 
'  "The  propriety  of  this  appellate  jurisdiction  has 
been  scarcely  called  in  question  in  regard  to 
matters  of  law,  but  the  clamors  have  been  loud 
against  it  as  applied  to  matters  of  fact.  Some 
well  intentioned  men  in  this  State.deriving  their 
notions  from  the  language  and  forms  wliich  ob- 
tain in  our  courts,  have  beien  induced  to  consider 
it  as  an  implied  supersedure  of  the  trial  by  jury 
in  favor  of  the  civil  law  mode  of  trial."  And 
he  then  enters  into  an  argument  to  show  that 
there  is  no  real  ground  for  alarm  or  apprehen- 
sion on  the  subject,  and  suggests  some  regula- 
tions by  Congress  by  which  the  objections  would 
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be  removed.  He  observes,  also,  that  it  would 
have  been  impracticable  for  the  Convention  to 
have  made  an  express  exception  of  cases  which 
had  been  originally  tried  by  a  jury,  because  in 
the  courts  of  some  of  the  States  all  causes  were 
tried  in  this  mode,  and  such  exception  would 
preclude  the  revision  of  matters  of  fact,  as  well 
where  it  might  be  proper  as  where  it  might  be 
improper.  He  then  suggests  that  Congress  has 
full  power  to  provide  that  in  appeals  to  the  Su- 
preme Court  there  should  beno  re-examination  of 
the  f  acU  where  the  causes  had  been  tried  by  a 
jury  according  to  the  common  law  mode  or  pro- 
ceeding. Now,  it  i8  quite  clear  that  the  restric- 
Uons  upon  this  appeUate  power  by  Congress, 
pointed  out  by  Mr.  Hamilton  f or  the  purooee  of 
quieting  the  public  mind.had  a  direct  reference 
to  the  revision  of  the  judgments  of  the  state 
courts  as  well  as  the  inferior  Federal,and  what 
is  significant  on  the  subject  is,  that  the  Amend 
ment  submitted  in  the  first  session  of  Congress, 
by  Mr.Madison,  adopts  the  restriction  suggested 
by  Hamillon,  and  almost  in  the  same  words. 
We  wUl  simply  add,  there  is  nothing  in  the  his- 
tory of  the  Amendment  indicating  that  it  was 
intended  to  be  confined  to  cases  coming  up  for 
revision  from  the  Inferior  Federal  Courts,  but 
there  is  much  found  to  the  contrary.  WetMr- 
bee  v.  Johnson,  14  MaB8.,4ia;  Brfris  v.  Murray, 
48  Barb.,  831.  ^     ,  ..     „ 

Our  conclusion  is,  that  so  much  of  the  Otn 
section  of  the  Act  of  Congress,  March  8d,  18o8, 
entitled '  'An  Act  Relating  to  Habeai  Oorjmi.exii 
Regulating  Proceedings  in  Certain  Cases,  as 
provides  for  the  removal  of  a  judgment  in  a 
state  court,  and  in  which  the  cause  was  tried  by 
a  jury,  to  the  Circuit  Court  of  the  United  States 
for  a  retrial  on  the  facU  and  law.is  not  in  pursu- 
ance of  the  Constitution,  and  is  void. 

The  judgment  ofihe  court  belou)  mutt,  therefore, 
be  rev&rsed,and  the  cauee  remanded,  with  direction 
to  ditmim  the  wit  of  error  and  aU  proceedings  uvr 
dtrit. 

NOTS  by  the  Ctourt.— The  alternative  and  peremp- 
tory mandamu*  afalngt  the  Supreme  Ctourt  of  New 
Tork  was  allowed  by  oonsentof  the  counsel  for  the 
defendants,  with  a  view  to  present  the  question 
raised  and  decided  in  the  case.  The  olrouft  court 
had  refused  to  Issue  it  asainst  the  court,  and  only 
against  the  clerk.  This  Is  stated  to  prevent  the  case 
S)m  being  cited  as  an  authority  for  the  power, 
and  without  intending  to  express  any  opinion  on 
this  subject. 

Clted-lOWall..  »;  19  Wall..  578;  100  U.  8.,  285;  2 
DUl.,  664 ;  8  Am.  Bep.,  816  (106  Mass.,  193). 


UNITED  STATES,  Appt., 

t. 

'  HENRY  J.  H08MER. 

(See  S.  Cm  9  Wall.,  432-435.) 

Volunteer's  bountjf,  when  paj/able. 

Under  the  Act  of  Aug.  8, 1861.  a  volunteer  is  en- 
titled to  the  bounty  of  flOO,  although  he  had  not 
served  two  years  when  discharged. 

[No.  loa.] 
Argtied  Mar.  3,  1870.    Beaded  Mar.  U,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellee,  to  recover  a  bounty 
of  $100. 


The  case  is  f ullv  stated  by  the  court. 

Meters.  E.  R.  Boar.  AttyQm.,  T.  L.  Diekef, 
As*t.  Atty  &en.  .and  T.  H.  Talbot.  A$st.  Attf- 
Cfen.,  for  appellant: 

The  case  does  not  show  that  the  regiment 
in  which  the  appellee  enlisted  was  ever  ac- 
cepted into  the  service  of  the  United  States,  or 
in  any  manner  imder  the  authority  of  said 
Proclamation.    Act  Cong.,  July  28, 1861. 

Sec  6  related  to  the  pay  of  these  troops,  and 
inter  aUa  provided  that — 

"  Every  •  "•  •  private  •  •  ♦  who 
enters  the  service  under  this  Act  shall  be  paid 
•  •  *  when  honorably  discharged  •  *  ♦ 
if  he  shall  have  served  for  a  period  of  two 
yean,  or  during  the  war  if  sooner  ended,  the 
sum  of  one  hundred  dollars." 

Beyond  these  provisions,  there  is  no  authority 
of  law  to  give  validity  to  the  appellee's  claim. 

Mr.  James  Sehonler,  for  appellee: 

This  regiment  was  one  of  many  raised 
throughout  the  North  under  the  President's 
Proclamation,  May  3,  1861,  and  general  orden 
War  Department,  No.  16,  May  4. 1861.  and  No. 
25,  May  25,  1861.  In  these  orders,  every  man 
who  enters  the  service  under  this  plan  is  prom- 
ised, when  honorably  discharged,  the  sum  of 
$100. 

The  above  Proclamation  and  orden  were 
fully  legalized  by  Act,  Aug.  6, 1861,  sec  S.  ch. 


Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

Ttiis  is  an  appeal  from  the  Judgment  of  the 
Court  of  Claims. 

The  case  was  decided  by  that  eourt  upon  a 
demurrer  to  the  claimant's  petition.  The  facts 
set  forth  in  the  petition  were  admitted  by  the 
demurrer.  The  only  question  before  the  court 
was  the  sufficiency  of  the  facts  alleged  to  war- 
rant the  judgment  invoked.  The  case  is  pre- 
sented for  our  consideration  in  the  same  man- 
ner. We  cannot  take  cognizance  of  any  fact 
beyond  the  scope  of  the  record,  as  it  was  made 
up  in  the  court  below. 

The  petition  sets  forth  that  the  claimant  was 
a  private  in  Company  B  of  the  15th  regunent 
of  Maffiachusetts  Volunteers;  that  he  was  en- 
rolled and  enlisted  in  the  service  about  the  ISth 
of  July,  1861,  and  was  honorably  di8chai]Kd 
by  reason  of  a  surgeon's  certifl(aLte  of  disabiuty 
on  or  about  tiie  6th  of  January,  1863;  that  on 
the  3d  of  May,  1861,  the  President  called  for  a 
volunteer  force  for  the  enforcement  of  the  laws, 
and  the  suppression  of  insurrection,  by  a  Procla- 
mation, which  stated  that  the  details  would  be 
made  known  through  the  Department  of  War; 
that  general  order  No.  16  of  the  War  Dqiart- 
ment,  of  May  4th,  1861,  and  general  order 
No.  26  of  that  department,  of  May  26th.  1861, 
provided  that  every  private  who  enterad  tlie 
service  under  the  plan  set  forth  should  be 

riid,  when  honorably  discharged,  the  sum  of 
LOO;  that  by  the  Act  of  Congress  of  Augait 
6th,  1861,  the  proclamation  and  orders  were 
legalized:  that  the  petitioner  had  duly  de- 
manded the  sum  of  flOO;  that  his  claim 
had  been  rejected  by  the  Paymaster-Oenenl; 
and  that  this  rejection  had  been  approted 
by  the  second  comptroller.  By  consent, 
the  petition  was  amended  by  inserting  at  the 
proper  place  that  the   regiment    was  oi^- 
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ized  and  accepted  under  the  Proclamation  and 
orders  before  mentioned  for  tlie  term  of  three 
years:  and  tliat  the  petitioner  was  duly  en- 
rolled in  the  regiment.  The  United  Stales  de- 
marred.  The  Court  of  Claims  overruled  the 
demurrer.and  gave  judgment  for  the  petitioner. 
The  United  States  thereupon  brought  the  case 
by  appeal  to  this  court.  The  Proclamation  of 
Uie  President  and  the  orders  of  the  War  De- 
partment, relied  upon  by  the  claimant,  are  cor- 
rectly set  forth  in  the  petition,  and  need  not 
be  more  particularly  adverted  to. 

The  8d  section  of  the  Act  of  August  6th,  1861, 
la  Stat,  at  L.,  826,  declares  that  "  all  the  acts, 
proclamations,  and  orders  of  the  President  of 
the  United  SUtes,  after  the  4th  of  March, 
1861,  respecting  the  Army  and  Navy  of  the 
United  States,  and  calling  out  or  relating  to 
the  militia  or  volunteers  from  the  States,  are 
hereby  approved,  and  in  all  respects  legalized 
and  made  valid,  to  the  same  intent,  and  with 
the  same  effect,  as  if  they  had  been  issued  and 
done  under  the  previous  express  authority  of 
the  Congress  of  the  United  States." 

This  made  the  case  of  the  petitioner  complete. 
It  was  unquestionably  within  the  Proclamation 
and  orders  thus  legalized.  Congress  gave  the 
same  validity  to  the  claim  as  if  the  petitioner 
had  entered  the  service  under  an  antecedent 
statute  containing  exactly  the  provisionB  of  the 
orders  under  which  the  claim  has  arisen. 

The  attorney  for  the  United  States  relies 
upon  the  Act  of  the  22d  of  July,  1861,  12  Stat. 
at  L..  268.  The  Ist  section  of  that  Act  pro- 
vides that  "All  provisions  of  law  applicable  to 
three  years  volunteers  shall  apply  to  two  years 
voluDteeiB,  and  to  all  volunleeis  who  have  been 
or  mav  be  accepted  into  the  service  of  the 
United  States  for  a  period  not  less  than  six 
months."  The  6th  section  provides  that  $100 
shall  be  paid  to  privates  "honorably  dis- 
charged," who  shall  have  served  "  two  years, 
or  during  the  war,  if  sooner  ended." 

This  was  the  first  Act  passed  by  Congress 
for  calling  out  troops  to  suppress  the  rebellion. 
It  is  insisted  that  it  is  retrospective  as  well  as 
prospective  in  its  operation ;  that  it  applies  to 
volunteers  who  entered  the  service  prior  to  its 
passage,  under  the  Proclamation,  as  well  as 
those  who  entered  subsequently  under  its  pro- 
visions; and  that  the  petitioner,  not  having 
served  two  years  at  the  time  of  his  discharge, 
was  hence  not  entitled  to  the  $100  in  ques- 
tion. It  is  unnecessary  to  consider  this  sub- 
ject. Conceding  the  construction  contended 
for  to  be  correct,  the  consequence  insisted  on 
by  no  means  follows.  The  prior  Act  must 
yield  to  the  later  one.  The  Act  of  August  6th 
ratifies  the  Proclamation  and  orders  in  the 
strongest  terms.  It  contains  no  exception  or 
qualification.  It  givee  to  the  orders  the  fullest 
effect,  and  leaves  the  claim  of  the  petitioner  in 
all  respects  as  it  would  have  been  if  the  Act  of 
tlie  22d  of  July  had  not  been  passed.  We  may 
add  that  it  would  not  comport  with  the  dignity 
of  the  Government  thus  to  break  faith  with 
the  gallant  men  who  in  that  hour  of  gloom 
stood  forth  to  peril  their  lives  for  their  coun- 
try. Viewing  the  two  Acts  together,  we  are 
confident  sucn  was  not  the  intention  of  Con- 


The  Judgment  of  the  Court  of  OUamt  i*  af- 
firmed. 
8ee9  Wauu 


UNITED  STATES,  Appt., 
e. 
THE    SCHOONER   "NONESUCH"  AND 
CARGO,  JoHW  H.  Albubt,   Master  and 
Claimant; 

UNITED  STATES,  Appt., 

V, 

THE  SCHOONER  "  RISING  DAWN  "  AND 
CARGO,  William  Rtan,  Master  and 
Claimant. 

(See  8.  C, "  The  Nonemuih,"  i  Wall..  SH,  606.) 

Thi»  court  cannot  acquire  juritdietion  by  content. 

Tbia  oourt  cannot  acquire  Jurlsdiotion  of  a  cause 
pending  in  a  drcult  oourt  l>y  transfer  to  this  oourt 
by  oonBent  of  parties. 

[Nos.  115,  116.] 

Submitted  Mar.  11, 1S70.   Deeidedlfar.U,l870. 

APPEALS  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

The  libels  in  these  cases  were  filed  in  the 
District  Court  of  the  United  States  for  the 
Southern  ani^  Northern  Districts  of  Florida, 
to  have  the  vessels  In  question  condemned  as 
prizes.  The  courU  decreed  in  favor  of  the 
claimants  in  both  cases.  Whereupon  appeals 
were  then  taken  to  the  court  below  by  the 
libelants. 

On  November  2,  1868,  in  accordance  with  a 
stipulation  of  the  parties  in  each  case,  filed  in 
the  circuit  court,  and  without  final  decrees 
having  been  entered  by  said  court,  they  were 
transferred  to  this  court. 

Mes»n.  E.  R.  Hoar,  Atty-Oen.,  and  W. 
A.  Field,  A»it.  Atty  Oen.,  tor  appellant. 

(No  counsel  appeared  in  this  court  for 
appellees). 


Mr.  CfuefJuttiee  Chaae  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Florida  to  the  Circuit  Court  for  the  same  Dis- 
trict. There  hss  been  no  decree  rendered  in 
that  court,  but  consent  of  parties  was  given  to 
the  transfer  of  the  cause  into  this  court. 

But  this  court  cannot  acquire  jurisdiction  of 
a  cause  pending  in  a  circuit  court,  by  transfer. 
This  was  determined  at  the  last  term  in  the 
case  of  T?ie  Alicia  [ante.  84].  In  that  case 
the  record  had  not  been  filed,  and  amotion 
was  made  to  docket  and  dismiss.  That  motion 
was  denied,  on  the  ground  that  the  court 
could  not  lake  jurisdiction.  In  this  case  the 
record  has  lieen  filed,  and  the  cause  has  been 
docketed  here. 

The  order,  therefore,  must  be  (hat  the  caute  be 
diamiaed  for  want  afjuritdietion. 

The  case  of  The  United  State*  v.  The  Schooner 
Billing  Dawn  is  in  the  same  predicament,  and 
the  same  order  must  be  made. 


Note.— Jurf»dicHon  of  Federal  Courte  not  given  bu 
consent.  See  note  to  Governor  of  Oeor^  v.  Sun- 
dry African  Slaves,  M  C.  8.  (1  Pet.),  110. 
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UNITED  STATES.  Appt., 

V. 

LEWIS  MERRILL. 

(See  a.  C,  9  WaU.,  614-617.) 

When  mOiUary  officer  not  entitled  to  extra  pay. 

An  offloer  honorably  dlaobor^ed  from  the  volun- 
teer service,  but  who  at  the  same  time  returned  his 
dutT  and  rank  In  the  regular  army,  la  not  entitled 
to  the  three  months'  pay  provided  by  the  Uh  seo- 
tlon  of  the  Act  of  Mar.  3, 1865. 
[No.  105.] 

Argved  Mar.  4, 1870.     Decided  Mar.  U,  1870. 

APPEAL  from  the  Court  of  Claims. 
A  petition  was  filed  in  the  court  below  by  the 
appellee,  for  money  alleged  to  be  due  him  as  an 
officer  upon  his  discharge  from  military  service. 
A  judgment  having  been  given  In  favor  of  said 
claimant,  the  defendant  took  an  appeal  to  this 
court. 

The  case  is  stated  by  the  court. 

Ifr .  E.  R.  Hoar.  AUy  Gen. ,  and  T.  H.  Tal- 
bot, Ant.  Atty-Oen.,  tor  appellant: 

The  provisions  of  the  law  afFecting  this  claim 
are  the  4th  section  of  the  Act  of  Mar.  S,  1865  (18 
Stat,  at  L..  497).  and  the  Act  of  July  13.  18«6 
(14  Stat,  at  L.,  94). 

The  word  "  service,"  used  twice  in  this  Act 
of  186fl,  must  be  referred,  for  its  precise  mean- 
ing, back  to  the  earlier  Act,  where  the  same  idea 
is  fully  expressed  by  the  words  "  military  serv- 
ice." 

This  construction  carries  out  the  obvious  in 
tent  of  Congress  in  passing  this  Act  of  1805. 
Its  object  was  to  induce  men  to  remain  in  the 
military  service. 

Nor  can  Congress  have  intended  to  give  three 
months'  pay  proper,  additional,  to  any  officer 
who,  during  the  same  three  months,  was  actu- 
ally drawing  pay  and  allowances  as  an  officer 
of  the  army.  The  object  was  merely  to  provide 
for  that  want  of  income  which  would  befall  the 
discharged  volunteer  officer,  before  he  could  re- 
sume employment  In  civil  life. 

Metsrt.  Clilpma.n  and  Hoemer,  for  appellee. 

feMr.  Juttiee  Clifford  delivered  the  opinion 
of  the  court: 

Congress  provided,  by  the  4th  section  of  the 
Act  of  the  8d  of  March,  1863,  that  all  offlcersof 
volunteers  now  in  commission,  below  the  rank 
of  Brigadier- General,  who  shall  continue  in  the 
militarv  service  to  the  close  of  the  war,  shall  be 
entitled  to  receive,  upon  being  mustered  out  of 
said  service,  three  months'  pay  proper.  18  Stat, 
at  L.,  497. 

Subsequent  to  the  passage  of  that  Act,  to  wit: 
on  the  13th  of  July,  1866,  Congress  pawed  an- 
other Act  upon  the  same  subject,  in  which  it  is 
enacted  that  the  4th  section  of  the  prior  Act 
shall  be  so  construed  as  to  entitle  all  officers 
of  volunteers  to  the  three  months'  pay  proper 
provided  for  therein,  who  were  in  service  on  the 
day  when  that  Act  was  passed,  and  whose  resig- 
nations were  presented  and  accepted,  and  who 
were  mustered  out  at  their  own  request,  or 
otherwise  honorably  discharged  from  the  serv- 
ice, after  the  9th  of  April  of  that  year.  14 
Stat,  at  L.,  94. 

Prior  to  the  month  of  August,  1861,  the  ap- 
pellee was  an  officer  in  the  Regular  Army  of  the 
iJaited  States,  and  on  the  twenty-third  of  that 

a6« 


month  he  was  commissioned  as  a  colonel  of  the 
second  regiment  of  Missouri  cavalry,  whidiwu 
a  volunteer  organization.  He  remained  ionich 
service  until  the  14th  of  December,  1866,  i^bea 
he  was  honorably  discharged  from  the  volaa- 
teer  service,  and  resumed  his  duty  and  rank  in 
the  regular  army. 

None  of  those  facts  are  controverted,  and  the 
appellee,  by  virtue  of  the  premises,  claimed 
that  he  was  entitled  to  receive  the  sum  of  $880 
for  the  three  months'  pay  proper  as  such  mili- 
tary officer,  because  he  was  in  service  on  the  day 
when  the  first  named  Act  was  passed,  notwitii- 
standing  the  fact  that  at  the  time  he  was  dis- 
charged from  the  volunteer  organization  in 
which  he  was  commissioned  as  colonel,  he  re- 
sumed his  duty  and  rank  and  became  entllkd 
to  bis  pay  and  emoluments  as  an  officer  in  the 
regular  army. 

Although  he  was  never  mustered  out  of  the 
militarv  service  of  the  United  States,  still  be 
claimed  three  months'  pav  proper  by  virtue  of 
his  discharge  from  the  volunteer  organization, 
and  accordingly  applied  to  the  proper  offloer  of 
the  department  for  the  payment  of  the  amount 
so  claimed  to  be  due,  as  provided  in  those  Ads 
of  Congress;  but  the  application  was  rejected 
because  he  was  still  in  the  military  service  under 
existing  laws. 

Payment  being  refused  by  the  proper  officers 
of  the  department,  he  filed  his  petition  in  the 
Court  of  Claims,  setting  forth  the  foregoing 
facts,  and  insisted  that  when  he  ceased  to  be  an 
officer  of  volunteers  in  the  manner  prescribed  by 
law  he  ceased  to  be  in  the  military  service  as  an 
officer  of  such  volunteer  organization,  and  that 
an  honorable  discharge  from  such'  volunteer 
service  as  much  entitled  him  to  the  three  months' 
pay  proper  as  if  he  had  been  discharged  alto- 
gether from  the  military  servioe  of  the  United 
States. 

His  theory  of  the  law  is,  that  it  bestowed  a 
gratuity  upon  officers  of  volunteers,  and  that  It 
makes  no  difference  that  he  found  himself  im- 
mediately transferred  to  another  branch  of  the 
military  service  by  virtue  of  a  commission  in 
the  regular  army  which  he  held  before  he  was 
commissioned  aa  colonel  of  volunteers  and 
throughout  the  entire  period  of  that  servioe;  but 
it  is  not  possible  to  concur  in  that  propoeitioD, 
as  it  seems  much  more  reasonable  to  suppose 
that  the  object  which  Congress  had  in  view  was 
to  provide  for  the  loss  to  which  the  volunteer 
officere,  when  discharged  from  the  miliary  serv- 
ice, were  exposed  for  the  want  of  employment 
before  they  would  be  able  to  resume,  to  any 
considerable  extent,  their  accustomed  avoca- 
tions in  civil  life.  Most  of  the  officers  of  that 
class  left  civil  occupations  to  engage,  for  a 
period  of  uncertain  duration,  in  t£e  militaiy 
service  of  the  country,  and  the  obvious  purpose 
of  that  provision  was,  that  when  they  came  to  be 
discharged  they  should  not  be  left  without  any 
compensation  during  the  period  which,  in  all 
probability,  would  elapse  before  they  would  be 
able  to  establish  themselves  in  remunerative 
business  pursuits. 

Grant  that  the  allowance  was  intended  is  a 
gratuity,  still  it  does  not  follow  that  it  was  in- 
tended as  double  pay,  or  to  embrace  anyoffloer 
who  was  to  remain  in  tlie  regular  service.  Read 
separately  from  the  amendatory  provisim  the 
4th  section  of  the  first  named  Act  describes  three 
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conditions,  all  of  which  must  concur  in  order  to 
establish  the  right  to  that  allowance:  (1)  That 
the  cJaimant  was  an  officer  of  volunteers  in  com- 
mission at  the  date  to  that  Act.  (3)  That  he 
continued  in  the  military  service  to  the  close  of 
the  war.  (ji)  That  he  was  honorably  mustered 
out  of  the  said  service  prior  to  the  application, 
which  means,  unquestionably,  that  he  was  hon- 
orably mustered  out  of  the  military  service  of 
the  United  States. 

Continuance  in  the  service  to  the  close  of  the 
war  was  essential  under  that  provision :  but  the 
subsequent  Act  provides  that  the  applicant  shall 
be  deemed  to  be  entitled  to  the  allowance  if  his 
resignation  was  presented  and  accepted,  and  he 
was  mustered  out  at  his  own  request,  or  was 
otherwise  honorably  discharged  from  the  serv- 
ice, aft«r  the  month  of  April  of  that  year. 

The  word '  'service"  as  used  in  that  Act.means, 
beyond  question,  the  miUtary  service  of  the 
United  States,  and  it  is  equally  clear  that  no  such 
officer  is  entitled  to  that  allowance  unless  it  is 
shown  that  he  was  mustered  out  of  the  military 
service  of  the  United  States,  or  was  otherwise 
honorably  discharged  from  that  service  subse- 
quent to  the  time  specified  in  the  amendatory 
Act. 

By  the  finding  in  the  court  Iwlow  it  appears 
that  the  appellee  was  honorably  discharged 
from  the  volunteer  service ;  but  the  same  finding 
shows  that  he,  at  the  same  time,  resumed  his 
dutv  and  rank  in  the  regular  army,  which  is 
totally  inconsistent  with  the  condition  prescribed 
in  the  Act  of  Congress,  that  he  must  have  been 
mustered  out  of  the  military  service  of  the 
United  States.  He  was  honorably  discharged 
from  the  volunteer  organization,  but  that  dis- 
charge did  not  terminate  his  connection  with 
the  militaiy  service  of  the  country  under  his 
antecedent  commission.  On  the  contrary,  he 
became  thereby  entitled  to  the  pay  and  emolu- 
ments due  to  his  rank  as  an  officer  in  the  regu- 
lar army  the  moment  his  connection  ceased  with 
the  volunteer  organization. 

None  of  the  reasons  which  induced  Congress 
to  make  the  provision  under  consideration  exist 
in  the  case  of  the  appellee,  as  he  has  never  been 
out  of  public  employment  for  a  moment  since 
he  accepted  his  commission  in  the  regular  army, 
and  has  no  occasion  to  desire  to  re-engage  in 
business  pursuits. 

Decree  reversed  and  the  cause  remanded,  with 
direetiont  to  diimise  the  petition. 


St  parte  In  thb  Matter  of  BENJAMIN 

H.  ZELLNER,  Petitumer. 

(See  S.  C.  e  WaU.,  2U-248). 

Enlarged  juritdieticm  of  a  court — terits  of  error 
and  appeals. 

Where  the  iurlsdiotlon  of  a  court  has  been  en- 
UageA,  the  Judgments  or  decrees  founded  upon  the 
new  subjects  of  JurlsdloUon  are  liable  to  the  oper- 
ation of  the  general  provisions  In  respect  to  writs 
of  error  and  appeals. 

[No.  5.  Orig.] 
Argued  P^.  4.  1870.    Decided  Jfwr.  IS,  1870. 

PETITION  toT  a.  mandamus  to  the  Judges  of 
the  Court  of  Claims. 
The  history  and  facts  of  the  case  are  stated 
by  the  court.    * 
See  9  Wall.  U.  8..  Book  lU. 


Mesers.  A.  O.  Riddle  and  T.  J.  Duraat, 

for  relator: 

If  the  statute  authorizing  the  relator  to  bring 
suit  in  the  Court  of  Claims  does  not  expressly 
^rant  him  the  right  of  appeal,  it  does  not  deny 
It.  which  is  equivalent  to  a  grant,  because  It 
places  hia  claim  unqualifiedly  within  the  juris- 
diction from  which  the  general  ri^ht  of  appeal 
was  fully  provided  for,  and  that  right  attached 
at  once  to  his  case  as  the  property  and  incident. 

Mr.  Robert  S.  Hale,  special  counsel  for 
the  United  States: 

The  Act  of  Mar.  12,  1863,  is  not  a  mere  en- 
largement of  the  powers  of  the  court  bj  giving 
a  new  remedy,  but  confers  a  new  junsdiction 
of  a  subject-matter  entirely  distinct  from  any 
of  which  they  had  jurisdiction  under  the  gen- 
eral laws.  In  such  a  case  it  is  settled  that  "The 
remedy  cannot  be  extended  beyond  the  pro- 
visions of  the  Act ;"  and  the  Act  providing  for 
no  appeal  from  the  court  charged  with  this 
new  jurisdiction,  no  appeal  can  be  had. 

V.  8.  V.  Jfourse,  6  Pet.,  470;  V.  S.  v.  More, 
8  Cranch,  170. 

Mr.  Justice  Nelaon  delivered  the  opinon  of 
the  court: 

This  is  a  petition  on  behalf  of  Zellner,  the  re- 
lator, for  a  mandamus  to  the  Court  of  Claims, 
to  compel  them  to  allow  an  appeal  from  a  de- 
cree against  him  in  that  court.  The  case  is  this : 
The  relator  was  the  owner  of  thirty  bales  of 
cotton,  stored  in  a  warehouse  at  Macon,  Geor- 
gia; that  on  Or  about  the  3l8t  of  February,  i866, 
a  special  agent  of  the  Treasury  Department 
sei^  and  carried  away  the  same,  which  was 
afterwards  shipped  by  another  agent  of  that  de- 
partment to  the  City  of  New  York,  and  there 
sold  by  Simeon  Draper,  an  agent  of  the  Govern- 
ment, for  |3,076.71, after  deducting  all  charges 
and  expenses.  On  this  state  of  facte,  the  re- 
lator applied  to  the  Court  of  Claims  for  a  judg- 
ment against  the  Government,  in  liis  favor,  to 
this  amount. 

The  court,  on  full  consideration,  denied  the 
claim  and  dismissed  the  petition.  Whereupon 
he  prayed  an  appeal  from  the  decree  of  dis- 
missal, which  was  refused.  The  single  question 
presented  is:  whether  or  not  the  relator  was 
entitled  to  an  appeal. 

The  Act  of  24th  February,  1855  (10  U.  8. 
Stat.,  ei2),  amended  by  the  Act  of  8d  March, 
1868  (12  lb.,  765),  conferred  jurisdiction  upon 
the  Court  of  Claims  "  To  hear  and  determine 
all  claims  founded  upon  any  regulation  of 
an  Executive  Department,  or  upon  any  con- 
tract, express  or  implied, with  the  Government," 
"  and  also  upon  all  clams  which  may  be  re- 
ferred to  said  court  by  either  House  of  Congress. " 
The  Act  of  23d  March,  1883,  conferred  juris- 
diction, in  addition  to  the  above  cases,  "  of  all 
set-offs,  counter  claims,  cliums  of  damages, 
whether  liquidated  or  unliquidated,  or  other 
demands  whatsoever,  on  the  part  of  the  Gov 
emment  against  any  person  making  claim 
against  the  government  in  said  court."  The 
6th  section  of  this  Act  of  1863,  provided  "That 
either  party  may  appeal  to  the  Supreme  Court 
of  the  United  States  from  any  final  judgment 
or  decree  which  may  hereafter  be  rendered  in 
any  case  by  said  court,  wherein  the  amount  in 
conlroverev  exceeds  $3,000,  under  such  regu- 
lations as  the  said  Supreme  Court  may  direct." 
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The  Act  providing  for  the  collection  of  aban- 
doned property  in  insurrrcUonaiT  districts, 
passed  March  8, 1863,  under  which  the  prop- 
erty in  question  -was  seized,  provided,  in  the  8d 
section,  that  "Any  person  ciaiminK  to  have  been 
the  owner  of  any  such  abandoned  or  captured 
property,  may  at  any  time  within  two  yean 
after  the  suppression  of  the  rebellion,  prefer 
his  claim  to  the  proceeds  thereof  in  the  Court 
of  Claims;  and,  on  proof  to  the  satisfaction  of 
the  said  court,  of  the  ownership  of  said  prop- 
erty, of  his  right  to  the  proceeds  thereof,  and 
that  he  has  never  given  any  aid  or  comfort  to  the 
present  robellion,  to  receive  the  residue  of  pro- 
ceeds, after  deducting  expinses,"  etc.  This  Act 
contains  no  provision  for  an  appeal  from  the 
judgments  or  decrees  of  the  court.  It  was 
passed  bv  Congress  on  the  same  day  that  the 
Act  of  1868,  above  referred  to,  was  passed,  re- 
organizing the  Court  of  Clnims,  and  authoriz- 
ing it  to  render  judgments  against  the  Oovem- 
ment,  with  the  right  of  either  party  to  appeal 
to  the  Supreme  Court,  as  already  stated,  though 
it  was  not  approved  by  the  President  till  nine 
days  afterwwds. 

It  is  supposed,  as  the  Act  Concerning  Aban- 
doned and  Captured  Property  conferred  u^n 
the  Court  of  Claims  a  new  subject  of  jurisdiction 
in  addition  to  those  previously  provided  for, 
and  at  the  same  time  made  no  provision  for  ap- 
peals to  the  Supreme  Court  from  their  judg- 
ments or  decrees,  no  right  of  appeal  existed  m 
respect  to  either  party,  and  that  the  general 
provision  in  the  5th  section  of  the  Act  re-or- 
ganizing the  court,  and  conferring  what  may 
be  called  its  general  jurisdiction,  could  not  be 
invoked. 

We  cannot  agree  to  this.  The  language  of 
that  section  is  general:  "Either  party  may  ap-' 
peal  to  the  Supreme  Court  of  the  United  States 
from  any  final  judgment  or  decree  which  may 
hereafter  be  lendered  in  any  case  by  said  court. 
This  court  was  organized  as  a  special  ludicial 
tribunal  to  bear  and  render  judgment  In  cases 
between  the  citizen  and  the  Oovernment;  the 
subjects  of  its  jurisdiction  were  defined  in  the 
Act,  and,  generally,  the  mode  of  conducting 
its  proceedings,  subject,  of  course,  to  such  al- 
terations and  changes  as  Congress  from  time  to 
time  might  see  fit  to  make.  The  subjects  of  its 
lurlsdiction  could  be  enlarged  or  diminished, 
but  this  would  not  disturb  or  in  any  way  affect 
Uie  general  plan  or  system  of  its  organization. 
If  new  or  additional  subjects  of  jurisdiction 
were  conferred  the  effect  would  be,  simply,  to 
increase  the  labors  of  the  court,  the  cases  to  be 
heard  and  determined  under  the  existing  or- 
ganization. 

In  the  regulation  of  the  jurisdiction  of  the 
United  States  Circuit  and  District  Courts,  by  the 
Judiciary  Act  of  1789,  the  22d  section  of  that 
Act,  together  with  the  2d  section  of  the  Act  of 
8d  March,  ItiOS,  provided  for  wriu  of  error  and 
appeals  from  all  final  judgments  or  decrees  of 
the  District  to  the  Circuit  Courts  and  from  all 
final  judgments  and  decrees  of  the  Circuit,  to 
the  Supreme  Court.  The  jurisdiction  of  both 
these  courts  has  been  enlarged  from  time  to 
time,  since  this  organization ;  and  it  has  never 
been  doubted  but  that  the  judgments  or  decrees 
founded  upon  these  new  subjects  of  jurisdiction 
weie  liable  to  the  operatlonof  these  general 
provisions  in  respect  to  writs  of  error  and  ap- 
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peals.   The  case  of  U.  8.  v.  Ferrdra.  IS  How., 
40,  illustrates  the  principle. 

The  power  to  hear  and  adjudicate  upon  cer- 
tain claims  under  the  Treaty  of  1819,  between 
this  Oovernment  and  Spain,  was  conferred 
upon  the  District  Judge  of  the  United  Stales 
for  the  Northern  District  of  Florida.  In  a  case 
before  him  he  rendered  a  decision  against  the 
Government,  from  which  the  United  Ststea 
District  Attorney  appealed  to  the  Supreme 
Court,  which,  it  was  admitted,  would  have  been 
regular  if  the  adjudication  had  been  rendered 
by  the  judge  as  a  court,  and  the  decree,  that  of 
the  district  court.  But  it  was  held,  that  the 
power  was  not  conferred  upon  the  judge  in  his 
judicial  capacity,  sitting  as  a  court,  but  upon 
him  as  a  commissioner;  and  hence,  an  appesl 
under  the  22d  section  of  the  Judiciary  Act 
would  not  lie.  The  same  principle  is  stated  in 
U.  8.  V.  Girvuit  Judge*,  3  Wall.,  676  [70  U.  8., 
XVIIL,  113]. 

The  case  of  U.  8.  v.  Nourte,  0  PeL,  470,  4IM, 
495,  relied  upon  against  this  motion,  was  a  cats 
of  special  and  summary  jurisdiction,  under  the 
Act  of  15th  May,  1820,  in  which  the  mode  of 
proceeding  is  particularly  pointed  out,  and  in 
which  a  special  mode  oi  taking  an  appeal  is 
prescribed,  and  in  respect  to  t£e  procMdinga 
before  the  district  iudge  they  could  be  taken 
at  chambers  as  well  as  in  court. 

As  it  respects  the  Act  of  Congress  in  ques- 
tion, no  special  proceedings  are  prescribed  to 
the  Court  of  CUums  or  to  the  claimant.  Any 
person  claiming  to  be  the  owner  of  abandoned 
or  captured  propwty  within  the  meaning  of  the 
Act  may,  at  any  time  within  two  years  after  the 
suppression  of  the  rebellion,  present  his  claim 
for  the  proceeds  to  the  Court  of  Claims,  and 
they  are  to  proceed  in  the  usual  way,  to  hear 
and  adjudicate  upon  the  question  of  ownership 
and  right  to  the  proceeds,  according  to  the 
proofs  and  law  of  the  case. 

We  are  referred  to  the  1st  section  of  the  Act 
of  25th  June.  1868, 15  Blat.  at  L..  76,  as  bearing 
upon  this  motion,  which  provides  for  the  al- 
lowance of  an  appeal  by  the  Oovernment  from 
all  final  judgment  of  the  Court  of  Claims  ad- 
verse to  ft,  whethw  such  judgment  shall  have 
been  rendered  by  virtue  of  the  general  or  any 
special  power  of  said  court.  We  can  only  say 
that,  in  the  view  the  court  have  taken  of  this 
case,  this  section  has  no  application  to  it.  The 
judgment  has  not  been  rendered  by  the  court 
unaerany  special  power  conferred;  and  it  is 
not  pretended  that  the  effect  of  it  is  to  take 
away  the  right  of  the  claimant  to  appeal  from 
a  judgment  under  the  general  jurisdiction  of 
Uie  court 

Motion  for  peremptory  mandamus  granted. 

Cited— U  Wall.,  8 ;  82  Wall.,  M ;  8  Btatohf .,  416. 


MATTHEW  BONNER,  Executor  of  Cadwal- 

I.ADKB  Wallace,  Deceased,  Appt., 

e. 

UNITED  STATES. 

(See  8.  C.,»  Wall.,  US-tSl.) 

Court  of  OlMtnihat  noegu^  juriiHetion. 

The  Court  of  Claims  has  no  equitable  Jurisdietiaa 
fflven  it,  and  cannot  inquire  into  right*  In  equlir 
set  up  by  olalmants  uafnst  the  United  tttatas. 

[No.    76.] 
Argued  Fib.  14.  ISfO,    Jkoided  Mar.  tl.  1870. 
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APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the  court 
below,  to  obtain  satisfaction  in  land  or  money 
or  certain  military  bounty  land- warrants.  Judg- 
ment haying  been  entered  dismissing  the  peti- 
tion, the  plaintiff  appealed  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Inasmuch  as  this  court  considered  the  case 
only  with  reference  to  jurisdiction,  the  argu- 
ments of  counsel,  except  upon  that  point,  are 
omitted. 

Mettrt.  A.  O.  Thurman,  and  J.  J.  Coombd, 
tor  appellant. 

JAnrt.  E.  S.  Hoar,  AttyOen.,  and  T.  H. 
Talbot.  Aui.  AttyGen.,  for  the  United  States : 

So  far  as  this  clsjm  demands  an  issue  of  land 
scrip  for  its  satisfaction,  it  is  ample  defense  that 
thus  far  It  is  not  a  money  claim,  and  according- 
ly not  within  the  jurisdiction  of  the  Court  of 
Claims. 

U.  8.  y.  Atire,  0  Wall..  578(78  U.  8.,  XVIII., 
WT). 

The  petition  sets  forth  a  case  for  the  interpo- 
sition of  a  court  of  equity.  The  alIes»lion 
is  of  property  held  in  trust  by  the  United  States 
for  the  satisiaction  of  these  bounty  warrants. 

Oyer  the  subject  of  trusts,  courts  of  equity 
haye  ezclusi ye  jurisdiction.  3  8tory,  Eq.  Jur., 
sees.  900,  151. 

This  court  being  created  by  statute,  its  equi- 
table jurisdiction  must  be  sought  for  in  the  Acts 
of  Congress  defining  its  powers;  and  there  no 
■nch  jurisdiction  can  be  found ;  it  is  not  author- 
ized to  give  judgment  except  upon  the  basis  of 
ao  Act  of  Congress,  a  regulation  of  an  Ezecu- 
tiye  Department  or  a  contract,  which  terms  do 
not  include  a  case  of  trust  arising  out  of  a  Vir- 
ginia bounty  land-warrant. 

Mr.  JniUet  Davla  dcliycted  the  opinion  of 
the  court: 

It  appears  from  the  flndinis  of  the  Court  of 
Claims,  that  Cadwallader  Wallace,  being  the 
owner  and  holder  of  unsatisfied  military  bounty 
land  warrants,  issued  by  the  State  of  Virginia 
for  the  services  of  her  troops  on  the  continental 
establishment  in  the  War  of  the  Revolution,  lo- 
cated them,  in  ISUS  and  1839,  on  lands  which 
he  cbiimed  to  be  within  the  district  reserved  to 
Virginia,  to  satisfy  warrants  of  this  class,  in  her 
deed  of  cession  to  the  United  States  of  March 
1,  1784. 

The  lands  on  which  the  attempt  was  made  to 
locate  tht«e  warrants  had  long  before  that  time 
been  disposed  of  to  other  parties,  and  the  Gov- 
emment  declined  to  recognize  the  validity  of 
Wallace's  proceedings,  and  refused  to  issue  pat 
ents  to  him.  Wallace  has  since  then  died,  and 
hiH  executor  didms  that  the  Oovemment  wrong- 
fully appropriated  the  lands  on  which  these  war- 
rants were  laid,  and  as  he  cannot  get  the  lands 
themselves,  he  should  be  paid  the  amount  of 
money  received  into  the  Treasury  from  their 
sale,  with  interert.  or  in  lieu  thereof,  have  land 
scrip  issued  to  him. 

The  court  below  took  a  different  view  of  the 
obligations  of  the  Oovemment,  and  decided  ad- 
versely to  the  claim  on  its  merits.  It  is  insisted, 
however,  by  the  counsel  for  the  United  States, 
that  the  Court  of  Claims  luid  no  jurisdiction  to 
bear  a  case  of  this  character,  and  if  this  position 
be  well  taken,  we  are  relieved  of  the  necessity 
of  deciding  the  merits  of  the  controversy. 
Sees  Wajj^ 


A  short  history  of  the  nature  of  this  claim, 
and  the  grounds  on  which  it  is  based,  is  neces- 
sary to  a  proper  understanding  of  the  point  of 
jurisdiction.  The  State  of  Virginia,  during  the 
Revolutionary  War,  promised  bounty  lands  to 
her  troops,  on  continental  establishment,  and  at 
an  early  day  set  apart  for  their  benefit  a  tract 
of  country  within  the  limits  of  the  present  State 
of  Kentucky,  which  it  was  supposed  at  the  time 
would  be  sufficient  for  the  puriXMe.  Recogniz- 
ing, however,  that  this  reservation  might  prove 
insufficient  to  satisfy  the  claims  of  these  troops, 
Virginia,  in  ceding  to  the  United  States  the  ter- 
ritory beyond  the  Ohio  River,  reserved  all  lands 
lying  between  the  Scioto  and  Little  Miami  Riv- 
ers to  supply  any  deficiency  of  lands  in  the  Ken- 
tucky district.  It  was  very  soon  manifest  that 
the  apprehended  deficiency  existed,  and  the  sec- 
ond reservation,  therefore,  became  operative. 
In  order  to  a<cert^n  the  limits  of  this  reserva- 
tion, it  was  necessaty  to  find  the  sources  of  tliese 
two  rivers  and  to  run  the  line  between  them. 
The  execution  of  this  object  has  been  the  occa- 
sion of  much  difficulty  and  the  cause  of  frequent 
legislation  by  Congress.  Two  lines  were  run 
by  different  surveyors — one  by  Ludlow  and  the 
other  by  Roberts.  Ludlow's  line  excluded  the 
land  on  which  the  claimant  located  his  entries, 
while  Robert's  line  included  them.  Il  is  unnec- 
essary for  the  purpose  of  this  suit  to  trace  the 
history  of  these  lines,  or  to  show  which  is  scien- 
tifically correct.  It  is  enough  to  say  that  Con- 
gress, in  1818(8  Stat,  at  L.,  434),  established 
Ludlow's  line  as  the  true  boundary,  and  ex- 
cluded entries  upon  the  west  side  of  it,  where 
the  entries  in  dispute  were  made  in  satisfaction 
of  the  Vir^ia  military  bounty  land-warrants. 

The  cjaimant  insists  that  there  was  no  power 
to  do  this  as  Virginia  did  not  assent  to  this  ac- 
tion on  the  part  of  Congress,  and  as  it  is  demon- 
strable that  this  line  does  not  include  all  the 
lands  between  the  two  rivers. 

If  this  position  be  correct,  this  claim  Is  based 
on  the  theory  that  the  United  States  has  violat- 
ed the  trust  contained  in  the  deed  of  cession  of 
the  Korthwestem  Territory,  and  is  bound  in 
good  conscience  to  furnish  compensation  to  the 
Virginia  beneficiaries  who  suffer  by  this  mis- 
conduct. This  makes  a  case  for  the  interposi- 
tion of  a  court  of  equity,  and  if  it  were  a  con- 
troversy between  two  private  suitors,  it  would 
have  to  be  settled  there,  for  a  court  of  law  could 
not  afford  the  proper  mode  and  measure  of  re- 
lief. But  the  Ck)urt  of  Claims  has  no  equitable 
jurisdiction  given  it,  and  was  not  created  to  in- 
quire into  rights  in  equity  set  up  by  claimants 
against  the  United  States.  (k)ngre8S  did  not 
think  proper  to  part  with  the  consideration  of 
such  questions,  but  wisely  reserved  to  itself  the 
power  to  dispose  of  them. 
_  Immunity  from  suit  is  an  incident  of  sover- 
eignty, but  the  Oovemment  of  the  Unit^l  States, 
in  a  spirit  of  great  liberality,  waived  that  im- 
munity in  favor  of  those  peiKons  who  had  claims 
against  it  which  were  founded  upon  any  law  of 
Congress  or  regulation  of  an  executive  depart- 
ment, or  upon  any  contract  with  it,  express  or 
implied,  and  gave  the  Court  of  Claims  the  power 
to  hear  and  determine  cases  of  this  nature.  10 
Stat.  atL.,  p.  612. 

The  inquiry  then  arises  whether  the  present 
case,  in  view  of  this  limited  jurisdiction,  is  one 
that  the  Court  of  Claims  had  a  right  to  con- 
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sider.  The  answer  to  thu  question  seems  to  us 
of  easy  solution.  It  is  not  pretended  that  there 
was  any  regulation  of  a  department  to  justify 
the  entries  in  dispute,  and  it  is  certain,  instead 
of  having  a  law  of  Congress  to  rest  upon,  they 
were  made  in  violation  of  the  whole  course  of 
legislation  by  Congress  on  the  subject.  Con- 
gress has  not  only,  in  fixing  the  boundary  line 
of  the  reservation,  excludra  these  entries,  but 
has  also  limited  the  time  in  which  the  holders 
of  warrants  of  the  class  in  question  should  have 
the  right  to  locate  them,  and,  in  addition  to  this, 
has  forbidden  their  location  on  tracts  of  land 
for  which  patents  had  been  previously  issued , 
or  which  had  been  previously  surveyed.  See 
the  following  Acts  of  Congress :  March  23, 1804, 
2  Stat,  at  L.,  274;  March  2,  1807,  2  Stat,  at  L., 
426:  April  2, 1818,  8  Stat,  at  L.,  423;  March  1, 
1828, 8  Stat,  at  L..  772;  July  7,  1888,  5  Stat,  at 
L.,  262. 

As  the  land  in  question  had  been  previously 
patented  to  individuals,  or  granted  for  the  use 
of  schools,  it  foUows  that  the  attempt  on  the 
part  of  the  claimant  to  locate  his  warrants  on 
them  was  contrary  to  law,  and  that  the  claim 
which  he  now  makes  for  compensation,  because 
of  the  failure  of  this  proceedmg,  cannot  be  said 
to  be  founded  on  a  law  of  Congress.  Nor  can 
it  be  said  to  be  based  on  a  contract  in  the  sense 
of  the  law  conferring  jurisdiction  on  the  Court 
of  Claims.  That  court  was  authorized  to  en- 
force legal  rights  and  obligations,  but  it  could 
not  proceed  further  and  judge  of  the  equities 
between  the  citizen  and  his  government.  In 
the  absence  of  legislation  by  Congress  the  holder 
of  a  Virginia  military  bounty  land-warrant  can 
have  no  legal  right  against  the  United  States 
for  compensation  on  the  allegation  that  the  Gov- 
ernment has  wrongfully  appropriated  to  other 
uses  the  lands  ceded  for  his  benefit. 

It  is  only  a  contract  authorized  by  law  that 
the  Court  of  Claims  can  consider,  and  as  there 
is  no  law  of  Congress  on  this  subiect,  there  is 
nothing  on  which  that  court  could  base  a  judg- 
ment against  the  United  States  if,  in  the  opin- 
ion of  that  tribunal,  it  had  not  fulfilled  its  du- 
ties towards  the  beneficiaries  under  the  Virginia 
deed  of  cession.  The  liability  of  the  Govern- 
ment, if  at  all,  arises  out  of  the  breach  of  an 
accepted  trust,  and  that  liability  cannot  be  en- 
forced at  law.  The  claimant  is  in  no  better  po- 
sition because  the  Government  is  the  trustee 
than  he  would  be  if  a  private  person  occupied 
that  relation;  and  it  is  venr  clear,  if  such  were 
the  case,  that  a  court  of  equity  would  alone 
have  the  power  to  deal  with  him. 

As  the  Government  has  not  thought  fit  to 
allow  itself  to  be  sued  in  the  Court  of  Claims 
on  equitable  considerations,  it  follows  that  the 
remedy  of  the  claimant,  if  any  now  exists,  is 
with  Congress. 

The  judgment  of  the  court  below  i*  reverted, 
and  the  aue  it  remanded  to  thai  court,  with  di- 
rection* to  ditmiu  Uie  petition  for  want  of  jurit- 
dietion. 

Cited-S6  U.  S.,  412 ;  102  U.  S.,  401. 


JOHN  B.  FRISBIE,  Appt., 

V. 

LEVI  H.   WHITNEY. 
{See  S.  C,  9  WaU..  187-m.) 


Settlement  on  pubUe  land*  gitet  no  right— pnef 
neeettary,  and  payment  cfpureha**  monef. 

Settlement  on  the  public  landa  of  the  CniM 
States,  no  matter  how  lonr  continued,  conten  no 
light  atralnat  the  (covemmeot. 

The  land  continues  subject  to  the  absolute  dis- 
posing power  of  Conirresa,  until  the  gettla-  has 
made  the  required  proof  of  settlement  sod  Im- 
provemeQt,  and  has  paid  the  requisite  parclUM 
money. 

Bights  created  by  the  statutes  must  be  governed 
by  their  provislODS,  whether  they  be  hard  or  len- 
ient. 

[No.  101.] 
Argued  Mar.  S,  1870.     Beaded  Mar.  tl.  WO. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below  to  compel  the  conveyance  of  certain 
landa.  A  decree  having  been  entered  for  such 
conveyance  to  the  complainant,  the  defendant 
took  an  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court 

Me*»ri.  W.  H.  Evarta,  M.  Bljtlr  and  F. 
A.  Dick,  for  appellant: 

Article  IV..  section  3,  of  the  Constitution  of 
the  United  States  provides:  "  Congr^s  shall 
have  power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States." 

The  patent  to  the  defendant,  Frisble,  does 
dispose  of  this  land.  This  power  of  ConEieas 
is  intended  by  the  Constitution  to  be  absolute. 

Surge**  v.  Oray,  16  How.,  48;  BerthMr. 
McDonald,  22  How..  834-341  (63  U.  S.,  XVI.. 
318,  821);  Landei  v.  Brant,  10  How.,  S48; 
Menard  v.  Mattey,  8  How.,  293;  WUeat  v. 
Jaekton,  13  Pet.,  488;  BagneU  v.  Broderiek,  18 
Pet.,  436 ;  LafayetU'i  Heir*  v.  Kenton,  18  How., 
197  (59  U.  8.,  XV.,  343);  Zloo  V.  Braden.\i 
How.,  638;  Fatter -r.  Neilton,  2  Pet..  253:  Oar- 
da  V.  Lee,  12  Pet.,  511;  Matthew*  v.  Zone.  1 
Wheat.,  1B4;  Foley  v.  Harriton,  15  How.,  488; 
Leisieur  v.  Price,  12  How.,  69;  Beetor  v.  AA- 
ley,  6  Wall.  142  (78  U.  8.,  XVIII.,  738). 

If  this  absolute  power  may  be  diminished  be- 
fore being  entirely  parted  with,  it  can  only  be 
by  written  act  of  some  agent  thereto  specially 
authorized  by  law,  as  evidence  of  disponl  of 
the  public  territory. 

Leetieur  v.  i^i<!«-  (ntpra);  Beetor  v.  Aihlef 
(tupra);  Burgee*  v.  Oray  {svpra);  Lande*  v. 
Brant  (tupra);  Hale  v.  Oaine*,  22  How..  144 
(63  U.  8..  XVI.,  264);  Wet  v.  Cochran,  17 
How.,  403(58  U.  8..  XV.,  110);  Matthem  v. 
Zane  {»upra);  Kitsel  v.  School*.  18  How.,  25  (59 
U.  S..  XV..  327):  LyUe  v.  Arkanta*.  9  How.. 
814;  8.  a,  22  How.,  193  (63  U.  8..  XVL,  306: 
Garland  v.  Wynn,  20  How.,  6  (61  U.  S..  XV., 
802);  Ounninghamv.  Athley,  14  How.,  877; 
Hatting*  v.  MeOoogin.  27  Cal.,  85;  nigi)ee  r. 
Bower*,  9  Mo.,  250;  Hutton  v.  Fri*bi».  «7  Cal., 
475;  Barnard  v.  Athley,  18  How.,  48  (59  D.  a, 
XV.,  285);  O'Hanlon  v.  Perry,  9  Mo..  791 

In  the  case  at  bar,  Whitney  never  succeeded 
in  making  an  entry  of  the  land  under  the  pn- 
emption  laws;  which  laws  were  repealed  by  the 
Act  of  1868,  as  to  this  land. 

O'Hanlon  v.  Perry  (tupra). 

He  claims  to  be  entitled  in  equity  to  eota'  (he 
said  land  as  a  preemptioner. 

Whitney  did  not  go  upon  land  which  W 

NOTK.— Preemption  rtghti.  See  note  toV.SLf. 
Fitverald,  10  U.  8.  (U  Pet.),  407. 
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vacant;  but,  on  the  contrary,  that  which  was 
held  hona  fide  by  the  defendant,  and  which, 
under  the  preemption  laws,  no  other  person  was 
entitled  to  enter  upon. 

The  register  ana  receiver  were  satisfied  that, 
in  consequence  of  Frisbie's  possession,  "The 
land  was  not  open  for  settlement."  This  is 
plaintifTs  proof  and  should  end  his  case. 

From  the  whole  case  it  appears  that  the  ap- 
pellant has  acquired  a  title  to  the  land  In  ques- 
tion, not  contrary  to,  or  by  evasion  of,  the  Act 
of  March  8,  1863,  but  under  and  based  upon 
that  law. 

This  bill  should  have  been  dismissed  for 
want  of  jurisdiction,  as  no  fraud  was  proven 
and  no  other  grounds  of  trust  alleged. 

Mame  t.  WcUU,  6  Cranch,  148. 

Mettri.  Duncan  8.  Walker,  Jos.  A.  Johnson, 
B«oj.  F.  Butler,  Geo.  W.  JxUien  and  Fred. 
P.  Stanton,  for  appellee: 

It  was  not  only  public  land  the  moment  the 
Supreme  Court  rejected  the  Vallejo  title,  but 
was  also  subject  to  preemption.  And  if  no 
other  Act  had  been  passed,  making  valid  the 
settlements  on  unsurveyed  lands,  tms  last  one 
would  have  that  effect,  and  could  have  no 
other. 

See,  Act,  May  30,  1862,  12  Stat.  atL.,  410. 

But  this  land  was  really  surveyed  before 
plaintiff  settled  upon  the  land,  although  the 
survey  had  not  been  returned  by  the  Surveyor- 
Oeneral  to  the  local  land  ofBce.  Appellant's 
possession  was  by  tenants,  and  was  not  to  the 
entire  tract,  if  inclosure  or  visible  boundaries 
were  required  to  make  possession,  and  was 
without  settlement,  as  required  by  the  Act,  he 
residing  five  miles  distant,  in  the  Citv  of  Val- 
lejo— a  locality  specially  exempted  from  tlie 
operations  of  the  Act  of  Mar.  8,  1863,  by  that 
Act  itself. 

At  the  date  of  appellee's  settlement,  appel- 
lant certainly  was  not  a  preemptor.  After 
the  decision  of  the  Supreme  Court,  he  could 
have  no  right  of  any  kind  to  this  land,  unless 
be  acquirra  it  under  the  homestead  or  preemp- 
tion laws.  After  appellee  had  acquired  a  pre- 
emption right  to  the  land,  could  Congress  pass 
an  Act  giving  it  to  appellant  uncondition- 
ally? 

By  Acts  of  1841,  1851,  1853,  Mav  30,  1862, 
and  June  2,  1862,  heretofore  citecf.  Congress 
disposed  of  this  land  to  plaintiff.  Appellant 
could  claim  under  no  Act  before  that  of  Mar. 
i,  1868,  and  before  that  was  passed,  Congress 
had  disposed  of  this  quarter  under  the  former 
Acts. 

That  appellee's  rights  were  beyond  the  reach 
of  Congress,  is  established  by  the  following  de- 
cisions: 

Barnard  v.  A»Ma/»  Heirs,  18  How.,  44  (59 
U.  8.,  XV..  285);  Willot  v.  Banford,  19  How., 
■»  (60  U.  8..  XV.,  649);  Garland  v.  Wynn,  20 
How.,  6  (61  U.  8.,  XV.,  801):  Imine  v.  Mar- 
OmO.  80  How.,  666  (61  U.  8.,  XV.,  998);  Bur- 

r*  T.  Oray,  16  How.,  48;  LyUe  v.  Arkansas, 
How.,  814;  8.  C,  22  How.,  198(63  U.  S., 
XVI..  806);  Berthold  v.  McDonald,  22  How., 
mas  U.  8.,  XVI.,  820):  Clements  v.  Warner, 
UBow.,  894(66  U.  S.,  XVI.,  695);  Br<nwi'«i««- 
•WT.  (Mments,  8  How.,  666;  Lindsay  v.  Haiees, 
aBlBGk,054(67U.  8.,  XVIL,  265);  Cunningham 
%,JM^,  14  How.,  877;  &Brten  v.  Perry,  1 
MHk.  182  (66  U.  a,  XVn.,  114).  I 


Mr.  Justice  Killer  delivered  the  opinion  of 
the  court: 

The  decree  from  which  this  appeal  is  taken 
orders  the  appellant  to  convey  to  the  appellee 
a  quarter  section  of  land,  for  which  the  former 
had  recently  received  a  patent  from  the  United 
States 

The  land  which  is  the  subject  of  this  contro- 
versy constitutes  a  part  of  the  Soscol  ranch, 
a  large  body  of  land  in  the  State  of  California, 
supposed  by  almost  every  one  in  that  country 
to  be  private  property  until  the  decision  by  this 
court  in  the  case  of  ITie  U.  8.  v.  VaUgo,  1 
Black,  656  [66  U.  8.,  XVII.,  235]. 

The  tract  covered  eighteen  square  leagues 
and  included  the  City  of  Benicia,  the  Town  of 
Vallejo,  the  Navy  Yard  of  the  United  States, 
the  depot  of  the  Pacific  Steamship  Company, 
and  hundreds  of  acres  of  land  in  cultivation 
and  possession  of  a  large  rural  population. 

These  parties  all  claimed  under  grants  to 
Vallejo  by  the  Mexican  Government,  mode  In 
1843  and  1844,  which  had  been  presented  to 
the  Board  of  Land  Commissioners  and  con- 
firmed, and  this  decision  also  had  been  affirmed 
on  appeal  to  the  district  court. 

When  this  court  felt  compelled,  in  1861,  to 
declare  the  grant  void,  for  want  of  authority  in 
the  Mexican  Governor  to  make  it,  a  decision 
whidi  in  no  way  impeached  the  good  faith 
of  the  purchasers  under  Vallejo,  the  land  was 
sold  by  hundreds  of  these  innocent  purchasers. 

The  13th  section  of  the  Act  of  1857,  which 
organized  the  Board  of  Commissioners  to  de- 
termine the  land  titles  in  California,  declared 
that  when  any  of  the  claims  presented  to  it 
should  finally  be  decided  to  be  invalid,  the  land 
should  be  considered  as  a  part  of  the  public  do- 
main. 

The  effect  of  the  decision,  therefore,  in  the 
case  of  Vallejo's  claim,  was,  that  the  United 
States  became  the  absolute  owner  in  fee  of  all 
the  property,  as  we  have  described  it;  the  en- 
tire city,  town,  depot,  ranch,  the  houses,  the 
homes,' the  cultivated  grounds  and  orchards, 
for  which  the  men  who  had  bought  and  paid 
for  them,  had  built  and  cultivated  them,  had 
nothing  left  but  an  appeal  to  the  equity  and 
generosity  of  the  government. 

The  Congress  of  the  United  States,  however, 
in  this  emergency,  showed  themselves  to  be  the 
representatives  of  a  nation  too  magnanimous  to 
take  without  consideration  the  improvements, 
the  labor  and  money  which  had  given  to  this 
land  its  principal  value.  As  soon  as  they  could 
assure  themselves  of  the  merits  of  the  case,  and 
within  a  few  months  after  the  effects  of  the 
decision  became  known,  Congress  passed  an 
Act  for  the  benefit  of  these  occupants  of  the 
Vallejo  claim. 

This  Act  authorized  the  lines  of  the  publie 
surveys  to  be  extended  over  the  Soscol  ranch, 
and  enacted  that  Jona.^  purchasers  from  Val- 
lejo or  his  assigns,  might  enter  the  lands  so 
purchased  and  reduced  to  possession  at  the  time 
of  the  adjudication  of  the  Supreme  Court,  at 
11.25  per  acre.  The  government  thus  sold  to 
these  Sana  fide  purchasers  the  title  at  the  min- 
imum government  price,  and  permitted  them  to 
secure  their  homes  and  the  benefit  of  the  labor 
and  money  which  had  been  expended  in  mak- 
ing their  land  valuable. 

The  appellant,  Frisbie,  being  one  of  the  par- 
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ties  entitled  to  the  benefit  of  the  Act,  a  fact 
which  is  scarcely  controverted,  paid  his  money, 
made  his  entry,  and  has  finally  received  his  pat- 
ent. Of  the  substantial  Justice  of  his  title,  so 
far  as  he  and  the  United  States  are  concerned, 
there  can  be  no  question. 

Frisbie  having  become  possessor  of  the  legal 
title  to  the  land  in  controversy,  the  complainant, 
Whitney,  claims  that  he  shall  be  compelled  to 
convey  it  to  him,  because  he  has  the  superior 
equitv;  fqr  this  is  a  suit  in  a  court  of  equity, 
founded  on  its  special  Jurisdiction  in  matters  of 
trust.  It  is,  therefore,  essential  to  inquire  into 
the  foundation  of  this  supposed  equity. 

As  soon  as  it  became  generally  known  in  Be- 
cicia  and  among  the  population  on  and  about 
the  Soscol  ranch,  that  this  court  had  declared 
the  Vallejo  claim  void  and  that  the  whole 
eighteen  leagues  were  public  lands,  a  rush  was 
made  to  secure  all  of  it  that  was  valuable,  and 
which  it  was  supposed  had  become  subject  to 
the  preemption  laws.  The  report  of  the  Reg- 
ister and  Receiver  of  the  Land  Office,  who  were 
required  to  investigate  the  claims  set  up  to 
these  lands,  both  by  the  Vallelo  claimants  and 
the  settlers,  presents  In  a  vivid  light  the  mode 
in  which  it  was  supposed  they  could  be  made 
the  property  of  those  who  had  previously 
claimed  no  interest  in  them.  The  parties  de- 
siring to  make  nreemption  claims  generally 
went  on  the  lanas  in  the  night,  because  they 
were  resisted  by  those  in  possession ;  and  in  the 
morning  a  house,  eight  or  ten  feet  square,  with 
a  shed  roof,  of  redwood  tioards,  set  up  edgewise, 
without  window,  fireplace  or  floor,  was  dis- 
covered, the  evidence  of  the  bona  fide  settlement 
occupation  under  the  preemption  laws  of  the 
United  States.  Complainant  says  he  entered  on 
his  quarter  section  one  afternoon,  with  his  fam- 
ily, consisting  of  his  wife,  two  children,  a  man 
and  a  carpenter,  with  his  teams,  goods  and 
household  furniture.  He  commences  building 
next  day,  and  made  a  better  house  than  those 
above  described,  having  three  rooms.  This 
land  had  been  inclosed  witli  a  fence,  had  a 
house  on  it,  occupied  by  a  tenant  of  Frisbie, 
and  a  crop  not  yet  gathered.  He  was  resisted 
by  Frisbie,  so  far  that  a  double-barrelled  shot- 
gun was  brought  into  play. 

When  shorUT  after  his  settlement,  Whitney 
applied  to  the  land  officers  to  make  hia  decla- 
ration of  intention  to  occupy  and  cultivate  the 
land,  they  refused  to  receive  it;  first,  because 
no  surveys  had  been  made  by  which  the  land 
could  be  identified,  and  auerwards  because 
Congress  had  passed  the  Act  already  cited  for 
the  benefit  of  the  claimants  under  V allejo.  He 
never  paid  any  money  to  the  government ;  never 
received  a  certificate  of  entry  or  preemption, 
though  be  offered  to  i>roTe  up  his  settlement; 
and  he  claims  that  his  intrusion  upon  Frisbie's 
inclosed  grounds  by  violence,  and  his  offer  to 
prove  his  intention  to  become  a  bona  fide  occu- 
pant of  the  land,  create  an  equity  superior  to 
Frisbie's,  which  demands  of  a  court  of  chancery 
to  devest  Frisbie  of  his  legal  title  and  vest  it  in 
him. 

If  there  be  any  principle  of  law  which  re- 
quires this,  the  court  must  be  governed  by  it, 
but  it  is  idle  to  pretend  that  such  a  decree  would 
be  founded  in  natural  justice. 

It  is  claimed  on  the  part  of  the  defendant  in 
error  that  such  a  principle  is  found  in  the  leg- 
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islation  of  Congress  granting  the  right  of  pn- 
emption  to  actual  settlers  on  the  public  lands 
of  the  United  States.  The  proposition  is,  that 
as  soon  as  the  decree  of  the  Supreme  Court  wu 
announced  declaring  the  Vallejo  claim  invalid, 
the  land  covered  by  that  claim  became  public 
land,  subject  to  the  operation  of  all  the  law* 
by  which  the  actual  settler  could  secure  title  to 
such  lands;  and  that  the  steps  taken  by  Whit- 
ney in  this  direction  had  so  far  effected  this  pur- 
pose, that  the  Act  of  Congress  for  the  benefit  of 
the  Vallejo  claimants  was  Ineffectual  to  enable 
Frisbie  to  avail  himself  of  the  benefits  which  it 
was  intended  to  confer.  We  say  the  benefit) 
it  designed  to  confer,  because  we'  entertain  no 
doubt  of  the  intention  of  Congress  to  secure  to 
persons  situated  as  Frisbie  was,  the  title  to  their 
lands,  on  compliance  with  the  terms  of  the  Act, 
and  if  this  has  not  been  done  it  is  solely  because 
Congress  had  no  power  to  enact  the  law  in 
question. 

The  learned  court,  whose  decision  we  are  re- 
viewing, place  their  judgment  on  the  ground 
that,  before  the  passage  of  that  Act,  the  com- 
plainant had  acquired  a  vested  right  in  the  land, 
which  could  not  be  devested  by  any  I^islatioa 
of  Congress.  On  the  other  hand,  it  will  hardly 
be  contended  that  anything  short  of  a  vested 
right  in  this  land  could  deprive  Congress  of  the 
right  which  it  has  as  owner  and  holder  of  the 
legal  title,  and,  by  the  express  language  of  the 
Constitution,  to  mspose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  terri- 
tory or  other  property  of  the  United  States. 
The  essential  inquiry  in  this  case,  therefore,  is 
whether  compliant  bad  acquired  such  • 
vested  right,  before  Congress  by  law  witiidrew 
these  lands  from  the  operation  of  the  preemp- 
tion Acts. 

It  has  been  argued  tliat  no  law  existed  at  the 
time  Whitney  went  upon  the  land  by  which 
unsurveyed  land  could  be  legally  entered  upoD 
with  a  view  to  preemption.  But  in  the  new 
which  the  court  takes  of  the  matter.  It  may  be 
assumed  that  Uie  lands  were  open  to  preemp- 
tion. In  this  concession  we  also  propose  to 
waive  the  discussion  of  another  question  which 
presents  serious  dlfficuitiea  to  our  minds,  in  re- 
gard to  complainant's  right  to  make  a  valid  pre- 
emption by  a  forcible  intrusion  upon  land  col- 
tivated,  inclosed  and  peaceably  occupied  by 
another  man. 

But  resolving  this  dipculty  in  favor  of  com- 
plainant for  the  present,  we  are  still  of  opinioD 
that  he  had  not  acquired  a  vested  right  in  the 
land  when  Congress  acted  upon  the  subject 

What  had  he  done?  He  had  gone  upon  the 
land,  built  a  house  and  bam  and,  perhaps,  hi- 
closed  some  of  the  ground.  He  had  also  ap- 
plied to  the  Register  of  the  Land  Office,  and 
offered  to  make  a  declaration  that  he  had  done 
these  things  with  the  intention  of  making  a 
permanent  settiement,  and  claiming  the  lud 
under  the  right  of  preemption.  'This  b  all 
He  had  paid  no  money,  nor  had  he  then  tendered 
any.  'The  land  officers  refused  to  receive  hii 
declaration,  and  denied  his  right  to  preempt 
the  land.  He  never  has  paid  any  money;  has 
never  received  any  certificate  of  preemption; 
and  the  Register  and  Receiver  have  never,  in 
any  manner,  acknowledged  or  admitted  Us 
right  to  make  preemption  of  that  land.  So 
far  as  anytMng  done  by  him  is  to  be  oondd- 
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ered,  his  claim  rests  solely  upon  his  eoing  upon 
the  land  and  building  and  residing  on  it. 
There  is  nothing  in  the  essentia]  nature  of 
these  acts  to  confer  a  vested  right  or,  indeed, 
any  kind  of  claim  to  land,  and  it  is  necessary 
to  resort  to  the  preemption  law  to  make  out 
any  shadow  of  such  right. 

The  Act  of  Congress  on  this  subject,  to 
which  ail  the  sulisequent  Acts  refer,  and 
which  pre8cril>ea  the  terms  and  the  manner  of 
securing  title  in  such  cases,  is  the  Act  of  Sep- 
tember 4th,  1841.  5  Stot.  at  L.,  468.  That 
was  an  Act  full  of  generosity,  for  it  gave  the 
proceeds  of  the  sales  of  all  the  public  lands  to 
the  Sutes.  The  10th  section  of  the  Act  pro- 
vides that  any  person  of  the  class  therein  de- 
scribed who  shall  make  a  settlement  upon  pub- 
lic lands,  of  a  defined  cliaracter,  and  who  shall 
inhabit  and  improve  the  same  and  who  shall 
erect  a  dwelling  thereon,  shall  be  authorized 
to  enter  with  the  register  of  the  proper  land 
office,  by  legal  subdivisions,  one  quarter  sec- 
tion of  said  land,  to  include  the  residence  of 
the  claimant,  upon  paying  the  minimum  price 
of  such  land.  Section  11  provides  that  con- 
flicting claims  for  preemption  shall  be  settled 
by  the  Register  and  Receiver;  section  twelve, 
that  prior  to  such  entry,  proof  of  the  settle- 
ment and  improvement  required  shall  be  made 
to  the  satisfaction  of  the  Register  and  Receiver; 
and  section  18  requires  an  oath  to  be  made  by 
the  claimant  before  entry ;  section  15  requires  a 
I>er8on  settling  on  land  with  a  view  to  preemp- 
Uon,  to  tile,  within  a  limited  time,  a  statement 
of  this  intention  and  a  description  of  the  land. 
When  all  these  prerequisites  are  complied 
with,  and  the  claimant  has  paid  the  price  of 
tbe  land,  he  is  entitled  to  a  certificate  of  entry 
from  the  Register  and  Receiver;  and  after  a 
reasonable  time,  to  enable  the  land  officer  to 
ascertain  if  there  are  superior  claims,  and  if  in 
other  respects  the  claimant  has  made  out  his 
case,  he  is  entitled  to  receive  a  patent,  which 
tot  the  first  time  invests  him  with  the  legal 
title  to  the  land. 

The  construction  of  this  Act,  and  others 
passed  since  tn  pari  matma,  in  regard  to  tbe 
nature  of  the  rights  conferred  on  occupants  of 
the  public  lands,  has,  of  course,  received  the 
consideration  of  that  Department  of  the  Glov- 
emment  to  which  the  aaministration  of  these 
land  laws  has  been  confided.  The  construction 
of  that  department  and  of  the  Attorneys  Gen- 
eral to  whom  the  Secretaries  of  the  interior 
have  applied  for  advice,  cannot  be  better  ex- 
pressed than  in  the  langtiage  of  some  of  those 
opinions. 

Attomey-Oeneral  Gushing,  in  an  opinion 
given  in  1066  (8 Opinions  Attys-Gen.,  78),  says: 
"  Persons  who  go  upon  tbe  public  land  with  a 
view  to  cultivate  now,  and  to  purchase  here- 
after, possess  no  rights  against  the  United 
States,  except  such  as  the  Acts  of  Congress 
confer;  and  these  Acts  do  not  confer  on  the 
preemptor,  tn  po»»e,  any  right  or  claim  to  be 
treated  as  the  present  proprietor  of  the  land,  in 
relation  to  the  government." 

In  the  matter  of  the  Hot  Springs  lYaet  of 
Arkantat,  Attorney- General  Bates  says  (10 
Opinions,  57):  "A  mere  entry  upon  land, 
with  continued  occupancy  and  improvement 
thereof,  j^ves  no  vested  interest  in  it.  .  It  may, 
however,  give,  tinder  our  national  land  system, 
See  9  Waix. 


a  privilege  of  preemption.  But  this  is  only  a 
privilege  oonforred  on  the  settler  to  purchase 
land  in  preference  to  others.  •  *  ♦  His  set- 
tlement protects  him  from  intrusion  or  pur- 
chase by  others,  but  confers  no  right  against 
the  government." 

In  the  matter  of  tbe  same  Soscol  ranch  (11 
Opinions,  Wi).  Attorney-General  Speed  asserts 
the  same  principle.  He  says:  "It  is  not  to 
be  doubted  that  settlement  on  the  public  lands 
of  the  United  States,  no  matter  how  long  con- 
tinued, confers  no  right  against  the  govern- 
ment. *  •  •  The  land  continues  subject  to 
the  absolute  disposing  power  of  Congress,  until 
the  settler  has  made  the  required  proof  of  set- 
tlement and  improvement,  and  has  paid  the 
reouisite  purc;hase  money." 

These  opinions,  written  for  the  guidance  of 
the  Land  Drpartment,  have  been  received  and 
acauiesced  in  by  the  Secretaries  of  the  Interior, 
and  have  come  to  be  the  recognized  rule  of 
action  in  thai  department. 

This  construction  of  the  law  has  also  been 
asserted  by  the  courts  of  last  resort  in  Missouri, 
Mississippi,  Illinois  and  California — States  in 
which  the  population  is  largely  interested  in 
the  Ulieral  operation  of  the  preemption  laws. 
Bower  v.  Vigbee,  9  Missouri,  2«1;  Phetp»  v. 
KMogg,\fil\\\Tiovi,  186;  Grand  Ovify.  Bryan, 
8  Smed.  &  M.,  268;  FiopU  v.  Shearer,  80  Cal- 
ifornia, 660;  and  Button  v.  frisbie,  in  the  Su- 
preme Court  of  California,  July  Term,  1869. 

We  are  satisfied  that  this  is  a  sound  con- 
struction of  the  preemption  laws  on  the  ques- 
tion now  under  consideration. 

A  series  of  cases  decided  in  this  court,  in 
which  the  equitable  rights  of  persons  claiming 
under  those  laws  have  been  protected  by  the 
court  a^nst  the  legal  title  acquired  by  other 

Earties,  through  the  disregard  of  their  rights 
y  the  oflBcers  of  the  Land  Department,  is  sup- 
posed to  assert  principles  inconsistent  with  the 
construction  just  stated.  We  cannot  here  ex- 
amine these  cases  in  detail,  but  we  may  state 
that  in  nearly  all  of  them  it  will  be  found  that 
the  party  whose  equitable  title  was  thus  pro- 
tect«l  had,  by  the  action  of  the  ofllcers  of  the 
I.iand  Department,  and  the  payment  and  ac- 
ceptance (if  the  price,  acquired  a  vested  right, 
which  these  officers  afterwards  disregardecT  in 
violation  of  law.  And  if  in  any  of  these  cases 
the  party,  asserting  successfully  his  equitable 
interest,  had  not  acquired  a  vested  right  in  the 
just  sense  of  that  term,  the  cases  are  still  widely 
different  from  the  one  under  consideration.  In 
all  those  cases  the  successful  party  had  estab- 
lished bis  legal  right  of  preference  of  purchase 
over  the  other,  imder  the  law  as  it  stood  when 
the  land  officers  decided  the  case.  And  it  was 
the  action  of  those  officers,  and  their  disregard 
of  the  law  in  refusing  to  the  party  the  benefit 
of  this  preference  in  purchase,  wliich  this  court 
corrected,  by  compelling  the  conveyance  of  the 
legal  title  acquired  by  this  violation  of  law. 
But  in  the  case  before  us,  and  in  those  to  which 
the  opinions  of  Uie  Attorneys-General  refer,  it 
was  Congress,  the  law  making  power,  which 
intervene,  and,  by  a  new  law,  withdrew  the 
land  from  the  operation  oT  the  preemption  laws, 
while  the  right  of  preference  in  purchase  re- 
mained unexercised,  and  amounted  to  no  more 
than  this  preference. 
The  courts  may  very  properly  correct  the  in- 
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justice  done  by  the  land  officers,  in  refusing  to 
accord  rielits,  however  inchoate,  which  are 
protected  by  laws  still  in  existence;  while  they 
can  only  consider  vested  rights  when  those 
rights  are  sought  to  be  enforced  in  opposition 
to  the  repeal  or  modification  of  the  laws  on 
which  they  were  founded. 

The  argument  is  urged  with  much  zeal,  that 
because  complainant  did  all  that  was  in  the 
power  of  anyone  to  do  towards  perfecting  his 
claim,  he  should  not  b«  held  responsible  for 
what  could  not  be  done. 

To  this  we  reply,  an  we  did  in  the  case  of 
Sector  v.  ^«ftfcy,  6  WaU.,  142  [73  U.  S.,  XVIII. , 
788],  that  the  rights  of  a  claimant  are  to  be 
measured  by  the  Acts  of  Congress,  and  not  by 
wliat  he  may  or  may  not  be  able  to  do ;  and  if 
a  sound  construction  of  these  Acts  shows  that 
he  had  acquired  no  vested  interest  in  the  land, 
then,  as  his  rights  are  created  by  the  statutes, 
they  must  be  governed  by  their  provisions, 
whether  they  be  hard  or  lenient.  That  was  a 
case,  also,  in  which  it  became  important  to 
ascertain  when  a  right  to  public  land  became 
vested,  and  though  it  arose  under  statutes  some- 
what different  from  the  general  preemption 
law,  the  principles  assertra  there  and  in  the 
previous  cases  of  BagneU  v.  Broderiek,  13  Pet. , 
and  Barry  v.  OambU,  8  How.,  Z'i,  strongly  sup- 
port our  conclusion  in  the  present  case. 

7%t  decree  o^  the  Supreme  Court  of  the  District 
of  Columbia  u  reverted,  and  the  com  remaiided, 
teith  irutruetion*  to  ditnuM  the  bill. 

Cited— IS  Wall.,  87,  89 ;  91  U.  S.,  338 ;  flB  U.  S.,  319, 
786:  96  U.S.,  Bit,  618,  519;  97  [J.  8.,  581;  98  U.S..  121; 
101  U.  8.,  281 ;  3  8awy.,  846 ;  6  Sawy.,  89, 155 :  7  Sawy., 
4S8.178;  11  Cal.,  493,0211;  51  Cal.,3»t;  2»  Hlch.,162; 
SlMlch.,  486. 


HENRY  M.  BENNETT,  Plff.  in  Err., 

«. 

ALEXANDER  HUNTER. 

(See  8.  C,  9  WaU.,  326-838.) 

Sale  for  taxe*  after  tender  of  amount  due — tax  a 
Hen — right  to  pay  tax  before  sale — sale  after 
payment  invalid. 

The  oommlsslonera,  under  the  Act  of  June  7, 1882, 
could  not  make  a  sale  for  taxes,  after  a  tender  of 
the  amount  due. 

The  first  clause  of  4th  section  did  not,  proprio 
vlgore,  work  a  transfer  to  the  United  States,  of  tbe 
land  declared  to  be  forfeited. 

The  aasecsment  of  tbe  tax  merely  created  a  Hen 
on  the  land,  which  might  t>e  disoharged  by  tbe  pay- 
ment of  the  debt. 

The  title  was  forfeited  by  non-payment  of  the  tax 
and,  upon  public  sale,  became  actually  vested  In 
the  United  States  or  In  any  other  purchaser;  but 
not  before  such  public  sale. 

The  right  to  pay  the  tax  continued  until  the  sale, 
and  was  not  limited  to  sixty  days  after  the  flxlngr 
of  the  amount  of  the  tax. 

A  sale,  made  after  the  payment  of  the  lax,  was  in- 
Buffldent  to  vest  the  title  to  the  land  In  the  pur- 
chaser. 

[No.  74.] 
Argued  FA.  SS.  1870.    Bedded  Mar.  tt.  1870. 

F  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  Commonwealth  of  Virginia. 
This  action  was  begun  in  the  Circuit  Court 
of  Alexandria  County,  Virginia,  by  the  defend- 
ant in  error,  to  recover  the  possession  of  certain 
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lands.  Judgment  having  been  given  for  the 
plaintiff  in  that  court,  and  affirmed  upon  ap- 
peal by  the  Supreme  Court  of  Appeals  of  that 
State,  the  defendant  sued  out  this  writof  error. 

The  case  is  fully  stated  in  the  opinion  of  Uie 
court. 

Messrs.  W.  Willoaghby,  I<.  E.  Chitten- 
den and  A.  O.  I^ddle,  for  plaintiff  in  error. 

Messrs.  E.  R.  Hoar,  AUyOen..  and  W.  A. 
Meld,  who  filed  a  brief  by  permisdon  of  the 
court,  for  the  United  Stat^; 

This  case  involves  the  constitutionality  of 
the  Act  of  Congress  passed  June  7,  1863, 
entitled  "  An  Act  for  the  Collection  or  Taxes 
in  Insurrectionary  Districts  and  for  Other  Pur- 
poses," and  the  Acts  amendatory  thereto,  or  at 
least  of  some  of  the  powers  contended  by  the 
plaintiff  in  error  to  liave  been  granted  by  sudi 
Acts,  and  also  the  proper  construction  of  sev- 
eral of  the  sections  of  these  Acts. 

For  the  purpose  of  meeting  extraordinary 
demands  upon  tbe  government  at  the  com- 
mencement of  the  late  civil  war,  Con^^ress,  by 
the  Act  of  Aug.  5, 1861,  imposed  a  direct  tax 
upon  the  United  States,  and  to  the  State  of  Vir- 
ginia was  apportioned  the  sum  of  $lfS7,5S0.86. 
By  the  terms  of  this  Act  the  collection  was  to 
be  made  with  the  least  possible  annoyance  and 
hardship  to  the  owner,  and  privileges  of  redemp- 
tion were  granted  in  the  most  lit«ral  manner. 

This  law  having  been  found  to  be  wholly  in- 
adequate to  effect  the  objects  designed.  Congress 
passed  the  Act  which  we  are  now  called  upon 
to  consider.  The  owner  had  sixty  days  in  which 
to  pay  the  tax  whereby  the  land  would  become 
discharged  of  the  tax  and  penalty. 

Section  4  provides:  "  And  be  it  further 
enacted,  that  the  title  of.  in  and  to  each  and 
every  piece  or  parcel  of  land,  upon  which  said 
tax  has  not  been  paid  as  above  provided,  shall 
thereupon  become  forfeited  to  the  United  States, 
and  upon  the  sale  hereinafter  provided  for, 
shall  vest  in  the  United  States  or  in  the  par- 
chasers  at  such  sale  in  fee  simple,  free  and  dis- 
charged from  all  incumbrances,  right,  title  and 
claim  whatsoever." 

By  section  7  of  the  amended  Act  of  1863,  it 
is  provided  that  when  such  taxes  are  not  paid, 
the  commissioner  shall  advertise  the  land  for 
sale  and,  provided  the  owner  does  not  in  per- 
son appear  and  pay  the  taxes  before  the  sale, 
shall  sell  the  same  and  issue  to  the  purchasers  a 
certificate  of  sale,  which  is  made  prima  faeis 
evidence  of  the  regularity  and  validity  of  sale 
and  cannot  be  affected  as  evidence  of  regularity 
of  sale,  except  "  By  establishing  the  fact  that 
said  property  was  not  subject  to  taxes,  or  that 
the  taxes  had  been  paid  previous  to  sale,  or  that 
the  property  had  been  redeemed  according  to 
the  provisions  of  this  Act." 

In  the  first  place,  this  Act  cannot  be  unconsti- 
tutional by  reason  of  any  inequality  of  its  opera- 
tion. It  applies  to  any  and  all  States  and  Ta- 
ritories.  Such  as  are  so  situated,  are  to  be  there- 
after designated  by  proclamation.  Nor  is  there 
any  inequality  so  far  as  persons  are  concerned. 
Any  person  liaving  land  so  situated,  whether 
loyal  or  disloyal,  whether  residing  in  Virginia 
or  Masschusetts,  is  equally  subject  to  its  pro- 
visions. The  law  relates  to  a  condition  of  Uungs 
and  not  to  localities  or  persons. 

It  waaclaimed  in  the  argument  of  the  defend- 
ant and  decided  by  the  court  of  Virginia,  that 
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in  the  first  place,  notwithstanding  the  plain  lan- 
guage of  this  section,  the  title  did  not  pass  in 
any  way  to  the  United  States;  and  in  the  second 
place,  that  the  United  States  had  no  constitu- 
tional power  to  forfeit  lands  absolutely  for  the 
non-payment  of  taxes,  even  if  such  was  the  in- 
tention of  the  Act,  and  that  the  government 
could  not  acquire  title  only  as  a  purchaser  at 
the  sale  provided  for. 

The  counsel  for  defendant  and  the  court  be- 
low were  obliged  to  concede  that  the  Le^sla- 
ture  of  the  State  had  this  power,  which  it  de- 
nied to  the  Ck>ngre88  of  the  United  States.  This 
had  been  held  so  unmistakably  by  the  courts  of 
Virginia,  that  there  was  no  escape  from  this 
coocludon. 

Kinney  y.  Beverleu,  2  Hen.  &  M.,  318;  WUd 
T.  »rpeU,  10  Gratt..  406. 

See,  also,  Slaat$  v.  Board,  10  Qratt.,  400. 

The  argument  as  stated  is  sulMtantially  this: 
that  every  owner  holds  his  land  upon  the  im- 
plied condition  that  he  will  pay  his  taxes;  that 
on  failure  to  do  so,  the  paramount  authority  of 
the  State  from  whom  the  land  is  holden,  comes 
in  on  the  ^und  of  a  breach  of  this  condition, 
and  for  this  declares  the  estate  forfeited ;  that 
such  a  principle  is  applicable  to  a  State  from 
which  the  lands  are  nolden,  but  not  to  the 
United  States. 

This  argument  starts  out  with  an  entire  mis- 
apprehension of  the  origin  and  extent  of  the 
power  of  taxation.  It  is  a  power  essential  to  the 
very  exiatence  of  all  governments.  As  is  well 
saia  in  Cooley,  Const.  Lim.,  479,  "  It  rests 
upon  necessity,  and  is  inherent  in  every  sover- 
eignty." See,  also,  MeOaOoOiv.  Md.,  4  Wheat., 
810;  see  JfcCarroU  v.  Weaki,  2  Overt.,  21S; 
State  V.  Allen,  2  McCord,  50;  Livingtton  v. 
Motn-e,  7  Pet.,  469. 

Judge  Tucker  says  (1  Tuck.  Bl.,  b.  2.  p.  40): 
"By  the  Act  of  1779,  abolishing  English  ten- 
ures, the  possession  of  all  lands  in  Virginia  be- 
come allodial,  that  is,  independent  and  held  of 
no  superior  at  all. 

In  Kinney  v.  Beterley.2  Hen.  &  M.,332,  it  is 
held,  there  can  be  no  cause  of  forfeiture  be- 
cause of  any  condition  in  the  grant,  and  only 
in  consequence  of  the  positive  provisions  of 
some  public  statute. 

A  statute  ought  not  to  tie  declared  uncon- 
stitutional, unless  its  nullity  and  validity  are 
placed  beyond  all  reasonable  doubt.  16  Pick., 
95;  see,  also,  Fletcher  v.  Peek,  6  Cranch,  128. 

Upon  the  default  which  is  complete  at  the 
expiration  of  the  sixty  days,  the  title  of  the 
owner  is  devested  and  becomes  forfeited  to  the 
government  in  its  chuacter  as  a  sovereignty. 

Forfeiture  as  defined  by  Blacicstone,  Vol.  2, 
267,  "  Is  a  punishment  annexed  by  law  to  some 
illegal  act  or  negligence  in  the  owner  of  the 
lands,  tenements  or  hereditaments,  whereby  he 
loses  all  his  interest  therein." 

Title  passes  at  the  sale,  not  from  the  owner, 
but  from  the  government. 

Where  the  intention  of  the  Legislature  is 
clearly  indicated,  that  the  title  shall  ijass  by  the 
mere  force  of  the  forfeiture,no  inquisition  of  of- 
fice is  required.  See  10  Gratt..  405;  Fairfax 
y.  Hunter,  7  Cranch,  603;  U.  3.  v.Bepentigney, 
5  Wall.,  211  <72  U.  S.  XVIII.,  627). 

The  different  rights  of  the  government  are, 
therefore,  plainly  prescrilied.  Fint,  it  lias  a 
lien.  Tliis  continues  until  default,  when  for  the 
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purpose  of  enforcing  this  lien,  the  title  is  for- 
feited to  the  government  as  a  sovereignty;  and 
in  the  third  place,  if  a  successful  bidder  at  the 
sale,  it  holds  the  title  in  fee  simple,  free  and 
clear  from  all  incumbrances,  etc. 

The  declaration  that,  in  order  to  save  the 
land  from  forfeiture,  the  owner  must  appear  in 
person,  is  not  beyond  the  constitutional  power 
of  Congress. 

And  when  the  government  says  that  only  the 
owner,  and  he  in  person,  can  avoid  such  con- 
sequences by  payment  in  person,  it  is  trifling  to 
say  that  some  other  one  may  do  it  just  as  well, 
and  that  some  other  way  will  answer. 

It  is  sufficient  say :  "  Italex  loripta  ett. " 

The  owner  may  redeem  before  the  sale. 
When  speaking  of  redemption  after  sale,  it  savs, 
the  owner  or  any  person  having  any  valid  lien 
or  interest. 

The  owner,  if  he  redeems  before  the  sale, 
may  redeem  without  taking  the  oath.  He  may 
do  It  without  paying  the  penalty.  He  may  do 
it  without  paymg  but  the  ten  per  cent,  interest 
from  the  levy  of  the  tax.  These  are  privileges 
accorded  to  the  owner  alone.  But  the  person 
having  an  interest  must  tie  loyal.  He  can  re- 
deem only  after  the  sale.  He  must  take  the 
oath ;  he  must  pay  the  tax  and  penalty ;  he  must 
pay  interest  at  the  rate  of  fifteen  percent,  from 
the  date  of  the  President's  Proclamation,  to- 
gether with  the  expenses  of  sale. 

The  power  of  the  Legislature  to  make  the 
deed  of  a  public  officer  prima  facie  evidence  of 
the  regularity  of  the  previous  proceedings,  can- 
not lie  doubted. 

Thomas  v.  Laaton,  21  How.,  340  (82  U.  8., 
XVI.,  85);  Freeman  v.  Thayer.  83  Me.,  76; 
Smith  V.  Cleveland,  17  Wis.,  556;  see,  also, 
the  able  opinion  of  Mr.  Juitiee  Miller,  in  the 
case  of  Lord  y.  MU.  and  Mit*.  R.  B.  Co.,  17 
Wis.,  569:  see,  also.  Hand  v.  BaUou,  12  N. 
Y.,  541;  .4««n  v.  Armetrong,  16  la.,  508. 

It  does  not  appear  that  the  tax  was  paid  lie- 
fore  the  sale.  We  concede  that  a  lawful  tend- 
er of  the  tax  to  the  officer  authorized  to  re- 
cdve  it  would  Iiave  been  tantamount  to  pay- 
ment, but  deny  that  the  tender  in  this  case,  if 
there  was  a  tender,  was  lawf  ul.it  not  having  lieen 
made  by  theownerin  person  as  the  law  required. 

MeuTt.  Jaa.  A  Oarfleld,  J.  8.  Bloat,  Oeo. 
W.  Brent  and  S.  Fergaaon  Beach,  for  de- 
fendant in  error: 

The  sale  was  without  authority  and  void  for 
two  reasons: 

1.  Because  the  full  amount  of  tax,  interest, 
penalty  and  costs  was  tendered  to  the  commis- 
sioners before  sale. 

2.  Because  the  commisBioners  sold  the  whole 
land,  when  a  small  portion  might  have  been 
sold  for  enough  to  pay  all  dues  and  costs. 

If  the  object  of  the  sale  was  merely  to  raise 
the  unpaid  tax,  with  interests  and  costs,  then 
the  previous  payment  or  tender  of  the  tax, 
interests  and  costs,  would  remove  all  cause 
for  a  sale  and.  therefore,  all  authority  for  a 
sale.  A  sale  under  the  Act  is  clearly  not  to 
tie  had  merely  for  the  sake  of  having  a  sale; 
it  is  to  tie  had  to  accomplish  some  object, 
and  if  that  object  tie  accomplished  tieforel^d, 
there  is  no  cause  or  excuse  for  a  sale. 

Under  the  construction  of  the  plaintiff  in  er- 
ror, the  sale  is  a  device  to  get  the  land  and  not 
to  get  Uie  tax. 
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No  Buch  forfeiture  as  that  cliumed  by  the 
plaintiff  in  error  was  intended  by  the  Act.  If 
it  were  intended,  such  a  forfeiture  was  beyond 
the  power  of  Cong^ress. 

The  counsel  are  ttound  to  show,  not  only  that 
CoD^tjeas  haa  thus  the  power  to  strip  the  de- 
fendant of  his  estate  for  default  in  payment  of 
the  tax,  but  that  it  haa  the  power  so  to  do  with- 
out notice  to  him,  actual,  constructive  or  pre- 
sumptive, that  any  payment  whatever  is  re- 
?|uired  of  him.  The  Act  contains  no  provision 
or  demand  upon  the  taxpayer;  or  for  notice 
of  any  sort  whatever  to  him,  either  of  the 
amount  to  be  paid,  the  time  when  it  is  to  be 
paid,  or  the  place  where  it  is  to  be  paid. 

The  plaintiff  must  show  in  Congress  the 
power  to  strip  a  man  of  his  entire  estate  for 
failing  to  pay  a  trifling  tax  within  a  short 
period  of  sixty  days;  keeping  him  all  the  while 
in  utter  ignorance  of  the  fact  that  any  tax  has 
become  pavable. 

In  upholding  the  title  of  the  plaintiff  in  error 
the  court  must  afi9rm  the  power  of  Congress, 
not  only  to  forfeit  for  default  in  the  payment 
of  the  tax,  but  also  to  forfeit  where  there  is  no 
default. 

Such  a  forfeiture  is  totally  variant  from  the 
declared  purpose  of  the  Act,  and  the  detailed 
provisions  of  the  Act  repel  all  idea  of  any  such 
forfeiture. 

1.  The  Act  declares  expressly  what  shall  be 
the  penalty  for  non-payment  within  the  sixty 
days.  What  is  it?  Not  the  loss  of  the  whole 
land  by  any  means,  but  an  additional  charge 
of  fifty  per  cent,  that,  eo  nomine,  is  declared 
the  penalty.  And  how  absurd  it  was  to  charge 
the  land  with  fifty  per  cent,  of  the  tax  as  a 
penalty,  if  the  loss  of  the  whole  land  was  to  be 
the  penalty. 

3.  The  fact  that  the  tax  Is  made  a  lien  on  the 
land  is,  itself,  conclusive  against  the  construc- 
tion that  the  United  States  was  to  take  the  land 
itself,  if  the  tax  was  not  paid,  and  as  a  conse- 
quence of  the  non  payment. 

A  lieu  on  land  as  security  for  the  payment  of 
a  claim,  and  an  entire  forfeiture  of  tlie  land  for 
its  non- payment,  are  provisions  inconsistent 
with  each  other. 

8.  The  Act  provides  for  two  sales,  namely : 
(1)  A  sale  of  the  land  on  which  the  tax  remains 
unpaid,  and  because  it  remains  unpaid;  and  (2) 
A  sale  of  land  which  the  United  States  has  pre- 
viously purchased  at  the  first  sale.  See,  sec.  9, 
et  teq. 

Out  of  the  proceeds  of  the  first  sale,  the  tax 
sale  proper,  the  Act  claims  nothing  for  the 
United  States  beyond  the  tax  penalty,  interest 
and  costs. 

Quite  otherwise  is  it  with  the  second  snlra.  Sec. 
9,  et  seg.  The  proceeds  of  these  sales  are  claimed 
wholly  for  the  United  Stales,  and  are  direct- 
ed to  be  paid  into  the  Treasury  of  the  United 
States.  At  the  tax  sale  the  land  is  sold  as  the 
property  of  the  taxpayer,  to  satisfy  a  claim  of 
the  United  States  charged  upon  it.  The  second 
sale  is  a  sale  of  government  property  acquired 
by  successful  bidding  at  the  tax  sale. 

4.  The  United  States  can  only  acquire  title 
to  the  forfeited  lands  by  bidding,  and  bidding 
highest,  at  the  tax  sale.     See,  sees.  4,  7. 

Suppose,  after  a  sale  is  advertised,  the  owner 
appears  in  person  and  pays  the  tax  and  the  sale 
is  thus  prevented,  what  then  becomes  of  the  land  ? 
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According  to  the  plaintiff's  counsel,  the  own- 
er, on  default  of  payment,  was  devested  at  all 
title;  when,  therefore,  the  owner  comes  forward 
in  person,  pays  the  tax  and  stops  the  sale,  he 
simply  thereby  perpetuates  his  own  loss;  pays 
His  tax  with  interest  and  costs,  and  loses  his  land 
besides. 

See,  JDubou  v.  Hepburn,  10  Pet.,  1,  for  defini- 
tion by  the  United  States  Supreme  Court  of  an 
"owner"  for  the  purpose  of  redemption  after  a 
tax  sale. 

The  sale  by  the  commissioners  in  this  case 
was  void, because  they  sold  the  whole  land  when 
the  tax,  etc.,  might  have  been  realized,  by  the 
sale  of  a  part,  and  that  a  very  small  part. 

Blackwell,  287,  citing  2  Blackf.,  421 ;  Black- 
well,  487,  et  teq.,  ch.  Excess  or  Abuse  of  Au- 
thority. 

But  the  plaintiff  in  error  shelters  himself 
here  under  the  effect  which  is  given  by  the  Act 
to  the  certificate  of  sale. 

The  direct  enactment  on  this  point  is:  "Which 
said  certificate  shall  be  received  in  all  courts 
and  places  as  prima  facte  evidence  of  the  r^- 
ularlity  and  validity  of  sale,  and  of  the  title  of 
said  purchaser  or  purehaaers  under  the  same. 

But  the  direct  enactment  respecting  the  f<»ce 
of  the  certificate  as  evidence.  Is  qualified  by  • 
proviso.the  last  proviso  in  section  7:  "That  the 
certificate  *  •  •  •  *  shall  only  be  af- 
fected as  evidence  of  the  regularity  and  valid- 
ity of  the  sale,  by  establishing  the  fact  that 
said  property  was  not  subject  to  taxes,  or  that 
the  taxes  had  been  paid  previous  to  sale,  or  that 
the  property  had  been  redeemed,"  etc 

The  province  of  a  proviso  to  a  statute  is  not 
to  enlarge  the  enacting  clause;  it  can  only  re- 
strain, fortify,  explain  it. 

1  Scam.,  2.'59;  4  Scam.,  352;  19  Vt.,  129. 

Suppose,  for  example,  we  were  to  sell  at  the 
expiration  of  ten  days  instead  of  waiting  for 
the  expiration  of  the  sixty,  that  would  clearly 
be  a  sale  without  authority.  Yet,  the  title  ac- 
quired would,  nevertheless,  be  good  under  the 
certificate,  if  the  certificate  has  the  effect 
claimed ;  and  thus  a  sale  by  a  publicoflBcerhaviDg 
no  authority  to  sell,  would  carry  a  perfect  title. 

Such  legislation,  in  the  language  of  Jvd^ 
Caton  {Chirry  v\  Hinman,  11  111,,  428,  cited  in 
Blackw.  Tax  Tit.,  81),  would  be  nothing  leas 
than  a  moral  fraud.  OarreU  v.  Wiggtn*,  1 
Scam.,  33S. 

Mr.  Jvttiee  Chaae  delivered  the  opinion  of 
the  court: 

Under  the  Act  of  Congress  (12  Stat,  at  L., 
422)  providing  for  the  collection  of  taxes  m  in- 
surrectionary districts  and  for  other  purposes, 
passed  on  the  7th  of  June,  1862,  a  tax  was  as- 
sessed upon  a  tract  of  land,  the  property  in  n- 
mainder  of  the  defendant  in  error,  situate  in 
Alexandria  County,  Virginia;  and  default 
having  been  made  in  payment,  the  land  was 
advertised  for  sale.  After  advertisement,  but 
before  sale,  the  amount  of  the  tax,  expenses, 
penalties  and  costs  was  tendered  to  the  com- 
missioners appointed  for  the  collection  of  taxea 
under  the  Act,  who  refused  to  receive  the 
money,  upon  the  ground  that  the  tender  was 
not  made  by  the  owner  of  the  latad  in  person. 

The  land  was  then  sold  and  the  lessor  of  the 
plaintiff  in  error  became  the  purehaser.  After 
the  close  of  the  war  Uie  defendant  in  error, 
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who  bad  served  as  an  officer  in  the  rebel  army, 
bnt  against  vhose  property  no  proceedings  for 
conflMation  had  heea  Inatitutea,  brought  suit 
to  recoTer  possession  of  the  land.  No  question 
was  made  of  his  right  to  recover,  if  nis  title 
was  not  devested  by  the  sale  for  taxes. 

The  case,  therefore,  requires  the  considera- 
tion and  determination  of  one  point  only, 
namely:  whether  the  commissioners  nnder  the 
Act  coold  make  a  sale  for  taxes,  notwithstand- 
ing a  previous  tender  of  the  amount  due. 

Other  important  and  interesting  questions 
have  been  considered  at  the  bar,  which,  under 
tlte  view  we  take  of  the  case,  need  not  now  be 
examined. 

In  order  to  a  right  understanding  of  the  real 
point  in  controversy,  however,  it  will  be  use- 
ful to  notice  briefly  the  occasion  and  the  objects 
of  the  enactments  which  have  given  rise  to  it. 

The  necessities  of  the  war,  ansing  from  the 
retiellion,  demanded  immediate  provision  of 
adequate  funds.  For  this  purpose  Congress 
increased  the  duties  on  customs,  imposed  a 
duty  on  incomes,  and  laid  a  direct  tax  of 
|'<!0,000,000  upon  landn.  This  latter  tax  was 
apportioned,  agreeably  to  the  direction  of 
the  Constitution,  among  the  several  States  in 
proportion  to  their  respective  numbers;  and  it 
was  provided  that,  if  the  Act  could  not  be  car- 
ried into  execution  in  any  State  in  consequence 
of  reliellion.  It  should  be  the  duty  of  the  Pres- 
ident to  proceed,  as  soon  as  the  authority  of 
the  United  States  should  be  reestablished 
therein,  to  collect  both  the  land  tax  and  the 
income  tax,  with  six  per  cent,  interest. 

The  income  tax  thus  imposed  has  never  been 
collected;  but  provision  was  made  by  the  Act 
of  June  7,  1863,  for  the  collection  of  the  land 
tax  in  the  insurgent  States.  This  Act,  or  some 
similar  provision,  was  necessary  to  enable  the 
President  to  perform  the  duty  devolved  upon 
him  by  the  Act  of  1861.     12  Stat,  at  L.,  292. 

The  Acts  of  1861  and  1862  are,  therefore,  to 
be  construed  together.  The  general  object  of 
both  was  the  same,  namely:  the  raising  of  rev- 
enue by  a  tax  on  land.  The  first  prescribed  a 
mode  of  collection  where  the  authority  of  the 
General  Government  was  acknowledged,  and 
no  serious  obstacle  existed  to  the  execution  of 
the  law;  the  second  directed  the  mode  of  col- 
lection where  this  authority  had  been  over- 
thrown by  insurrection,  but  had  been  suffl- 
dently  re-established  to  make  collection,  to 
some  extent  at  least,  practicable. 

The  provisions  of  the  latter  Act  were  neces- 
sarily adapted  to  the  peculiar  circumstances  in 
whidi  it  was  to  be  executed,  and  were  in  most 
mpects  more  stringent  than  those  of  the  former. 
The  first  Act,  for  example,  directed  the  assess- 
ment of  lands  by  assessors  to  be  appointed  un- 
der it;  the  second  adopted  the  valuation  made 
■adar  the  authority  of  the  several  States  prior 
to  Um  rebellion,  and  charged  directly  upon  each 
pueel  of  land  its  proportion  of  the  tax  appor- 
UoMd  to  the  Stole.  Under  the  first  Act,  de- 
Ifel^ent  taxpayers  were  permitted,  at  any  time 
aftv  adTertuement  for  sale,  and  before  actual 
■^  to  pay  the  amount  assessed  with  ten  per 
QMl  penaltT,  and  thus  relieve  their  lands. 
awneoad  Act  imposed  on  each  tract,  without 
MpMt  toddinqnency  on  the  part  of  the  owner, 
•  jMMHy  of  fifty  per  cent,  in  addition  to  its 
|M|lrtiOiii  ct  tte  tax  upon  the  State  and,  it  is 
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contended,  allowed  payment  only  within  sixty 
days  after  assessment.  In  the  earlier  Act  in- 
dulgent provision  was  made  for  redemption 
after  sale;  in  the  latter,  onerous  conditions 
were  imposed  on  such  redemption. 

Without  adverting  further  to  particular  points 
of  difference  between  the  two  Acts,  it  may  be 
observed  that  their  most  striking  contrast  was 
in  their  practical  application. 

The  several  adhering  States,  under  the  Act 
of   1861,  assumed  and  paid  their  respective 

?[uotas,  and  collected  the  amount  of  the  tax 
irom  their  own  citizens  under  their  own  laws, 
so  that  in  those  Stotes  the  machinery  of  the 
law  was  never  really  put  in  action ;  while  in 
the  insurgent  Stotes  the  Act  of  1862,  so  far  as 
it  was  executed  at  all,  was  carried  into  effect 
according  to  its  terms  by  the  officials  of  the  Na- 
tional Government.  In  this  way,  the  citizens 
of  the  adhering  States  were  relieved  from  the 
processes  of  collection  and  from  penalties  and 
forfeitures  for  non-payment,  while  the  citizens 
of  the  insurgent  Stotes  who  could  not  be  thus 
relieved  were  exi>osed  to  their  unmitigated  op- 
eration. 

Keeping  these  circumstances  in  view,  we  are 
to  consider  the  effect  of  the  sale  for  taxes  made, 
as  we  have  already  stated,  to  the  lessor  of  the 
plaintiff.  And  this  must  depend  mainly  on  the 
construction  to  be  given  to  the  4th  section  of 
the  Act  of  1862. 

This  section  provides  "  that  the  title  of,  in 
and  to  each  and  every  piece  and  parcel  of  land 
upon  which  said  tax  has  not  been  paid  as  above 
provided,  shall  thereupon  become  forfeited  xo 
the  United  Stotes;  and  upon  the  sale  herein- 
after provided  for  shall  vest  in  the  United 
States,  or  in  the  purchasers  at  such  sale,  in  fee 
simple,  free  and  discharged  from  all  prior  liens, 
incumbrances,  right,  title  and  claun  whatso- 
ever." 

And  we  are  first  to  consider  whether  the  first 
clause  of  this  section,  propio  vigore,  worked  a 
transfer  to  the  United  States  of  the  land  de- 
clared to  be  forfeited. 

The  counsel  for  the  plaintiff  in  error  have 
insisted  earnestly  that  such  was  its  effect.  But 
it  must  be  remembered  that  the  primary  object 
of  the  Act  was,  undoubtedly,  revenue,  to  be 
raised  by  collection  of  taxes  assessed  upon  lands. 
It  is  true  that  a  different  purpose  appears  to 
have  dictated  the  provisions  relating  to  redemp- 
tion after  sale,  and  to  the  disposition  of  the 
lands  purchased  by  the  government;  a  policy 
which  had  reference  to  the  suppression  of  rebell- 
ion rather  than  to  revenue.  But  this  purpose 
did  not  affect  the  operation  of  the  Act  before 
sale,  for  until  sale  actually  made  there  could  be, 
properly,  no  redemption.  The  assessment  of 
the  tax  merely  created  a  lien  on  the  land,  which 
might  be  discharged  by  the  payment  of  the 
debt.  And  it  seems  unreasonable  to  give  to  the 
Act,  considered  as  a  revenue  measure,  a  con- 
struction which  would  defeat  the  right  of  the 
owner  to  pay  the  amount  assessed  and  relieve 
his  lands  from  the  lien.  The  first  clause  of  the 
Act,  therefore,  is  not  to  be  considered  as  work- 
ing an  actual  transfer  of  the  land  to  the  United 
States,  if  a  more  liberal  construction  can  be 
given  to  it  consistently  with  its  terms. 

Now,  the  general  principles  of  the  law  of  for- 
feiture seem  to  be  inconsistent  with  such  a 
transfer.    Without  pausing  to  inquire  whether, 
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in  any  cose,  the  title  of  a  citizen  to  Itis  land  con 
be  devested  by  forfeiture  and  vested  absolutely 
in  the  United  Stateti,  without  any  inquisition  of 
record  or  some  public  transaction  equivalent  to 
office  found,  it  is  certainly  proper  to  assume  that 
an  act  of  sovereignty  so  highly  penal  is  not  to  be 
inferred  from  language  capable  of  any  milder 
construction.  FatTfai'iDetUeey.  Hunter's  Lessee, 
7  Cranch,  625.  In  the  case  of  lands  forfeited  by 
alienage  tiie  King  could  not  acquire  an  interest 
in  the  lands  except  by  inquest  of  office.  3  Bl. 
Com.,  258.  And  so  of  other  instances  where 
the  title  of  the  sovereign  was  derived  from 
forfeiture.  And  in  the  case  of  United  Statesy. 
Sepentigney,  5  Wall. ,  265  [72  U.  8. ,  XVIII. ,  6451, 
where  the  forfeiture  to  the  government  of  lands 
arose  from  omission  to  perform  the  conditions 
of  the  grant,  this  court  held  that  before  the 
forfeiture  could  be  consummated  by  re- union 
of  the  land  with  the  public  domain,  "a  judicial 
inquiry  should  be  instituted,  or,  in  the  technical 
language  of  the  common  law,  office  found,  or 
its  legal  equivalent,"  should  take  place.  The 
court  said  further  that  "alegislative  Act  direct- 
ing the  possession  and  appropriation  of  the  land 
is  equivalent  to  office  found." 

Applying  these  principles  to  the  case  in  hand, 
it  seems  quite  clear  that  the  first  clause  of  the 
4th  section  was  not  intended  by  Congress  to 
have  the  effect  attributed  to  it,  mdependently 
of  the  second  clause.  It  does  not  direct  the 
possession  and  appropriation  of  the  land.  It 
was  designed  rather,  as  we  think,  to  declare  the 
ground  of  the  forfeiture  of  title,  namely:  non- 
payment of  taxes,  while  the  second  clause  was 
intended  to  work  the  actual  investment  of  the 
title  through  a  public  Act  of  the  Government  in 
the  United  States,  or  in  the  purchaser  at  the 
tax  sale.  The  sale  was  the  public  Act,  which 
is  the  equivalent  of  office  found.  What  pre- 
ceded the  sale  was  merely  preliminary,  and  in- 
dependently of  the  sale,  worked  no  dcvesliture 
of  title.  The  title,  indeed,  was  forfeited  by 
non-payment  of  the  tax;  in  other  words,  it  be- 
came subject  to  be  vested  in  the  United  States 
and,  upon  public  sale,  became  actually  vested 
in  the  United  States  or  in  any  other  purchaser; 
but  not  before  such  public  sale.  It  follows  that 
in  the  case  before  us  the  title  remained  in  the 
tenant  for  life  with  remainder  to  the  defendant 
in  error,  at  least  until  sale;  though  forfeited,  in 
the  sense  just  stated,  to  the  United  States. 

But  it  has  been  insisted  that  the  right  to  pay 
the  tax  and  relieve  the  land  from  sale  expired 
at  the  end  of  sixty  days  after  the  amount  was 
fixed  by  the  proper  authority. 

It  does  not  appear  when  the  amount  was 
fixed,  or  when  the  sixty  days  ended.  It  may 
be  inferred,  perhaps,  from  the  fact  of  sale,  that 
default  for  payment  had  continued  at  least 
through  that  time,  for  otherwise  there  could 
have  been  no  power  to  sell. 

If  this  inference  be  admitted,  however,  it  by 
no  means  follows  that  the  right  to  pay  the  tax 
and  have  land  discharged  from  it  expu^  with 
the  sixty  days.  It  is  more  reasonable  to  sup- 
pose that  this  ri^ht  remained  as  long  as  the  title 
of  the  land  remamed  in  the  owner — that  is,  until 
after  sale.  And  this  view  is  confirmed  by 
reference  to  another  part  of  the  Act.  The  7th 
section  gives  direction  as  to  sales,  the  issue  of 
certificates  of  sale  to  purchasers,  and  proceed- 
ings for  redemption  after  sale,  and  then  provides 
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that  "  The  certificate  of  sale  siiall  only  be  af- 
fected, as  evidence  of  the  regularity  and  validity 
of  sale,  by  establishing  the  fact  that  the  property 
was  not  subject  to  taxes,  or  that  the  taxes  had 
been  paid  previous  to  the  sale,  or  that  the  prop- 
erty had  been  r^eemed  acccntling  to  the  pro- 
visions of  this  Act."  This  provision  make*  it 
clear  that  proof  of  payment  of  taxes  prior  to 
the  sale  invalidates  the  certificate,  and  this  coaM 
not  be  unless  the  right  to  pay  the  tax  oontinoed 
until  the  sale.  Thu  seems  to  leave  no  donbt  on 
the  point  that  the  right  to  make  such  payment 
was  not  strictly  limited  to  sixty  days  after  the 
fixing  of  the  amount  of  the  tax. 

But  to  whom  did  the  right  to  make  this  pay- 
ment belong?  The  obvious  answer  is  to  the 
owner,  either  acting  in  person  or  through  some 
friend  or  agent,  compensated  or  uncompensated. 
The  terms  of  the  Act  are,  that  the  owner  or 
owners  may  pay;  and  it  is  familiar  law  tiiat  ads 
done  by  one  in  behalf  of  another  are  valid  if 
ratified  either  expressly  or  by  implication,  and 
that  such  ratification  will  be  presumed  in  fur- 
therance of  justice. 

But  it  is  insisted  that  the  right  of  payment  is 
limited  by  the  Act  to  the  actual  owner  in  his 
proper  person.  But  we  perceive  no  such  limita- 
tion in  its  terms.  On  the  contrary,  the  fact  that 
the  privilege  of  redemption  after  sale  is  limited 
to  the  owner  or  the  loyal  person  having  a  lien 
or  other  interest,  appearing  in  proper  perstm 
and  taking  a  prescribed  oath,  appears  to  as  to 
afford  an  irresistible  inference  that  the  rirfit  of 
payment  before  sale  is  not  so  limited.  It  is  a 
right  which,  under  the  Act,  belongs  to  the 
owner,  and  no  oath  is  required  in  order  to  its 
exercise.  It  is  a  right  to  be  exercised  under  the 
Act  as  a  law  for  raising  revenue.  It  is  expressly 
distinguished  from  the  privilege  of  redemptioo 
after  sale  and  complete  dcvestiture  of  title, 
which  is  accorded  upon  very  different  principles, 
and  in  pursuance  of  a  very  different  policy. 
We  cannot  doubt  that  it  might  be  properly  ex- 
ercised by  the  owner  in  person,  or  through  any 
other  person  willing  to  act  in  his  behau  and 
not  disavowed  by  him. 

The  application  of  these  principles  decides  the 
case  before  us.  The  title  and  possession  of  the 
land,  at  the  time  of  assessment,  was  in  B.  W. 
Hunter  for  life,  with  remainder  In  fee  to  his 
son,  the  defendant  in  error.  The  life  estate  ter- 
minated, and  the  fee  became  vested  in  186i 
The  sum  due  the  United  States  for  taxes,  pen- 
alty and  costs  was  tendered  to  the  commii- 
sioners  before  sale,  and  it  was  their  duty  to  ac- 
cept it.  The  tender  was  not  objected  to  as  in- 
sufficient, but  was  refused  solely  because  not 
made  by  the  owner  in  person.  This  refusal  not 
being  warranted  by  the  Act,  the  tender  must  h« 
held  good.  The  certificate  of  sale  under  wbidi 
the  plaintiff  in  error  claims  title  cannot,  tbeie- 
fore,  be  sustained.  The  sale  must  be  resided 
in  law  as  having  been  made  after  the  paymeitf 
of  the  tax,  and  as  insufficient  to  vest  the  titlslo 
the  land  in  the  purchaser. 

It  foUotes  that  ths  judgment  of  t}u  Offurt  *f 
Appeals  of  Virginia  must  be  affirmed. 

The  cases  of  Robert  Portner  and  FrtiKii^ 
Becker,  plairU^t  in  error,  v.  WtOiam  O.Oi^ 
nove,  and  of  Menri/  8.  ifartin  v.  Btitrt  Amtv 
and  Edgar  Snowden,  which  were  atgiisd  *iik 
the  case  just  disposed  of,  are  not  diatiiigutllwW* 
from  it  in  principle.     Thejudifmmt  ^AtOl^ 
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of  Appeals  in  eaeh  eate  mtut,  therefore,  be  of- 
nrmid. 

Cited— 18  Wall.,  6G0,  SSI;  22  WaU.,  2T4;  W  U.  S., 
1»:  10(  n.S..81»;  106  (J.S.,321:  106  U.  S.,  200,  228; 
11  BMk.  Biff.,  476;  1  Huvbes,  377;  3  Hugbes,  112, 
113, 142 ;  1  Fllpp.,  477 ;  9  Ben.,  370. 


inCHAJEL  8.  MEPHAM  AND  WILLIAM  G. 
MEPHAM.  Plff$.  in  Err. 

V. 

PETER  BIES8EL. 

(See  S.  C,  9  Wall.,  370-373.) 

Pag  of  maiter  and  pHot — Captain,  when  re- 
tpomiblefor  damage  to  cargo. 

Compensation,  allowed  one  who  acted  as  master 
and  pilot  at  $900  per  month,  found  to  be  a  proper 
allowance. 

Captain  of  a  vessel  is  not  responsible  for  dam- 
ages to  flour,  from  Its  belnv  stowed  In  the  hold 
without  his  knowledtre  or  direction,  and  whlob 
damaves  arose  from  inherent  causes. 

[No.  117.] 
AriTttd  Ma.  11,  1870.      Decided  Mar.  SI.  1870. 

IN  ERROR  to  the  Circuit  Coort  of  the  United 
States  for  the  District  of  Missouri. 

Tlie  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Missouri,  by  the  defendant  in  error  against  M. 
8.  and  W.  G.Mephsm,  owners  of  the  steamboat 
Iron  City,  to  recover  wages  as  master  and  pilot. 
The  district  court  having  dismissed  the  libel, 
on  appeal,  the  circuit  court  reversed  this  de- 
cree and  entered  a  decree  in  favor  of  the  libel- 
ants. Whereupon  the  respondents  took  an  ap- 
peal to  this  court. 

A  further  statement  appears  in  the  opinion  of 
the  court: 

Mettn.  M.  Blair  and  F.  A.  Dick,  for  appel- 
lants. 

Memrt.  C.  D.  Drake  andOeo.  C.  Leigh* 
ton*  for  appellee. 

The  ar^iment  being  confined  to  the  facts,  no 
abstract  u  here  given. 

Mr.  Jugtiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Missouri. 

The  only  questions  presented  for  our  consid- 
eration are,  the  value  of  the  services  of  the  ap- 
pellee as  master  and  pilot  of  the  Steamer  Iron 
CSty  during  the  period  of  his  employment  upon 
ker  in  those  capacities,  and  whether  he  can  be 
held  liable  upon  the  principle  of  recoupment 
for  the  damage  sustained  by  a  part  of  the  cargo 
(MTthe  Tenel  upon  her  first  voyage  after  he  took 
c^aige  of  her  as  captain,  which  was  a  voyage 
firom  St.  Louis  to  Fort  Benton,  upon  the  Mis- 
aoori  River.  The  services  commenced  on  the 
MUk  of  March,  1860,  and  terminated  on  the 
Mtb  of  July  following — making  a  period  of 
fovr  months  and  ten  days.  Four  witnesses 
examined.  They  were  Biessel,  the  ap- 
i;  W.  O.  Mepham,  one  of  the  appellants; 

J/lm*.—IAaMUtv  of  tarricT  by  tcoter  for  Inn  or 
•MHW  Af  ODods.  Sec  note  to  Moore  v.  Amor.  Trans. 
fliqVO.  SC;  XVI.,  874. 


Bush,  the  mate,  and  Stone,  the  pilot.  The 
leading  facts,  as  developed  in  the  proofs  bear- 
ing upon  the  subject  of  compensation,  are  as 
follows : 

Biessel  had  been  in  the  employment  of  the 
Mephams,  as  mate  upon  a  steamer,  at  $150  per 
month.  He  talked  of  seeking  employment 
elsewhere,  expecting  to  receive  |800  per  month. 
Captain  Hunter,  also  in  the  employment  of  the 
Mephams,  to  whom  he  made  the  communica- 
tion, requested  him  to  remain  until  the  captain 
could  consult  the  owners.  An  interview  took 
place.  Biessel  told  them  he  had  never  served 
as  captain,  and  doubted  whether  be  would 
suit  them  in  that  capacity.  They  employed 
him  as  captain.  It  was  usual  to  employ  two 
pilots.  Biessel  found  two  who  asked  jointly 
f  1,600  per  month.  Pilots  were  much  in  demand 
at  that  time.  He  proposed  to  the  owners  to 
employ  Stone  as  a  pilot  at  $800  a  month,  and 
to  serve  himself  as  the  other  pilot,  besides  per- 
forming his  duties  as  master.  They  assented,' 
and  assisted  him  to  procure  a  pilot's  license. 
The  arrangement  was  carried  out.  Biessel  tes- 
tifies that  be  told  them  it  would  cost  less  than 
to  employ  two  pilots,  in  addition  to  the  captain. 
Mepham  testifies  that  he  said  it  should  cost 
them  nothing  for  pilotage  but  the  wages  of 
Stone.  Here  the  parties  are  at  issue,  and  there 
is  no  other  testimony  upon  the  subject. 

The  wages  of  pilots  varied,  according  to  the 
testimony,  from  $200  to  $1,000  per  month. 
Biessel  says  the  usual  compensation  of  captains 
was  $400  per  month.  Mepliam  testifies  that 
they  paid  their  three  other  captains  $200  per 
month.  The  proof  is  satisfactory  that  Biessel 
performed  his  duty  as  captain  well  and  faith- 
fully, and  that,  in  addition,  he  did  full  as  much 
service  as  Stone  in  discharging  the  duties  of 
pilot.  The  boat  was  impressed  into  the  service 
of  the  United  States,  and  was  thus  employed 
during  a  period  of  twenty-six  davs.  '  For  that 
time  we  are  satisfied  from  the  evidence  that  the 
services  of  Biessel  were  charged  against  the 
government,  and  paid  for  to  the  appellants,  at 
the  rate  of  $1,000  per  month.  Both  parties 
agree  that  there  was  no  special  contract  as 
to  the  compensation  Biessel  should  receive. 
It  is  to  be  regretted  that  the  proof  is  not  fuller 
as  to  the  wages  at  that  time  of  both  captains 
and  pilots.  It  could  have  been  easily  made 
so,  and  would  have  relieved  us  from  some 
embarrassment  which  we  have  felt  in  coming 
to  a  conclusion  as  to  this  branch  of  the  case. 
The  entire  testimony  of  Biessel  is  characterized 
by  a  fairness  and  candor  which  have  impressed 
us  favorably  in  his  behalf.  The  circuit  court 
fixed  his  compensation  as  master  and  pilot  at 
$900  per  month. 

After  a  careful  examination  of  all  the  tes- 
timony in  the  record,  we  have  found  no  suf- 
ficient reason  to  dissent  from  this  allowance. 

The  claim  for  recoupment  cannot  he  sus- 
tained. The  flour  to  which  it  relates  was  in 
sacks,  which  were  inclosed  in  other  sacks.  Ac- 
cording to  the  shipping  phrase  it  was  "  double- 
sacked."  The  shipper  directed  it  to  be  carried 
upon  deck.  A  part  of  it  was  originally  placed 
in  the  hold.  Upon  discovering  this,  Biessel 
cause  it  to  be  removed  to  the  deck,  and  directed 
that  no  more  should  be  put  in  the  hold.  Dur- 
ing the  voyage.  Bush,  the  mate,  says  it  be- 
came necessary  for  the  boat  to  "  double  trip 
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it,"  in  order  to  pass  a  bar.  A  part  of  the  car^ 
was  landed  below  the  bar  and  a  part  above  it. 
This  flour  was  landed  above.  AH  the  passen- 
eers,  some  fifty  in  number,  assisted  in  unload- 
ing andreloadiog.  Someof them  In  reloading 
put  a  part  of  the  flour  in  the  hold  without  the 
knowledge  of  the  captain  or  mate.  The  mate 
subsequently  saw  it  there,  but  allowed  it  to  re- 
main, and  did  not  advise  the  captain.  The  cap- 
tain knew  nothing  of  it  until  the  vessel  reached 
Fort  Benton.  That  part  of  the  flour  was  then 
found  to  be  soured.  Mepham  says  the  loss  to  the 
appellants  was  $10  a  sack  upon  a  hundred  sacks, 
amounting  to  |1,000.  It  was  the  duty  of  the 
mate  to  see  to  the  loading.  According  to  the 
testimony,  the  captain  was  not  blamable. 
There  was  other  flour  in  the  hold  during  the 
entire  vovage,  which  arrived  at  Fort  Benton 
uninjurua.  There  is  some  reason  to  believe 
that  the  spoiling  of  the  flour  in  question  arose 
from  inherent  causes,  and  not  from  its  being 
kept  under  the  deck. 

There  is  nothing  in  the  record  which  would 
warrant  us  in  holding  Biessel  responsible. 

Tht  decree  of  the  Otreuit  Court  m  affirmed. 


BENJAMIN  F.  FLANDERS,  Deputy  Gen 

eral  Agent  of  the  United  Statbs  Tbeabuby 

Dkpaktment,  Piff.  in  Err., 

e. 

JOHN  P.  TWEED. 

(See  S.  C.,9  WaU.,  42M3ZJ 

Statement   of  facts — wfien    dtsregarded — tchen 
judgment  affirmed — miatrial. 

Where  the  statement  of  facts  by  the  JucUre  Is  flled 
nearly  three  months  after  the  rendlttou  of  the 
judvmenK  this  court  will  dIsreKard  it. 

where  there  Is  no  stipulation  walvlnic  the  Jury, 
nor  any  flndinir  of  the  facts,  and  no  question  upon 
the  pleadings,  the  judtrment  l>elow  should  be  af- 
firmed. 

But  as  the  parties  below  supposed  that  they  had 
made  up  a  caseacoordlQtr  to  the  practice  In  Loui- 
«iana,tliat  would  entitle  them  to  a  re-examination 
of  It  here,  the  case  being  an  important  one,  this 
court  reversed  the  Judgment  for  a  mistrial  and  re- 
mands it  to  the  court  below  for  a  new  trial. 

[No.  108.] 
Argued  Mar.  9 1870.      Decided  Mar.  HI,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

A  petition  was  filed  in  this  case  in  the  court 
below,  by  the  defendant  in  error,  to  obtain  the 
value  of  certain  bales  of  cotton.  Judgment 
having  been  given  for  the  plaintiff,  the  defend- 
ant sued  out  this  writ  of  error. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mesert.  E.  B.  Hoar,  AttyOen.,  and  W.  A. 
Field.  Aest.  Atty-  Oen. ,  for  plaintiff  in  error. 

(The  arguments  of  the  counsel  for  the  appel- 
lant, being  entirely  to  the  merits,  are  not  given.) 
Me»»r».  J.  Hable7Aahtoii.T.  D.  Un- 
coin  and  B.  G.  BUiinge  and  Hugfiee,  for  de- 
fendant in  error: 

(In  connection  with  the  argument  upon  the 
merits.) 

The  statement  of  facts  is  not  a  part  of  the 
record  of  the  cause  in  this  court,  and  cannot  be 
considered  here. 
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This  is  so,  independent  of  the  4th  section  of 
the  Act  of  Mar.  8,  1865. 

The  court  has  directly  ruled  in  a  recent  Loni- 
siana  case,  that  a  statement  of  facts  filed  with- 
out consent  of  the  parties  after  the  cause  is  re- 
moved here,  by  the  service  or  the  issidiK  of 
the  writ  of  error,  must  be  treated  as  a  nullity. 
Qenere»  v.  Bonnemer  (ante,  227). 

This  has  alwavs  been  the  rule  of  this  court. 

In  U.  8.  V.  Sing.  7  How.,  846,  Mr.  CM^ 
Juttiee  Tanevsaid:  "This  opinion  appeals  to 
have  been  filed,  not  only  after  suit  has  been 
ended  by  a  final  judgment,  but  after  a  writ  of 
error  had  been  served,  removing  the  case  to 
this  court."  This  statement  of  tne  judge  can- 
not, therefore,  be  resorted  to  as  a  statement  of 
the  case. 

In  Suydam  v.  WilUamMn,  20  How.,  487  (81 
U.  8.,  XV.,  981),  the  writ  of  error  was  issued 
Dec.  18,  1854,  and  Jan.  29,  1855,  a  paper 
denominated  the  "case"  was  flled.  The  court, 
in  an  elaborate  opinion  by  Mr.  Justice  Clifford, 
held  that  the  fact  that  this  document  wis 
flled  after  the  writ  of  error  issued,  was  ded- 
si  ve  of  the  point  that  it  could  not  tie  considered. 

There  are  other  authorities,  but  these  are, 
it  would  seem,  sufllcient  and  conclusive. 

But  a  fortiori  is  such  a  statement  of  facts  a 
nullity  under  the  regulation  of  the  practice  in 
cases  at  common  law,  tried  without  a  luiv.pn)- 
vided  in  the  4th  section  of  the  Act  of  Mar.  S, 
1865. 

18  Stat.  atL.,  501;  Ins.Go.Y.  Tu!eed{ante,eS). 

In  Norris  v.  Jackson  (ante,  608),  Mr.  JusUet 
Miller  says:  "If  the  verdict  be  a  general  ver- 
dict, only  such  rulings  of  the  court  in  the  pro- 
gress of  the  trial  can  be  reviewed  as  are  pre- 
sented by  bill  of  exceptions,  or  as  may  arise  on 
the  pleadings." 

In  such  cases,  a  bill  of  exceptions  cannot  be 
used  to  bring  up  the  whole  testimony  for  re- 
view, any  more  than  in  a  trial  by  jury. 

If  the  parties  desire  a  review  of  the  law 
involved  in  the  case,  tbey  must  either  get  the 
court  to  find  a  special  verdict  which  raises  the 
legal  proposition,  or  they  must  present  to  the 
court  their  propositions  of  law,  and  require  the 
court  to  rule  un  them. 

Objection  to  the  admission  or  exclusion 
of  evidence,  or  to  such  niling  oo  the  proposi- 
tions of  law  as  the  party  may  ask,  must  appear 
by  bill  of  exceptions. 

What  purports  to  be  a  "bill  of  exceptions"  it 
not  such;  and  the  ruling  on  the  admissibility 
of  the  evidence  offered  by  the  defendants  as 
therein  mentioned,  cannot  be  reviewed  upon  it 

We  suppose  it  to  be  settled,  that  "  unless  sn 
exception  is  reduced  to  writing,  and  sealed  by 
the  judge,  it  is  not  a  bill  of  exceptions  witliin 
the  meaning  of  the  statute  authorizing  it,  and 
does  not  become  a  part  of  the  record.  Pmt- 
roy's  Lessee  v.  JS;i;.,  1  Wall.,  698  (68  U.  8., 
XVII.,  640). 

Mr.  Justice  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisi- 
ana. 

This  suit  wits  brought  by  Tweed,  in  the  court 
below,to/ecover  some  $40,000  damages  against 
Flanders,  for  the  seizure  and  detention  of  4W 
bales  of  cotton,  in  the  City  of  New  Orleans,  on 
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or  about  the  6th  of  March,  1866.  He  had  pre- 
viously j^rocured  the  poesession  of  the  cotton 
by  a  writ  of  sequestration,  according  to  the 
I>ractice  of  the  courts  in  that  State.  The  peti- 
tion charges  that  the  defendant  was  a  Deputy 
General  Agent  of  the  Treasury  Department  of 
the  United  Slates. 

The  defendant  pleaded  and  admitted  that  he 
was  a  Deputy  General  Agent  as  described  in 
the  petition,  and  denied  all  the  other  allega- 
tions therein.  A  large  amount  of  evidence  was 
taken  in  the  case  on  both  sides;  the  plaintiff 
insisting  that  he  bought  the  cotton  at  private 
sale  from  the  individual  owners,  and  the  de- 
fendant that  it  was,  at  the  time,  under  seizure, 
and  in  his  po^8ee8ion,  as  special  Agent  of  the 
Treasury  Department,  holding  it  for  the  use 
of  the  government.  There  are  some  one  hun- 
dred pages,  consisting  of  the  evidence  and  pro- 
ceedings of  the  court  in  the  record. 

The  court  rendered  judgment  against  the  de- 
fendant for  $36,976.88.  The  judgment  was 
rendered  26tb  February,  1868.  A  statement  of 
facts  by  the  judge  is  found  in  the  record  filed 
May  29,  1868,  nearly  three  months  after  the 
rendition  of  the  judgment.  This  is  an  irreglarity 
for  which  this  court  is  bound  to  disregard  it, 
and  to  treat  it  as  no  part  of  the  record.  The 
finding  of  the  facts  begins  by  staling  tbaf'Tbe 
cause  came  on  to  be  tried  on  the  pleadings  by 
consent  of  the  parties,  by  the  judge  presiding, 
and  after  hearing  the  evidence  therein,  and  the 
argument  of  counsel, the  court  finds  the  follow- 
ing facts:  The  statement  of  the  facts  by  the 
judge  made  out  of  court,and  some  three  months 
after  the  trial  of  the  cause  and  judgment  is,  of 
course,  no  evidence  before  us  of  the  facts 
stated,  and  this  is  the  only  evidence  relied  on, 
of  the  consent  of  parties  to  waive  a  jury,  except 
what  may  be  presumed  from  the  circumstance 
that  both  parties  proceeded  with  the  trial  before 
the  judge  without  objection  in  (he  court  below. 
The  objection  is  now  taken  here  by  the  plaint- 
iff in  error." 

The  4th  section  of  the  Act  of  Congress  of 
March  8,  1865,  provides,  "That  issues  of  fact 
in  civil  cases,  in  the  Circuit  Court  of  the  United 
States  may  be  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury,  when- 
ever the  parties  or  attorneys  of  record  file  a 
stipulation  in  writing  with  the  clerk  of  the 
court  waiving  the  jury.  The  finding  of  the 
ooart  upon  the  facts,  which  finding  may  be 
dther  general  or  special,  shall  have  the  same 
effect  as  the  verdict  of  the  jury.  The  rulings 
of  the  court  in  the  cause  in  the  progress  of  the 
trial  when  excepted  to,  at  the  time,  may  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States,  upon  a  writ  of  error,  or  upon  appeal, 
prorided  the  rulings  be  duly  presented  by  a 
bill  of  exceptions.  When  the  finding  is  spe- 
dal,  theieview  may  also  extend  to  the  deter- 
miiuition  of  the  sufficiency  of  the  facts  found 
to  aapport  the  judgment. " 

It  H  impossible  to  misunderstand  the  con- 
dtion  upon  which,  according  to  the  Act  of 
Manh  Vd,  1865,  the  parlies  are  authorized  to 
wain  a  trial  by  jur^,  and  substilute  the  court, 
tad,  at  the  same  time,  save  to  themselves  all 
tfea  zighta  and  privileges  which  belong  to  them 
1b  ttbis  by  jury  at  common  law.  Jhat  con- 
*  I  It  the  filing  with  the  clerk  a  written  stip- 
,  signed  by  the  parties,  or  their  attorneys. 


The  necessity  of  this  law,  for  the  purpose  de- 
signed, will  appear  by  a  reference  to  a  few  of 
the  decision  of  this  court.  One  of  the  latest  is 
the  case  of  Campbell  v.  Boffreau,  21  How., 
228  [63  U.  8.,  XVI..  96].  It  came  up  on  error 
from  the  Circuit  Court  of  the  United  States  for 
the  Norihem  District  of  California,  and  was  an 
action  of  ejectment  before  the  court,  the  jury 
having  been  waived  by  the  express  agreement 
of  the  parties.  The  opinion  was  delivered  by 
the  Chief  Justice.  He  observed:  "It  appears 
by  the  transcript  that  several  exceptions  to  the 
opinion  of  the  court  were  taken  at  the  trial  by 
the  plaintiffs  in  error — some  to  tlie  admissibil- 
ity of  evidence,  and  others  (o  the  construction 
and  legal  effect  which  the  court  gave  to  certain 
instruments  in  writing.  But  it  u  unnecessary 
to  state  them  particularly,  for  it  has  been  re- 
peatedly decided  by  this  court  that,  in  the  mode 
of  proceeding  which  the  parties  have  seen  proper 
to  adopt,  none  of  the  questions,  whether  of 
fact  or  of  law,  decided  b^  the  court  below,  can 
be  re-examined  and  revised  in  this  court  upon 
a  writ  of  error."  He  also  oliserved:  ''The 
point  was  directly  decided  in  GuHd  v.  Frontin, 
18  How.,  185  [59  U.  S.,  XV..  290],  which,  like 
the  present,  was  a  case  from  California,  where 
a  court  of  the  United  States  had  adopted  the 
same  mode  of  proceeding  with  that  followed  in 
the  present  instance;  and  the  decision  was 
again  reaffirmed  in  the  case  of  Suj/dam  v. 
Williamson,  20  How.,  482  [61  U.  8.,  XV., 
980].  and  also  in  the  case  of  Kelsey  v.  Fonyth, 
decided  at  the  present  term."  21  How.,  85  [63 
U.  S.,  XVI.,  82].  He  then  states  the  grounds 
of  these  decisions,  namely:  "That  by  the  es- 
tablished and  familiar  rules  and  principles 
which  govern  common  law  proceedings,  no 
question  of  law  can  be  reviewed  and  reexam- 
ined  in  an  appellate  court  upon  a  writ  of  error 
(except  only  where  it  arises  upon  the  process, 
pleadings,  or  judgment,  in  the  case),  unless  the 
facts  are  found  by  a  jury,  by  a  general  or  special 
verdict,  or  are  aamitted  by  the  parties  upon  a 
case  stated  in  the  nature  of  a  special  verdict, 
stating  the  facts,  and  referring  the  questions  of 
law  to  the  court ." 

The  opinion  contains  a  very  full  exposition 
of  the  principles  and  proceedings  in  the  com- 
mon law  cases,  and  the  departure  from  them  in 
trial  of  issues  of  fact  before  the  court.  This 
case,  and  those  referred  to  by  the  learned  Chief 
Justice,  establish,  beyond  question,  that  the  Act 
of  Congress  was  essential  in  order  to  preserve 
to  the  parties  submitting  a  cause  to  a  trial  be- 
fore a  court,  both  as  to  law  and  fact,  the  bene- 
fit of  a  review  or  reexamination  of  questions 
of  law  in  the  appellate  court.  The  Act,  while 
it  provides  specially  the  mode  of  submission, 
takes  care  to  secure  to  the  parties  the  right  of 
review  as  it  respects  all  questions  of  law  arising 
out  of  the  facts  found  by  the  court,  giving  to 
this  finding  the  effect  as  if  found  by  a  jury, 
preserving,  at  the  same  time,  the  right  of  ex- 
ceptions to  the  rulings  of  the  court  in  the  prog- 
ress of  the  trial;  and,  when  the  finding  is 
special,  a  right  to  the  appellate  court  to  deter- 
mine the  sufficiency  of  the  facts  found  to  sup- 
port the  judgment. 

This  Act  of  Congress  is  the  first  one  that  has 
authorized  the  parties  to  dispense  with  a  jur^, 
and  try  the  issue  of  fact  before  the  court,  m 
respect  to  all  the  Federal  Courts  in  the  Union, 
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except  two  special  Acts,  one  in  respect  to  tlie 
State  of  Loninana,  in  1824,  and  Cahfornia  and 
Oregon,  in  1864  (18  Stat,  at  L.,  4).  And  it  is 
quite  important  to  settle  the  practice  under  it  at 
an  early  day,  and  with  a  precision  and  dis- 
tinctness tliat  cannot  l>e  misunderstood.  The 
Act  passed  Ma^  26th,  1824,  relating  to  the 
courts  in  Louisiana,  directed  that  the  mode  of 
proceeding  in  ciril  causes,  in  the  Federal  Courts 
in  Louisiana,  should  be  the  same  as  the  prac- 
tice and  modes  of  proceeding  in  the  district 
courts  of  that  State,  subject  to  certain  modifi- 
cations mentioned  in  the  Act.  The  practice  in 
these  courts  of  the  State  was  according  to  civil 
law  proceedings,  and  the  trial  of  issues  of  fact 
could  tf^e  place  before  the  court  by  consent  of 
the  parties.  This  Act,  imfortunatelr,  not  pre- 
scribing the  mode  of  procedure  when  a  jury 
was  waived,  and  the  trial  before  the  court,  as 
in  the  Act  of  1866,  leaving  the  court  to  grope 
its  way  as  best  it  could  under  the  practice  m 
civil  law  proceedings,  the  case  to  come  up  ulti- 
mately for  re-examination  before  a  common 
law  appellate  tribunal,  has  led  to  the  most 
painful  and  oftentimes  protracted  litigation  at 
nearly  every  term  since  its  passage,  and  that, 
too,  not  upon  questions  involving  the  merits, 
but  questions  of  mere  practice.  As  observed 
by  Mr.  Jiutiee  Orier  in  Oraham  v,  Bayne,  18 
How.,  61  [59  U.  8.,  XV.,  286]:  "The  very 
numerous  cases  on  this  subject,  from  Field  v. 
United  State*.  9  Pet.,  182,  Vo  Arthurs \.  Hart. 
17  How.,  6  [58  U.  8.,  XV.,  30],  show  thedifl!!- 
culties  we  have  had  to  encounter  in  reconciling 
our  modes  of  review  to  the  Civil  Code  of  prac- 
tice as  used  in  the  courts  of  Louisiana;  and 
these  cases  have  not  diminished  since  the  de- 
livery of  the  opinion  in  that  case. 

The  history  of  the  proceedings  in  the  Federal 
Courts  in  Louisiana  under  the  Act  of  1824  ad- 
monishes us,  if  we  may  expect  to  avoid  the  like 
difficulties  and  disorders  under  the  Act  of  1865, 
to  require,  in  all  cases,  where  the  parties  see 
fit  to  avail  themselves  of  the  privileges  of  the 
Act,  a  reasonably  strict  conformity  to  its  regu- 
lations. We  have  already  held  [ante,  65], 
that  this  Act  of  1865  applies  to  the  Federal 
Courts  in  the  State  of  Louisiana. 

A  copy  of  the  stipulation  of  the  parties,  or 
attorneys,  filed  with  the  clerk,  waiving  the  jury, 
should  come  up  with  the  transcript  in  the  re- 
turn to  the  writ  of  error,  so  that  the  court 
could  see  that  the  Act  had  been  complied  with. 
There  having  been  no  stipulation,  nor  any  find- 
ing of  the  facts,  in  this  case,  and  no  question 
upon  the  pleadings,  it  would  follow,  according 
to  the  general  course  of  proceeding  in  like 
cases,  heretofore  in  this  court,  that  the  judg- 
ment below  should  be  affirmed.  There  are, 
however,  cases  which,  under  very  special  cir- 
cumstances, the  court  have  made  an  exception, 
and  have  simply  dismissed  the  writ  of  error,  as 
in  the  case  vf  Burr  v.  Des  Moiim  Co.,  1  Wadl., 
99  [68  U.  8.,  XVIL,  661],  or  have  reversed 
the  Judgment  l)elow  for  a  mistrial,  and  remand 
it  for  a  new  trial,  as  in  the  case  of  Oraham  v. 
Bayne,  18  How.,  60  [59  U.  8.,  XV.,  265]. 
See,  also,  OwM  v.  Frontin,  lb.,  135  [69  U.  S., 
XV.,  290].  In  the  present  case  it  is  apparent 
the  parties  below  supposed  that  they  had  made 
up  a  case,  according  to  the  practice  in  Louisi- 
ana, from  the  finding  of  the  facts  by  the  court, 
that  would  entitle  them  to  a  re-examination  of 


it  here;  but  as  the  court  did  not  make  it  up, 
and  file  it,  as  of  the  date  of  the  trial  and  judg- 
ment, it  cannot  be  regarded  as  a  part  of  thie 
record;  and,  under  the  drcumstances,  the  case 
being  an  important  one,  and  intended  to  be 
carried  up  here  for  reexamination,  vie  ehall  re- 
verse the  judgment  far  a  mistrial,  and  remand  it 
to  the  court  below  for  a  new  triai. 

Clted-12  Wall.,  £8£:  16  WaU..  Sit:  17  WalU410: 
18  Wall..  SB2:  21  Wall.,  ISO,  5Si;  gi  TT.  S.,  SI :  93  U. 
S.,  81;  96  U.  8.,  137, 143:  3  Dill..  108 ;  S7  N.  T.,  175. 


BENJAMIN  F.  FLANDERS,  Deputy  Gen- 
eral Agent  of  the  United  States  Thkaburt 
DsPARTKSNT,  Flff  in  Err., 

V. 

JOHN  P.  TWEED. 

Flanders  V.  Tweed,  ante,  678,  followed. 

For  the  reasons  riven  In  Flanders  v.  Tweed,  ante, 
878,  the  judirment  In  this  case  reversed  for  a  mis- 
trial, and  the  cause  remanded  for  a  new  trial. 

[No.  108.] 
Argued  Mar.  9,  1870.      Bedded  Mar.  il,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  case  is  sufficiently  stated  by  the  court. 
See  the  preceding  case,  ante.  678. 
Messrs.  E.  R.  mar,  AltyGen.,  and  VT.  A. 
Field,  Asst.Atty-Oen.,  for  plaintiff  in  error. 

Messrs.  J.  Hubley  Aahton,  T.  D.  lan- 
eoln  and  B.  C.  Billing*,  for  defendant  in  er- 
ror. 

Mr.  Justice  NelsHHi  delivered  the  opinion  of 

the  court: 

Tills  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana. 

The  suit  was  brought  by  Tweed  in  the  court 
below,  against  Flanders,  to  recover  128  bales  of 
cotton. 

The  answer  of  the  defendant  states  that  he 
was  a  Deputy  Oeneral  Agent  of  tiie  Treasury 
Department  of  the  United  States;  denies  tliat 
the  cotton  belonged  to  the  plaintiff,  but  was  the 
property  of  the  United  States;  that  the  cotton 
was  shipped  to  him  as  such  at  New  Orleans  by 
a  Treasury  Agent  at  Shreveport,  under  a  con- 
tract with  the  plaintiff  and  the  Treasury  De- 
partment, in  relation  to  cotton  known  as  Con- 
federate States  cotton,  captured  in  war  and 
turned  over  to  the  Treasury  Department  by 
officers  of  the  army ;  that  by  virtue  of  this  con- 
tract, and  certain  services  rendered  by  the 
plaintiff,  three  fourths  of  the  number  of  bales 
received  by  the  defendant  were  to  be  turned 
over  to  him,  and  one  fourth  reserved  for  the 
United  States;  that  the  128  bales  in  suit  are  the 
one  fourth  thus  reserved:  and  that  the872  bales 
claimed  by  the  plaintiff  in  his  suit,  No.  3782 
of  the  docket  of  the  court  (ants,  67B),  are  the 
three  fourths  coming  to  the  plaintiff  under  the 
contract.  The  defendant  also  claims  thu  the 
123  bales  in  question  are  captured  or  aban- 
doned property. 

A  large  amount  of  evidence  is  taken  in  the 
cause  on  both  sides,  upon  the  issues  thus  raised. 
The  cotton  liad  been  sequestered  and  delivered 
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to  the  plaintiff  on  his  giving  a  bond  as  security 
for  the  same.  The  court  rendered  a  judgment 
for  the  plaintiff.  It  was  rendered  on  the  39th 
January,  1868.  A  statement  of  facts  is  found 
in  the  record,  by  the  judge,  filed  May  13, 1868, 
some  three  months  and  a  half  after  the  rendi- 
tion of  the  judgment. 

The  case, therefore,  falls  within  the  views  ex- 
pressed in  the  suit  between  these  parties,  in- 
Tolving  the  question  of  damages  for  the  deten- 
tion of  these  128  bales  of  cotton,  together  with 
the  372  bales  disposed  of  in  a  previous  suit  in 
the  court  below  against  the  defendant,  referred 
to  in  hJa  answer,  tne  opinion  in  which  has  just 
been  delivered  [o»t«,r678]. 

Fbr  the  reeuont  given  in  that  can  tftsjudgm»nt 
must  be  reverted,  for  a  miitrial,  and  the  eaute  re- 
tnanded  for  a  new  trial. 


EDWIN  C.  LITCHFIELD,  Avpt., 

CHARLES  B.  RICHARDS,  Register,  and 
CHARLES  POMEROY,  Receiver  of  the 
Unitkd   States  Lakd  Office,  at   Fokt 

DODQK,  low  A. 

(See  S.  C.  "lAtehlUid  v.  BegMer  and  Receiver,"  9 
WaU.,  675-579). 

Dieeretion  ofoffieert  not  restrainable  by  iryune- 
tim  or  mandamus — bUt  to  rettrain,  not  en- 
tertained. 

The  Judiciary  cannot  interfere  with  executive 
offloers  in  the  discharge  of  tbeir  oCBclal  duties  In- 
volving Jufrment  or  discretion  either  by  mondamiu 
or  inlonction. 

BUI  for  Injunction  to  restrain  Register  and  Re- 
ceiver of  land  Office  from  receivlDK  and  acting: 
Qpon  appUcatiomi  to  preempt  land,  wlU  not  be  en- 
tertained. 

[No.  176.] 
Submitted  Feb.  H,  1870.  Decided  Mar.  SI,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

The  appellant  filed  his  bill  in  the  Circuit 
Court  for  the  District  of  Iowa,  to  restrain  the 
defendanta  from  entertaining  and  acting  upon 
certain  applications  to  prove  preemptions  to 
certain  lands  lying  within  the  district  for  which 
ther  were  respectively  Register  and  Receiver. 

The  court  below  having  dismissed  the  bill, 
t]i«  case  is  now  here  on  appeal. 

Mr.  Edwin  C.  Itltchfleld.  complainant 
and  appellant,  in  person : 

The  complainant  is  the  alisolute  owner  in  fee 
simple  of  the  lands  in  question.  The  United 
BtahH  has  no  remaining  title  or  interest  in 
ttuai,  dther  legal  or  equitable;  and  the  defend- 
aoli  M  Officers  of  the  government,  have  no  au- 
tboiiliy  to  deal  with  them  as  public  lands,  or  to 
t^ai  pnemption,  or  to  allow  homesteads  or 
otter  entries. 

'0»  bill  distinctly  aflSrms  "that  the  complain 
■Mllitlie  owner  in  fee  simple  of  the  lands ;  ttiat 
•rfttw  the  defendants  nor  any  other  officer  or 
cAoBB  of  Uie  government,  have  any  right  to 
gmtpreemptions  or  homestead  entries  therein; 

-When  {function  tu  restrain  act*  of  ptMtc 
U  he  granted.    See  note  to  Mississippi  v. 

,nu.8.,xvni.,437. 
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that  the  attempt  to  do  it  is  contrary  to  law,  and 
in  direct  violation  of  the  statute" ;  that  the  de- 
fendants well  know  that  said  lands  are  not  sub- 
ject to  preemption  or  homestead  entries,  or  be- 
long to  the  complainant. 

All  these  allegations  being  undenied,  are  ad- 
mitted. As  matter  of  fact,  then,  this  point  is 
admitted  upon  the  record. 

In  addition  to  this  admission,  the  court  can 
see  as  matter  of  law  from  the  facts  stated,  that 
the  plaintiff's  title  to  the  lands  in  question  is 
beyond  controversy. 

The  proper  officer  of  the  United  States  de- 
cided in  1849  that  these  lands  belonged  to  the 
State  of  Iowa,  as  a  part  of  the  grant  made  by 
the  Act  of  Aug.  8,  1846;  and  in  1861-1853,  in 
execution  of  tliat  decision,  they  were  certified 
and  approved  to  the  State  under  that  Act.  The 
Joint  Resolution  of  Mar.  3,  1861,  and  the 
Act  of  13th  July,  1863,  confirmed  to  the  State 
and  its  grantees  the  title  to  all  the  lands  which 
had  been  certified  under  the  Acts  aforesaid, 
including  those  of  the  complainant  herein. 

That  such  was  the  legal  effect  of  these  Acts, 
was  determhied  by  this  court  in  Wi^eott  v.  De* 
Moinee  a. ,  5  Waif. .  681  (73  U.  8. ,  XVIII. ,  689). 

The  effect  of  a  patent  (or  of  the  certified  lists 
which  are  substitutes  for  patents)  is  well  stated 
by  this  court  in  Ssord  v.  Federy,  8  Wall.,  478 
(70  U.  8.,  XVin..88).  "In  the  first  place 
(said  the  court),  it  is  a  deed  conveying  the  inter- 
est of  the  United  States  in  the  land.  In  the 
second  place,  •  *  •  it  is  record  evidence 
of  the  action  of  the  government  upon  the  title 
of  the  complainant  •  •  ♦  •  as  against  the 
government.  This  record,  so  long  as  it  remains 
uncanceled,  is  conclusive;  and  it  is  equally 
conclusive  against  parties  claiming  under  the 
government  by  titles  subsequent." 

How  could  they  be  canceled?  We  submit 
that  it  could  be  done  only  in  one  way,  and  that 
is  by  filing  a  bill  in  a  court  of  equitv,  to  have 
them  judicially  canceled  and  set  asiae.  No  ex- 
ecutive officer  of  the  government  could,  by  his 
own  authority,  cancel  those  lists,  any  more 
than  he  could  cancel  patents;  nor  could  he  dis- 
regard them  while  they  remained  uncanceled. 

U.  8.  V.  Stone,  3  Wall..  635  (69  U.  S.,  XVII. , 
765):  Hughe*  ▼.  U.  8.,  4  Wall.,  886  (71  U.  8., 
XVIII.,  304). 

Where  the  plaintiff's  title  is  not  contro- 
verted, it  is  considered  as  established,  that  a 
court  of  equity  will  always  interpose  to  restrain 
irreparable  mischief. 

Eden,  Inj.,  140;  Jerome  v.  Bote,  7  Johns., 
ch.  333. 

"  Chancery  has  undoubted  jurisdiction  to  in- 
terfere by  injunction  where  public  officers  are 
proceedmg  illegally  or  improperly,  under  claim 
of  right;  or  where  the  exercise  of  such  a  juris- 
diction is  necessary  to  prevent  a  multiplicity  of 
suits  ftt  Iftw  " 

Belknap  v.  Belknap,  3  Johns.  Ch.,  463:  JUv- 
ingston  v.  Living»ton,  6  Johns.  Ch.,  497;  Oalt- 
ley  V.  Tru»tee»,  etc.,  6  Paige,  263;  Mallow  v. 
Binde,  13  Wheat.,  198;  Seywood  v.  Buffalo,  14 
N.  Y.,  541. 

Equity  will  interfere  by  inlunction  where 
public  officers  are  proceeding  illegally  and  im- 
properly, under  a  claim  of  right  to  do  any  act 
to  the  injury  of  the  rights  of  others. 

8  Story,  Eq.  Jur.,  sec.  956  a;  Foot  v.  lAnek, 

5  McLean,  616;  WooUey  v.  Dodge,  6  McLean, 
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143;  Oardner  ▼.  Tnulea,  etc.,  2  Johns.  Ch., 
163;  HiUiard,  Inj.,  874;  8mUh  v.  Banfi$,  16 
111.,  399. 

Abo,  to  prevent  an  act  from  which  a  cloud 
upon  the  tiUe  mu8t  necessarily  ariae. 

Petm  V.  Shepherd.  6  Paige,  Ch.,  498;  Brook- 
lynM.  Mettrole,  30  Wend..  132;  Bank  of  V.  8.. 
V.  8huUz,  2  Ohio.  496;  Iforttm  v.  Beater,  6 
Ohio,  178;  CarroU  v.  Safford,  3  How..  441. 

The  persons  clalminK  or  who  may  claim  the 
right  of  preemption  or  homestead  entries  in  the 
lands,  are  not  necessary  parties  to  this  suit 

This  is  private  property,  held  by  the  com- 
plainant In  his  own  right,  by  an  absolute  fee 
simple  title,  in  which  the  government  has  no 
interest,  and  with  which  its  officers  have  no 
right  to  meddle,  and  the  lands  "Are  not,  and 
have  not  heretofore  been,  subject  to  entry  or 
sale,  or  settlement  or  preemption" ;  and  to  said 
lands  "  No  preemption  rights  have  attached  or 
could  attach." 

In  the  court  below  it  was  argued,  that  by  an 
injunction  against  the  defendants,  who  have  no 
personal  interest  in  the  lands,  the  bill  seeks  to 
destroy  or  effectually  prevent  the  assertion  of 
the  rights  of  other  parties  not  brought  before 
the  court. 

This  argument  assumes  that  there  are  out- 
standing inchoate  rights  of  preemption  or  home- 
stead entries,  whereas  the  bill  alleges  and  the 
record  shows  that  there  are  not,  and  cannot  be, 
any  such  rights. 

But  if  such  rights  exist,  the  courts  will  pro- 
tect them,  although  the  Register  and  Receiver 
and  all  the  Deportments  of  the  Land  Office  re- 
ject them. 

Lindtay  v.  Hawu,  2  Black,  554  (67  U.  8., 
XVII.,  285);  Cunningham  y  AMey,  14  How., 
»77;  Garland  y  Winn,  20  How.,  8  (61  U.  8., 
XV.,  802). 

Me*»r».  Oalutha  Paraoiu  and  William  H. 
Kelsey,  for  appellees. 

Mr.  JueUee  Miller  delivered  the  opinion  of 
the  court: 

The  appellant  filed  his  bill  in  the  Circuit 
Court  for  the  District  of  Iowa,  asking  an  injunc- 
tion against  the  defendants,  to  restrain  them 
from  entertaining  and  acting  upon  applications! 
made  to  them  to  prove  preemptions  to  certain 
lands,  which  lay  within  the  land  district  for 
which  they  were  respectively  Register  and  Re- 
ceiver. 

The  principle  had  been  so  repeatedly  decided 
in  this  court,  that  the  judiciary  cannot  inter- 
fere either  by  mandamut  or  injunction  with 
executive  officers  such  as  the  respondents  here, 
in  the  discharge  of  their  official  duties,  unless 
those  duties  are  of  a  character  purely  ministe- 
rial, and  involving  no  exercise  of  judgment  or 
discretion,  that  it  would  seem  to  be  useless  to 
repeat  it  here.  In  the  case  of  Oaine*  v. 
T/umtpton  [ante,  62],  decided  at  the  last  term 
of  this  court,  the  whole  subject  was  fully  con- 
sidered, and  the  cases  in  this  court  examined. 
The  doctrine  just  stated  was  announced  as  the 
result  of  that  examination.  The  case  of  The 
Secretary  v.  MeOarrahan  [ante,  579],  of  the 
present  term,  re-affirms  the  principle,  which 
must  now  be  considered  as  settled.  Both  these 
cases  had  reference  to  efforts  similar  to  the 
present,  to  control  the  officers  of  the  Land  Du- 
purtment. 
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It  is  insisted,  however,  tliat  the  present  cut 
does  not  come  within  the  rule  so  laid  down, 
and  we  will  proceed  to  examine  wh^er  thia 
can  be  maintained. 

The  case  was  decided  against  the  plaintiff  on 
demurrer  to  his  bill,  which  was  dismissed  for 
want  of  equitable  jurisdiction. 

The  bill, which  is  very  fuU.iedtes  the  varimu 
Acts  of  Congress  and  of  the  State  of  Iowa,  bf 
which  he  claims  that  a  large  list  of  lands,  sup- 
posed to  belong  to  the  original  grant  to  the 
Territory  of  Iowa  for  the  purpose  of  improving 
the  navigation  of  the  Des  Moines  River,  became 
hisproperty. 

We  have  had  the  history  of  that  grant  before 
the  court  recently  in  several  cases,  and  it  is  un- 
necessary to  repeat  it  here.  It  is  sufficient  to 
say  that  plaintiff's  bill,  giving  that  version  of 
the  matter  which  was  favorable  to  his  title, 
avers  that  he  is  the  legal  owner  of  the  lands; 
that  they  are  not  public  lands,  and  in  no  min- 
ner  subject  to  sale  or  preemption  by  the  govern- 
ment or  its  officers. 

He  insists  that  the  facts  so  stated  in  the  bill 
must  be  taken  as  confessed  by  the  demurrer, 
and  that  they  show  that  the  Umd  officers  were 
exceeding  their  authority,and  would  give  oertit- 
ficates  of  preemption  and  entry,  which  would 
cloud  and  embarrass  his  title,  and  that  they 
should,  therefore,  be  restrained. 

The  argument  is  plausible;  but  a  little  con- 
sideration wiU  show  that  it  is  unsound. 

The  lands  in  controversy  are  situated  within 
the  land  district  over  which  these  officers  bare 
authority  to  receive  proof  of  preemption,  and 
grant  certificate  of  entry.  There  is  within  that 
district,  of  course,  lanos  open  to  sale  and  pre- 
emption. There  would  be  no  use  for  the  land 
office  if  there  were  not.  The  very  fltst  duly 
which  the  register  is  called  on  to  perform, when 
an  application  is  m{tde  to  him  to  enter  a  trKt 
of  land,  is  to  ascertain  whether  it  Is  subject  to 
entry.  This  depends  upon  a  variety  of  circum- 
stances. Has  there  been  a  proclamation  offer- 
ing it  for  sale?  Has  it  been  reserved  by  any 
action  of  Congress,  or  of  the  proper  deMrt- 
ment?  Has  it  teen  granted  by  any  Act  of  Con- 
gress, <ir  1ms  il  been  sold  already?  Thi^^  .irc 
all  quest  ioiLS  for  him  to  decide,  and  they  require 
the  exercise  of  judgment  and  discretion.  The 
bill  shows  on  its  face  that  these  officers,  in  thr 
exercise  of  this  duty,  were  considering  whether 
the  reservations  of  the  departments  and  the  Acts 
of  Congre.ss,  and  the  claim  of  the  plaintiff  un- 
der them,  took  these  lands  out  of  the  catwfy 
of  lands  .subject  to  sale  and  preemption,  and  he 
asks  the  court  to  interfere  by  injunction  to  pre- 
vent them  from  determining  that  question,  »nd 
that  the  court  shall  determine  it  for  them.  He 
says  the  court  below  erred  because  it  did  not 
require  them  to  come  in  and  answer  to  his  claim 
of  title,  and  at  their  own  expense  to  put  the 
court  in  po.ssession  of  their  views,  and  defend 
their  instructious  from  the  commissioner,  and 
convert  the  contest  before  the  Land  Depsrt- 
ment  into  one  before  the  court.  This  is  pie 
cisely  what  this  court  has  decided  that  no  court 
shall  do.  After  the  land  officers  shall  have  dis- 
posed of  the  question,  if  any  legal  right  of 
plaintilT  has  licen  invaded,  he  may  seek  redrew 
in  the  ('(lurls.  He  insists  that  he  now  has  the 
legid  tille.  If  the  Land  Depart luonl  linKJIy  'Ir 
cldes  in  bis  favor,  he  is  uul  injured.    U  iliry 
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glTe  patents  to  the  applicants  for  preemption, 
ue  courts  can  then  in  the  appropriate  proceed- 
ing determine  who  lias  the  better  title  or  right. 
To  interfere  now,  is  to  talte  from  the  officers  of 
the  Land  Department  the  functions  which  the 
law  confides  to  them  and  exerdse  them  by  the 
court. 

Another  objection,  equally  fatal  to  the  bill, 
is  the  want  of  necessary  parties. 

It  appears  on  its  face,  that  the  Register  and 
Receiver  have  no  real  interest  in  the  matter,  but 
that  persons  not  named  are  asserting  tiefore 
them  the  legal  right  to  preempt  these  lands. 
These  persons  are  the  real  parties  whose  inter- 
ests are  to  be  ailected,  and  whose  claim  of  right 
is  adverse  to  plaintiff.  If  the  court  should  hear 
the  case,  and  enjoin  perpetually  the  Register 
and  Receiver  from  entertaining  their  applica- 
tions, the^  have  no  further  remray.  That  is  the 
initial  point  of  establishing  their  right,  and  in 
this  mode  a  valuable  and  recognized  right  may 
be  wholly  defeated  and  destroyed,  without  the 
poesibilitv  of  a  hearing  on  the  part  of  the  party 
inteiestea.  This  is  not  a  case  in  which  the 
land  officers  represent  these  claimants.  They 
have  no  such  duly  to  preform.  They  might  let 
the  injunction  be  issued  without  defense,  and 
thus  a  proceeding  almost  ex  parte  be  made  to 
strangle  the  incipient  right  of  the  actual  settler 
on  the  public  lands.  If  it  can  t>e  done  in  this 
case,  It  can  Iw  done  in  every  other  in  wliich  a 
plaintiff  is  willing  to  proceed  against  the  offi- 
cers, without  bringing  the  settier  on  the  land 
before  the  court. 

The  deeree  of  the  Oireuit  Court  it  affirmed. 

CIted-n  n.  8.,  ITS ;  VOl  V.  8.,  in. 


CHARLES  MERRYMAN,  Plff.  in  Err., 

V. 

E.  W.  BOURNE  ET  AL. 

(See  8.  C. »  WaU.,(U»-«B.) 

Judj/ment  in  rieetment,  when  a  bar— new  title — 
attornment  by  tenant — date  ofeongueet  of  Cal- 
ifornia— San  thineieeo  lands — Woodworth 
tiOe. 

Id  California,  a  judtrment  In  ejectment  has  the 
same  coneiusi  venesH  as  a  Judgment  In  any  oommon 
law  action. 

A  defeated  plaintllT  mar  brlnira  new  action  upon 
an  after-acquired  title,  and  the  former  Judirment 
will  be  no  bar. 

A  tenant  may  attorn  to  the  party  holdlngr  a  valid 
title,  to  avoldUtlKatloD. 

The  conquest  of  California  by  the  arms  of  the 
United  States  became  complete  July  7,  IBM.  Be- 
fore that  time,  the  puMo  or  VlUagre  of  San  Fran- 
ctsoo,  under  the  laws  of  the  country,  was  entitled 
to  the  terrltonr  within  certain  prescribed  limits, 
known  as  pueblo  lands. 

After  the  conquest,  the  lands  continued  to  be 
the  public  property  of  the  munldpsUty,  as  before 
the  war. 

The  Act  of  Congress  of  July  1,  1861.  was  a  con- 
flrmatlon  of  the  woodworth  title,  and  took  effect 
by  relation,  as  of  the  time  when  the  Act  of  the 
State  Iieglslature  of  Mar.  11, 18S8,  was  passed. 

[No.  iu!y 

Argued  Mar.  11, 1870.    Decided  Mar.  SI,  1870. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
This  was  an  action  of  ejectment  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
See  9  Wau- 


Northern  District  of  California,  by  the  plaintiff 
in  error,  to  recover  certain  premises  in  the  City 
of  San  Francisco.  Under  stipulation  of  par- 
ties, the  case  was  tried  l^  the  court  without  a 
jury. 

The  findings  of  the  court  were  as  follows: 

That,  Apr.  16,  1847,  there  was  duly  issued 
by  Edwin  Bryant,  then  alcalde  of  the  Town  of 
San  Francisco,  to  Selim  E.  Woodworth,  in 
due  form,  a  grant  in  fee  of  the  one  hundred 
vara  lot  known  and  designated  on  the  official 
map  of  said  town  as  number  22,  which  em- 
braces the  premises  described  In  the  complaint 
in  this  action,  and  which  grant  was  registered 
and  recorded  in  a  proper  book  of  records  de- 
posited in  the  office  or  custody  or  control  of 
the  Recorder  of  the  County  of  San  Francisco, 
on  or  before  Apr.  8,  1860. 

2.  That,  soon  after  said  grant  was  issued, 
the  said  Selim  E.  Woodworth  entered  into  pos- 
session of  the  said  lot  numbered  22,  and  in- 
closed the  same  with  a  fence,  and  so  continued 
in  possession  for  some  months  then  next  ensu- 
ing. 

8.  That,  subsequently,  the  said  fence  having 
either  fallen  down  or  been  removed  by  tres- 
passers, one  Fulton,  claiming  under  a  grant 
issued  by  one  Colton,  a  justice  of  the  peace,  for 
said  lot  number  22,  entered  on  a  portion  of 
said  lot;  and  thereupon  the  said  Woodworth, 
in  1860,  brought  an  action  of  ejectment  against 
Fulton  in  the  Court  of  First  Instance  at  San 
Francisco,  to  recover  the  possession  of  said 
premises  so  occupied  by  Fulton,  in  which  ac- 
tion Judgment  was  rendered  in  favor  of  said 
Woodworth  for  the  recovery  of  the  possession 
of  said  premises,  on  which  judgment  a  writ  of 
restitution  issued,  by  virtue  of  which  said 
Woodworth  was  restored  to  the  possession,after 
which  the  said  Fulton  appealed  from  said  judg- 
ment to  the  Supreme  Court  of  the  State  of 
California,  by  which  court  the  said  judgment 
was  reversed  and  the  said  cause  remanded; 
whereupon  a  final  judgment  was  afterwards 
rendered  in  the  lower  court  in  favor  of  said 
Fulton,  and  thereupon,  by  virtue  of  process  is- 
sued on  said  final  judgment,  the  said  Fulton 
was  restored  to  his  possessions,  and  he  and 
those  claiming  under  him  continued  in  posses- 
sion until  they  were  afterwards  ejected  as  here- 
inafter stated. 

4.  That,  on  or  about  Jan.  1,  1862,  the  said 
Selim  E.  Woodworth,  by  a  good  and  sufficient 
deed  of  bargain  and  sale,  conveyed  the  said 
one  hundred  vara  lot  numbered  22,  including 
the  premises  in  controversy,  to  Frederick  A. 
Woodworth,  who,  in  the  years  1863  and  1864, 
instituted  in  the  District  Court  of  the  4th  Ju- 
dicial District  in  and  for  the  County  cf  San 
Fi-ancisco,  actions  of  ejectment  against  some  of 
the  parties  in  possession  of  the  said  premises, 
clidming  under  said  Fulton.and  recovered  judg- 
ments in  said  actions  for  the  possession  of  said 
premises;  on  which  judgments,  writs  of  resti- 
tution were  duly  issued  and  served,  by  vir- 
tue of  which  the  said  F.  A.  Woodworth  was 
restored  to  the  possession  of  the  premises  oc- 
cupied by  the  defendants  in  said  writs;  and 
the  remaining  persons  in  possession  of  said 
premises  under  mid  Fulton,  and  who  were  not 
included  in  said  electment  suits,  on  being 
threatened  with  suits  by  said  F.  A.  Wood- 
worth,  to  recover  the  possession  of  the  premises 
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held  by  them,  and  with  a  view  to  avoid  expen- 
sive liugations,  acknowledged  the  said  Wood- 
worth's  title  and  tools  leases  from  him ;  at  the 
expiration  of  which  leases  they  surrendered  the 
possession  to  said  Woodworth.  And  the  pos- 
session of  said  Woodworth,  so  obtained  under 
writs  of  reetitutioQ  and  by  surrender, was  fairly 
and  honestly  acquired  without  force,  fraud  or 
surprise. 

5.  That,  on  Dec.  18, 1849,  one  Colton,  a  justice 
of  the  peace  of  San  Francisco,  issued  a  grant 
to  one  Atwill  for  the  said  one  hundred  vara 
lot  No.  ii,  and  on  Feb.  11,  1850,  the  said  At- 
will  conveyed  to  the  said  Fulton  whatever  title 
he  acquired  by  said  grant  in  and  to  the  prem- 
ises in  controversy,  and  the  plaintiff,  before  and 
at  the  time  of  the  institution  of  this  suit,  had 
acquired  and  held  by  regular  mesne  convey- 
ances, all  the  title  of  said  Fulton. 

6.  That,  at  the  time  of  the  commencement 
of  this  action,  Fredericlc  A.  Woodworth  and 
the  other  defendants,  under  a  license  from  him, 
were  in  possession  of  the  premises  in  contro- 
versy. 

And  as  conclusions  of  law,  from  the  facts 
aforesaid,  the  court  decides  and  finds  as  fol- 
lows, to  wit: 

1.  That  the  grant  from  the  said  Colton,  jus- 
tice of  the  peace  as  aforesaid,  to  said  Atwill, 
was  null  and  void,  and  conveyed  no  title  to 
the  premises  in  controversy;  and  that  the 
Judgment  in  the  aforesaid  suit  of  Woodworth 
T.  FuUon  was  in  no  respect  an  affirmance  of 
the  validity  of  the  title  of  the  said  Fulton,  but 
onlya  disafflrmance  of  the  validity  of  the  title 
of  Woodworth,  the  plaintiff  in  that  suit,  as  the 
said  title  was  then  set  up  and  held  by  him. 

2.  That,  as  against  the  defendants  in  this 
suit,  peaceably  in  possession  of  the  premises  in 
controversy,  the  plaintiff  must  recover  on  the 
strength  of  his  own  title.  That  the  title  set 
up  by  him  is  invalid,  and  the  judgment  afore- 
said does  not  estop  the  defendants  to  deny  the 
validitv  of  said  plaintiff's  title. 

3.  That  the  judgment  aforesaid  is  a  decision 
that  the  defendant  Woodworth's  title,  as  then 
held  by  him,  is  invalid,  but  it  does  not  estop 
him  to  set  up  any  title  to  said  premises  ac- 
quired since  the  said  judgment. 

4.  That  by  virtue  of  an  Act  of  the  Legisla- 
ture of  the  State  of  California,  entitled  "An 
Act  Concerning  the  City  of  San  Francisco,  and 
to  Ratify  and  Confirm  Certain  Ordinances  of 
the  Common  Council  of  said  City,"  approved 
Mar.  11,  1858,  and  by  virtue  of  the  orainances 
referred  to  in  said  Act,  and  of  the  5th  section 
of  the  Act  of  Congress  entitled  "  An  Act  to  Ex- 
pedite the  Settlement  of  Titles  to  Land  in  the 
State  of  California,"  approved  July  1, 1864,  all 
the  title  of  the  United  States  and  of  the  City  of 
Ssn  Francisco  in  and  to  the  premises  in  con- 
troversy became  and  was  vested  in  the  said 
Frederick  A.  Woodworth,  now  deceased,  and 
by  virtue  thereof  the  said  Selim  £.  Wood- 
worth,  as  executor  of  the  said  Frederick  A. 
Woodworth,  deceased,  is  entitled  to  the  posses- 
sion of  the  premises  described  in  the  complaint, 
and  every  part  thereof. 

Wherefore  it  is  ordered  that  judgment  be  en- 
tered in  favor  of  the  defendants. 

The  case  was  then  brought  to  this  court  by 
the  plaintiff,  on  a  writ  of  error. 

Meggrs.  C.  Cashing,  C.  Cole,  George 
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Turner,  W.  H.  PaUencm,  and  Jarboe  A  Ear- 
riion,  for  plaintiff  in  error: 

It  being  established  that  the  plaintiff  here 
had  all  the  title  of  Atwill  and  Fulton,  we  pre- 
sent the  following  propositions,  as  conclusive 
of  this  cause  in  our  favor: 

1.  The  Supreme  Court  of  California  decided, 
in  the  case  of  Woodworth  v.  FuUon,  that  the 
title  of  Woodworth  in  these  premises  was  "in- 
valid," and  gave  judgment  in  favor  of  Fulton. 
This  decision  of  the  highest  tribunal  of  the 
State  stands  to  day  unreversed  and  unannuUed, 
and  under  it  Fulton  was  placed  in  possession 
of  this  property. 

2.  F.  A.  Woodworth  (after  being  so  defeated 
in  the  Supreme  Court  of  the  Slate),  secured 
the  possession  again  by  action  of  ejectment  in 
a  minor  court,  against  "  some  of  the  parties  in 
possession,"  and  by  "  threateningothers,"  got 
them  to  acknowledge  the  said  Woodwor&'s 
title  and  take  leases  from  him;  at  the  expira- 
tion of  which  leases,  they  surrendered  the  poe- 
session  to  Woodworth. 

On  this  latter  state  of  fact,  said  F.  A.  Wood- 
worth  is  shown,  as  we  claim,  to  have  surrep- 
titiously gained  possession  by  tampering  with 
the  tenants  of  plaintiff  in  error,  for  the  purpose 
of  defeating  the  decision  of  the  highest  tribunal 
of  the  State,  and  thus  became  himself  the  ten 
ant  of  Fulton,  and  is  estopped  from  denying 
his  title. 

Adams,  Eject.,  75;  Jaekton  v.  Seuaom,  8 
Johns.,  499;  Jadaon  v.  Dam»,  6  Cow.,  123; 
Chambers  v.  Btak,  6  Dana,  428. 

8.  The  prior  possession  by  Woodworth  of 
this  property  was  also  set  up  in  Wooiwvrfh  ▼. 
Fulton,  1  Cal.,  29S,  and  this  was  adjudicated 
against  Woodworth  also,  the  court  holding 
"  that  his  acts  were  too  loose  and  equivocal  to 
support  a  claim  of  possession." 

1  Cal.,  311. 

We  also  insist  that  for  all  time  the  defendant, 
Woodworth,  and  all  claiming;  under  him  as 
against  Fulton,  and  the  plaintiff  (here),  who  is 
in  privity  with  him,  are  barred  from  asserting 
that  title. 

Broom,  Leg.  Max.,  246  (marginal);  OoOiiu  r. 
Butler.  14  Cal.,  228;  Kidd  v.  Laird,  15  Cal.. 
161 ;  McDonald  v.  Bear  JHver  Co.,  15  Cal.,  220. 

The  same  evidence  which  Woodworth  relied 
upon  in  Woodworth  v.  FuUon,  1  Cal.,  295,  t.  «.. 
the  alcalde  grant,  is  now  relied  on  as  a  defense 
to  this  action. 

Broom,  Leg.  Max.,  239;  Stark.  Ev.,  4  Am. 
ed.,  200;  Bull.  N.  P.,  332  (quoted  in  Eastman 
V.  Cooper,  15  Pick.,  38.5);  Baker  v.  Band,  18 
Barb.,  152;  Birekhead  v.  Brovin,  6  Sandf.,  134. 

The  facte  in  Woodworth  v.  IiSUton,  1  Cal., 
295,  as  to  Woodworth's  title  and  right  of  pos- 
session, are  the  same  as  in  this  case,  and  the  de- 
cision in  that  case  was  upon  the  law  of  the  al- 
calde grant. 

Vide,  Bettsv.  Starr,  6  (3onn.,  650;  Fteak  r. 
Ghanibert,  7  B.  Mon.,  666:  Outratn  v.  More- 
wood,  8  East,  846. 

That  the  decision  of  Woodworth  ▼.  Fatton, 
1  Cal.,  295,  was,  and  is,  the  law  of  that  piece 
of  property;  we  refer  to  Wash.  Bridge  Oo.  ▼. 
Stewart;  8  How.,  424;  OM^  v.  AtpinuxiU,  13 
N.  Y.,  500;  Clart/  v.  Hoagland,  6  Cal.,  «87; 
Bz  parte  Sibbald  v.  U.  S.,  12  Pet,  488. 

Mr.  George  H.  WiUiams.  for  defendanU 
in  error: 
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Plaintiff,  ia  order  to  recover,  must  show  that 
he  has  a  valid  title  to  the  premises  iu  contro- 

Plaintiff  does  not  pretend  to  have  any  tide 
except  through  a  grant  made  in  1849,  by  one 
Colton,  a  justice  of  the  peace  of  San  Francisco. 

Judges  Field  and  Hoffman  And  this  title  to  be 
null  and  void.  No  law  or  facts  can  be  found 
anjTwhere  to  support  it  and,  indeed,  plaintiff 
does  not  pretend  that  in  itself  it  has  any  valid- 
ly. 

Plaintiff  claims,  however,  that  defendants 
are  estopped  by  the  decision  of  the  Supreme 
Court  of  Califoniia. 

1  Cal.,  p.  295. 

Several  conclusive  answers  may  be  made  to 
this  position. 

1.  That  decision  simply  disaffirms  defend- 
ants' title.  It  does  not  amrm  the  title  of  the 
plaintiff. 

2.  Subsequent  to  the  said  decision  in  1 
Cal.,  Woodworth  brought  an  action  of  eject- 
ment in  the  District  Court  of  the  4tb  Judicial 
District  of  the  State  against  those  in  possession 
nnder  the  Colton  grant,  and  recovered  judg- 
ment. 

While  that  judgment  continues  unreversed 
and  in  full  effect,  as  it  now  does,  it  will  pro- 
tect Woodworth  in  the  possession  which  it  gave 
him. 

Doubtless  the  decision  of  the  district  court 
was  not  disturbed,  and  the  surrender  of  the 
persons  not  sued  was  made,  because  the  Su- 
preme Court  of  California,  in  1853,  reversed  its 
former  decision,  and  held  that  an  alcalde 
grant,  under  which  Woodworth  claims,  con- 
veyed Utle,  and  such  has  been  the  uniform 
coarse  of  decisions  of  that  court  since  that  time. 

Oohaa  V.  Baisin,  8  Cal.,  443;  Harty.  Burtiett, 
15  Cal..  580:  mitf-rMo»e».  21  Cal.,  84. 

Much  is  said,  and  authorities  are  cited  in 
plaintiff's  brief,  to  show  that  the  decision  in  1 
CaHfomia  is  the  law  of  the  property  in  ques- 
tion. 

Is  it  any  more  the  law  of  the  property  in 
question  than  the  subsequent  decision  oi  the 
district  court?     • 

Suppose  an  appeal  had  been  taken  to  the  Su- 
preme Court  from  the  decision  of  the  district 
court  affirming  plaintiff's  title,  and  the  case  in 
1  Cal.  had  been  reversed,  as  it  certainly  would, 
what  then  would  have  been  the  law  of  the  prop- 
erty? 

thinekd  v.  WOet,  11  N.  Y..  426. 

3.  Be  the  effect  of  the  case  in  1  California 
wliat  it  may  upon  the  rights  of  the  parties  as 
they  Uien  stood,  defendants  can  set  up  in  their 
suit  a  subsequently  acquired  title. 

8  Cow..  559. 

The  Van  Ness  Ordinance;  the  Act  of  the  Leg- 
talatiire  of  California,  passed  Mar.11,1858,  and 
the  Act  of  Congress  of  July  1,  1864,  are  equiv- 
alent to  a  patent  from  the  United  States  to 
Woodworth  for  this  property. 

Mr.  JtuUee  Swajme  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
mm  to  the  Circuit  Court  of  the  United  States 
tor  the  District  of  California 

'tb»  plaintiff  in  error  was  the  plaintiff  in  the 
«Mlt  below.  The  suit  was  ejectment,  brought 
to  ttooYVt  the  premises  descnbed  in  the  plaut- 

ilMtWAU.. 


iff's  declaration.  They  are  situated  in  the  City 
of  San  Francisco.  'The  parties  stipulated  in 
writing  that  the  cause  should  be  tned  by  the 
court  without  a  jury,  and  it  was  tried  accord- 
ingly. The  court  found  the  facts  specially, 
pursuant  to  the  statute  which  governs  the  prac- 
tice in  such  case9,  and  they  are  set  forth  in  the 
record.  Judgment  was  tdven  for  the  defend- 
ants, and  the  plaintiff  thereupon  sued  out  this 
writ  of  error.  So  far  as  the  facts  of  the  case 
are  concerned  the  findings  of  the  court  are  con- 
clusive between  the  parties.  The  only  ques- 
tions open  for  our  consideration  are  questions 
of  law,  arising  upon  the  facts  as  thus  presented 
in  the  record. 

Three  grounds  are  relied  upon  for  the  re- 
versal of  tne  judgment. 

Two  of  them  are  substantially  the  same,  and 
will  be  considered  together. 

It  is  insisted  that  the  rights  of  the  parties, 
touching  the  premises  in  controversy,  were  set- 
tled in  favor  of  the  plaintiff  in  error,  in  the  case 
of  WoodiDorth  v.  Fulton,  reported  in  1  Cali- 
fornia, 295. 

This  is  an  error.  Woodworth  prosecuted  the 
action.  The  premises  were  the  same  with  those 
involved  in  the  present  suit.  The  Supreme 
Court  of  the  State  decided  two  points,  and 
none  other:  (1)  That  the  alcalde  grant  to  S.  E. 
Woodworth  was  void  for  want  of  the  requisite 
authority  in  the  officer  who  made  it — the  court 
holding  that  an  alcalde  was  incompetent  to  give 
'any  title;  (2)  That  if  a  recovery  could  be  had 
in  an  action  of  ejectment,  upon  mere  prior  pos- 
session, no  sufficient  possession  was  shown  on 
the  part  of  the  plaintiff.  Nothing  was  decided 
or  said  by  the  court  as  to  the  title  of  the  defend- 
ant. 

In  California  a  judgment  in  ejectment  has 
the  same  conclusiveness  as  a  judgment  in  any 
common  law  action,  and  in  determining  its  ef- 
fect the  same  principles  are  applied  which  con- 
trol the  result  of  the  like  inquiry  in  other  cases. 
A  defeated  plaintiff  may  bring  a  new  action 
upon  an  after-acquired  title  with  the  same  ef- 
fect as  a  stranger  in  whom  such  title  might 
have  been  vested,  and  the  former  judgment  will 
no  more  bar  one  than  the  other.  Sorrows  v. 
Kindred.  4  Wall.,  399  [71  U.  8.,  XVIII.,  3831. 

It  appears  by  the  finding  of  the  facts  that  F. 
A.  Woodworth  did  bring  a  new  action  against  a 
part  of  those  in  possession.  He  recovered  and 
ousted  the  defendants  by  writs  of  restitution. 
The  other  parties  in  possession  thereupon  sur- 
rendered and  attorned  to  him.  He  thus  ac- 
quired possession  of  the  entire  premises,  and 
lie,  or  those  claiming  under  him,  held  it  when 
this  suit  was  instituted. 

The  cases  in  which  the  judgments  were  re- 
covered are  not  l)efore  us.  Who  the  defend- 
ants were,  and  what  title  was  developed  by  the 
plaintiff,  we  do  not  know.  For  all  the  pur- 
poses of  this  case  the  judgments  must  be  held 
to  have  been  properly  rendered,  and  to  be  valid. 
They  cannot  be  collaterally  questioned  in  this 
proceeding. 

It  is  insisted  also  that  Woodworth  obtained 
possesion  of  a  part  of  the  premises  by  tamper- 
ing with  the  tenants  of  Fulton,  under  whom 
the  plaintiffs  in  error  claim,  and  thus  became 
such  tenant  himself,  and  hence  is  estopped 
from  denying  the  validity  of  the  alleged  Ful- 
ton title. 
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The  language  of  the  finding  upon  this  sub- 
iect  is  as  follows:  "  And  the  remaining  persons 
in  possession  of  said  premises  under  said  Ful- 
ton, and  who  are  not  included  in  said  eject- 
ment suits,  on  being  threatened  with  suits  by 
said  F.  A.  Woodworth  to  recover  possession  of 
the  premises  held  b^  them  and  with  a  view  to 
avoid  expensive  litigation,  acknowledged  said 
Woodworth's  title,  and  took  leases  from  him, 
at  the  expiration  of  which  leases  they  surren- 
dered the  possession  to  the  said  Woodworth, 
and  the  possession  of  said  Woodworth  so  ob- 
tained under  said  writs  of  restitution,  and  bv 
surrender,  was  fairly  and  honestly  acquired, 
without  force,  fraud  or  surprise. 

How  many  such  parties  were  in  possf^on, 
what  portion  of  the  premises  their  possession 
embraced,  and  whether  their  possession  under 
Fulton  was  as  vendees,  lessees,  or  otherwise, 
does  not  appear. 

If  they  were  grantees  in  fee  the  principle  re- 
lied upon  has  no  application.  It  is  one  of  the 
incidents  of  subinfeudation,  and  was  brought 
into  the  common  law  from  the  feudal  system. 
It  does  not  reach  the  relation  of  vendorand  such 
a  vendee.  The  latter  holds  adversely  to  all  the 
world,  and  has  the  same  right  to  deny  the  title 
of  his  vendor  as  the  title  of  any  other  party. 
BUght'i  Leggee  v.  BoehesUtr,  7  Wheat.,  636;  Wat- 
hiru  V.  Holman,  16  Pet.,  26;  OracaU  v.  Shemerd, 
6  Wall.,  268  [72  U.  8.,  XVIU., 572J;  Otterhout 
V.  Shoemaker,  8  Hill,  618;  Barker  v.  iSalman, 
8 Met.,  82. 

Error  is  not  to  be  presumed.  It  must  be  af- 
firmatively shown.  Doubts  are  to  be  resolved 
in  favor  of  the  judgment  rather  than  against  it. 
But  if  the  parties  were  the  tenants  of  Fulton, 
the  fact  would  not  avail  the  plaintiff  in  error. 
The  principle  sought  to  be  applied  is  subject  to 
several  well-settled  qualifications.  It  mav  be 
shown  that  the  landlord's  title  has  ceased  bv 
expiration  or  transfer.  If  the  tenant  be  evicted, 
he  may  take  a  new  lease  from  the  party  evict- 
ing him.  It  has  been  held,  that  if  threatened 
with  suit  upon  a  paramount  title,  the  threat, 
under  such  circumstances,  is  equivalent  to  evic- 
tion. He  may,  thereupon,  submit  in  good  faith, 
and  attorn  to  the  party  holding  a  valid  title,  to 
avoid  litigation.  In  such  case  it  is  incumbent 
upon  him,  and  those  who  have  profited  by  his 
submission,  to  show  the  existence  and  superior- 
ity of  the  title  in  question.  Mayor  of  Rtole  v. 
WMtt,  15  Mees.  &  W.,  577;  Emery  v.  BameU, 
4  Com.  Bench,  N.  ».,  428;  iMntford  v.  Tur 
ner,  5  J.  J.  Marsh.,  106;  Cuthbertton  v.  Irving, 
4  H.  &  Norman,  768;  Jordan  v.  ToMt,  Hard- 
wicke's  Cases,  173. 

U^n  the  disavowal  of  the  landlord's  title  the 
relation  of  landlord  and  tenant  ceases,  and,  as 
between  them,  the  tenant  becomes  a  trespasser. 
The  Statute  of  Limitations  begins  to  run,  and 
the  landlord  may  sue  at  once  to  recover  posses- 
sion. He  need  not  wait  for  the  end  of  the 
leasehold  term.    Willuon  v.  Watkint,  8  Pet.,  43. 

In  the  case  under  consideration,  Woodworth 
had  recovered  upon  the  adverse  title  against  a 
part  of  those  in  possession,  and  threatened  suit 
against  the  others.  They  yielded,  to  avoid  the 
inevitable  adverse  consequences  of  a  contest. 
This  they  had  a  right  to  do.  The  court  found 
that  the  possession  was  obtained  by  Woodworth 
"  fairly  and  honestly,"  "  without  force,  fraud, 
or  surprise."  This  ia  conclusive  as  to  the  in- 
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te^ity  and  validity  of  the  transaction,  and 
bnngs  the  case  within  the  authorities  referred 
to.  'The  relation  of  landlord  and  tenant  between 
Fulton  and  those  parties,  if  it  subsisted  before, 
was  thus  extinguished. 

Woodworth  claimed  title  under  an  alcdde 
grant  of  the  16th  of  April,  1847.  Fulton,  under 
a  grant  from  a  Justice  of  the  peace,  of  the  81st 
of  December,  1849.  It  is  not  claimed  that  the 
latter  grant  is  of  any  validity. 

Emanating,  at  the  time  it  bears  date,  from 
such  a  source,  it  is  as  if  it  came  from  any  crther 
person  unauthorized  to  give  it,  and  did  not 
carry  with  it  even  color  of  title.  It  is  ut- 
terly void.  It  may,  therefore,  be  laid  out  of 
view,  as  an  element  in  the  case  of  no  moment 

The  conquest  of  California  by  the  arms  of  the 
United  States  is  regarded  as  liaving  become  com- 
plete on  the  7th  of  Julv,  1846.  On  that  day 
the  Government  of  the  United  States  succeeded 
to  the  rights  and  authority  of  the  Qovemment 
of  Mexico.  "Tbe  dominion  of  the  latter  sover- 
eignty was  then  finally  displaced,  and  succeeded 
by  that  of  the  former.  Before  that  time,  the 
pueblo  or  Village  of  San  Francisco  existed,  and 
under  the  laws  of  the  country  was  entitled  to 
the  territory  within  certain  prescribed  limits, 
known  as  pvMo  lands.  It  hsid  also  an  oyunto- 
mienfo  or  town  council,  and  an  alcalde.  The 
alcalde  was  the  chief  executive  officer  of  the 
pwMo  and.  as  such,  bad  authority  to  make 
grants  of  the  puMo  lands. 

The  exercise  of  this  function  was  subject  to 
the  authority  lodged  in  the  aynntamienio,  and 
to  the  still  higher  authority  of  the  Departmental 
Oovernor  and  Assembly.  In  the  case  of  Wood- 
worth  v.  Fuiton,\  Cal.,  284,  it  was  held  by  the 
Supreme  Court  of  the  State  that,  from  the  time 
of  the  conquest,  these  pueblo  lands,  so  far  as 
they  had  not  been  granted  to  individuals,  be- 
came a  part  of  the  public  domain  of  the  United 
States  and,  as  such,  subject  to  the  exclusive 
control  and  disposition  of  Congress.  This  doc- 
trine was  subsequently  overruled  in  the  case  of 
Cohas  V.  Eainn,  8  Cal. ,  448.  It  was  there  held 
that  the  conquest  had  no  such  effect,  but  that 
the  lands  continued  to  be  the  public  property  of 
the  municipality,  as  before  the  war;  and  that 
the  laws  of  Mexico  relating  to  the  subject  con- 
tinued in  force  until  changed  by  the  legislative 
authority  of  the  State.  It  was  further  held 
than  an  alcalde  grant,  made  after  the  conquest, 
was  to  be  presumed  valid,  and  was  competent 
to  convey  title.  These  doctrines  are  now  firmly 
established  as  a  part  of  the  rules  of  property  of 
the  Sute.  Bart  v.  Burnett,  15  Cal. ,  530 ;  Pnynev. 
TreadweU.lO  Cal..321 ;  White  y.  Motet,  21  Cal..84. 

But  it  is  insisted,  in  behalf  of  the  plaintilb  in 
error,  that  these  adjudications  cannot  affect  the 
prior  unreversed  judgment  in  the  case  of  Wood- 
worth  V.  fhlton,  in  which  the  rulings  were 
otherwise.  Conceding  this  to  be  so,  the  result 
of  this  case  must  still  be  against  the  plaintiff  in 
error.  The  Common  Council  of  San  Francisco, 
by  an  Ordinance  of  the  20th  of  June,  1855, 
known  as  the  Van  Kess  Ordinance,  relinquished 
all  her  rights  in  the  pueblo  lands  of  the  city  to 
the  parties  respectively  within  the  category  of 
Woodworth,  and  to  those  claiming  under  them 
by  competent  meu>e  conveyances.  This  ordi- 
nance was  confirmed  by  an  Act  of  the  Legisla- 
ture of  the  State  of  the  11th  of  March.  1858.  15 
CaL,  627,  noU  8. 
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This  gave  to  Woodworth,  and  those  claiming 
under  him,  a  new  and  after-acquired  title,  upon 
which,  according  to  the  later  adjudications  re- 
ferred to,  he  was  entitled  to  recover,  and  to  an 
action  upon  which  the  prior  judgment  in  Wood- 
iBorth  V.  FSdton  was  not  and  could  not  be  a  bar. 
The  A.ct  of  Ckjngresa  of  July  Ist,  1864,  was  a 
farther  confirmation  of  the  Woodworth  title, 
and  operated  in  the  same  manner  as  the  ordi- 
nance of  the  City  Council  and  the  Act  of  the 
Legislature  before  mentioned. 

It  is  said  that  the  Act  of  Congress  was  passed 
after  the  institution  of  this  suit,  and  cannot, 
therefore,  be  considered.  To  this  there  are  two 
answers.  It  is  by  no  means  clear  that  the  Act 
was  necessarjr  to  the  completeness  and  validity 
of  the  title  in  question.  The  latter  adjudi- 
cations referred  to,  made  before  the  passage  of 
the  Act,  held,  by  necessary  implication,  tmit  it 
was  not.  But  if  it  were  necessary,  we  have  no 
difficulty  in  holding  that  it  took  effect  by  rela- 
tion, as  of  the  time  when  the  Act  of  the  Legis- 
lature confirming  the  ordinance  of  the  council 
was  passed.  Pom  v.  Fleeger,  11  Pet., 185;  Jaek- 
itm  ▼.  Dickenson,  16  Johns.,  309;  Hammond 
V.  Warfield,  2  Har.  <fc  J.,  155;  MeOmneU  v. 
Broun,  Littell's  Bel.  Cas.,  460;  Aorwn  v.  Da/r- 
rington,  31  Ala.,  175. 

We  think  the  faett  found  by  the  court  below 
fuUy  nutain  the  judgment  given,  and  it  ii  af- 
firmed. 

Cited— 21  Wall.,  488;  98  U.  8.,  IT;  2  Sawjr.,  280;  6 
Sawy.,  U5 ;  4  Hutrhes,  670 ;  44  Cal.,  614 ;  49  Cal.,  880. 


RICHARD  W.  MEADE,  Admr.,  etc.,  of  R 
W.  Mbadb,  Deceased,  Appt., 

V. 

UNITED  STATES. 

(See  8.  C.  9  WalL,  691-7».) 

^fHtniih  claim — author^  of  minister — when 
elaim  not  included  in  Trfaty — deei»Um  of  com- 
mi»rion«r*  bars  recovery  in  Court  of  Claimt. 

Decision  of  the  commisaloners  appointed  to  de- 
termine Spanish  claims,  rejectlnir  a  claim  arising 
after  the  Spanish  Treaty,  approved. 

An  assurance  that  a  claim  atralcst  Spain  should 
be  paid,  could  not  be  riven  by  any  minister  of  the 
United  States,  except  upon  the  condition  that  It 
should  become  a  treaty  stipulation. 

An  award  made  by  the  Spanish  Government  long 
after  the  Treaty  was  slKned,  was  not  Included  In 
Its  provisions  for  settlement. 

Decision  of  the  commsssioners,  appointed  by  the 
United  States  to  adjudicate  Spanish  Claims,  dls- 
miaslnff  a  claim  was  final  and  conclusive,  and  bars 
a  recovery  upon  the  merits  Id  the  Court  of  Claims. 

[No.  79.] 
Argued  Mar.  1,  1870.    Decided  Mar.  SI,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  l)elow,  by  the  plaintiff  in  error,  to  obtain 
p«yment  of  certain  claims  originally  existing 
against  the  Qovemment  of  Spun.  The  court 
rendered  judgment  dismissing  the  petition, 
from  whidi  the  petitioner  took  an  app«il  to 
this  court.  The  case  is  fully  stated  by  the 
court. 

M«*»rt.  Joseph  H.  Bradley  and  C.  Cuah- 
inf.  for  the  appellant: 

r  The  United  States  had  no  power  to  release 
Spain  from  the  debts  or  obligations  of  that  coun- 
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tij  due  to  the  petitioner  in  this  case,  without 
his  assent,  except  upon  the  condition  of  making 
to  him  just  compensation  for  such  dues  and 
obligations. 

Vatt.,  bk.  L,  ch.  20,  sec.  344;  Bow.  Pub. 
Law,  228,  n.  1 ;  Art.  6  Amend.  Const. ;  and  see, 
J.  Q.  Adams'  letter  IV.,  St.  Papers,  p.  704,  for 
Relation. 

The  rijght  of  one  nation  to  demand  of  another 
satisfaction  for  damages  and  injuries  done  to 
the  citizens  of  the  country  making  the  demand,    ' 
is  clear. 

Vatt.,  bk.  II.,  ch.  6,  sec.  71;  lb.,  ch.  8,  sec. 
842;  and  the  authorities  are  copiously  colIect»i 
in  1  Wild.  Int.  Nat.  Law,  193;  andPhill.  Int. 
Nat.  Law,  chaps.  2,  8,  pp.  4,  6;  see,  also.  Mes- 
sage President  Monroe,  Hay  9,  1820. 

The  obligation  or  duty  of  the  nation  on 
whom  the  &mand  is  made  is  perfect,  because 
the  right  and  power  to  enforce  it  exists  in  the 
other.  Vatt.,  Introduct.,  LVII.. sees.  16. 17. 

The  United  States,  having  received  Mr. 
Meade's  autboritv  to  demand  redress  from 
Spain,  was  bouna  to  obtain  for  him  full  satis- 
faction of  his  claims,  or  themselves  to  Indem- 
nify him. 

DeBod/e  v.  Regina,  8  CI.  &  F.,  449;  see,  also, 
Op.  Mr.  Clay,  cited,  2  Nott  &  H.,  Ot.  Claims, 
828. 

The  extent  of  that  authority  is  shown  by  the 
terms  of  the  Treaty.  They  were  authorized 
to  release  Mr.  Meade's  claim,  which  had  been 
presented  within  the  requirements  of  the 
Treaty,  if  that  Treaty  should  be  carried  into 
effect  according  to  its  limitations. 

It  was  not  an  absolute  surrender  by  Mr. 
Meade  of  his  claims  on  Spain,  to  be  nettled  by 
some  future  negotiation;  nor  was  Mr.  Meade, 
by  the  terms  of  his  authority  bound  forever 
from  prosecuting  them  against  Spain  in  case 
that  Treaty  should  fail. 

II.  The  United  States,  through  its  duly  accred- 
ited Minister,  having  notified  Spain  that  after 
Aug.  22,  1819,  as  the  ratifications  of  the  Con- 
vention of  Feb.  22,  1819,  will  not  have  been 
exchanged,  "All  the  claims  and  pretensions  of 
the  United  States  •  •  •  •  will  stand  in 
the  same  situation  as  if  that  convention  had 
never  been  made,"  whatever  power  and  au- 
thority had  theretofore  been  given  by  Mr, 
Meade  to  the  United  States  by  flling  his  claims 
under  the  provisions  of  that  ConvenUon,  became 
revocable  by  him. 

III.  The  act  of  Mr.  Meade  in  submitting  his 
claims  to  the  tribunal  created  b^  Spain,  on  the 
petition  of  Mr.  Meade  at  the  instance  of  the 
United  States,  after  the  expiration  of  the  time 
limited  in  the  Convention  for  the  ratification 
thereof,  and  when  there  was  no  negotiation 
between  Spain  and  the  United  States  for  the 
resumption  of  that  Convention,  and  in  the 
language  of  Mr.  Adams,  "  there  was  no  prob- 
abinty  that  the  Treaty  would  be  ratified  by 
Spain,"  was  a  full  and  complete  revocation  of 
the  authority  he  had  theretofore  given  to  the 
United  States. 

By  the  16th  article  of  the  Treaty  it  is  pro- 
vided: "  That  the  present  Treaty  shall  be  rati- 
fied in  due  form  by  the  contracting  parties,  and 
the  ratification  shall  be  exchange  witliin  six 
months  from  this  time,  or  sooner,  if  possible." 

It  was  signed  Feb.  22,  1819.  Aug.  21, 1819, 
the  day  be^re  the  time  limited  for  the  ratiflca- 
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tion  of  the  Treaty,  the  MiniattT  of  the  United 
Btates  in  Spain  gave  to  that  goyernment  the 
formal  notice  hereinbefore  referred  to,  that 
unless  the  Treatr  should  be  ratified  the  next 
day,  the  United  States  "  will  stand  in  the  same 
condition  as  if  that  Convention  had  never  been 
made." 

Spain  accepted  the  notice,  and  failed  or  re- 
fused to  ratify  it. 

It  follows  that  it  was  no  longer  binding  on 
the  citizens  of  the  United  Btates  whose  rights 
were  involved  in  it;  and  they  thereby  were  also 
remitted  to  their  rights. 

A.t  that  time  there  existed  in  Spain  a  tribunal 
which  had  been  appointed  to  hear  and  deter- 
mine his  claims  on  the  Oovemment  of  Spain. 
To  that  tribunal,  under  these  circumstances, 
Mr.  Meade  submitted  his  claims,  and  by  that 
tribunal  the  amount  was  adjudicated  May  IB, 
1820,  with  interest,  which  is  now  claimed. 

ly.  This  claim  being  thus  formally  estab- 
lished, at  the  pressing  instance  of  one  govern- 
ment, adjudicated  by  the  tribunals  of  the  other, 
and  admitted  under  the  most  solemn  Act  as  a 
debt  due  by  Spain  to  Mr.  Meade,  in  the  sum  of 
(378,879.88,  with  interest  from  May  19,  1820, 
the  United  States  (Government,  "Against  the 
will  and  consent  of  said  Meade,  did  take  and 
appropriate  such  indebtedness  of  the  Spanish 
Government,  and  did  relinquish  the  same  to 
Spain  and  discharge  and  release  Spain  from  the 
payment  thereof. 

It  follows,  both  on  grounds  of  public  law 
and  by  the  provisions  of  the  Constitution,  that 
the  United  States  is  bound  to  make  him  lust 
compensation  therefor,  unless  it  is  excluded  by 
some  act  of  misdemeaning  himself. 

One  of  the  most  extraordinary  facts  found 
by  the  Court  of  Claims  in  this  connection  re- 
mains to  be  considered.  It  is  set  out  in  the 
findings. 

By  Uie  facts  thus  found,  four  things  are  es- 
tablished: 

1.  Spain  "Refused  to  annul  certain  grants, 
unless  the  United  States  would  agree  to  pay 
and  dischaTKe  in  full  the  indebtedness  of  Spain 
to  the  said  Meade  upon  the  award  of  the  royal 
junta." 

3.  Thereupon  the  United  States,  by  its  Min- 
ister at  the  Court  of  Madrid,  gave  to  Spain  a 
clear  and  distinct  assurance  that  the  debt  due 
to  Richard  W.  Meade  would  certainly  be  paid 
to  him  by  the  United  States,  if  the  Treaty  were 
ratified  by  the  Spanish  Government,  and  the 
cessions  (to  the  Duke  of  Alagon,  and  the  Count 
Panon  Rostro,  and  Mr.  Vargas)  totally  'an- 
nulled. 

8.  On  the  faith  of  these  assurances  the  Span- 
ish Oovemment  annulled  such  thr«e  private 
cessions,  and  duly  ratified  the  said  Treaty. 

4.  The  United  States,  with  full  notice  and 
knowledge  of  all  these  facts  and  circumstances 
set  forth  m  this  finding,  did,  Feb.  19,  1821,  ac- 
cept and  assent  to  the  Treaty  as  ratified  by 
Spain,  and  became  seised  and  possessed  of  the 
Floridas  thereby. 

Finallv.  Appended  to  the  Treaty,  to  avoid 
any  doubt  or  ambiguity  concerning  the  mean- 
ing of  the  8tb  Article,  the  King  of  Spain,  by 
the  most  formal  declaration,  did  abrogate  and 
annul  those  grants. 

It  would  seem  impossible  for  human  in- 
genuity to  contrive  a  train  of  facta  more  clearly 
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evidencing  the  power  of  Mr.  Meade  to  revoke, 
and  his  actual  revocation  of  any  authority 
given  by  him  to  the  United  States  to  compro- 
mise his  claims. 

The  7th  finding  of  the  court  does  not  con- 
tain the  petition  presented  by  Mr.  Meade  to  the 
commissioners,  but  its  contents  can  and  must 
be  inferred  from  the  facts  found.  "  He  wis 
required  to  present  his  demand  to  the  commis- 
sioners.  And  the  commissioners,  upon  such 
award  or  decree  of  the  royal  junta  being  pre- 
sented to  them,  did  refuse  to  allow  the  same; 
and  on  the  contrary,  did  determine  and  decide 
that  the  only  claims  against  Spain  which  they 
had  authority  to  investigate  and  allow,  were 
claims  existing  prior  to  tjae  date  of  the  Treaty 
of  Feb.  22,  1819,  and  that,  inasmuch  as  the 
award  or  decree  of  the  royal  junta  was  subse- 
quent to  the  date  of  the  Treaty,  Uiey  had  do 
authority  to  investigate  or  allow  it;  and  the 
commissioners  accoraingly  did,  May  20,  1824, 
reject  and  dismiss  the  same." 

V.  If  the  case  was  vritbin.and  was  in  fact  sub- 
mitted to,  the  jurisdiction  of  the  commissioners 
under  the  Treaty,  and  by  their  adjudication  Mr. 
Meade  was  debarred  from  participating  in  the 
fund  provided  in  that  Treaty  for  the  satis- 
faction of  the  claims  on  Spain  released  by  tliat 
Treaty,  it  is  no  bar  to  the  relief  now  sought  in 
this  proceeding. 

Yl.  From  the  6th  finding  of  facte  taken  in 
connection  with  those  already  commented  on,  I 
deduce  two  propositions: 

First.  If  any  doubt  still  remain  as  to  whether 
the  commissioners,  under  the  Treaty,  had  any 
jurisdiction  over  this  claim,  it  is  removed  by 
this  finding,  which  distinctly  shows  their  as- 
sumption of  this  debt  by  the  United  Btates  for 
and  upon  a  consideration  arising  subsequent  to 
the  date  of  the  Treaty  and,  therefore,  they  are 
bound  to  pay  it. 

Second.  That  the  United  States,  having  dis- 
charged and  released  Spain  from  the  payment 
thereof,  and  having  appropriated  the  chose  in 
action,  to  wit:  the  debt  due  by  Spain,  and 
having  applied  the  same  to  the  public  use,  it 
is  bound  to  make  to  him  just  compensation 
therefor;  and  just  compensation  is  payment  of 
the  full  amouBt  of  the  award,  with  interest 
from  the  19th  May,  1820. 

Jf«Mr«.  E.  R.  Hoajr.  Alty  Oen.,  and  T.  H. 
Talbott  AMt.  Atty-Oen.,  for  the  appellee: 

First.  Neither  one  nor  all  of  the  propositions 
of  the  plaintiff  in  error,  if  admitted  (as  all  of 
them  are  not)  to  be  true,  establish  the  ex- 
istence of  an  Act  of  Congress,  a  reflation  of 
an  Executive  Department  of  the  United  States, 
or  a  contract  of  the  United  States,  express  or 
implied,  calling  for  the  payment  by  the  United 
States  of  the  sum  here  claimed.  Yet  one  of 
these  three  things  must  be  shown,  in  order  to 
the  recovery  of  a  judgment  against  the  Govern- 
ment before  the  Court  of  Claims. 

Act  Feb.  25,  1855,  sec.  1,  10  Stet.  at  L.,  612. 

I.  The  Treaty  contains  no  such  contract;  its 
positive  provisions  exclude  such.  For,  in  the 
first  place,  the  undertaking  of  the  United  State* 
to  make  satisfaction  for  claims  extended  only 
to  an  amount  not  exceeding  $5,000,000,  and 
claims  to  that  amount  have  been  fully  paid. 

II.  The  same  Article  which  bound' the  United 
States  to  payment,  also  provided  for  the  is- 
certainment  of  what  should  be  |>aid.    Those 
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claims  were  to  be  paid  which  the  stipulated 
Commission  should,  within  the  stipulated  term, 
determine  to  be  valid.  Those  and  no  others; 
for  the  Trea^  was  the  ultimate  source,  the  first 
foundation  of  the  authority  of  the  Commission, 
which  was  not  the  creature  of  mere  statute  as 
the  counsel  on  the  other  side  intimates.  Its 
term  of  office  was  not,  as  he  said,  a  statute 
term.  It  was  a  treaty  term.  Not  its  term  only, 
bat  ^soits  determination,deTiyed  their  authority 
from  ihe  Treaty.  This  ends  the  whole  case  so 
far  as  obligations  to  pay  are  imposed  by  the 
IVeaty,  and  so  far  as  the  opening  argument  of 
the  opening  counsel  for  the  claimant  affects  the 
caae. 

III.  Nor  can  a  judgment  of  the  Court  of 
Claims  find  lawful  basis  in  the  facts  stated  as 
found  by  that  court  in  the  5th  finding,  to  wit: 

1 .  An  assurance  by  the  Minister  of  the  United 
States  at  Madrid,  that  the  debt  due  to  Richard 
W.  Meade  would  certainly  be  paid  to  him  by 
the  United  States,  if  the  Treaty  were  ratified, 
and  certain  cessions  made  bv  Spain,  prejudicial 
to  the  United  States,  annulled. 

2.  Ratification  of  the  Treaty  and  an  annul- 
ment of  those  cessions  by  Spain  on  the  strength 
of  that  assurance. 

8.  A  notification,  by  Mr.  Meade,  of  the  above 
assurance,  ratification  and  annulment  to  the 
President  of  the  United  States. 

4.  A  communication  of  the  same  by  the 
President  of  the  United  States  to  the  ^nate 
pending  the  ratification  of  the  Treaty. 

5.  The  ratification  of  the  Treaty  and  thereby 
the  acquisition  of  Florida  to  the  United  States 
mibeequent  to  that  communication. 

lY.  But  the  basis  of  this  finding  lies  among 
the  public  national  Acts,  treaties  between 
sovereigns,  the  construction  of  which  is  con- 
clusion of  law,  and  not  finding  of  fact,  as  in 
transactions  personal  and  pertinent  to  the  capac- 
ity of  private  parties. 

V.  Nor  does  the  taking  of  private  property 
for  public  use  raise  an  implied  contract  for  com- 
pensation, which  can  be  enforced  in  the  Court 
of  Claims. 

The  constitutional  obligation  to  compensate 
for  such  property,  until  expressly  delegated, 
Tests  upon  Congress,  and  is  not  without  ex- 
press authority  to  be  assumed  by  any  subor- 
dinate branch  of  the  government. 

Second.  In  the  ingenious  closing  argument  be- 
fore thecourt below  for  the  claimant.the  validity 
of  the  claim  is  urged  on  other  grounds.  The 
second  proposition  which  is  necessary  to  com- 
plete his  statement  is,  that  "  The  United  States 
neglected  to  demand  in  season  the  evidence  from 
Spain,  and  neglected  to  insist  on  it  when,  after 
Itmg  delay,  a  demand  was  made." 

The  tenor  of  this  proposition  is  made  plainer 
by  considering  what  he  says  in  introducing  or 
rapporting  it.  He  cites  the  following  from 
hird  Chaneellor  Truro : 

"  But  if  from  weakness,  timidity,  or  any 
ottker  cause  on  the  part  of  his  own  government, 
BO  redress  is  obtained  from  the  foreign  one, 
tlwn  he,  the  citizen,  hasaclaim  against  his  own 
eoontiy." 

Partner  on  he  maintains  as  sound  law  and 
■ppiieable  to  this  case,  that  in  respect  to 
•agr  daim  which  the  United  States  undertakes 
IB  OOodact,  it  stands  in  the  relation  of  an  at- 
totaqr  to  his  client  in  the  prosecution  of  that 
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claim,  and  is  responsible  for  laches  under  pre- 
cisely all  the  stringent  rules  of  common  law 
applicable  to  the  personal  relations  of  client  and 
counsel." 

The  responsibility  of  an  attorney  to  his  client 
1b  founded  on  the  fact  that  the  attorney  "  under- 
takes to  conduct"  the  business  of  his  client  for 
pay  and  compensation,  a  method  by  which  the 
United  States  never  undertakes  to  conduct  with 
foreign  governments  the  claims  of  its  citizens. 

Still  further  the  Oovemment  is  not  responsible 
for  the  laches  of  its  officers  or  agents. 

Oibbons  V.  U.  8.  {aiUe,  453),  decided  during 
this  term. 

Mr.  Justice  CUifoFd  delivered  the  opinion 
of  the  court: 

Private  claims  against  the  Oovemment  of  the 
United  States,  founded  upon  any  law  of  Con- 
gress, or  upon  any  regulation  of  an  Executive 
Department,  or  upon  any  contract,  express  or 
implied,  with  the  Government,  are  within  the 
jurisdiction  of  the  Court  of  Claims,  as  appears 
by  the  2d  section  of  the  Act  passed  to  amend 
the  Act  establishing  that  court.  13  Stat,  at  L., 
765. 

Comprehensive  as  that  provision  is,  still, 
doubts  were  entertained  whether  the  claim  of 
the  appellant  was  not  excluded  from  the  juris- 
diction of  the  court  by  the  9th  section  of  the 
amendatory  Act,  but  all  doubt  upon  the  subject 
was  removed  by  the  joint  resolution  subse- 
quently passed,  by  which  Congress,  in  express 
terms,  referred  the  claim  to  that  court  for  ad- 
judication, to  be  examined  and  decided  in  the 
same  manner  as  other  claims  against  the  United 
States  under  existing  laws.     14  Stat,  at  L.,  611. 

I.  Pursuant  to  that  authority  the  appellant, 
as  the  representative  of  the  deceased  claimant, 
presents  his  petition  to  the  Court  of  Claims, 
setting  forth  very  fully  the  nature  of  his  alleged 
cause  of  action  and  the  ground  upon  which  he 
claims  to  recover  in  this  case.  His  ancestor, 
the  decedent,  was  a  native  bom  citizen  of  the 
United  States.  Early  in  the  present  century  he 
went  to  Spain,  and  while  resident  there  became 
extensively  engaged  in  commerce  with  that  coun- 
try. He  was  there  during  the  invasion  of  the 
French  under  Napoleon,  and  continued  to  re- 
side there  until  the  Treaty  of  Amity,  Settle- 
ment, and  Limits  between  Spain  and  the  United 
States  was  ratified  by  both  parties.  Through- 
out that  period  he  was  constantly  engaged  in 
mercantile  pursuits,  and  he  also  entered  into 
numerous  contracts  with  the  government  of 
that  country,  prior  to  the  date  of  the  Treaty,  by 
means  of  which  Spain  became  very  largely  his 
debtor. 

Part  of  his  claims  consisted  of  fourteen  un- 
liquidated accounts  for  goods  sold  and  deliv- 
ered, and  it  also  appears  that  be  was  illegally 
arrested  during  that  period,  and  that  he  was 
imprisoned  by  the  order  of  the  government,  for 
which  wrongs  and  personal  injuries  he  also  held 
large  unliquidated  claims.  Unable  to  regain  his 
freedom  from  the  unjust  impriBonmeat  he 
sought  the  aid  of  the  United  States,  and  it  ap- 
pears that  it  was  not  until  our  Oovemment  in- 
terfered that  he  was  released  from  his  confine- 
ment. Both  before  and  after  the  date  of  the 
Treaty  he  invoked  the  aid  of  the  Oovemment 
of  the  United  States  in  collecting  his  claims,  as 
well  those  arising  from  contracts  as  those  arls- 
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ing  from  unjust  imprisonment  and  penonal  in- 
juries. 

Prior  to  the  date  of  the  Treaty,  the  claimant 
filed  in  the  office  of  the  Secretaiy  of  State  a 
notice  of  his  claims  against  that  government, 
amounting,  as  he  alleged,  to  $400,000,  and  the 
finding  of  the  court  below  shows  that  Uie  notice 
80  filed  was  one  of  the  notices  referred  to  and 
included  in  the  Treaty  between  the  two  coun- 
tries. Reclamations  were  also  made  by  many 
other  citizens  of  the  United  States  upon  Spain 
for  wrongs  and  injuries  suflered  by  them 
through  the  acts  or  official  orders  of  that  gov- 
ernment, notices  of  which  were  either  filed  in 
the  State  Department  or  had  been  presented  to 
the  Minister  of  the  United  States  resident  in 
that  country.  Questions  of  great  magnitude 
also  touching  treaty  obligations  previously  con- 
tracted, the  settlement  of  disputed  territorial 
limits,  and  the  cession  of  new  territorial  posses- 
sions were  under  the  diplomatic  discussion  be- 
tween the  plenipotentiaries  of  the  two  govern- 
ments. 

Pending  these  reclamations,  and  at  a  moment 
when  the  state  of  the  negotiations  presented 
strong  hopes  that  they  might  terminate  success- 
fully, the  claimant  informed  the  Secretary  of 
State  that  it  had  been  intimated  to  him  that  if 
he  would  advance  a  further  sum  of  money  to 
that  government  he  might  procure  a  grant  of 
lands  in  Florida  sufficient  to  cover  the  whole 
amount  of  his  claims.  Evidently  his  purpose 
was  to  ascertain  whether  such  a  grant,  if  made, 
would  be  sanctioned  and  respected  by  the 
United  States  in  case  the  then  pending  negoti- 
ations should  be  successful  and  Florida  should 
be  ceded  to  our  jurisdiction. 

II.  Equal  and  exact  justice  to  all  the  claim- 
ants was  what  our  Government  was  endeavor- 
ing to  secure  by  the  negotiations,  and  of  course 
the  suggestion  received  no  encouragement 
whatever,  a&  it  contemplated  a  separate  pro- 
vision for  one,  to  the  exclusion  of  the  rest.  On 
the  contrary,  the  reply  of  the  Secretary  was  to 
the  effect  that  if  the  Treaty  of  Cession  was  con- 
cluded it  would  contain  a  provision  that  all 
grants  made  after  a  given  date,  to  be  fixed  by 
the  contracting  parties,  should  be  null  and  of 
no  effect.  Influenced  by  that  reply  be  aban- 
doned an^  further  attempt  to  collect  his  claims 
by  procuring  a  grant  of  land,  and  submitted  the 
same  to  the  State  Department  "  for  that  pro- 
tection which  his  Government  may  think  prop- 
er to  grant." 

On  the  22d  of  February,  1819,  the  Treaty  of 
Amity,  Settlement  and  Limits,  was  signed  by 
the  respective  plenipotentiaries  of  the  two 
countries,  and  the  Senate  of  the  United  States 
ratified  the  same  on  the  24lh  of  the  same  month. 
8  Stat,  at  L.,  264;  3  Exec.  Jour.,  177. 

All  the  territories  which  belonged  to  Spain, 
situated  to  the  eastward  of  the  Mississippi, 
known  by  the  name  of  East  and  West  Florioa, 
were  agreed  to  be  ceded  to  the  United  States  in 
full  property  and  sovereignty,  the  United 
States  contracting  that  all  the  grants  of  land 
made  therein  by  Spain,  or  by  her  lawful  au- 
thorities, before  the  24th  of  January,  1818,  the 
date  when  the  first  proposal  for  the  cession  was 
made,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the  same 
extent  that  the  same  grants  would  be  valid  if 
the  territories  hAd  remained  under  the  domin- 
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ion  of  the  former  sovereign,  but  the  contracting 
parties  also  stipulated,  in  Uie  same  article  of 
the  Treaty,  that  all  grants  made  subsequent  to 
that  date  "  are  hereby  declared  and  agreed  to 
be  null  and  void." 

Animated  with  a  desire  of  conciliation  and 
with  the  object  of  putting  an  end  to  all  differ- 
ences existing  between  them,  the  contracting 
parties  reciprocally  renounced  all  claims  for 
dami^es  which  they  themselves  or  their  respect- 
ive citizens  and  subjects  "have  suffered  until 
the  time  of  signing  this  Treaty."  Such  claimB 
for  damages  so  renounced  by  the  respective 
parties,  on  the  one  side  or  the  other,  were  clas- 
sified in  the  9th  article  of  the  Treaty  under  dif- 
ferent heads,  but  it  will  not  be  necessary  to  re- 
fer to  any  of  the  classifications  with  much  par- 
ticularity except  to  the  fifth  class  renounced  by 
the  United  States,  which  releases  all  claims  of 
our  citizens  ' '  until  the  signature  of  this  Treaty. " 
statements  of  which  soliciting  the  interposition 
of  the  Government  of  the  United  States  haw 
been  presented  to  the  Department  of  State  or  to 
the  Minister  of  the  United  States  subeequ^it 
to  the  antecedent  convention  between  the  trwo 
countries. 

Claims  to  which  the  described  renunciation 
extends  were  declared  by  the  11th  article  of  the 
Treaty  to  be  entirely  canceled,  and  the  United 
States  contracted,  not  only  to  exonerate  Spain 
from  all  demands  in  future  on  account  of  such 
claims,  but  also  "  to  make  satisfaction  to  their 
citizens  for  the  same  to  an  amount  not  exceed- 
ing $6,000,000."  Subsequeqt  demand  by  the 
United  States  for  any  such  claim  was  entirely 
prohibited,  and  the  United  States  also  con- 
tracted to  appoint  three  commissioners  to  as- 
certain and  adjudicate  the  full  amount  of  all 
such  claims,  and  the  stipulation  was  that  the 
commissioners  should  receive,  examine  and  de- 
cide upon  the  amount  and  validity  of  all  the 
claims  of  citizens  of  the  United  States  so  re- 
nounced and  canceled.  They  were  also  au- 
thorized to  hear  and  examine  on  oath  every 
question  relative  to  the  said  claims,  and  to  re- 
ceive all  suitable  authentic  testimony  concern- 
ing the  same,  and  the  Sovereign  of  Spain  con- 
tracted to  furnish  all  such  documents  and  elu- 
cidations as  were  in  the  possession  of  that  guv- 
ernment  for  the  adjustment  of  the  claims  ac- 
cording to  the  principles  of  justice,  the  law  of 
nations,  and  the  stipulations  of  the  prior  Treaty 
between  the  contracting  parties. 

III.  Viewed  in  the  light  of  these  several  sug- 
gestions, nothinK  can  be  more  certain  than  the 
conclusion  that  the  claims  in  question,  at  the 
time  the  Treaty  was  signed,  were  included  in 
its  provisions,  and  "that  the  authority  and  the 
trust  of  examining,  ascertaining  and  decidine 
upon  their  amount  and  validity  were  solely  and 
exclusively  committed  to  the  commiasionerB  " 
to  be  appointed  under  the  Treaty.  Beyond 
question  they  were  at  that  date  unliquidated 
claims  of  a  citizen  of  the  United  States,  state- 
ments of  which,  soliciting  the  interpoeitioa  of 
our  Government,  had  not  only  been  prewnted 
to  the  Department  of  State,  but  also  to  the  Min- 
ister of  the  United  States,  showing  to  a  dem- 
onstration that  the  claims  of  the  ancestor  of 
the  appellant  were  within  the  very  words  of 
the  Treaty. 

Prompt  action  by  the  United  States  in  ratify- 
ing the  Treaty  did  not,  however,  have  the  ^• 
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feet  to  secure  corresponding  promptitude  on  the 
part  of  the  other  contracting  party.  Delay  en- 
sued, which  for  a  time  was  wholly  unexplained ; 
but  it  soon  came  to  be  understood  that  it  arose 
from  the  fact,  that  pending  the  negotiations 
three  grants  of  large  tracts  oi  land,  situated  in 
the  ceded  territories,  had  been  made,which  our 
Oovemment  regarded  as  null  and  void  imder 
Uie  cloeinK  provision  of  the  8th  article  of  the 
Treaty.  Determined  not  to  protect  those  grants, 
Uie  Secretary  of  State  instructed  our  Minister  to 
explain  and  declare,  upon  the  exchange  of  rati- 
fications, that  the  exchan^  was  made  "with  a 
full  and  clear  understanding  between  the  pleni- 
potentiaries of  both  the  high  contracting  parties 
that  these  grants  were  among  the  grants  thus 
declared  null  and  void." 

On  the  receipt  of  that  dispatch  Spain  refused 
to  ratify  the  Treaty,  and,  through  her  Minister 
sent  here  for  that  purpose,  objected  to  that  re- 
quirement as  inconsistent  with  the  Treaty,  and 
he  insisted  that  such  a  declaration,  if  made, 
would  "  tend  directly  to  annul  one  of  its  most 
clear,  precise  and  conclusive  artides."  Pend- 
ing thi8discu8Bion,the  period  fixed  by  theTreaty 
for  the  exchange  of  the  ratifications  expired; 
bnt  the  United  States  notified  the  Spanish  Gov- 
ernment the  day  previous, that  if  the  six  months- 
expired  without  such  ratification  they  should 
bold  themselves  free  to  press  and  enforce  their 
claims  and  pretensions  in  any  and  every  mode 
consistent  with  honor  that  their  interests  may 
require. 

Confessedly,  some  of  the  expressions  of  that 
dispatch  indicated  that  the  United  States  might, 
under  some  circumstances.be  induced  to  refuse 
to  carry  the  Treaty  into  effect ;  but  they  never 
made  any  such  decision,  and  never  did  any  act 
or  uttered  a  sentiment  which  authorized  the 
claimants  interested  in  its  provisions  to  assume 
that  they  had  come  to  any  such  conclusion. 
Kothing  of  the  kind  was  ever  intimated  by  the 
Minister  sent  here  from  Spain,  and  the  corre- 
spondence which  ensuedshowsconclusively  that 
neither  party  contemplated  any  such  result.  He 
came  for  explanations;  but  he  was  told,  before 
any  reply  was  given  to  that  part  of  his  commu- 
nication, that  the  President  wished  to  be  in- 
formed whether  he  was  the  bearer  of  the  ratifi- 
cations of  the  Treaty  previously  signed  and  com- 
mitted to  the  charge  of  our  Minister  for  that  pur- 
pose. Obliged  to  answer  that  inquiry  in  the 
negative,  he  found  it  necessary  to  give  explan- 
ations in  behalf  of  his  own  government  before 
requiring  any  from  the  United  States.  Refer- 
ence is  nuide  to  that  correspondence  to  show  that 
the  Treaty  as  signed  was  never  abandoned  by 
either  p(irty,and  nothing  was  ever  given  or  prom- 
ised by  the  United  States  except  what  is  there- 
in stipulated  to  secure  its  ratification. 

New  articles  to  the  Treaty  were  not  required 
by  the  new  Minister,  and  he  was  emphatically 
told  by  the  Secretary  of  State  that  the  United 
States  could  not,  consistently  with  what  was 
due  to  themselves,  stipulate  any  new  engage- 
ments as  the  price  of  obtaining  the  ratification 
of  the  old;  that  the  declaration  which  our  Min- 
ister was  instructed  to  deliver  at  the  exchange 
of  the  ratifications  of  the  Treaty  with  regard  to 
the  8tb  article,  was  not  intended  to  annul  or  in 
the  slightest  degree  to  alter  or  impair  the  stipu- 
lations of  that  article;  that  the  only  object  in 
view  was  to  guard  his  government,  and  all  per- 
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sons  interested  in  any  of  the  annulled  grants, 
against  the  possible  expectation  or  pretense  that 
those  grants  would  be  made  valid  by  the  Treaty. 

Although  the  Secretary  of  Stat«  informed  the 
Minister  senthere  for  explanations  that  the  ques- 
tion of  ratification  on  the  part  of  the  Unit«d 
States  must  be  again  submitted  to  the  Senate, 
because  the  six  months  had  expired,  still  he  in- 
sisted that  it  should  be  ratified  by  the  other  con- 
tracting party  without  delay  and  without  any 
alterations,  showing  conclusively  that  the  con- 
summation of  the  arrangement  was  both  con- 
templated and  desired.  4  Am.  St.  Papers,  683. 

lY.  Power  to  annul  the  grants  in  question, 
or  to  declare  them  null  and  void,a8  required  by 
our  Government,  it  was  insisted  by  the  Spanish 
negotiators,  did  not  reside  in  the  King  alone, 
that  the  consent  of  the  Cortes  must  first  be  had 
before  the  required  declaration  could  be  made; 
and  it  does  not  appear  that  any  attempt  was 
made  on  the  part  of  our  Government  to  contro- 
vert that  proposition.  Further  delay  necessari- 
ly ensued,  but  the  consent  of  the  Cortes  was 
given  on  the  5th  of  October,  1820.  and  on  the 
24th  of  the  same  month  Spain  ratified  the  Treaty 
without  alteration  or  amendment. 

Occurring,  as  these  matters  did,  in  the  recess 
of  the  Senate.f  urther  action  was  necessarily  de- 
ferred until  the  meeting  of  Congress.  By  special 
message  the  President.on  the  18th  of  February, 
18al,  Informed  the  Senate  that  the  Minister  of 
Spain  had  given  notice  that  he  was  ready  to  ex- 
change the  ratifications  of  the  Treaty, and  it  ap- 
pears that  the  Senate,  un  the  19th  of  the  same 
month,again  consented  to  and  advised  the  Pres- 
ident to  ratify  it,  without  making  any  amend- 
ment to  the  same,  or  su^gestin^  any  qualifica- 
tion whatever  to  any  of  us  provisions.  8  Execu- 
tive Jour. ,  244. 

Application  had  been  made  by  the  deceased 
claimant  to  the  Government  of  Spain,  before 
his  claims  were  transmitted  to  the  State  Depart- 
ment, requesting  that  the  King  would  appoint 
a  commission  to  liquidate  his  claims;  but,  on 
the  17th  of  January,  1819,  when  the  prospect 
brightened  that  a  Treaty  would  be  concluded, 
he  submitted  his  claims  to  the  Department  of 
State '  'for  that  protection  which  his  Government 
may  think  proper  to  grant. " 

1^0  such  commission  was  admitted  until  after 
the  Minister  who  signed  the  Treaty  had  been 
recalled,  and  the  United  States  had  been  in- 
formed by  his  successor  that  his  Government 
regarded  the  declaration  which  our  Minister  was 
instructed  to  exact,  when  the  ratifications  of  the 
Treaty  should  be  exchanged, as  tending  "direct- 
ly to  annul  one  of  its  most  clear,  precise  and 
conclusive  articles."  Reluctant  to  make  the  re- 
quired declaration,  Spain  recalled  her  Minis- 
ter and  "suspended  the  ratification  of  the  Trea- 
ty;" and  on  the  7th  of  May,  1819,  she  appointed 
the  commission  previously  requested  by  the 
claimant,  and  it  appears  that  the  commission  in 
eleven  days  afterwards  informed  the  claimant 
that  they  were  prepared  to  receive  his  proofs 
and  hear  his  explanations.  Meade  v.  U.  8.,  2 
N.  &  H.,  256. 

They,  the  commissioners,  proceeded  prompt- 
ly to  the  discbarge  of  their  duties,  and  on  the 
Slst  of  August  following  they  notified  the  claim- 
ant to  produce  the  documentary  evidences  to 
support  his  claims,  and  it  appears  that  he,  in  the 
course  of  a  few  weeks,  transmitted  the  originals 
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to  the  commission.  Perfect  success  attended 
his  efforts,  as  the  commission,  with  the  express 
and  formal  approval  of  the  Kin^,  on  the  10tb  of 
May,  1820,  made  an  award  in  his  fayor  for  the 
sum  of  $878,879.88,  in  our  currency,  which  in- 
cluded hisfourteen  unliquidated  contract  claims, 
with  interest  to  the  time  of  such  liquidation ;  and 
also  a  sum  in  ^ross  on  account  of  his  claims  for 
personal  injuries. 

Justice  had  been  denied  him  for  years,  but 
it  was  now  promptly  accorded  in  the  award, 
and  the  finding  of  the  court  below  shows  that 
the  King  at  the  same  time  approved  a  certifi- 
cate of  the  award,  m  accordance  with  the  laws 
and  customs  of  the  country,  and  delivered  the 
same  to  the  claimant  as  conclusive  evidence  of 
the  verity  of  the  award.  By  the  fourth  finding 
of  the  court  below  it  also  appears  that  the  United 
States  was  notified  of  that  result,  both  by  the 
Government  of  Spain  and  by  the  claimant,  and 
that  the  Secretary  of  State  expressed  his  ap- 
proval of  it  to  both  parties.  Five  days  before 
the  Treaty  was,  the  second  time,  submitted  to 
the  Senate  for  their  advice,  the  claimant  ad- 
dressed a  memorial  to  the  President,  mailing 
known  for  the  first  time  what  his  pretensions 
were  in  the  new  aspect  of  his  claim. 

V.  Briefly  stated,  they  were  to  the  effect  that 
the  Senate,  if  the  Treaty  should  be  submitted 
for  ratification,  should  either  annex  a  new  arti- 
cle recognizing  his  claim  as  expressed  in  the 
award  made  after  the  Treatv  was  signed,  or, 
if  that  could  not  be  conceaed,  that  the  6th 
renunciation  should  be  explicitly  excepted 
from  the  ratification  and  expunged  from  the 
Treaty.  Unless  he  could  have  a  distinct  recog- 
nition of  his  claim,  he  asked,  as  an  act  of  justice, 
that  the  alternative  request  might  be  granted, 
that  he  might  "  be  left  free  to  prosecute  the 
claim  where  it  is  unquestionably  due,  unem- 
barrassed with  the  imposing  renunciation  of  my 
country."  Stronger  language  to  express  his  con- 
victions that  his  claim,  as  it  is  existed  when  the 
Treaty  was  signed,  was  included  in  the  6th  re- 
nunciation of  the  same,  could  not  well  be  chosen 
than  he  employed  in  that  memorial,  where  he 
says  that  it  is  his  "  decided  election  to  abide  the 
issue  of  an  appeal  to  the  moral  sense  and  good 
faith  of  that  nation  rather  than  the  chances  of 
that  contingent  and  long  deferred  indemnity 
provided  for  the  other  claims  into  whose  com- 
pany mine  has  been  introduced  by  the  Treaty." 

Addressed,  as  the  memorial  was  to  the  Presi- 
dent, he  referred  it  to  the  Secretary  of  State  for 
his  opinion,  and  nothing  can  be  more  conclusive 
as  to  the  views  of  the  Executive  than  the  report 
of  the  head  of  the  State  Department.  By  the 
statement  of  the  memorial  itself,  said  Mr. 
Adams,  it  was  questionable  to  the  Cortes  and  to 
the  Minister  of  Finance  whether  or  not  the  claim 
was  included  in  the  renunciation  of  the  9lh 
article.  If  it  was,  said  the  Secretary,  the  claim- 
ant will  bf  entitled  to  the  immunities  stipulated 
by  the  Treaty  and  in  the  form  provided  by  the 
same  instrument;  if  it  was  not,  his  resort  is,  as 
it  originally  was,  exclusively  to  the  Spanish 
Government,  and  the  Cortes,  in  recognizing  his 
claim,  liave  given  directions  for  bis  payment. 
Both  the  memorial  and  the  report  of  the  Secre- 
tary of  State  were  communicated  to  the  Senate 
the  next  day  after  the  Treaty  was  transmitted 
for  the  consideration  of  that  body. 

Auttaoiity  to  appoint  commissionera  was  con- 
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ferred  upon  the  President,  as  stipulated  in  tbc 
11th  article  of  the  Treaty,  by  the  4th  section  of 
the  Act  of  the  8d  of  March,  1821.  and  it  is  wdl 
known  that  they  were  duly  appointed  and  com- 
missioned as  therein  required.  8  S  tat.  at  L. ,  SS>. 

They  were  duly  or^nized,  as  reqiidred,  tvA 
exercised  the  functions  of  their  office  for  the 
period  of  three  years.  During  that  time  the 
claimant,  as  the  finding  of  the  subordinate  cooit 
shows,  presented  his  claim  to  the  commissionai 
as  expressed  in  the  award  made  by  the  Spanish 
commission,  and  it  appears  that  the  oommis- 
sioners  of  the  United  States  refused  to  allow  the 
claim  in  that  form.  He  was  fuUy  heud,  but 
they  ruled  and  decided  that  the  only  claims 
which  they  had  authority  to  investigate  and  al- 
low were  claims  existing  prior  to  the  date  of  tbe 
Treaty,  and  that  inasmuch  as  the  award  pre- 
sentea  was  subsequent  to  ttie  date  of  the  Treaty, 
they  had  no  authority  to  investie&teor  allowit; 
and.  it  appears  that  'they  accoraingly  rejected 
and  dismissed  the  petition  upon  the  ground  tint 
the  evidence  produced  was  not  sufficient  to  es- 
tablish the  claim. 

Plain  as  the  decree  of  the  commissioners  is, 
it  is  not  possible  to  misunderstand  their  views. 
They  held  that  all  unliquidated  claims  of  our 
citizens  upon  that  government,  statements  of 
which,  soliciting  the  interposition  of  our  Gov- 
ernment, had  bSsn  presented  to  the  Department 
of  State,  or  to  the  Minister  of  the  United  States 
in  Spain,  since  the  former  convention  and  prior 
to  the  si^ature  of  the  Treaty,  were  within  their 
jurisdiction,  but  that  liquidated  claims  orclaims 
of  a  subsequent  date  were  not  within  their  ju- 
risdiction. Such,  also,  were  the  views  of  Uie 
Secretary  of  State  in  his  very  able  dispatch  of 
the  29th  of  April.  1823,  addressed  to  the  eharji 
(Taffairet  from  Spain.  Sen.  Doc.,  2d  Sess.  18th 
Cong.,  248. 

He  shows  to  a  demonstration  that  the  time  of 
the  signature,  and  not  that  of  theratiflcatioo  of 
either  of  the  parties,  nor  that  of  the  exchange 
of  ratifications,  is  expressly  agreed  upon  as  the 
time  until  which  the  claims  and  the  statements 
of  them  to  the  Department  of  State,  or  to  the 
Minister  of  the  United  States  in  Spain,  had  been 
received,  which  claims  were,  on  the  part  of  the 
United  States,  renounced  by  the  6th  renunci- 
ation. 

His  reasoning  is,  that  it  could  not  have  been 
tbe  intention  of  the  parties  that  they  should  re- 
nounce claims,  or  admit  statements  of  them,  not 
known  to  the  party  assuming  the  obligation  st 
the  time  of  contracting  it;  and  the  court  here 
entirely  concurs  in  that  construction  of  the 
article.  Whatever  claims,  therefore,  might  arise, 
or  whatever  statements  of  them  might  be  made 
after  the  signature  of  the  Treaty,  were  not 
within  that  provision,  because  they  could  not, 
with  propriety,  he  provided  for  in  any  sucli 
stipulation. 

Beyond  all  doubt  it  was  an  unliquidated 
claims  for  which  provision  was  made,  and 
neither  party  contracted  that  the  other  should 
determine  their  amount  of  validity,  but  the 
stipulation  on  the  part  of  the  United  Stales  waj, 
that  three  commissioners  should  be  appointed 
by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  that  the  commission- 
ers should  determine  the  amount  and  validity  of 
all  such  claims  of  our  citizens. 

Examined  in  the  light  of  these  suggestions  we 
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concar  in  the  views  of  Mr.  Adaiiu>,  as  expressed 
in  that  dispatch,  that  "  if  anything  in  human 
intention  can  be  made  clear  by  human  language, 
it  is,  thtit  the  claimis  provided  for  by  the  above 
stipulation  were  in  the  condition,  as  they  had 
been  exliibited,  at  the  time  of  the  Treaty."  1 
Sen.  Doc.,  2d  Sess.  18  Cong.,  250. 

YI.  Transactions  between  the  claimant  and 
the  QoTemment  of  Spain,  subsequent  to  the 
signature  of  the  Treaty,  could  not  be  evidence 
to  the  commissioners  of  the  condition  of  the 
claim  at  the  time  of  that  signature,  and  for  that 
reason  the  court  is  of  the  opinion  that  the  de- 
cision of  the  commissioners  rejecting  the  claim, 
as  expressed  in  that  award,  was  correct.  They 
did  not  reject  the  unliquidated  claims  of  the 
appellant,  as  filed  in  the  State  Department,  nor 
as  presented  to  our  Minister  in  Madrid  "before 
the  Treaty  vres  signed.  1  Rep.  Com.,  1st.  Sess. 
20th  Cong.,  No.  58. 

Unambiguous  as  the  decision  of  the  commis- 
sioners is,  there  is  no  reason  to  suppose  that  the 
claimant  was  misled  even  for  a  moment.  He 
knew  that  he  had  a  right  to  present  his  claims 
to  the  commissioners  as  they  existed  at  the  time 
the  Treaty  was  signed,  but  he  elected  to  stand 
upon  the  claim  as  It  was  expressed  in  the  award, 
and  he  must  abide  the  result,  as  in  the  opinion 
of  this  court  the  decision  of  the  commissioners 
that  the  award  was  not  within  the  stipulations 
of  the  Treaty  is  correct. 

Suppose  all  the  preceding  suggestions  are  cor- 
rect, still  the  claimant  insists  that  the  judgment 
must  be  reversed  on  account  of  what  appears 
in  the  fifth  finding  of  the  court.  Unexplained, 
the  court  below  there  find  as  follows:  (1)  That 
Ihe  Cortes  refused  to  annul  the  three  grants  in 
question  until  the  United  Stales  should  agree 
to  pay  and  discharge  in  full  the  indebtedness  of 
Spain  to  the  deceased  claimant,  as  recognized 
in  the  award  of  the  Spanish  commission.  (2) 
That  the  United  States,  by  their  Minister  at  the 
Conrt  of  Madrid,  gave  to  Spain  "  a  clear  and 
digdnct  assurance^hat  the  debt  due  to  the  claim- 
ant would  certainly  be  paid  to  him  by  the  Unit- 
ed States  if  the  Treaty  was  ratified,  and  the  said 
grants  were  totally  annulled."  (8)  That  the 
Spanish  Oovernment,  upon  the  faith  of  those 
assurances,  annulled  the  ^ants  and  ratified  the 
Treaty.  (4)  That  the  claimant  duly  notified  the 
Qovemment  of  the  United  States  of  those  facts, 
and  of  the  assurances  so  given  by  our  Minister, 
and  that  the  notice  was  duly  received  by  the 
President,  and  was  by  him  communicated  to 
the  Senate,  at  the  same  time  that  the  advice  of 
that  body  was  asked  the  second  time,  as  to  the 
radflcation  of  the  Treaty.  (5)  That  the  United 
States,  with  full  notice  and  knowledge  of  all 
the  facts  and  circumstances  set  forth  in  that 
finding,  did  accept  and  assent  to  the  Treaty  as 
ratified  by  Spain,  and  became  seised  and  pos- 
seaaed  of  the  ceded  territories. 

Without  stopping  to  show  that  the  findings 
an  eontradicted  by  the  testimony  of  our  Minis- 
t»,  or  that  they  are  improbable  in  themselves, 
or  ttiat  they  are  unsupported  by  any  satisfactory 
•fidence,  we  proceed  at  once  to  remark  that  the 
dUfaBant  is  entitled  to  the  full  benefit  of  the 
nri*  tluU  the  facts  found  in  the  court  below  are 
to  to  FMarded  as  in  the  nature  of  a  special  ver- 
Stk,  Grant  all  that,  still  the  flndinj^  are  sub- 
J«ak  to  many  criticisms. 

3f  what  means  did  the  court  become  judl- 


cially  informed  that  the  Cortes  refused  to  annul 
the  grants  in  question  until  the  United  States 
should  agree  to  pay  and  discharee  in  full  the 
award  held  by  the  claimant?  Oral  proof  to  that 
effect  could  hardly  be  obtained  which  would  be 
of  a  satisfactory  character,  and  if  proof  of  that 
kind  was  not  introduced,  then  the  inquiry 
arises:  upon  what  evidence  does  the  finding 
rest? 

Legislative  bodies  usually  act  by  decree,  reso- 
lution, order  or  vote,  but  nothing  of  the  kind 
is  referred  to  as  existing  in  this  case.  Deposi- 
tions of  two  witnesses  were  introduced  to  show 
that  our  Minister  gave  the  assurances  specified 
in  the  finding,  but  he  states  in  his  deposition 
that  he  does  not  remember  that  he  ever  gave  any 
such  assurances,  and  there  is  no  reason  to  con- 
clude that  he  ever  intended  to  enter  into  any 
contract  upon  that  subject.  Who  knows  that 
the  Government  of  Spain  in  deciding  to  an- 
nul those  grants  acted  upon  the  faith  of  the 
assurances  given  by  our  Mmister  that  the  claims 
of  the  ancestor  of  the  appellant  would  be  paid  in 
full,  as  expressed  in  the  award  made  long  after 
the  Treaty  was  signed;  and  if  no  one  is  ^le  to 
give  testimony  to  that  effect,  by  what  means  was 
the  conclusion  formed?  Tested  by  these  or  any 
similar  considerations,  it  is  easy  to  see  that  the 
several  conclusions  embraced  in  the  5th  finding 
are  conclusions  of  law  rather  than  conclusions 
of  fact,  as  they  depend  mainly.  If  not  entirely, 
upon  the  construction  of  public  Acts,  diplomatic 
dispatches,  and  Treaty  stipulations. 

Regarded  in  that  light,  the  finding  of  the  court 
below  may  be  re  examined  here  on  appeal,  but 
it  is  not  necessary  to  rest  the  decision  in  this 
case  upon  that  ground,  as  by  the  very  terms  of 
the  finding  it  appears  that  the  assurances  which 
it  is  supp<wed  misled  the  Cortes  were  given  by 
our  Minister,  and  there  is  no  evidence  whatever 
that  in  giving  the  assurances  he  acted  in  pursu- 
ance of  any  instructions  from  the  President  or 
by  virtue  of  any  authority  from  the  United 
States.  Negotiations  are  usually  conducted  un- 
der instructions  from  the  President,  and  the 
provision  of  the  Constitution  is  that  "he  (the 
President)  shall  have  power,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  make  trea- 
ties, provided  two  thirds  of  the  Senators  present 
concur." 

Such  an  assurance  as  that  supposed  could  not 
be  given  by  any  Minister  of  the  United  Slates, 
except  upon  the  condition  that  it  should  become 
a  Treaty  stipulation,  and  as  such  be  subject  to 
the  approval  of  the  President  and  be  ratified  by 
the  Senate,  as  required  by  the  Constilulion. 

Even  if  the  finding  had  any  foundation  in 
fact,  it  is  clear  that  the  act  of  our  Minister  in 
giving  the  assurances  was  wholly  without  au- 
thority, and  that  theact  was  null  and  void,  which 
must  have  been  known  to  the  Spanish  Oovern- 
ment and  to  the  claimant. 

VII.  Examination  will  next  be  made  of  cer- 
tain other  complaints  made  by  the  appellant, 
as  exhibited  in  the  8th  finding  of  the  court  be- 
low. The  substance  of  that  finding  is  as  fol- 
lows: (1)  That  the  claimant,  on  the  7th  of 
April,  1823,  and  before  the  commissioners  un- 
der the  Treaty  rejected  his  claim  as  founded 
upon  the  award,  requested  the  United  States  to 
procure  from  the  Spanish  Qovemment  his  orig- 
inal vouchers  and  evidences  of  indebtedness; 
that  the  United  States  mstdc  the  demand  as 
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requested,  but  that  the  Spanish  GtoTeminenI 
positively  refused  to  comply  with  the  request, 
upon  the  ground  that  the  award  was  a  judicial  de- 
cree and  was  final  and  conclusive.  (2)  That  the 
Spanish  Oovernment  did  subsequently  assure 
the  United  States  that  the  vouchers  and  docu- 
ments would  be  given  up,  but  that  the  same 
never  were  produced,  and  have  ever  since  been, 
and  still  are,  withheld.  (3)  That  by  reason  of 
such  refusal  and  neglect  on  the  part  of  Spain, 
the  commissioners  never  considered  or  allowed 
bis  claim ;  that  they  allowed  the  claims  of  other 
persons,  existing  prior  to  the  Treaty,  to  an 
amount  greater  in  the  aggregate  than  the 
$5,000,000  provided  by  the  Treaty,  and  that 
the  commission,  after  making  those  swards, 
expired. 

Regarded  in  the  most  favorable  light,  the 
facts  stated  in  the  finding  do  not  show  any 
^und  of  action  against  the  United  States:  (1) 
Because  it  appears  that  the  claimant  never  pre- 
sented to  the  commissioners  his  unliquidated 
claims  as  they  were  filed  in  the  State  Depart- 
ment, or  as  they  existed  at  the  time  the  Treaty 
was  signed,  (2)  Because  the  finding  does  not 
show  Aat  he  ever  intended  to  present  bis  claims 
in  that  form  to  the  commissioners,  nor  that  be 
was  prevented  from  so  doing  by  the  neglect 
and  refusal  of  that  government  to  produce  his 
original  vouchers  and  documents.  (3)  That 
even  if  the  finding  did  show  that  be  intended 
to  present  his  claims  in  that  form,  and  that  he 
was  injured  by  the  alleged  neglect  and  refusal, 
still  the  admission  would  not  benefit  the  ap- 
pellant, as  the  finding,  with  that  admission 
superadded,  would  not  show  any  cause  of 
action  against  the  United  States  within  the  Acts 
of  Congress  conferriag  jurisdiction  upon  the 
Court  of  Claims,  as  it  would  not  show  a  claim 
founded  upon  any  law  of  Congress  or  upon 
any  regulation  of  an  Executive  Department, 
nor  any  claim  founded  upon  any  contract,  ex- 
press or  implied,  with  the  Government  of  the 
United  States. 

VIII.  Some  consideration  must  also  be  given 
to  certain  general  propositions  submitted  by 
the  appellant  as  tending  to  bring  his  case  within 
the  scope  of  an  implied  contract. 

1.  He  contends  that  the  United  States  had 
no  power  to  release  Spain  from  her  obligations 
due  to  the  ancestor  of  the  appellant,  without 
his  assent,  except  upon  the  condition  of  making 
him  just  compensation  for  his  claims. 

Special  examination  of  that  topic,  or  of  its 
conditions  and  qualifications,  is  not  necessary, 
as  the  case  before  the  court  comes  within  the 
rule,  as  conceded  by  the  appellant,  as  his  an- 
cestor did  submit  his  claims  to  the  Department 
of  State  for  that  protection  which  his  Govern- 
ment might  think  proper  to  grant;  and  the 
finding  of  the  court  below  is  that  the  claimant, 
both  before  and  after  the  date  of  the  Treaty, 
did  invoke  the  aid  of  the  United  States  is  col- 
lecting his  claims,  both  those  arising  on  con- 
tracts and  those  arising  from  personal  injuries. 
3  Rep.  Com.,  1  Seas.  22d  Cong.,  No.  316;  3 
Sen.  Doc.,  1  Sess.  19th  Cong.,  p.  66;  Oe  Bode 
V.  The  Queen,  3  House  L.  Gas.,  449. 

3.  Attempt  is  also  made  to  maintain  the  prop- 
osition that  the  power  which  the  claimant  gave 
to  the  United  States  to  make  reclamations  in 
his  behalf  became  revocable  by  him  after  the 
six  months  fixed  by  the  Treaty  for  the  ex- 
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change  of  the  ratifications  had  expired,  but  the 
proposition  is  wholly  inadmissible,  as  Uie  effect 
would  be,  that  whenever  any  such  misunder- 
standing should  arise  between  the  confractmg 
parties,  the  negotiations  might  be  controlled  by 
a  single  claimant  having  some  pecuniary  inter- 
est in  the  treaty. 

3.  Next  suggestion  is  that  the  act  of  the 
claimant  in  submitting  liis  claims  to  the  Span- 
i^  Commission  operated  as  a  full  and  complete 
revocation  of  the  power  he  previously  granted 
to  the  United  States  to  adjust  his  claims,  but 
the  proposition  is  even  less  defensible  than  the 
preceding  one,  as  it  would  enable  one  of  the 
contracting  parties,  by  making  terms  with  a 
citizen  of  the  other  party,  to  avoid  the  obliga- 
tion of  fulfilling  a  treaty  stipulation. 

4.  Remark  upon  the  6th  finding  of  the  court 
does  not  seem  to  be  necessary,  as  what  has  been 
said  in  response  to  the  5th  finding,  fumishes  s 
full  answer  to  every  deduction  rnade  from  it 
by  the  claimant.  This  award  was  made  long 
after  the  Treaty  was  signed,  and  the  claim  in 
that  form  never  wasincluded  in  the  5th  renun- 
ciation. In  bis  memorial  he  requested  that  a 
new  article  might  be  added  to  the  Treaty, 
making  provision  for  the  payment  of  his  claim 
as  expressed  in  the  award,  or  that  the  5th 
renunciation  might  be  expunged;  but  the  re- 
quest was  not  granted,  nor  could  it  have  been 
in  the  alternative  form  without  defeating,  in 
allprobability,  the  whole  arrangement. 

Entitled,  as  the  claimant  clearly  was,  to 
prove  his  unliquidated  claims  before  the  com- 
missioners, it  is  much  to  be  regretted  that  be 
did  not  seasonably  come  to  the  conclusion  to 
adopt  that  course  and  avail  himself  of  the 
plain  right  secured  to  him  by  the  Treaty.  His 
error  in  that  behalf  increased  the  equation  to 
other  claimants,  and  now  his  only  remedy  is 
by  an  appeal  to  the  equity  of  Congress. 

Under  the  circumstances,  one  or  two  oliaer- 
vations  upon  the  conclusions  of  law  certified  by 
the  court  below  will  be  sufficient.  We  do  not 
concur  in  the  first  nor  the  second  finding,  ex- 
cept that  part  of  it  where  the  court  say  that  the 
decision  of  the  commissioners,  appointed  by  the 
United  States,  dismissing  the  claim  was  flnsl 
and  conclusive,  and  bars  a  recovery  upon  the 
merits  in  that  court.  We  concur  tdso  in  the 
third  conclusion  of  law,  and  direct  Aat  tilt 
judgment  be  affirmed. 

Clted-lTWall.,*«. 


J.  LOBRANO,  Plff.  in  Brr., 

V. 

J.  NELLIGAN. 

(See  8.  C.  9  WaU..  295-ag6.) 

Pauier  of  Legidalrtre  over  ir^fant^  eitates—stale 
ttatutt  in  regard  to. 

The  liCtrlslature  poasesses  the  power  to  detennim 
by  law  the  manner  in  which  the  estates  of  Infants 
shall  be  preserved,  and  to  aay  what  kind  of  aeourlw 
shall  be  given  by  those  who  are  intrusted  with  tbeii 
management. 

It  has  the  power  of  alterlnR  the  law  on  the  mib- 
ject  whenever,  in  ita  Judgment,  the  interest  ot  tiM 
minors  or  the  public  (ood  requires  that  it  •hoiiH 
be  done. 

;6C.s. 
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There  is  no  right  of  oomplaint,lf  the  Legislature, 
in  varying  the  nature  and  extent  of  the  seourlty, 
takes  oare  that  the  property  la  preserved. 

A  state  statute  changing  such  security  does  not 
violate  any  contract,  aa  there  Is  no  contract  to  vi- 
olate In  such  case. 

[No.  118.] 
Argued  Mar.  10, 1870.    Decided  Mar.  tS,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

This  case  was  brought  on  JuW  8,  1861,  in 
one  of  the  courts  of  the  Slate  of  Louisiaoa,  by 
the  defendant  in  error,  to  recover  the  purdlase 
money  for  certain  lots.  The  court  having  en- 
tered judgment  in  favor  of  the  defendant,  an 
app^  was  taken  to  the  Supreme  Court  of  the 
State,  where  the  said  Judgment  was  reversed, 
and  judgment  given  for  the  plaintiff  for  $915.37, 
with  interest  and  costs.  Thereupon  the  defend- 
ant sued  out  this  writ  of  error. 

A.  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  ThoauM  J.  Onntnt,  for  plaintiff  in 
error: 

The  defendant  in  error  brought  suit  in  the 
Fifth  District  Court  of  New  Orleans,  claiming 
from  J.  Lobrano,  plaintiff  in  error,  $915.27, 
the  amount  of  a  cash  installment  of  the  price 
of  certain  real  estate  in  New  Orleans,  which 
had  been  adjudicated  at  public  auction  to  Lo- 
brano, but  which  the  latter  refused  to  take  and 
comply  with  his  bid. 

To  this  petition  Lobrano  answered,  that  he 
was  not  bound  to  take  the  property  and  pay  the 
IHice,  since  the  property  was  burdened  with  a 
legal  mortgage  in  favor  of  minor  children,  of 
a  greater  amount  than  the  value  of  the  prop- 
er^, and  that  the  Act  of  the  Legislature  by 
which  it  was  pretended  that  such  mortgage  had 
been  raised  and  cancelled  was  unconstitutional, 
null  and  void. 

And  the  Fifth  District  Court  of  New  Orleans 
gave  Judgment  in  favor  of  the  defendant  there, 
the  plaintiff  in  error  here. 

From  that  judgment,  Nelllgan,  defendant 
in  error  here,  appealed  to  the  Supreme  Court 
of  Louisiana. 

The  ludgment  of  the  Supreme  Court  of  Loui- 
siana in  favor  of  the  validity  of  the  Act  of  the 
Legislature  of  that  State  of  16lh  March,  1859, 
is  erroneous,  on  the  ground  that  this  Act  is 
repugmmt  to  the  Constitution  of  the  United 
States. 

"  No  state  shall  pass  any  law  impairing  the 
obligations  of  contracts."  U.  S.  Const.,  Art.  1, 
sec.  10,  sec.  1. 

In  Louisiana,  the  father  gives  no  security  for 
the  fidelity  of  his  administration  of  the  minors' 
property.     Civ.  Code  La. ,  art.  830. 

The  property  of  the  tutor  is  tacitly  mortgaged 
in  favor  of  the  minor  from  the  day  of  the  ap- 
pointment of  the  tutor,  as  security  for  his  ad- 
ministration, and  for  the  responsioility  which 
roMiKs  from  it.  0.y.  Code  La.,art8.  8, 279, 854. 

The  tutor  and  minor  stand  in  relation  to  one 
r  as  parties  to  a  contract  of  the  species 
„jthe  obligation  is  contracted  bytheobli- 

C  (tutor),  without  any  express  agreement  on 
part  of  the  obligee  (minor);  such  as  are  im- 
MMd  tar  the  sole  authority  of  the  law. 

Mm  <»▼.  Code,  La.,  art.  2,271 ;  see  Toullier, 
Mb  i.  tt.  4.  vol.  11,  p.  2;  see  Marcade  284. 
"fm  mortgage  is  a  legal  right  on  the  prop- 
r  iMMiod  K>r  the  discharge  of  the  obligation. 


La.  Civ.  Code  art.  8250;  art.  8264;  art.  8279; 
art.  8288. 

The  Act  of  the  Legislature  of  Louisiana  im- 
paired the  obligation  by  relieving  the  property 
of  James  Robo  from  the  mortgage,  and  leav- 
ing the  minors  without  security. 

8  Btory,  Const.,  250,  sec.  1379;  Bowlett  v. 
Shepherd,  4  La.,  94;  Sabatier  y.  Bie  Oreditori, 
6  Mart.  (N.  8.),  588. 

Mr.  J.  P.  Homer,  for  defendant  in  error: 

The  court  did  not,  necessarily,  consider  the 
Constitution  of  the  United  States. 

The  article  of  the  Constitution  of  Louisiana 
is  not  similar  to  that  of  the  Constitution  of  the 
United  States;  that  of  Louisiana  provides:  "No 
ex  pottfaeto  law,  nor  law  impairing  the  obliga- 
tion of  contracts,  shall  be  passed,  nor  vested 
rights  devested,  unless  for  purposes  of  public 
utility  and  for  adequate  compensation  previ- 
ously made."  That  of  the  United  States  pro- 
vides: "No  State  shall  pass  any  law  impairing 
the  obligation  of  contracts."  Under  these  con- 
stitutional provisions,  a  law  may  be  antago- 
nistic to  the  Constitution  of  the  State,  and  not 
to  that  of  tlie  United  States.  In  the  case  of 
Charlet  River  Bridge  v.  Warren  Bridge,  11  Pet., 
540,  the  court  said:  "  It  is  clear  that  this  court 
has  no  right  to  pronounce  an  Act  of  the  State 
Legislature  void,  as  contrary  to  the  Constitu- 
tion of  the  United  States,  from  the  mere  fact 
that  it  devests  antecedent  vested  rights  of  prop- 
erty. The  Constitution  of  the  iftiled  States 
does  not  prohibit  the  States  from  passing  retro- 
spective laws  generally,  but  only  ex  poit  faeto 
laws.  See,  also,  IT.  S.  v.  Jones,  8  Pet.,  418; 
Watton  V.  Mercer.  8  Pel.,  110. 

The  writ  of  error  should  be  dismissed. 

The  Viet»ry,  «  Wall.,  884  (78  U.  S.,  XVIII. , 
849);  Ham.  Mfg.  Co.  v.  Mau..  6  Wall.,  636  (78 
U.  8.,  XVIII.,  906;  Beelor  v.  AMey,  6  Wall., 
142(73  U.  S.,  XVIII.,  733). 

If  a  law  that  changes  or  destroys  a  privilege 
be  not  a  law  impairing  the  obligation  of  con- 
tracts (Civ.  Ckxle,  8153)  neither  can  that  which 
alters,  amends  or  destroys  a  tacit  mortgage,  be 
a  law  impairing  the  obligation  of  contracts.  A 
tacit  mortgage  arises  from  a  statute,  and  so 
does  a  privilege.  Neither  can  arise  from  the 
will  of  contracting  parties. 

See  Stocking  v.  Hunt,  3  Den.,  274;  Tarfleyy. 
Earner,  9  8m.  &  M..  318;  Jackiony.  Lamphire, 
8  Pet. ,  280 ;  7  La. ,  301 ;  McOracken  v.  Uayward, 
2  How.,  608;  Oriental  Bank  v.  Freete,  18  Me., 
112;  29 Miss.,  186. 

Mr.  JittUee  DatIs  delivered  the  opinion  of 
the  court: 

The  only  question  for  discussion  in  this  case 
relates  to  the  power  of  the  Legislature  of 
Louisiana  to  authorize  James  Robb  to  sell  his 
real  estate,  free  from  the  tacit  mortgage  in 
favor  of  his  minor  children.  By  the  Civil  Code 
of  that  State,  the  father  is  the  administrator  of 
the  estate  of  his  minor  children,  and  does  not, 
as  in  communilies  where  the  common  law  pre- 
vails, give  personal  security  for  the  fidelity  of 
his  administration,  but  his  immovable  property 
is  tacitly  mortgaged  in  favor  of  the  minor  from 
the  day  of  his  appointment,  as  security  for  his 
administration  and  for  the  responsibility  result- 
ing from  it. 

In  this  condition  of  the  general  law  on  this 
subject,   the   Legislature   empowered    James 
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Robb,  of  New  Orleana,  to  sell  his  real  estate 
under  certain  conditions,  and  directed  so  much 
of  the  proceeds  of  the  sale  as  should  be  coming 
to  his  children  to  be  invested  for  their  benefit, 
subject  to  the  approval  of  the  Probate  Court, 
in  certain  species  of  security  which  could  not 
be  assigned  nor  transferred  until  the  termination 
of  the  administration.  Power  was  given  to  the 
court  to  discharge  the  mortga^  to  uie  children 
on  compliance  with  the  conditions  imposed  in 
the  Act,  which  was  done  before  the  sale  in  con- 
troversy. 

It  is  contended  that  the  statute  authorizing 
Robb  to  sell  is  invalid,  because  it  impaired  the 
obligation  of  a  contract;  but  we  think  this  a 
mistaken  view  of  the  subject.  It  is  certain 
there  was  no  contract  to  violate,  which  the  par- 
ties themselves  had  any  hand  in  making,  and 
the  Inquiry  arises  whether  the  law  has  made 
one  for  them  which  has  been  impaired  by 
this  statute.  It  will  not  be  questioned  that  the 
Legislature  possesses  the  power  to  determine 
by  law  the  manner  in  which  the  estates  of  in- 
fants shall  be  preserved,  and  to  say  what  kind 
of  security  shall  be  given  by  those  who  are  in- 
trusted with  their  management,  and,  if  so,  as 
a  necessary  consequence,  it  lias  the  power  of 
altering  the  law  On  the  subject,  whenever  in  its 
iudgment  the  interest  of  the  minors  or  the  pub- 
lic good  requires  that  it  should  be  done. 

In  most  of  the  States  of  the  Union  the  guard- 
ian of  the  property  of  a  minor  gives  bond  with 
personal  securities,  for  his  faithful  conduct;  but 
m  Louisiana,  in  case  the  father  occupies  that 
relation,  a  different  security  has  been  provided, 
for  his  entire  real  estate  is  bound  for  the  proper 
discharge  of  his  trust.  The  security  is  called  a 
tacit  mortsrage,  which  is  nothing  more  than  a 
regulaUon  oy  law  to  assure  the  property  of  the 
minor  in  the  custody  of  the  parent  against  loss. 
The  Legislature  thought  proper  to  adopt  this 
measure  of  protection  as  a  general  policy  on 
the  subject  to  which  it  relates,  and  as  there 
is  no  constitutional  restraint  on  its  action  in  this 
regard,  it  can  change  or  modify  this  policy 
whenever  it  thinks  proper  to  do  so.  And  it  has 
so  far  modified  it,  that  the  natural  tutor  of  his 
minor  child  can  at  any  time  remove  the  general 
lien  on  his  real  estate,  by  executing  a  mortgage 
on  a  specific  part  of  it,  which  he  is  at  Ui^rty 
to  chan^  to  other  property,  lliis  course  of 
proceeding,  authorized  as  early  as  1880,  must 
have  been  generally  adopted,  and  although  the 
security  for  the  minor  is  actually  lessened  by  it, 
as  a  part  is  taken  in  pledge  where  the  whole 
was  previously  bound,  it  does  not  appear  that 
the  constitutionality  of  the  statute  has  ever 
been  questioned.  The  wisdom  of  the  measure 
is  apparent,  for  the  public  good  requires  that 
the  power  to  alienate  real  estate  should  be  re- 
stricted as  little  as  possible,  and  this  consider- 
ation doubtless  induced  the  Legislature  to  depart 
from  its  original  policy,  which  made  the  transfer 
of  real  estate,  when  owned  by  a  parent  whose 
minor  children  had  property,  very  difilcult. 

The  principle  which  allows  a  change  of  se- 
curity at  all,  necessarily  leaves  the  legislative 
power  over  the  whole  subject  unabridged,  and 
there  is  no  right  of  complaint,  if  the  Legisla- 
ture, in  varying  the  nature  and  extent  of  the 
security,  taikes  care  that  the  property  is  pie- 
served. 
A  contrary  doctrine,  if  carried  to  its  legitimate 
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conclusion,  would  seriously  interfere  with  the 
ability  of  the  Legislature  to  perform  one  of  it* 
most  important  dfutiee.  Charged  as  it  is  with 
the  duty  of  preserving  the  estate  of  the  minor, 
it  could  not  change  the  character  of  the  security, 
which  it  had  at  one  period  accepted  as  suffi- 
cient for  the  purpose,  although  it  should  turn 
out  to  be  wholly  inadequate  to  accomplish  Ihe 
object.  It  is  not  to  be  presumed  the  Legisla- 
ture will  lessen  the  security,  except  for  good 
cause,  nor  jeopard  by  its  course  of  action  the 
estate  of  the  minor,  but,  should  such  be  the 
case,  the  corrective  cannot  be  applied  by  this 
court. 

Bv  the  statute  in  question,  which  was  hi- 
tended  to  benefit  the  minor  children  of  James 
Robb,  and  was  an  indirect  mode  of  investing 
their  means,  under  legislative  direction,  a 
change  of  security  has  b^n  effected  and  noth- 
ing more,  and  we  cannot  see  how  these  minors, 
in  the  proper  sense  of  the  term,  have  been  de- 
vested of  any  right  in  consequence  of  this 
change.  Be  this  as  It  may,  the  Legislature  never 
contracted  with  them,  or  with  anyone  in  their 
behalf,  not  to  use  its  power  in  this  regard,  and 
there  being  no  contract  to  violate,  there  is  no 
question  in  this  case  which  this  court  can  re- 
view. 

!%»  judgment  of  tk»  Supreme  Court  of  Ltu- 
Uiana  i»  c^rmtd. 


JOHN  R  BIGELOW.  Plf.  <n  Brr., 

V. 

DOUGLAS  P.  FORREST. 

(See  B.  C,  9  WaU..  8aB-858J 

Act  of  Congrett  in  regard  to  Aett  during  re- 
bellion, effect  of — effect  of  Gonjueation  Act— 
took  only  life  intereMt — who  may  lue  under — 
heir  may  sue. 

The  Act  of  Congress  of  Mar.  8,  IW3,  Id  regard  to 

firosecutiong  for  aocs  oommitted  durlnar  the  i«beU- 
on,  does  not  apply  to  actions  of  ejectment. 

It  applies  only  to  personal  aotions  for  wronn 
done  under  authority  or  color  of  authority  of  th« 
PresldeDt  of  the  United  States,  or  of  some  Act  of 
Congress. 

There  was  no  error  In  the  state  court  In  diaalhnr- 
Ing  the  removal  of  this  action  Into  the  Cinult 
Court  of  the  United  States. 

Under  the  Conflsoation  Act  of  July  17th.  IMt.  sU 
which  could  be  sold  by  virtue  of  a  decree  of  con- 
demnation and  order  of  sale,  was  a  rlirbt  to  the 
property  seized,  terminating  with  the  life  of  the  per- 
son for  whose  act  it  had  t>een  seized. 

Such  decree  only  estabitsbes  a  conflsoation  dur- 
inif  the  life  of  the  one  for  wboaeolfense  the  land  ia 
condemned  and  sold. 

The  penons,  described  in  the  Sth  aeotion  of  sncli 
Act,  WDO  are  barred  from  bringing  a  suit  for  the 
po88esBlou  or  use  of  such  property,  are  those  and 
those  only,  whose  property  thePreeldent  has  caused 
to  be  seized. 

The  heir  of  one  of  such  persona  may,  after  Ui 
death,  recover  the  lands  so  forfeited  and  sold. 

[No.  120.1 
Argued  Mar  16. 11170.    Decided  Mar.  tS.  1870. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  Commonwealth  of  Viiginia. 
This  was  an  action  of  ejectment,  brou{^t  by 
the  defendant  in  error,  in  the  Circuit  Court  of 
the  County  of  Fairfax,  Virginia,  ag^nst  the 
plaintiff  in  error. 

The  historv  of  the  case  and  a  statemait  of 
the  facts  fully  appear  in  the  opinion  of  the 
court. 
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Me*tr».  W.  WiUonghby  and  Luke  P. 
ToUuid,  for  plaintiff  In  error : 

I.  The  court  erred  in  denying  the  motion  to 
Temove  the  cause  to  the  United  Btatee  Circuit 
•Court. 

An  Act  of  Congress,  passed  Mar.  8,  1868, 
.and  amendments  thereto,  provided  that  on  such 
petiti<»i,  properly  made,  such  removal  shall  be 
ordered,  and  the  state  court  shall  not  have  Ju- 
risdiction to  proceed  further. 

This  is  an  action  of  trespass,  claiming  a  wrong 
to  have  been  committed. 

But  it  was  an  act  committed  under  color,  at 
Jeast,  of  an  order  given  by  authority  of  the 
President  of  the  United  States. 

II.  The  decree  of  the  District  Court  of  the 
United  States,  condemning  and  confiscating  all 
the  right,  title  and  interest  of  the  origlna] 
-owner,  is  binding  upon  all  but  the  appellate 
courts. 

It  does  not  appear  in  the  record  that  there 
■was  any  irregularity  in  the  proceeding  before 
the  district  court,  ifverv  act  of  a  court  of  com- 
petent jurisdiction  shall  be  presumed  to  have 
been  rightly  done,  until  the  contrary  appears. 

Voorhtet  v.  Jaekton.  10  Pet.,  449. 

But  even  if  it  did  appear  that  there  were  ir- 
TeguUritiee  in  the  mode  of  proceeding,  thev 
«ottld  not  be  Inquired  into  by  a  state  court.  It 
is  only  the  Jurisdiction  of  the  United  States 
District  Court  that  can  be  assailed. 

Jurisdiction  of  these  cases  is  given  to  the  dis- 
trict court.  That  court  acquires  Jurisdiction  by 
a  seizure  of  the  property.  After  such  seizure 
all  judgments,  sentences  and  decrees  affectinK 
the  property  so  seized,  are  conclusive  upon  all 
the  world  from  the  time  of  such  seizure,  and 
no  proceeding  can  be  avoided  for  any  subse- 
.quent  irreguSrity. 

4  Cranch,  278,  296;  7  Cranch,  428;  0  Cranch, 
184;  8  Binn.,  290;  1  Pidne  {CCi  626;  The 
JoUna  and  Ovrgo,  1  Oall.,  81, 88: 2  Pars.  Merc. 
L..  685;  8  P»t.,  193;  1  Wall.,  684  (68  U.  8., 
XVII..  697);  2  Wall..  842  (69  U.  8.,  XVII., 
■878j;  9  Pet..  8;  1  Pet.,  840;  6  Pet.,  729;  2 
How..  888. 

It  is  true  that  there  was  no  personal  service 
-of  process  on  the  original  owner,  and  no  serv- 
ice of  process  except  oy  publication;  but  Juris- 
diction did  not  depend  upon  that  fact.  This  be- 
ing a  proceeding  in  rem.  Jurisdiction  attached 
by  the  seizure  of  the  property.  From  the  time 
of  such  seizure  no  proceedings,  however  irreg- 
ular or  erroneous,  can  be  corrected  in  this  way. 

Soeum  V.  Mayberry,  2  Wheat..  1;  CM$ton  v. 
Syt,  8  Wheat.,  246. 

It  ia  absurd  to  say  that  personal  service  should 
be  made  upon  a  person  within  the  lines  of  the 
'Cnemy.  It  does  not  appear  in  this  case  whether 
there  was  a  trial  by  jury.  If  that  mode  of  trial 
is  proper,  the  presumption  must  be  tlutt  there 
was  such  a  trisl. 

TA^&iraA,  8  Wheat.,S91;  Amutnmg' I  case, 
«  Wall.,  766  (78  U.  8.,  XVm.,  882). 

III.  The  defendant  in  error,  plaintiff  in  the 
suit  in  the  court  below,  is  aidmitted  to  have 
been  one  of  the  persons  described  in  section  5 
of  the  Confiscation  Act,  and  the  facts  show  him 
to  have  been  one  also  of  the  persons  described 
In  section  6  of  such  Act.  In  both  of  these  sec- 
tions, the  Act  declaree  that  "  It  shall  be  a  suffl 
dent  bar  to  any  suit  brought  by  such  person 
for  the  poeseasion  or  the  use  of  such  property, 
See  9  Walu  U.  S.,  Book  19. 


or  any  of  it,  to  allege  and  prove  that  he  is  one 
of  the  persons  described  in  this  section." 

No  amount  of  argument  could  make  this 
point  clearer  than  this  statement  in  the  law 
Itself.  It  is  positive,  unequivocal  and  completely 
decisive  of  this  whole  case. 

Nor  was  it  necessary  that  this  fact  should 
have  been  pleaded  specially  or  in  abatement. 

Virginia  Code  of  1860,  ch.  185,  sec.  18. 

The  Act  under  consideration  is  in  all  its  parts 
constitutional. 

Its  object  is  to  raise  money  for  the  purpose 
of  appl^g  the  same  for  the  support  of  the 
Army  of  the  United  States. 

The  land  was  in  territory  held  by  those  who 
have  been  held  to  be  public  enemies.  The 
defendant  in  error  and  the  original  owner 
were  both  in  actual  arms  against  the  govern- 
ment. 

The  lives,  liberty  and  property  of  public  ene- 
mies lie  at  the  mercy  of  the  conqueror. 

1  Kent,  Com..  96;  Vat.  L.  Nat.,  b.  3,  chaps. 
8,  9,  13;  Ware  v.  SOton.  8  Dall..  199;  see. 
also,  Oooper  v.  Tdfair,  4  Dall.,  14;  Smith  y. 
Md..  6  Cranch,  286. 

The  decree  of  the  district  court  confiscating 
all  the  right,  title  and  interest  of  the  originu 
owner,  was  fully  authorized  by  the  law. 

This  is  not  a  proceeding  in  the  nature  of  a 
biU  of  attainder. 

The  constitutional  limitation  upon  bills  of  at- 
tainder does  not  apply  to  proceedings  in  courts, 
in  individual  cases,  where  there  are  regular 
trials  and  formal  proceedings  in  which  the  in- 
dividual has  full  opportunity  to  defend. 

The  last  clause  of  the  Joint  Resolution,  ez- 
planato^  of  the  Confiscation  Act,  was  passed 
out  of  abundant  and  I  thinli  superfluous  cau- 
tion, to  keep  the  Act  within  the  limits  of  itie 
Constitution, 

Certainly,  it  was  not  designed  to  fall  short  of 
the  power  given  by  the  Constitution. 

Any  other  construction  of  the  real  intention 
of  Congress  than  that  we  give  it,  would  defeat 
the  very  object  of  the  bill,  which  was  to  raise 
money  for  the  support  of  the  army.  In  any 
event,  the  tenure  of  a  mere  life  estate  would  lie 
so  uncertain,  that  but  very  little  money  could 
be  raised  upon  it. 

Such  a  construction  should  not  be  given  to 
an  Act  of  Congress,  if  it  is  possible  to  give  any 
other  reasonable  view  of  its  Intention. 

See  opinion  of  Judge  Underwood  in  U.  8.  v. 
Latham,  found  in  McPherson,  Hist.  Rebellion, 
206. 

The  word  "  forfeiture"  is  always  spoken  of 
as  referring  to  all  the  interest  a  man  has  in 
property.  It  is  one  of  the  modes  of  absolute 
conveyance  of  real  estate,  and  the  word  ia  never 
used  in  any  other  legal  sense. 

2BI..267. 

Me$tr$.  Lawrenee  B.  Taylcr  and  Conw«jf 
Robinaon,  for  defendant  in  error: 

The  12tb  section  of  the  Act  of  Congress  of 
1789  did  not  prohibit  the  state  court  from  pro- 
ceeding further  in  the  cause. 

Parker  v.  Overman,  18  How.,  141  (69  U.  8., 
XV.,  819);  Livingston  y.Oibbone,  4  Johns.  Ch., 
98;  WeH  v.  Aurora,  6  Wall..  141  (78  U.  S.. 
XVIIL,  820). 

As  to  the  Act  of  March,  1863,  it  may  be  ob- 
served, in  the  language  of  the  Supreme  Court 
I  of  Massachusetts,    that  "  It  was  passed  fla- 
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granU  beUo  and  without  a  due  consideration  of 
the  independence  of  the  state  courts." 

Wetherbee  v.  Johnton,  14  Mass.,  419. 

ProTisions  of  the  Act  other  than  those  there 
discussed,  have  in  more  recent  cases  been  held 
unconstitutional. 

Ohio  V.  Bliu,  8  Grant,  427;  Jonet  v.  Seward, 
Id.,  481;  Jone$r.  Seteard.  41  Barb.,  277. 

This  case  does  not  come  within  the  same. 

B.  (£  L.  S.  R.  Co.  v.  Bo»lon  d:  LomU  R.  Co., 
21  Law  Rep.,  210. 

A  suit  cannot  be  removed  to  and  proceeded 
in,  in  the  Circuit  Court  of  the  United  States, 
if  it  could  not  have  been  brought  therein  by 
original  process. 

SeardOey  v.  Tmrey.  4  Wash.  (C.  C.)  .288; 
Den  V.  2f.  J.,  4  Wash.  C.  C,  844;  Smith  v. 
Sinee,  2  Sumn.,  846:  OoggiU  v.  LatDrenee,  2 
Blatcbf . ,  307 ;  Van  Zandt  v.  MaxvceU,  2  Blatchf . , 
421;  Abrancha  v.  SehM,  4  Blatchf.,  261; 
Warner  y.  Fouler,  4  Blatchf.,  811;  Wood  v. 
MaUheai,  28  Vt.,  787;  Freeman  v.  Robinton,  7 
Ind.,  828. 

It  is  very  clear  that  this  is  not  within  the 
meaning  of  the  Act  of  March  8,  1863,  a  suit 
for  any  arrest  or  imprisonment  made,  or  other 
trespasses  or  wrongs  done  or  committed,  or  any 
act  omitted  to  be  done,  by  virtue  or  under  color 
of  any  authority  derived  from  or  exercised 
"by  or  under  the  President  of  the  United 
States."  Rives.  /.,  though  differing  from  the 
majority  of  the  court  in  other  respects,  con- 
curred on  this  point  in  Martin  v.  Snowdon,  18 
Oratt.,  121. 

On  the  merits  the  Judgment  must  be  deemed 
correct,  and  be  affirmed,  unless  it  appear  to  be 
erroneous  by  facts  agreed  and  made  part  of  the 
record,  in  the  manner  required  by  the  decisions 
of  this  court. 

Oraham  v.  Bayn«,  18  How.,  60  (60  U.  S., 
XV.,  266);  Gvild  v.  FronHn.  18  How.,  135  (69 
U.  8.,  XV.,  290);  Suydam  v.  WilHanuon,  20 
How.,  428(61  U.  8.,  XV.,  978);  Keltq/  v.  For- 
tyth,  21  How.,  85  (62  U.  8.,  XVI.,  82); 
CanaiMl  v.  Boyreau,  21  How..  226  (62  U.  S., 
XVI.,  96);  and  it  does  not  so  appear. 

On  the  contrary,  supposing  the  court  can 
look  at  the  agreement  between  the  parlies,  it 
distinctly  appears  that  from  French  Forrest, 
who  was  seised  in  fee  of  the  land  in  question, 
the  right  in  fee  did,  on  his  death,  descend  to 
to  the  plaintiff  in  ejectment,  without  any  dim- 
inution by  reason  of  the  Marshal's  sale,  the 
right  unoer  which  could  not  continue  beyond 
the  life  of  French  Forrest;  for  not  only  is  it 
provided  by  the  Constitution  (art.  8,  see.  8, 
clause  3),  that  "Ko  attainder  of  treason  shall 
work  oomi]>tion  of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attainted,"  but  it 
is  part  of  the  history  of  the  legislation  of  July, 
1862,  that  the  President  prepared  the  draft  of 
a  message  objecting  to  provisions  that  might 
result  "In  the  devesting  of  title  forever;"  that 
before  his  message  was  presented  to  Congress, 
a  Joint  Resolution  was  passed  to  remove  his 
oblections;  that  this  Resolution  expressly  pro- 
vides, "  Nor  shall  any  punishment  or  proceed- 
ings under  said  Act  tie  so  construed  as  to  work 
a  forfeiture  of  the  real  estate  of  the  offender  be- 
yond Iiis  natural  life." 

Although  the  Act  said  that  the  party  "  Sliall 
forfeit  all  his  lands,"  yet  they  said  what  lands 
he  had, "  Ought  to  appear  by  record,  and  is  not 
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matter  of  averment;  whi&h  is  not  sufficient: for 
words  without  a  record  are  not  allowable  to 
entitle  the  King;"  but  his  Utle,  in  cases  of  trea- 
son, ought  always  to  appear  by  record;  and 
where  it  does  not  sppeu'  by  record,  wliai  cer- 
tain land  the  parties  attainted  had,the  oommon 
law  will  never  adjudge  the  freehold  in  deed  or 
in  law,  of  any  land  to  l)e  in  the  King,  until  of- 
fice found. 

NiehoU  V.  NiehoU,  Plowd.,  486. 

This  has  been  repeatedly  recognized. 

Wincheeter's  case,  3  Co.,  2  a;  case  of  AUei* 
Wood*.  1  Coke,  26. 

The  cases  show  that  conviction  is  not  enough 
where  there  is  no  attainder. 

Bex  V.  WiUei,  8  B.  &  Aid.,  510;  Bez  v.  *«*- 
ger,  1  Mees.  &  W.,  146;  Tyrw.  &  Or.,  487. 

That  there  must  be  some  further  act 

Doe  V.  Evans,  6  B.  &  C,  684. 

That,  even  in  case  of  attainder,  an  estite  of 
freehold  is  not  devested  without  office  found; 
that  an  action  of  ejectment  may  be  miJntained 
upon  the  demise  of  a  person  actually  attainted. 

Doe  V.  Pritehard.  5  B.  &  Ad.,  781;  8.  C„  2 
Nev.  &M.,489. 

But  if  the  Act  of  Congress  admits  of  such  a 
construction  as  is  contended  for,  it  was  passed 
without  authority.  According  to  that  common 
law  which  is  our  birtliright,  forfeiture  of  red 
estate  for  crime,  though  tliat  crime  be  treason, 
does  not  pivoede,  but  is  a  mere  consequence  of 
attainder. 

4  Bl.  Com.,  881;  Halet  v.  Petit,  Plowd., 
260;  Leicester  v  Eeydon,  4  Bl.  Com.,  890. 

The  matter  appears  still  plainer  when  the 
Amendments  to  the  Constitution,  especially 
articles  4,  5,  6,  8.  are  looked  to — articles  which 
provide  that  a  person  is  not  to  be  deprived  of 
his  property,  "without  due  process  of  law;" 
nor  held  to  answer  for  the  sict,  alleged  to  be 
crime,  unless  on  a  presentment  or  indictment  of 
the  nature  and  cause  of  the  accusation ;  unless 
on  a  presentment  or  indictment  of  a  grand 
jury;  that  he  has  a  right  to  be  infonoed 
through  such  presentment  or  indictment  of 
the  nature  and  cause  of  the  accusation ;  and 
"  The  right  to  a  speedy  and  public  trial  by  an 
impartial  jury." 

Ex  parts  MiUigan,  4  Wall.,  119  (71  U.  8., 
XVIIl.,  295);  OummingsY.  Mo..  4  WalL,  330. 
(71  U.  S.,  XVIII..  862);  St  p»rle  Garland.  4 
Wall.,  877  (71  U.  8..  XVIIL,  869);  Martin  r. 
Snoudon,  18  Orat.,  188,  134;  }forri$  ▼.  Doni- 
phan. 12  Am.  L.  R.,  171  (4  Met.  Ky.,  885). 

Such  presentment  or  indictment,  such  dis- 
tinct allegation  of  the  nature  and  cause  of  tb» 
accusation  as  the  Constitution  contemplates, 
might  have  been  fully  answered  by  the  plea  of 
pardon  or  amnesty. 

(>>nst.  U.  8.,  art.  2,  sec.  2,  clause  1;  Arm- 
strong"*  Foundry,  6  Wall.,  766  (TO  U.  8., 
XVIIL,  882);0:  Av.  flart,6  WalL.  770(78U. 
8.,  XVIIL,  884). 

The  District  Court  of  the  United  States  had 
no  jurisdiction  to  make  such  decree  as  it  made 
Nov.  9, 1863.  Judge  Washington  distinguishes 
such  cases  from  one  not  of  aaminlty  jurisdic- 
tion. 

"  If  the  object  be  to  punish  the  offender  in 
his  person  or  property  generally,"  he  does  wA 
question  but  that  the  trial  "must  be  by  JuiT."' 

Clark V.  U.  8.,  2  Wash.  (C.  C.\  622;  ft* 
Samuel,  1  Wheat.,  14;  The  Oettma,  1  Wheat., 
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20;  The  Sarah,  8  Wheat.,  891;  1  Stat,  at  L., 
76.  sec.   0;  1  Bright.  Dig.,  231,  aec.  11. 

Accordingly,  there  was  a  right  to  such  trial 
in  cases  under  the  Act  of  Aug  6,  1861. 

Union  1m.  Co.  t.  U.S..  6  Wall.  763  (78 
U.  8.,  XVIII.,  879);  Armitrong't  fbundry.  6 
Wall..  769  (78  U.  B.,  XVIII.,  884);  St.  Lovai 
Street mmndry.  6  WaU., 770  (78  U.  8.,  XVIII.. 
884). 

Mr.  Jiutiu  Btronc  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment  ori^dnallT 
brought  by  Douglas  F.  Forrest,  in  the  Circuit 
Court  for  the  County  of  Fairfax,  Virginia, 
against  John  R.  Bigelow.  the  defendant  below, 
now  plaintiff  in  error.  The  defendant  having 
pleaded  two  issues  on  the  8th  day  of  ITovem- 
ber.  A.  D.  1867,  filed  his  petition  for  the  re- 
moval of  the  cause  into  the  Circuit  Court  of  the 
United  States,  under  the  provisions  of  the  5th 
section  of  the  Act  of  Congress  of  March  8d,  1868 
'(12  Stat,  at  L.,  766),  entitled  "  An  Act  Relating 
to  Habeai  Corpui  and  Regulating  Judicial  Pro- 
ceedings in  Special  Cases."  The  prayer  of  the 
petition  was  oenied,  and  by  agreement  of  the 
parties  a  case  was  stated  in  tlie  nature  of  a  spe- 
cial verdict,  upon  which  the  court  gave  judg- 
ment for  the  plaintiff.  A  petition  was  then 
presented  to  the  District  Court  of  Appeals  pray- 
ing for  a  writ  of  tupenedMu  to  the  judgment, 
and  assigning  as  error  tliat  the  Circuit  Court 
denied  the  motion  to  remove  the  cause  into  the 
Circuit  Court  of  the  United  States  upon  the  pe- 
tition which  had  been  filed  for  such  remo^, 
and  also  that  ttie  judgment  was  not  warranted 
by  the  fadts  found  in  the  agreement  made  in 
lieu  of  a  special  verdict,  and  that  it  was  against 
the  law  and  the  evidence.  The  District  Court 
of  Appeals,  however,  bdng  of  opinion  that  no 
error  liad  been  committed  in  the  cause  by  the 
Circuit  Court  of  Fairfax  Coun^  refused  the  *u- 
permita:  A  petition  was  then  presented  bvthe 
defendant  to  the  Supreme  Court  of  AppeaJs  of 
the  State,  complaining  of  the  action  of  the  Dis- 
trict Court  of  Appeaib,  and  prayinj^  for  a  writ 
of  «Hper*Mf«M  to  Che  judgment,  assigning  the 
same  errors  which  he  had  assigned  in  his  peti- 
tion to  the  district  court.  The  application  to 
the  Supreme  Court  was  unsuccessful.  The  «u- 
IMfsadeu  was  denied,  and  thereupon  this  writ 
of  error  has  been  sued  out 

The  first  question  presented  by  the  record  for 
our  consideration  is  wheUier  there  was  error  in 
the  refusal  of  the  State  Circuit  Court  to  ^low 
a  removal  of  the  cause  into  the  Circuit  C!ourt  of 
the  United  States;  for  if  there  was  not,  there 
is  no  ground  for  complaint  that  the  Buprefne 
Court  of  Appeals  had  denied  a  tupenedeai  to 
the  judgment  ttecause  the  removal  prayed  for 
had  not  been  allowed. 

The  Act  ql  Congress  of  March  8d,  1868,  un- 
der which  WB  right  to  remove  the  cause  was 
claimed,  aSd  under  which  the  right  existed,  if 
it  existed  at  all,  enacted  in  its  6th  section,  that 
if  aay  suit  or  prosecution,  civil  or  criminal,  had 
beea  or  shouM  be  commenced  in  any  state 
oonit  against  any  officer,  civil  or  military,  or 
against  any  other  person,  for  any  arrest  or  im- 
ntisomnent  made,  or  other  trespasses  or  wrongs 
done  or  'committed,  or  any  act  omitted  to  be 
done,  at  any  time  during  the  then  existing  re- 
bellion, by  virtue  or  under  color  of  any  author- 
tee  9  Waix. 


ity  derived  from  or  exercised  by  or  under  the 
President  of  the  United  States,  or  any  Act  of 
Congress,  the  defendant  might  effect  the  remov- 
al of  the  cause  into  the  Circuit  Court  of  the 
United  States  holden  in  the  district  where  the 
suit  might  be  pending.  The  Act  prescribed  the 
course  to  be  pursued  in  order  to  stay  the  pro- 
ceedings in  the  state  court  and  transfer  the 
cause  mto  the  federal  tribunal.  It  must  be  con- 
ceded that  the  plaintiff  in  error  complied  with 
the  requisitions  of  the  statute  and  its  supple- 
ments respecting  the  form  of  prooedura  for  a 
removal  of  his  cause.  It  remains, therefore,  only 
to  inquire  whether  the  action  was  one  which,  un- 
der the  Act  of  Congress,  could  be  removed.  It 
was  an  action  of  ejectment,  commenced  on  the 
first  of  April,  1867,  in  which  the  plaintiff  averred 
seisin  in  himself  on  the  first  day  of  January, 
1867.-  and  an  entry  by  the  defendant  upon  the 
land  on  the  same  day,  and  a  withholding  of  the 
possession.  It  might,  perhaps,  be  suffldent  to 
say  that  the  act  complained  of,  for  which  the 
suit  was  brought,  was  not,  as  described  by  the 
statute,  "an  arrest  or  imprisonment  made,"  or 
"  other  trespass  or  wrong  done  or  committed," 
or  "an  act  omitted  to  be  done  diuing  the  re- 
bellion." It  is  to  suits  for  acts  done  or  omitted 
to  be  done  during  the  rebellion  exclusively  that 
the  statute  is  applicable,  and  prior  to  January 
1st.  1867,  the  rebellion  had  erased  to  exist 

But  we  do  not  rest  our  judgment  upon  so 
narrow  ground.  In  our  opinion,  the  statute  was 
not  intended  to  apply  to  actions  of  ejectment. 
It  is  manifest  to  us  that  Congress  had  in  view 
onlv  personal  actions  for  wrongs  done  under 
authority  or  color  of  authority  of  the  President 
of  the  United  States,  or  of  some  Act  of  Con- 
gress. The  4th  section  made  any  order  of  the 
President,  or  under  his  authority,  a  defense  in 
all  courts  to  any  action,  civil  or  criminal,  pend- 
ing or  to  be  commenced,  for  any  search,  seiz- 
ure, arrest  or  imprisonment  made,  done  or 
committed,  or  acts  omitted  to  be  done,  under 
and  by  virtue  of  such  order,  or  under  color  of 
any  law  of  Congress.  The<description  of  the 
causes  of  action  mentioned  in  the  SUi  section  is 
slightiy  different,  not  quite  so  detailed  and  spe- 
cific, but  it  is  evident  that  they  were  intended 
to  be  the  same  in  both  sections,  as  well  as  in  the  ' 
7th,  which  prescribed  a  statutory  limitation  to 
suits  and  prosecutions.  The  specification, which 
all  of  these  sections  contain,  of  arrests  and  im- 
prisonments, or,  as  in  the4th  sectlon,of  searches, 
seizures,  arrests  and  imprisonments,  followed 
by  more  general  words,  justifies  the  inference 
that  the  other  trespasses  and  wrongs  mentioned 
are  tresjMsses  and  wrongs  efutdom  generit,  or  of 
the  same  nature  as  those  which  had  been  pre- 
viously specified.  This  construction  is  fortified 
by  the  consideration  that  the  mischief  against 
which  the  statute  was  intended  to  guard  was 
manifestly  the  excitement  and  prejudice  so 
likely,  in 'times  of  intense  popular  feeling,  to  at- 
tend suits  in  local  courts  for  personal  wrongs; 
excitement  and  prejudice  which  might  render  a 
fair  trial  difficult,  and  which  might,  indeed, 
greatlv  embarrass  the  government  The  same 
mischiefs,  in  the  same  degree,  could  hardly  have 
been  expected  to  attend  the  trial  of  possessory 
actions  for  real  estate.  The  action  of  ejectment 
is  not  a  personal  action,  and  it  appears  to  us  not 
to  be  embraced  in  any  of  the  classes  mentioned 
in  the  4lh,  6th  and  7th  sections  of  the  Act 
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It  follows  that  there  was  do  error  in  disallow- 
Ing  the  remoTal  of  this  case  into  the  Circuit 
Court  of  the  United  States. 

We  proceed  next  to  inquire  whether  there 
was  error  in  the  judgment  of  the  court  upon 
the  merits  of  the  case.  The  plaintiff  below 
claimed  the  land  as  the  sole  heir  of  bis  father, 
French  Forrest,  who  had  been  the  owner  down 
to  September  Ist,  1808,  and  who  died  intestate 
on  the  'Mlb  day  of  November,  1866.  The  de- 
fendant claimed  as  a  purchaser  under  a  decree 
of  confiscation  made  by  the  District  Court  of 
the  United  Slates  for  the  Eastern  District  of 
Virginia,  on  the  Oth  day  of  November,  1868. 
French  Forrest,  the  father  of  the  plaintiff,  was 
an  oiBcer  in  the  navy  of  the  Confederate 
Btaies  from  July  Ist,  1862,  until  April,  1865. 
In  September,  1868,  under  the  Act  of  Congress 
of  July  17th,  18tt),  known  as  the  Confiscation 
Act  (13  Stat,  at  L.,  889),  the  land  ib  contro- 
versy was  seized  as  his  property,  libeled  in  the 
District  Court  cf  the  United  States,  and.  on 
the  9th  of  November  next  following,  a  decree 
of  condemnation  was  entered,  and  the  land 
was  ordered  to  be  sold  by  the  Marshal. 
Whether  there  was  a  vendtiioni  exponai  issued, 
as  was  ordered  by  the  court,  does  not  appear 
from  tlie  case  stated  (to  which  alone  we  can 
looic  for  the  facts),  except  that  the  Marshal's 
deed  recites  its  issue.  We  may  assume  that 
there  was.  The  property  was  sold  at  the  Mar- 
shal's sale  and  a  deed  was  made  to  the  pur- 
chasers. Subsequently,  and  before  the  insti- 
tutkm  of  this  sbft,  the  entire  interest  acquired 
by  the  purchase  became  vested  in  Bigelow,  the 
defendant.    But  what  was  that  interest? 

The  Sth  section  of  the  Confiscation  Act  of 
July  17th,186a,  enacted  that  it  should  be  the 
duty  of  the  President  of  the  United  States  to 
cause  the  seizure  of  all  the  estate  and  property, 
moneys,  stocks,  credit  and  effects  of  certain 
persons  described  in  six  cla8ees,aiid  to  apply  and 
use  the  same  and  the  proceeds  thereof  for  the 
support  of  the  army.  To  one  or  more  of  these 
classes  French  Forrest  belonged.  That  it  was 
not  intended  the  mere  act  of  seizure  should 
vest  the  property  seized  in  the  United  States  is 
plain  from  the  provisions  of  the  7th  section, 
which  enacted  that  to  secure  the  condemuation 
and  sale  of  any  such  property,  after  the  same 
shall  have  been  seized,  proceedings  in  rem 
should  be  instituted  in  a  district  court,  and 
that  if  it  should  be  found  to  have  belonged  to 
a  person  engaged  in  rebellion,  or  wlio  had  given 
aid  or  ccHnfort  thereto,  it  should  be  condemned 
as  enemy's  propertv,  and  become  the  property 
of  the  United  Statfs,  and  that  it  might  be  dis- 
posed of  as  the  court  might  decree.  Concur- 
rently with  the  passage  of  this  Act,  Congress 
also  adopted  a  Joint  Resolution  (li)  Stat,  at  L., 
637)  explanatory  of  it,  whereby  it  was  resolved 
that  no  punishment  or  proceedings  under  the 
Act  should  be  so  construed  as  to  work  a  forfeit- 
ure of  the  real  estate  of  the  offender  beyond 
his  natural  life.  It  is  a  well  known  fact  in  our 
political  history  that  this  resolution  was  adopted 
In  consequence  of  doubts  which  the  President 
entertained  respecting  the  power  of  Congress  to 
prescribe  a  forfeiture  of  longer  duration  than 
the  life  of  the  offender.  Be  this  as  it  may,  the 
Act  and  the  Kesolution  are  to  be  construed  to- 
gether, and  they  admit  of  no  doubt  that  all 
which  could,  under  the  law,  become  the  prop- 
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erty  of  the  United  States,  or  could  be  sold  by 
virtue  of  a  decree  of  condemnation  and  order 
of  sale,  was  a  right  to  the  property  seized,  ter- 
tninating  with  the  life  of  the  person  for  whose 
act  it  had  been  seized.  It  follows,  then,  that 
the  estate  acquired  by  the  purchaser  at  the 
Marshal's  sale  expired  on  the  34th  day  of  No- 
vember, 1866,  when  French  Forrest  died. 

It  is  argued,  however,  on  behalf  of  the 
plaintiff  in  error,  that  the  decree  of  confisca- 
tion in  the  District  Court  of  the  United  States 
is  conclusive  that  the  entire  right,  title,  interest 
and  estate  of  French  Forrest  wu  condemned 
and  ordered  to  be  sold,  and  that  as  his  interest 
was  a  fee  simple ;  that  entire  fee  was  c(»fiscated 
and  sold.  Doubtless,  a  decree  of  a  court,  hav- 
ing jurisdiction  to  make  the  decree,  cannot  be 
impeached  collaterally;  but,  under  the  Act  of 
Congress,  the  district  court  had  no  power  to 
order  a  sale  which  should  confer  upon  the  par- 
chaser  rights  outlasting  tite  life  of  fVench  For- 
rest. Had  it  done  so  it  would  have  transcended 
iU  jurisdiction.  And  it  attempted  no  such  ' 
thing.  The  decree  made  has  not  that  meaning. 
It  is  true,  the  cause  in  the  district  court  was 
entitled,  ■'  United  States  acainst  all  the  rij^t, 
title,  interest  and  estate  of  French  Forrest  hi 
and  to  all  that  certain  piece,  parcel,  or  lot  of 
land  "  (describing  it);  but  all  this  is  descriptive, 
not  of  quantity  of  estate,  but  of  the  subject  of 
seizure,  and  that  was  land.  The  proceeding 
was  required  by  the  Act  of  Congress  to  be  in 
rem,  and  the  decree  condemned,  not  the  estate 
of  French  Forrest,  but,  using  its  own  words, 
"the  real  property  menticmed and  described  in 
the  libel."  'The  Marshal  was  ordered  to  sell 
the  said  property,  the  boundwies  of  wtiich  were 
given  in  the  title  to  the  decree.  Had  tlie  pur- 
chasers looked  at  that  decree  (and  knowledge 
of  it  must  be  attributed  to  them),  they  womd 
have  seen  that  it  was  a  decree  of  o(»fiacation 
of  the  land,  and  they  were  Ixrand  to  know  its 
legal  effect.  It  is,  therefore,  a  mistake  to 
argue  that  the  plaintiff  below  was  permitted  to 
impeach  colhtterdly  the  decree  under  which 
the  Marshal's  sale  was  made,  or  that  the  jai^- 
ment  of  the  court  in  this  case  impeaches  IL 
The  argument  assumes,  what  cannot  be  ad- 
mitted, that  the  decree  of  the  district  coim  es- 
tablished a  confiscation  reaching  b^ond  the 
life  of  French  Forrest,  for  whose  offenae  the 
land  was  condemned  and  sold. 

It  has  been  further  argued  on  behalf  of  the 
plaintiff  in  error,  that  the  plaintiff  below 
was  barred  against  maintaining  his  suit  t^  the 
latter  clause  of  the  Sth  section  of  the  Act  of 
1863,  which  enacted  tliat  it  shall  be  asnfiBcient 
bar  to  any  suit  brou^t  by  such  penon  for  the 
possession  or  use  of  such  property  or  any  of  it, 
to  allege  and  prove  that  he  is  one  of  the  persons 
described  in  the  section.  The  agread  state- 
ment of  facts,  in  lieu  of  a  special  wrdict,  fladi 
that  the  plaintiff  is  one  of  the  peisdlH  described 
in  said  section  Sth;  but  it  immediaUly  exj^ns 
this  by  adding,  "  that  is  to  say,  be  Kted  as  an 
officer  of  the  army  and  navy  of  the  so  called 
Confederate  States  from  and  after  the  passage 
of  said  Act  until  April,  186S."  Was  he,  there- 
fore, barred  from  maintidning  the  ejectment? 
The  land  was  not  seised  or  oondemned  for  any 
act  of  his.  He  had  no  interest  in  it  when  it 
was  declared  forfeited.  He  could  not  have 
been  heard  in  opposition  to  the  decree  of  f  or- 
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feitttie.  That  proceeding  was  wholly  iit/«r 
alim  partt*.  If,  therefore,  he  U  not  at  llbert^r 
to  Maert  his  claim,  he  is  denied  the  right  to  his 
property  without  trial,  without  anv  procedure 
in  due  oonrw  of  law,  and  the  practical  effect  of 
the  bar  is  to  assure  to  the  purchaser  at  the 
Hainhal'a  sale  the  enjoyment  of  the  pioperty 
after  his  right  has  expired,  yand  to  glye  him  bv 
estoppel  a  greater  estate  than  he  purchased. 
No  construction  of  the  Act  of  Congress  that 
works  such  results  can  .be  acoeptM.  It  is 
i^ainly  against  the  true  meaning  of  the  Act 
We  have  already  remarked  that  the  Act  and  the 
contemporaneous  resolution  must  be  construed 
together.  The  latter  declares  that  the  Act 
shall  not  be  construed  to  work  a  forfeiture  of 
the  real  estate  of  the  offender  beyond  his 
natural  life.  It  can  do  this  neither  directly 
nor  indirectly.  The  punishment  inflicted  upon 
him  is  not  to  descend  to  his  children.  Hts 
beritable  blood  is  not  corrupted.  It  is,  of 
course,  necessary  to  give  such  an  interpreta- 
tion to  the  words  of  the  statute  that  they  shall 
not  coDtiaTene  the  declared  intent  of  Congress. 
And  this  may  be  done  and  effect  given  to  every 
part,  by  holding  that  the  persons  described  in 
the  6th  section,  who  are  barred  from  bringing 
a  suit  for  the  possession  or  use  of  such  proper- 
tf.  are  those,  and  those  only,  whose  property 
ue  President  hascaused  to  be  seized.  Buch  we 
think  is  the  meaning  of  the  clause  barring-suits. 

This  is  all  that  need  be  said  of  the  ctfse.  It 
is  enough  to  show  that,  in  ouropini(»,  none  of 
the  errors  assigned  have  any  real  existence. 
We  do  not  care  to  speculate  upon  the  anomalies 
presented  by  the  forfeiture  of  lands  of  which 
the  offender  was  seised  in  fee,  during  his  life 
and  no  longer,  without  any  corruption  of  his 
heritable  blood;  or  to  inquire  how,  bi  such  a 
case,  descent  can  be  cast  upon  his  heir,  not- 
withstanding he  had  no  aebin  at  his  death. 
Such  speculations  may  be  curious,  but  they 
are  not  practical,  and  they  can  give  no  aid  in 
ascertaining  tlie  meaning  of  the  statute. 

Judgmtnt  afirmed. 

Ctted-IO  Wall..  ZB.  224 :  11  WaU.,  821 ;  18  WaU.. 
Umm'.ZOWalUlIA;  U  U.S.,  27 :  fl2  C.  8.. 211 :  9S 
U.&,288;MU.  8.,  299;  106U.3.,8;  109  U.  S.,2M; 
2  DiU..  880;  90  III.,  488,  «»;  1  Huffbes,  587;  12  Am. 
B«p.,  4101422  (7  Kan.,  181-185):  IS  Am.  Sep.,  U  Oil 
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V. 

THE  COMMONWEALTH  OP  KENTUCKY. 

(See  8.  C.  9  WalL,  888-384.) 

Oovemment  tteuritiei  not  tasBobU — sAarei  in 
bank*  taxable — Kentucky  law — bank»  may  pay 
tax  on  iKara. 

IVbeo  the  capital  of  a  bank  te  Invested  In  the  se- 
eurities  of  tM  Kovemment,  It  cannot  be  taxed. 

The  •baieholaers  of  a  Irnnk  roajr  be  taxed  by  the 
States  CO  shares  so  held  by  them,  although  all  the 
capital  of  the  bank  be  Invested  In  federal  seou- 
ritiea. 

The  revenue  law  of  Kentucky,  which  imposes  a 
tax  on  bank  stock,  la  a  tax  on  the  shares  of  the 
stookholden. 

NOTt— Pttmer  of  SaUi  to  tar.  Taxation  ot  than* 
in  rKitlonol  baiOa  and  nt  other  cnrporatinns.  See 
nnU  to  Prov.  Bk.  v.  Billings,  29  U.  8.  (4  Pet.).  514, 
and  note  to  Dobbins  v.  Erie  Co.,  41  X5.  8.  (18  Pet.), 
488. 

fiee9  Waix. 


It  Is  not  to  t)e  deemed  a  tax  on  the  capital  of  the 
bank,  because  the  law  requires  the  offlcera  of  the 
bank  to  pay  this  tax  on  the  shares  of  Its  stock* 
holders. 

A  question  that  was  not  raised  In  the  oourt  be- 
low cannot  be  raised  here. 

[No.  108.1 
Argiud  Mar.  4,  2870.    Beaded  Mar.  iS.  1870, 

TN  ERROR  to  the  Court  of  Appeals  of  the 
X    State  of  Kentucky. 

A  petition  was  filed  in  the  Franklin  Circuit 
Court,  State  of  Kentucky,  by  the  plaintiff  in 
error,  to  recover  Judgment  for  the  amount  of  a 
certa'.n  tax.  Upon  a  demurrer  to  the  said  peti- 
tion, the  said  oourt  entered  a  decree  dismissing 
the  petition.  The  plaintiff  then  took  an  appeal 
to  the  Court  of  Appeals  of  that  State,  by  which 
court  the  said  decree  was  reversed,  and  there- 
upon the  defendant  sued  on  this  writ  of  error. 

A  full  statement  of  the  case  appears  in  the 
opinion  of  the  court 

Metirt.  PirtU  and  Caruth  and  Joka  A. 
Willa,  for  plaintiff  in  error: 

A  tax  on  the  capital  stock  of  plaintiff  in  er- 
ror cannot  be  collected. 

First  Because  of  its  inveetment  in  govern- 
ment bonds.  It  is  alleged  in  the  8d  paragraph 
of  the  answer  and  admitted  by  the  State,  that 
the  entire  capital  stock  in  the  plaintiff  in  error 
is  now  and  has  been  ever  since  its  organization, 
invested  in  government  bonds  and  securities. 

A  tax  upon  the  capital  stock  is  a  tax  upon 
the  bonds  and  securities  of  which  it  is  exclu- 
sively composed.  No  tax  can  be  imposed  by 
the  law  or  authority  of  any  State,  upon  the 
bonds  in  which  the  capital  of  plaintiff  in  error 
is  invested,  nor  upon  any  person,  society  or 
corporation  in  the  relation  of  owner  of  said 
bonds;  yet  this  would  be  done  by  taxing  the 
ca^tal  stock  of  plaintiff  in  error. 

•These  doctrines  are  wdl  settled  by  adjudged 
cases  in  this  and  other  courts. 

Weiton  V.  Charleiton,  2  Pet,  449;  Bk.  Com- 
mtree  v.  Com.,  2  Black,  630  (67  U.  S.,  XVIL, 
451):i^pfeT.  Com.,  2  Wall..  300  (69  U.  8., 
XVII..  793);  Whitney  v.  Madiaan,  38  Ind.,  881. 

Second.  Because  of  its  character  as  an  agency 
and  instrument  of  the  powers  of  the  Federal 
(Sovemment.  This  is  no  open  question.  The 
IMwers,  agepts  and  means  employed  by  Con- 
fess to  carry  into  effect  the  powers  vestied  by 
the  Constitution  in  the  Federal  (Government, 
must  be  free  from  state  taxation  and  control. 
Such  protection  Is  necessary  to  uphold  the  Na- 
tion's credit  and  to  preserve  the  Nation's  life. 
It  is  settled  by  adjudged  cases  in  this  court, 
that  the  plainUff  in  error,  as  a  Bank  in  its  cor- 
porate capacity,  cannot  be  made  the  subject  of 
taxation  by  state  law  or  state  authority  upon  its 
franchise  operations  or  capital  stock,  but  that 
it  is  wholly  exempt  from  such  taxation  by  rea- 
son of  its  relation  to  the  National  Government 
as  an  agency  or  instrument  in  the  exercise  of 
its  constituuonal  powers 

MeGuUoeh  v.  Md.,  4  Wheat,  816;  (hbom  v. 
U.  a.  Bank,  9  Wheat,  788;  Doblnnt  v.  Com., 
16  Pet,  485;  PeopU  v.  Com.,  28  N.  Y..  204. 

The  tax  imposed  in  this  case  upon  plaintiff 
in  error,  is  in  substance  and  in  fact  a  tax  upon 
the  operations  of  the  Bank  itself,  and  as  such 
is  emphatically  condemned  by  the  authorities 
we  have  just  cited. 

Can  the  la  w  be  enforced  as  a  tax  on  the  shares? 
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In  delivering  the  opinion  of  the  court  below, 
the  Chitf  Jtuitee  declares  that  the  Act  of  As- 
«embly  relied  on  as  imposing  the  tax  herein, 
levies  the  tax  on  the  shares  and  not  on  the  cap- 
ital stock.    This  is  a  mere  declaration. 

Suppose  these  laws  do  lay  a  tax  simply  on 
the  shares  of  plaintiff  in  error,  can  it  be  col- 
lected? We  insist  that  it  cannot;  because  the 
manner  of  collecting  the  tax  levied  contra- 
venes the  National  Currency  Act,  and  makes 
it  in  effect  a  tax  on  the  bank  itself. 

Such  is  the  position  of  the  Supreme  Court  of 
Pennsylvania,  as  taken  in  a  case  directly  in 
point 

Marhoe  v.  Hanirartft,  etc.,  not  yet  reported. 

A  concession  to  the  State  of  Kentucky,  of  the 
right  to  enforce  the  payment  of  the  tax  sued 
for  herein,  carries  with  it,  necessarily,  the  right 
of  the  State  to  exact  penalties  from  the  Buik 
and  its  officers  to  secure  its  enforcement.  This 
ri^t,  if  conceded,  may,  and  actually  does,  in- 
volve the  destruction  of  these  nationaj  agencies. 

These  laws  are  unconstitutional. 

I.  The^  levy  a  tax  upon  the  capital  stock  of 
plaintiff  in  error,  and  not  upon  its  shares. 
This  is  forbidden,  because,  1.  The  entire  cap- 
ital stock  is  invested  in  bonds  of  the  United 
States,  and  a  tax  on  that  is  on  the  bonds  com- 
posing it.  2.  By  reason  of  its  relation  to  the 
government  as  one  of  its  fiscal  agents. 

II.  If,  as  held  by  the  Court  of  Appeals,  a 
tax  on  the  shares,  it  cannot  be  collected:  1. 
Because  the  mode  of  collection  is  in  contraven- 
tion of  the  Currenqr  Act,  and  renders  it  in  ef> 
feet  a  tax  on  the  mnk  itself.  3.  Because  the 
rate  assessed  is  greater  than  that  assessed  on 
moneyed  capital  in  the  hands  of  individual  cit- 
izens of  Kentucky. 

Jltmt.  Albert  Pike  and  Bobtirl  W.  John- 
nm,  for  defendant  in  error: 

The  tax  sought  to  be  avoided  here  is  neitber 
a  tax  on'  the  bonds  and  securities  of  the  gov- 
ernment, nor  a  tax  upon  an  instrument  or  agent 
of  the  government,  unless  it  is  the  Bank  itself 
that  is  taxed. 

As  the  sliares  are  not  the  property  of  the 
Bank,  but  of  the  shareholders,  it  is  not  the 
Bank  which  is  taxed,  unless  that  results  as  a 
consequence  from  the  fact  that  the  Bank  is  re- 
quired to  pay  the  tax  for  the  shareholders. 
When  an  agent  is  required  to  par  the  tax  as- 
sessed against  his  principal  on  his  principal's 
property,  it  is  not  the  agent  who  is  taxed.  And 
if  the  agent  in  one  case,  and  the  Bank  in  the 
other,  insists  that  he'  or  it  cannot  rightfully  be 
compelled  to  pay  the  tax ,  is  not  that  a  question 
as  to  the  relations  between  the  principal  and  his 
agent,  and  the  Bank  and  its  stockholders,  and 
how  far  one  may  be  made  resp<»isible  for  the 
other,  which  depends  on  the  municipal  law  of 
the  State,  and  as  to  which  the  state  courts  are 
the  tribunals  of  last  resort? 

Mr.  JutUee  Miller  delivered  the  opinion  of 
the  court : 

This  is  an  action  brought  by  the  State  of 
Kentucky  in  her  own  coutts,  against  the  First 
National  Bank  of  Louisville,  to  recover  the 
amount  of  a  tax  of  fifty  cents  per  share  on  the 
shares  of  its  stock.  The  case  resulted  in  a  judg- 
ment in  favor  of  the  Commonwealth  in  the 
Court  of  Appeals,  to  which  this  writ  of  error  is 
prosecuted. 
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The  suit  is  brought  according  to  the  practice 
of  the  courts  of  that  StJte,  by  a  petition  setting 
forth  the  amount  of  the  tax  and  claiming  s 
Judgment  for  the  same.  The  answer  by  the 
same  mode  of  practice,  sets  up  four  distinct  de- 
fenses to  the  action.  These  are: 

1.  That  defendant  is  not  organisced  under  the 
law  of  the  State,  but  under  the  Bank  Act  of  the 
United  States,  and  is  not,  therefore,  subject  to 
state  taxation. 

2.  That  it  has  been  selected  and  is  acting  as 
a  depositary  and  financial  agent  of  the  Govern- 
ment of  the  United  States  and,  therefore,  is  net 
liable  to  any  tax  whatever,  either  on  its  B^tnk, 
its  capital  or  its  shares. 

8.  That  its  entire  capital  is  invested  in  seen - 
ritlesof  the  Gk>vemmentof  the  United  States.and 
that  its  shares  of  stock  represent  but  an  interest 
in  said  securities  and,  therefore,  are  not  subject 
to  state  taxation. 

4.  That  the  shares  of  the  stock  are  the  prop- 
erty of  the  individual  shareholders,  and  that 
the  Bank  cannot  be  mude  responsible  for  a  tax 
levied  on  those  shares,  and  cannot  be  compelled 
to  collect  and  pay  such  tax  to  the  State. 

In  the  several  recent  decisions  concerning  the 
taxation  of  the  shares  of  the  National  Banks,  as 
regulated  by  sections  40  and  41  of  the  Act  of 
Congress  of  June  8d,  1864  (IS  Stat,  at  L..  1111, 
it  has  been  established  as  the  law  governing  this 
court  that  the  property  or  Interest  of  a  stock- 
holder in  an  incorporated  bank,  commonly 
called  a  share,  the  shares  in  their  aggregate  to- 
tality being  called  sometimes  the  capital  stock 
of  the  bank,  is  a  different  thing  from  the  mon- 
eyed capital  of  the  bank  held  and  owned  by  the 
Corporation.  This  capital  may  consist  of  cash, 
or  of  bills  and  notes  discounted,  or  of  real  estate 
combined  with  these.  The  whole  of  it  may  be 
invested  in  bonds  of  the  government,  or  in 
bonds  of  the  States,  or  in  bonds  and  mortgages. 
In  whatever  it  may  be  invested  it  is  owned  by 
the  bank  as  a  corporate  entity,  and  not  by  the 
stockholders.  A  tax  upon  this  capital  is  a  tax 
upon  the  bank,  and  we  have  held  tibat  when  that 
capital  was  invested  in  the  securities  of  Uie 
government  it  could  not  be  taxed,  nor  could 
Ine  Corporation  be  taxed  as  the  owner  of  such 
securities. 

On  the  other  hand,  we  have  held  that  the 
shareholders,  or  stockholders,  by  which  is  meant 
the  same  thing,  may  be  taxed  by  the  States  on 
stock  or  shares  so  held  by  them,  although  ail 
the  capital  of  the  bank  be  invested  in  federal 
securities,  provided  the  taxation  does  not  vio- 
late the  rule  prescribed  by  the  Act  of  18S4. 

It  is  not  intended  here  to  enter  again  into  the 
argument  by  which  this  distinction  is  main- 
tained, but  to  give  a  clear  statement  of  the  prop- 
ositions that  we  have  decided,  tliat  we  may 
apply  them  to  the  case  before  us. 

If,  then,  the  tax  for  which  the  State  of  Ken- 
tucky recovered  judgment  in  this  case  is  a  tax 
upon  the  shares  of  the  stock  of  the  Bank,  and 
is  not  a  tax  upon  the  capital  of  the  Bank  owned 
by  the  Corporation,  the  first,  second  and  third 
grounds  of  defense  must  fail. 

There  are,  then,  but  two  questions  to  be  con- 
sidered in  the  case  before  us: 

1.  Does  the  law  of  Kentucky,  tinder  which 
this  tax  is  claimed,  impose  a  tax  upon  the  shares 
of  the  Bank,  or  upon  the  capital  of  the  Bantc, 
which  Is  all  invested  in  government  bonds? 
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2.  If  it  ia  found  to  be  a  tax  on  the  shares,  can 
the  Bank  be  compelled  to  pay  the  tax  thus 
levied  on  the  diares  by  the  State? 

The  revenue  law  of  Kentucky  imposes  a  tax 
"  on  bank  stock,  or  stock  in  any  moneyed  cor- 
poration of  loan  and  discount,  of  fifty  cents  on 
■each  share  thereof,  equal  to  $100  of  stock  there- 
in, owned  by  indiviauals,  corporations  or  so- 
-cleties." 

We  entertain  no  doubt  that  this  provision  was 
intended  to  tax  the  shares  of  the  stockholders, 
And  that  if  no  other  provision  had  been  made, 
the  amount  of  the  tax  would  have  been  pri- 
marily collectible  of  theindividual  or  corporation 
owning  such  shares,  in  the  same  manner  as 
Other  taxes  are  collected  from  individuals.  It 
is  clear  that  it  is  the  shares  owned  or  held  by 
individuate  in  the  banking  corporation  which 
Are  to  be  taxed,  and  the  measure  of  the  tax  is 
flfty  cents  per  share  of  $100.  These  shares  may, 
in  the  market,  be  worth  a  great  deal  more  or  a 
gr^t  deal  less  than  their  par  or  nominal  value, 
«a  its  capital  may  have  been  increased  or  dimin- 
ished by  gains  or  losses,  but  the  tax  is  the  same 
in  each  case.  This  shows  that  it  is  the  share 
which  is  intended  to  be  taxed,  and  not  the  cash 
or  other  actual  capital  of  the  bank. 

It  is  said  that  there  may  be,  or  that  there 
really  are,  banks  in  Kentucky  whose  stock  is 
not  divided  into  shares  of  $100  each,  but  into 
shares  of  $50  or  other  amounts,  and  that  this 
shows  that  the  Legislature  did  not  intend 
a  tax  of  flfty  cents  on  the  share,  but  a  tax 
on  the  capital.  But  the  argument  is  of  little 
weight.  What  the  Legislature  intended  to  say 
was,  that  we  impose  a  tax  on  the  shares  held  by 
indivldualB  or  other  corporations  in  banks  in 
this  Stote.  The  tax  shall  be  at  the  rate  of  flfty 
oents  per  share  of  stock  equal  to  $100.  If  the 
shares  are  only  equal  to  $dO  it  will  be  twenty- 
five  cents  on  each  of  such  shares.  If  they 
are  equal  to  $500  it  will  be  $2.50  per  share. 
The  rate  is  regulated  so  as  to  be  equal  to  flfty 
cents  on  each  share  of  $100. 

But  it  ia  strongly  urged  that  it  is  to  be  deemed 
a  tax  on  the  capital  of  the  Bank,  because  the 
law  requires  the  officers  of  the  Bank  to  pay  this 
tax  on  the  shares  of  its  stockholders.  Whether 
the  State  has  the  right  to  do  this  we  will  pres- 
ently consider  but  the  fact  that  it  has  at- 
tempted to  do  it  does  not  prove  that  the 
tax  is  anything  else  than  a  tax  on  these  shares. 
It  has  been  the  practice  of  many  of  the 
States  for  a  long  time  to  require  of  its  corpora- 
tions, thus  to  pay  the  tax  levied  on  their  share- 
liolders.  It  te  the  common,  if  not  the  only, 
mode  of  doing  this  in  all  the  New  England 
fitates,  and  in  several  of  them  the  portion  of 
this  tax  which  should  properly  go  as  the  share- 
holder's contribution  to  local  or  municipal  tax- 
ation is  thus  collected  by  the  State,  of  the  bank 
and  paid  over  to  the  local  municipal  authorities. 
In  tiie  case  of  shareholders  not  residing  in  the 
State,  it  is  the  only  mode  in  which  the  State 
«an  reach  their  shares  for  taxation.  We  arc, 
therefore,  of  opinion  that  the  law  of  Kentucky 
1*  a  tax  upon  the  shares  of  the  stockholders.  If 
4he  State  cannot  require  of  the  Bank  to  pay  the 
lax  on  the  shares  of  its  stock  it  must  be  because 
ike  Cktnstitution  of  the  United  States,  or  some 
Act  of  Congress,  forbids  it.  There  is  certainly 
vo  azpiess  provision  of  the  Constitution  on  the 
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But  it  is  argued  that  the  banks,  being  instru- 
mentalities ot  the  Federal  Government,  by 
which  some  of  its  important  operations  are  con- 
ducted, cannot  be  subjected  to  such  state  legis- 
lation. It  is  certainly  true  that  the  Bank  of  the 
United  States  and  its  capital  were  held  to  be 
exempt  from  that  state  taxation  on  the  ground 
here  stated,  and  this  principle,  laid  down  in  the 
case  of  JtfeOuUoeh  v.  The  <Stofe  of  Maryland,  4 
Wheat.,  816,  has  been  lepeatedly  affirmed  by 
the  court.  But  the  doctrine  has  its  foundation 
in  the  proposition,  that  the  right  of  taxation 
may  be  so  used  in  such  cases  as  to  destroy  the 
instrumentalities  by  which  the  government 
proposes  to  effect  its  lawful  purposes  in  the 
States,  and  it  certainly  cannot  be  maintained 
that  banks  or  other  corporations  or  in- 
strumentalities of  the  government  are  to  be 
wholly  withdrawn  from  the  operation  of  state 
legislation.  The  most  important  agents  of 
the  Federal  Government  are  its  officers;  but  no 
one  will  contend  that  when  a  man  b^mes  an 
officer  of  the  government  he  ceases  to  be  sub- 
ject to  the  laws  of  the  State.  The  principle  we 
are  discussing  has  its  limitation,  a  limitation 
growing  out  of  the  necessity  on  which  the  prin- 
ciple itself  is  founded.  That  limitation  is,  that 
the  agencies  of  the  Federal  Government  are 
only  exempted  from  state  legislation,  so  far  as 
that  legislation  may  interfere  with,  or  impair 
their  efficiency  in  performing  the  functions  by 
which  they  are  designed  to  serve  that  govern- 
ment. Any  other  rule  would  convert  a  prin- 
ciple founded  alone  in  the  necessity  of  securing 
to  the  Government  of  the  United  States  the 
means  of  exercising  its  legitimate  powers,  into 
an  unauthorized  and  unjustifiable  invasion  of 
the  ri^ts  of  the  States.  The  salary  of  a  fed- 
eral officer  may  not  be  taxed;  he  may  be  ex- 
empted from  any  personal  service  which  inter- 
feres with  the  discharge  of  his  official  duties, 
because  those  exemptions  are  essential  to  en- 
able him  to  perform  those  duties.  Bui  he  is 
subject  to  all  the  laws  of  the  State  which  af- 
fect his  family  or  social  relations,  or  his  prop- 
erty, and  he  is  liable  to  punishment  for  crime, 
though  that  punishment  be  imprisonment  or 
death.  So  oi  the  banks.  They  are  subject 
to  the  laws  of  the  State,  and  are  governed  in 
their  daily  course  of  business  far  more  by  the 
laws  of  the  State  than  of  the  Nation.  AH 
their  contracts  are  governed  and  construed 
by  state  laws.  Their  acquisition  and  trans- 
fer of  property,  their  right  to  collect  their 
debts,  and  their  liability  to  be  sued  for  debts, 
are  all  based  on  state  law.  It  is  only  when  the 
state  law  incapacitates  the  banks  from  dis- 
charging their  duties  to  the  government  that  It 
becomes  unconstitutional.  We  do  not  see  the 
remotest  probability  of  this,  in  their  being  re- 
quired to  pay  the  tax  which  their  stockholders 
owe  to  the  State  for  the  shares  of  their  capital 
stock,  when  the  law  of  the  Federal  Government 
authorizes  the  tax. 

If  the  State  of  Kentucky  had  a  claim  against 
a  stockholder  of  the  bank  who  was  a  non-rest- 
dent  of  the  State,  it  could,  undoubtedly,  collect 
the  claim  by  legal  proceeding,  in  which  the 
bank  could  be  attached  or  garnisbeed.and  made 
to  pay  the  debt  out  of  the  means  of  its  share- 
holder under  its  control.  This  is,  in  effect, 
what  the  law  of  Kentucky  does  in  regard  to  the 
tax  of  the  State  on  the  bank  shares.    It  b  no 
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greikter  interference  with  Uie  functions  of  the 
Bulk  than  any  other  legal  proceeding  to  which 
itB  businesa  operations  may  subject  ft,  and  it 
in  no  manner  hinders  it  from  performing  all  the 
duties  of  financial  a^^nt  of  the  government. 

A  very  nice  criticism  of  the  proviso  to  the 
4lBt  section  of  the  National  Bank  Act,  which 
permits  the  States  to  tax  the  shares  of  such 
bank,  is  made  to  us  to  show  that  the  tax  must 
be  collected  of  the  shareholder  directly,  and 
that  tiie  mode  we  have  been  considenng  is 
by  implication  forbidden.  But  we  are  of 
opinion  that  while  Congress  intended  to  limit 
state  taxation  to  the  shares  of  the  Bank,  as 
distinguished  from  its  capital,  and  to  provide 
against  a  discrimination  In  taxing  such  Bank 
shares  unfavorable  to  them,  as  compared  with 
the  shares  of  other  corporations,  and  with  other 
moneyed  capital,  it  did  not  intend  to  prescribe 
to  the  States  the  mode  in  which  the  tax  should 
be  collected.  The  mode  under  consideration  is 
the  one  which  Congress  itself  has  adopted  in 
collecting  its  tax  on  dividends,  and  on  the  in- 
come aiinng  from  bonds  of  corporations.  It  is 
the  only  mode  which,  certainly  and  without 
loss,  secures  the  payment  of  the  tax  on  all  the 
shares,  resident  or  non  resident;  and,  as  we 
have  already  stated,  it  is  the  mode  which  ez- 

Serience  has  justified  in  the  New  England 
fates  as  the  most  convenient  and  proper,  in 
regard  to  the  numerous  wealthy  corporations  of 
those  States.  It  is  not  to  be  readily  inferred, 
therefore,  that  Congress  intended  to  prohibit 
this  mode  of  collecting  a  tax  which  Uiey  ex- 
pressly permitted  the  States  to  levv. 

It  is  said  here  in  argument  that  the  tax  is  void 
because  it  is  greater  than  the  tax  laid  b^  the 
State  of  Kentucky  on  other  moneyed  capital  in 
that  State.  This  proposition  is  not  raised  among 
the  very  distinct  and  separate  grounds  of  de- 
fense set  up  by  the  Bank  In  the  pleading.  Nor 
is  there  any  reason  to  suppose  that  it  was  ever 
called  to  the  attention  of  the  Court  of  Appeals, 
whose  judgment  we  are  reviewing.  We  have 
so  often  of  late  decided,  that  when  a  case  is 
brought  befoi«  us  by  writ  of  error  to  a  state 
court,  we  can  only  consider  such  alleged  errors 
as  are  involved  in  the  record,  and  actually  re- 
ceived the  consideration  of  the  state  court,  that 
it  is  only  neces^aiy  to  state  the  proposition  now. 
As  the  question  thus  sought  to  1^9  raised  here 
was  not  raised  in  the  Court  of  Appeals  of  Ken- 
tucky, we  cannot  consider  it. 
Thejuifrment  of  that  court  it  afflrmtd. 

Dissenting,  Mr.  CMtfJuMee  Chaae. 

ated-»  Wall.,  477,  G90, 681 ;  18  Wall.,  36,  230 ;  94  IT. 
8.,  688;  9S  U.  S.,  687  :  101  C.  S.,  166  ;  1  Dill.,  32L  882; 
8  Dill.,  331 ;  5  Bank.  Beg..  249 ;  3  Cliff.,  352 :  76  N.  Y., 
86;  7«N.T..Te:  lOAm.Kep.,  Ml,  446 (60N.  Y.,gs): 
19  Am.  Bep..  660  (42  Conn.,  426):  28  Am.  Rep.,  466  (11 
B.  1..  821) ;  28  Am.  Rep.,  496  (60  Vt.,  112) ;  34  Am. 
Rep.,  21, 38  (62  Ala.,  284,  464). 


THE  MAYOR  AND  ALDERMEN  OF  THE 

CITY  OF  DAVENPORT,  Plff.  in  Brr., 

«. 

UNITED  STATES,  ex  rel.  Rufds  L.  Lobo. 

(See  8.  C. "  The  Mayor  v.  Lord,"  9  Wall.,  409-414.) 
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State  law  of  praetiee,  not  effectual  in  U.  8. 
Court* — terit  againtt  eUy,  how  direettd—eUjf 
estopped  bj/ judgment  againtt  it — iiyunction.^ 
itate  court. 

A  state  law  presoribinc  rules  of  practloe  bas  no- 
eaausy,  proprto  vigore,  u  the  Court*  of  the  United 
States.  It  can  only  be  made  effeotual  by  adoptloa 
In  the  proper  manner. 

A  writ  directed  to  the  Mayor  and  Aldermen  nf  a 
C;ity  Is  properly  directed  In  a  suit  asalnst  tbe  aty. 

Upon  a  motion  for  mondamtw  to  compel  a  City 
to  pay  a  judgment  asralnst  It,  tbe  (Sty  cannot  aet 
up  tbat  tbe  Donds  for  which  the  Judgment  ww 
rendered  were  Ulegrolly  issued. 

A  state  court  cannot  by  an  Injunction,  prevent 
tbe  execution  of  tbe  process  issued  from  a  court  of 
tbe  United  States  to  rive  effect  to  its  Judirment. 

[No.  188.] 
Argued  Mar.  18,  1870.    Beaded  Mar.  tS,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
This  was  a  petition  filed  in  the  Circuit  Court 
of  the  United  StAtee  for  the  District  of  Iowa, 
by  the  defendant  in  error,  for  a  mandaimttt.  di- 
rected to  the  Mayor  and  Aldermen  of  the  City 
of  Davenport,  commanding  them  to  levy  a  tax. 
to  pay  a  certain  judgment.  The  court  below 
having  awarded  a  peremptory  mandainiut  as- 

grayed  for,  the  case  was  brought  here  hj  the- 
efendant  on  a  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the- 
court. 

Mettrt.  J.  J.  Weed  and  Clstrke,  for  plaint- 
iff in  error: 

This  writ  was  directed  to  the  "  Mayor  and 
Aldermen  of  the  City  of  Davenport,"  and  the- 
answer  alleges  that  Qie  respondent  is  not  bound 
by  law  to  execute  the  same,  for  the  reason  that 
it  is  misdirected,  there  being  no  such  officer,, 
person,  corporation,  association  or  body  known 
in  law  or  fact.  The  direction  of  the  writ  is- 
material.  In  Chance  v.  Temple,  1  Iowa,  198, 
the  court  says  that  "  This  is  so  material  a  part, 
of  the  writ,  and  if  defective  gives  to  the  de- 
fendant a  defense  so  clear  and  simple,  tbat  too- 
much  pains  cannot  be  taken  to  insure  ila  ac- 
curacy." 

Tapp.  Mand.,  810-820,  and  alphabetical  se- 
ries of  direcdons,  n.  9,  810-818.  The  writ 
should  have  tieen  directed  to  the  Corporation, 
instead  of  some  of  il«  ofllcers.  In  1887,  tb» 
Town  of  Davenport  was  incorporated  "By  tlie- 
name  and  style  of  the  City  of  Davenport,  and 
by  that  name  given  perpetual  succession.  Br 
the  2d  section  of  the  charter  it  is  provided, 
that  "Tbe  inhabitants  of  said  City,  by  tbe 
name  and  style  aforesaid,  shall  have  power  to 
sue  and  be  sued,  to  implead  or  be  impleaded, 
defend  and  be  defended,  in  all  courts  of  law 
and  equity,  and  in  all  actions  whaiaoever."* 
Laws  of  Iowa,  1861. 


Nora.— Mandamus  to  eompet  etty,  toion  or  ecuntr 
to  levy  tax  to  pay  honda  or  interest  on  bonds. 

Itls  to  be  Inferred  that  when  the  I«irislature  of  a 
State  authorizes  a  county  or  dty  to  contract  a 
debt  by  bond.  It  intends  to  authorise  it  to  levy 
such  taxes  as  are  necessary  to  pay  the  debt,  uniea 
there  is  an  act  which  repels  such  an  inference. 
Having  tbe  power  to  levy  a  tax  for  the  payment  of 
the  judgments,  it  was  the  duty  of  Uiedty  to  exer- 
cise the  power.  The  payment  was  not  a  matter 
resting  in  Its  pleasure,  but  a  duty  It  owed  to  tlw 
creditor.  Having  negleoted  tliis  duty,  the  case  was 
one  in  which  a  nian<lamu«  should  have  been  issued 
to  enforce  its  performance.  U.  S.  v.  New  Orieana, 
98  U. »..  881 ;  Com.  v.  Com'rs  of  Allegany  Co.,  X!  Pa- 
st., 277 ;  Lowell  v.  Boston,  111  Mass.,  ttD;  Bosbroui^ 
V.   MUwaukee,  24  Wis.,  122;  Ex  parte  Parsons, 
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Such  defecta  may  be  taken  advantage  of  at 
any  time  before  the  peremptoty  mandamu*  is 
awarded.  On  demurrer  to  the  return,  the  re- 
lator will  fail  if  hia  writ  be  substanlially  de- 

Com.  Bk.  V.  Can.  dm.,  10  Wend.,  26;  Peo- 
fiey.  Supervuort.ete.,  14  Barb,  58;  Can.  Trvit- 
«M  T.  /Vopfe,  12  IIL:  248:  iVopie  v.  Bantom, 
2  N.  T.,  490. 

TheKeneral  principles  of  law : 

1.  The  writ  of  mam/amtM  is  a  proper  remedy 
to  compel  an  inferior  tribunal,  corporation  or 

eubUc  officer  to  perform  a  duty  enjoined  by 
tw;  and  where  the  right  of  the  relator  to  have 
the  act  performed  is  clear. 

Rev.  of  1860,  sec.  8761,  p.  668;  Com.  v. 
Hampden,  2  Pick.,  414;  Saan  ▼.  Work,  24 
Miss..  489;  8taU  v.  Napier  Co.  Judge.  7  la., 
426;  Bo»»  y.  Lane,  8  Sm.  &  M.,  69S:  OUuieock 
v.  Com.  of  Om.  Land  Of.,  8  Tex.,  61;  Can. 
TVusUet  Y.  P»opU,  12  111. ,  248,  and  innumera- 
ble other  authorities  which  might  be  cited. 

2.  Corporations — and  particularly  munici- 
pal corporations — have  only  such  rights  and 
powers  as  are  expressly  granted  to  them,  or  are 
necessary  to  carry  into  effect  the  rights  and 
powers  80  granted. 

Clarke.  Dm  Moines,  19  la.,  199;  8.  C,  12 
Am.  Law  R^.,  146;  Pvrrine  v.  Chu.  A  Del. 
Can.  Co.,  9  How.,  172;  Augutta  t.  Earle,  18 
Pet.,  584;  BeaUy  v.  Knawler,  4  Pet.  169: 
BroughUm  v.  Sayord  Water  Works,  8  B.  &  AM. , 
1:  Bunyan  v.  Coster,  14  Pet.,  129;  Dartmouth 
CoU.  V.  WoodiBard,  4  Wheat.,  686;  Bk.  of  U.  8. 
T.  Dandridge,  12  Wheat.,  64. 

8.  The  duties  and  powers  of  officers  of  a 
municipal  corporation  are  prescribed  by  stat- 
ute, and  every  person  dealing  with  them,  as 
such,  may  kuow  and  be  chared  with  knowl- 
edge of  the  duties  and  the  extent  of  these 
powers. 

Clark  V.  Det  Moines,  19  la.,  199;  12  Am. 
L.  R.  146. 

We  contend  that  the  acts  required  to  be  per- 
formed by  the  alternative  writ  are  not  enjomed 
by  the  Statutes  of  Iowa. 

6th  Art.  of  Orig.  Act  of  Incorp.  of  the  City 
of  Davenport,  approved  Feb.  6,  1851 ;  Laws  of 
1851;  Dillon,  Dig.  of  City  Ord.,  88;  Act  Jan. 
28,  1867,  sec.  4;  Act  1851.  Art.  5;  Act  1855, 
sec.  4;  Act  1861,  Art  6;  Act  1856,  sec  8. 

The  grant  being  doubtful,  the  power  cannot 
be  exercised. 


Clark  v.  Davenport,  14  la.,  494;  Perrine  v. 
Ches.  dcDel.  Can.  Co.,  9  How.,  172;  Moran  v. 
Miami  Co.,  2  Black,  722  (67  U.  8.,  XVII., 
842);  Dovglass  v.  PlacerviUe,  18  Cal.,  648; 
Beatiy  v.  KnoaUr,  4  Pet.,  152;  People  v.  Can. 
Co.,  8  Scam.,  153:  U.  8.  v.  Wigglesieorth,  2 
Stoiy,  869;  Dvaan  v.  Bridge  Co.,  27  Pa.,  803. 

The  writ  commands  the  respondents  to  levy 
and  collect  a  specific  tax  sufficient  to  pay  the 
balance  of  interest  on  said  railway  bond  debt, 
amounting  to  $22,390.75,  in  addition  to  the- 
five  mills  tax.  It  is  not  claimed,  as  we  under- 
stand, that  either  the  special  Acts  of  Incor- 
poration of  the  City  of  Davenport,  or  chapter 
42  of  the  Code  of  1851,  invests  the  City  Coun- 
cil with  authority  to  levy  and  collect  this  tax; 
but  the  relator  relies  upon  sec.  1896  of  the 
Code  of  1851  (now  sec.  8275  of  the  Code  of 
1860). 

Does  this  bection  apply  to  corporations  act- 
ing under  special  charters,  and  if  so,  does  it 
enlarge  the  taxing  powers  of  their  officers  f 
We  need  not  enter  into  the  discussion  of  this 
question  here.  It  has  already  been  determined, 
by  the  highest  judicial  tribunal  of  the  State  of 
Iowa;  it  is  purely  a  question  of  local  statutory 
construction;  and  according  to  the  well  settled 
practice  of  this  court,  the  decisions  of  that 
court  in  the  construction  of  local  statutes  will 
be  recognized  and  followed  by  the  Supreme 
Court  of  the  United  States. 

LeMngvieU  v.  Warren,  2  Black,  599  (67  U. 
S.,  XVII.,  261);  McOuichen  v.  MarshaU,  8  Pet., 
220;  Elmendotfv.  Taylor,  10  Wheat.,  152;  U. 
8.  V.  Morrison,  4  Pet.,  124;  Nesmith  v.  Shd- 
don,  1  How.,  812;  Sumner  v.  Hieks,  2  Blark, 
532  (67  U.  S.,  XVII.,  356);  Qtipcke  v.  Du- 
hique,  1  Wall.,  176  (66  U.  8.,  XVII.,  520). 

Mr.  Jkb.  Orantt  for  defendant  in  error: 

The  City  of  Davenport  is  the  Corporation 
and  corporate  name.  By  Act  of  Feb.  5,  1851, 
the  City  Council  consists  of  a  Mayor  and  Al- 
dermen; by  same  Act,  the  City  Council  has 
authority  to  levy  and  collect  taxes.  The  Mayor 
and  Aldermen  compose  the  City  Council.  They 
are  the  proper  persons  to  whom  the  writ  should 
be  directed. 

The  cit^  charter,  by  the  Act  of  Jan.  22, 
1855,  required  the  City  to  levy  a  specific  tax  to 
pay  the  interest  on  its  railway  bonds,  whenever 
there  was  a  deficiency  in  the  ordinary  revenue. 
The  defendant  says  in  bar  of  the  performance, 
that  it  was  enjomed  by  a  proceeding  in  the 


HuKhea, 282:  Knox  Co.  v.  Asptawall,  <S  U.  8.,  87S, 
XVI..  786 ;  Von  HotTman  v.  City  of  Qulnoy,  71  U.  8, 
XVIII.,  UB ;  Benbow  v.  Iowa  Ofty,  H  U.  S.,  ante,  79; 
Buperviaora  v.  Roeera,  74  TJ.  S.,  ITS,  ante,  100 ;  Super- 
viaora V.  Durant,  76  U.  8.,  post,  788 ;  Cast  County  v. 
Johnston.  86  C.  8.,  3a0. 

Jfandamtu  may  tie  retorted  to,  to  compel  a  mu- 
nicipal oorponition  to  levy  or  ooUeot  a  tax  tor  tlie 
payment  of  a  publlo  debt  Heine  v.  Levee  Comrg., 
fWood.,2U:  8.  C.  sees. (19  Wall.), 695. 

Where  it  Is  a  duty  to  Imposea  tax,  and  that  duty 
is  not  performed,  it  may  be  enforced  by  mandamus. 
Bees  V.  City  of  Watertown,  86  C.  8.  (19  WaU.),  107, 
and  aatborlties  dted  above. 

Bepeal  of  statute  auihoiizJng  Issue  of  bonds  and 
a  local  tax  to  pay  therefor,  would  not  affect  right 
to  mandatntu  to  compel  corporation  to  levy  tax. 
Supwviaon  v.  U.  8.,  71  C.  S.,  XVIII.,  «9. 

Where  the  lananiage  of  the  statute  li  that  super- 
vtoors  "  may,  if  deemed  advisable,"  levy  tax,  stat- 
ute has  been  construed  as  mandatory.  City  of 
Galena  v.  Amy.  72  U.  8..  XVIII.,  Mfi ;  Clark  v. 
Davenport.  U  Iowa,  49i ;  People  v.  SuperviBorg,Bl 
N.  T.,  401;  Commonwealth  v.  Flttsbur^i  84  Pa.  8t., 
496. 

See  9  Wall. 


Where  creditor  has  no  plain,  adequate  or  effl- 
olent  remedy,  the  court  of  common  law  will,  by 
mandamu*,  compel  offloers  of  municipality,  having- 
the  power,  to  levy  a  tax  to  pay  lien.  As  a  rule, 
creditor  must  Urst  sue  at  law,  and  by  Judg^nent 
of  the  court  establish  the  validity  of  the  claim  and 
the  amount  due,  and  an  execution  must  be  issued 
and  returned  unaatlsfled.  When  these  steps  have 
t>een  talcen,  the  creditor  is  entitled  to  mandamus 
to  compel  the  levy  of  a  tax  to  be  appropriated  to 
hia  debt.  Ck>y  v.  Lyons,  17  Iowa,  1 ;  Heine  v. 
Levee  Comrs.,  88  D.  8.  (19  Wall.),  856 :  RlBfrs  v. 
Johnson  Co.,  73  C.  8^  XVIII.,  768 ;  Wallcley  V, 
City  of  Muscatine,  78  U.  8.,  XVIII..  880;  8tatev. 
Clay,  48  Mo.,  231 ;  Frank  v.  San  Franol800,21Cal.,888: 
People  V.  Cnarlc.  60  111.,  213 ;  Olney  v.  aark,  60  III., 
453;  Boyntonv.  Newton,  34  Iowa,  610;  8cfaafrer  v. 
Cadwaller,  36  Pa.  St.,  136;  Watertown  v.  Cady,  20 
Wis.,  601 ;  Dillon  on  Mun.Corp..  sees.  686, 686 ;  Jones 
on  R.  K.  Securities,  sees.  aOO,aoe;  Dillon  on  Mun. 
Bond!,  58. 

There  is  an  exception  to  the  rule  that  claim  must 
tie  fljnst  reduced  to  judgment.  Where  the  debt  Is 
upon  bonds,  issued  to  aid  R.  R.  Co.,  and  statute 
creating  debt  makes  it  the  duty  of  certain  officer* 
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Btate  court,  to  which  the  plaintiff  was  a  party. 
The  demurrer  to  that  excuw  was  well  bus- 
tsined  by  the  court  below. 

The  last  question  made  by  the  plaintiff  in 
error,  is  upon  the  power  of  the  court  to  compel 
It  to  levy  a  sufficient  tax  to  pay  the  plaintiff's 
Judgment  under  the  execution  law.  That  ques- 
tion was  settled  by  this  court  in  the  case  of 
Amg  Y.  BurKngton,  4t)S,  and  again  at  this  term, 
Btiit  ▼.  JfiMMtwM,  ante,  490,  against  the  plaint- 
iff in  error. 

Mr.  Jvstiee  Swagrne  deliyered  the  opinion 
of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Iowa.  It  is  one  of  a  class  of 
cases,  many  of  which,  under  different  aspects, 
and  presenting  a  variety  of  questions,  have  been 
heretofore  decided  bv  this  court.  It  appears  by 
the  record  that,  on  tne  6th  of  Kovember,  1867, 
the  relator  procured  to  be  issued  against  the 
plaintiffs  in  error  an  alternative  writ  of  maTKla- 
mui,  which  was  substantially  as  follows : 

It  recites  that  the  relator  recovered  a  judg- 
ment in  that  court  against  the  City  of  Daven- 
port, on  the  16th  of  May,  1867,  for  the  sum  of 
f68,609^,  and  costs;  that  the  Cit^  is  a  munic- 
Ipal  corporation,  and  that  its  affairs  are  man- 
aged by  a  Mayor  and  Aldermen,  who  perform 
all  the  duties  of  the  Corporation  in  relation  to 
levying  and  collecting  taxes,  and  paying  its 
debts;  that  execution  has  been  issued  upon  the 
Judgment  and  returned,  no  property  found,  and 
that  there  is  no  property  belonging  to  the  City 
liable  to  execution ;  that  the  causes  of  action 
upon  which  the  judgment  is  founded  are  the 
principal  of  certain  bonds  issued  by  the  City  in 
payment  of  her  subscription  to  the  stock  of  the 
Mississippi  and  Missouri  Railroad  Company  in 
the  years  1868  and  1864,  and  the  interest  on  these 
bonds,  and  the  interest  on  certain  bonds  of  the 
Olty  issued  in  the  year  1867,  under  a  vote  of 
the  people  to  borrow  money  for  various  City 
improvements;  that  the  Mayor  and  Aldermen 
were  empowered  by  an  Act  of  the  Legislature, 
of  the  iid  of  January,  1868,  whenever  neces- 
sary, to  levy  a  specific  tax  to  pay  the  railroad 
bond  debt  and  interest;  that  no  interest  has  been 
paid  on  this  debt  since  1801,  and  that  the  prin- 
cipal is  now  due  and  unpaid ;  that  the  M!ayor 
and  Aldermen,  besides  the  specific  tax  to  pay 
the  railroad  bonds  before  mentioned,  are  au- 


thorized by  the  city  charter  of  January  22d, 
1866,  to  levy  a  general  tax  of  five  mills  on  the 
dollar,  and,  by  the  general  City  Incorporation 
Act  of  1861,  one  mill  on  the  do'Uar  as  a  sinking 
fund  to  meet  its  bonded  debt;  that  the  valuation 
of  property  for  the  year  1867  is  $5,000,000, 
which  18  not  more  than  one  half  the  cash  value 
of  the  property:  that  the  property  of  the  CSty 
is  subject  to  taxation  at  its  teal  cash  value;  that 
the  assessment  is  made  by  the  city  assessor; 
that  the  Mayor  and  Aldermen  are  authorized  to 
correct  the  assessment,  when  erroneous,  and 
that  they  have  heretofore  neglected  to  perfom 
this  dutv ;  that  it  has  been  the  duty  of  the  Mayor 
and  Alaermen,  since  the  year  1861,  to  levy  s 
specific  tax  amounting  to  f7,600  a  year,  to  pay 
the  interest  on  the  railroad  bonds— a  tax  of  one 
mill  on  the  dollar  amounting  to  $4,000  on  the 
assessed  value,  and  $8,000  on  the  real  value  of 
the  property  of  the  City,  as  a  sinking  fund,  to 
be  applied  to  the  principtal  of  the  bonds,  and  a 
tax  of  ten  mills  on  the  dollar  for  general  par- 
poses,  which,  after  defraying  the  ordinary  dn 
expenses  (five  mills  on  tne  dollar  being  suffi- 
cient for  that  purpose),  would  amount  to  $20,- 
000  per  year,  taking  the  assessment  as  the  basis 
of  taxation,  and  $60,000  per  year,  if  the  basis 
were  the  real  value  of  the  property,  whereas  the 
whole  annual  interest  of  the  debt  of  the  City, 
since  1863,  has  not  exceeded  $26,000;  that  the 
Mayor  and  Aldermen,  since  the  interest  became 
delinquent,  have  not  levied  a  general  tax  ex- 
ceeding five  mills  on  the  dollar;  that  the  relator 
has  mule  a  demand  on  the  Mayor  and  Alder- 
men to  levy  a  tax  sufl9cient  to  pay  said  judg- 
ment; that  they  have  neglected  to  do  so,  awl 
that  the  relator  is  without  other  adequate  rem- 
edy at  law. 

The  Mayor  and  Aldermen  are,  therefore,  com- 
manded to  levy  and  collect  on  the  assessment 
roll  for  the  year  1867  a  special  tax  to  pay  the 
interest  on  tne  railway  bonds,  and  to  levy  and 
collect  a  special  tax  of  one  niill  on  the  dollar 
on  the  assessment  of  1867,  to  l>e  applied  upon 
the  principal  of  the  bonds  on  which  the  judg- 
ment was  recovered. 

It  is  averred  that  these  two  levies,  less  delin- 
quencies, would  amount  to  between  $10,000  and 
$11,000.  which,  when  applied  in  payment  of 
the  judgment,  would  leave  a  balance  of  nearly 
$60,000  unpaid. 

To  pay  this  balance  the  Mayor  and  Aldermen 
are  commanded  to  cause  the  real  and  personal 


to  lev7  tax  to  pay  the  bonds,  the  amount  Is  ascei^ 
talned  and  flzed  by  statute  and  the  duty  clear,  and 
In  case  of  failure,  mandamuii  may  t>e  Issued  without 
a  ludgrment.  State  v.  Davenport,  12  Iowa,  835 ; 
Sblnbone  v.  Randolph,  56  Ala.,  183;  Newman  v. 
Justices,  6  Sneed,  OH ;  Elliott  County  t.  Kitchen, 
14  Bush.,  teO;  State  v.  Comrg.,  6  Ohio,  290;  Justices 
«r  Clark  Co.  v. Turnpike  Co.,  11  B.  Mod..  154;  Brown 
y.  Crearo,  22  Iowa,49e:  Stevenson  v.  Township  of 
Summit,  3.1  Iowa,  462;  Pegram  v.  County  Comra., 
64  N.  C,  66T ;  Flagrgr  v.  Palmyra,  23  Mo.,  410 ;  Mad- 
4loz  v.  Oraham,  2  Met.,  56;  Columbia  Co.  t.  King, 
13  FlaM4(>l;  State  v.  Milwaukee,  20  Wis.,  87;  Peo- 
ple V.  Brown,  55  N.  Y..  180. 

In  U.  S.  courts  Judgment  is  the  foundation  of 
Jurlsdlotlan  to  grant  mandamtu  for  such  purpose. 
County  of  Greene  v.  Daniel,  102  V.  8.,  187. 

Validity  of  the  bonds  has  been  questioned  on 
the  application  for  mandamus  before  Judgment, 
and  the  writ  granted  where  court  were  of  opinion 
bonds  were  valid  and  denied  when  it  was  of  opposite 
opinion.  Comrs.  of  Columbia  Co.  v.  King,  13  Fla., 
-461;  Lexington  v.  Millikeo,  7  Gray,  280;  Com.  v. 
Comrs.,  16  S.&B.,  817;  State  v.  Teatman,  22  Ohio, 
St.,  546. 

70S 


Where  maiularmu  Is  applied  for  after  Judgment, 
the  validity  of  the  l>onas  cannot  t>e  quotioned  oo 
the  application.  The  Judgment  decldiea  tiiat  ques- 
tion, tr.  S.  V.  New  Orleans,  86  C.  S.,  381 ;  Mayor  r. 
Lord,  supra. 

Mandamut  cannot  be  issued  to  compel  the  levy  of  | 
a  tax  beyond  the  statutory  limit,  whether  thtt 
limit  is  fixed  by  a  general  statute  or  by  spedal  or 
by  both  combined.  The  court  cannot  oreate— It 
only  enforces  a  legal  duty.  Supervlsora  v.  C  S.,  : 
86  n.  8.  (18  WaU.),  71 ;  Amy  v.  AUeghenyaty.  65 U. 
8.,  364.  XVI.,  614 ;  0.  S.  v.  County  of  Ifaoon,  WD.S,  ' 
582;  U.  S.  V.  County  of  Clark, K  0.  S„  76K:  C.  8.  t. 
Mayor,  2  Wood,  230:  State  v.  Macon  Co.  Court,  18 
Mo.,  20;  Vanoe  v.  Little  Rock,  80  Ark..  485;  Bew?il 
V.  Supervlsora  of  Lee  Co.,  61  Miss.,  542;  Porter  r. 
Thompson,  22  Iowa,  80;  State  v.  Sbortbridge  H 
Mo.,  126;  State  v.  Mayor,  23  La.  Aon.,  368:  (&mp- 
bell  V.  Taylor.  8  Bush,  206 ;  Weston  v.  City  of  Syra- 
cuse. 17  N.  T.,  110:  Clark  v.  Davenport.  14  Iowa, 
494 ;  Burroughs  on  Taxation,  376-878. 

Nor  can  the  application  of  moneys  raised  for 
other  purposes  be  thus  oompelled.  nose  v.  Bstn- 
dtllo,  W  Cal.,  270. 

7«  U.  8. 
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proper^  of  the  City  to  be  aaaessed  for  the  year 
1808  at  its  real  cash  value,  and  upon  such  valu- 
ation to  levy  over  and  above  the  five  mills  on 
the  dollar  for  ordinaiy  city  purposes,  a  specific 
tax  suffldent  to  pay  the  balance  of  the  interest 
on  the  railway  lx>nd  debt,  amounting  to  (22,- 
890^,  and  a  specific  tax  of  one  mill  on  the 
'dollar,  to  be  applied  in  payment  of  the  princi- 
pal of  the  bonds  embraced  in  the  judgment;  to 
levy  and  collect  the  said  tax  on  the  valuation 
of  1867,  and  appiv  it  on  the  judgment;  to  levy 
and  collect  the  said  tax  on  the  real  cash  valu- 
ation of  the  property  for  the  year  1868,  and  ap- 
ply it  in  payment  of  the  judgment;  and  if  any 
oalance  should  remain,  of  principal  or  interest, 
to  continue  to  levy  and  collect  the  taxes  yearly, 
and  to  apply  them,  when  collected,  in  payment 
of  the  judgment,  until  the  principal  and  inter- 
est, and  costs  of  the  judgment,  are  fully  paid, 
or  that  the  Mayor  and  Aldermen  should  appear 
before  the  court  at  the  time  specified  and  show 
cause  why  they  refused  to  do  so. 

A  motion  was  made  to  quash  the  writ,  which 
was  overruled.  The  same  motion  was  subse- 
-quently  made  and  again  overruled.  The  Mayor 
«nd  Aldermen  thereupon  made  a  return. 

It  sets  out  the  following  defenses: 

1.  That  the  writ  was  issued  in  the  name  of 
the  United  States,  instead  of  the  President. 

2.  That  it  was  erroneously  directed  to  the 
Kayor  and  Aldermen. 

8.  It  denies  that  the  affairs  of  the  City  are 
controlled  by  the  Mayor  and  Aldermen,  bat 
«ver8  tlut  they  are  managed  by  the  City  Coun- 
cil. 

4.  It  denies  tliat  the  Mayor  and  Council  were 
Authorized  by  the  laws  mentioned,  or  that  it  was 
their  duty  to  levy  and  collect  the  taxes  men- 
tioned. 

5.  It  (denies  that  the  issue  of  the  bonds  for 
Improvements  was  authorized  by  a  vote,  as  al- 
lej^. 

It  avers  that  on  or  about  the  19th  of  June, 
1881,  the  Mayor  and  Aldermen  were,  and  ever 
«ince  have  been,  enjoined  by  the  decree  of  the 
Dirtrict  Court  of  Scott  County  from  levying 
«ny  tax  to  be  applied  in  payment  of  the  princi- 
pal or  interest  of  the  railroad  bonds  in  question. 

6.  It  denies  that  the  anessed  valuation  ever 
Amounted  to  $5,000.000— that  in  the  year  1867 
it  amounted  to  only  $4,893,428. 

7.  It  denies  that  the  valuation  never  exceeded 
half  the  cash  value,  and  avers  that  the  City 
Oouncil  has  always  performed  its  duty  in  re- 
spect to  correcting  erroneous  assessments. 

Some  details  are  given  as  to  the  expenditures 
■of  the  City,  which  it  is  not  deemed  necessary 
particularly  to  advert  to.  The  relator  astied 
leave  to  amend  the  writ  as  to  the  name  in  which 
it  was  issued.  Leave  was  given  and  it  was 
Amended  accordingly.  To  the  averment  that  the 
writ  was'misdlrected,  he  replied  that  it  was  di- 
Tected  properly,  the  Mayor  and  Aldermen  com- 
posing the  City  Council.  To  each  of  the  several 
parts  of  the  residue  of  the  return  he  demurred 
-specially.  At  the  argument  of  the  demurrer  he 
abandoned  his  clidm  for  the  levyins  of  a  tax  of 
•one  mill  for  a  sinking  fund,  and  tne  parts  of 
the  writ  relating  to  the  subject  were  stricken 
out.  The  court  sustained  the  demurrer.  The 
•defendants  elected  to  abide  by  it  and  made  no 
further  return.  Thereupon  the  court  awarded 
«  peremptory  mandamtu,  as  prayed  for. 
■666  9  Wau,. 


The  learned  counsel  for  the  plaintifDs  in  error 
have  referred  to  a  statute  of  Iowa  aa  regulating 
the  practice  in  this  class  of  cases.  It  is  proper 
to  remark  that  the  provisions  of  that  statute  not 
having  been  adopted  by  a  rule  of  the  circidt 
court  for  that  district,  could  have  no  effect  in 
this  proceeding.  A  state  law  prescribing  rules 
of  practice  has  no  efficacy  proprio  vigcre  in  tiie 
courts  of  the  United  States.  It  can  only  be 
made  effectual  by  adoption  in  the  proper  man- 
ner. 

The  point  that  the  writ  was  misdirected  is 
not  well  taken.  The  direction  was  substantially 
correct,  and  the  court  properly  disregarded  the 
objection. 

To  the  proposition  that  the  bonds  issued  by 
the  City  for  improvement  purposes  were  not 
sanctioned  by  the  requisite  popular  vote  there 
are  two  answers:  (1)  The  respondents  are  con- 
cluded by  the  judgment  at  law.  They  cannot 
go  behind  it  to  raise  any  question  touching  the 
sufficiency  of  either  of  the  causes  of  action  upon 
which  it  was  rendered.  (2)  It  is  not  denied 
that  the  relator  was  an  innocent  purchaser.  In 
that  event,  if  the  bonds  could  have  been  properly 
issued  under  any  circumstances  be  had  a  right 
to  presume  they  were  so  issued,  and  as  acainst 
him  the  City  is  estopped  to  deny  their  validity. 
Aurora  C'i^  ▼.  WeH  [anU,  42];  BeMt  v.  Ifor- 
ganlanU,  2051;  Meuer  v.  MtuaUine,  1  Wall. 
893  [68  U.  8..  XVII.,  667];  Mereer  Countuy. 
Baeket,  Idem,  98  [68  U.  S.,  XVII.,  S49]:  Van 
Hottrup  V.  Madimm  City,  Idem,  207  [68  U.  S., 
XVII.,  689];  Supernton  v.  Behenek,  6  Wall., 
784  [72  U.  8.,  XVIII.,  660]. 

The  injunction  cannot  avail  the  respondents. 
The  relator  was  not  a  party  to  the  proceeding. 
If  he  had  been,  it  is  not  competent  for  a  state  tri- 
bunal thus  to  paralyze  the  process  issued  from 
a  court  of  the  United  States  to  give  effect  to  its 
judgment.  This  is  a  sound  and  salutary  prin- 
ciple. It  is  vital  to  the  beneficial  existence  of 
the  National  Courts,  and  has  heretofore  been  ap- 
plied by  this  tribunal,  upon  the  fullest  consid- 
eration, in  other  cases  presenting  the  same  ques- 
tion. Rigg*  V.  Johnton  County,  6  Wall.,  166 
[78  U.  8.,  XVIII.,  768];  U.  8.  v.  The  Council 
of  Keokuk.  Id.,  616  [78  U.  8.,  XVUl.,  934]. 

The  denials  of  the  averments  in  the  writ  touch- 
ing the  cash  value  of  the  property  assessed  are 
immaterial.  In  any  event  it  was  the  right  of 
the  relator  to  have  the  respondents  required  to 
supervise  the  valuation ,  ana  to  correct  the  errors, 
if  any,  which  might  be  found  to  exist. 

The  allegations  of  the  return  as  to  the  tax 
laws  relied  upon  by  the  relator,  and  the  powers 
and  duties  of  the  respondents  under  them,  could 
have  been  more  appropriately  presented  upon 
the  motions  to  quash  the  writ,  or  by  a  demurrer. 
They  were  not  insisted  upon  in  the  argument 
at  the  bar.  We  shall,  therefore,  content  our- 
selves by  remarking  that  we  are  satisfied  with 
the  conclusions  upon  the  subject  reached  by  the 
court  l>elow.  U.  8.,  ex  ret.  Buiz,  v.  Mtueatine 
[ante.  490]. 

We  think  the  demurrer  to  the  return  was 
properly  sustained,  and  the  order  for  a  peremp- 
tory writ  of  mandamu*  properly  made. 

Thejvdgment  of  t/te  Circuit  Court  it  affirmed. 


ated-9  Wall..  «7, 419 ;  10  Wall.,  64.5 ;  lOS  U.  8..  484 ; 
1  Hughes.  28$:  4t  N.  J.  L..  283;  5  Dill.,  323 ;  2  Wood, 
476, 478;  1  MoCrary,  389, 370. 
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J.  G.  W.  FINCKE,  Appt.. 
«. 
THE    STEAMBOAT     FAIRBANKS,    her 
Tackle,  etc..  The  New  Yohk  and  Wash- 
iWGTON  Steamboat   Company,  Claimants. 

(See  8.  C.  "ThsFaifbariki,"  8  Wall., 4I0-1SS.) 
BuU*  qf  Tiatigation^^reeoeerjf  for  eoBition. 

A  steamablp  when  approaohlog  a  lalUag  vesael 
must  keep  out  of  the  way,  aad  the  sailing  vessel  is 
required  to  keep  Its  course. 

An  error  committed  by  the  veael  required  to 
keep  her  course,  after  the  approaching  vesael  Is  so 
near  that  the  collision  is  inevitable,  will  not  Im- 
pair lier  right  to  recover  for  the  injuries  resulting 
from  the  ooUistoQ,  if  she  was  otherwise  without 
fault. 

[No.  118.] 
Arffutd  Mar,  li,  1870.  Decided  Mar.  SS,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Slates  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United-  States  for  the  Southern 
District  of  New  York,  by  the  appellant,  to  re- 
cover damages  resulting  from  a  collision.  The 
court  decreMi  in  favor  of  the  libelants.  This 
decree  having  been  reversed  by  the  circuit 
court,  on  appeal,  the  libelant  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Jamea  C.  Carter,  for  appellant: 

The  sailing  vessel  is  not  merely  privileged, 
but  required  to  act  a  passive  part,  and  her  gen- 
eral duty  is,  therefore,  expressed  in  the  rule 
that  she  must  keep  her  course. 

The  Oregon  v.  Soeea,  18  How.,  670  (SO  U.  8.. 
XV.,  S16);  SteanuMp  Oo.  v.  Rumliall,  31  How., 
878 (62  U.  8.,  XVI.,  144). 

The  maritime  law  requires  the  steam  vesssel, 
not  merely  to  prevent  the  collision,  but  to  pre- 
vent as  far  as  possible  all  hazard  or  danger  of  a 
collision.  In  other  words,  not  to  bring  on  a 
dangerous  proximity,  but  to  give  the  sailing 
vessel  a  wide  berth. 

Same  authorities  as  above  cited.  St.  John  v. 
Paine,  10  How..  588;  Qtnfee  OhirfY.  FUihugh, 
la  How.,  461. 

Mntr*.  Robert  D.  Benedict  and  E.  C. 
Benedict,  for  appellees: 

The  libelant  must  satisfy  the  court  that  the 
brig  was  free  from  fault,  and  be  must  estabrish, 
by  preponderating  evidence,  that  the  loss  -was 
occasioned  by  the  culpable  negligence  of  the 
steamer. 

T/ui  John  m-ater,  21  How.,  104  (63  U.  S.. 
XVL,  110);  T/ie  Morning  Light.  3  Wall.,  557 
(67  U.  8.,  XVII.,  863);  The  Grace  Qirdltr 
{ante.  116). 

Where  it  appears  plainly  that  the  sailing 
vessel  in  such  a  case  changed  her  course,  the 
burden  of  proof  is  upon  her  to  justify  herself 
for  the  decree  is  against  her. 

"  The  rule  that  a  steamer  must  take  care  and 
avoid  a  sailing  vessel,  if  she  keeps  her  course. 


NoTB.— 0>S<«lon  :  rtghU  of  tUam  and  iaIUna  vt»- 
Mls  vMh  reference  to  each  other,  and  inpaeeing  and 
meeting.  See  note  to  St.  John  v,  Paine,  SI  U.  8.  (10 
How.),  567. 
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is  equally  imperative  that  the  latter  most  not' 
change  her  courae.  If  she  does,  she  is  in  fault. 
and  cannot  invoke  the  rule  aninst  the  steamer." 
Nelson,  J.,  in  SeoUa,  6  Blatchf..  228;  Me, 
also.  The  Meander,  Holt's  Rule  of  the  Road, 
244;  The  Anglo  Norman,  1  Newb..  492-4S4 

Mr.  JutUee  Cim>rd  delivered  tbe  opiaioa 
of  the  court: 

Rules  and  regtilations  for  preventinft  onllU- 
ions  on  navigable  waters  between  ships  aad 
vessels  engaged  in  our  mercantile  manne,  as 
well  as  between  ships  and  vessels  in  the  Navy 
of  the  United  States,  have  been  prescribed  by 
Congress. 

Steam  vessels,  when  under  way,  are  required 
to  carry  a  bright  light  at  foremasthead,  so  cod- 
structed  as  to  show  a  uniform  and  unbrokea 
light  over  an  arc  of  the  horison  of  twenty 
points  of  the  compass,  so  fixed  as  to  throw  (lie 
light  ten  points  on  each  side  of  the  ship,  to  wit: 
from  right  ahead  to  two  points  abaft  the  beam 
on  either  side,  and  of  sudi  a  diameter  as  to  he 
visible,  on  a  dark  night  with  a  clear  atmosphere, 
at  a  distance  of  at  least  five  miles.  They  are 
also  required  to  carrv  a  green  light  on  the  star- 
board side  and  a  red  light  on  the  port  side,  so 
constructed  as  to  throw  a  uniform  and  un- 
broken light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the 
Ught  from  right  ahead  to  two  points  ab«{t- tiie 
boim,  the  former  on  tbe  starboard  side  a^the 
latter  on  the  port  side,  and  of  such  a  character 
respectively  as  to  be  visible,  on  a  dark  night 
wiUi  a  clear  atmosphere,  at  a  distance  of  atleutt 
two  miles.  Both  of  the  colored  lights  are  re- 
quired to  be  80  fitted  with  inboard  screens,  pro- 
iecting  at  least  three  feet  forward  from  tbe 
light,  so  as  to  prevent  these  lights  from  being 
seen  across  the  bow.  18  Stat  at  L.,  68;-14 Stat 
atL.,  338,  sec.  11. 

Sailing  ships,  under  way,  are  required  by  the 
first  named  Act,  to  carr^  the  same  lights  as 
steamships,  under  way,  with  the  exception  of 
the  white  masthead  light,  which  they  shall 
never  carry. 

Reference  will  only  be  made  to  two  or  three 
of  the  sailing  rules  enacted  by  Congrns,  as 
none  of  the  others  have  any  application  in  thia 
case. 

By  the  15th  article  it  is  provided  that  if  two 
ships,  one  of  which  is  a  sailing  ship  and  the 
other  a  steamship,  are  proceeding  in  such  direc- 
tions a»  to  involve  risk  of  collision,  the  steam- 
ship shall  keep  out  of  the  way  of  the  s^ng- 
ship.  Steamships,  when, approaching  another 
ship  so  as  to  involve  risk  of  collision,  are  also 
required  to  slacken  their  speed,  and.  if  neces- 
sary, to  stop  and  reverse;  and  the  18ih  article 
provides  that  where  one  of  two  ships  is  re- 
quired to  keep  out  of  the  way,  the  othrr 
shall  keep  her  course,  subject  to  the  qualifica- 
tions that  due  regard  must  be  had  to  all  dangers 
of  navigation,  and  to  any  special  circumstances 
which  may  exist  in  any  particular  case,  render- 
ing a  departure  from  those  rules  necessary  U> 
avoid  immediate  danger.     IS  Stat  at  L.,  6L 

Sailing  vessels  emploved  in  the  mercantile 
service  were  not  required  to  carry  lights  befoi* 
the  passage  of  the  first  named  Act  of  (Jongrasi, 
but  the  sailing  rules  as  previously  defined  by 
the  decisions  of  this  court  in  the  pwticulan  un- 
der consideration,  were,  in  substance  and  effect, 
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the  same  as  those  enacted  by  Congresa,  aa  ap- 
pears by  several  reported  cases.  Steemuhip  Qt. 
▼.  RumbaU,  81  How.,888[62U.  S.,  XVI.,  148]; 
St.  Jchnv.  Paine.  10  How.,  688;  The  Otnetet 
CM</;i8How.,481. 

Beyond  question  those  cases  show  that  a 
steamship  when  approaching  a  sailine  vessel 
must  keep  out  of  the  way,  and  that  salllog  ves- 
sels are  required  to  keep  their  course  in  order 
that  the  steamship  may  not  be  led  into  error  or 
be  baffled  in  her  endeavors  to  keep  out  of  the 
Way.  Bound  to  keep  out  of  the  way,  the  steam- 
ship may  go  to  the  right  or  left,  and  in  order 
that  she  may  determine  the  matter  wisely,  so  as 
to  prevent  any  disaster,  the  correlative  duty  is 
required  if  the  sailing  vessel  that  she  shall  keep 
her  oouiae. 

Many  of  the  material  facts  in  this  case  are 
either  witiiout  dispute  or  are  so  fully  proved  as 
not  properly  to  M  regarded  as  the  subject  of 
controversy.  Both  parties  agree  that  the  col- 
lision occurred  at  eleven  o'clock  in  the  evening 
Of  the  6th  of  June,  1864,  off  the  coast  of  New 
Jeney,  some  fifteen  miles  east  of  the  Highlands. 
Just  before  it  occurred  the  brig  was  neading 
north  by  east,  and  was  bound  for  the  Port  of 
Ifew  York  on  a  voyage  from  Turk's  bland,  and 
the  witnesses  agree  that  the  wind  was  south- 
east and  that  the  brig,  when  close-hauled,  would 
lay  within  six  points  of  the  wind,  so  that  she 
bad  the  wind  five  points  free.  Though  not 
stormy  it  was  rather  dark,  as  there  was  some 
base  on  the  water,  but  the  brig  was  sailing  four 
or  five  knots  an  hour,  and  there  were  no  other 
vessels  in  sight.  On  the  other  hand,  the 
steamer  was  bound  on  a  voyage  from  the  Port  of 
New  York  to  Washington,  and  was  beading 
south  by  west,  and  her  speed  was  eight  knots  an 
hour. 
'  Some  conflict  exists  in  the  testimony  as  to 
the  point  whether  the  brig  had  the  required 
lights  uid  whether  she  kept  her  course  as  al- 
leged in  the  libel,  or  whether  sbe  changed  it  as 
alleged  in  the  answer,  but  It  will  be  sufficient  to 
state  the  facts  as  they  appear  to  the  court 
without  reproducing  the  testimony  of  the  wit- 
nesses or  attempting  to  reconcile  their  contra- 
dictory statements. 

The  vessels  were  less  than  half  a  mile  apart 
when  the  brig  was  descried  by  the  steamer, 
and  it  is  satisfactorily  proved  that  the  brig  had 
the  required  lights  and  tliat  her  lookouts  were 
properly  stationed  on  the  forward  part  of  the 
vessel.  At  that  time  it  was  the  master's  watch 
on  board  the  steamer,  but  the  better  opinion 
from  the  evidence  is  tliat  he  was  in  the  pilot 
house  and  not  on  deck,  as  stated  in  his  deposi- 
tion. He  admits,  however,  that  he  saw  the  ap- 
proaching vesKl,  and  that  he  knew  that  it  was 
A  sailing  vessel,  and  his  statement  is  that  he 
dumged  the  course  of  the  steamer  from  south 
by  west  to  south-south  east,  which  cannot  be 
correct,  because  if  he  bad  dcme  so  there  could 
not  have  been  any  ocrfliaion,  as  the  speed  of  the 
steamer  was  douDle  that  of  the  brig.  But  the 
second  mate  was  on  deck  at  the  same  time,  and 
he  states  that  tlie  master  was  in  the  pi  lot  house, 
and  that  he  went  to  the  pilot  house  where  the 
master  was  and  told  Idm  that  there  was  a  vessel 
ahead,  and  that  the  master  directed  the  man  at 
the  wheel  to  change  the  course  of  the  steamer 
half  a  point  to  the  eastward;  that  he  then 
went  forward  and  walked  around;  that  it  ap- 
See9  Wall. 


pearingtohim  that  the  brig  had  also  changed 
her  course  in  the  same  way,  he  went  back  to 
the  pilot  house  and  so  informed  the  master,  and 
that  the  master  then  told  the  wheelsman  to  let 
the  steamer  come  up  half  a  point  more  to  the 
eastward.  When  the  master  gave  the  second 
order  he  came  out  of  the  pilot  house,  ap  the  sec- 
ond mate  testifles,and  looked  at  the  approaching 
vessel.  Beyond  question  he  must  at  once  have 
discovered  that  the  order  just  given  was  insuffi- 
cient to  prevent  a  collision,  ana  he  immediately 
retumea  to  the  pilot  house  and  directed  the 
helmsman  to  change  the  courw  to  southeast, 
which  is  the  order  Be  should  have  given  in  the 
first  instance.  But  it  is  evident  that  his  memory 
is  unreliable,  as  it  is  clear  that  the  oolllsioo 
could  not  have  occurred  if  he  had  given  that 
order,  or  the  one  he  says  he  gave,  when  the  brig 
was  first  s^n  by  the  steamer. 

Precautions  must  be  seasonable  to  be  Of  any 
avail,  but  it  was  too  late  when  he  gave  the  last 
order,  as  the  second  mate  testifies  that  the  jib- 
boom  of  the  brig,  by  the  time  the  order  was 
obeyed,  was  not  more  than  thirty  yards  from 
the  steamer.  Even  if  tested  alone  by  the  testi- 
mony of  the  witnesses  on  board  the  steamer,  the 
court  is  fully  satisfied  that  the  first  two  orders 
were  not  of  a  character  to  avoid  a  collision,  and 
that  the  third  order  was  not  given  In  season  to 
accomplish  the  desired  result.  Confirmed  as 
this  theory  is  by  the  testimony  of  the  mate  and 
pilot  of  the  brig,  the  court  has  no  hesitation  in 
adopting  it  as  correct. 

Suppose  the  f actto  be  so,Btill  it  iscontended  by 
the  claimants  that  the  decree  of  the  Circuit 
court  must  be  affirmed  because  they  insist  that 
the  brig  changed  her  course,  and  that  if  she  liad 
kept  it,  as  she  was  bound  to  do,  the  collision 
would  not  have  occurred.  Grant  that  the  con- 
clusion would  follow  if  the  theory  of  fact  in- 
volved in  the  proposition  was  correct,  still  the 
views  of  the  claimants  cannot  be  sustained,  as 
the  fact  alleged  is  not  satisfactorily  proved. 

From  the  time  the  steamer  was  first  seen,  to 
the  time  of  the  collision,  the  deck  of  the  brig 
was  in  charve  of  her  mate,  and  he  testifies  posi- 
tively that  the  brig  did  not  change  her  course, 
as  is  supposed  by  the  claimants;  and  the  pilot 
of  the  brig,  who  went  below  before  the  col- 
lision, testifies  that  her  course  when  he  left  the 
deck  was  north  by  east,  and  that  when  he 
came  on  deck,  just  before  tlie  collision,  no 
alteration  had  been  made  in  the  course.  No  wit  - 
ness  examined  in  the  case  on  either  side  is  able 
to  support  that  theory  by  any  positive  state- 
ment, out  the  attempt  of  the  claimants  is  to 
establish  the  theory  by  circumstances,  of  which 
the  principal  one  is  the  appearance  of  the  steamer 
where  she  was  struck  by  the  Inig  on  her  star- 
board bow.  Thev  contend  that  it  was  a 
square  blow,  and  uiat  the  character  of  the  in- 
jury to  the  steamer  shows  that  the  approach  of 
the  brig  was  at  right  angles  and  not  head  on,  as 
th^  were  substantially  approaching  when  each 
was  first  descried  by  the  other. 

Although  it  must  l)e  admitted  that  the  argu- 
ment is  mgenioos  and  exceedingly  well  put, 
still  the  decudve  answer  to  it  is  that  the  circum- 
stances adduced  do  not  satisfy  the  court  that 
an^  such  change  of  course  was  made  by  the 
bng  as  is  supposed,  certainly  not  until  the 
proximity  of  the  two  vessels  was  so  close  that  a 
collision  was  inevitable,  and  then  it  is  quite 
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clear  that  the  steamer  made  a  sudden  change, 
and  it  may  be  that  the  brig  also  changed  her 
course,  as  is  supposed  by  the  claimants.  Fault, 
under  such  circumstances,  will  not  be  imputed 
to  the  vessel  required  to  keep  her  course  if  she 
was  otherwise  blameless.  Smnuhip  Go.  v. 
SunUxM^  31  How.,  884  [62  U.  8..  XVI.,  148]. 
An  error  committed  by  the  vessel  required  to 
keep  her  course,  after  the  approaching  vessel  is 
so  near  that  the  collision  is  inevitable,  will  not 
impair  her  right  to  recover  for  the  injuries  re- 
sulting from  the  collision  if  she  was  otherwise 
without  fault,  for  the  reason  that  those  who  put 
the  vessel  in  that  peril  are  chargeable  with  the 
error,  and  must  answer  for  the  consequences 
which  it  occasioned.  Bentltyy.  Coj/ne,AWa\h, 
618  [71  U.  8. ,  XVIII. ,  469].  Examined  in  the 
light  of  these  suggestions,  our  conclusion  from 
the  evidence  is  that  the  steamer  was  wholly  in 
fault. 

Deeree  rtMned  and  the  eaiue  remand^,  wUh 
dkvetimtoc^rmViedeeretoftheDiitrietOourt. 

Clted-l  Bro..8in. 


THE  STEAMBOAT  JAME8  GUY,  HER 
TACKLE,  ETC.,  William  J.  Hbalt,  Claim- 
ant, Appt., 

V. 

YOUNG  TALL. 

(See  B.  C,  "  The  Ouy,"  9  Wail.,  T58,  TB8J 

BepairB  on  veisel  a  Hen — aeeeplanee  for,  lehen 
not  paymtnt. 

Beaaonable  repairs  on  a  vessel  in  a  forel^  port, 
ordered  br  the  owner,  are  a  Uen  on  the  vessel  which 
may  be  enforced  In  admiralty. 

Aoceptanoes  for  the  amount  of  repairs,  given  by 
suoh  owner  who  was  insolvent,  and  which  were  not 
taken  In  payment,  are  not  payment. 

[No.  »7.] 
Argved  Jan.  te,  1870.    Deeidtd  Mar.  S8, 1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

The  libel  in  this  case  was  filed  by  the  defend- 
ant in  error,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York, 
to  recover  the  cost  of  certain  repairs  made  to 
the  steamboat,  James  Ouy.  A  decree  having 
been  entered  in  favor  of  the  libelant,  the  claim- 
ants of  the  boat  took  an  appeal  to  the  circuit 
court,  by  whidi  the  said  aecree  was  affirmed; 
whereupon  the  claimant  sued  out  this  writ  of 
error. 

The  case  In  further  stated  by  the  court. 

Mutri.  Beebe  db  Chas.  Donahue  and  Wm. 
M.  ETarts,  for  plaintiffs  in  error: 

The  contract  to  pled^  the  vessel  must  be  on 
a  mutual,  express  or  implied  contract.  The 
credit  cannot  be  a  silent  one  of  the  libelant's 
own  making. 

Liens  of  the  character  here  set  up  are  not 
favored  in  this  court  nor  by  any  system  of  laws. 
They  are  rtrietittimi  June,  and  are  not  to  be 
sustained  but  on  the  moat  ample  proof. 

PraUv.  awi,l»How..86»(60  U.S..  XV.,660). 

It  must  be  that  supplies  were  necessary  and 
ootdd  be  obtained  only  by  a  credit  on  the  vessel. 

1  Pars.  Mar.  Law.,  491;  see,  also,  4  Wash. 
(8.  C),  458. 

Meeirt.  WllU»m  W.  Ooodrleh  and  Or- 
vUle  Horwita,  for  defendant  in  error: 
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The  supplies  were  necessary.  The  work  wit 
ordered  by  the  owner,  and  he  was  the  best 
judge  of  its  necessity.  7^  Alemnder,  1  W. 
Rob.,  868;  Ttu  Sophie,  1  W.  Rob..  869. 

It  is  afflrmativeir  established  by  the  positive 
testimony  of  the  libelant,  that  credit  was  given 
to  the  vessel.  This  bill  was  charged  to  the 
vessel  upon  libelant's  book,  and  the  l<ill  was  so 
rendored  to  the  owner  and  was  by  taim  received 
without  objection  or  dispute. 

"  Where  repairs  have  been  made  or  neces- 
saries have  been  furnished  to  a  foreign  ship,  or 
to  a  ship  in  a  part  of  the  State  to  which  she 
does  not  belong,  the  general  maritime  law.  fol- 
lowing the  civii  law,  gives  the  party  a  lien  on 
the  ship  itself  for  its  securitv.  And  he  may 
well  maintain  a  suit  t»  rem  m  the  admiralty, 
to  enforce  his  rights.'' 

The  Gen.  SmiM,  4  Wheat,  448;  I%«  Jerum- 
km,  8  Gall.,  849;  Smith  t.  The  JBaeUm  BaO- 
road,  1  Curt. ;  7wma*Y.  Os&onM(/i(dM  Taney), 
19  How.,  88  (60  U.  8.,  XV.,  541). 

There  Is  no  need  that  express  words  should  be 
used,  stating  that  the  crecut  la  given  to  the  ves- 
sel at  the  time  of  the  contract. 

The  Blita  Jane,  1  Sprague,  158;  The  Aurora. 
1  Wheat,  96;  Peyrouxf.  Einoard,  7  Pet,  884: 
Datii  V.  A  NeiB  Brig,  GUp.,  478;  Dam  v. 
Child.  Daveis.  78;  Stevent  v.  2%«  SoHdmA,  1 
Pet  Adm.,  888;  Andrew  v.  Waa.  8  How.. 
678;  Zane  ▼.  The  Preeident,  4  Wash.  (C.  C). 
468;  North  y.  I%e  SagU.  Bee,  78;  Barehet  v. 
2%«  Dam,  Crabbe,  186 ;  Uis  Biffatl  (<mte,  866). 

Mr.  Chitf  JuiOee  CluMe  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  Southern  District  of  New 
York  sitting  in  admiralty. 

The  libel  claimed  a  lien  on  The  James  Guy 
for  repairs  made  upon  her  by  the  libelant  and 
alleged  to  be  necessary  to  fit  her  for  the  i»ose- 
cution  of  her  employment  That  empl<qmient 
was.  in  connection  with  several  other  boats,  the 
transportation  of  the  government  mails  and  of 
passengers,  and  of  f reieht  between  Norfolk, 
Virginia  and  Newbem.  North  Carolina. 

Baltimore  was  not  the  home  port  of  The  Onv. 
Indeed  it  is  admitted  in  the  answer  that  she  did 
not  belong  to  Maryland. 

The  evidence  shows  that  the  repairs  were 
ordered  by  one  Oln^,  who  called  himself  pro- 
prietor and  agent  of  the  line,  and  seems  to  have 
been  the  owner  of  The  Guy,  and  that  they  were 
reasonablv  fit  and  neceesaiy. 

There  is  proof  that  the  libelants  received 
from  Olney  acceptances  for  the  amount  of  the 
repairs,  but  none  that  they  were  taken  in  ab- 
solute payment.  On  the  contrary,  it  appears 
that  the  acceptor  was  insolvent  and  unworthy 
of  credit  and  that  in  fact  the  credit  wasgiveB 
to  the  boat  - 

These  facts  being  established,  it  is  apparent 
that  this  case  must  be  governed  by  the  princi- 
ples settled  at  this  term  in  the  case  of  I%e 
Oraipeehot  [ante,  661]. 

Ine  deoree  ef  the  Otrevit  Oourt  woe  in  aeeeri- 
anee  with  thoeeprineipU*,  and  mutut  be  ajbmti. 


Att'g-l  Ben.,  lU. 

cited-io wiui-ni, ta:  a  aiss.  un,  m;  s i 

182 ;  7  Blatohf .,  m :  U  Blatohf ..  MI :  U  Blatdif .. ». 
iZ;  IBro..  589:  l>Ben.,88;SHaffhes,nt;  SHnrlMa. 
486;  8  Bawy.,  »t ;  t  Uw„  4tO. 
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THE  CITY  OP  KENOSHA,  Fiff.  in  Err., 

V. 

AI^ONZO  CAMPBELL. 

Second  appeal— judgment  affirmed. 

When  In  punuaooe  of  a  decision  of  this  court,  a 
new  Judtrment  In  rendered  by  the  court  below, 
which  Is  sought  to  be  reversed,  on  the  ground  that 
on  the  former  hearing  an  Important  and  controll- 
ing fact  was  misapprehended  by  this  court,  held, 
that  there  was  no  mlsapprehenuon. 

[No.  144.] 
Argued  Mar.  St,  1870.    Decided  Apr.  4, 1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court.  See,  also, 
the  report  of  the  previous  decision  by  this 
court,  in  this  case,  as  CampbM  v.  Kenosha,  6 
Wall.,  1»4(78  U.  8.,  XVIII..  610). 

Mr.  John  W.  C»ry,  for  plaintiff  in  error: 

This  cause  when  formerly  before  this  court, 
was  eTidentlT  decided  upon  the  hypothesis  that 
the  Act  of  Mar.  22,  1858.  authorizing  the  loan- 
ing of  the  credit  of  the  City  to  the  railroad  for 
$160,000  was  in  full  force  as  an  authority  to 
ms^e  this  subBcriplion ;  and  that  the  subscrip- 
tion and  scrip  should  be  upheld  for  that  reason. 

By  reference  to  the  syllabus  of  the  case,  as 
reported  in  6  Wall.,  194  (supra),  we  find  the 
suMtance  of  the  decision  stated  as  follows: 
"  Where  the  Legislature  of  the  State  passes 
two  Acts,  one  (which  by  the  Constitution  it 
had  the  power  to  pass)  authorizing  a  city  to 
subscribe  a  limited  amount  ($160,000)  of  stock 
to  a  railroad,  another  (which  by  the  Constitu- 
tion it  had  no  power  to  pass)  authorizing  it  to 
subscribe  an  unlimited  amount,  and  the  city 
professing  to  act  under  the  one  which  author- 
ized the  unlimited  amount,  subscribed  the 
limited  amount  of  $160,000,  a  subsequent  rec- 
ognition by  the  Legislature  of  the  subscrip- 
tion aa  legal,  validates  the  subscription." 

The  court,  all  through  the  opinion,  treats  the 
case  as  one  where  there  was  a  valid  authority 
to  make  the  subscription,  and  that  the  city 
authorities  in  making  it  had  by  mistake 
acted  under  an  invalid  authoritv,  and  that 
such  a  mistake  was  curable.  See  Op.,  6  Wall., 
199  (72  U.  S..  XVm.,  611). 

In  this  supposition  the  court  was  entirely  mis- 
taken, for  the  reason  that  at  the  time  when 
such  subscription  was  made,  there  was  no  such 
valid  authority  as  was  supposed. 

The  Act  of  Mar.  28,  1863,  was  exhausted  in 
1858,  by  the  issue  to  the  full  amount  authorized 
to  be  issued  under  it;  the  whole  of  which  is 
now  outstanding  as  a  debt  against  the  said  City. 

Hence,  at  the  time  when  this  scrip  was  issued 
Id  1866,  the  said  Act  of  Mar.  28,  1868,  was  no 
authority  for  the  issue  of  the  same.  The  de- 
ci«on  of  this  court,  therefore,  in  this  case, 
based  upon  the  hypothesis  that  said  Act  was 
then  in  full  force  and  a  valid  authority  for 
making  the  subscription,  is  wholly  inapplica- 
ble to  the  case  as  it  is  now  presented. 

That  decision  held  the  subscription  and  the 
Issue  of  this  scrip  valid  by  reason  of  that  law, 
supposing  it  to  be  in  full  force;  but  it  now  ap- 
pears that  that  law  had  been  exhausted  more 
than  three  years  previously,  and  therefore  it 
was  no  authority  whatever  for  this  scrip  or 
subscription. 
See  9  Wall. 


We  are,  therefore,  not  asking  the  court  to 
reverse  its  former  decision,  but  have  presented 
a  new  case  on  the  facts,  which  renders  the  for- 
mer decision  inapplicable  to  this  case  as  it  ia 
now  presented. 

There  was  no  authority  in  the  City  to  sub- 
scribe to  the  capital  stock  and  issue  its  orders 
or  scrip  in  aid  of  the  Kenosha  and  Beloit  Rail- 
road Company,  and  the  scrip  issued  for  that 
purpose  is,  therefore,  void. 

The  plaintiff,  in  order  to  recover,  was  bound 
to  show  affirmatively  that  such  authority  ex- 
isted ;  there  was  no  presumption  in  his  favor  on 
this  point.  Thompson  y.  Lee  Go.,  3  Wall.,  830 
(70  t.  S.,  XVIII.,  178). 

The  pretended  authority  upon  which  the 
City  acted,  was  section  8  of  the  amendment  to 
the  city  charter,  approved  Mar.  23,  1868,  and 
the  ordinance  and  other  proceedings  passed  by 
said  City  in  pursuance  of  said  Act. 

We  deny  that  said  Act  and  the  proceedings 
under  it  were  any  authority  for  the  issue  of 
said  scrip  or  orders,  for  the  reason  that  said 
section  8  of  said  Act  was  in  direct  contraven- 
tion of  section  8,  art.  — ,  of  the  Constitution  of 
the  State  of  Wisconsin. 

As  an  original  proposition,  it  would  be  the 
duty  of  this  court  to  hold  said  section  8  uncon- 
stitutional and  void.  But  the  question  \a  not 
open.  It  has  already  been  passed  upon  by  the 
Supreme  Court  of  the  State  of  Wiscnnsin, 
which  is  a  proper  tribunal  to  determine  its  va- 
lidity under  the  Constitution  of  Wisconsin,  and 
its  decision  on  this  question  is  conclusive  upon 
this  court.    Foster  v.  Kenosha,  12  Wis.,  616. 

The  construction  ^i  ven  to  a  statute  of  a  State 
by  the  highest  judicial  tribunal  of  such  State, 
is  regarded  as  a  part  of  the  statute,  and  is  bind- 
ing upon  the  courts  of  the  United  States  as  the 
text. 

LMngieeay.  TTorren,  2  Black,603(67U.  S., 
XVn.,  262);  S)ielby  v.  Guy,  11  Wheat.,  361; 
McGluny  v.  SHUman,  8  Pet.,  270;  Oreen  v. 
Seal,  6  Pet.,  291;  Soss  v.  Duval,  18  Pet.,  45; 
Massingill  v.  Downs,  7  How.,  767;  Nesmith  v. 
Sheldon,  7  How.,  812;  VanSensselaer  v.  Kear- 
ney, 11  How.,  297;  WebsterY.  Cooper,  14 How., 
604. 

Mr.  Was.  P.  Ljmde,  for  the  defendant  in 
error. 

Mr.  CMif  Justice  CluMe  delivered  the  opin- 
ion of  the  court: 

The  record  in  this  case  was  before  us  at  the 
December  Term,  1866.  The  judgment  of  the 
court  below  had  been  in  favor  of  the  City  of 
Kenosha,  and  the  writ  of  error  was  prosecuted 
by  the  now  defendant  in  error.  The  judgment 
was  reversed ;  and  on  a  new  trial,  there  was  a 
judgment  against  the  Citv.  And  the  City  is 
now  plaintiff  in  error,  and  seeks  the  revemuof 
the  last  judgment. 

Counsel  have  labored  with  much  zeal  and 
ability  to  satisfy  the  court  that,  upon  the  former 
hearing  "  One  important  and  controlling  fact 
was  misapprehended,  or  did  not  suffldently 
appear  in  the  case  at  that  time."  But  we  are 
not  convinced  that  there  was  any  such  misap- 
prehension, or  that  any  important  fact  escapM 
the  observation  of  the  court. 

Tkejudgment  of  the  (Xrouit  Court,  ther^ore, 
must  he  (^rmed. 

Under  the  circumstances  of  the  case,  how- 
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eyer,  we  canDOt  say  that  it  was  prosecuted 
merely  for  delay.  The  motion  for  affinnance 
with  ten  per  cent,  damages,  must,  therefore,  be 
denied. 


OTIS  H.  WEED  AND  ORIN  SHERMAN, 
Copartners,  as  O.  H.  Wkbd  &  Comfamy, 
Plffi.  in  En., 

V. 

JOHN  H.  CRANE. 

Whert  there  it  nothing  to  renew  in  the  record, 
judgment  ajflrmed. 

Where  in  the  record  there  is  no  ezoeptlon  to  any 
ruling  of  the  court  upon  the  trial  nor  to  the  report, 
nor  to  any  rulinir  of  the  court  in  relation  to  it, 
there  is  notliinar  which  can  be  reviewed,  and  the 
judgment  will  be  aiBrmed. 

[No.  128.] 
Submitted  Mar.  16, 1870.    Decided  Apr.  i,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Macsacbusetts. 

This  was  a  suit  at  law  brought  to  recover 
damages  for  infringement  of  letters  patent, 
issued  to  Uie  defendant  In  error. 

The  parties  by  stipulation  agreed  that  the 
jury  might  find  a  venlict  without  assessing  the 
actual  damages,  and  that  after  verdict  for  plaint- 
iff, the  damages  might  he  fixed  and  determined 
by  an  assessor  appointed  for  that  purpose  by 
the  court;  the  object  being  to  avoid  ^mg  into 
evidence  before  the  jury,  which  might  prove 
unnecessary  if  the  defendant's  plea  was  sus- 
tained. 

The  case  was  then  duly  submitted  to  the  jury, 
and  a  verdict  found  for  the  plaintiff  below,  and 
no  exceptions  were  taken  by  either  party  dur- 
ing the  trial;  upon  the  rendition  of  a  verdict 
for  the  plaintiff  below,  the  clerk  of  the  court 
was  duly  appointed  to  assess  the  damages  pur- 
suant to  the  agreement  of  the  parties,  ana  he 
made  his  report,  or  assessment  of  damages,  in 
writing  to  the  court,  which  report  contained  a 
statement  at  large  of  a  portion  of  the  evidence 
taken  by  the  assessor,  and  of  liis  conclu8ion» 
therefrom,  and  of  his  decisions  upon  the  ad- 
missibility or  inadmissibility  of  certain  testi- 
mony at  certain  stages  of  the  hearing.  Upon 
the  coming  in  of  the  assessor's  report  as  to  the 
damages,  the  parties  were  duly  heard  by  the 
court  as  to  the  allowance  or  adoption  of  the 
sum  fixed  by  the  assessor  as  the  damages  sus- 
tained by  the  plaintiff;  and  after  such  hearing 
and  allowance  of  the  damages  so  found  by  the 
the  assessor,  the  court  ordered  judgment  in 
said  suit  for  the  plaintiff  t)elow,  and  no  excep- 
tion was  ever  taken  by  the  defendant  below  to 
any  opinion  or  ruling  of  the  court  lielow  at 
this  time  or  at  any  time;  and  there  is  nothing 
in  tlie  printed  record  to  indicate  any  objection 
made  by  the  defendant  below  at  any  stage  of 
the  proceedings,  excepting  at  the  hearings  be- 

To  reverse  the  judgment  of  the  court  below, 
the  defendants  sued  out  this  writ  of  error. 

Mr.  Jm,  B.  Sobb,  for  plaintiffs  in  error. 

Mr.  F.  A.  BroolWt  for  defendant  in  error: 

It  does  not  appear  that  any  rulings  in  mat- 
ten  of  law  were  made  in  the  court  below,  nor 
that  any  exceptions  were  taken  to  any  such 
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rulings,  nor  have  any  errors  been  assigned  to 
the  judgment  of  the  court  Iielow;  and  such 
judgment  should,  therefore,  be  affirmed.  Jamee 
V.  Bk.  (ante,  376);  Oeneret  v.  Bonnemer  (ante, 
227). 

Mr.  Chief  Juetiee  Cluwe  delivered  the  opt- 
ion of  the  court : 

On  looking  into  the  record  of  this  cause  we 
find  no  exception  to  any  ruling  of  the  court 
upon  the  trial,  nor  any  exception  to  the  report 
of  the  assessors,  nor  to  any  ruling  of  the  conrt 
in  relation  to  it.  There  is  nothing,  therefore,  in 
the  record  which  can  be  reviewed  here  upon 
error,  and  the  judgment  of  the  Circuit  Court 
mu»t  he  affirmed. 


RICHARD  ROE,  Casual  Ejector,  ahd 
GEORGE  P.  BURNETT,  Tenant  in  Pos- 
session, P{f.  in  Shr., 

9. 

JOHN  DOE,  ex  dem.  John  M.  M.  Cauiwixu 
(See  8.  C,  S  Wall.,  IBO-XMJ 

Vendee't  potteteion  under  eontraet  of  mU  tjfeet 
cf— attendee,  not  tenant — wAen  pofouion  be- 
comet  tortiout — rtotiee  to  qu&. 

If  a  ooDtraot  for  a  sale  of  lands  be  siteat  as  to 
posBeasIon  by  the  vendee,  be  is  not  entitled  to  it. 

If  tbe  contract  stipulates  for  pooacasion  by  the 
vendee,  or  tbe  vendor  puts  Urn  in  poaaeasioii,  be 
holds  as  a  licensee,  and  the  relation  of  landlord 
and  tenant  does  not  subalst  between  the  parties. 

In  such  case  the  vendee  cannot  dispnte  the  tiUe 
of  tbe  vendor:  the  assignee  of  the  vendee  is  as 
much  bound  by  tbe  estoppd  as  the  vmdee  himaelf. 

Upon  default  in  payment  of  any  installment  of 
the  purchase  money,  the  possession  becomes  tor- 
tious, and  the  vendor  may  at  on  oe  bring  eleotmeat. 

It  is  not  neoeasary  to  give  notice  to  quit  before 
bringing  ejectment,  according  to  the  looal  law  of 
Oeorgia. 

[No.  186.] 
Argued  Mar.  18, 1870.     Decided  Apr.  4,  1870. 

F  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the   Northern    District   of 
Geor^. 

This  was  an  action  of  ejectment  brought  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  Georgia,  by  the  defendant 
in  error,  for  the  recovery  of  a  certain  tract  of 
land. 

The  verdict  and  judgment  in  the  conrt  be- 
low having  been  for  the  plaintiff,  the  defend- 
ant sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mestri.  M.  Thompson  and  D.  A.  Walker, 
for  plaintiff  in  error: 

Burnett  entered  into  possession  lawfully,  and 
ejectment  could  not  be  sustained  against  him 
without  a  notice  to  emit,  or  a  notice  that  the 
contract  was  rescindea.  or  a  demand  of  pay- 
ment and  notice  of  rescinding. 

Litingtton  y.  Bryan,  1  Johns.,  822;  Jaebon 
V.  Sainton,  4  Wend.,  827;  Ooiligany.  Weed, 
6  Crauch  (C.  C),  607;  Neiobg  v.  Jaekton,  1  B. 
&  C,  448. 

A  person  who  enters  and  holds  land  nnder  a 
contract  to  buy  it,  is  to  be  regarded  as  at  leaK 
a  tenant  at  wul;  and  a  tenant  at  will  is  not  a 
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wrong-doer,  and  ejectment  will  not  lie  against 
him,  unless  his  tenancy  be  detennined  Sefore 
the  commencement  of  the  suit. 

a  Rich.  (8.  C),  842;  4  T.  R,  6«0;  1  Barn. 
■&  C,  126;  Leu)i»  y.  Btard,  18  East,  210; 
Brune  ▼.  JiatoUni,  10  East,  261. 

These  common  law  principles  apply  in  this 
case.     8  Wheat.,  212. 

The  Statutes  of  Georgia  require  a  demand  In 
siich  a  case  as  this.  Act  1827,  2  Cobb.  Oa., 
901,  903.    Irwin,  Rev.  Code  (Ga.),  sec.  2265. 

Matn.  Jajnea  E.  Brown  and  John  D. 
/to*,  for  defendant  in  error: 

The  charge  of  the  court  in  reference  to  de- 
mand and  notice  to  quit  before  action  brought, 
was  strictly  accurate.  The  substance  of  the 
charge  was,  that  Caldwell  was  not  bound  to 
m^e  a  demand  before  bringing  this  action; 
and  that  Burnett  was  not  entitled  to  notice  to 
quit  before  action  brought.  This  was  correct 
according  to  the  laws  of  Georgia.  It  is  the  well 
established  rule  of  law  and  the  constant  prac- 
tice in  this  State,  in  cases  between  vendor  and 
-vendee,  where  bond  for  titles  is  given,  and  the 
purcliaise  money  is  not  paid  when  due  accord- 
ing to  contract,  to  bring  ejectment  for  the 
premises  without  d  -"mand  or  notice. 

Jaeiaon  v.  Miller,  7  Cow.,  747;  MeHan  v. 
StanteU,  89  Ga. 


Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  District  Court 
<^  the  United  States  for  the  Xorthem  District 
of  Georgia.  The  suit  was  an  action  of  ejec^ 
ment,  prosecuted  by  the  defendant  in  error  to 
recover  possession  of  the  premises  described  in 
his  declaration.  The  view  which  we  take  of 
the  case  renders  it  unnecessary  to  consider  sev- 
eral of  the  exceptions  which  are  found  in  the 
record.  The  facts  as  they  appear,  and  which 
are  undisputed,  are  as  follows: 

Caldwell  was  in  possession,  claiming  title. 
On  the  26th  of  January,  1864,  he  sold  to  Vliet, 
who>paid  him  $4,000,  and  executed  to  him  two 
promissory  notes,  each  for  $7,000,  payable,  re 
spectively,  on  the  1st  of  April  and  the  Ist  of 
^ly  following,  with  interest  from  date.  Cald- 
weU  at  the  same  time  executed  to  Vliet  a  title 
bond  in  the  penal  sum  of  $86,000.  It  recited 
the  payment  of  the  $4,000  and  the  execution 
of  the  notes,  and  was  conditioned  that  if  Vliet 
should  pay  the  notes  at  maturity,  and  Cald 
well  should  thereupon  make  to  faim  "a  good 
warranty  title  in  fee  simple  "  for  the  premises, 
the  bond  should  be  void.  The  bond  was  silent 
as  to  the  right  of  Vliet  to  occupy  the  premises, 
but  Caldwell  put  him  in  possession.  Vliet 
tnaaferred  the  bond  and  delivered  possession 
to  Burnett.  Nothing  having  been  paid  on  the 
notes,  and  more  than  three  years  having  ex- 
pired since  the  maturity  of  the  one  last  payable, 
Caldwell  instituted  this  suit  to  oust  Burnett 
and  recover  back  posseesiou  of  the  property. 

The  legal  principles  which  must  govern  the 
determination  of  the  case  are  all  well  settled. 
If  the  contract  in  such  cases  be  silent  as  to  pos- 
session by  the  vendee,  he  is  not  entitled  to  it. 
Buff  em  V.  Towntend,  9  Johns.,  85;  Erwin  v. 
Olnuted,  7  Cow.,  229.  If  the  contract  stipu- 
See  9  Waj^l.  U.  8.,  Book  19. 


lates  for  possession  by  the  vendee,  or  the  vendor 
puis  him  in  possession,  he  holds  as  a  licensee. 
The  relation  of  landlord  and  tenant  does  not 
subsist  between  the  parties.  The  characteristic 
feature  of  that  relation  is  wanting.  The  vendee 
pays  nothing  for  the  enjoyment  of  the  property. 
The  case  comes  within  the  category  of  a  license. 
Co.  Litt.  526;  Mumford  v.  Whitney,  15  Wend., 
880;  Dolittie  v.  mdy,  7  Barb.,  78;  Watkins 
v.  Holman,  16  Pet.,  54;  Blight's  Lessee  v. 
Boehetter,  7  Wheat.,  585.  In  such  cases  the 
vendee  cannot  dispute  the  title  of  the  vendor 
any  more  than  the  lessee  can  question  the  title 
of  his  lessor.  Whiteside  v.  Jackson,  1  Wend., 
418;  Jaekton  v.  Monerief,  6  Wend.,  26;  Jack- 
ton  v.  Stewart,  6  Johns.,  34;  Hamilton  v.  Tay- 
lor, Litt.  Sel.  Cases,  444  The  assignee  of  the 
vendee  is  as  much  bound  by  the  estoppel  as 
the  vendee  himself.  Jaekton  v.  Walker,  7 
Cow.,  637.  Upon  default  in  payment  of  any 
installment  of  the  purchase  money,  the  posses- 
sion becomes  tortious,  and  the  vendor  may  at 
once  bring  ejectment.  1  Wend.,  418;  6  lA., 
26;  7  Co  wen,  637,  cited  »i,pra.  Ejectment 
may  sometimes  be  maintained  when  covenant 
for  the  purchase  money  could  not.  Wright  v. 
Mo(yrt,  21  Wend.,  230. 

In  England  it  is  necessary  to  give  notice  to 
quit  before  bringing  ejectment,  ^ght  v.  Beard, 
18  East,  210;  Doe  v.  Jaekton,  1  B.  &  C,  448. 
In  this  country,  generally,  the  rule  is  other- 
wise. 7  Cow.,  637;  7  Barb.,  74,  supra.  In 
the  case  before  us,  the  question  must  be  de- 
cided according  to  the  local  law  of  Georgia. 
The  authorities  upon  the  subject,  cited  in  the 
brief  for  the  defendant  in  error,  and  especially 
the  manuscript  case  of  MeHan  v.  Stansel,  de- 
cided by  the  Supreme  Court  of  that  State,  at 
the  June  Term,  1869,  and  not  yet  reported,  es- 
tablish the  proposition  that  such  notice  in  this 
case  was  not  necessary. 

The  plaintiff's  lessor  was  clearly  entitled  to 
recover  upon  these  grounds.  This  renders  it 
immaterial  whether  Rogers  had  or  had  not  a 
valid  title  by  virtue  of  the  Statute  of  Limitations, 
whether  Caldwell  had  or  had  not  a  valid  title 
under  the  same  statute,  or  a  perfect  paper  title, 
and  whether  the  deed  executed  by  the  trustees 
of  the  Rome  Female  College  was  valid  or  not. 
Resolving  all  these  questions  in  the  negative, 
the  right  of  the  plaintiff's  lessor  to  recover  was 
not  affected.  The  instructions  relating  to  these 
subjects  may,  therefore,  be  laid  out  of  view. 
In  any  just  view  of  the  subject  they  could  have 
worked  no  injury  to  the  pliuntiff  in  error. 

The  testimony  offered  as  to  the  amount  paid 
by  Burnett  to  Vliet  for  the  property  was  irrel- 
evant, and  was  properly  excluded. 

In  Martin  v.  WHlink,  7  Sergeant  &  Rawle, 
297,  where  the  leading  facts  were  substantially 
identical  with  those  upon  which  the  questions 
before  us  have  arisen.  Judge  Duncan  said: 
"  This  is  the  plainest  case  in  the  world. "  Ejec^ 
ment  was  held  to  have  been  properly  brought 
by  the  vendor,  and  a  judgment  in  his  favor  was 
sustained.  Whatever  relief  the  plaintiff  in 
error  may  tie  entitled  to  must  be  sought  in 
equity.     He  can  have  none  at  law. 

I^  judgment  of  the  eourt  belote  it  eifflrmed. 

CIted-23  VTall.,  127 ;  1  MoOnuT.  e33 ;  18  Am.  Sep., 
Wl  OH  Oi»tt.,  612). 

4S  718 


Digitized  by 


Google 


81i^-^6 


Btjfrekb  Coubt  of  thb  Uhitbd  States. 


Dsa  TxsK, 


MICHAEL  LYNCH  bt  al.,  P^t.  in  Err., 

V. 

CARMEN  8.  DkBERNAL  kt  ai,. 

(Bee  8.  C,  9  WoU.,  815-828.) 

Board  of  OommtMionert' judgment  notoMaUdbU 
eoUateraU]/—8an  Fi-anei»eo  lands. 

The  Board  of  Commissloneni'  adjudication  upon 
a  Mexican  claim  for  lands,  however  erroneous,oan- 
not  be  collaterally  assailed  on  the  ground  that  It 
was  made  upon  insufficient  evidence. 

The  provision  of  the  15th  section  of  the  Act  of 
Mar.  3, 1851,  declaring  that  such  final  decree  shall 
be  conclusive  between  the  United  States  and  the 
claimants  only,  and  shall  not  atreot  the  Intereats  of 
third  persons,  does  not  changre  the  operation  of 
this  general  rule. 

The  final  decree  conflrmingr  lands  to  the  City  of 
San  Francisco,  excepted  parcels  of  land  which  nad 
been  granted  by  lawful  authority  to  private  par- 
ties. 

[No.  106.] 
Argued  Mar.  6,  1870.      Decided  Apr.  4, 1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Califomia. 

Ad  action  was  broneht  in  ttte  District  Court 
of  the  Fourth  Judicial  District  of  the  State  of 
Califomia,to  recover  certain  lands.  Judgment 
was  rendered  in  that  court  for  the  plaintiffs. 
Whereupon  the  defendant  took  an  appeal  to 
the  Supreme  Court  of  the  State,  in  which  court 
the  Judgment  was  affirmed.  Thereupon  the 
defendaSit  sued  out  tliis  writ  of  error. 

The  case  is  fully  stated  bj  the  court. 

Mettrt.  J.  Hnbley  Aahton  and  Cteorge 
H.  WiUlama,  for  plaintiffs  in  error: 

The  petition  of  the  city  having  been  filed  in 
July  1852,  and  that  of  the  plaintiffs  in  Mar., 
1858,  in  legal  contemplation  the  title  of  the 
property  passed  from  the  government  to  the 
city  before  the  DeBernala  instituted  their  pro- 
ceedings, and  there  was  nothing  left  for  their 
claim  to  attach  to. 

They  have  no  patent,  and  if  they  had  one  it 
would  take  effect  by  relation  Mar.  1,  1858;  but 
before  that  date,  by  the  retrospective  operation 
of  the  confirmation  and  grant  to  the  city,  the 
legal  title  had  been  transferred  to  her. 

Landeiy.  Brant.  10  How.,  872;  Waterman 
y.  Smith,  18  Cal.,  420;  Beards. Fidery,  8  Wall., 
491  (70  U.  8.,  XVIII.,  92);  Oritarv.  MeDoweU, 
6  Wall.,  3«0  (78  D.  8.,  XVIII.,  8»8);  Stoddard 
T.  Chambert,  2  How.,  284;  BitteU'v.  Penrose, 

8  How.,  880. 

The  older  confirmation  defeats  the  younger. 
0/u»Ueau  Y.  Sekhart,  2  How.,  845;  Let  Bois 
y.  Bramell,  4  How.,  449;  Bertholdv.  MoDon- 
o«,  22HOW..  841  (63  D.  8.,  XVL,  821);  Lanr 
de»  v.  Branl  (tupra). 

When  we  consider  the  equities,  the  defend- 
ants' title  must  prevail,  for  it  was  earlier  in  or- 
igin as  a  Mexican  title,  and  earlier  in  inception 
as  an  American  title,  than  the  title  asserted  by 
the  plaintiffs. 

Bom  V.  Borland,  1  Pet.,  665:  Doey.  Eslava, 

9  How.,  421. 

The  defendants  are  third  persons  within  the 
meaning  of  the  15th  section  of  the  Act  of  Mar. 
8,  1865,  and  as  such  are  not  concluded  by  the 
decree  of  confirmation  produced  by  the  plaint- 
ifls,and  by  the  survey  and  location  of  the  claim, 
or  by  either. 

Beard  \.  Federy,  8  Wall.,  478  (70  U.  8., 
XVm.,  88). 
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At  the  time  of  that  contestadon,  they  were 
not  possessed  of  the  title  which  they  now  ex- 
hibit, and  their  right  to  intervene  and  assail  the 
surveys  was  denied  in  the  district  court  and  in 
this  court,  upon  the  sole  ground  that  they 
wanted  the  very  interest  and  title  which  are 
now  brought  to  the  attention  of  the  court: 

Is  there  anything  in  the  exception  oontaioed 
in  the  decree  of  the  circuit  court  of  May  18, 
1865,  which  excludes  the  land  now  in  contro- 
versy from  the  confirmation  there  made  to  the 
Citr  of  San  Frandsoof 

The  exception  in  the  decree  at  most,  only 
comprehends  lands  to  which  perfect  titles  were 
acquired  by  persons  from  the  Goyemment  of 
Mexico,  and  to  which  such  titles  were  subsist- 
ing when  California  was  acquired  by  the  United 
States,  and  does  not  extend  to  inchoate  or  equi- 
table titles,  such  as  the  title  of  the  DeBemals, 
which  did  not  attach  to  any  particular  land  of 
which  the  grantees  were  m  possession  at  the 
time  of  the  acquisition  of  California. 

Metfn.  Edmond  I4.  Ooold  and  F.  BHUngt, 
for  defendants  in  error: 

The  confirmation  of  thepuMo  claim  was  but 
a  confirmation  in  embryo. 

Persons  holding  under  the  Van  Ness  ordi- 
nance take  nothing  by  the  pueblo  titie,  bat  get 
their  rights  originally-  from  the  United  States 
dovemment,  by  legislative  grant  contained  io 
the  Acte  of  1864  and  1866.  These  Acts  are  to 
the  holders  under  the  city  equivalent  to  a  patent. 

Orignon  v.  Aitor,  2  How.,  819;  Chatard  v. 
Stoddard,  16  How.,  494. 

The  pueblo  title  having  been  an  equity,  the 
legal  title  to  the  land  was  in  the  United  States. 
And  that  legal  title  there  remained,  so  far  as 
concerned  the  city  and  its  successors,  until  the 
passage  of  Act  of  Congress  of  July  1,  1864. 

But  on  that  day  the  legal  title  to  the  demand- 
ed premises  was  not  in  the  United  States.  That 
portion  of  these  pueblo  lands  had  been  already 
conveyed  to  the  defendants  in  error. 

April  2,  1857,  when  the  government  appeil 
wa9  dismissed,  their  confirmation  became  abso- 
lutely final. 

That  takes  effect  by  relation  from  tiie  date 
of  filing  their  petition  before  the  Board,  Mar. 
1. 1853. 

And  thus  it  appears  that  their  titie  is  the  el- 
der by  more  than  eleven  years. 

The  plaintiffs  in  error  are  estopped  from  fur- 
ther attacking  our  claim.  U.  &  v.  Fbttatt.  21 
How.,  446(62  U.  8.,  XVL,  186). 

We  invoke  the  plea  res  judicata. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment,  to  recover  the 
possession  of  certain  real  properW  situated 
withen  the  corporate  limits  of  the  City  of  Ban 
Francisco,  as  defined  by  its  charter  of  1851. 
The  plaintiffs  assert  title  to  the  premises  un- 
der a  grant  of  the  Mexican  Qovemment,  con- 
firmed by  the  tribunals  of  the  United  States. 

It  appears  from  the  record  of  proceedings  had 
before  the  Board  of  Commissioners,  created  un- 
der the  Act  of  March  8d,  1851,  to  ascertain  and 
settle  private  land  claims  in  California  (9  Stat, 
at  L.,  681),  and  before  the  District  Court  of  the 
United  States,  on  appeal  from  the  Board,  which 
is  set  forth  in  the  findings,  that  in  1884,  Tigae- 
roa,  then  Mexican  Ooyemor  of  the  DoMtrtment 
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of  California,  issued  a  grant  of  a  tract  of  land, 
embracinf;  the  demanded  premises,  to  one  Joe€ 
Comelio  DeBemal :  that  De  Bernal  having  died, 
liis  widow  and  son.the  plaintiffs  in  this  action,  in 
1858,  presented  their  claim  under  the  grant  to 
the  Board  of  Conlmissioners,  for  confirmation ; 
thst  in  1854,  the  claim  was  adjudeed  valid  and 
confirmed  by  the  Board,  and  in  18B6,  on  appeal, 
br  the  District  Court  of  the  United  States. 
from  the  decree  of  the  District  Court,  the 
United  States  declined  to  prosecute  an  appeal  to 
this  court,  and  the  decree  thus  became  final. 

In  1851,  the  tract  confirmed  was  surveyed 
under  the  direction  of  the  Surveyor- Oeneral  of 
the  United  States,  and  the  survey  was  subjected 
to  the  revision  and  correction  of  the  District 
Court,  under  the  Act  of  Congress  of  June  14th, 
1860.  12  Stat,  at  L.,  38.  When  made  to  con- 
form to  the  directions  of  the  court,  the  survey 
uul  the  plat  of  it  were  approved,  and  its  decree 
of  appnml  was,  on  appeal,  affirmed  bv  this 
court.  IMionr.  D«  Bernal,  8  Wall.,  774  [70  U. 
S.,XVni.,146]. 

The  Act  of  June  14th,  1860,  gives  to  a  survey 
and  plat  of  land  claimed  under  a  confirmed 
Merican  grant,  when  approved  by  the  district 
court,  the  effect  and  validity  of  a  patent  of  the 
Uniteid  States.  It  so  declares  in  express  terms. 
12  Stat,  at  L.,  84,  sec.  6.  It  is,  therefore,  upon 
the  decree  of  confirmation,  and  the  approved 
survey  and  plat,  that  the  Die  Bemals  rely  to  re- 
cover in  the  present  action. 

To  meet  the  case  thus  presented  the  defend- 
ants contend:  1st.  That  the  Board  of  Land 
Commissioners  had  no  Jurisdiction  to  consider 
the  claim  of  the  plaintiff's  under  the  grant  of  Fi- 
goeroa,  and  as  a  consequence,  that  the  action  of 
ute  district  court,  in  hearing  the  appeal  from 
the  Board,  and  in  revising  and  approving  the 
survey  of  the  claim,  was  without  authority  and 
void;  and  2d.  That  if  the  Board  had  such  ju- 
risdiction, the  defendants  possess  an  older  and 
superior  title  to  the  premises  under  the  Ordi 
nance  of  the  City  of  San  Francisco,  adopted  in 
June,  1865,  and  the  subseouent  legislation  of 
the  State  and  of  the  United  States  respecting 
the  same. 

The  objection  to  the  jurisdiction  of  the  Board 
arises  from  the  fact  that  the  premises  granted 
consist  of  a  lot  within  the  limits  of  the  puMo  or 
Town  of  San  Francisco  as  it  existed  at  the  ces- 
sion of  California  to  the  United  States.  At  that 
date  San  Francisco,  as  such  puMo,  possessed 
an  equitable  claim  to  lands  within  the  limits  of 
four  square  leagues,  to  be  assigned  and  meas- 
ored  off  from  the  northern  portion  of  the  pen- 
insula upon  which  the  town  is  situated.  The 
City  of  San  Frandsoo  succeeded  to  such  inter- 
eat»  and  her  authorities  presented  the  claim  to 
the  Boanl  of  Land  Commissioneis  foroonflrma- 
tioa:  and  the  defendants  insist  that  the  claim 
of  tte  Bemals  under  the  grant  of  Figueroa 
■tvff—M  have  been  presented  in  the  name  of  those 
aatkorfties,  and  could  in  no  other  way  have 
been  brought  under  the  jurisdiction  of  theBoard. 
Tbi>  position  is  founded  upon  the  language 
of  11m  14tli  section  of  the  Act  of  Congress,  but 
Is  aotk  in  our  opinion,  supported  by  its  mean- 
ia|^  Aptevious  section  of  the  Act  requires 
eVHVpason  claiming  landsin  California  by  virt- 
tam-St  •■7  right  or  title  derived  from  the  Span- 
iihMr  JIuican  Government, to  present  his  claim 
HlJhpmmmlnnlnnniiifrii  rTnminntInn    The  14th 


section  qualifies  this  j^neral  language,  and  de- 
clares that  the  provisions  of  the  Act  shall  not 
extend  to  lots  held  under  grants  from  any  cor- 
poration or  town,  to  which  lands  have  been 
granted  for  the  establishment  of  a  town  by  the 
Spanish  or  Mexican  Qovemment;  nor  into  any 
city  or  town,  or  village  lot,  which  city,  town  or 
villa^  existed  on  the  7th  of  July,  1846;  and 
provides  that  the  grants  for  such  lots  shall  be 
presented  by  the  corporate  authorities  of  the 
town,  or  if  the  land  upon  which  the  town,  city 
or  village  is  situated,  was  originally  granted  to 
an  individual,  shall  be  presented  in  the  name  of 
such  individual. 

The  second  clause  of  this  section  does  not  ap- 
ply to  all  lots  situated  within  the  limits  of  a 
city,  town,  or  village,  which  existed  on  the  7th 
of  July,  1846,  but  only  to  the  lots  owned  or 
claimed  by  such  city,  town  or  village. 

The  object  of  the  section  was  to  give  to  lot- 
holders  deriving  title  from  a  common  source — 
from  the  authorities  of  aptteMo  or  town,  or  from 
an  individual  who  was  originally  the  grantee  of 
the  land  upon  which  the  puMo  or  town  is  situ- 
ated— the  benefit  of  the  examination  by  the 
board  of  the  general  title  under  which  they  hold, 
and  relieve  the  commissioners  from  the  neces- 
sity of  considering  a  multitude  of  separate  claims 
for  small  tracts  deoending  upon  the  validity  of 
the  same  original  title.  It  intended  that  the 
corporate  autaorities  should  present  under  one 
general  claim  not  only  the  interest  of  the  city, 
town  or  village  which  they  represent,  but  also 
the  separate  interest  of  individuals  holding  un- 
der conveyances  from  them.  The  confirmation 
of  the  common  title  to  these  authorities  would 
of  course  inure  to  the  benefit  of  parties  holding 
under  them. 

The  section  has  no  application  to  lot§  held 
adversely  to  the  corporation  or  town  by  inde- 
pendent titles.  The  confirmation  of  a  claim, 
whether  made  to  corporations  or  individuals, 
could  not  inure  to  the  benefit  of  parties  holding 
adversely  to  them. 

The  claim  of  the  Bemals,  not  being  derived 
from  the  pueblo  of  San  Francisco,  or  by  any 
action  of  its  authorities,  but  directly  by  a  grant 
from  the  political  chief  of  the  department,  was 
adverse  to  the  claim  of  the  city.  It  was,  there- 
fore, properly  presented  to  the  Board  of  Com- 
missioners for  examination,  and  jurisdiction 
over  it  was  rightfully  taken  by  that  tribunal. 

The  Board  having  jurisdictioif  of  the  claim, 
its  validity  and  title  to  recognition  and  confir- 
mation were  subjects  for  that  tribunal's  determi- 
nation; and  its  adjudication,  however  erro- 
neous, cannot  be  collaterally  assailed  on  the 
ground  that  it  was  made  upon  insufficient  evi- 
dence. The  rule  is  as  applicable  to  inferior  and 
special  tribunals  as  it  is  to  those  of  superior  or 
general  authority,  that  where  they  have  once 
acquired  jurisdiction  their  subsequent  proceed- 
ings cannot  be  collaterally  questioned  for  mere 
error  or  irregularity.  The  provision  of  the  15th 
section  of  the  Act  of  March  8d,  1851,  declaring 
that  the  final  decrees  of  the  commissioners,  or 
of  the  district  court, and  patents  following  them, 
m  these  California  land  cases,  shall  be  conclu- 
sive between  the  United  States  and  the  claim- 
ants only,  and  shall  not  affect  the  interests  of 
third  persons,  does  not  change  the  operation  of 
this  general  rule.  Final  decrees  in  other  judi- 
cial proceedings  affecting  the  title  to  property. 
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are  not  conclusive  except  between  the  parties; 
they  bind  only  them  and  their  privies;  they  do 
not  conclude  the  rights  of  third  persons  not  be- 
fore the  court,  or  in  any  manner  affect  their 
rights.  Third  parties,  with  respect  to  the  ad- 
judications of  the  Board  of  Commissioners,  and 
of  the  district  court,  on  appeal  from  the  Board, 
stand  upon  the  same  footing  as  they  do  with  re- 
spect to  other  adjudications  in  the  ordinary  pro- 
ceedings of  courts  of  law. 

The  decree  of  the  district  court  upon  the 
claim  necessarily  involved  an  adjudication  that 
the  Krant  under  which  it  was  made  was  valid; 
andthe  decree  approving  the  survey  settled  the 
location  and  boundaries  of  the  laud.  As  neither 
of  these  determinations  can  be  collaterally  as- 
sailed for  any  matter  which  might  have  been 
corrected  on  appeal,  had  it  been  brought  to  the 
attention  of  the  appellate  court,  the  plaintiffs 
must  recover  unless  the  defendants  have  a  sup- 
erior title  to  the  premises. 

Such  title  they  claim  to  possess,  as  we  have 
already  mentioned,  under  the  ordinance  of  the 
City  of  San  Francisco,  passed  in  June,  1855, 
and  the  subsequent  legislation  of  the  State  and 
of  the  United  Sutes. 

Whilst  the  claim  of  the  City  of  San  Francisco 
to  her  municipal  lands  was  pending  before  the 
District  Court  of  the  United  States,  on  appeal 
from  the  Board  of  Commissioners,  the  Ordi- 
nance of  June  20th,  185S,  commonly  known, 
from  the  name  of  its  reputed  author,  as  the  Van 
Kess  ordmance,  was  passed.  By  its  2d  section 
the  city  relinquished  and  granted  all  the  title 
and  claim  which  she  held  to  the  lands  within 
.  her  corporate  limits,  as  defined  by  the  charter  of 
1861,  with  certain  exceptions,  to  the  parties  in 
the  actual  possession  thereof,  by  themselves  or 
tenants,  on  or  before  the  Ist  of  January,  1855, 
provided  such  possession  was  continued  up  to 
the  time  of  the  introduction  of  the  ordinance 
into  the  Common  Council,  or  if  interrupted  by 
an  intruder  or  trespasser,  had  been  or  might  be 
recovered  by  legal  proceedings. 

In  March,  1868,  the  Legislature  of  the  State 
ratified  and  confirmed  the  ordinance,  and  in 
July,  IVM,  Congress  passed  an  Act  by  which 
all  the  right  and  title  of  the  United  States  to  the 
lands  were  granted  to  the  City  of  San  Fran- 
cisco, for  purposes  specified  in  the  ordinance. 
The  party  through  whom  the  defendants  claim 
was  m  actual  possession  of  the  premises  in  con- 
troversy at  the  time  designated  in  the  ordinance, 
and  also  on  the  passage  of  the  confirmatory  Act 
of  the  Legislature,  and  therefore  acquired  what- 
ever right  or  title  the  city  then  possessed. 

The  claim  of  the  city  was  confirmed  in  May, 
1866.  by  the  decree  of  the  Circuit  Court  of  the 
United  States,  to  which  court  t}ie  hearing  of  the 
claim  had  been  transferred ;  and  subsequently, 
with  some  modifications,  by  the  Act  of  Con- 
gress of  March  8th,  1860.  Act  to  Expedite  the 
Settlement  of  Titles  to  Lands  in  State  of  Cali- 
fornia, 14  Stat,  at  L.,  4:  18  Id.,  333.  sec.  4; 
Orisar  v.  McDowtt,  6  Wall.,  877  [78  U.  8., 
XVIIL,  867]. 

The  position  of  the  defendants  is  that  by  the 
possession  of  the  party  through  whom  they 
claim,  and  the  operation  of  the  Van  Ness  ordi- 
nance, they  acquired  an  older  and  superior  title 
to  that  ceded  to  Bemal  by  the  grant  of  Figue- 
roa.     This  position  assumes  that  the  city  pos- 
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sessed  a  title  to  the  premises  In  controvert  at 
the  time  the  ordinance  was  passed,  whereas, 
though  the  city  was  then  asserting,  in  the  courts 
of  the  United  States,  her  claim  to  four  square 
leagues,  the  boundaries  of  the  tract  were  not  de- 
fined, nor  was  it  known  what  exceptions  and 
reservations  might  be  made  from  the  claim 
when  it  should  be  considered  and  finally  de- 
termined. Whoever  received  deeds  from  the 
city,  or  asserted  title  to  parcels  of  land  under  the 
Van  Ness  ordinance,  whilst  the  claim  of  the  city 
to  the  land  was  thus  pending,  necessarily  held 
whatever  they  took  subject  to  the  final  deter- 
mination of  the  claim.  Their  title  stood  or  fell 
with  the  claim. 

Now,  when  the  final  decree  upon  the  claim 
was  made  there  were  excepted  from  the  tract 
confirmed  such  parcels  of  land  as  had  been,  by 
grants  from  lawful  authority,  vested  in  private 
proprietorship,  and  had  been  finally  confirmed 
to  parties  claiming  under  said  grants  by  the 
tribunals  of  the  United  States,  or  should  there- 
after be  finally  confirmed  to  parties  claiming 
thereunder  by  said  tribunals  in  proceedings  then 
pending  therein  for  that  purpose.  This  excep- 
tion is  not  limited  to  parcels  of  land  claimed 
under  perfect  grants,  as  contended  by  counsel, 
but  includes  all  parcels  claimed  by  private  par- 
ties under  grants  from  the  authorities  of  the  for- 
mer government,  the  claims  to  which  had  been 
subjected,  or  might,  in  proceedings  then  pend- 
ing, be  subjected  to  the  examination  of  the  tribu- 
nals of  the  United  States,  and  had  been,  or  mi);ht 
be,  confirmed  by  them.  The  object  of  the  excep- 
tion was  to  prevent  any  possible  controversy  be- 
tween parties  claiming  under  the  city,  and  parties 
holding  under  ntints  adjudged  valid  by  the 
tribunals  of  the  United  States,  and  to  protect 
the  latter  from  being  harassed  by  further  liti- 
gation respecting  their  titles.  By  the  lan- 
guage, "  such  parcels  of  land  as  have  been  by 
lawful  authority  vested  in  private  proprietor- 
ship," no  more  is  meant  than  parcels  of  land 
which  have  been  granted  by  lawful  authority  to 
private  parties. 

The  exception  excludes,  therefore,  from  coo- 
flrmation  to  the  city  the  land  granted  to  Bemal. 
and  the  Van  Ness  ordinance  did  not  operate  to 
pass  any  right  or  interest  in  the  demanded 
premises  to  the  party  through  whom  the  defend- 
ants claim. 

As,  by  the  doctrine  of  relation,  the  decree 
confirming  the  titles  of  the  city  took  effect  as  of 
the  day  when  her  petition  was  presented  to  the 
Board  in  July,  1862.  it  is  contended  that  the  ex- 
ception is  to  be  construed  as  referring  only  to 
grants,  which  had  been  confirmed  previous  to 
that  date,  or  which  might  subsequently  be  coa- 
firmed  in  proceedings  then  pending.  But  the 
position  is  not  tenable.  Such  a  construction  is 
not  required  from  any  application  of  the  doc- 
trine of  relation.  That  doctrine  is  applied  only 
to  subserve  the  ends  of  justice,  and  to  protect 
parties  deriving  their  interests  from  the  claim- 
ant pending  the  proceedings  for  the  confir- 
mation of  his  title.  It  gives  effect  to  the  ooo- 
flrmation  of  the  title  as  of  the  day  when  the  pro- 
ceedings to  secure  such  conflrnoation  were  in- 
stituted; and  for  that  purpose  only  can  the 
decree  be  treated  as  made  at  that  time.  No  dif- 
ferent interpretation  is  to  be  given  to  the  lan- 
guage of  the  decree  than  would  be  given  if  the 
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doctrine  of  relation  had  no  application.    Jaek- 
«im  ▼.  Bard,  4  Johns.,  330;  Htaik  v.  Aim,  13 
Johno.,  140. 
Judgment  affirmed. 

ated-13  WaU.,  101 ;  97  C.  8.,  283 :  M  U.  S..  166. 


WILLIAM  GDNTON  akd  JOHN  F.  CAL 
LAN,  Surriving  Truatees  of  the  Bank  of 
Washimoton.  Appts., 

V. 

JOSEPH  NOCK. 

{8e€  S.  C," Batik  of  WaOttnaUm  v.  JVb<*,"»Wall., 
373486.) 

Lien  on  claim — on  judgment,  vJien  not  talid — 
unfuiJUied  contraet. 

An  OKreement  with  a  corporation  that  It  should 
advance  money  to  enable  one  to  prosecute  his  claim 
acalnst  the  irovemment,  and  that  the  advances 
ahouM  be  flrst  paid  out  of  any  sums  he  mt^bt  re- 
alize for  hla  claim,  does  not  create  a  lien  upon  the 
Judgment  reoovered  by  htm  in  the  Ctourt  of  Claims. 

An  acrreement  that  the  corporation  was  to  hare  a 
Uen  upon  the  drafts  drawn,  for  the  proceeds  of 
locks  and  keys  manufactured  and  delivered,  does 
not  create  a  lien  on  such  Judgment,  where  all  the 
drafts  have  t>een  paid  and  no  claim  existed  except 
for  breach  of  the  contract. 

Complainants  can  have  no  Uen  by  virtue  of  a  con- 
tract which  they  never  fulfilled. 

[No.  W.] 
Argued  Feb.  gS,  1870.      Decided  Apr.  4,  1870. 

F  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  bill  in  this  case  vas  filed  in  the  court  be- 
low, bv  the  plaintiffs  in  error,  for  an  injunction 
npon  defendiant  from  receiving  certain  moneys 
from  the  United  States,  on  which  the  plaintiffs 
daimed  a  special  lien  and  for  the  payment  there- 
from of  a  claim  alleged  to  be  due  to  them  from 
defendant  The  court  below  having  dismissed 
the  bill,the  plaintiffs  sued  out  this  writ  of  error. 
To  eetablish  their  alleged  lien,  the  plaintiffs 
in  the  court  below  put  in  evidence  the  follow- 
ing instruments,  viz. : 

Washingtoh,  6th  January,  1865. 

I  hereby  renew  and  revive  mv  indebtedness 
and  obligations  of  the  Bank  of  Washington  (at 
Washington,  D.  C),  arising  out  of  certain  ad- 
vances made  to  me  for  drafts  on  the  Postmaster- 
Oeneral  of  the  United  States  in  1840.  and  all 
accruing  interest  thereupon  as  well  as  for  any 
other  advances  which  have  been  made  tome  or 
which  may  be  made  to  me,  or  any  account 
whatever  by  the  said  Bank  of  Washington. 

(Signed)  Joseph  Nock.    (L.  S.) 
Witness: 

(Signed)    W.  T.  Caixan, 
Filed  May  23,  1867. 
(Stamn.) 
Exhibit  B,  No.  3. 

"  In  the  matter  of  the  claim  of  Joseph  Nock 
apoa  the  United  States  Oovemment,  for  dam- 
ages for  a  breach  of  the  mail  lock  contract. 

II  ia  hereby  understood  and  agreed  between 
the  Bank  of  Washington  and  Joseph  Nock, 
tkct  in  consideration  of  the  Bank  advancing 
gacfa  riams  of  money  as  they  may  think  proper, 
fat  Um  necessary  costs  and  expenses  attenaing 
tka  praaecutiott  of  the  above  mentioned  claim, 
SeaOWAix. 


the  debt  due  by  said  Nock  to  the  Bank,  to 
gether  with  the  sums  advanced  pursuant  to  this 
agreement,  shall  be  flrst  paid  with  interest  out 
of  any  receipts  realized  by  him  from  the  Gov- 
ernment, and  that  no  deduction  or  discount 
shall  be  made  on  said  debts  due  the  Etank,  if 
the  amount  realized  by  said  Nock  shall  exceed  by 
thirty-three  and  one  third  per  cent,  the  amount 
of  said  debt. 

Washington,  December  3,  A.  D.  1853. 

(Signed)  Joseph  Nock. 

Filed  May  33,  1867.  R.  J.  Meigs,  Clk. 

Some  other  documentary  evidence  was  re- 
ceived upon  the  trial,  the  nature  and  effect  of 
which,  with  a  full  statement  of  the  facts  of  the 
case,  appear  in  the  opinion  of  the  court. 

Mr.  W.  D.  Davidge,  for  plaintiff  in  error: 

No  evidence  was  offered  to  show  the  mntter 
in  avoidance  of  the  agreement  of  Dec.  3,  1853, 
or  that  of  Jan.  6, 1865. 

It  is  submitted  that  the  lien  of  the  Bank  upon 
the  fund  is  too  plain  for  controversy.  The  lien 
is  expressly  declared  and  established  by  the 
agreements  of  Dec.  3,  1853,  and  Jan.  6.  1865. 
It  is  true  that  the  appellee  sought  to  avoid  them 
by  allegations  of  fraud  and  misrepresentation ; 
but  it  is  equally  true  that  these  allegations  put 
in  issue  by  the  replication,  were  not  sustained 
by  a  particle  of  evidence. 

3  Dan.  PI.  &  Pr..  3d  Eng.  and  let  Am.  ed., 
088.  and  cases  cited. 

That  the  Bank  could  legally  acquire  the  lien 
claimed  cannot  be  controverted.  The  Act  of 
July  39,  1846,  sec.  1  (9  Stat,  at  L.,  41),  evi- 
dently has  no  reference  to  an  assignment  of 
such  an  interest  as  is  here  claimed,  but  only  to 
claims  allowed  by  Resolutions  or  Act  of  Con- 
gress. The  later  Act  of  Feb.  36,  1853,  sec.  1, 
10  Stat,  at  L.,  170,  applies  only  to  assignments 
made  after  its  date,  and  could  not  affect  the 
lien  declared  by  the  agreement  of  Dec.  3, 1853. 

The  lien  established,  the  jurisdiction  of  chan- 
cery attached  to  compel  payment 

WyUe  V.  Ooxe.  15  How..  415. 

Mr.  Iaa»e  If.  Korria,  for  defendant  in 
error: 

Only  by  misrepresentation  was  a  court  of 
equity  induced  to  take  cognizance  of  the  case 
in  the  flrst  instance.  It  never,  in  reality,  right- 
fully had  jurisdiction;  but  if  it  had.  it  lost  it 
the  moment  the.injunction  was  dissolved,  when 
the  claim  came  under  a  common  law  remedy. 

The  drafts  were  relied  on  for  the  repayment 
of  the  money,as  is  shown  by  complainants'  con- 
fession and  exhibits,  which  also  show  that  they 
were  to  have  a  specific  lien  only  on  the  drafts 
and  their  proceeds.  This  was  the  contract,  as 
they  set  it  up  in  their  bill.  It  is  not  pretended 
that  they  were  to  have  a  lien  on  anything  else. 
It  is  not  pretended  the  defendant  had  anything 
but  his  imtent,  and  what  he  expected  to  realize 
out  of  his  contract  with  the  government,  upon 
which  a  lien  or  security  could  be  given. 

In  the  subsequent  part  of  the  bill  it  is  alleged 
the  defendant  executed,  Dec.  3,  1853,  the  pre- 
tended contract  renewing  his  indebtedness,  "To 
make  to  him  further  aovances  to  prosecute  his 
said  claim  forpayment."  The  Postmaster-Gen- 
eral had  paid  all  drafts  drawn  upon  him,  on 
which  only  the  lien  existed  as  far  as  money  was 
due.and  there  was  no  claim  being  prosecuted  in 
that  direction.  What  claim  then?  Thebilldoes 
not  state,and  the  term  is  so  vague  and  indefinite 

717 

Digitized  byLjOOQlC 


S7S-S86 


Bdpbbkb  Cocst  or  thb  Unttbd  States. 


Dao.  Tmi, 


that  the  court  cannot  determine  the  point.  One 
thing  only  is  clear:  that  the  defendant  signed 
the  contract  to  obtain  advances  to  prosecute  his 
said  claim  for  payment  and  that  no  advances 
'whatever  vrere  made  for  any  such  purpose ;  that 
be  odIt  signed  said  pretended  contract  to  ob- 
tain said  advances.  There  is  no  pretense  set  up 
in  the  bill,  that  the  defendant  agreed  to  give 
the  said  complainant,  on  what  he  might  recover 
on  said  claim,  any  lien  on  the  judgment  recov- 
ered in  the  Court  of  Claims  or  its  proceeds,  and 
if  he  created  any  obligation  on  himself,  it  was 
only  a  common  law  obligation  and  not  one  in 
which  this  court  can  enter  a  decree  in  equity. 

The  complainants  further  aver  that  de- 
fendant, "after  a  long  prosecution  of  his  said 
claim  (what  claim?),  and  sundry  advances  made 
therefor  by  your  orators,  etc.,  was  finally 
awarded  by  the  Court  of  Claims,  $27,000,  in 
satisfaction  of  said  contract  to  furnish  said 
locks."  Tlien  follows  a  statement  that  the 
amount  is  in  the  Treasury,  that  defendant 
is  about  to  draw  it,  that  the  complainants  have 
a  lien  on  it,  and  that  the  defendant  in  respect 
to  said  fund  is  only  a  trustee. 

It  is  alleged  in  the  foregoing  language  quoted 
from  the  bill,  that  the  award  of  the  Court  of 
Claims  was  in  satisfaction  of  said  contract  to 
furnish  said  locks.  The  exact  reverse  is  true. 
It  was  awarded  in  damages  against  the  ^vem- 
ment,  because  it  refused  to  abide  by  said  con- 
tract and  repudiated  it. 

If  there  was  no  contract  between  the  parties 
giving  the  complainants  a  specific  lien  on  the 
sum  awarded  by  the  Court  of  Claims,  it  fol- 
lows that  defendant  was  not  a  trustee  in  regard 
to  it,  and  that  this  court  can  make  no  decree 
against  him  as  such;  that  in  such  a  case  as  this, 
this  court  has  no  jurisdiction,  and  it  must  be 
dismissed;  for  if  it  is  discovered,  at  any  stage 
of  the  proceedings  of  the  cause,  that  it  is  one  com- 
ing under  law  jurisdiction,  it  must  fail  in  equity. 

It  is  not  averred  that  any  money,  not  even 
the  127,000,  was  awarded  on  the  said  drafts 
or  their  proceeds,  on  which  only  a  lien  existed. 
The  complainants  cannot  recover  more  than 
they  ask.  There  are  two  questions  involved, 
the  lien  and  the  indebtedness.  Both  are  neces- 
sary, conjointly,  to  maintain  the  proceeding  in 
equity.  In  thu  case  neither  exists.  The  drafts 
which  were  to  be  drawn,  and  on  which  a  spe- 
cific lien  was  created,  were  to  be  drawn  on  an 
agreement  to  manufacture  the  locks.  The  dam- 
age resulting  from  the  failure  to  observe  the 
contract,  was  quite  another  thing.  If  there  is 
any  other  agreement,  by  virtue  of  which  a  lien 
was  created  on  any  funds  coming  to  said  de- 
fendant, complainants  fail  to  set  it  up.  They 
fail  to  state  when  and  how  they  obtained  a 
right  to  receive  a  part  of  the  $27,000  awarded 
defendant  in  the  Court  of  Claims.  The  injunc- 
tion on  it  was  long  since  dissolved. 

Respondent  admits  that  complainants  made 
to  him  certain  advances,  to  enable  him  to  com- 
ply with  his  contract  to  manufacture  and  de- 
liver said  locks  to  the  government,  and  dis- 
tinctly alleges  that  said  complainants  requiring 
additional  security  for  said  advances,  he,  the 
respondent,  executed  to  William  Gunton,  as 
trustee  for  the  Bank  of  Washington,  a  deed  of 
assignment  of  his  said  patent,  which  said  as- 
signment was  accepted  by  said  complainants 
and  said  Bank  as  such  security. 
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Twenty  years'  possession  of  real  estate  is  con- 
sidered a  pretty  good  title.  Here  there  Is 
twenty-seven  years  possession  of  a  patent,  with 
a  legal  assignment  of  it  properly  recorded  for 
valuable  consideration,  and  it  is  now  too  Ule 
for  the  holder  to  compel  the  respondents  to  take 
it  back  and  pay  the  advances,  and  the  ^^k  hai 
never  in  twenty-seven  years  offered  to  surrends 
it,  nor  could  the  respondent  compel  its  sar- 
render  as  stated.  Upon  this  ground  alone,  the 
court  will  doubtless  adjudge  the  accounts  be- 
tween the  parties  settled. 

The  respondent,  among  other  things,  sets  op 
as  his  defense: 

That  this  court  has  no  jurisdiction  of  thia 
cause. 

That  the  demands  of  complainants,  if  any 
exist,  are  barred  by  the  Statute  of  Limitations, 
which  he  has  set  up  in  bis  answer. 

That  he  is  not  in  any  wise  indebted  to  the 
complainants,  or  to  the  Bank  of  Washington. 

That  there  is  no  lien,  no  injunction  and  no 
money  on  which  an  injunction  can  operate.  If 
any  lien  ever  existed  upon  any  fund  in  ette  or 
tn  poue,  it  was  removed  by  the  assignment  of 
the  patent. 

Mr.  JutUee  CUfFord  delivered  the  opinion 
of  the  court: 

Advances  were  made  by  the  complainsoti, 
as  they  allege,  to  enable  the  respondent  to  fulfill 
a  certain  contract  which  he  had  previouslr 
made  with  the  Postmaster-Oeneral  to  furnish 
to  that  department  a  certain  number  of  mail 
locks  and  keys  for  the  postal  service  of  the 
United  States. 

Prior  to  the  date  of  the  contract,  to  wit:  on 
the  16th  of  July,  18S9,  the  respondent  bad  ob- 
tained letters  patent  for  the  lock  to  be  fur- 
nished, as  a  new  and  useful  improvement,  with 
the  exclusive  right  to  make,  use  and  vend  th« 
same,  for  the  term  of  fourteen  years,  and  on 
the  first  day  of  August  following  he  received 
orders  from  the  head  of  that  department  for 
two  hundred  locks  and  six  hundred  keys,  to 
be  constructed  in  accordance  with  his  patent 

Before  the  respondent  had  filled  that  order, 
to  wit:  on  the  18th  of  November  of  the  same 
year,  he  received  another  communication  from 
the  Postmaster-Oeneral,  informing  him  that  he 
was  authorized  to  make  mail  locks  and  keys  for 
the  Postofflce  Department,  of  certain  sp^^ed 
descriptions,  and  at  certain  specified  prices, 
and  that  orders  would  be  given  for  the  quan- 
tities required  from  time  to  time,  as  they  wefe 
wanted,  payment  to  be  made  on  the  delivery 
of  the  articles,  as  ordered  for  the  use  of  the 
government. 

Wanting  more  means  than  he  had  at  com- 
mand, to  enable  him  to  perform  his  contract, 
the  respondent  applied  to  the  Bank  for  a  loan, 
and  the  complainants  allege  that  be  agreed,  in 
consideration  that  they  would  advance  money 
for  him  on  his  drafts  on  the  Postmaster- Gen- 
eral, to  give  the  Bank  a  specific  lien  on  the 
drafts  ana  their  proceeds,  whenever  the  same 
should  be  realized,  to  secure  and  reimburse  the 
corporation  for  the  full  amount  of  the  advances 
so  made  or  to  be  made,  with  interest  until  the 
principal  should  be  repaid.  Cash  advances  to 
the  respondent  were  accordingly  made'by  the 
bank,  under  and  by  virtue  of  that  agreement, 
and  the  complainants  allege  that  the  advances 
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ao  made  enabled  the  respondent  to  fulfill  his 
contract,  and  to  supply  the  locks  and  keys  for 
the  postal  seirice,  as  ordered  by  the  depart- 
naent. 

Drafts  were  drawn  on  the  Postmaster-Oen- 
eral  for  the  contract  price  of  the  locks  delir- 
ered;  but  the  complainants  allege  that,  for 
some  reason  unknown  to  them,  they  never 
received  more  than  $200  of  the  proceeds,  and 
that  there  still  remains  due  and  owine  to  them 
for  the  advances  made  by  them,  including  in- 
terest, the  sum  of  $8,078.82:  that  on  the  2d  of 
December,  18S2,  the  respondent  entered  into  a 
-written  agreement  with  the  corporation,  that  if 
they  would  make  him  further  advances  to  en- 
Able  him  to  prosecute  his  claim  agsinst  the  gov- 
ernment, the  debt  due  by  him  to  the  bank,  for 
the  former  advances,  as  well  as  the  further  ad- 
Tances  to  be  made,  should  be  first  paid  out  of 
any  sums  he  might  realize  for  his  claim  for  the 
breach  of  the  contract,  and  that  the  whole 
amount  of  the  debt  due  to  the  Bank  should  be 
paid  without  any  discount  if  the  amount  he 
realized  of  his  claim  exceeded  by  thirty-three 
and  one  third  per  cent,  the  amount  of  his  debt 
to  the  bank. 

They  also  allege  tlutt  the  respondent,  on  the 
8th  of  January,  180S,  by  a  written  instrument 
of  that  date,  under  his  hand  and  seal,  acknowl- 
-edged  all  the  advances  so  made  to  him,  and  re- 
newed and  revived  his  said  indebtedness  and 
obligations  to  the  bank  for  the  said  advances. 

^>ney8  were  subeequently  advanced  by  the 
Bank  for  the  respondent  to  the  amount   of 

SlOO,  and  they  allege  that  the  Court  of 
laimB  awarded  in  his  favor  the  sum  of 
$27,000,  in  full  satisfaction  for  the  damages 
claimed  by  the  respondent  for  the  acta  of  the 
department  in  annulling  his  contract  to  furnish 
such  locks  and  keys  for  the  postal  service,  and 
that  he  neglects  and  refuses  to  pa^  his  indebt- 
edness to  the  Bank,  or  to  recognize  their  spe- 
cific  lien  on  that  fund,  but  that  he  is  seeking 
to  appropriate  the  same  to  his  own  exclusive 
use.  which,  as  they  allege,  is  contraryto  equity 
and  in  fraud  of  their  legal  rights.  Wherefore 
they  pray  that  the  advances  they  made  to  the 
respondent  may  be  decreed  to  be  a  specific  lien 
on  the  amount  recovered  in  that  judgment,  and 
tbey  also  pray  for  an  account,  and  for  an  in- 
junction to  restrain  the  respondent  from  receiv- 
ing this  amount  from  the  Treasury  of  the 
United  States. 

Process  having  been  issued  and  served,  the 
respondent  appeared  and  admitted  that  he  was 
the  original  and  first  inventor  of  the  lock  in 

Suestion;  that  he  received  letters  patent  for 
te  same  as  a  new  and  useful  improvement, 
and  that  he  made  a  contract  with  the  Postmas- 
ter-General to  furnish  the  same  to  that  depart- 
ment for  the  postal  service  of  the  United  States; 
that  he  received  an  order  under  that  contract 
for  one  thousand  and  forty  locks  and  seven 
hundred  and  fifty  keys;  that  he  subsequently 
filled  the  order,  and  that  the  proceeds  thereof, 
coroept  the  sum  of  $150,  together  with  the  pro- 
«eeda  of  other  parcels  of  the  same  patented  lock 
■ad  key,  to  the  amount  of  $1,503.86,  were  paid 
to  tbe  Bank;  that  all  locks  and  keys  manufact- 
«nd  and  delivered  under  the  contract  were  paid 
tar  ta  the  department  except  twelve  hundred, 
trihkn  ttte  Poatmaster-Oeneral  refused  to  accept, 
awl  wbich  the  respondent  delivered  to  the  Bank, 


in  whose  possession  they  have  ever  mnce  re- 
mained, unavailable  to  the  respondent. 

Fearful  that  the  proceeds  of  the  drafts  would 
not  be  suflScient  to  satisfy  the  claim  for  the  ad- 
vances, the  oflScers  of  the  Bank  demanded  fur- 
ther security,  and  the  respondent  alleges  that 
thereupon  he  assigned  to  the  Corporation  his 
whole  interest  in  the  letters  patent  for  the  lock 
in  question,  and  that  the  Bank  continued  to 
hold  the  same  until  the  letters  patent  expired. 
He  admits  that  he  executed  the  drafts,  and  tliat 
they  were  drawn  to  enable  the  Bank  to  receive 
the  proceeds  of  the  locks  and  keys  as  manufact- 
ured and  delivered  to  the  department,  but  he 
expressly  denies  that  there  was  any  understand- 
ing or  agreement  that  the  drafts  were  to  be  a 
lien  on  the  contract,  as  alleged  in  the  argument 
of  the  appellants. 

Separate  defenses  are  also  presented  to  the 
subsequent  agreements  set  up  by  the  appellants, 
and  in  respect  to  that  of  the  2d  of  December, 
1852,  he  alleges  that  the  advances  were  made 
to  pay  for  the  services  of  an  agent  to  procure 
an  extension  of  the  patent,  and  to  prosecute  his 
claim  against  the  government  for  the  annul- 
ment of  his  contract ;  that  they  were  not  made 
a  lien  on  the  contract,  as  supposed  by  the  ap- 
pellants, and  that  the  application  for  the  ex- 
tension of  the  patent  was  refused,  and  that  the 
suit  in  the  Court  of  Claims  to  recover  damages 
for  a  breach  of  the  contract  resulted  in  an  ad- 
verse judgment. 

Apart  from  that  defense  he  also  alleges  that 
the  Bank  employed  the  same  agent  and  agreed 
to  give  him  one  third  of  whatever  sum  tbey 
might  receive  towards  their  claim,  in  case  the 
agent  was  successful  in  procuring  the  extension 
of  the  patent,  or  the  allowance  of  the  claim. 

In  his  answer  the  respondent  also  admits  the 
execution  of  the  agreement  of  the  6th  of  Janu- 
ary, 1805,  but  he  alleges  that  he  never  received 
under  it  more  than  $100,  and  that  when  he 
needed  funds  to  enable  him  to  prosecute  his 
claim  to  a  successful  resu]^t,  the  appellants  re- 
fused to  make  him  any  advances,  and  informed 
him  that  they  had  no  confidence  in  his  claim, 
and  that  they  would  not  advance  him  a  dollar 
for  that  purpose. 

By  the  order  of  the  court  the  cause  was  re- 
ferred to  an  auditor,  and  he  reported  that  the 
several  advances  made  to  the  respondent 
amounted  to  $8,700.83,  and  the  court,  at  a 
special  term,  on  the  6th  of  August,  1867,  en- 
tered a  decree  in  favor  of  the  complainants  for 
that  amount.  But  the  respondent  appealed  to 
the  full  court  in  general  term,  where  the  de- 
cree was  reversed  and  a  decree  entered  dismiss- 
ing the  bill  of  complaint.  Whereupon  the  com- 
plainants appealed  to  this  court,  and  still  insist 
that  their  claim  is  a  lien  upon  the  judgment  re- 
covered by  the  respondent  against  the  United 
States  in  the  Court  of  Claims. 

Liens  existed  at  common  law,  and  they  usu- 
ally arise  by  statute  or  by  contract,  or  by  the 
usages  of  trade  or  commerce.  Add.,  Cont.. 
1174:  3  Pars.,  Cont.,  238.  Such  a  contract, 
if  alleged,  must  be  proved,  and  when  proved 
the  rights  of  the  parties  depend  upon  the  terms 
of  the  contract.  Handel  v.  Brown,  2  How., 
406;  AOen  v.  Ogd«n,  1  Wash.,  174. 

The  complainants  contend  that  their  claim 
is  a  lien  upon  the  judgment  recovered  by  the 
respondent,  but  he  denies  that  proposition  and 
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insists  Uiat  he  never  entered  into  any  such  con- 
tract. Before  examining  that  question,  how- 
ever, in  its  general  asj^ct,  it  becomes  necessary 
to  inquire  and  determine  whether  by  the  terms 
of  the  original  arrangement  it  was  agreed  and 
understo^  between  the  parties  that  the  ad- 
vances made  by  the  Bank  to  the  respondent 
were  to  be  a  lien  upon  the  contract  made  by 
the  respondent  to  manufacture  the  locks  and 
keys  and  deliver  the  same  to  the  Postmaster- 
General,  or  whether  those  advances  were  only 
to  be  a  Uen  on  the  drafts  to  be  drawn  by  the 
respondent  for  the  proceeds  of  the  locks  and 
keys  so  manufactured  and  delivered,  after  the 
proceeds  became  due  and  payable. 

Evidently  the  views  of  the  complainants  can- 
not be  sustamed  by  virtue  of  the  original  arrange- 
ment, unless  they  had  a  lien  upon  the  contract 
between  the  government  and  the  respondent,  as 
the  drafts  drawn  for  the  proceeds  have  all  been 
paid  and  adjusted  to  the  satisfaction  of  all  con- 
cerned. Suffice  it  to  say  on  this  point  that  the 
complainants  do  not  allege  in  the  bill  of  com- 
plaint that  they  had  any  lien  upon  the  contract : 
and  if  they  had  done  so  the  allegation  would 
not  be  of  any  avail,  as  the  answer  expressly  de- 
nies the  existence  of  any  such  lien,  and  there  is 
nothing  in  the  proofs  to  sustain  any  such  theorv. 

What  they  do  allege  is, that  they  had  aspecinc 
lien  upon  the  drafts  drawn  for  the  proceeds  of 
the  locks  and  keys  manufactured  and  delivered, 
but  it  is  not  alleged  that  there  were  any  such 
drafts  outstanding  and  unpaid  by  the  govern- 
ment, which  were  included  in  the  judgment  re- 
covered by  the  respondent.  Un  the  contrary,  it 
is  alleged  in  the  answer,  and  not  denied  bv  the 
complainants,that  all  the  drafts  drawn  for  locks 
and  keys  manufactured  and  delivered  to  the 
department  were  paid  in  full  by  the  govern- 
ment. 

Twelve  hundred  locks  were  manufactured, 
which  were  refused  by  the  Postmaster-General, 
but  the  averment  of  the  answer  is,  that  they 
were  delivered  to  the  Bank,  and  it  does  not  ap- 
pear that  any  draft  T>r  drafts  for  the  contract 
price  of  those  articles  were  ever  drawn,  pre- 
sented or  refused.  Such  advances  were  made 
by  the  Bank  at  different  times,  and  one  of  the 
appellants  testifies  that  the  understanding  was 
that  they  were  to  draw  the  money  as  soon  as  the 
locks  were  delivered,  and  that  the  orders  were 
given  to  enable  them  to  draw  the  money  due 
for  locks  and  keys  furnished  to  the  depart- 
ment; and  the  respondent  testifies  that  the 
whole  amount  due  for  the  locks  furnished  was 
paid  by  the  government  either  to  him  or  to  the 

Much  of  the  respondent's  indebtedness  to  the 
bank  was  contracted  prior  to  the  6th  of  June, 

1840,  and  on  that  day  he  assigned  his  whole 
interest  in  the  letters  patent  to  the  Bank,  or  to 
one  of  the  appellants  for  the  tKnefit  of  the 
Bank,  as  security  for  such  advances,  with  au- 
thority, in  case  he  should  fail  to  pay  the  same 
when  the  advances  became  due,  to  sell  and  dis 
pose  of  the  patent  at  public  or  private  sale,  first 
giving  sixty  days'  public  notice  of  such  sale, 
as  provided  in  the  instrument  of  assignment. 

Dissatisfied  with  the  arrangement,  the  depart- 
ment refused  to  give  further  orders  for  the 
locks  and  keys,  and  on  the  6th  of  December, 

1841,  the  department  annulled  the  contract, 
and  entered  into  a  new  contract  with  another 
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party  to  supply  the  locks  and  keys  for  the 
postal  service  of  the  United  States. 

All  the  drafts  drawn  bv  the  respondeat  for 
the  proceeds  of  locks  and  keys  furnished  to  the 
department  had  been  paid,  and  he  had  no  daim 
upon  the  United  States  except  for  the  breach 
of  the  contract. 

Suppose  all  these  suggestion*  are  correct, 
still  the  complainants  refer  to  the  agreement  of 
the  2d  of  December,  1852,  and  insist  that  they 
are  entitled  to  a  decree  by  virtue  of  that  in- 
strument. Undoubtedly,  the  effect  of  that  in- 
strument was  to  renew  and  revive  the  original 
promise  of  the  respondent  to  pay  to  the  Bank 
any  balance  which  he  owed  the  Corporation  for 
those  prior  advances,  but  it  did  not  have  the  ef- 
fect to  renew  or  revive  any  prior  lien  on  the 
contract  between  the  respondent  and  the  gov- 
ernment, l)ecause  no  such  prior  lien  ever  nad 
any  existence.  It  removed  the  bar  of  the  Stat- 
ute of  Limitations,  but  its  effect  in  all  other  re- 
spects was  only  prospective. 

Briefly  stated,  the  terms  of  the  instrument- 
are,  that  the  Bank  shall  advance  such  sums  of 
paoney  as  they  may  think  proper  for  the  neces- 
sary costs  and  expenses  in  prosecuting  the 
claim  of  the  respondent  against  the  government, 
and  that  he,  the  respondent,  agrees,  in  consid- 
eration thereof,  that  their  debt  against  him,  to- 
gether with  the  sums  so  advanced,  shall  first  be 
paid  out  of  any  receipts  realized  from  the  gov- 
ernment. Certain  advances  were  accordingly 
made  for  that  purpo8e,an  agent  was  employed, 
a  suit  was  instituted  in  the  Court  of  Claims, 
but  nothing  was  recovered,  and  the  result  was 
an  adverse  judgment  against  the  claimant. 
Both  the  Bank  and  the  claimant  abaodoned  the 
prosecution  of  the  claim,  and  nothing  further 
was  done  in  that  behalf  for  the  period  of 
twelve  years.  Nothing  in  fact  was  ever  done 
by  the  Bamk  or  the  respondent  undtf  that 
agreement-after  the  suit  was  determined  in  fa- 
vor of  the  United  States. 

Conditioned,  as  the  instrument  was,  that  the 
debts  of  the  Bank  were  to  be  paid  ont  of  the 
receipts  which  they  might  collect  from  tbegor- 
ernment,  our  conclusion  is.  that  the  supposed 
lien  never  attached  to  the  claim  of  the  respond- 
ent, as  nothing  was  ever  collected.  Beyond 
doubt  he  owes  the  debt,  as  he  received  the  ad- 
vances, but  the  question  is  whether  the  Bank 
acouired  any  lien  by  virtue  of  that  instrument,, 
and  our  conclusion  is  that  no  lien  was  created  by 
it,  because  nothing  was  collected  from  the  gov- 
ernment. 

Tears  elapsed  before  the  respondent  made 
any  further  attempt  to  obtain  damages  for  the 
refusal  of  the  Postmaster-General  to  fulfill  the 
contract.  Some  new  powers  had  been  conferred 
upon  the  Court  of  Claims,  and  the  respondent 
employed  a  new  agent,  who  succeeded  in  pro- 
curing the  passage  of  a  resolution  by  Congress, 
referring  the  matter  again  to  the  Courtof  Claims, 
for  their  adjudication.  Encouraged  by  this 
resolution  he  instituted  a  new  suit  m  the  Court 
of  Claims,  and  on  the  6th  of  January,  1863,  he 
^ve  the  Bank  another  witten  agreement  renew- 
ing and  reviving  his  indebtedness  and  obliga- 
tions arising  out  of  certain  advances  made  to 
him  for  drafts  on  the  Poetmaster-Gteneral,  and 
for  all  accruing  interest,  as  well  as  for  any 
other  advances  which  have  been  or  may  t« 
made  by  the  said  Bank. 
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Reference  U  made  by  the  plaintiffs  to  this  in- 
strument as  showios  a  lien  on  the  judgment  in 
question  in  behalf  of  the  complainants,  but  it  is 
quite  clear  that  the  language  of  the  instrument 
will  not  admit  of  any  such  construction.  Un- 
questionably, it  is  a  new  promise,  but  it  con- 
tains no  language  whatever  to  support  the 
theory  that  the  parties  intended  that  it  should 
have  the  effect  to  create  a  lien  in  favor  of  the 
bank  upon  the  claim  of  the  respondent  against 
the  United  States. 

Special  reference  is  made  in  the  instrument 
to  the  advances  made  for  the  drafts  drawn  on 
the  Postmaster-General,  not  as  creating  or  rec- 
ognizing any  lien  on  the  original  contract,  but 
•8  descnptive  of  the  indebtedness  and  obliga- 
ticKw  which  it  was  the  purpose  of  the  respond- 
ents to  renew  and  revive. 

Two  indorsements  were  made  on  the  instru- 
ment, to  wit :  one  for  |60  and  the  other  for  $40, 
and  it  is  true  that  those  indorsements  contain 
the  recital  that  those  sums  were  advanced  in 
aid  of  the  claim  of  the  respondent,  and  that  the 
appellants,  as  trustees  of  the  Bank,  have  an  in- 
teceet  in  the  claim,  but  it  is  not  there  stated, 
even  if  the  indorsements  are  competent  evi- 
dence, what  their  Interest  is,  nor 'that  they  have 
any  other  or  greater  interest  than  other  credit- 
ors. They  do  not  pretend  that  they  advanced 
more  than  those  two  sums  under  the  last  agree- 
ment, and  thev  admit  that  the  respondent  sev- 
eral times  applied  to  them  for  money,  and  that 
they  refused  to  supply  his  wants,  which  fully 
supports  the  allegations  of  the  answer. 

His  theory  is  that  they  agreed  to  advance 
wliat  was  neceesarv  to  pay  the  expenses  in  the 
new  prosecution  of  the  claim,but  the  complain- 
ants deny  that  proposition,  and  insist  that  the^ 
let  him  nave  all  they  agreed  to  furnish,  and  if 
that  allegation  is  true  it  affo'ds  strong  ground 
to  conclude  that  the  instrument  under  consider- 
ation never  was  intended  to  create  any  such 
obligations  as  is  supposed  by  the  appellants. 
But  if  it  will  admit  of  such  a  construction 
then  it  is  clear  that  the  complainants  cannot  re- 
coTer,8s  they  never  fulfilled  the  contract.  They 
never  advanced  but  $100,  and  it  is  past  belief 
that  either  party  ever  supposed  that  the  ex- 
penses of  prosecuting  the  claim  to  a  successful 
result  would  not  exceed  that  sum. 

Decree  ajUrmed. 


JOHN  LIONBERGER,  Plff.  in  Err., 

«. 

EDWARD  8.  R0W8E. 

(See  8.  C, »  WalU  468-477J 

Poster  to  lax  bank* — tax  on  thare*  mat/  ^  P<^*^ 
by  bank* — eonttruetion  of  Act. 

Ooogreas,  in  imposing  oonditloDS  on  the  power 
of  the  State  to  tax  l)anks,  bad  reference  to  banks 
of  olrculattoD. 

Tbe  tax  assessed  on  the  shares  In  National  Banks, 
nuur  be  required  to  be  paid  by  the  corporations  re- 
speottvely,  lnst«td  of  by  the  individual  sbarebold- 

Oaagrtm  meant  no  more  br  tbe  second  limitation 
Jd  the  proviso  to  tbe  41st  section  of  tbe  National 

If  on.— PoMr  of  State*  U>  tax.  TaxatUm  of  «Aare« 
M  JToUonoi  Batua,  ami  of  other  mrporaHmw.  See 
«oC«  to  Prov.  Bk.  v.  BUllnics,  £9  U.  S.  («  Pet.),  614, 
■Dd  note  to  Dobbins  v.  Erie  Co.,  41 U.  8.  W  Pet.), 
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BanUngr  Act,  than  to  require  of  each  State,  as  a 
condition  to  the  exercise  of  the  power  to  tax  the 
shares  In  National  Banks,  that  it  should,  as  far  as 
It  had  the  capacit.r,  tax  In  like  manner  the  snares 
of  banks  of  issue  of  its  own  creation. 

[No.  129.] 
Argued  Mar.  17,  1870.      Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  Stale 
of  Missouri. 

This  case  involves  the  question  of  tbe  validity 
of  the  tax  imposed  by  the  State  of  Missouri  on 
the  shares  of  stock  in  National  Banks,  located 
in  Missouri,  under  the  existing  laws  of  that 
State.  The  case  is  a  representative  one,  tbe 
stockholders  having  in  most  instances  refused 
to  pay  the  tax.  There  is  a  large  sum  of  money 
amounting  to  more  than  $800,000,  dependent 
upon  the  decision  in  this  case. 

The  plaintiff  in  error  is  a  stockholder  of  the 
Third  National  Bank  of  St.  Louis.  That  in- 
stitution was  duly  incorporated  Dec.  25,  1863, 
under  the  provisions  of  the  Act  of  Congress, 
entitled  "  An  Act  to  Provide  a  National  Cur- 
rency, Secured  by  a  Pledge  of  United  States- 
Stocks,  and  to  Provide  for  the  Circulation 
Thereof."  Approved  Feb.  86  1863.  Prior 
to  the  passage  of  the  Act  of  Congress  last  re- 
ferred to,  there  were  ten  state  banks  in  Mis- 
souri, all  banks  of  issue,  and  chartered  by  the 
State  under  the  provisions  of  the  Banking  Law 
of  1857.  By  the  provisions  of  that  law.  the  state 
banks  were  required  to  pay  a  bonue  to  the  State, 
in  lieu  of  all  other  taxation,  of  one  per  cent, 
upon  the  amount  of  their  capital  stock  paid  in. 

After  the  passage  of  the  Act  of  Congress  of 
Feb.  25,  1803,  to  provide  a  national  currency, 
and  the  amendatory  Act  of  June  8,  1864,  sev- 
eral of  these  state  banks  wound  up  their  bus- 
iness as  state  banks,  and  their  stockholders  or- 
ganized banking  associations  under  the  provis- 
ions of  the  Acts  of  Congress  alwve  referred  to, 
and  amongst  those  was  the  Third  National 
Bank,  orranized  by  the  stockholders  of  the 
Southern  Bank  of  St.  Louis,  as  alxive  stated, 
on  Dec.  25,  1863.  Others  of  the  state  banks 
retained  their  organizations  as  such,  and  have 
still  continued  to  do  business  under  their  orig- 
inal charters,  except  that  they  have  long  since 
withdrawn  their  notes  from  circulation. 

In  1867,  this  being  tbe  condition  of  things, 
the  plaintiff  in  error  being  the  owner  of  two 
hundred  shares  of  stock  in  the  Third  National 
Bank  of  St.  Louis,  was  assessed  upon  a  valua- 
tion of  his  shares  of  stock  and  a  tax  assessed 
against  him  on  that  account  of  ninety  hun- 
dredths per  cent,  for  state  purposes,  forty  hun- 
dredths per  cent,  for  county  purposes,  and  forty 
hundreths  per  cent,  for  school  purposes,  being 
nearly  two  per  cent  ad  valorem  upon  his  stock  in 
tbe  Third  National  Bank — tbe  state  banks  which 
retained  their  organizations  under  the  State 
Law  of  1857,  being  only  required  to  pay  one  per 
cent,  upon  the  amount  of  capital  stock  paid  in. 
The  plaintiff  resisted  the  payment  of  the  tax ; 
whereupon  the  collector  proceeded  to  collect 
the  tax  by  seizing  the  property  of  plaintiff. 

Suit  was  brought  in  the  St.  Louis  Circuit 
Court  by  the  plaintiff  in  error  against  tbe  col- 
lector, setting  out  in  his  petition  the  facts 
above  stated.  Defendant  demurred  to  the  pe- 
tition, and  the  demurrer  was  sustained  by  the 
court.  Judgment  went  upon  the  demurrer  and 
the  case  was  taken  by  wnt  of  error  to  the  Su- 
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preme  Court  of  Missouri,  where  the  judgment 
of  the  circuit  court  was  affirmed ;  whereupon 
the  plaintiff  sued  out  this  writ  of  error. 

Metxn.  Wm.  K.  Evarta,  James  O. 
Broadhead  and  C.  D.  Drake,  for  plaintiff  in 
«rror: 

1.  The  validityof  the  state  taxation  of  the 
stock  of  the  "Third  National  Bank  of  St. 
Louis,"  of  which  the  plaintiff,  now  the  plaint- 
iff in  error,  complains,  depends  wholly  upon  the 
question  whether  such  taxation  is  conformed 
to  the  permissive  authority  for  taxation  by  the 
State,  given  by  the  41st  section  of  the  Act  of 
Oougress  of  June  3,  1864. 

The  legislation  of  Missouri  on  the  subject  of 
bank  taxation  is  as  follows : 

I.  Amendment  of  the  Constitution  of  Mis- 
souri, adopted  in  January,  1857,  provides  that 
the  General  Assembly  shall  have  power  to  es- 
tablish such  bank  or  banks  as  may  be  deemed 
necessaiT  for  the  interests  of  such  State,  but 
any  bank  so  established,  shall  be  based  upon 
specie  capital  and  made  liable  to  redeem 
its  issues  in  gold  or  silver;  provided  that  the 
number  of  banks  chartered  shall  never  exceed 
ten,  and  the  aggregate  amount  of  capital  shall 
never  exceed  120,000,000." 

II.  In  the  same  year,  1867,  the  Legislature  of 
Missouri  passed  a  General  Bank  Act,  and  cre- 
ated at  once  the  ten  banks  authorized  by  the 
Constitution.  Among  its  provisions  are  the 
following: 

"  Sec.  1.  Every  bank  which  now  is,  or  shall 
hereafter  be,  incorporated  under  the  authority 
of  the  State,  shall  be  subject  to  the  liabilities 
and  governed  by  the  rules  contained  in  this 

"  Sec.  83.  In  consideration  of  the  privileges 
n^nted  by  this  Act  to  banks  incorporated  in 
this  State,  each  banking  company  agrees  to  pay 
the  State  annually,  one  per  cent,  on  the  amount 
of  capital  stock  paid  by  the  stockholders,  other 
than  the  State,  which  shall  be  in  full  of  all  bon- 
us and  other  taxes,  to  be  paid  to  the  State  by 
the  respective  banks." 

III.  A  subsequent  Act  of  Mar.  18,  1861,  fur- 
ther provides,  that: 

"  Sec.  12.  The  one  per  cent,  required  to  be 
paid  by  section  82  of  article  1  of  said  Act,  shall 
be  received  as  full  compensation  for  all  taxes  of 
overy  kind  whatever;  and  it  shall  not  be  lawful 
for  any  county,  city  or  town  corporation  to 
levy  or  collect  any  tax  of  any  kind,  upon  or 
from  any  of  the  banks  organized  under  said 
law  ** 

IV.  The  Revised  Code  of  Missouri,  of  1866, 
provides  for  an  ad  zalorem  assessment  of  shares 
of  stock  in  banks  and  other  incorporated  com- 
^nles,  and  in  the  Act  concerning  revenue  of 
Feb.  4,  1864,  it  is  provided  that  shares  of  stock 
in  banks  and  other  incorporated  companies 
shall  be  subject  to  assessment  for  taxation  as 
other  properly. 

This  law  was  in  force  at  the  time  of  the  tax- 
ation in  this  case. 

V.  The  statute  provides  the  mode  of  assess- 
ment as  follows: 

"  Sec.  27 .  Persons  owning  sliareB  of  stock  in 
banks  and  other  incorporated  companies,  tax- 
able by  law,  are  not  required  to  deUver  to  the 
assessor  a  list  thereof,  but  the  president  or  other 
chief  officer  of  such  corporation,  shall  deliver 
to  the  assessor  a  list  of  all  shares  of  stock  held 


therein,  and  the  names  of  the  persons  who  liold 
the  same." 

' '  Sec.  28.  The  tax  assessed  on  shares  of  stock 
embraced  in  said  list,  shall  be  paid  by  the  cor- 
porations respectively,  and  they  may  recover 
from  the  owners  of  such  shares  the  amount  so 
paid  by  them,  or  deduct  the  same  from  divi- 
dends accruing  on  such  shares;  and  the  amoont 
so  paid  shall  be  a  lien  on  such  shares  ren)ec^ 
ively,  and  shall  be  paid  before  a  transfer  there- 
of can  be  made." 

Ch.  12,  p.  108,  Gen.  St.  Mo.,  1865. 

It  was  under  this  state  of  the  law  of  Missouri, 
that  the  tax  upon  the  shares  of  the  plaintiff  in 
error  in  the  Third  National  Bank  of  St.  Louis 
was  levied,  and  the  question  of  the  conformity 
of  such  taxation  with  the  provisions  of  the  41st 
section  of  the  Act  of  Congress  of  June  3,  1861, 
arises. 

2.  The  taxation  attempted  by  the  State  of 
Missouri  cannot  be  supported  upon  the  mere 
authority  of  the  State,  unaided  by  the  federal 
authority  (assenting  to  the  taxation  of  the  stock 
of  national  banks)  given  by  the  41st  section  of 
the  Act  of  Congress  of  June  8,  1864. 

1.  It  is  settled  by  adjudged  cases  in  this  court, 
that  this  Bank  in  its  corporate  capacity,  is  not 
subject  to  taxation  by  the  laws  or  under  the  au- 
thority of  a  State,  upon  its  franchise,  or  opera- 
tions, or  capital,  but  that  it  is  wholly  exempt 
from  such  taxation  by  reason  of  its  relation  to 
the  Federal  Govemment,as  an  agency  or  instru- 
ment in  the  exercise  of  its  constitutional  powen. 

MeOiMoch  V.  ltd.,  4  Wheat.,  816;  (kborn.  v. 
U.  8.  Bk.,  9  Wheat.,  738;  People  v.  0am.,  ele., 
38  N.  Y.,  204;  Dobbitu  v.  Com.,  ete.,  16  P^, 
485. 

2.  It  is  also  settled  bv  decisions  of  this  court, 
that  such  state  taxation  in  the  form  of  an  imposi- 
tion upon  the  shares  of  stock,  equally  requires 
the  permissive  authority  of  federal  legimtioB 
for  its  competency  and  validity. 

Gordon  v.  Appeal  Taee  Court,  8  How.,  188; 
Van  Allen  v.  TJte  Auetsors,  8  Wall.,  578,  681, 
598  (70  U.  S.,  XVIII.,  229,  233,  289);  fiople  v. 
TheGonmi$*ioner»Ayf  all, iU(71  D.  S..  XVIIL, 
844);  Bradlej/  v.  The  People,  4  WaU.,469  (71  U. 
8.,  XVIII.,  488). 

3.  The  authority  of  the  state  taxation  in  ques- 
tion can  claim  no  aid  or  sanction  from  the  4l8t 
section  of  the  National  Currency  Act,  for  the 
taxation  complained  of  does  not  conform  to  the 
affirmative  limitations  of  that  section  to  the  tax- 
ation conceded  by  its  terms. 

12  Stat.  atL.,  111. 

1.  The  state  taxation  authorized  by  the  Act 
of  Congress  (in  its  affirmative  concession  and 
aside  from  the  subsequent  restrictive  conditions 
imposed),  is  limited  to  a  permission  that  the 
shares  of  the  National  Banks  held  by  an^  per- 
son or  body  corporate,  may  be  included  m  the 
valuation  of  the  personal  property  of  such  per- 
son or  corporation,  in  the  assessment  of  taxes 
imposed  by  or  under  state  authority. 

This  is  the  operative  and  essential  limitatioD, 
upon  and  within  which  the  general  exemption 
from  state  taxation  is  relaxed,  and  beyond  which 
the  exemption  is  upon  the  highest  consideraUon 
needed  to  be  preserved. 

Of  itself,  and  without  the  specific  additional 
restrictions  afterwards  imposed,  it  secures  two 
great  objects : 

First.  It  preserves  the  corporation  orgaoiza- 
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tions,  being  instnimente  of  the  constitutional 
powers  of  the  Oeneral  Oorernment,  from  any 
•cnitiny  or  supervision  of  the  state  autboriues, 
SK  Dreliminary  to,  or  dependent  upon,  taxation, 
«od  also  from  the  dominion  which  the  taxation, 
the  collection  and  the  enforcement  of  taxes,  imply 
and  demand.  The  National  Banks  themselves 
«re  not  subjected  to  the  taxing  power  of  the  State 
stall. 

Second.  It  secures,  substantially,  indiscrimi- 
nate and  impartial  treatment  for  the  permitted 
taxation,  by  merging  the  specific  character  of 
the  property,  as  a  subject  of  state  taxation,  in 
the  mass  and  value  of  the  property  of  the  citi- 
zens of  the  State  from  which  it  exacts  its  reve- 
nues. It  is  for  its  value  in  and  as  part  of  the 
property  of  the  individual  taxed,  and  not  for  its 
nature  and  in  its  relation  to  the  national  and 
corporate  uses  and  functions,  that  it  is  opened 
to  the  taxation  of  the  State. 

Besides,  the  regulative  and  prohibitory  con- 
ditions upon  state  taxation  subsequently  im- 
posed, all  rest  for  their  adec^uate  and  practical 
maintenance,  upon  this  original  and  alBrmative 
limitation  of  taxation. 

n.  The  scheme  of  taxation  of  the  State  of  Mis- 
«oari  is  directly  repugnant  to  this  afiSrmative 
Tequirement  of  the  41st  section. 

It  assesses  the  tax  upon  banks  in  their  corpo- 
rate capacity. 

Itoompelsthe  payment  of  the  tax  by  the  banks 
In  their  corporate  capacity. 

It  thus  subjects  the  national  banks  to  the  do- 
minion of  the  taxing  power  of  the  State  in  their 
corporate  capacity. 

III.  This  scheme  of  taxation  admits  of  and 
Inevitably  tends  to  taxation  upon  different  prin- 
ciples, and  upon  different  results  to  the  tax 
payer,  from  those  which  would  attend  the  as- 
flesBinent  of  these  shares  as  a  part  of  the  value 
'Of  the  tax  payer's  personal  property. 

Upon  this  scheme,  the  shares  of  the  national 
banks  are  made  to  bear  the  tax  imposed  accord- 
ing to  their  value,  and  not  according  to  the  gen- 
eru  result  of  the  valuation  of  the  taxpayer's 
property,  as  yielding,  or  failing  to  yield,  a  sur- 
plus for  taxation. 

4.  The  taxation  in  question  violates  the  re- 
•trictive  and  prohibitory  conditions  imposed 
upon  the  authority  of  state  taxation  upon  the 
eharee  of  national  banks,  by  the  41st  section  of 
the  National  Currency  Act. 

This  section  provides,  as  the  final  condition 
to  the  validity  of  state  taxation  of  the  shares  of 
national  banks.that  the  tax  so  imposed  shall  not 
exceed  the  rate  imposed  upon  tlie  shares  in  any 
of  the  banks  organized  under  authority  of  the 
Slate,  where  the  national  bank  is  located. 

I.  It  is  apparent  from  the  existing  legislation 
of  Missouri  respecting  banks  and  their  taxation, 
that,  as  matter  of  law  and  as  matter  of  fact,  the 
ebares  of  stock  In  the  state  banks  are  not  taxed 
stall. 

This  is  fatal  to  the  validity  of  the  attempted 
taxation  of  the  shares  of  the  national  banks. 

Vim  AUen  v.  Aim»»or».  8  Wall..  678  (70  U. 
8..  XVIII.,  229):  Bradley  v.  PeopU,  4  Wall.. 
46»(71  U.  8.,  XVIII.,  488).  ut  tupra. 

II.  It  is  equally  apparent  that  by  the  existing 
legislation  of  Missouri,  the  rate  of  taxation  of 
t&  capital  of  the  state  banks  is  not  the  rate  im- 
posed upon  the  national  bank  shares  by  the  tax- 
stion  complained  of.  Stat,  of  Ho.,  ut  supra. 
6ae9  Wall. 


That  the  Statute  of  Missouri,  by  contract  with 
these  state  banks,  has  incapacitated  itself  from 
laying  upon  the  capital  or  shares  of  the  state 
banks  the  same  rate  which  it  exacts  upon  the 
stock  of  the  national  banks,  only  confirms  the 
fatal  fact  that  the  equality  and  conformity  re- 
quired by  the  4l8t  section  of  the  National  Cur- 
rency Act  are  not  observed  in  the  taxation  com- 
plained of. 

Me»srt.  H.  Blair  and  F.  A.  Dick,  for  de- 
fendants in  error: 

The  only  fact  relied  on  in  plaintiff's  petition 
to  invalidate  the  tax  against  him  was,  the  exist- 
ence of  certain  banks  under  the  general  bank- 
ing law  of  the  State,  of  1857,  and  the  only  use 
made  of  this  fact  was  to  argue  that  the  banks 
so  established  were  the  only  banks,  or  if  not 
the  only  banks,  were  the  only  banks  of  the  class 
(banks  of  issue),  which  could  compete  with  the 
national  banks,  and  hence  were  the  only  banks 
the  tax  of  whose  shareholders  could  properly 
be  compared  with  the  tax  on  shareholders  in 
the  national  banks.  The  counsel  for  plaintiff 
complained  that  these  holders  were  exempt, and 
hence  that  the  plaintiff  was  also  exempt. 

The  point  argued  by  defendant's  counsel,  that 
the  exemption  of  the  shareholders  in  one  or  more 
banks  by  special  contract,  whilst  the  sharehold- 
ers of  the  great  mass  of  the  banking  capital  of 
the  State  were  subjected  to  taxation  under  the 
General  Revenue  Law,  does  not  exempt  the 
shareholders  of  the  national  banks,  was  not  re- 
lied on  by  plaintiff  in  the  state  courts.  If  it 
should  be  presented  here,  it  is  suf&cient  to  say 
that  the  proposition  is  the  same  substantially 
passed  upon  by  this  court  in  the  case  of  Tm 
Peoples.  The  C<»TOTOt»«<m«r».4Wall..224, 256(71 
U.  S.,  XVIII.,  844,  849).  There  the  sharehold- 
ers insisted  that,  as  no  tax  could  be  assessed  on 
United  States  securities,  and  the  first  proviso  of 
the  41st  section  required  that  the  tax  on  their 
shares  should  not  exceed  that  "assessed  on  other 
moneyed  capital  in  the  hands  of  individual  citi- 
zens," it  followed  that  they  were  exempt.  The 
court  replied  that  the  standard  contemplated  by 
the  law  was  taxable,  not  non  taxable  moneyed 
capital. 

A  state  revenue  law,  dated  prior  to  the  Na- 
tional Bank  Act,  taxing  bank  shares  generally 
and  equally  with  other  moneyed  capital  in  the 
hands  of  citizens,  is  equally  operative  on  the 
shares  of  such  banks  as  a  subsequent  Revenue 
Act,  and  meets  the  requirements  of  the  Bank 
Act  as  fully  as  if  it  contained  the  proviso  of  the 
4l8t  section  in  terms.  Such  an  Act  cannot  be 
suspected  of  the  unfair  discrimination  this  pro- 
viso was  intended  to  guard  against 

Mr.  Jiutiee  Davis  delivered  the  opinion  of 
the  court: 

It  appears  by  the  record  in  this  case  that 
the  plaintiff  in  error,  a  resident  of  St.  Louis,  is 
a  shareholder  in  the  Third  National  Bank  of 
St.  Louis.a  corporation  organized  under  the  pro- 
visions of  an  Act  of  Congress  entitled  "An  Act 
to  Provide  for  a  National  Currency."  approved 
February  25,  1868,  and  that  a  tax  was  levied 
under  the  authority  of  the  State,  of  nearly  two 
per  cent,  on  the  assessed  valuation  of  the  shares 
of  stock. 

There  being  a  refusal  to  pay  the  tax,  it  was 
forcibly  collected  by  the  defendant  in  error, 
who  was  the  collector  of  taxes  for  the  City 
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and  County  of  Saint  Louis.  On  this  being 
done,  the  plaintiff  in  error  commenced  his  suit 
in  the  Saint  Louis  Circuit  Court  for  the  alleged 
wrongful  act,  claiming  that  the  assessment  and 
collection, if  done  under  color  of  law.  were  with- 
out any  legal  authority  whatever.  The  circuit 
court  decided  adversely  to  the  claim  set  up.and 
the  Supreme  Court,  on  appeal,  affirmed  the  de- 
cision. The  case  is  brought  here  by  a  writ  of 
error,  to  test  the  question  of  the  validity  of  a 
tax  imposed  by  the  State  of  Missouri  on  the 
shares  of  stock  in  national  banks  located  there 
under  the  existing  laws  of  the  State,  and  has  re- 
ceived the  careful  consideration  of  the  court,  as 
well  on  account  of  the  principle  involved  as  of 
the  large  amount  of  money  dependent  on  the 
decision  of  the  suit. 

It  is  no  longer  an  open  question  in  this  court, 
since  the  decision  in  the  case  of  Van  Allen  v. 
AuMSum-s,  8  Wall.,  573  [70 U.  8.,  XVIIL,  229], 
that  the  shareholders  in  a  national  bank  are  sub- 
ject to  state  taxation,  although  the  entire  capital 
of  the  bank  be  invested  in  the  bonds  of  the 
United  States,  which  cannot  be  taxed  by  state 
authority.  The  difficulties  which  have  arisen 
since  that  decision  do  not  relate  to  the  abstract 
right  of  taxation,  but  grow  out  of  the  supposed 
conflict  of  state  legislation  with  the  provisions 
of  the  Act  of  Congress  on  the  subject.  The  41  st 
section  of  the  Act  of  Congress  of  Sd  of  June, 
1864,  lit  StaL  at  L.,  Ill,  placing  these  shares 
within  the  reach  of  the  taxing  power  of  the 
States,  annexed  two  conditions  to  the  exercise 
of  the  power.  The  State  was  forbidden  to  tax 
them  higher  than  it  taxed  other  moneyed  capi- 
tal in  the  hands  of  its  own  citizens,  or  to  im- 
pose on  them  a  tax  exceeding  the  rate  imposed 
upon  the  shares  in  any  of  the  banks  organized 
under  state  authority.  If  there  was  no  dis- 
crimination in  these  particulars  the  State  could 
lawfully  tax  shares  in  the  national  banks.  It 
is  conceded  the  tax  exacted  from  the  plaintiff 
in  error  was  not  greater  than  was  assessed  on 
other  moneyed  capital  belonging  to  individuals 
or  corporations,  but  it  is  claimed  that  it  is 
higher  than  the  rate  paid  by  the  state  banks. 

And  this  brings  us  to  the  consideration  of 
the  main  question  in  the  case.  In  order  to  un- 
derstand the  point  in  controverqr,  it  is  neces- 
sary to  recur  to  the  legislation  of  Missouri  on 
the  subject  of  banking.  In  the  year  1H67,  the 
Constitution  of  the  State  having  been  amended 
for  the  purpose,  the  Legislature  established  a 
general  banking  law,  by  which  ten  banks  of 
discount,  deposit  and  circulation  were  author- 
ized to  be  incorporated.  The  charter  provided 
that,  in  consideration  of  the  privileges  granted, 
each  banking  company  should  pay  to  the  State, 
annually,  one  per  cent,  on  the  amount  of 
capital  stock  paid  in  by  the  shareholders  (other 
than  the  State),  which  was  accepted  in  full  of 
all  bonus  and  taxes  to  be  paid  to  the  State  by 
the  respective  banks.  In  consequi^nce  of  the 
Supreme  Court  of  the  State  deciding  (£«zin^(on 
T.  AuU,  80  Mo.,  480),  that  this  exemption  only 
applied  to  state  taxation,  the  charter  was 
amended  so  as  to  make  the  one  per  cent,  a  full 
compensation  for  all  taxes  of  every  kind  what- 
soever. The  ten  banks  chartered  by  this  law 
were  organized  and  continued  to  do  business 
until  ISua. 

About  that  time,  but  before  the  assessment 
of  the  tax  in  this  case,  all  these  banks,  with  two 
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exceptions,  relinquished  their  state  chartera, 
and  organized  as  national  banks,  under  an 
enabling  Act  of  the  Legislature;  the  Bank  in 
which  the  plaintiff  in  error  is  a  shareholder  lie- 
ing  one  of  them.  The  Exchange  Buik  and  the 
Mechanics'  Bank  retained  their  organizatioa 
under  the  state  law,  and  still  continued  to  do 
business  under  their  charter. 

In  this  condition  of  things  it  is  contended 
that  the  tax  in  question  is  invalid,  because  the 
two  state  banks  chartered  in  1857,  which  did 
not.  like  the  remaining  eight,  become  national 
banks,  cannot  be  taxed  higher  than  one  per 
cent.,  while  the  assessment  of  the  shares  of 
the  plaintiff  in  error  equals  nearly  two  per 
cent.  It  is  not  denied  that  these  two  banks 
hold  a  very  inconsiderable  portion  of  the  bank- 
ing capitu  of  the  State,  and  that  the  shares- 
of  all  other  associations  in  the  State  (there  be- 
ing many),  with  all  the  privities  of  linking 
except  the  power  to  emit  bills,  are  taxed  like 
the  shares  in  national  banks,  but  it  is  claimed 
the  proviso  in  the  41st  section  of  the  National 
Banking  Act,  imposing  a  limitation  on  the 
power  of  the  States,  has  reference  alone  to 
banks  of  issue.  To  ascertain  the  sense  in  which 
the  word  "  bank  "  is  used  in  the  proviso  to  tbi» 
section,  it  la  necessary  to  recur  to  the  mischief 
which  Congress  desired  to  i^rd  against.  Ttie 
national  banks  were  established  to  provide  a 
national  currency,  at  a  time  when  the  slat* 
banks  furnished  the  entire  paper  circulation  of 
the  country.  In  providing  a  system  by  which 
the  States'  where  national  banks  were  located 
and  did  business,  could  tax  their  shares,  it  wss- 
important,  as  their  notes  came  in  competitioa 
with  state  bank  paper,  that  there  should  be  no- 
unfavorable  discrimination  against  them.  It 
was  easy  to  see  that  an  unfriendly  Stale  could 
legislate  so  as  to  drive  them  out  of  circulation, 
and  this  consideration  induced  Congress  to 
limit  the  state  power  of  taxation  in  two  par- 
ticulars. In  declaring  that  national  bank  share» 
should  be  taxed  like  other  mone;^ed  capital 
and  that  no  burdens  should  be  imposed  on 
them  from  which  state  banks  were  exempt,  »U 
was  done  that  the  necessity  of  the  case  required. 
There  was  nothing  to  fear  from  banks  of  dis- 
count and  deposit  merely,  for  In  no  event  could 
they  work  any  displacement  of  national  bank 
circulation.  It  seeibs,  therefore,  clear,  that  the 
proviso  to  the  4l8t  section  was  meant  by  Con- 
gress to  apply  to  banks  of  issue.  It  is  proper 
in  this  connection  to  observe,  that  the  changed 
condition  of  the  banking  interests  of  the  coun- 
try, has  been  the  occasion  of  further  legislation 
by  Congress  on  this  subject,  and  that  now  the 
power  of  state  taxation  over  the  shares  of  na- 
tional banks  is  subject  only  to  the  restricUoo 
that  the  taxation  shall  not  be  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in 
the  hands  uf  individual  citizens.  15  Stat,  at 
L.,  p.  84. 

Having  determined  that  Congress,  in  imposing- 
conditions  on  the  power  of  the  State  to  tax  had 
reference  to  banks  of  circulation,  the  question' 
arises  whether  the  tax  in  this  case  was  invalid 
because  of  the  ttatut  of  the  two  banks  left  im 
Missouri.  According  to  the  words  of  the  la* 
the  tax  was  not  warranted,  but  did  CongK» 
intend  that  the  law  should  have  such  an  enectf 
Did  ii  contemplate  that  the  shares  of  national 
banks   should  escape  taxation,  if  the  State 
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complied,  so  far  as  it  had  the  ability  to  do  so, 
with  the  requirements  of  the  4l8t  section  of  the 
National  Banking  Act?  In  our  opinion  the 
answers  to  these  inquiries  must  be  in  the  nega- 
tire.  It  is  a  universal  rule  in  the  exposition  of 
■tattttea  that  the  intent  of  the  law,  if  it  can  be 
clearly  ascertained,  shall  prevail  over  the  letter, 
and  this  is  especially  true  where  the  precise 
words,  if  construed  in  their  ordinary  sense, 
would  lead  to  manifest  injustice.  DwarrU  on 
But.,  chap.  12:  Perry  v.  Hldnner,  8  Mees.  & 
W..  477;  Btoeker  v.  Warner,  1  C.  B.,  149. 

It  ia  very  clear  that  Congress,  in  conceding  to 
the  States  the  right  to  tax,  adopted  a  measure 
which  it  was  supposed  would  operate  to  re- 
strain them  from  legislating  adversely  to  the 
interests  of  the  national  banlis.  The  measure 
itself  bad  reference  to  prospective  legislation 
by  the  States  and  its  object  was  accomplished 
when  the  States  conformed.as  far  as  practicable, 
their  revenue  systems  to  it.  Exact  conformity 
was  required,  if  attainable,  but  the  law  making 
power  did  not  intend  such  an  absurd  thing,  as 
that  the  power  of  the  State  to  tax  should  de- 
pend on  Its  doing  an  act  which  it  had  obliged 
Itself  not  to  do.  It  was  well  known  at  the  time, 
and  Congress  must  be  supposed  to  have  legis- 
lated on  this  subject  with  reference  to  it,  that 
States,  by  contract  with  individuals  or  corpora- 
tions, could  grant  away  the  right  of  taxation, 
and  that  this  power  had  been  frequently  exer- 
cised. It  was  equally  within  the  knowledge  of 
OoDgresa  that  the  policy  on  this  subject  varied 
in  ufFerent  States;  while  some  of  them  re- 
tained in  their  own  hands  the  power  of  taxa- 
tion over  ail  species  of  property,  except  such 
as  were  devoted  to  religious  or  charitable 
purpoaes,  others  had  parted  with  it  to  interests 
of  a  purely  business  character,  like  banks 
and  rulroads.  Can  it  be  supposed  that  Con- 
gress, in  this  condition  of  things  in  the 
country,  meant  to  confer  a  privilege  by  one 
section  of  a  law  which  by  another  it  made 
practically  unavailable?  If  the  construction 
contended  for  by  the  plaintiff  in  error  be  al- 
lowed, then  a  Stale  so  unfortunate  as  to  have  a 
single  bank,  whose  shareholders  are  exempt  by 
contract  from  taxation  in  the  manner  providea 
by  Congress,  can  derive  no  benefit  from  the 
power  given  to  tax  the  shares  of  national  banks. 
And  this  further  consequence  would  follow, 
that  the  shareholders  of  national  banks  located 
in  one  State  would  escape  all  taxation,  while 
those  whose  property  was  invested  in  banks 
in  a  different  locality,  would  have  to  contribute 
tbeir  full  share  of  the  public  burdens.  This 
court  will  not  impute  to  Conness  a  purpose 
that  would  lead  to  such  manifest  injustice,  in 
the  absence  of  an  express  declaration  to  that 
effect.  Without  pursuing  the  subject  further, 
it  is  enough  to  say,  in  our  opinion.  Congress 
meant  no  more  by  the  second  limitation  in  the 
proviso  to  the  4l8t  section  of  the  National  Bank- 
m^  A(^,  than  to  require  of  each  State,  as  a  con- 
dition to  the  exercise  of  the  power  to  tax  the 
ifaares  in  national  banks,  that  it  should,  as  far 
•8  it  had  the  capacity,  tax  in  like  manner  the 
■haras  of  banks  of  issue  of  its  own  creation. 

Testing  the  case  in  liand  by  this  rule,  it  is 
aounnt  that  the  tax  complained  of  was  prop- 
CR&  sMeased  and  collected.    Missouri  has  com- 

Sil,  ao  f ar  as  it  had  the  ability  to  do  it,  with 
demands  of  the  law. 
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The  Legislature,  as  soon  as  the  national  bank- 
ing system  was  created,  passed  a  law  enabling 
the  ten  banks  of  issue  in  the  State  to  wind  up 
their  business,  in  order  that  their  shareholders 
could,  if  they  chose,  transfer  their  interests  to 
the  new  system.  Eight  of  these  banks  availed 
themselves  of  the  privilege,  surrendered  their 
charters  as  state  corporations,  and  became  na- 
tional bank  associations.  Two  of  them  declined 
the  proposition  tendered  by  the  Slate,  and  are 
still  doing  business  in  St.  Louis.  There  is  no 
way  the  State  could  compel  them  to  reUnquish 
their  charters,  nor  has  it  the  power  to  tax 
their  shareholders  on  their  shares  of  stock. 
Having  contracted  with  these  banks  to  accept 
from  them  annually,  in  lieu  of  all  taxes,  one 
per  cent,  on  their  paid-in  capital  stock,  it  can- 
not turn  round  and  assess  a  tax  on  the  share- 
holders. As  the  State  did  all  that  it  could  to 
conform  its  legislation  to  the  requirements  of 
the  law,  it  was,  therefore,  in  a  condition  to  im- 
pose the  tax  in  question  on  the  shares  of  stock 
held  by  the  plaintiff  in  error. 

It  is  objected  that  the  mode  of  assessment 
provided  by  the  general  revenue  law  of  the 
State  Is  inconsistent  with  the  provisions  of  the 
Act  of  Congress  of  June  -Sd,  1864,  as  it  requires 
the  tax  assessed  on  the  shares  of  stock,  to  he 
paid  by  the  corporations  respectively  instead  of 
the  individual  shareholders.  This  was  one  of 
the  questions  in  the  case  of  The  NatunuU  Bank 
V.  Commonwealth,  decided  at  this  term,  and  it 
was  there  held  that  this  mode  of  assessment 
was  not  inconsistent  with  the  terms  of  the  law, 
but  in  all  respects  unobjectionable.  It  is  un- 
necessary to  repeat  the  argument  presented  in 
that  case,  or  to  consider  the  point  further,  as 
we  see  no  reason  to  question  the  soundness  of 
that  decision. 

Th«  judgment  of  the  Supreme'  Court  of  Mis- 
touri  M  affirmed. 

Clted-9  Wall.,  690:  39  N.  J.  L..  386:  19  Blatohf., 
2M ;  3  DiU.,  388, 334 ;  2  Fllpp.,  70,  72 :  48  Ind„  570,  571 ; 
3«  Am.  Rep.,  496  (71  Mo.,  Sw). 


THE  CITY  OF  KENOSHA,  Plff.  in  Birr., 

V. 

JOSHUA  F.  LAM80N. 

(See  S.  C,  9  WaU..  477-486). 

Action  on  coupons,  not  barred  by  lapte  of  less 
than  20  years — legiiUuive  ratifieation  of  bond* 
— effect  of  state  decisions. 

Coupons  of  bonds  do  not  have  the  etfeot  of  ex- 
tlngruishlner  the  Interest  due  on  the  l>onds. 

An  action  upon  coupons  la  not  barred  by  the 
lapse  of  six  years. 

Such  cause  of  action  Is  not  barred  by  lapse  of 
time  short  of  twenty  years. 


Horn.— Municipal  bonds,  hou>  afeeted  by  change 
of  rui<n0  nf  highest  court  of  State,  or  by  cnanoe  in 
Congtitution.  See  note  to  Mitchell  v.  Burlington, 
71U.S.,XVni..860. 

Suitnon  coupon*  detached  from  bonds. 

The  holder  of  coupous,  detached  from  corpora- 
tion or  state  t>onds,  payable  to  holder  or  to  bearer, 
may  sue  upon  them  in  his  own  name  and  recover 
without  produoinir  the  l>ond.  HedAeld  on  Rail- 
ways. 805 ;  Williamson  v.  N.  A.  &  S.  R.  R.,  9  Amer. 
Ry.  Times,  No.  87:C3omrs.  of  Knox  Ck).  v.  Aspin- 
wall,  <B  tr.  S.,  XVl.,  208:  County  of  Beaver  v. 
Armstrong,  44  Pa.  St..  63;  Thompson  v.  IJce  Co.,  70 
U.  8m,  XVIII.,  177;NaU.  Bxchsr.  Bk.  v.  Hartford 
&  C.  R.  R.  Co.,  8  R.  I.,  376 ;  Kennard  v.  Cass.  Co., 
Cent.  L.  J.,  Jan.  Uth,1874. 
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Where  the  Legislature  ratified  the  loan  of  the 
credit  of  a  city  to  a  railroad  company,  this  waa 
eoulvalent  to  original  authority. 

where,  at  the  time  such  loan  was  made  and  the 
bonds  were  Issued,  the  decisions  of  the  court  of 
the  State  favored  the  validity  of  the  law,  a  later 
decision  to  the  contrary  cannot  be  followed. 

[Ko.  142.] 
Afffued  Mar.  8S,  1870.    Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  John  W.  Gary,  for  plaintiff  in  error: 

There  was  no  authority  in  the  City  of  Keno- 
sha to  issue  these  bonds,  and  they  are,  therefore, 
void. 

In  what  follows  in  this  case,  I  desire  the 
court  to  read  the  word  "scrip"  "bonds,"  and 
regard  what  is  said  of  section  8  as  of  section  4, 
and  of  chapter  6  as  of  chapter  188  of  the  private 
and  local  laws  of  1857. 

The  plaintiff,  in  order  to  recover,  was  bound 
to  show,  affirmatively,  that  no  such  authority 
existed.  There  was  no  presumption  in  his 
favor  on  this  point. 

Thompaon  v.  Lee  Go.,  8  Wall.,  880  (70  U.  8., 
XVIII.,  178). 

The  question,  therefore,  for  our  considera- 
tion is,  was  the  City  of  Kenosha  authorized  to 
issue  diese  bonds  in  aid  of  said  railroad  com- 
pany? 

The  question  is  not  an  open  one  in  this  court. 
It  had  already  been  passed  upon  by  the  Su- 
preme Court,  which  is  the  proper  tribunal  to 
determine  its  validity  under  the  Constitution 
of  Wisconsin,  and  its  decision  on  this  question 
is  conclusive  upon  this  court. 

Fotter  V.  Kmotha,  12  Wis.,  616. 

That  decision  declared  and  decided  that  there 
was  a  total  want  of  power  in  the  city  to  create 
this  debt,  and  in  such  a  case  this  court  have 
decided  that  the  indebtedness  of  a  municipal  cor- 
poration is  not  valid. 

Thampton  v.  Lee  Co.  {gupra). 

"The  construction  given  to  a  statute  of  a 
State  by  the  highest  judicial  tribunal  of  such 
State,  is  regarded  as  a  part  of  the  Statute,  and 
is  as  binding  upon  the  courts  of  the  United 
States  as  the  text." 


LeffingweU  v.  Warren,  2  Black.  603(67  U.  a, 
XVII.,  262);  Shelbi,  v.  Oi/y,  11  Wheat.,  867; 
MeCluny  v.  SiUiman,  8  Pet.,  270;  Oreeae  v. 
NeU,  6  Pet.,  291;  Sou  v.  DumU,  18  Pet.,  45; 
MamngiU  v.  Dovru,  7  How.,  767;  iTeimilh 
V.  Sheldon,  7  How.,  812;  Van  Benidaer  v. 
Kearney,  11  How.,  297;  Webtter  v.  Cooper,  14 
How.,  604. 

This  case  comes  strictly  within  the  above 
rule,  which  is  the  settled  practice  of  Itxis  court. 
It  is  not  a  question  of  mercantile  or  oommer- 
cial  law ;  nor  of  impairing  the  obligations  of 
contracts;  but  simply  a  question  of  power  and 
authority  arising  on  the  construction  of  the 
Constitution  and  Statute  Law  of  the  State  of 
Wisconsin.  In  such  a  case  this  court  sav,  in 
Mereer  Co  ▼.  Haekett,  1  WaU..  96  (68  Ul  8., 
XVIL,  S50):  "We  would  have  felt  bound  to 
follow  it" — the  decision  of  the  state  court. 

This  case  is  not  witliin  the  decisicMi  of 
Oelpekey.  Dubuque,  1  WaU..  175  (68  U.  8.. 
XVII.,  620),  for  here  the  Supreme  Court  of  Wis- 
consin has  never  changed  its  decision,  but  de- 
clared the  law  unconstitutional  when  it  was 
first  brought  to  its  notice,  and  has  always  ad- 
hered to  that  decision. 

Several  Acts  of  the  Legislature  were  intro- 
duced under  the  pretense  of  showing  that  this 
scrip  and  indebtedness  bad  been  ratified  by  the 
Legislature. 

It  will  not  be  pretended  that  chapter  148  of 
the  Laws  of  1859,  amending  the  provisions  of 
the  chapter  of  1857,  relative  to  a  railroad  com- 
missioner, and  the  two  Acts  relating  to  the  re- 
adjustment of  the  city  debt  of  the  City  of  Keno- 
sha, passed  in  1862  'and  1868,  directly  or  in 
terms  ratify  this  subscription  of  stock,  or  the 
issue  of  this  scrip ;  and  we  are,  therefore,  to  con- 
sider whether  they  do  it  by  implication,  or 
whether  it  is  not  an  utter  perversion  of  their 
true  scope  and  object  to  give  them  any  such 
construction.  If  there  was  a  legitimate  object 
for  which  a  Railroad  Commissioner  could  be 
elected  in  the  City  of  Kenosha,  aside  from  this 
subscription  and  scrip,  then  certainly  a  law 
providing  for  the  officer  and  the  election  of 
such  officer  should  not  be  construed  as  a  rati- 
fication of  another  transaction,  wholly  unwar- 
ranted and  void. 


It  makes  no  differencethat  the bondsfrom  which 
coupons  were  detached  have  t>een  paid  and  extin- 
guished. Natl.  ExohB.  Bk.  V.  Hartford  &  C.  R.  R. 
Co.,  8  B.  I.,  875  ;  Town  v.  Culver.  86  U.  S.  (19  Wall.), 
84 ;  Clark  v.  Iowa  aty,  87  U.  8.  (20  WaU.),  683 ;  New 
London  v.  Ware,  41  Conn.,  642. 
InMalneitbas  beea  held  that  holder  of  a  coupon 
could  not  maintain  an  action  on  It  as  a  distinct  and 
independent  security,  as  its  languaffe  did  not  im- 

5ly  any  negotiable  or  independent  character, 
sokson  v.  Y.  &  C.  R.  B.  Co.,  1  Amer.  Law  Beg.,  N. 
8.,  685. 

It  has  l>eeD  held  in  Connecticut  that  suit  oould 
not  be  maintained  on  coupons  alone  unless  It  con- 
tained a  distinct  promise  to  pay  the  amount  repre- 
sented. Crosby  v.  New  London  &  C.  R.  B.  Co.,  26 
Conn.,  121. 

It  is  immaterial  that  the  coupon  contains  no 
words  of  promise,  as  it  evinces  an  Intention  to  con- 
stitute Initselt  an  obligation  to  pay  and  could  have 
t>een  designed  for  no  other  purpose.  Being  notes 
or  drafts,  not  sealed,  they  are  admissible  in  evi- 
dence and  may  be  recovered  upon  under  the  com- 
mon money  counts.  Johnson  v.  Stark  Co.,  24  111., 
75;  Mercer  Co.  v.  Bubbard,  46IU.,142;  Dan.  on  Ne- 

Sotlable  Instruments,  sec.  1483;  SAmer.  Law  Beg., 
f.  8..  586. 

Coupons  detached  are  treated  and  regarded  as 
bank  Dills  and  currency,  and  may  be  sued  on  though 
the  owner  be  not  the  bolder  of  the  bond.    Ckim.v. 
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Emigrant  Industrial,  etc.,  88  Mass.,  12 ;  Spoooer  v. 
Holmes,  102  Mass.,  607;  8.  C.,S  Am.Bep.,  481:  Uo 
Coy  V.  Washington  Co.,  3  Wall.,  Jr.,  381;  Memphit 
V.  Brown,  5  Amer.  L.  T.  Bep.,  438 ;  lAngston  v. 
South  Carolina,  2  So.  Car.,  N:  S..  248 ;  Wobey  v. 
Pole,  4  Barn.  &  Aid.,  1 ;  Matter  of  Imperial,  etc  L. 
R..  11  Eq.,  478,  488 ;  Murray  v.  Lardner,  «  IT.  S., 
XVII.,  867;  1  Am.  Lead.  Cas.  (6th  ed.),  407:  Da- 
rant  V.  Iowa  City,  1  Woolw.,  09;  Smith  v.  Clark  Oo- 
64  Mo.,  68. 

Coupons  attached  to  railroad  or  other  bond,  pay- 
able to  bearer,  are  negotiable  Instruments,  and  a 
purchaser  thereof  In  good  faith,  before  due,  ao- 
qulree  a  good  title  thereto.  Evertson  v.  Natl.  Bk. 
of  Newport,  86  N.  Ym  14;  S.  C,  28  Am.  Bep..  »; 
Hotchklss  V.  Bank,  88  U.  8.  Oil  WaU.),2ti ;  TUdeo  r. 
Blaine,  88  V.  B.  (21  WaU.),  864;  Clark  v.  Iowa  City, 
87  U.  S.  (20  Wall.),  668:  Dinsmore  v.  OunoaiuST  N. 
Y.,  678 ;  Chapman  v.  Rose,  68  N.  Y.,  140. 

To  be  negotiable,  a  coupon  must  be  so  upon  its 
face  without  reference  to  any  other  paper;  If 
it  is  not  payable  to  order  or  bearer,  and  does  not 
contain  other  equivalent  words,  it  is  not  negotiable. 
Augusta  Bk.  v.  Augusta,  49  Me.,  SOT. 

when,  upon  their  face,  coupons  refer  to  the 
bonds  to  which  they  were  attached,  and  purport  to 
bo  for  interest  accrued  thereon,  the  porchaaer  of 
them  is  charged  with  notice  of  ail  which  the  bonds 
contained.  Harshman  v.  Bates  COm  Its  17.  S.,(IM; 
MoClure  v.  Township  of  Oxford,  M  tj.  B.,  420. 
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The  City  of  Eenoeba  acquired  a  legal  and 
proper  interest  to  the  extent  of  $150,000  in  that 
railioad  in  1S58.  The  City  subsequently  iwued 
ita  scrip  in  payment  of  the  interest  on  said 
bonds,  usued  for  that  intent  and  other  purposes 
to  the  extent  of  over  $80,000. 

We  therefore  find  tliat  all  the  duties  of  this 
Railroad  Commissioner  -were  properlT  appli- 
cable to  the  legitimate  interests  and  indebtedness 
of  the  dtj. 

Bnt,  we  may  well  inquire:  is  it  competent  for 
the  Legislature  to  ratify  and  confirm  a  bond  or 
piece  of  scrip  which  is  utterly  void?  Suppos- 
ing the  Legislature  had,  by  express  terms,  de- 
clared a  contract  void  before  in  full  force, 
would  such  Act,  without  consent  on  the  part  of 
the  contracting  parties,  malce  valid  and  bind- 
ing what  was  before  void?  Such  is  not  the 
doctrine  in  Wisconsin. 

ffatbrouek  v.  Jfiltoaukee,  18  Wis.,  87. 

Mr.  H»tt.  H.  Carpenter,  for  defendant 
in  error: 

Aside  from  the  Constitution  of  Wisconsin, 
the  following  points  are  clearly  established  by 
the  adjudications  of  the  Supreme  Court  of  the 
Unitea  States,  and  are  conclusive  of  the  plaint- 
ifTs  right  to  recover: 

1.  The  issue  of  bonds  in  aid  of  a  railroad 
running  to  a  city,  is  for  a  municipal  purpose. 

Boamt  ▼.  BurUngUm,  8  Wall.,  666  (70  U.  8., 
XVIII.,  83);  Meyer  v.  MuteaUne.  1  Wall.,  884 
(«8  U.  a,  XVU.,  664). 

2.  The  charter,  therefore,  gave  suflScient  au- 
thority to  loan  the  cmdit  of  the  city  and  give 
b<Hida.   See  charter  above  quoted. 

8.  Where  the  power  ezisu  to  issue  the  bonds 
under  certain  limitations,  and  in  certain  con- 
tingencies, a  municipal  corporation  which  has 
issued  the  bonds,  is  estopped  to  deny  as  against 
a  bona  fide  holder  that  the  power  was  properly 

O^peke  V.  Dvbuque,  1  Wall.,  208  (63  U.  B., 
XVIL,  624);  cases  cited  in  nota 

But  it  is  objected  that  the  provision  of  the 
charter  above  quoted,  and  which,  if  valid,  au- 
thorixed  the  issuance  of  these  bonds,  is  in  con- 
flict with  the  Constitution  of  Wisconsin  and, 
consequently,  null  and  void.  It  is  necessary, 
therefore,  to  consider  this  objection. 

This  precise  Question  came  before  the  Su- 
preme Court  in  Dean  t.  Maducm,  7  Wis.,  68S. 
Again  in  Clark  v.  JanemlU.  10  Wis..  130. 
From  these  decisions  it  is  evident  that  in  1857, 
when  these  bonds  were  issued,  and  in  1860, 
three  years  afterwards,  the  grant  of  power  con- 
tained in  the  Kenosha  charter  would  have  been 
held  constitutional  and  the  bonds,  issued  under 
it,  valid. 

Bnt  in  the  Wisconsin  series,  is  found  the 
case  of  Fb»ier  v.  Kenot/ia,  12  Wis.,  616,  direct- 
ly opposed  to  the  principle  of  these  cases  in  the 
i(h  and  10th  Wisconsin  reports.  The  court 
held  the  bonds  void  for  the  very  reason  that 
in  Itean  v.  Maduon  it  held  them  valid;  that 
it,  because  the  Legislature  had  not  limited  the 
•mount  of  debt  to  be  contracted.  These  bonds, 
when  made  in  September,  1867,  were  perfectly 
valid  upon  the  authority  of  Dean  v.  jladitoH, 
and  Clark  v.  JanetitiUe  (mpra),  were  circulat- 
ing in  the  market  and  passing  from  hand  to 
hMd,  with  the  full  sanction  of  our  Su- 
Court,  until  the  depision  in  Fo»ter  v. 
and  henceforth  they  were  not  worth 


the  same  amount  of  blank  paper  in  the  state 
court. 

Dean  v.  Madieon,  7  Wis.,  688. 

The  bonds  are  valid  beoiuse  the  Legislature 
had  not  restricted  the  power. 

Clark  V.  JanetmlU,  10  Wis.,  186. 

The  bonds  are  valid,  so  far  as  reeards  this 
objection,  because  the  Legislature  had  imposed 
the  restriction  of  a  popular  vote. 

Poster  V.  Kenotha  {tupra). 

The  imposition  of  a  popular  vote  is  no  re- 
striction whatever,  and  the  bonds  are  absolute- 
ly void. 

The  decision  of  Fbster  v.  Kenosha  is  not  to 
be  followed  by  this  court,  for  two  sufficient, 
adjudicated  reasons: 

1.  It  was  pronounced  after  these  Ixinds  were 
issued,  and  totally  reverses  the  rule  of  decision 
upon  this  subject ,  existing  in  the  courts  of  the 
State  at  the  time  the  bonds  were  issued. 

Oeijpeke  v.  Dubuque,  1  Wall.,  175  (68  U.  8., 
XVIL.  620);  Ohio  Trutt  Co.  v.  DeboU,  16  How., 
482;  Havemeyer  v.  Iowa  Co.,  8  Wall.,  294  (70 
U.  8..  XVIII..  88). 

2.  The  decisions  of  the  Supreme  0>urt  of 
the  State  being  inconsistent,  this  court  is  at  lib- 
erty to  adopt  either  rule. 

Plate  V.  Peek,  18  How.,  606  (69  U.  S.,  XV., 
518),  and  the  principle  of  Poster  v.  Kenosha  is 
wholly  untenable. 

The  Constitution,  in  the  article  in  question, 
is  addressed  solely  to  the  Legislature.  "It 
shall  be  the  duty  of  the  Legislature,  and  they 
are  hereby  empowered,  to  provide  for  the  or- 
ganization of  cities  and  villages,  and  to  restrict 
their  power,"  etc.,  etc. 

But  suppose  the  Legislature  provides  for  the 
organization  of  a  city,  and  does  not  restrict  its 
power,  the  question  is :  what  is  the  consequence? 

There  are  two  views,  either  one  of  which 
may  be  supported  by  a  respectable  argument 
1.  That  the  provision  is  merely  directory  i< 
the  Legislature.  2.  That  the  provision  in  ques- 
tion is  In  the  nature  of  a  limitation  upon  the 
power  to  provide  f or  the  origanization  of  cities; 
m  which  case  an  Act  of  the  Legislature  incor- 
porating a  city,  but  not  making  the  necessary 
restriction,  would  be  absolutely  void. 

Foster  y.  Kenosha,  12  WU.,  616,  is  remark- 
able for  steering  between  these  two  conclusions. 

A  city  created  by  Act  giving  it  unrestricted 
powers  of  taxation,  is  a  good  city,  and  ma^ 
levy  taxes  and  raise  money  for  proper  munici- 
pal purposes  {Poster  v.  Kinosha),  and  the  con- 
struction of  a  railroad  leading  to  a  city,  is  a 
legitimate  object  of  municipal  enterprise. 
Clark  V.  JanesvOU,  10  Wis,,  176. 

Then  our  bonds  are  good.  The  true  princi- 
ple is  believed  to  t>e  this:  the  provision  in 
question  is  addressed  solely  to  the  Legislature, 
it  is  made  their  duty  to  restrict  the  power  of  a 
city  which  it  creates,  so  as  to  prevent  abuses. 
This  is  necessarily  a  subject  of^  legislative  dis- 
cretion. The  Legislature  must  determine  what 
are  abuses  to  b«  prevented  and  what  restrictions 
are  necessary  to  secure  this  end.  When  the 
Legislature  has  imposed  one  restriction,  for  in- 
stance a  popular  vote  on  the  question,  the 
courts  cannot  take  up  the  subject  and  impose 
another. 

See,  Gibbons  v.  Ogdtn,  9  Wheat.,  18;  Luth<ir 
V.  Borden.  7  How.,  1 ;  Bk.  of  Borne  v.  Borne.  18 
N.  Y..  88;  Grant  v.   Courter,  24  Barb.,  232; 
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Mo»r»  ▼.  Beading.  21  Pa.,  189;  R.  B.  Com.  v. 
CUnton  Co.,  1  Ohio  St.,  77. 

Concediag  the  original  invalidity  of  these 
bonds,  because  the  power  to  contract  indebted- 
ness was  not  limitea  in  amount;  still  it  is  mani- 
fest that  after  a  particular  amount  of  bonds  had 
been  issued,  a  ratification  of  such  bonds  by  the 
Legislature  would  cure  the  defect;  because  such 
ratification  of  a  given  amount  of  indebtedness 
would  be  equivalent  to  an  original  authority  to 
issue  that  amount,  which  it  is  conceded  would 
have  been  all  right  under  our  Constitution. 
And  the  Legislature  has  given  this  ratification 
over  and  over  again. 

Ch.  148,  Pr.  Laws,  1869;  Ch.  151,  Pr.  Laws. 
1862;  Ch.  114,  Pr.  Laws,  1868;  Shaw  v.  B.  B. 
Co.,  5  Gray,  178;  Oelpeke  v.  Dubugue,  1  Wall., 
220  (68  U.  S.,  XVn.,  580);  Morgan  v.  BeMt 
(ante,  206). 

It  is  a  general  rule  admitting  of  no  exception . 
so  far  as  I  know,  that  the  Statute  of  Limitations 
does  not  apply  to  interest  matured  on  a  contract 
until  the  principal  or  some  installment  of  the 
principal,  becomes  due. 

Grafton  Bk.  v.  Doe,  19  Vt..  468;  Henderson 
V.  Hamilton,  1  Hall,  N.  Y.,  316. 

Mr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

This  i*  a  writ  of  error  to  the  Circuit  Court  of 
United  States  for  the  District  of  Wisconsin. 

The  suit  was  brought  against  the  City  of 
Kenosha,  to  recover  the  interest  on  several  cou- 
pons annexed  to  bonds  issued  by  the  City,  Sep- 
tember 1,  1867,  and  which  had  accrued  in  the 
years  1860  and  1861.  The  bonds  were  each  for 
$.500,  and  to  an  amount  in  the  aggregate  of 
1100,000. 

They  are  headed  "Issued  according  to  law  to 
the  Kenosha  and  Rockford  R.  R.  Company,  to 
aid  in  the  construction  of  their  railroad,"  and 
were  payable  twenty  years  from  date  at  the 
People's  Bank  in  the  City  of  New  York  with 
interest  at  the  rate  of  ten  per  cent,  per  annum, 
to  be  paid  semi-annually.upon  the  presentation 
of  the  proper  coupons  for  said  interest.  For 
the  payment  of  the  bonds  and  interest,  the  faith 
of  the  City  is  pledged.  The  bonds  are  certified 
by  the  Mayor  and  Citv  Clerk  to  have  l)een  is- 
sued under  an  Act  of  the  Legislature  passed 
March  2,  1867,  and  giving  to  the  City  authority 
to  loan  its  credit  for  the  sum  specified;  and  also 
in  pursuance  of  a  vote  of  the  freeholders  of  the 
City,  taken  for  the  purpose  of  the  loan  of  |100,- 
000  to  the  Railroad  Company. 

The  following  is  a  copy  of  one  of  the  cou- 
pons: '•$26.  "nie  City  of  Kenosha,  Wis.,  will 
pay  to  the  bearer  twenty-five  dollars  on  the  first 
day  of  September,  1860,  at  The  People's  Bank 
in  the  City  of  New  York,  on  presentation  of 
this  coupon,  being  the  interest  due  on  that  day, 
on  the  bond  of  said  City,  numbered  one,  dated 
1st  day  of  September,  1867."  Signed  by  the 
Mayor  and  Clerk  of  the  City. 

•The  plaintiff  was  the  holder  of  several  of 
these  interest  coupons,  falling  due  in  the  years 
above  mentioned. 

The  declaration  recites  in  very  general  terms 
the  several  bonds,  to  which  the  coupons  the 
plaintiff  holds  had  been  originally  annexed, 
setting  forth  that  they  had  been  sold  and  dis- 
posed of  10  bona  fide  purchasers,  and  have  since 
passed  from  hand  to  hand  in  the  stock  market, 
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like  other  negotiable  securities,  so  that  he  can- 
not produce  Uiem  to  the  court ;  that  the  interest 
has  accrued  on  the  same,  which  the  defendant 
has  neglected  and  refused  to  pay  at  the  time 
and  place  designated;  and  that  the  interest  and 
coupons  are  owned  by  liim,  the  latter  of  whidi 
he  brings  into  the  court  to  be  canceled. 

The  defendant  pleaded:  1,  nil  dOet;  2,  the 
Statute  of  Limitations ;  that  the  several  supposed 
causes  of  action  had  not  accrued  to  the  plaint- 
iff within  sixyears  from  the  commencement 
of  the  suit.  'The  plaintiff  took  issue  on  the 
first  plea  and  demurred  to  the  second,  which 
demurrer  was  sustained. 

The  jury  found  a  verdict  for  the  plaintiff  on 
the  first  issue  of  the  several  coupons. 

From  the  bill  of  exceptions  it  appears  that  the 
plaintiff  gave  in  evidence  172  coupons,  which 
was  objected  to,  but  the  objection  was  over- 
ruled. It  was  admited  that  all  the  coupon8,with 
the  exceptions  of  four  which  were  annexed  to  a 
bond  produced,  were  coupons  of  different 
bonds  of  the  same  issue,  but  which  Ijonds  were 
not  given  in  evidence.  After  the  plaintiff 
rested,  the  counsel  for  the  defendants  prayed 
the  court  to  charge  the  jury:  1.  That  the  bonds 
declared  on,  as  well  as  the  coupons,  should  have 
been  produced  in  order  to  sustain  the  declara- 
tion under  the  issue;  and  2.  That  the  City  of 
Kenosha  had  no  authority  to  issue  the  bonds; 
which  prayers  were  overruled. 

We  agree  that  if  this  were  an  action  upon  the 
bonds  to  recover  installments  of  interest  that 
had  accrued  thereon,  although  such  install- 
ments  had  been  duly  assigned  to  the  plaintifl, 
there  would  be  great  difficulty  in  maintaining 
it  in  his  name,  as  well  as  without  producing 
the  Ixinds,  as  the  proper  evidence  that  interest 
was  due.  The  plaintiff,  under  such  circum- 
stances, doubtless,  would  have  a  remedy  for 
withholding  the  interest;  but  it  is  not  necessary 
or  material  to  stop  and  point  it  out  in  the  pres- 
ent case;  for  we  do  not  regard  the  action  m 
founded  upon  the  bonds,  but  upon  the  coupons. 
They  are  recited  in  very  general  terms,  it  ii 
true,  in  the  declaration ;  but,  it  is  by  way  of  ex- 
plaining and  bringing  into  view  the  relation  the 
coupons  originally  held  to  the  bonds;  and 
which,  in  an  important  sense,  they  still  hold, 
though  distinct  as  it  respects  ownership,  as  they 
represent  the  interest  that  had  become  due  upon 
them.  The  relation  we  refer  to  is,  that  these 
coupons  are  not  received,  or  intended  to  hare 
the  effect  of  extinguishing  the  interest  di«  on 
the  bonds:  as  this  collateral  security,  or  rather, 
this  evidence  of  the  interest,  upon  wdl  settled 
principles,  cannot  have  that  effect  without  an 
express  agreement  between  the  parties.  Besides, 
the  coupons  are  given  simply  as  a  convenient 
mode  01  obtaining  payment  of  the  interest  as  it 
becomes  due  upon  the  bonds.  There  is  no  ex- 
tinguishment till  payment. 

The  recital  is  by  way  of  inducement  as  is 
familiar  to  special  pleaders  at  common  law, 
which  Mr.  Chitty  says  is  in  the  nature  of  apre- 
amUe,  stating  the  circumstances  under  which 
the  contract  was  made,  or  to  which  the  consid- 
eration has  reference.  1  Chit.  PL,  290.  The 
ot&oe  of  an  inducement  is  explanatory,  and 
does  not,  in  general,  require  exact  oeiteintf . 
Thus,  says  Mr.  Cl^ty,when  an  agreement  with 
a  third  person  is  stated  only  as  an  induoenient 
to  the  defendant's  promise,  which  is  the  prin- 
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dpal  causeof  action,  it  isconsidered,  in  general, 
sufficient  to  state  such  agreement  without  cer- 
tainty of  name,  place,  or  person  (i&.,  291),  and 
where  the  matter  Is  unnecessarily  stated  by  way 
of  inducement,  and  might  be  struck  out  as  sur- 
ploaa^,  and,  as  we  shall  show  hereafter,  may 
be  said  of  that  in  the  present  case,  the  failure 
to  make  proof  of  the  statement  is  not  material. 

The  action,  then,  being  founded  upon  the 
coupons,  the  material  question  arising  on  this 
branch  of  the  case  is:  whether  or  not  the  plea  of 
the  Statute  of  Limitations  constitutes  a  good 
defense.  It  is  admitted  that  more  than  sis  years 
have  elapsed  since  the  interest  accrued  on  the 
coupons,  and,  if  barred  by  this  lapse  of  time, 
the  defense  is  complete,  and  the  court  below 
erred  in  sustaining  the  demurrer. 

As  we  have  seen,  the  coupons  were  made  con- 
temporaneously by  the  City  with  the  bonds  for 
the  accruing  interest  thereon.  This  appears  on 
their  face.  The  City  of  Kenosha,  on  the  1st 
September,  etc.,  will  pay  $25  at  the  People's 
Btmk,  etc.,  on  presentation  of  tliis  coupon, 
b^g  the  interest  due  tliat  day  on  the  bond  of 
said  City,  numbered  one,  dated  1st  September, 
1857,  which  bond  itself  contains  a  covenant  for 
the  same  interest.  The  coupon  is  not  an  inde- 
pendent instrument,  like  a  promissory  note  for 
a  sum  of  money,  but  is  given  for  interest  there- 
after to  become  due  upon  the  bond,  which  in- 
terest is  parcel  of  the  bond,  and  partakes  of  its 
nature;  and  the  bond,  beingof  a  higher  security 
than  a  simple  contract  debt,  is  not  barred  by 
lapse  of  time  short  of  twenty  years;  and,  as  we 
have  seen,  this  contemporaneous  coupon  does 
not  operate  as  an  extinguishment  of  the  inter- 
est, uolees  there  has  been  an  express  agreement 
tothat  effect.  These  coupons  are,  substantially, 
bat  cc^ies  from  the  body  of  the  bond  in  respect 
to  the  interest  and,  as  is  well  known,  are  given 
to  the  holder  of  the  bond  for  the  purpose:  first, 
of  enabling  him  to  collect  the  Interest  at  the 
time  and  place  mentioned  without  the  trouble 
of  presenting  the  bond  every  time  it  beoomes 
due;  and  second,  to  enable  the  holder  to  real- 
ize the  interest  due,  or  to  become  due,  by  ne- 
gotiating the  coupons  to  the  bearer  in  business 
traosactfons,  on  whom  the  duty  of  collecting 
them  devolves.  This  device  affords  great  con- 
venience to  all  persons  dealing  in  these  securi- 
ties, especially  to  the  holders  in  foreign  coun- 
tries, who  otherwise  would  be  obliged  to  for- 
wwd  the  bond  to  the  place  of  payment  of  the 
interest  each  time  it  became  due,  or  trust  them 
to  the  hands  of  the  correspondents  in  the  coun- 
try where  the  payment  is  made. 

This  convenience  in  the  collection  by  the  use 
of  coupons,  as  is  apparent,  very  much  facili- 
tates the  negotiation  of  these  securities  abroad, 
Boi  enhances  their  value  in  the  foreign  market. 
And  any  decision  that  would  have  the  effect  to 
lessen  or  impair  the  higher  security  for  the  in- 
tflrest  as  found  in  the  bond,  by  the  use  of  these 
ooupoas,  would  necessarily,  to  that  extent,  de- 
feat the  purpose  for  which  they  were  designed. 
As  we  have  seen,  there  is  nothing  in  the  con- 
tract between  the  parties  that  would  lead  to  the 
conduaion  that  the  nature  or  character  of  the 
meaaitj  by  the  bond  for  the  interest  was  to  be 
1  or  lessened  by  the  issue  of  the  coupons, 
be  contrary ;  for  if  any  jwch  change  had 
intended,  it  should  have  been  in  some  way 
~  In  the  body  of  them.  There  was  but 
Wall.  U.  S.,  Book  19. 


one  contract,  and  that  evidenced  by  the  bond, 
which  covenanted  to  pay  the  bearer  (500  in 
twenty  years,  with  semi-annual  interest  at  the 
rate  of  ten  per  cent,  per  annum.  The  bearer 
has  the  same  security  for  the  interest  that  he  has 
for  the  principal.  The  coupon  is  simply  a  mode 
agreed  on  between  the  parties  for  the  conven- 
ience of  the  holder  in  collecting  the  interest  as 
it  becomes  due.  Their  great  convenience  and 
use  in  the  interests  of  business  and  commerce 
should  commend  them  to  the  most  favorable 
view  of  the  court ;  but,  even  without  this  con- 
sideration, looking  at  their  terms,  and  In  con- 
nection with  the  bond,  of  which  they  are  a  part, 
and  which  is  referred  to  on  their  face,  in  our 
judgment  it  would  be  a  departure  from  the 
purpose  for  which  they  were  issued,  and  from 
the  intent  of  the  parties,  to  hold, when  they  are 
cut  off  from  the  bond  for  collection ;  that  the 
nature  and  chafticter  of  the  security  change, 
and  becomes  a  simple  contract  debt,  insteaa  of 
partaking  of  the  nature  of  the  higher  security 
of  the  bond, which  exists  for  the  same  indebted- 
ness Our  conclusion  is,  that  the  cause  of  action 
is  not  barred  by  lapse  of  time  short  of  twenty 
years.  Recurring  again  to  the  declaration,  we 
have  said  that  the  preamble,  or  inducement, 
was  unnecessary,  and  might  well  be  rejected  as 
surplusage.  As  we  have  seen,  it  recites,  in  very 
general  terms,  the  bonds  to  which  the  several 
coupons  in  suit  were  annexed.  Now,  each  cou- 
pon itself  contains,  substantially,  on  its  face,  all 
thi?  information.  It  is  issued  for  interest  due 
at  a  certain  day  and  place  on  a  bond,  giving  its 
number  and  date.  Another  form  adds  the 
amount,  but  this  is  unimportant,  as  the  bond  is 
suiflciently  identified  without  it.  The  produc- 
tion of  the  coupon,  therefore,  at  the  trial,  will 
show  the  relation  it  bears  to  the  bond,  and,  if 
our  opinion  is  sound,  that  in  this  connection  it 
cannot  be  legally  severed  from  it  till  the  inter- 
est is  paid,  a  count  upon  the  coupon  is  all  that 
can  be  material. 

The  only  remaining  question  in  the  case  is  as 
to  the  authority  of  the  City  of  Kenosha  to  issue 
bonds  to  which  the  coupons  were  annexed. 

The  Act  of  1857  of  the  Legislature  (chap. 
133,  Private  Laws),  which  amends  and  consoU- 
dates  the  several  Acts  relating  to  the  charter  of 
the  City,  confers  full  authority  upon  the  Com- 
mon Council  to  borrow  on  the  corporate  credit 
of  the  City  any  sum  of  money  for  any  term  of 
time,  at  any  rate  of  interest,  and  payable  at  any 
place  deemed  expedient,  issuing  bonds  or  scrip 
therefor.  It  is  admitted  this  authority  would 
be  sufficient,  but  it  la  insisted  that  the  statute 
exc^s  the  authority  of  the  Legislature  under 
the  3d  section  of  the  11th  article  of  the  State 
Constitution,  which,  it  is  asserted,  requires  the 
Legislature  to  limit  or  restrict  the  amount  of 
money  to  be  raised  by  the  City.  Without  in- 
quiry into  tills  question,  it  is  sufficient  to  say 
that  after  the  City  had  passed  the  ordinance 
lending  its  credit  to  the  Railroad  Company  to 
the  amount  of  $100,000,the  Legislature  ratified 
it.  This  was  equivalent  to  an  original  limit  of 
this  amount. 

It  is  urged,  also,  that  the  Supreme  Court  of 
Wisconsin  has  held  that  the  Act  of  the  Legisla- 
ture conferring;  authority  upon  the  City  to  lend 
its  credit,  and  issue  the  bonds  in  question,  was 
In  violation  of  the  provision  of  the  Constitu- 
tion above  referred  to.  12  Wis.  616.  But,  at 
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the  time  this  loan  wm  made,  and  these  bonds 
-were  issued,  the  decisions  of  the  court  of  the 
Htftte  favored  the  validity  of  the  law.  The  last 
decision  cannot,  therefore,  be  followed. 

Q^ipeke  t.  DiOugue,  1  Wall.,  17Q  (68  U.  S., 
XVIL.  520). 

Thejvdgmtmi  it  affWmed. 

Dissenting,  Mr.  Jmtiee  SlUler. 

Cited-U  WttU..  287;  16  Wall.,  MB;  20  WaU.,  687; 
98  U.  8.,  478,  474 ;  lOS  IT.  8.,  71 :  107  U.  8.,  84  ;  1  DUl., 
342;  3  DUl.,  148, 148;  38  N.  J.  L.,  285;  1  Fllpp..  181, 
133 ;  17  Blatohf .,  19 ;  18  Blatoli  r.,  884 ;  8  MoCrary,  41 ; 

7  Kan..  506 ;  19  Minn.,  288 :  48  Mo.,  188  ;  25  Wis.,  163: 

8  iim.  Rnp.,  99  (48  Ho..  188) ;  86  Am.  Bep.,  648  (80  N. 
T.,  449). 


THE  CITY  0PKBN08HA,  Plff.  in  Err., 

«. 

JOSHUA  P.  LAM80N. 

In  action  on  eoupont,  bond»  need  not  beprodwxd. 

In  action  upon  ouupona  the  bonds  need  not  be 
Klven  In  evidence. 

Kenoeba  «.  Lamson,  ante,  725,  followed. 
[No.  148.] 
Argued  Mar.  13,  1870.      Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 
The  case  is  stated  by  the  court. 
See,  also,  the  preceding  case  between  these 
parties. 
Mr.  J.  W.  CtLry,  for  plaintiff  in  error. 
Mr.  Katt.  H.  Carpenter,  for  defendant 
in  error. 

Mr.  Juttiee  Nelaon  delivered  the  opinion  of 
the  court : 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  Slates  for  the  DiBtrictof  Wisconsin. 

This  was  an  action  of  attumptit  upon  616 
coupons  against  the  City  of  Kenoeha,  described 
in  the  declaration  and  notice  accompanying  it. 
They  were  all  given  in  evidence,  and  when  the 
plaintiff  rested,  the  counsel  for  the  defendants 
prayed  the  court  to  instruct  the  jury  that  the 
bonds,  as  well  as  the  coupons,  should  have  been 
given  in  evidence,  which  was  refused.  And 
further,  that  the  City  possessed  no  authority  to 
issue  the  bonds,  which  was  also  overruled.  The 
verdict  was  for  the  plaintiff. 

The  first  question  was  decided  against  the 
plaintiff  in  £nox  Co.  v.  Atpinwall,  21  How.,  SS9 
(62  U.  S.,  XVI.,  208).  and  the  second  in  a  case 
at  the  present  term  between  the  same  parties. 
[Next  preceding  case]. 

Judgment  affirmed. 

Dissenting,  Mr.  Juttiee  Miller. 


WILLIAM  H.  GLEASON,  Lt. -Governor   of 
the  State  of  Florida,  Plff.  in  Err., 

V. 

THE  STATE  OP  FLORIDA,  ex  rO.  The  At- 
toknet-General. 

(8ee  8.  C,  9  WaU.,  779-784). 

Writ  of  error— ^mutt  be  allowed— not  matter  of 

■  right. 
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The  foundation  of  the  JuriBdiotion  of  this  oourt 
over  the  Judcrments  of  State  Courts,  is  the  writ  of 
error. 

No  writ  of  error  to  s  State  Ck>Drt  can  lame  with- 
out allowance,  either  by  the  proper  judge  of  the 
State  Court,  or  by  ajudire  of  this  court. 

A  writ  of  error  to  a  State  Court  is  not  a  matter  of 
right. 

[No.  889.] 

Argued  Feb.  11,  Apr.  1,  1870.    Decided  Apr. 

A,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Florida. 

On  motion  to  dismiss. 

This  case  arose  upon  an  information  in  the 
nature  of  a  writ  of  quo  warranto,  in  the  court 
below,  in  the  name  of  the  State,  by  the  Attor- 
ney-General, against  tiie  plaintiff  in  error,ctaarg- 
ing  him  with  exercising  the  office  of  Lieutenant- 
Governor,  in  violation  of  the  State  Constitution. 
The  court  below  having  denied  a  motion  for 
the  removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Florida,  and  having  overruled  various  defenses 
set  up  by  the  respondent,  entered  a  Judjpient 
of  ouster  against  him.  Thereupon  he  petitioned 
the  Chirf  Juttiee  of  said  court  for  a  writ  of  error 
to  this  court,  on  the  ground  that  the  said  judg- 
ment of  ouster  was  Mverse  to  the  claim  set  up 
by  him  under  the  Acts  of  Congress,  known  aa 
the  Reconstruction  Acts,  under  which  he 
claimed  to  be  eligible  to  the  office  of  Lieutenant- 
Governor,  notwithstanding  the  Constitution  of 
said  State.  This  petition  was  denied,  on  the 
ground  that  the  court  had  not  denied  him  any 
right,  title  or  privilege  under  any  Act  of  Con- 
gress, nor  questioned  his  right  to  hold  any 
office  conferred  upon  him  thereunder;  that  the 
court,  on  the  contrary,  had  denied  his  right  to 
hold  the  office  in  question  under  the  provtiiooi 
of  the  Constitution  of  the  State,  not  confficting 
with  any  Act  of  (Engross,  treats  or  provision 
of  the  Ck)n8titntion  of  the  Unitea  States.  Tiw 
respondent  then  made  an  application  to  an  as- 
sociate justice  of  this  court,  who  signed  a  cita- 
tion, but  made  no  allowance  of  a  writ  of  error. 
During  the  pendency  of  this  motion  to  diamin, 
the  plaintiff  in  error  filed  a  motion  for  leave  to 
suggest  a  diminution  of  the  record,  there  having 
been  no  allowance  of  a  writ  of  error. 

Under  said  motion,  said  plaintiff  in  error  filed 
an  affidavit,  in  which  he  set  up  the  facts  above 
stated,  and  alleged  that  the  said  associate  jw- 
tice  of  this  court  made  an  allowance  of  the  writ 
of  error  on  one  of  the  papers  preaosted  to  him. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  B.  F.  Butler,  for  plaintiff  in  error. 

Mr.  T.  O.  Howe,  for  defendant  in  error: 

If  the  judicial  power  of  the  United  States 
extends  to  this  case,  it  is  because  it  arises  from 
the  Constitution  and  laws  of  the  United  States 

But  the  case  does  not  arise  under  the  Consti- 
tution or  the  laws  of  the  United  States,  because 
its  correct  dedslon  does  not  depend  on  the  ooa- 
struction  of  either. 

Oohent  v.  Va.,  6  Wheat.,  879;  JTortery  v. 
Maditon,  1  Cranch,  187;  Mar^n  v.  Sunter,  1 
Wheat,  804;  Omng  v.  Norvooota  Ltmt,  5 
Oanch,  844;  Story,  Const,  1647,  1656. 

If  the  cause  were  one  arising  either  under  the 
Constitution  or  the  laws  of  the  United  States, 
then  Congress  could  have  conferred  upon  this 
oourt  appellate  jurisdiction.    But  the  questioo 
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woDld  still  remain :  has  CSongress  conferred  such 
Jurisdiction  upon  this  court? 

Sorry  y.  Msreein,  6  How.,  119;  Durotuteau 
T.  Tr.8,,9  Cranch,  818;  Curt.  Com.,  sec.  112; 
WiteartY.  I)'Auehtf,9T>ail..^l;  Conkl.Tr.,24. 

If  this  court  has  jurisdiction  to  review  the 
judgment  of  the  Supreme  Court  of  Florida,  it 
most  be  given  under  the  25th  section  of  the 
Judiciary  Act  of  1789.  But  to  give  jurisdiction 
under  that  Act,  three  things  must  appear  on 
the  record: 

1.  That  the  pluntiff  in  error  had  some  right 
under  some  authority  of  the  United  States. 

2.  That  he  pleaded  such  right  in  the  court 
below. 

8.  That  the  State  Court  denied  such  right. 

It  Is  not  enough  for  the  party  to  have  such  a 
right,  unless  he  jilead  it,  because  this  court  can 
only  know  what  is  contained  in  the  record. 

It  is  not  enough  to  plead  such  a  right  unless 
he  has  it,  otherwise  everr  cause  tried  in  a  State 
Court  could  l)e reviewed  here;  and,  of  course,  if 
he  have  such  a  right  and  plead  it,  yet  it  is  not 
denied  by  the  court  that  there  is  no  ground  of 
appeal. 

GroteeUv.  Bandell,  10  Pet.,  868;  MeKiniuy 
Y.  CarroU,  12  Pet.,  86;  In».  Co.  v.  PtMeyt,  13 
Pet.,  157;  Qxm  v.  QaUaher,  15  Pet..  18; 
Fi»her  v.  CoekereU,  5  Pet.,  248;  Beed  v.  Marth, 
18  Pet,  158;  Com.  Bk.  v.  Buckingham,  5  How., 
817;  R.  B.  Co.  v.  MarOuM,  12  How.,  165. 

When  the  case  turns  on  the  construction  of  a 
state  law,  this  court  has  no  jurisdiction. 

Orand  Gulf  R  B.  Go.  v.  MarshaU  (mpra); 
OiU  v.  mter,  11  How.,  629. 

Mr.  Chief  Juttiee  Chase  delivered  the  opin- 
ion of  the  court: 

The  court  has  considered  the  aiOdavit  of  the 
plaintiff  in  error,  submitted  by  his  counsel  as 
evidence  of  the  allowance  of  a  writ  of  error  in 
this  case  by  one  of  the  justices  of  this  court; 
and  without  determining  now  whether,  in  any 
case,  tiie  affidavit  of  a  paity  to  the  record  can 
be  used  as  evidence  of  that  fact,  we  are  oblieed 
to  say  thai  the  affidavit  submitted  to  us  has 
failed  to  satisfy  tis  that  such  an  allowance  was, 
in  fact,  made.  The  affidavit  states  that  three 
papers,  namely:  a  petition  for  the  writ  of  error, 
the  form  of  a  bond,  and  a  citation,  were  pre- 
sented to  the  associate  justice,  and  lays  some 
stress  upon  the  fact  that  the  papers  were  three 
in  number.  It  omits  to  mention  that  any  copy 
of  the  record  of  the  State  Court  was  presented 
to  the  judge,  without  which  it  is  obvious  there 
could  be  no  allowance  of  a  writ  of  'error.  It 
seems  to  us  highly  probable,  Uierefure,  that  the 
plnintiff  in  eiror  is  mistaken  in  his  recollection, 
A  copy  of  the  record  was  probably  one  of  the 
thrue  pntters  of  which  he  speaks.  In  the  absence 
of  any  affidavit  from  the  clerk  who  prepared 
the  papers,  and  of  any  showing  of  the  loss  of 
the  petition  by  the  Clerk  of  the  Supreme  Court 
of  Florida,  with  whom  the  allowance  supposed 
to  have  been  indorsed  on  it  must,  in  regular 
conise,  have  been  filed,  we  cannot  regard  the 
evidence  of  allowance  as  sufficient,  and  must 
proceed  to  dispose  of  this  cause  as  if  no  such 
allowance  were  claimed  to  have  been  made. 

This  case  comes  before  us  on  a  motion  to  dis- 
miss the  writ  of  error. 

The  record  shows  an  information  in  the  nat- 
ure of  a  writ  of  qw  warranto,  in  the  Supreme 
t)ee9WAU,. 


Court  of  the  State  of  Florida,  in  the  name  of 
the  State,  by  the  Attorney-General  of  the  State 
against  William  H.  Gleason,  charging  him  with 
exercising  the  office  of  Lieutenant-Qovemor 
in  violation  of  the  State  Constitution,  and  de- 
manding an  answer  by  what  warrant  or  author- 
ity he  claimed  to  hold  that  office. 

To  this  information  Oleason  filed  an  answer 
denying  the  lorisdiction  of  the  court  and  the 
lawfulness  of  the  proceeding  against  him,  on 
several  distinct  grounds,  all  of  which  were  over- 
ruled by  the  court,  and  he  was  required  to 
answer  upon  the  merits. 

Thereupon  he  put  in  a  demurrer,  and  subse- 
quently, before  argument  on  the  demurrer,  filed 
a  petition  for  the  removal  of  the  cause  into  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida;  in  the  exercise,  as 
he  claimed,  of  his  right  under  certain  Acts  of 
Congress  particularly  specified,  and  generally 
under  the  laws  of  the  United  States. 

The  petition  was  denied  sud  the  demurrer  was 
overruled,  and  leave  was  given  to  bim  to  plead 
to  the  information  or  show  cause  why  judg- 
ment of  ouster  should  not  be  entered  against 
him. 

In  pursuance  of  the  leave  thus  given,  Gleason 
showed  cause  and,  among  other  things,  alleged 
that  he  was  eligible  and  was  elected  to  the  office 
held  by  him  under  Acts  of  Congress  known  as 
the  Reconstruction  Acts,  and  was,  therefore, 
entitled  to  the  office,  though  not  qualified  by 
three  years'  residence  in  the  State,  according  to 
the  proviaions  of  the  State  Constitution. 

But  this  defense,  as  well  as  all  other  defenses 
set  up  by  him,  was  overruled  by  the  court,  and 
judgment  of  ouster  was  rendered  against  him, 
to  reverse  which  he  has  prosecuted  this  writ  of 
error. 

In  support  of  the  motion  to  dismiss,  it  has 
been  argued  that  the  record  presents  no  ques- 
tion except  such  as  arise  wholly  under  the  Con- 
stitution and  laws  of  Florida,  and  not  under 
the  Constitution  or  laws  of  the  Unil«d  States; 
and  therefore,  no  question  of  which  this  court 
has  jurisdiction  under  the  25th  section  of  the 
Judiciary  Act ;  on  the  olber  hand,  it  has  been 
maintained,  with  much  force,  that  one  of  the 
chief  points  in  controversy  in  the  State  Court 
was,  whether  eligibility  to  office  at  the  first 
election  under  the  Constitution  framed  imder 
the  Acts  of  Congress,  known  as  the  Reconstruc- 
tion Acts,  was  determined  by  these  Acts,  or  by 
the  Constitution  submitted  to  the  people  and 
adopted  at  that  election.  The  plaintifl'  in  error 
claimed  that  under  these  Acts  he  was  eligible, 
was  elected  and  was  entitled  to  hold  his  office 
which  claim  was  denied  by  the  Supreme  Court 
of  Florida,  and  it  has  been  Insisted  in  his  be- 
half that  the  jurisdiction  of  this  court  depends, 
not  upon  the  actual  validity  of  his  claim,  but  on 
the  fact  thai  it  was  specially  set  up  and  asserted 
by  him  under  the  laws  of  the  United  States,  and 
that  the  decision  of  the  State  Court  was  against 
its  validity. 

Considered  under  this  view,  it  seems  to  us 
that  a  writ  of  error  might  have  been  properly 
enough  allowed  under  the  25th  section  of  the 
Judiciary  Act.  But,  on  looking  into  the  record, 
we  find  no  allowance  of  the  writ.  And  this  has 
been  repeatedly  held  to  be  essential  to  the  exer- 
ci8e,'by  this  court,  of  revisory  jurisdiction  over- 
final  judgments  or  decrees  by  the  courts  of  the 
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States.  In  the  case  of  Tuiitehea  ▼.  The  Gam- 
moninealth  [arUe,  223],  the  rule  which  gov- 
erns the  allowance,  by  national  courts  and 
judges,  of  writs  of  error  to  State  Courts,  was 
thus  stated :  "Writs  of  error  to  State  Courts  have 
never  been  allowed  as  of  right.  It  has  always 
been  the  practice  to  submit  the  record  of  the 
State  Court  to  a  judge  of  this  court,  whose  duty 
has  been  to  ascertain  whether  any  question 
cognizable  here  on  appeal  was  made  and  de- 
cided in  the  proper  court  of  the  State,  and 
whether  the  case,  upon  the  face  of  the  record, 
will  justify  the  allowance  of  the  writ."  And 
this  may  now  be  considered  as  the  settled  con- 
struction of  the  Judiciary  Act  on  this  subject. 
The  foundation  of  the  jurisdiction  of  this  court 
over  the  judgments  of  State  Courts  is  the  writ 
of  error;  and  no  writ  of  error  to  a  State  Court 
can  issue  without  allowance,  either  by  the 
proper  judge  of  the  State  Court  or  by  a  judge  of 
this  court,  after  examination  as  just  stated. 

In  this  case  the  plaintiff  in  error  has  evidently 
acted  under  the  impression  that  a  writ  of  error 
to  a  State  Court  is  a  matter  of  ri^ht.  Under  this 
impression  he  applied  to  the  Chief  Justice  of  the 
Supreme  Court  of  Florida  for  his  signature  to 
a  citation ;  but  that  magistrate,  who  hm  presided 
in  the  court  where  the  proceeding  for  ouster 
had  taken  place,  refused  his  signature,  upon 
the  ground  that  the  State  Court  had  decided  no 
question  cognizable  Jiere  upon  writ  of  error. 
Application  was  then  made  to  a  judge  of  this 
court,  by  whom  a  citation  was  signed;  but 
there  was  no  allowance  of  a  writ  of  error  by 
him. 

Under  these  circumstances,  the  issuing  of  the 
writ  of  error  was  unauthorized,  and  the  writ, 
not  having  been  allowed,  gives  no  jurisdiction 
to  this  court. 

It  mutt,  thertfore,  be  diimueed. 

Cated-9  WaU.,  784 ;  1  Skwj.,  715 ;  6  Sawy.,  88. 


BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OF  WASHINGTON,  Plff.  in 
Err., 

s. 

UNITED  STATES,  «  rd.  Clabk  Dubaiit. 

(See  8.  C, "  Supervisors  v.  Dtmcmt,"  8  WaU.,  116-U9.) 

It^unetionfrom  State  Court  cannot  prevent  U. 
8.  mandamus. 

A  State  Court  cannot,  by  Injunotlon,  prevent  the 
Circuit  Court  of  the  United  States  from  enforcing 
its  judgment  against  adty  by  mandamut,to  compel 
It  to  levy  a  tax. 

It  Is  Immaterial  whether  the  Injanotlon  of  the 
State  Court  was  t)efore  or  after  the  judgrment  ol>- 
talned  In  the  circuit  court,  or  before  or  after  the 
Institution  of  the  suit. 

[No.  133.] 
Artrted  Mar.  IS,  1870.     Decided  Apr.  4,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
This  case  arose  upon  an  information  for  a 
writ  of  mandamus  filed  in  the  court  below 
by  the  defendant  in  error,  to  compel  the 
K>ard  of  Supervisors  of  Washington  County, 
Iowa,  to  levy  and  collect  a  tax  to  pay  the 
amotmt  due  him  on  a  certain  judgment  for 
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$25,687.60,prevlou8ly  obtained  by  himonoertain 
bonds  in  the  District.  Court  of  the  United  Slates 
for  the  District  of  Iowa.  An  alternative  writ  of 
mandamus  was  issued,  made  returnable  to  the 
succeeding  term  of  the  court  below.  To  tiiis 
writ  the  respondent  answered,  denying  the  va- 
lidity of  the  bonds  on  which  said  judgment  hid 
been  obtained,  and  set  up  an  injunction  issued 
by  a  State  Court  to  prevent  the  levy  by  it  of  the 
taxes  in  question. 

To  this  return  the  relator  demurred.  The 
court  sustained  the  demurrer,  and  ordered  a 
peremptory  writ  of  mandamus  to  enter.  Where- 
upon the  respondent  sued  out  this  writ  of  error. 

Mr.  Henry  Strong,  for  plaintiff  in  error: 

The  question  is  one  of  jurisdiction,  and  is  to 
be  decided  in  the  light  of  those  fundamental 
canons  of  interpretation  which  furnish  a  ready 
and  the  only  solution  in  cases  of  concurrent  and 
conflicting  jurisdiction. 

In  the  administration  of  the  powers  of  the 
Federal  Court  it  is  recognized  as  a  fundamental 
principle,  that  the  judgment  of  the  State  Ooort 
is  binding  upon  the  Federal  Court,  when  the 
State  Court  had  jurisdiction  of  the  parties  and 
subject-matter,  and  the  controversy  arises  out 
of  a  contract  created  under  the  laws  of  the 
State;  and  the  Federal  Courts  are  powerless  to 
reverse,  modify,or  in  any  manner  interfere  with 
such  a  judgment  of  the  State  Court,  and  cannot 
relieve  a  party  from  obedience  to  a  writ  issued 
thereon. 

Gorydon  v.  Goodman,  %  Black,  674(67  U.  S., 
XVII.,  257);  BandaU  v.  Howard,  i  Black,  585 
(67  U.  S.,  XVII.,  869);  ftc*  v.  Jennees.  7  How., 
624;  Parish  v.  Fsrrii,  2  Black,  606  (67  D.  B., 
XVII.,  817). 

This  court  is  to  regard  this  decision  in  the 
same  light  as  if  this  were  another  court  in  the 
same  State,  of  concurrent  jurisdiction  with  the 
court  by  whose  judgment  and  decree  thers- 
spondent  is  enjoined  from  doing  what  the  le- 
lator  seeks  to  compel  it  to  do.  Where  the  State 
and  Federal  Courts  have  concurrent  jurisdic- 
tion, they  bear  the  same  relation  to  each  other 
as  the  courts  of  the  same  State  liaving  concur- 
rent jurisdiction,  and  are  absolutely  concladed 
by  the  decrees  of  each  other. 

MUU  V.  Duryee,  7  Crandi,  481. 

It  has  been  frequently  held  that  whicberer 
court,  State  or  Federal,'  first  acquires  jurisdic- 
tion, can  maintain  it  to  the  end  and  the  other 
cannot  in  any  manner  interfere,  however  illegal 
or  wrongful  may  be  the  judgment  of  that  court 

Freeman  v.  Howe,  24  How.,  451  (06  U.  8., 
XVI.,  749). 

Persons,  no  less  than  property,  in  the  custody 
of  the  law  by  the  writ  of  a  State  Court,  are  with- 
drawn from  the  effect  of  the  process  of  the 
Court  of  the  United  States. 

In  the  leading  case  of  Tagiory.  OarTyl,W 
How.,  683  (61  U.  S.,  XV.,  1038),  Okitf/uetiee 
Taney,  in  dissenting,  says:  "  This  court  in  de- 
ciding the  case  of  Hogan  v.  Lueeu,  10  Pet,400, 
did  nothing  more  than  adhere  to  the  rule  which 
I  believe  is  universally  recognized  by  courts  of 
justice;  that  is,  that  between  courts  of  concur- 
rent jurisdiction,  the  court  that  first  obtains 
possession  of  the  controversy  or  the  property  in 
dispute,  must  be  allowed  to  dispose  of  it  finally, 
without  interference  or  interruption  from  the 
co-ordinate  court.  And  this  rule  applies  where 
the  concurrent  jurisdictions  are  two  courts  of 
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the  United  States  or  two  courts  of  the  Stste,  or 
one  of  them  of  the  State  and  the  other  a  court 
of  the  United  States." 

P<tyru  y.  Drewe,  4  East.  528;  see  Samp»on  t. 
PtatUe,  20  How..  675(61  U.  S..  XV.,  1026); 
Bg  parte  Bobiruon,  6  McLean  868;  JEUiott  v. 
Peinol,!  Pet.,  828;  Siearm v.  U.S.,  2 Paine (C. 
C.),800;  moadet  v.  BOin.  4  Wash.  (C.  C),  716; 
Puricer  V.  Kane.  23  How.,  1  (68  U.  8.,  XVI., 
286). 

In  LefflngweU  v.  Warrm,  3  Black,  599  (67  U. 
8..  XVlI.,  261),  this  court  has  said:  "Thecon- 
(truction  ^ven  to  a  Stste  Statute  by  the  hiehest 
judicial  tnbiuial  of  such  a  State  is  re^rded  as  a 
part  of  the  statute,  and  is  as  binding  on  the  courts 
of  the  United  States  as  is  the  text  If  the  highest 
judicial  tribunal  of  the  State  adopts  new  views 
as  to  the  proper  construction  of  such  a  statute 
and  reverse  its  former  decisions,  this  court  will 
follow  the  weight  of  settled  adjudications. 

See.  also,  Bhel^  •?.  Gvy,  11  Wheat.,  861. 
MeOhtnv  ▼.  SOUman,  8  Pet ,  270 ;  Oreen  v.  NeU, 
6  Pet.,  291;  Bo-  v.  Dwxd,  18  Pet..  46;  Ma»- 
ringcM  t.  Dowm,  7  How.,  767;  Netmith  v. 
BhMon,  7  How.,  812;  VanRenetelaery.  Kear- 
neg,  11  How.,  297;  WOtierv.  Owmt,  14  How., 
468;  U.  8.  v.  Mcrruon,  4  Pet.,  124. 

"  A  controversy  once  decided  by  a  competent 
tribunal  cannot  oe  re-examined  by  another 
court  of  concurrent  jurisdiction,"  and  in  the 
case  at  bar  this  court  cannot  relieve  respondent 
from  the  judgment  of  the  State  Court.  ParitA 
V.  MrHe.  8  Black,  606  (67  U.  S.,  XVII.,  817). 

This  court  has  never  reviewed  the  judgment 
of  an  inferior  court  of  a  State,  where  there  was 
an  appeal  to  the  Supreme  Court  of  the  State  upon 
a  subject  within  the  jurisdiction  of  that  court. 

Adame  t.  Prerion,  22  How.,  478  (03  U.  S., 
XVL,  378);  Jeter  v.  SewUt,  22  How.,  852  (68 
U.  8.  XVI..  346);  Beauregard  v.  Jf.  0.,  18 
How.,  497  (69  U.  8.,  XV.,  469);  Aimoneitery. 
KetUon,  9  How.,  1 ;  Btrader  v.  Baldmn,  9  How. , 
Ml. 

Mr.  J«jBe«  Graat^for  defendant  in  error: 

There  is  no  argument  for  us  to  malce  here. 
This  court  has  repeatedly  decided  the  question 
in  our  favor. 

Mr.  Juriiee  Stronc  delivered  the  opinion  of 
the  court: 

Since  the  decisions  which  have  been  made  bv 
this  court  during  the  last  four  years,  there  is  al- 
most nothing  in  the  record  now  before  us  re- 
maining open  for  adjudication.  Indeed,  it  is 
not  now  contended  that  mandamut  is  not  a 
|»oper  remedy  in  cases  like  the  present,  when 
a  rdalor  has  obtained  a  judgment,  which  can 
be  satisfied  only  by  the  levy  of  a  tax,  and  when 
the  proper  officers  of  the  municipality,  against 
which  the  judgment  has  been  obtain^,  refuse, 
or  nwlect  to  levy  it.  That  it  is  a  legitimate 
remedy  has  been  ruled  in  very  many  cases. 
Knox  County  v.  AmnwUl,  34  How.,  876  [65  U. 
a,  XVI.,  7861;  Von  Hoffman  v.  Qtuney,  4 
WalL,685  [71  U.  S.,XVI11.,  408];  Supeniion 
V.  U.S.,»x  rel.  Bank,  Jd. ,  436  [71  U.  8.  .XVIII. . 
4191:  Bigg»\.  Johnton  County,  6  Wall.,  166 
08  U.  8..  XVUI.,  7681;   Weber  v.  Lee  County, 


«.,810[78U.  8.  XVIII., 781];and  TheMayor 
V.  Lm^  (ante,  704].  In  such  a  case  '  'the  writ  is 
(Ip  aw  toe  language  of  tlie  court  in  Bigg*  v. 
Mmmn  (knMSn)  "neither  a  prerogative  writ, 
wv  ft  new  suit.  On  the  contrary,  it  is  a  proceed- 


ing  ancillary  to  ibe  judgment  which  eives  the 
jurisdiction,  and,  when  issued,"  it  "becomes 
a  substitute  for  the  ordinary  process  of  execu- 
tion, to  enforce  the  payment  of  the  same,  as 
provided  in  the  contract."  It  is  a  step  toward 
the  execution  of  the  judgment,  and  necessary  to 
the  jurisdiction  of  the  court. 

It  is  insisted,  however,  that  even  if  the  Cir- 
cuit Court  may  award  a  mandamu*  to  aid  in 
the  enforcementof  Its  judgments,  the  writ  should 
not  have  been  awarded  in  this  case,  because  the 
District  Court  of  Washin^n  County  had  en- 
joined the  defendants  agamst  levying  and  col- 
lecting any  tax  for  the  payment  of  the  bonds 
and  coupons,  for  a  portion  of  which  the  relator 
had  obtained  his  judgment.  This  injunction  the 
defendants  pleaded,  and  to  the  plea  the  re- 
lator demurred.  That  such  an  injunction  was 
wholly  inoperative  to  prevent  the  Circuit  Court 
of  the  United  States  from  enforcing  its  judg- 
ment by  mandamut  to  the  defendants  to  com- 
pel them  to  levy  the  tax  which  the  law  author- 
izeid  and  required,  Is  no  longer  to  be  doubted. 
Its  invalidity  to  work  such  an  effect  has  been 
placed  beyond  question  by  the  rulings  of  this 
court  in  the  cases  already  cited.  In  Bigg»  v. 
Johnson  County,  where  it  appeared  that  an  in- 
junction had  been  obtained,  in  one  of  the  State 
Courts,  upon  the  county  commissioners,  en- 
joining them  against  levying  any  tax  to  pay 
certain  municipal  bonds  and  coupons,  a  man- 
damufwaa.  nevertheless,  sustained  to  compel  the 
levy  of  a  tax,  at  the  suit  of  one  who  had  ob- 
tained judgment  in  the  circuit  court  for  some 
of  the  coupons.  That  case  is  full  authority  for 
the  doctrine  that  an  injunction  of  a  State  Court 
cannot  control,  or  in  any  manner  affect  the  ac- 
tion, the  process,  or  the  proceeding  of  a  circuit 
court,  not  because  the  latter  has  any  paramount 
jurisdiction  over  State  Courts,  but  because  the 
tribunals  are  independent  of  each  other.  It  is 
true  that  in  Biggtv.  Johnson  Cl»un(y  it  appeared 
the  relator  in  the  information,  or  suggestion  for 
the  mandamut,  was  not  a  party  to  the  injunc- 
tion suit,"  while  the  relator  here  was  a  party  de- 
fendant. That,  however,  can  make  no  differ- 
ence. The  present  relator,  though  made  a  party 
with  the  oUier  defendants,  was  not  enjomed. 
The  decree  upon  the  bill  for  an  injunction  was 
exclusively  against  the  Board  of  Supervisors  of 
Washington,  at  the  suit  of  others  than  the  re- 
lator. And  had  he  been  enjoined,  it  is  not  easy 
to  see  how  that  fact  could  have  limited  the 
power  of  the  Chxuit  Court.  We  have  already 
remarked  that  the  true  reason  why  the  injunc- 
tion was  not  a  bar  to  the  mandamus\&,  that  the 
District  Court  of  the  State  and  the  Circuit  Court 
are  Independent  courts,  and  that  neither  can 
interfere  with  the  process  or  proceedings  of  the 
other.  It  would  hardly  lie  contended  that  a  State 
Court  can  enjoin  a  defendant  against  paying  a 
judgment  which  has  been,  or  may  thereafter  be 
recovered  in  a  Circuit  Court  of  the  United 
States.  If  it  may.  federal  jurisdiction  is  a 
myth.  It  is  at  the  mercy  of  state  tribunals.  Yet 
there  is  no  substantial  difference  in  principle  be- 
tween the  allowance  of  such  an  injunction,  and 
that  of  one  against  a  proceeding  in  aid  of  an 
execution,  a  mandamu*  to  levy  an  authorized 
tax  to  pay  a  judgment.  The  district  courts  of 
Iowa  are  independent  of  each  other.  Will  the 
injunction  of  one  district  court  limit  the  power 
of  another  district  court  to  enforce  its  judg- 
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ment?  To  this  no  one  would  hazard  an  affirma- 
tive answer.  Certainly  the  Circuit  Courts  of  the 
United  States  are  as  exempt  from  state  control 
by  State  Courts,  as  are  the  districts  courts  of 
tfie  State  from  control  by  each  other. 

It  is  of  course  Immaterial  whether  the  in- 
junction of  the  District  Court  of  Washington 
County  was  before  or  after  the  judgment  ob- 
tained by  the  relator  in  the  Circuit  Court  of 
the  United  States,  or  whether  before  or  after 
the  institution  of  the  suit.  It  is  not  a  question 
which  court  first  obtained  possession  of  the 
case.  In  the  case  of  The  Mayor  and  Aldermen 
of  the  Oily  of  Davenport  v.  Lord,  ante,  704;  the 
facts  were  that  the  plaintiffs  in  error  had  been 
enjoined  against  levying  a  tax,  before  suit  was 
brought  in  the  circuit  court,  yet  it  was  held 
that  the  Injunction  was  no  sufficient  answer 
to  the  alternative  mandamus  commanding 
them  to  levy  a  tax  to  pay  the  judgment  after- 
wards recovered. 

The  plaintiffs  in  error  are  thus  met  at  every 
point  of  their  case  by_  decisions  of  this  court 
heretofore  made,  decisions  which  justify  the 
court  l>elow  in  sustaining  the  demurrer  to  their 
return  to  the  alternative  writ;  and  in  awarding 
a  peremptory  mandamtu. 

The  judgment  of  the  Oireuit  Court  ii  affirmed, 
with  eostt. 

Clted-«8  V.  8.,  398: 1  Hashes,  285 :  4  Hughes,  361 ; 
8e  N.  J.  L..  6U ;  S  Dill.,  323 ;  3  Wood,  ZS^ ;  1  Ho- 
Crary.SM. 


T5E    BOARD    OF     SUPERVISORS    OP 
WASHINGTON  COUNTY,  IOWA,  Plff. 
.    in  Err., 

«. 

THE  UNITED  STATES,  ex  rd.  Richard 

Mortimer. 

This  case  differs  In  no  essential  partloulan  from 
No.  133,  Supervisors  v.  Durant,  ante,  732,  and  for  the 
roasons given  in  that  case,  the  JudtrmenttsalBrmed. 

[No.  187.1 
Argu«l  Mar.  18,  1870.     Decided  Apr.  i.  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
See  the  preceeding  case  of  Boa/rdof  Bapei-vii- 
or$  V.  DurarU. 

Mr.  Henry  Strong,  for  plaintiffs  in  error. 
Mr.  James  Onuit,  for  defendant  in  error. 

Mr.  Jiutiee  Strong  delivered  the  opinion  of 
the  court: 

This  case  differs  in  no  essential  particular 
from  No.  133  [preceding  case],  decided  at  this 
term.  For  the  reasons  given  in  the  opinion 
filed  in  that  case,  this  jud^ent  must  be  affirmed. 

The  judgment  of  t/it  Oireuit  Court  i»  affirmed, 
with  eoHtt. 


DAVID  W.  JONES,  Appt.. 

V. 

MATTHEW  BOLLES. 
(See  S.  C,  9  Wall..  304-370.) 

Equity  jurisdiction — annulment  of  eontraet — 
parties 

Eqalty  has  Jurisdiction  of  fraud,  misrepresenta- 
tion and  conoealmeut,  and  such  Jurisdiction  does 
not  depend  on  discovery. 
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Where  the  agreement  complained  of  is  perpetual, 
and  the  only  effectual  relief  against  it  is  the  annul- 
ment of  It,  this  caDDOt  be  decreed  by  a  court  of  lav, 
but  can  by  a  court  of  equity. 

Where  a  company  Is  dlrectiy  interested,  tboog'h 
no  relief  is  prayed  amtnat  it,  but  rather  in  its  favor, 
it  is  proper  that  it  should  be  made  a  party,  oom- 
plalnant  or  defendant. 

Where  the  bill  states  that  the  appellee  purdiaaed 
a  largre  number  of  shares  of  a  company,  and  paid 
therefor,  there  Is  an  allegation  of  a  large  Interest, 
suffldont  to  sustain  a  bill  by  blm  In  behalf  of  him- 
self and  other  stockholders. 

[No.  149.] 
Submitted  Mar.  t4, 1870.  Decided  Apr.  11, 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, to  perpetuallv  restrain  and  enloin  the  de- 
fendant and  appellant,  David  W.  Jones,  from 
bringing  an  action  against  his  oo  defendant, 
and  to  restrain  bis  co-defendant,  the  Mineral 
Point  Mining  Company,  from  paying  to  the 
said  Jones  any  money  for  mineral  rents,  or 
purchase  money  of  (he  real  estate  therein  de' 
scribed. 

The  court  below  entered  a  decree  in  favor  of 
the  complainant;  whereupon  the  respcmdent, 
Jones,  tootc  an  appeal  to  this  court. 

A  further  statement  of  the  case  i4>peAn  in 
the  opinion  of  the  court. 

Mestn.  K.  H.  Carpenter  and  Geo.  W. 
Lakin,  for  appellant: 

The  basis  of  the  prayer  for  relief  ia,  diat 
Jones  (the  appellant),  threatens  to  bring  a  suit 
asainst  his  co-defendant,  the  Mineral  Point 
Mining  Company,  upon  a  false  and  fraudulent 
claim  for  the  purpose  of  extorting  money,  and 
that  thereby  complainant  is  liable  to  suflto  injury 
and  sustain  damage,  and  one  of  the  defendants, 
the  Company,  is  liable  to  lie  greatly  emlMrrassed 
in  conducting  its  affairs. 

The  demurrer  admits  these  allegations  to  be 
true;  but  how  does  a  court  of  equity  acquire 
iurisdiction  ?  The  defendant,  the  Mineral  Poiat 
Mining  Company,  is  not  charged  with  fault  or 
collusion.  It  IS  a  Corporation,  and  is  not 
charged  with  having  solicited  the  complainants 
to  act  as  its  guardians  or  agents  or  offlcna,  sod 
if  it  had,  a  most  sinpilar  use  of  authority  would 
be  presented  by  bringing  an  action  agunst  the 
principal  by  the  agent,  to  prevent  it  from  bei^g 
embarrassed  in  conducting  its  affairs.  It  is 
not  alleged  that  the  Company,  if  sued  l>y 
Jones,  will  not  defeat  the  action.  It  is  not 
alleged  that  it  is  incapable  of  transacting  iu 
business  and  protecting  it^  stockholders.  It  is 
not  shown  how  such  luge  stockholders,  as  the 
complainant  and  his  associates  have  not  the  en- 
tire control  of  the  affairs  of  the  Company.  It 
is  not  shown  how  the  Company  could  not  sod 
should  not  have  brought  an  action  in  its  own 
state  court  to  remove  a  cloud  upon  its  title,  if  it 
was  likely  to  be  embarrassed  by  Jones  setting 
up  a  false  and  fraudulent  claim. 

It  is  not  shown  how  the  Mineral  Point  Mining 
Company  is  likely  to  or  can  injure  the  oom- 

glainant  or  any  of  its  stockholders,  by  Jooei 
ringing  a  threatened  suit 
Clearly,   then,  there  is  a  miBJ<Hnder  of  de- 
fendants. 

If  there  is  no  coUusioB  nor  concert  of  action 
charged  between  defendants,  and  relief  be  de- 
manded against  both  or  all,  in  regard  to  the   , 
same  thing,  and  no  catise  of  action  be  statsd 
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against  one,  there  Is  a  miBJoinder  of  parlies  as 
to  both  or  all,  and  either  may  demur.  That  a 
demurrer  will  lie  as  to  a  defendant  improperly 
Joined,  vide,  Stoir,  £q.  PI.,  sec.  644. 

If  Jones  made  false  representations  whereby 
complainant  was  induced  to  purchase  stock  and 
was  injured,  the  courts  of  common  law  afford 
an  ample  remedy.  If  Jones  made  false  repre- 
sentations or  true  representations  which  be 
afterwards  attempted  to  falsify,  and  afterwards 
attempted  lo  do  that  which,  if  consummated, 
would  operate  as  a  fraud  upon  complainant,  the 
courts  of  law  still  afford  a  remedy. 

First.  The  courts  of  law  possess  as  ample 
power  to  guard  against  fraud  as  do  courts  of 
equity. 

Second.  If  Jones'  representations  operated  a« 
an  estoppel  against  his  setting  up  a  claim 
against  the  Company,  it  would  be  as  operalivn 
as  a  defense  in  law,  as  it  would  in  a  court  of 
equity.  If  the  threatened  action  had  been,  or 
were  to  be,  brought  by  Jones  against  the  Com- 
pany, the  answer  is:  the  claim  is  false,  fraud- 
ulent, and  brought  for  the  purpose  of  extortion. 
Tbia  affords  a  perfect  defense  In  law.  If  the 
claim  were  true  and  not  false,  but  Jones  had 
estopped  himself  from  enforcing  it  by  making 
false  representations,  that  is,  by  representing, 
to  the  purchasers  of  over  two-thirds  of  the 
stock,  Uiat  he  had  no  daim  against  the  Com- 
pany, and  the  contrary  of  those  representations, 
acted  upon,  would  injure  and  embarrass  the 
Cpmpany,  the  defense  is  still  perfect  in  the 
action  at  law;  therefore,  the  demurrer  should 
have  been  sustained  upon'  the  ground  that  a 
court  of  equity  had  not  lurisdiction,  because  a 
court  of  law  mid  full  ana  adequate  jurisdiction 
of  the  subject-matter  of  the  action.  But  again; 
the  demurrer  should  have  been  sustained  be 
cause  the  facts  stated  do  not  constitute  an  equi- 
table cause  of  action. 

It  does  not  show  wherein  or  how  much 
damage  the  plaintiff  is  liable  to  sustain,  and 
does  not  pretei-d  that  any  has  been  sustained. 
courts  of  equity  will  protect  against  great 
threatened  injury  where  the  mischief  wUI  be 
irreparable.  There  is  no  allegation  here  of 
irreparable  injury;  no  averment  that  Jones  is 
irresponsible;  no  statement  of  facts  from  which 
injury  can  be  inferred.  The  only  allegation 
upon  that  subject  is,  that  the  stock  which  plaint- 
iff now  holds  is  liable  to  become  greatly  depre- 
ciated in  value. 

The  bill  is  not  one  for  discovery.  All  the 
facts  are  shown  and^usceptible  of  proof,  with- 
out any  testimony  to  be  furnished  by  the  an- 
swer. There  is  no  averment  in  the  bill  of  com- 
plaint of  the  amount  dfumed  by  Jones.  Upon 
this  subject  there  is  no  such  averment  as  affirm- 
atively shows  the  jurisdiction  of  the  United 
States  Circuit  Court  between  citizens  of  different 
States.  There  is  no  averment  of  even  the 
probable  amount  to  which  the  stocks  of  com- 
plainant might  deteriorate. 

Stretch  the  doctrine  of  equitable  estoppel  to 
its  utmost  limit,  and  does  it  operate  upon  oral 
rraresentations  of  title  to  real  estate?  For 
what  are  our  Registry  Laws,  and  our  Statutes 
of  Fraud? 

It  is  a  rule  of  Utw,  that  the  admissions  of  a 
party  are  competent  evidence  against  himself, 
only  in  cases  where  parol  evidence  would  be 
admissible  to  establish  the  same  fact;  or  in 
See  9  Wau.. 


other  words,  when  there  is  not  in  the  judgment 
of  the  law,  hij^her  and  better  evidence  in  ex 
istence  to  be  produced. 

WM.  Can.  (Jo.  V.  Hathaway,  8  Wend.,  486; 
Jenner  ▼.  Jotiffe,  6  Johns.,  9;  Hatbrouek  v. 
Baker,  10  Johns.,  34S;  Fax  v.  Rea.Z  Johns.,  477. 

The  whole  of  complainant's  case  rests  upon  a 
loose,  verbal,  alleged  admission,  made  under 
circumstances  of  £l  others  most  likely  to  be 
misunderstood  or  misconstrued. 

They  are  susceptible  of  precisely  the  ex- 
planation given  by  the  defendant,  Jones.  His  ex- 
planation carries  upon  its  face  intrinsic  evidence 
of  its  truthfulness,  and  the  high  character  of  the 
witness  entitles  it  to  the  highest  consideration. 

The  attempts  to  hold  a  party  responsible  for 
general  conversation,  held  at  a  social  party,  and 
that  conversation  relating  to  real  estate,  the 
title  of  which  might  have  been  fully  under- 
stood by  the  examination  of  an  abstract  which 
was  publicly  exhibited,  seems  to  us  most  ex- 
traordinary. 

The  plaintiff  was  elected  Treasurer  of  the 
Company  as  early  as  the  fore  part  of  February, 
1806.  'The  stock  ledger  and  transfer  book  of 
the  Company  were  placed  in  his  keeping,  and 
he  was  to  issue  stock  certificates. 

The  parties  to  be  benefited  by  the  success  of 
plaintiff  are  Buttrick,  President  of  the  Com 
pany,  Hill,  the  Secretary,  and  the  plaintiff, 
Treasurer:  and  the  Treasurer  sues  his  principal, 
and  the  Company,  if  it  defends,  can  only  de- 
fend through  these  officers  of  the  Company, 

It  has  not  interposed  any  defense.  The  offl 
cers  through  whom  alone  it  can  defend  are  inter- 
ested personally  against  its  making  any  defense. 
They  bring  and  cause  to  be  brought  this  action, 
with  the  intention  that  it  shall  be  placed  in  de- 
fault for  their  benefit.  It  is  difficult  to  con 
ceive  of  trickery  more  palpable,  or  chicanery 
more  disreputable. 

(Ko  counsel  appeared  in  this  court  for  ap- 
pellee). 


Mr.  <riM(M«  Bradley  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  equity  from  the  Circuit 
Court  for  Wisconsin. 

BoUes,  the  appellee,  a  citizen  of  Massachu- 
setts, on  behalf  of  himself  and  all  of  the  stock- 
holders of  the  Mineral  Point  Mining  Company, 
filed  his  bill  of  complaint  in  the  court  below 
against  Jones,  the  appellant,  and  the  said  Com- 
pany, the  one  a  citizen  and  the  other  a  Corpo- 
ration of  Wisconsin.for  an  injunction  to  restrain 
the  appellant  from  suing  for,  claiming,  or  de- 
mandin  g  against  the  said  Company  the  purchase 
money  of  a  certain  tract  of  mining  land  in  Iowa 
County,  Wisconsin,  containing  about  28  acres) 
or  any  mineral  rents  for  mineral  raised  on  such 
land.  The  matters  set  forth  in  the  bill  as 
ground  for  this  relief  was  a  charge  of  misrepre- 
sentation and  fraud  on  the  part  of  the  appel- 
lant perpetrated  at  Boston,  Massachussetts,  in 
November,  1866,  whereby  he  induced  the  ap- 
pellee, who  was  a  broker,  to  purchase  for  him- 
self and  other  persons  a  large  amount  of  the 
capital  stock  of  the  said  Minmg  Company.  The 
substance  of  the  specific  charges  was  that  the 
appellant,  Jones,  and  others,  agents  of  the  Com- 
pany, represented  to  the  appeUee  that  the  Com- 
pany was  seised  in  fee  of  Uie  said  tract  of  land; 
that  it  liad  been  conveyed  to  the  Company  by 
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the  appellant  for  the  consideration  of  $30,000, 
which  had  been  fully  paid  and  satisfled,  and 
that  the  title  of  the  Company  was  perfectly  unin- 
cumbered ;  and  to  be^et  further  assurance  in  the 
appellee,  they  exhibited  a  warrantv  deed  from 
the  appellant  to  the  Company,  and  an  abstract 
of  title  showing  an  unincumbered  title  to  the 
land.  They  furUierrepresented  that  the  land  was 
of  great  value  for  mining  purposes,  and  that 
the  appellant  bad  no  interest  in  the  property ; 
that  the  appellees  being  entirely  ignorant  of 
the  facts,  except  as  represented  to  him  by  Jones, 
and  relying  on  these  representations,  purchased 
on  hia  own  account  and  in  trust  for  others,  a 
large  amount  of  the  capital  stock  of  the  Com 
pany,  and  paid  upwards  of  $25,000  for  it,  and 
afterwards  sold  still  larger  amounts  to  parties 
who  paid  for  the  same  on  the  faith  of  the  said 
aasorance  that  the  property  was  unincumbered. 
The  bill  then  alleged  that  at  the  time  of  the  giv- 
ing of  the  deed  referred  to,  an  agreement  was 
made  between  Jones  and  the  Company  (a  copy 
of  which  is  set  out),  the  existence  of  which  was 
carefully  concealed  by  Jones,  when  he  made 
the  representations  complained  of  (but  which 
be  now  claims  to  be  valid  and  subsisting),  by 
which  he  claims  a  large  balance  to  be  due  to 
him  for  mineral  rents  and  purchase  money  of 
said  land.and  threatens  to  bring  an  action  against 
the  Company  therefor,  which,  if  successful, 
will  greatly  depreciate  the  stock  of  the  Company 
and  seriously  embarrass  it. 

The  appellant,  Jones,  in  his  answer  to  the 
bill,  denies  the  principal  charge  in  the  aggregate 
as  made,  which  is  altogether  too  narrow  a  mode 
of  denial ;  admits  that  he,  with  the  President 
and  SecretaiT  of  the  Company,  were  at  Boston 
at  the  time  alleged,  and  attended  a  meeting  on 
the  subject  at  the  appellee's  house,  and  he  un- 
derstood that  the  Secretary  had  made  represen- 
tations to  the  effect  complained  of,  but  that  the 
room  was  lar^  and  pretty  well  filled,  and  he 
did  not  hear  it;  that  he  afterwards  expostulated 
with  the  Secretary  for  having  made  such  a 
statement,  and  took  some  pains  to  inform  some 
persons  thai  it  was  not  true.  But  he  does  not 
allege  that  he  ever  so  informed  the  appellee.  He 
denies  that  he  made  any  such  representations 
himself.  He  admits  the  agreement  complained 
of,  and  insists  upon  its  validity.  Other  points 
are  made  in  the  answer,  but  this  is  sufficient  to 
show  the  principal  issue  made  in  the  suit. 

The  circuit  court,  after  full  proof,  declared 
in  favor  of  the  appellee,  enjoined  the  appellant 
from  bringing  any  action  against  the  Company, 
directed  him  to  execute  a  releasp,  and  declared 
the  agreement  entered  into  between  the  Com- 
pany and  the  appellant  void. 

We  have  examined  the  proofs  in  the  cause 
and  find  them  to  be  very  full  and  convincing 
against  the  appellant,  and  are  satisfied  with  the 
decree  of  the  circuit  court,  unless  the  same 
be  invalid  for  some  jurisdictional  or  technical 
reason. 

^  It  is  objected  that  a  court  of  equity  has  no  ju- 
risdiction of  the  case  because  the  law  affords  a 
complete  remedy  in  damages.  The  objection 
is  groundlem.  Equity  has  always  had  jurisdic- 
tion of  fraud,  misrepresentation  and  conceal- 
ment; and  it  does  not  depend  on  discovery. 
But  in  this  case  a  court  of  law  could  not  give 
adequate  relief.  The  agreement  complainM  of 
i*  perpetual  in  its  nature,  and  the  only  effectual 
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relief  against  it,  where  the  keeping  of  it  on  foot 
is  a  fraud  against  parties,  is  llie  annulment  of  it 
Tliis  cannot  be  decreed  by  a  court  of  law,  bat 
can  by  a  court  of  equity. 

It  is  next  objected  tliat  there  is  a  misjoinda 
of  defendants  by  reason  of  malung  the  Mining 
Company  a  party.  But  the  Company  is  diieetl; 
interested,  and  though  no  relief  is  prayed 
against  it,  but  rather  in  ite  favor,  itisemineotly 
proper  tliat  it  should  lie  made  a  party,  com- 
plainant or  defendant.  It  could  not  be  made 
complainant  against  its  will  and  besideB  its 
own  agents  joined  in  the  fraudulent  represen- 
tations that  were  made.  As  a  sepante  and  inde- 
pendent personality,  therefore,  (ustinct  from  the 
stockholder  interest,  there  was  propriety  in 
making  it  a  party  defendant. 

It  is  also  objected  that  the  appellee,  BoUes, 
does  not  distinctly  stale  or  prove  the  amount  of 
bis  interest  in  the  Company.  The  bill  ezptwtlj 
states  that  the  appellee  purchased  cm  his  own 
account  and  in  trust  for  other  parties  a  Iitr 
number  of  shares,  and  paid  therefor  upward* 
of  $25,000;  and  then  afterwards  sUtes  that  the 
appellant  threatened  to  bring  an  action  agabM 
the  Company  to  enforce  his  presented  claim  for 
rents  and  purchase  money,  whereby  the  stock 
of  the  Company,  which  the  appellee  allies  iie 
purchased  m  good  faith,  and  which  be  itill 
held,  was  liable  to  become  greatly  depr«ciated 
in  value.  This  is  surely  an  allegation  of  a  large 
interest,  and  the  statement  is  nowhere  denied  in 
the  answer.  The  appellant  avers  only  his  ig- 
norance on  the  subject.  But  the  allegation  h 
fully  corrobated  by  the  proof,  at  least  so  f«r 
forth  as  relates  to  the  purchase  of  stock  by  the 
appellee.  No  question  was  made  on  the  exami- 
nation as  to  his  still  holding  the  stock. 

We  do  not  perceive  any  legal  ground*  of  oliee- 
tion  to  the  decree  and  it  it,  therefore,  affirmed. 


WILLIAM  H.   BUSHNELL.  Plff.  w  Brr., 

e. 

8.  H.  KENNEDY  kt  au 

(See  S.  Cm  »  Wall.,  88rr-8Bl.) 

JuriidietimuUfaeit  mutt  be  pleaded— o/oeeUe*  t» 
Jurimlicium. 

Every  suitor  who  brlnifs  an  action  la  a  court  of 
tin-  Unitfil  States  must  aver  In  big  pleadings*  state 
of  facts  wbieli,  under  the  National  Constitution  and 
laws,  jfives  to  the  court  jurisdiction  tif  his  suit. 

Valid  objection  to  jurisdiction  ot  Circuit  Court 
over  H  suit  which  was  rcmovcHl  to  that  court  by  de- 
fendant cannot  be  taken  by  him  undcrthelMi  sec- 
tion of  the  Judiciary  Act. 

[No.   181.] 
Arj/tied  Mar.  17.  1S70.    Decided  Apr.  11. 1S70. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
-L    Slates  for  the  District  of  Louisiana. 

This  is  a  writ  of  error  to  a  judgment  or  order 
of  the  court  below,  remanding  this  cause  to  the 
State  Court  in  New  Orleans,  from  which  it  lad 
been  removed  to  the  circuit  court,  under  the 
12lh  section  of  the  Judiciary  Act  of  1789. 

Note.— Co/orobl*  ennvrynncts  (o  enable t%tit  loi* 
brintuM.  Motive  iif  tritiinfrr,  vhen  '»«  o""?*^***- "■JT 
pons,  re.iidcnce  n/aKxigtiar.    See  note  to  jIcDoniKi 


V.  SiiiaUey,  28  C.  S.  d  i'et.).«». 
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The  history  of  the  case  and  a  statement  of 
the  facta  appear  in  the  opinion  of  the  court. 

Jft$»n.  i.  Hnbley-  Ashtoa  and  S.  0.  BO- 
inuw,  for  plaintiCF  in  error: 

The  prohibition  or  restriction  contained  in 
the  11th  section  of  the  Judiciary  Act  of  1789, 
against  or  upon  the  exercise  of  jurisdiction  by 
the  Circuit  Court  in  a  suit  to  recover  the  contents 
of  a  chose  in  action  in  favor  of  an  assionee,  un- 
less a  suit  might  have  been  prosecuted  in  that 
court  by  the  assignor  to  recover  such  contents, 
does  not  extend  to  a  suit  commenced  in  a  State 
Ooort  by  a  citizen  of  the  State  in  wliich  the  suit 
is  brou^t  against  a  citizen  of  another  State  of 
which  Qie  Circuit  Court  has  obtained  jurisdic- 
tion by  process  of  removal  under,  and  in  pur- 
Boanoe  of,  the  12th  section  of  the  Act  of  1789. 

It  will  be  observed  that  the  restrictive  pro- 
vision in  regard  to  suits  by  assignees  of  choees 
in  action,  is  contained  in  the  section  conferring 
original  jurisdiction,  and  is  not  found  in  the 
12&  sectton,  which  relates  to  a  certain  descrip- 
tion of  suits  within  the  judicial  power  of  the 
United  States,  in  virtue  of  the  character  of  the 
parties,  brought  by  original  process  in  State 
Coarts,  and  which  provides  for  the  removal  of 
such  suits  from  the  State  Courts,  and  the  exer- 
cise of  jurisdiction  in  them  by  the  Circuit 
Courts. 

Jtr.  Juttiee  Story  doubted  the  authority  of 
Congress,  under  the  Constitution,  to  create  such 
an  exception  as  that  found  in  the  11th  section, 
hi  suits  between  citizens  of  different  States 
BuBard  v.  Bell,  1  Mason,  251 ;  and  obviously 
it  should  not  be  extended  beyond  the  reach  of 
the  particular  mischief  which  the  exception  or 
restriction  was  intended  to  guard  against. 

Sere  v.  POot,  6  Cranch,  336;  Bk.  of  the  U.  8 
Y.  PUmUn'Bk.,  9  Wheat.,  909. 

It  has  been  judicially  held,  that  a  suit  against 
a  foreign  corporation  may  l>e  removed,  and  the 
Circuit  Court  will  retain  jurisdiction  of  it,  al- 
though such  action  could  not  be  there  com- 
meaSeA,  under  the  11th  section,  by  original 
process. 

JStteenv.  N.  E.  Seme  Co.,  3  Blatchf.,  Ill; 
Bamejf  ▼.  JTu  Olobe Bk.,ll  Am.  Law  Reg., 221. 

The  plaintiff  has  an  original  right  of  action, 
if  any,  against  the  defendant,  independent  of 
any  assignment  by  Mills  A  Frisbey,  his  agent 
in  the  aUeged  transaction  recited  in  the  petition. 

Mbtei  V.  MaeFerlan,  2  Burr.,  1012;  Clarke  v. 
Shee,  Cowp.,  197;  Penniman  v.  PatMn,  6  Vt., 
846;  Maeon  v.  Waite,  17  Mass.,  560;  Hatt  v. 
ifar*ton,17Mass.,  579;  Lime  Bock Bk.r.  I^imp 
ton,  17  Pick.,  160;  Thompson  v.  i%rA»n«,  3  Ma- 
aon,  282;  Parker  v.  Donaldion,2  Wils.  &8.,  21, 
eteae.  cit.;  BdmondY.  CMvieU,  15  Me.,  340. 

It  is  submitted,  lastly,  that  ttiis  is  not  a  suit 
to  recover  the  "  contents"  of  a  chose  in  action, 
within  the  sense  and  meaning  of  the  11th  sec- 
tion of  the  Judiciary  Act. 

DeMer-^: Bodge,  16  How.,  630;  Barney  v. 
Olobe  Bk.,  11  Am.  Law  Reg.,  229,  BobythaUy. 
Oppenheimer,  4  Wash.  (C.  U).  482. 

Jfr.  Thomas;  J.  Dnraat,  for  defendant  in 
error: 

The  petition  aveis  the  plaintiffs  in  the  court 
below  to  be  assignees  of  a  debt  due  by  Bush- 
nell,  the  plaintiff  in  error,  to  Milts  &  Frisbey, 
but  it  contains  no  averment  that  Mills  &  Fns- 
bey  were  competent  to  bring  suit  against  Bush- 
nell  in  the  United  States  Curcuit  Court.  This 
Seed  Wall. 


would  not  have  been  sufficient  to  ^ve  the  Cir- 
cuit Court  jurisdiction,  had  the  suit  been  origi- 
nally broumt  there. 

See  sec.  11,  Act,  Sep.  14, 1789;  1  St^t.  atL.. 
79;  Turner  v.  Bk.  cfN.  A.,  4  Call.,  8;  MoOan 
V.  Torrance,  9  Wheat.,  588. 

The  same  rule  governs  where  the  case  is  one 
transferred  as  this  is  from  a  State  to  a  Federal 
Court. 

No  case  can  be  removed  from  a  State  Court 
to  a  Circuit  Court  of  the  United  States,  unless 
by  both  the  Constitution  and  the  Judiciary 
Acts.  The  United  States  courts  might  have 
taken  jurisdiction  of  it,  had  it  been  originally 
brought  there. 

Conk.  Tr.  (1866),177;  Smiih  v.  Bine»,i  Sum., 
846;  Bea/rMey  v.  Tvrry,  4  Wash.,  288. 

Mr.  OhitfJuetieeChmMe  delivered  the  opinion 
of  the  court: 

A  suit  was  brought  by  Kennedy  &  Co. ,  mer- 
chants of  New  Orleans,  against  William  H. 
Bushnell,  to  recover  from  him  the  balance  of 
$10,000,  which  had  been  intrusted  or  loaned 
by  them  to  Mills  &  Frisbie,  doing  business  at 
Baton  Rouge,  for  the  purchase  of  cotton,  to  be 
shipped  to  the  firm  in  New  Orleans.  Bushnell 
borrowed  the  whole  sum  of  Mills  &  Frisbey  un- 
der a  promise  to  return  it  within  six  days;  re- 
paid, in  fact,  $2,500,  but  failed  to  refund  the 
balance.  Thereupon  Mills  &  Frisbev  assigned 
all  their  claim  to  the  indebtedness  of  Bushnell 
to  Kennedy  &  Co.,  who  filed  their  petition 
against  him  in  the  Third  District  Court  of  New 
Orleans,  and  prayed  a  writ  of  attaclunent  which 
was  issued  acconlingly. 

Certain  parties  resiaent  in  New  Orleans  were 
made  garnishees  and  required  to  answer  inter- 
rogatories touching  the  money8,credits  or  prop- 
erty of  Bushnell  in  their  hands  or  under  their 
control.  These  Interro^tories  were  answered 
by  the  peremptory  denial  of  the  gamiaheea, 
that  they  had  in  their  hands  or  under  their  con- 
trol anything  belonging  to  Bushnell. 

Afterward;,  a  citation  was  issued  against 
Bushnell  and  served  personally  upon  him,  re- 
quiring an  answer  to  the  petition. 

Thereupon  he  appeared  and  filed  a  petition, 
averrine  that  all  the  members  of  the  firm  of 
Kennedy  &  Co.  were  citizens  of  Louisiana,  and 
that  he  was  a  citizen  of  Connecticut;  and 
prayed  that  the  suit  might  be  removed  into  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana.  This  petition  was  allowed, 
and  the  cause  removed  according  to  its  prayer. 

By  an  order  of  the  Cbcuit  Court,  the  suit 
was  remanded  to  the  State  District  Court.and 
it  is  this  order  which  has  been  brought  here 
for  revision  by  the  writ  of  error. 

That  Kennedy  &  Co.,  as  assignees  of  Mills 
&  Frisbey,  were  entitled  under  the  laws  of  Loui- 
siana to  sue  in  the  State  Court  upon  the  in- 
debtedness assigned  to  them,  in  their  own 
names,  was  apparently  conceded  upon  the  ar- 
gument at  the  har,  and  we  shall  not  examine 
Uie  point. 

But  it  seems  to  have  been  the  opinion  of  the 
Circuit  Court  that  they  could  not  maintain  a 
suit  in  tliat  character  in  a  court  of  the  United 
States,  without  averring  in  their  petition  that 
their  assignors.  Mills  &  Frisbey,  were  citizens 
of  another  Slate  than  the  defendant,  entitled, 
if  no  assignment  had  been  made,  to  maintain 
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suit  upon  the  iadebtednees  against  the  defend- 
aat. 

The  ground  of  this  opinioa  doubtless  was 
the  disability  to  sue  in  the  National  Court  im- 
posed by  the  11th  section  of  the  Judiciary  Act 
of  1789,  upon  the  assignee  of  a  chose  in  action, 
in  cases  of  which  those  courts  would  not  have 
jurisdiction  if  the  suit  were  brought  by  the  as- 
signors. 

That  section  defines  the  jurisdiction  of  the 
Circuit  Courts  of  the  United  States,  and  de- 
clares that  these  courts  shall  have  ori^nul  cog- 
nizance of  all  suite)  "between  a  citizen  of  a 
State  where  the  suit  is  brought  and  a  citizen  of 
another  State,"  subject  to  two  limitation8,nanie 
ly :  that  \1)  "  No  civil  suit  shall  be  brought  be- 
fore either  of  said  courts  against  an  inhabitant 
of  the  United  States  by  any  original  process, 
in  any  other  district  than  that  whereof  he  is 
an  inhabitant,  or  in  which  he  shall  be  found 
at  the  time  of  serving  tlie  writ;  nor  (2)  shall 
any  District  or  Circuit  Court  have  cognizance 
of  any  suit  to  recover  the  contents  of  any  prom- 
issory note  or  other  chose  in  action  if  favor  of 
an  assignee,  unless  a  suit  might  have  been  pros- 
ecuted in  said  court  to  recover  the  contents,  if 
no  assignment  had  been  made,  except  in  cases 
of  foreign  bills  of  exchange." 

That  the  indebtedness  of  Bushnell  to  Mills  & 
Frisbey  was  a  chose  in  action  cannot  be  doubt- 
ed; for  under  that  comprehensive  description 
are  included  all  debte  and  all  claims  for  dam- 
ages for  breach  of  contract,  or  for  torts  con- 
nected with  contract.  Nor  can  it  be  denied 
t.;at  every  suitor  who  tarings  an  action  in  a 
court  of  the  United  States  must  aver  in  his 
I)leadings  a  state  of  facts  which,  under  the  Na- 
tional Constitution  and  laws,  gives  to  the  court 
jurisdiction  of  his  suit.  Turner  v.  Bank  of  iV. 
A.,  4  Dall.,  8. 

In  the  case  before  us  the  suit  was  brought  in 
the  State  Court,  where  no  question  of  jurisdic- 
tion, founded  upon  citizenship,  could  arise, 
in  that  court,  therefore,  there  was  no  necessity 
for  any  averment  in  req>ect  to  citizenship.  But 
under  the  12th  section  of  the  Judiciary  Act, 
any  defendant,  being  a  citizen  of  another  State 
than  the  plaintiff  or  petitioner,  isenlitled,  upon 
application  at  the  proper  time,  to  have  his 
cause  removed  to  a  Circuit  Court  of  the  United 
States;  and  in  the  case  under  consideration,  the 
defendant,  as  has  been  already  stated,  filed  his 
petition,  averring  the  requisite  facts  as  to  his 
own  citizenship  and  the  citizenship  of  the  peti- 
tioners, and,  thereupon,  obtained  an  order  for 
removal. 

The  order  was,  doubtless,  rightly  made.  The 
jurisdiction  of  the  cause  was  regularly  trans- 
ferred to  the  Circuit  Court,  and  the  cause  stood 
in  that  court  as  if  brought  there  by  original 
process.  The  jurisdiction  thus  acquired  l^  the 
Circuit  Court  was  in  no  sense  appellate.  Re- 
moval, under  our  peculiar  system  of  slate  and 
national  jurisdictions,  is  simply  a  mode  in 
which  the  right  to  resort  under  certaii  circum- 
stances to  the  latter  rather  than  the  former  is 
secured  to  defendants  as  well  as  plaintiffs. 

Two  questions,  then,  arise  in  this  cause: 

(1)  Whether  the  11th  section  of  the  Judi- 
ciary Act  applies  to  a  suit  instituted  by  the  as- 
signees of  such  a  chose  in  action,  as  is  shown  in 
the  pleadings.    And, 

(2)  Whether  valid  objection  can  bo  taken 
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to  jurisdiction  of  such  a  suit  when  removed  to 
the  Circuit  Court  by  the  defendant  under  the 
12th  section. 

Upon  the  first  question,  it  may  be  observed 
that  the  denial  of  jurisdiction  of  soits  bv  aaAga- 
ees  has  never  been  taken  in  an  absolutely  literal 
sense.  It  has  been  held  that  suits  upon  notes 
payable  to  a  particular  individual  or  to  bearer 
may  be  maintained  br  the  holder,  without  any 
allegation  of  citizenship  of  the  original  pavee: 
though  it  is  not  to  be  doubted  that  the  holder's 
title  to  the  note  oould  only  be  derived  throueh 
transfer  or  assignment.  'BuUard  v.  BeU,  1  Ms- 
son,  269(1817);  Bk.  of  Ky.  v.  Wtster.  2  Peters. 
321  (1629).  So,  too,  it  has  been  decided,  where 
the  assignment  was  by  will,  that  the  restric- 
tion is  not  applicable  to  the  representative  of 
the  decedent.  Cht^>pedelaine  v.  DeeKenata:,  4 
Cranch,  808  (1808).  And  it  has  also  been  deter- 
mined that  the  assignee  in  a  chose  in  action 
may  maintain  a  suit  in  the  Circuit  Court  to  re- 
cover possession  of  the  specific  thing,  or  dam- 
ages for  its  wrongful  caption  or  detention, 
though  the  court  would  have  no  jurisdiction  of 
the  suit  if  brought  by  the  assignors.  Bethler 
V.  Dodge,  16  How.,  SSI  (1858).  And  it  has  re- 
cently (Barney  v.  Globe  Bank,  3  Am.  Law 
Reg.,  N.  S.,  229,  1862)  been  very  strongly  ar- 
gued that  the  restriction  applies  only  to  con- 
tracts "which  may  be  properly  said  to  have 
contents;"  "not  mere  naked  rights  of  action 
founded  on  some  wrongful  act,  some  neglect 
of  duty  to  which  the  law  attaches  damages,  but 
rights  of  action  founded  on  contracts  which 
contain  within  themselves  some  promise  or  duty 
to  be  performed." 

And  this  view  of  the  restriction  seems  to  be 
warranted  by  the  consideration  of  the  mischief 
which  it  was  intended  to  prevent.  Not  a  little 
apprehension  was  excited  at  the  time  of  the 
adoption  of  the  Constitution  in  respect  to  the 
extent  of  the  jurisdiction  vested  in  the  national 
courts;  and  that  apprehension  was  respected  in 
the  Judiciary  Act,  which  soon  afterwards  re- 
ceived the  sanction  of  Congress.  It  was  obvi- 
ous that  numerous  suits,  by  assignees,  under 
assignments  made  for  the  express  purpose  of 
giving  jurisdiction,  would  be  brought  in  those 
courts  if  the  right  of  assignees  to  sue  was  left 
unrestricted.  It  was  to  prevent  that  evil  and 
to  keep  the  jurisdiction  of  the  National  Ckiurta 
within  just  limits  that  the  restriction  was  put 
into  the  Act 

This  view  has  the  sanction  of  Chief  Jvitiee 
Marshall,  who,  in  the  case  of  The  BarAcfAe 
United  State*  v.  77m  Planten^  Bank  of  Georgia, 
9  Wheat.,  904  (1824),  used  this  language:  "  It 
was  apprehended  that  bonds  and  notes  given 
in  the  usual  course  of  business,  by  citizens  of 
the  same  State  to  each  other,  might  be  assigned 
to  the  citizens  of  another  State,  and  thus  render 
the  maker  liable  to  a  suit  in  a  Federal  Court." 

And  when  it  is  remembered  what  class  of 
actions  it  is,  which,  upon  the  princi(de8  of  the 
common  law,  can  be  maintained  by  an  assigaee 
in  his  own  name,  it  may  well  be  admitted  that 
it  would  not  have  been  an  unreasonable  ceo- 
struction  of  the  restriction  if  it  bad  been  ap- 
alied  only  to  notes,  bonds,  and  other  written 
contracts,  containing  promises  to  pay  money, 
upon  which  an  assignee  could  sue  without  using 
the  name  of  the  assignor.  Of  such  contracts, 
certainly,  it  may  with  more  propriety  be  aaid 
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that  they  have  "contentB,"  than  of  claims  for 
damases  arising  either  from  torts  or  from 
bleaches  of  contracts. 

It  is  true  that  at  an  earlier  day  a  different 
construction  vas  given  to  it.  In  Seire  v.  Pitot, 
6  Cranch,  382,  it  was  held  that  an  assignee,  by 
act  of  the  law,  as  the  general  assignee  of  the 
effects  of  an  insolvent,  could  not  sue  in  the 
Circuit  Court  unless  the  insolvent  himself  might 
sue.  It  is  not  easy  to  reconcile  this  opinion 
with  the  later  judgments;  but  it  is  not  neces- 
sary now  to  determine  definitely  the  true  con- 
struction of  the  restriction,  as  we  think  that 
the  jurisdiction  of  the  Circuit  Court  over  the 
cause  before  us  can  be  well  supported  on  the 
12Ui  section.  That  section,  as  we  have  already 
stated,  provides  for  the  removal  of  suits  by  de- 
fendants. The  restriction  in  the  11th  section 
is  not  found  in  the  12th.  Nor  does  the  reason 
for  the  restriction  exist.  In  the  llth  section 
its  office  was  to  prevent  frauds  upon  the  juris- 
diction, and  vexation  of  defendants,  b^  assi^- 
ments  made  for  the  purpose  of  having  suits 
brought  in  the  name  of  assignees,  but  in  reality 
for  ue  laeneflt  of  assignors.  In  the  12th  it 
would  have  no  office,  for  the  removal  of  suits 
oonld  not  operate  as  a  fraud  on  jurisdiction, 
and  was  a  privUege  of  defendants,  not  a  hard- 
ship upon  them. 

It  is  true,  indeed,  as  was  said  in  argument, 
that  the  section  provides  that  after  removal 
"the  cause  shall  then  proceed  in  the  same  man- 
ner as  if  it  tiad  been  brought  by  original  proc- 
ess;" but  we  cannot  recognize  the  validity  of 
the  inference  that  the  defendant,  before  plead- 
ing in  the  Circuit  Court,  may  move  to  dismiss 
the  suit  for  want  of  jurisdiction.  This  construc- 
tian  would  enable  the  non-resident  defendant 
in  a  State  Court  to  remove  the  suit  a^inst  l}lm 
into  a  Circuit  Court,  and  then,  by  a  simple  mo- 
tion to  dismiss,  defeat  the  jurisaiction  of  both 
courts.  Such  a  construction,  unless  imper- 
atively required  by  the  plain  language  of  the 
Act,  is  wholly  inaamissible.  And  it  is  clear 
that  the  language  of  the  Act  does  not  require 
it  Its  plain  meaning  is  that  the  suit  shall  pro- 
ceed, not  that  it  shall  proceed  unless  the  defend- 
ant moves  to  dismiss.  The  defendant  is  not  in 
court  against  his  consent,  but  by  his  own  act, 
and  the  suit  is  to  proceed  as  if  brought  by  orig- 
inal process,  and  the  defendant  had  waived  all 
exception  to  the  jurisdiction,  and  pleaded  to 
the  merits.  Under  the  llth  section  the  excep- 
tion to  jurisdiction  is  the  privilege  of  the  de- 
fendant, and  may  be  waived;  for  the  suit  is 
atill  between  citizens  of  different  States,  and 
the  jurisdiction  still  appears  in  the  record.  The 
first  act  of  the  defendant,  indeed,  under  the 
12tb  section,  is  something  more  than  consent, 
something  more  than  a  waiver  of  objection  to 
Jurisdiction,  it  is  a  prayer  for  the  privilege  of 
resorting  to  federal  jurisdiction,  and  he  cannot 
be  permitted  afterwards  to  question  it.  SayUr  v. 
Jforthuetternlru.  O?..  2  Curtis,  C.  C,  212. 

We  cannot  doubt,  therefore,  that  the  Circuit 
Court  had  jurisdiction  of  the  case  under  con- 
sideration. We  are  ail  of  opinion  that  the 
court  erred  in  remanding  the  cause  to  the  juris- 
diction of  the  State  Court,  ajid  the  order  to  that 
ejftet  mutt  be  reverted. 


THE  PHCENIX  INSURANCE  COMPANY, 
Plff.  in  Mr., 


JOHN  G.  COPELIN. 

(See  S.  0.,  e  Wall.,  481-487.) 

Abandonment — duty  of  underwriter — dauie  in 
policy. 

An  offered  abandonment  mar  be  aooepted,  even 
when  the  assured  has  no  right  to  abandon,  and.  If 
aooepted,  it  must  be  with  Its  oonsequenoes. 

If  the  underwriter  tako  the  vessel  Into  lilsposseB- 
Blon  to  repair  her,  he  must  do  it  us  expeditiously  as 
possible.  ,     , 

It  he  delay  the  repairs  beyond  a  reasonable  time, 
he  forfeits  his  right  to  return  the  ship,  and  must  be 
considered  as  taking  her  to  Iiimself  under  the  offer 
toatmndon.  .  ^^ 

The  underwriter's  liability  is  not  varied  by  a  clause 
in  the  policy,  stipulating  '^that  the  acts  of  the  as- 
surers In  recovering,  saving  and  preserving  the 
property  insured  in  case  of  disaster,  shall  not  be 
considered  an  acceptance  of  an  abandonment." 

[No.  128.] 
Submitted  Mar.  16, 1870.  Decided  Apr.  11, 1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  suit  was  brought  in  the  St.  Louis  Cir- 
cuit Court,  by  the  defendant  in  error,  to  recover 
on  a  certain  policy  of  insurance.  On  petition 
of  defendant,  the  cause  was  removed  into  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Missouri. 

The  case  having  been  submitted  to  the  court 
without  a  jury,  the  court  found  that  there  was 
a  due  execution  and  delivery  of  the  policy  for 
$5,000  on  the  steamboat,  Benton,  valued  in  the 
policy  at  $45,000;  that,  Nov.  3,  1865,  the  boat 
was  sunk  by  a  snag  about  sixty  miles  above 
Omaha;  that  this  was  a  peril  within  the  policy; 
that  there  was  no  right  under  the  facts  shown 
to  abandon  for  a  total  loss,  though  the  plaintiff 
gave  notice  of  such  abandonment;  that  there 
was  no  acceptance  of  the  abandonment;  that 
the  defendant,  under  the  provisions  of  the  pol- 
icy, took  possession  of  the  boat  for  the  purpose 
or  raising  and  repairing  her.  and  tendered  her 
to  the  plaintiff;  that  the  defendant  did  raise  and 
repair  her  and,  May  9,  1866,  tender  her  to  the 
plaintiffs;  that  the  boat  was  employed  mainly 
for  the  Missouri  River  trade;  that  she  would 
have  been  worth  $5,000  more  to  her  owner  if 
tendered  earlier  in  the  season;  that  the  repairs 
made  were  not  sufficient  to  constitute  indem- 
nity for  the  injury;  that  it  would  require  $5,000 
more  in  repairs  to  complete  such  indemnity; 
that  the  cost  of  raising  and  repairing  the  boat 
was  $12,150.62,  of  wluch  $1,763.70  was  for  re- 
pairs; that  when  tendered  she  was  worth 
$12,000;  that  she  was  worth  $25,000  when  the 
injury  occurred;  and  that  the  defendant  did  not 
point  out  these  defects  on  refusing  to  receive 
the  boat. 

On  these  facts  the  court  rendered  judgment 
for  plaintiff,  for  the  amount  of  the  policy.  The 
defendant  brought  the  case  here  on  a  writ  of 
error. 

ilf«Mr«.  James  O.  Broadhead  and  F.  A. 
Dick,  for  pl^ntiff  in  error: 


Cated-U  WaU„»8;  Se  U.S.,M; 
V.  8.. 6(8,  688;    2  MoCrary,  484: 
Blatcbf .,  232 ;  8  Wood,  373,  374. 

See  9  Wall. 


106U.  S.,6a6:  106 
2Flipp.,136;    13 


NOTB.— ^bonelonin«nt.  Bee  note  to  Pennookv. 
Dialogue,  27  U.  8.  (2  Pet.),  1.  Whal  U  abandonment, 
effect  •/ ;  when  insured  niaii  abandon  ;  not  bound  to 
abandon.  See  note  to  Bradley  v.  Maryland  Ins,  C»., 
8TC.S.(12PetJ,9r8. 
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It  U  found  by  the  court  below :  That  there 
was  no  right,  under  the  facta  shown  on  the  part 
of  the  insured,  to  abandon  for  a  total  loes,  al- 
though he  gave  notice  that  he  did  so  abandon; 
and  uat  there  was  no  acceptance  by  defendant 
of  such  abandonment. 

If  there  was  no  abandonment  and  no  right  to 
abandon  as  for  a  total  loes,  the  question  becomes 
simply  one  of  damages  under  the  policy. 

It  is  provided  by  the  terms  of  the  policy,  that 
the  acts  of  the  assurer  or  assurers,  or  their  agents 
in  preserving,  securing  or  saving  the  property 
insured,  in  case  of  damage  or  disaster,  shall  not 
be  considered  or  held  to  De  a  waiver  or  accept- 
ance of  abandoDment. 

It  is  claimed,  however,  that  although  there 
was  not  a  total  loss,  yet  the  Insurance  Company 
has  rendered  itself  liable  for  a  total  loss ;  in  other 
words,  there  is  a  constructive  total  loss;  but  it 
is  absurd  to  say  that  there  is  a  constructive  total 
loss,  when  there  is  no  altandonment,  nor  any 
right  to  abandon. 

2  Arn.,  992;  Qloueetter  Int.  Co.  v.  Temngtr, 
a  Curt.,  828;  The  Henry  Ev)baTtk,l%\imii..,V3IQ; 
Tht  BoiUm,  1  Sumn.,  328;  Gomegys  v.  Va*M,  1 
Pet.,.198. 

It  turns  a  partial  into  a  total  loss,  and  thereby 
aflects  a  sale  to  the  underwriters  of  tlie  prop- 
erty insured. 

In  tUs  case  there  is  no  attandonment;  such 
is  the  fact  found  1>y  the  court.  Of  course,  the 
Company  can  get  no  property  in  the  vessel ;  and 
yet  it  is  bound  to  pay  as  for  a  total  loss. 

But  it  is  said  that  the  repairs  and  tender  of 
the  boat  were  not  made  in  a  reasonable  time 
and,therefore,the  defendant  must  pay  the  whole 
amount  of  the  policy. 

Under  all  the  circumstances,  if  the  boat  was 
not  repaired  and  tendered  in  a  reasonable  time, 
it  was  the  fault  of  the  plaintiff;  and  the  plaint- 
iff should  be  held  to  the  strict  letter  of  the  con- 
tract, which  is  to  pay  his  proportion  of  the  ex- 
penses of  raising  and  repairing  the  boat,  the 
defendant  being  held  to  a  complete  repair  of 
the  lx)at,  or  to  the  payment  of  such  a  sum  as 
would  be  necessary  to  put  her  in  complete  re- 
pair, and  by  this  rule  the  plaintff  is  entitled  to 
no  judgment  on  the  policy. 

Cases  are  cited  by  defendant  in  error,  to  show 
tliat  when  the  vessel  is  not  repaired  and  tend- 
ered in  a  reasonable  time,  the  Insurance  Com- 
pany is  liable  as  for  a  total  loss.  In  those  cases  it 
was  held,  that  where  the  vessel  is  not  tendered 
in  a  reasonable  time,  the  defendant  forfeited  his 
right  to  return  her,  and  was  considered  as  hav- 
ing accepted  the  abandonment.  In  the  case  of 
Begnolds  v.  Ocean  In».  Co.,  1  Met.,  160,  the  lan- 
guage of  the  court  is:  "The  vessel  was  not  tend- 
erea  in  a  reasonable  time,  and  by  the  delay 
defendants  forfeited  their  right  to  return  her, 
and  must  be  considered  as  having  accepted  the 
abandonment."  But  in  this  case  the  court  be- 
low expressly  find  the  fact  to  be  that  there  was 
no  acceptance  of  an  abandonment;  and  yet  it 
imposes  upon  the  defendant  the  consequences 
of  such  an  acceptance — that  is,  a  liability  for  a 
total  loss. 

Memri.  Olover  &  Shepley  and  John  H. 
Rankin,  for  defendant  in  error : 

Although  the  abandonment  might  not  have 
been  binding  upon  the  assurers  in  this  case  when 
it  was  made,  yet  their  failure  to  properly  repair 
the  vessel  and  tender  her  to  the  assured  within 
1*0 


a  reasonable  time,  made  the  aliandonment  com- 
plete, and  the  Insurance  Company  liable  as  for 

&  tOt&l  lOHft- 

Peele  v.  Suffolk  Int.  Co..  7  Picli.,  354;  Ay- 
noldi  v.  Ocean  Int.  Co.,  1  Met..  160;  PMe  v. 
Merch.  Int.  Co.,  8  Mason,  27;  Nortont.  Lexmg- 
ton  Int.  Co.,  16  Dl..  286;  Beynoldty.  Oetanlni. 
a>..  22  Pick..  191. 

The  defendant  assumes,  upon  the  authority 
of  the  case  last  cited,  that  the  plaintiff  was 
bound  to  point  out  the  deficiencies  in  the  re- 
pairs made  necessary  by  the  sinking  of  the  boat 

Such  is  not  the  law  of  that  case.  The  court 
simply  declared  the  consequences  that  should 
follow  if  the  defects  were  pointed  out  br  the 
assured,  and  not  supplied  by  the  underwriten, 
etc. 

As  the  assurers  in  this  case  well  knew  that 
they  had  not  properly  repaired  the  vessel,  it 
would  have  been  an  idle  ceremony  to  notify 
them  thereof.  The  law  never  requiras  a  party 
to  do  an  entirely  useless  thing. 

Mr.  JvtttM  Strong;  delivered  the  opinion  of 
the  court: 

Nothing  in  this  record  requires  us  to  look  be- 
yond the  special  finding  of  the  facts  made  by 
the  court,  or  to  do  more  than  determine  wheth- 
er, upon  the  facts  found,  the  plaintiff  below 
was  entitled  to  the  judgment  given. 

By  the  finding  it  is  established  that  the  boat 
insiu«d  struck  a  snag  and  sunk  in  tbeMinoari 
River,  on  the  3d  day  of  Kovember,  1865.  and 
that  the  injury  was  caused  by  one  of  the  perils 
against  which  the  Company  had  insured, 
nniough  the  plaintiff  had  no  right  to  abandon 
for  a  total  loss,  he  gave  notice  that  he  did  ao 
al>andon,  but  the  defendants  did  not  accept 
such  abuidonment.  They  did,  however,  under 
the  provisions  of  the  policy,  take  poaseasioo  of 
the  vessel  for  the  purpose  of  raising  and  repair- 
ing her.  and  returning  her  to  the  plaintiff.  Ac- 
cordingly they  raised  the  boat,  proceeded  to  re- 
tmir  her  and  tendered  her  to  the  plaintiff  at  the 
home  port,  on  the  9th  of  May,  1866,  more  than 
six  months  after  she  had  been  injured.  It  wts 
further  foimd,  that  the  repairs  and  tender  were 
not  made  witliin  a  reasonable  time;  that  had  the 
boat  been  tendered  earlier  in  the  season,  so  aa  lo 
be  used  for  the  spring  trade  on  the  river,  aha 
would  have  been  worth  |5,000  more  to  the 
plaintiffs;  that  when  she  was  tendered  to  liim, 
the  repairs  made  were  not  sufficient  to  indemnify 
him  from  the  injury  the  boat  had  sustained ;  that 
it  would  have  required  an  expenditure  of  $5,000 
more  to  liave  made  the  additional  repairs  neces- 
sary to  complete  Uie  indemnity;  and  that  die 
plaintiff  refused  to  receive  the  boat  when  she 
was  tendered  to  him,  but  did  not  point  out  the 
deficiencies  in  the  repairs.  It  is  still  further 
found  that  the  expense  of  raising  and  repairing 
the  boat  actually  incurred  by  the  defendants 
was  112,150.62  of  which  |1.763.70  was  the  cost 
of  the  repairs  made;  that  the  boat,  as  tendered 
to  the  plaintiff,  was  worth  $12,000,  and  that 
when  injured  she  was  worth  $25,000.  Upon 
the  facts  thus  found,  the  circuit  court  gave  judg- 
ment for  the  plaintiff,  for  the  amount  named  in 
the  policy. 

As  the  sum  insured  by  the  policy  was  not 
greater  than  the  sum  required  to  make  the  ad- 
ditional repairs  necessary  to  indemnify  the 
plaintiff,  it  is  difficult  to  perceive  why,  in  any 
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aapect  of  the  rase,  he  was  not  entitled  to  the 
joagment  Kiven.  The  defendants  complain, 
howeyer,  that  they  have  been  held  liable  as  for 
a  constructive  toes,  when  there  was  no  right  to 
abandon,  and  when  the  abandonment  of  which 
tlie  plaintiff  gave  notice  was  not  accepted. 
Doubtless,  had  the  defendants  taken  possession 
of  the  boat,  as  they  were  authorized  to  do,  bv 
the  proTisions  of  the  policT,  and  had  they  raisea, 
completely  repaired,  and  returned  her  to  the 
plaintiff  in  a  reasonable  time,  they  could  not 
have  been  held  liable  for  a  total  loss.  It  is  an 
established  fact  that  there  was  no  right  to  aban- 
don when  they  did  take  possession  of  the  vessel. 
And  it  was  expressly  stipulated  in  the  policy, 
that  the  acts  of  the  assured,  or  insurers,  or  of 
their  joint  or  respective  agents,  in  preserving, 
■ecoring  or  saving  the  property  insured,  in  case 
of  danger  or  disaster  should  not  be  considered, 
or  held  to  be,  a  waiver  or  acceptance  of  an 
abandonment.  It  is  well  settled,  however,  that 
an  offered  abandonment  may  l>e  accepted,  even 
when  the  assured  has  no  right  to  abandon,  and, 
if  accepted,  it  must  be  with  its  consequences. 
And  an  acceptance  need  not  be  expressly  made. 
It  may  even  be  refused,  and  yet  the  insurers,  by 
their  'conduct,  may  make  themselves  liable  as 
for  a  total  loss.  Though,  by  the  terms  of  the 
policy,  these  defendants  had  a  right  to  take  pos- 
session of  the  tx>at,  and  repair  her  for  account 
of  the  plaintiff,  yet  tliis  was  a  privilege  accorded 
to  them  only,  that  they  might  thus  make  indem- 
nity for  the  loss.  Taking  possession  to  make 
partial  repairs,  not  amountingto  indemnity,  was 
not  contemplated  b^  the  contract  It  was  not 
authorized.  Nor  did  the  contract  warrant  tak- 
ing poesQBston  of  the  boat,  and  holding  her  for 
an  unreasonable  time.  The  insurers  were  bound 
to  repair  and  return  without  unnecessary  delay. 
In  holding  longer  than  was  necessary  for  mak- 
ing repairs,  they  must  l>e  r^;arded  as  acting, 
not  as  insurers,  but  as  owners,  for  they  had  no 
other  authority  ttian  that  of  owners  for  their 
failure  to  return  within  a  reasonable  time. 
Their  action  was,  therefore,  a  substantial  rec- 
ognition and  acceptance  of  the  at)andonment  of 
which  they  had  been  notified,  for  in  no  other 
way  had  they  become  owners.  On  no  other 
theory  can  thu  delay  be  conddered  lawful.  It 
is  true  the  policy  stipulated  that  the  acts  of  the 
insurers  in  preserving,  securing  or  saving  the 
property  insured  in  case  of  danger  or  disaster, 
aiioald  not  be  considered  or  held  an  acceptance 
of  abandomnent,  but  this  manifestly  refers  only 
to  authorized  acts.  Betaining  possession  of  the 
boat  ah  unreasonable  time,  and  then  offering  to 
return  her  unrepaired,  were  not  authorized  acts 
and,  consequently,  they  are  unaffected  by  the 
stipulation.  They  must,  therefore,  be  regarded 
as  constructive  acceptance  of  an  abandonment. 
This  is  a  principle  asserted  and  well  sustained 
by  the  authorities.  In  PeeU  v.  T?ie  Suffolk  Innir- 
•IMS  Oomfany,  7  Pick.,  354,  where  the  jury  had 
foood  that  the  underwriters,  who  had  taken 
poMcsiion  of  the  stranded  vessel,  had  not  of- 
nrad  to  restore  her  in  a  reasonable  time,  the 
court  said:  "The  underwriter  lias  his  duties  as 
as  well  as  his  rights.  If  he  take  the  vessel  into 
hb  possession  to  repair  her,  he  must  do  it  as  ex- 

rditiously  as  possible,  in  order  that  the  voyage 
not  eompleted,  may  not  be  destroyed.  If  he 
May  the  repairs  beyond  a  reasonable  time,  be 
iacfeits  his  right  to  return  the  ship,  and  must 
•bat  Wall. 


be  considered  as  takingher  to  himself  under  the 
offer  to  abandon."  The  principle,  said  the 
court,  rests  upon  the  very  nature  of  the  law  of 
insurance,  which  is  a  fair  and  honest  indemnity 
for  loss.  The  same  doctrine  was  asserted  in 
Reynold*  v.  The  Ocean  Inturanee  Chmpany,  1 
Met ,  160,  and  it  was  also  held  that  the  under- 
writer's duty  and  liability  in  such  a  case,  are 
not  varied  by  a  clause  in  the  policy  of  insurance, 
stipulating  "  that  the  acts  of  the  assurers  in 
recovering,  saving,  and  preserving  the  property 
insured  in  case  of  disaster,  shall  not  be  con- 
sidered an  acceptance  of  an  abandonment." 
Such,  also,  was  the  ruling  in  a  case  between  the 
same  parties,  23  Pick.,  191,  and  in  Norton  v.  T&« 
LexingUm  Fire,  Life  and  Marine  Inmranee 
Company,  10  111.,  385.  It  is  in  our  judgment 
sustained  by  sound  reason. 

The  plaintiffs  in  error,  however,  insist  that 
the  doctrine  cannot  be  applied  to  the  present 
case,  because  the  court  below  found  there  was 
no  right,  under  the  facts  shown  on  the  part  of 
the  plaintiff,  to  abandon  for  a  total  loss,  al- 
though he  gave  notice  that  he  did  so  abandon, 
and  Uiat  there  was  no  acceptance  by  the  in- 
surers of  such  an  alwndonment.  But  this  must 
be  considered  in  oinnection  with  the  other 
facts  found.  It  is  equally  a  fact  in  the  case, 
that  the  defendants  took  possession  of  the 
boat,  repaired  her  very  insufficiently,  and  after 
having  held  her  an  unreasonable  time,  offered 
to  return  her.  The  legal  effect  of  this  we  have 
seen.  Taking  these  facts  together,  the  finding 
that  the  defendants  did  not  accept  the  aban- 
donment which  the  plaintiff  offered  at  a  time 
when  he  had  no  right  to  abandon,  means  no 
more  than  that  there  was  no  express  or  avowed 
acceptance.  This  is  quite  consistent  with  the 
judgment  that,  by  their  failure  to  return  the 
boat  within  a  reasonable  time,  they  made  them- 
selves liable  to  pay  the  full  amount  of  the  policy. 

We  cannot  follow  the  plaintiffs  in  error  into 
an  examination  of  the  evidence,  In  order  to  in- 
quire whether  it  was  not  the  fault  of  the  as- 
sured that  the  boat  was  not  repaired  and  ten 
dered  to  him  in  a  reasonable  time.  Our  judg- 
ment is  necessarily  founded  exclusively  upon 
the  finding  of  facts  by  the  court.  That  is  equiv- 
alent to  a  special  verdict,  and  upon  that  we 
think  the  plaintiff  below  was  entitled  to  the 
judgment  which  he  obtained. 

The  judgment  of  the  Oireuit  Court  it  affirmed, 

Clted-18  WaU..  319, 260;  21  WaU.,  Ml :  9S  U.  8. 
I8t;  96  U.  S.,  448;  8  DIU.,  106. 


GUIDO  PFI8TER  and  NICHOLAS  JOHN- 
SON, Claimante  of  the  Schooner  Orbt 
Eaols,  Appte., 

t. 

JOHN   GREENING    and   CHARLES    N. 

DEOTT. 

(See  S.  C,  "  The  Oray  Eagle,"  9  Wall.,  805-6U.) 

NegUgenee  in  vettel—eontribution  for  damage. 

The  omission  to  exhibit  the  proper  light,  thouarh 
a  fault  whicb  puts  a  vessel  prima  faeWin  the 
wrong,  does  not  exempt  other  vessels  from  the 
conaequenoesof  negllgenoe  on  their  part. 

It  Is  a  fundameDtal  rule  of  admiralty  law,  that 
where  both  parties  are  In  fault,  both  must  con- 
tribute to  make  good  the  damage. 

[No.  148.] 
Argued  Mar.  94,  1870.    Decided  Apr.  11, 1S70. 
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APPEAIi  from  the  Cireuit  Court  of  the  Unit- 
ed States  for  the  DUtrict  of  Wisconsin. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  Slates  for  the  District  of 
"Wisconsin,  by  the  appellees,  to  recover  dam- 
ages sustainea  by  a  collision. 

The  said  court  entered  a  decree  dismissing 
the  libel.  The  court  below  reversed  this  de- 
cree on  appeal,  on  the  ground  that  both  ves- 
sels were  m  fault,  and  entered  a  decree  in 
favor  of  the  libelants,  for  $6,895.85,  being  half 
the  damages  sustained,  and  half  the  costs; 
whereupon  the  claimants  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Me»gri.  N.  J.  Emmons  and  J.  H.  Van  Dyke, 
for  appellants : 

The  Perseverance  was  engaged  in  a  direct 
violation  of  positive  law ;  and  if  the  unlawful 
act  was  even  contributory  only  to  the  injury,  she 
cannot  recover. 

Article  2  enacts:  "  The  lights  mentioned  in 
the  following  articles  and  no  others,  shall  be 
carried  in  all  weather  between  sunset  and  sun- 
rise." 

She  did  not  set  up  a  fal$e  light  to  avoid  any 
immediate  or  impending  danger.  Her  grave  of- 
fense was  voluntary.  She  was  on  good  and 
safe  anchorage  ground;  and  merely  to  econo- 
mize a  few  hours  time,  she  hazarded  life  and 
property,  and  brought  upon  herself  the  just 
penalty  of  her  wrong. 

Her  non-observance  of  the  regulations  was 
not  necessary  nor  even  proper;  it  was  a  will- 
ful default ;  and  there  are  no  circumstances  ap- 
pearing in  the  case,  tending  to  show  that  a  de- 
parture from  the  regulation  was  necessary. 
Had  she  been  compelled  by  stress  of  weather 
to  keep  under  way,  her  act,  perhaps,  might  be 
differently  considered. 

In  construing  the  Act  of  July  7,  1838,  Mr. 
Jiisliet  Wayne  said,  in  the  case  of  Waring 
V.  Clarke,  5  How.,  465:  "  If  a  collision  occurs 
between  steamers  at  night,  and  one  of  them 
has  not  mgnal  lights,  she  will  be  held  responsi- 
ble for  all  losses,  until  it  is  proved  that  the  col- 
lision was  not  the  consequence  of  it." 

T%e  Delaware  v.  T/ie  Ouprey,  2  Wall.,  Jr.  275. 

The  Grey  Eagle  used  the  diligence  which 
good  seamanship  dictated,  and  all  that  the  law 
requires,  acting  upon  the  supposition  that  The 
Perseverance  had  truthfully  mdicated  her  po- 
sition. 

Blrout  V.  Fatter,  1  How.,  89;  Ttte  IMaware 
V.  Tlie  Otprey,  [lupra];  Peek  v.  Sanderton,  17 
How.,  178  (58  U.  8..  XV.,  205);  The  Columbia, 
Abb.  Adm..  384;  The  Grace  Oirdler,  anU, 
118;  The  I/ie/wUi,  ante.  157. 

The  Grey  Eagle  cannot  be  held  responsible 
for  what  may  afterwards  prove  to  have  been  an 
error  or  mistake  in  orders  given  in  a  moment 
of  peril  and  danger,  and  when  the  collision 
had  become  inevitable  or  imminent,  nor  for 
mistakes  originating  in  or  proceeding  from  the 
fault  of  the  other  vessel. 

The  Genesee  Chief,  12  How.,  448;  Fashion  v. 
Wards,  6  McLean,  152;  The  Northern  Indiana, 
3  Blatchf.,  92;  Union  S.  Co.  v.  N.  Y.  cfc  Virg. 
8.  Co.,  24  How.,  307  (65  U.  8.,  XVI..  699); 
The  NichoU  (ante,  157);  ITie  Columbus,  Abb. 
Adm.,  884. 

If  we  concede  all  the  fault  that  is  attributed 
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to  US  by  the  circuit  court,  there  should  have 
been  no  division  of  damages.  At  mcM,  the 
faults  were  egregionsly  unequal,  and  the  de- 
cree dismissing  the  libel  should  have  be«i  af- 
firmed. 

BaUton  v.  The  State  Bights,  Crabbe,  38;  WSI- 
sony.The  Envoy,  1  Phil.,  188;  Wordy.  Tks 
M.  Dousman,  6  McLean.,  831;  The  iVtdWi 
{ante,  157). 

Messrs.  Oeorare  Willey  and  John  B. 
Carey,  for  appellees: 

Under  the  established  doctrine  of  this  court, 
the  findings  of  the  circuit  court,  unless  palpably 
erroneous,  are  to  be  taken  as  final  on  qoet- 
tions  of  fact,  and  the  drcdit  court  having 
found  as  a  fact  that  there  were  grave  contribut- 
ing faults  on  the  part  of  the  appellants'  ves- 
sel, we  are,  in  strictness,  relieved  from  further 
discussion-of  the  case. 

The  Grafton,  1  Blatchf.,  178;  The  Smtscm, 
4  Blatchf.,  28;  Waish  v.  Sogers,  13  How..  283; 
The  MareeUus,  1  Black.  414  (66  U.  8..  XVIL, 
217):  The  Potomac,  2  Black,  681  (67  U.  8., 
XVIL,  263);  Nevaell  v.  Norton,  8  WalL,  VSt- 
268  (70  U.  8.,  XVIIL.  271-278.) 

The  exigencies  of  the  vessel  having  referoioe 
to  the  lateness  of  the  season,  the  extent  of  the 
voyage  to  be  accomplished,  and  her  duty  W 
ward  her  cargb,  made  it  improper  for  her  to 
incur  the  delay  of  lying  by  at  night  She  bad 
lost  her  signal  lights  by  stress  of  weather,  and 
had  been  unable  to  replace  them. 

It  was,  then,  a  question  of  lying  by  at  ojgfal, 
incurring  a  probable  loss  of  her  Toyage  and 
great  responsibilities  as  to  both  vesad  aad 
cargo,  or  proceeding,  showing  the  be*  U^ 
she  could  to  call  attention  of  other  vessels  to 
her,the  night  (as  we  shall  see  in  another  connec- 
tion) being  light  enough  for  other  vessels  to  tee 
her  and  determine  her  course  in  ample  time  to 
avoid  her.  Undoubtedly,  the  rules  of  naviga- 
tion prescribed  by  the  Act  of  Apr.  29, 1864,  an 
to  be  observed.  But  article  19  expressly  pro- 
vides that  "  In  obeying  and  construing  theie 
rules,  due  regard  must  be  had  to  all  daz^cn  of 
navigation." 

It  IS  evident  from  the  whole  decision  of  the 
district  judge,  that  no  grave  consideratioo  was 
given  to  the  question,  whether  there  might  not 
have  been  mutual  faults  which  would  reqoin 
a  division  of  the  dama^. 

It  is  to  this  proposition,  and  to  our  clauntkst 
the  case,  if  it  shows  fault  on  our  part,  eqiaDy 
shows  gross  fault  on  the  part  of  The  Qrey 
Eagle,  that  we  mainly  ask  the  considersliaa  « 
this  court. 

The  light  was  discovered  a  mile  away.  Qnuit 
that  its  first  indication  would  be  of  a  veael  it 
anchor.  It  is  not  certain  that  the  leart  vigi- 
laoce,  or  even  ordinary  attention  to  the  li^l 
after  it  was  made,  would  have  corrected  ths  « 
ror  at  once;  and  yet  it  was  not  discovered  sati 
they  were  within  "about  three  lengths''  «< 
eacn  other. 

The  course  of  the  vessels  respectivaly  «m 
E.  by  S.  and  W.  N.  W.,  obvioualy  tmm%- 
ingcourses.  The  Perseverance  held  bereow 
of  E.  by  8.  close-hauled,  until  tho  veiy  iiMBt 
of  collision,  as  was  her  duty. 

The  least  watching  of  the  light afi«rlks4al 
observation  had  beui  made,  would  havi  >' 
monished  The  Grey  Eagle  that  ourSyitn* 
moving,  that  as  she  had  the  wind  free  nd  M 
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the  larboard  side.  It  was  her  duty  to  avoid  our 
veaael  which  had  the  wind  on  ner  starboard 
dde.  And  she  would  bare  discovered  this  in 
ample  time  to  do  so,  if  she  had  ffiven  any  at- 
tention to  the  movement«  of  our  light. 

The  night  was  such  that  the  sails  of  The 
Peraererance  could  easily  have  been  seen  a 
quarter  of  a  mile  off. 

Is  it  to  be  held  that  a  careless,  hasty  obser- 
vation of  objects  ahead,  which  a  vessel  is  rapid- 
ly nearing,  fs  sufflcient,  and  that  upon  sucli  an 
observation,  it  is  good  and  prudent  seamanship 
to  dismiss  all  further  care  or  attention  to  the 
matter?  Will  such  a  rule  contribute  to  the 
safety  of  navi^tionT 

And  in  this  connection  we  beg  to  refer  to 
Chamberlain  v.  Ward.  21  How.,  648  (62  U.  S., 
XVL.  211).  There  the  defendante' vessel  was 
held  in  fault  for  not  displaying"  the  proper 
H^t.  "  The  weight  of  the  testimony,"  the 
court  says,  "  tends  strongly  to  show  that  they 
were  little  better  than  if  they  had  been  act- 
oally  exUnguished."  What  stronger  case 
could  be  put,  as  to  fault  in  respect  to  lights? 
And  yet,  the  court  goes  on  to  inquire  whether 
the  ni^t  was  not  such  as  to  have  enabled  the 
steamer  to  see  the  propeller,  though  substan- 
tially without  any  light,  in  ample  time  to 
avoid  the  collision,  and  find  the  steamer  equally 
in  fault  for  not  doing  so,  and  divide  the  dam- 
«ges. 

The  court  says:  "  All  we  mean  to  decide  is: 
that  the  neglect  of  the  propeller  to  show  signal 
lights,  did  not  vary  the  obligations  of  The  At- 
iMttic  to  observe  the  rules  of  navigation,  and 
to  adopt  all  reasonable  and  necessary  precau 
tion  to  prevent  the  collision." 

Mr.  Jtutiee  Bradley  delivered  the  opinion 
of  the  court: 

This  case  is  an  appeal  In  admiralty  from  the 
Circuit  Court  of  Wisconsin,  reversing  a  decree 
of  the  district  court.  The  libel  was  filed  by 
theappellee  asownerand  masterof  the  schooner, 
Perseverance,  which,  with  her  cargo,  was 
sunk  by  collision  with  The  Orey  Eagle,  in  the 
Straits  of  Mackinaw  about  two  o'clock  A.  M. 
on  ttie  34tb  day  of  November,  1864.  The  Per- 
aererance had  lost  her  lights  in  a  storm,  and 
was  sailmg  with  a  white  light  contrary  to  the 
rales  prescribed  by  the  Act  of  Congress  ap- 
proved April  22,  1864.  She  was  sailing  down 
tbe  strait  on  a  course  E.  by  8.,  with  the  wind 
•outh,  and  discovered  the  lights  of  TheGre^ 
Eagle  atwut  a  mile  ahead,  coming  up  tbe  strait 
on  a  course  of  about  W.  N.  W.  The  witnesses 
differ  a  little  as  to  these  points,  but  this  is  ac- 
cording to  the  testimony.  The  libel  alleges, 
and  the  evidence  of  the  appellees  corresponds 
with  the  statement,  that  when  The  Grey  Eagle 
was  first  seen,  or  soon  afterwards,  she  showed 
•  red  U^t;  but  that  this  soon  disappeared,  after 
whicb  she  showed  a  green  light  until  near  the 
momoit  of  the  collision,  when  she  again  showed 
iMT  red  light.  The  libelanU  claim  that  they 
kad  »  right  to  suppose  that  The  Grey  Eagle 
'would  pass  on  the  starboard  of  The  Persever- 
—fn,  bat  that  shortly  before  the  disaster  she 
ttpt  »way,  and  although  the  master  of  the  lat- 
tvoalled  on  her  to  "Tuff"  several  times,  in  a 
Imd  nrioe,  and  at  the  same  time  ordered  his 
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own  man  at  the  wheel  to  put  the  wheel  hard  a- 
starboard.  The  Grey  Eagle  made  no  reply,  but 
kept  on  her  course,  and  in  less  than  two  min- 
utes struck  The  Perseverance,  stem  on,  abreast 
the  startx>ard  quarter,  with  such  force  as  to 
sink  her  in  about  two  minutes,  the  master  and 
crew  with  difficulty  saving  their  lives. 

The  district  court  dismissed  the  libel,  princi- 
pally on  the  ground  that  The  Persevernnce, 
having  lost  her  lights,  ought  to  have  laid  by  at 
anchor  in  the  night  time,  and  was  expressly 
prohibited  from  sailing  with  a  white  light. 
The  circuit  court  reversed  this  decision,  and 
decreed  that  both  vessels  were  in  fault,  and 
that  the  damages  should  be  divided  between 
them. 

The  appellants  in  this  court,  as  in  the  courts 
below,  strongly  relied  on  the  point,  that  The 
Perseverance  was  sailing  with  a  white  light  at 
night,  contrary  to  the  express  prohibition  of 
the  statutory  regulations  in  that  behalf,  and, 
therefore,  that  the  common  law  rule,  which 
prohibits  a  recovery  by  a  party  who  was  him- 
self in  fault,  and  who  contributed  to  the  dam- 
age sustain^,  ought  to  be  applied  to  her.    But 
this  court  has  frequently  held  that  tbe  omission 
to  exhibit  proper  light,  though  a  fault  which 
undoubtedly  puts  a  vessel  prima  fade  in  the 
wrong,  does  not  exempt  other  vessels  from  the 
consequences  of  negligence  on  their  part.    It 
was  so  decided  in  the  case  of  Chamberlain  v. 
Ward,  21  How..  648,  567  [63  U.  8.,  XVI..  211. 
217].    That  case  arose  under  the  Act  of  March 
3,  1849,  it  is  true;  but  that  Act  seems  quite  as 
stringent  in  its  provisions  as  the  Act  of  1864, 
and  the  court,  in  reference  to  this  question, 
says:  "Failure  to  comply  with  the  regulation, 
in'case  a  collision  ensues,   is  declared  to  l>e  a 
fault,  and  the  offending  party  is  made  respon- 
sible for  all  losses  or  dnmagc  resulting  from  the 
neglect ;  but  it  is  not  declared  by  that  section, 
or  by  any  other  rule  of  admiralty  law  in  Ihe 
jurisprudence  of  the  United  States,   that  the 
neglect  to  show  signal  lighLi,  on  the  part  of 
one  vessel,  discharges  the  other  as  they  ap- 
proach, from  the  obligation  to  adopt  all  reason- 
able and  practicable  precautions  to  prevent  col- 
lision.    Absence  of  signal  lights  in  cases  falling 
within  the  Acts  of  Congress,  renders  the  vesRcl 
liablelto  the  extent  already  mentioned, but  it  does 
not  confer  any  right  upon  the  other  vessel  to  dis- 
regard or  violate  the  laws  of  navigation,  or  to 
neglect  any  reasonable  and  practicable  precau- 
tion to  avoid  a  collision  which  the  circumstances 
afford  the  means  and  opportunity  to  adopt."  21 
How.,  567  [62  U.  S.,  XVI.,  218].     We  are  of 
opinion  that  the  same  construction  must  be  given 
to  the  Act  of  1864,  and  that  the  exhibition  of  a 
prohibited  light,  as  well  as  the  omission  to  ex- 
hibit the  proper  lights,  is  insufficient  to  relieve 
another  vessel  from  the  duty  of  observing  the 
laws  of  navigation  and  of  using  all  practicable 
precautions  to  avoid  a  collision.    It  is  a  fund- 
amental rule  of  admiralty  law  that  where  both 
parties  are  in  fault,  both  must  contribute  to 
make  good  the  damage,  and  this  rule  will  not 
be  deemed  to  be  abrogated  without  an  express 
declaration  of  Congress  to  that  effect. 

Supposing,  then.  The  Perseverance  to  have 
been  in  fault  for  not  supplying  herself  with  red 
and  green  lights,  and  for  esuibiting  a  white 
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light,  or  for  not  casting  anchor  and  lying  by 
tin  morning,  or  for  any  other  reason — which, 
as  her  owner  or  master  has  not  appealed,  it  is 
to  be  presumed  she  was— (see  Cniittndm  v. 
BmeOtr,  2  Wall,.  196  [69  U.  8.,  XVII.,  841]; 
McDonmghy.  Ikmrumy,  3  Dall.,  198)— the  only 
remaining  question  for  us  to  consider  is, 
whether  The  Orey  Eagle  was  also  in  fault,  so 
as  to  be  chargeable  with  contributing  to  the 
collision.  Tlus  question,  we  think,  has  been 
properly  answerea  by  the  circuit  court  It  is  ad- 
mitted by  the  answer  of  the  appellants  tliat  the 
light  of  The  PeiseTcraboe  was  seen  when  about 
a  mile  distant,  bearing  about  one  point  on 
The  Orey  Eagle's  port  bow,  and  was  supposed 
to  be  a  light  on  shore,  or  upon  a  ressel  at  an- 
chor; and  uiat  The  Orev  Eagle  was  kept  away 
about  a  point  and  steadied  in  her  course  to  give 
berth  to  the  light;  and  that  it  was  not  discor- 
ered  to  be  a  vessel's  light  in  motion,  by  the 
commanding  officer,  until  The  Perseverance  was 
within  tliree  lengths  of  her.  This  is  a  very  re- 
markable admisMon.  The  courses  of  the  two 
vessels,  after  Uiis  light  was  seen,  must  have 
been  at  an  angle  of  about  two  points  of  the 
compass  with  each  other,  and  it  is  demonstrable 
from  all  the  evidence  taken  together  tliat 
The  Perseverance  must  have  passed  from 
The  Orey  Eagle's  port  bow  to  her  starboard 
bow  before  the  collision  took  place,  and  yet  it 
is  said  that  the  commanding  officer  did  not  dis- 
cover that  the  light  was  in  motion  until  within 
three  lengths  of  her.  The  appellees'  witnesses 
all  testify  that  the  red  light  of  The  Orey  Eagle 
was  first  seen,  and  then  disappeared,  after 
which  her  green  light  only  was  seen  until  just 
before  the  collision.  This  shows  that  The  Per- 
severance had  crossed  The  Orey  Eagle's  course 
and  that  her  motion  must  have  been  seen  had 
a  proper  lookout  been  kept  on  the  latter.  It 
also  snows  that  The  Perseverance  properly  kept 
on  her  course;  and  had  The  Orey  Eagle  kept 
on  hers,  the  collision  would  not  have  occurred. 
The  night  was  not  dark;  the  sails  of  the  vessels 
could  be  seen  nearly  or  quite  a  quarter  of  a 
mile.  It  seems  to  us  evident  that  there  must 
have  been  great  negligence  on  the  part  of  those 
having  charge  of  'The  Orey  Eagle.  From  the 
evidence  of  the  appellants'  witnesses  it  appears 
that  there  was  much  innfusion  on  board  of  her 
ust  as  the  collision  was  about  to  take  place. 
~>ne  of  the  men  on  the  lookout  forward  says: 
When  I  sung  out  to  put  the  wheel  down,  the 
mate  sung  out  to  put  the  wheel  up."  The  man 
at  the  wheel  testified  to  the  same  thing,  and 
says  that  he  obeyed  the  mate's  orders,  and  that, 
undoubtedly,  caused  the  collision.  Had  the 
mate  been  on  the  lookout,  as  an  officer  in  com- 
mand, with  a  light  ahead,  ought  to  have  lieen, 
thedifficulty  would  not  have  occurred.  We  are, 
therefore,  of  opinion  (hat  the  men  in  charge  of 
The  Orey  Eagfe  were  delinquent  in  their  duty 
under  the  circumstances  of  the  case,  and  that 
this  delinquency  contributed  to  catise  the  col- 
Urion  in  question  and,  as  a  consequence,  that 
the  loss  should  be  divided  between  the  parties. 
Ttte  decree  of  the  Circuit  Cowrt  is  affirmed. 

Att'g-i  Bias.,  zs. 

B.  C.-lBia8.,«e. 

Cited— 13  Wall.,  4T9i_U  WaU..  366 ;  91  U.  S.,  816 : 
2  Hughes.  M.  144:6  Hughes,  115, 122;  lBro.,2«;l 
Holmes,  46> ;  t  Low.,  44. 
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THE  STEAMBOAT  KEOKUK  ajto  BARGB 
FARLEY,  Tbk  La  Cbossb  and  Mihnxsota 
Steam  Packet  Comtakt,  Claimant  and  Re- 
spondent, AND  WILLIAM  F.  DAVIDSON, 
Stipulator  of  said  Claimant,  Appt,, ' 
«. 
JOHN  ROBSON. 

(Bee  8.  C.  "  The  KeOaOi,"  9  WalL.  SIT-GZIJ 
Uen  on  teesel  by  owner  of  cargo — when  created. 

The  owner  of  the  cargo  has  a  lien  on  the  veasel 
for  any  injury  be  may  suataia  !>y  the  fault  of  the 
vessel  or  the  master. 

But  the  law  creates  no  Iten  on  the  vessel  as  a  te- 
ourity  for  the  performance  of  a  oonttaot  to  traos- 
pon  a  cartro,  until  gome  lawful  oontiaot  of  af- 
rreigbtmeDt  Is  made,  and  the  cargo  has  been  de- 
livered to  the  custody  of  the  master. 

[No.  140.] 
Argued  Mar.  SS,  1870.    Bedded  Apr.  II.  1870. 

THE  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Wisconsin,  by  the  appellee,  to  recover 
damages  for  an  alleged  failure  to  deliver  a 
cargo  of  wheat,  according  to  contract.  A  de- 
cree was  entered  by  said  court  in  favor  of  the 
libelant,  for  |3,972.30,  and  costs.  This  decree 
having  been  affirmed,  on  appeal,  by  the  court 
below,  the  claimant  took  an  appeal  to  this 
court  A  further  statement  of  the  case  appeals 
in  the  opinion  of  the  court 

Mr.  dohn  W.  0*17,  for  appellant: 

The  reception  of  goods  by  the  master  on 
board  of  the  ship  or  boat,  or  at  a  wharf  near 
the  ship  or  boat,  for  the  purpose  of  carriage 
thereon,  or  by  any  person  authorized  by  the 
master  or  owner  to  receive  thereon,  binos  the 
sliip  or  boat  to  the  safe  carriage  and  delivery 
of  the  goods. 

1  Pars.  Mar.  L.,  183,  188,  and  n. 

The  vessel  is  liable  for  damages  to  goods  de- 
livered before  bills  of  lading  are  signra.  Small 
V.  OoneiVl,  19  Law  Rep.,  198. 

It  is  not  essential  to  the  validity  of  a  con- 
tract of  affreightment,  that  a  bill  of  lading 
should  be  signed  by  the  master,  even  whea  be 
has  control  of  the  ship  by  a  vwrbal  agreement 
with  the  owners. 

Fland.  Ship., 450. andn.;  1  Conic  Adm.,  181. 

The  law  creates  no  lien  on  a  vessel,  as  se- 
curity for  the  performance  of  a  contract  to 
transport  cargo,  until  a  cargjo  is  shipped  under 
it.  The  Freeman  v.  Buddnghaim,  IS  How., 
182-188  (59  U.  8.,  XV..  841,  843). 

In  Varuleruiater  v.  MiUt,  19  How.,  82  (60  U. 
S.,  XV.,  6S0),  the  Supreme  Court  of  the  United 
States  laid  down  the  following  rule  in  ad- 
miralty: "  Maritime  liens  are  ((nEetf  .;airw,  and 
will  not  be  extended  by  construction." 

But  this  rule  is  explained  in  BuikHey  v.  CM- 
ton  Co.,  24  How.,  886  (65  U.  8.,  XVl.  S99). 
The  court  says:  "  It  is  insUtad  tliat  the  vessel 
is  exempt  from  responsibility,  upon  the  groond 
that  the  one  hundred  bales  of  cotton,  to  be 
carried  on  his  vessel,  were  never  laden  on 
board  her,  and  we  are  referred  to  several  oases 
in  this  court,  and  in  England,  in  suppcHt  of 

Mora.— Iiien  0/  (he contract  of  affret(fiUmenlon  the 
vemei.  See  tioU  to  The  Freeman  v.  BuoUoghom,  V 
U.S. XV..  341. 
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this  positioD.  ••»•«»•  We  think 
no  well  founded  distinction  can  be  made  as  to 
the  liability  of  the  owner  of  the  vessel,  between 
the  case  of  the  delivery  of  the  goods  into  the 
hands  of  the  master  at  the  wharf,  for  transpor- 
tation on  board  of  a  particular  sliip,  in  pursu- 
ance of  the  contract  of  affreightment,  and  the 
case  as  made,  after  the  lading  of  the  goods  up- 
on the  deck  of  the  vessel.  See  NewhaU\. 
The  B.  C.  Wimlow,  8  Law  Monthly,  78. 

When  the  first  clerk  brought  the  bills  to  the 
captain  wliile  under  way,  he  had  notice  of  the 
shipment;  and  on  inquiring,  would  have  as 
certained  the  facts.  This  was  notice  to  put 
him  on  inquiry  about  the  barge,  if  he  had  been 
dimoeed  to  do  his  duty. 

itettr*.  JX.  3.  Enunona  and  /.  H.  Van  Dyke, 
for  appellee. 

Mr.  Jtutiee  DavU  delivered  the  opinion  of 
the  court: 

The  libel  in  this  suit  was  filed  by  the  appel- 
lee against  the  steamer,  Keokuk,  to  recover 
dam^es  for  failing  to  deliver  a  cargo  of  wheat 
aooording  to  contract.  The  answer  denies  that 
there  was  any  contract  of  affreightment  bind- 
ing the  vessel  and  subjecting  it  to  a  maritime 
Uen,  and  this  presents  the  only  issue  in  the 
case.  It  appears  by  the  record  that  the  La 
Crosse  and  Minnesota  Steam  Packet  Company, 
a  corporation  engaged  in  the  carrying  trade  on 
the  Upper  Mississippi  River,  as  a  part  of  lu 
business,  transported  wheat  In  bulk  on  barges 
owned  by  it,  and  which  were  towed  by  its 
boats  between  La  Crosse,  Wiscongin  and  Wi- 
nona. Minnesota.  On  the  28d  day  of  October, 
1865,  the  steamer  Keokuk,  one  of  the  Com- 
mny's  regular  line  of  boats,  towed  the  barge 
Farley  to  Winona,  and  left  her  there,  moored 
to  the  dock.  Four  days  after  this,  and  while 
the  steamer  was  absent,  Robson,  a  shipper  at 
Winona,  without  notice  to  any  one  connected 
with  the  line  of  his  purpose  to  do  so,  took  pos- 
session of  the  barge  and  loaded  it  with  wheat 
to  be  sent  to  La  Crosse.  On  the  evening  of  the 
same  day  The  Keokuk  arrived  at  Winona,  and 
after  discharging  and  receiving  freight  and 
passengers,  left  on  her  return  trip  to  La  Crosse, 
without  the  barge,  which  was  found  on  the 
morning  of  the  next  day  at  the  dock,  sunk, 
and  the  wheat  seriously  damaged.  II  does  not 
appear  how  the  accident  occurred,  nor  is  it  im- 
portant, in  the  view  we  take  of  the  case,  to  de- 
termine that  question.  If  it  were,  we  would 
be  unable  to  accoiut  for  it.  for  there  is  nothing 
in  the  record,  on  the  subject,  outside  of  the 
charge  that  the  barge  was  unseaworthy,  which 
Uw  evidence  does  not  sustain. 

It  ia  a  principle  of  maritime  law  that  the 
owner  of  Uie  cargo  has  a  lien  on  the  vessel  for 
•aj  injury  he  may  sustain  by  the  fault  of  the 
vwbcjI  or  the  master;  but  the  law  creates  no 
Ufln  on  a  vessel  as  a  security  for  the  performance 
of  •  contract  to  transport  a  cargo  until  some 
Inrfal  contract  of  affreightment  is  made,  and 
ttM  eaigo  to  which  it  relates  has  been  delivered 
to  tte  custody  of  the  master  or  some  one  nu- 
titBrirod  to  receive  it.  The  Freeman  v.  Buck- 
fKt^iam.  18  How.,  188  [59  U.  8.,  XV.,  348]. 
TsB  inquiry  then  arises  whether  there  was  any 
WBtnct  (o  carry  the  wheat  in  question,  and,  if 
■D^  waa  the  barge  containing  it  delivered  to  the 
oaModjr  of  the  steamer?  It  is  very  clear,  had 
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the  steamer  taken  the  barge  in  tow,  the  lien 
would  have  attached,  although  the  bills  of 
lading  were  not  executed,  because  the  act  of 
towing  the  barge  would  be  evidence  that  the 
grain  was  received,  and  that  there  was  a  con- 
tract to  canr  it  safely.  And  the  steamer  would 
be  equally  liable  if  the  barge  had  been  left  at 
the  landing  by  the  fault  of  the  officers  of  the 
boat.  But  the  evidence  not  only  fails  to  prove 
this,  but  establishes  the  contrary  conclusion. 
The  only  witness  on  the  part  of  the  libelant, 
whose  testimony  has  any  oearlng  on  the  8ul>- 
Ject,  is  his  book-keeper.  He  says,  that  on  the 
night  in  question  he  gave  to  the  second  clerk 
of  the  steamer,  who  was  on  the  levee  checking 
freight,  two  bills  of  lading,  Vith  the  sutement 
(of  this  he  is  not  positive),  "  These  are  the  bills 
of  that  barge,"  to  which  the  clerk  made  some 
assenting  remark.  But  the  clerk  denies  that  he 
knew  the  contents  of  the  papers  when  lianded 
to  him,  or  that  anything  was  said  at  the  time 
from  which  he  could  in&  their  contents.  And 
his  subsequent  conduct  shows  that  the  obser- 
vation of  the  lx>ok-keeper,  if  any  was  made, 
failed  to  arrest  his  attention;  for  he  put  the 
papers  in  bis  pocket  and  remained  on  the  levee 
until  he  had  completed  his  work,  and  after- 
wards, without  examining  them,  placed  them 
in  the  condition  in  which  they  were  received 
by  him  on  the  desk  of  the  first  clerk. 

If  he  is  not  mistaken  in  his  recollection,  that 
the  first  clerk  was  present  on  the  occasion,  and 
that  he  told  him  "here  are  the  bills"  (which 
is  very  doubtful  from  the  evidence),  yet  it  is 
manifest  the  first  clerk  attached  no  importance 
to  the  bills,  for  he  did  not  notice  them  until 
after  daylight,  when  The  Keokuk  was  far  on 
her  way  to  La  Crosse.  Each  clerk,  doubtless, 
acted  on  the  supposition  that  the  other  knew  to 
what  particular  freight  the  bills  related,  but  it 
seems  both  were  equally  uninformed  concern- 
ing them.  It  is  not  pretended  that  in  any  other 
way  than  this,  was  any  information  conveyed 
to  any  one  connected  with  the  boat  of  the  in- 
tended shipment  of  grain  by  the  libelant. 
Neither  the  master,  nor  any  person  on  the 
steamer,  or  in  the  employment  of  the  Company, 
had  notice  that  he  had  taken  the  barge  and 
loaded  it  with  grain,  or  that  he  contemplated 
doing  so.  If  it  be  conceded  the  course  of  busi- 
ness between  the  two  parties  Justified  him  in 
taking  possession  of  the  barge  and  loading  it, 
without  the  direct  permission  of  the  master, 
yet  it  falls  far  short  of  showing  that  the  barge, 
when  loaded,  was  considered  in  the  custody  of 
the  steamer  without  notice  to  any  of  her  offi- 
cers. Indeed,  it  would  be  unreasonable  to  sup- 
pose the  parties  dealt  with  each  other  on  any 
such  understanding,  for  it  would  place  the  ad- 
vantage altogether  on  the  side  of  the  shipper, 
who  would  be  relieved  of  care  and  risk  as  soon 
as  the  barge  was  filled  with  grain,  and  the  mas- 
ter could  exercise  no  discretion  about  receiv- 
ing it. 

As  there  was,  then,  no  ^;reement  in  this  case 
which  changed  the  legal  nghts  of  the  parties, 
it  is  clear  the  steamer  is  not  subject  to  a  mari- 
time lien.  The  wheat  and  barge  were,  at  the 
time  of  the  accident,  in  the  control  of  the  liliel- 
ant,  and  their  custody  was  not  changed  by 
handing  unsigned  bills  of  lading  to  the  second 
clerk  of  the  steamer,  who  did  not  know  their 
contents,  nor  had  any  reason  to  suppose  they 
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related  to  the  barge,  Farley.  It  was  the  mis- 
fortune of  the  libelaiit  that  he  transacted  his 
business  so  looaely,  and  if  It  be  the  Corporation 
is  somewhat  to  blame  for  this,  the  steamer  has 
not,  on  that  account,  committed  any  fault  for 
which  she  is  chargeable  in  admiralty.  As  no 
one  in  her  behalf  contracted  with  the  libelant 
to  transport  the  bar^  to  La  Crosse,  and  as  he 
did  nothing  to  transfer  the  possession  to  the 
steamer,  the  libel  cannot  be  sustained. 

The  case  of  BuUcleg  v.  Naumkeag  Cotton 
Company,  reported  in  24  How.,  386  [65  U. 
8.,  XVI.,  599],  is  cited  in  opposition  to  the 
views  we  have  presented,  but  it  is  not  applica- 
ble. There  the  goods  were  deliTered  to  a 
lighter  in  the  control  of  the  ship;  here  the  ship- 
per took  control  of  the  barge,  and  did  not  de- 
liver either  barge  or  cargo  to  the  steamer. 

The  decree  of  the  Circuit  Court  is  reeersed, 
and  this  cause  is  remanded  to  that  court,  uith  di- 
rectitnu  to  dismiss  the  Ubel. 

ated-S  Wood,  193. 


THE  STEAMBOAT  KEOKUK  and  BARGE 
PAT.  BRADY.ThbLa  CitossBAitD  Minsb- 
90TA  8ti:am  Packet  Company,  Claimant 
and  Respondent,  and  LEWIS  J.  HIGBY 
AND  DAVID  FERGUSON,  Stipulators  of 
said  Claimants,  Appi*., 
v. 
HOME  INSURANCE  COMPANY. 

(S.  C,  as  "  The  Northern  BeOe,"  9  Wall.,  526^1.) 

Carrier's  duty — seaworthy  vessel,  wJiat  is — dam- 
ages from  rottenness  of  vessel. 


1 1  Is  the  carrier's  duty  to  know  the  condition  of  his 
vessel,  and  to  gee  that  she  Is  seaworthy. 

She  must  be  so  tight  that  the  water  will  not 
rtiaoh  her  cariro.  so  stronijr  that  ordinary  appli- 
ciitinns  of  external  force  will  not  spring  a  leak  or 
gink  her;  so  sound  that  she  will  safely  carry  the 
cargo  In  bulk  through  the  ordinary  shocks  to  which 
she  must  every  day  be  subjected. 

A  carrier  will  be  liable  for  damages  to  cargo 
arising  from  the  sinking  of  a  rotten,  oldand  Insuf- 
ficient barge. 

[No.  189.] 
Argued  Mar.  tl,  1870.    Decided  Apr.  11,  1870. 


APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  Slates  for  the  District  of  Wisconsin. 

The  libel  in  this  case  was  Sled  in  the  District 
Court  of  the  United  States  for  the  District  of 
Wisconsin,  by  the  appellee,  to  recover  damages 
resulting  to  a  cargo  of  wheat,  by  reason  of  the 
sinking  of  a  barge  in  the  Mississippi  River. 
The  court  entered  a  decree  in  favor  of  the  libel- 
ant, for  $5,031.69,  with  costs. 

The  court  below  having  affirmed  this  decree, 
on  appeal,  the  claimant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  John  W.  Cary,  for  appellant. 

Messrs.  N.  J.  Emmons  and  Ji  H.  Van  Dyek, 
for  appellee : 
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1.  The  respondent,  as  a  common  carrier,  hav- 
ing failed  to  bring  itself  within  either  of  the  ei- 
ceptions  contained  in  the  bill  of  lading,  is  liable 
for  the  loss  of  the  cargo  of  the  barge.  No  au- 
thorities are  necessary  in  support  of  such  fa- 
miliar propositions. 

2.  The  facts  upon  which  the  case  depends 
are  found  a^nst  respondent,  both  courts  be- 
low concurnng  in  such  finding.  This  court 
will  not  reverse,  unless  manifest  error  or  mv- 
take  is  pointed  out  and  made  clearly  to  appear. 
T?ie  &race  Cfirdler  (ante,  118),  and  cases  cited 
in  Tioie. 

Mr.  Justice  MiU«r  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  in  admiralty, 
holding  the  steamboat  Keokuk,  and  her  barge 
Pat.  Brady,  liable  on  contract  of  aftreightmeDt. 

The  owners  of  the  steamboat,  Keokuk,  un- 
dertook to  carry  for  John  Robson,  in  their  barge 
Pat.  Brady,  6,000  bushels  of  wheat,  from  Hsat 
ings,  Minnesota,  to  La  Crosse,  Wisconsin,  sod 
safely  deliver  the  same;  the  unavoidable  dau- 
gers  of  the  river  and  fire  onlv  excepted.  On 
me  voyage  the  barge  was  sunk  and  the  wheat 
damag;ed,  and  the  Home  Insurance  Company, 
which  had  given  a  policy  on  the  wheat  anil  paid 
it,  brought  this  suit  to  recover  the  loss. 

Aa  the  decision  of  the  case  turns,  in  our  view, 
upon  the  fitness  of  the  barge,  for  the  purpose 
of  the  voyage,  or,  in  the  language  of  the  taai- 
ralty.on  its  seaworthiness — a  question  which,  as 
applicable  to  the  peculiar  condition  of  this  nar- 
igation,  is  before  us  for  the  first  time — we  pro- 
pose to  examine  into  some  of  the  principles  on 
which  that  question  must  be  decided. 

For  many  years  the  grain,  which  was  trans- 
ported by  steamboats  on  the  western  riven, 
was  first  put  in  sacks,  and  then  placed  in  the 
hold  of  the  vessel,  or  if  that  was  filled,  was  laid 
around  on  the  decks.  But  as  this  conuneroe  in 
the  cereals  increased  in  importance,  including, 
aa  it  does,  the  wheat,  rye,  corn,  oate,  barley 
etc.,  of  that  immense  agricultural  region,  it  be- 
came a  necessity  to  have  the  freight  as  cheap  aa 
possible. 

The  cost  of  sacks  in  which  the  grain  was  car- 
ried, and  the  labor  of  filling  and  securing  them 
and  loading  and  unloading,  was  a  heavy  ilen 
in  transportation. 

The  railroads  which  had  become  active  com- 
petitors for  this  carrying  trade,  did  not  use 
sacks,  but  placed  the  grain  in  bulk  in  the  can 
adapted  to  the  purpose.  To  facilitate  the  load- 
ing and  unloading  of  grain,  these  railroad  com- 
panies introducedon  meir  lines,  and  at  ttie  ter- 
mini of  their  roads  on  the  rivers,  immeote 
buildings  called  grain  elevators.  In  Uiese  build- 
ings the  grain  was  carried  by  machineiy  into 
the  bins,  and  then  by  its  own  gravity  let  down 
through  conductors  into  the  cars,  which  were 
thus  loaded  in  a  few  minutes.  The  introduc- 
tion of  this  mode  of  loading  and  canning  grain 
by  the  railroads,  and  the  competition  which 
they  presented  to  river  transportation,  intro- 
duced in  the  latter  the  use  of  barges,  in  wbidi 
grain  was  carried  in  bulk,  without  sacks  and 
loaded  from  elevators,  as  was  done  by  the  rail- 
roads. 

This  mode  of  river  transportation,  which  is 
often  auxiliary  to  the  railroads,  has  superscik'd 
almost  entirely  the  old  mode  of  carrying  by 
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sacks  in  the  hold  of  the  vessel,  and  its  present 
importance  and  fature  growth  can  hardly  be 
OTerestimated. 

It  is,  therefore,  of  great  consequence  to  deter- 
mine, npon  sound  principles,  the  rights  and  lia- 
bilities of  the  carrier  and  the  owner  of  the  car- 
go in  these  cases,  in  regard  to  these  barges,  so 
far  as  they  are  open  for  consideration. 

The  barges  are  owned  by  the  same  persons 
\rho  own  the  steamboat  by  which  they  are  pro- 
jjelled;  are  generally  considered  as  attachea  to 
and  making  part  of  the  particular  boat  in  con- 
nection wiui  which  they  are  used,  though  quite 
often  an  individual  or  corporation  owning  sev- 
eral boats,  running  in  a  particular  trade,  nas  a 
Ivge  number  of  these  barges,  which  are  taken 
in  tow  by  whatever  boat  of  the  same  line  may 
be  found  most  convenient.  In  every  case,  how- 
ever, the  barge  is  considered  as  belonging  to 
the  boat  to  which  she  is  attached,  for  the  pur- 
poses of  that  voyage. 

The  question  that  arises  in  the  case  before  us 
has  reference  to  the  extent  of  the  duty  or  obli- 
gation which  the  law  Imposes  upon  the  owners 
of  such  a  steamboat,  in  regard  to  the  condition 
of  the  tiarge  in  which  grain  is  so  carried  in 
bnlk,  as  to  seaworthiness  or  fitness  to  perform 
the  voyage  which  her  owners  liad  undertaken 
that  die  should  perform  safely,  with  the  excep- 
tion of  the  unavoidable  dangers  of  the  river  and 
of  fire. 

This  duty  is  one  which  must  obviously  be- 
long exclusively  to  the  carrier.  He  can  and 
must  know,  at  his  own  peril,  the  condition  of 
the  barn  in  which  he  proposes  to  carry  the 
goods  of  other  people;  while  the  owner  of  the 
cargo  is  under  no  obligation  to  look  after  this 
matter  and  lias  no  means  of  obtaining  any  sure 
informaUon  if  he  should  attempt  it. 

When  we  come  to  consider  what  shall  con- 
stitute fitness  or  unfitnesE  for  the  voyage,  we 
must  take  into  account  the  nature  of  the  serv- 
ice which  she  is  to  perform,  and  the  dangers 
attendingthe  navigation  in  which  she  Is  en- 
ga^ged.  This  is  very  different  in  the  narrow 
current  and  shallow  water  of  the  river,  from 
vrhat  it  is  in  open  seas  or  lakes,  or  their  bays 
and  inlets. 

The  necessities  of  river  navigation  require 
steamboats  and  barges  to  pass  through  narrow 
and  crooked  channels,  and  to  venture  in  veiy 
•hallow  water,  a  water  which  is  constantly 
Tuying  in  depth,  and  a  channel  which  often 
changes  its  course  in  a  few  days  very  materi- 
ally. 

The  consequence  of  this  is,  that  both  steam- 
boats and  barges  often  get  aground  tempora- 
rily, and  are  soon  got  off  and  resume  their  voy- 
age. Often  they  rub  the  bottom  of  the  river 
for  many  feet  on  crossing  a  sand  bar  at  low 
water,  and  pass  on  without  injury  or  interrup- 
tion. 

These  large  steamboats,  having  a  baige  or 
barges  in  tow,  lashed  to  them  loosely  as  they 
must  be,  are  often  brought  against  their  sides 
with  much  force.  They  land  for  the  purposes 
of  their  ordinary  business,  at  every  ten  or 
twelve  miles  of  their  voyage,  at  the  towns  and 
landings  on  the  river,  and  m  doing  so  must  nec- 
essarily impinge  with  more  or  less  force 
against  the  barge,  which  is  between  the  boat 
and  the  shore. 
See  9  Waul. 


These  are  daily  and  hourly  external  forces  to 
which  the  barge  is  subjected  in  the  ordinary 
course  of  navigation. 

It  is  the  dutv  of  the  carrier  to  see  that  his 
barge  is  capable  of  resisting  these  forces,  with- 
out subjecting  the  cargo  to  injury.  She  must 
be  so  tight  that  the  water  will  not  reach  the 
cargo;  so  strong  that  these  ordinary  applica- 
tions of  external  force  will  not  spring  a  leak  in 
her  or  sink  her;  so  sound  that  she  will  safely 
carry  the  cargo  in  bulk  through  these  ordinary 
shocks  to  which  she  must  every  day  be  subject- 
ed. If  she  is  capable  of  this,  she  is  seaworthy; 
if  she  is  not,  she  is  unfit  for  the  navigation  of 
the  river.  No  other  tests  can  be  given,  and 
this  must  be  determined  by  the  facts  in  each 
particular  case. 

In  the  one  now  under  consideration,  there 
is  not  much  difficulty. 

The  injury  occurred  May  12.  About  the 
latter  part  of  June  following,  another  accident 
occurred  and  loss  of  a  cargo  on  the  same  barge. 
She  was  placed  upon  the  ways  for  repairs.  We 
have  the  depositions  of  several  witnesses  who 
examined  her  carefully  at  this  time.  One  of 
these  witnesses  says  that  he  found  over  ninety 
timbers  rotted  and  gone,  so  much  so  that  they 
were  not  strong  enough  to  make  a  fastening  to. 
At  one  point  there  were  four  side  timoers 
rotted  out,  so  as  to  leave  about  five  feet 
without  support.  Her  floor  timber  ends  were 
much  decayed.  Another  witness  says:  "On 
one  side  we  found  about  fifty  rotted  timbers, 
some  of  them  entirely  rotted  off ;  on  the  other 
about  the  same,  fifteen  or  twenty  of  them  rot- 
ted entirely  ofC. 

A  third  witness,  a  ship-carpenter,  confirms 
this,  and  says  that  the  effect  of  this  would  be 
that  any  strong  pressure  against  her  sides  or 
bottom,  from  getting  aground  or  surging 
against  a  steamboat,  would  cause  her  to  leak;  an 
inference  which  it  hardly  needed  a  ship-car- 
penter to  draw  for  the  court.  - 

The  evidence  shows  that  the  steamboat  was 
descending  the  river  in  the  night,  when  a  slight 
shock  was  felt  on  the  barge,  so  slight  that  it 
was  not  communicated  to  the  boat. 

It  did  not  stop  nor  retard  neither  the  barge 
nor  the  boat,  but  in  a  few  minutes  the  former 
was  found  to  besinking,and  had  to  be  grounded 
on  the  nearest  sand-bar.  It  is  argued  by  the 
claimants  that  the  barge  struck  a  sunken  rock  or 
snag,  with  such  force  as  to  tear  open  her  planks, 
and  that  the  sinking  was  one  of  the  unavoid- 
able dangers  of  the  river. 

But,  without  attempting  any  nice  criticism  of 
that  phrase,  we  are  entirely  satisfied  that  there 
was  no  shock  or  force  which  a  strong,  well  built 
barge  would  not  have  sustained  without  in- 
jury. The  slight  character  of  the  shock,  the 
rotten  condition  of  the  barge,  the  additional  fact 
that  she  was  an  old  barge  which  had  been  re- 
paired and  had  her  name  changed  a  year  or  so 
before  the  accident,  all  prove  this.  No  snag 
or  rock  was  proved  to  exist  there.  It  was,  in 
all  probability,  an  ordinary  rub  over  a  sand-bar, 
which  the  large,  in  her  decayed  condition, 
could  not  stand  without  leaking. 

ne  deeretcf  the  OircMt  Otmrt  Uaffirmtd. 

AtCg.-l  Biss.,  fi». 

atea-86  U.  8.,  7i;  6  Hughes,  SOT;  5  Bon.,  «8:  3 
Bias.,  m. 
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THE  STEAMBOAT  NORTHERN  BELLE 
AHD  BARGE  PAT.BRAD  Y.The  La  Crossb 
AND  M1SNE8OTA  Stbam  Packet  Company, 
Claimant  and  Respondent,  and  LEWIS  J. 
HIGBY  AND  DAVID  FERGUSON,  Stipu- 
latore  of  said  Claimants,  Appti., 
e. 
JOHN  R0B80N. 

(Not  previously  reported,  but  See  8  Wall.,  626.) 

Lottfrom  urueawertMneta  of  vettel—^ntpeetim. 
of,  a  duty. 

Where  damage  to  a  oaivo  of  wheat  occurred  by 
reason  of  the  tnnbers  of  the  bar^  In  which  it  was 
carried  being  in  a  rotten  condition,  the  owners  of 
the  barge  were  properly  held  liable. 

The  failure  of  her  owners  to  have  her  thoroughly 
inspected  after  a  prior  accident  to  her.  is  without 
excuse.    It  is  a  duty  to  have  a  barge  often  exam- 
ined and  thoroughly  inspected. 
[No.  141.] 
Argued  Mar.  11.  1870.    Decided  Apr.  11,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
States  for  the  District  of  Wisconsin. 
The  case  is  sufficiently  stated  by  the  court. 
See,  also,  the  preceding  case  of  TTie  Keokuk  v. 
Int.  Co..  ante.  746. 
Mr.  J,  W.  Gary,  for  plaintiff  in  error. 
Mr.  N.  J.  Eiiunona>  for  defendant  in  error. 

Mr.  Jtutiee  Bliller  delivered  the  opinion 
of  the  court: 

In  this  case  the  same  parties  as  in  Ihe  case 
just  decided,  about  a  month  later  made,  an- 
other contract  for  the  carryinff  of  wheat  in  the 
same  barge,  Pat.  Brady,  for  the  same  voyage, 
the  barge  being  this  time  attached  to  the  steam- 
boat. Northern  Belle. 

After  the  accident  of  the  12th  May,  which 
we  have  just  considered  in  the  other  case,  the 
barge  was  merely  repaired  by  moving  a  plank 
or  two  which  seemed  to  be  injured,  and  replac- 
ing them  by  others.  In  two  or  three  days  she 
was  again  in  use,  and  on  the  19th  June  took  on 
board  another  cargo  for  Robson. 

Very  soon  after  leaving  Hastings,  the  barge 
was  run  on  a  sand-bar,  and  soon  commenced 
leaking  so  that  the  wheat  was  wet  and  greatly 
damaged.  '  For  this  Robson  recovered  a  de- 
cree in  the  district  court  which  was  affirmed 
on  appeal  to  the  circuit  court. 

Much  testimony  was  taken  to  show  that, 
owing  to  the  violent  wind  and  the  condition  of 
the  channel,  this  running  of  the  barge  on  the 
sand-bar  was  inevitable.  It  is  not  necessary  to 
inquire  whether  this  were  so,  for  we  are  satisfied 
the  loss  would  not  have  occurred  if  the  barge 
had  been  sound  and  fit  for  the  voyage.  It  was  the 
rotten  condition  of  her  timbers. as  shown  by  the 
same  testimony  we  have  commented  on  in  the 
former  case,  that  rendered  her  unable  to  resist 
the  ordinary  pressure  which  such  accidents  sub- 
ject barges  to  every  day . 

We  do  not  deem  it  necessary  to  go  into  the 
testimony  on  this,  further  than  to  remark  that 
the  failure  of  the  owners  of  The  Pat  Brady  to 
have  her  thoroughly  inspected  after  the  first  ac- 
cident, is  without  excuse. 

She  was  then  an  old  barge,  and  the  circum- 
stances of  that  action  should  have  suggested  a 
suspicion  of  her  condition. 
7*8 


But  we  do  not  place  the  decree  on  the  gnmnd 
of  special  want  of  care  in  that  particular,  ft  is  the 
duty  of  the  carrier  who  offers  these  barges  for 
service,  to  have  them  often  examined  and  thor- 
oughly inspected,  so  as  to  be  sure  of  their  c(m- 
dition.  He  should  not  use  a  bar^  after  abe 
has  become  from  age,  decay  or  injury,  onflt 
for  use,  and  should  repair  them  often  and  well, 
so  long  as  they  can,  by  repairing,  be  safely 
used,  and  no  longer. 

For  this  the  b^t  interests  of  all  parties  re- 
quire that  he  should  be  held  rigidly  responsible. 

The  decree  of  the  Circuit  Court  affirmed. 


JOSEPH  GATES,  Assessor  of  Internal  Ben- 
nue,  etc.,  Plff.  in  Err., 

V. 

DAVID  M.  OSBORNE  and  JOHN  H.  OS- 
BORNE, Survivors  of  Themselves  and  C. 
Dbnkib,  Deceased. 

(See  S.  C, "  ITle  Ajmmor  v.  Osbomes,"  9  WalUiR- 
S75.) 

Assumpsit/ortiKM*  tttegaBf  amnted — ahomaf 
me — in  vhat  court— jurudietioruU  fact*  mvH 
be  aUeged — reverted. 

Where  Internal  revenue  taxes  are  lllenUr  u- 
sessed,  if  the  injured  party  pays  the  taxes  under 
protest,  he  may  maintain  an  action  of  amumjMit 
against  the  collector  to  recover  Inck  the  amouDt 
BO  paid. 

Neither  the  collector  nor  the  assessor  can  be  nied 
In  the  Circuit  Court  of  the  United  States  by  wj 
party  who  l!<  a  citizen  of  the  some  State  wltn  eucn 
collector  or  assessor. 

Afmanpelt  for  money  had  and  received  is  the  ip. 
propriate  remedy  to  reoover  back  moneys  psid 
under  protest  for  internal  revenue  duties  illes«l- 
ly  assessed. 

Where  the  parties  are  citizens  of  the  same  State, 
the  action  must  be  brought  in  the  State  Court,  but 
the  defendant  may  remove  the  cause  Into  the  (3r- 
oult  Court  for  trial. 

When  the  Jurisdiction  of  the  Circuit  Conrt  de- 
pends upon  the  citizenship  of  the  parties.  th«  facta 
necessary  to  give  the  Circuit  Court  Jurisdictios 
must  be  distinctly  alleged. 

Where  the  court  below  was  without  JurisdictiOD 
and  has  improperly  given  Judgment  for  the  plaint- 
ilf,  the  Judgment  In  the  court  t>elow  must  be  re- 
versed. 

[No.  161.1 
Argued  Apr.  1.  1870.     Decided  Apr.  11,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Kew 
York. 

This  suit  was  brought  by  the  defendants  in 
error,  July  20,  1866,  in  the  Circuit  Court  of  the 
United  Stales  for  the  Northern  District  of  New 
York,  against  the  plaintiff  in  error,  as  AsssMor 
of  Internal  Revenue  for  the  24th  CoUecUon  Dis- 
trict of  the  State  of  New  York,  to  recover  dam- 
ages claimed  to  have  been  sustained  in  coue- 
quence  of  alleged  illegal  assessments  of  internal 
revenue  taxes,  made  by  the  latter  as  such  asses- 
sor, upon  certain  articles  manufactured  by  the 
former,  within  the  period  intervening  between 
the  months  of  June,  1864,  and  Jan«,  1886. 

In  the  let  clause  of  the  agreed  statement  of 
facts,  it  is  agreed  that  "the  puintiSs  for  sevenl 
years  past  Imve  been  manufacturers  of  reaping 
and  mowing  machines  at  the  City  of  Aubntv, 
and  within  the  Twenty-Fourth  Collection  Dis- 
trict of  the  State  of  New  York" ;  and  in  the  8U1 
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claiue  of  the  same  statement,  it  is  Siud  that 
"  the  defendant,  as  the  Assessor  of  the  Twenty- 
Fourth  District,  was  directed  by  the  Commis- 
sioner of  Internal  Revenue,  to  require,  and  he 
accordingly  did  require  of  the  plliintiffs,  that 
they  should  return,  etc.,  the  numtier  of  tons," 
etc.  In  the  declaration  it  is  alleged  that  the 
plaintiffs  bring  "  Their  certain  declaration 
agamst  Joseph  Gates,  the  Assessor  of  Internal 
IteTenoe  for  the  Twenty-Fourth  District  of  the 
State  of  New  York,  which  is  m  and  within  the 
said  Northern  District  of  New  York" ;  and  the 
declaration  begins,  "And  whereas,  the  said  D. 
M.  Osborne  &  Company,  so  being  the  exclu- 
sive manufacturers  of  the  said  reapers  and 
mowers  known  as  the  Kirby  Harvester  and 
Mower,  at  their  said  manufacturing  establish- 
ment in  the  said  City  of  Auburn,  and  witliin 
the  said  Twenty-Fourth  Collection  District  of 
the  State  of  New  York,"  etc. 

From  this  and  other  statements  in  the  record 
of  like  import,  it  seems  the  parties  were  all  res- 
ideota  within,  and  probably  cititzens  of,  the 
State  of  New  York. 

The  court  found  for  the  plaintiffs  and  gave 
Judgment  in  their  favor  for  $0,805.12,  besides 
costs.  Whereupon  the  defendant  tued  out  this 
writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
oiMnion  of  the  court. 

Mettr*.  E.  R.  Hoar,  AttyGen.,  and  W.  A. 
FieUU  Amintant  AUy-  Oen.  ,for  plaintiff  in  error : 

A  Circuit  Court  of  the  Unital  States  has  no 
jurisdiction  of  a  suit  originally  brought  therein 
tu  recover  back  intern^  revenue  taxes  paid 
under  protest,  or  brought  to  recover  damages 
for  an  alleged  illegal  assessment  of  internal  rev- 
enue taxes,  collected  or  paid,  unless  the  citizen- 
ship of  the  parties  is  such  as  to  give  it  jurisdic- 
tion, and  this  citizenship  must  be  distinctly 
•▼erred.  Int.  Co. v.  Ritchie, 5  Wall., 541(7217.8., 
XVni.,  640);  Homihall  v.  Keary  (ante,  560). 

The  order  to  the  circuit  court  must,  there- 
fore, be  to  dismiss  this  suit  for  want  of  juris- 
diction. 

Mr.  D.  Wri^^ht,  for  defendants  in  error. 

Mr.  Justice  CUIFord  delivered  the  opinion 
of  the  couri : 

Damages  are  sought  to  be  recovered  by  the 
plaintiffs  of  the  defendant,  as  Uie  assessor  of  in- 
ternal revenue  taxes  for  the  Twenty-Fourth 
District  in  the  State  of  New  York,  because,  as 
tbey  allege,  he  illegally  assessed  against  them 
certain  internal  revenue  taxes  upon  certain  ar- 
titdes  which  they  manufactured  during  the  pe- 
riod specified  in  the  declaration. 

They  tirought  their  suit  on  the  20th  of  July, 
1886,  and  the  declaration  contains  forty-one 
ooaota.  Twenty-eight  of  the  counts  relate  to 
cwtthi  internal  revenue  taxes  alleged  to  have 
becB  ilkgally  assessed  by  the  defendant  against 
tta  plaintiffs  upon  certain  iron  castings  of  two 
dancB  therein  described.  One  class  consisted 
of  CMtings  of  iron  exceeding  ten  pounds  in 
wd^t  for  each  casiinfr,  and  the  other  class  con- 
ihMM  €lt  castings  of  iron  of  ten  pounds  weight 
flnr  each  casting,  or  less,  as  more  fully  set  forth 
in  Mm  ilnt  fourteen  counts. 

■SfMiiineB,  in  a  finished  condition,  for  reap- 
iw  sad  mowing,  were  also  manufactured  by 
im  girfntiffs  during  the  wme  period,  and  the 
tttSbAag  thirteen  coimta  relate  to  assessments 


made  by  the  defendant  against  the  plaintiffs 
upon  reaping  and  mowing  machines  which 
were  in  a  finished  condition ;  and  the  ctiarge  is, 
that  the  last  named  assessments  were  also  ille- 
gal, and  that  the  defendant,  as  such  asses- 
sor, transmitted  the  list  to  the  collector  of  the 
district,  and  that  the  plaintiffs  paid  the  taxes 
under  protest;  as  in  the  case  of  the  assessments 
upon  the  castings  of  iron,  which  were  in  fact 
used  as  component  parts  of  the  finished  ma- 
chines. 

For  several  years  prior  to  the  assessment  of 
the  taxes  in  question  the  plaintiffs  had  been  man- 
ufacturers of  the  Kirby  Harvester  and  Mower, 
at  Auburn,  within  that  Collection  District.  They 
were  the  exclusive  licensees  for  the  manufacture 
and  sale  of  those  machines  under  the  several 
patents  gran  ted  for  that  invention,  and  the  agreed 
statement  shows  that  they  make  the  castings 
used  as  parts  of  the  machines  as  well  as  the  ma- 
cliines  in  their  organized  and  finished  condition, 
and  it  is  admitted  that  the  castings  which  they 
make  cannot  be  used  for  any  other  purpose  than 
as  component  parts  of  their  machine,  nor  as 
parts  of  any  different  machine  made  by  any 
other  manufacturers. 

Castings  manufactured  by  the  plaintiffs  are 
made  from  pig  iron,  upon  which  the  internal 
revenue  duties  are  imposed  under  the  Acts  of 
Congress  have  been  fully  paid.  All  the  castings 
after  being  taken  from  the  molds,  require  to  be 
polished,  examined,  and  tested,  to  see  if  they 
are  perfect  and  fit  for  the  purpose  before  they 
can  be  used  as  eomponent  parts  of  a  reaper  or 
mower,  and  many  of  them  have  also  to  be 
painted  and  varnished. 

Reapers  and  mowers,  when  sold  by  the  plaint- 
iffs, include  as  parts  thereof  all  the  necessary 
pieces  of  castings  and  of  woodwork  to  consti- 
tute a  complete  working  machine;  but  they  do 
not  put  all  of  the  several  parts  together  until  the 
purchaser  is  ready  to  use  the  machine  in  the 
field,  as  it  is  much  more  convenient  to  transport 
the  several  parts  in  their  separate  condition  than 
the  embodied  machine. 

Prior  to  the  year  1886  the  plaintiffs  had  never 
made  any  returns  to  the  assessor  or  assistant  as- 
sessor of  any  castings  which  they  manufactured, 
nor  had  they  ever  been  required  to  make  any 
such  return,  either  by  the  assessor,  assistant  as- 
sessor, or  commissioner;  but  the  commissioner, 
in  March  of  that  year,  directed  the  defendant, 
as  such  assessor,  to  require  of  the  plaintiffs  sucli 
a  return,  specifying  the  number  of  tons  of  such 
castings  which  they  had  manufactured,  of  the 
two  classes  mentioned  in  the  declaration, for  the 
six  months  next  preceding  the  month  of  March 
of  that  year,  and  also  the  number  of  finished 
machines  which  they  had  manufactured  and 
sold  during  the  same  time.in  order  that  the  same 
might  be  separately  taxed,  as  follows:  (1)  That 
the  casting  of  ten  pounds  weight  or  less  each 
casting  might  be  taxed  at  the  rate  of  five  per 
cent,  ad  valorem.  (2)  That  the  castings  exc^d- 
ing  ten  pounds  in  weight  each  casting  might  be 
taxed  at  the  rate  of  $a  per  ton.  (3)  That  the  fin- 
ished machines  sold  during  that  time  might  be 
taxed  five  per  cent,  ad  valorem,  without  any  de- 
duction bemgmade  for  the  castings  used  as  com- 
ponent parts  of  the  machines. 

Pursuant  tothedirectionsof  the  commissioner 
the  plaintiffs  made  the  required  return, and  paid 
the  taxes  to  the  collector,  under  protest,  and 
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brouKht  this  suit  to  recover  compensation  for 
tlie  iHegal  acts  of  the  defendant.  Process  liav- 
ing  been  served,  the  defendant  appeared  and 
pleaded  tliat  be  was  not  guilty,  which  was  duly 
oined  by  the  plaintiffs,  and  the  parties  entered 
into  a  stipulation  waiving  a  jury,  and  consent- 
ing that  tbe  cause  mi^ht  be  tried  by  the  court 
without  the  intervention  of  a  jury:  13  Slat,  nt 
L.,  5. 

Hearing  was  accordingly  had  before  the  court 
and  judgment  was  rendered  for  the  plaintiffs 
inthesumof  $9,805.12.be8ide8co8t8Bnacharges. 
Whereupon  the  defendant  sued  out  a  writ  of 
error  and  removed  the  cause  into  this  court. 

Besides  the  first  assessment,  which  included 
the  month  of  July.  1804,  and  extended  to  Feb- 
ruary, 1865,  both  inclusive,  there  were  subse- 
quent assessments  for  each  month  following,up 
to  and  including  May,  1866,  and  the  agreed  state- 
ment finds  that  the  same  state  of  facts  apply  to 
every  month  thereafter  until  the  passage  of  the 
Act  of  the  13th  of  July,  1866,  which  transferred 
reapers  and  mowers  to  the  free  list.  14  Stat,  at 
L.,  149. 

Where  internal  revenue  taxes  are  illegally  as- 
sessed it  is  well  settled  that  the  injured  party, 
if  he  complies  with  the  conditions  specified  In 
the  Act  of  Congress  upon  tbat8ubject,and  pays 
the  taxes  under  protest,  may  maintain  an  action 
of  asmimpmt  against  the  collector  to  recover 
back  the  amount  so  paid.  Pfula.  v.  ColUetor,  6 
Wall.,  731  [73  U.  8.,  XVIII.,  616]. 

Collectors  in  such  cases  are  not  required  to 
re-imburse  themselves  for  such  liabilities.but  the 
provision  is,  that  all  such  judgments  against 
them  shall  be  paid  by  the  commissioner,  includ- 
ing the  costs  aud  expenses  of  the  suit.  Such  a 
judgment  against  the  collector  is  in  the  nature 
of  a  recovery  against  the  United  States,  and  con- 
sequently the  amount  recovered  is  regarded  as 
a  proper  charge  against  the  revenue  collected 
from  that  source.  Grant  all  that  and  still  the 
concession  docs  not  touch  the  question  involved 
in  this  case,  as  the  suit  in  the  case  before  the 
court  is  against  the  assessor  to  recover  back  taxes 
paid  to  the  collector,  which  presents  a  question 
never  adjudicated  in  this  court.  Assessors  ma^, 
perhaps,  be  liable  for  an  illegal  assessment  u 
cases  where  they  have  no  jurisdiction  to  make 
any  assessment,  but  the  question  whether  an  as- 
sessor is  liable  to  an  action  of  assumpsit  for  taxes 
paid  to  a  collector  is  a  very  different  question, 
and  it  is  quite  certain  that  such  a  theory  finds 
no  support  in  any  prior  decision  of  this  court. 
Barhyte  v.  WiepAerd,  86  N.  Y.,  288;  Weaver  v. 
Decendorf,  8  Den.,  117;  Swift  v.  Pimghkeepsie, 
87  N.  Y.,  ^n,  Dickinson  v.  Billings,  4  Gray, 
42;  Railroads.  Gharlestown,  8  Allen,  315. 

Actions  of  the  kind  may,  under  some  circum- 
stances, undoubtedly  be  inaintained  against  the 
collector,  and  it  may  be  that  an  assessor,  acting 
in  a  case  where  he  has  no  jurisdiction,  may  be 
liable  to  the  injured  party  for  an  illegal  assess- 
ment of  internal  revenue  taxes,  but  neither  the 
collector  nor  the  assessor  can  be  sued  in  the  Cir- 
cuit Court  of  the  United  States  by  any  partv 
who  is  a  citizen  of  tbe  same  State  with  such 
collector  or  assessor.  Suits  in  such  cases,  that 
is,  where  the  plaintiff  and  defendant  are  citizens 
of  the  same  State,  may  be  brought  in  tbe  State 
Courts,  but  such  suits  cannot  be  maintained  in 
the  CircuitCourts  underexisting  laws  unless  the 
plaintiff  and  defendant  are  citizens  of  different 
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States.  Consequentlv.  where  the  parties  rm 
citizens  of  the  same  State,  the  action  must  be 
brought  in  the  State  Court,  but  tbe  defendant,if 
hu  sees  fit  and  seasonably  takes  the  proper  stecs, 
may  remove  the  cause  into  the  CiKaitOonitfor 
trial. 

Cases  arising  under  the  revenue  laws  werede- 
clared  to  be  cognizable  in  the  Circuit  Conrtsl^ 
the  Act  of  tbe  2d  of  Mareh,  1888,  unless  where 
it  appeared  that  other  provlsionB  for  the  liisl 
of  the  same  liad  been  previously  made  by  law. 
Laws  for  the  assessment  and  collection  of  inter- 
nal revenue  duties  were  not  in  existence  at  that 
time,  but  those  provisions  were  extended  b^the       i 
SOth  section  of  the  Act  of  the  80th  of  June, 
1864,  to  cases  arising  under  the  Acts  of  Cod-       . 
gress  providing  for  the  collection  of  internal        ' 
revenue  duties,  and  tbe  same  section  providei        i 
that  all  persons  authorized  to  assess,  receive  or 
collect  such  duties  or  taxes  under  those  lawsshsU 
be  entitled  to  all  exemptions,  immunities,  bene-        , 
fits,  rights  and  privileges  therein  enumented 
or  conferrMl.    18  Stat,  at  L.,  841. 

Such  an  action  to  recover  back  internal  rev- 
enue duties,  illegally  assessed,  and  paid  under 
protest,  might,  undoubtedly,  have  been  main- 
tained in  the  Cbcuit  Courts  while  that  provision 
remained  in  force,  although  both  parties  were 
citizens  of  the  same  State,  as  the  juriadietion 
was  made  to  depend  upon  the  subject-matter, 
but  tbe  first  proviso  in  the  67th  section  of  tbe 
Act  of  the  80th  of  July,  1866,  expressly  enacts 
that  the  original  Act,  to  wit:  the  Act  of  the  2d 
of  Mareh,  1888,  shall  not  be  so  construed  ss  to 
apply  to  cases  "arising  under  any  of  the  Inter- 
nal Revenue  Acts,  nor  to  any  case  in  which 
the  validity  or  interpretation  of  those  Acts  shall 
be  in  issue."    14  Stat,  at  L.,  172;  PhOaOMlua 


V.  CoOMtar.  6  Wall.,  728  [73  U.   S.,  rSTlU.. 
6151;  iM.  Cb.v.  Ritehie,  m  ' 

XVIII.,  640]. 


615];  iM.  Go  .V.  Btteftie,  Ibid..  641  [73  U.  8., 


Unquestionably,  the  effect  of  that  proviso  wsi 
to  confine  the  original  Act  to  thepurpoees  for 
which  it  was  pas^,  and  to  limit  its  scope  and 
operation,  standing  alone  and  unaffecMd  by 
the  50lh  section  of  the  subsequent  Act,  to  cases 
arising  under  the  Acts  of  Congress  providing 
for  the  collection  of  import  duties.  But  thai 
proviso  left  the  50tb  section  of  the  Act  of  the 
SOth  of  June,  1864,  untouched  and  In  full  force, 
and  if  legislation  had  stopped  there,  persons 
duly  authorized  to  assess,  recdve,  or  ooUect  in- 
ternal revenue  duties  would  still  have  been  en- 
titled to  the  same  exemptions,  immunities, 
benefits,  rights  and  privileges  under  the  orig- 
inal Act  as  persons  employeid  to  assess,  receive, 
or  collect  import  duties.  Legislation,  however, 
did  not  stop  there,  but  the  68th  section  of  the 
Act  of  the  13ih  of  July,  1860,  repealed  the  SOth 
section  of  the  Act  of  the  SOth  of  Jane,  1864,  si- 
together,  subject  to  the  proviso  contained  in 
the  same  repealing  section,  which  enacts  that 
any  case  removed,  from  a  State  Court  into 
the  Circuit  Court,  under  the  former  r^uls- 
lations  upon  the  Bubject,shall  be  remanded,  un- 
less the  justice  of  the  Circuit  Court  shall  be  of 
the  opinion  that  the  same,  if  pending  in  the 
State  Court,  might  be  removed  into  the  Circnit 
Court  under  the  new  provision  contained  in 
the  67th  section  of  that  Act. 

Since  the  passage  of  the  Act  and  the  repeal 
of  the  60lh  section  of  the  prior  Act,  theOireoil 
Courts  have  no  jurisdIcUfm  of  cuei  arisLogun- 
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der  the  internal  revenue  laws  to  recover  back 
duties  Ulegally  assessed  and  paid  under  protest, 
unless  the  plaintiff  and  defendant  therein  are 
citizens  of  different  States.  Such  actions  must 
be  commenced  in  the  State  Courts  if  the  parties 
are  citizens  of  the  same  State,  but  the  defend- 
ant may,  at  any  time  before  the  trial,  upon 
petition  to  Uie  Circuit  Court  of  the  district  in 
whiidi  he  is  served  with  process,  remove  the 
cause,  upon  due  proceedings  therein,  into  such 
Circuit  Court,  and  the  provision  is  that  the 
cause  thereafter  shall  be  heard  and  determined 
as  a  cause  orinnally  commenced  in  that  court. 
14  Stat,  at  L.,  171.  sec.  67. 

Anumpiit  for  money  bad  and  received  is  the 
appropriate  remedy  to  recover  back  moneys 
paid  under  protest  for  internal  revenue  duties 
illefcally  aawased ;  and,  if  commenced  in  a  State 
Court,  the  action  may  be  removed  on  petition 
of  the  defendant,  into  the  Circuit  Court  for  the 
district  where  the  eervice  was  made,  and  in  that 
state  of  the  case  the  jurisdiction  of  the  Circuit 
Court  is  clear  beyond  doubt,  irrespective  of  the 
dtizenship  of  the  parties,  but  if  the  action  is 
originally  commenced  in  the  Circuit  Court  the 
cause  must  be  dismissed  for  the  want  of  juris- 
diction, unless  it  appears  tliat  the  parties  were 
citizens  of  different  States. 

Three  propositions  are  submitted  by  the 
plaintiffs  as  being  severally  sufficieni  to  take 
the  case  before  the  court  out  of  the  operation 
of  that  rule:  (1)  They  contend  that  it  does  not 
appear  that  ttie  case  was  not  removed  from  the 
State  Court  into  the  Circuit  Court,  as  required 
to  give  the  Circuit  Court  jurisdiction  under  ez- 
istuifT  laws.  (2)  That  it  does  not  appear  that 
the  plaintiff  and  defendant  in  the  case  are  not 
citizens  of  different  States,  as  required  to  con- 
fer jurisdiction  upon  the  Circuit  Court.  (8) 
That  the  case  was  properljr  cognizable  in  the 
Circuit  Court  at  the  time  it  was  commenced, 
and  that  the  subsequent  repeal  of  the  provision 
conferring  such  jurisdiction  does  not  impair 
the  right  of  the  plaintiffs  to  maintain  the  suit. 

Unsupported  in  fact  as  the  first  proposition 
is.  it  does  not  seem  to  be  necessary  to  enter  in- 
to any  argument  to  refute  it.  -Suffice  it  to  say, 
that  the  record  shows  that  the  suit  was  com- 
menced in  the  Circuit  Court,  and  that  it  was 
not  removed  into  that  court  from  the  State 
Court,  which  is  all  that  need  be  said  in  reply  to 
the  first  proposition. 

When  the  jurisdiction  of  the  Circuit  Court 
depends  upon  the  citizenship  of  the  parties,  it  is 
not  enough  that  it  does  appear  that  they  are 
not  citizens  of  the  same  State,  but  the  facts  nec- 
essary to  give  the  Circuit  Court  jurisdiction 
must  be  distinctly  alleged.  Circuit  Courts  are 
courts  of  special  jurisdiction  and.  therefore, 
they  cannot  take  jurisdiction  of  any  case,  either 
dvil  or  criminal,  where  they  are  not  au^orized 
to  do  80  by  an  Act  of  Congress.  Sheldon  v. 
Sa,  8  How.,  449;  Turner  v.  T/u  Bank,  4  Dall, 
10;  Melntire  v.  Wood,  7  Cranch,  606 ;  KendaU  v. 
U.  S.,  13  Pet.,  816. 

Jurisdiction  in  such  cases  was  conferred  by 
an  Act  of  Congress,  and  when  that  Act  of  Con- 
gress was  repealed  the  power  to  exercise  such 
Jurisdiction  was  withdrawn,  and  inasmuch  as 
the  repealing  Act  contained  no  saving  clause, 
all  pending  actions  fell,  as  the  jurisdiction  de- 
pended entirely  upon  the  Act  of  Congress. 
Jforru y.OroeJcer,  18  How.,  iS8;Teaton  y.U.8., 

See  9  Wall. 


6  Cranch.  281;  The  Baeliel,  6  Cranch,  829;  Tlie 
IrretttHble,  7  Wheat..  S5l ;  Maryland  v.  B  R. 
Co.,  8  How.,  684;  1  Kent  (11th ed.),  466;  J9uti«r 
V.  Palmer,  1  Hill.  824. 

Applying  these  principles  to  the  present  case, 
it  is  clear  that  the  Circuit  Court  had  no  juris- 
diction of  this  case.  Usually,  where  a  court  has 
no  larisdiction  of  the  case,  the  correct  practice  is 
to  aismiss  the  suit,  but  a  different  rule  necessari- 
ly prevails  in  an  appellate  court  in  cases  where 
ms  subordinate  court  was  without  jurisdiction 
and  has  improperly  given  judgment  for  the 
plaintiff.  In  such  a  case  the  judgment  in  the 
court  below  must  be  reversed,  else  the  plaintiff 
would  have  the  benefit  of  a  judgment  rendered 
by  a  court  which  had  no  authority  to  hear  and 
determine  the  matter  in  controversy. 

Judgment  reverted,  and  the  eauee  remanded, 
v>Uh  dSreetitme  to  dittnii*  the  eatefor  the  wint  of 
jwrMieiion. 

Clted-lO  VTall..  4H,  688 ;  U  WaU.,  8 ;  IT  WaU.,  SOT ; 
98  U.  S.,  826,  401: 100  U.  8.,  283;  8  Blatohf.,  81.148;  U 
Bank.  Keff.,  84 ;  8  Huyhes,  SM. 


THE  LIVERPOOL.  NEW  YORK  AND 
PHILADELPHIA  STEAMSHIP  COM- 
PANY, Claimant  of  the  Steamer  Citt  of 
Pasib,  Appt., 

«. 

HENRY  P.  SIMMONS  bt  al. 

(See  8.  C,  "  Ctty  o/  Porte,"  9  Wall.,  884-889.) 
Duty  of  Steamer  in  a  harbor— improper  tpeed  of. 

Steamer  In  a  harbor  should  not  enter  a  narrow 
track  between  two  reeaels,  without  belnr  very 
careful  Brst  to  see  that  her  passage  would  mvoire 
no  dan^r  to  any  approaching  veaael  In  Its  transit. 

The  speed  of  the  steamer  should  not  be  higher 
than  was  ounslstent  with  the  safety  of  other  ves- 
sels in  so  crowded  a  thoroughfare. 

Where  a  schooner  was  pursuing  her  regular 
course,  the  duty  rested  upon  the  steamer  to  see  her 
and  keep  out  of  her  way, 

[No.  162.] 
Argued  Mar.  S9,  1870.    Decided  Apr.  11, 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York  by  the  appellees,  to  recover 
damages  sustained  by  a  collision.  The  said 
court  entered  a  decree  in  favor  of  the  libelants, 
for  $8,474. 52,  with  interest  and  costs. 

The  court  below  having  affirmed  this  decree, 
on  appeal,  the  claimant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Metirt.  T.  C.  T.  Bnekley  and  B.  D. 
Benedict,  for  appellant: 

1.  The  courts  below  treated  the  liability  of 
the  steamer  as  presumptively  established  by  the 
fact  of  collision,  ignoring,  it  is  respectfully 
submitted,  the  rule  that  "  No  presumption  of 
liability  arises  from  that  fact"  (Vide,  The  John 
Fraser,  21  How.,  194  (62  C.  S.  XVI.  110);  and 
also  the  principle  that  "  Before  the  loss  occa- 
sioned by  a  collision  can  be  fastened  on  a  party, 
it  must  be  established  br  preponderating  evi- 
dence that  it  was  occasioned  by  his  culpable 
negligence." 
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If  the  proofs  show  that  the  claimant  has  en- 
deavored,  by  all  means  in  its  power,  with  due 
care  and  proper  display  of  skill  to  prevent  the 
occurrence  of  the  action,  there  can  be  no  lia- 
bility. 

Bee,  also,  Z%«  Mmming  Light,  2  Wall.,  660 
(69  U.  8.,  XVII., 864);  also.  ?%«  "Oraee  Gird- 
WffttM.  118);  Tlu  VirgU,  2  W.  Rob.,  208; 
Th»  LaehUbo,  8  W.  Rob.,  318. 

It  is  indisputable  that  the  respondents' 
schooner  with  a  free  wind  was  crossing  a 
thoroughfare  which  was  the  legitimate  traci  of 
outwara  bound  steamers.  If  the  law  imposes 
on  such  steamers  the  obligation  to  give  way  to 
her,  the  correlative  obligation  also  exists,  that 
the  schooner  shall  observe  the  movement  and 
do  nothing  to  thwart  or  impede  it. 

It  is  also  equally  well  settled,  that  when  a 
lookout  on  such  vessel  should  discern  a  steamer 
approaching,  the  sailing  vessel  should  keep  her 
course,  and  the  steamer  has  the  right  to  regu- 
late her  movements  on  the  basis  that  that  rule 
will  be  fully  complied  with. 

Theaexmia,  16  Law  Times,  118;  WhOridge 
V.  DiU,  23  How.,  458  (64  U.  S.,  XVI.,  58»), 
as  to  want  of  a  lookout;  SUamnhip  Co.  v.  Rum- 
baa,  21  How.,  888  (62  U.  8.,  XVI.,  148);  The 
Vdatqua,  L.  R.,  1  P.  C,  494;  The  Agra,  L.  R., 
1  P.  C..  601. 

Mr.  E.  H.  Owen,  for  appellees. 

Mr.  Juitiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

The  cause  was  one  of  collision.  The  vessels 
concerned  were  the  schooner,  Percy  Heilmar 
and  Uie  steamer,  City  of  Paris.  The  schooner 
was  78  feet  in  length ;  her  tonnage,  new  meas- 
urement, was  107  tons;  her  carrying  capacity 
was  about  170  tons.  The  City  of  Paris  was  an 
iron  screw  steamer.  She  was  876  feet  long, 
and  40  feet  beam.  Her  register  was  1609  tons, 
English  measurement.  Her  engines  were  600 
horse  power.  TJie  schooner  was  laden  with 
coal,  and  was  on  a  voyage  from  Philadelphia 
to  Pawtucket,  Rhode  Island,  by  way  of  Long 
Island  Sound. 

The  steamer  was  engaged  in  running  between 
the  Ports  of  New  York  and  Liverpool.  The 
collision  occurred  on  the  morning  of  the  14th 
of  April,  1866.  below  the  Battery,  in  the  North 
River.  The  schooner  had  arrived  at  the  Port 
of  New  York  that  morning.  The  tide  being 
unfavorable  for  ascending  the  East  River,  she 
stood  over  towards  Jersey  City  to  find  a  suita- 
ble place  to  anchor,  intending  to  wait  there 
until  tiie  tide  in  the  East  River  should  be  favor- 
able. While  proceeding  to  carry  out  this  pur- 
pose, heading  about  west  by  north,  with  the 
wind  free,  the  steamer  ran  into  her,  striking 
her  on  the  starboard  side,  about  the  main 
chains.  The  blow  was  of  such  violence  as  to 
prostrate  her  mainmast  and  cut  her  nearly  in 
two.  As  soon  as  she  was  struck  the  steamer 
put  on  steam  and  carried  her  forward  to  avoid 
raking,  or  being  raked  by  other  vessels,  which 
the  pilot  of  the  steamer  says  "would  have 
done  more  damage  than  sinking  a  dozen 
schooners."  The  schooner  hung  tot  a  time  on 
the  steamer's  bow.  The  pilot  says  •  "As  soon 
as  we  got  below,  a  little  out  of  danger,  a  little 
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room,  then  we  stopped  the  steamer,  backed  on 
her  hard,  backed  out  from  the  schooner,  and 
she  went  down."  All  this  happened  so  quickly 
that  those  on  board  had  diiflculty  in  «*raiping 
with  their  lives.  They  lost  everything  else. 
The  captain  was  knocked  overboard  and  res- 
cued by  a  small  boat  which  happened  to  be 
present. 

The  course  of  the  schooner  was  nearly  at 
right  angles  with  the  course  of  the  steamer.  It 
lay  between  a  brig  and  a  ship — both  with  thdr 
heads  to  the  eastward,  and  one  a  little  astern 
of  the  other.  The^  were  about  three  hundred 
feet  apart.  The  bng  was  on  the  starboard  and 
the  ship  was  on  the  port  side  of  the  schooner. 
The  course  of  the  steamer  was  between  the 
same  vessels,  with  the  ship  on  the  startward 
and  the  brig  on  her  larlx>ard  side.  The  pilot 
says  iie  picked  out  this  course,  though  it  was 
"pretty  narrow."  The  subject  was  talked 
over.  His  plan  was  to  go  under  the  stem  of 
the  brig  ana  ahead  of  the  sliip. 

As  almost  invariably  happens  in  this  class  of 
cases,  each  vessel  has  a  theory  which  vindicates 
itself  and  condemns  its  adversary;  and,  as  usual, 
each  theory  is  earnestly  supported  by  those  on 
board  the  vessel  wliich  propounds  it.  In  tliis 
case  it  is  clear  there  is  fault  and  responsibiUty 
somewhere.  Our  duty  is  to  find  where  tbey 
belong  and  to  pronounce  accordingly.  The 
district  court  adjudged  against  the  steamer,  and 
the  circuit  court  amrmed  the  decree. 

The  theory  of  the  schooner  is,  Uiat  she  wh 
keeping  her  course,  as  she  had  a  right  to  do, 
and  that  the  steamer  was  wholly  in  fault.  Tlie 
steamer  maintains  that  as  soon  aa  the  achooner 
had  passed  under  the  stern  of  the  brig,  she  de- 
scried the  steamer  for  the  first  time  and  lulled, 
intending  to  pass  tietween  the  brig  and  tlM 
steamer;  that  the  steamer  tiacked  hard  to  en- 
able her  to  do  so,  and  that  the  schooner  there- 
upon immediately  fell  off  into  the  line  of  tlie 
steamer's  course,  and  thus  brought  about  tlie 
catastrophe.  The  steamer  insists  that  if  tlie 
schooner  had  kept  her  course,  without  luffing, 
the  steamer  would  have  passed  under  her  stem; 
that  if  the  schooner  had  continued  her  course 
after  lulfing,  she  would  have  passed  between 
the  steamer  and  the  brig,  and  that  her  subse- 
quent change  of  course  was  a  gross  fault,  the 
sole  cause  of  the  collision,  and  deprives  her  of 
all  claim  to  damages  for  the  consequences. 
These  conflicting  views  define  the  sphere  of  our 
inquiries  in  the  case. 

The  morning  was  clear.  The  river  was 
crowded  with  vessels  sailing  and  at  anchor. 
The  condition  of  things  required  the  greatest 
circumspection  on  the  part  of  the  steamer.  Her 
rate  of  speed  was  probably  from  seven  to  eig^t 
miles  an  hour.  "The  combined  speed  of  botli 
vessels  was  not  less  than  ten  miles  an  hour. 
The  schooner  wss  first  seen  by  Mathewson, 
who  was  then,  and  had  tieen  from  the  time  tlie 
steamer  left  the  wharf,  on  her  forecastle  head 
as  a  lookout  He  says  that  when  first  seen  the 
schooner  was  from  three  to  four  points  off  the 
port  bow  of  the  steamer  and,  he  thinln,  was 
distant  about  four  hundred  ^ards.  C^itaio 
Kennedy,  of  the  steamer,  thinks  she  was  s 
quarter  of  a  mile  off.  Estimates  of  distance, 
under  such  circumstances,  are  little  to  be  relied 
upon.  It  is  to  lie  presumed  the  witnesses  in 
this  instance  made  it  large  enough.   Oonoeding 
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that  the  distance  to  be  passed  by  both  vessels, 
to  the  point  of  collision,  was  a  full  quarter  of  a 
mile,  the  combined  speed  of  ten  miles  an 
hour  vould  have  brought  them  together  in  a 
minute  and  a  half.  Mathewson  reported  the 
schooner  as  soon  as  he  saw  her.  The  orders 
that  were  giyen  show  the  perturbation  which 
existed.  Captain  Kennedy  says:  "  When  the 
schooner  was  reported,  the  pilot  and  myself 
both  ordered  the  helm  hard  a  starboard.  I  said, 
•long  with  the  pilot,  hard  a  starboard,  and  at 
the  same  time  reduced  the  engines  dead  slow. 
*  *  •  The  next  order  was  to  stop  the  en- 
gines and  reverse  full  speed.  I  worked  the 
Indicator  myself. "  The  orders  to  slow,  to  stop, 
and  to  reverse  the  engines,  came  too  late.  The 
steamer  had  but  a  litue  way  to  go.  The  head- 
way she  was  under  could  not  be  arrested  at 
once.  It  carried  her  forward  with  such  force 
that  her  impact  was  necessarily  fatal  to  the 
schooner.  Her  starboarding  did  no  good.  She 
could  not  go  to  the  port  side  more  than  two 
points  without  colliding  with  the  brig.  She 
passed  within  an  ordinary  ship's  length  of  the 
stem  of  that  vessel. 

We  think  that  if  there  had  been  due  care 
and  vigilance  the  schooner  would  have  been 
seen  at  an  earlier  period.  There  was  nothing 
to  prevent  it.  The  result  evinces  gross  neg- 
ligence. As  soon  as  it  was  seen  that  the 
schooner  was  approaching  ihe  track  of  the 
steamer,  the  steamer  should  at  once  have  stop- 
ped or  reversed  her  engines,  and  have  done  all 
In  her  power  to  avert  the  impending  peril. 
Acts  of  Congress,  April  30,  18(S4,  13  Stat,  at 
L..  61,  art.  16.  She  ought  not  to  have  entered 
upon  the  narrow  track  between  the  ship  and 
the  brig,  without  being  very  careful  first  to  see 
tb*t  her  pas^e  would  involve  no  danger  to 
any  approaching  vessel  in  its  transit. 

The  results  proved  that  the  speed  of  the 
•teamer  was  higher  than  was  consistent  with 
the  safety  of  other  vessels  in  so  crowded  a 
thoroughfare,  and  hence  higher  than  she  was 
warranted  to  assume. 
For  these  faults  she  must  be  condemned. 
Was  the  schooner  in  fault? 
When  she  passed  the  brig  and  reached  the 
steamer's  track  she  was  pursuing  her  regular 
course.  This  she  had  a  right  to  do,  and  the 
duty  rested  upon  the  steamer  to  see  her  and 
keep  out  of  her  way.  Act  of  1864,  art.  16. 
At  this  point  blame  Is  imputed  to  her.  Loc- 
man,  the  pilot  on  the  brig,  says,  "She  luffed  a 
little,  and  then  kept  off  immediately  after  she 
luffed."  The  pilot  on  the  steamer  says  she 
luffed  "  a  very  little  while.  It  seemed  to  me 
about  long  enough  to  get  his  wheel  down  and 
then  hove  it  up  again.  He  appeared  to  be  in 
a  confused  state ;  got  frightened,  and  did  not 
know  exactly  what  to  do."  The  conduct  of 
the  schooner  must  be  considered  in  the  light  of 
the  facts.  They  were  enough  to  produce  con- 
sternation. As  she  passed  the  stern  of  the  brig 
Um  peril  of  her  position  became  apparent.  A 
ttetaner  of  immense  power  was  bearing  down 
lyrectly  upon  her,  and  rapidly  approaching. 
IBsffwr"  seemed  impossible  and  destruction  in- 
swteltle.  There  was  no  time  for  reflection  or 
nnoMition.  The  vessel  and  the  lives  of  all  on 
board  were  at  stake.  The  acts  complained  of 
tWB  done  in  the  excitement  of  the  moment, 
aad  A»  tcetremit.  Whether  they  were  wise  it  is 
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not  material  to  inauire.  If  unwise,  they  were 
errors  and  not  faults.  In  such  cases  the  law  in 
its  wisdom  gives  absolution.  TTie  Oraee  Gird- 
ler  [ante.  118].  Is  is  by  no  means  clear  to 
our  minds  that  if  the  schooner  had  failed  to 
luff  the  results  would  not  have  been  still  more 
disastrous.  It  is  quite  probable  that  the  steamer 
would  have  struck  her  midship,  have  passed 
over  her,  and  destroyed  the  lives  of  all  on  board. 
Her  conduct  neither  caused  nor  aggravated  the 
catastrophe.  After  reaching  the  steamer's 
track  she  had  no  power  to  avoid  it.  We  find 
in  the  record  no  ground  upon  which  we  can 
hold  her  responsible  in  any  degree  for  the 
casualty. 

The  fact  that  both  the  courts  below  concurred 
in  condemning  the  steamer  and  in  exonerating 
the  schooner  is  entitled  to  our  respectful  con- 
sideration.    7%e  (trace  CHrdler,  gupra. 

The  decree  of  the  Circuit  Court  i»  affirmed. 

Clted-1  Bro.,  307 ;  2  8awy.,  388. 


THE  STEAMBOAT  SUFFOLK  COUNTY, 
HER  TACKLE,  Etc.,  The  Bast  Ritbr 
Fbrrt  Company,  Claimant,  Appt., 

CHARLES  E.  JAYNES  et  al. 

(See  8.  C.  "The  Suffolk  County,"  9  WaU..  651-fl65.) 

CoUigion — dtfente  not  tuttained — immaterial  v€h 

rianee. 

Defense,  that  a  tUK  inJ  ured  by  oollision  attempted 
suddenly  and  without  notice,  to  sheer  across  the 
course  of  the  ferry-boat,  not  sustained. 

The  UlMilant  Is  not  bound,  at  the  hazard  of  losing 
his  case,  to  state  with  perfect  aocuraoy,  within  two 
or  three  hundred  feet  the  point  of  the  oollision, 

[No.  182.] 
Argued  Mar.  17,  1870.    Decided  Apr.  11, 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  appellees,  to  re- 
cover dam^es  resulting  from  a  collision.  The 
court  found  for  the  libelants,  and  entered  a  de- 
cree for  $3,613.62.  The  circuit  court  affirmed 
this  decree,  on  appeal,  and  the  defendant  took 
an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mestri.  Beebe  and  Donohne,  for  appellant. 

Memrt.  Towruend,  Seudder  and  Jas.  C.  Car- 
ter, for  appellees. 

The  argument  being  confined  to  the  facts,  no 
abstract  is  here  given. 

Mr.  Jueiiee  Miller  delivered  the  opinion 
of  the  court: 

This  appeal  brings  before  the  court  a  case  of 
collision,  occurring  in  the  East  River,  between 
New  York  and  Brooklyn,  in  which  the  tug 
boat,  Joseph  Baker,  was  injured  by  the  steam 
ferry-boat,  Suffolk  County. 

The  tug  was  a  small  lx»t  of  about  seventy 
tons  burden.  The  feny-boat  was  a  large  steam- 
boat, capable  of  carrying  a  thousand  passen- 
gers, and  much  faster  than  the  tug. 

They  were  going  in  the  same  general  direc- 

NOTB.— CoUteton;  rule*  /or  av<yiding ;  $Uamer  meet- 
ing gteamer.  See  note  to  Williamson  v.  Barrett,  M 
0.B.(18How.),lOl. 
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tion  In  the  East  River,  about  two  hundred  feet 
from  the  New  York  shore;  the  tug  ahead  and 
the  ferry- boat  astern,  and  endeavoring  to  pass 
between  the  tug  and  the  shore  when  the  collis- 
ion took  place.  There  was  no  signal  by  whis- 
tle or  otherwise  ^ven  by  the  ferry-lmat,  to  warn 
the  tug  of  the  danger,  and  the  pilot  of  the  tug 
seems  to  have  bad  no  apprehension  of  danger 
until  the  other  vessel  was  within  two  or  three 
feet  of  his  boat.  There  was  room  enough  for 
the  ferry-boat  to  have  passed  outside  or  inside, 
and  as  die  was  behind  the  other  and  could  have 
easilv  kept  out  of  her  way,  unless  the  collision 
can  oe  clearly  traced  to  some  fault  on  the  part 
of  those  in  charge  of  the  tug,  the  ferry-boat 
must  be  held  responsible. 

Such  a  fault  is  alleged  in  the  answer  of  claim- 
ants, in  this:  tliat  the  tug  attempted,  suddenly 
and  without  notice,  to  sheer  across  the  course 
of  the  ferry-boat  at  a  time  when  they  were  so 
near  together  that  no  exertion  of  those  in  charge 
of  the  ferry-boat  could  prevent  the  collision. 

We  do  not  think  this  defense  is  made  out  by 
the  evidence.  The  pilot  of  the  ferry-boat  swears 
to  it  positively.  The  pilot  of  the  tug  swears  as 
positively  that  she  had  not  changedher course 
at  ail  for  some  time,  and  that  the  courses  of  the 
two  vessels  were  the  same. 

The  truth  seems  to  be  about  as  stated  by  the 
pilot  of  another  ferry-boat.  The  Seneca,  who 
stopped  his  vessel  to  look  at  the  two  which 
came  into  collision,  because  they  were  so  near 
that  he  expected  it.  lie  says  they  were  going 
in  one  direction,  and  that  both  were  slightly 
curving  towards  the  New  York  shore,  and  the 
tug  a  little  more  on  the  turn  than  the  other  boat. 

We  cannot  go  minutely  into  all  the  testimony 
on  this  point.  It  is  sufficient  to  say  that  we 
think  this  is  the  fair  result  of  it,  and  that  it 
does  not  relieve  the  ferry-boat  from  the  respon- 
sibility of  the  collision. 

The  counsel  for  appellants  has  made  a  ver^ 
ingenious  argument  in  favor  of  two  proposi- 
tions growing  out  of  the  allegation  of  the  libel 
in  re^rd  to  the  manner  and  the  place  of  the 
collision. 

The  allegation  is.  "Tliat  first,  after  passing 
the  foot  of  Jackson  Street,  the  channel  rounds 
a  little  towards  the  north,  and  the  boat  of  your 
lii>elant,  pursuing  the  regular  channel,  grad- 
ually rounded  with  it,  so  that  she  was  still,  at 
the  time  of  the  collision,  upon  a  course  not  pre- 
cisely parallel  with  that  of  The  Suffolk  County, 
but  at  a  slight  angle  therewith."  If  we  under- 
stand the  argument,  it  is,  as  the  pilot  has  sworn, 
ttiat  he  was  pursuing  a  direct  course,  in  whidi 
he  had  made  no  change  for  some  time  previous 
to  the  collision.  He  thus  contradicts  the  libel, 
which,  in  that  respect,  must  lie  held  to  be  true. 

That  the  testimony  of  the  libelant's  pilot  be- 
ing false,  and  the  allegation  of  the  libel,  stating 
a  change  which  would  to  some  extent  bring  the 
tug  across  the  course  of  The  Suffolk  Couaty, 
the  evidence  of  the  pilot  of  that  boat,  thus  far 
corroborated  by  the  lit)el,  should  be  taken  as 
true,  when  he  swears  that  the  tug  made  a  sud- 
den and  unexpected  sheer  across  his  port,  which 
rendered  the  collision  unavoidable. 

But,  conceding  that  the  pilot  of  the  tug,  in  his 
desire  to  make  clear  his  freedom  from  all  blame, 
did  not  state  the  course  of  the  vessel  with  ac- 
curacy, the  statement  of  the  other  pilot  is  liable 
to  the  same  suspicious  influence,  and  ia  equally 
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at  variance  with  the  allegation  of  the  libel,  and 
vrith  all  the  other  testimony  in  the  case.  The 
libel  does  not  state  a  rank  or  sudden  sheer,  or 
any  change  of  course  which  would  bring  the 
tug  across  the  bow  of  the  other  vessel.  It  igys 
she  was  gradually  rounding  with  the  channel, 
which  brought  her  on  a  course  not  predwly 
parallel  with  that  of  the  ferry-boat,  Irat  at  a 
slight  angle  therewith.  And  as  we  liave  already 
stated,  the  weight  of  the  testimony  supports  thu 
allegation,  so  far  as  the  relative  course  of  the 
two  vessels,  and  any  change  in  that  coane  is 
in  question. 

The  other  proposition  is,  that  on  the  prodoe- 
don  of  a  map  of  the  locality  of  the  acddent,  fai- 
eluding  the  channel  of  the  East  River,  it  is 
shown  conclusively  that  the  collision  oocuned 
before  the  vessels  reached  the  point  where  this 
curve  in  the  channel  required  a  cliange  in  the 
course  of  the  tx)ata.  And  it  is  maintained  that 
as  the  testimony  shows  that  the  collision  did  not 
occur  at  the  place  alleged,  the  whole  case  of 
libelants  must  fail;  that  it  was  so  material  to 
their  case  to  show  that  the  reason  for  the  grad- 
ual curve  of  the  boat  was  the  change  in  the 
course  of  the  channel,  that  if  there  was  no  such 
change  in  the  channel  before  the  collision,  the 
change  in  the  course  of  the  vessel  was  without 
excuse,  and  was  the  cause  of  the  collision. 

It  surely  cannot  be  necessary  to  say  that  the 
libelant  is  not  bound,  at  the  liazard  of  losing  his 
case,  to  state  with  perfect  accuracy,  within  two 
or  three  hundred  feet  the  point  oi  the  collision 
or  curve  of  the  channel,  except  so  far  as  they 
may  be  material  to  the  question  of  who  was  in 
fault.  Now,  the  case  here  requires  of  theclaim- 
ants  to  show  that  by  a  sudden  and  unexpected 
change  in  the  course  of  the  tug  boat  she  was 
brought  so  directly  across  the  course  of  the 
ferry-boat  that  the  latter  could  not  avoid  the  col- 
lision. The  relative  positions  of  the  boats  to 
each  other  and  their  relative  courses  were  cor- 
rectly stated  in  the  libel,  and  such  change  in 
the  course  of  the  tug  boat  as  was  made,  was 
correctly  stated.  We  cannot  see  that  it  wss  ma- 
terial whether  this  slight  and  gradual  change 
was  made  a  little  before  arriving  at  the  corre- 
spondingcurve  in  the  channel  or  not,  nor  wheth- 
er the  oMlision  occurred  at  that  precise  point  of 
the  river  or  a  little  before  it  was  reached. 

We  concur  teith  the  decree  rendered  in  favor 
of  Ubelantt,  both  by  the  Dittriet  Court  and  the 
Circuit  Court  and  it  it,  aeeordingly,  affirmed. 


THE  PROPELLER  PORTSMOUTH,  Fbask 
WiiiUAHB,  Claimant,  Appt., 

V. 

THE  SALT  COMPANY  OP  ONONDAGA 

(8ee  S.  C,  9  WalU  tHHa.) 

Jettiton,  tohenfauU  of  matter— miUakt  i»  otter- 
ing torong  port—earritr  UabU  far—moMa'* 
duty  afUr  e«M«i  tUtra-ndti. 

If  a  jettisoa  of  a  oanro  Is  rendered  neceann' br 
any  faultof  the  maater,  the  Jettison  must  be  sttnb- 
uted  to  that  fault,  rather  than  to  the  sea  peril. 

Nora.— I^iobttttu  of  carrier  by  water  /or  (<<«  or 
damage  of  goods.  See  7>ot«  to  Hoore  v.  Amer.  Trani. 
Co.,  86  D.  S.  XVI^  874. 
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The  master  was  at  fault  in  mlstaklns  Waukegan 
'or  Chicago,  at  night,  and  In  attempting  to  enter 
the  port  of  the  former  place,  when  he  might  safely 


A  loss  sastalned  by  suoh  cause  Is  to  be  attributed 
to  the  fault  of  the  carrier,  and  not  to  the  dangers 
of  lake  navlgatloD. 

After  the  Teasel  was  stranded,  it  was  the  master's 
dntr  to  take  all  possible  care  of  the  oargo. 

[No.  lea.i 

Arsfued  Apr.  1,  1870.    Deadtd  Apr.  11,  1870. 

APPEAL  from  the  Circuit  Ciourt  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  \>j  the  appellee,  to  recover 
damages  resulting  frum  an  alleged  breach  of 
a  certain  contract  of  affreightment,  whereby  a 
lose  of  over  1,000  barrels  of  salt  had  occurred. 
The  said  court  found  for  the  libelant  and  en- 
tered a  decree  for  $2,460.94.  with  coste.  The 
court  below  IwTingaiSrmed  this  decree,  on  ap- 
peal, the  claimant  took  an  appeal  to  this  court. 

The  facts  of  the  case  are  very  fully  stated  by 
the  court. 

Mr.  Bdbt.  Bae,  for  appellant,  gave  no  argu- 
ment in  this  court. 

Uemn.  Oeoiwe  F.  Comaitoek  and  E.  F. 
Wiiite,  for  appellee: 

1.  "The  dancers  of  lake  navigation,"  ex- 
cepted in  the  bill  of  lading,  are  those  which 
bdiong  to  the  category  of  inevitable  accidents. 
To  that  extent  the  exception  qualifies  the  com- 
mon law  liability  of  the  carrier.  It  confers  no 
exemption  when  a  reasonable  exertion  of  hu- 
man skill  can  avoid  the  peril  and  prevent  the  loss. 

Ang.  Car.,  167,  et  seq.;  The  Niagara  v.  Cor- 
dtt,  21  How.,  7  (62  U.  8.,  XVI.,  41). 

2.  The  situation  was  briefiv  this:  the  captain 
of  the  vessel  ludging  that  he  had  sailed  far 
enough  from  the  Jrox  Islands  (260  miles  dis- 
tant) to  reach  Chicago,  seeing  some  lights  on 
shore  and  hearing  the  whistle  and  the  sound  uf 
can,  Jumped  to  the  conclusion  that  he  had 
reMheid  that  port.  His  propeller  was  perfectly 
safe  in  the  open  lake  where  she  was;  he  steered 
at  a  violent  rate  of  speed  in  a  dark,  foggy  and 
windy  night,  for  the  harbor.  In  fact,  he  was 
thirty  to  forty  miles  short  of  his  destination. 
The  mistake  being  discovered,  his  speed  was 
too  great  to  arrest  the  vessel  in  due  time.  She 
went  aground  on  the  pier  at  Waukegan,  and 
he  threw  his  cargo  overboard  in  order  to  get 
awav  as  quickly  as  possible. 

This  was  not  a  danger  of  the  lake  navigation. 
There  was  no  danger  until  it  was  produced  by 
his  own  careless  mistake  and  inconsiderate  con- 
duct 

The  original  mistake  of  taking  Milwaukee 
for  Racine  (25  miles  apart),  had  no  cause  what- 
ever, except  a  loose  reckoning  as  to  the  distance 
sailed  in  a  day  and  night.  For  this  he  and  his 
employers  only  were  responsible.  This  original 
error  mainly  produced  a  similar  one  off  Wauke- 
gan.  He  mistook  that  port  for  Chicago.  If  the 
Bghts  and  signs  in  a  dark  night  were  such  as 
to  distinguish  one  of  these  ports  from  the  other, 
the  capt^n  was  bound  to  know  the  difference. 
If  they  were  not,  then  he  was  bound  to  wait 
until  he  could  find  out  where  he  was.  In  either 
case  he  deviated  from  his  course  without  justi- 
fication or  excuse. 

8.  Nothing  was  done  to  save  the  cargo  from 
QwSWau.. 


the  consequences  of  the  mistake.  The  propeller 
lay  where  she  was  grounded,  and  within  a  few 
feet  of  the  Waukegan  pier,  for  twenty-four 
hours,  without  a  single  effort  to  save  any  por- 
tion of  the  cargo.  As  the  winds  and  waves 
were  subsiding,  the  captain  began  to  throw 
overboard  the  salt  of  the  libelant.  There  la  de- 
cisive evidence  that  the  whole  or  greater  por- 
tion of  the  jettisoned  goods  might  have  bmn 
saved.  The  contrary  evidence  of  the  captain 
and  some  of  his  subiordinates  is  entitled  to  no 
consideration,  because  no  effort  was  made. 

Mr.  Juitiee  Stronf;  delivered  the  opinion  of 
the  court: 

The  contract  of  the  appellant  was  to  deliver 
the  two  thousand  barrels  of  salt  at  Chicago  to 
the  consignee  named, "  the  dangers  of  lake  nav- 
igation only  excepted,"  and  whether  the  failure 
to  deliver  was  caused  by  the  excepted  dangers 
is  now  the  only  question.  A  loss  bv  a  jettison 
occasioned  by  a  peril  of  the  sea  is,  in  ordinary 
cases,  a  loss  by  perils  of  the  sea.  But  it  is  well 
settled  that,  if  a  jettison  of  a  cargo,  or  a  part  of 
it,  is  rendered  necessary  by  any  fault,  or  breach 
of  contract  of  the  master  or  owners  of  the 
vessel,  the  jettison  must  be  attributed  to  that 
fault,  or  breach  of  contract,  rather  than  to 
the  sea  peril,  though  that  may  also  be  pres- 
ent, and  enter  into  the  case.  Laiorenee  v.  Jfm- 
turn,  17  How.,  100  [88  U.  8.,  XV.,  68].  This 
is  a  principle  alike  applicable  to  exceptions  in 
bills  of  lading  and  in  policies  of  insurance. 
Ins.  Co  V.  Sherwood,  14  How.,  865.  Though 
the  peril  of  the  sea  may  be  nearer  in  time  to 
the  disaster,  the  efficient  cause,  without  which 
the  peril  would  not  have  been  incurred,  is  re- 
garded as  the  proximate  cause  of  the  loss.  And 
there  is,  perhaps,  greater  reason  for  applying 
the  rule  to  exceptions  in  contracts  of  common 
carriers  than  to  those  in  policies  of  insurance, 
for  in  general,  negligence  of  the  insured  does 
not  relieve  an  underwriter,  while  a  common 
carrier  may  not,  even  by  stipulation,  relieve 
himself  from  the  consequences  of  his  own 
fault.  Vide,  The  Niagara  y.  Cordei,  21  How., 
29  [62  U.  8.,  XVI.,  48]. 

In  view  of  this  recognized  construction  given 
to  such  clauses  in  bills  of  lading  as  "  perils  of 
the  sea  excepted, "or,  as  in  this  case,"  the  dan- 
gers of  lake  navigation  only  excepted,"  it  is 
plain  that  the  appellant  has  shown  no  sufficient 
excuse  for  the  failure  to  deliver  the  salt  to  the 
consignee  of  the  libelant. 

The  propeller,  with  the  salt  on  board,  left  Pox 
Island,  in  Lake  Michigan,  about  seven  o'clock 
in  the  evening  of  October  9th,  1806,  bound 
directly  for  Chicago.  The  weather  was  foggy 
and  the  wind  was  blowing  from  the  northeast, 
with  a  considerable  sea.  The  fog  continued 
during  that  night  and  all  the  next  day,  and  the 
wind  Dlew  freshly,  though  not  so  as  to  prevent 
the  propeller's  carrying  ner  fore-sail.  Nothing 
particular  occurred  until  about  sunset  of  the 
evening  of  the  lOih.  when,  as  described  by  the 
master,  the  fog  lifted  for  a  minute,  and  a  loom 
of  the  land  on  the  west  side  of  the  lake  was 
discovered,  and  the  master,  mate  and  engineer 
"could  just  see  achurch  steeple  and  a  house, 
as  near  as  they  could  calculate."  They  con- 
cluded the  place  was  Racine,  in  Wisconsin. 
Acting  on  that  conclusion,  the  propeller  was 
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continued  on  generally  (>oulb  by  east,  balf  east 
and  southeast,  then  south  by_  west,  and  south- 
west, and  finally  west,  until  a  whistle  was 
beard,  which  the  master  took  to  be  that  of  a 
propeller  at  the  Cbicaso  pier.  This  must  have 
Men  at  about  three  o  clock  in  the  morning  of 
the  11th.  Soon  after  a  light  was  discovered, 
sod  this  was  assumed  to  be  the  Chicago  light. 
The  sound  of  cars  running  and  of  car  whistles 
was  also  heard,  which  the  master  inferred  to 
be  caused  by  making  up  trains  at  Chicago. 
Accordingly  he  attempted  to  enter  port,  but 
when  the  propeller  came  very  near  the  pier,  it 
was  discovered  not  to  be  the  pier  of  Chicago, 
and  the  vessel  was  immediately  backed.  It 
was,  however,  too  late.  She  grounded  and 
held  fast.  The  clerk  was  at  once  sent  ashore 
and  dispatched  to  Chicago  for  a  tug.  Mean- 
while the  propeller  remained  at  the  place  where 
she  had  taken  the  bottom,  which  proved  to  be 
Waukegan,  some  thirty  or  forty  miles  from 
Chicago,  until  the  tug  arrived,  late  in  the  aft- 
ernoon of  the  11th.  No  lighter  was  sent  for, 
and  no  efforts  made  to  save  the  cargo,  but  after 
the  arrival  of  the  tug,  about  one  thousand  bar- 
rels of  ttie  salt  was  thrown  overboard  to  lighten 
the  propeller,  though  the  wind  had  then  sub- 
sided, and  she  was  apparently  in  no  danger. 
The  next  morning  she  was  got  off,  and  she 
proceeded  to  her  port  of  destination.  Such  are 
the  leading  facts  of  the  case.  They  are  proved 
mainly  by  the  testimony  of  the  master  and 
hands  on  board  the  propeller,  and  there  is  no 
controversy  respecting  them. 

It  Is  manifest  that  the  roaster  was  first  at 
fault  in  mistaking  the  land  which  he  dimly 
saw  on  the  evening  of  the  10th  for  Racine.  He 
was,  in  fact,  then  from  thirty  to  forty  miles 
farther  from  Chicago  than  he  supposed  he  was. 
His  supposition  was  unwarranted  by  the  evi- 
dence he  had.  He  thought  the  place  was  Ra- 
cine, not  because  of  its  appearance  when  he 
saw  the  steeple  and  the  house.  His  view  of 
those  objects  was  very  indistinct.  His  language 
is:  "  We  could  just  see  a  church  steeple  and  a 
house,  as  near  as  we  could  calculate."  The 
outline  of  the  shore  he  does  not  pretend  to  have 
seen,  or  anything  which,  by  its  appearance, 
justified  his  conclusion  that  he  was  opposite 
Racine.  His  sole  reasons  for  assiuning  that  such 
was  his  position  are  to  be  found  in  liis  having 
consulted  with  his  engineer  about  the  quantity 
of  steam  carried,  and  m  bis  own  estimate  of  the 
time  when  he  expected  to  reach  that  place.  AX 
beet,therefore,  his  conclusion  was  based  upon  a 
conjecture.  Considering  that  the  voyage  from 
Fox  Island  had  been  throueh  a  thick  fog,  and 
in  a  heavy  sea;  that  the  wind  had  not  been  quite 
steady:  that  the  speed  of  the  propeller  haa  not 
been  measured  by  the  log,  or  by  observations; 
and  considering  a'lso  another  fact,  to  which  the 
master  testifies,  that  he  did  not  know  the  dis- 
tance from  Fox  Island  to  Racine,  it  seems  to 
us  his  conjecture  that  the  propeller  was  oppo- 
site Racine  at  sunset  of  the  lOth  was  no  relia- 
ble guide  to  the  subsequent  conduct  of  the  voy- 
age. It  was,  however,  accepted  as  a  guide,  and 
it  led  directly  to  the  disastrous  fault  afterwards 
committed  of  mistaking  Waukegan  for  Chica- 
go. The  master,  judnng  that  he  had  steamed 
far  enough  from  Racine,  readily  concluded  that 
the  light  he  saw,  and  the  whistle  and  running 
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cars  he  heard  were  at  the  place  of  bis  nltiuule 
destination,  and  without  any  careful  veiifics- 
tion  of  his  opinion  he  attempted  to  enter  the 
port.  The  light  he  saw,  it  is  true,  was  a  while 
light,  like  that  at  Chicago.  But  there  were 
other  white  lights  on  the  west  shore  of  the  lake. 
Waukegan  had  one.  The  whistle  and  the  run- 
ning cars  were  not  peculiarities  at  ChKago. 
There  was  enough  in  his  sitoation  to  awaken 
doubt,  and  to  induce  caution.  We  think  that, 
in  his  circumstances,  the  attempt  he  made  to 
enter  the  port  was  inexcusably  rash.  It  was  not 
a  necessity.  His  duty  to  the  owners,  and  still 
more  to  the  freighters,  was  to  exercise  the  high- 
est prudence,  as  well  as  skill,  to  guard  against 
Ices.  According  to  his  testimony  he  might 
safeljr  have  remained  out  in  the  lake  until 
morning,  or  he  might  have  signaled  for  a  tug  to 
take  the  propeller  in.  It  was  nis  duty  to  do  one 
or  the  other.  He  did  neither.  He  testifies  be 
would  have  gone  out  into  the  lake  and  waited 
until  daylight  had  he  not  supposed  he  bad 
found  a  harbor.  He  had  no  right  to  act  upon 
such  a  supposition,  which  at  best  was  no  more 
than  a  careless  conjecture.  He  admits,  wliat 
must  be  evident,  that  be  could  have  seen 
plainer  bad  he  waited  till  daylight  before  at- 
tempting  to  enter,  and  that  he  might  bare 
known  the  pier  was  Waukegan  pier.  He  thinks 
a  tug  could  have  found  the  propeller  had  he 
signaled,  but  he  neglected  to  signal.  The  sec- 
ond engineer  also  testifies  that  uie  propeller  at- 
tempted to  enter  the  port  at  her  usual  speed  of 
eight  and  a  half  or  nine  miles  an  hour,  which, 
if  the  statement  be  correct,  was  much  too  great. 
It  is  true  his  statement  varies  from  the  ac- 
count given  by  the  master  and  chief  engineer; 
but  the  chief  engineer  and  the  master  wen 
both  upon  deck,  and  the  second  engineer  was 
in  immediate  charge  of  the  engine  until  within 
three  minutes  of  the  time  when  the  signal  was 
given  to  stop,  and  even  during  those  three 
minutes  the  chief  engineer  waaoutsideof  the  en- 
gine room.  The  second  engineer  mu8t,therefore, 
have  best  known  at  what  rate  of  speed  the  pro- 
peller was  moving.  In  view  of  all  this,  we  have 
no  hesitation  in  coming  to  the  conclusion, 
that  the  loss  sustained  by  the  libelants  is 
to  be  attributed  to  the  fault  of  the  carrier, 
and  not  to  the  excepted  dangers  of  lake  navi- 
gation. 

Were  it  necessary,  it  would  be  easy  to  show 
that  the  conduct  of  the  master  aft«r  the  vesMi 
was  stranded  was  entirely  unjustifiable.  It  was 
his  duty  even  then  to  take  aU  possible  care  of 
the  cargo.  He  was  bound  to  the  utmost  exer- 
tion to  save  it.  Losses  arising  from  dangers  of 
navigation,  within  the  meaning  of  theexceptioa 
in  the  bill  of  lading,  are  such  only  as  happen 
in  spite  of  the  best  human  exertions,  which  can- 
not be  prevented  by  human  skill  and  prudeooe. 
The  Niagara  v.  Cord**,  cited  above.  Bat  in 
this  case  no  effort  was  made  to  save  the  caigo. 
The  salt  was  not  thrown  overboud  until  after 
the  arrival  of  the  tug.  The  fog  had  then  lifted. 
The  wind  and  the  sea  had  su&ided.  It  is  evi- 
dent the  salt  might  then  have  been  saved,  if  U 
could  not  have  been  removed  before. 

Th6deareeof  the  Gireuii  Court  it  aiffirm»i,lA 
eotU. 

Cited-*  Saw/.,  640;  1  Holmes,  2S0;  «K.  Y^M- 
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WILLIAM  DOWNING.  Appt., 

V. 

JAMES  McCartney  et  ai. 

An  appeal  of  one  of  three  joint  defendants  not 
proper. 

Where  the  decree  below  was  joint  against  three, 
>nd  only  one  appealed,  and  there  is  notblngr  In  the 
record  showing  that  the  other  two  had  notice  of  the 
appeal,  or  that  they  refused  to  Join  In  It,  the  appeal 
will  be  dismissed. 

[No.  168.1 
Argwd  Apr.  4, 1870.    Beaded  Apr.  11,  1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Mr.  W.  C.  Oondy.  for  appellant. 
Mr.  James  HneheSt  for  appellees. 

Mr.  Gh^f  Jtutiee  Chase  delivered  the  opin- 
ion of  the  court: 

The  decree  below  was  joint  against  the  three 
complainants.  Only  one  has  appealed;  and  there 
is  nothing  in  the  record  showing  that  the  other 
complainants  had  notice  of  this  appeal,  or  that 
ther  refused  to  join  in  it. 

Th^  appeal,  iMr^ore,  miut  he  di*mis»ed. 


J08IAH  A.  NOONAN,  Plf.  in  Err., 

V. 

ALFRED  F.  R.  BRADLEY,  AdminUtrator, 
etc.,  of  John  B.  Lkk,  Deceased,  for  the  use 
of  the  Executors  of  Obbon  Towslet,  De- 
ceased. 

(See  S.  0..  9  WaU..  884.406.) 

Suite  by  administrator  out  of  hi*  State — plea  of 

itant  of  authority — eonstrueiion  of  contract. 

In  the  absence  of  special  statute  no  suit  can  be 
maintained  by  an  adralnietrator  In  his  official  ca- 
pacity, except  within  the  limits  of  the  State  from 
which  he  derives  bis  authority. 

If  be  desire*  to  prosecute  a  suit  in  anotlier  State, 
he  must  Brat  obtain  a  grant  of  administration 
therein,  in  accordance  with  Its  laws. 

The  rale  that  a  plea  to  the  merits  admits  the  rcp- 
reseatative  character  of  the  plaintiff,  and  his  right 
to  sue  in  that  capacity,  is  only  applicable  where  no 
other  plea  than  one  of  that  kind  is  Interposed. 

A  plea  which  puts  In  issue  the  representative 
character  of  the  plaintiff,  is  a  good  plea  in  bar  to 
the  action. 

A  party  who  takes  an  agreement  prepared  by 
aoother,  and  upon  its  faith  incurs  obligations,  or 
parts  with  his  property,  should  have  a  construction 
given  to  the  Instrument  favorable  to  him. 

Ad  agreement  not  to  enforce  a  bond,  which  is 
conditional  in  its  terms,  depending  for  Its  operation 
upon  the  happening  of  a  contingent  event,  by  the 
happening  of  that  event  t>eoomee  absolute,  and 
may  be  pleaded  as  release  to  an  action  on  the  bond. 

[No.  113.1 
Argued  Mar.  10, 1870.    Decided  Apr.  18,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

This  action  was  brought  in  the  court  below 
by  the  defendant  in  error,  on  a  certain  bond. 
The  defendant  interposed  three  pleas  to  the 
declaration.  The  plaintiff  having  demurred, 
the  court  sustained  the  demurrer,  and  entered 
judgment  in  his  favor  for  $7,615.41.  Where- 
apon  the  defendant  sued  out  this  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  H.    H.  Carpenter   and   J.  P. 
Walker,  for  plaintiff  in  error: 
8«e9  Walu 


Bradley,  a  foreign  administrator,  cannot 
maintain  this  suit  on  the  facts  as  stated.  With- 
out a  statute  giving  that  right  in  the  State 
where  suit  is  brought,  no  administrator  or  ex- 
ecutor can  sue  out  of  the  jurisdiction  appoint- 
ing him.  ■ 

Story,  Confl.  L.,  sees.  618, 618,  414;  Fenwiek 
V.  Sea/rt,  1  Cranch,  259;  Dixon  v.  Ramsay,  8 
Cranch,  828;  Doe\.  McFarland.  9  Cranch,  151; 
Kerr  v.  Moon,  9  Wheat. ,  665 :  Clement  Smith  v. 
BA.,  5  Pet.,  518. 

To  obviate  this  objection,  it  Is  claimed  that 
Bradley  has  acquired  some  right  to  maintain 
this  action  from  his  substitution  oy  the  Supreme 
Court  as  a  party  to  the  appeal.  To  this  we  an- 
swer: 

The  Supreme  Court  neither  did  nor  could  ap- 
point an  administrator,  nor  enlarge  or  diminish 
the  powers  of  one  already  appointed.  He  was 
allowed  to  be  substituted  in  that  record  to 
prosecute  that  suit;  which  he  did  do,  to  Its  full 
and  final  termioation — a  sale  and  confirmation 
of  the  mortgaged  premises. 
'  The  order  of  the  Supreme  Court  related  to 
that  case  only. 

This  action  is  not  an  execution  of  that  decree 
in  any  sense;  it  is  not  even  founded  upon  the 
decree,  as  a  cause  of  action.  This  action  is  on 
tlie  bond ;  and  whether  the  plaintiff  can  main- 
tain it  or  not,  depends  upon  the  general  princi- 
ples of  law,  which  are  clearly  settled  against 
such  right  by  the  decisions  before  quoted. 

The  preceding  objection,  if  well  taken,  is 
fatal  to  this  action. 

The  third  plea,  which  is  admitted  by  the  de- 
murrer to  be  true,  sets  out  a  full  defense  on 
the  merits. 

It  is  deemed  both  logical  and  legal  to  claim 
that,  from  the  failure  of  Lee's  title,  his  condi- 
tional covenant  not  to  enforce  the  bond  became 
an  absolute,  unconditional  "  covenant  perpet- 
ual," not  to  sue  or  enforce  it;  and  that  Noonan 
might  plead  the  covenant  in  bar  as  a  release  or 
estoppel  to  any  action  brought  after  the  failure 
of  title,  and  the  consequent  becoming  absolute 
of  the  covenant  not  to  sue. 

IT.  R.,448;l  Ld.  Raym.,688;8T.  R.,486; 
Cro.  Eliz.,.628;  2  Salk..  576:  12  Mod.,  415,  648; 
3  Salk.,  299;  Haatingt  v.  Dickinson,  7  Mass., 
153;  Upham  v.  Smith,  7  Mass.,  260;  SewaU  v. 
Sparrow,  16 Mass..  24;  Shed  v.  Pierce,  17 Mass., 
623. 

Mr.  James  S.  Brown,  for  defendants  in 
error: 

The  third  plea  sets  up  the  same  defense  of 
the  stipulation  on  the  bond,  and  the  failure  of 
title  set  up  in  the  foreclosure  suit.  It  also  sets 
up  Noonan's  voluntary  suit,  commenced  after 
the  decree  in  the  court  below  in  favor  of  Lee, 
and  after  all  the  installments  of  purchase  money 
were  due  by  the  terms  of  the  bond,  and  a  trial 
at  a  period  shown  by  the  record  set  forth  in  the 
declaration  subsequent  to  the  death  of  Lee.  But 
it  distinctly  alleges  that  the  cause  of  judgment 
against  Noonan  was  the  title  precisely  as  it 
stood  at  the  date  of  sale  to  Noonan  in  1806. 
So  that  no  failure  of  title  had  occurred  after 
the  decision  of  this  court  at  the  December 
Term,  1862,  or  after  the  commencement  of  the 
suit  to  foreclose  the  mortgage. 

The  identical  question  tried  in  that  suit  as  a 
defense,  and  pasaed  upon  by  this  court  in  favor 
of  the  plaintiff  as  administrator,  was  (supposing 
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the  allegation  in  the  plea  to  be  true)  re-tried  in 
the  Circuit  Court  of  Milwaukee  County  after 
the  death  of  Lee,  in  a  suit  of  which  the  plea 
does  not  allege  even  notice  to  the  plaintiff. 

The  Supreme  Court,  in  its  opinion,  after  a 
full  review  of  the  entire  title,  both  of  Lee  and 
Ortonsays:  "  We  find  thatNoonan's  title  has 
not  failed."  And  further,  as  to  the  breach  of 
the  stipulation  in  bringing  a  suit  to  enforce  the 
bond  as  well  as  the  mortgage,  they  say,  on  the 
same  page :  "  There  has  been  no  breach  of  the 
agreement  indorsed  on  the  bond." 

Noonan  v.  Lee,  2  Black,  607  (67  U.  8., 
XVII.,  280). 

We  have  already  shown  that  the  stipulation 
must  be  construed  in  connection  with  the  t>ond 
upon  which  it  is  indorsed.  The  lx>nd  calls 
atisolutely  for  payments  in  1,  2,  8  and  4  years, 
of  |1,000  each.  It  could  not  have  been  the  in- 
tention of  the  parties,  by  the  stipulation',  to  set 
aside  the  obligation  to  pay  at  those  times. 

The  stipulation,  connecting  it  with  the  terms 
of  the  bond,  was  legally  this:  Xoonan  should 
pay  at  the  several  times  mentioned  in  the  bond; 
and  if  before  such  payment  became  due,  the 
title  should  fail,  nothing  should  be  paid,  or  if 
incumbrances  should  be  found,  they  should  be 
deducted  from  the  payment.  When  all  the  in- 
stallments t)ecame  due  (Oct.  1, 1859),  and  no  in- 
cumbrances "  found,"  and  no  failure  of  title 
taking  place,  that  is,  all  parties  being  just  as 
they  were  at  the  date  of  the  bond,  then  Noonan 
was  to  look  to  the  covenant  for  his  security 
from  what  should  thereafter  arise,  but  not  re- 
fuse the  payment  of  the  bond. 

It  is  evident  that  a  failure  of  title  in  186S 
could  not  aid  a  default  of  payment  in  1869. 

The  Legislature  of  Wisconsin  authorizes  a 
foreign  administrator  to  sue  in  the  state  courts. 
He  wA  sued  and  obtained  a  decree  in  his  favor 
on  the  bond  and  mortgage;  the  subsequent  ap- 
pointment of  Ogdcn  could  not  devest  his  right 
so  acquired. 

Session  Laws  of  Wisconsin  of  1860,  25; 
Kane  v.  Paid,  14  Pet.,  83;  OhildreuY.  Bmory, 
8  Wheat.,  643. 

This  bond  and  the  mortgage  were  in  process 
of  foreclosure  in  the  United  States  Court  on 
beb(Uf  of  the  present  administrator,  long  be- 
fore Ogden  was  appointed. 

Pealt  V.  Phipps,  14  How.,  376. 

A  foreign  administrator,  having  once  ob- 
tained judgment  against  a  debtor,  can  by  virt- 
ue of  that  judgment  sue  anywhere. 

Talntadge  ▼.  Chappti,  16  Mass.,  71. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  questions  for  our  decision  in  the  present 
case  arise  upon  a  demurrer  to  the  pleas  of  the 
defendant;  but  it  will  tend  to  a  better  under- 
standing of  them  if  the  statement  of  them  is 
precedra  by  a  brief  outline  of  the  facts  dis- 
closed by  the  record. 

In  October,  18S5,  Koonan,  the  defendant  in 
the  court  below,  purchased  of  one  Lee,  and 
received  from  him  a  warranty  deed  of  certain 
real  property  situated  in  the  State  of  Wiscon- 
sin, and  for  the  purchase  money  gave  his  bond 
in  the  p>enal  sum  of  $8,000,  conditioned  to  pay 
$4,000  in  four  annual  installments,  with  inter- 
est, secured  by  a  mortgage  on  the  property. 
At  that  time  the  premises  were  in  the  posaes- 
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sion  of  one  Orton,  holding  them  adversely  to 
Lee,  and  in  consequence  of  this  fact  Noonsn 
required  from  Lee,  as  a  condition  to  the  de- 
livery of  the  bond,  an  agreement  against  its 
enforcement  in  case  the  title  to  the  land  should 
fail  (except  as  against  the  United  Stales  for 
the  portion  of  the  river — Milwaukee — beyond 
a  certain  designated  line),  and  to  deduct  from 
the  sum  stipulated  the  amount  of  any  incom- 
brances  which  might  be  found  on  ibe  prop 
erty.  Such  an  agreement  was  accordingly 
given,  and  was  indorsed  on  the  bond. 

A  clause  in  the  mortgage  provided  that  up- 
on default  of  Koonan  to  pay  an^  of  the  instaU- 
ments  of  the  principal  or  the  mterest,  or  the 
taxes  on  the  property  as  they  became  due,  the 
entire  principal  of  the  bond,  with  interest, 
should,  at  the  option  of  Lee,  be  immediately 
payable. 

In  March,  1869,  default  having  been  made 
in  the  payment  of  the  several  installments,  Lee 
elected  to  claim  the  entire  amount  as  due,  and 
brought  suit  against  Noonan  and  others  m  the 
Distnct  Court  of  the  United  States  for  the  Dis- 
trict of  Wisconsin,  then  exercising  circuit 
court  powers,  to  foreclose  the  mortgage,  pray- 
ing in  his  bill  for  a  sale  of  the  mortgaged 
premises,  the  payment  of  the  debt  secured, 
and  for  general  relief.  Noonan  answered  the 
bill,  setting  up  that  Lee's  (itle  had  failed  be- 
fore the  commencement  of  the  suit;  but  the 
court,  by  its  decree  made  in  January,  1860, 
found  that  there  was  due  on  the  bond  a  sum 
exceeding  $6,000,  and  directed  a  sale  of  the 
mortgMed  premises,  and  the  application  of  the 
proceedB  to  the  payment  of  the  amount  found 
due;  and  that  if  the  proceeds  were  insufficioit, 
the  Marshal  should  report  the  deficiency,  and 
Noonan  should  pay  it,  with  interest,  and  in  de- 
fault of  such  payment  the  complainant  should 
have  execution  therefor. 

From  this  decree  Noonan  appealed  to  tiiit 
court,  and  pending  the  appeal,  for  the  purpose 
of  trying  his  title  to  the  land  purchased.brongbt 
ejectment  in  one  of  the  Circuit  Courts  of  the 
State  of  Wisconsin,  against  Orton,  the  party 
in  possession.  He  then  gave  notice  to  Lee  of 
the  action,  and  required  nim  to  undertake  ita 
management.  Lee  at  once  retained  counsel, 
who  for  him  assumed  the  conduct  of  the  action. 

'  Pending  the  appeal  in  this  court,  and  the 
action  of  ejectment  in  the  state  court,  Lee 
died,  domiciled  in  New  York,  and  Bradley, 
the  plaintiff  in  this  case,  was  appointed  by  the 
proper  tribunal  in  that  State,  administrator  of 
his  estate.  On  his  application,  Bradley  was 
then  8ul)Stituted  as  representative  of  his  intes- 
tate on  the  record  in  the  case  on  appeal  in  this 
court. 

At  the  December  Term,  1862,  this  court 
gave  its  decision  in  the  case,  adjudging  that 
the  district  court  erred  in  ordering  the  defend- 
ant, Noonan,  to  pay  any  deficiency  which 
might  remain,  of  the  principal  and  interest  of 
the  mortgage  debt,  after  applying  the  proceeds 
of  the  sale,  and  that  complainant  have  execu- 
tion therefor.  To  this  extent  the  decree  wis 
reversed ;  on  other  particulars,  it  was  afSrmed. 

In  the  opinion  delivered  on  rendering  the 
decision,  the  court  otwerved,  that  upon  the 
facts  disclosed  by  the  record,  it  found  no  de- 
fect in  the  title  of  Lee,  and  that  Noonan's  title 
had  not  failed.    In  this  language  reference 
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was,  of  course,  had  to  the  title  as  it  appeared 
upon  the  evidence  presented  at  the  hearing  in 
the  district  court  in  January,  1860. 

Afterwards,  in  January,  1863,  final  judg- 
ment was  rendered  in  the  action  of  ejectment 
in  the  state  court  in  favor  of  Orton,  the  party 
in  possession,  and  against  Noonan,  upon  the 
ground  that  the  latter  was  not  seised  in  fee  of 
Uie  premises,  and  acquired  no  title  by  his  pur- 
chase from  Lee,  and  that  Orton  was  lessee. 

When  Lee  died,  there  were  effects  of  value 
belonging  to  him  in  Wisconsin,  and  in  Feb- 
ruary, l^S,  one  Thomas  L.  Ogden  was  duly 
appointed  administrator  of  those  effects  by  a 
tribunal  having  jurisdiction  of  that  matter  in 
that  State:  and  he  qualified  and  entered  upon 
the  discharge  of  his  duties  as  administrator, 
and  when  this  action  was  commenced,  had  in 
his  possession  the  bond,  given  by  Noonan  to 
Lee  on  the  purchase  of  the  premises. 

In  September,  1866,  Bradley,  as  adminis- 
trator of  the  estate  of  Lee  under  the  appoint- 
ment in  the  State  of  New  York,  brought  the 
present  action  upon  this  bond  of  Noonan.  The 
declaration  sets  forth  his  title  as  administrator 
under  this  appointment,  and  contains  four 
counts. 

The  first  count  is  on  the  penalty  of  the  bond 
simply.  The  second  sets  forth  the  bond  and 
its  conditions.  The  third  sets  forth,  besides 
the  bond  and  its  conditions,  the  agreement  in- 
dorsed on  the  bond,  and  the  proceedings  in 
the  foa-closure  suit. 

The  fourth  differs  from  the  third  count  in 
the  greater  particularity  with  which  it  details 
the  proceedings  in  the  foreclosure  suit. 

Each  of  the  several  counts,  except  the  fourth, 
concludes  with  the  averment  that  the  defendant 
has  not  paid  the  several  sums  mentioned  in 
the  bond,  or  any  of  them.  The  fourth  count 
contains  similar  averments,  with  the  exception 
of  the  statement  that  |53.66,  collected  on  the 
sale  under  the  decree  of  foreclosure,  had  been 
applied  on  these  sums. 

To  the  declaration  the  defendant  interposed 
three  pleas: 

1.  That,  as  to  the  supposed  causes  of  action 
mentioned  therein,  (he  plaintiff  is  not,  and 
never  has  been,  administrator  of  the  effects  of 
the  deceased. 

2.  That  Thomas  L.  Oeden  was  duly  ap- 
pointed, by  a  tribunal  in  Wisconsin,  adminis- 
trator of  the  effects  of  the  intestate  in  that 
State,  among  which  was  the  bond  in  suit,  and 
had  qualifl^  when  the  present  action  was 
brought. 

8.  That  the  title  of  Lee  to  the  premises  sold 
bad  fuled,  the  plea  setting  up  the  agreement 
indorsed  on  the  bond,  and  the  proceedings 
and  judgment  in  the  ejectment  suit  to  bring 
the  case  within  the  agreement.  The  averments 
of  the  second  and  third  pleas  will  be  more  fully 
stated  as  these  pleas  are  hereafter  considered. 

To  the  pleas  the  plaintiff  demurred;  the  cir- 
cait  court  sustained  the  demurrer,  and  the  de- 
fendant brings  the  case  to  this  court  on  writ  of 
error. 

The  inquiry  here  is;  what  is  the  legal  effect 
of  the  facts  presented  by  these  pleas  T 

The  first  plea  puts  in  issue  the  representative 
character  of  the  plaintiff  in  the  State  of  Wis- 
consin. It  denies  that,  as  to  the  causes  of  action 
stated  in  the  declaration,  he  is  or  ever  has  been 
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administrator  of  the  effects  of  the  deceased,  and 
thus  raises  the  question,  whether  an  adminis- 
trator appointed  in  one  State  can,  by  virtue  of 
such  appointment,  maintain  an  action  in  an- 
other State  to  enforce  an  obligation  du;  his  in- 
testate. And  upon  this  question  the  law  is  well 
settled.  All  the  cases  on  the  subject  are  in  one 
way.  In  the  absence  of  any  statute  giving  effect 
to  Ute  foreign  appointment,  all  the  authorities 
deny  any  efficacy  to  the  appointment  outside  of 
the  territorial  jurisdiction  of  the  State  within 
which  it  was  granted.  All  hold  that,  in  the  ab- 
sence of  such  a  statute,  no  suit  can  be  main- 
tained by  an  administrator  in  his  official  capac- 
ity, except  within  the  limits  of  the  State  from 
which  he  derives  his  authority.  If  he  desires 
to  prosecute  a  suit  in  another  State  he  must  first 
obtain  a  grant  of  administration  therein  in  ac- 
cordance with  its  laws. 

So  far  has  this  doctrine  been  extended  that 
in  Fenwiek  v.  Sear'g  Administratori,  1  Cranch, 
259,  where  the  plaintiff  had  obtained  letters  of 
administration  in  Maryland,  before  the  separa- 
tion of  the  District  of  Columbia  from  the  orig- 
inal States,  it  was  held  by  this  court  that  he 
could  not,  after  the  separation,  maintain  an 
action  in  that  part  of  the  district  ceded  bv  Mary- 
land by  virtue  of  these  letters,  but  that  he  must 
take  out  new  letters  within  the  district. 

The  same  doctrine  is  as  applicable  to  the  case 
of  executors  as  to  that  of  administrators;  the 
right  to  sue  in  lx>th  instances  depending  upon 
the  letters.  Diton't  Exrt.  v.  Bam»ay'*Bxr»., 8 
Cranch,  819. 

Whether  the  objection  to  the  character  of  the 
plaintiff  as  administrator  or  executor  should  be 
taken  by  a  plea  in  abatement  or  a  special  plea 
in  bar,  would  appear  to  have  been,  at  one  time, 
a  matter  upon  which  there  was  some  diversity 
of  opinion.  In  some  of  the  cases  the  language 
used  would  indicate  that  a  plea  in  abatement 
was  the  only  appropriate  form  in  which  the  ob- 
jection could  be  presented, whilst  in  other  cases 
the  objection  taken  by  a  special  plea  in  bar  has 
been  sustained.  It  was  sustained  by  this  court, 
when  taken  by  a  special  plea  in  bar.in  Fenwick  v. 
Seart'  Adminulraiort,  and  in  Dixon' >  ExeeiUort 
V.  Hanuap's  Ezeeutors,  already  cited.  In  the 
latter  case  a  foreign  executor  brought  an  action 
in  the  District  of  Columbia.    The  defendant 

£  leaded  that  he  had  not  obtained  letters  in  the 
district  or  in  the  United  States,  and,  on  demur- 
rer, the  plea  was  sustained. 

There  is  no  principle  in  pleading  which 
should  prevent  the  objection  from  being  taken 
in  this  way.  It  is  only  in  virtue  of  his  repre- 
sentative character  that  the  plaintiff  is  entitled 
to  the  matters  in  controversy,  and  a  plea  which 
denies  to  him  that  character  is,  in  its  nature,  a 
plea  in  bar  of  the  action. 

In  Langdon  v.  Potttr,  11  Mass.,  813,  the 
Supreme  Court  of  Massachusetts  held  direct- 
ly that  the  objection  taken  in  that  case, 
that  no  letters  of  administration  had  been 
granted  to  the  plaintiff  except  under  the  au- 
thority of  another  State,  was  pleadable  in  bar, 
and  in  referring  to  the  diversity  in  the  cases 
and  opinions,  as  to  the  form  of  the  plea  by 
which  the  objection  should  be  presented,  ob- 
served that  they  might  perhaps  be  "reconciled 
by  considering  the  plea,  that  the  plaintiff  is  not 
administrator,  as  one  of  those  which  may  be 
pleaded  in  bar  or  in  abatement."    "There  are 
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many  Buch  cages,"  said  the  court,  "where  the 
matter  of  the  plea  gnes  to  preclude  the  plaintiff 
forever  from  maintaining  the  action,  and  it  may 
therefore  be  pleaded  in  Bar;  yet,  as  in  point  of 
form  it  is  in  disability  of  the  plaintiff,  it  may 
also  be  pleaded  to  the  person.  These  obser- 
vations are  just,  and  explain  much  of  the  ap- 
parent conflict  in  the  decisions  of  different 
courts,  or  of  the  same  court  at  different  times. 

The  language  used  by  ttiis  court  in  CkOdren 
V.  BiMry,  8  Wheat.,  642,  andiran«v.  Panl,  14 
Pet.,  88,  cited  by  counsel,  was  not  intended  to 
deny  that  the  objection  to  the  authority  of  the 
plaintiff  as  administrator  or  executor  could  be 
taken  by  a  plea  in  bar,  but  was  only  intended 
to  indicate  that  the  objection  must  be  specially 
pleaded,  and  could  not  be  urged  on  demurrer 
to  the  declaration  for  alleged  insufficient  exhi- 
bition of  letters  testamentary,  when  profert  of 
the  letters  was  made,  or  under  a  plea  to  the 
merits. 

In  the  first  case  the  court  observed,  that  if  the 
defendant  desired  to  object  to  the  letters  as  in- 
■uffldent,  he  should  have  craved  oyer  of  them, 
and  had  them  brought  before  the  court;  that 
unless  oyer  was  craved  and  granted,  the  letters 
could  nol  be  judicially  examined;  and  then  add- 
3d  that  if  the  plaintiffs  were  not  ezecutore, 
that  objection  should  have  been  taken  by  way 
of  abatement,  and  did  not  arise  upon  a  demur- 
rer in  bar.  The  point  decided  was  that  the 
objection  could  not  be  taken,  when  profert 
of  letters  was  made,  without  oyer  of  them, 
and  did  not  arise  in  such  case  upon  demurrer. 
There  was  was  no  question  as  to  the  form  of 
the  plea  to  be  used,  if  the  objection  were  pre- 
sented in  that  way;  and  it  is  clear  that  no  de- 
termination as  to  the  form  was  intended. 

In  the  second  case  the  plea  was  rum  auump- 
tit,  which  admitted  plaintiff's  right  to  sue.  It 
was  objected  that  the  letters  testamentaiy  ap- 
peared on  their  face  to  have  been  granted  m 
violation  of  the  law  of  Maryland,  but  the  court 
observed  that  the  plea  was  the  general  issue, 
and  tliat  a  judicial  examination  into  their  va- 
lidity could  only  be  gone  into  upon  a  pica  in 
abatement,  meanini;  evidently  that  such  exami- 
nation could  not  Be  bad  unless  the  objection 
were  taken  by  special  plea.  There  was  no  in- 
tention on  the  part  of  the  court  to  determine  as 
to  the  form  of  the  special  plea  in  such  cases. 

The  objection  to  the  character  of  the  plaint- 
iff as  administrator  in  this  case,  is  not  waived 
by  the  third  plea,  which  goes  to  the  merits,  as 
contended  by  counsel.  One  plea  in  bar  is  not 
waived  bv  the  existence  of  another  plea  in  bar, 
though  tne  two  may  be  inconsistent  in  their 
averments  with  each  other.  The  remedy  of  the 
plaintiff  in  such  case  is  not  by  demurrer,  but 
by  motion  to  strike  out  one  of  the  pleas,  or  to 
compel  the  defendant  to  elect  by  which  he  will 
abide.  But  here  there  is  no  inconsistency  in 
the  pleas;  the  one  denying  any  right  in  the 
plaintiff,  in  his  capacity  as  aidminUtrator,  to  the 
subfect  of  controversy,  and  the  other  the  release 
of  tAe  defendant  from  liability  on  the  bond  in 
suit  by  failure  of  its  consideration.  The  aver- 
ments of  both  may  be  true. 

The  proposition  of  law  which  the  counsel  in- 
vokes, that  a  plea  to  the  merits  admits  the  rep- 
resentative character  of  the  plaintiff,  and  his 
right  to  sue  in  that  capacity,  is  only  applicable 
where  no  other  plea  than  one  of  that  kind  is 
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interposed;  it  does  not  apply  where  a  special 
plea  traverses  that  character.  A  plea  denying 
that  an  intestate  entered  into  the  obligation 
upon  which  the  action  is  brought,  or  avening 
that  he  was  released  therefrom,  standing  alone, 
is, undoubtedly,  an  admission  of  the  representa- 
tive character  of  the  plaintiff  to  the  extent 
stated  in  the  declaration,  and  if  that  statement 
is  consistent  with  the  grant  of  letters  within  the 
State,  is  also  an  admiwion  of  his  right  tosoe  fai 
that  capacity.  The  execution  or  the  release  of  the 
obligation  is  in  such  case  the  only  matter  in  issne 
and  of  course  is  the  only  matter  upon  which 
evidence  need  be  called  or  argument  had.  Bat, 
in  the  case  at  bar,  had  there  been  no  other  plea 
than  the  third  plea,  which  goes  to  the  merits, 
the  character  of  the  plaintiff,  as  administrator 
in  Wisconsin,  would  not  have  been  admitted, 
for  the  reason  that  the  declaration  states  that 
the  grant  of  administration  to  him  was  t^  lottos 
issued  in  the  State  of  New  York,  and  the  plea 
to  the  merits  only  admits  the  title  as  stated  in 
the  declaration. 

This  effect  of  a  plea  to  the  merits  was  decided 
as  long  ago  at  the  time  of  Lord  Holt,  in  the  case 
of  Adanuy.  T%e  Terre  tenant* o^ Satage.tHoi- 
em,  134.  In  that  case  the  plamtiff  brought  a 
»eirefaeia»  against  the  defendants,  reciting  ■ 
judgment  recovered  bv  his  intestate  aga&iit 
Savage,  and  tliat  administration  was  committed 
to  him  by  the  Archdeacon  of  Dorset,  whose  ju- 
risdiction did  not  extend  to  the  place  where  the 
judgment  was  rendered.  The  terre- tenants  trav- 
ersed the  seisin  of  Savage,  and  the  finding  being 
against  them,  motion  in  arrest  of  judgment  waa 
made,  on  the  ground  that  the  administration 
committed  to  the  plaintiff  was  void.  It  was 
urged  for  the  judgment,  that  though  the  plaint- 
iff had  shown  a  bad  title,  the  defendants  not 
traversing  it,  or  taking  any  advantage  of  the 
invalidity  of  the  administration,  but  pleading 
to  the  merits,  admitted  that  tiie  plaintiff  was 
entitled  to  sue,  and  should  not  be  permitted, 
when  the  right  was  tried  A^inst  them,  to  con- 
trovert what  they  had  declined  to  insist  upon; 
but  Chief  Jn*KeeYio\i  said:  "If  the  plaintiff 
had  not  set  forth  what  kind  of  administratioo 
he  claimed  by,  but  only  generally  alleged  him- 
self administrator  of  the  goods  and  ctiattels  of 
the  intestate,  and  the  defendant  had  not  pot 
you  upon  showing  it  by  craving  oyer  of  the  let- 
ters of  administration,  as  he  might  have  done, 
but  pleaded  over;  that  had  been  an  admission 
of  the  plaintiff's  having  a  right  of  suing  as  ad- 
ministrator as  he  had  alleged."  And  after  stat- 
ing that  the  plaintiff  made  title  to  himself  ^ 
an  administration  which  was  invalid,  the  (Mtf 
Ju«tiM  continued :  "And  when  you  yourself 
aiUrm  this  to  be  your  title,  how  can  we  intend 
you  have  another;  for  of  your  own  showing 
this  is  your  title, which  is  manifestly  bad?  And 
there  is  a  vast  difference  where  a  title  does  not 
appear  fully  for  the  plaintiff,  and  thenar^  will 
not  controvert  with  nim  about  that,  for  then  it 
may  t)e  well  presumed  if  the  party  were  not 
well  satisfied  of  plaintiff's  title  he  would  hsn 
insisted  on  it  in  due  time,  and  where  the  plaint- 
iff himself  shows  he  has  no  title,  for  then  the 
court  has  no  room  for  intendment"  the  au- 
thority of  this  case  has  not,  so  far  as  we  in 
aware,  ever  been  doubted,  and  were  there  do 
other  ground  against  the  position  of  the  plsint- 
iff,  it  would  be  decisive. 
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The  substitution  in  this  court  of  the  plaintifl 
«8  administrator,  in  place  of  the  intestate,  in 
Koonan  v.  Lee,  does  not  affect  the  present  case, 
or  give  the  plaintiff  any_  greater  right  of  action 
than  if  no  such  substitution  had  ever  been  made. 
It  only  authorized  the  further  prosecution  of 
that  suit  in  his  name,  and  gave  no  right,  and 
-could  give  no  right,  to  prceecute  any  other  suit 
in  his  name. 

Nor  is  the  position  of  the  plaintiff  aided  by 
the  Statute  of  Wisconsin,  which  enables  f  orei^ 
«xecutor8  and  administrators  to  sue,  in  certain 
cases,  in  the  courts  of  that  State.  That  statute 
only  applies  where  no  executor  or  adminis- 
trator of  the  estate  of  the  decedent  has  been 
appointed  in  the  State,  and  then  only  in  the 
«puniies  where  the  foreim  executor  or  admin- 
istrator has  filed  in  the  Probate  Court  an  au- 
thenticated copy  of  liis  appointment. 

The  second  plea,  like  the  first,  puts  in  issue 
the  representative  character  of  the  plaintiff  in 
Wisconsin;  not  bv  direct  denial,  as  in  the  first 
plea,  but  by  averring  that  there  were  effects  of 
the  decedent  in  that  State  at  the  time  of  his 
death,  among  which  was  the  bond  in  suit;  that 
an  administrator  of  those  effects  had  been  duly 
appointed  and  qualified,  and  had  entered  upon 
and  was  engaged  in  the  discharge  of  his  duties 
«8  such  officer  at  the  time  the  action  was  com- 
menced, and  that  by  reason  of  this  appoint- 
ment and  qualification,  the  effects  of  the  dece- 
dent, under  the  laws  of  Wisconsin,  were  vested 
in  him,  with  all  rights  of  action  in  relation 
thereto,  and  that  as  a  consequence  the  letters 
issued  to  the  plaintiff  In  the  State  of  New 
York,  with  reference  to  the  causes  of  action 
stated  in  the  declaration,  are  void  and  of  no 
«ffect. 

This  plea  is  a  good  plea  in  bar  to  the  action. 
The  bond  in  suit  was  bona  notabilia  in  Wiscon- 
sin, and  a  plea — that  the  subject  of  action  con- 
stituting such  bona  notabiUa  was,  on  the  death 
of  the  decedent,  in  another  iurisdiction  than 
the  one  which  appointed  the  administrator 
suing  as  plaintiff — has  always  been  a  good  an- 
swer to  the  action.  It  is  an  averment  of  facts 
-which  in  law  excludes  all  right  to,  and  control 
over,  the  property  in  that  State  by  the  foreign 
administrator.  See,  1  Saund.,  274,  note  3; 
Stoket  y.  Bate,  5  Bam.  &  C,  491. 

The  third  plea  sets  up  a  defense  to  the  action 
on  the  merits,  namely:  that  the  title  to  the 
premises,  for  .the  consideration  of  which  the 
bond  in  suit  was  given,  has  failed ;  and  that,  as 
«  consequence,  under  the  agreement  of  the  in- 
testate, the  right  to  enforce  the  bond  has  ceased. 

This  plea  alleges  that  the  bond  in  suit  was 
given  only  in  consideration  of  the  conveyance 
of  a  warranty  deed  bv  the  intestate,  and  an 
agreement  that  in  case  his  title  failed  he  would 
not  enforce  the  bond,  and  that  by  judicial  pro- 
ceedings, of  which  the  intestate  had  notice  and 
took  charge,  it  was  determined  that  the  inte8^ 
ate  was  not  seised  at  the  time  he  executed  tlie 
deed  in  fee  of  the  premises,  but  that  Orton,  the 
party  then  in  possession.was  thus  seised  of  them. 

The  effect  of  this  plea  depends  upon  the  con- 
struction which  is  given  to  the  agreement  of 
the  intestate  not  to  enforce  the  bona  in  case  his 
title  failed.  The  plaintiff  contends  that  this 
agreement  ceased  to  have  any  operation  after 
the  maturity  of  the  bond  or  the  forfeiture  of 
the  penalty;  and  that  if  subsequently  the  titie 
See  9  Wall.  U.  S.,  Book  19. 


failed,  that  fact  could  not  be  pleaded  with  the 
agreement  in  bar  to  an  action  on  the  bond, 
either  by  way  of  release  or  estoppel. 

The  argument  presented  in  support  of  this 
construction  is  founded  mainly  upon  the  im- 
probability that  the  parties  could  have  contem- 
plated a  postponement  of  payment  beyond  the 
period  stipulated  in  the  bond.  They  could  not, 
says  the  counsel,  have  intended  to  set  aside  the 
obligation  to  pay  at  those  times;  and  it  would 
have  been  a  violation  of  the  spirit  of  the  agree- 
ment for  the  vendee  to  have  refused  the  pay- 
ments as  they  became  due,  if  the  titie  had  not 
then  failedw 

Undoubtedly,  the  parties  contemplated  that 
the  payments  would  be  made  as  they  matured, 
but  they  also  contemplated  that  payments 
should  cease  whenever  the  title  of  the  grantor 
failed.  They  may  have  supposed  that  the  va- 
lidity of  the  title  would  be  determined  to  their 
satisfaction  before  the  maturity  of  any  of  the 
installments  stipulated,  but  they  have  inserted 
no  provision  in  the  agreement  which  limits  its 
operation  to  that  or  to  any  other  period.  It  is 
a  perpetual  covenant  not  to  enforce  the  bond 
upon  the  happening  of  a  certain  event.  It  mat- 
ters not  that  the  obligee  or  his  representative 
might  have  compelled  Its  payment  before  the 
happening  of  that  event,  what  would  have 
been  the  rights  of  the  obligor  in  that  case; 
whether  be  would  have  had  any  remedy  to  re- 
cover iMck  the  amount  paid,  or  would  have 
been  compelled  to  look  to  the  covenant  of  war- 
ranty in  his  deed,  are  questions  not  now  before 
us  for  determination.  It  is  sufficient  for  our 
present  consideration  that  the  bond  has  not  as 
yet  been  enforced,  and  the  title  to  the  property 
which  the  intestate  sold  and  undertook  to  con- 
vey to  the  defendant  has  failed.  It  would  be 
agkinst  manifest  justice  if,  under  these  circum- 
stances, the  representative  of  the  vendor,  not- 
withstanding the  vendor  had  no  title  to  con- 
vey, could  recover  of  the  defendant  as  though 
the  vendor  had  transferred  to  hhn  a  good  and 
perfect  one. 

If  there  were  any  doubt  as  to  the  construc- 
tion which  should  be  given  to  the  agreement  of 
the  intestate,  thatconstnictionshouldbeadopted 
which  would  be  more  to  the  advantage  of  the 
defendant,  upon  the  general  ground  that  a 
party  who  takes  an  sgreement  prepared  by  an- 
other, and  upon  its  faith  incurs  obligations  or 
parts  with  his  property,  should  have  a  con- 
struction given  to  the  instrument  favorable  to 
him;  and  on  the  further  ground  that  when  an 
instrument  is  susceptible  of  two  constructions 
— the  one  working  injustice  and  the  other  con- 
sistent with  the  right  of  the  case — that  one 
should  be  favored  which  standeth  with  the 
ri^t.    Mayer  v.  Isaac,  6  Mees.  &  W.,  613. 

This  agreement  not  to  enforce  the  bond, 
which  is  conditional  in  its  terms,  depending  for 
its  operation  upon  the  happening  of  a  contin- 
gent event,  has,  by  the  happening  of  that  event, 
become  absolute,  and  may  be  pleaded  as  a  re- 
lease to  the  action.  It  constitutes,  in  fact,  a 
part  of  the  condition  of  the  bond,  qualifving  its 
provisions  for  the  pavment  of  the  installments 
of  the  principal  and  interest,  and  declaring,  in 
effect,  that  the  payments  shall  not  be  required, 
and  the  obligation  of  the  bond  shall  cease,  in 
case  the  event  designated  happens.  Burgh  v. 
Preeton,  8  T.  R,  488. 
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The  decision  in  the  foreclosure  suit  only  de- 
termined that,  at  the  time  the  hearing  was  had 
in  that  case  in  the  District  Court,  in  January, 
1880,  the  title  had  not  failed.  The  language 
of  the  court  in  rendering  the  decision  shows 
this.  It  says:  "As  the  facts  are  disclosed  in 
the  record,  we  find  no  defect  in  the  title  of 
Lee.  We  find  that  Noonan's  title  has  not  failed, 
and  no  incumbrance  upon  the  property  is 
shown.  There  has  been,  therefore,  no  breach 
of  the  agreement  indorsed  on  the  bond,  nor  has 
there  been  any  breach  of  the  covenant  of  gen- 
eral warranty  in  Lee's  deed  to  Noonan."  The 
case  is  entirely  changed  now :  and  facts  not  ex- 
isting, or  at  least  not  established  then,  but  since 
determined  by  judicial  proceedings,  present  a 
case  upon  which  this  court  has  heretofore  never 


We  are  of  opinion  that  the  pleas  of  the  de- 
fendant constitute  a  bar  to  the  action,  and  that 
the  circuit  court  erred  in  sustaining  the  de- 
murrer to  them. 

It  foOoxBt  that  its  judgment  must  be  rtntnea, 
and  tht  eauM  remaTided  for  further  proceedings. 

Mr.  Justice  Clifford,  dissenting: 
I  dissent  from  the  opinion  and  judgment  of 
the  court  in  this  case  upon  two  grounds,  which 
I  will  proceed  to  state  without  entering  at  all 
into  the  argument  to  support  the  respective 
propositions:  „    ^,„ 

1.  Because  I  think  that  the  alleged  disability 
to  sue  should  have  been  pleaded  In  abatement 
and  not  in  bar.  Undoubtedly,  a  different  rule 
of  pleading  prevailed  at  common  law,  but  there 
are  three  reported  decisions  of  this  court  in 
which  it  is  held  that  such  a  plea,  in  a  case  like 
Uie present,  must  be  in  abatement;  and  in  view 
of  our  complicated  system  of  jurisprudence,  I 
am  not  inclined  to  overrule  those  cases.  They 
have  been  regarded  as  authorities  for  many 
years,  and  I  am  of  the  opinion  that  the  rule 
which  they  establish  is  a  better  one  as  a  rule  of 
pleading  in  the  Federal  Courta  than  the  rule 
which  prevailed  at  common  law.  Childress  v. 
Bmarv,  8  Wheat..  642;  Kam  v.  Paut,  14  Pet., 
88;  Ventres*  V.  Smith,  10  Pet.,  161. 

2.  I  am  also  of  the  opinion  that  the  decree 
in  the  former  suit  is  conclusive  as  to  the  rights 
of  the  parties,  and  that  it  constitutes  a  com- 
plete answer  to  the  defense  in  the  present  suit. 
2f<xman  v.  Lee,  8  Black.  499  [67  U.  8.,  XVII.. 
278]. 

Mr.  Justice  Swayne  and  Mr.  Justice  HsltIm 
concur  in  this  dissenting  opinion. 

Clted-12  Wall.,  MB ;  a  Minn.,  306 ;  102  Maaa.,  M2 ; 
S9  Wis.,  118. 


DADE  HOOEY  btai-.,  Complainants,  Appt*., 

«. 

JE88B  B.  WILSON. 

(Bee  8.  C,  S  WalL,  m-fOt,  NoU.) 

Parties,  who  necessary — objection  to  want  of. 

In  an  aotioa  by  an  heir  to  avoid  a  Judicial  sale 
made  to  the  receiver  of  tbe  estate,  the  complainant 

NOTH.— HTwn  parttCT  Interested  an  nttmeroua, 
oart  mau  maii^ain  a  bfU  in  equity  for  beneJUof  all. 
See  note  to  Smith  v.  Swormstedt,  67  0. 8.  (18  How.), 
288  ;  and  note  to  Bacon  v.  Bobertson,  M  U.  B.  XV., 
499. 
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in  the  decree  of  sale,  and  the  other  heiri,  are  Indh- 
pensable  parties. 

A  decree  rendered  without  their  presence  wlU  &» 
reversed,  although  the  objection  was  not  taken  in 
the  court  below. 

[No.  156.] 
Argued  Mar.  SO,  1870.    Decided  Apr.  18, 1870. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
This  case  grew  out  of  the  case  of  Ingk  v. 
Jones,  ante,  621,  recently  decided  in  this  coart 
In  that  case  a  decree  was  entered  for  the  sale 
of  certain  property  in  Washington.     Jesse  B. 
Wilson  was  the  purchaser  at  tbe  aale. 

The  complainants  flled  exceptions  to  the  rad- 
flcation  of  the  sale,  which  were  overruled.  Thfr 
sale  was  ratified,  the  purchase  money  paid,  and 
a  deed  executed  to  the  purchaser. 

After  this,  the  complainants  filed  a  bill  in  tbe- 
Supreme  Court  of  the  District  of  Columbia 
against  Wilson,  to  set  aside  the  sale. 

After  a  hearing  on  its  merits,  the  bill  was  dis- 
missed, the  present  appeal  taken  from  the  de- 
cree of  dismissal.  The  question  ot  defect  of 
parties  was  not  raised  in  the  court  below.  By 
agreement  of  counsel,  certain  additions  were 
made  to  the  record  after  the  case  was  brought 
here,  to  have  the  same  effect  as  if  returned 
under  a  writ  of  diminution. 

A  further  statement  of  the  case  appears  in  tbe 
opinion  of  the  court. 

Mes»rs.  WUliam  A.  Heloy  and  S.  J> 
Brent,  for  appellants: 

A  receiver's  incapacity  to  purchase  at  any 
sale  of  the  trust  property,  is  well  settled  on  prin- 
ciple and  authority. 

Anderson  v.  ATiderson,  9  Irish  Eq.,  24;  £r 
parte  James,  6  Ves.,  708;  Watson  v.  Bireh,  t 
Yes.,  Jr.,  53. 

In  White,  Eq,  Cas.  (65  Law  Lib.,  138),  it  it 
stated  that  a  trustee  cannot  purchase  before  tbe 
master,  under  a  decree  of  sale. 

An  in  page  42  of  same  book  it  is  stated  that 
the  disability  equally  applies  where  the  trustee 
buys  at  a  sale  under  an  adverse  proceeding  and 
at  a  judicial  sale,  as  at  his  own  sale  under  hi» 
powers  as  trustee. 

To  the  same  effect,  see,  Ghapin  v.  WlsftJ.  Clark. 
Ch.,  464;  4  Kent,  Com.,  517,  n.  e;  Campbell 
V.  Johnson,  1  Sandf.  Ch..l48;  McGinns.  Shoe/- 
fer,  7  Walls.,  412;  Callis  v.  Bidout,  7  Oill* 
J.,2,7;  BeUy.  Webb.  2  Gill.,  164,  170;  Biert- 
S(m  V.  Tappen.  5  Johns.  Ch.,  498;  Datmu  v. 
Fanning,  2  Johns.  Ch.,  260;  65  Law  Lib.,  148; 
DeCartes  v.  DeChaumont,  3  Paige,  178;  Bott- 
uieU  V.  Deieees,  2  Black.  613  (67  U.  8..  XVIL, 
809);  Hopkins  v.  Lee.  6  Wheat.,  109. 

These  references  show  that  the  sale  in  Ameri- 
can courts  lis  even  more  stringent  than  in  En- 
gland. 

Messrs.  W.  S.  Cox  fmd  W.  D.  JimiwiAf, 
lor  appellee : 

The  first  objection  to  the  final  relief  asked  by 
the  bill,  is  the  want  of  proper  parties. 

The  suit  could  not  be  instituted  by  some  in 
the  names  of  others.  Those  not  joined  are  not 
stated  to  be  unknown,  and  it  is  not  a  cose  rec- 
ognized in  tbe  books  for  a  suit  for  the  benefit  of 
parties  not  joined;  as  where  parties  are  too 
numerous,  or  are  members  of  a  large  association 
or  of  a  large  class. 

See  Story,  Eq.  PI.,  ch.  4. 

Even  if  the  appellee  had  no  abeolate  right  to 
purcliase,  yet  it  can  hardly  be  denied  that  in 
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the  discretion  of  the  court  he  might  be  admitted 
to  bid  and  purchase.  The  court  knew  that  he 
bad  been  Uie  receiver,  and  it  was  certainly  at 
liberty,  notwithstanding  that,  to  allow  him  to 
purchase.  It  was  a  matter  for  its  discretion, 
and  its  action  could  not  be  reviewed  on  apiKsal. 
The  theory  of  a  chancery  sale  is,  that  the  bid  at 
the  public  sale  is  merely  an  offer  to  the  court, 
which  is  accepted  by  its  order  of  ratification  of 
the  sale. 

As  the  court  is  presumed  to  be  competent  to 
protect  the  interests  of  all  parties  it  is  certainly 
competent  to  accept  an  offer  from  anybody,  no 
matter  what  his  relations  to  the  property. 

See  Hill,  Trust.,  686,  citing  CcmpbtU  y. 
WaUcer,  5  Ves.,  678. 

Mr.  Justiee  Swajme  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Supreme  Court  of  the  District  of  Colum- 
bU. 

The  case  presented  by  the  record,  so  far  as  it 
is  necessary  to  state  it,  is  as  follows:  the  com- 
plainants represent  themselves  to  be  heirs  at  law 
of  Ann  R.  Dermott.  deceased,  and  allege  that 
they  bring  their  bill  against  the  defendant  "  for 
themselves  and  the  other  heirs  at  law  of  the 
said  Ann  R.  Dermott. "  The  bill  alleges  that  by 
virtue  of  a  decree  of  sale  in  the  case  of  Zepha- 
MoA  Jonet  v.  Strinsfellow  and  othen,  wherein 
theee  complainants  and  others  were  defendants, 
Wilson,  the  defendant  in  this  suit,  became  the 

Surchaser  of  certain  real  estate  of  the  said  Ann 
L  Dermott,  deceased,  which  is  particularly  de- 
scribed;  that  this  purchase  was  made  by  Wil- 
son on  the  2d  of  January,  1867,  from  the  tnist- 
ees  named  in  the  decree;  that  long  prior  to 
the  purchase,  and  prior  to  the  rendition  of  the 
decree  under  which  the  sale  was  made,  Wilson 
was,  bv  order  of  the  court  in  that  case,  ap- 
pointed receiver  of  the  estate  of  Ann  R.  Der 
mott.  with  authority  to  manage  and  rent  the 
property;  which  appointment  he  accepted,  and 
executed  his  bond  as  such  receiver,  which  was 
accepted  and  approved;  that  he  collected  a  large 
amount  of  rents  as  such  receiver;  that  he  was 
receiver  down  to  the  time  of  the  purchase  in 
question,  and  still  continued  to  be  such.  It  is 
averred  that  by  reason  of  his  fiduciary  relation  to 
tbe  property  in  question  he  was  incapacitated  to 
puidiase;  that  the  sale  is  void  at  the  election  of 
the  comphtinants;  and  that  they  elect  to  avoid 
It.  and  to  have  the  property  resold  at  the  risk  of 
WUaoo.  The  bill  prays  for  appropriate  special , 
and  for  general  relief.  Wilson  answered.  The 
answer  Mmitsthe  decree  of  sale,  the  sale  by  the 
tnMteee  appointed  to  make  it,  the  purchase  by 
Wnaon.  and  that  he  was  receiver  as  alleged  in 
tbe  bilL  It  denies  tliat  he  was  incapacitated  to 
ynoff,  and  insists  that  the  sale  was  valid.  It  avers 
that  be  has  paid  all  the  purchase  money,  and 
TvaairftA  a  deed  for  the  property. 

We  paas  by  the  questions :  whether  the  proper 
raflpMSdy  of  the  complainants  was  not  by  appeal 
Item  tae  order  of  the  court  below  confirming  the 
aallL  ;  and  whether  the  bill  is  not  fatally  defective 
oaTivi  face  in  not  averring  such  confirmation 
»U  wito  filed.  These  points  have  been  fully 
*,  but  the  view  which  we  take  of  the  case 
I  it  unnecessary  to  decide  them.  The  de- 
f(aM  Cbit  the  validity  of  the  sale  is  r»»  Judicata 
I  of  the  proceedings  of  these  complain- 
ift  Wall. 


ants,  touching  the  order  of  confirmation,  is  not 
set  up  in  the  answer  and  cannot,  therefore,  be 
considered. 

But  Zephaniah  Jones,  the  complainant  in  the 
suit  in  which  the  decree  of  sale  was  made,  and 
the  other  heirs  at  law  of  Ann  R.  Dermott,  are 
indispensable  parties.  No  relief  can  be  given 
in  the  case  before  us  which  will  not  serfously 
and  permanently  affect  their  rights  and  inter- 
ests. According  to  the  settled  rules  of  equity 
jurisprudence,  the  case  cannot  proceed  without 
their  presence  before  the  court.  The  objection 
was  not  taken  by  the  defendant,  but  the  court 
should,  «ua  gponte,  iiave  caused  the  bill  to  be 
properly  amended,  or  have  dismissed  it,  if  the 
amendment  were  not  made.  Instead  of  this 
being  done  the  cause  was  heard  and  decided 
upon  its  merits.  This  was  a  manifest  error. 
The  decree  must,  therefore,  be  reversed,  and  the 
cause  remanded  to  the  court  below.  In  that 
court  both  parlies  can  take  leave  to  amend  and 
can  modify  their  pleadings  so  as  to  exhibit  the 
case  as  they  may  desire  respectively  to  present 
it.  If  testimony  be  necessary,  that  also  can  be 
taken.  We  do  not  consider  the  supplement  to 
the  record  filed  in  this  court  as  before  us.  It 
was_  not  in  the  case  in  the  court  below.  To  rec- 
ognize it  here  would  involve  the  exercise  of  orig- 
inal instead  of  appellate  jurisdiction.  Whether 
it  was  competent  for  the  receiver  to  buy  at  the 
sale  made  by  the  trustees  Is  a  point  upon  which 
we  express  no  opinion.  We  have  not  reached 
it,  and  have  not,  therefore,  had  occasion  to  con- 
sider the  subject. 

It  M  ordered  that  the  decree  of  the  court  below 
be  reversed,  and  that  the  cause  be  remanded,  with 
directions  to  that  court  to  proceed  ineottformit]/  to 
this  opinion. 


THE    MICHIGAN   INSURANCE   BANK, 
PKjf.  in  Err.. 

V. 

ANSON  ELDRED. 

(See  S.  C  9  WoU..  &M-S54.) 

Bfeet  of  copartnership  agreement  on  firm 
paper— authority  to  fiU  blanks— presumption 
of  date — improper  instruction. 

A  bona  flde  holder  of  negotiable  paper  Indorsed 
b7  a  flrm,  Is  not  affected  by  a  restriction  in  the  oo- 
partnership  agreement  unknown  to  bim,  that 
neither  of  tbe  partners  shall  eagafte  tbe  oiedlts  of 
tbe  arm  outside  of  the  partnership  business. 

A  party  who  is  authorized  by  the  oourse  of  busi- 
ness of  a  firm,  may  fill  blanks  In  their  negrotiable 
paper. 

Tbe  preeumptton  of  law  Is,  that  an  indorsement, 
if  without  date,  was  made  at  the  time  the  bill  or 
note  was  executed,  and  before  tbe  same  was  nego- 
tiated to  tbe  bolder. 

When  a  prayer  for  Instruxitlon  is  presented  to  tbe 
court,  and  tbere  is  no  evidence  to  support  the  the- 
ory of  fact  wtilch  it  assumes,  tbe  prayer  for  In- 
gtruotton  should  be  denied,  and  if  given  by  tbe 
court  it  Is  error. 

[No.  146.1 
Argued  Mar.  SS,  1870.   Beaded  Apr.  18,  1870. 


N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 


I 


KoTB.—iVeoi>eiab(e  paper  executed  {nblan^t.  Blanto 
fOled  in  in  ntgotUMe  paper ;  riahts  of  t>ona  flde  hold- 
en.  See  note  to  Bank  of  Plttsburgb  v.  Neal,  08  D.8. 
ZVl.,  323. 

7(tt 


Digitized  by 


Google 


6M-M4 


HurBSMX  Court  oy  tkx  Ukitid  th-AXKa. 


D>o.  Tbrm, 


This  action  was  brought  in  the  court  below, 
bv  the  plaintiff  in  error,  against  Anson  Eldred, 
William  Balcom  and  Elisha  Eldred,  compos- 
ing the  firm  of  Eldred  &  Balcom.  as  indorsers 
of  a  certain  promissory  note  for  (4,000.  Sum- 
mons was  served  on  Anson  Eldred,  the  only 
defendant  residing  within  the  District  of  Wis- 
consin, and  the  only  one  who  appeared  in  the 
cause. 

The  trial  below  having  resulted  in  a  verdict 
and  judgment  lo  favor  of  the  defendant,  the 
plaintiff  sued  out  this  writ  of  error. 

The  facta  of  the  case  are  fully  stated  by  the 
court. 

Mr.  Wm.  P.  Jjiynde,  for  plaintiff  in  error: 

The  plaintiff  was  the  holder  of  negotiable 
paper  received  before  due,  for  a  valuable  con- 
sic^ration.  The  court  erred  in  allowing  to  be 
read  in  evidence  a  clause  from  the  articles  of 
copartnership  of  Eldred  &  Balcom,  tending 
to  impair  the  validity  of  the  paper,  without 
any  proof  of  notice  to  plaintiff. 

Goodman  v.  Simondt,  20  How.,  848  (61  U! 

5  XV.,  834);  Murray  v.  Lardner,  2  Wall., 
110(fi9U.  8.,  XYIl..  857). 

This  is  a  familiar  principle,  constantly  re- 
ferred to  in  the  municipal  and  county  bond 
cases  80  frequently  before  this  court. 

The  Circuit  Court  in  giving  the  instruction 
that  "If  the  note  in  suit  was  never  actually 
negotiated  to  the  Bank,  but  got  up  by  Eldred 
and  accepted  by  the  Bank  in  pursuance  of  a 
corrupt  agreement  between  said  Eldred  and  the 
Bank  to  defraud  the  defendant,  then  the  plaint- 
iff cannot  recover,"  went  entirely  outside  of 
the  evidence  in  the  cause,  and  the  instruction 
tended  to  mislead  the  jury  and  was  error. 

Blackburn  v.  Orawfori,  8  Wall.,  194  (70  U. 
8.,  XVIII.,  184);  Chandler  y.  Van  Boeder,  H 
How.,  227  (68  U.  8.,  XVI.,  684);  Jttodl  v. 
Parr,  18  C.  B.,809;  CaldueU  v.  U.  5.,  8How., 
866;  Ooodman  v.  Stmond*  (tupra);  U.  S.  v. 
BreiUing,  20  How..  262  (61  U.  8.,  XV.,  900); 
Mom  V.  CrMtler.  8  Clark,  la..  122. 

Mr.  John  W.  Giej,  for  defendant  in 
error: 

The  defense  in  this  case  was: 

1.  That  the  note  was  a  fraud,  and  never,  in 
fact,  negotiated,  but  was  made  by  F.  E.  Eldred 
and  dehvered  to  the  Bank  with  a  view  of  de- 
frauding the  defendant. 

2.  That  if  it  ever  was  negotiated  in  the 
course  of  business,  it  was  done  by  F.  E.  Eld- 
red, Uie  maker,  after  the  Bank  had  actual 
notice  that  the  partnership  of  Eldred  &  Balcom 
had  ceased  to  do  business  or  exist  as  a  firm. 

On  the  trial  there  was  no  pretense  that  this 
note  had  ever  been  discounted  by  the  Bank, 
but  It  was  claimed  that  it  had  been  received  by 
the  Bank  and  was  held  as  collateral  security 
for  other  indebtedness  of  F.  E.  Eldred. 

The  note  on  its  face  showed  either  that  it  had 
been  altered  after  it  was  ^iven,  or  else  that  it 
was  not  given  until  sometime  in  the  month  of 
August,  long  after  the  partnership  of  Eldred 

6  Balcom  had  ceased  to  exist. 

The  note  showed  on  its  face  that  the  date 
was  originally  Aug.  12,  1861,  and  that  date 
was  idteied  to  June,  by  writing  June  over  Au- 
gust 

F.  E.  Eldied  swears  that  he  wrote  June  over 
August,  but  can  give  no  explanation  why  or 
when  it  was  done.    He  swean  that  it  was 
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made  before  he  used  the  note,  but  as  to  whes 
the  note  was  used,  he  can  give  no  satisfactory 
account. 

Eldred  aubaequently  swears  that  note  and 
chattel  mortgage  were  delivered  about  the  same 
time. 

The  chattel  mortgage  referred  to,  beais  dale 
July  24,  and  was  recorded  July  25, 1861. 

The  partnership  of  Eldred  &  Balcom  expired 
by  its  term,  July  1,  1861,  and  they  ceased  bus- 
iness at  that  time. 

It  does  not  appear  when  the  Bask  became 
possessed  of  the  note.  There  was  no  record  of  its 
receipt  nor  the  purpose  for  which  it  received  it. 

There  was  no  satisfactory  proof  of  it*  protest. 
All  these  matters  were  insisted  upon  as  show- 
ing that  the  whole  thing  was  a  fraud  and  con- 
cocted after  the  partnership  had  ceased  and 
notice  thereof  to  the  plaintiff.  The  trial  lasted 
two  days. 

There  was  no  error  in  admitting  the  articles 
of  partnership.  They  were  necessary  to  diow 
when  the  partnership  ceased,  and,  in  connection 
with  notice  to  plaintiff,  fixed  the  time  of  its 
end. 

It  was  also  proper  to  show  that  by  its  temu 
said  partnership  name  was  not  to  be  used  out- 
side of  the  business;  but  the  judge  charged 
that  if  it  was  so  used  with  the  knowledge  and 
consent  of  defendant,  Anson,  the  indorsement 
was  valid,  notwithstanding  the  agreement. 

The  agreement  in  the  partnership  articles 
would  be  the  law  of  this  case  without  the  agree- 
ment F.  E.  Eldred,  the  maker,  it  is  claimed, 
negotiated  this  note  to  the  Bank.  The  Bank 
is,  therefore,  chargeable  with  notice  that  Eld- 
red &  Balcom  were  accommodation  indorsen, 
and  in  such  case  the  defendant  would  not  be 
liable  on  the  indorsement,  unless  it  were  alioini 
that  he  assented  or  was  knowing  to  it,  or  that 
the  articles  of  copartnership  allowed  it  The 
articles  of  partnership  were,  therefore,  properly 
given  in  evidence  for  this  purpose. 

There  was  no  error,  and  the  judgment  should 
be  affirmed. 

Mr.  Jtutiee  Clifford  delivered  the  opinion 
of  the  court: 

Promissory  notes,  given  for  the  payment  of 
money,  without  any  condition  or  contingency, 
and  payable  to  oraer  or  bearer,  are  as  much 
commercial  instruments  as  bills  of  exchange. 
and  the  title  to  the  same,  and  their  transfer  from 
one  p>erson  to  another,  are  governed  and  regula- 
ted by  the  same  rules  of  commercial  law. 

Authorities  may  be  found  where  it  is  held 
that  it  is  not  essential  to  the  character  of  a 
promissory  note  or  bill  of  exchange  that  it 
should  be  negotiable,  and  that  that  other  words 
besides  the  words  "or  order,"  or  the  words  "ot 
bearer,"  may  be  employed  to  express  tlie  Quality 
of  negotiability ;  but  it  is  not  necesaai;  todiscus* 
those  topics,  as  the  inquiry  before  the  court  hM 
respect  to  the  execution,  transfer,  and  Utle  of  a 
negotiable  promissory  note  in  the  ordinaiy  form. 
WMtv.  Brigham,  6Cu8h.,6;  Raymond  v.  MU- 
dttUm, 29  Pa.  St.,  680;  Stoiy,  Bills,  sec.  60. 

Examined  carefully,  the  pleadings  and  evi- 
dence exhibit  the  following  facts,  which  are 
material  to  the  present  investigation :  daimin; 
title  to  the  note  in  question,  ue  plaintifi  in- 
stituted the  present  suit  against  the  defendant 
and  one  Wm.  Balcom  and  Eliaha  Eldred,  alkg- 
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ing  that  thev  were  copartners  In  trade  under 
the  firm  name  of  Eldred  &  Balcom.  They, 
the  defendants,  were  engai^  in  business  both 
In  Chicago  and  Milwaukee,  and  the  record 
•hows  that  they  were  sued  as  indorsers  of  the 
note  described  in  the  declaration.  Only  one  of 
their  numl)er,  to  wit:  the  defendant,  resided  in 
that  State,  and  he  only  was  served  with  process. 
Besides  a  special  count  against  the  defendants 
as  the  indorsers  of  the  note,  the  declaration  also 
contained  the  common  counts,  to  which  was 
annexed  a  copy  of  the  note  as  notice  that  the  note 
would  be  offered  in  evidence  under  those  counts. 
Process  having  been  served,  the  present  defend- 
ant appeared  and  pleaded  the  general  issue, 
and  the  parties  went  to  trial:  and  the  verdict 
and  Judgment  were  for  the  defendant.  Excep- 
tions were  duly  taken  by  the  plaintifih  to  the 
nilings  and  instructions  of  the  court,  and  they 
sued  out  this  writ  of  error,  and  removed  the 
cause  here  for  re-ezamination. 

Some  further  reference  to  the  facts  proved 
at  the  trial  is  necessary,  in  order  that  the  precise 
nature  of  the  questions  presented  in  the  bill  of 
exceptions  may  be  understood. 

Founded  as  the  declaration  was  upon  a  prom- 
issory note,  it  was  only  necessary  for  the  plaint- 
iffs, under  the  general  issue,  to  prove  the  ezecu- 
tioD  of  the  note,  the  signature  of  the  indorsers, 
the  demand  of  paymant  of  the  maker,  the 
dishonor  of  the  note,  and  notice  of  the  dishonor, 
and  non  payment  to  the  indorsers.  Having 
proved  those  facts,  they  introduced  the  note  in 
evidence,  of  which  the  following  is  a  copy : 
Detroit,  June  12,  1861. 
$4,000.  Sixty  days  after  date  I  promise  to  pay 
to  the  order  of  Eldred  &  Balcom  four  thousand 
'  dollars  al  the  Michigan  Insurance  Bank,  value 
received.  (Signed)  F.  E.  Eldred. 

Indorsed  on  the  back  of  the  note  is  the  name 
of  the  firm  to  which  the  defendant  belongs,  to 
wit:  Eldred  &  Balcom,  and  the  allegations  of 
demand,  protest  and  notice  of  dishonor  and 
non-payment  were  fully  proved. 

Witnesses  were  examined  upon  both  sides. 
from  whose  testimony,  as  reported  in  the  bill 
of  exceptions,  it  appears  that  the  maker  of  the 
note  was  engaged  in  business  at  Detroit,  in  the 
State  of  Michi^n ;  that  he  and  the  Arm  of  which 
the  defendant  is  a  member  entered  into  an  ar- 
rangement to  interchange  accommodation  in- 
dorsements for  business  purposes ;  that  the  under- 
standing was  that  the  Unn  should  indorse  what- 
ever paper  he,  the  maker  of  that  note,  should 
find  it  necessary  to  use  in  his  business,  and  that 
be,  in  coosidwation  thereof,  should  indorse 
their  paper  intended  for  discount,  to  such  an 
extent  as  they  might  desire. 

Pursuant  to  that  arrangement  the  respective 
parlies  indorsed  numerous  blank  notes  for  each 
other,  and  it  appears  that  the  senior  partner  of 
the  firm  indorsed  at  one  time  some  fifty  orflfty- 
flve  blank  notes  of  the  kind,  and  that  the  defend- 
ant knew  what  was  done,  and  advised  that  the 
Indorsements  should  be  made.  Packages  of  such 
blank  notes,  signed  by  the  maker  of  the  note  in 
coolroversy,  weresent  by  express  to  that  firm  for 
their  indorsement,  and  when  they  were  indorsed 
is  blank  they  were  returned  through  the  same 
channel  to  the  party  by  whom  they  were  for- 
warded, and  it  appears  that  the  note  described 
in  the  declaration  is  one  of  the  notes  Indorsed 
by  the  senior  partner  of  the  firm. 
See  9  Wall. 


Approved  as  the  arrangement  was  by  the  de- 
fendant, he  has  no  cause  for  complaint;  and  it 
also  appears  that  the  maker  of  the  note  bor- 
rowed money  of  the  plaintiffs  and  that  he  in- 
dorsed the  note  to  them  as  collateral  security  in 
the  regular  course  of  business. 

Depositions  were  also  introduced  by  the  de- 
fendant, and  he  offered  in  evidence  the  third 
article  in  the  copartnership  agreement  of  the 
indorsers  of  the  note,  which  reads  as  follows: 
"That  neither  of  the  parties  shall  employ  any 
of  the  moneys,  goods  or  effects  belonging  to 
the  said  copartnership  or  engage  the  cr^its 
thereof,  except  for  the  benefit  of  the  said  joint 
business." 

Seasonable  objection  was  taken  by  the  plaint- 
iffs to  the  introduction  of  that  article  as  evi- 
dence, upon  the  ground  that  it  was  irrelevant 
and  incompetent,  but  the  court  overruled  the 
objection  and  the  same  was  read  to  the  jury, 
and  the  plaintiffs  then  and  there  excepted  to 
the  ruling  of  the  court.  Instructions,  supposed 
to  t>e  pertinent  to  the  issue,  were  then  given  by 
the  court  to  the  jury,  to  which  no  exceptions 
were  taken,  but  the  court  also  instructed  the 
jury  to  the  effect  that  if  the  note  in  suit  was 
never  actually  negotiated  to  the  Bank,  but  was 
got  up  by  the  maker  of  the  note,  and  was  ac- 
cepted by  the  Bank,  in  pursuance  of  a  corrupt 
agreement  between  the  maker  of  the  note  and 
the  Bank  to  defraud  the  defendant,  then  the 
plaintiffs  cannot  recover;  to  which  instruction 
the  plaintiffs  then  and  there  excepted. 

Objection,  in  the  first  place,  is  taken  by  the 
plaintiffs  in  argument  to  the  ruling  of  the  court 
m  admitting  in  evidence  the  third  article  of  the 
copartnership  aj^reement.  Attempt  is  made  to 
suotain  that  ruling,  upon  the  ground  that  the 
evidence  tended  to  show  that  the  partner  who 
indorsed  the  note  with  the  firm  name  was  un- 
authorized "to  engiwe  the  credit"  of  the  firm 
except  for  the  joint  business  of  the  company: 
but  there  are  two  decisive  answers  to  that  sug- 
gestion :  (1)  That  the  indorsements  were  maofe 
in  pursuance  of  a  previous  understanding  and 
arrangement  between  the  firm  and  the  maker 
of  the  note,  and  the  evidence  reported  in  the 
bill  of  exceptions  shows  that  the  defendant  ad- 
vised his  partner  to  indorse  the  parcel  of  notes 
which  contained  the  one  in  controversy.  (2) 
That  the  plaintiffs  had  no  knowled^  of  the 
contents  of  the  articles  of  copartnership,  nor  of 
any  fact  or  cireumstance  showing  or  tending 
to  show,  that  the  indorsement  was  made  with- 
out authority.  On  the  contrary,  the  maker  of 
the  note,  examined  by  the  defendant,  testified 
that  the  indorsement  on  the  note  described  in 
the  declaration  was  made  by  one  of  the  partnera 
of  the  defendant;  that  he,  the  witness,  trans- 
ferred the  note  to  the  plaintiffs  as  security  for 
a  loan  made  at  the  time  the  note  bears  date; 
that  he  had  an  arrangement  with  that  firm  that 
they  should  indorse  his  notes  and  that  he  would 
indorse  their  notes;  that  the  indorsements  were 
made  in  blank,  and  were  filled  up  by  the  respect- 
ive makers  as  they  wanted  to  use  the  notes  in 
their  business,  and  that  the  note  in  controversy 
was  indorsed  in  that  way  with  the  knonrlege  of 
the  defendant  as  well  as  the  other  partners. 

Unaccompanied  by  evidence  showing  or 
tending  to  show,  that  the  plaintiffs  had  knowl- 
edge of  the  restriction  contained  in  the  copart- 
nership agreement,  or  the  subsequent  introduc- 
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tion  of  such  eyidence,  It  is  quite  clear  tliat  the 
article  of  the  copartnerEhip  agreement  read  to 
the  jury  was  irrelevant  and  incompetent,  as  it 
clearly  appeared  that  the  plaintiffs  were  indors- 
«rB  for  value  at  the  date  of  the  note  in  the 
usual  course  of  husiness,  without  notice  of  any 
equities  between  the  antecedent  parties. 

Such  a  party  is  regarded,  in  the  commercial 
law,  as  a  bonajide  holder  of  the  negotiable  in- 
strument, and  the  rule  is  irrepealably  estab- 
lished by  the  decisions  of  this  court  that  the  in- 
doraer  under  those  circumstances  takes  the 
title  unaffected  by  any  equities  between  the 
antecedent  parties  to  the  instrument,  and  may 
recover  thereon,  although,  as  between  the  an- 
tecedent parties  to  the  same,  the  transaction 
may  be  without  any  legal  validity.  Goodman 
V.  8imond»,  20  How.,  863r61  U.  8.,  XV.,  94«]; 
Murrag  v.  Lardner,  2  Wall.,  110  [69  U.  S., 
XVII.,  8571;  Bank  of  Pitttburgh  v.  Neal.  22 
How.,  108  [83  U.  8.,  XVI.,  828]:  Stetft  v. 
l)l»on,  16  Pet.,  16;  Ooodman  v.  Eaney,  4  Ad. 
&E..  870. 

Bills  of  exchange  or  promissory  notes  may  be 
transferred  by  indomnent,  or,  when  indorsed 
in  blank  or  made  payable  to  bearer,  they  are 
transferable  by  deUTery;  and  the  settled  rule 
of  law  is,  that  if  such  a  bill  or  note,  so  indorsed 
or  made  payable  to  bearer,  be  misappropri- 
ated by  one  to  whom  it  was  intrusted,  or  even 
if  it  be  lost  or  stolen  and  is  subsequently 
negotiated  for  a  valuable  consideration  to  a 
third  person,  who  receives  it  in  the  usual 
course  of  business,  without  knowledge  of  the 
condition  annexed  to  the  possession  of  the  in- 
strument, or  of  the  means  by  which  the  pos- 
fossion  was  acquired,  his  title  is  wholly  unaf- 
fected by  any  such  breach  of  trust,  or  dv  any 
such  unauthorized  or  felonious  acquisition  or 
appropriation  of  the  note,  and  may  recover  the 
amount  against  any  of  the  prior  parties  to  the 
instrument.  Chit.,  Bills,  ed.  1842,  257;  Belmont 
Br.  Banky.  Sog»,  86  N-  T.,  66;  Eogt  v.  Lam- 
ing. 85  N.  Y.,  186. 

XTotbing  can  be  inferred  adverse  to  the  au- 
thority 01  the  member  of  the  firm  to  makp  the 
indoTsment  from  the  fact  that  the  blanks  in 
the  note  were  not  filled  up  when  he  received  it 
from  the  maker,  as  it  is  fully  proved  that  the 
maker  of  the  note  was  authorized  by  the  ar- 
rangement between  him  and  the  firm  to  fill  up 
the  olanks  and  insert  the  date  and  the  amount 
of  the  notes  as  he  found  it  necessary  to  use  the 
same  in  his  business,  and  that  defendant,  as 
one  of  the  partners,  had  knowledge  of  that  ar- 
rangement. 

Suppose,  however,  there  was  no  proof  of 
such  Knowledge  on  the  part  of  the  defendant, 
BtUl  it  is  well  settled  law  that  where  a  party  to 
a  nqiotiaUe  bill  of  exchange  or  promisaoiy  note 
containing  blanks,  intrusts  it  to  the  custody  of 
another,  whether  the  blanks  are  in  the  date  or 
the  amount  of  the  note,  and  whether  it  be  for 
the  purpose  of  accommodating  the  person  to 
whom  it  was  intrusted,  or  to  be  used  to  raise 
money  for  bis  own  benefit,  such  bill  or  note, 
especully  if  it  be  indorsed  in  blank,  or  is  made 
payable  to  bearer,  carries  on  its  face  an  im- 
plied authority,  in  the  person  to  whom  it  is  so 
Intrusted,  to  fill  up  the  blanks  in  his  discretion; 
and,  as  between  such  party  to  the  bill  or  note 
and  innocent  third  parties,  holding  the  bill  or 
note  as  transferees  for  value,  in  the  usual 
766 


course  of  buriness,  the  person  to  whom  itis  ao- 
Intrusted  must  be  deemed  to  be  the  agent  of 
the  party  who  committed  such  bill  or  note  to 
his  custody ;  and  the  legal  conclusion  is,  that 
in  filling  up  the  blanks  he  acted  under  the  au- 
thority of  that  party,  and  with  his  approbatioa 
and  consent.  Mitehel  v.  Culver,  7  Cow.,  836; 
Ooodman  v.  Simondi,  20  How.,  861  [81  U.  8., 
XV.,  989];  VioUtt  y.  Potion,  6  Cranch,  143; 
Siu$d  v.  Langgtaffe,  2  Dou^.,  514. 

So,  where  a  party  signs  his  name  to  a  blank 
paper,  as  a  means  of  accommodating  another 
person,  he  thereby  authorizes  that  person  to 
whom  he  delivers  the  paper,  and  for  whose  ac- 
commodation he  signed  it,  to  fill  up  the  instru- 
ment, and  the  conclusion  of  law  is,  that  tli« 
filling  up  the  instrument  under  those  circum- 
stances, inasmuch  as  it  is  done  by  the  authority 
of  the  party  who  signed  the  paper,  is  his  act, 
and  that  as  between  him  and  innocent  holdeii 
of  the  Instrument  after  it  is  filled  up.  be  is 
bound  by  his  signature,  if  the  instrument  was 
negotiated  for  ralue  before  it  fell  due,  and  In 
the  usual  course  of  business.  Bank  v.  Kin- 
baU,  lOCush.,  878;  Com  y.  Emett,  1  H.  HI., 
313;  Montague  f.  Perkini,  22  Eng.  L.  &  £., 
516. 

Testimony  was  introduced  by  the  plaintiff  to 
show  that  the  indorsement  of  tne  firm  name  on 
the  back  of  the  note  was  made  before  the  sam* 
was  negotiated  to  them  as  security  for  the  dit- 
counts  to  the  maker,  but  the  introduction  (^ 
such  evidence  was  unnecessary,  as  the  pre- 
sumption of  law,  in  the  alxence  of  opposing 
testimony,  is  that  such  an  indorsement,  u 
without  date,  was  made  at  the  time  the  bill  or 
note  was  executed,  and  before  the  same  w*> 
negotiated  to  the  holder.  Banger  y.  Gary.  1 
Met.,  860;  Batch  v.  Onion,  4  Cuah.,  659;  Sia 
v.  Iiham,  1  Eeyes,  44. 

II.  Apart  from  that  ruling  of  the  court,  the 
plaintiffs  also  contend  that  the  instruction  ayea 
to  the  jury,  as  recited  in  the  bill  of  exceptions, 
is  erroneous,  and  that  the  judgment  should  b« 
reversed  on  that  account,  even  if  it  be  held 
that  the  ruling  of  the  court  in  admitting  in 
evidence  the  third  article  of  the  copartneiwiip 
agreement  is  correct. 

Ck)ntradicted  as  the  first  assumption  of  the 
instruction  is  by  the  testimony  of  the  mak<Y 
of  the  note.  It  does  not  seem  to  require  any  ex- 
tended argument  to  show  that  it  is  unfounded 
especially  as  it  finds  no  support  in  any  fact  or 
circumstance  introduced  in  evidenoe  by  cither 


Discounts  were  obtained  of  the  plaintifls  by 
the  maker  of  the  note,  and  he  negotiated  the 
note  in  controversy  to  the  plaintiffs  as  security 
for  such  loans,  transferring  the  note  te  tbeoi 
at  the  time  the  loans  were  made. 

Parties  sometimes  obtain  discounts  on  soch 
paper  by  indorsing  their  own  name  on  the  note, 
but  it  is  a  regular  course  of  business  frequently 
adopted  ana  equally  legitimate  for  a  party,  to 
give  his  own  note  for  the  amount  of  the  tata, 
and  to  negotiate  a  note  like  the  one  in  question 
to  the  lender  as  collateral  security;  and  whether 
the  business  is  transacted  in  the  one  way  or 
the  other,  the  title  of  the  lender  of  the  moov 
to  the  note  negotiated  as  security  for  the  loss 
is  equally  valid  to  the  amount  of  the  moow 
loaned.  Chieopee  Bank  y.  CAapin,  8  Hel., «; 
Stoddard  y.  mmbaU,  6  Cuah.,  469;  BtanOati 
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T.  £K«wnt,  8  Cush.,  162;  Atkimon  t.  Brook*. 
«  Vt,  569. 

But  the  second  assumption  of  the  instruction 
i»  even  more  unjustifiable  than  the  first,  as  it 
imputes  concerts  action,  and  a  corrupt  agree- 
ment between  tiie  maker  of  the  note  and  the 
plaintiffs  to  defraud  the  defendant,  when,  in 
xoint  of  fact,  there  is  not  a  particle  of  evidence 
in  the  record  to  sustain  the  charge,  or  which  has 
*ny  tendency  to  support  any  such  theory. 
When  a  prayer  for  instruction  is  presented  to 
the  court,  and  there  is  no  evidence  in  the  case 
to  support  the  theory  of  fact  which  it  assumes, 
the  prayer  for  instruction  should  be  denied, 
and  u  given  by  the  court  it  is  error,  as  the  ten- 
-dency  of  such  an  instruction  is  to  mislead  the 
Jury  by  withdrawing  their  attention  from  the 
legitimate  points  of  inquiry  involved  in  the  ia- 
«ue.  Oooemalt  ▼.  fUmondt,  20  How.,  8S9  [61 
U.  9.,  XV.,  989]. 

It  is  clearly  error  in  a  court,  said  Chi^Jut- 
ttee  Taney,  m  United  StaUi  v.  Breiaing,  20 
How.,  2(53  [61  U.  8.,  XV.,  900],  to  charge  the 
Jury  upon  a  supposed  or  conjectural  state  of 
facts,  of  which  no  evidence  has  been  offered. 
Such  an  instruction  presupposes  that  there  is 
some  evidence  before  the  jury  which  they  may 
ithink  sufllclent  to  establish  the  facts  hypothetic- 
ally  assumed  in  the  charge  of  the  court,  and 
if  there  is  no  evidence  which  they  have  a  right 
to  consider  then  the  charge  does  not  aid  them 
in  coming  to  a  correct  conclusion ,  but  its  ten- 
dency is  to  embarrass  and  mislead,  and  may 
induce  them  to  indulge  in  conjectures  instead 
of  weighing  the  testimony. 

Reference  is  made  to  the  fact  that  the  word 
""  June  "  is  written  over  the  word"  August "  in 
the  date  of  the  note,  showing  that  the  date  ori^- 
nalJy  was  August,  instead  of  June,  as  it  now  is; 
but  the  conclusive  answer  to  that  suggestion  is, 
that  the  maker  of  the  note  testifies  that  he  wrote 
the  word  "  June  "  as  it  now  is  in  the  date  of 
-Uie  note  before  he  negotiated  the  note  to  the 

Slaintifts,  and  as  he  was  the  azent  of  the  firm 
1  flUing  up  the  note,  the  defendant,  as  be- 
tween him  and  the  plaintifls,  has  no  cause  of 
complaint. 

Judgment  merttd,  and  the  eauM  remanded, 
■i0Uh  direetion*  to  itttte  a  new  venire. 

Clted-«8U.  S.,  IM;  101  XT.  Sm  Ul :  6  Ben.,  276 ;  2 
Xaw..  ua ;  83  Wis.,  881 :  S  Am.  Bep.,  888  (82  Ind.,  208). 


THE  STEAM  TUG  QUICKSTEP,  kto.. 
Elu.8  RtTNYON  BT  Aii. ,  Claimants,  Apptt. , 

V. 

CHRISTOPHER  BYRNE. 
(See  8.  C  "  ITie  QuiOaUp,"  S  WsU.,  a86-«n.) 

Ending  offaeti  in  eoUision  eatet,  pretumed  eor- 

reet — oqjeetion  in  thii  court — liibility  of  tug/or 

injwry  to  tow — duty  of  tug. 

• 

Tn  ooUlalon  cases  the  flnding  of  facts  by  the  dls- 
trtot  court  if  concurred  lo  by  the  circuit  court.  Is 
entitled  to  so  much  weljrht  In  this  court  that  It  will 
.1>e  presumed  correct. 

Before  such  dedston  will  be  disturbed,  it  must 
manifestly  appear  that  It  was  wrooir.  Every  pre- 
aumption  Is  strontrly  tn  favor  of  its  oorreotneas. 

The  objeotioD,  that  the  libel  is  too  senetal  in  its 
terms,  osnaot  be  taken  for  the  fimt  time  after  the 
eausn  lias  reached  this  court. 

canal-boats  and  barces  in  tow  are  considered  as 

8ee9  Wauj. 


beintr  under  the  control  of  the  tag,  and  the  latter 
is  liable  for  collision  with  one  of  tnem,  unless  she 
can  show  that  it  was  not  oooasioned  by  her  fault. 

It  was  the  duty  of  the  t\ig  to  see  that  the  tow  was 
properly  constructed,  and  that  the  lines  were  suf- 
nolent  and  securely  fastened ;  if  she  failed  in  this 
duty,  she  <raa  guilty  of  a  maritime  fault. 

The  tutr  was  bound,  in  ezecutlngr  a  maneuver  to 
recover  a  detached  boat,  to  look  to  it  that  no  other 
boat  in  the  fleet  suffered  in  consequence  of  it. 

[No.  167.] 

Argwid  Mar.  SI,  1870.    Bedded  Apr.  18.  1870. 

APPEAL  from  the  Clrcnit  Court  of  the  Uni^ 
ed  States  for  the  Southern  District  of  New 
York 

The  libel  in  this  case  was  filed  by  the  owner 
of  s  canal-boat,  to  recover  for  Injuries,  to  his 
boat  and  loss  of  a  cargo  he  was  cariying,  in  con- 
sequence of  the  alleg^  negligence  of  the  ap- 
pellant's tug. 

The  libel  sets  out  a  contract  to  tow,  and  al- 
leges as  breaches  of  it,  and  on  which  the  libel- 
ant is  entitled  to  recover,  that  the  contract  was 
to  tow  to  New  Brunswick;  but  she  did  not,  but 
deviated  to  Atlantic  dock;  that  the  tug  at- 
tempted to  tow  too  many  loaded  boats,  and  that 
while  being  towed,  one  of  the  boats  broke  loose, 
and  that  while  backing,  in  attempting  to  pick 
her  up,  the  injury  happened  to  this  boat. 

.  On  these  grounds  the  answer  takes  Issue  that 
the  boat  was  towed  in  the  usual  way — no  con- 
tract to  go  direct;  that  the  number  of  boats 
was  not  too  many,  and  that  the  injury  occurred 
by  the  breaking  of  the  bridle  line  in  a  storm. 

The  district  court  held  that  the  libelants  and 
claimant  were  both  in  fault,  and  divided  the 
damages. 

This  decree  was  affirmed,  on  appeal  of  the 
claimants,  by  the  circuit  court.  Whereupon 
the  claiuMuts  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mes»r$.  WiUiam  J.  HaskettaaA  C.  Donohne, 
for  appellant: 

The  entire  scope  and  object  of  an  admiralty 
appeal  is  to  bring  up  the  facts  in  the  cause  and 
to  have  a  rehearing  on  them;  and  while  the 
court  may,  from  time  to  time,  speak  of  not  re- 
viewing the  facts,  it  is  submitted  that  on  prin- 
ciple they  are  bound  to  do  it,  and  on  precedent 
they  have  done  it. 

The  GaihaHne  v.  Bieksinton,  17  How.,  170(68 
U.  S.,  XV.,  288);  Sturgei  v.  ClougA,  21  How., 
461  (63  U.  8.,  XVI.,  188). 

The  court  will  rehear,  review  and  examine 
the  evidence;  and  only  where  the  evidence  is 
balanced,  will  they  refuse  to  reverse.  Where 
the  facts  on  which  a  judgment  below  was 
founded  are  clearly  found  against  the  weight  of 
evidence,  the  court  will  reverse.  The  rule  is 
not  the  same  with  a  jury's  verdict. 

Oa  questions  of  fact,  where  the  court  below 
disposed  of  them  as  in  equity  cases,  this  court 
has,  in  most  important  cases,  examined  Into  and 
reversed  on  the  facts.  The  various  phases  of 
the  so  called  OainM  case,  furnish  amost  pointed 
example. 

But  here,  it  is  submitted,  the  case  comes  to 
this  court  free  from  all  ouestions  of  the  prior 
disposition  of  any  fact.  Litigants  have  the  right 
to  a  fair  hearing  and  disposition  of  all  the  facts 
of  their  case.  The  claimants  here  are  engaged 
in  a  branch  of  business  that  it  is  important  to 
them  to  know  on  what  their  rights  depend,  and 
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on  what  facts  negligence  is  to  be  legally  im- 
plied; what  their  duty  is,  and  what  is  a  per- 
lonnsnce  of  it. 

As  a  matter  of  law  on  this  contract,  what 
were  the  duties  and  obligations  of  the  claimant? 
That  they  were  not,  in  law,  carriers,  is  clear. 

Aleieandsr  v.  Oreen,  8  Hill,  9. 

This  case  was  afterwards  reversed  in  the 
Court  of  Errors.  See  Altaeanfler  t.  Or«m,  7 
Hill.,  583. 

But  the  court  in  reversing  did  not  lay  down 
any  principle,  the  original  case  having  been 
heard  before  the  Supreme  Court,  of  which 
Judge  I^elfion  was  a  member.  The  case  and  re- 
versal afterwards  came  to  be  reviewed  by  tbe 
Court  of  Appeals,  in  the  case  of  Welit  v.  JVac. 
Ob.,  8  N.  Y.,  204.  and  the  true  doctrine  will  be 
found  laid  down  in  that  case.  The  claimants 
were  not  even  bailees.  Tbey  had  made  a  con- 
tract, and  it  is  simply  to  see  whether  they  used 
the  diligence  as  a  contractor  which  the  law  re- 
quires, that  the  court  is  called  on  to  determine. 
Bee,  also,  1  Benedict,  109. 

The  next  thing  to  determine  is:  what  are  the 
Issues  before  the  court,  and  what  evidence  have 
we  applicable  to  them?  The  sole  object  of 
pleading  is,  to  have  before  the  court  on  ue  one 
side,  the  grounds  on  which  libelants  seek  to  re- 
cover, and  what  the  claimant  takes  issue  on  or 
sets  up  in  his  defense;  and  the  libelant  will  not 
be  permitted  on  the  trial  of  the  cause  to  set  up 
a  new  cause  of  action.  See  The  Botton,  1  Story, 
881;  Tlu  North  America,  1  Swab.,  858: 1  Swab., 
518;  The  Ann,  1  Lush.,  56;  11 N.  Y.  Leg.  Obs., 
267;  lola  and  Sameon,  2  W.  Rob.,  198,  209. 

Whatever  view  Is  to  be  taken  of  the  case,  the 
decree  must  be  reversed ;  and  if  a  decree  which 
finds  no  fact  or  facts,  but  a  simple  legal  con- 
clusion, cannot  be  examined,  then  the  decree 
must  be  reversed  as  finding  the  libelants  in  fault 
in  a  case  where  such  fault  prevents  a  recovery. 
If  the  evidence  can  be  reexamined,  then  there 
is  no  n^Iigence  shown  on  our  part.  MiUon  v. 
SUamboai  Co.,  87  N.  Y.,  210,  and  cases  cited. 

Mettir*.  James  C.  Carter  and  Town»eHd 
Beudder,  for  appellee: 

The  principles  of  law  applicable  to  towing 
boats  are  analogous  to  those  applicable  to  com- 
mon carriers.  The  ground  upon  which  common 
carriers  are  held  to  such  strict  accountability  is: 
that  if  the  obligation  imposed  upon  them  were 
one  of  care  and  diligence  only,  in  every  case  of 
loss  a  difficult  question  would  arise  as  to  whether 
the  requisite  decree  of  care  and  diligence  had 
been  exhibited.  The  carrier  would  always  have 
an  advantage,  for  the  reason  that  all  the  wit- 
nesses as  a  rule  would  be  in  his  service.  Hence, 
for  the  purpose  of  obtaining  justice,  the  rule 
has  been  established  that  the  onus  probandi  is 
on  the  carrier.  The /i^rmub is  clear:  "  Unless 
the  carrier  can  show  that  the  goods  have  been 
lost  by  act  of  Ood  or  the  public  enemies,  he 
must  be  held  responsible." 

It  is  not  necessary  for  the  libelant  to  specify 
the  particular  act  or  acts  of  negligunee.  It  was 
sufficient  for  him  to  allege  negligence  and  un- 
seamanlike  conduct.  Tm  Clement,  2  Curt.  (C. 
C),  867. 
« 

Mr.  Juttiee  Davis  delivered  the  opinion  of 
the  court: 

The  difficult  of  discovering  the  truth  in  col- 
lision cases,  which  are  main^  trials  of  fact, 
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^ows  out  of  the  character  of  the  evidence,  which 
IS  always  more  or  less  conflicting.  The  court  that 
can  see  the  witnesses,  hear  their  statements,  ob- 
serve their  demeanor.and  compare  Uisird^ree 
of  intelligence,  is  lietter  able  than  an  i^pelUte  tri- 
bunal to  reconcile  differences  in  testmiony,or,ir 
that  be  not  possible,  to  ascertain  the  real  nature  of 
the  transaction.  The  district  court  that  tries 
the  case  in  the  first  instance  enjoys  this  advan- 
tage, and  the  finding  of  facts  by  it,  if  followed 
by  the  concurrent  judgment  of  the  circuit  court, 
is  entitled  to  so  much  weight  in  this  court,  that 
it  will  be  presumed  a  correct  conclusion  was 
reached,  and  before  the  decision  will  be  dis- 
turbed It  must  manifestly  appear  that  it  was 
wrong.  The  testimony  in  this  case  was  heard 
by  the  district  judge,  who  decided  Uiat  the  dun- 
ages  should  be  divided,  and  the  drcult  court, 
on  appeal,  affirmed  his  judgmeift,  and  the  case, 
therefore,  comes  before  us  with  every  presump 
tion  strongly  in  favor  of  the  correctness  of  the 
decision  of  the  lower  courts. 

It  is  unnecessary  to  travel  throu^  the  evi- 
dence, to  a  great  extent  contradictory,  in  ord^r 
to  vindicate  our  views  concerning  it.  It  would 
serve  no  useful  purpose  to  do  so,  and  we  shall 
content  ourselves  with  applying  the  law  to  a 
state  of  facts  which  we  conuder  the  evidence 
establishes,  without  anv  attempt  to  discuss  it. 

The  libel  was  not  filed  to  recover  damages 
for  the  breach  of  a  contract,  as  is  contended, 
but  to  obtidn  compensation  for  the  commission 
of  a  tort.  It  is  true  it  asserts  a  contract  of  tow- 
age, but  this  is  done  by  way  of  inducement  t» 
the  real  grievance  complained  of,  which  is  the 
wrong  suffered  by  the  libelant  in  the  destruction 
of  his  boat  by  the  carelessness  and  mismanage- 
ment of  the  captain  of  The  Quickstep.  It  is 
objected  that  the  libel  is  too  general  in  iis 
terms,  and  is  defective  because  it  does  not  state 
the  particular  acts  of  negligence  and  miscon- 
duct on  the  part  of  the  tug  which  produced  the- 
injury;  but  if  this  were  necessary,  the  objec- 
tion should  have  been  interposed  at  an  earlier 
stage  of  the  proceedings,  and  cannot  be  taken, 
for  the  first  time,  after  the  cause  has  reached 
this  court.  It  is  always  better  to  describe  the 
particular  circumstanoes  attending  the  transac- 
tion; but  in  admiralty  an  omission  to  state 
some  facts  which  prove  to  be  material,  but 
which  cannot  have  occasioned  any  surpriae  to 
the  opposite  party,  will  not  be  Mlowed  to  work 
any  injury  to  the  libelant,  if  the  court  can  see 
there  was  no  design  on  his  part  in  omitting  u> 
sUte  them.    The  Clement,  2  Curtis  (C.  C).  863. 

The  case  as  extracted  from  the  record  is  this  :^ 
The  libelant,  captain  and  owner  of  the  canal- 
boat  "Citizen,"  with  a  cargo  of  wheat  on 
board,  contracted  with  the  captain  of  the  tug 
Quickstep,  to  tow  his  boat  from  New  York  to 
New  Brunswick.  He  did  not  know  howmsoy 
boats  the  captain  of  the  tug  would  take,  and 
the  tow,  when  completed,  consisted  of  six  boats 
— two  abreast  on  each  side  of  the  tug,  and  one 
diKctly  in  the  rear  ofeachof  thetwoboats.  The 
Citizen  was  on  the  port  side,  and  nearest  the  tog, 
and  The  Wide  World  was  In  the  same  position 
on  the  starboard  side.  The  stem  of  the  boats 
abreast  of  the  tug,  were  about  even  with  the 
stem  of  the  tug.  but  their  bows  extended  far- 
ther than  the  bow  of  the  tug  and  the  bows  of 
The  Citizen  and  Wide  World  were  coupled  hj 
what  is  called  the  bridle  line.  This  fleetof  boats 
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proceeded  on  their  voyage  with  safety,  till  they 
approached  Bobbins'  Reef  Light  House,  a  point 
in  the  luvbor  of  New  York,  when  the  boat  in 
the  rear  of  the  boats  on  the  port  side  of  the  tug 
became  detached,  and  in  the  effort  to  recover 
her  the  collision  occurred,  for  which  the  libel- 
ant seeks  to  hold  The  Quickstep  responsible. 
The  tug  stopped  as  soon  as  the  boat  broke  loose, 
and  then  proceeded  to  back,  and  in  backing  the 
bridle  line  parted,  she  got  into  the  trougn  of 
the  sea,  and  collided  with  The  Citizen,  knock- 
ing two  holes  in  her  starboard  side  near  the 
■tern,  from  which  injury  she  ultimately  sunk. 

The  inquiry  Is:  who  is  to  blame  for  this? 
Clearly  not  Tho  Citizen,  for  it  does  not  appear 
that  her  conduct  in  any  way  contributed  to  the 
accident.  If  the  tug,  in  coastructing  the  tow, 
used  the  Unea  furnished  by  the  different  boats, 
yet  as  each  boat  was  independent  of  the  other, 
no  lesponsibility  can  attach  to  either  for  the 
breaking  of  the  line,  which  she  did  not  provide, 
and  had  nothing  to  do  with  making  fast.  In 
this  case  neither  the  bridle  line  nor  the  line  that 
fliat  parted  were  aupplied  by  The  Citizen,  and 
ahe  ought  not  to  suffer  for  their  insufficiency. 
It  is  well  settled  that  canal- boats  and  barges  m 
tow  are  considered  as  being  under  the  control 
of  the  tug,  and  the  latter  is  liable  for  this  col- 
lision, uiuess  she  can  show  it  was  not  occa- 
sioned by  her  fault.  The  Oeprtu,  1  Blatchf., 
C.  C,  866;  Steamboat  New  York  v.  Sea,  18 
How.,  228  [69  U.  B.,  XV..  859]. 

It  was  the  duty  of  the  tug,  as  the  captains  of 
the  canal-boats  had  no  voice  in  making  up  the 
tow,  to  see  that  it  was  properly  constructed, 
and  that  the  lines  were  sufficient  and  securely 
fastened.  This  was  an  equal  duty,  whether  she 
furnished  the  lines  to  the  boats,  or  the  boats  to 
her.  In  the  nature  of  the  employment,  her  of- 
ficers could  tell  better  than  the  men  on  the  boats 
what  sort  of  a  line  was  required  to  secure  the 
boats  together,  and  to  keep  them  in  their  posi- 
tions. If  she  failed  in  this  duty  she  was  guilty 
of  a  maritime  fault.  The  parting  of  the  line 
connecting  the  boat  in  the  rear  on  the  port  side 
with  the  fleet,  was  the  commencement  of  the 
difficulty  that  led  to  this  accident.  In  the  ef- 
fort to  recover  this  boat,  the  consequences  f ol- 
fowed  which  produced  the  collision.  If  it  was 
good  seamanship  on  the  part  of  the  captain  of 
the  tug  to  back  in  such  an  emergency,  he  was 
required,  before  undertaking  it,  at  least  to  know 
that  his  bridle  line  would  hold.  And  if  the  sea 
was  in  the  condition  the  captain  of  the  tug  savs 
it  was,  it  was  bad  management  to  back  at  all. 
Whether  this  be  so  or  not,  he  was  bound,  in 
executing  a  maneuver  to  recover  the  detached 
boat,  to  Took  to  it  that  no  other  boat  in  Ae  fleet 
suffered  in  consequence  of  it. 

But  the  claimants  of  the  tug  deny  that  their 
▼essel  was  in  fault,  and  insist  that  the  disaster 
occurred  by  the  violence  of  the  storm  and  gale 
of  wind  which  prevailed  at  the  time.  If  this 
be  so,  how  did  it  happen  tlwt  two  of  the  canal- 
boats  that  got  loose  from  the  fleet  survived  the 
perils  of  that  night?  One  of  these  boats  an- 
chored, and  was  saved  without  difficulty;  the 
other,  loaded  with  iron,  drifted  about  and  was 
picked  up  the  next  morning  without  having  sus- 
tained any  damage.  The  fact  that  these  boats 
did  not  experience  any  bad  effects  from  the 
sereritT  of  this  storm,  explodes  the  theory  ad- 
vanced by  the  claimants  on  the  subject. 
See  9  Wall. 


In  our  opinion  the  tug  was  clearly  in  fault, ' 
and  the  courts  below,  in  dividing  the  damages, 
doubtless  came  to  the  conclusion  that  the  men 
on  board  The  Citizen  were  also  to  blame  for 
deserting  their  boat  sooner  than  good  seaman- 
ship under  the  circumstances  required.  As  the 
libelant  did  notappr«1,  and  can,  therefore,  only 
be  heard  in  support  of  the  decree,  we  are  not 
required  to  consider  whether  the  evidence  con- 
victs the  canal-boat  of  fault.  The  WiiUam  Bag- 
aley,  6  Wall.,  412  [78  U.  8.,  XVIII.,  5911- 
The  appellants  have  no  right  to  complain,  for 
in  any  aspect  of  the  case  they  cannot  escape 
without  paying  at  least  half  the  loss. 

The  jvdgment  of  the  Oireuit  Court  i>  affirmed. 

Clted-U  WaU.,  H,  178 ;  13  WaU.,  479;  U  Wall.. 
H)l ;  M  n.  8.,  197, 804 ;  1  Bro.,  286,  Ml,  6U ;  8  Huffhee. 


THE  CITY  OP  CHICAaO,  Plff.  in  3rr.. 

e. 

SAMUEL  W.  aREER 

(Bee  8. 0..  9  WalU  •OMOU 

Beidmee  ef  damage* — admiuioMef  agent,  when 
eoidtMe—emdenee  of  expert — of  other  officer — 
imtmiterial  error — eopy  of  letter  not  evidenee 
vnthout  notice  to  produce  original— inadmitni- 
ble  evidenee— propotalt  aeetiptei  eonttHute  con- 
tract. 

Evidence  of  loss  of  material  provided  b7  one  to 
fulfill  a  oontraot,  where  the  other  portv  refuses  to 
carry  out  the  oontraot,  la  proper,  on  toe  questloa 
of  damages. 

Admission  of  a  fact  made  by  an  authorized  airent 
bt  a  otty,  one  who  had  participated  In  mukinff  a 
ooDtract,  Is  proper  evidence  to  prove  the  contract. 
There  was,  therefore,  no  error  in  receiving  It. 

An  expert  may  give  evidence  as  to  what  Is,  and 
what  is  not,  a  proper  mode  of  testiiv  the  strangth 
of  leather  fire  ooae. 

A  party  who  refuses  to  fuIBll  a  contract,  cannot 
show  at  what  rates  be  had  contracted  with  another 
party  for  the  same  article,  or  what  offers  he  had 
reoelvod. 

Evidence  which  cannot  prejudice  a  party  is  no 
ground  for  reversal. 

A  copy  of  a  letter  to  the  opposite  party  cannot 
be  given  in  evidence,  when  no  notice  has  been 
given  to  produce  the  original. 

Evidenc<>,  that  the  article  contracted  to  be  fur- 
nished oould  not  be  used  by  defendant,  is  not  ad- 
missible In  an  action  for  Its  price.  If  he  had  con- 
tracted to  purchase  It. 

Evidence  of  how  the  article  contracted  to  t>e  fur- 
nished, compared  with  a  similar  article  made  by 
another  person,  is  also  Inadmissible  in  such  a  case. 

Where  the  advertisement  for  proposals  and  the 
proposals  are  clear,  and  they  are  accepted,  they 
contain  the  contract. 

[No.  170.1 
aubmUted  Apr.  8, 1870.  Deaded  Apr.  18, 1870. 

F  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

This  was  an  action  of  auumprit  brought  in 
the  court  below  by  the  defendant  in  error.against 
the  plaintiff  in  error,  to  recover  damages  for  a 
breach  of  contract,  in  refusing  to  receive  a  large 
quantity  of  leather  flie  hose,  for  the  manufact- 
ure and  delivery  of  which  by  the  defendant  to 
the  plaintiff,  a  contract  had  been  made  between 
the  parties.  The  declaration  contains  three 
special  counts  upon  the  contract,  and  the  money 
counts  for  goods  sold  and  delivered.  The  de- 
fendant below  pleaded  the  general  issue.    A 
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trial  was  had,  which  resulted  in  a  verdict  for 
the  plaintiff  below,  for  the  sum  of  |11,99!).60. 
A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  Judgment  entered  on  the  verdict, 
from  which  judgment  the  City  prosecutes  a  writ 
of  error  to  this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Ko  counsel  appeared  for  plaintiff  in  error. 

Mr.  W.  C.  Ooady,  for  defendant  in  error: 

1.  By  the  strictest  construction  of  the  con- 
tract in  question,  Oreer  had  the  whole  of  the 
day,  September  2,  1807,  in  which  to  perform 
his  contract.  Sep.  Ist,  was  Sunday,  and  when 
the  time  for  the  fulfillment  of  a  contract  in 
which  no  days  of  grace  are  allowed,  falls  on 
Sunday,  performance  on  the  next  day  is  a  legal 
compliance  with  the  contract. 

SaUery.  Burt,  20  Wend.,  205;  Barrett  v. 
Allen.  10  Ohio,  426;  Chit.  Cont.,  627,  n.  1. 

2.  The  commissioners,  Aug.  80,  1867,  ex- 
pressly requested  Greer  by  telegram  to  send  no 
more  hose;  that  it  did  not  stand  the  contract 
test,  and  would  not  he  accepted. 

8.  The  commissioners,  Sep.  2,  1867,  before 
the  time  had  elapsed  for  the  performance  of  the 
contract  by  Greer,  absolutely  refused,  individ- 
ually and  as  a  Board,  to  accept  the  hose  or  al- 
low a  public  test  uf  it. 

4.  The  commissioners  had,  bv  their  action, 
Incapacitated  themselves  and  the  plaintiff  in 
error  to  perform  their  part  of  the  contract  with 
Oreer.  The  terms  were  cash,  upon  the  hose  be- 
ing tested  satisfactorily.    There  is  only  one  ap- 

gropriation  yearly  by  the  plaintiff  in  error  for 
ose,  and  this  appropriation  the  commissioners 
had  exhausted  by  contracting  with  Graves  & 
Son,  prior  to  the  expiration  of  the  time  for  the 
performance  of  Greer's  contract,  thus  leaving 
no  funds  to  pa^  Greer,  even  though  his  hose, 
"  tested  in  a  fair  and  impartial  manner,"  should 
stand  the  required  pressure. 

5.  The  time  of  performance  of  the  contract, 
to  wit:  Sep.  1,  as  limited  in  the  advertised  pro- 
posal for  bids,  was  waived,  by  the  Board,  at  the 
time  Greer's  bid  was  put  in  and  before  it  was 
accepted,  and  Mr.  Brown,  one  of  the  commis- 
sioners, expressly  informed  Greer,  Sep.  2,  that 
the  Board  was  satisfled  with  his  performance  in 
regard  to  time,  but  rejected  the  hose  on  account 
of  its  not  coming  up  to  the  test.  Under  these 
circumstances,  the  defendant  in  error  had,  with- 
out any  farther  steps  on  his  part  lowanl  per- 
formance of  the  contract,  an  immediate  right 
of  action. 

Ilbz  V.  Kitton,  19  III.,  619;  Bdeh*t&r  v.  Dt 
Latonr,  20  £ng.  L.  &  K.,  1S7;  Cktrt  v.  Amber- 
gate  B.  Go..  6  Eng.  L.  &  E.,  280. 

Mr.  Justice  StFoiifl>  delivered  the  opinion  of 

the  court: 

This  was  an  action  brought  by  Samuel  W. 
Oreer  against  the  City  of  Chicago,  to  recover 
damages  for  the  breach  of  an  alleged  contract, 
by  which  the  defendant  had  undertaken  to  re- 
ceive and  pay  for  thirteen  thousand  feet  of 
leather  fire  hose  that  the  plaintiff  had  agreed  to 
manufacture  and  deliver.  The  principal  ques- 
tions mooted  at  the  trial  were,  whether  the  con- 
tract set  forth  in  the  declaration  was  proved, 
whether  the  plaintiff  had  complied  with  the  ob- 
ligations assumed  by  him ,  so  far  as  he  had  not 
been  relieved  by  the  defendant,  and  what  dam- 
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ages,  if  any,  had  been  sustained  by  the  plaintiff 
in  consequence  of  the  refusal  of  the  City  to  re- 
ceive the  hnse  and  pav  for  it  according  to  tlie 
contract.  The  Juiy  found  a  verdict  for  the 
plaintiff  for  |11.098.50,  upon  which  Judgment 
was  entered,  and  the  defendant  has  sura  out 
this  writ  of  error. 

Precisely  what  questions  are  intended  to  be 
raised  here  we  are  not  informed.  Xo  oral  argu- 
ment has  been  submitted  on  behalf  of  the  plamt- 
iff  in  error.  Ko  brief  of  points  has  bem  filed, 
nor  has  any  assignment  of  errors  been  made. 
We  are  left  to  search  the  entire  record  to  dis- 
cover, if  possible,  some  fault  in  the  pleadinfv. 
or  in  the  rulings  of  the  circuit  court,  and  this 
without  any  intimation  that  any  error  is  allied 
to  have  been  committed,  other  than  is  given  by 
the  fact  that  a  writ  of  error  has  been  sued  out. 
We  find,  indeed,  that  ten  exceptions  were  taken 
at  the  trial  to  the  admission  or  rejection  of  evi- 
dence, the  effects  of  which  were  to  bring  upon 
the  record  the  rulings  of  the  court,  but  we  are 
not  informed  that  it  is  even  daimed  those  rul- 
ings were  erroneous.  Three  exceptions,  most 
indefinite,  were  also  taken  to  the  charge  of  the 
court  delivered  to  the  Jury,  but  it  is  not  now 
alleged  that  any  portion  of  the  charge  was  not 
in  strict  accordance  with  the  law.  In  view  of 
this  state  of  facts,  the  judgment  might,  with 
great  piopnetv,  be  affirmed  wiUiout  further  re- 
marks. We  have,  however,  examined  all  the 
exceptions  taken  in  the  court  below,  and  din- 
covered  nothing  of  which  the  plaintiff  in  error 
has  any  right  to  complain. 

The  first  exception  was  to  the  admission  of 
evidence  tending  to  show  what  progress  the 
plaintiff  had  made  toward  the  performance  of 
his  part  of  the  contract  when  the  City  gave  him 
notice  that  the  hose  would  not  be  received. 
Subject  to  the  exception  it  was  proved  that  the 

f>iain1jff  then  had  on  hand  a  large  quantity  of 
eather,  which  he  had  cut  down  for  seven  thou- 
sand feet  of  ten  and  a  half  inch  hose,  such  as 
was  required  by  the  contract;  that  there  was  no 
sale  in  the  maricet  for  such  hoee;  that  conse- 
quently, on  the  refusal  of  the  defendant  to  take 
it,be  was  compelled  to  cut  it  down  again  for  nine 
inch  hose,  which  could  be  sold,  ana  that  this  in- 
volved a  large  loss  of  leather,  as  well  as  of 
labor.  It  is  plain  the  evidence  has  a  direct  bear- 
ing upon  the  question  what  amount  of  damasea 
the  plaintiff  was  entitled  to  recover,  if  entitled 
to  recover  at  all.  The  loss  resulting  from  the 
waste  of  leather  and  of  labor  was  an  immediate 
and  necessary  consequence  of  the  refusal  of  the 
City  to  comply  with  its  contract.  The  evidence 
was,  therefore,  properly  received. 
The  second  exception  was,   that  the  court 

Sermitted  the  plaintiff  to  give  in  evidence  the 
eclaratton  of  one  of  the  Board  of  Fire  Gommia- 
sioners  of  the  City,  who  were  authorised  to 
purchase  hose,  to  the  effect  that  he  thought  the 
City  was  liable  on  the  contract,  to  a  certain  ex- 
tent, on  account  of  its  having  used  the  hose  for 
fires.  It  maiy  be  admitted  that  the  witness' 
expression  of  opinion,  had  it  stood  alone,  would 
not  have  been  admissible;  but  it  was  connected 
with  the  admission  of  the  fact  that  the  City  had 
used  a  portion  of  the  hoee,  not  simply  in  test- 
ing it,  but  for  the  extinguishment  of  fires.  The 
fact  was  a  material  one,  bearing  upon  the 
questions  whether  there  bad  been  a  contract,and 
whether  the  hoee  delivered  was  such  as  the  coa- 
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tract  demanded.  Theadmissionof  the  fact  was 
by  an  authorized  agent  of  the  City,  one  who 
liad  participated  in  making  the  contract.  There 
was,  therefore,  no  errorln  receiving  the  evi- 
denae. 

We  discover  no  error  in  admitting  the  testi- 
mony of  *Edward  Smidt,  to  which  exception 
was  taken.  He  was  proved  to  have  been  an  ex- 
pert, sufficiently  to  justify  his  being  permitted 
to  state  what  is  and  what  is  not  a  proper  mode 
of  testing  the  strength  of  leather  fire  hose.  He 
was  a  manufacturer  of  steam  gauges,  and  he 
had  repeatedly  tested  hose.  It  having  been 
«lidmed  by  the  defendant  that  the  hose  offered 
would  not  bear  the  required  test,  it  was  cer- 
tainly competent  for  the  plaintiff  to  prove  that 
the  ex  parte  test  applied  by  the  City  was  not  a 
fair  one  and.  of  course,  to  prove  what  consti- 
tutee  "  a  fair  and  satisfactory  test,"  such  as  was 
provided  for  in  the  contract. 

The  fourth  and  fifth  exceptions  present  the 
xjuestion :  whether  the  defendant  should  have 
been  permitted  to  prove  at  what  rates  it  had 
made  a  contract  for  hose  with  another  party, 
and  what  bids  were  offered  when  the  other  con- 
tract was  made.  It  is  impossible  to  see  hnw 
this  could  have  had  any  legitimate  bearing  upon 
th^  questions  presented  Dy  the  case.  If  the 
City  was  liable  at  all  to  the  plaintiff,  clearly  its 
liability  can  be  measured  only  by  the  contract 
made  with  him.  The  extent  of  its  obligation 
is  not  to  be  found  in  another  contract  made 
with  aootber  party.  The  evidence  offered  was, 
therefore,  rightly  excluded. 

The  sixth  exception  is  to  an  answer  given  by 
one  of  the  defendant's  witnesses  to  a  question 
propounded  to  him  on  cross-examination.  He 
was  asked,  "  Wliat  is  the  best  leather  for 
making  leather  Are  hose?"  to  which  he  an- 
swered? "  Leather  made  from  slaughtered 
hidee."  To  this  the  defendant  object^,  and 
took  an  exception  because  the  court  admitted  it. 
We  are  not  informed ,  and  we  do  not  perceive 
how  he  could  have  been  prejudiced  by  the  an- 
swer. Let  it  be  that  it  was  immaterial ;  still  it  was 
not  hurtful.  It  was.  however,  admissible,  if  for 
no  other  reason,  because  it  tended  to  furnish  a 
teat  of  the  value  of  the  opinions  the  witness  had 
expressed  in  his  testimony  in  chief. 

The  next  exception  is  that  the  court  refused 
to  permit  a  copy  of  a  letter  to  the  plaintiff  to  be 
given  in  evidence,  when  no  notice  had  been 
given  to  produce  the  original.  It  needs  no 
argument  to  show  that  the  decision  of  the  court 
was  correct. 

The  eighth  and  ninth  exceptions  are  that  the 
court  would  not  allow  a  witness,  not  an  expert, 
to  give  his  opinion  that  the  plaintiff's  hose 
vould  not  answer  the  purpose  of  the  City,  that 
it  could  not  be  safely  used  at  fires,  and  that  it 
-was  of  no  value  to  the  City.  We  see  no  error 
in  this.  Tosay  nothing  of  the  medium  of  proof 
(the  opinion  of  a  witness  not  an  expert),  the 
subject  was  objectionable.  It  is  obviously 
quite  immaterial  whether  the  expectations  of  the 
City  from  the  contract  were  realized,  or 
whether  it  had  made  an  injudicious  bargain. 
The  real  question  was,  whether  the  plaintiff  had 
fulfilled  or  offered  to  fulfill  his  part  of  the 
contract  It  is  observable,  however,  that  the 
witness  did  afterwards  substantially  answer  the 

Sueslions  proposed,  and  that  the  defendant  had 
le  benefit  of  his  answers. 
8ee9  Wau:. 


The  tenth  exception  is,  that  a  witness,  after 
having  testified  he  had  not  examined  the 
quality  of  the  plaintiff's  hose  at  all,  was  not  per- 
mitted to  answer  the  question  how  it  compared 
with  hose  the  City  had  bought  from  another 
person.  How  he  could  have  answered  the 
question  it  is  not  easy  to  see,  but,  if  he  could,  the 
hose  purchased  from  that  other  person  was  not 
the  standard  by  which  that  of  the  plaintiff  was 
agreed  to  be  measured.  The  parties  had  fixed 
their  own  standard.  The  only  legitimate  rule 
was  that  which  the  contract  provided. 

We  pass  now  to  the  exceptions  taken  to  the 
charge  of  the  court.  They  are  to  so  much  of 
the  charge  as  relates  to  the  time  within  which 
the  contract  was  to  be  performed,  and  also  to 
80  much  as  relates  to  the  testing  of  the  hose,  and 
also  to  so  much  as  relates  to  the  failure  to  put 
the  contract  in  writing.  In  regard  to  these  it 
may  be  observed  that  they  are  not  taken  con- 
formably with  the  fourth  rule  of  the  court, 
which  requires  an  exceptant  to  state  distinctly 
the  several  matters  of  law  in  the  charge  to 
which  he  excepts.and  declares  that  such  matters 
of  law,  and  those  only,  shall  be  inserted  in  the 
bill  of  exceptions  and  allowed  by  the  court. 
But  we  have  examined  the  entire  charge  and 
found  nothing  of  which  the  plaintiff  in  error 
has  any  just  reason  to  complain.  It  was  fairly 
submitted  to  the  jury  to  find  what  the  contract 
was;  whether  it  had  been  concluded;  what  the 
parties  had  agreed  respecting  the  time  for  per- 
formance by  the  plaintiff;  whether  the  plaintiff 
was  in  any  default;  whether  the  hose  offered 
came  up  to  the  required  standard,  and  whether 
the  tests  applied  had  been  made,  as  the  contract 
required,  "in  a  fair  and  impartial  manner."  In 
regard  to  the  failure  to  put  the  contract  in 
writing  the  court  said  little  more  than  to  ex- 
press regret  that  the  City  usually  made  such- 
contracts  (as  it  had  been  proved)  without  re- 
ducing them  to  a  written  form,  adding  only, 
"that  if  the  advertisement  (for  propmals)  is 
clear  and  distinct,  and  if  the  proposals  are  also 
clear,  and  they  are  accepted  in  the  terms  in 
which  they  are  made,  simply  and  absolutely, 
that  contains  the  contract  between  the  parties." 
Surely  this  was  unexceptionable.  We  add  only, 
that  a  motion  for  a  new  trial,  being  an  appeal 
to  the  discretion  of  the  court  in  which  the  trial 
has  taken  place,  the  action  of  that  court  In 
overruling  H  is  not  reviewable  in  error. 

The  judgment  of  the  Gtre/uit  Court  i*  affirmed, 
with  eotts. 


O.  B.  LA.THAM  bt  au,  Appt*.. 

V. 

UNITED  8TA.TE8. 

(See  9  WaUn  Itf,  IM.) 

^^  the  prayer  for  aUtmanee  of  appeal  it  in  time, 
the  appeal  will  not  be  diimiuedfor  dela^in  the 
aUowanre. 

An  appeal  will  not  be  dismissed  on  the  vround 
that  It  was  not  allowed  within  the  ninety  dajrg  al- 
lowed by  statute,  where  the  prayer  for  allowanoe 
was  wltoln  that  time. 

The  allowance  has  relation  l>ack  to  the  date  of 
prayer  for  allowanoe,  and  must  be  oonaldeied  as 
made  on  that  day. 

[No.  6.] 
Argued  Apr.  SO,  1870.    Dedied  Apr.  SO.  1870. 
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SUFRKlfX  COUBT  or  THB  Unitrd  Btatkb. 


DbcTirm, 


A  PFE AL  from  the  Court  of  Claims. 

Mr.  OhitfJuttide  CIuMe  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  appeal  from 
the  judgment  of  the  Court  of  Claims,  on  the 
ground  that  it  was  not '  allowed  within  the 
ninety  days  fixed  by  the  statute. 

And  it  appears  that  the  order  of  allowance 
was  not  made  within  the  statutory  time.  But 
it  also  appears,  on  examination,  that  the  prayer 
for  allowance  was  within  the  time,  and  we  have 
heretofore  held  that  the  order  allowing  the  ap- 
peal must  have  relation  back  to  the  date  of  the 
prayer  for  allowance,  and  be  considered  as 
made  on  that  day . 

ITie  motion  mutt,  therefore,  be  denied. 

Clted-M  U.  8.,  a»;  Ifi  Blatohf.,  81B. 


O.  B.  LATHAM  bt  al.,  Apple., 

V. 

UNITED  STATES. 

(See  S.  C^  9  WaU.,  U6, 148.) 

Appeal  dismisted  on  appellanie'  motion. 

Appellants  have  a  rl^ht  to  have  their  appeal  dis- 
missed oa  their  own  motion. 

[No.  6.] 
Argued  Apr.  tO,  1870.    Decided  Apr.  10,  1870. 

APPEAL  from  the  Court  of  Claims. 
On  motion  to  dismiss. 

The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellants  to  recover  a  bal- 
ance alleged  to  be  due  on  a  certain  contract, 
being  the  difference  in  value  between  a  certain 
sum  in  coin  and  in  legal  tender  notes.  The 
petition  having  been  diBmiased  by  the  court 
Delow,  the  claimants  took  an  appeal  to  this 
court.  A  motion  to  dismiss  the  appeal,  made 
by  the  Attorney deneral,  was  denied  early  in 
the  present  term.  The  counsel  for  the  appel- 
lants now,  on  their  part,  move  to  have  their 
appeal  dismissed. 

Meun.  J.  H.  Carliale,  J.  D.  MePhenon 
and  L.  S.  ChatjiM,  for  appellants,  in  support 
of  motion. 

Metart.  B.  R.  Hoar,  AttgOen.,  B.  P.  Norton 
and  J.  J.  Weed,  for  appellees,  opposed. 

Mr.  CMefJuitiee  Chaae  announced  the  fol- 
lowing order  of  the  court: 

The  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Court  of  Claims, 
and  on  motion  of  Mr  L.  S.  Chatfield,  of  coun- 
sel for  appellants,  it  it  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  ihit  appeal 
be,  and  the  tame  ia  hereby  ditmiated. 


ISRAEL  DEMING,  Appt., 

V. 

UNITED  STATES. 

Argued  Apr.  SO,  1870.    Decided  Apr.  SO,  1870. 

APPEAL  from  the  Court  of  Claims. 
This  case  was  in  substance  like  the  preced- 
ing.   It  was  argued  at  the  same  time,  and  the 
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same  order  was  made  as  in  that  case,  allowin; 
the  appeal  to  be  dismissed. 

For  the  decision  of  this  court  upon  a  motion 
subsequently  made  to  vacate  this  order  of  dii- 
missal,  and  to  re-instate  said  case  upon  the  cal- 
endar, see  Deming'i  Appeal,  poet. 


THE   SHIP  MAGGIE   HAMMOND.  Btc, 
AxASA  DoBKBB,  OUimant,  Appl., 

V. 

THOMAS  MORLAND,   CHARLES  STAN- 
HOPE WATSON  AKD  JAMES  ROSE. 

(See  S.  (X,  "ZlM  Uaaaie  Hammond,"  8  Wall^  4aM(l). 

Lienofthipper  upon  the  tkip — lien  on  the  earge 
—foreign  tots  of  lien,  when  odminittered—iMlf 
ef  maeter — transhipment  by. 

The  owner  of  the  oaiKO  has  a  lien  upon  the  abtp 
for  the  safe  oustod]r,  due  transport  and  right  dellr- 
ery  of  the  same. 

The  oarKo  la  also  pledged  to  the  ship;  these  obliga- 
tions are  reciprocal,  and  the  maritime  law  create* 
reciprocal  Ueos  for  their  enforcement. 

The  admiralty  courts  here  administer  the  foreign 
law,  and  the  flling  of  the  libel  in  the  distriot  osuit 
here  secures  the  same  Hen  on  the  ship  as  If  the  libel 
had  been  Sled  la  the  foreign  jurisdiction. 

Our  admiralty  courts  have  full  jurisdiotion  orar 
suits  between  foreigners,  if  the  subject-matter  of 
the  controveny  is  of  a  maritime  nature;  but  the 
question  Is  one  of  discretion  In  every  case. 

The  master  Is  bound  to  carry  the  goods  to  their 
place  of  destination  in  his  own  ship,  unless  he  is 

Erevented  by  the  aot  of  Ck)d,  the  public  enemy,  or 
y  the  aot  of  the  shipper,  or  by  some  peril  expceai- 
1y  excepted  in  the  contntot  of  shipment. 

It  Is  his  duty,  in  case  his  ship  is  disabled,  to  tisn- 
ship  the  goods  and  send  them  forward,  and  be  oan 
charge  the  goods  with  any  Increased  freight  arising 
from  the  hire  of  another  vessel. 

If  he  could  repair  his  own  vessel  in  season  to  com- 
plete the  voyage  before  navigation  dosed,  the 
master  must  transport  the  goods  in  his  own  veneL 

[No.  107.1 
Argued  Mar.  8,  1870.    Decided  Apr.  tB,  1870. 

APPEAL  from  the  Circuit  Conrt  of  the  United 
States  for  the  District  of  Maryland. 

A  libel  was  filed  in  this  case  by  the  appellees 
in  the  District  Court  of  the  United  States  for 
the  District  of  Maryland,  and  a  decree  entered 
in  said  court  in  favor  of  the  libelants.  An  ap- 
peal was  thereupon  taken  by  the  respondent  to 
the  circuit  court,  by  which  court  the  said  de- 
cree was  affirmed.  Whereupon  the  said  re- 
spondent took  a  further  appeal  to  this  court. 

The  case  is  fuUv  stated  by  the  (x>urt. 

Messrs.  F.  W.  !brun«  and  Arthiur  Geo. 
Brown,  for  appellant: 

1.  By  the  law  of  Scotland  the  libelants  bad 
no  lien  cognizable  by  courts  of  admiralty. 

By  Stat.  1  Wm.  IV..  ch.  69,  the  Scotch  ad- 
miralty courts,  which  up  to  that  time  had  pos- 
sessed very  limited  powers,  were  abolished  and 
their  Jurisdiction  was  vested  in  the  Court  of 
Session,  the  ordinary  municipal  court  of  the 
country. 

The  jurisdiction  of  the  Court  of  Sessions  is  i» 
personam  in  all  cases,  and  summons  in  admi- 
ralty cases  does  not  differ  from  summons  in  or- 
dinary cases. 


Nora.— X>(«n  of  the  contract  of  t^reiphtiaesC  on 
tlieveaset.  See  note  to  The  Freeman  v.  Buckingbam. 
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Bell,  Die.  Law  of  Scot.,  tit.  Court  of  Admi- 
raltv,  p.  29:  1  Slianil,  Pr.  Court  of  Beaaions, 
413. 

The  nuuitime  hypo^ee  doubtfully  spoken  of 
by  Mr.  Bell  in  the  second  volume  of  his  Com- 
mentaries on  the  Law  of  Scotland,  6th  ed.,  ts9, 
does  not  apply  to  this  case.  Mr.  Bell  was 
rery  doubtful  about  his  hypothee;  and  if  en- 
forceable at  all,  he  thought  it  would  be  recog- 
nized only  by  the  Scotch  Court  of  Admiralty. 
A;b  we  have  said,  that  court  has.  since  1826, 
been  entirely  abolished  (July  28,  1880). 

So  the  hj/potJiM,  if  it  ever  existed,  is  extinct, 
and  no  Scotch  court  has  power  to  recognize  or 
enforce  it.  It  could  hardly,  therefore,  be  recog- 
nized or  enforced  by  an  American  court. 

See,  also,  upon  this  point,  The  St.  Laurrenee, 
1  Black,  529  (66  U.  8.,  XVII.,  188). 

The  existing  Scotch  law  on  these  points  may 
be  satisfactorily  ascertained  from  a  decision  by 
the  Privy  Council,  in  the  case  of  IhtBoldBue- 
eleugh.  7  Moore,  P.  C,  267. 

By  the  law  of  Canada,  they  had  no  lien. 

The  Code  Maritime  of  France  has  now  no  force 
in  Canada.  For  that  Code  was  a  part  of  the 
droit  publie  and,  consequently,  was  superseded 
by  the  effect  of  the  conquest,  and  if  it  was  law 
in  the  admiralty  jurisdiction  of  that  time, 
whether  it  was  a  part  of  the  public  law  or  of 
the  common  law,  it  was  abolished  by  the  mar- 
ine law  of  England. 

Baldwin  v.  Oibbon,  K.  B.,  Quebec,  1815; 
Itoberlson,  Dig.,  Lower  Canada,  861. 

The  Jurisdiction  of  the  Vice- Admiralty  Court 
of  Lower  Canada  is  very  much  limited,  and 
similar  to  that  of  the  English  Court  of  Admiral- 
ty before  the  power  of  the  latter  court  was  en- 
laixed  bvActs  of  Parliament. 

Seea  Wm.  IV.,  ch.  51. 

Tlie  admiralty  jurisdiction  as  to  torts  de- 
pends upon  locality,  and  is  limited  to  torts  com- 
mitted on  the  high  seas.  The  commission  of 
the  judge  of  that  court,  dated  1841,  runs  as  fol- 
lows: "  To  hear  and  determine  according  to 
the  civil  and  maritime  laws  ind  customs  of 
our  High  Court  of  Admiralty  in  England." 

6  Low.  Can.  Jur.,  296;  The  F^endt,  Stew. 
Vice- Admiralty  Cas. ,  L.  C,  p.  115,  Pref.  to 
Stewart's  Vice-Admiralty  Cases. 

Prior  to  the  passage  of  the  English  Admiral- 
ty Court  Act,  1861,  24  Vict,  ch.  10,  the  powers 
thereby  conferred  did  not  belongto,  and  were 
never  exercised  by,  the  English  High  Court  of 
Admiralty  ( Williams  &  Bruce,  Adm.  Prac.,86), 
and  said  Act  does  not  extend  to  Canada.  The 
British  Colonies  are  not  bound  by  any  Acts  of 
Parliament,  unless  particularly  named  therein. 

1  Broom,  Com.,  121 ;  1  Steph.  Com.  (6th  ed.). 
109. 

An  examination  of  the  Acts  of  Parliament 
relating  to  Canada,  cited  in  1  Steph.  Com.  (6th 
ed.),  pp.  110,112,  n.,will  show  that  the  lurisdic- 
tion  of  the  Vice-Admiralty  Court  of  Lower 
Canada,  has  not  been  materially  changed  siuce 
that  court  was  first  established,  and  that  it  has 
no  powers  similar  to  those  conferred  on  English 
admiralty  courts  by  24  Vict.,  ch.  10. 

So  there  was  no  lien  by  the  Canadian  admi- 
ralty law,  nor  by  the  municipal  law  of  Lower 
Canada. 

The  /SsMW-arr^t*  provided  for  bv  Const.  Stat. 
Lower  Canada,  ch.  88,  sees.  46  and  47,  is  merely 
a  right  of  summary  attadiment  based  upon  an 

See  9  Wall. 


afiBdavit  that  the  debtor  is  about  to  secrete  his 
property  or  abscond  with  contempt  to  the  court, 
etc.    It  is  essentially  a  personal  action. 

The  fact  that  The  Maggie  Hammond  was 
driven  in  invito  into  Cardiff,  as  a  mere  harbor 
of  refuge,  made  change  in  the  original  contract 
or  the  law  by  which  it  was  governed. 

Did  the  act  of  the  master  in  lan^mg  and  stor- 
ing the  goods,  and  accepting  new  employment 
for  the  ship  when  the  repairs  were  completed, 
create  a  lien  upon  the  ship  in  favor  of  the  libel- 
ants at  the  place,  Cardiff,  Wales,  where  the 
cargo  was  landed,  stored  and  left! 

Not  unless  it  was  created  by  24  Vict. ,  ch.  10, 
sec.  6,  85.  For  prior  thereto  no  jurisdiction 
existed  over  cases  like  the  present,  and  no  lien 
was  given  for  breaches  of  contracts  of  affreight- 
ment. 

See,  Williams  &  Bruce  Adm.  Br.,  85;  Ths 
Ironsides,  1  Lush.,  458;  TKe  Casan,  Brown.  & 
Lush.,  1;  Morewood  v.  Bneguist,  23  How.,  494 
(64  U.  8.,XVL,  617). 

But  the  Act  24  Vict. ,  ch.  10,  does  not  cre- 
ate a  maritime  lien  nor  profess  to  do  so. 

The  Act,  by  its  terms,  is  confined  to  En- 
gland. 20  Geo.  II.,  c.  42,  sec.  8;  1  Broom,  Com., 
109. 

The  power  to  exercise  a  limited  jurisdiction 
conferred  upon  a  local  court  by  proceedings 
tn  rem,  i.  e.,  by  an  attachment  of  the  property 
is  not  a  creation  of  a  maritime  lien.  The  Bet- 
fast  {ante,  266). 

No  sort  of  jiis  in  re  results,  until  process  of 
the  court  has  been  served  in  strict  conformity 
with  the  requirements  of  the  Act. 

But  in  the  case  of  The  Maggie  Hammond, 
the  jurisdiction  conferred  upon  the  High  Court 
of  Admiralty  has  not  been  exercised  or  even  in- 
voked either  by  proceedings  tn  rem  or  »n  per- 
sonam. 

A  true  maritime  lien  was  not  created  by  the 
Act  in  question. 

'  The  PadJU),  Brown.  &  Lush.,  243;  see,  also. 
The  Troubadour,  1  Ec.  &  Ad.  (L.  R.),  804;  77m 
Seio,lb.,SSS;  The  Mary  Ann,  lb..  8;  The  Bold 
Bueeleiufh,  7  Moore  P.  C,  i67;  The  Buropa.  2 
Moore  P.  C.  (N.  8.),  20;  The  Bock  Island  Bridge, 
6  Wall,  218  (78  U.  8.,  XVIU.  753)  ;Fon<fcwa(«- 
V.  MiOs,  19  How.,  89  (60  U.  S.,  XV.,  666); 
Williams  &  Br.  Adm  Pr.,  65. 

The  contract  was  a  British  contract  as  to  all 
the  parties  connected  with  it;  mode  of  per- 
formance; place  where  made;  place  where  it 
was  to  be  completed  and  performed ;  and  the 
ship  itself.  In  such  cases  our  courts  are  in  no 
wise  bound  to  assume  jurisdiction. 

2  Pars.  Ship.  &  Adm.,  22S,  and  authorities 
cited. 

But  if  th^  do,lex  lod  eontraelMS,ot  lea  lod  de- 
licti commissi  must  govern. 

In  the  case  of  1^  Haltey,  87  Law  J.  Eq.(N. 
S.),  Adm.  1,  Sir  Robert  Phillimore  reviewsthe 
authorities,  English,  Continental  and  Ameri- 
can, at  great  length. 

Appefiant  contends  that  an  admiralty  court 
is  peculiarly  bound  to  refuse  to  set  up  and  en- 
force a  lien  recognized  by  the  lex  fori,  where 
such  a  lien  is  denied  by  the  lex  loei  contractus, 
and  even  where  lex  loet  gives  a  lien,  an  admi- 
ralty court  will  not  enforce  it  when  the  lien  is 
accompanied  with  conditions  and  limitations 
inconsistent  with  the  rules  and  principles  which 
govern  maritime  liens. 
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Sttfbbioe  Court  of  thb  Uititbd  Statbs. 


Dae.  TDK, 


The  St.  Lamrmee,  1  Black.  680  (66  U.  8. 
XVII.,  184);  Maguire  y.  Card.  21  How.,  261 
(62  U.  8..  XVI.,  118). 

By  the  law  of  the  place  where  the  contract 
is  made,  do  such  lien  u  given.  It  ia  necessari- 
ly excluded  from  the  contract,  and  to  give  such 
a  lien  would  violate  it. 

Bnmton  v.*Kimie,  1  How.,  311. 

The  same  principle  is  strongly  stated  in  Tht 
Boek  Itlatid  Bridge.  6  Wall.,  216  (78  U.  8. 
XVIII., 754). 

Pages  267  and  268  Abb.  Adm.,  Judge  Bette 
continues:  "  The  Admiialtjr  Courts  of  the 
United  8tate8  will  not  entertain  jurisdiction  in 
rem  over  cases  which,  in  the  place  of  their 
origin,  would  not  be  entitled  to  that  relief." 

To  the  same  effect,  see  The  Belfait(anU,2W, 
646);  The  Gen.  Smith,  4  Wheat.,  488;  Peyroux 
V.  Eoward,  7  Pet.,  824;  The  Marion,  1  Story, 
68;  Sead  t.  The  Hutt  of  a  new  Brig,  1  Story, 
244;  The  Ifestor,  1  Sumn.,  73. 

It  was  practically  impossible  to  send  forward 
the  iron  after  Oct.  9.  and  any  such  attempt  on 
the  part  of  the  master  of  The  Maggie  Ham- 
mond, would  have  been  rash  and  foolhardy  in 
the  extreme.  The  principal  insurance  compa- 
nies of  Great  Britain,  in  their  time  policies,  ab- 
solutely prohibit  vessels  from  sailing  to  any 
Jort  or  place  in  British  Xorth  America,  after 
uly  26,  to  Aug.  7,  and  first  class  companies 
refuse  to  insure  to  those  ports  after  about  Sep. 
10,  on  any  terms. 

Voyages  to  the  River  St.  Lawrence  are  con- 
sidered even  more  perilous  than  to  other  parts 
of  British  North  America. 

The  freezing  of  a  river  is  such  an  act  of  Ood 
as  excuses  performance  of  the  contract  to  trans- 
port thereon. 

Story,  Bail.,  sec.  611,  646  a/  Redf.  Car.,  sec. 
27;  W»rA  v.  Bdmond*,  62  Barb.,  40;  Partont 
▼.  Hardy,  14  Wend.,  216;  Bowman  v.  TeaU,'li 
Wend.,  807;  The  FUuh,  Abb.  Adm..  119;  Hand 
V.  Baytu*.  4  Whart.,  204;  Briddon'f.  R way, 2d 
L.  J.  (N.  8.)  Exch.,  61 ;  Hvdion  v.  Sde,  L.  R., 
2Q.  B.,  666:  8.  C,  8  i4..412. 

But  such  dangers  when  foreseen  are  to  be 
avoided. 

Well  founded  apprehension  of  dangerous  ob- 
stacles justifies  delay  in  the  performance  of  a 
contract,  as  fully  as  would  the  actual  encoun- 
tering of  the  obstacles  themselves;  and  a  ship- 
master is  as  much  bound  to  avoid  them  in  the 
one  case,  as  to  try  to  escape  from  them  in  the 
other. 

The  contract  in  the  bill  of  lading  made  so 
late  in  the  season,  must  be  taken  as  made  with 
full  knowledge  of  this  custom  of  trade  and  the 
delay  which  might  result  from  it. 

BradUreet  v.  Heron,  Abb.  Adm.,  209;  Oraeie 
V.  Int.  Co.,  8  Cranch,76;  Broadweliy.  BuOer, 
6  McLean,  296. 

Appellant  does  not,  however,admit,that  even 
if  it  had  been  possible  for  the  master  of  The 
Maggie  Hammond  to  procure  a  suitable  vessel, 
it  would  have  been  his  duty,  under  the  circum- 
stances, to  tranship  his  cargo  and  attempt  to 
send  it  forward  to  Montreal  during  the  autumn 
of  1866,  because  the  relations  of  the  ship  and 
cargo  being  reciprocal,  the  master  had  a  right 
to  retain  the  cargo  until  such  time  as  his  own 
ship  might  be  repaired  and  in  a  condition  to 
carry  it  forward. 

1  Pars.  Mar.  L.,  168,  and  ttoUe;  Fland.Ship., 
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sec.  244;  In*.  Co.  v.  Butler,  20  Md.,41:  2  An. 
Lead.  Cas.,472,  et  leq.  Xo  man  of  oidinaty 
prudence  would  have  exposed  valuable  prop- 
erty to  such  perils  as  are  shown  by  the  record 
to  beset  the  navigation  of  the  St.  Lawrence  at 
that  late  season  of  the  year.  Even  if  it  hid 
been  possible  to  find  a  vessel  to  undertake  such 
a  venture,  the  underwriters  could  not  have 
been  held  responsible  for  loss  or  damage  of  the 
cargo  incurred  in  so  perilous  a  voyage,  and  one 
so  essentially  different  from  that  or^inally  coo- 
teinplated. 

Hand  v.  Baynee,  4  Whart.,  204. 

Their  contract  was  simply  on  an  ordipary  bill 
of  lading. 

Supposing  it  had  been  possible  tohlreanottt- 
er  veswl  to  take  forward  the  iron  that  autumn, 
it  could  only  have  been  at  ruinous  rates  of 
freight  and  insurance.  To  import  into  the  con- 
tract the  duty  and  oblipttion  to  resort  tu  such 
extraordinary  means,  would  destroy  its  mut- 
uality, and  make  the  owner  of  The  Mageie 
Hammond  responsible  as  an  insurer  of  time,  wrth 
only  the  compensation  of  an  ordinary  carrier. 

Briddon  v.Baateay,  28  L.  J.  (K.  S.),  Exch., 
61;  Itorriton  v.  Davii,  20  Pa.,  171:  Seed  v. 
Diek,  8  Watts,  479;  Chit.  Car.,  Am.  ed..  Hi 
notes. 

Appellees  had  no  right  to  complain  of  this 
intermediate  voyage,  unless  it  was  in  some  le- 
spects  an  infraction  of  appellant's  contract  to 
transport  their  iron.  Appellant's  obligation 
was  to  be  ready  at  C!ardiii  early  in  Ai»il  1867, 
to  resume  the  cai;go. 

Under  ordinary  circumstances.  The  Manie 
Hammond  had  abundant  time  to  return  to  Qir- 
diff  in  good  season  to  transport  the  iron  in  the 
spring;  but  having  encountered  unusual  storms 
and  perils  of  the  sea,  she  reached  Baltimore 
Feb.  17,  1867.  after  a  voyage  of  eighty-seven 
days. 

Muir*.  S.  T.  WalUs  and  9.  H.  Thorns*, 
for  appellees: 

The  shipment  was  made  and  the  bill  of  lad- 
ing executed  in  Scotland.  The  cargo  was  to 
be  delivered  in  Canada,  and  was  luided  and 
left  in  Wales.  Eadi  of  these  three  localities 
has  its  separate  system  of  jurisprudence,  Wales 
being  governed  by  the  English  law;  the  Scotch 
and  colonial  laws  ard  held  by  Uie  Eodiah 
courts  to  be  foreign  laws,  and  arci  requirw  to 
be  proven  as  matters  of  fact,  precisely  as  the 
laws  of  foreign  nations. 

See  1  Phii:  Ev..  4  Am.  ed.,  628;  2  PhiL 
Ev.,  4  Am.  ed.,427,  and  cases  there  cited. 

They  require  it  to  be  proven  in  each  particu- 
lar case,  like  any  other  matter  of  fact. 

MeCormiek  v.  Oamett,  27  Eng.  L.  &  E.,  S39. 

In  the  absence  of  proof,  the  foreign  law  and 
our  own  are  presumed  to  be  the  same,  and  io 
the  case  at  bar  there  is  no  proof  of  any  of  the 
foreign  laws  under  discussion. 

Ghaee  v.  AOianee  In*.  Co.,  9  Allen,  811. 

The  question  of  lien  under  the  law  of  die 
place  where  the  cargo  was  landed  and  left,  in- 
volves as  well  the  Scottish  as  the  English  lav; 
for  if  the  ship  was  subject  to  a  lien  in  favor  of 
the  shipper  under  the  law  of  the  place  of  con- 
tract, certainly  that  lien  must  have  been  fixed 
upon  her  by  the  violation  of  the  contract,  and 
at  the  lime  and  place  where  it  was  violated;  and 
this  without  reference  to  the  jurisdiction  of  the 
English  Admiralty  Court  to  enforce  the  lien  by 
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process  in  rem.  This  latter  jurisdiction,  it 
must  be  conceded.did  not  exist  before  therecent 
Statute  of  Victoria;  but  tlie  lien,  though  not  en- 
forceable, nevertheless  existed  as  a  part  of  the 
Bngliah  Admiralty  law.  The  elementary  writ- 
en  are  believed  to  be  unanimous  upon  thispoint. 
Abb.  Ship.,  marg.  pp.  124,  28S;  8  Kent,  Com., 
8th  ed.,281  n.  a.;  Conkl.,  Adm.,  ch.  4,  p.  128; 
7%<»  Btbteea,  1  Ware,  192;  The  Phoebe,  1  Ware, 
870. 

But  whatever  difficulty  may  have  formerly 
existed  as  to  jurisdiction  in  England,  has  been 
entirely  removed  by  legislation  during  the  pres- 
ent reign. 

Act,  1824,  1825,  Victoria,  called  the  Admir- 
alty Ck>urt  Act,  1861,  ch.  10,  p   182. 

In  the  cases  of  ITie  Bahia.  Brown.  &  L.,  61, 
and  The  Ironnden,  Lush.,  458,  the  words  "car- 
ried into  England  or  Wales"  are  decided  to 
have  been  purposely  employed  in  their  widest 
signification,  and  the  statute,  it  is  said,  was  not 
intended  to  be  restricted  to  cases  of  importation. 
The  iron,  then,  in  this  case  was  carried  into  a 
port  of  Wales. 

The  Privy  Ckmndl  laid  down  the  doctrine  of 
maritime  lien  definitely  and  exactly,  in  the  lan- 
guage of  Mr.  Justice  Story,  in  the  case  of  17ie 
Nettor,  1  Sumn.,  78. 

On  page  72  of  the  English  Reports,  will  be 
found  the  express  determination  "That  in  all 
cases  where  a  proceeding  in  rem  is  the  proper 
course,  there  a  maritime  lien  exists,  which  gives 
a  privilege  or  claim  upon  the  thing  to  be  en- 
forced by  legal  process."  This  doctrine  is  re-af- 
ftrmed  by  Bu-  Robert  Pbillimore  in  the  case  of 
The  Fervnia,  L.  R ,  2  Adm.  <&  Eccl. ,  78.  decided 
in  1868.  Doctor  Lushington  himself  appears  to 
have  recognized  it. 

See,  also,  the  case  of  7^  ItabeUa  A.  Clarke, 
Brown.  &  L.,  Si;  The  Bold  BueOmgh,  8  Wm. 
Rob.,  220. 

The  proceeding  inrem  after  all.is  but  a  "mode 
of  proceeding  and  process,"  as  defined  by  this 
Imnorable  court  in  the  case  of  The  81.  Lawrence, 
1  Black,  526(66  U.  S.,  XVII,  182),  and  The 
Patomae.  2  Black,  581  (67  U.  S.,  XVII.,  268), 
and  its  allowanoeor  refusal  constitutes  no  '  'ques- 
tion of  jurisdiction."  In  determining  this,  the 
court  did  but  re-afflrm  what  it  had  held  after 
great  consideration  in  the  case  of  The  iSteom 
Nav.  Go.  V.  Bank,  6  How.,  892,  viz.:  that  "If 
the  cause  is  a  maritime  cause  subject  to  admir- 
alty cognizance,  jurisdiction  is  complete  over 
the  person  as  well  as  over  the  ship;  it  must  in 
its  nature, be  complete,  for  it  cannot  be  confined 
to  one  of  the  remedies  on  the  contract,  when  the 
other  is  within  its  cognizance." 

If  the  subject-matter  of  the  controversy  be 
wittiin  the  admiralty  jurisdiction  of  the  district 
courts,  they  may  apply  any  of  the  remedies  ap 
propriate  here  to  cases  where  the  contract  was 
made  abroad. 

Story,  Confl.  L. ,  sec.  558 ;  ?%«  ZoUverein,  Swab. , 
98;  The  Milfmrd,  Swab. ,  362 ;  The  Jonathan  Good- 
hue.  Swab., 526;  Bk.oflhe  U.S.y.BoneUy.SFel., 
872,  followed  by  WUeox  v.  Bunt,  18  Pet.,  878. 

See,  also.  The  Young  Meehanie.  2  Curt.,  405, 
in  which  it  is  determined  that  a  maritime  lien 
is  a  right  in  itself,  which  may  exist  independ- 
ently of  the  process  used  to  enforce  it,  just  as  a 
personal  obligation  may  arise  from  a  contract, 
though  the  law  of  the  place  may  not  afford  a 
personal  remedy. 
See  9  Wall. 


Talleyrand  v.  Bouianger,  8  Ves.,  jr.,  447; 
Flaek  v.  Haim,  1  Jac.  &  W.,  405. 

Mr.  Justice  Betts  has  demonstrated  in  an  elab- 
orate and  able  opinion,  Davis  v.  Leslie,  Abb. 
Adm.,  181,  that  jurisdiction  as  between  foreign- 
ers is  complete,  though  the  exercise  of  it  is  dis- 
cretionary, and  that  the  same  rule  is  adopted  in 
Eneland  as  in  this  country. 

37k«  Jerusalem,  2  Gall. ,  191 ;  Conkl.  Adm.,  88, 
85;  1  Abb.  Pr.,  U.  S.  Court,  855;  TTu)  Bee,  1 
Ware,  382;  T/ie  Havana,  1  8pr.,  402;  The  Ada, 
Dsveis,  409. 

It  has  been  assumed  as  clear  law  in  England 
as  well  as  here,  that  it  was  a  breach  of  contract 
and  dutv  fur  the  ship  to  desert  her  cargo  at  Car- 
diff, and  sail  on  another  voyage. 

Abb.  Ship.,  marg.  p.  364;  8  Kent,  210,  etseq. 

It  she  had  begun  loading  the  day  after  her 
repairs  were  completed,  allowing  her  two  days 
to  load,  she  could  have  started  Nov.  6,  and  if 
she  had  made  a  voyage  in  thirty-five  days,  she 
would  have  arrived  Dec.  10.  Supposing  she 
made  neither  the  longest  nor  the  shortest  aver- 
age voyage,  but  one  of  intermediate  length,  she 
would  have  reached  Montreal  in  thirty-seven 
days  from  Cardiff  (or  thirty-seven  and  a  half 
from  Liverpool),  that  is,  by  Dec.  12.  During 
the  five  preceding  years,  the  navigation  to  Mon- 
treal haa  only  twice  closed  earlier  than  that,and 
on  one  of  those  two  occasions,  only  one  day 
earlier.  The  chances  were,  therefore,  as  three 
to  two,  or  it  may  be  said  four  to  one,  that  she 
would  meet  no  obstruction.  Those  chances  the 
libelants  were  entitled  to. 

At  all  events,  by  proceeding  on  her  voyage 
as  soon  as  she  was  ready  for  sea.  The  Maggie 
Hammond  would  have  bad  the  reasonable  chance 
of  reaching  her  port  of  destination  that  season, 
and  the  certainty  of  her  arriving  as  near  there 
as  possible,  so  as  to  l)e  ready  to  proceed  to  it 
with  all  dispatch  at  the  first  opening  of  naviga- 
tion in  the  spring.  This  washer  clear  duty  un- 
der the  circumstances. 

3  Sent,  Com.,  210;  Sehilixzi  v.  Derry,  82  E. 
C.  Law.,  872;  Oliver  v.  Ins.  Co.,  7Cranch,  498. 

There  was  no  reason  to  apprehend  ice,  or  any 
other  unusual  danger  or  detention  before  reach- 
ing the  St.  Lawrence.  If  she  had  encountered 
ice  dangerously  in  the  Gulf  of  St.  Lawrence,  or 
the  river,  or  had  learned  on  arriving  in  the  vi- 
cinity that  it  was  dangerous  to  go  further,  she 
might  have  put  into  the  nearest  port 

2  Pars.  Mar.  L..  299. 

And  she  could  have  sent  on  her  cargo  by  land 
if  necessary,  which,  in  such  case,  it  would  have 
been  her  duty  to  do. 

1  Pars.  Mar.  L.,  161;  Bryant  v.  Ins.  Co.,  6 
Pick.,  131. 

She  was  bound,  under  the  circumstances,  to 
meet  the  difficulties  of  the  navigation,  even  if 
they  did  expose  her  to  the  risk  of  being  ice-bound 
in  the  St.  Lawrence  until  spring,  which  was  the 
only  unusual  peril  she  would  have  encountered. 
None  of  the  evidence  in  regard  to  the  difficulty 
of  procuring  insurance  at  Uie  ordinary  rate  for 
late  voyages,  is  applicable  to  the  case  of  a  voy- 
age already  begun,  and  which  the  ship  was  bound 
to  prosecute,  whether  insured  or  uninsured. 

The  restrictions  shown  to  be  usual  in  the 
policies  for  such  vovages,  are  onlv  applicable 
to  them  as  extra  hazardous  and,  therefore, 
not  insurable  at  the  usual  rates.  Extra  pre- 
miums would,  of  course,  have  removed  that  dif- 
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Acuity,  if,  indeed,  it  existed  at  all  uuder  the  cir- 
cumstances in  controversy.  If  it  was  ascertain- 
ied  that  her  repairs  could  not  be  completed  in 
time  to  make  the  voyage  during  the  season  it  was 
her  duty  to  send  on  the  cargo  by  another  ves- 
sel. 

1  Pars.  Mar.  L.,  181;  Hugg  v.  Auguita  Bkg. 
Co.,  7  How.,  604;  Ths  Niagara  v.  Cordet,  21 
How.,  84  (62  U.  8..  XVI.,  46);  1  Pars.  Ship.  & 
Adm.,  284,  n.;  834,  n. 

If,  as  is  now  sought  to  be  proven,  it  was 
Sep.  18,  when  she  anchored  at  Milford,  noto- 
riously too  late  for  her  to  resume,  or  hope  to  re- 
sume her  voyage,  or  procure  another  vessel  for 
the  special  purpose,  she  might  and  ought  to 
have  forwarded,  or  to  have  attempted  to  for- 
ward, her  cargo  br  the  ship  which  left  London 
Oct.  17,  a  month  later,  ana  which  appears  to 
have  had  a  regular  day  or  time  of  sailing,  that 
must  have  been  generally  known ;  and  ttuu  even 
if  it  involved  land  carri^. 

Bryant  v.  Ini.  Co.,  6  Pick.,  131;  Pars.  Mar. 
L.,  161. 

At  all  events,  she  ought  not  to  have 'deserted 
the  cargo,  leaving  it  subject  to  storage  and 
other  charges,  but  to  have  started  with  it  aa 
soon  as  possible  in  the  spring. 

If  she  had  started  with  the  first  spring  fleet, 
she  would  have  had  the  cargo  in  Montreal 
April  22.  It  reached  there  on  The  Royal  Char- 
lie, July  28.  If  not  liable  for  the  damages  de- 
creed gainst  her,  she  is  liable  for  the  differ- 
ence in  the  value  of  the  iron  at  the  opening  of 
navigation  in  the  spring,  and  at  the  time  when 
it  did  arrive. 

Mr.  Ju»tiee  Clifford  delivered  the  opinion 
of  the  court : 

Common  carriers  by  water,  like  common  car- 
riers by  land,  in  the  absence  of  any  legislative 
provisions  prescribing  a  different  rule,  are  in- 
surers of  goods  shipped,  and  are  liable  in  all 
events  and  for  every  loss  and  damage,  however 
occasioned,  unless  it  happens  from  the  act  of 
Ood  or  the  public  enemy,  or  by  the  act  of  the 
shipper,  or  from  some  other  cause  or  accident 
expressly  excepted  in  the  bill  of  lading. 

Whenever  the  goods  intended  for  transporta- 
tion are  shipped  on  board,or  delivered  to  the  car- 
rier or  his  agent  for  that  purpose,  it  is  the  duty 
of  the  master,  in  the  absence  of  any  stipulation  as 
to  the  period  of  sailing,  to  commence  the  voy- 
age within  a  reasonable  time  and  he  must  pro- 
ceed on  the  voyage  in  the  direct  and  usual  route 
to  the  port  of  delivery  without  any  unnecessary 
deviation.  Unless  it  becomes  necessary  to  de- 
viate for  the  purpose  of  making  repairs  or  to 
avoid  a  storm,  or  an  enemy  or  pirates,  or  to  ob- 
tain necessary  supplies,  or  for  the  purpose  of 
assisting  another  vessel  in  distress,  no  deviation 
from  the  direct  and  usual  route  can  in  general 
be  Justified,  nor  will  any  other  cause  be  admit- 
ted, except  under  very  special  circumstances, 
as  a  valid  defense  for  any  such  delay  in  the 
transportation  of  the  goods  shipped  under  the 
bill  of  lading  or  other  legal  contract  of  ship- 
ment. 

I.  Certain  parcels  of  pig  iron,  amonntipg  In 
the  whole  to  three  hunareid  tons,  consigned  to 
the  libelants,  were,  by  their  agents,  resident  in 
£ngIand,Bhipped  August  28,  l866,on  board  The 
Ma^e  Hammond,  then  lying  at  Ardroesan, 
Sc(^md,  and  bound  on  a  voyage  from  that 
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port  to  the  Port  of  Montreal,  where  the  libd- 
ants  reside.  By  the  bill  of  lading,  it  appean 
that  the  iron  constituting  the  conmgnment  was 
shipped  in  good  order  and  condition,  and  that 
the  contract  of  shipment  was  that  it  should  be 
delivered  to  the  consignees  at  the  port  of  des- 
tination in  like  good  order  and  condition, 
"the  act  of  God,  the  Queen's  enemies,  fire,  and 
all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers  and  navigation,  of  whatever 
nature  and  kind  soever,  excepted." 

Subject  to  the  terms  of  that  contract  the  mer- 
chandise in  question  was  delivered  to  the  car- 
rier; and  havmg  been  duly  laden  on  board  the 
ship  sailed  on  the  following  day  for  the  port  of 
delivery,  and  until  the  7th  of  September  she 
proceeded  on  her  voyage  in  perfect  safety. when 
she  encountered  heavy  sales  which  continued 
through  the  night,  cauung  the  ship  to  leak, 
and  doing  great  damage  to  the  sails;  and  it  ap- 
pears that  the  master,  at  six  o'clock  in  ^s 
afternoon  of  that  day,  finding  that  the  weather 
exhibited  no  appearance  of  Improvement,  and 
having  consultea  with  the  other  ofiicera  of  the 
vessel,  and  the  crew,  decided  to  bear  away  for 
some  port  of  refuge,  and  that  "they  wore  ship 
with  her  head  to  the  eastward." 

Prior  to  that  change  of  course  they  had  ac- 
complished Iialf  the  contemplat«l  voyage,  as  it 
appears  from  the  evidence  that  the  Slip,  at 
noon  of  that  day,  was  in  latitude  forty-nine 
degrees  one  minute  north,  and  in  longitude 
thirty  degrees  sixteen  minutes  west.  Precisely 
what  change  was  immediately  made  in  the 
course  of  the  ship  does  not  appear;  but  It  doe* 
appear  that  the  master,  on  the  following  day, 
called  the  crew  aft,  and  submitted  the  question 
to  them  whether  they  would  go  to  the  west- 
ward, or  continue  to  go  to  the  eastward,  and 
that  they  decided  to  proceed  to  tlie  eastward, 
which  was  equivalent  to  a  decision  to  return. 
Much  injury  had,  doubtless,  been  done  to  the 
sails,  but  they  had  spare  sajls,  and  it  appears 
that  the  crew,  before  they  were  called  aft,  had 
bent  and  set  the  foresail,  the  maintopsail,  the 
jib,  the  foretopmast  staysail,  the  maintopmast 
stavsail,  the  mizzen  staysail,  and  the  spanker, 
and  the  protest  shows  that  the  wind  lud  sub- 
sided, and  that  the  weather  was  more  mo- 
derate. 

Principal  reason  given  by  the  crew  for  refus- 
ing to  go  westward,  as  reported  in  the  protest, 
was  that  they  had  not  sufficient  sails,  that  the 
ship  was  leaking  badly,  and  that  they  were  not 
able  to  do  any  more  work  until  they  liad  some 
rest. 

Midway  between  western  and  eastern  potts, 
and  with  a  ship  as  seaworthy  to  go  forward  as 
to  go  back,  the  master  nevertheless  yielded 
readily  to  the  suggestions  of  the  crew,  and  de- 
cided to  proceed  to  the  eastward,  and  on  the 
17th  of  September  the  ship  came  to  anchor,  ^ 
without  any  further  damage,  in  the  port  of  Mil-  m 
ford,  in  Wales.  Immediate  steps  were  taken  ^ 
for  a  survey,  which  was  held  on  the  following 
day,  but  some  of  the  recommendations  of  the 
surveyors  were  not  satisfactorv  to  the  master, 
and  he  declined  to  can7  them  into  effect  Dis- 
satisfied with  the  results  of  that  survey  be  called 
another,  which  was  not  held  until  Uie  twenty- 
fifth  of  the  same  month,  when  it  was  recom- 
mended that  the  ship  should  proceed  to  Cardiff, 
where  there  were  greater  facilities  for  landing 
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sod  storing  the  cargo  and  for  repairing  tlie  ves- 
ael.  Influenced  by  tliat  recommendation  the 
master,  two  days  afterwards,  weighed  anchor, 
and  the  ship  having  been  taken  in  tow  by  a 
steam  tug,  arrived  at  Cardiff  on  the  nest  day 
and  was  safely  moored  for  repairs  in  the  dry 
dock  at  that  port.  Subsequent  surveys  were 
also  held,  conflrming  the  prior  conclusion  that 
the  ship  was  in  neea  of  repairs,  and  thereupon 
the  cargo  was  landed  and  stored.  Expenses 
were  incurred  in  executing  the  repairs  to  the 
amount  of  one  hundred  and  eighty  five  pwunds 
and  seventeen  shillings,  but  the  mechanics  in 
accomplishing  the  work,  stripped  the  vessel  of 
her  yellow  metal,  valued  at  one  hundred  and 
thirty  pounds,  which  was  allowed  as  a  credit  to 
the  owner  of  the  ship. 

On  the  9th  of  October  the  master  made  a 
formal  protest,  that  the  repairs  recommended 
could  not  be  completed  until  the  season  would 
oe  too  far  advanced  for  the  ship  to  complete 
the  voyage  before  winter.  Her  repairs  were 
finished  prior  to  the  3d  of  Koveml)er,  and  on 
that  day  the  surveyors  certified  that  the  ship 
was  in  a  "seaworthy  state  to  proceed  on  her 
intended  voyage."  Although  the  ship  was 
ready  for  sea,  still  the  master  refused  to  reload 
the  cargo  and  proceed  to  fulfill  his  contract,  al- 
leging jthat  the  season  was  too  far  advanced. 
Kegotlbtions  were  inatituted  between  the  con- 
signees and  the  owner  of  the  ship  for  a  com- 
promise of  the  controversy,  but  before  any  con- 
clusion was  reached,  the  ship,  on '  the  3l8t  of 
November,  took  on  board  another  cargo  and 
sailed  for  Baltimore,  leaving  the  merchandise 
conatitttting  the  consignment  of  the  libclanta 
in  store  at  the  port  where  the  repairs  were 
made. 

Left   in  store  the   merchandise  remained 
there  nntil  the  29th  of  May  of  the  nest  vear, 
when  the   agents  of  the   ship  forwardea  the 
same  in  another  vessel,  but  the  vessel  with  the 
goods  did  not  arrive  at  the  port  ef  delivery 
nntU  the  23d  of  July,  eleven  months  after  the 
iron  was  shipped  on  board  the  vessel  of  the  re- 
spondent.    Aggrieved  by  such  unusual  delay 
and  learning  that  the  ship  had  arrived  at  her 
port  of  destination,  under  the  new  contract  of 
affreightment,  the  shippers  and  consignees  of 
the  iron  stored  and  left  at  Cardiff,  filed  their 
lil>el  in  the  district  court  for  the  district  where 
the  ship  then  was,  alleging  a  breach  of  the  con- 
tract set  forth  in  the  bill  of  lading.     Process  of 
attachment  was  issued  and  the  ship  was  seized 
on  the  26th  of  February,  18<!7,  the  day  before 
she  finished  discharging  her  cargo  at  Baltimore. 
Hearing  was  had  and  a  decree  was  entered  in 
favor  of  the  lil)elants  in  the  district  court  for 
$3,099.30,  together  with  costs  of  the  proceed- 
faigs.     Determined  to  contest  the  matter  further 
the  claimant  appealed  to  the  circuit  court,  and 
the  appeal  to  this  court  is  from  the  decree  of 
tbte  Offcuit  court  affirming  the  decree  of  the  dis- 
trict court. 

n.  (Several  questions  of  importance  and  of 
DO  inoonslderable  difficulty  are  presented  for 
decMon  in  this  case.  Most  of  the  material  facts 
are  exhibited  in  the  preceding  statement,  and 
In  Tiew  of  that  state  of  facts  me  libelants  sub- 
mit the  following  propositions: 

1.  That  it  was  the  duty  of  the  master,  as  the 
■Aient  of  the  ship  owner,  to  transport  the  mer- 
cUMidlaB  to  the  port  of  destination  and  deUver 
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the  same  to  the  consignees  without  unnecessary 
delay,  unless  he  was  prevented  from  so  doing 
by  the  act  of  God,  the  public  enemy,  or  some 
one  of  the  perils  expressly  excepted  in  the  bill 
of  lading:  and  that  the  evidence  in  the  case 
does  not  show  that  the  failure  to  transport  and 
deliver  the  consignment  was  occasioned  by  any 
such  causes. 

2.  That  the  ship,  when  she  sprung  a  leak,  and 
when  her  sails  were  injured,  inasmuch  as  she 
was  as  near  to  western  ports  as  to  those  situated 
to  the  eastward,  should  have  proceeded  to  some 
one  of  the  former  for  repairs,  and  that  the  cir- 
cumstances did  not  justify  the  master  in  put- 
ting back  to  an  eastern  port  for  that  purpose. 

8.  That  if  be  was  justified  in  putting  back  to 
the  port  selected  as  a  port  of  refuge,  that  his 
subsequent  conduct,  in  respect  to  the  merchan- 
dise shipped  bv  the  libelants,  was  wholly  inde- 
fensible, that  he  had  no  right  to  leave  the  mer- 
chandise in  store,  enter  into  a  new  contract  of 
affreightment,  and  sail  with  a  new  cargo  for  a 
distant  port;  that  he  was  bound,  asacarrierfor 
hire,  either  to  repair  his  own  vessel,  reload  the 
cargo  and  resume  and  complete  the  voyage,  as 
stipulated  in  the  bill  of  lading;  or,  if  the  nec- 
essary repairs  could  not  be  made  in  season  to 
enable  him  to  fulfill  his  contract  to  tr^ansport 
and  deliver  the  consignment  before  the  fall  navi- 
gation would  close,  then  it  was  his  duty  to  pro- 
cure another  vessel  and  to  tranship  the  merchan- 
dise and  send  it  forward  to  the  port  of  delivery 
without  unnecessary  delay. 

All  of  these  propositions  are  controverted  by 
the  appellants,  and  they  contend  that  the  con- 
duct ut  the  master  was  in  all  respects  justifiable; 
that  he  did  everything  which  he,  as  such  car- 
rier, was  required  to  do  under  the  contract  as 
expressed  in  the  bill  of  lading,  and  that  the  li- 
belants have  no  just  cause  of  complaint. 

Aside  from  the  merits  of  the  controversy, 
they  also  contend  that  the  district  court  bad  no 
iurisdiction  of  the  case;  and  as  that  is  a  pre- 
liminary question  it  will  be  first  considered  be- 
fore examining  the  questions  more  immediately 
involved  in  the  pleadings.  No  such  question 
is  directly  presented  in  the  pleadings,  and  none 
such  was  raised  in  the  court  below,  still  the  bet- 
ter opinion  is  that  the  question  is  open  to  the 
appellants,  as  it  substantially  appears  that  the 
home  port  of  the  ship  is  Yarmouth,  Nova  Scotia, 
and  that  both  the  libelants  and  claimant  are 
foreigners.  By  the  answer  it  appears  that  the 
claimant  is  a  resident  of  the  place  where  the 
ship  belongs,  and  the  libel  describes  the  con- 
signees as  residents  of  Montreal,  in  Canada,  and 
that  the  iron  was  shipped  at  Ardrossan,  in 
Scotland. 

Undoubtedly,  the  owner  of  the  cargo  has  a 
lien,  by  the  maritime  law,  upon  the  ship  for 
the  safe  custody,  due  transport,  and  right  de- 
livery of  the  same,  as  much  as  the  ship-owner 
has  upon  the  cargo  for  the  freight,  as  expressed 
in  the  maxim,  Le  bold  eit  oNigi  d  la  marehan- 
dise  ei  la  marehandite  au  batd.  Subject  to  the 
exception  that  the  lien  of  the  ship-owner  may 
be  displaced  by  an  unconditional  delivery  of 
the  goods  before  the  consignee  is  requirra  to 
pay  the  freight,  or  by  an  inconsistent  and  irrec- 
oncilable provision  in  the  charter-party  or  bill 
of  lading,  the  rule  is  universal  as  understood  in 
the  decisions  of  the  Federal  Courts,  that  the 
ship  is  bound  to  the  merchandise  and  the  mer- 
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chandiM  to  the  ship  for  the  performance  on  the 
part  of  the  shipper  and  ship  owner  of  their  re- 
spective contracts. 

Shipowners  contract  for  the  safe  custody,  due 
transport  and  right  delivery  of  the  cargo,  and 
for  the  performance  of  theii'  contract  the  ship, 
her  apparel  and  furniture,  are  pledged  in  each 
particular  case,  and  the  shipper,  consignee,  or 
owner  of  the  cargo,  contracts  to  pay  the  freight 
and  charges,  ana  to  the  fulfillment  of  their  con- 
tract the  cargo  is  pledged  to  the  ship,  and  those 
obligations  are  reciprocal,  and  the  maritime 
law  creates  reciprocal  liens  for  their  enforce- 
ment. rA«  3idif,  6  Wall.,  498  [72  U.  S., 
XYIIL,  4881;  Duponty.  Vanee,  19  How.,  168 
[60  U.  8.,  XV.,  585];  The  Bird  cf  Paradue,  5 
Wall.,  654  [73  U.  8.,  XVIIL,  664];  AlmgerT. 
Dock  Co.,  14  Meea.  &  W.,  798;  Fntery.  Colby, 
8  Hurls.  &  Nor.,  715. 

Consequently,  where  the  lien  or  privilege  is 
created  by  the  lex  loei  eontraeiut,  says  Judge 
Story,  it  will  generally,  although  not  univers- 
ally, be  respected  and  enforced  in  all  places 
where  the  propertv  is  found  or  where  the  right 
can  be  beneficially  enforced  by  the  lex  fori. 
Story,  Confl.  Laws  (6th  ed.),  438;  3  Surge, 
Com.,  770,  779. 

Such  a  lien  is  regarded  as  being  in  effect  an 
element  of  the  original  contract,  but  in  contro- 
versies wholly  of  foreign  origin,  and  between 
citizens  and '  subjects  of  the  same  foreign 
country,  the  Admiralty  Courts  of  the  United 
States  will  not,  in  general,  entertain  Jurisdiction 
to  enforce  the  maritime  lien  or  privilege  in 
favor  of  shipper  or  ship- owner,  in  a  case  where 
the  libelant  would  not  be  entitled  to  such  a 
remedy  in  the  place  where  the  contract  was 
made  or  where  the  cause  of  action  set  forth  in 
the  libel  accrued.  The  Infanta,  Abb.  Adm., 
'Ml;  WhitUm  v.  Sloddar,  8  Mart.  (La.).  184; 
The  Havana,  1  Sprague,  403;  The  Jerutalem, 
2  Gal  ,  191;  The  Kennevmy,  Abb.  Adm.,  821 ; 
ling NapoUon,  Olcott,  Adm.,  215;  Brig  jfeilor, 
1  Bumn  ,  73;  Bead  v.  Nevs  Brig,  1  Stoiy,  244; 
Pof>e  v.  Niekereon,  8  Story,  466-476. 

Where  the  lien  exists  only  by  some  local 
statute,  and  is  not  given  by  the  maritime  law, 
admiralty  courts  in  another  jurisdiction  can  no 
more  take  Jurisdiction  of  a  case  not  within  the 
local  statute  than  the  courts  of  the  country 
could  do  where  the  cause  of  action  arose,  but 
where  the  lien  is  given  b^  the  maritime  law  the 
question  in  such  a  case,  in  the  admiralty  courts 
of  the  United  States,  is  not  one  of  Jurisdiction 
but  of  comity,  as  the  Jurisdiction  to  enforce  a 
maritime  lien  for  the  breach  of  a  contract  of 
affreightment,  either  original  or  appellate,  is, 
beyond  controversy,  conferred  on  all  the  Fed- 
eral Courts  by  the  Judiciary  Act. 

Courts  of  Justice,  and  text  writers,  every- 
where concede  that  the  ship,  under  the  mari- 
time law,  is  bound  to  the  merchandise  and  the 
merchandise  to  the  ship,  independent  of  any 
local  usage  or  statute;  but  it  is  true,  as  sug- 

fested  by  the  appellant,  that  such  a  lien  cannot 
e  enforced  in  some  countries,  because  the 
courts  of  admiralty,  which  alone  are  competent 
to  give  effect  to  the  same  by  a  proceeding  tn 
rem,  are  not,  as  now  constituted,  invested  with 
any  authority,  except  to  a  very  limited  extent, 
to  exercise  such  a  jurisdiction. 

Maritime  liens  are  of  little  or  no  value,  in  a 
country  where  there  are  no  appropriate  tribunals 
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for  their  enforcement,  as  they  must  remain 
dormant  and  unavailable,  but  the  denial  of  such 
Jurisdiction  to  her  admiralty  courts,  by  one 
country,  whether  it  be  by  te^slation  or  by  the 
prohibitions  of  her  common  law  conrts,  can- 
not have  the  effect  to  impair  or  diminish  the 
Jurisdiction  in  such  cases  of  the  admiralty 
courta^f  any  other  country,  if  they  are  legally 
clothed  with  the  power  and  authoriw  to  en- 
force such  remedies  for  the  breach  of  a  mari- 
time contract.  ITie  Bebeeea,  Ware.  Adm., 
190;  The  Phebe,  Ware,  370;  Abb.,  Ship.  (ed. 
1854).  167. 

Such  a  remedy  will  not  in  general  be  accorded, 
in  our  courts  of  admiralty,  to  the  citixens  or 
subjects  of  a  foreign  country  whose  courts  are 
not  clothed  with  the  power  to  give  the  same 
remedy  in  similar  controversies  to  the  citiaens 
of  the  United  States,  but  the  question  whether 
they  will  do  so  or  not,  is  not  a  question  of  Juris- 
diction in  any  case,  as  it  is  clear  they  may  do 
so  if  they  see  fit,  and  in  some  cases  they  will 
take  jurisdiction  to  prevent  loss  and  injustice, 
especially  if  no  objection  is  made  by  the  consul 
of  the  nation  to  which  the  vessel  belonga.  The 
Havana,  1  Sprague,  403 ;  The  Volunieer,  1  Bumn. , 
565; POiand  v  Theapartan,  Ware,  Adm.,  14S; 
Harmer  v.  Bea,  22  Eng.  L.  &  E.,  73. 

Viewed  in  the  light  of  these  su^eestions  the 
case  seems  to  be  cne  where  the  jurisdiction  may 
be  sustained  without  difficulty,  even  thougtt 
it  \>e  true  that  the  shipper  had  no  lien  upcm 
the  ship  by  the  law  of  the  place  where  the  con- 
tract of  shipment  was  made.  Appellants  con- 
tend that  the  law  of  the  place  where  the  con- 
tract was  made  gives  no  such  lien  to  the  shi(^ 
in  any  case,  but  there  is  very  respectable  au- 
thority for  a  different  opinion,  independent  of 
the  usual  presumption  that  the  law  of  the  pisoe 
where  the  contract  was  made  is  the  same  as  that 
of  the  forum  where  the  remedy  for  the  bieach 
of  it  is  sought.  Chaee  v.  Int.  Co.,  9  Allen, 811; 
Leatenteorth  v.  Brockway,  3  Hill,  201 :  Story, 
Confl.  L.,  sec.  687. 

Maritime  law.  says  a  learned  commentator 
upon  the  law  of  Scotland,  partakes  more  of  the 
character  of  internationt^  law  than  any  other 
branch  of  Jurisprudence;  and  he  adds,  what 
is  more  material  to  the  present  inquiry,  that  in 
all  the  discussions  respecting  the  same  in  the 
courts  of  that  country  the  continental  collections 
and  treatises  on  the  subject  are  received  as  au- 
thority by  their  Judges  where  not  unfitted  for 
adoption  there  by  any  peculiarity  which  their 
practice  does  not  recognize.  Kelerence  is  then 
made  to  the  principal  continental  treatises, 
usually  referred  to  here,  and  frequently  recog- 
nized by  this  court  as  the  sources  from  which 
the  rules  of  the  maritime  law  were  drawn. 
VandMVMier  v.  MiUt,  19  How.,  89  [60  U.  8.. 
XV..  6661;  1  Bell,  Ckim.  (6th  ed.),  864;  Ih^nt 
V.  Vanee,  19  How.,  168  [60  U.  a,  XV., 
586]. 

Speaking  of  the  power  and  authority  of  the 
master  of  the  ship,  the  same  commentator  san 
that  he  may_  hypothecate  the  ship  for  the  suppiT 
of  necessaries  and,  as  a  last  resort,  he  may  aeu 
the  ship  and  cargo  for  that  purpose.  Abroad 
he  has  full  authority  to  enter  into  a  cfaaiter 
binding  the  owners  and  the  ship,  and  he  dtei 
in  support  of  that  proposition  the  continental 
writers  usually  referred  to  as  authority  for  that 
well  known  rule  of  maritime  law.    Xhtpont  r. 
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VanM,  1«  How..  168  [60  U.  8..  XV.,  586];  1 
Bell.  Com.,  884,  886. 

Ship  owntira,  the  author  says,  have  a  lien  as 
earriera  for  the  security  of  the  freight,  and  ttiat 
the  shipper,  where  the  goods  hare  been  sold, 
lost  or  injured,  during  the  voyage,  may  have 
recourse  upon  the  property  of  the  vessel  as  a 
guaranty  for  the  personal  obligation  of  the 
ship-owner.  He  admits  that  the  rule  last  men- 
tioned 1b  not  generally  followed  in  England, 
and  that  there  U  no  adjudged  case  to  that  effect 
in  the  courts  of  Scotfaod,  but  he  insists  there 
is  in  their  jurisprudence  no  reason  for  denying 
the  privilege  given  in  such  cases  by  the  mari- 
time law,  and  he  expresses  the  opinion  that 
such  a  remedy  would  be  sustained  in  their 
courts.    Ibid.,  440  [60  U.  8.,  XV.,  715]. 

Suppose,  however,  that  neither  of  the  pre- 
ceding propositions  are  correct,  still  it  is  clear 
that  ue  jurisdiction  in  this  case  may  be  sus- 
tained upon  another  ground.  Two  causes  of 
action  are  set  forth  in  the  libel,  and  before 
entcaing  further  into  the  discussion  of  the 
question  of  jurisdiction,  it  becomes  necessary  to 
ascertain  what  they  are  and  where  they  respect- 
ivel>  arose,  as  alleged  in  the  libel  and  as  shown 
in  Uie  evidence.  Obviously  the  first  cause  of 
action  is  founded  solely  on  the  alleged  failure 
of  the  ship-owner  to  fulfill  the  contract  of  af- 
freightment to  transport  the  iron  from  the 
place  of'  shipment  to  the  port  of  destination, 
and  to  deliver  the  same  to  the  consignees. 

Non-delivery  of  the  merchandise  is  the  gra- 
vamen  of  the  charge  set  forth  in  both  articles  of 
the  libel,  but  the  libelants  also  allege  that  the 
master,  after  the  ship  departed  on  her  voyage, 
abandoned  the  same,  ana  made  some  improper 
dtspoeition  of  the  shipment:  that  he  neglected 
to  transport  and  deliver  the  same,  and  that  he 
entered  into  a  new  contract  of  affreightment 
with  another  party;  and  that  the  ship  sulwe- 
quently  sailed  for  the  Port  of  Bidtimore,  in 
charge  of  another  master,  not  having  the  iron 
of  the  libelants  on  board. 

Subsequent  to  the  landing  and  storing  of  the 
goods,the  ship-ownerdischarged  the  master  and 
appointed  another  in  his  place,  and  the  ship 
took  another  cargo  on  board  and  sailed  for  the 
port  where  the  process  was  served  in  this  case,  the 
ahip-owner  claiming  the  right  to  do  so  upon  the 

5:round  that  the  season  was  too  far  advanced 
or  the  ship  to  proceed  to  her  port  of  destina- 
tion, and  insisting  that  he  mi^ht  lawfully  de 
tain  the  shipment  until  spring,  m  order  that  the 
ship  might  complete  the  voyage  and  earn  full 
freight. 

In  determining  the  question  of  jurisdiction, 
the  court  must  assume  that  the  several  proposi- 
tions submitted  by  the  libelants  in  respect  to  the 
merits  of  the  controversy  are  correct.  Assume 
that  tu  be  so,  then  it  follows  that  the  master 
improperly  put  back  for  repairs:  that  he  aban- 
doned the  voyage  without  any  lawful  excuse; 
that  be  improperly  entered  into  a  new  contract 
of  affteignment,  subjecting  the  ship  to  new 
perils  and  to  a  new  lien,  and  that  she  had  pro- 
ceeded on  a  distant  voyage,  leaving  the  con- 
signment of  the  libelants  at  the  port  where  the 
same  was  stored  at  the  time  the  iron  was  landed 
from  the  ship. 

Landed  and  stored  as  the  merchandise  was 
in  Wales,  the  question  is:  whether  the  refusal 
of  the  master  niher  to  transport  the  goods  in 
See  8  Wall. 


his  own  ship  or  to  tranship  the  same  and  send 
the  shipment  forward  in  another  vessel,  and  the 
subsequent  abandonment  of  the  voyage,  gave 
the  shippers  and  consignees  any  lien  on  the 
ship  by  the  law  of  the  countrr  where  those 
wrongful  acts  of  the  master  took  place. 

Jurisdiction  is  possessed  by  the  Admiralty 
Court  of  England  "  over  any  claim  by  the 
owner  or  consignee,  or  assignee  of  any  bill  of 
lading  of  any  goods  carriM  into  any  port  in 
England  or  Wales  in  any  ship,  for  damage 
done  to  the  goods  or  any  part  thereof  by  the 
negligence  or  misconduct  of,  or  for  any  breach 
of  duty  or  breach  of  contract  on  the  part  of  the 
owner,  master  or  crew  of  the  ship,  unless  it  is 
shown  to  the  satisfaction  of  the  court  that  at 
the  time  of  the  institution  of  the  cause  any 
owner  or  part  owner  of  the  ship  is  domiciled  in 
England  or  Wales."  24  and  25  Vic,  Pub.  Gen. 
Stat.,  1861.  ch.  10,  sec.  6,  p.  182;  Williams  & 
Bruce,  Adm.  Prac. ,  85. 

Prior  to  that  enactment  the  lurisdictlon  there- 
by conferred  could  not  have  been  exercised  by 
that  court  and,  consequently,  the  extent  of  the 
jurisdiction  depends  entirely  upon  the  meaning 
of  that  provision.  By  the  woras  of  the  Act  the 
jurisdiction  conferred  is  confined  to  the  case  of 
goods  carried  into  England  or  Wales,  and  it  is 
equally  clear  that  the  claim  must  be  made  by 
the  owner  or  consignee,  or  by  the  assi^ee  of 
the  bill  of  lading,  but  it  cannot  be  denied  that 
the  case  before  the  court  in  all  those  respects 
comes  within  the  very  words  of  the  enactment. 

As  construed  by  the  courts  of  that  country,  the 
intent  of  the  Act  is  to  give  a  remedy  to  the 
owner  or  consignee  whenever  the  ship  arrives 
in  a  British  port  and  the  cargo  is  not  duly  de- 
livered in  consequence  of  a  breach  of  contract 
or  duty  on  the  part  of  the  owner,  master  or 
crew  of  the  ship;  and  the  meaning  has  been  so 
extended  by  construction  that  the  admiralty 
court  will  entertain  a  claim  for  short  delivery 
of  the  cargo,  or  a  case  where  the  ^oods  are  only 
incidentally  brought  into  a  port  in  England  or 
Wales,  the  court  holding  that  the  word  "  car- 
ried "  is  not  used  in  the  sense  of  imported,  but^ 
that  it  includes  every  case  of  a  breach  of  con- 
tract or  duty  by  the  carrier  whenever  the  ship 
arrives  in  a'  British  port.  Tin  Danzig,  Br.  & 
Lush..  102;  The  St.  Cloud,  Br.  &  Lush.,  14. 

Where  the  master  of  a  ship,  on  a  voyage 
from  Kew  York  with  cargo  consigned  to  Dun- 
kirk, put  into  a  port  in  England  in  conse- 
quence of  an  accident,  and  there  landed  the 
cargo  and  refused  either  to  give  delivery  of  it 
there  or  to  carry  it  on  to  its  destination,  the 
court  held  that  there  was  a  clear  breach  of  duty 
over  which  it  had  jurisdiction.  l%e  Bahia,  Br. 
&  Lush.,  61;  Th«  Norvoay,  Br.  &  Lush..  227: 
The  IronMei,  Lush.  Admr.,  458. 

Special  reference  is  made  by  the  appellants 
to  the  case  of  TAe  Pacifle,  Br.  &  Lush.,  243,  as 
showing  that  the  6th  section  of  the  Admiralty 
Court  Act  gives  merely  a  conditional  right  to 
sue  the  ship,  that  it  does  not  create  a  maritime 
lien ;  but  tne  decision  in  that  case  is  not  an  au- 
thority for  the  proposition  as  applied  to  the 
case  before  the  court,  as  the  conclusion  would 
be  inconsistent  with  what  the  same  learned 
judge  decided  in  the  case  of  The  8t.  Claud,  Br. 
&  Lush. ,  14,  where  he  said  the  Act  was  intended 
to  operate  by  enabling  the  party  aggrieved  to 
arrest  the  ship  in  cases  where,  from  the  ab- 
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sence  of  the  ship-owner  in  foreign  parts,  the 
common  law  tribunals  could  not  aSoni  effectual 
redress. 

Effectual  redress  in  such  a  case  cannot  be  af- 
forded, even  in  an  admiralty  court,  without  au- 
thority to  arrest  the  ship;  and  wherever  that 
authority  exists  the  proceeding  may  be  in  rem, 
which  is  an  admiralty  proceeding,  founded 
upon  a  lien ;  and  it  makes  no  difference  whether 
it  is  held  in  the  courts  of  the  particular  juris- 
diction, that  it  exists  by  maritime  usage,  or 
that  it  was  created  by  statute,  if  it  be  of  such 
a  character  that  it  is  recognized  in  our  courts  as 
a  maritime  lien.  Extended  argument  upon  the 
subject,  however,  seems  to  be  unnecessary,  as 
the  later  decisions  in  the  admiralty  courts  of 
tliat  country  have  disapproved  of  the  prior  de- 
cisions, and  adopted  a  more  liberal  construction 
of  the  6th  section  of  the  Act.  The  Nepoter,  Law 
Rep.,  a  Adm.  &  Eccl.,  370;  The  Beta.  Law 
Rep.,  a  Priv.  C.  C,  447. 

Tested  by  these  suggestions,  the  betteropinion 
is,  that  the  6tb  section  of  that  Act  does  give  a 
maritime  lien  in  a  case  like  the  present;  but 
suppose  it  is  otherwise,  that  it  merely  gives  the 
right  to  sue  the  ship,  still  the  concession  cannot 
beqeflt  the  appellants,  as  the  admiralty  courts 
here  administer  the  foreign  law,  and  the  con- 
sequence is  that  the  filing  of  the  libel  in  the 
district  court  here  secures  to  the  libelant  the 
same  lien  in  the  sliip  as  if  the  libel  had  been 
filed  in  his  liehalf  in  the  jurisdiction  where 
the  wrongful  acts  set  forth  in  the  libel  were 
committed. 

Process  in  rem  is  founded  on  a  right  in  the 
thing,  and  the  object  of  the  process  a  to  obtain 
the  thing  itself,  or  a  satisfaction  out  of  It,  for 
some  claim  resting  on  a  real  or  qtuui  proprietary 
right  in  it.  Unless, therefore,  the  suit  in  rem  can 
be  prosecuted  in  the  jurisdiction  where  the 
property  is  found  it  canaot  be  prosecuted  at 
all,  as  the  suit  cannot  be  maintained  without 
service  of  process  upon  the  property  described 
in  the  libel.  ITte  Commeree,  1  Black,  581  [66 
U.  8.,  XVII. .  110];  TheBein4e«r,  2  Wall.,  408; 
[69  U.  8.,  XVII.,  9161;  Ndnon  v.  Lekmd.Zi 
How.,  48  [68  U.  8.,  XVI.,  869]. 

Process  having  been  duly  served  in  the  dis- 
trict where  the  ship  was  found  and  where  the 
libel  was  tiled,  the  jurisdiction  of  the  district 
court  is  without  any  well  founded  legal  ob- 
jection. In  this  country,  says  Mr.  Parsons,  it 
seems  to  t>e  settled  tliat  our  admiralty  courts 
have  full  jurisdiction  over  suits  l)etween  for- 
eigners, if  the  subject-matter  of  the  controversy 
is  of  a  maritime  nature,  but  the  question  is  one 
of  discretion  in  every  case,  and  the  court  will 
not  take  cognizance  of  the  case  if  justice  would 
be  as  well  done  by  remitting  the  parties  to  their 
home  forum.  3  Pars.,  Ship.,  226;  The  Jo- 
hannei  Chrieloph,  2  Spink.  Adm.,  98;  The  </«- 
rueatem,  2  Oall.,  191;  3^  Aurora,  1  Wheat., 
96;  Taylor  v.  Oarryl,  20  How.,  811  [61  U.  8., 
XV.,  1038;  The  OazeOe,  1  Sprague,  378. 

Jurisdiction  being  established  it  becomes 
necessary  to  examine  the  merits  and  to  state 
our  conclusions  whether  the  decree  from  which 
the  appeal  was  taken  diould  be  reversed  or  af- 
firmed. 

Qrave  doubts  are  entertained  whether  the 
master  was  justified  in  putting  back  for  re- 
pairs, as  he  was  quite  as  near  to  western  ports 
as  to  those  situated  to  the  eastward,  and  the  i 
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record  furnishes  no  reason  to  «»iGlude  that  he 
would  have  encountered  any  greater  perils  or 
difficulties  in.proceeding  to  the  westwvd  than 
he  did  in  puttmg  back  to  the  port  selected  u 
the  port  of  refu^;  but  it  is  not  necessary  to 
pursue  that  inquiry,  as  it  is  not  the  intention  of 
the  court  to  rest  tbie  decision  upon  that  ground. 

8hlp8,  to  be  seaworthy,  ought  in  general  to 
have  spare  sails  where  the  voyage  is  a  long  one, 
and  if  the  ship  in  thus  case  was  properly  fur- 
nished in  that  behalf  the  conduct  of  the  mas- 
ter in  putting  back  for  the  reasons  sssigned  in 
the  protest  is  quite  indefensible,  as  it  is  clear 
that  he  might  have  gone  forward  Just  as  safely, 
and  if  he  had  done  so  it  cannot  be  doubted  that 
he  might  have  gone  to  any  one  of  a  lialf  doien 
western  ports  where  he  could  have  refMired  bis 
ship  in  ample  season  to  have  enabled  him  to 
complete  the  voyage,  deliver  the  cargo  and  re- 
turn to  the  open  sea  without  the  least  danger 
of  any  obstruction  from  ice  in  the  river  navi- 
gation. None  of  these  matters,  however,  wera 
much  urged  by  the  appellees  at  the  argument, 
and  they  are  accordingly  passed  over  without 
further  remark. 

Grant  that  the  conduct  of  the  master  in  pot- 
ing  back  is  without  objection,  and  tlial  he  was 
justified  in  landing  and  storing  the  goods  with 
a  view  to  a  survey,  and  for  the  purpose  of  re- 
pairing the  ship,  the  question  then  is:  whether 
his  subsequent  conduct  in  refusing,  after  the 
repairs  were  finished,  to  complete  the  voyage 
or  to  procure  another  vessel,  tranship  the 
goods,  and  send  them  forward,  and  in  sailing 
for  another  and  a  distant  port  under  a  new  coo- 
tract  of  affreightment,  leaving  the  goods  of  tlM 
libelants  in  store,  without  making  any  provis- 
ion for  their  transportation  and  deliver',  con- 
stitutes a  breach  of  the  contract  of  affreight- 
ment made  with  the  shippers  of  the  goods,  aa 
set  forth  in  the  bill  of  lading. 

As  agent  of  the  owners  the  master  is  bound 
to  carry  the  pxxis  to  their  place  of  destination 
in  his  own  ship,  unless  he  is  prevented  from  so 
doing  by  the  act  of  God,  the  public  enemy,  or 
by  the  act  of  the  shipper,  or  from  some  one  of 
the  perils  expressly  excepted  in  the  contract  of 
shipment.  When  the  vessel  is  wrecked,  or 
otherwise  disabled  in  the  course  of  the  voyage, 
and  cannot  be  seasonably  repaired  to  perform 
the  voyf^e,  or  cannot  be  repaired  without  too 
great  deUy  and  expense,  the  master  is  at  lib- 
erty to  tranship  the  goods  and  send  them  for- 
ward in  another  vessel,  so  as  to  earn  the  whole 
freight,  but  be  is  not  entitled  to  recover  for 
freight  if  he  refuses  to  tranship  the  goods, 
unless  he  repairs  his  own  vessel  within  a  rea- 
sonable time  and  carries  them  on  to  the  place  ot 
delivery. 

He  is  not  only  at  liberty,  in  case  of  such  a 
disaster,  to  tranship  the  goods  and  send  liieai 
forward,  but  it  is  his  duty  to  do  ao,  if  be  can- 
not repair  his  own  vessel  m  a  reasonable  tima, 
and  if  another  vessel  can  be  had  in  the  sane  ot 
a  contiguous  port,  or  at  one  wiUiin  a  immb- 
able  distance;  and  in  that  event  he  is  eatltM 
to  charge  the  goods  with  the  increased  tni^l 
arising  from  the  hire  of  the  veseel  so  procurML 
The  Niagara  v.  Q>rde*,  21  How..  84  [fla  0.  8« 
XVI..  46]. 

8hipments  are  made  that  the  good*  aaf  bt 
transported  to  the  place  of  delivery,  bm  tt> 
master  should  always  bear  in  mioa  that  k  ii 
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hiB  duty  to  accomplish  that  object.  Inexcus- 
able delay  occutred  before  it  was  ascertained 
what  repairs  were  necessary,  and  liefore  the 
work  was  actually  commenced.  They  came 
to  anchor  in  Hiliord  Haven  on  the  17th  of 
September,  and  a  survey  was  called  on  the  fol- 
lowing day,  but  the  master  was  dissatisfled 
with  ue  result,  and  on  the  twenty-fifth  of  the 
same  month  he  called  another,  so  that  the  ship 
did  not  arrive  at  the  port  where  the  repairs 
were  made  until  the  twenty-eiehtb  of  the  month, 
ten  days  after  her  arrival  at  Hilford. 

Duties  remain  to  be  performed  by  the  master 
or  the  owner,  after  the  vessel  is  disabled.  His 
obligation  of  safe  custody,  due  transport,  and 
ri^t  delivery  still  continues  and  is  by  no 
means  discharged  or  lessened  while  it  appears 
that  the  goods  have  not  perished  in  the  disas- 
ter. Kingy.  Shepherd,  8  Story,  358;  BUiott  v. 
Bottea,  10  .Tohns.,  7. 

Nothing  will  excuse  the  carrier  under  such 
circumstances  but  the  causes  stipulated  in  the 
bill  of  lading,  and  he  is  still  bound,  by  virtue 
of  bis  original  contract,  to  use  his  utmost  exer- 
tions to  transport  or  send  forward  the  goods  to 
the  port  of  delivery.  Such  carriers  may  be  an- 
swerable for  the  goods  in  case  of  loss  or  injury, 
even  though  no  actual  blame  can  be  imputed 
to  them ;  and  after  the  loss  or  injury  is  estab- 
lished the  burden  lies  up>on  the  respondent  to 
show  that  it  was  occasioned  by  one  of  the  perils 
excepted  in  the  contract  of  shipment  or  bill  of 
lading,  dor*  v.  Bamwell,  12  How.,  272;  Bieh 
y.  Lambert,  Ibid.,  847;  Chilly,  Carriers,  242; 
Stoty,  Bailm.,  sees.  628,  629;  8  Kent.  Com., 
213;  1  Smith,  Lead.  Gas.,  818;  Smith,  Mere. 
Law,  848. 

Diligence  and  promptitude  were  due  in  this 
case  from  the  master,  especially  if  he  believed 
that  there  was  any  danger  that  the  time  which 
would  be  occupied  in  making  the  repairs  would 
render  it  impracticable  to  carry  forward  the 
goods  before  the  close  of  the  fall  navigation; 
and  if  he  was  of  the  opinion,  in  view  of  all  the 
circumstances,  that  the  repairs  could  not  be 
completed  in  season  to  transport  the  goods  to 
the  port  of  delivery,  he  was  bound  to  procure 
another  vessel,  tranship  the  goods,  and  for- 
ward them  to  the  consignees. 

Much  testimony  was  introduced  by  the  ap- 
pellants to  show  that  another  vessel  could  not 
have  been  procured,  but  most  of  it  is  not  of  a 
character  to  apply  to  the  case  before  the  court. 
Bound  to  keep  safely,  duly  transport  and 
ri^tly  deliver  the  goods.  It  Is  no  defense  for 
the  carrier  to  allege  that  the  price  of  freight  at 
that  time  was  higher  than  it  would  have  been 
earlier  in  the  season,  as  the  charge  for  the  in- 
creased price  would  have  fallen  upon  the  goods 
and  not  upon  the  appellants.  They  ha(f  con- 
tracted to  transport  the  goods,  and  It  is  no  de- 
fense to  a  suit  for  the  breach  of  the  contract 
that  the  rate  of  the  insurance  at  that  time  was 
Ugtaer  than  it  was  earlier  in  the  season.  Ex- 
CUBM  of  the  kind  constitute  no  defense  to  such 
■a  action,  as  the  carrier  is  bound  to  perform 
Ida  contract  unless  be  is  prevented  from  so  do- 
fng'by  the  act  of  God,  the  public  enemy,  or  by 
file  act  of  the  shipper,  or  from  some  other 
eaoM  or  accident  expressly  excepted  in  the  bill 
«f  lading  or  contract  of  shipment. 

TJnder  the  circumstances  of  this  case  the  ap- 
paOaaia  were  bound  to  transport  the  goods  m 
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their  own  vessel  or  to  procure  another  and  send 
them  forward  to  the  port  of  delivery.  Opposed 
to  this  view  is  the  suggestion  that  they  were 
not  bound  to  tranship  immediately,  as  they 
had  the  right  to  detain  the  goods  and  repair 
their  own  vessel  for 'that  purpose;  but  the  de- 
cisive answer  to  that  suggestion  is,  that  they 
had  no  right  to  detain  the  goods  for  any  such 
I>urpo6e,  unless  the  repairs  could  be  made  in 
time  to  enable  the  ship  to  transport  the  goods 
to  the  port  of  delivery  before  navigation  closed. 

Without  entering  into  the  details  of  the  evi- 
dence, sufBce  it  to  say,  the  court  is  of  the  opin- 
ion that  another  vessel  might  have  been  pro- 
cured for  that  purpose,  and  that  it  was  the 
duty  of  the  master  to  have  transhipped  the 
goods  unless  he  could  have  repaired  bis  own 
vessel  in  season  to  complete  the  voyag^e.  Can- 
nan  V.  Meabum,  8  Moore,  141. 

Aside  from  that  proposition,  however,  the 
court  is  of  the  opinion  that  the  repairs  were  fin- 
ished in  season  to  have  enabled  the  master  to 
transport  the  goods  in  his  own  vessel,  and  it  is 
clear  that  he  was  bound  to  do  so  unless  he  was 

f>revented  by  some  one  of  the  causes  exprraaed 
n  the  bill  of  lading.  Mere  fear  that  he  might 
encounter  ice  in  the  voyage,  or  that  he  might 
not  be  able  to  return  till  spring,  if  ho  trans- 
ported the  goods  to  the  port  of  delivery,  con- 
stitutes no  defense,  as  he  was  bound  by  his  con- 
tract to  complete  the  voyage  without  unneces- 
sary delay,  unless,  as  before  explained,  he  was 
prevented  by  some  one  of  the  causes  expressed 
in  the  bill  of  lading.  His  ship  was  fully  re- 
paired on  the  8d  of  November,  and  the  nav- 
igation did  not  close  until  the  16th  of  De- 
cember following,  which  would  have  given 
ample  time  to  deliver  the  cargo  and  complete 
the  voyage.  Forty  days  would  have  been  a 
long  voyage,  and  probably  it  might  have  been 
accomplish^  in  ttiirty-flve. 

Viewed  in  any  light,  as  shown  by  the  evi- 
dence, the  decree  of  the  Circuit  Court  is  cor- 
rect. 

Dteree  affirmed. 

Cited-20  WalL,  1«3;  «6  U.  S.,  78;  6  Ben.,  Oi,  tB; 
9  Ben..  118;  1  Low.,n0;2  Low.,  148,  160;  1  Bro., 
184.  S38, 633,  S43. 


PERRY  HANNAH,  ALBERT  T.  DAY, 
JAMES  MORGAN  and  WILLIAM  MOR- 
GAN, Claimants  of  the  Propeller  AiXB- 
GHENT,  AND  H/VRRISON  DUDINGTON 
AND  CHARLES  J.  KERSHAW,  Stipulators, 

«. 

SARAH  8.  WOLVERTON  and  JAMES  E. 

PITTMAN. 

(See  8.  C,"  Tht  AUtghmy,"  B  Wall.,  62S-6S6.) 

Duty  af*teamtr  in  erowded  harbor. 

It  la  the  duty  of  a  steamer  In  the  narrow  entrance 
of  a  harbor,  to  move  with  neat  caution  and  mod- 
erate speed,  to  avoid  the  rlak  of  enoouaterins  other 
vessels,  or  she  will  be  liable  if  a  collision  occurs. 

[No.  147.1 
Argued  Mar.  i4. 1870.  Deetded  Apr.  IS.  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 
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The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Wisconsin,  by  the  appellees,  to  recover  dam- 
ages sustained  by  a  collision.  The  said  court 
entered  a  decree  in  favor  of  the  libelants,  for 
17.237.17,  with  costs. 

The  court  below  having  affirmed  this  decree, 
on  appeal,  the  respondents  took  an  appeal  to 
this  court. 

The  facts  of  the  case  are  fully  stated  by  the 
court. 

MestTB.  E.  Mariner  and  Beekwith,  Ayre  <£ 
Kalei,  for  appellants. 

Henri.  V.  t,  Emmons  and/.  H.  VanDyek, 
for  appellees: 

We  are  unaware  of  any  complaint  or  allega- 
tion that  misapplication  has  been  made  of  tne 
law  to  the  facts.  The  case  resolved  itself 
wholly  into  a  question  of  fact,  and  the  propel 
ler  was  found  solely  in  the  wrong.  Both  judges 
below  having  agreed  in  this  conclusion  and  hav- 
ing given  us  the  benefit  in  their  opinions  of 
their  reasoning,  it  is  deemed  unnecessary  to  at- 
tempt a  further  review  of  the  evidence;  at  least 
until  we  hear  alleged  some  affirmative  error. 

The  MarceUus,  1  Black,  414  (68  U.  8.,XVn., 
217);  The  Water  Witch,  1  Black,  494  (68  U. 
8.,  XVII.,  165);  The  Pbtomae.  2  Black,  681  (67 
U.  8.,  XVll.,263);  NeaMy.  Norton,  8  Wall.. 
258  (70  U.  8.,  XVm.,  271);  The  Grace  Qirdler 
{ante,  113). 

It  is  confidently  submitted  that  the  decree  of 
the  circuit  court  should  be  affirmed. 

Mr.  Juttiee  Strong;  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Wisconsin.  In  the  court  below,  the  case 
was  a  proceeding  by  the  owners  of  the  schooner 
Henry  C.  Winslow,  against  the  propeller  AUe- 

fheny,-to  recover  compensation  for  a  collision 
y  which  the  schooner  had  been  greatly  injured 
and  sunk.  In  both  the  district  and  the  circuit 
courts  the  decree  was  against  the  propeller.  As 
is  not  unusual  in  cases  of  collision,  the  testi- 
mony is,  in  some  particulars,  very  conflicting. 
But  the  controlling  facts  are  either  admitted  in 
the  answer  of  the  appellants,  or  they  are  bo  sat- 
isfactorily proved  that  we  have  no  difficulty  in 
determining  what  the  merits  of  the  controversy 
are,  or  in  coming  to  the  conclusion  reached  in 
the  court  below,  that  the  collision  was  caused 
solely  by  the  fault  of  the  propeller.  It  occurred 
in  the  day-time,  when  there  was  nothing  to  ob- 
struct the  vision  of  those  who  had  charge  of  the 
propeller,  and  then  there  was  nothing  to  excuse 
It.  It  took  place  in  the  "  straight  cut,"  from 
Lake  Michi^n  into  the  river  and  harbor  of 
Milwaukee,  near  the  point  where  the  cut  opens 
into  the  harbor.  The  cut  is  1,150  feet  in  length, 
and  about  280  feet  in  width,  between  Its  piers. 
Its  course  is  from  east  to  west,  and  it  enters  the 
river  nearly  at  right  angles.  At  its  west  end, 
though  between  the  piers,  there  is  a  bar  extend- 
ing Inward  from  the  north  pier  toward  the 
middle  of  the  cut  and,  of  course,  reducing  the 
depth  of  the  water.  The  schooner  had  leu  her 
dock  in  the  river,  and  she  was  proceeding  out 
of  the  cut  into  the  lake  in  tow  of  the  steam  tug 
W.  K.  Muir,  and  about  twenty-five  feet  astern 
of  the  tug.  Shortly  after  leaving  the  dock,  the  pro- 
peller was  seen  entering  the  eastern  end  of  the  cut 
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from  the  lake,  and  the  tug  signaled  to  her  bv 
one  whistle  to  keep  to  the  starboard,  or  notu 
side.  To  this  signal  the  propeller  responded  by  a 
similar  signal,  thus  announcing  an  intention  to 
pass  the  tug  and  the  schooner  on  their  port 
side.  A  second  signal  to  the  same  effect  was 
given  by  the  tug,  when  the  vessels  were  near 
each  other;  but  to  this  no  answer  was  returned. 
The  collision  took  place  shortly  after,soon  after 
the  tug  had  entered  the  cut,  when  she  was  still 
headed  toward  the  south  pier,  and  before  she 
had  been  able  to  straighten  out  her  tow.  The 
exact  place  of  the  collision  is  not  certainly  es- 
tablished,but  it  is  clearlv  south  of  the  middle  of 
the  cut,  and  not  far  from  its  western  entrance.  Its 
effect  was  to  break  in  the  bow  of  the  schooner 
and  sink  her  in  fifteen  minutes.  The  propeller 
entered  the  cut  at  a  high  rate  of  speed.  She 
had  been  racing  on  the  lake  to  reach  the  en- 
trance in  advance  of  another  vessel,  and  accord- 
ing to  the  answer  made  to  the  libel,  she  was 
running  eight  miles  an  hour  when  she  entered. 
She  did  not  shut  off  her  steam  at  all  until  with- 
in half  her  length  of  the  piers,  and  then  only 
partially  Her  steam  was  not  entirely  abut  off 
until  she  had  proceeded  a  considerable  distance 
within  the  cut.  She  steered  wildly,  not  obey- 
ing her  helm.  Her  speed  was  too  great  for 
proper  steering  in  shallow  water,  consideriu 
her  draft:  she  kept  on,  however,  in  the  mid- 
dle between  the  piers,  instead  of  stopping  or 
moving  to  the  North  side  of  the  cut,  as  she  nad 
signifiM  her  intention  to  move,  by  her  answer 
to  the  tug's  signal. 

If  now  these  facts,  about  which  there  is  lit- 
tle if  any  dispute,  be  considered,  there  is  no 
difficulty  in  determining  where  the  fault  of  the 
collision  rests.  The  tug,  though  a  steamer,  was 
incumbered  with  a  tow.  She  was,  therefotCL 
not  as  manageable  as  the  propeller.  She  oould 
not  back,  or  even  stop,  without  danger  of  col- 
lision with  the  schooner.  It  was  necessary  in 
entering  the  cut  from  the  river  that  both  the 
tug  and  her  tow  should  cross  the  bow  of  the 
propeller  heading  toward  the  south  pier;  and 
as  the  cut  entered  the  river  at  right  angles,  it 
was  also  necessary  for  her  to  increase  her  speed 
at  the  entrance  in  order  to  bring  the  schooner 
into  line  and  prevent  her  running  against  the 
south  pier.  The  course  of  both  the  tug  and 
the  schooner  required  to  be  changed  not  less 
than  ninety  degrees  within  a  distance  not  much 
exceeding  two  hundred  feel.  All  this  was 
known  to  the  master  of  the  propeller.  His 
steamer  was  entering  the  harbor.  It  was,  of 
course,  his  duty  to  move  with  great  caotion. 
He  knew  that  the  entrance  was  narrow  and 
difficult,  especially  if  other  vessels  were  to 
be  passed.  He  knew  that  near  the  west  end 
of  the  cut  the  water  on  the  north  side  wu 
shoal,  and  he  knew  how  much  water  the  pro- 
peller needed.  He  knew,  also,  that  at  the  wot 
end  a  tug  passing  out  to  the  lake,  with  a  tow 
in  charge,  must  chan^  her  course  to  (he  eaM, 
and  keep  up  her  spera  in  order  to  straighten  ont 
the  tow.  What,  then,  was  his  duty?  Apprised, 
as  he  was  in  season,  of  the  approach  of  ue  tog 
and  schooner,  and  planning,  as  the  answer  lo 
the  libel  avers  he  did,  to  meet  them,  not  in 
the  river,  but  between  the  harbor  piers,  it  was 
obvlouslT  his  duty  to  avoid  the  meeting  hi  tint 
part  of  the  cut  where  the  propeller  coold  not 
go  to  the  north  aide,  and  to  inake  no  attempt 
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to  pass  until  the  tug  could  straighten  out  her 
tow.  He  bad  il  bis  power  to  select  the  place 
for  paaslne.  If  it  be,  as  Is  now  contended,  that 
the  propeller  could  not  at  that  part  of  the  cut 
eo  nearer  the  nortb  pier,  in  consequence  of  the 
oar,  she  was  not  the  less  in  fault.  She  ought 
not  to  have  been  there.  She  oueht  to  have  fore- 
seen the  difficulty  and  guuded  against  it.  And 
this  fault  is  closely  connected  with  another. 
The  propeller  entered  the  cat  at  too  great  a  rate 
of  speed.  This  increased  the  danger,  it  brought 
her  to  the  place  of  greatest  difficulty  at  the 
most  unfavorable  time  for  passing  it,  besides 
making  her  unmanageable.    It  is  true  her  en- 

S'nes  were  reversed  when  she  was  in  close  prox- 
lity  to  the  schooner,  but  not  soon  enough  to 
stop  her  forward  movement  before  she  reached 
the  most  dangerous  point  in  the  channel,  not 
soon  enough  to  prevent  her  running  into  the 
schooner  before  she  could  be  straightened  out 
of  her  course  through  the  cut.  It  is  thus  man- 
fest  that  the  collision  was  caused  by  the  mis- 
conduct of  those  in  charge  of  the  propeller. 

We  do  not  perceive  that  the  tug  was  at  all  in 
fault.  It  was  not  in  her  power  to  stop  without 
eitlier  colliding  with  the  schooner  or  permitting 
the  schooner  to  run  upon  the  south  pier.  At 
the  time  of  the  collision  both  the  tug  and  the 
schooner  were  on  the  south  side  of  the  chan 
nel.  where  they  had  a  right  to  be. 

The  decree  of  the  Oireuit  Court  i$  affliined,  with 
interett  and  costs. 

Cited-13  Blatchf .,  683. 


JOSEPH  W.  HANCOX,  Appt., 

V. 

THE  STEAMBOAT  SYRACUSE.  THE  AL 
BANY  AND  CANAL  LINE.  Owners  of 
the  said  Boat. 

(See  8.  C,  "  The  Suraeute,"  9  WaU.,  «72-«n.) 

Ihttif  of  tug  to  Me  to  safety  of  vessel*  in  tow — neg- 
Ugenee  of  steamer. 

A  tug,  with  vessels  In  tow,  Is  bound  to  consult 
tbeir  safety  as  well  as  her  own.  She  muBt  see  that 
irbat  (dears  her  of  danger  does  not  put  them  In 
peril. 

Tbe  attempt  of  a  steamer  to  pass  a  fleet  of  tugs  In 
eloae  proximity,  at  a  speed  of  seventeen  miles  an 
hoar,  was  gross  and  wanton  recklessness. 

[No.  168.] 
jlrgued  Apr.  7,  1870.    Decided  Apr.  SB,  1870. 

APPEAL  from  tbe  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
Tork. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  to  recover  for  damages 
■rising  from  a  collision.  The  decree  of  the 
difrtrict  court  in  favor  of  the  libelant  having 
baea  reversed,  on  appeal,  by  the  circuit  court, 
the  Ubelant  appealed  to  this  court. 

A  further  statement  of  the  case  appears  in 
tlw  opinion  of  the  court. 

JtfMr«.  Hoar.  Attg-Oen.,  and  D.  He- 
ynhir-i  for  appellant. 

Mr.  B.  D.  Benedict,  for  appellees. 


(The  case  was  very  fully  argued,  but  no  ab- 
stract of  the  argument  is  here  given,  as  it  was 
confined  very  closely  to  the  facts  involved). 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  Steamer,  Rip  Van  Winkle,  a  freight  and 
passenger  boat,  left  New  York  for  Troy,  heav- 
ily laden,  on  the  evening  of  the  15th  of  May, 
1806.  About  2  o'clock  the  next  morning  sue 
reached  a  point  in  the  river  opposite  to  Bran- 
dow's  Hollow.  There,  three  boats  above  were 
plainly  in  view  to  her,  and  she  was  as  plainly 
in  view  to  them.  They  were  all  tow-boats  with 
barges  attached,  and  were  The  Joe  Johnson, 
The  Arnold  and  The  Syracuse.  The  Arnold 
was  on  tbe  east  side  of  the  river,  and  going  up. 
The  Johnson  was  on  the  west  side,  going  down, 
and  was  as  near  to  the  flats  as  it  was  safe  for 
her  to  go.  The  Syracuse  was  on  the  west  side, 
and  also  descending.  She  had  in  tow,  lashed 
to  her,  on  the  port  side,  the  heavy  ice-barge, 
Colgate.  The  Roberts,  a  light  barge,  was  at- 
tached to  her  in  like  manner  on  the  starboard 
side.  The  speed  of  The  Johnson  was  less  than 
that  of  Tbe  Syracuse.  The  Johnson  had  nine 
tows,  attached  by  a  hawser  about  four  hundred 
and  fifty  feet  long.  The  Syracuse  made  a  sheer 
and  pa«scd  the  hawser  tier  of  The  Johnson,  and 
lapped  her  about  fifteen  feet  on  the  east  side. 
Aijout  this  time  The  Rip  Van  Winkle  blew  a 
long  whistle  as  a  signal  that  she  intended  to 
pass  them  to  the  eastward.  They  blew  their 
whistles  in  response  and  assent.  The  speed  of 
the  steamer  was  i^eventeen  miles  an  hour.  The 
distance  of  The  Syracuse  and  the  steamer  from 
each  other  when  their  whistles  blew  was  prob- 
ably about  half  a  mile.  The  usual  course  of 
ascending  steamers  at  that  point,  and  the  one 
which  The  Rip  Van  Winkle  proposed  to  pur- 
sue, was  diagonallv  across  the  river  from  the 
west  to  the  east  sidfe.  Teason  was  tbe  pilot  in 
charge  of  the  steamer,  and  we  give  the  occur- 
rences which  grew  out  of  the  movement  as  he 
states  them.  Be  says : 

"We  passed  The  Johnson,  and  on  her  star- 
board side  was  The  Oliver  A.  Arnold,  bound 
up  with  a  tow.  I  went  close  to  his  hawser 
tier  and,  probably,  within  fifty  or  seventy-five 
feet.  The  tide  being  fiood  tide,  and  the  wind 
southeast,  he  was  working  to  the  windward, 
and  the  tier  tailed  off  from  him,  so  that  I  did 
not  go  as  close  to  The  Arnold  as  I  did  to  his 
hawser  tier.  I  went  off  from  The  Arnold  prob- 
ably one  hundred  and  fifty  feet,  may  be  not  as 
far  as  that,  and  just  as  I  got  abreast,  or  just  be- 
fore I  got  abreast  of  The  Arnold,  the  steamer 
Syracuse,  bound  down,  on  our  larboard  hand, 
altered  her  course  before  I  got  to  The  Arnold, 
and  came  right  head  towards  us.  I  didn't  slow 
the  boat  nor  I  didn't  stop  her.  *  *  *  I  let  her 
keep  her  regular  gait.  *  •  *  I  thought  I  could 
outrtui  her  when  I  saw  her  coming.  I  thought, 
in  tbe  position  she  was,  I  could  get  by  her,  and 
I  hove  my  wheel  over  aport,  and  that  took  us 
hard  oft  more  to  the  eastward.  I  thought  I 
would  let  her  get  as  far  to  the  eastwarof  as  I 
could,  and  dia  so.  Then  The  Svracuse  hit  us 
*    *    *    on  the  starboard  side,  just  aft  of 
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the  forward  gangway.  •  •  •  It  was  the 
barge  that  she  had  alongside  that  hit  us — hit  us 
with  the  bluff  of  her  bow,  right  on  the  turn  of 
her  bow.  We  were  heading  to  the  east,  and 
she  struck  ua  right  aft  of  the  forward  gangway, 
and  forward  of  the  paddle  box,  and  after  she 
strucic  us  it  carried  away  our  decli  lieams.  and 
side  house,  and  water  wheel,  and  the  like  of 
that;  that  disabled  our  engine,  and  then  we 
drifted,  till  in  time  we  drifted  ashore,  or  we  let 
our  anchor  go  before  we  got  ashore,  but  our 
anchor  would  not  hold  us,  and  we  drifted 
ashore;  we  drifted  about  twenty  minutes  or 
half  an  hour  after  she  struck  us  before  we  went 
ashore." 

This  witness  further  states  that  the  width 
of  the  channel  between  The  Arnold  and  The 
Johnson  was  at  least  600  feet;  that  there 
was  a  space  between  The  Johnson  and  the 
steamer  for  The  Syracuse  to  pass  of  350  feet; 
that  the  steamer  had  passed  The  Johnson  and 
The  Arnold,  and  that  just  as  she  passed  the 
latter  the  disaster  occurred.  The  length  of  the 
steamer  was  about  275  feet.  The  combined 
speed  of  the  steamer  and  The  Syracuse  was 
over  twenty  miles  an  hour.  It  was  not  less 
than  half  a  mile  in  a  minute  and  a  half.  Tea- 
son  says: 

"  Further,  that  The  Syracuse  could  have  kept 
her  course  and  followed  down  the  same  course 
that  The  Joe  Johnson  was  going,  and  would 
have  given  us  plenty  of  room  to  have  gone  by. 
AU  that  was  necessary  for  her  to  clear  us  would 
have  been  to  have  kept  her  course.  *  •  • 
She  sheered  right  oft — took  a  very  sudden  sheer 
right  off  towards  us." 

This  witness  is  mainly  relied  upon  by  the  li- 
belant. Conceding  his  testimony  to  be  correct 
it  inculpates  the  tug,  but  by  no  means  exon- 
erates the  steamer.  The  channel  was  narrow  and 
crowded.  The  Johnson,  Arnold  and  Syracuse, 
with  their  tows,  made  a  fleet  of  eighteen  vessels 
of  different  kinds.  Witherwax,  another  pilot 
on  the  steamer,  says: 

"  We  seen  the  river  full  of  lights;  it  looked 
to  be  all  light  away  across  the  nver." 

He  warned  Teason  several  times  that  the 
steamer  would  approach  The  Syracuse.  His 
warnings  show  that  he  was  alarmed.  They  pro- 
duced no  effect.  A  tug  with  vessels  in  tow  is 
in  a  very  different  condition  from  one  unin- 
ciunbered.  She. is  not  mistress  of  her  motions. 
She  cannot  advance,  recede  or  turn  either  way 
at  discretion.  She  is  bound  to  consult  their 
safety  as  well  as  her  own.  She  must  see  that 
what  clears  her  of  danger  does  not  put  them  in 
peril.  For  many  purposes  they  may  be  re- 
garded as  a  part  of  herself.  They  have  the 
benefit  of  her  traction  and  she  the  burden  of 
their  inertia.  The  character  of  the  fleet  could 
not  be  mistaken.  The  attempt  of  ibe  steamer, 
under  such  circumstances,  to  pass  the  other 
Teasels,  and  in  such  close  proximity  to  the  Syra- 
cuse, at  a  speed  of  seventeen  miles  an  hour,  was 
gross  and  wanton  recklessness.  Before  turning 
ner  head  to  the  eastward  she  should  have  slowed 
her  engine.  If  the  prospect  of  danger  darkened 
she  should  have  stopped,  and,  if  need  be,  have 
reversed  it.  She  had  no  right  thus  to  hurl  her- 
self like  a  projectile  into  the  midst  of  the  vessels 
before  her,  turing  the  hazard  of  the  conse- 
quences and  thus  imperiling  herself  and  them 
with  aU  the  lives  and  property  on  board,  "The 
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Rule  of  the  Road"  gives  no  warrant  for  such 
conduct.  The  maxim  applies,  "8ie  uUn  Uu>  vi 
aliewum  rum.  ladai."  The  steamer  is  oondemn- 
able  alike  upon  reason  and  authority.  Tht  Not 
Jertey,  Olcott,  444;  The  Rote,  2  Wm.  Rob.,  t; 
Holt's  Rule  of  the  Road.  227,  247. 

The  alleged  fault  of  The  Syracuse  lies  in  the 
sudden  sheer  to  the  eastward  which  is  imputed 
to  her.  As  soon  as  her  whistle  was  blown  tbe 
stopped  her  engine,  and  did  not  put  it  in  nw- 
tion  again  until  after  the  collision  occuncd. 
This  is  conclusively  proven,  and  is  not  denied. 
It  is  an  important  fact  in  her  favor.  That  Ae 
voluntarily  and  unnecessarily  sheered,  and  pot 
herself  in  the  way  of  the  steamec,  as  charged, 
is  very  improbable.  The  fact  is  proven  bv  no 
one  but  Teason.  It  was  several  times  denied  ex- 
pressly by  Witherwax  when  his  deposition  wu 
first  taken.  He  was  recalled  the  next  day,  and 
then  stated  that  be  saw  the  sheer  and  suppos«l 
it  was  to  enable  The  Syracuse  to  pass  the  tow 
of  the  Johnson,  and  that  she  kept  her  coune 
afterwards  until  she  struck  the  steamer.  The 
denials  in  his  former  examination  detract  from 
the  weight  of  this  testimony.  The  captain  and 
pilot  of  The  Syracuse  contradict  positively  the 
statement  of  Teason.  The  pilot  thinlu  she  did 
not  sheer  either  way  after  the  steamer  came  in 
sight.  He  says  she  might  have  headed  a  little 
to  tbe  westward.  The  captain  of  The  Colnte 
saw  her  sheer  to  the  westward  as  soon  as  her 
engine  was  biopped.  He  says  The  Colgate  had 
a  tendency  to  pull  her  in  that  direction.  The 
wind  and  tide  both  contributed  to  that  lesolt. 
The  testimonyof  these  officers  outweighs  that  of 
Teason,  which  has  no  support  from  any  other 
witness.  The  stem  of  The  Colgate  was  twenty 
feet  aft  of  the  stem  of  The  Syracuse.  The 
steamer  in  crossing  headed  to  the  eastward.  If, 
as  is  alleged,  the  sudden  sheer  of  The  SyracuK 
brought  her  Into  the  track  of  the  steamer, 
and  tnus  produced  the  collision,  the  blow  most 
necessarily  have  been  given  by  the  item  of 
one  steamer  or  the  other.  Such  was  not  the  re- 
sult. The  stem  of  neither  touched  the  otbei. 
The  steamer  struck  her  port  forward  gangway 
against  the  bluff  of  the  bow  of  The  Colgate,  ten 
feet  aft  the  stem  of  the  latter.  This  is  entbvly 
irreconcilable  with  the  testimony  of  Teason, 
and  is  fatal  to  the  theory  which  it  is  relied  upon 
to  support.  That  theory  Is  the  sole  groond  of 
imputation  against  The  Syracuse.  Outer  views 
vindicating  The  Syracuse,  with  more  or  leai 
cogency,  might  be  presented,  but  we  deem  it 
unnecessary  to  pursue  the  subject  further.  In 
our  judgment  The  Syracuse  is  not  shown  to 
have  been  in  fault. 

The  decree  of  the  OCrettit  Court  i*  c^ffrntei. 

Cited— 13  Blatchf.,fi33  ;  GO  N.  T.,  289;  32  Ohio  SL, 
149. 


HKNRT   WISE,  Jh..  use  of   Horacs  E 
Dabst  and  Wabrbk  J.  Nacb,  Fif., 

V. 

EDWARD  P.  ALLIS. 

(See  8.  C,  9  WaU.,  787-7«.> 
Buffideney  cf  notiee  in  patent  cmm. 

A  plea  or  notice  should  apprise  the  opposita  pW 
fairly  of  what  be  may  expect  to  meet  under  tM 
plea  or  notice. 
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In  an  Button  for  Infringement  of  a  patent,  a 
notice  by  defendant  of  the  particular  town  or  oity 
In  whlcn  a  millstone  la  used,  is  sufBdently  precise 
under  the  Patent  Act  of  July  4. 1888. 

[No.  160.] 
Argtud  Mar.  94, 1870.     Decided  Apr.  IS,  1870. 

ON  CSBRTIPICATE  of  division  of  opinion 
between  the  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Wis- 
consin. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Meurt.  t.  P.  Walker  and  H.  L.  Palmer, 
for  plaintiff: 

It  is  insisted  and  urged  here,  as  it  was  in  the 
court  below,  that  the  notice  of  defendant  is  too 
vague,  indefinite  and  uncertain,  to  entitle  him 
to  give  evidence  of  the  alleged  prior  use  of  the 
invention,  while  it  names  or  designates  cities 
merely,  and  not  the  mills  where  the  supposed 
prior  use  was  made. 

In  the  Act  of  Feb.  3t,  1798,  there  is  no  re- 
quirement that  the  notice  shall  specify  any 
place  whatever  where  the  invention  had  pre- 
viooalytieenused.  Notwithstanding  this,  how- 
ever, the  profession  seems  to  have  deemed  it 
proper  and  fair,  if  not  necessair,  in  practice  or 
pleading,  to  name  the  particular  mills  where 
mill  machineiT  was  in  controversy.  This  was 
done  in  1816,  id  Beam  v.  Kremer,  Pet.  (C.  C), 
81S,  and  in  1818,  in  Eeant  v.  Eaton,  8  Wheat, 
454. 

The  circuit  court  in  the  first,  and  the  Bu- 
preme  Court  of  the  second  of  these  cases,  held 
the  specification  of  place,  that  is  the  mills,  to 
be- unnecessary,  on  the  ground  alleged  by  the 
courts  that  the  Act  of  '08  did  not  require  it. 

These  rulings,  with  the  consequences,  pointed 
oat  what  was  afterwards  deemed  by  Congress 
a  defect  in  the  law.  By  the  year  1836,  ex- 
perience and  practice  had  shown  that,  without 
a  specification  of  the  place  of  alleged  prior  use, 
patentees  were  continually  surprised  by  testi- 
mony vamped  at  the  trial  which  it  was  Impos- 
sible to  anticipate  or  prepare  to  meet. 

Therefore,  in  that  year,  Conp'ess  amended 
the  law  in  this  respect  by  providing,  in  the  15th 
section  of  the  Act  (July  4th)  as  follows: 

"And  whenever  the  defendant  relies  in  his 
defense  on  the  fact  of  a  previous  invention, 
knowledge  or  use  of  the  thing  patented,  he 
shall  state,  in  his  notice  of  special  matter,  the 
names  and  places  of  residence  of  those  whom 
be  intends  to  prove  to  have  possessed  a  prior 
knowledge  of  the  thing,  and  where  the  same 
had  been  used." 

Mr.  Curtis  says:  "  This  proviMon  was  added 
in  consequence  of  the  constructiongiven  to  the 
former  Act  (in  Etant  v.  EaUm,  8  Wheat.,  464), 
to  the  effect  that  notice  of  the  places  was  not 
necessary  to  be  given." 

Curt.  Pat.,  sec.  372;  B.  R.  Co.  v.  BHmpton, 
14  Pet,  448. 

In  tliat  case,  after  quoting  the  provisions  of 
the  Act  of  1836,  the  court  says: 

"  The  object  of  this  most  salutary  provision 
is  to  prevent  patentees  t>eing  surprised  at  the 
trial  of  the  cause  by  evidence  of  a  nature  which 
they  could  not  be  presumed  to  know  or  be  pre- 
pared to  meet;  and  thereby  subject  them  either 
to  most  expensive  delays,  or  to  a  loss  of  their 
cause." 

But  it  is  claimed  for  defendant  in  this  case. 
See  9  Wall. 


that  the  notice  does  specify  place;  that  Utica, 
Rochester,  Buffalo,  Albany,  New  York  City 
or  Brooklyn,  is  a  place.  So  is  England,  India, 
France,  Spain  or  Wisconsin,  a  place.  To 
refer  the  plaintiff  to  New  York  City,  with  her 
population  of  1,800,000,  and  her  mills  num- 
bering 916,  at  the  place  where  prior  use  was 
made  of  his  invention,  is  sheer  mockery. 
Reference  to  the  whole  State  of  Wisconsin, 
Iowa,  Minnesota  or  Kansas,  had  been  to  a  less 
number  of  people  or  mills,  and  to  a  place  where 
search  could  have  t)een  made  with  far  less  dan- 
ger. Under  this  notice,  after  plaintiff  had 
traveled  from  Wisconsin  to  New  York  City; 
had  gone  the  round  of  915  of  her  mills  and  re- 
tumeid,  after  incurring  onerous  expenses,  and 
finding  nothing  like  his  invention — all  this 
within  thirty  days;  he  might  still  be  defeated 
on  the  trial  by  having  the  fact  sprung  upon 
him  in  evidence  that  it  was  the  very  916th  mill 
in  which  his  cherished  invention  was  used. 
Then  why  not  have  told  him  so  in  the  first 
notice?  He  could  then  have  gone  to  that  mill 
at  once.  If  he  had  found  the  notice  true,  he 
could  have  abandoned  an  unjust  suit;  if  false, 
could  have  prepared  to  repel  a  pirate's  unjust 
defense.  Yet  New  York  is  but  one  of  six 
large  cities  named  in  the  notice,  to  be  searched 
by  the  plaintiff  within  thirty  days,  and  a  thou- 
sand miles  away. 

The  Act  requires  the  defendant  to  state  in 
his  notice  where  the  alleged  invention  had  been 
used ;  meaning,  by  the  term  "  where,"  the  mill 
or  mills  where  or  in  which  it  was  "  used." 

Mr.  Matt.  H.  Carpenter,  for  defendant. 

Mr.  JiuHee  BUUer  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  infringement  of  a  pat- 
ent for  an  improvement  in  balancing  mill- 
stones. The  defendant  pleaded  the  general 
issue,  and  also  gave  notice  that  the  invention 
claimed  was  well  known  and  in  general  use  be- 
fore the  patentee  claims  to  have  invented  it, 
and  he  specified  Utica,  Rochester,  Buffalo,  Al- 
bany, New  York  City  and  Brooklyn,  in  the 
State  of  New  York,  as  the  places  where  it  had 
been  so  used,  and  gave  the  names  of  witnesses 
in  each  of  those  ^aces  by  whom  he  expected 
to  prove  that  fact. 

On  the  trial  the  judges  of  the  circuit  court 
differed  in  opinion  as  to  whether  the  notice 
was  suflJcientlj  specific  in  its  reference  to  the 
places  where  the  prior  use  was  had,  and  have 
certified'that  difference  to  us  in  the  shape  of 
two  questions,  which  are  teallv  but  one,  and 
that  is,  whether  the  evidence  of  use,  taken  un- 
der that  notice,  was  admissible. 

The  degree  of  particularity  or  certainty  neces- 
sary in  pleas  and  notices  is  an  ever  recurring 
question  in  judicial  proceedings,  and  can  never 
be  effectually  disposed  of  so  long  as  new  and 
varying  circumstances  may  present  the  ques- 
tion in  new  aspects. 

The  object  of  the  rule  is,  undoubtedly,  to  en- 
able the  other  party  to  make  such  answer  or 
response  to  the  matter  set  up  in  the  plea  or 
notice,  either  by  way  of  plying  or  of  evi- 
dence, or  such  cross  examination  of  the  wit- 
ness of  the  party  setting  up  the  plea  or  notice 
as  the  facts  of  his  case  may  enable  him  to  do. 
In  other  words,  to  apprise  him  fairly  of  what 
he  may  expect  to  meet  under  the  plea  or  notice. 
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SUPRBUB  CoUttT  Of  THB  tTinTKb  StATBS. 


Dbc.  Tmt, 


Te«M  T.  Huntingdon,  23  How.,  10  [64  U.  8., 
XVI.,  482]. 

In  the  case  before  us,  in  addition  to  the  com- 
mon law  rules  on  this  subject,  Congress  has, 
for  the  protection  of  patentees,  enacted  that 
whenever  the  defendant  shall  rely  on  the  want 
of  novelty  in  the  invention,  he  shall  give 
special  notice  at  least  thirty  days  l>efore  the 
trial,  in  which  he  shall  state  the  names  and 
places  of  residence  of  those  by  whom  he  in- 
tends to  prove  a  previous  use  or  knowledge  of 
the  thing  and  where  the  same  had  been  used. 
With  the  requirements  of  this  statute  the  de- 
fendant has  complied  so  far  as  the  names  and 
residence  of  the  witnesses  are  concerned :  but 
it  is  denied  that  he  has  bc«n  sufficiently  specific 
w  to  the  places  where  the  use  was  to  be  shown. 
It  is  said  that  it  is  not  sufficient  to  name  the 
city,  but  that  the  particular  mill  in  which  the 
invention  had  been  used  must  be  pointed  out. 
But  we  cannot  take  Judicial  notice  how  many 
or  how  few  mills  using  stones  may  be  in  any 
particular  locality.  In  some  town  there  may 
be  but  one.  Nor  do  we  think  that  the  party 
giving  notice  is  bound  to  be  so  specific  as  \o 
relieve  the  other  from  all  inquiry  or  effort  to 
investigate  the  facts.  If  he  fairly  puts  his  ad- 
versary in  the  way  that  he  may  ascertain  all 
that  is  necessary  to  his  defense  or  answer,  it  is 
all  that  can  be  required,  and  he  is  not  bound 
by  his  notice  to  impose  an  unnecessary  and  em- 
barrassing restriction  on  his  own  right  of  pro- 
ducing proof  of  what  he  asserts.  We  are  all, 
therefore,  of  opinion  that  when,  in  addition  to 
the  particular  town  or  city  in  which  such  large 
objects  as  millstones  are  used,  the  name  and 
residence  of  the  witness  by  whom  that  use  is 
to  be  proved  is  also  given,  there  is  sufficient 
precision  and  certaintv  in  the  notice.  PhiiUp* 
T.  Page,  24  How.,  164  [65  U.  8.,  XVI.,  639]. 

The  questions  propounded  are  accordingly 
answered :  the  first  in  the  affirmative,  and  the 
second  in  the  negative. 

Wlueh  ii  ordered  to  be  certified  to  the  Oireiuit 
Court. 


Court  of  the  District  of  Columbia,  to  compel 
the  investment  of  (1,200  in  the  purchase  of  * 
dwelling  house  for  the  appellant,  under  a  cer- 
tain will.  The  said  court  having  entered  a  de- 
cree dismissing  the  bill,  the  complainant  took 
an  appeal  to  this  court. 

Two  motions  were  made  to  dismiss  the  ap- 
peal; one  by  the  appellant,  on  the  ground  that 
no  citation  was  issued  according  to  law.  the 
other  by  the  appellee,  for  want  of  jurisdiction. 

Mr.  Jr.  J.  Brent,  for  appellant. 

Mr.  W.  D.  Davidge.  for  appellee. 

Mr.  OhitfJutUee  Chaae  delivered  the  opin- 
ion of  the  court: 

A  motion  to  dlsmisB  this  appeal  has  been 
made  on  the  part  of  the  appellant  on  the  ground 
that  no  citation  was  issued  according  tolaw. 

This  motion  cannot  be  susUuned.  The  ap- 
pellee is  in  court  represented  by  counsel  and 
makes  no  objection  to  the  want  of  citation.  By 
this  appearance  the  citation  is  waived  so  f ar  ai 
the  appellee  is  concerned,  and  the  appellant  can- 
not be  heard  to  object  the  want  of  citation  oc- 
casioned by  our  want  of  nej^ligence  and  cured 
by  voluntary  appearance. 

On  the  other  hand,  the  counsel  for  the  appel- 
lee moves  to  dismiss  the  appeal  for  want  of  jo- 
risdiction*.  The  subject  of  coDtioversy  was  a 
life  interest  in  $1,200,  of  sir  per  cent,  atock  of 
the  Corporation  of  Washington,  and  it  appears 
that  this  life  interest  is  not  worth  tl,000.  Bat 
the  law  does  not  give  to  this  court  jurisdiction 
of  appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  when  the  amount  in  oontto- 
versy  is  less  than  that  sum. 

There  is,  moreover,  no  evidence  in  the  record 
of  any  allowance  of  appeal;  and  without  anal- 
lowance,  this  court  cannot  acquire  jurisdiction. 

Upon  both  grounds,  therefore,  the  motion  cf 
the  appellee  must  be  aUmeed. 

Cited— 1  Sawy.,  715 ;  6  Sawy.,  8S. 


ELIZABETH  8.  PIERCE,  Appt., 

«. 

WALTER  8.  COX,  Trustee  and  Aministrator 

of  Jaubs  p.  Yotino,  Deceased. 

(See  S.  C,  9  Wall.,  788,  787.) 

Ditmistal,  when  appellant  cannot  move  f&r — ap- 
peals  from  court  of  District  of  Columbia— jurit- 
dietional  amount — aUowance  of  appeal  luces- 
targ. 

The  appellant  cannot  move  to  dismiss  the  appeal, 
on  the  ground  that  no  citation  was  issued. 

A  citation  Is  waived  by  an  appearance,  and  the 
appellant  cannot  object  the  wont  of  citation  oc- 
casioned by  bis  own  negrligrenoe  and  cured  by  volun- 
tary appearance. 

The  law  does  not  gire  to  this  court  Jurisdiction  of 
appeals  from  the  Supreme  Court  of  the  District  of 
Columbia  wheo  the  amount  in  controversy  Is  less 
than  fl,O0O. 

Without  an  allowance  of  appeal  this  court  can- 
not acquire  jurisdiction. 

[No.  168.] 
Argued  Mar.  SI,  1870.    Decided  Apr.  SS,  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  bill  in  this  case  was  filed  in  the  Supreme 
786 


UNITED    STATES,   ex   rd.    Acoubtcb  0. 

BOUBSK,  Appt., 

a. 

CHARLES  GOODYEAR,  Jr.,  Executor  of 

Charlss  Goodtbab,  Deceased. 

(8eeS.C.,«WalL,8UJ 

B^ration  of  patent,  dtfeats  suit  to  set  it  aside. 

Where  the  extension  of  a  patent  baa  expired  b»' 
fore  the  bill  to  set  it  aside  was  filed,  there  remslns 
nothing  which  can  be  the  subject  of  a  salt. 

[No.  167.1 
Argued  Apr.  6,  1870.     Deeided  Apr.  tS,  WO. 

APPEAL  from  the  CircuitCourt  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  die  Orcnit 
Court  of  the  United  States  for  the  Soutbran 
District  of  New  York,  to  vacate  the  exten^on 
of  a  certain  patent.  The  extension  aoughi  to 
be  vacated  expired  June  14,  1865.  This  salt 
was  commented  June  15,  1866.  The  defend- 
ant demurred  on  the  ground,  among  othsn, 
that  the  extension  having  expired  befwe  the 
bill  was  filed,  there  is  no  equity  to  sui^ait  the 
biU. 
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The  oouTt  below  having  sustained  the  de- 
murrer and  dismissed  the  appeal,  the  case  is 
now  here  oa  appeal. 

Jftatrs.  J.  a.  Parioru,  A.  Payne  and  O. 
ChwhlBgr.  for  appellant: 

The  patent  was  outstanding  and  unexpired  at 
the  date  of  the  suit  commenced  in  New  York, 
•8  well  as  at  that  of  the  suit  commenced  in  Con- 
necticut. 

In  oompntine  time  from  a  date  or  from  the  dav 
of  a  date,  the  aay  of  the  date  is  to  be  excluded. 

▲ng.  Lim.,  63,  and  note;  4  Kent,  Com.,  10th 
ed.,  lOT,n.2;  Henry  t.  Jbn<!«.8Ma88.,455;  Sueti 
▼.  aelden,  2  Wall.,  190  (69  U.  8.,  XVII.,  828). 

Further:  if  the  extension  of  this  patent  was 
fraudulent,  it  was  void  ab  irutio,  and  all  that 

grew  out  of  it  or  came  from  it,  is  tainted  with 
le  fraud. 

The  expiration  of  the  term  of  a  grant  which 
is  fraudulent,  is  no  bar  to  relief  against  claims 
arising  by  yirtue  of  that  grant.  Buch  claims 
•re  as  unfounded  as  the  grant  itself.    They  are 

r,  of  the  fraud;  they  are  its  direct  results. 
them  the  fraud  oontinaes  to  exist.  It  is 
against  a  plain,  palpable,  existing  fraud,  that 
this  bill  asks  relief. 

Menr*.  E.  W.  BtoughUm  and  WilliajB  E. 
CnrCia,  for  defendant: 

A  present  interest  commenced  June  16. 1898, 
and  consequently  June  15,  1865,  when  this  suit 
was  commenced,  was  excluded  from  the  term 
of  seven  years.  The  law  recognizes  no  parts  of 
a  day;  and  June  15,  1858,  bSng  a  part  of  the 
term  of  seven  years,  the  extension  could  not 
extend  to  June  16,  1865. 

Ptarpoint  v.  Graham,  4  W^I5(C.  C).  383. 

Hence,  the  extension  havl]^  expired  before 
the  bill  was  filed,  there  is  no  equity  to  support 
the  bill. 

Mr.  ChitfJiMee  CluMe  delivered  the  opin- 
ion of  the  court: 

The  extension  of  the  patent  sought  to  be  va- 
cated by  the  proceeding  in  the  record,  expired 
June  14,  1865.  The  suit  was  commenced  on  the 
15th  of  June,186S. 

Hence,  the  extension  having  expired  before 
the  bill  was  filed,  there  is  no  equity  to  support 
the  application  to  set  it  aside.  The  extension  has 
ceased  to  be  of  any  effect,  and  there  remains 
nothing  which  can  be  the  subject  of  a  suit. 

The  titmurrer  to  the  biU,  therefore,  must  be 
nutained,  aitd  the  decree  of  Oirevit  Court,  by 
vhieh  the  MB  «mu  ditm^iseed  mutt  be  affirmed. 


THE  STEAMBOAT  GEORGE  WASHING- 
TON, Jacob  Mtbbb,  Eobebt  Mtrbs,  and 
MiCHABi,  Shbkhan,  Claimants,  Appte., 

ANN  CAVAN, 

AND 

THE  STEAM  PERRY -BOAT  D.  8. 
GREGORY,  Thk  New  Jebsby  Rail- 
road AKD  TSANSrOBTATION  COMFANT, 

Claimant,  Appt., 

ANN  CAVAN. 

(See  B.C.."ThtWaiMnaton  and  The  Oregon/"  9  Wall., 
6J»-S1«. 

2\O0  fMwb  in  fault,  joint  Ub«l—apportionm»nt 

ofdanutge*.. 
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Where  both  veasela  are  In  fault,  both  are  liable 
to  a  passenger  for  damajres  by  a  colUston,  and  both 
can  be  proceeded  against  In  the  same  libel, 

Tbe  damaKes  may  be  apportioned  equally  be- 
tween the  two  veeselB,  the  rltrbt  being  reserved  to 
the  libelant  to  collect  the  entire  amount  of  either 
of  them.  In  case  of  the  Inability  of  the  other  to  re- 
spond for  her  portion. 

[Nos.  169,  366]. 
Argued  Apr.  8,  1870.    Decided  Apr.  SO,  1870. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  (Jnited  States  for  the  Southern 
District  of  New  York,  to  recover  damages  for 
injuries  sustained  by  the  libelant,  while  a  pas- 
senger on  Ixwrd  the  ferry-boat,  D.  S.  Gregory, 
from  a  collision  between  that  boat  and  the 
steamboat  George  Washington.  The  decree  of 
the  district  court  in  favor  of  the  libelants,  hold- 
ing tbe  vessels  together  liable  for  $10,000  dam- 
ages, with  costs,  having  been  aflirmed,  on  ap- 
peal, by  the  circuit  court,  the  case  is  now  here 
on  appeal. 

A  further  statement  of  the  case .  appears  in 
the  opinion  of  the  court. 

Mr.  Charlea  Doaohuet  for  the  claimants 
of  The  Gteorge  Washington. 

Mr.  Sidney  Webster,  for  the  claimants  of 
The  D.  S.  Gregory. 

Mestm.  Thatcher,  K.  Adams  and  C. 
Van  Santvoord,  for  the  appellee. 

As  to  the  joint  liability  of  the  two  steamboats, 
see  Tlie  New  Philadelphia,  1  Black,  63  (66  U. 
S.,  XVII.,  84);  TheJamee  Gray -v.  The  John 
Fraeer,  31  How.,  184  (63  U.  S,  XVI.,  106); 
CoUgrote  v.  R.  ij.  Cb.,  20  N.  Y.,  492. 

In  the  first  case  Jadge  Wayne,  delivering  the 
opinion  of  this  court,  says : 

"  The  rule  of  law  is,  that  when  a  third  party 
has  sustained  an  injury  from  the  co-operating 
consequences  of  two  causes,  though  the  per- 
sons producing  them  may  not  be  in  intentional 
concert  to  occasion  such  result,  the  injured  per- 
son is  entitled  to  compensation  for  his  loss  from 
either  one  or  both  of  them,  according  to  the  cir- 
cumstances of  tbe  accident. 

In  addition  to  the  actual  outlay,  the  libelant 
is  entitled  to  recover  for  bodily  pain  and  an- 
guish, and  for  mental  suffering  as  well. 

Sedgw.  Dam.,  109,  and  cases  cited  there; 
Moree  v.  R.  B.  Co.,  10  Barb.,  623;  Baneom 
V.  B.  B.  Co.,  15 N.  Y.,  416;  Curtu  v.  B.  B. 
Co.,  18  N.  Y.,  534;  Segw  v.  Bark  Hamsted,  83 
Conn.,  298;  lAttdey  v.  Buthnell,  16  Conn. ,336. 

This  would  seem  to  be  a  case  for  exemplary 
or  punitive  damages,  because  of  the  gross  and 
wanton  negligence,  without  which  this  collision 
could  not  have  occurred. 

B.  B.  V.  Derby,  14  Howard,  486;  The  New 
World  y.  King,  16  How.,  474;  Wh^pU  v.  Wal- 
pole,  10  N.  H.,  180;  Linsley  v.  ButhneU,  16 
Conn.,  235. 

The  power  of  courts  of  lawtoinfiict  punitive 
damages  in  cases  where  gross  negligence  has 
caused  injury,  is  definitely  settled. 

Day  V.  Woodworth,  18  How.,  368. 

And  the  power  of  courts  of  admiralty  to 
award  similar  damages  in  cases  of  marine  torts 
and  personal  wrongs,  is  as  fully  settled  and  de- 
fined as  that  of  courts  of  law. 

Chamberlain  v.  Chandler,  8  Mas.,  243;  Bot- 
ton  mifg.  Co.  V.  Fieke,  3  Mas.,  130. 
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Mr.  Jumiu  Field  delivered  the  opinion  of 
tlie  court: 

Tills  is  a  suit  in  admiralty  to  recover  dam- 
ages for  injuries  sustained  by  the  libelant  whilst 
a  passenger  on  board  the  ferry-boat  D.  S.  Greg- 
ory, crossing  the  Hudson  River,  from  a  collision 
between  that  boat  and  the  steamboat,  Oeorge 
Washington.  The  ferry-boat  at  the  time  was 
making  one  of  her  regular  trips  from  her  slip 
at  the  foot  of  Montgomery  Street,  in  Jersey  Cit^, 
to  her  slip  at  the  foot  of  Desbrosses  Street,  in 
the  City  of  New  York.  The  Washington  was 
an  excursion  boat,  and  was  bound  from  the  pier 
at  the  foot  of  Christopher  Street  to  Barclay 
Street,  in  New  York,  intending  to  proceed 
tiience  down  the  bay. 

The  extent  and  character  of  the  injuries  sus- 
tained by  the  libelant  are  not  disputed;  and  we 
do  not  think  the  amount  at  which  her  damages 
were  assessed  by  the  district  court,  and  which 
was  approved  by  the  circuit  court,  at  all  exces- 
sive. At  the  time  the  collision  occurred  the 
libelant  was  on  her  way  to  the  City  of  New 
York  to  attend  public  worship,  and  was  seated 
In  the  ladies'  cabin,  a  few  feet  from  the  forward 
end.  The  bow  of  The  Washington  struck  the 
ferry-boat  near  where  she  was  seated,  and  passed 
through  the  cabin,  tearing  up  the  planlcs  and 
timbers,  and  the  inner  partition  separating  it 
from  the  track  of  the  wagonway,  carrying  the 
libelant  through  on  to  the  track,  and  hurl- 
ling  upon  her  the  loosened  planks  and  tim- 
bers. Her  left  leg  was  broken,  and  the  ankle 
sprained,  both  Ixjnee  of  the  right  leg  received 
three  distinct  fractures  between  the  ankle  and 
knee,  and  the  lower  part  of  the  leg  bone  was 
crushed.  Her  right  cheek  and  ear  and  the  back 
of  her  head  were  cut,  and  severe  bruises  were 
Inflicted  upon  her  body.  From  the  injuries  re- 
ceived she  was  unable  for  several  weeks  to  as- 
sist herself,  and  required  constant  attention,  suf- 
fering all  the  time  intense  pain.  At  the  trial 
in  the  district  court,  more  than  a  year  after  the 
accident  occurred,  she  could  not  move  without 
pain,  and  it  is  the  opinion  of  the  surgeon  who 
attended  her  that  she  is  permanently  disabled. 
We  do  not  think,  therefore,  that  any  just  objec- 
tion can  be  made  to  the  amount  found. 

The  principal  question  made  in  the  courts  be- 
low was,  whether  the  libelant  was  entitled  to 
recover  against  both  of  the  vessels,  or  only 
against  one  of  them ;  and  if  only  against  one  of 
tCem,  which  one;  and  this  question  depends  for 
Its  solution  upon  the  further  question,  whether 
the  collision  resulted  from  the  fault  of  only  one 
of  the  vessels,  or  from  the  fault  of  both  of  them. 

The  libelant  alle^  that  the  collision  was 
caused  by  the  negligence,  want  of  skill,  and 
improper  conduct  of  the  persons  navigating 
both  of  the  vessels. 

The  claimants  of  The  Oregory  contend  that 
the  collision  was  caused  by  the  attempt  of  The 
Washington  to  continue  her  course  and  cross 
the  bow  of  The  Oregory  after  the  latter,  as  they 
allege,  had  ported  her  helm  so  as  to  head  to  the 
New  York  shore  and  pass  to  the  right  of  The 
Washington,  and  had  blown  two  blasts  of  her 
whistle,  at  short  intervals  between  them,  as  sig- 
nals to  The  Washington  of  the  course  she  in- 
tended to  take. 

The  claimants  of  The  Washington,  on  the 
other  hand,  impute  the  collision  to  the  devia- 
tion of  The  Gregory  from  her  usual  course, 
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Claimants  are  not  deprived  of  the  benefits  rl^ 
by  tbe  Captured  and  Abandoned  Property  Act  of 
Mar.  U,  isait,  because  of  aid  and  comfort  to  the  re- 
belllOD  not  voluntarily  irlven.  . 

Captured  property  under  sucli  Act  is  property 
"which  has  been  seized  or  taken  from  hostile  po»- 
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which  they  contend  would  have  taken  her  un- 
der the  stern  of  The  Washington,  and  her  at- 
tempt to  cross  the  bow  of  The  Washington  after 
the  latter  had  indicated,  as  they  allege,  by  two 
blasts  of  her  whistle,  that  she  was  going  ahead 
of  The  Gregory. 

We  have  looked  into  the  evidence  presented 
bv  the  parties  with  much  care.  As  m  nearly  ' 
all  collision  cases,  it  is,  in  some  respects,  con-  ' 
flicting,  but,  in  our  judgment,  diows  that  both 
vessels  were  in  fault.  The  collision  occtured  in 
open  day,  between  the  hours  of  ten  and  eleven 
in  the  morning.  The  weather  at  the  time  wis 
clear,  and  the  vessels  were  in  full  sight  of  each 
other  from  a  distance  of  several  hundred  yordi 
until  they  collided.  The  Washington  was  mov- 
ing at  the  rate  of  twelve  miles  an  hour,  goiDg 
down  the  river,  about  two  hundred  vards  from 
the  piers  on  the  New  York  side.  The  GrMory 
was  moving  at  the  rate  of  between  nine  and  ten 
miles  an  hour,  crossing  the  river  diagonally. 
Neither  of  the  vessels  paid  any  attention  to  the 
signals  given  by  the  other,  but  each  continoed 
on  her  course  without  waiting  for  a  rasponse, 
or  coming  to  an  understanding  with  the  other 
vessel  as  to  her  course,  and  neither  attempted  to 
slacken  her  speed  until  too  late  to  prevent  the 
collision.  We  agree  with  the  circuit  court  that 
neither  pilot  nor  master  of  either  vessel  oouM 
have  been  taken  by  surprise  at  the  meeting  of 
the  vessels,  as  each  must  have  seen  that  the 
courses  adopted  and  pursued  necessarily  led  to 
it;  and  also  that  those  courses  weredeliberatelv 
pursued  by  the  pilot  and  master  of  each  with 
tbe  purpose  of  compelling  the  other  vessel  to 
change  her  course. 

We  do  not  feel  called  upon  to  vindicate  our 
conclusions  by  citations  from  the  evidence, 
which  fills  over  one  hundred  and  thirty  printed 
pages  of  the  record.  The  citations  would  illos- 
irate  no  principle,  and  serve  no  useful  purpose. 

Both  vessels  being  in  fault,  both  were  liable 
to  tbe  libelant,  and  both  could  be  proceeded 
against  in  the  same  libeL  The  damages  weie 
properly  apportioned  equally  between  the  two 
vessels,  the  right  being  reserved  to  tlie  Ut)elaat 
to  collect  the  entire  amount  of  either  of  them, 
in  case  of  the  inability  of  the  other  to  respond 
for  her  portion.  The  jfeu  PhOaddphia,  1  Black, 
62  [66  U.  S.,  XVU..  84]. 

JherM  affirmed. 

Cited— 92  IT.  S.,  806 :  98  U.  B.,  818 ;  ST  IT.  S.,  SIT.aS: 
106  U.  S.,  22,  M7 ;  10  Blatchf.,  tffl ;  11  Blotchf „  Mi  < 
Ben.,  371. 
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aenlonbr  the  military  and  naval  foroes  of  the 
CTnlted  States." 

The  riffht  of  pomeslon  In  private  property  Is  not 
chanirea  by  capture  of  the  place  where  It  happens 
tobe. 

The  President's  Proclamation  of  pardon  to  In- 
snrKenta  was  fully  warranted  by  the  Act  of  July  IT, 
1M2. 

This  pardon  Included  restoration  of  all  rights  of 
property  except  as  to  slaves,  and  as  against  tho  in- 
tervenlngr  rlsbts  of  third  penons. 

The  rlglit  derived  from  capture,  does  not  accrue 
to  the  Government  until  actual  seizure. 

By  complylnR  with  the  conditions  of  the  Presi- 
dent's Proclamation,  one  was  purged  of  offense 
awalnst  the  United  States,  and  his  property  was  not 
liable  to  seizure  and  confiscation. 

After  the  pardon,  no  oltense  connected  with  the 
rebellion  can  be  Imputed  to  him. 

The  proof  of  pardon  la  a  complete  substitute  for 
proof  that  he  gave  no  aid  or  oomfort  to  the  rebell- 
ion. 

[No.  438.] 

Argv«^  -^pr-  ^1.  iS70.    Decided  Apr.  SO,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  claimant  and  Randolph  L.  Mott  jointly 
ttrought  suit  in  the  Court  of  Claims,  under  the 
Abandoned  and  Captured  Property  Act  of 
Mar.  12, 1868,  13  Htat.  at  L.,  820,  claiming  the 
proceeds  of  1,398  bales  of  cotton,  alleged  to 
bare  been  owned  by  the  claimants  Jointly,  and 
to  bave  been  captured  by  the  Union  Army  at 
Savannah,  turned  over  to  a  Treasury  agent  and 
sold  and  tbe  proceeds  paid  into  the  Treasury  of 
tbe  United  States. 

Oa  the  trial  of  the  cause  at  December  Term, 
1867,  the  claimants  were  allowed  to  sever  in 
their  claims,  and  each  to  claim  Judgment  for 
half  of  such  proceeds,  and  thereupon  judgment 
passed  in  favor  of  Mott  for  his  half,  and  the 
cause  was  continued  as  to  Padelford. 

In  December  Term,  1868,  judgment  was 
rendered  in  favor  of  Padelford,  the  claimant 
here,  for  bis  half  of  the  net  proceeds,  amounting, 
as  found  by  the  court,  to  $123,188.86,  and  from 
this  last  Judgment  this  appeal  is  taken. 

/The  ownership  by  the  claimant,  tbe  capture 
by  the  United  States  and  the  receipt  of  the  pro- 
ceeds into  the  Treasury  are  fully  proven,  and 
tbe  questions  raised  on  this  appeal  are  mainly 
those  relatini;  to  the  loyalty  of  the  claimant,  or 
his  relations  to  the  late  rebellion  and  to  the 
Oovemment  of  tbe  United  States  during  the 
same. 

The  court  below  found  that,  in  April,  1861, 
after  the  breaking  out  of  the  rebellion,  the 
claimant,  under  Uireats  and  the  pressure  of 
public  excitement  in  Savannah,  his  place  of 
residence,  subscribed  $5,000  to  a  loan  to  the 
Confederate  Government,  and  sold  out  the 
stock  so  obtained  two  weeks  later,  that  the 
Marine  Bank  of  the  City  of  Savannah  was,  in 
1861,  under  the  direction  of  Northern  men,  and 
Mr.  Padelford  was  one  of  its  most  influential 
directors  and  largest  stockholders:  and  when 
tbe  other  Banks  of  Savannah  increased  their 
capital  stock,  and  lent  their  funds  to  the  aid  of 
the  Confederacy,  by  exchanging  them  for  Con- 
federate notes  and  securities,  the  Marine  Bank 
objected  to  doing  so,  and  instead  contracted  its 
business  for  its  own  security.  The  conduct 
and  tbe  known  loyalty  of  many  of  the  directors 
of  the  bank,  subjected  it  to  public  odium,  and 
it  was  nicknamed  the  Yankee  Bank.  At  the 
time  the  subscription  to  the  loan  was  opened  in 
Savannah,  the  political  excitement  was  at  its 
highest  point,  and  it  was  publicly  threatened, 
See  9  Wall 


that  if  the  bank  did  not  subscribe  liberally.  It 
should  be  pulled  down.  Under  these  threats 
and  the  pressure  of  the  circumstances  stated, 
the  bank  subscribed  $100,000  to  the  Confederate 
loan,  and  this  was  the  least  it  could  subscribe 
according  to  its  capital ;  and  its  refusal  to  sub- 
scribe would  have  endangered  the  bank  and  its 
directors ;  but  Mr.  Padelrord  opposed  the  loan 
made,  and  from  that  time  absented  himself,  for 
the  moat  part,  from  the  meetings  of  the  direct- 
ors, on  the  ground  that  the  course  of  the  bank 
was  controlled  by  outside  pressure;  that  said 
claimant  voluntarily  became  surety  on  the  offi- 
cial bonds  of  several  of  his  intimate  friends,  as 
officers  under  the  Confederate  Government. 

And  the  court  found  on  these  facts,  as  a 
conclusion  of  law,  that  they  did  not  constitute 
the  giving  of  aid  or  comfort  to  the  rebellion, 
or  to  persons  engaged  in  the  rebellion,  by  said 
claimant,  within  the  provisions  of  tiie  Acts  of 
Mar.  13,  1863,  and  June  36, 1868. 

It  further  appears  that  the  claimant,  Jan.  18, 
1865,  after  the  capture  of  Savannah,  in  which 
city  the  cotton  in  question  was  stored,  bat  be- 
fore any  actual  seizure  or  taking  possesion  of 
such  cotton  by  tbe  officers  or  forces  of  the  United 
States,  other  than  by  the  capture  of  the  city, 
took  and  subscribed  the  amnesty  oath  pre- 
scribed by  the  President's  Proclamation  of  Dec. 
8,  1863  (13  Stat,  at  L.,  787),  issued  in  pursu- 
ance of  the  Act  of  July  17,  1862  (13  Stat,  at 
L.,  693,  sec.,  13);  that  he  was  not  within  the 
exceptions  named  in  said  Proclamation,  and 
that  thenceforth  he  complied  with  all  the  re- 
quirements and  conditions  named  in  said  Act 
and  Proclamation,  and  kept  and  maintained 
the  said  oath  of  allegiance  inviolate. 

Some  additional  facts  appear  in  the  opinion  of 
the  court. 

Messn.  E.  B.  Hoar,  Atty-Oen.,  and  Robert 
S.  Haie.  special  counsel,  for  appellant: 

The  findings  of  fact  by  the  court  below  are 
in  the  nature  of  a  special  verdict. 

Rule  1  of  this  court,  regulating  appeals  from 
the  Court  of  Claims. 

As  such,  the  findings  must  cover  the  whole 
case,  and  where  the  judgment  is  in  favor  of  the 
claimant,  must  show  him  to  have  fulfilled  every 
requirement  of  the  Statute  under  which  he 
claims. 

Co.  Lilt. ,  227,  A ; PaMerion y.U.8.,%  Wheat. , 
331 ;  iVen(i(!«  v.  Zane,  8  How.,  479,  and  cases 
fhere  cited. 

Of  this  the  findings,  as  returned  here,  come 
short.  They  find  that  the  claimant,  "Never 
gave  any  voluntary  aid  or  comfort  to  the  late 
rebellion,  or  to  persons  engaged  therein,  but 
did,  during  said  relxillion,  co^istently  adhere 
to  the  United  States,"  etc. 

The  general  "Court  of  Claims  Act"  of  Mar. 
8,  1863  (12  Stat,  at  L.,  767,  sec.  13),  the  provis- 
ions of  which  were  held  by  thiscourt  in  Se  parte 
Zellner  \ante,  665]  decided  at  the  present  term 
to  apply  to  the  abandoned  and  captured  prop- 
erty cases,  provides  that  the  claimant,  a  citizen, 
shall  allege  andj^rove  "That  he  has  at  all  times 
borne  true  allenance  to  the  Government  of  the 
United  States  ^  *  *  that  he  has  not  in  any  way 
voluntarily  aided,  abetted  or  given  encourage- 
ment to  rebellion  against  the  said  Government. 

The  "Abandon^  and  Captured  Property 
Act"  of  Mar.  13,  1863  (12  Stat,  at  L.,  830,  sec. 
8),  provides  that  th9  claimant  under  that  Act 
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Bha]I  proTe,  to  the  satisfaction  of  the  court, 
"that  be  has  never  given  any  aid  or  comfort  to 
the  present  rebellion." 

And  the  Act  of  June,  25,  1868  (15  Stat,  at 
L.,  76,  sec.  S),  provides  that  the  claimant  shall 
"prove  affirmatively  that  he  did,  during  said 
rebellion,  consistently  adhere  to  the  United 
States,  and  did  give  no  aid  or  comfort  to  persons 
engaged  in  said  rebellion." 

The  findings  of  the  court  below  cover  the 
provisions  of  either  of  these  statutes. 

The  special  findings  of  fact  do  constitute 
direct  and  specific  aid  and  comfort,  abetting 
and  giving  encouragement  to  the  rebellion, 
within  the  meaning  of  all  the  statutes  above 
cited.  Such  acts  can  only  be  excused  on  the 
ground  of  fear,  proceeding  from  an  immediate 
and  actual  danger  threatening  the  very  life  of 
the  party. 

U.  S.  V.  WorraU.  2  Dall.,  388;  U.S.  v.  Hat- 
A«tt,  4  Wash.  (C.  C).,  402. 

No  threat  of  destruction  of  propertv  will  ex- 
cuse the  act;  nothing  but  a  threat  of  life  and 
that  likely  to  be  put  in  execution. 

U.  S.  V.  Hodges,  2  Wheel.  Cr.  Cas.,  486,  by 
Davall,  Justiee;  U.  8.  v.  Oeiner,  24  Law  Rep., 
01,  98,  by  Cadwallader,  Ditt.  Judge,  JtisUce 
Qrier  approving,  101 ;  and  see  1  Hale's  P.  C. 
pp.  60,  165;  1  Am.  Ed.;  Btx  v.  Oregg,  10  St. 
¥r.  App.,  77;  14  How.  St.  Tr.,  1872;  Faust,  14, 
198,  216-218;  4  Steph.  Com.,  8884;  Bex  v.  Me- 
Orowther.  1  East,  P.  C,  71. 

The  finding  of  the  court  of  the  taking  of  the 
Amnesty  Oath  by  the  claimant  in  January,  1865, 
after  the  capture  of  Savannah,  does  not  relieve 
him  from  any  disability  affected  by  the  Statutes 
above  cited. 

The  oath  was  taken  after  capture  of  the  prop- 
erty in  question,  in  and  with  the  City  of  Savan- 
nah. Dec.  21,  1864. 

The  exclusion  of  the  claimant  from  the  Court 
of  Claims  by  reason  of  acts  of  disloyalty  under 
the  statute  cited,  is  not  in  the  nature  of  a  pen- 
alty which  could  be  remitted  by  the  executive 
power  of  pardon  and  amnesty.  The  statutes 
in  question  are  not  penal  statutes.  They  do 
not  purport  to  inflict  a  penalty  or  punishment 
for  a  crime. 

The  cases  of  Armntrong's  Foundry,  6  Wall., 
766  (78  U.  8.,  XVllI.,  882),  and  The  St.  Louu 
Foundry.  6  Wall.,  770  (78  U.  B.,  XVIII.,  884), 
have  no  application  to  the  question  as  in  vol  ve<^ 
in  this  case :  while  the  doctrines  maintained  by 
this  coMi  va.  Ex  parte  Garland,  4  Wall.,  8<i3 
(71  U.  S.,  XVllI.,  868),  fully  vindicate  the 
position  of  the  appellants  here. 

ifeurt.  J.  M.  UariMe,  J.  O.  KcPherson 
and  T.   W.  Bartiey,  for  appellee: 

The  question  presented  is:  whether  certain 
facts  constitute  in  law  aid  and  comfort  to  rebell- 
ion. Those  facts  are  of  two  kinds:  1.  Loaning 
money  to  the  so  called  Confederate  States.  2. 
Becoming  surety  on  the  official  bonds  of  officers 
of  said  States. 

It  is  not  found  that  the  acts  so  done  were 
done  with  any  Intent  to  aid  the  rebellion.  With- 
out such  intent,  the  act  is  not  one  of  aid  and 
comfort. 

The  property  was  seized  after  the  amnesty  or 
pardon  by  Proclamation. 

The  capture  of  the  city  was  not  the  capture 
^f  the  property  in  question. 

All  offenses  committed  by  the  claimant  be- 
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fore  the  amnesty,  are  thereby  obliteated  to 
eveiy  legal  intent. 

Armttrong'i  Fotmdrjf  (tupra);  8t.  Louii  St. 
Fbuudry  (nipra). 

If  not,  the  Proclamation  was  a  promise  by 
the  President,  that  the  property  of  such  person) 
should  not  be  seized,  ana  it  ought  to  be  re- 
spected. Tht  Venice,  2  Wall.,  259  (09  D.  &, 
XVIL,  886). 


Mr.  OkUfJutUee  Chaaa  delivered  the  opin- 
ion of  the  court: 

This  appeal  brines  before  us  a  claim  unda 
the  Captured  and  Abandoned  Property  Act  of 
March  13,  1868.  This  Act  has  been  frequently 
under  the  consideration  of  the  court.  In  the  sev- 
eral cases  decided  during  this  term,  and  especial- 
ly in  the  case  of  United  States  v.  Anderson  [ante, 
615j,  it  has  l>een  held  to  be  remedial  in  its  nataie, 
requiring  such  a  liberal  construction  as  will 
give  effect  to  the  beneficent  intention  of  Ooo- 
gress.  That  intention  was,  that  all  property 
captured  or  found  abandoned  during  the  war, 
after  the  date  of  the  law,  should  be  tamed  into 
money  under  the  direction  of  the  Treasury  De- 
partment ;  and  Uiat  the  proceeds  should  be  placed 
in  the  Treasury,  subject  to  the  right  of  any 
person  preferring  a  claim  against  any  portion  of 
the  property,  to  have  the  net  proceeds  restored 
to  him  on  proof  of  his  ownership,  of  hi8ri|[htto 
the  proceeds,  and  that  he  never  gave  any  aid  or 
comfort  to  the  rebellion. 

A  later  Act,  passed  since  the  petition  of 
Padelford  was  filed  in  the  Court  of  Cliinu, 
requires  every  claimant  under  the  original  Act 
to  prove  affirmatively  that  he  constantly  ad- 
hered to  the  United  Slates  during  the  retiellion, 
and  gave  no  aid  or  comfort  to  persons  engaged 
in  It.  We  do  not  think  that  this  Act  channd 
essentially  the  nature  of  the  proof  requlredfof 
claimants  by  the  former  Act.  The^Mrtkalar 
description  of  proof  required  by  the  later  Act 
seems  to  be  included  in  the  more  general  de- 
scription of  the  earlier.  Questions  arising 
under  the  Act  of  1868,  therefore,  need  not  be 
further  considered  in  this  connection. 

The  claim  in  this  case  was  originally  pre- 
ferred in  the  Court  of  Claims  by  Paaelford,  the 
aopellee,  and  one  Randolph  E.  Mott,  jointly,  oo 
the  7th  of  March,  1866.  Subsequently  the 
petitioners  were  permitted  to  sever  in  their 
claim,  and  to  sue  severally  for  their  respective 
interests.  In  the  suit  of  Mott.  judgment  was 
rendered  in  his  favor  on  the  13th  of  April,  ia88. 
The  suit  of  Padelford  was  continued,  and  on 
the  29th  of  March,  1869,  judgment  was  ten- 
dered in  his  favor,  and  from  this  judgment  the 
United  States  have  appealed. 

The  record  exhibits  the  findings  of  fact  by 
the  Court  of  Claims  and  its  conclusions  of  law. 
Among  these  findings  is  one  that  the  petitioner 
"  never  gave  any  voluntary  aid  or  comfort  to 
the  late  rebellion,"  *  •  •  unless  certam 
facts,  also  found,  constitute  in  law  such  aid  and 
comfort.  On  the  part  of  the  Qovemment  it  is 
objected  to  this  finding  that  it  is  insuffldeni, 
because  the  statute  authorizes  relief  only  on 
proof  that  no  aid  or  comfort  was  given.  But 
we  think  otherwise.  It  would  violate  the 
soundest  maxims  of  interpretation  if  we  were 
to  construe  the  Act,  so  as  to  deprive  claimants 
of  the  benefits  intended  to  be  given  by  it  be- 
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caoae  of  aid  and  comfort  to  the  rebellion  not 
voluntarily  given. 

But  the  court  also  find  that  the  petitioner  ex- 
ecuted as  surety  three  offlcial  bonds,  two  of 
commissaries  and  one  of  a  quartermaster  in  the 
mtlitaty  service  of  the  so  called  Confederate 
States,  from  motives  of  personal  friendship  to 
the  principals.  Ko  compulsion  is  alleged.  On 
the  contrary,  these  acts  are  found  to  have  been 
voluntary.  We  cannot  doubt  that  these  facts 
did  constitute  aid  and  comfort  to  the  rebell- 
ion within  the  meaning  of  the  Act.  The 
finding  of  the  court,  qualified  as  it  was,  is  a 
virtual  finding  Uiat  the  petitioner  did  give  such 
aid  and  comfort.  The  general  facts  found,  of 
oppcaition  to  the  rebellion,  so  far  as  opposition 
would  be  tolerated,  and  of  earnest  good  will  to 
the  national  cause,  establish,  doubtless,  a  strong 
claim  upon  the  favorable  consideration  of  Con- 
gress, but  do  not  warrant  the  courts  in  relax- 
ing, by  a  forced  interpretation,  a  rule  which 
Congress  has  established  for  the  guidance  of 
the  Court  of  Claims  in  passing  upon  claims  to 
the  proceeds  of  abandoned  or  captured  property. 

But,  in  our  judginent,  it  was  not  necessary 
to  determine  Uus  point  in  this  case. 

The  Court  of  Claims,  in  addition  to  the  facts 
already  referred  to,  found  that  the  cotton  was 
stored  in  Savannah  at  the  time  of  its  capture, 
on  the  21st  of  December,  1864;  that  one  half  be- 
longed to  the  claimant;  and  that '  afterwards, 
OQ  Uie  18th  of  January,  1865,  before  any  actual 
seizure  or  taking  possession  of  the  property  in 
question  by  the  military  authorities,  oth(>rwise 
than  by  ibe  capture  of  the  city,  the  claimant 
did,  in  due  form  of  law,  take  and  subscribe 
the  oath  of  amnesty  and  allegiance  to  the 
United  States  Government  prescribed  by  the 
President's  Proclamation  of  December  8,  1863, 
isBued  in  pursuance  of  the  18th  section  of  the 
Act  of  Congress,  approved  July  17,  1863;  that 
be  was  not,  as  to  his  person  or  properly,  within 
Uie  exceptions  of  the  said  Proclamation ;  and 
that  he  thenceforth  complied  with  all  ttie  re- 
quirements and  conditions  named  in  the  said 
Act  and  Proclamation, and  kept  and  maintained 
said  oath  of  alleg^ce  and  amnesty  inviolate." 
Upon  this  finding  several  questions  arise. 

And,  first:  was  the  property  of  the  petitioner 
captured  within  the  meaning  of  the  Act  before 
it  vraa  actually  seized  and  taken  into  military 
poesession? 

As  early  as  the  8d  July,  1868,  the  Secretary 
of  the  Treasury,  in  a  circular  letter  of  instruc- 
tion,  Act8,*etc.,  concerning  Commercial  Inter- 
eoiiise,  etc.,  p.  88,  addressed  to  the  supervising 
•peclal  agents  of  the  department,  charged  with 
itae  duty  of  collecting  abandoned  and  captured 
pioperty  under  the  'Act  of  March  12th,  1863, 
d^ned  captured  property  as  property  "  which 
hmd  been  seized  or  taken  from  hostile  possession 
by  the  military  and  naval  forces  of  the  United 
StatM,"  This  definition  must  be  taken  as  the 
iBlamratation  practically  eiven  to  the  Act  by 
ittM  Department  of  the  Oovernment  charged 
Witti  its  execution ;  and  we  think  it  correct.  In 
a*  ease  of  ifr*.  Aletandm't  Cotton,  2  Wall., 
40*  [M  U.  8.,  XVII.,  915],  it  was  determined 
OOttOD,  though  private  property,  was  a 
r  rabject  of  capture  by  the  national  forces, 
the  recent  civil  war.  The  court  re- 
this  particular  species  of  property  as 
by  its  peculiar  character  and  by  cir- 
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cumstances,  from  the  general  rule  of  inter- 
national law  which  condemns  the  seizure  of  the 
property  of  private  persons  notengagedinactual 
hostilities,  though  residing  in  a  hostile  territory 
or  region.  But  the  case  contains  no  intimation 
thatsuch  properly  can  be  considered  as  cnptured 
before  actual  seizure.  The  rule,  we  thmk,  is 
otherwise.  Rights  of  possession  in  private 
property  are  not  disturbed  bjr  the  capture  of  a 
district  of  country,  or  of  a  city  or  town,  until 
the  captor  signifies  by  some  declaration  or  act, 
and,  generallv,  by  actual  seizure,  his  determina- 
lion  to  regard  a  particular  description  of  prop- 
erty as  not  entitled  to  the  immunity  usually 
conceded  in  conformity  with  the  humane  max- 
ims of  public  law. 

Rights  of  possession  in  public  property  be- 
longing to  the  hostile  organization,  or  used  in 
actual  hostilities,  depend  on  different  principles 
Such  rights  are  transferred  at  once  to  the  captor, 
upon  the  capture  of  the  place  in  which  the 
property  may  be. 

The  principles  Just  stated  in  respect  to  pri- 
vate property  may  be  further  illustrated  by 
reference  to  the  case  of  I%e  Venice.  2  Wall., 
278  (69  U.  8.,  XVir.,  868).  That  vessel,  with 
a  cargo  of  cotton,  was  lying  in  Lake  Ponchsr- 
train  at  the  lime  of  the  capture  of  New  Or- 
leans, and  was,  doubtlcfs,  within  the  discretion 
of  the  captors,  subject  to  seizure,  though  pri- 
vate property.  But  Flag  Officer  Farragut  and 
Major  General  Butler,  commanding  respect- 
ively the  naval  and  military  forces  of  the 
Union,  thought  proper  to  give  distinct  assur- 
ances, before  and  after  surrender,  of  safely 
and  protection  to  the  rights  of  persons  and 
property.  And  this  court  held  that  these  as- 
surances expressed  the  general  policy  of  the 
Government,  to  respect  and  enforce  those 
rights,  whenever,  in  any  part  of  the  insurgent 
country,  the  autiiority  of  the  National  Govern- 
ment should  be  fully  re  established.  In  accord- 
ance with  these  principles,  The  Venice  and  her 
cargo,  which  were  seized,  some  days  after  the 
capture  of  the  city,  by  a  ship  of  war  of  the 
United  States,  were  restored,  by  the  decree  of 
this  court,  to  their  private  owner. 

Applying  the  principles  above  stated  to  the 
case  before  us,  three  propositions  seem  to  be 
established:  (1)  That  the  cotton  of  the  peti- 
tioner was,  by  the  general  policy  of  the  Govern- 
ment, exempt  from  capture  after  the  national 
forces  took  possession  of  Savannah.  (2)  That 
this  policy  was  subject  to  modification  by  the 
Government,  or  by  the  commanding  general, 
in  the  exercise  of  his  military  discretion.  (8) 
That  the  right  of  possession  in  private  property 
is  not  changed,  in  general,  by  capture  of  the 
place  where  it  happens  to  be,  except  upon  actual 
seizure  in  obedience  to  the  orders  of  the  com- 
manding general. 

It  appears  as  matter  of  fact  that  the  property 
of  the  petitioner  was  not  seized  until  after  the 
18th  of  January,  1865.  Whether  it  was  then 
seized  in  pursuance  of  any  order,  either  particu- 
lar or  general,  emanating  from  competent  mili- 
tary authority,  does  not  appear.  But  we  may 
assume  that  it  was. 

And,  then,  the  next  question  in  this  case  is 
to  be  considered,  namely:  what  was  the  condi- 
tion or  statut  of  the  petitioner  at  that  time; 
and  how  far  was  the  liability  of  his  property 
to  seizure  affected  by  that  ttalu$  or  condition? 

791 


Digitized  by 


Cioogle 


679-808 


SUFBEME  COUBT  OF  THB  UhiTED  STATKB. 


Dkc.  Tew, 


The  findings  of  the  court  show  clearly  enough 
that  the  petitioner  disapproved  of  the  rebellion ; 
opposed  it  as  far  as  he  thousht  opposition  pru- 
dent or  safe;  and  was  gratified  by  the  restora- 
tion of  the  national  authority.  It  appears  fur- 
ther, that  on  the  18th  of  January,  1»65,  he  tes- 
tified his  adhesion  to  the  constitutional  Oovem- 
ment  of  the  Union  by  taking  the  oath  prescribed 
by  the  Proclamation  of  pardon  issued  by  Presi- 
dent Lincoln  on  the  8th  of  December,  1868  (18 
Stat  at  L.,  787);  that  he  was  not  within  any 
of  the  exceptions  of  the  Proclamation;  and 
that  he  has  faithfully  kept  his  oath. 

This  Proclamation,  if  it  needed  legislative 
sanction,  was  fully  warranted  by  the  Act  of 
JulT  17, 1868  (12  Stat  at  L.,  698,  sec  18),  which 
auuorized  the  President,  at  any  time  thereafter, 
to  extend  pardon  and  amnesty  to  persons  who 
had  participated  in  the  rebellion,  with  such  ex- 
ceptions as  he  might  see  fit  to  make.  That  the 
Prasident  had  power,  if  not  otherwise  yet  with 
the  sanction  of  Congress,  to  grant  a  general 
conditional  pardon,  has  not  been  seriously 
questioned.  And  this  pardon,  by  its  terms, 
included  restoration  of  all  rights  of  property 
except  as  to  slaves  and  as  against  the  interven- 
ing rights  of  third  persons. 

jNow,  we  have  already  seen  that  at  the  tim^ 
when  the  petitioner  took  the  prescribed  oath  no 
right  of  any  third  party  had  intervened;  for 
even  if  it  could  be  admitted  that  a  right  of  the 
Government  derived  from  capture  is  an  inter- 
vening right  of  a  third  person  within  the  mean- 
ing of  the  proclamation,  it  is  certain  that  no 
such  right  accrued  to  tbe  Government  until 
actual  seizure,  which  was  after  the  pardon  had 
taken  full  effect.  In  the  case  of  Garland,  4 
Wall.,  880  [71  U.  8.,  XVIII.,  870],  this  court 
held  the  effect  of  a  pardon  to  be  such  "  that  in 
the  eye  of  the  law  the  offender  is  as  innocent 
as  if  he  had  never  committed  the  offense ;"  and 
in  the  case  of  ArmstroTig't  Foundry,  6  Wall., 
7»9  [78  U.  8.,  XVIII.,  884],  we  held  tiiat  the 
general  pardon  granted  to  him  relieved  him 
from  a  penalty  which  he  had  incurred  to  the 
United  states.  It  follows  that  at  the  time  of 
the  seizure  of  the  petitioner's  property  he  was 
purged  of  whatever  offense  against  the  laws  of 
the  United  States  he  had  committed  by  the 
acts  mentioned  in  the  findings,  and  relieved 
from  any  penalty  which  he  might  have  incurred. 
It  follows  further,  that  if  the  property  had  been 
seized  before  the  oath  was  taken,  the  faith  of 
the  Government  was  pledged  to  its  restoration 
upon  the  taking  of  the  oath  in  good  faith.  We 
cannot  doubt  that  the  petitioner's  right  to  the 
property  in  question,  at  the  time  of  the  seizure, 
was  penect,  and  that  it  remains  perfect,  not- 
withstanding the  seizure. 

But  it  has  been  suggested  that  the  property 
was  captured  in  fact  if  not  lawfully ;  and  that 
the  proceeds  having  been  paid  into  the  Treas- 
ury of  the  United  States,  the  petitioner  is  with- 
out remedy  in  the  Court  of  Claims  unless  proof 
is  made  that  he  gave  no  aid  or  comfort  to  the 
rebellion.  The  suggestion  isingenious,  but  we 
do  not  think  it  sound.  The  sufficient  answer 
to  it  is  that  after  the  pardon  no  offense  con- 
nected with  the  rebellion  can  be  imputed  to 
him.  If,  in  other  respects,  the  petitioner  made 
the  proof  which,  under  the  Act,  entitled  him 
to  a  decree  for  the  proceeds  of  his  property, 
the  law  makes  the  proof  of  pardon  a  complete 
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substitute  for  proof  that  he  gave  no  aid  or 
comfort  to  the  rebellion.  A  different  construfr 
tion  would,  as  it  seems  to  us,  defeat  the  mani- 
fest intent  of  the  Proclamation  and  of  the  Act 
of  Congress  which  authorized  it.  Under  the 
Proclamation  and  the  Act,  the  Government  ig 
a  trustee,  holding  the  prxxseeds  of  the  petition- 
er's property  for  his  benefit;  and  having  been 
fully  re-imbursed  for  all  expenses  inclined  la 
that  character,  loses  nothing  by  the  judgment, 
which  simply  awards  to  the  petitioner  what  ii 
his  own. 

ITitse  vieva  requirt  the  (^fflrmanee  of  Vte  judg- 
ment of  th6  Court  of  Claim*,  and  it  it  tueori- 
ingly  afPrmtd. 

Ctted-lffWall.,  142,  KO;  M  Wall.,  151;  S  W»U, 
88:  9ZU.8.,  193,  IM;  9S  U.  8.,  158;  STU.  B.,  S8,«; 
106  n.  S.,  318 ;  7  Am.  Bep.,  aOi  (»  Ark.,  Ti);  81  Am. 
Hep.,  380  (66  Hiss..  768). 


JOHN  EDGAR  THOMSON  et 

liainani*. 


AL.,   obfn- 


THE  UNION  PACIFIC  RAILROAD  COM- 
PANY, EASTERN  DIVISION.  JOHN 
M.  FUNK,  JAMES  BLOOD  asd  WILL- 
IAM A.  coy,  D«ft». 
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BaUroad,  not  exempt  from  taxation,  aJUkuM^ 
eoTistrueted  under  authorii)/  <^  Oongrett. 

A  railroad  oonstruoted  under  the  directloo  and 
authority  of  C!onKren  for  the  uses  and  purpose*  of 
the  United  States,  is  not  exempt  from  taxstloa  un- 
der state  authority  in  the  absenoe  of  any  leglsl*- 
tlon  by  Congress  to  that  eflFeot. 

A  state  corporation  has  no  right  to  hold  its  prop- 
erty exempt  from  state  taxation. 

[No.  151.] 
Argued  Mar.  Si,  1870.    Dudded  Apr.  30. 1S70. 

CERTIFICATE  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  HUtes  for  the  District  of 
Kansas,  to  restrain  the  payment  and  collection 
of  certain  taxes,  levied  under  the  laws  of  that 
State,  on  the  property  of  the  Union  Pacific 
Railroad  Company,  Eastern  Division. 

Upon  the  hearing  under  the  pleadings  and 
agreed  statement  of  facts,  the  judges  were  di- 
vided in  opinion  as  to  whether  the  said  Com- 
pany was  liable  for  the  taxes  in  question,  and 
the  question  has  been  certified  here  for  decis- 
ion. 

The  case  is  fully  stated  by  the  court. 

Mean.  E.  S.  Hoar,  At^Qen.,  and  9.  P. 
Uaher,  for  complainants: 

By  permission  of  the  court  a  brief  was  also 
submitted  by  ifr.  Jame*  H.  Storre,  counsel  for 
the  Central  Pacific  and  W.  P.  RaUway  Com- 
panies, in  favor  of  the  claim  of  the  complain- 
ants. 

1.  The  Territorial  Legislature  of  Kansas 
had  the  power  to  grant  the  charter  to  the  Leav- 
enworth, Pawnee  and  Western  Railroad  Com- 
panies. 

Sec.  34  of  Kansas-Nebraska  Act,  10  Stals.. 
285,  286;  11  Mart.  La.,  309;  (FOUams  ▼.  Ami. 
7  Wend.,  639. 


Digitized  by 


Google 


18W. 


Thokbon  t  Union  Pacific  Railhoad  Compaht. 


579-593 


In  the  case  last  cited  Senator  Shemian.Bpeak- 
ing  of  the  powers  of  the  Governor  and  Council 
of  Michigan  Territory  to  grant  the  charter  to 
the  Bank,  said:  "It  may  be  considered  the  Act 
of  Congress  declared  bv  its  agent."  The  Terri- 
torial Li^islature  of  Kansas  was  tlie  agent  of 
Omigreas. 

a.  The  Railroad  Company  did  not  receive 
any  of  its  powers  from  the  State.  When  Kan- 
sas -was  admitted  into  the  Union  the  Corpora- 
tion was  an  artificial  body,  possessing  fran- 
chises bestowed  by  Congress  through  its  agent 
to  be  exercised  witliin  the  limits  of  tliat  State, 
and  in  Colorado. 

Tltis  Corporation  owed  no  allegiance  to  the 
State  and  the  conferring  upon  it  of  additional 
powers  by  Congress  was  not  a  violation  of  ai^y 
of  the  rights  of  the  State. 

First.  Because  the  powers  conferred  were 
to  cany  out  the  constitutional  powers  of  Con- 
gress, and  Congress  could  as  well  employ  a  Cor- 
poration as  an  individual  to  carry  out  those 
powers. 

Second.  Because  the  State  of  Kansas,  by 
its  repeated  resolves,  waived  all  right  of  objec- 
tion, if  any  existed,  to  the  adoption  of  the  Cor- 
poration by  Congress  to  carry  out  those  pow- 
ers. 

8.  The  United  States  has  a  property  interest 
in  the  road,  in  the  following  particulars: 

First.  The  two  hundred  feet  occupied  by 
the  Company  for  the  right  of  way,wliich  it  can 
onl^  occupy  so  long  as  it  complies  with  the  con- 
ditions of  the  law. 

The  Company's  right  is  the  right  to  use  in  a 
specifled  manner,  falling  in  which  its  right  to 
possession  is  forfeited.  The  fee  is  not  granted 
to  the  Company. 

Second.  The  United  States  has  |16,000  per 
mile  money  interest  in  the  road.  Failure  in  the 
payment  in  the  manner  prescribed  by  the  Act 
of  Congress  also  vests  by  law  all  the  property 
aougbt  to  be  taxed  in  the  United  States. 

{Mote.  It  is  to  be  remembered  that  when  the 
United  States  adopted  this  Corporation,  it  did 
not  possess  any  tangible  property  whatever.  It 
was  a  mere  naked  Corporation.  The  only  val- 
nable.thing  which  it  possessed  was  the  franchise 
to  be  a  Corporation,  which  was  conferred 
through  the  power  of  Congress.) 

4.  Kansas,  by  compact,  cannot  tax  the  prop- 
erty of  the  United  Sutes.  See,  Acta  of  Con- 
gress for  the  admission  of  Kansas,  Approved 
Jan.  a9.  1861  (12  Stat,  at  L.,  126).  The  words 
are:  "And  that  the  said  State  shall  never  tax 
the  lands  or  the  property  of  the  United  States 
in  said  State." 

This  Act  for  the  admission  of  Kansas,  was 
approved  by  Joint  Resolution  of  the  Legislature 
of  the  Stale,  Jan.  20,  1862.    Kan.  Laws,  1862. 

6.  Section  20  of  the  Tax  Laws  of  Kansas, 
contains  the  following  proviso:  "That  nothing 
in  this  section  shall  be  so  construed  as  to  tax 
any  stock  or  interest  in  any  joint  stock  compa- 
ny held  by  the  State." 

Now,  by  the  charter  (sec.  16),  the  State  has 
an  interest  in  the  road  in  this,  to  wit:  the  right 
to  purchase  said  road  at  the  end  of  fifty  years, 
upon  a  valuation.    4  Met., .664. 

6.  But  independent,  of  these  considerations. 
Congress  undertook  in  the  passage  of  the  Act 
of  lt!62,  and  subsequent  Acts  relative  to  this 
road,  to  exercise  the  powers  delegated  to  it  un- 
i^  9  Wai*,  U,  8.,  Book  19. 


der  the  8th  section  of  the  Ist  article  of  the 
Constitution,  and  under  the  authority  of  that 
section,  as  a  regulation  of  commerce,  it  has 
been  decided  that  the  power  to  regulate  com- 
merce is  as  extensive  upon  land  as  upon  water. 

T/i«  Omesee  Chitf  v.  Fttzkugh,  12  How. ,  462. 

It  will  be  observed  that  Jiutiee  Daniel  dis- 
sented from  the  decision  of  the  court  in  this 
and  the  following  cases,  in  which  the  same 
principle  was  involved:  Steam  Nov.  Oo.  ▼. 
Bank,  6  How.,  344;  WariTui  v.  Clarke,  6  How., 
441;  NewUm.  v.  Stebbini,  10  How.,  686;  Allen 
V.  Newherry,  21  How.,  248  (62  U.  8.,  XVI.. 
118). 

And  in  StarigUy.  iSfaM^M,  3How.,  ISO.hesaid: 
'  'Congress  does  not  possess  the  power,  under  the 
Constltntion,  to  construct  roads  or  any  internal 
improvements  in  the  States."  This  idea,  so 
often  enunciated  by  a  minority  of  the  court, 
and  adhered  to  and  maintained  by  the  politi- 
cians in  one  section  of  the  State,  led  to  and 
caused  the  late  civil  war,  in  the  midst  of  which 
this  system  of  roads  was  provided  to  l)e  built 
for  the  overthrow  of  those  doctrines,  the  de- 
clared purpose  of  which  was  to  regulate  com- 
merce among  the  several  States,  to  establish 
post-roads,  and  to  provide  for  the  moving  of 
the  armies  of  the  United  States,  and  transport- , 
ing  the  supplies  and  munitions  of  war  of  such 
army;  and  if  Congress  had  the  right,  for  either 
or  any  of  those  purposes,  to  provide  for  the 
construction  of  this  road,  by  devoting  to  its  use 
the  right  of  way,  its  lands  or  its  money,  and 
has  done  it,  by  means  whereof  the  road  has 
been  built  and  made  subject  to  the  use  of  the 
United  States,  the  property  of  the  Corporation 
is  beyond  the  power  of  Kansas  or  any  other 
State  to  lay  any  burden  upon  it,  by  taxation  or 

Soeietyfor  Saving*  v.  GoUe,  6  Wall.,  605  (78 
U.  8..  XVIII.,  902),  and  cases  cited. 

7.  All  other  questions  aside,  it  cannot  be  de- 
nied that  this  is  a  post-road  established  by  Con- 
gress. Its  courses  are  designated  by  law,  all 
the  way  from  the  mouth  of  the  Kansas  River 
to  Denver  in  Colorado.  These  courses  were 
not  designated  in  the  charter  of  the  Company, 
and  Congress  possessed  the  undoubted  power 
to  establish  post-roads. 

See,  8  Story,  Com.  Const..  149,  160. 

This  rcMul  is  built  upon  the  lands  of  the  gov- 
ernment, passing  in  its  course  over  divers  Indi- 
an and  military  reserves.  The  Company  hav- 
ing no  right  thereto  except  the  use,  whi^  will 
be  forfeited  the  moment  it  fails  to  comply  with 
the  conditions  of  the  grant.  The  rolling  stock 
appertains  to  the  whole  line,  the  government 
lands  as  well  as  the  reserves,  and  bow  can  the 
roadway  and  rolling  stock  lie  seized  and  sold 
by  the  authorities  of  any  State? 

8.  It  is  true  the  United  States  might  eleot  to 
consider  the  Companyits  debtor  for  the  money 
advanced  in  aid  of  building  the  road,  and  it  is 
not  improbable  that  it  wul  do  so,  when  the 
money  is  due  at  the  end  of  thirty  years;  but  if 
so,  the  obligations  of  the  Company  to  the 
United  States  will  not  be  ended.  The  property 
in  the  right  of  way  will  still  remain  in  the 
United  States,  and  the  possession  of  the  road 
in  the  Company  will  forever  remain,  upon  con- 
dition of  performing  its  express  obligations  to 
the  government. 

But,  it  is  said  that— because  Congress,  in  de- 
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vising  the  means  by  which  it  should  execute 
the  powers  conferred  by  the  Constitution,  has 
availed  itself  of  corporations  created  for  the 
purpose,  in  part  by  it  and  in  part  by  other 
authority,  and  because  the  normal  condition  of 
these  corporations  was  such  as  would  make 
them  liable  to  taxation — the  fact  that  Ck>ngres8 
has  created  the  one  and  adapted  the  other  to 
its  use,  does  not  affect  the  right  of  the  State  to 
tax  and  subvert  all  this  property  and  to  put  an 
end  to  the  scheme  devised  by  Congress  lor  the 
use  and  preservation  of  the  government. 

The  Congress  of  the  Unitra  States,  in  theexer- 
cise  of  its  constitutional  power,  has  adapted 
this  artificial  body  to  its  use;  has  made  it  its 
agent;  bos  clothed  it  with  new  and  additional 
powers;  to  enable  it  to  execute  the  lawful  will 
of  Congress;  and  the  State  cannot  in  any  man- 
ner retard,  impede,  burden  or  control  the 
operations  of  this  agent,  the  Company,  in  the 
discharge  of  its  duties  and  obligations  to  the 
Federal  Government.  If  a  question  could  be 
made,  that  the  Corporation  had  no  authoritv 
under  the  charter  to  enter  into  the  compact  with 
the  United  States,  it  would  be  answered  that 
this  Kansas  Corporation  derived  all  its  powers 
from  the  Territorial  Legislature,  and  nothing 
from  the  State  of  Kansas.  It  was  created  un- 
der the  authority  of  Congress,  and  owes  no 
special  duty  to  the  State;  and  if  this  is  not 
enough,  the  resolves  of  the  Legislature  found 
on  pp.  38-41,  in  the  transcript  made  year  after 
year,  urging  this  action  on  the  part  of  Con- 
gress, affords  a  complete  answer  to  the  ques- 
tion, and  completely  estops  the  State  from  al- 
leging any  want  of  authority  in  the  Company 
to  accept  its  present  position.  Pee^  v.  B.  B. 
Co,  15  Wend.,  180.  181. 

It  was  done,  it  will  be  seen,  by  authority  and 
at  the  instance  of  the  State,  and  it  cannot  now 
complain  that  it  occupies  a  position  exempting 
it  from  the  operation  of  its  tax  laws.  But  we 
go  further;  it  is  not  for  any  State  to  prescribe 
nor  question  the  means,  whether  by  natural 
persons  or  artificial  bodies  employed  by  Con- 
gress, to  carry  its  powers  into  effect.  And 
now,  because  Congress  created  and  availed 
itself  of  corporations  already  created  to  carry 
out  its  purposes,  and  invested  the  public  money 
with  tlie  capital  of  individuals  in  the  building 
of  roads,  and  committed  the  operation  and 
management  of  such  roads  to  their  experience 
and  care,  rather  than  to  military  and  civil  of- 
ficers of  the  United  States;  it  is  claimed  by  the 
Hiiitu  (hat  the  relation  of  debtor  and  creditor 
simplv  exists  between  these  corporations  and 
thu  United  States;  that  the  security  for  the 
btmds  and  lands  and  right  of  way,  etc.,  granted 
upon  condition  by  the  Unit«l  States,  is  a  Kan- 
sas, a  Nebraska,  a  Wyoming,  a  Utah,  a  Ne- 
vada, a  Colorado  and  a  California  mortgage; 
and  that  all  this  roadway  with  the  tracts  and 
equipments  upon  it,  representing  nearly  |300.- 
000,000,  more  than  half  of  which  Is  in  bonds, 
lands,  right  of  way,  etc.,  and  has  been  ad- 
vanced by,  and  is  the  property  of,  the  United 
States,  is  subject  to  be  seized  and  sold  by  the 
State's  and  Territories  through  which  this  vast 
system  of  roads  is  constructed. 

Consider,  then,  the  effect  of  these  Kansas  tax 
laws  upon  this  property.  If  sold  by  virtue  of 
them  for  non  pavment  of  taxes,  the  purchaser 
is  to  have  a  deed  in  fee  simple  of  the  premises, 
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or  parcel  of  land  that  be  purchased;  not  a  deed 
that  constitutes  him  a  corporation,  or  that  es- 
tablishes any  relation  between  him  and  the  Com- 
pany or  the  United  States. 

But  whatbecomesof  the  personalty.the  "mov- 
able property"  as  it  is  called,  rolling  stock,  we 
suppose?  That  is  to  be  seized  by  the  sheriff 
and  sold ;  and  being  personaltv  and  necessarily 
in  the  possession  of  the  sheriff,  it  shall  come  to 
pass  that  the  locomotive  and  train  transporting 
the  mail,  troops,  and  war  materiate  of  the  Unit- 
ed States  over  this  road  through  Kansas, destined 
forKew  Mexico,  Colorado,or  elsewhere  beyond, 
to  protect  the  inhabitants,  shall  be  seized  by  the 
Kansas  sheriff  for  the  non-payment  of  taiei 
upon  this  property,  put  there  and  kept  there  bj 
Congress,  for  the  often  declared  purpose  of  exe- 
cuting the  powers  delegated  to  Congress  by  the 
Federal  Constitution. 

It  is  no  answer  to  say,  that  the  Company  tiM 
or  ought  to  have,  the  means  to  pay  the  taxeB,or 
that  ue  sheriff  will  not  seize  property  in  nseor 
required  for  the  immediate  use  of  the  govern- 
ment. All  of  these  suggestions  were  answered 
by  Chi^Juttiee  Marshall  in  the  case  of  MciM- 
iocA  V.  i/(2.,  4  Wheat,  816,  and  the  legality  or 
propriety  of  his  answer  has  never  been  quea- 
Honed.  It  is  a  question  Involving  a  conflict  of 
right  and  power,  and  confidence  has  nothing 
to  do  with  it.  If  the  State  can  lawfully  isseai 
a  tax  upon  the  road,  it  can  enforce  the  payment 
of  the  tax  by  seizuro  and  sale  and  dispossession 
of  the  Company,  which  is  the  chosen  and  au- 
thorized agent  of  Congress  and.  In  an  enlarged 
sense,  the  bailee  of  this  property  and  franch&>, 
to  hold  and  control  the  same  upon  condition  and 
until  default. 

A  tax  cannot  be  assessed  and  enforced  with- 
out an  interference  with  the  property;  and  the 
slightest  interference  will  obstruct,  retard,  bur- 
den and  prevent  the  Company  from  the  per- 
formance of  its  obligations  to  the  extent  of  the 
interference.  It  will  destroy  the  security,  pro- 
vided and  set  apart  by  Congress  for  the  pay- 
ment of  the  government  bonds,  and  deprive  the 
government  of  the  use  of  the  road  for  all  pur- 
poses declared  in  the  Acts  of  Congress,  and  of 
the  five  per  cent,  of  the  net  earnings  to  be  sn- 
nuully  set  apart  for  the  payment  of  the  bonds. 
In  short,  all  the  means  contrived  and  created 
by  Congress  with  so  much  caro  and  caution 
tiirough  successive  years  of  legislation,  for  the 
construction  of  the  complete  and  comprehensive 
system  of  railroads  for  the  use  and  benefit  of 
the  public  and  of  the  goverament,in  peace  and 
in  war,  in  which  the  tinited  States  has  inveited 
millions  upon  millions  of  dollan.may  bebrought 
to  naught  by  taxation,  by  the  States  and  Terri- 
tories through  which  these  roads  pass.  The  will 
of  Congress  may  be  frustrated  and  its  powen 
set  at  oefiance. 

Met*n.  Bank*  and  8.  0.  7%ateAer,  for  de- 
fendante,  Blood,  Funk  and  Coy,  Treasurefs  of 
Douglas,  Wyandotte  and  Jefferson  Coontiea: 

Most  of  the  general  principles  applicsbie  to 
this  case  have  often  been  determined  in  this 
court,  and  in  the  recent  casea  tbev  have  received 
renewed  atSrmation.  Soe.fm-  Bating*  v.  Coitt, 
6  Wall.,594  (78  U.  8.,  XVIIL,  897);  ftwt./iM«. 
V.  Mam.,  8  Wall..  611  (73  U.  S.,  XVIU.,  HOT): 
HamUton  Co.  v.  Mau.,  8  Wall.,  882  (73  U.  S., 
XVIIL.  904). 

Nearly  all  these  principles  flaw  from  iheres- 
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■oning  of  Chief  Juitiee  Marshall,  in  MeOuUoeh 
t.  Ifi,  4  Wheat.,  429. 

We  merely  place  in  order  theee  primary  hiles, 
resting,  as  we  belieye  they  do,  on  undebatable 
grouiHl: 

1.  The  right  of  the  State  to  tax  i>roperty, 
trades,  avocations  and  franchises  wilhm  its 
bounda,  is  a  sovereign  right,  and  not  at  all  de- 
rived from  the  Fedwal  Government 

2.  This  power  of  the  State  to  tax.  extends  to 
all  objects  except  the  means  and  instruments  of 
the  General  Government,  within  the  sovereign 
power  of  the  State. 

8.  Unless  exempted  in  terms  which  amount 
to  a  contract,  the  privileges  and  franchises  of  a 
private  corporation  are  as  much  the  legitimate 
mibjects  of  taxation  as  any  other  property  of 
the  citizens  within  the  sovereign  power  of  the 
State. 

4.  When  the  State  creates  a  corporation  and 
authorizes  it  to  hold  and  use  property,  its  rights 
to  tax  the  corporate  property  need  not  be  re- 
served:  it  inheres  and  remains  in  the  State. 

These  are  the  great  lights  which  must  guide 
the  inquiry.  It  may  be  as  well  to  note,  in  pass- 
ing, tint  it  is  admitted.both  by  bill  and  answer, 
that  the  Railroad  Company  defendant  herein, 
is  a  Corporation  created  by  the  laws  of  Kansas, 
and  deriving  its  corporate  powers  from  the  sov- 
ereignQr  of  Kansas. 

It  devolves,  then,  upon  the  complainants  to 
■how  that  the  property  of  this  Corporation  is 
relieved  from  bearing  its  proportion  of  the  pul>- 
lic  burden. 

That  the  Corporation  was  oncesubiect  to  the 
State  tliat  gave  it  life  and  bdng.and  still  protects 
it,  is  cleu.  Bv  what  process  it  now  becomes 
independent  of  the  State,  so  far  as  bearing  its 
ptoper  share  of  taxation  is  involved,  must  be 
affirmatively  and  clearly  shown.  Ji.  B.  Co.  v. 
J»..  10  How.,  893. 

The  taxing  power  of  aStateisnever  presumed 
to  be  relinqui^ed,  unless  the  intention  to  re- 
linquish is  declared  in  clear  and  unambiguous 
terms. 

To  maintain  their  position  the  complainants 
who,  considering  the  large  amount  of  their 
stock,  as  shown  hi  the  bill  to  all  intents  and  pur- 
poses, must  be  considered  as  acting  for  the  Kail- 
lYMui  Company,  rely  upon  two  propositions:  1. 
That  Kansas  by  its  resolve,  as  shown  in  the 
•jgreed  statement  of  facts,  has  relinquished  its 
nght  to  tax  the  property  of  the  Corporation.  2. 
That,  in  fact,  the  Railroad  Corporation,  with 
its  franchisee  and  property,  is  a  "means  or  in- 
gtnunent"  of  tlie  General  Government,  whereby 
U  carries  on  its  operations. 

1.  The  first  proposition  is  untenable.  Not 
one  of  the  resolves  relied  on  had  any  reference 
to  Ute  matter  of  taxation.  From  the  principles 
already  cited,  it  is  certain  that  a  release  from 
taxation  most  have  l>een  in  contemplation  when 
the  resolve  relied  on  was  made.  These  resolves 
hiad  relation  to  an  entirely  different  subject.  It 
is,  indeed,  true,  that  Kansas  was  desirous  that 
raUroads  should  be  built  within  its  borders,  else 
the  Act  of  incorporating  the  Railroad  Compa- 
Bj  would  never  have  bMn  granted.  It  is  also 
eqoally  true,  tiiat  these  resolves  were  the  ex- 
nntslOD  of  tiie  legislative  sentiment  on  the  sub- 
Ja^  of  grants  of  land  and  other  subsidies  to  the 
loads  therein  named.  But  they  will  b^  searched 
fa  -vain  for  those '  'clear  and  unambiguous  terms" 
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releasing  the  right  of  the  State  to  tax  the  prop- 
erty of  railway  corporations  which  are  held  to 
be  so  requisite  by  Chief  Jusliee  Taney  in  B.  R. 
Co.  V.  lid.  {supra). 

To  ask  Congress  to  assist  in  the  building  of 
railroads  in  Elansas  by  grants  of  lands  and  loans 
of  credit  of  the  General  Government  is  one 
thing;  to  release  its  right  of  taxing  these  rail- 
road is  quite  another.  The  two  subjects  have 
no  legal  relation  to  each  other,  and  legislative 
action  on  the  one  cannot  be  said  to  involve  a 
consideration  of  the  other. 

These  resolves  do  not  purport  to  make  a  con- 
tract. They  do  not.in  terms  nor  by  implication, 
propose  either  to  the  Railroad  Company  nor  to 
the  General  Government  that  the  State  will,  in 
consideration  of  the  loans  of  Railroad  Compa- 
ny, relinquish  its  undoubted  right  to  tax  the 
property  of  the  Company. 

But  even  were  the  element  of  the  contract 
found,  yet  it  would  not  bind  the  State,  since  the 
Legislature  has  not  the  power  to  make  such  a 
contract.  It  is  true  that  there  are  cases  which 
seem  to  hold  that  the  power  of  exempting  cer- 
tain property  from  taxation  is  one  vested  in  the 
Stale  Legislature. 

Bank  v.  Knoop,  16  How.,  869. 

Yet  the  case  of  L.  I.  &  T.  Co.  v.  De  Bolt, 
16  How.,  416,  as  emphatically  holds  that  this 
power  is  not  possessed  bv  the  Legislature,  un- 
less it  has  been  conferred  upon  it  by  the  Con- 
stitution of  the  State. 

2.  We  are  now  prepared  to  consider  the  prop- 
osition that,  by  virtue  of  certain  loans  made 
by  the  United  States  to  the  Union  Pacific  Rail- 
way Company,  Eastern  Division,  its  property 
has  become  a  means  used  by  the  General  Gov- 
ernment to  carry  on  its  operations,  and  hence 
exempt  from  state  taxation. 

It  is  I  o  be  observed  that  this  is  not  a  claim  at 
all  set  up  by  the  United  States.  The  General 
Government  is  not  in  court  offering  any  com- 
plaint of  the  state  action ;  but  certain  of  the  large 
stockholders  of  the  Railroad  Company,  defend- 
ants, bring  this  suit  claiming  that,  by  virtue  of 
the  relations  between  the  Railroad  Company 
and  the  deneral  Government,  a  right  has  arisen 
in  behalf  of  the  complainants,  exempting  their 
property  from  taxation. 

It  would  seem  that  the  actions  touching  this 
question  of  taxation  already  alluded  to,  would 
at  once  decide  the  case  against  the  complain- 
ants. Their  claim  rests.not  on  compact  or  agree- 
ment, but  "an  inference";  they  draw  their  as- 
serted right  from  "an  implication,"  and  screen 
their  property  from  its  share  of  the  public  bur- 
den, under  the  shield  of  a  "deduction." 

A  right  so  essential  to  the  State,  a  privilege 
80  valuable  to  the  complainant8,cannot  be  gained 
or  lost  in  that  manner. 

The  property  in  question  does  not  belong  to 
the  United  States.  The  agreed  statement  in  the 
case  admits  it  to  be  the  property  of  the  defend- 
ants, the  Union  Pacific  Railway  Company,  East- 
em  Division.  It  is  described  in  the  complaint 
and  admitted  in  the  answers,  as  the  property  of 
the  Railroad  Company ;  and  the  very  point  cer- 
tified to  this  court  is:  whether  the  "property" 
of  this  Railroad  Company  is  liable  to  taxation. 

It  will  not  be  claimed  that  the  United  States, 
in  its  contracts,  is  to  be  considered  or  deemed  to 
have  any  rights  or  privileges  superior  to  any 
other  p^aon.  The  usual  principles  that  govern 
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the  relations  of  mortgagor,  mortgagee  and  the 
state  authority,  govern  in  this  case  as  in  any 
other. 

Dugan  v.  U.  8.,  B  Wheat..  178;  U.  S.  v. 
Tingey,  6  Pet.,  115. 

The  title  of  the  defendant  Railroad  Company, 
to  the  property  in  question,  is  undisputed  by 
the  United  States. 

In  law  and  in  equity,  the  mortgagor  on  real 
estate  continues  the  owner  thereof  until  fore- 
closure. 

4Kent,  Com.,  182, 188,  Marg.  160, 161,  andn. 
a,  p.  180 ;  Watkimy.  Gregory  fia\ack.t.  ,113;  King 
V.  In*.  Co..  7  Gush.,  7;  Borat  v.  Boyd,  8  Sanc^. 
Ch.,601;l  Hill.  Mort.,  154,  155,  285,  389,  390. 

This  contract,  intended  to  be  executed  in  the 
State  of  Kansas,  so  far  as  the  property  in  ques- 
tion is  concerned,  is  a  Kansas  mortage,  and 
eovemed  by  the  laws  of  the  State  of  Kansas  re- 
lating to  mortgages. 

1  U.  S.  Stat,  at  L.,  92,  sec.  84,  Judicary  Act; 
Conkl.  Tr.,  148;  Bimft  v.  TVofW,  16  Pet.,  1; 
Amis  V.  Smith,  16  Pet.,  808;  Wileoxy.  Jaekion, 
13  Pet..  517;  OarroU  v.  Safford,  8  How.,  462; 
U.  S.  V.  Morrison,  4  Pet.,  124. 

It  is  not  true  that  the  laying  of  taxes  on  prop- 
erty that  may  fall  to  the  United  States  by  fore- 
closure or  seizure,  conflicts  with  the  rights  of 
the  United  States.  For  it  is  not  certain  that  the 
Railroad  Company  will  refuse  or  fail  to  dis- 
charge its  obligations  to  the  General  Gk)Tem- 
ment.  The  presumption  of  law  is,  that  every 
contract  will  be  observed;  that  contracts  are 
made  to  be  kept,  not  broken ;  that  the  Railroad 
Company  will  pay  its  bonds;  will  push  its  road 
westward  as  agreed ;  will  carry  government  plate 
and  transport  plate,  just  as  it  has  promised. 

The  argument  for  the  complainants  proceeds 
on  the  ground  of  a  contemplated  breach  of  con- 
tract on  the  part  of  the  Railroad  Company.  It 
is  true,  the.  complainants  say  they  cannot  per- 
form their  obligations  and  pay  taxes.  But,  as 
paying  taxes  is  a  paramount  duty  of  the  Com- 
pany, unless  relieved  therefrom  by  compact, 
the  argument  of  the  complainant  goes  to  the 
extent  of  shielding  the  Company  from  any  kind 
of  pecuniary  responsibility  to  third  parties. 
This  Company 'strain,  through  some  negligence, 
is  thrown  from  the  track,  and  a  passenger  is  in- 
jured or  killed.  By  a  parity  of  argument,  the 
Company  could  refuse  compensation  for  these 
injuries,  on  the  ground  that  to  do  so  would  im- 
poverish the  Company,  possiblv  to  an  extent 
that  would  prevent  it  from  f ulfllling  its  contract 
with  the  Qeneral  Government. 

The  complainants  say  that,  "  If  you  may 
tax,  you  may  sell  the  property  for  taxes,  and  so 
destroy  the  lien  of  the  United  States." 

This  argument  was  very  conclusively  an- 
swered in  Carroll \.  Safford,^  How., 441.  There 
the  question  arose,  whether  land  sold  by  the 
United  States,  but  yet  unpatented,  could  be 
taxed  by  the  State,  "the  court,  in  affirming  that 
it  could  be  taxed,  says: 

"  Michigan  does  not  warrant  the  title  for 
lands  sold  for  taxes.  '  The  deed,  by  the  express 
words  of  the  statute,  when  duly  executed,  may 
be  given  in  evidence  in  the  same  manner  and 
with  like  effect  as  a  deed  regularly  acknowl- 
edged by  the  grantors.  The  govern  men  t^as  no 
right  to  refuse  a  patent  to  a  Sana  fide  purchaser 
of  land  offered  for  sale,  and  when  there  has  been 
fraud  or  mistake,  the  patent  may  be  withheld, 

796 


and  every  purchaser  at  a  tax  sale  incurs  the  liA 
as  to  the  validity  of  the  title  he  purchases." 

Trie'd  by  any  test,  the  property  of  this  defend- 
ant Corporation  is  its  own,  it  is  under  its  con- 
trol and  it  is  not ' '  means  "  created  and  used  by 
the  General  Government  for  its  own  purposes. 

Mr  GMrfJuitiee  Ckase  delivered  the  opin- 
ion of  the  court: 

The  Union  Pacific  Railway  Company,  East- 
ern Division,  was  originally  incorporated  in 
1865,  by  the  Legislature  of  the  Territoiy  of 
Kansas,  as  the  Leavenworth.  Pawnee  and 
Western  Railroad  Company,  with  authority  to 
construct  the  road  from  the  west  bank  of  the 
Missouri  to  the  western  boundary  of  the  Terri- 
tory. Subs^uently,  in  1862,  under  an  Act  of 
the  State  of  Kansas,  it  assumed  its  present  name, 
with  authority  to  unite  or  consolidate  with  any 
other  company  or  companies,  organized  or  to  be 
organized,  under  the  laws  of  the  United  States 
or  of  any  State  or  Territory. 

Some  months  later,  the  Union  Pacific  Rail- 
road Company  was  incorporated  by  Congreas, 
with  power  (conferred  by  the  original  Act  of 
1862,  and  various  amendatory  Acts)  to  construct 
a  rulroad  and  telegraph  westward  through  the 
territory  of  the  United  States,  from  the  hun- 
dredth meridian  east  of  Greenwich,  to  connect 
with  the  Central  Pacific  Railroad  Company,  in- 
corporated by  the  State  of  California,  and  so  to 
form,  in  connection  with  eastern  roads,  a  con- 
tinuous line  from  ocean  to  ocean.  Several  other 
railroad  companies,  already  incorporated  \ij 
Missouri  and  Iowa,  as  well  ss  the  Company  jiut 
mentioned,  chartered  by  Kansas,  were  author- 
ized to  construct  roads  through  the  nationi^ 
territory  so  as  to  join  the  Union  Pacific  road  on 
the  hundredth  meridian;  and  to  all  these  roidt 
large  grants  of  land  were  made  and  large  sub- 
sidies engaged,  on  the  security  of  a  second  mort- 
gage, on  the  condition  of  paying  at  maturity  the 
bonds  advanced  by  way  of  subsidy,  and  of  ren- 
dering certain  services  to  the  government  in  the 
transmission  of  messages  and  in  the  transporta- 
tion of  mails,  troops,  munitionsand  other  prop- 
erty, at  reasonable  rates  of  compensation. 

But  neither  by  the  original  Act  nor  by  any 
amendment,  did  Congress  undertake  to  incor- 
porate any  railroad,  or  authorize  the  construc- 
tion of  a(iy  railroad,  within  the  limits  of  any 
State,  without  the  consent  of  the  State  oon- 
cemeii.  And  this  is  as  true  of  the  Union  Pacific 
Railway  Company,  Eastern  Division,  as  of  anv 
other  of  the  roads  aided  by  Congress.  Indeed, 
it  may  be  truly  said,  that  whatever  was  done  1^ 
Congress  in  reference  to  this  last  named  road, 
was  done  not  merely  with  the  consent,  but  upon 
the  urgent  solicitation,  of  the  State  of  Kansas. 

The  Corporation,  however,  remained  a  State 
Corporation,  though  entitled  to  certain  benefit* 
and  subject  to  certain  duties  under  the  legisla- 
tion of  Congress.  In  this  case  we  have  no  con- 
cern with  any  of  the  connected  roads  which 
form  or  are  destined  to  form  links  in  this  great 
chain  of  transcontinental  railroads.  We  nave 
only  to  consider  the  liabilities  and  rights  of  this 
particular  Corporation  in  respect  to  taxatktn 
under  state  legislation.  Argument  has  been 
heard  on  behalf  of  some  of  the  connected  cor- 
porations, only  because  of  their  interest  in  the 
question  by  reason  of  their  similar  situation  and 
circumstances  in  reference  to  like  legislation. 
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The  complainstite  in  the  bill  before  us.  which 
was  filed  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas,  state  that  they 
are  stockholders  of  the  Union  Pacific  Railway 
Company,  Eastern  Division,  one  of  the  defend- 
ants; that  three  of  the  defendants,  James  Blood, 
John  M.  Funk  and  William  Coy,  are  Treasurers, 
respectively  of  Douglas,  Wyandotte  and  Jeffer- 
son Counties  in  the  State  of  Kansas;  that  under 
an  Act  of  the  Legislature  of  that  State  certain 
taxes  have  been  imposed  on  the  railroad  and 
telegraph  property  of  the  Company,  which  the 
Treasurers  of  the  counties  named  are  proceed- 
ing to  collect;  that  the  property  of  the  Com- 
pany is  mortgaged  to  the  United  States :  that  the 
Company  is  bound  to  perform  certain  duties, 
and  ultimately  to  pay  five  per  cent,  of  its  net 
earnings  to  the  United  States ;  that  the  Company 
will  be  greatly  hindered  and  embarrassed  in  the 
performance  of  its  obligations  and  duties  to  the 
United  States,  if  the  taxes  imposed  shall  be  col- 
lected; and  that,  to  some  extent,  taxes  of  the 
same  description  have  been  already  paid  by  the 
Company,  to  the  prejudice  of  the  just  rights  of 
tiie  complainants  and  of  the  securities  of  the 
United  Stales.  Upon  this  case  the  complainants 
prayed  an  injunction  to  restrain  the  Company 
from  paying,  and  the  other  defendants  from 
collecting,  the  taxes  assessed;  and  a  temporary 
injunction  was  allowed  by  the  district  judge. 

The  answer  of  the  Company  admits  the  alle- 
gations of  the  bill.  The  answers  of  the  three 
County  Treasurers  admit  the  assessment  of  the 
taxes  under  the  laws  of  Kansas,  but  den^  that 
such  taxes  have  been  imposed  with  any  view  to 
impede  or  embarrass  the  Railway  Company,and 
insist  that  the  property  of  the  Company  only 
bears  its  due  proportion  of  the  taxes  levied  upon 
all  property  m  the  State  of  Kansas,  and  that  no 
discrimination  is  made  against  the  Company  in 
the  matter  of  taxation. 

To  these  answers  no  replication  was  put  in, 
but  an  agreed  statement  of  facts  was  filed,  which 
recited  sundry  Resolutions  of  the  Kansas  Leg- 
islature, urging  upon  Congress  legislation  m 
aid  of  the  Railroad  Company ;  and  admits  that 
the  property  of  the  Company  is  liable,  under  the 
laws  of  Kansas,  to  be  taxed  for  state,  county, 
and  municipal  purposes;  that  the  taxes  com- 
plained of  have  beien  assessed  in  conformity 
with  the  Statute  of  the  State;  that  the  Com- 
pany has  executed  a  first  mortgage,  prior  in 
lien  to  the  debt  of  the  United  States,  and  that  a 
table  of  earnings  and  expenditure  for  1867-8  ap- 
pended to  the  agreed  statement  is  correct. 

Upon  these  pleadings  and  this  agreed  state- 
ment, the  question  arose  whether  the  property 
of  the  Railway  Company  described  in  the  bill 
was  subject  to  the  tax  which  the  Statutes  of 
Kansas  authorized  to  be  levied  on  all  other 
property  not  specially  exempted  forstate,county 
and  municipal  purposes.  Upon  this  question 
the  judges  of  the  circuit  court  were  divided  in 
opinion,  and  it  has  been  certified  here  for  de- 
cision. 

The  counsel  for  the  complainants  have  justly 
said  that  this  question  is  one  of  very  grave  im- 
portance. 

It  was  suggested,  rather  than  argued,  by  one 
of  them,  that  the  property  of  the  State  is  ex- 
empt by  the  Slate  Constitution  from  taxation ; 
and  that  the  State,  having  reserved  to  itself  in 
the  charter  the  right  to  purchase  the  road  at 
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the  end  of  fifty  years  at  a  valuation  then  to  be 
made,  upon  two  years'  notice  to  the  Company, 
has,  therefore,  a  property  in  the  road  which 
cannot  be  taxed.  But  it  is  too  plain  for  argu- 
ment that  the  interest  thus  reserved  is  too  re- 
mote and  too  contingent  to  be  regarded  as  with- 
in the  meaang  of  the  exemption. 

The  main  argument  for  the  complainants, 
however,  is,  that  the  road,  being  constructed  un- 
der the  direction  and  authority  of  Congress,  for 
the  uses  and  purposes  of  the  United  Slates,  and 
being  a  part  of  a  system  of  roads  thus  con- 
structed, is,  therefore,  exempt  from  taxation  un- 
der state  authority.  It  is  to  be  observed  that 
this  exemption  is  not  claimed  under  any  Act 
of  Congress.  It  is  not  asserted  that  any  Act 
declaring  such  exemption  has  ever  received 
the  sanction  of  the  National  Legislature.  But 
it  is  earnestly  insisted  that  the  right  of  exemp- 
tion arises  from  the  relations  of  the  road  to  the 
General  Oovernment.  It  is  urged  that  the  aids 
granted  by  Congress  to  the  road  were  granted 
In  the  exercise  of  its  constitutional  powers  to 
regulate  commerce,  to  establish  poetofflces  and 
post-roads,  to  raise  and  support  armies,  and  to 
suppress  insurrection  and  invasion ;  and  that 
by  the  legislation  which  supplied  aid,  required 
security,  imposed  duties,  and  finally  exacted, 
upon  a  certain  contingency,  a  percentage  of  in- 
come, the  road  was  adopted  as  an  instrument 
of  the  government,  and  as  such  was  not  sub- 
ject to  taxation  by  the  State. 

The  case  of  McCulloch  v.  Maryland  is  much 
relied  on  in  support  of  this  position.  But  we 
apprehend  that  the  reasoning  of  the  court  in 
that  case  will  hardly  warrant  the  conclusion 
which  counsel  deduce  from  it  in  this.  In  that 
case  the  main  questions  were:  Whether  the  in- 
corporation of  the  Bank  of  the  United  States, 
with  power  to  establish  branches,  was  an  act  of 
legislation  within  the  constitutional  powers  of 
Congress,  and  whether  the  bank  and  itsbranch- 
es,  as  actually  established,  were  exempt  from 
taxation  by  state  legislation.  Both  questions 
were  resolved  in  the  affirmative.  In  deciding 
the  first  the  court  did  not  hold,  as  counsel  sup- 
pose, that  Congress,  under  the  Constitution, 
has  absolute  and  exclusive  power  to  determine 
whether  an  Act  of  legislation  is  or  is  not  neces- 
sary and  proper  as  a  means  for  carrying  into 
effect  one  or  more  of  its  enumerated  powers.  It 
defined  the  words  "necessary  and  proper"  as 
equivalent  in  meaning  to  the  words  "appro- 
priate, plainly  adapted,  not  prohibited,  but 
consistent  with  the  letter  and  spirit  of  the  Con- 
stitution," and  held  that  the  incoporation  of  a 
bank  with  branches  was  a  necessary  and  prop- 
er means  to  the  effectual  exercise  of  granted 
power  within  the  definition  thus  given.  It  held 
further  that  Congress  was,  within  this  limit, 
the  exclusive  judge  as  to  the  means  best  adapt- 
ed to  the  end  proposed,  and  that  its  choice  of 
any  means  of  the  defined  character  was  restrict- 
ed only  by  its  own  discretion.  But  the  ques- 
tion, whether  the  particular  means  adopted  was 
within  the  ^nerai  grant  of  incidental  powers, 
was  determined  by  the  court.  A  great  part  of 
the  argument  was  directed  to  the  proposition 
that  the  incorporation  of  a  bank  was  an  exer- 
cise of  incidental  power  within  the  true  mean- 
ing of  the  terms  "necessary  and  proper," as  ex- 
plained by  the  court — an  argument  which 
would  have  been  quite  superfluotu  if  thatques- 
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tion  was  to  be  determined  finally  by  the  Leg- 
islative and  not  by  the  Judicial  Department  of 
the  Glovemment. 

We  do  not  doubt,  however,  that  upon  the 
principles  settled  by  that  jud^ent,  Congress 
may,  in  the  exercise  of  powers  incidental  to  the 
express  powers  mentioned  by  couwel,  make  or 
authorize  contracts  with  individuals  or  corpora- 
tions for  services  to  the  government;  may  grant 
aids,  by  money  or  land, In  preparation  for,  and 
in  the  performance  of,  such  services;  may  make 
any  stipulation  and  conditions  in  relation  to 
such  aids  not  contrary  to  the  Constitution;  and 
may  exempt,  in  its  discretion,  the  agencies  em- 
ployed in  such  services  from  any  state  taxation 
which  will  really  prevent  or  Impede  the  per- 
formance of  them. 

But  can  the  right  of  this  road  to  exemption 
from  such  taxation  be  maintained  in  the  ab- 
sence of  any  legislation  by  Congress  to  that  ef- 
fect? 

.  It  is  unquestionably  true  that  'the  court,  in 
determining  the  second  general  question,  al- 
ready stated,  did  hold  that  the  Bank  of  the 
United  States,  with  its  branches,  was  exempt 
from  taxation  the  State  of  Maryland,  although 
no  express  exemption  was  found  in  the  charter 
But  it  muat  be  remembered  that  the  Bank  of 
the  Unitea  States  was  a  corporation  created  by 
the  United  States;  and,  as  an  agent  in  the  exe- 
cution of  the  constitutional  powers  of  the  gov- 
ernment, was  endowed  by  the  act  of  creation 
with  all  its  faculties,  powers  and  functions.  It 
did  not  owe  its  existence,  or  any  of  its  qualities, 
to  state  legislation.  And  its  exemption  from 
taxation  was  put  upon  this  ground.  Kor  was 
the  exemption  itself  without  important  limita- 
tions. It  was  declared  not  to  extend  to  the  real 
property  of  the  bank  within  the  State;  nor  to 
interests  held  by  citizens  of  the  State  in  the  in- 
stitution. 

In  like  manner  other  means  and  operations  of 
the  government  have  been  held  to  be  exempt 
from  state  taxation;  as  bonds  issued  for  mon- 
ey borrowed  (Weiton  v.  Oharletton,  2  Pet., 
467;;  certificates  of  Indebtedness  issued  for 
money  or  supplies  (The  Banks  v.  The  Mayor, 
ante,  57);  bills  of  credit  issued  for  circulation. 
Bank^.  Supervuort  [ante,  60],  There  are  other 
instances  in  which  exemption,  to  t^e  extent  it 
is  established  in  MeCuUoeh  v.  Maryland,  4 
Wheat.,  816,  mi^ht  have  been  held  to  arise  from 
the  simple  creation  and  organization  of  corpo- 
rations under  Acts  of  Congress,  as  in- the  case  of 
the  national  banking  associations;  but  in  which 
Congress  thought  Ht  to  prescribe  the  extent 
to  which  state  taxation  may  be  applied.  Van 
Allen  V.  The  Ams»(n-»,  8  Wall,  678  [70  U.  S., 
XVIII.,  229);  Bradley  V.  The  PeopU,  \  Wall., 
459  [71  U.  8.,  XVIII.,  433];  People  v.  Qnn- 
»»M«07ier«,4  Wall..2l4[71  U.  S.,  XVIII.,  344]. 
In  all  these  cases,  as  in  the  case  of  the  Bank  of  the 
United  Slates,  exemption  from  liability  to  taxa- 
tion was  maintained  upon  the  same  ground.  The 
state  tax  held  to  be  repugnant  to  the  Constitution 
was  imposed  directly  upon  an  operation  or  an 
instrument  of  the  government.  That  such  taxes 
cannot  be  imposed  on  the  operations  of  the 
government,  is  a  proposition  that  needs  no  ar- 
gument to  support  it.  And  the  same  reasoning 
will  apply  lo  instruments  of  the  government, 
created  by  itself  for  public  and  constitutional 
ends.  But  we  are  not  aware  of  any  case  in 
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wMch  the  real  estate,  or  oYher  property  of  t 
corporation  not  organized  under  an  Act  of  Con- 
gress, has  been  held  to  be  exempt,  in  the  tb- 
scnce  of  express  legislation  to  that  effect,  to  jiut 
contribution,  in  common  with  other  property, 
to  the  general  expenditure  for  the  common  ben- 
efit, because  of  the  employment  of  the  corpo- 
ration in  the  service  of  the  government. 

It  is  true  that  some  of  the  reasoning  in  the 
case  of  MeOuUoeh  v.  Maryland,  seems  to  favor 
the  broader  doctrine.  But  the  decision  itself  b 
limited  to  the  case  of  the  bank,  as  a  oorpotatioa 
created  by  a  law  of  the  United  States,  and  re- 
sponsible, in  the  use  of  its  francliiies,  to  the 
Government  of  the  United  States. 

And  even  in  respect  to  corporations  organ- 
ized under  the  legislation  of  Congress,  we  nave 
already  held,  at  this  term,  that  the  implied  lim- 
itation upon  state  taxation,  derived  from  the 
express  permission  to  tax  shares  in  the  national 
banking  associations,  is  to  be  so  construed  as 
not  to  embarrass  the  imposition  or  collection  of 
state  taxes  to  the  extent  of  the  permiasion  fairlr 
and  liberally  interpreted.  Bank  tf  LmMm 
V.  Kentucky  [ante,  701];  Lionberger  v.  Bawm 
[ante,  721]. 

We  do  not  think  ourselves  warranted,  then- 
fore,  in  extending  the  exemption  established  by 
the  case  of  MeGiiUoeh  v,  Maryland,  beyond  ia 
terms.  We  cannot  apply  it  to  the  case  of  t 
corporation  deriving  Its  existence  from  state 
law,  exercising  its  franchise  under  state  law, 
and  holding  its  property  within  state  JiuiaiUc- 
tion  and  under  state  protection. 

We  do  not  doubt  the  propriety  or  the  neces- 
sity, under  the  Constitution,  of  maintaininx 
the  supremacy  of  the  General  Government  with- 
in its  constitutional  sphere.  We  foUy  recog- 
nize the  soundness  of  the  doctrine,  that  no  Stsito 
has  a  "  right  to  tax  the  means  employed  by  the 
Government  of  the  Union  for  the  execution  of 
its  powers."  But  we  think  there  is  a  clear  dis- 
tinction between  the  means  employed  by  the  gov- 
ernment and  the  property  of  agents  employed 
by  the  government.  Taxation  of  the  agency  i« 
taxation  of  the  means;  taxation  of  the  property 
of  the  agent  is  not  always,  or  generally,  taxa- 
tion of  ue  means. 

No  one  questions  that  the  power  to  tax  all 
property,  business  and  persons,  within  their 
respective  limits,  is  original  in  the  States  and 
has  never  been  surrendered.  It  cannot  be  lo 
used,  indeed,  as  to  defeat  or  hinder  the  open- 
tions  of  the  National  Government;  but  it  will  be 
safe  to  conclude,  in  general,  in  reference  toper 
sons  and  state  corporations  employed  in  gov- 
ernment service,  that  when  Congress  ha*  not 
interposed  to  protect  their  property  from  state 
taxation,  such  taxation  is  not  obnoxious  to  that 
objection.  Laru  County  v.  Oregon  [ante,  lOSJ; 
Bank  V.  Keiuucky  [ante,  701]. 

We  perceive  no  limits  to  the  prindple  of  ex- 
emption which  the  complainants  seek  to  estab- 
lish. It  would  remove  from  the  reach  of  state 
taxation  all  the  property  of  every  agent  of  tbe 
government,  hvery  corporation  engaged  ia 
the  transportation  of  mails,  or  of  govenuneot 
property  of  any  description,  by  land  or  water, 
or  in  supplying  materials  for  the  use  of  the  gov- 
ernment, or  in  performing  any  service  of  Whst- 
ever  kind,  might  claim  the  benefit  of  the  ex- 
emption. The  amount  of  properlv  now  bdd 
by  such  corporations,  and  having  nlationa  more 
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or  less  direct  to  the  NatioDal  Government  and 
its  service,  is  very  great.  And  this  amount  is 
continually  increasing;  so  that  it  may  admit  of 
question  whether  the  whole  income  of  the  prop- 
'  erty  which  wiU  remain  liable  to  state  taxation 
if  the  principle  contended  for  is  admitted  and 
applied  in  its  fullest  extent,  may  not  ultimately 
be  found  inadequate  to  the  support  of  the  state 
gOTemments. 

The  nature  of  the  claims  to  exemption  which 
would  be  set  up,  is  well  illustrated  by  that 
which  is  advanced  in  behalf  of  the  complain- 
ants in  the  case  before  us.  The  very  ground 
of  claim  is  in  the  bounties  of  the  General  Gov- 
ernment. The  allegation  is,  that  the  government 
has  advanced  large  sums  to  aid  in  construction 
of  the  road;  lias  contented  itself  with  the  se- 
curity of  a  second  mortgage;  has  made  large 
grants  of  land  upon  no  condition  of  benefit  to  It- 
self, except  that  the  Company  will  perform  cer- 
tain services  for  full  compensation,  independ- 
ently of  those  grants:  and  will  admit  the  gov- 
ernment to  a  very  limited  and  wholly  contin- 
gent interest  in  remote  net  income.  And  be- 
cause of  these  advances  and  these  grants,  and 
this  fully  compensated  employment,  it  is 
claimed  that  this  State  Corporation,  owing  its 
being  to  state  law,  and  Indebted  for  these  Den- 
efits  to  the  consent  and  active  interposition  of 
the  State  Legislature,  has  a  constitutional  right 
to  hold  its  property  exempt  from  state  taxation; 
and  this  without  any  legislation  on  the  part 
of  Congress  which  indicates  that  such  exemp- 
tion is  deemed  essential  to  the  full  performance 
of  its  obligations  to  the  government. 

We  are  unable  to  find  in  the  Constitution  any 
warrant  for  the  exemption  from  state  taxation 
claimed  in  behalf  of  the  complainanls;  and 
mutt,  therefore,  antuer  the  question  eertifUd  to 
H$,iathe  affirmatite. 

Cited— 18  Wall.,  32 ;  43  Cal.,  429 ;  52  Wis.,  66 : 6  Am. 
Rep..  2S8  (104  Mass.,  4S8) ;  22  Am.  Kep.,  421  (66  N.  H., 
88). 


Ee  parte  In  ths  Uattbb  of  JOSIAH  MOR- 
RIS Ain>  JOHN  F.  JOHNSON,  PeUtioners. 
(See  S.  C,  9  Wall.,  606-610.) 

Mandate  of  this  court  must  be  obet/ed—re-im- 
bursemejU  of  money  by  third  person —  United 
States  cannot  be  ordered  to  refund. 

fbe  mandate  of  this  court,  requiring  tlie  restttu 
tlon  of  mooer,  must  be  obeyed.  All  distributees 
must  refund  what  tbey  have  received. 

If  a  third  person  received  any  part  of  the  fund, 
the  rlfrhts  of  the  petitioners  followed  the  money 
teto  lu*  hands  and  be  Is  liable  for  it. 

'IYm  court  has  no  authority  to-order  the  United 
States  to  refund. 

[No.  1?.  Orig.] 
Argued  Apr.  it,  1S70.    Decided  Apr.  SO,  1870. 

PETITION  for  mandamus. 
This  petition  was  filed  in  this  court  for  a 
writ  of  mandamus,  to  compel  Richard  Busteed, 
a  Judge  of  the  United  States  District  Court,  to 
^ecate  a  certain  mandate  of  this  court. 

TIm  case  is  stated  in  the  opinion  of  the  court. 

Mr.  P.  Phillips,  for  petitioners. 

When  judgment  is  set  aside  after  execution 
for  insularity,  there  need  be  ixo  scire  faeitu  for 
icatitation,  but  an  attachment  shall  be  granted 
190a  the  rule  for  contempt,  if  there  be  not  a 
nrtltntloo. 
SwSWau.. 


Anonymous,  2  Salk.,  588;  Duncan  v.  Kiik- 
Patrick,  13  8.  &R.,  294. 

The  Marshal  and  District  Attorney  were  pe- 
culiarly within  the  power  of  the  court,  in  their 
character  as  officers.  That  their  resignations 
had  taken  place  when  the  mandate  of  the  court 
was  sent  down,  does  not  affect  the  jurisdiction. 
As  to  all  past  acts,  the  power  of  the  court  is 
maintainea  and  will  be  vindicated.if  necessary, 
by  the  process  of  attachment  for  contempt. 

17te  Laurens,  1  Abb.  Adm.,  514;  Brockumy 
Y.  WOber,  5  Johns.,  856. 

This  process  of  attachment  is  frequently 
ezerclsea  against  persons  not  parties  to  the 
suit. 

As  for  the  rescue  of  property  on  process. 
Pe^  V.  Church,  2  Wend.,  262. 

Against  referees  for  not  reporting.  Thomp- 
son V.  Parker,  8  Johns.,  260. 

For  not  paying  money  into  court  Adams 
V.  Baskett,  6  Call.,  816. 

(No  counsel  appeared  in  this  court  in  op- 
position.) 

Mr  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  mandamus 
against  Richard  Busteed,  Judge  of  the  District 
Court  of  the  United  States  for  the  Middle  Dis- 
trict of  Alabama. 

The  United  States  filed  an  information  in  the 
District  Court  for  the  Middle  District  of  Ala- 
bama, against  certain  bales  of  cotton  which,  it 
was  alleged,  were  liable  to  seizure  and  confis- 
cation, and  had  come  into  the  possession  of  the 
petitioners.  The  court  entered  a  personal  de- 
cree against  them  for  the  value  of  the  cotton. 
They  brought  the  case  here  by  appeal.  This 
court  revened  the  judgment  and  remanded  the 
cause,  with  directions  to  the  district  court  "  to 
cause  restitution  to  be  made  to  the  appellanta 
of  whatever  they  have  been  compelled  to  pay 
under  that  decree."  A  mandate  to  this  effect 
was  sent  to  the  district  court.  Nothing  effectual 
has  been  done  under  it.  The  petition,  which 
is  the  foundation  of  this  proceeding,  was  filed 
in  this  court.  The  district  judge  waived  the 
issuing  of  a  rule  to  show  cause,  and  submitted 
a  return  by  which  the  following  facts  appear. 

After  the  rendition  of  the  decree  the  judge 
made  an  order  directing  the  money,  when  col- 
lected, to  be  distribute  as  therein  prescribed. 
Five  per  cent,  was  to  be  paid  to  F.  Q.  Smith, 
the  attorney  of  the  United  States ;  one  per  cent, 
to  John  Hardy,  the  marshal ;  one  per  cent,  to 
£.  C.  F.  Blake,  the  clerk  of  the  court;  and 
one  half  of  the  entire  amount,  less  costs  and 
charges,  to  £.  R.  McCroeky,  the  informer. 
The  other  half  was  to  be  held  in  the  registry  of 
the  court,  subject  to  the  order  of  the  Secretary 
of  the  Treasury.  A  fl.  fa.  was  issued  on  the 
decree,  and  the  full  amount  collected  from  the 
petitioners.  The  mandate  of  this  court  was 
presented  to  the  district  court,  and  proceedings 
instituted  to  enforce  the  order  of  restitution. 
Written  answers  were  filed  by  the  parties  who 
were  brought  before  the  court. 

McCrosky,  the  informer,  was  beyond  the 
limits  of  the  State  of  Alabama.  He  did  not 
appear  or  answer.  The  district  attorney  ad- 
mitted that  he  had  received  the  amount  ad- 
judged to  him ;  but  insisted  that  he  had  a  right 
to  hold  it.    In  his  oral  examination  before  the 

780 


Digitized  by 


Google 


iii-m 


SnFBSMB  CODBT  Of  9HB  tlRITBD  13tATB8. 


Dsc.  Tkbk, 


court  it  was  proposed  to  show  by  his  testimony 
that  he  had  received  a  large  part  of  the  money 

gaid  to  the  informer.  Tlus  was  objected  to  by 
is  counsel,  and  the  objection  was  sustained  by 
the  court. 

The  clerk  answered  that  he  had  received 
nothing  under  the  order. 

The  Marshal  answered  that  after  paying 
Smith  and  McCiosky,  he  had  deposited  the 
residue,  leas  ihe  costs  of  the  case,  in  the  First 
National  Bank  of  Selma,  pursuant  to  instruc- 
tions from  the  Interior  Department.  That  bank 
has  since  failed,  and  is  now  in  the  hands  of  a 
receiver.  The  receiver's  answer  is  in  the  case, 
but  requires  no  particular  notice. 

Under  these  circumstances  the  district  judge 
was  at  a  loss  how  to  execute  the  mandate  here- 
tofore sent  to  him,  and  submits  himself  to  this 
court  for  further  inBtructions. 

The  duty  of  the  district  court  is  simple  and 
obvious,  and  its  power  ample.  The  mandate 
of  this  court  must  be  obeyed  as  far  as  practica- 
ble. All  the  distributees  within  reach  of  the 
territorial  jurisdiction  of  the  court,  except  the 
United  States,  must  be  required  by  the  proper 
order  to  refund  what  they  have  receivra.  If 
they  fail  to  do  so,  they  should  be  dealt  with 
promptly,  br  attachmei^t,  for  contempt.  This 
will  in  nowue  interfere  with  any  other  remedy 
to  which  the  petitioners  may  be  entitled,  except 
that  they  cannot  be  paid  twice. 

If  Smith,  the  district  attorney,  received  from 
HcOosky  any  part  of  the  fund  ordered  to  be 
paid  to  the  latter,  the  rights  of  the  petitioners 
followed  the  money  into  his  hands,  and  he  is 
liable  for  it.  Taylor  v.  Plumer,  8  Maule  &  S. , 
662;  OUttry  Piatt,  8  How.,  401.  He  should 
have  been  required  to  disclose  the  facts  touch- 
ing that  subject,  and  if  they  were  as  the  pe- 
titioner sought  to  show,  he  should  have  been 
required  to  restore  the  money  so  received,  as 
well  as  that  which  was  paid  to  him  under  the 
order  of  distribution. 

McCroeky  being  beyond  the  reach  of  the 
court,  no  oraer  can  be  made  in  relation  to  him. 
He  will  be  amenable  to  a  suit  at  law  wherever 
he  may  be  found. 

The  circumstances  of  the  Marshal's  deposit 
should  be  inquired  into.  If  the  money  in  ques- 
tion was  deposited  in  the  Bank  of  Selma,  pur- 
suant to  instructions  from  the  proper  authori- 
ty, he  is  exonerated.  In  that  event,  the  proper 
certificate  should  be  given  by  the  court  to  the 
petitioners,  and  they  must  be  left  to  seek  re- 
dress in  the  appropriate  manner.  The  court 
has  no  authority  to  order  the  United  States  to 
refund. 

A  mrit  of  mandamtis  leiU  be  t&nt  to  the  Dit- 
tiriet  Court,  direeting  it  to  proceed  to  execute  the 
mandate  of  tMi  court  in  eonformity  to  this  opin- 
ion. 


BENJAMIN  F.  IRVINE,  Plff.  in  Err., 
JOHN  R.  IRVINE. 

(See  8.  C,  9  Wall.,  617-630.) 

Iktoppel  by  deed — nea  title — Aeti  of  Gongrett— 
infant'i  deed  only  voidable — confirmation  <f, 
how  made — evidence  of. 

Wbero  one  makes  a  deed  of  land,  covenanting 
therein  that  be  Is  the  owner,  and  ho  subsequently 


aoqulresa  new  title,  his  new  title  Inuresto  tbe1ieii»> 
at  or  hU  grantee. 

A  patent  irlven  to  a  purchaser  of  government  land 
la  not  a  new  acqulaltlon  of  title.  It  Is  only  a  eon- 
llrmation  of  a  rlgrht  which  he  had  tMfora  the  patoDt 
was  made. 

Tbe  Acts  of  Sep.  1,  IMl,  May  »,  1830,  and  Jan.  O, 
188Z.  relate  only  to  preemptive  riffbts  aonfferred 
upon  actual  settlers. 

An  Infant's  deed  la  not  void ;  It  passes  the  title  of 
the  land  to  his  irrantee. 

A  conilrmatlon  of  the  deed  after  the  infut  be- 
comes of  age.  may  l)e  by  an  act  of  a  cbanuiter  lea 
solemn  than  Is  the  act  of  avoiding  a  deed. 

If,  after  becoming  of  aire,  be  receives  from  hii 
grantee  a  lease  of  iMirt  of  the  land,  it  is  evidence  of 
conflrmation. 

Whether  the  evidence  shows  an  affirmance  or  not, 
is  a  question  for  the  jury  and  not  for  the  court,  if 
there  Is  any  tending  to  snow  it. 
[No.  193.] 
Submitted  Apr.  gS,  1S70.  Decided  Apr.  30, 1S70. 

THIS  is  an  action  of  ejectment  brought  in  the 
court  l)elow  by  the  plaintiff  in  error  to  re- 
cover certain  lots  in  St.  Paul. 

He  claims  under  a  patent  from  the  United 
States,  dated  Oct.  8,  1849. 

The  defendant  claims  under  a  deed  from  the 
plaintiff,  dated  May  8,  1849. 

The  plaintiff  objected  to  the  introduction  of 
this  deed;  it,  having  been  executed  prior  to  (he 
issue  of  the  patent,  did  not  convey  the  estste 
acquired  thereby. 

The  court  having  overruled  this  objectioii, 
the  plaintiff  except^]. 

It  is  admitted  that  the  plaintiff  was  a  mfaxir 
when  the  deed  of  May  8, 1849,  was  executed. 

The  plaintiff,  being  called  as  a  witness,  testi- 
fied that,  when  he  executed  the  deed,  he  wis 
under  twenty  one  yearsof  age;  and  that  he  wm 
really  forced  by  his  brother,  the  defendant,  who 
was  some  sixteen  years  his  senior,  to  deed  tbe 
property  to  him. 

It  appeared  that  the  plaintiff  preempted  tbe 
land ;  that  he  paid  for  it  Feb.  21, 1849,  and  took 
an  informal  receipt  for  it  of  that  date,  which 
was  subsequently  replaced  by  a  formal  dupli- 
cate, but  of  what  date  does  not  appear. 

The  plaintiff  then  rested,  and  the  defendant's 
counsel  then  put  in  evidence  under  objections 
and  exceptions  by  the  plaintiff's  counsel: 

A  written  lease  dated  May  8,  1854,  from  the 
defendant,  John  R.  Irvine,  to  himself,  the  plaint- 
iff, and  two  other  persons  doing  buriness  under 
the  firm  name  of  J.  R.  Irvine  &  C!o.,  of  a  cer- 
tain warehouse,  situated  on  a  parcel  of  the  land 
described  in  the  patent,  and  in  the  deed  of  May 
8,  1849,  but  not  on  any  part  of  the  premises  de- 
scribed in  the  declaration. 

And  tbe  defendant's  counsel  offered  to  prove 
by  the  testimony  of  the  defendant,  that  after 
the  deed  from  plaintiff  to  defendant  of  May  8, 
1849,  and  before  the  commencement  of  this  suit, 
large  and  Taluable  improvements  to  the  amount 
of  140,000  had  been  erected  on  portions  of  the 
land  described  in  said  deed,  but  no  part  of  them 
on  the  premises  described  in  the  declaiatioD  hi 
this  case;  and  under  the  objection  and  excep- 
tion of  the  plaintiff's  counsel,  defendant's  coun- 
sel was  allowed  to  and  did  introduce  said  leeli- 
mony,  and  evidence  to  show  by  competent  wit- 
nesses, that  sometime  in  1858  or  1854,  tbe  de- 
fendant applied  to  plaintiff  to  get  him  to  exe- 
cute to  defendant  a  deed  of  the  premises  de- 
scribed in  said  deed  of  8th  May,  1849,  and  that 
plaintiff  refused  to  execute  the  same,  aaybig 
tlwt  if  he  had  any  rights  to  said  property,  he  fai- 
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tended  to  hold  on  to  them ;  and  also  that  in  18S8 
he  gave  notice  in  the  newspapers  of  St.  Paul 
that  he  claimed  to  be  the  owner  of  the  premises 
described  iir  said  patent,  and  that  the  deed  of 
Mar  8,  1849,  was  void. 

The  counsel  for  the  plaintiff  requested  the 
court  to  give  to  the  jury  the  following  instruc- 
UoDS: 

First  That  the  deed  in  evidence  from  plaint- 
iff to  defendant,  dated  May  8,  1849,  did  not 
pass  the  estate  acquired  subsequently  under  the 
patent  in  evidence,  from  the  government  to  the 
plaintiff,  even  assuming  the  malnrity  of  the 
plaintiff  at  the  time  of  its  execution.  But  the 
court  declined  so  to  instruct  the  jury. 

Second.  If  the  jury  find  tliat  the  said  deed 
was  executed  by  the  plaintiff  while  under  age, 
(and  the  evidence  is  uncontroverted  on  that 
point)  the  said  deed  is  void.  But  the  court  de- 
clined so  to  instruct  the  Jury. 

A  deed  of  land  executed  by  an  infant,  may 
be  avoided  by  the  infant  after  he  becomes  of 
age,  at  any  time  within  the  period  of  the  Stat- 
ute of  Limitations,  which  in  this  State  is  twenty 
years;  that  is,  he  may  in  such  case  in  this  State 
avoid  bis  deed  at  any  time  within  twenty  years 
after  he  Iiecomes  of  age.  And  the  court  in- 
structed the  jury  that  such  was  the  law,  unless 
the  infant  had  previously  ratified  the  deed. 

Such  avoidance  may  he  by  another  deed  of 
same  land  to  another  grantee  after  the  infant 
becomes  of  age,  or  It  may  be  by  suit-or  by  other 
similar  unequivocal  act.  And  the  court  so  in- 
structed the  Jury. 

In  case  of  sale  or  deed  of  real  estate  by  an 
infant,  there  must  be  some  act  of  a£9nliance  by 
him  after  he  becomes  of  age,  as  solemn  in  char- 
acter as  the  original  act  itself;  otherwise  the 
deed  maly  be  avoided  by  him  at  any  time  before 
the  Statute  of  Limitations  bars  him.  Mere  ac- 
quiescence, however  long,  if  short  of  the  Stat- 
ute of  Limitations,  is  not  sufficient.  The  Act 
of  conflrmalion  must  be  of  such  solemn  and  un- 
donbted  nature  as  to  eatabliab  a  clear  intention 
to  confirm  the  deed  after  a  fall  knowledge  that 
it  was  voidable.  And  the  court  declined  to  in- 
Btract  the  jury  that  the  act  of  affirmance  must 
be  as  solemn  In  character  as  the  original  deed 
itself;  but  stated  that  mere  acquiescence  is  not, 
of  itself,  sufficient  evidence  of  affirmance,  and 
tliat  the  ratification  or  affirmance  must  be  of  a 
clear  and  unequivocal  dharacter,  showing  the 
intention  of  the  infant  to  confirm  his  deed. 

There  is  no  evidence  whatever  of  any  afflrm- 
^uice  or  confirmation  of  tlie  deed  in  this  case  by 
the  plaintiff  after  he  became  of  age,  of  the  nat- 
ure and  dtaracter  required.  The  evidence  in 
this  case  shows  no  affirmance  of  this  deed  by 
the  plaintiff  after  he  became  of  age.  But  the 
court  declined  so  to  instruct  the  jury. 

No  agency  or  trust  binding  on  the  plaintiff 
has  been  shown  to  have  been  created  or  to  have 
existed  between  plaintiff  and  defendant  during 
the  infancy  of  the  former.  No  contract  is  hind- 
ing  on  an  infant  made  by  him  durine  his  in- 
fancy, except  for  necessaries.  And  the  court 
instructed  the  jury  that  the  latter  portion  of 
this  request  was  true,  and  that  although  an 
agency  or  trust  could  not  be  created,  binding 
upon  the  infant,  still  if  there  was  subsequent 
ratification  by  the  infant  of  acts  done  during 
his  infancy,  he  would  be  bound  by  them. 

Even  liad  the  plaintiff  been  of  luU  age  when 
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the  defendant  gave  him  the  money  to  enter  the 
land,  as  defendant  testifies,  and  directed  him  to 
enter  the  land  for  defendant,  as  defendant  tes- 
tifies, and  the  said  plaintiff  had  entered  the  land 
in  his  own  name,  still  the  defendant  could  not 
have  compelled  the  plaintiff  in  law  or  equity 
to  deed,  or  convey  the  property  to  liim.  And 
the  court  declined  to  so  instruct  the  Jury,  upon 
the  ground  that  it  was  admitted  by  the  defend- 
ant that  said  plaintiff  was  not  of  full  age  when 
the  money  to  enter  the  land  was  given  him  and, 
consequently,  this  request  had  no  application  to 
the  case  in  hand. 

No  trust  has  been  shown  in  this  case  between 
the  parties  to  this  suit,  by  which  the  defendant 
could  have  enforced  a  conveyance  of  the  land 
fromsaid  plaintiff  to  him.  And  the  court  declined 
to  instruct  the  lury  as  above  requested,  but  said 
that  there  had  been  evidence  on  the  part  of  the 
defendant,  going  to  show  that  the  plaintiff  was 
employed  to  enter  the  land  in  question  and 
would  be  bound  by  it  although  an  infant,  as  he 
afterwards  affirmed  his  act. 

Even  if  the  plaintiff  had  entered  the  land  as 
agent  for  the  defendant,  and  had  entered  it  in 
his  own  name  contrary  to  instruction  of  hia 
principal ;  yet,  if  the  defendant  afterwards  ap- 
proved of  such  entry,  such  approval  was  a  rati- 
fication of  said  entry.  And  the  court  instructed 
the  jury  that  this  might  be  true ;  but  the  evi- 
dence showed  that  the  infant  had  conveyed  the 
land  after  entry  by  him,  and  it  was  for  the  jury 
to  say  whether  he  had  ratified  his  deed. 

No  acts  of  affirmance  by  the  plaintiff  have 
any  bearing  in  this  case,  except  they  relate  to 
the  property  described  in  the  declaration,  and 
all  evidence  on  this  point,  except  as  to  the  lots 
described  in  the  declaration,  must  be  excluded 
and  disregarded  by  the  jury.  And  the  court 
declined  so  to  instruct  the  lury. 

To  all  and  singular  which  refusals  and  in- 
structions the  counsel  for  plaintiff  excepted. 

And  the  said  judge  of  said  court  did  then  and 
there  further  instruct  said  jury  as  to  four,  five 
and  six  of  said  instructions,  so  prayed  by  said 
plaintiff's  counsel,  as  aforesaid. 

The  question  here  is  not,  whether  there 
has  been  an  avoidance.  The  defense  is,  that 
the  deed  has  been  ratified  b^  plaintiff.  I  am  of 
the  opinion  that  said  ratification  should  be,  if  not 
equally  solemn,  of  a  clear  and  unequivocal  char- 
acter, showing  the  intention  of  the  party  to  con- 
firm the  deed.  An  avoidance  may  be  by  a  deed  to 
a  third  party,  or  as  held  in  this  country,  in  other 
ways.  But  the  deed  from  plahitiff  to  defendant 
was  not  void ;  it  was  simply  voidable  and  passed 
the  title  absolutely,  until  by  some  adequate  act 
he  affirmed  it.  The  question  is:  has  it  been  dis- 
affirmed or  ratified  by  plaintiff  since  he  became 
of  age?  All  the  facts  in  proof,  such  as  leasing 
part  of  the  property,  remaining  in  the  vicinity  a 
long  time  without  asserting  his  claim,  while 
valuable  improvements  were  being  put  on  the 
property,  are  to  be  considered  by  the  jury  in 
deciding  whether  there  has  been  a  ratification 
by  plaintiff;  but  mere  acquiescence  does  not 
amount  to  a  ratification.  The  authorities  are 
somewhat  conflicting  as  to  what  is  necessary 
to  constitute  an  avoidance.  Lord  Lyndhurst 
was  of  opinion  that  a  deed  was  necessary  to 
avoid  a  deed  given  while  under  age.  I  think 
that  this  doctrine  is  perhaps  sound  and  ought 
to  Iiave  been  held  in  this  country;  but  it  baa 
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been  held  In  this  country,  that  an  infant  may 
avoid  Us  deed  by  going  upon  the  land  and  by 
bringing  suit,  etc. 

And  with  the  foregoing  qualifications,  the 
Olh  instruction  asked  by  the  plaintiff's  counsel 
is  correct,  with  the  exception  that  the  counsel 
has  reversed  the  application  of  the  law  in  his 
proposition.  The  act  of  avoidance,  'and  not 
the  ratification,  is  what  the  law  requires  to  be 
equally  solemn  with  the  conveyance. 

To  which  instructions,  in  so  far  as  they  dif- 
fered from,  or  changed,  or  qualified  the  said  in- 
structions so  prayed  by  said  plaintiff's  counsel 
as  aforesaid,  the  counsel  for  plaintiff  excepted. 

And  the  said  judge  of  said  court  did  then 
and  there  further  instruct  said  jury,  that  there 
had  been  evidence  on  the  part  of  defendant, 
going  to  show  that  the  plaintiff  was  employed 
as  an  agent  to  enter  the  land  in  question ;  and 
although  an  infant,  if  he  afterwards  affirmed 
his  agency,  he  would  be  bound  by  the  terms  of 
such  agency;  to  which  instruction  the  plaint- 
iff's counsel  excepted. 

The  verdict  and  judgment  of  the  court  below 
having  been  in  favor  of  the  defendant,  the 
plaintiff  sued  out  this  writ  of  error. 

Jfettrt.  Iiorenao  AUla  and  W.  S.  Peek- 
ham,  for  plaintiff  in  error: 

The  court  erred  in  admitting  the  deed  from 
defendant,  of  May  H,  1849. 

It  could  not  convey  the  estate  and  title  sub- 
sequently acquired  by  the  plaintiff  under  the 
patent. 

If  it  be  regarded  as  an  attempt  to  convey  or 
assign  the  rights  secured  to  the  plaintiff  by  his 
preemption  of  this  land,  it  was  void,  and  also 
the  Act  of  Congress  of  Sep.  4, 1841,  by  virtue  of 
which  the  preemption  was  made. 

6  Stat,  at  L.,  455,  sec.  10,  et  teq.;  6  Sut  at 
L.,  sec.  12,  p.  4.55;  Taylor  v.  Baktr,  1  Cranch, 
245;  Arbour  v.  NetUet,  12  La.  Ann.,  217;  iVnn 
V.  Ott,  12  La.  Ann.,  238;  MeCue  v.  timUh,  9 
Minn.,  265;  Otindijf^  v.  Orrm,  7  Port.,  58; 
Mark*  v.  Diekton,  20  How.,  501  (61  U.  S., 
XV.,  1002):  see,  also.  Act,  May  29,  1880,  4 
Stat,  at  L.,  420;  Act,  Jan.  28,  1832,  4  Stat,  at 
L.,  496. 

If  the  deed  of  May  8,1849,  was  void,  as  com- 
ing within  the  prohibition  'of  section  12  of  the 
Act  of  1841,  the  covenants  therein  contained 
would,  of  course,  be  entirely  inoperative  for 
any  purpose. 

A  deed,  void  in  its  granting  part,  cannot 
certainly  be  operative  as  a  conveyance  by 
virtue  of  its  covenants. 

a  Hill.,  Real  Prop.,  419. 

The  coun  erred  in  allowing  Uie  defendant  to 
show  that  large  and  valuable  improvements  to 
the  amount  of  $40,000  had  been  erected  on  por- 
tions of  the  land  described  in  said  deed,  but  no 
part  of  them  on  the  premises  described  in  the 
declaration;  and  erred,  also,  in  allowing  the  de- 
fendant to  put  in  evidence  the  lease  of  a  ware- 
house located  on  a  part  of  the  premises  de- 
scribed in  said  deed,  but  not  on  any  part  of  the 
premises  described  in  the  declaration. 

The  only  conceivable  view  in  which  this  evi- 
dence could  be  offered  is.that  it  tends  to  prove 
the  confirmation  of  the  deed  of  May  8,1849,  by 
the  plaintiff  after  he  became  of  age. 

But  it  is  no  evidence  of  such  confirmation ; 
because:  first,  it  does  not  affect  the  property 
described  in  the  declaration. 
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Second.  Inthecaseof  sale  or  deed  of  lesl  es- 
tate bv  an  infant,  the  act  of  affirmance  by  him 
after  he  becomes  of  ue  must  be  as  aolraon  in 
character  as  the  original  act  itaeif.  Mere  ac- 
quiescence, however  long,  if  short  of  the  Stat- 
ute of  Limitations,  is  not  soffldenL  The  act  of 
confirmation  must  be  of  such  solemn  and  un- 
equivocal nature  as  to  establish  a  clear  intentioD 
to  confirm  the  deed  after  a  full  knowledge  that 
it  was  voidable. 

Without  some  clear,  intentional,  positive  and 
solemn  act  of  ratification  of  this  oeed,  by  ths 
plaintiff  after  he  became  of  age,  he  was  at  lib- 
erty to  disaffirm  or  avoid  it  any  time  within  the 
statutory  period  of  twenty  yean. 

The  evidence  then,  offered  and  admitted,  wt> 
wholly  incompetent  and  invlevant  for  the  pur- 
pose of  showing  the  ratification  or  confirmatioB 
of  the  deed  of  May  8,  1849.  by  the  plaintiS 
after  he  became  of  age. 

It  should  have  been  excluded. 

Tueker  v.  Mordand,  10  Pet.,  65;  Jaettm  v. 
CarperUer,  U  Johns.,  642,  648;  Jaekmm  v. 
Burehin,  14  Johns.,  124;  Onrtin  v.  Patten,  11 
Serg.  &  R. .  809 :  Drake  v.  Ramtey,  6  Ohio.  251; 
Crttinger  v.  Welch.  IS  Ohio,  166,  198;  Btedf 
V.  McKeaney.  23  Me.,  617;  Int.  Oo.  v.  Soft. 
82  N.  H.,  846;  Voorhee*  v.  Voorhen.  24  Barb., 
150;  Bogen  v.  Hurd,  4  Day,  57;  Zowh  ▼.  Par- 
torn,  8  Burr.,  1794;  BbyU  v.  Stow.  2  Dev.  A 
B.<N.  C),  820;2Oreenl.  £v.,secs.  862-868, and 
authorities  there  cited;  Chit  Cont.,  pp.  146-147, 
authorities  cited  in  »./  Story,  £q.  Jar.,  sen. 
222.  228,  240,  242. 

There  was  abeolutelv  no  evidence  of  any  ad 
on  thet>art  of  thepluntifl  after  his  ma]<nity, 
either  prior  to  or  after  the  issuance  of  the  pat- 
ent, tending  to  prove  any  affirmance  of  his  em- 
plovment  by  defendant  in  entering  the  land; 
ana  moreover,  such  an  emplovment,  bad  it  ex- 
isted, would  have  come  directly  within  the  par- 
view  of  the  Act  of  Sep.  4,1841,  and  would  have 
constituted  the  very  mischief  which  section  12  of 
that  Act  was  intended  to  prevent.  The  employ- 
ment would,  therefore,  have  been  void,  and 
hence  could  not  afterwards  have  been  affirmed. 

There  are,  then,  but  two  questions  presented 
by  the  case  at  bar: 

First  Was  the  deed  of  May  8, 1849,  void  by 
reason  of  its  contravening  the  Act  of  Congress 
of  Sep.  4,  1841?  Or  was  it  ineflectoal  to  pan 
the  subsequently  acquired  title  and  estate  of 
the  plaintiff,  under  the  patent  of  Oct.  8,  1849r 

Second.  If  the  deed  was  merely  voidable.bv 
reason  of  the  infancy  of  the  grantor,  did  he; 
after  he  became  of  age,  affirm  the  deed? 

(No  counsel  appeared  in  this  court  for  tiM 
defendant  in  error.) 

Mr.  Juttiee  Stronc  delivered  the  opinion  of 
the  court: 

Though  the  exceptions  found  in  this  recoid 
are  numerous,  the  questions  wliich  they  present 
are  few.  If  the  answers  given  to  the  reqnesM 
of  the  plaintiff  for  instructions  to  the  Jury  wen 
correct,  it  is  certain  that  the  objections  made 
by  him  to  the  admission  of  evidence  were  on- 
founded.  Those  objections  were  all  baaed  upon 
the  assumption  that  the  evidence  offeied 
was  immaterial  and  irrelevant  to  the  iasae. 
Whether  the  assumption  was  well  grounded 
will  be  seen  when  we  consider  the  law  of  the 
case  as  expounded  in  the  charge  to  the  Jury. 
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The  plaintiff  gubmittcd  twelve  propositions, 
which  he  asked  should  be  f^iven  to  the  jury  as 
instructions.  The  first  was,  in  substance,  that 
the  deed  of  May  8th.  1849,  from  the  plaintiff 
to  the  defendant,  did  not  pass  the  estate  ac- 
ooired  by  the  plaintiff  under  the  patent  from 
the  United  States  made  subsequently,  to  wit: 
on  the  8th  of  October,  A.  D.  1849,  and  that  it 
would  not  have  passed  the  estate  had  the  plaint- 
iff attained  his  majoritv  before  the  deed  was 
made.  It  is  a  general  rule,  that  when  one  makes 
a  deed  of  land,  covenanting  therein  that  he  is 
the  owner,  and  subsequently  acquires  an  out- 
standing and  adverse  title,  his  new  acquisition 
inures  to  the  benefit  of  his  grantee,  on  the  prin- 
ciple of  estoppel.  As  the  deed  of  the  plaintiff 
In  this  case  contained  an  assertion  that  he  was 
well  seised  in  fee,  and  had  good  right  to  sell 
and  convey  in  fee,  it  would  not  be  diflScult, 
were  it  necessary,  to  show  that  in  taking  the 
patent  he  was,  in  law,  acting  for  his  grantee. 
But  it  is  not  necessary  to  rely  upon  that  princi- 
ple. The  evidence  in  the  case  was,  that  prior 
to  his  deed  to  the  defendant,  to  wit:  on  the  2l8t 
of  February,  1849,  he  had  bought  the  land  from 
the  government,  and  had  paid  all  the  purchase 
money.  The  patent  subsequently  given  to  him 
was,  therefore,  not  a  new  acquisition  of  title. 
It  was  only  a  confirmation  of  the  right  which 
lie  bad  acquired  before  the  deed  was  made. 

Bat  it  is  argued,  on  behalf  of  the  plaintiff, 
that  the  deed  was  inoperative,  because  it  was 
forbidden  by  the  12th  section  of  the  Act  of 
Congress  of  September  4,  1841  (5  Stat,  at  L., 
456),  which  granted  preemption  rights,  and  en- 
acted that  any  grant  or  conveyance,made  before 
the  entry  of  the  land,  shall  be  null  and  void,  ex- 
cept in  the  hands  of  bona  fide  purchasers  for  a 
valuable  consideration.  To  this  it  may  be  an- 
swered, that  neither  that  Act  nor  the  Acts  of 
May  29.  1880,  and  January  33.  1832,  have 
any  application  to  the  present  case.  They  re- 
late to  preemptive  rights  conferred  upon  actual 
settlers.  The  plaintiff  did  not  enter  the  land 
in  dispute  under  either  of  these,  and  no  Act  of 
Congress  deprived  him  of  the  power  to  sell  and 
convey  after  he  had  made  an  entry  and  paid  all 
the  purchase  money,  though  before  he  had  re- 
ceived his  patent.  The  court  could  not  then 
have  affirmed  the  proposition  which  the  pont- 
iff submitted. 

His  second  point  was,  that  the  deed  was  void 
because  made  by  the  plaintiff  during  his  minor- 
ity. This  the  court  refused  to  affirm.  What- 
ever may  have  been  the  doubts  once  entertained, 
it  has  long  been  settled  that  the  deed  of  an  in- 
fant, being  an  executed  contract,  is  only  voida- 
ble at  his  election;  (hat  it  is  not  void.  It  oper- 
ates to  transmit  the  title.  And  there  are  some 
cases,  of  which  the  present,  in  one  aspect  of 
it,  may  possibly  have  been  one,  in  which  such 
a  deed  is  held  to  be  not  even  voidable.  They 
are  thoee  in  which  the  in  f ant ,  by  making  the  con- 
veyance, does  only  what  the  law  would  ha vecom- 
pelied  him  to  do.  Zoueli  v.  Panont,  3  Burrow, 
1794.  Whether  this  was  such  a  deed  need  not 
be  considered;  for  conceding  that  it  was  not, 
clearly  it  was  not  void. 

The  third  proposition  of  the  plaintiff  does 
not  appear  in  the  re(*ord. 

The  fourth  and  fifth  were  affirmed,  and  the 
mxth  was  answered  correctly. 

The  minority  of  the  plaintiff  at  the  time 
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when  he  made  his  deed  to  the  defendant  was 
an  admitted  fact,  and  this  suit  was  an  attempt 
to  avoid  the  deed.  The  evidence  disclosed  noth- 
ing that  could  amount  to  an  avoidance  of  the 
d^  before  the  suit  was  brought;   nothing 
which  the  law  recognizes  as  an  act  of  avoid- 
ance.   The  struggle  at  the  trial  was  over  the 
question,   whether  the  plaintiff  had  not  con- 
firmed the  deed  after  he  came  of  age?  He  con- 
tended, and  he  asked  the  court  so  to  instruct  the 
jury,  that  an  act  of  affirmance  must  be  of  as 
solemn  a  character  as  the  deed  itself.    This  in- 
struction the  court  declined  in  terms,  stating, 
however,    that  mere   acquiescence,   however 
long,  if  short  of  the  statutory  period  of  limita- 
tions, is  not  sufficient,  and  that  an  act  of  con- 
firmation, if  not  equally  solemn  with  the  deed, 
must  be  of  such  a  solemn  and  undoubted  nat- 
ure, of  such  a  clear  and  unequivocal  character, 
as  to  establish  a  clear  intention  to  confirm  the 
deed  after  a  full  knowledge  that  it  was  void- 
able.   Certainly  this  was  all  that  the  plaintiff 
'had  a  right  to  demand.    There  is  a  well  recog- 
nized distinction  between  the  nature  of  those 
acts  which  are  necessary  to  avoid  an  infant's 
deed,  and  the  character  of  thoee  that  are  suf- 
ficient to  confirm  it.  The  authorities  frequent- 
ly assert  that  such  a  deed  cannot  be  avoided 
except  bv  some  act  equally  solemn  with  the 
deed  itself.    Some  assert  that  it  cannot  be  done 
by  anythingshort  of  an  entry ;  and  this  whether 
the  deed  operates  by  livery  of  seisin,  or  trans- 
mits the  title  by  virtue  of  the  Statute  of  Uses. 
Others  hold  that  it  may  be  avoided,  without  a 
previous  entry,  by  another  deed  made  to  a  dif- 
ferent grantee.    But  all  the  authorities  recog- 
nize the  doctrine,  that  acts  which  would  be  in- 
sufficient to  avoid  such  a  deed  may  amount  to 
an  affirmance  of  it.    While,  generally,  it  has 
l>een  held  that  mere  acquiescence,  though  long 
continued,  will  not  suffice;  yet  even  that,  in 
connection  with  other  ciroumstances,  may  es- 
tablish a  ratification.     Greringer  v.  The  Leuee 
of  Wdeh,  15  Ohio,  198;  Drake  v.  Barruay,   5 
Ohio,  251;  F»rmt»(m  v.  BeU,  17  Missouri,  847; 
Boftvrieky.  Auane,  3  N.  Y..  53.     And,  where 
an  infant  had  sold  land,  and  after  coming  of 
age  saw  the  purchaser  making  large  expendi- 
tures in  valuable  improvements  upon  the  land 
sold,  and  said  nothing  in  disaffirmance  for  four 
years  (facts  very  like  those  appearing  in  this 
case),  it  was  held  that  the  circumstances  were 
not  such  as  to  excuse  this  long  silence,  and 
there  being  evidence  that  after  he  had  reached 
twenty-one  years  of  age  he  had  said  that  he 
had  sold  the  land,  had  been  paid  for  it,  and 
was  satisfied,  and  had  authorized  an  offer  to 
purchase  it,  it  was  ruled,  as  a  legal  conclusion, 
that  he  had  confirmed  his  deed.     Wheaion 
V.    Ekut,  5  Yerg.,   41-62.     So   in   WcMaee't 
Le»»ee  v.  Lewis,  4  Harr.,  76,  it  was  adjudged 
that  an  infant's  acquiescence  in  his  deed  for 
four  years  after  he  came  of  age,  in  view  of  ex- 
tensive improvements  made  upon  the  property, 
amounted  to  a  confirmation.    See.  also.  Hart- 
man  V.  Kendall,  4  Indiana,  405. 

There  is  reason  for  this  distinction  between 
the  effect  of  acts  In  avoidance  and  that  of  acts 
of  confirmation.  We  have  seen  that  an  infant's 
deed  is  not  void;  it  passes  the  title  of  the  land 
to  his  grantee.  Now,  if  the  deed  be  avoided 
the  ownership  of  the  land  is  re-transferred.  The 
seisin  is  changed.    There  is  fitness  in  a  rule 
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that  title  to  land  shall  not  pass,  by  acts  leas  sol- 
emn than  a  deed;  that  its  owaership  shall  not 
be  devested  by  anything  inferior  to  that  which 
conferred  it.  On  the  other  hand,  a  confirmation 
paases  no  title;  it  effects  no  change  of  property ; 
it  disturbs  no,  seisin.  It  is,  therefore.  itseU  an 
act  of  a  character  less  solemn  than  is  the  act  of 
ayoiding  a  deed,  and  it  may  well  be  effected 
in  a  less  formal  manner. 

By  the  seventh  proposition  the  court  was 
askei  to  instruct  the  jury  that  there  was  no 
evidence  of  any  confirmation  of  the  deed  by  the 
plaintiff  after  be  came  of  age,  and  that  the 
evidence  showed  no  ^rmance.  Whether  the 
evidence  showed  an  afilrmance  or  not  was  a 
question  for  the  jury  and  not  for  the  court,  if 
there  was  any  tending  to  show  it ;  and  that  there 
was,  is  beyond  doubt.  Had  there  been  nothing 
more  than  the  lease  of  a  part  of  the  land  con- 
veyed, a  lease  made  by  the  defendant  to  the 
plaintiff,  with  others,  on  the  8ih  of  May,  1854, 
it  would  have  been  impossible  for  the  court  to 
have  withheld  from  the  jury  the  inquiry  whether 
the  plaintiff  had  not  confirmed  his  deed,  or  to 
have  declared  there  was  no  evidence  of  con- 
flrmation.  True,  the  lease  was  not  for  the  par- 
ticular parts  of  the  land  conveyed  by  the  deed 
which  are  the  subjects  of  the  present  suit,  but 
it  was  still  very  significant.  The  defendant 
held  the  part  demised  b^  the  same  title  by  which 
he  claims  the  lots  now  m  dispute,  to  wit:  under 
the  plaintiff's  deed.  He  held  by  no  other  right. 
If  the  deed  was  effective  to  assure  to  him  the 
premises  demised,  it  was  equally  so  to  protect 
him  in  the  ownership  of  the  lots,  'for  it  conveyed 
the  whole  property,  the  lots  and  the  demised 
premises.  When,  therefore,  the  plidntiff  signed 
and  sealed  the  lease,  he  acknowledged  by  a 
solemn  act  that  the  defendant  rightfully  held 
under  the  deed.  It  might  well  &ve  been  in- 
ferred from  this  that  he  intended  to  assent  to 
the  conveyance  he  had  made.  There  was  other 
evidence  of  ratification,  but  thissufflces  to  show 
that  the  plaintiff's  proposition  was  inadmissible. 

The  eighth  and  tenth  points  relate  to  some 
evidence  that  had  been  given,  tending  to  show 
an  employment  of  the  plaintiff  by  the  defendant 
to  enter  the  land  for  Mm,  and  that  the  plaintiff 
paid  for  it  with  the  defendant's  money,  furnished 
to  him  for  that  purpose.  The  court  was  asked 
to  instruct  the  jury  that  no  trust  or  agency  had 
been  shown  which  could  have  t>een  enforced. 
We  do  not  perceive  how  the  court  could  right- 
fully have  afibmed  what  was  asked.  An  infant 
may,  undoubtedly,  be  a  trustee,  and  be  com- 
pelled to  execute  his  trust.  Especially,  if,  after 
he  came  of  age,  he  affirms  the  trust,  and  ratifies 
the  acts  which  he  did  in  accordance  with  the 
trust,  will  it  be  out  of  his  power  to  deny  tliat 
any  trust  ever  existed.  But  we  need  not  dis- 
cuss this  subject;  it  is  of  small  importance  to 
the  case.  It  is  enough  that,  in  our  opinion, 
it  was  not  for  the  court  to  deny  that  there  had 
been  a  resulting  trust,  and  had  they  denied  it 
the  plaintiff  would  have  gained  nothing.  The 
controlling  question,  the  one  submitted  to  the 
Jury,  was,  whether  he  had  conveyed  his  inter- 
est, whatever  it  might  have  been,  to  the  de- 
fendant,and  whether  he  had  confirmed  liis  con- 
veyance after  he  attained  his  majority. 

The  ninth  request  for  instruction  presented 
an  abstract  question  not  raised  by  anything  in 
the  case.  The  court  did  well  to  decline  answer- 
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ing  it.  Certainly  It  should  not  have  been  if- 
firmed. 

The  eleventh  proposition  was  affirmed,  and 
the  twelfth  was  correctly  answered,  a*  we  hare 
shown  in  our  remarks  upon  the  aevenUi. 

We  have  thus  reviewed  the  entire  record  snd 
have  found  no  error.  If  anything  has  been 
left  unnoticed  it  la  because  we  consider  it  un- 
important. The  plaintiff  has  himself  well 
summed  up  the  case  by  stating  that  tliere  in 
but  two  questions  presented  by  it:  "  Fint,  wm 
the  deed  of  May  8.  1849,  void  by  reason  of  iu 
contravening  the  Act  of  Congress  of  September 
4,  1841,  or  ineffectual  to  pass  the  subsequent!; 
acquireid  title  and  estate  of  the  plaintiff  under 
the  patent  of  October  8, 1849?  Second,  if  Uh 
deed  was  merely  voidable  by  reason  of  the  in- 
fancy of  the  grantor,  did  he,  after  he  came  of 
age,  affirm  itf'  The  first  we  have  answered  in 
the  negative,  and  the  second  was  properly  sab- 
mitted  to  the  Jury. 

Thejudgmeni  of  the  (Xreuit  Court  it  affirmti, 
unth  eottt. 

Clted-IQS  IT.  Sm  812;  81  Minn.,S0O;  64  Mo.,  88:11 
Am.  Kep.,  it&  (118  Mass.,  368) ;  28  Am.  Bep..  Ut  (B 
W.  Va.,  7D) ;  M  Am.  Bep.,  270  (88  Ind.,  87). 


THE    STEAM    PROPELLER    CORSICA. 
HER  TACKLE,  btc.,  Trb  BarruH  ard 
North   Amsxicks    Stkam   Packkt  Cox- 
part,  Cliumant,  Appt., 
e. 
SAMUEL  SCHUYLER 

(See  S.  C, "  The  Conica,"  8  Wall.,  SXMBU 

RvUt  tf  namgatiotv—eoaition. 

If  two  ships  under  steam  are  croaalnf  so  u  to  In- 
volve risk  of  ooUtslon,  the  one  whlcb  has  the  atlier 
on  her  starboard  side  shall  keep  out  of  ths  war. 

It  la  the  duty  of  the  latter  ship  to  keep  on  btr 
course.  If  She  does  not  she  is  Ual>le  for  damsfretlf  > 
ooUlsion  thereby  occurs. 

[No.  171.] 
Argued  Apr.  It,  1870.    Decided  Apr.  SO,  1S70 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Me« 
York. 

The  libel  in  this  case  was  filed  agdnst  The 
Corsica,  in  the  District  Court  of  the  Doited 
States  for  the  Southern  District  of  New  York, 
for  the  recovery  of  dama^  oocasioiied  byaool- 
lision  of  said  propeller  with  the  libelant's  staui- 
boat,  America. 

The  decree  of  the  district  court  in  favor  of 
the  libelant  for  $80,500  and  coats,  wasaffinned 
on  appeal  by  the  circuit  court.  Whereupon  the 
case  wss  brought  here  by  appeal. 

A  further  statement  of  the  case  appears  is 
the  opinion  of  the  court. 

Mr.  D.  D.  Iiord,  for  appellant. 

Mr.  C.  Van  Santvoordi  for  appellee: 

On  the  respective  courses  of  the  steamen  w 
they  were  approaching.  The  Corsica  proceediag 
down  past  the  pier  to  which  The  America  wt* 
bound,  and  heading  straight  down  the  river, 
and  The  America  standing  across  and  up  Um 

NoTK.— CoBteion ;  rule*  for  atiMing;  tUanf 
nutting  tUamtr.  See  note  to  WUUamsoa  v.  Buntt. 
M  U.  S.  (18  How.),  101. 
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river,  on  a  course  crossing  that  of  The  Corsica, 
it  was  ^e  duty  of  The  America  to  keep  out  of 
the  way,  and  of  The  Corsica  to  keep  her  course. 

See  Act  to  prevent  collisions  on  the  water, 
Apr.  29.  1864,  Stat,  at  L.,  p.  S8,  Arts.  14,  18. 

Arts.  14,  18,  English  and  French  regulations 
for  preventing  cfulialons  at  sea  in  the  same 
woroB. 

The  Rom,  i  W.  Rob.,  5,  for  the  import  of  the 
expression,  "(rive  way." 

The  exprrssion  in  the  above  rule,  "  keepout 
of  the  way."  is  of  the  same  import,  and  made 
it  obligatory  on  The  America  as  having  The 
Corsica  on  herMtarboard  side,  to  stop  and 
back,  to  let  The  Corsica  pass  on  her  course  and 
tiien  go  in  under  her  stern,  and  not  acroES  The 
Corsioa's  bow. 

The  America's  pilot  understood  this,  and  if 
the  master  and  pilot  of  The  Corsica  bad  been 
as  well  instructed,  there  would  have  been  no 
collision. 

Upon  the  courses  tried  by  the  maritime  rule, 
as  well  settled  and  understood  before  the  en- 
actment of  the  said  Act  of  Congress,  The  Cor- 
sica falls  in  the  same  condemnation  for  star- 
boarding when  she  should  have  kept  on  her 
course  or  ported. 

3%<  Duke  of  SutMX,  1  Wm.  Rob.,  874;  Me- 
Cord  V.  The  Johiuon,  in  this  court,  and  cases 
cited  by  theUbelant,  1  R.  S.  N.  Y..  8d  ed.,  1859. 

There  can  be  no  pretense  of  special  circum- 
stances in  this  case,  rendering  a  departure  from 
the  above  rule  necessary  in  order  to  avoid  im- 
mediate danger ;  and  exceptions  are  not  favored, 
because  increasing  the  dangers  of  navigation. 

See,  81.  John  v.  Paine,  10  How.,  682. 

Mr.  JtuUee  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  Southern  District  of  New  York,  affirming 
a  decree  of  -the  District  Court  of  said  district. 
The  appellee,  as  owner  of  the  steamer  America, 
libeled  the  steam  propeller,  Corsica,  for  dam- 
ages incurred  by  a  collision  of  the  two  vessels  in 
the  harbor  of  New  York,  0n  the  9th  day  of 
September,  1865,  about  one  o'clock  P.  M. 

Thepleadings  and  evidence  in  the  case  show 
that  The  Corsica,  one  of  the  steamers  of  the 
Cunard  Line,  having  just  steamed  out  from 
her  dock,  preparatory  to  her  outward  passage, 
had  turned  her  stem  southwardly,  and  was 
proceeding,  at  a  distance  of  about  three  or  four 
hundred  yards  from  the  line  of  the  Jersey  City 
wharves,  straight  down  the  river  towards  the 
Narrows.  The  evidence  as  toher  speed  is  contra- 
dictory. Her  master  says  about  five  or  six 
knots  an  hour;  the  master  of  The  America  says 
eight  or  nine  knots,  and  the  pilot  seven  or  eight 
nules.  The  chief  engineer  of  The  Corsica  says 
she  was  gradually  increasing  her  speed,  and 
had  got  up  to  fifteen  revolutions  per  minute; 
that  at  full  speed  she  made  twenty  five  revolu- 
tions and  ten  knots  an  hour.  Fifteen  revolu- 
tions would,  therefore,  make  about  six  knots, 
which  is  equivalent  to  seven  miles  an  hour.  A 
number  of  vessels  were  at  anchor  on  the  wester- 
ly side  of  the  river,  and  some  to  the  east; 
amongst  others  were  two  ships  nearly  opposite 
the  Battery,  one  a  little  southerly  of  the  other. 
Whilst  The  Corsica  was  thus  starting  on  her 
course.  The  America  came  around  the  Battery 
from  the  East  River,  at  a  speed .  of  about  six 
Bee  0  Wall. 


miles  an  hour,  passed  between  the  two  ships 
above  mentioned,  and  directed  her  course  across 
the  river  in  a  diagonal  line,  making  for  her 
wharf  in  Jersey  City,  where  she  was  accustomed 
to  take  in  coal  and  water.  Her  course  lay 
across  that  of  The  Corsica,  and  the  men  on  the 
two  vessels  each  saw  the  approach  of  the  other 
when  they  were  about  400  or  500  yards  apart. 


»'=s:b\ 


A— Corsica.  B— Oorslca,  Just  before  starboard- 
ing. 0— Ameri<»,  Just  before  Coreica  starlraarded. 
D— America,  wbnn  first  seen.  B— First  course. 
F— Two  points.    G— Three  points.  H— Four  points. 

From  the  course  the  vessels  were  respectively 
pursuing,  the  one  southerly,  nearly  in  line  with 
the  river,  and  the  other  northwesterly,  in  a 
diagonal  line,  The  Corsica  was  oOtbe  starboard 
bow  of  The  America,  and  the  latter  was  off  the 
larboard  bow  of  The  Corsica.  Both  being 
steamers,  and  standing  on  an  equal  footing, 
they  were  subject  to  the  following  rule,adopted 
by  Congress  in  the  Act  of  April  29th,  1864 
(IS  Stat,  at  L.,  60): 

"  If  two  ships  under  steam  are  crossing  so  as 
to  involve  risk  of  collision,  the  ship  which  has 
the  other  on  her  own  starboard  side  shall  keep 
out  of  the  way  of  the  other." 

This  rule  made  it  the  duty  of  The  America 
to  keep  out  of  the  way  of  The  Corsica;  and,  by 
implication,  the  corresponding  and  reciprocal 
duty  of  The  Corsica  to  keep  on  her  course.  It 
can  hardly  be  doubted  from  the  evidence,  taken 
together,  that  had  The  Corsica  kept  on  her 
course,  the  collision  would  not  have  occurred. 
The  diagrams  furnished  by  the  counsel  for  the 
appellants  render  this  fact  very  clear  and  de- 
monstrable. But,  instead  of  doing  this,  the 
persons  in  charge  of  The  Corsica,  just  l>efore 
the  collision  occurred,  prdered  her  helm  hard 
a-8tarboard,and  thus  turned  her  right  upon  The 
America,  which,  as  in  duty  bound,  was  back- 
ing out  of  her  way.  It  is  so  apparent  that  this 
was  the  immediate  cause  of  the  disaster  that  it 
casts  the  burden  of  proof  upon  the  appellants 
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to  show  a  sufficient  cause  in  the  conduct  of 
The  America  to  justify  such  a  sudden  cbanee 
of  course.  We  have  carefully  examined  the 
testimony  to  see  if  anything  of  the  kind  was 
elicited,  and  have  failed  to  find  it.  It  is  ad- 
mitted by  the  pilot  of  The  A.merics  that  his 
first  intention  was  to  pass  ahead  of  The  Corsica; 
but  seeing  that  it  was  risky,  he  took  the  more 
prudent  course  of  stopping  and  backing.  The 
master  of  The  Corsica  says,  in  effect,  that  The 
America  bad  got  right  ahead  of  him,  in  his  way, 
and  he  was  obliged  to  turn  to  the  left  as  the 
best  means  of  avoiding  or  diminishing  the 
danger.  Now,  the  diagram  of  the  courses  of 
the  two  vessels  shows  that  this  could  not  have 
been  so,  until  The  Corsica  had  herself  changed 
her  course.  And  the  master  of  The  Corsica 
admits  that  instead  of  keeping  her  course,  her 
helm  was  starboarded.and  her  course  was  altered 
two  points,  for  the  purpose  of  passing  under 
the  stem  of  The  America,  soon  after  the  latter 
vessel  was  discovered.  This,  if  so,  was  the 
first  error.  It  was  the  business  of  The  Corsica, 
as  we  have  seen,  to  have  kept  on  her  course. 
After  this,perceivingthedaDger  she  had  brought 
upon  herself,  her  helm  was  again  starboarded, 
and  the  collision  ensued.  According  to  the 
master  of  The  Corsica's  own  account,  therefore, 
the  accident  occurred  in  conseouence  of  her 
assuming  to  perform  the  duty  which  devolved 
on  The  America  under  the  Congressional  rule 
above  quoted. 

It  is  also  evident  that  The  Corsica  was  under 
considerable  headway  when  the  collision  oc- 
curred. The  force  of  the  blow  proves  this. 
The  America  did  not  contribute  to  the  effect  of 
the  blow,  for  the  weight  of  the  evidence  is, 
that  she  was  backing  away  from  The  Corsica 
at  the  time.  The  fact  is,  that  the  latter  vessel 
was  under  too  much  speed  for  the  place  she 
was  in — a  crowded  hartx)r,  spotted  with  vessels 
at  anchor  and  in  motion.  This  made  her 
headway  uncontrollable,  and  accounts  for  the 
fact  that,  although  her  officers  tried  to  check 
her  speed,  they  were  only  very  partially  suc- 
ceesful. 

We  are  satisfied  that  the  decree  of  the  Circuit 
Court  was  right,  and  ought  to  be  affirmed. 

Dw^ree  affirmed. 

Aff•g^-«  Blatcbf.,  190. 

Cited— 1  Bro.,  24S;  6  HuKbes,  VU. 


JOEL  C.  GREEN,  M.  H.  MEDARY  et  al., 
Plff*.  in  Err., 

UNITED  STATES. 
(See  8.  C, »  WaU.,  866-658.) 

Parties  may  be  witne»te»,  in  aetioni  bg  United 
State*. 

The  Act  of  July  2, 18(!4,  admitting  parties  as  wit- 
nesses, applies  to  trials  In  which  the  United  Stateii 
Is  a  party,  as  well  as  those  between  private  persons. 

In  such  actions  the  parties  may  t>e  witnesses. 
[No.  155.] 
SubTTutiedJifar.  30, 1870.  Decided  Apr.  30,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 
This  was  an  action  of  debt  brought  by  the 
United  States  in  the  court  below  against  the 
principal  and  seven  sureties  on  the  official  bond 
of  Joel  C.  Green,  as  pension  agent  at  Cincin- 
nati, to  recover  a  balance  claimed  to  be  due  to 
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the  United  States,  on  the  adjustmrat  of  his  ac- 
counts at  the  Treasury,  with  interest  thereon. 

On  the  trial,  a  verdict  and  judgment  were 
rendered  for  plaintiffs;  whereupon  certain  de- 
fendants took  a  bill  of  ezcepaons,  and  aoed 
out  this  writ  of  error. 

Mr.  Charlea  Fox,  for  pldntiffs  in  error: 

By  the  Code  of  Ohio,  3  Swan,  &C.,  1085, 
it  Is  provided  that  no  person  shall  be  disqaali- 
fled  from  testifying  in  any  civil  action,  by  rem- 
son  of  his  interest  In  the  event  of  the  same,  as 
a  party  or  otherwise. 

In  Wright  v.  Baltt,  3  Black.  68«  <«7  U.  &. 
XVII.,  365),  this  court  reversed  the  judgiment 
of  the  circuit  court,  because  the  judge  had  re- 
fused to  permit  a  party  to  the  suit  in  that  court 
to  testify  in  the  case.  The  Supreme  Court 
then  holding,  as  it  had  always  previously  bdd, 
that  the  local  laws  of  the  State  in  which  the 
case  is  tried  declaring  what  evidence  should  be 
used,  is  binding  upon  the  courts  of  the  Uidtod 
States. 

We  clum  that  the  Government  is  as  much 
bound  by  the  language  of  a  statute  regulating 
the  admission  of  evidence  in  civil  suits  wbvre  il 
is  a  party,  as  any  individual,  in  the  absence  of 
any  express  stipulation  contained  in  the  statute: 
In  fact,  it  ought  to  be  bound,  unless  it  provides 
that  it  shall  not  apply  to  cases  in  which  the 
United  States  is  a  party. 

The  case  of  AttyOen.  v.  Badtaff,  10  Bxcfa.. 
84,  referred  to  in  Jonet  v.  17.  fl,  1  Ct.  of  CI.. 
894,  fully  establishes  our  view  of  tlie  law.  In 
that  case  the  court  was  unanimous  in  the  opin- 
ion, that  if  Uiat  was  a  civil  case,  the  party  was 
competent. 

We  claim  the  Act  of  Congress,  not  having 
excepted  the  United  States  in  civil  suits,  it  is 
not  proper  for  this  court  to  make  the  extxp- 
tion.  To  do  so,  would  be  to  make  the  law.  not 
to  administer  it. 

Ue»»r».  E.  R.  Boar,  Atty-Qen.,  and  ^7.  A. 
Field,  AMtitUmt  Atty-Oen.,  for  the  Dnited 
States: 

The  Statutes  of  the  United  Sutes  relating  to 
the  competency  ofthe  witnesses  offered  are: 
The  84th  section  of  the  Act  of  Sep.  24,  1788  (1 
Stat,  at  L.,  93),  the  effect  of  which,  in  making 
parties  admiasible  as  witnesaes  in  courts  of  tlw 
United  Stales,  held  within  a  State  whose  laws 
admit  them  as  witnesses,  has  been  determined 
by  this  court  in  Vanee  v. '  Campbell,  1  Black, 
437  (68  U.  S.,  XVII.,  168);  Hauttkneeht  r. 
Glaypool,  1  Black,  431  (66  U.  8..  XVII.,  178); 
Wright  V.  Bale*.  3  Black,  686  (67  U.  8. ,  XVIL. 
364);  Ryan  r.  Bindl^,  1  Wall.,  67  (68  U.  8., 
XVII.,  560). 

The  Statutes,  both  of  the  United  Statea  and 
of  Ohio,  were  plainly  intended  to  confer  the 
same  privilege  on  both  parties  to  a  suit.  In 
King  v.  Barrett,  11  Ohio  St.,  364,  the  Supreme 
Court  of  Ohio  says  of  the  Code,  that  "It  dear- 
ly aims  to  give  each  party  an  equal  standing  in 
court,  in  respect  to  evidence."  Do  these  pro- 
visions of  the  laws  of  the  United  States,  <»-  of 
Ohio,  as  adopted  by  the  laws  of  the  United 
States,  embrace  parties  defendants  to  a  suit  by 
the  United  States,  a  party  plaintiff  that  cannot 
testify  T 

In  Jone*  v.  U.  8.,  1  Kott  &  H.,  884,  it  was 
held,  that  a  claimant  could  not  testify  as  a  wit- 
ness in  his  own  behalf,  in  a  suit  against  the 
United  States  In  the  Court  of  Claims  partly  on 
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the  ground  that  the  United  States  is  not  within 
the  purview  of  the  statutory  provisions,  named. 
The  opinion  contains  the  authorities  on  the  ap- 
plication and  modification  of  the  doctrine  tliat 
"The  King  is  not  bound  by  any  Act  of  Parlia- 
ment, unless  he  be  named  therein  by  special 
and  particular  words." 

Mr.  JtuHet  Bradley  delivered  the  opinion 
of  the  court: 

TlUs  is  an  action  of  debt  brought  by  the 
United  States  against  Joel  C.  Oreen  and  the  of- 
ficial sureties  on  his  bond  as  agent  for  payment 
of  pensions  at  Cincinnati.    Seven  sureties  were 
named  in  the  bond,  all  of  whom  executed  it. 
The  defendants  charge  the  sureties  besides  fil- 
ing a  Joint  plea  of  non  est  factum.  Each  filed 
separate  special  pleas:  first,  to  the  effect  that 
they  signed  a  writing  whilst  the  same  was  in 
blank  as  to  the  names  of  the  obligors,  at  the 
request  of  the  principal,  Joel  C.  Oreen,  upon 
the  assurance  and  agreement  that  it  should  also 
be  rigned  and  sealed  by  other  parties  (named  in 
Ute  plea),  as  joint  obligors  with  the  defendants, 
and  should  not  be  delivered  as  a  bond  until 
signed  and  sealed  by  said  persons ;  that  those 
outer  persons  never  did  sign  the  same :  and  that 
the  defendants  never  would  have  executed  the 
imnd,  except   upon  the  condition  that  Utey 
should  sign.    A  second  plea  averred  that  the 
bond  was  signed  whilst  it  was  in  blank,  as  to 
the  names  of  the  obligors,  on  the  conditions 
above  named,  and   being  thus   signed,  was 
left  with  Joel  C.  Oreen  as  an  escrow,  to  be  by 
him  delivered  to  the  plaintiff,  in  case  it  should 
be  executed  by  the  other  persons  named,  and 
not  otherwise;  but  that   those  other  persons 
never  did  sign  the  bond,  and  it  never  was  de- 
livered as  a  valid  bond  of  the  defendants  and 
thereby  became  wholly  annulled  and  vacated. 
To  these  special  pleas,  the  plaintiff  demurred, 
but  the  demurrers  were  overruled,  to  whicli 
overruling  the  District  Attorney  excepted,  and 
the  exception  was  entered  of  record:  and  tiiere 
upon  replications  were  filed  and  issue  joined  on 
the   plea.    The  replications  denied  that  the 
bonds  were  signed  in  blank,  as  pleaded;  denied 
any  legal  subsisting  agreement  whereby  Oreen 
was   to   obtain  the  signature  of  the  persons 
named  in  the  plea:  and  averred  that  the  defend- 
ants delivereo  the  bond  without  giving  the 
plaintiffs  any  notice  that  it  was  imperfect,  but 
on  the  contrary,  delivered  it  as  a  full  and  com- 
plete obligation. 

Upon  these  issues  the  parties  went  to  trial, 
and  a  verdict  was  found  for  the  plaintiffs,  for 
several  thousand  dollars.  On  this  trial  the  de- 
fendants offered  one  or  more  of  their  number 
to  prove  the  facts  set  up  in  their  pleas;  but  the 
court  rejected  the  witnesses,  on  the  ground  that 
they  were  parties  defendant  to  the  action,  and 
the  Government,  being  plaintiff,  could  not  tes- 
tify. To  this  rulinK  a  bill  of  exceptions  was 
taken,  and  a  writ  of  error  brought  to  this  court. 
By  the  8d  section  of  the  Act  of  Congress 
passed  July  a,  1864  (18  Stat,  at  L.,  851).  it  U 
provided  "That  in  the  courts  of  the  United 
States  there  shall  be  no  exclusion  on  account  of 
color;  nor  in  civil  actions,  because  he  is  a  party 
to  or  interested  in  the  issue  tried."  This  sec- 
tion is  amended  by  an  Act  passed  March  8, 
1865  (18  Stat,  at  L.,  538),  br  the  addition  of  the 
following  proviso:  "Provided  that,  in  actions 
See  9  Wall. 


by  or  against  executors.administrators  or  guard- 
ians, in  which  judgment  may  be  rendered  for 
or  against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other,  as  to  any  transac- 
tion with,  or  statement  by  the  testator,  intestate 
or  ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  required  to  testify  thereto  by 
the  court." 

The  trial  in  this  case  took  place  in  June,1866, 
after  the  passage  of  the  above  Acts. 

We  see  no  reason  why  these  Acts  should  not 
be  applied  to  trials  in  which  the  United  States 
Is  a  party,  as  well  as  those  l)etween  private 
persons.  The  express  exception  of  executors, 
administrators,  and  guardians  would  seem,  by 
necessary  inference,  to  leave  all  other  suitors 
under  the  operation  of  the  law.  It  is  urged 
that  the  Oovemment  is  not  bound  by  a  law  un- 
less expressly  named.  We  do  not  see  why  this 
rule  of  construction  should  apply  to  acts  of  leg- 
islation which  lay  down  general  rules  of  pro- 
cedure in  civil  actions.  The  very  fact  that  it 
is  confined  to  civil  actions  would  seem  to  show 
that  Congress  intended  it  to  apply  to  actions  in 
which  the  Oovemment  is  a  party,  as  well  as 
those  between  private  persons.  For  the  United 
States  is  a  necessary  party  in  all  criminal  ac- 
tions, which  are  excluded  ex  «t  termini;  and  if 
it  had  been  the  intent  to  exclude  all  other  ac- 
tions in  which  the  Oovemment  is  a  party,  it 
would  have  been  more  natural  and  more  ac- 
curate to  have  expressly  confined  the  law  to  ac- 
tions in  which  the  Oovemment  is  not  a  party  in- 
stead of  confining  it  to  civil  actions.  It  would 
then  have  corresponded  precisely  with  such  in- 
tent. Expressed  as  it  is,  the  intent  seems  to  em- 
brace, instead  of  excluding.ci  vil  actions  in  which 
the  Government  is  a  party.  Nothing  adverse  to 
this  view  can  be  gathered  from  the  exceptions 
made  in  the  Amendment  passed  in  1865.  These 
exceptions  only  relate  to  evidence  of  transactions 
with,  or  statements  by,  a  deceased  party  (who 
cannot  testify),or  by  a  part^  under  guardianship. 
In  this  case  no  transactions  with,  or  state- 
ments of,  the  agents  of  the  United  Slates  were 
attempted  to  be  proved  by  the  defendants  who 
were  called  as  witnesses;  nothing  but  conversa- 
tions between  the  defendants  themselves.  We 
think  the  witnesses  were  competent  under  the 
Act,  and  that  the  court  erred  in  rejecting  them. 

Fbr  thit  reason  the  judgment  must  be  retersed 
and  a  new  trial  amirded. 

The  court,  however,  deem  It  proper  to  say 
that  they  have  grave  doubts  whether  the  facts 
set  up  in  the  special  pleas,  and  offered  to  be 
proved  by  the  witnesses  constitute  a  valid  de- 
fense to  the  action.  But  as  this  point  was  not 
discussed  by  counsel,  we  refrain  from  express- 
ing any  opinion  upon  it. 

Cltod-16Wall..3;  106  U.  S.,  881;  1  Dill.,  1M;M 
Bank.  Heg.,  341 ;  2  Low.,  IM. 


E.  E.  DOWXHAM  amd  HENRY  OREEN, 
Partners,  as  Downham  &  Co.,  PCffs.  in  Err., 

THE  CITY  COUNCIL  OP  ALEXANDRIA. 

(Sees.  C,  8  Wall.,  659-661.) 
Virginia  Act,  valid— writ  of  error,  to  vluU  state 
courts.  ^ 

Note.— TFhot  is  "Jinal  decree"  or  Judgment  of 
state  or  other  court  f rum  which  appeal  lies.  See  note 
to  Olbbons  v.  Ogden,  10  U.  S.  (6  Wheat.),i48. 
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SUPBEMB  OOXJRT  OF  THS  UkITRD  STATES. 


Dbc.  Tbui, 


The  Vlivlnia  Act  of  February,  1887,  eztendlnir 
the  limitation  upon  appeals,  is  not  in  conflict  with 
the  Constitution  of  the  State. 

Where  the  jadgrment  of  the  dlstrlot  court  of  a 
State  Is  final  and  without  appeal,  that  court  is  the 
hlirhest  court  In  which  the  decision  could  be  made, 
and  a  writ  of  error  will  lie  to  it  from  this  court. 

[No.  244. 
Argued  Apr.  Bt,  1870.    Decided  Apr.  SO.  1870. 


F  ERROR  to  the  Fourth  Judicial  District 
Court  of  the  State  of  Virginia. 
On  motion  to  dismiss.  , 
The  historr  and  facts  of  the  case  are  suffi- 
ciently statea  in  the  opinion  of  the  court. 
Hr.  D.  Ii.  Saioot,  for  defendant  in  error. 
Jfestri.  Brent  A  Wattles,  for  plaintiff  in 
error. 

Mr.  ChitfJtutiee  Chaae  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  writ  of  error, 
on  the  ground  that  the  Fourth  Judicial  District 
Court  of  the  State  of  Virginia  is  not  the  high- 
est court  of  the  State  in  which  a  decision  of 
the  suit  could  be  had. 

The  judgment  of  the  district  court  was  in 
affirmance  of  the  judgment  in  the  Circuit  Court 
for  the  County  of  Alexandria.  The  judgment 
of  the  Circuit  Court  was  wholly  affirmed,  and 
the  matter  in  controversy  was  less  than  $600. 

The  writ  of  error  was  allowed  and  issued  on 
the  9th  of  March,  1869,  and  service  of  citation 
was  acknowledged  on  the  7th  of  April. 

At  that  time  the  Constitution  of  1864  was  in 
force. 

That  Constitution  excluded  from  the  appel- 
late jurisdiction  in  civil  cases  of  the  Supreme 
Court  of  Appeals,  all  suits  where  the  matters 
In  controversy,  exclusive  of  cost,  is  less  tlian 
$500,  except  certain  specified  controversies, 
among  which  are  distinctly  mentioned  contro- 
versies concerning  the  right  of  a  corporation  to 
levy  tolls  and  taxes. 

The  case  before  us  is  a  controversy  concern- 
ing the  right  of  the  Corporation  of  Alexandria 
to  impose  and  collect  a  tax  upon  the  petitioners 
in  error,  and  is,  therefore,  a  controversy  within 
the  very  terms  of  the  exception. 

But  we  are  referred  to  an  Act  of  the  Legis- 
lature of  Virginia,  passed  Feb.  37,  1867,  by 
which  it  is  provided  that  no  appeal  to  the  Su- 
preme Court  shall  be  allowed  in  any  case  from 
a  judgment  of  the  District  Court,  wholly  af- 
firming the  judgment  of  the  Circuit  Court,  and 
where  the  matter  in  controversy  does  not  ex- 
ceed $1,000. 

This  Act  extends  the  limitation  upon  appeals 
to  all  cases  where  original  judgments  of  thecir- 
cuitcourt  are  fully  sustained  by  U>e  judgment  of 
the  district  court,  and  where  the  amount  in  con- 
troversy does  not  exceed  the  legislative  limit. 
And  the  case  before  us,  though  not  excluded 
from  the  appellate  jurisdiction  of  the  Court  of 
Appeals  by  the  Constitution,  seems  to  l)e  ex- 
cluded by  this  Act.  The  onlv  question,  then, 
is,  whether  this  Act  of  the  Legislature  is  in  con- 
flict with  the  Constitution  of  the  State.  And 
we  perceive  no  conflict.  The  Legislature,  then, 
having  thought  fit  to  make  the  judgment  of  the 
district  court  in  this  case  final  and  without  ap- 
peal, that  court  is,  for  this  case,  the  highest 
court  in  which  the  decision  could  be  made;  and 

SOS     . 


the  writ  of  error  is,  therefore,  warranted  by 
the  Act  of  Congress,  and  regular. 
MoUvn  to  ditmi$$  must  be  dmied. 

Clted-2S  Wall.,  308. 


UNITED  STATES,  Appt.. 

e. 

ALONZO  CHILD,  ELONG.  PRATT.  BLU8 

W.  FOX  AND  PERLY  A.  CHILD. 
(See  B.  0.,  *■  I7n(ted  8tat«(  r.  .ildoms,"  S  Wall.,  Ml-ISi.) 

Certiorari  to  Court  of  Claimt,  when  not  propur— 
how  finding!  of  facte  may  he  obtained  from  (ia( 
court — exteptwn. 

A  eeirUorari  is  not  the  proper  method  to  have  tk* 
findings  of  the  Court  of  Claims  made  oomplete. 

The  proper  method  of  obtaintng  a  flndingof  ImIi 
bjr  that  oourt  is  an  order  of  this  court,  reqatriiicit 
to  make  retum  astotheexistenoeornon-ezlttene* 
of  such  facts. 

But  this  oourt  cannot  arive  the  Oourt  of  Chlm 
any  directions  as  to  what  flndins  It  shall  make. 

If  that  cou  rt  should  refuse  to  find  a  material  fact, 
the  proper  remedy  would  be  to  make  a  request  ttatt 
such  flndlnir  be  made,  and  to  except  in  case  of  re- 
fusal. 

Wo.  860.1 
Argued  Apr.  te.  1870.    Beaded  Apr.  30.  WO. 

APPEAL  from  the  Court  of  Claims. 
On  motion  for  certiorari. 

This  case  arose  upon  a  petition  by  the  appel- 
lees, in  the  court  below,  to  recover  certain  nimi 
deducted  from  their  claims  against  the  United 
States.  Judgment  having  been  given  for  the 
claimants  in  uiat  court,  the  respondents  took  in 
appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Meter*.  E.  R.  Hoar,  AttyGen.,  and  T.H. 
Talbot,  A»*t.  Atty-Oen.,  for  appellant 

Mr.  Jamea  Hughea,  for  appellee. 

Mr.  JueOee  Bradley  delivered  the  ofbaia 
of  the  court: 

In  this  case,  in  accordance  with  the  rales 
adopted  by  this  court  to  regulate  appeals  from 
the  Court  of  Claims,  the  latter  court  have  seat 
up  a  finding  of  the  facts  and  their  oonclusioiii 
01  law  on  the  said  facts,  on  whldi  (hey  founded 
their  decree.  On  behalf  of  the  United  Ststei, 
application  is  now  made  for  a  certiorari,  lo  re- 
quire said  court  to  certify  as  to  the  existence  or 
proof  of  certain  other  facts  which  are  not  con- 
tained in  their  original  finding  and  return. 

The  suit  was  brought  in  the  Court  of  dsiini 
by  the  appellees,  to  recover  certain  deductioo* 
made  from  vouchers  issued  to  them  by  quarter- 
masters  at  St.  Louis,  which  deductions  bad 
been  made  in  1801-3,  by  direction  of  a  Com- 
mission, after  examination  of  the  claims  for 
which  the  vouchers  were  issued.  Since  the  de- 
cision of  the  case  of  U.  8.  v.  Adame  [ante,  584], 
in  this  court,  it  has  become  material  for  tlte 
Government,  in  cases  of  this  sort,  to  show  the 
fact  that  the  claimants  voluntarily  presented 
their  claims  to  the  said  Commission.  This  fact, 
though  proof  of  it  is  alleged  to  liave  been 
offered  in  the  court  below,  was  not  stated  in 
the  finding  of  facts  sent  to  this  court,  probably 
not  l>eing  deemed  material  at  the  time  the  flnd- 

NOTE.— Certiorari  in  Untted  StaUe  court*.  See 
noU  to  Clark  v.  Haokett, «  D.  S.  X  VU.,  SB. 
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Ing  was  nuule.  Yfhtt  the  solicitor  for  the 
United  States  particularly  desires  to  be  certi- 
«edis: 

First.  Whether  or  not,  before  the  seizure  of 

the  books  and  papers  of  the  claimants,  as  found 

'  by  the  said  court,  the  claims  of  the  claimants 

had  been  submitted  or  presented  to  the  said 

Oommission  by  the  said  claimants. 

Second.  Whether  or  not  the  said  claims  were 
«o  submitted  or  presented  after  such  seizure. 

Third.  Whether  or  not  the  said  claimants  ap- 
peared before  the  said  Commission  with  wit- 
nesses to  support  their  aaid  claims;  and  if  they 
did  so  appear,  whether  or  not  it  was  before  or 
after  the  seizure  of  their  books  and  papers  by 
the  provost  guard  of  St.  Louis. 

And  the -appellants  further  ask  that  the  Court 
of  Claims  be  directed  in  making  the  findings  of 
facto  herein  called  for,  to  use  and  regard  the 
'dqxMition  of  K  W.  Fox,  one  of  the  claimants, 
as  an  admission  on  the  part  of  the  sidd  appel- 

■iOC8. 

Whilst  we  are  of  the  opinion  that  the  appel- 
lanto  are  entitled  to  have  the  finding  made  com- 
plete on  the  points  indicated  by  the  interroga- 
tories, either  afflrmatively  or  nsgatlTely,  we  do 
sot  regard  a  certiorari  as  the  proper  mode  of 
«tfecting  the  object.  This  writ  is  properly  used 
to  bring  up  to  the  court  of  error,  on  an  allega- 
tion of  diminutton,  out-branches  of  the  record, 
or  other  documents  and  writings  in  the  court 
below  which  have  not  been  previously  certified 
-or  sent  The  facts  asked  for  in  this  case  are 
not  documents  or  writings,  but  conclusions  to 
be  deduced  from  the  evidence  before  the  Court 
of  Claims.  The  proper  method  of  obtaining  a 
finding  in  reference  to  these  alleged  facts  is  an 
order  of  tUs  court,  to  be  directed  to  the  court 
below,  on  motion  duly  made,  requiring  that 
court  to  make  return  as  to  the  existence  or  non- 
oxistence  of  such  facts.  Such  an  order  it  will 
be  proper  to  make,  for  the  same  reason  that 
renders  a  etrtiorari  proper  on  an  allegation  of 
diminution  of  the  recora.  But  we  cannot  give 
the  Court  of  Claims  any  directions  as  to  what 
Ending  it  shall  make,  or  how  it  shall  proceed 
to  make  up  its  finding  on  the  points  in  question. 
If  that  court  should  refuse,  with  the  proper 
«videnoe  before  it,  to  find  a  material  fact  de- 
eiied  by  either  of  the  parties,  the  proper  remedy 
would  be  to  make  a  request  that  such  finding 
be  made,  and  to  accept  in  case  of  refusal.  Per- 
haps an  additional  rule  on  the  subject  would 
make  the  rights  of  parties  and  the  duty  of  the 
court  leas  ambiguous  than  thev  now  are.  The 
following  order  will  be  made  In  the  case: 

Orderra:  That  the  record  In  this  case  be  re- 
manded to  the  Court  of  Claims,  and  that  said 
court  be  instructed  to  find  and  certify  to  this 
court,  as  matters  of  fact,  in  addition  to  the  facts 
found  and  certified  in  said  record: 

First.  Whether  or  not,  before  the  seizure  of 
the  books  and  papers  of  the  claimants,  as  found 
by  the  said  coiut,  the  claims  of  the  claimants 
had  been  submitted  or  presented  by  them  to 
the  Commission,  consisting  of  Hon.  David 
Davis,  Joseph  Holt,  and  Hugh  Campbell,  re- 
ferred to  in  the  record. 

Second.  Whether  or  not  the  said  claims  wer« 
«o  submitted  or  presented  after  such  seizure. 

Third.  Whethisr  or  not  the  said  claimants  ap- 
peared before  the  said  Commission  with  wit- 
nesses to  support  their  sidd  claims ;  and,  if  they 

See  9  Wau..  U.  S.  Book  18. 


did  so  spprar,  whether  or  not  it  was  before  or 
after  the  seizure  of  their  books  and  papers  by 
the  ivovost  guard  of  St.  Louis. 

And  it  Is  further  ordered  that  the  said  record, 
with  the  said  additional  findings  of  fact,  be  re- 
turned to  this  court  with  all  convenient  speed. 

CIted-U  WaU.,  880. 


JOHN  H.  HERNDON,  Appt., 

e. 

VOLNKY  E.  HOWARD  m  al. 

(See  8.  C  8  WaU..  864, 88&) 

Atdgrue  may  be  rubitiluted  for  bankrupt,  at  a 
party. 

An  asstffneein  bankruptor  may  be  substituted 
for  the  bankrupt  as  sppeUaot  In  tbls  oourt. 

[No.  2.M.] 
Argued  Apr  16,  1870.    Decided  Apr.  SO,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 

On  motion  for  leave  to  assignee  in  bankruptcy 
to  appear  as  appellant. 

This  case  arose  in  the  District  Court  of  the 
United  States  for  the  District  of  Texas,  having 
circuit  powers,  upon  a  petition  of  one  Howara, 
to  quiet  his  title  and  possession  to  certain  lands. 
The  petitioner  having  died,  his  heirs  were  sut>- 
stituted  in  his  place.  A  decree  was  entered  in 
said  court  in  favor  of  the  petitioner,  against  one 
of  the  respondents,  Hemdon;  who  Uiereupon 
took  an  appeal  to  this  court. 

The  appellant  having  made  an  assignment  in 
bankruptcy,  this  motion  was  made  for  leave  to 
the  assignee  to  become  a  party. 

Meter*.  W.  W.  Boyee  and  J.  W.  Harrii, 
tot  appellant. 

Mettrt.  P.  PhlllipB  and  C.  Cfuthing,  for  ap- 
pellees. 

Mr.  OM^iTtMfiiM  OluMe  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  that  Branch  T.  Masterson  be 
admitted  as  a  party  appellant  in  this  cause  with 
the  appellant  John  H.  Hemdon,  who  has  be- 
come bankrupt. 

It  is  supported  by  the  production  of  the  deed 
of  assignment  of  the  register  in  bankruptcy  of 
the  District  Court  of  the  United  States  for  the 
Elastem  District  of  Texas  in  the  matter  of  John 
H.  Hemdon,  bankrupt,  to  Branch  T.  Master- 
son,  duly  attested  by  the  clerk  of  the  court. 

The  14th  section  of  the  Bankrupt  Law  pro- 
vides that  Uie  assignee  in  bankruptcy  may  prose- 
cute and  defend  in  his  own  name  all  suits  at 
law  and  in  equity,  pending  at  the  time  of  the 
adjudication  of  bankruptcy,  in  which  the  bank- 
rupt is  a  party,  in  the  same  manner  and  with  like 
effect  as  they  might  have  been  prosecuted  or  de- 
fended by  the  bankrupt,  and  makes  a  copy  of 
the  register's  assignment,  duly  certified  bv  the 
clerk  of  the  proper  court,  conclusive  eviaence 
of  the  right  of  the  assignee  to  sue.  This  legis- 
lation, we  think,  governs' the  present  case. 

It  seems  to  require  that  Masterson,  the  as- 
signee, be  substituted  as  appellant  for  Hemdon, 
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the  bankrupt,  who  may  be  said  to  be  eMlittr 
morturu,  ptetAtdij  as  an  executor  or  adminis- 
trator would  be  made  party  instead  of  an  appel- 
lant actually  deceased ;  and  an  order  twU  be  made 
aeeordingly. 

Clted-12  WaU.,  382;  106  U.  8.,  M9;  4  Bank.  IU«., 
81;  30 N.  J.  Eq.,  344;  IT  Am.  Bep.,  206  (68  N.  f .,  68). 


THE   ^TNA   INSURANCE    COMPANY, 
Plff.  in  Err., 

V. 

CHARLES  WEIDE  Kt  Ai. 

(See  8.  C, »  Wall.,  677-681.) 

(^tie*Hon  of  praetiee,  not  nibjeet  cf  error — book*, 
ithen  evidence — evidence  of  eontenti  of  lost 
papert. 

The  question  wbetber  a  new  complaint  should  be 
filed  on  a  removal  of  a  cause  from  a  state  oourt.  la 
one  of  practice,  and  not  the  subject  for  which  error 
wiUlie. 

I>ar-t>oolu  and  ledger,  the  entries  in  which  are 
testified  to  be  correct  by  tbo  persons  who  made 
them,  are  proper  evidence. 

A  memorandum  shown  to  be  correct,  taken  from 
lost  papers,  is  evidence  of  their  contents. 

[No.  187.] 
Argued  Apr.  SI,  1870.    Decided  Apr.  SO,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  Unit- 
ed States  for  the  District  of  Minnesota. 

This  case  was  brought  in  one  of  the  court? 
of  the  State  of  Minnesota,  by  the  defendants  in 
error  to  recover  $10,000  on  a  policy  of  insurance. 

On  petition  of  the  defendant,  the  cause  was 
removed  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  under  the 
12th  section  of  the  Judiciary  Act. 

The  verdict  and  judgment  in  the  court  be- 
low having  been  in  favor  of  the  plaintiffs,  the 
defendant  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Me»»r».  John  B.  Brisbim,  0.  W.  MottUon, 
BartUy  &  Stanton  and  MorrU  Lamprey, 
for  plaintilf  in  error: 

Upon  the  transfer  of  the  cause  from  a  state 
court  to  the  Circuit  Court  of  the  United  States, 
the  action  should  have  proceeded  in  the  same 
manner  as  if  originally  commenced  in  said 
court,  and  the  plaintiffs  below  were  required  to 
file  a  new  complaint  or  declaration  therein, 
there  being  no  complaint  or  declaration  made, 
or  entitled,  or  filed  m  said  cause  at  all.  By  the 
plaintiffs  in  the  Circuit  Court  of  the  United 
States,  there  was  no  declaration  for  the  defend- 
ant to  answer.  It  became  a  question  of  Juris- 
diction, and  the  action  should  have  been  dis 
missed  on  defendant's  motion.  The  Act  of 
Congress  did  not  require  the  defendant  to  Die 
any  copy  of  declaration  or  complaint  in  the 
circuit  court,  and  the  defendant  could  not  plead 
for  the  plaintiffs. 

1  Stat,  at  L.,  p.  73,  ch.  20,  sec.  11 ;  Martin  t. 
KanouM,  1  Blatchf.,  149;  (JoggiU  y.  Lawrence, 
'i  Blatchf.,  804;  MeLeod  v.  Duncan,  6  McLean, 
842. 

The  bill  of  exceptions  shows  that  the  ledger 
commenced  Oct.  1,  1860,  and  among  other 
things,  purported  to  contain  a  merchandise  ac- 

81» 


count  of  the  pUtintiffs,  all  the  items  of  whMi 
were  posted  from  their  day-books,  exc«>t  the 
first,  which  the  witness  stated  was  transfnTed 
from  a  former  ledger  which  was  loe*,  and  which 
former  ledger  is  not  shown  to  have  been  cor- 
rect. Tliis  ledger  was,  therefore,  dearly  m- 
competent  for  any  purpose.  The  first  item  af- 
fects the  whole  account 

Marely  ▼.  8huU»,  29  N..  Y.,  846;  Oogaedt  ». 
DoUieer,  2  Mass.,  217;  Prince  v.  BmUk,  4  Mass., 
464. 

To  Introduce  into  any  cause  a  copy  of  any 
paper,  the  truth  of  the  copy  must  be  establisbeiL. 
and  a  proper  foundation  laid  for  it 

Smith  T.  Carrington,  4  Cranch,  «5;  CaUin  r. 
UnderfUa,  4  McLean,  199;  1  Cranch  (C.  C),  87. 
The  fly-leaf  and  the  first  item  in  the  meixdita- 
dise  account  in  the  ledger,  were  not  used  to  r^ 
fresh  the  witness'  recollection,  because  in  that 
case,  after  the  witness  refreshes  his  recollec- 
tion, the  memorandum  must  be  laid  aside,  and 
the  witness  must  be  able  to  testify  from  bis  rec- 
ollection independent  of  his  memoranda.  Bnt 
the  said  fiy-leaf  and  first  item  were  offered  is 
evidence  per  le;  they  were  not  original  entries, 
but  were  partial  copies  trova  old  inventories  not 
produced  and,  therefore,  could  not  be  admitted 
in  evidence. 

Boberteon  v.  Lynch,  18  Johns.,  461;  Fieler^. 
Heath,  11  Wend.,  479;  5  Serg.  &  R,  87: 1» 
Serg.  &  R,  87;  2  Phil.  Ev.,  Cow.  &  H.,  notet, 
4th  Am.  ed.j  pp.  577,  678,  585.  586,  and  note 
and  cases  there  cited;  Cluiey.  Small,  17  Weod., 
288. 

This  court  will  not  review  the  decision  of  the 
court  below  on  the  motion  of  plaintlif  in  error 
to  dismiss,  because  it  was  on  a  mere  question  of 
practice. 

Broekett  v.  Brocks,  2  How..  288;  Wgie  v. 
Coxe,  14  How.,  1;  Fiartone  v.  BeMard,  S  Pet. 
488. 

Meter*.  Lorento  AUit  and  W.  H.  P«ck- 
ham,  for  defendants  in  error: 

The  plaintiff  in  error,  by  appearing  and  an- 
swering to  the  complaint  on  ale,  waived  its 
right  to  afterwards  object  to  any  irregularity  ia 
it. 

3oaM  V.  Gee.  11  Pet.,  80;  SmMy.  Clapp,  \i 
Pet..  126;  Marine  Bk.  t.  Fulton  Bk.,  2  Wal. 
262  (69  U.  S.,  XVIL,  785). 

The  day  book  and  ledger  and  what  is  called  the 
fly-leaf  of  the  ledger,  were  competent  evidence 
as  memoranda  in  connection  wiui  the  testimooy 
of  the  persons  making  theentrr,  showing  them 
to  have  l>een  made  in  the  ordinary  course  of 
business,  and  to  have  been  correctly  made. 

See  Cow.  &  H.  Notet  to  4fh  Am.  ed.  of  PhE 
Ev  .  noU  587,  to  p.  917  of  Vol.  2;  and  p.  MI 
of  Vol.  1;  State  v.  Bcmli,  2  Nott.  &  M.,  8S4: 
MerriU  v.  R.  R.  Co..  16  Wend.,  686;  BtUiefw. 
Sintebaugh,  15  N.  Y..  485;  Guy  v.  Mead,  «N. 
Y.,  462;  BriggiY.  Rafferty.  14  Gray,  685;  L^ 
ham  V.  KeUy,  86  Vt.,  195;  Pembrete  r.  AMeme- 
toten,  41  N.  H.,  866. 

The  entries  on  the  fly-leaf  were,  it  it  trao^ 
abstracts  from  inventories  thenuelvcs,  eo^ 
memoranda:  but  the  original  inveotories  ' 


destroyed  by  the  flre,  so  they  could  not  beno- 
duced ;  and  proof  of  their  contents  oooH  ke 
made  by  memoranda  of  such  coavtutt,  atmB 
as  any  other  fact  could  be  so  proved, 

Whitney  v.  8av>yer,  11  Gray,  Ml;  HUtaM*. 
Qoodall,  18  N.  H.,  489. 
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Mr.  Juttiee  Nelaom  deUvered  tho  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  Stales  for  the  District  of  Minne- 
sota. 

The  suit  was  brought  against  the  pldntiff  in 
error,  on  a  policy  of  insurance,  to  recover 
(10,000  insured  upon  a  stock  of  goods  lost  by 
fire,  within  the  conditions  of  the  policy. 

It  was  commenced  against  the  Company  in 
the  state  court,  and  removed  to  the  Umted 
States  Circuit  Court  under  the  13th  section  of 
the  Judiciary  Act.  A  copy  of  the  process  and 
complaint  in  the  state  court  was  filed  in  the 
circuit  court,  and  in  which  the  Company,  the 
defendant,  appeared  and  put  in  its  answer  to 
the  complaint. 

On  the  trial,  the  counsel  for  the  defendant 
moved  to  dismiss  the  cause  from  the  docket, 
on  the  ground  that  a  new  complaint  or  declara- 
tion properly  entitled  had  not  been  filed  in  the 
circuit  court,  which  was  denied. 

If  there  had  been  any  irregularly  in  this  re- 
spect, it  was  too  late,  after  the  defendant  had 
taken  issue  upon  the  complaint,  to  take  advan- 
tage of  it.  The  question,  however,  whether  a 
new  complaint  or  declaration  should  have  been 
filed  on  a  removal  of  the  cause  from  a  state 
court,  is  one  of  practice,  and  not  the  subject 
for  which  error  will  lie. 

The  principal  question  in  the  case  is  as  to 
the  admissibility  of  evidence.  Both  the  plaint- 
iffs in  the  court  below  were  witnesses  to  prove 
the  value  of  the  goods  in  the  store  lost  by  the 
fire.  All  the  books  of  account  were  burned, 
except  two  day-books  and  a  ledger.  The  day- 
book covered  entries  of  sales  and  purchases 
in  the  store  from  1865  down  to  the  day  of  the 
fire,  which  was'on  the  33d  of  February,  1867. 
The  ledger  commenced  the  1st  of  October, 
1866,  and  contained  the  merchandise  account, 
posted  from  the  day-book,  also  coming  down 
to  the  time  of  the  fire.  J.  R.  Weide.  one  of 
the  plaintiffs,  testified  that  the  value  of  the 
goods  at  the  time  of  the  fire,  according  to  the 
books,  was  |45,664.64,  ahd  with  profits  added 
would  amount  to  $70,000;  that  the  cash  inven- 
tory of  the  goods  the  last  of  February,  1866, 
amounted  to  $70,iS00;  that  he  got  the  amount 
from  the  fly-leaf  of  the  ledger,  upon  which,  in 
July,  1866,  he  made  an  atetract  from  the  in- 
ventories for  several  years  before  the  fire. 
These  inventories  were  destroyed  by  it.  The 
witness  identified  the  day-books  and  ledger, 
and  testified  that  these  books  were  kept  by 
him  and  his  partner,  as  they  had  no  clerk,  and 
that  they  were  correct  and  were  the  books  kept 
in  their  business;  that  the  entries  in  the  day- 
books were  the  original  entries  of  purchases 
and  sales;  that  lie  could  not  state  from  recol- 
lection the  amount  or  value  of  the  stock  on 
hand  at  the  time  of  the  fire,  nor  at  the  time  of 
taking  the  last  inventoir,  in  February,  1866, 
nor  by  the  purchases  and  sales  after  that  inven- 
tory.  This  witness  was  cross-examined,  among 
(rtber  things,  as  to  the  entries  in  the  ledger,  and 
as  to  the  entries  on  the  fly-leaf,  and  as  to  the 
correctness  of  these  entries  and  the  amounts 
therein  stated.  The  evidence  on  the  cross- 
examination  is  not  stated  in  the  bill  of  exceptions. 

Charles  Weide,  the  partner,  was  also  exam- 
ined and,  as  the  record  states,  gave  in  sub- 
stance the  same  testimony  as  the  first  witness. 
8ee9  Wall. 


Other  witnesses  were  called  and  gave  evi- 
dence as  to  the  value  of  the  goods  in  the  store 
at  the  time  of  the  fire.  The  plaintiffs  then  of- 
fered in  evidence  the  fly-leaf  of  the  ledger,  a 
copy  of  which  is  in  the  record.  The  defendant 
objected  to  the  same,  as  incompetent  and  im- 
material, and  not  made  at  the  date  of  the  trans- 
action. 

The  court  admitted  it. 

They  also  offered  in  evidence  the  two  day- 
books and  ledger,  wliich  was  objected  to,  but 
admitted. 

There  can  be  no  doubt  but  the  day-books 
and  ledger,  the  entries  in  which  were  testified 
to  be  correct  by  the  persons  who  made  them, 
were  properly  admitted.  They  would  not  have 
been  evidence,  per  te,  but  with  the  testimony 
accompanying  them  all  objections  were  re- 
moved.    WhUe  V.  AnMer,  8  N.  Y.,  170. 

So,  in  respect  to  the  memorandum  on  the 
fly-leaf  of  the  ledger.  It  was  made  by  one  of 
the  witnesses,  taken  from  inventories,  present 
at  the  time  it  was  made,  but  which  had  been 
subsequently  destroyed  by  the  fire.  Those  in- 
ventories, if  they  had  been  in  existence,  would 
have  been  the  best  evidence  and,  unless  their 
loss  was  accounted  for,  must  have  been  pro- 
duced. But,  being  lost,  parol  evidence  of 
their  contents  was  SMimissible,  as  secondary  evi- 
dence, and  so  was  the  memorandum  taken 
from  them,  for  the  like  reason.  As  we  under- 
stand the  evidence  in  the  case,  the  correctness 
of  the  entry  was  testified  to.  The  witness  was 
cross-exammed,  among  other  things,  as  to  the 
correctness  of  it.  The  testimony  is  not  given, 
but,  if  the  evidence  of  the  witness  had  not 
been  satisfactory,  it  should  have  been  placed 
upon  the  record. 

In  Jfcrrffl  v.  B.  S.  Co.,  16  Wend.,  686,  it 
was  held  that  when  original  entries  are  pro- 
duced, and  the  person  who  made  them  and 
knew  them  at  the  time  to  be  true,  testified  that 
he  made  the  entries,  and  that  he  believed  them 
to  be  true,  although  at  the  time  of  testifying 
he  had  no  recollection  of  the  facts  set  forth  in 
the  entries,  such  evidence  is  admissible,  as 
prima  fade  evidence  for  the  jurv.  In  this 
case,  Mr.  Juttiee  Cowen,  who  delivered  the 
opinion  of  the  court,  examined  most  of  the 
authorities,  English  and  American,  on  the  sub- 
ject. Ttie  same  doctrine  is  also  sustained  by 
the  case  of  Qviy  v.  Mead,  33  K.  Y.,  465, 
466. 

The  learned  counsel  for  the  plaintiff  in  error 
is  mistaken  in  supposing  that  the  witness  Jo- 
seph Weide  did  not  testify  to  the  correctness 
of  the  facts  stated  in  the  memorandum.  As 
already  stated,  this  very  point  was  made  the 
subject  of  cross-examination,  and,  if  the  wit- 
ness failed  to  testify  to  it,  the  fact  should  have 
been  set  forth  in  the  record,  as  it  was  most 
material  for  the  defendant  The  witness  had 
stated  on  his  examination-in-chief,  that  he 
made  the  abstract  in  July,  1866,  from  the  in- 
ventories for  several  years  previous  to  the  fire. 
Nothing  else  being  shown,  the  inference  is  that 
it  was  correctly  made:  hence  the  cross-exam- 
ination on  this  point  to  show  the  contrary. 

W»  think  that  the  memorandum  not  pnperln 
admitted,  and  that  the  judgment  thoidd  be  af- 
firmed. 

ated-U  WaU.,  881 ;  18  WaU..  5U ;  88  Minn.,  81. 
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WILLIAM  A.FREEBORN,  JAMES  P.  FREE- 
BORN AND  HENRY  P.  GARDINER,  Mer- 
chants,  as  W.  A.  Fkbbborh  &  Co.,  Libel- 
ants, Appt»., 

«. 

THE  SHIP  PROTECTOR,  HER  TACKLE, 
BTC,  Jahes  C.  Bell,  Claimant. 

(See  8.  C  "  TIxe  ProUetor,"  S  Wall.,  tST-OMU 

The  time  <>f  the  eon  tinuanee  of  the  war  not  eounted 
in  reekoning  time  for  hinging  appeal. 

The  time  during  whlob  the  war  lasted  Is  not  to  t>e 
counted  In  reckoning  the  time  allowed  for  an  ap- 
peal from  an  Alabama  court. 

The  Act  of  Mar.  2,  U97,  Is  not  repugnant  to  this 
rule. 

[No.  274.] 

Argtuid  Apr.  tS,  1870.     Decided  Apr.  SO,  1870. 

APPEAL  from  tlie  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ala- 
bama. 

The  history  and  facts  of  this  case  are  stated 
in  the  opinion  of  the  court. 

Meuri.  P.  Phillips  and  P.  HamiUon,  for 
appellee. 

Meetrt.  J.  I^fne  and  F.  S.  Blonnt,  for  ap- 
pellants. 

Mr.  Juttiee  Bpadley'  delivered  the  opinion 
of  the  court: 

Motion  is  made  in  this  case  to  dismiss  the  ap- 
peal, on  the  ground  that  it  was  not  brought 
within  the  time  allotted  by  lav. 

The  libel  was  originally  filed  against  the  ship 
Protector,  in  the  District  Court  tot  the  South- 
ern District  of  Alabama,  January  26,  18S0,  on 
behalf  of  the  appellants  (who  were  residents  of 
the  City  of  New  York),  for  the  price  of  certain 
necessary  supplies  and  materials  previously  fur- 
nished to  the  ship  in  the  Port  of  New  York.  A 
decree  dismissing  the  libel  was  pronounced  in 
December,  1869.  This  decree  was  af9rmed  by 
Mr.  JtuHee  Campbell  in  the  circuit  court,  on 
the  5th  of  April,  1861.  The  appeal  from  the 
circuit  court  to  this  court  wss  not  taken  until  the 
28th  day  of  July,  1869,  more  than  eight  years 
after  the  date  of  the  decree  appealed  from.  By 
the  22d  section  of  the  Judiciary  Act  of  1789,  it 
was  enacted  that  writs  of  error  should  not  be 
brought  but  within  five  years  after  rendering  or 
passing  the  decree  or  Judgment  complained  of ; 
or,  in  case  the  person  entitled  to  such  writ  be 
an  Infant,  feme  aotert,  non  eompoe  metUii,  or  im- 
prisoned, when  within  five  years,  as  aforesaid, 
exclusiTe  of  the  time  of  such  disability.  When 
b^  the  Act  of  8d  March,  1808,  appeals  were 
given  instead  of  writs  of  error,  in  cases  of  equity 
and  admiralty  Jurisdiction,  it  was  provided  that 
they  should  be  subject  to  the  same  rules,  regu- 
lations and  restrictions  as  are  prescribed  in  Uw 
in  cases  of  writs  of  error;  and  the  same  limita- 
tions apply  to  appeals  as  to  writa  of  error. 


NOTi.— /Stupcuion  of  SUUvte  of  lAnMaUoni  dur- 
ing war.    Bee  note  to  Banger  v.  At)bott.  78  C  8. 

xvuusie. 
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It  is  plain  that  by  the  literal  terms  of  the  Act 
of  1789  the  period  of  limitation  had  expired 
more  than  three  years  prior  to  the  taking  of  tbii 
appeal.  But  this  court  has  decided,  in  thecaae 
ot  Hangers.  Abbott,  6  Wall.,  682  [78  U.  8., 
XVIIL,  9891,  that  a  Statute  of  Limitatioas  did 
not  run,  during  the  rebellion,  against  a  party  ^^ 
siding  in  New  Hampshire,  so  as  to  preclude  Ui 
remedy  for  a  debt  against  a  person  residing  in 
Arkansas,  one  of  the  insurrectionary  States.  It 
is  unneceuaiy  to  go  over  sgain  the  ground 
which  was  examined  in  that  case.  We  are  of 
opinion  that  the  same  law  applies  to  this.  And 
by  throwing  out  of  the  eight  years  which  elapsed 
between  the  decree  ana  the  appeal  the  four 
years  and  more  during  which  the  war  con- 
tinued, the  time  is  reduced  to  a  period  ot  lets 
than  five  years. 

But  it  is  urged  that  the  Act  of  March  2d,  1867, 
has  regulated  this  subject,  and  lias  prescribed  t 
limitation  of  one  year  from  the  passage  of  that 
Act  within  which  to  bring  all  appeals  and  writs 
of  error  which  were  suspended  or  interrupted 
by  the  rebellion.  The  terms  of  the  Act  sie, 
"that  where  any  appral  or  writ  of  error  baa 
been  brought  to  the  Supreme  Court  from  any 
final  judgment  or  decree  of  an  inferior  oourtgit 
the  United  States  for  any  judicial  district  in 
which,  subsequently  to  the  rendition  of  such 
judgment  or  decree,  the  regular  seesiona  of  snch 
court  have  been  suspended  or  interrupted  by  in- 
terrupted by  insurrection  or  rebellion,  such  ap- 
peal or  writ  of  error  shall  be  valid  andefrectotl, 
notwithstanding  the  time  limited  bv  law  for 
brining  the  same  may  have  previously  expired; 
and  m  cases  where  no  appeu  or  writ  of  error 
has  been  brought  from  any  such  judgment  or 
decree,  such  appeal  or  writ  of  error  may  be 
brought  within  one  year  from  Uie  passage  of 
tbi^Act."  14  Sut.  at  L.,  646.  We  are  of 
opinion  that  this  statute  is  an  enabling  and 
not  a  restraining  one;  that  it  was  not  intended 
to  take  away  any  right  of  appeal,  but  to  con- 
tinue the  right  in  cases  where  it  had  been  lost. 
"  Where  the  common  law  and astatute  differ," 
says  Blackstone,  "the  common  law  gives  place 
to  the  statute:  and  an  old  statute  gives  place  to 
a  new  one.  •  •  •  But  this  is  to  be  undtf- 
stood  only  when  the  latter  statute  is  couched  in 
negative  terms,  or  where  its  matter  is  so  clearly 
repugnant  that  it  necessarilv  implies  a  nega- 
tive.' 1  Bl.  Com.,  89.  Such  repugnancy  does 
not  exist  here.  Many  casea  may  be  supposed, 
in  which  the  right  of  appeal  would  beeaved  by 
the  Statute  of  1867,  which  would  not  be  aavtd 
by  the  Act  of  1789  and  the  operation  of  the 
common  law  rule  followed  in  Manger  v.  Abbott 
[ntpral.  If  four  years  of  the  five  elapsed  before 
the  war,  the  right  of  appeal  would  be  saved  by 
the  Act  of  1867,  but  would  be  gone  under  ilie 
operation  of  the  Act  of  1789,  u^eas  the  appesl 
were  brought  before  the  psssage  of  the  former 
Act.  If  Congress  had  intend«i  to  limit  all  ap- 
peals from  courts  in  the  insurrectionaiy  States 
to  one  vesr  from  the  passage  of  the  law,  it 
should  have  been  so  expressed  in  the  Act, 

JJie  motion  to  diemiu  the  appeal  u  dnuiai. 

S.  C-ll  Wall.,  82:  12  Wall,  TOJ. 

Clted-U  WaU.,  2H,  286,  EOt,  fiU;  14  WslUW:  1 
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THE  BOARD  OF  SUPERVISORS  OF 
POWESHIEK  COUNTY.IO  WA.,  Plffs. 
in  Err., 

V. 

UNITED  STATES,  «  rU.  Clabx  Dubaht. 

State  Cburt  eatuiot  enjoin  proeeit  of  FtdenU 
Court. 

Supervlaon  of  a  county  cannot  be  excused  for 
oetrlectintr  toexecute  a  mandamtatrom  the  Circuit 
Court  of  the  United  States  commanding  them  to 
levy  a  tax  to  pay  a  Judgment  against  tbe  county, 
on  the  ground  that  they  have  been  enjoined  by  a 
State  Court  acatnat  suoli  levy. 

[No.  aol] 

Submitted  Apr.  t6, 1870.  Decided  Apr.  SO,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
State*  for  the  District  of  Iowa. 

Clark  Durant  recovered  jadgment  against 
Powesheik  County  in  the  Circuit  Court  for 
Iowa,  May  17,  1867,  for $4,507.80.  EiecuUon 
was  issued  on  the  judgment;  returned  "no  prop- 
erty." A  demand  was  made  to  levy  taxes  to 
pav  the  judgments,  and  neglecled  by  defend- 
ants. An  uternative  writ  was  issued,  and  the 
defendants  returned  an  answer:  ".That  no  valid 
law  exists  for  the  levy  of  taxes;  officers  have 
no  riKht  to  do  it.  That  an  injunction  was  is- 
•ued  Dy  a  State  Court  against  such  levy." 

To  this  the  plaintiff  demurred,  that  the  State 
Court  could  not  by  any  process  arrest  a  levy  to 
pay  such  judgments ;  and  that  the  plaintiff  was 
no  party  to  the  decree,  and  the  decree  itself  a 
Tiolation  of  the  Constitution  of  the  United 
States.  The  demurrer  was  sustained  and  a  per- 
emptory writ  issued.  The  defendant  asked  leave 
till  (be  next  term  to  make  return  to  the  peremp- 
tory writ,  and  if  return  was  not  sufficient,  they 
wera  to  be  attached  forthwith.  Whereupon 
the  defendants  sued  out  this  writ  of  error. 

Mr.  8.  V.  White,  for  plaintiff  in  error. 

Jir.  Jamea  Oraat.  for  defendant  in  error. 

Mr.  Jtutiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Iowa. 

The  writ  of  error  brings  up  the  petition  of 
the  relator  for  an  alternative  writ  otmandamut 
to  the  Supervisors  of  Poweshiek  County,  com- 
manding them  to  levy  a  tax  sufficient  to  pay  a 
judgment  against  the  County;  a  return,  de- 
murrer to  the  same,  judgment  sustaining  the 
demurrer,  a  writ  of  peremptory  f?iafu2amu«,  and 
leave  granted  till  the  next  term  to  make  a  suffi- 
cient return  to  peremptory  mandamui;  or,  if 
not  that,  an  attachment  issue  returnable  forth- 
with. 

We  perceive  no  error  in  the  proeetdingtand  the 
judgment  for  peremptory  mandamus  m  affirmed. 


SUPERVISORS  OF  POWESHIEK  COUN- 
TY. IOWA,  Ftff*.  in  Brr., 
«. 
UNITED     STATES,    ex  rel.    Thomas    C. 

DUBANT. 
(See  S.  C,  **  auipenrUon  v.  Dunuit,"  8  Wall.,  198,787.) 

Order  for  mandamus  may  ie  entered  nunc  pro 
tunc — return  of  officer  aJUowed  to  be  amended. 

Tt  is  no  objection  to  a  mandarmu  that  it  was  is- 
sued without  an  order  being  entered  for  It,  when 

Bee  9  Wall. 


the  order  was  actually  made,  and  a  note  of  tt  en- 
tered, and  the  court  subsequently  allowed  tt  to  t>e 
entered  nunc  pro  tune. 

The  court  below  may  allow  the  return  of  the 
Marshal  to  be  amended  by  inserting  that  It  was  ex- 
hibited at  the  time  of  service. 

[No.  aoi.] 

Submitted  Apr.  tS,  1870.  Decided  Apr.  SO.  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

This  was  a  petition  filed  in  the  court  below, 
for  an  alternative  writ  of  mandamue,  to  the 
Board  of  Supervisors  of  Poweshiek  County,  to 
compel  the  levy  of  a  tax  for  the  payment  of  a 
judgment  of  $67,103.60,  with  interest,  pre- 
viously rendered  by  said  court  against  said 
County,  in  favor  of  the  relator. 

An  alternative  writ  issued,  to  which  respond- 
ents made  return,  denying  that  It  was  their  duty 
to  levy  the  tax.  and  averring  that  the  State 
Court  had  forbidden  the  levy. 

To  this  return  the  relator  demurred.  The 
demurrer  was  sustained,  and  a  peremptory 
writ  issued  and  was  duly  served. 

The  order  for  the  peremptory  writ  was  en- 
tered by  both  judge  and  clerk,  upon  their  re- 
spective dockets;  but  the  clerk  had  omitted  to 
enter  it  upon  his  journal.  This  entry  was  sub- 
sequently ordered  to  be  made  nune  pro  tune. 

The  court  also  permitted  the  Marshal  to 
amend  his  return  of  service  of  the  peremptory 
writ,  by  adding  that  he  "showed  the  original 
writ  to  each  respondent,  and  finally  left  it  with 
the  president  of  the  Board." 

Mr.  S.  V.  WUt«,  counsel  of  record  for 
plaintiffs  in  error,  made  no  argument  in  this 
court. 

Mr.  James  Cta>ant«  for  defendant  in  error: 

The  practice  objected  to,  is  sanctioned  (Ore^ 
V.  Brtgna/rdOo,  1  Wall.,  627  (68 U.  8.,  XVII.. 
698),  and  is  common  in  the  Iowa  State  Courts, 
in  both  civil  and  criminal  practice.  State  v. 
Mmuenmaier,  84  Iowa,  87;  BudewUter  v. 
Oraig,  S4  Iowa,  316. 

It  is  a  matter  of  every  day  practice  to  permit 
an  officer  to  amend  his  return  of  service,  es- 
pecially at  such  a  state  of  the  proceedings. 

But  the  return  of  service  was  probably  good 
without  the  amendment.  See  Segina  v.  Bir- 
mingham  S.  Co.,  16  Eng.  L.  &  E.,  04. 

These  are  the  rulings  to  which  plaintiffs  in 
error  except.  They  have  superseded  the 
further  action  of  the  court  since  Oct.  1868. 
That  the  writ  is  merely  for  delay,  is  too  ap- 
parent for  comment. 

We  pray  the  court  to  affirm,  with  such  dam- 
ages as  will  discourage  trifling  with  legal  forms. 

Mr.  Juttiee  Nelson  delivered  the  opinion  of 
tbe  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Iowa. 

The  writ  of  error  in  this  case  brings  up  a 
petition  on  the  part  of  the  relator  for  an  alter- 
native writ  of  mafidamue  to  the  Supervisors  of 
Poweshiek  County,  commanding  them  to  levy 
a  tax  sufficient  to  pay  a  judgment  he  holds 
ag^nst  the  County,or  show  cause  fornot  sodo- 
ing;  the  order  for  an  alternative  mandamtM  and 
the  issuing  of  the  same;  a  return;  demurrer  to 
tbe  return;  an  order  for  peremptory  w«»»Aw«i«/ 
application  for  attachment  agunst  the  Super- 
visors for  not  obeying  the  peremptory  writ  and 
order  for  attachment. 
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Several  objections  were  taken  to  the  pro- 
ceedings, on  the  part  of  the  Suiiervbors,  but 
no  brief  has  been  filed  in  the  case  in  support  of 
them,  or  appearance  of  counsel. 

One  is,  that  the  writ  of  peremptory  man- 
damus was  issued  without  any  order  of  the 
court,  having  been  entered  upon  the  journal 
record  of  the  clerk.  The  order  was  made  by 
the  court  and  a  note  of  it  entered  upon  the 
clerk's  docket,  and  also  upon  the  judges. 

The  court,  on  motion,  allowed  the  entry  to 
be  made  in  the  journal  nunc  pro  tunc,  which, 
is  an  inadvertence  of  the  clerk,  was  the  com- 
mon practice  and  the  matter  ol  course. 

Objection  was  also  taken  to  the  return  of  the 
Marshal,  that  it  did  not  appear  that  the  original 
writ  of  tlie  peremptoiy  mandamui  was  exhib- 
ited at  the  time  of  the  service  of  same  upon  the 
Supervisors.  The  court  allowed  the  return  of 
the  Marshal  to  be  amended  by  adding:  "I  also 
exhibited  the  original  writ  to  each  of  the  fore- 
going named  persons  so  served,  and  I  finally 
left  it  with  said  Snow,"  who  was  chairman  of 
the  Board. 

Amendments  of  thds  description  are  of  daily 
practice. 

Judgment  for  a  unit  o/attaehment  adfiirmed. 

Clted-«6  V.  S.,  896 ;  6  Bawy.,  48. 


ELIZA.  WALKER,  Appt., 

». 

JOSEPH  S.   BEAL   kt   al.,   Executors  of 

William  J.  Walkbr,  Deceased. 

(See  S.  C, «  WalU  T48-T68.) 

Ewiiand  and  w^e — deed  of  teparation,  when 
valid — hueband  at  truitee — tnowM  not  me- 
vended  by  returning  to  huAand — circuit  eourti 
ha/te  jwriedietion  oeer  exeeutore — uiaiver — ex- 
ception— eompetuation  of  trutiee. 

Deeds  of  separation  between  bu«t>and  and  wife, 
for  the  separate  malntenanoe  of  the  wife,  tbrough 
tbe  intervention  of  a  trustee,  are  legal ;  and  equity 
will  enforce  them  if  made  as  to  a  separation  imme- 
diately to  occur,  or  tbat  bas  already  talcen  place. 

Tbe  agreement,  tbat  the  wife  sbould  enjoy  faer 
separate  estate  during  life,  altbougb  sbe  sbould 
subsequently  become  reconciled  to  ber  busband 
and  cohabit  wicfa  bim.  Is  valid. 

A  bustmnd  may  be  a  trustee  for  bis  wife  and  can 
be  compelled  in  equity  to  account  for  any  money 
or  property  belonging  to  ber  which  he  has  received. 
In  tbe  game  manner  tbat  a  stranger  would  be  held 
to  account. 

It  makes  no  dltferenoe  whether  the  property 
which  be  bas  received  was  settled  by  blm  upon  bb 
wife,  or  came  to  ber  through  other  sources. 

The  Income  secured  to  her  was  not  suspended  by 
ker  returning  to  live  with  her  husband,  on  his  so- 
licitation ;  nor  bad  be  any  right  to  retain  it  by  way 
of  set-off  against  tbe  expense  of  ber  living. 

Circuit  Courts  of  tbe  United  States  have  jurlsdlo- 
tlon  over  executors  and  administrators,  and  will 
enforce  the  tamerules  in  the  adjustment  of  claims 
against  them  tbat  tbe  local  courts  administer  in 
favor  of  thetr  own  citizens. 

Tbe  wife,  by  accepting  provisions  In  hor  hus- 
band's will  in  satisfaction  of  dower,  did  not  waive 
her  right  under  the  trust  deed. 

An  exception  to  a  master's  report  will  not  be  al- 
lowed when,  by  long  acquiescence,  it  should  I>e 
treated  as  having  been  settled. 

A  trustee  should  be  allowed  no  compensation, 
wben  be  literally  did  nothing  towards  executing 
bis  trust,  but  was  guilty  of  tbe  grosaestabuses  con- 
cerning it, 

[No.  173.1 
Argued  Apr.  IS,  1870.    Dended  Apr.  30, 1870. 
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APPEAL  from  the  CSrcult  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts. 

The  complainant  is  the  widow  of  William  }. 
Walker,  late  of  Newport,  in  the  State  of  Rhode 
Island,  and  the  respondents  are  the  executors 
of  the  last  will  and  testament  of  the  deceased, 
as  duly  constituted  under  the  laws  of  Masnchu- 
setts. 

Introductory  allegations  of  the  bill  of  com- 
plaint are,  that  the  complainant,  in  Sep. ,  1846, 
was  the  lawful  wife  of  the  deceased,  and  that 
they  both  then  were,  and  for  many  vears  pre- 
viously had  been,  inhabitants  of  Chariest  own  Gi 
that  State;  that  at  that  time,  and  for  many 
months  before,  he,  tlie  husband,  had  been 
guilty  of  such  extreme  crueltv  towards  the 
compl^nant,  that  she  ultimately,  on  or  about 
Sep.  16  of  that  year,  was  compelled  to  leave 
his  home,  and  no  longer  cohabit  with  him;  tbat 
his  acts  and  conduct  towards  her  were  such 
that,  by  the  laws  of  the  State,  she  was  entitled 
by  reason  thereof,  to  prosecute  and  maintain 
against  him  a,  suit  for  divorce  from  bed  and 
board,  and  to  be  decreed  In  such  suit  a  libenl 
and  suitable  allowance  for  alimony;  that,  being 
about  to  institute  proceedings  for  such  divorce, 
he,  in  order  to  induce  her  to  forbear  to  carry 
that  Intention  into  effect,  and  to  avoid  a  decree 
against  Iiim  for  such  alimony,  proposed  to  ex- 
ecute an  agreement  with  the  complainant  tbst 
they  should  live  separate  and  apart  from  each 
other,  and  to  provide  for  her  support  and  main- 
tenance by  a  conveyance  of  real  and  personal 
estate  to  trustees  with  power,  whose  duty  it 
should  be  to  appropriate  the  income  thereof 
for  that  purpose.  Based  upon  those  introduc- 
tory averments,  the  bill  of  complaint  proceeds 
to  allege  that  the  complainant  accepted  tbe 
proposition  of  her  husband,  then  in  full  life, 
and  that  the  indenture  embodying  the  terms  of 
the  same  was,  Feb.  34,  1646,  duly  executed  by 
all  the  parties,  including  the  trustees;  that  prop- 
erty, real  and  personal,  to  the  amount  therein 
agreed,  was  transferred  to  the  trustees  therein 
named  in  trust;  that  they  should  pay  the  in- 
come of  the  same  to  the  complainant  during 
her  life,  upon  the  conditions  therein  provided. 

By  the  terms  of  the  indenture,  they  cove- 
nanted to  live  separate  and  apart  from  each 
other  duringcoverture,unlesB  they  should  there- 
after elect  to  live  together,  as  the  provisions  as- 
sumed they  might  do;  and  the  complainant  also 
agreed,  in  case  her  husband  should  sell  any  por- 
tion of  his  real  estate  during  her  lifetime,  to  relin- 
quish to  the  purchaser  her  claim  of  dower  in  the 
same,  and  after  his  decease  to  release  her  dower, 
or  right  of  dower  in  all  his  remaining  real  e8tal^ 
when  thereto  requested  by  his  heirs,  executon 
or  administrators.  Subject  to  these  conditions 
and  some  others  not  material  to  be  mentioned, 
Uie  complainant  accepted  the  provision  in  full 
satisfaction  for  her  support  and  maintenance, 
and  of  all  alimony  during  coverture,  and  cov- 
enanted and  promised  that  she  would  at  all 
times  thereafter  live  separate  and  apart  from 
her  busband  during  coverture,  unless  they 
should  thereafter  mutually  agree  to  lire  to- 
gether. But  the  express  provision  was,  tbat  "If 
they  shall  at  any  time  or  times  hereafter  co- 
habit and  live  together  as  heretofore,  these 
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presents  shall  not  be  thereby  rendered  invalid." 
■On  the  contrary,  the  stipulation  was  that  the 
trusts  therein  contained  should,  in  that  event, 
lie  executed  in  like  manner  as  if  they  should 
live  separate  and  apart. 

Pursuant  to  that  indenture  they  separated, 
■and  the  complainant  lived  separate  and  apart 
from  the  date  of  the  instrument  until  April, 
1846,  when,  at  his  request  as  she  alleges,  she 
returned  to  live  with  nim,  and  continued  to 
live  with  him  until  June,  1860,  "  when  she  waa 
■compelled  by  hia  cruel  and  harsh  treatment  of 
herself  and  daughters  to  cease  to  live  with'hlm, 
And  ever  afterwards,  during  his  life,  continued 
-so  to  live  separate  and  apart."  Due  conveyance 
was  made  of  the  described  real  and  personal 
property  to  the  trustees,  and  they  covenanted 
in  the  same  instrument  that  they  would  collect 
the  rents,  interest  and  income  of  the  same,  and 
■cause  to  be  paid  out  of  the  trust  property,  rents, 
interest  and  income,  all  debts  which  the  com- 
plainant might  thereafter  contract,  and  after 
■deducting  aU  necessary  and  proper  charges  and 
■expenses,  to  pay  annually  or  oitener,  the  resi- 
■due  of  the  rents,  interest  and  income  to  the 
■complainant  during  her  .natural  life,  for  her 
sole  and  separate  use  and  benefit,  and  upon  her 
own  order  and  receipt  in  writing. 

^Execution  of  the  indenture  is  admitted,  and 
it  is  not  controverted  that  the  persons  named 
«8  trustees  in  the  instrument  accepted  the  trust 
And  continued  to  execute  the  same  during  the 
lifetime  of  the  husband  and  until  his  death. 
They  collected  the  rents,  interest  and  income 
aa  covenanted,  and  the  proofs  show  that  in 
■everv  instance  except  the  first,  they  gave  the 
■checks  for  the  net  amount  to  the  complainant. 
When  they  were  about  to  pay  the  first  seml- 
Aonual  payment,  the  proof  is  that  the  husband 
presented  an  order  from  the  complainant  for 
the  amount,  and  it  appears  that  the  money  was 
paid  to  him  under  that  order,  he  stating  that 
he  had  advised  the  complainant  to  allow  him 
to  invest  the  money  for  her  use  and  profit. 
Subsequent  payments,  however, throughout  the 
■entire  period  of  the  controversy,  were,  without 
■exception,  made  to  the  complainant.  Payments 
were  made  in  checks,  and  the  proofs  show  that 
the  checks  were  always  received  by  the  com- 
plainant, and  that  she  gave  the  proper  receipt. 

The  allegation  of  the  bill  of  complaint  is  that 
Ihecomplalnant.at  thesuggeption  of  herhusband 
and  upon  his  agreement  to  invest  the  several 
amounts  so  recdved  by  her  from  the  trustees, 
for  her  benefit  and  that  of  her  children,  deliv- 
«red  the  checks  to  him,  and  that  he  semian- 
nually  received  the  same  from  her  as  they  came 
to  hand,  promising  at  all  times  to  make  the  in- 
vestment as  he  had  originallv  agreed.  Proof 
of  the  several  payments,  substantially  as  al- 
leged, is  full  and  satisfactory,  as  they  appear 
in  the  schedule  signed  by  complainant,  and 
-found  among  the  papers  of  the  deceased,  which 
passed  into  the  hands  of  his  executors.  Proof 
also  is  exhibited  of  the  agreement  of  the  hus- 
band to  make  the  investment  as  alleged  In  the 
hill  of  complaint. 

The  bill  was  sustained  by  the  court  below, 
and  the  cause  referred  to  a  master  for  an  ac- 
counting. 

The  master's  report  made  certain  deductions, 
among  them  one  of  $1,682.38,  as  commissions 
to  the  trustees  for  services. 
See9  Wau.. 


Various  exceptions  to  the  master's  report  by 
both  parties  having  been  overruled,  a  final  de- 
cree in  favor  of  the  complainant  was  entered  for 
|81,7JS0.8-5,  and  costs.  Appeals  to  this  court 
were  taken  by  both  parties;  that  of  the  com- 
plainant being  to  so  much  of  the  decree  as  over- 
rules her  exception  to  the  master's  report. 

All  other  important  facts  appear  in  the  opin- 
ion of  the  court. 

Mt»»n.  S.  Bartlett  and  B.  R.  Cnrtls,  for 
complainant: 

It  is  settled  law  that  such  a  trust  as  the  one 
in  question,  either  with  or  without  the  cove- 
nant of  the  trustees  to  indemnify  the  husband 
against  the  wife's  debts,  is  founded  on  valuable 
consideration;  is  valid,  and  is  not  terminated 
by  the  subsequent  cohabitation  of  the  parties. 

Compton  V.  CoUinton,  2  Bro.  Oh.,  877;  W<n-- 
roll  V.  Jacob,  3  Mer.,  266;  Jee  v.  Thurloui,  3 
Bam.  &  C,  546;  Webnter  v.  Webtter,  1  8m.  & 
G..  489:  8.  C,  23  Eng.  L.  &  E.,  216;  8.  C, 
before  VieeChaneeUor  Shad  well,  4  De  Q.  M. 
&  G.,  437;  and  17Eng.  Law  &  Eq.,  378;  Han- 
dle V.  G»uld.  8  El.  &  Bl.,  457;  WMi  v.  8to>U, 
9  Cal.,  479;  DiUinger'*  Appeal.  86  Pa.,  867; 
Oainei  v.  Poor,  3  Met.,  Ky.,  608;  Wilson  v. 
Ifushett.  3  B.  &  Ad.,  748;  Bell,  Husband  and 
Wife,  535-541. 

It  is  clear  that  a  husband  may  be  a  trustee 
for  his  wife.  AU  that  is  necessary  is,  that  he 
should  agree  to  become  so;  and  although  the 
agreement  be  made  between  him  and  her  alone, 
the  trust  will  attach  upon  him  in  the  same 
manner,  and  under  the  same  circumstances  that 
it  would  if  he  were  a  mere  stranger. 

3  Story,  Eq.,  sec.  1380;  JHevei  v.  acoU,  9  How., 
213. 

Such  agreement  imposes  the  character  of  a 
trustee  upon  the  husband,  even  when  there  is 
no  valuable  consideration,  and  it  is  made  con- 
cerning property  belonging  to  him.  A  fortion, 
when  there  is  a  valuable  consideration  and  it  is 
made  concerning  her  separate  property. 

3  Kent,  Ck>m.,  68,  and  cases  cited;  Wood- 
VMTd  V.  Woodward,  8  Law  Times  (N.  8.),  749; 
Grant'7.  Grant,  12  Law  Times  (N.  8.),  721. 

The  objection  that  the  suit  should  have  been 
brought  in  Rhode  Island,  is  untenable. 

The  scope  of  the  bill  is,  to  charge  the  estate 
of  the  defendant's  testator  with  a  trust,  and  to 
procure  a  decree  in  favor  of  the  complainant  as 
a  creditor,  for  that  sum  of  money  which  may 
be  found  due  to  her  on  an  account  of  such 
trust. 

The  contracts  out  of  which  the  trust  arose 
were  all  made  in  Massachusetts,  between  per- 
sons then  domiciled  there. 

It  is  the  settled  law  of  Massachusetts,  where 
this  will  was  proved,  that  the  assets  received 
and  inventoried  by  the  executors  here,  are  liable 
to  the  claims  of  citizens  of  Massachusetts;  and 
if  the  estate  be  solvent,  they  are  to  be  paid  in 
full  here. 

Biehardi  v.  Dutch,  8  Mass.,  506;  Dawei  v. 
Head,  8  Pick.,  128;  Rev.  Stat.,  ch.  70,  sees. 
21.  22;  Gen.  Stat.,  cl.  101,  sees.  28,  89. 

The  remaining  questions  in  the  cause  are  the 
correctness  of  the  rulings  of  the  court  below 
upon  the  several  exceptions  of  the  parties  to 
the  master's  report. 

At  to  plaintiff's  exception*: 

First  exception.    The  master  has  found  that 
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the  testator  paid  the  sum  of  $2,400,  npon  the 
requeet  and  on  the  account  of  complainant, 
and  is  entitled  to  be  credited  therefor.  Ciom- 
plainant  insists  that  the  sum  should  be  $1,500. 

The  question  turns  on  the  inference  to  be 
drawn  from  the  following  paper,  construed  in 
reference  to  the  surrounding  drcumstances: 

Exhibit  B.  "  Out  of  the  sum  of  two  thou- 
sand eigbty-seren  dollars  and  ninety-seven 
cents,  which  I  hare  received  of  the  trustees  aa 
specified  In  their  first  two  accounts,  T  have  re- 
funded to  my  husband  |1,S00  (fifteen  hundred 
dollars),  being  part  payment  of  twenty-four 
hundred  dollars,  which  he  gave  at  my  request 
and  on  my  account,  in  equu  proportion  to  my 
two  sons,  John  Brooks  and  Joseph  Hurd;  and 
I  agree  that  the  like  sum  of  twelve  hundred 
dollars  shall  be  given  successively  to  my  other 
children,  Frances  Emily,  Kate  Edward  and 
Abbie  J.  Walker,  in  such  manner  as  may  be 
agreed  upon  between  me  and  my  husband,  as 
far  as  the  income  of  the  trust  property  will  al- 
low, reserving  to  myself  the  right  to  use  as 
much  of  said  Income  as  I  may  need  for  private 
expenses,  and  any  charitable  objects  I  may 
wish  to  favor. 

Signed,  Euza  H.  Waucxb, 

Boston,  March  27,  1847." 

As  the  case  shows  that  she  recdved  from  the 
trustees  nothing  but  their  checks,  which  she 
immediately  pwsed  to  her  husband,  the  docu- 
ment was  intended  by  the  husband  as  a  voucher 
in  discharge  pro  lanto  of  the  trust  funds,  con- 
sisting of  the  checks  passed  to  him  for  invest- 
ment. 

The  question  then  is:  whether,  under  these 
circumstances,  with  means  of  the  wife  in  his 
hands  to  satisfy  the  whole  $3,400  thus  advanced 
to  their  children,  the  inference  is  that  it  was 
their  joint  intention  to  leave  her  in  debt  to  her 
husband  for  the  balance  of  the  $3,400,  and  that 
the  husband,  instead  of  paying  himself  in  full, 
should  go  on  and  invest  the  balance  of  the 
moneys  In  his  hands,  for  her  use,  without  any 
BuggMtion  on  the  face  of  the  paper  that  she 
was  to  pay  the  balance  of  the  $2,400  thereafter, 
and  how?  Or,  is  it  the  just  intendment  that 
tiie  husband  consented  that  the  balance  should 
be  deemed  his  share  of  the  contribution  to 
their  children?  On  this  point  it  is  to  be  noted 
that,  although  said  paper  contains  no  provision 
or  promise  in  relation  to  the  payment  of  this 
balance,  yet  it  docs  contain  other  promises  from 
her  to  him. 

Second  exception.  The  question  is :  whether 
the  interest  should  have  been  compounded 
annually  or  semi-annuallv. 

The  master  disallowed  semi-annual  interest 
"I>ecau8e  severe." 

It  is  submitted  that  in  a  case  for  "  severe  " 
treatment,  the  interest  is  to  be  compounded 
semi-annually. 

This  is  asserted  by  the  highest  authority. 

Bamep  v.  Saunden,  16  How.,  085;  Baphael 
V.  Boehm.  11  Ves.,  93;  S.  C,  18  Ve8..407,  BOO; 
Fa]/  V.  Home,  1  Pick.,  S28;  Jennitony.  Hap- 
good,  10  Pick.,  101;  Boynton  v.  D]fer,  18 
Pick.,  1. 

This  is  a  case  for  "severe  treatment." 

Sixth  exception.  We  respectfully  submit 
that  a  trustee  is  not  to  1)e  allowed  compensation 
when  he  has  done  nothing  in  the  execution  of 
his  trust,  and  has  been  guilty  of  the  grossest 
81« 


abuses  of  It,  and  his  representativea  have  de- 
nied its  existence  and  forged  tbetettuiquetnut 
to  esublish  it  by  this  suit. 

tamb'$  Appeal,  68  Pa.,  142. 

Mettn.  Be^Jamiit  F.  ThoauM  and  H.  C. 
HnteUaa,  for  respondents: 

The  plaintiff  and  her  husband  resided  in 
Massachusetts  when  the  agreement  for  sepan- 
tion  was  made,  the  indenture  executed  and  the 
money  delivered  for  which  plaintiff  seeks  \» 
recover.  The  validity  of  the  contract  and  llie 
effect  of  the  payments  must,  therefore,  be  de- 
termined by  the  laws  of  Massachusetts. 

The  question  affecting  the  marriage  relation 
and  its  rights  and  duttes  is  peculiarly  one  of 
state  poliqr  of  the  lex  loei. 

Story,  Confl.  L.,  sees.  S76-S80;  DMOudur. 
Satttier,  8  Johns.  Ch.,  100;  BtaneAonf  v.  JtM- 
lOl.  18  Mass.,  1:  Anttruther  v.  Adair,  i  MyL 
&  K.,  518. 

'  There  can  be,  defendant*  submit,  no  reason- 
able doubt  that  the  courts  of  Massachosetts 
would  declare  invalid  the  agreement  relied  npoo. 

Bee,  among  other  cases,  Amti  v.  Gheu,  5 
Met.,  820;  Albte  v.  Wyman,  10  Gray,  223. 

The  policv  which  tolerates  these  volunlaiy 
separations  is  an  extremely  vicious  one;  for 
though  the  relation  of  marriage  is  entered  into 
by  contract,  its  rights  and  duttes  and  obligations 
are  fixed  by  law,  and  exist  altc^ther  indepeDd- 
ent  of  the  will  of  the  parties.  These  voluntsry 
separations  are  evasions  of  the  law,  only  to  be 
tolerated  when  the  rigor  of  the  law  of  divone 
was  intolerable. 

The  reasons  which  liave  operated  to  sanctin 
them  in  England,  do  not  exist  here;  the  hir 
itself  affording  all  reasonable  facilities  for  sep- 
aration. 

Amet  V.  Chew  (tupra)/  Albee  ▼.  Wymah, 
[nmra). 

The  recognition  of  thdr  validity  has  ben 
deeply  regretted  whenever  and  wherever  made. 

8t.  John  V.  8t.  John.  11  Ves.,  626;  2  Story. 
Eq.  Jur.,  sees.  1427,  1428;  Ih/rant  v.  TttU)/.  1 
Price,  577;  8  Bro.  Ch.,  614;  Jone*  v.  Waiie.  5 
Bing.,  K.  C,  841 ;  Opinions  of  Lords  AMnger 
and  Denman. 

If  the  agreement  was  not  void,  it  was  an- 
nulled or  suspended  during  the  period  of  the 
reconciliation  and  the  cobaUtation  of  the  par- 
ties thereto;  because  the  agreement  was  based 
on  separation,  and  by  the  reconciliation  new 
obligations  arose,  inconsistent  wi^  separatioo. 

DuratUy.  TUleg  {tupra);  2  Story.  Eq.  Jur., 
sec.  1429;  St.  John  v.  at.  John  {tupra);  Sidf. 
Marr.  and  Div.,  629;  Hunter  v.  Brj/ani,  2 
Wheat.,  82;  Weetmeath  v.  Salitburv^b  Bligh 
(N.  R.).  889;  Clan.,  Husband  and  Wife,  414; 
Fletcher  v.  Fletcher,  2  Cox,  Ch.,  09;  Balemait 
V.  Roi»,  1  Dow,  P.  C.  %4S;  Jee  v.  Thuriine,  t 
Barn.  &  C,  660;  Wettmeaih  v.  Wssftneott,  1 
Dow.  &  CI.,  519;  Bright,  Hus.  and  W..  845; 
Hindlejf  v.  Wettmeaih.  6  Bam.  &  C,  M0;1IUb 
V.  Stout,  9  Cal.,  479;  Heyerv.  Burger,  HoS. 
Ch.,  1;  Bhdthar  v.  Oregory,  2  Wend.,  422; 
Slatier  v.  Slatter.  1  Tou.  &  Col.,  Bxch.,  88; 
Carton  v.  Murray,  8  Paige,  488;  Chapmn  v. 
<?ray,  8  Ga.,  841. 

A  court  of  equi^  will  not  require  tlie  hus- 
band to  account  for  the  income  of  the  aepante 
estate  of  the  wife  which  the  husband,  with  the 
consent  of  his  wife,  has  been  accustomed  to  n- 
ceive. 
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8  StoTT,  Eq.  Jur.,  sec.  1SQ6;  fiunferv.  Bry- 
tuU,  a  Wheat.,  82;  Bquire  t.  Dean,  4  Bro.  Ch., 
88«. 

The  income  of  the  trust  fund,  when  paid  to 
the  complainant  by  the  trustees,  became  wholly 
discharf^  of  the  trust.  The  trustees  had  fully 
performed  their  duty,  in  relation  to  it,  and  the 
money  thus  paid  to  her  as  income,  when  paid 
by  her  to  her  husband  became  by  the  laws  of 
Maasachusetu  then  in«force,  the  property  of 
her  hustiand. 

AUen.  ▼.  WUUm,  8  Allen,  831;  Lord  y. 
Parkar,  8  Allen,  139;  Edward*  y.  Stateru,  8 
Allen,  815;  Ingham  y.  WM»,  4  Allen,  413. 

No  action  could  haye  been  maintained  by  the 
complainant  against  her  husliand  in  his  life- 
tbne,  at  law  or  m  equity,  by  the  laws  of  Massa- 
chusetts, upon  the  promise  alleged  in  the  bill. 

l\imer  y.  Jiye,  7  Allen,  176. 

At  least  such  action  could  not  have  been 
maintained  until  the  Statute  of  May  6,  isns, 
ch..  304.  which  was  subsequent  to  the  promises 
and  most  of  the  payments  alleged  in  the  com- 
plainant's bill. 

FarnUy  y.  Ladd,  10  AUen,  137;  Ayre»  y. 
Ayre*,  11  Oray,  180;  Aytr  v.  Warren,  47  Me.. 
817. 

If  the  complainant  eyer  had  any  claim,  she 
is  precluded  by  tlie  indenture  of  compromise 
made  by  her  and  her  children  with  the  ezecu- 
toia  and  residuary  iegateesof  the  will,  from  set- 
ting it  up. 

Ingham  y.  White,  4  AUen,  413. 

Under  the  General  Statutes  of  Massachusetts, 
ch.,  97,  sec.  16,  tlie  executors  were  not  liable 
to  this  suit 

Mr.  Juttiee  Davla  deliyered  the  opinion  of 
the  court: 

Tliis  is  a  bill  in  equity  to  charge  the  estate  of 
Doctor  William  J.  Walker,  in  the  hands  of  his 
executors,  with  a  trust  in  fayor  of  his  widow. 
Tbe  court  Iwlow  found  tliat  the  trust  existed 
and  was  valid,  and  this  appeal  seeks  to  reyiew 
that  decision  as  erroneous.  A  short  history  of 
the  facts  of  the  case,  on  wliich  it  is  claimed  the 
alleged  trust  was  founded,  is  necessary  in  order 
to  a  clear  understanding  of  the  legal  points  of 
difference  between  tbe  parties.  In  the  month 
of  September,  1846,  Doctor  Walker,  a  citizen  of 
Cbarlestown,  Massachusetts,  without  cause, 
compelled  his  wife  and  two  of  their  children  to 
leaye  liis  house.  Before  tliis  time  he  had  treated 
his  wife  with  great  harshness  and  cruelty,  pro- 
ceeding so  far  88  to  inflict  personal  yiolence  on 
her.  This  conduct  entitled  the  wife,  l^  the 
laws  of  Massachusetts,  to  a  decree  of  diyorce  from 
bed  and  board,  and  for  a  proper  allowance  of 
alimony;  and  with  a  yiew  to  obtain  the8e,shcap- 

Elied  to  counsel  to  take  legal  proceedings  against 
er  hnstMUid.  On  learning  this,Doctor  Walker 
aoi^ht  tlie  adyice  of  liis  fnend,  Uriel  Crocker, 
ana  wklied  him  to  confer  with  a  lawyer  on  the 
subject  This  frioidly  service  was  performed 
by  Mr.  Crocker,  and  the  conference  resulted  in 
recommending  the  husband  to  settle  on  his  wife 
$60,000,  and  Uiat  articles  of  separation  between 
them  be  executed.  It  was  considered  that  the 
sum  agreed  upon  was  a  suitable  settlement 
nnder  the  circumstances,  as  the  greater  part  of 
it  had  Iwen  obtained  by  tlie  husband  from  the  es- 
tate of  the  wife's  father,  and  as  he  was,  with- 
out this,  a  person  of  large  fortune. 
8m  8  Wall. 


The  parties  adopted  the  recommendation  of 
Mr.  Crocker  and  his  conferree,  and  on  that 
basis  the  articles  of  separation  were  drawn  and 
executed.  By  these  articles  Dr.  Walker  trans- 
ferred to  trustees,  in  trust  for  his  wife,  the 
agreed  amount  of  property  and  directed  the  in- 
come to  be  paid  to  Iter  during  her  life.  'This 
transfer  was,  however,  on  the  express  condition 
that  Mrs.  Walker  should  release  her  possibility 
of  dower,  when  asked  to  do  so,  to  all  the  real 
estate  he  should  sell  during  his  lifetime,  and  if 
she  survived  him,  that  she  should  release  her 
right  of  dower  to  his  entire  estate.  The  trusteea 
covenanted  to  indemnify  the  husband  from  all 
payment  of  alimony  thereafter,  and  the  deed  con- 
tained a  stipulation  that  if  the  parties  should 
afterwards  come  togetber,thetrustshouldremaiik 
and  he  executed,  in  like  manner  as  if  they  should 
live  separate.  The  parties  continued  to  live  apart 
after  tbe  execution  of  these  articles,  until  the 
month  of  April,  1846,  when  Mrs.  Walker  re- 
turned to  her  husband  at  his  request,  and  lived 
with  him  until  June.  1860,  when  she  aban- 
doned his  house  on  account  of  the  cruel  treat- 
ment of  herself  and  daughters,  and  remained 
away  from  him  during  the  residue  of  his  life. 
The  main  controversy  in  this  case  grows  out  of 
the  transactions  which  occurred  after  Mrs. 
Walker  returned  to  her  husband's  house,  and 
before  her  final  separation  from  him.  It  i» 
claimed  on  l)ehalf  of  the  complainant,that  while 
living  with  her  husband  he  took  from  her  the 
income  secured  by  the  deed  of  trust,  and  which 
was  her  separate  estate,  under  an  express  agree- 
ment to  invest  it  for  her  use,  and  that  he  made 
himself  her  trustee  for  tliat  purpose.  Having  fail- 
ed to  comply  with  his  agreement,  his  executors 
are  asked  to  account 

In  this  condition  of  the  record,  two  principal 
questions  are  presented  for  consideration : 

1.  Is  the  trust  created  by  the  articles  of  sepa- 
ration in  this  case  valid,  and  will  a  court  of 
equity  enforce  it? 

3.  Can  a  husband  t>e  a  trustee  for  his  wife; 
and,  if  so,  did  Doctor  Walker  constitute  him- 
self such  a  trustee  or  not? 

It  is  contended  that  deeds  of  separation  be- 
tween husband  and  wife  cannot  be  upheld,  be- 
cause it  is  against  public  policy  to  allow  parties 
sustaining  that  relation  to  vary  their  duties  and 
responsibilities  by  entering  into  an  agreement 
which  contemplates  a  partial  dissolution  of  the 
marriage  contract.  If  the  question  were  before 
us,  unafFected  by  decision,  it  would  present 
difficulties,  for  it  cannot  be  doubted  that  there 
are  serious  objections  to  voluntary  separations 
between  married  persons.  But  contracts  of  this 
nature  for  the  separate  maintenance  of  the  wife, 
tluough  the  intervention  of  a  trustee,  have  re- 
ceived tbe  sanction  of  the  courts  in  Eneland 
and  in  this  country  for  so  long  a  period  oitime 
that  the  law  on  the  subject  must  be  considered 
as  settled.  Oomplony.  OoUinton,2  Brown's  C.  C. . 
877;  WorraU  v.  Jaeob,  8  Merivale,  366;  Z>«  v. 
Thurloa,  2  B.  &  C,  646;  Webiter  v.  WOitar, 
1  Smale  &  Gelf.,  489;  33  English  L.  &  E.,  316; 
4  De  a.,M.  &  G.,  480;  17  Eng.  L.  &  E  ,  378; 
Handle  v.  OorM,  8  El.  &  Bl.,  4S7;  Oaritm  v. 
Murrof/,  8  Paige,  488 ;  NiehoU  v.  Fttlmer,  6  Day, 
47;  EiiUon  v.  I>uej/,  8  Barr.,  100;  Settle  v.  Wit- 
eon,  14  Ohio,  257;  Chapman  v.  Oray,  8  Ga., 
341;  Heed  v.  Beatley.  1  Blackford,  97;  WOUy. 
Stout,  9  CaUfomia,  494;  DiUinger'*  Appeal,  85 
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Pa.,  867;  Gaine»  t.  Poor,  8  Met.  (Ky.),  508; 
Hunt  V.  Hunt,  by  Lord  Westbury  in  6  L.  T. 
R.,  778. 

It  is  true  that  different  judges,  in  discussing 
the  question,  have  struggled  against  maintain- 
ing the  principle,  but  while  doing  so  thev  have 
not  felt  themeelves  at  liberty  to  disregard  it,  on 
account  of  the  great  weight  of  authority  with 
which  it  was  supported  and  have,  therefore, 
uniformly  adher^  to  it.  It  is  unnecessary  to 
consider  whether  the  extent  to  which  the  doc- 
trine lias  been  carried  meets  our  approbation, 
nor  are  we  required  to  discuss  the  subject  in 
any  aspect  which  this  case  does  not  present. 
It  18  enough  for  the  purposes  of  this  suit  to  say 
that  a  covenant  by  the  husband  for  the  mainte- 
nance of  the  wife,  contained  in  a  deed  of  sep- 
aration between  them,  through  the  medium  of 
trustees,  where  the  consideration  is  apparent,  is 
valid,  and  will  be  enforced  in  equity,  if  it  ap- 
pears that  the  deed  was  not  made  in  contempla- 
tion of  a  future  possible  separation,  but  in  re- 
spect to  one  which  was  to  occur  immediately, 
or  for  the  continuance  of  one  that  had  already 
taken  place.  And  this  is  especially  true  if  the 
separation  was  occasioned  by  the  misconduct  of 
the  husband,  and  the  provision  for  the  wife's 
support  was  reasonable  under  the  circumstances, 
and  no  more  than  a  court,  before  which  she 
was  entitled  to  carry  her  grievances,  would  have 
decreed  to  her  as  alimony.  In  this  state  of  the 
law  on  the  subject,  it  is  clear  the  deed  of  set- 
tlement in  controversy  was  unobjectionable.  It 
is  equally  clear  that  the  separation  accomplished 
by  it  was  the  best  thing  for  the  parties  at  the 
time,  and  that  it  ultimately  led  to  a  re-union 
which  lasted  over  fourteen  years.  The  evidence 
shows  that  the  bad  conduct  of  Dr.  Walker  to 
his  wife  justified  her  in  leaving  him,  and  en- 
titled her  to  a  legal  separation  at  the  hands  of  a 
court,  with  alimony  in  proportion  to  the  value 
of  his  estate.  For  many  reasons,  which  are  ap- 
parent without  stating  them,  it  was  desirable, 
if  possible,  to  avoid  a  judicial  investigation, 
and  accordingly  negotiations  to  this  end  were 
commenced  on  the  part  of  the  husband,  which 
resulted  in  securing  to  the  wife  a  suitable  pro- 
vision for  her  support.  This  settlement  was 
made  by  him,  and  accepted  by  her,  not  only  in 
lieu  of  alimony,  wMch  she  could  have  obtained, 
but  also  in  place  of  dower;  and  the  covenant  of 
the  trustees  against  any  future  claim  of  ali- 
mony, and  their  agreement  that  the  wife's  debts 
should  be  paid  out  of  the  properly  conveyed  to 
them,  furnished  the  security  to  the  husband  for 
the  permanent  arrangement  contemplated  by 
the  parties.  If  we  consider  that  the  value  of 
the  property  transferred  to  the  trustees  for  the 
benefit  of  the  wife  was  but  Utile  more  than  the 
husband  received  in  her  right  from  her  father's 
estate,  and  that,  at  the  time,  be  was  worth  be- 
tween three  and  four  hundred  thousand  dollars, 
it  would  seem  the  provision  for  the  wife's  main- 
tenance was  less  than  she  had  a  right  to  de- 
mand and  ought  to  have  received.  If  the  law 
authorizes  a  wife  to  leave  her  husband  on  ac- 
count of  cruel  treatment,  and  to  get  from  him 
a  competent  support,  it  cannot  withhold  its 
sanction  to  the  articles  of  separation  concluded 
between  these  parties  under  the  circumstances 
disclosed  by  the  evidence  in  this  case.  It  is  in- 
sisted the  obligation  of  the  trust  was  discliarged 
when  the  wife  returned  to  her  husband's  house, 
8IA 


but  this  is  a  mistaken  view  of  the  effect  of  the 
instrument.  It  was  the  intention  of  the  parties 
that  the  arrangements  should  be  permaaent, 
and  to  accomplish  that  purpose  tiie  agreemeDt 
was  framed  so  that  the  wife  should  enjoy  her 
separate  estate  during  life,  although  she  should 
subsequently  become  reconciled  to  her  hus- 
band and  cohabit  with  him.  V^e  can  see  no 
valid  objection  to  such  a  provision,  and  it  ia 
certainly  supported  by.  authority.  WHton  t. 
Mvuihett,  8  B.  &  Ad.,  748;  Bell,  Husband  snd 
Wife,626-641.  The  husband  had  a  right  to  make 
a  settlement  upon  his  wife  without  any  view  to 
separation,  and  the  insertion  of  this  provMon 
shows  that  he  did  not  intend  the  settlement  to 
cease  on  the  return  of  the  wife  to  cohabitation. 
There  is  no  good  reason  why  effect  should  not 
be  given  to  the  intention  of  the  parties  on  the  sub- 
ject. If,  on  grounds  of  public  policy,  it  is  desir- 
able that  the  parties  should  be  reconciled,  what- 
ever tends  to  promote  such  a  result  will  receive 
the  favorable  consideration  of  a  court  of  equity. 
Without  this  provision  there  was  no  inducement 
for  Mrs.  Walker  to  return  to  her  husband ;  with  it 
she  could  try  to  live  with  him  again,  and  if  hii 
previous  bad  treatment  was  repeated  she  was 
fortified  against  the  contingencyof  being  turned 
away  another  time  penniless.  There  was  noth- 
ing in  his  previous  conduct  to  inspire  her  with 
confidence  in  his  subsequent  good  behavior, 
and  but  for  the  fact  that  the  means  of  support 
were  secured  to  her  in  case  her  life  became  in 
tolerable  with  him,  it  is  reasonable  to  infer  that 
she  would  never  have  ventured  to  cohabit  with 
him  after  the  separation.  It  is  clear,  then,  that 
this  trust  was  operative  during  the  Ufe  of  the 
wife,  and  that  a  court  of  equity  will  enforce  iL 

The  next  inquiry  relates  to  transactioDi 
which  occurred  after  the  wife  returned  to  her 
husband  at  his  request,  and  on  which  the  claim 
for  relief  in  this  case  is  based.  That  a  husband 
may  be  a  trustee  for  his  wife,  and  can  be  com- 
pelled in  equity  to  account  for  any  money  or 
property  lielonging  to  her  which  he  has  re- 
ceived, in  the  same  manner  that  a  stranger 
would  be  held  to  account,  is  a  doctrine  so  well 
settled  that  it  hardly  requires  a  citation  of  au- 
thorities to  sustain  it.  2  Kent,  Com.,  163,  and 
cases  cited;  2  Story,  Eq.,  sec.  1380;  Netaf. 
Scoft.  9  How.,  212;  Womlwardv.  TToodtsord,  8 
L.  T.  R.,  N.  S.,  748:  Orant-^.  Grant,  12 L.  T. 
R..  N.  8.,  721. 

It  makes  no  difference  whether  the  property 
which  he  has  received  was  settled  by  him  upon 
his  wife,  or  came  to  her  through  other  sources. 

If  the  property  was  her  own  separate  and 
exclusive  estate,  and  be  has  agreed  to  become 
her  trustee  respecting  it,  his  liability  attaches, 
and  he  will  be  charged  with  the  trust.  The 
property  settled  upon  Mrs.  Walker  by  the  arti- 
cles of  separation  was  her  separate  estate,  and 
to  be  enjoyed  by  her  in  the  same  manner  as  if 
it  had  been  conveyed  to  trustees  for  her  benefit, 
by  settlement  before  marriage.  The  income 
secured  to  her  was  not  suspended  by  her  r»- 
turning  to  live  with  her  husband,  on  hw  solici- 
tation, nor  had  he  any  right  to  retain  itby  wsy 
of  set-off  against  the  expense  of  her  livii^.  If 
for  any  cause  he  desired  the  stata  of  separation 
to  cease,  and  invited  his  wife  to  return,  it  was 
his  duty,  as  it  should  have  been  his  pleuoie, 
out  of  his  abundant  means,  to  have  gWeo  her 
a  decent  support.     Wliat,  then,  is  the  evidenoe 
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toaching  the  question  whether  Dr.  Walker  con- 
stituted nimaeif  the  trustee  for  his  wife  in  re- 
spect to  the  income  derived  from  her  separate 
«Btate? 

In  September,  1846,  when  the  first  rayment 
was  due  under  the  deed  of  trust,  Dr.  Walker 
-went  to  Mr.  Crocker,  the  managing  trustee, 
with  an  order  for  the  money  from  his  wife,  who 
-was  then  living  with  him,  and  stated  that  she 
had  agreed  that  he  should  invest  the  amount 
for  her,  with  the  sum  of  $1,000  previously  paid 
to  her  at  Crocker's  reoueet. 

On  the  occasion  of  the  second  payment, 
which  was  made  to  the  wife  in  person,  as  were 
All  the  rest,  Mias  Emily  Walker  testifies  that 
her  father  wished  her  mother  lo  give  him  the 
money  unconditionally,  as  she  had  no  need  of 
it;  bnt  the  request  was  declined.  The  subject 
was  discussed  between  the  parties  for  several 
<lsy8,  and  finally  Mrs.  Walker  surrendered  the 
'Checks  for  the  money,  on  the  promise  of  her 
husband  to  invest  them  for  her  at  the  time  he 
received  them.  The  same  discussion  ensued 
when  the  next  payment  was  made,  and  the 
«ame  struggle  occurred  on  the  part  of  the  hus- 
band to  get  the  money  from  his  wife,  without 
Any  promise  and  with  the  same  result — his 
Agreement  to  invest  it  for  her.  The  discussion 
And  struggle  were  renewed  on  the  occasion  of 
the  receipt  by  the  wife  of  the  third  pavment, 
And  was  ended  by  the  husband  proraismg  the 
wife  to  invest  the  check  then  on  hand  and  all 
future  checks  he  should  receive  from  her  for 
her  benefit.  After  this  there  was  quiet  in  the 
family,  and  Mrs.  Walker,  relying  on  the  faith 
of  her  husband's  promise,  jmid  to  him  while 
she  remained  in  his  house,  the  successive  checks 
AS  they  were  received  from  the  trustee.  In 
1855;  Dr.  Walker  was  very  ill,  and  in  taking  a 
retrospect  of  his  past  life,  the  neglect  to  invest 
the  money  he  had  received  from  his  wife  af- 
fected his  conscience  and  troubled  him  a  great 
<leal,  as  was  natural  under  the  circumstances. 
He  said  it  ought  to  have  been  done;  it  was  her 
money  and  eJ\  she  had ;  but  the  difficulty  had 
been  to  find  a  safe  investment. 

At  another  time  he  desired  Crocker  to  go  to 
bis  house  and  pay  his  wife  the  money  which 
was  then  due;  as  he  had  a  good  chance  to  invest 
it,  having  previously  requested  him  to  defer 
the  payment  on  account  of  his  apprehension 
that  she  would  be  unwilling  to  have  it  invested 
for  her,  as  he  wished  to  do.  But  it  is  unneces- 
sary to  pursue  this  investigation  further,  for  the 
evidence  is  clear  and  uncontradicted,  that  Dr. 
Walker  received  the  rents  and  incomes  of  his 
wife's  estate,  from  her,  on  the  condition  to 
which  he  agreed,  that  he  would  invest  them  for 
her  l>enefit  as  they  were  received,  and  this  agree- 
ment imposed  on  him  the  character  of  a  trustee 
AS  to  this  property.  To  hold  otherwise  would 
be  to  sanction  the  grossest  fraud.  It  is  not 
necessary  to  create  the  trust  that  the  husband 
should  use  any  particular  form  of  words,  nor 
need  those  words  be  in  writing.  All  that  is 
required  is  that  language  should  have  been  em- 
ployed equivalent  to  a  declaration  of  trust. 
That  the  words  which  Dr.  Walker  used  consti- 
tuted him  the  trustee  of  his  wife,  cannot  admit 
of  controversy.  An  attempt  is  made  to  dis- 
credit the  principal  witness,  by  whom  the  im- 
portant facts  in  thif>  case  are  proved,  but  it  has 
wholly  failed.  Her  narrative  of  the  occurrences 
8eo9  Waix. 


which  led  to  the  separation,  and  of  the  trans- 
actions out  of  which  the  trust  arises,  is  intelli- 
gently given,  does  not  vary  on  cross-examina- 
tion, and  bears  the  impress  of  truth. 

It  is  insisted  that  this  suit  should  have  been 
brought  in  Rhode  Island,  because  Dr.  Walker 
had  his  domicil  in  that  State  when  he  died,  and 
his  will  is  proved  there.  But  the  will  was  also 
proved  in  Massachusetts,  where  ancillary  ad- 
ministration was  obtained;  and  if,  as  is  con- 
ceded in  such  a  case,  the  assets  received  and 
inventoried  by  the  executors  there  are  liable  to 
the  claims  of  the  citizens  of  Massachusetts,  the 
citizens  of  other  Slates  wUl  be  placed  on  the 
same  footing  in  this  respect,  in  the  Federal 
Courts  sitting  in  Massachusetts,  where  there  is 
no  suggestion  of  insolvency.  The  Circuit 
Courts  of  the  United  States,  with  full  equity 
powers,  have  jurisdiction  over  executors  and 
administrators,  where  the  parties  are  citizens  of 
different  States,  and  will  enforce  the  same  rules 
in  the  adjustment  of  claims  against  them  that  * 
the  local  courts  administer  in  favor  of  their 
own  citizens.  Oreen's  Adtnr.  v.  Creighton,  23 
How.,  90  [64  U.  S.,  XVI.,  419];  Harvest. 
Richards,  1  Mas.,  881. 

It  is  urged  that  Mrs.  Walker  is  estopped  from 
setting  up  this  claim  because  she  was  a  party 
to  the  indenture  of  compromise.  But  if  so, 
she  was  only  a  formal  party  to  it,  received 
nothing  under  it,  and  was  not  concerned  with 
the  residue  of  the  estate,  which  it  proposed  to 
adjust  only  after  the  debts,  legacies  and  liabili- 
ties were  paid.  Having  done  nothing  to  con- 
c^  her  claim,  nor  imposed  upon  the  parties  to 
the  compromise  respecting  it,  she  cannot  be  con- 
sidered as  having  waived  her  right  to  prose- 
cute it. 

But  if  this  defense  is  overruled,  it  is,  never- 
theless, contended  that  Mrs.  Walker,  by  accept- 
ing the  provisions  of  her  husband's  will,  waived 
her  right  to  i&stitute  this  suit;  but  this  is  giving 
an  efFect  to  the  acceptance  not  warranted  by 
the  terms  of  the  will,  or  anything  connected 
with  the  case.  Dr.  Walker  in  his  will  saw  fit 
to  make  a  limited  provision  for  his  wife,  and  to 
declare  that  it  was  to  be  received,  with  the  in- 
come under  the  trust  deed,  in  full  satisfaction  of 
dower  in  his  estate.  Nothing  is  said  atiout  the 
other  trust  under  which  he  received  the  separate 
property  of  his  wife  to  be  invested,  and  it  is 
hard  to  see  how  his  estate  can  be  released  from 
accounting  for  it,  or  the  status  of  the  complain- 
ant affected,  because  she  consents  to  take,  under 
the  will,  what  is  given  her  in  satisfaction  of 
dower. 

It  is  objected  that  the  executors  are  not  liable 
to  this  suit  because  it  was  commenced  withia 
one  year  after  they  gave  bonds  for  the  discharge 
of  their  trust.  See,  Oen.  Stats,  of  Mass.,  ch. 
07,  sec.  16.  But  this  defense  is  not  now  open 
to  the  respondents.  To  have  availed  themselves 
of  it,  it  was  necessary  that  it  should  have  been 
presented  at  the  earliest  stage  of  the  proceed- 
ings. In  not  doing  so,  they  will  be  considered 
as  having  waived  their  right  to  insist  that  the 
suit  was  Drought  too  soon. 

The  remaining  questions  in  this  case  relate 
to  the  exceptions  of  the  parties  to  the  master's 
report.  In  dealing  with  these  exceptions,  it 
seems  to  us  that  all  we  are  required  to  notice 
are  embraced  in  three  different  points  of  in- 
quiry: 
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1.  Did  the  master  err  In  allowing  Dr.  Wallcer 
$3,400,  as  a  deduction  from  the  Income  of  the 
trust  property? 

2.  Should  the  interest  charged  against  the 
trustee  be  compounded  annually,  or  semian- 
nuallyT 

8.  Was  the  trustee  entitled  to  any  compen- 
sation for  his  serricesT 

The  solution  of  the  first  inquiry  depends  on 
the  effect  to  be  given  exhibit  B  attached  to 
the  bill  in  this  case,  which  is  a  receiptor  mem- 
orandum signed  by  the  complainant,  bearing 
date  March  27,  1847.  The  complainant  insists 
In  the  adjustment  of  the  account  the  master 
mistook  the  effect  of  the  instrument,  and  that 
he  should  have  allowed  as  a  credit  against  her 
$1,000,  instead  of  $2,400.  It  is  not  easy,  after 
this  lapse  of  time,  to  tell  the  exact  Mais  on 
which  the  accounts  should  be  settled  with  ref- 
erence to  this  receipt.  It  was  a  memorandum 
made  when  the  parties  were  living  in  har- 
mony, and  after  Dr.  Walker  had  undertaken 
to  invest  for  his  wife  the  first  check  delivered 
to  him  by  her,  and  after  her  purpose  was  mani- 
fest that  the  entire  income  of  her  estate  should 
be  invested  to  provide  against  the  contingencies 
of  the  future.  And  yet  this  memorandum 
shows  that  she  so  far  modified  this  purpose  as 
to  authorize  her  husband  to  give  for  her  $1,200 
to  each  of  her  two  sons,  and  expressed  the  in- 
tention of  makine  an  equal  donation  to  her 
other  children.    The  matter  was  probably  ad- 

iusted  between  the  parties,  and,  although  there 
1  no  proof  on  the  subject,  the  circuit  court, 
doubtless,  in  approving  this  part  of  the  master's 
report,  acted  on  the  idea  that  by  long  acquies- 
cence it  should  be  treated  as  having  been  settled. 
We  cannot  say  that  this  view  of  the  subject  is 
wrong,  and  the  exception  is,  therefore,  over- 
ruled. 

2.  The  next  exception  relates  to  the  manner 
of  computing  Interest.  That  Dr.  Walker  acted 
in  utter  disregard  of  his  trust,  is  too  plain  for 
controversy.  He  treated  the  money  as  bis  own ; 
neither  kept  nor  rendered  any  account  of  his 
trust;  and  his  conduct  throughout  is  irrecon- 
cilable with  the  intention  to  perform  his  agree- 
ment There  is  not  a  shadow  of  excuse  for  his 
neglect.  The  reason  assigned  for  it  to  his 
daughter,  when  on  his  sick  bed,  that  he  had 
not  been  able  to  find  safe  investments  for  the 
money,  was  the  merest  pretense.  It  could  not 
be  otherwise,  as  he  was  an  intelligent  man,  of 
large  wealth,  and  well  informed  on  the  subject 
of  investing  moneys.  The  condition  of  his 
estate  shows  that  he  had  abundant  opportuni- 
ties for  profitable  investment  on  his  own  ac- 
count; and  if  so,  how  can  it  truthfully  be  said 
he  could  not  find  safe  investments  for  the  small 
sums  in  his  hands  boloneing  to  bis  wife?  A 
court  of  equity  the  especial  guardian  of  trusts, 
will  not  tolerate  excuses  of  this  sort  on  the  part 
of  a  trustee,  for  omitting  to  discharge  his  duty 
to  his  eeUui  que  tnut.  There  is,  therefore,  no 
hesitation  in  the  court  to  allow,  in  the  adjust- 
ment of  the  trustee's  account,  the  interest  to  be 
compounded  annually.  It  has  been  argued 
with  earnestness  that  this  is  a  case  for  severe 
treatment,  and  that  the  master  should  have 
allowed  semi-annual  rests ;  but  we  are  not  at 
llbertv  to  discuss  the  subject,  as  the  court  are 
equally  divided  in  opinion  upon  the  question 
which  it  presents. 
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8.  The  master  was  wrong  in  allowing  iny 
compensation  to  the  trustee  for  his  services,  and 
the  exception  taken  to  that  part  of  his  report 
is,  therefore,  sustained.  To  hold  that,  is  a 
ease  like  this,  the  trustee  should  be  allowed 
compensation,  when  he  literklly  did  nothio^ 
towards  executing  his  trust,  but  on  the  oontnuy 
was  guilty  of  the  grossest  abuses  concerning  it, 
would  be  a  departure  from  correct  prindDle. 
The  sustaining  this  exception  rendets  a  moaid- 
cation  of  the  decree  in  we  circuit  court  neces- 
sary. That  court  passed  a  decree  in  favor  of 
the  complainant  for  $81,750.85.  Itshonldhare 
been  increased  by  the  addition  of  $l,88&lill, 
which  sum  was  deducted,  in  the  account  stated, 
for  the  trustee's  services.  The  decree  of  the 
circuit  court  is,  therefore,  modified,  on  the  htm 
that  the  complainant,  at  the  time  it  was  ren- 
dered, was  entitled  to  recover  from  the  respond- 
ents the  sum  of  $88,488.28. 

Interest  will  follow  from  the  date  of  the  de- 
cree, at  the  rate  allowed  on  judgments  and 
decrees  in  Massachusetts. 

Cited— 1  Low., S4fi;:< Dill..  W;  6  Bank.  Bee. 41:  T 
Bank.  Beg.,  lOS,  108;  100  Ma«s.,4a>:  18  Am.  Bvp.. 
4TS  (118  Mass.,  laS);  38  Am.  Bop.,  «■»  (63  Tt.,  SW. 


JOHN  W.  WATKIN8  m  al..  i^.  w  Srr.. 

e. 

UNITED  8TATE8. 

(See  S.  C, »  WaU.,  nt-W.) 

Waiter  of  demurrtr^-aclj^utmerU  ef  aeeounU  iy 
trttuury  offieert,  tehen  evidence — eredilt  in  milt 
bjf  United  SUUm,  when  tUloieed. 

Pleadlntr  over  to  a  deolaration  adjudired  rood  od 
demurrer,  without  any  reservation,  is  a  walrer  of 
the  demurrer. 

The  duly  oertlfled  transcript  o(  the  adjuftoent 
of  a  Marshal's  accxiunts,  by  the  aoooaotlnc  olllcen 
of  the  Treasury,  Is  suffldent  evidence  to  recover  np- 
on  affalnst  him,  althouirh  the  Marshal  had  no  notice 
of  the  adjustment  of  his  accounts,  nor  of  thelial- 
anoe  found  acalnst  him. 

Claims  for  credit  oaanot  l>e  admitted  io  suits  be- 
tween the  United  State*  and  Individuals,  nolesi 
they  have  been  duly  presented  to  the  aooouolinf 
officers  of  the  Treasury,  and  have  been  by  them  di^ 
allowed. 

[No.  208.1 
Argued  Apr.  16, 1870.    Beaded  Apr.  SO,  1870. 

IN  ERROR  to  the  Circuit  C!oart  of  the  United 
State*  for  the  District  of  Maryland. 

This  suit  was  broneht  by  the  defendant  in 
error,  in  the  District  Court  of  the  United  States 
for  the  District  of  Maryland,  against  John  W. 
Watkins  and  the  sureties  on  his  official  bond  a* 
Marshal,  for  making  false  returns,  and  for  fail- 
ure to  pay  over  public  moneys  due  from  him 
as  such  officer. 

The  judgment  of  the  district  court  for 
$9,311.81,  with  interest  and  costs,  having  i)een 
affirmed  on  error,  by  the  clreuit  court,  Uie  de- 
fendants sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mettre.  WllU«ai  Kead*  Addlwtn  tad 
R  J.  Brent,  for  plaintiffs  in  error. 

Metirs.  S.  R.  Hoar,  Atty  Gen.,  and  V.  A. 
Field,  Ant.  AUg-Oen.,  for  the  United  States. 

76U.R. 


Digitized  by 


Google 


188ft. 


Watxims  v.  Ukited  Statbs. 


7«»-76« 


Mr.  JuMee  ClUford  delivered  the  opinion 
of  the  court: 

FbnoDS  accountable  for  public  money,  if  they 
neglect  or  refuse  to  pay  the  sum  or  balance  re- 
ported to  be  due  to  the  United  States,  upon  the 
adjustment  of  their  accounts,  are  liable  for  the 
Amount;  and  it  is  made  the  duty  of  the  comp- 
troller to  institute  suit  for  the  recovery  of  the 
same,  adding  to  the  sum  stated  to  be  due  the  com- 
miaaions  of  the  delinquent,  and  interest  at  the 
naeofslxpercent.  per  annum  from  the  time  the 
officer  received  the  money  ud  til  it  shall  be  repaid. 
1  Stat,  at  L.,  613.  Transcripts  from  the  books 
and  proceedings  of  the  Treasury,  certified  by 
the  register  and  authenticated  under  the  seal  of 
the  dei>artment,  are  expressly  declared  to  be 
competent  evidence  in  every  such  case  of  de- 
linquency, and  all  copies  of  bonds,  contracts  or 
other  papers  relating  to  or  connected  with  the 
settlement  of  any  such  account,  when  certified 
by  the  register  to  be  true  copies  of  the  original 
on  file,  and  authenticated  under  the  seal  oi  the 
department,  may  be  annexed  to  such  transcripts 
and  aliall  have  equal  validity  and  be  entitled  to 
the  same  degree  of  credit  which  would  be  due 
to  the  original  papers,  if  produced  and  authen- 
ticated in  court.  1  Stat,  at  L.,  513.  Judgment 
18  required  to  be  rendered  in  such  cases  at  the 
return  term,  unless  the  defendant  shall,  in  open 
court,  make  oath  that  he  is  equitably  entitled 
to  credits  which  had  been  submitted  to  the  con- 
sideration of  the  accounting  officers  of  the 
Treasury,  and  been  rejected  previous  to  the 
commencement  of  the  suit,  specifying  each  par- 
ticular claim  so  rejected,  in  the  affidavit,  and 
stating  to  the  c^ect  that  he  cannot  safely  go  to 
trial  without  that  evidence.  Such  an  amdavit 
being  filed,  the  court  may  grant  a  contiuance 
to  the  next  term,  but  not  otherwise ;  and  the  4th 
section  of  the  Act  provides  that,  in  suits  be- 
tween the  United  States  and  bdividuals,  no 
claim  for  a  credit  shall  be  admitted  upon  trial, 
but  such  as  shall  appear  to  have  been  presented 
to  the  accounting  officers  of  the  Treasury  for 
their  examination,  and  tvhioh  have  been  by 
them  disallowed  in  whole  or  in  part,  unless  it 
ia  proved  to  the  satisfaction  of  Uie  court  that 
the  defendant  is,  at  the  time  of  the  tnal,  in  the 
possession  of  vouchers  not  before  in  his  power 
to  procure,  and  that  he  was  prevented  from  ex- 
hibiting a  claim  for  such  credit  at  the  Treasury 
by  alienee  from  the  United  States,  or  some  un- 
avoidable accident.    1  Stat.  at.  L.,  61S. 

Pursuant  to  law,  the  first  named  defendant 
was,  on  the  88th  of  March,  1H67,  commissioned 
as  Marshal  of  the  United  States  for  the  District 
of  Maryland,  to  hold  the  office  for  the  term  of 
four  years  from  the  first  day  of  April  following, 
unless  sooner  removed  by  the  President.  On 
the  7th  of  April  of  that  year  he  gave  his  official 
bond  for  the  faithful  performance  of  all  the 
duties  of  his  office,  and  the  other  two  defend- 
ants named  in  the  declaration  were  the  sureties 
in  that  bond. 

The  present  suit  is  an  action  of  debt  upon 
that  bond,  and  the  breaches  assigned  are  as  fol- 
lows: (1)  That  the  Marshal  did  not  make  true 
tetums  of  all  public  moneys  which  came  to  bis 
hands  during  the  term  of  his  office.  (2)  That 
be  did  not  render  his  accounts  quarter  yearly 
to  the  proper  accounting  officers  of  the  Treas- 
ury, with  the  vouchers  necessary  to  a  correct 
and  prompt  settlement  thereof,  within  three 
8ee9  Wali. 


months  after  each  successive  quarter.  (8)  That 
he  did  not  pay  into  the  Treasury  all  the  sums 
and  balances  of  the  public  monej[s  reported  to 
be  due  upon  the  adjustment  of  bis  accounts  at 
the  Treasury  Department.  (4)  That  ho  did  not 
pay  into  the  Treasury,  or  deposit  to  the  credit 
thereof,  all  the  surplus  and  emoluments  of  his 
office,  which  his  half  yearly  returns  showed  to 
exist,  beyond  the  allowances  which  he  was  au- 
thorized to  retain.  Verdict  and  judgment  were 
for  the  plaintiffs,  and  the  defendants  excepted 
to  two  of  the  rulings  of  the  court,  which  give 
rise  to  the  only  questions  of  any  considerable 
importance  presented  for  decision  in  the  rec- 
ord. 

Apart  from  those  questions,  however,  it  is  in- 
sisted b^  the  defendants  that  the  court  erred  in 
overruling  their  demurrer  to  the  declaration. 
They  demurred  specially  to  the  several  assign- 
ments of  breaches  in  the  condition  of  the  bond, 
and  the  court  overruled  the  demurrer  as  to  the 
first  three  breaches,  and  sustained  it  as  to  the 
fourth,  and  both  parties  acquiesced  in  the  rul- 
ing and  decision  of  the  court.  Subeequentlv 
the  defendants  pleaded  performance,  conclud- 
ing with  a  verification,  and  the  plaintiffs  re- 
plied, tendering  an  issue,  which  was  joined, 
and  upon  that  usue  the  pcirties  went  to  trial. 

Pleading  over  to  a  declaration  adjudged  g[ood 
on  demurrer,  without  any  reservation,  is  a 
waiver  of  a  demurrer,  as  held  by  the  repeated 
decisions  of  this  court.  Aurora  City  v.  Wett 
[ante,  42];  U.  8.  v.  Bogd,  5  How..  20;  CUar- 
water  v.  MereditK,  1  Wall.,  42  [68  U.  8.,  XVU., 
6091;  J(met  v.  I%omptcm,  6  Hill,  621. 

U.  Evidence  was  then  introduced  by  the 
plaintiffs  to  show  that  there  was  a  balance  due 
from  the  Marshal  under  his  official  bond,  and 
the  amount  of  the  same,  which  evidence  con- 
sisted of  the  duly  certified  transcript  of  the  ad- 
justment of  his  accounts  by  the  accounting  of 
fleers  of  the  Treasury.  Having  introduced  that 
proof  the  plaintiffs  rested,  and  the  defendants 
moved  the  court  to  instruct  the  jury  that  the 
plaintiffs  were  not  entitled  to  recover  upon  that 
evidence,  because  it  is  not  averred  or  proved 
that  the  Marshal  had  any  notice  of  the  adjust- 
ment of  his  accounts,  nor  of  the  balance  found 
against  him  in  the  certified  transcript;  but  the 
court  refused  to  instruct  the  jury  as  requested, 
and  the  defendants  then  and  there  excepted  to 
the  ruling  of  the  court 

Officers  and  agents  of  the  United  States  who 
receive  public  money,  which  they  are  not  au- 
thorized to  retain  as  salaiv,  pay  or  emolument, 
are  required  by  law  to  send  th^  accounts  quart- 
er yearly  to  the  proper  accounting  officers  of 
the  Treasury,  with  the  vouchers  necessary  to 
the  correct  and  prompt  settlement  thereof, 
within  three  months  at  least  after  the  expira- 
tion of  each  successive  quarter,  if  resident 
within  the  United  Stales,  or  within  six  months 
if  resident  within  a  foreign  country.  3  Stat. 
atL.,  728. 

Provision  is  also  made  that  every  officer  or 
agent  who  shall  offend  against  that  enactment 
shall  be  promptly  reported  to  the  President, 
and  that  he  shall  be  dismissed  from  the  public 
service.  Notice  to  the  person  required  to  ac- 
count is  not  necessary,  as  the  whole  subject  is 
regulated  by  law.  Such  officers  and  agents  are 
required  to  render  their  accounts  quarter  year- 
ly, and  when  they  do  so  they  are  dutrged  with 
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what  they  have  received,  and  credited  with 
what  they  have  lawfully  paid  out  or  disbursed. 
Regulated  as  the  whole  matter  is  by  law,  they 
are  presumed  to  have  and  in  general  actually 
do  have,  full  knowledge  of  the  proceedings  and 
of  the  result  and  it  is  believed  that  no  case  of 
Iwrdshlp  arising  from  any  surprise  has  ever  oc- 
curred in  the  history  of  the  department.  Wal- 
Umv.  U.  S.,9  Wheat.,  651;  Smith,  v.  U.  8.,  6 
Pet.,  292. 

IIL  By  the  evidence  set  forth  in  the  second 
exception,  it  appears  that  the  defendants 
claimed  at  the  trial  that  a  credit  should  be  al- 
lowed, in  the  adjustment  exhibited  by  the  plaint- 
iffs of  the  Marshal's  accounts,  of  $4,876.70,  for 
advances  alleged  to  have  been  made  by  him  in 
payment  for  work  done  and  expenses  mcurred 
by  him  in  taking  the  census,  in  pursuance  of 
orders  from  the  Secretary  of  the  Interior.  They 
offered  the  paper  called  the  statement  of  dif- 
erences,  exhibited  in  the  bill  of  exceptions,  to 
show  that  the  claim  had  been  duly  presented 
at  the  Treasury  and  disallowed,  and  they  also 
offered  to  prove  that  the  disbursements  were 
made  as  chareed  in  the  account.  Objection 
was  made  to  the  admissibility  of  the  evidence 
by  the  district  attorney,  because  no  account  of 
the  particulars  of  the  claim  was  ever  presented 
to  the  accounting  officers  of  the  Treasury;  and 
in  making  the  objection  he  introduced  the 
three  accounts  current  set  forth  in  the  bill  of 
exceptions.  Both  parties  being  heard,  the  court 
excluded  the  evidence,  because  it  did  not  ap- 
pear that  the  claim  had  been  duly  presented 
and  disallowed,  and  the  defendants  excepted. 

Marshals,  like  other  officers,  are  required  to 
render  their  accounts  quarter  yearly  to  the  ac- 
counting officers,  with  the  vouchers  necessair 
to  the  correct  and  prompt  settlement  thereof, 
within  the  time  prescribed  by  law.  In  the 
case  before  the  court  it  is  not  stated  in  the  bill 
of  exceptions,  noi  is  it  shown  in  the  record, 
that  any  statement  of  items  was  furnished,  nor 
that  any  vouchers  were  submitted  to  the  account- 
ing officers  in  support  of  the  claim  for  credit 
now  under  consideration.  Vouchers  are  re- 
quired by  the  very  words  of  the  Act  of  Con- 
gress, and  it  is  .very  clear  that  the  presentment 
of  an  account  without  items  or  vouchers  would 
be  a  useless  act.  Without  such  evidences  be- 
fore the  accounting  officers  there  could  not  be 
any  intelligent  scrutiny  of  the  claim,  nor  any 
decision  which  would  be  satisfactory  lo  the 
claimant  or  to  the  public. 

No  evidence  to  prove  a  claim  for  credit  can 
be  admitted  at  the  trial,  "  in  suits  between  the 
United  States  and  individuals,"  unless  it  be 
shown  that  the  claim  has  been  legally  present- 
ed to  the  accounting  offloersof  the  Treasury  for 
their  examination,  and  that  It  has  been  by  them 
disallowed,  except  under  certain  special  cir- 
cumstances, which  do  not  exist  in  this  case. 
Independently  of  the  express  terms  of  the  Act 
of  Congress,  the  question  has  repeatedly  been 
before  this  court,  and  has  on  every  occasion 
been  decided  in  the  same  way. 

The  right  of  set-off  did  not  exist  at  common 
law,  but  is  founded  on  the  Statute  of  2  Qeorge 
II.,  ch.  24,  sec.  4,  which  in  substance  and  ef- 
fect provided  that  where  there  were  mutual 
debts  between  the  plaintiff  and  the  defendant, 
*  *  *  one  debt  may  be  set  against  the  other, 
and  such  matter  may  be  given  m  evidence  im- 
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der  the  general  issue.  Set-offs  might,  ever  after 
the  passage  of  that  Act,  be  made  in  a  proper 
case,  between  plaintiff  and  defendant,  but  it 
never  extended  to  suits  between  the  Qovem- 
ment  and  individuals,  and  since  thedecisioDin 
the  case  of  United  Statu  v.  Oilet,  9  Cruch, 
236,  it  has  never  pretended  that,  in  salts  "  be- 
tween the  United  States  and  individuals.'  any 
claim  for  credit  can  be  admitted  at  the  trial,  on- 
less  it  appears  that  the  claim  had  previoutly 
been  presented  and  disallowed,  or  was  other- 
wise brought  within  the  4th  section  of  the  be- 
fore mentioned  Act  of  Congress.  Whether  tlw 
claim  for  credit  Is  a  legal  or  equitaUe  claim, 
if  it  has  been  duly  presented  to  the  accounting 
officers  and  has  been  by  them  disallowed,  it  a 
the  proper  sublect  of  set-off  under  that  Act,  but 
it  cannot  be  adjudicated  in  a  Federal  Court  un- 
less it  has  been  so  presented  and  disallowed. 
U.  S.  V.  WiUeini,  6  Wheat.,  148.  The  rejec- 
tion of  such  a  claim  by  the  accounting  offioen 
constitutes  no  objection  to  it  as  a  claim  for  set- 
off, as  it  cannot  be  admitted  in  evidence  unlos 
it  has  been  presented  and  disallowed,  as  re- 
quired by  the  Act  of  Congress.  U.  8,  r.  Me- 
Daniel,  7  Pet.,  11;  U.  8.  v.  B^plep,  7  Pfet.,  25. 
Such  claims  as  fall  within  that  Act  are  not 
specifically  defined,  and  in  view  of  that  fact 
this  court  has  held  that  the  Act  intended  to  al- 
low the  defendant  the  full  benefit  at  the  trial 
of  any  credit,  whether  it  arises  out  of  the  par- 
ticular transaction  for  which  he  was  sued  or 
out  of  any  distinct  and  independent  transaction 
which  would  constitute  a  l^al  or  equitable  set- 
off, in  whole  or  in  part,  of  the  debt  for  whidi 
he  is  sued,  subject  of  course  to  the  requirement 
of  the  Act  that  the  claim  must  have  been  pre- 
sented to  the  proper  accounting  officers  sod 
have  been  by  them  disallowed,  u.  8.  v.  fSU- 
brown,  7  Pet.,  48. 

Questions  of  set-off  in  the  Federal  Courts 
arise  exclusively  under  the  Acts  of  Congress, 
ond  no  local  law  or  usage  can  have  any  in- 
fluence in  their  determination.  U.  8.  v.  Bobe- 
tan,  9  Pet.,  324;  Chatiot  v.  U.  8.,  16  Pet.,  370. 
Claims  for  credit  cannot  be  admitted  in  suits 
between  the  United  States  and  individuals  un- 
less they  have  been  duly  presented  to  the  ac- 
counting officers  of  the  Treasury  and  have  beoi 
by  them  disallowed,  because  it  is  so  provided 
by  an  Act  of  Congress.  U.  8.  v.  BeUbrd,  t 
Wall.,  488  [73  U.  8.,  XVm.,  932];  U.  S.  v. 
Oilmore  [anU,  282]. 

Supported  as  the  ruling  of  the  court  is  by  an 
Act  of  Congress  and  by  a  course  of  dediioD  ex- 
tending through  a  period  of  three  quarters  of  a 
century,  it  can  hardly  be  expected  tliat  it  will 
be  disapproved. 

Judgment  afflrmtd. 


WILLIAM  BUTLER  awd  W.  T.  HICOX, 
Plfft.  in  Err., 

JOSIAH  MAPLES. 

(See  8.  C„  9  WaU.,  TaS-TZB.) 

Oenwal  and  itpeeial  agenqf—atUAori^  ef  agent 
— immateruU  error— treaturjf  permit  ttcond- 
ary  evidence. 

Tlie  distinction  between  general  and  nwdal  igeo- 
des  Is,  ttiat  the  one  Is  created  by  power  glTn  todo 
acts  of  a  class,  and  the  other  by  power  given  to  do 
Individual  acta  only. 
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A  deiegatloD  of  authority  to  buy  cotton  In  a  coun- 
ty and  It*  rioinlty,  generaUy,  altbough  gruarded  by 
secret  Instructions,  was  a  general  agency. 

An  aatborlty  to  buy  "on  the  best  possible  terms. 
not  paying  an  average  of  more  than  thirty  cents 
per  pound,"  authorized  him  to  pay  fn  some  oases 
above  thirty  cents. 

Where  there  was  no  request  for  an  instruction, 
It  is  not  error  for  the  court  not  lo  give  It,  particu- 
larly if  the  evidence  did  not  demand  It. 

It  Is  to  be  presumed,  until  the  contrary  Is  estab- 
Jshed,  that  a  treasury  agent  In  granting  a  permit 
acted  rightly. 

There  are  no  degrees  of  seoondary  evidence,  and 
books  are  of  no  higher  order  than  the  testimony  of 
a  witness. 

[No.  177]. 
Arffued  Apr.  tO,  1870.    Decided  Apr.  30,  1870. 

F  ERROR  to  the  Circuit  Court  of  tiie  United 
States  for  the  Western  District  of  Tennes- 

This  suit  was  brought  in  the  court  below  by 
the  defendant  in  error  to  recover  the  price  of  a 
lot  of  cotton  which  the  plaintiff  alleged  he  had 
sold  to  the  defendants  in  Nov. ,  1868,  through 
their  agent,  Daniel  Shepherd.  Process  was 
served  on  Butler  and  Hicox  only,  and  they  ap- 

rredandpleadedthegeneral  issue.  The  plaint- 
then  dismissed  his  suit  as  to  Bridge  and 
Pierce. 

The  plaintiff  was  bound,  to  prove  two  essen- 
tial facts,  both  of  which  were  strenuously  dis- 
puted by  the  defendants.  Thesefacts  were:  first, 
that  the'  place  where  the  contract  relied  upon 
by  the  plaintiff  was  made,  was  at  the  time  with- 
in the  lines  of  military  occupation  by  the  na- 
tional forces  operating  from  the  North,  and  that 
Daniel  Shepherd  was  duly  licensed  to  trade  ac- 
cording to  the  treasury  regulations  then  in 
force.  Second,  that  Shepherd,  with  whom  the 
plaintiff  claimed  to  have  dealt,  was  at  the  time 
and  in  respect  to  that  transaction,  the  agent  of 
the  defendants. 

To  establish  the  alleged  agency  of  Daniel 
Shepherd,  the  plaintiffs  produMd  a  certain  writ- 
ten agreement  which  purported  to  be  dated  on 
the  16th  of  October,  lH63,between  H.  £.  Bridge 
&  Co.,  of  St.  Louis,  Missouri,  and  Daniel  Shep- 
herd, of  Desha  County,  Arkansas.  The  name 
of  Shepherd  and  of  H.  E.  Bridge  &  Co., by  But- 
ler, appeared  to  the  paper,  and  the  handwriting 
of  Shepherd  and  Butler  are  proven.  A  copy  of 
this  paper  is  given  here,  ttiat  it  may  readily  be 
tmdeTBtood. 

"An  article  of  agreement,  made  and  entered 
into  Oct.  16, 1868,  by  and  between  H.  E.  Bridge 
St  Co.,  of  St.  Louis,  Missouri.and  Daniel  Shep- 
herd, of  Desha  County,  Arkansas,  for  the  pur- 
pose of  purchasing  R.  C.  Stone's  cotton  and 
anch  other  as  said  Shepherd  may  be  able  to  pur- 
chase in  said  county  and  vicinity,  under  the 
conditions  and  restrictions  hereinafter  set  forth : 

The  said  H.  E.  Bridge  &  Co.  have  this  day 
furnished  said  Shepherd  with  94,000,  the  re- 
ceipt whereof  is  hereby  acknowledged  by  him, 
and  are  to  furnish  him  such  other  money,  from 
time  to  time,  as  may  be  necessary  to  purchase 
said  cotton.  The  said  Shepherd  is  to  buv  said 
cottcm,  if  it  can  be  bought  at  the  price  herein 
•et  forth,  and  as  much  more  as  he  can  on  the 
beat  possible  terms,  not  paying  an  average  of 
more  than  thirty  cents  per  pound  for  middling 
cotton,  and  lower  in  proportion  to  the  grade,  to 
1w  deUvered  at  such  times  and  places  of  ship- 
nent  aa  may  be  agreed  upon.  Said  Shepherd 
la  to  pay  as  little  as  possible  on  said  cotton  till 
tfwtWAU,. 


It  is  delivered  on  a  boat,  or  within  the  protec- 
tion of  a  gunboat;  and  when  said  cotton  is  thus 
delivered  on  a  boat  and  thus  paid  for,  the  prop- 
ertv  and  ownership  thereof  is  to  vest  exclusive- 
ly in  said  H.  E.  Bridge  &  Co.,  except  as  herein 
provided  for  his  share  of  the  profits. 

Said  H.  E.  Bridge  &  Co.  are  to  ship  said  cot- 
ton to  Memphis.  Tenn.,  and  sell  the  same  to  the 
best  possible  advantage;  and  after  re-imbursing 
themselves — the  purchase  money,  cost  of  haul- 
ing, shipping,  drayage,  commission,  etc. — are 
to  pay  said  Shepherd  one  eighth  part  of  the 
net  profits.  < 

It  is  expressly  understood  that  all  contracts, 
shipments,  permits,  etc. ,  necessary  to  purchase 
and  get  said  cotton  to  Memphis,  are  to  be  in  the 
name  of  said  Shepherd;  and  that  said  H.  E. 
Bridge  &  Co.  may  thus  use  his  name  when  nec- 


Witness  our  hands  this  day  and  year  above 
written. 

Duplicates  signed, 

H.  E.  Bridok  &  Co., 
By  W.  Butler, 
Danibi,  Sbbfitbrd." 

The  plaintiff,  after  having  read  the  foregoing 
agreement,  offered  to  read  the  deposition  of 
one  George  N.  Carleton  to  the  jury,  which  was 
taken  in  the  City  of  New  York  Mar.  32,  1866. 

Carleton  deposed  that  Nov.  5,  l868,  he  was 
appointed  by  the  Secretary  of  the  Treasury, 
Special  Agent  of  the  Treasury  Department  for 
the  Western  District  of  Tennessee,  and  Acting 
Surveyor  of  Customs  at  Memphis;  that  about 
that  time  he  was  well  acquainted  with  the  de- 
fendants. 

It  is  also  slated  by  Carleton  in  his  deposition 
that  about  the  month  of  November,  1868,  Mr. 
Butler  applied  to  him  for  a  permit  for  the  pur- 
chase and  transportation  of  cotton  in  the  then 
insurrectionary  flistrictsof  the  United  States. 

"I,  therefore,  issued  to  H.  E.  Bridge  &  Co.,  of 
St.  Louis,  Missouri,  at  the  request  of  Butler 
who,  I  understand,  was  a  partner  of  the  firm  of 
Bridge  &  Co.,  upon  authority  issued  to  them 
by  Thomas  H.  Yeatman,  Assistant  Special  Agent 
of  the  Treasury,  a  permit  to  purchase  and  trans- 
mit to  market,  cotton  within  the  lines  of  the 
Federal  Military  Occupation,  First  Special 
Agency,  bearing  date  Nov.  17,  1868,  to  the 
amount  of  fifteen  hundred  bales.  The  First 
Special  Agency  comprised  the  districts  of  the 
United  States  west  of  the  Alleghany  Mountains 
known  as  the  Valley  of  the  Kfississippi,  and  ex- 
tending southward  so  as  to  include  so  much  of 
the  States  of  Alabama,  Mississippi,  Arkansas 
and  Louisiana,  as  was  occupied  by  the  national 
forces  operating  from  the  North. 

The  defendants  objected  to  the  reading  of  the 
deposition  of  the  witness,  Carleton,  to  the  jury, 
upon  the  ground  that  it  was  not  competent  to 
prove  the  official  acts  of  the  witness,  Carleton, 
In  granting  a  permit  by  parol,  without  prelimi- 
nary prooH  of  the  loss  or  inaccessibility  of  his 
official  books.  The  court  overruled  the  objec- 
tion to  the  introduction  of  the  deposition,  and 
it  was  read  to  the  jury. 

The  cause  was  tried  by  a  jury,  and  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaint- 
iff, for  the  sum  of  ^,836.  Whereupon  the  de- 
fendants sued  out  this  writ  of  error. 

Some  additional  facts  appear  in  the  opinion 
of  the  court. 
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Mr.  Joha  N.  Palmer,  for  plaintiffs  in  er- 
ror. 
iToMTf .  P.  Phillips  and  D.  K.  HeRea,  for 

for  d^endant  in  error : 

The  court  instructed  tliejury  that  if  Shepherd 
had  dealt  with  the  plaintiff, daiming  to  beagent 
in  the  purchase  of  his  cotton  alone,  the  plaintiff 
would  contract  at  his  risk,  and  if  it  turned  out 
that  he  had  exceeded  his  authority,  Bridge  & 
Co.  would  not  be  bound  bv  the  contract,  as  in 
this  case  Shepherd  would  oe  a  special  agent. 

That  if,  however,  he  went  into  Desha  Coun- 
ty to  buy  cotton  generally,  representing  himself 
to  be  the  agent  of  Bridge  &  Co.,  to  make  such 
general  purchases,  then  he  would  be  claiming 
to  be  a  general  agent,  and  if  really  sent  there  to 
purchase  cotton  for  Bridge  &  Co.,  would  be 
their  general  agent. 

"That  the  principal  is  bound  by  all  that  a  gen- 
eral agent  docs,  within  the  scope  of  the  business 
In  which  he  is  employed  as  general  agent;  and 
even  if  such  general  agent  should  violate  special 
or  secret  instructions  not  disclosed  to  the  partr 
with  whom  he  deals,  the  principal  would  still 
be  bound,  if  Uie  agent's  acts  were  within  the 
scope  of  the  business  within  which  he  was  em- 
ployed, and  of  his  general  agency." 

There  were  no  charges  requested  by  defend- 
ants, but  they  contented  themselves  with  ex- 
ceptions, the  first  of  which  is:  that  the  court 
chaiged  that  the  written  authority  produced  in 
evidence  established  Shepherd  as  the  general 
agent  of  Bridge  &  Co.  This  is  not  true  in  point 
of  fact. 

The  question  of  special  or  general  agency  was 
left  to  Uie  jury,  to  whom  it  properly  oelonged. 
Paley,  Ag.,  210. 

The  charge  was  not  confined  to  the  written 

Eower,  but  extended  to  all  the  evidence  on  this 
ead.  The  proof  shows  that  at  the  time  of  the 
sale,  no  such  written  power  was  presumed  to 
be  in  existence.  The  defendants'  own  witness, 
Martin,  says  tliat  he  never  knew  of  any  such 
instrument.andthattheinstructlons  to  Shepherd 
were  given  verbally  ttirougfa  him. 

'The  third  excepuon  is  as  to  the  legal  defini- 
tion of  special  and  general  agency.  Mid  its  rel- 
evancy to  the  facts  of  the  case. 

The  charge  as  given,  is  in  exact  conformity 
to  the  deflnTtions  of  all  the  elementary  writers. 

1  Pars.  Cont.,  89;  Paley,  Ag  ,  198;  Story, 
As.,  sec.  127;  Johnton  v.  Jonet,  4  Barb,,  872. 

It  is  dlfllcult  to  understand  how  it  can  bo  said 
that  the  charge  was  erroneous  because  irrele- 
vant. The  whole  question  of  liability  rested  upon 
the  fact  whether  Shepherd's  agency  was  special 
or  general. 

In  the  brief  filed  for  the  appellants,  it  is  ob- 

iected  that  the  court  erred  in  not  instructing  the 
uiy  that,  though  a  principal  may  be  liable  un- 
der some  circumstances  for  the  unauthorized 
acts  of  his  agent,  yet  this  liability  would  not 
exist  if  the  party  dealing  with  the  agent  had 
notice  of  tiis  want  of  authority. 

This  is  another  error  of  fact,  as  will  be  seen 
by  that  portion  of  the  char^  where  the  liabili- 
ty is  limited  to  cases  in  which  the  instructions 
were  not  disclosed  to  the  party.  If  the  charge 
was  not  full  enough,  the  attention  of  the  court 
should  have  been  called  to  the  fact  by  a  prayer 
for  an  additional  charge. 

Thus,  when  it  was  objected  that  the  ludge, 
in  charging  on  the  subject  of  a  demand,  had 
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not  Instructed  the  jury  that  it  must  be  ibo«ii 
that  a  tender  of  the  price  was  made,  this  court 
answered  the  objection  by  saying:  "It  dees  not 
appear  that  any  exception  was  taken  at  the  time 
of  the  trial,  for  any  omission  of  this  kind.  No 
exception  can  be  taken  here,  which  was  not 
moved  for  below." 

Pennoek  v.  DkUofftu,  2  Pet,  16;  Barrou  v. 
Bead,  9  How.,  870. 

Much  of  the  argument  in  the  brief  for  appel- 
lant is  rested  upon  the  ground  that  the  sde 
from  the  plaintiffs  to  Sheptterd  was  illegal,  if 
Shepherd  had  no  permit  to  purchase,  allhotigh 
in  so  purchasing  he  acted  as  agent  for  Bridge  A 
Co. ,  who  had  a  permit. 

The  proof  shows  that  the  whole  territory ,for 
a  hundred  and  fifty  to  two  hundred  miles  sooth 
of  the  laeui  in  gruo  was,  at  the  time  of  the  trans- 
action, within  the  Federal  lines.  It  required  no 
permit  to  authorize  the  sale.  Even  if  all  the  par- 
ties had  been  within  the  Confederate  lines,  the 
sale  would  have  been  valid.  Contracts  between 
Confederates  within  their  lines,  not  entered  into 
for  the  purpose  of  aiding  the  rebellion,  are  up- 
held bv  this  court.  Tezai  v.  WhiU  (ante,  227); 
TJumngUm  v.  BmiOi  (76  U.  S.,XIX..  anU.  «1). 

Mr.  JtuUe«  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  bv  Maples,  the 
plaintiff  below,  against  Butler  ana  Hicox,  who, 
with  others,  had  traded  under  the  name  of  B. 
E.  Bridge  &  Co.,  to  recover  the  price  of  a  lot 
of  cotton  which  the  plaintiff  alleged  he  had  sold 
to  the  defendants  in  November,  1863.  through 
their  agent  Daniel  Shepherd.  The  writ  issued 
against  others  in  addition  to  these  two  defend- 
ants, but  those  others  were  not  served  with  the 
process,  and  issue  was  joined  only  between  the 
plaintiff  and  Maples  and  Hicox. 

At  the  trial  it  was,  of  course,  incumbent  upon 
the  plaintiff  to  prove  not  only  the  contract  of 
sale,  but  also  mat  Shepherd,  with  whom  the 
contract  had  been  made,  liad  authority  to  act 
for  and  bind  the  defendants.  Accordingly  en- 
dence  was  submitted  to  show  that  the  cotton 
was  purchas»l  by  Shepherd  when  professing 
to  act  as  an  agent  for  the  defendants.  Then 
was  hardly  any  controversy  about  this  fact,  and 
no  questions  are  now  raised  respecting  the  com- 
petency or  sufficiency  of  the  proof,  or  the  man- 
ner in  which  it  was  submitted  to  the  jury.  But 
the  authority  of  Shepherd  to  make  the  contract 
for  the  defendants  and  bind  them  to  its  per- 
formance was  stoutly  denied,  and  it  is  now 
strenuously  insisted  that  the  court  erred  in  the 
instructions  given  to  the  jury  respecting  th« 
evidence  of  his  agency. 

That  evidence,  so  ur  as  it  was  direct,  wu 
of  two  kinds.  "The  first  and  principal  was  ao 
article  of  agreement  made  on  the  16th  day  of 
October.  A.  D.  1863,  between  H.  £.  Bridge  St 
Co.  (of  which  firm  these  two  defendants  were 
proved  to  have  been  members)  and  Shepherd. 
describing  him  as  of  Desha  County,  Aikanasi. 
The  agreement  declared  its  purpose  to  i)e  ''pur- 
chasing R.  C.  Stone's  and  such  other  cotton  as 
said  Shepherd  may  be  able  to  purchase  in  said 
county  and  vicinity,  under  the  conditions  and 
restrictions  hereinafter  set  forth."  Having  thus 
declared  its  purpose,  it  recited  that  H.  E.  findgs 
&  Co.  had  f urnuhed  Shepherd  $4,000.  and  st^ 
ulated  that  they  would  furnish  him  such  other 
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monef,  from  time  to  time,  as  might  be  neces- 
sary to  purchase  said  cotton.  By  the  instru- 
ment it  was  further  agreed  that  Sliepherd  should 
'buy  the  cotton,  if  it  could  be  bought  at  the 
price  therein  set  forth,  and  as  much  more  as  he 
«ould  on  the  best  possible  terms,  not  paying  an 
average  of  more  tlian  thirty  cents  per  pound 
for  middling  cotton,  and  lower  in  proportion 
to  the  grade,  to  be  delivered  at  such  times  and 

{ilaoes  of  shipment  as  might  be  agreed  upon. 
t  was  further  agreed  that  Shepherd  should  pay 
as  little  as  possible  on  the  cotton  until  it  should 
be  delivered  on  a  boat,  or  within  protection  of 
a  gunboat,  and  when  thus  delivered  on  a  boat 
and  paid  for,  the  property  and  ownership  there- 
of should  vest  exclusively  in  the  said  H.  E.  Bridge 
A  Co.,  except  as  in  the  agreement  as  provided 
for  his  share  of  the  proms.  The  instrument 
then  stipulated  that  H.  E.  Bridge  &  Co.  should 
ship  the  cotton  to  Memphis,  sell  it  to  the  best 
possibleadvantageand,  after  re- imbursing  them- 
selves the  purcluse  money,  the  cost  of  hauling, 
shipping,  drayage,  commissions,  etc.,  should 
pay  Shepherd  one  eighth  part  of  the  profits.  It 
also  provided  that  contracts,  shipments,  per- 
mits, etc.,  necessary  to  purchase  and  get  the 
4X>tton  to  Mem^is,  should  be  in  Shepherd's 
name,  and  that  H.  E.  Bridge  &  Co.  might  thus 
use  his  name  when  necessary. 

The  other  direct  evidence  of  the  agency  was 
supplied  by  the  testimony  of  M.  E.  Martin,  a 
witness  for  the  defendants.  He  was  sent  by 
them  to  Arkansas,  with  money  and  instructions 
for  Shepherd,  the  instructions  being  that  he 
should  purchase  cotton  for  the  firm,  but  was 
not  to  agree  to  pay  more  than  from  thirty  to 
thirty-five  cents  per  pound  for  it.  He  might 
make  small  advances,  but  he  was  instructed  not 
to  pay  the  balance  of  the  purchase  money,  or 
make  it  payable  until  the  firm  should  be  able 
to  send  a  boat  up  the  Arkansas  River  for  the 
cotton,  and  until  it  was  in  their  possession, 
weighed  and  placed  on  the  boat.  He  was  di- 
rected to  take  no  risks  for  the  firm,  of  the  de- 
atrucUon  of  the  cotton  by  incendiaries,  or  in  any 
other  way,  except  to  the  extent  of  the  money 
advanoed.  There  was  other  indirect  evidence 
of  Shepherd's  agency,  to  which  it  is  not  now 
oeoeasary  to  refer.  Clothed  with  such  powers 
and  under  such  instructions,  he  bought  cotton 
of  divers  persons,  representing  himself  to  l>e 
the  agent  of  H.  £.  Bridge  &  Co.,  though  not 
speaking  of  his  written  authority,  or  of  any  par- 
ticular instructions.  A  portion  of  the  cotton 
thus  bought  was  shipped  on  board  the  steam- 
boat, Progress,  belonging  to  the  firm  or  char- 
tered by  them.  Among  the  persons  from  whom 
he  bought  was  plaintiff,  from  whom  he  pur- 
chased one  hundred  and  forty-four  bales,  agree- 
ing to  pay  for  it  forty  cents  per  pound,  as  soon 
as  it  could  be  weighed.  He  bought  it  as  it  lay. 
It  was  then  weighed  and  he  removed  a  part  of 
it.  But  a  large  portion  of  it  having  been  sub- 
sequently burned,  before  it  was  plaoed  on  board 
a  boat,  the  defeddants  deny  tltat  they  were 
bound  by  the  contract,  and  Uiey  now  complain 
of  the  instructions  given  to  the  jury  respecting 
Shepherd's  agency. 

They  insist  the  court  erred  in  charging  that 
the  written  agreement  between  him  and  H.  E. 
Bridge  &  Co.  constituted  him  their  general 
agent.  We  do  not  find  that  the  court  did  thus 
instruct  the  jury,  though  it  must  be  admitted 
bee  9  Wau,.  U.  8.,  Book  19. 


the  charge  may  have  been  thus  understood. 
The  jury  was  instructed  that  if  Shepherd  held 
himself  out  as  the  general  agent  (rf  H^E.  Bridge 
&  Co.,  the  defendants  were  bound  by  the  con- 
tract he  made  with  the  plaintiff  for  the  cotton, 
though  in  making  the  contract  he  transgressed 
the  instructions  he  liad  ieceived,and  secret  limit- 
ations of  his  authority,  which  instructions  and 
limitations  were  not  revealed  to  the  plaintiff. 
It  is  true,  as  has  been  noticed,  there  was  otiier 
evidence  of  a  general  agenOT  beyond  that  which 
the  agreement  furnished,  but  as  it  was  parol 
evidence,  its  force  and  effect  were  for  the  jury, 
and  hence  the  court  could  not  rightlr  nave 
charged  that  the  defendants  were  bound  by  the 
contract  unless  the  agreement  did  itself  consti- 
tute Shepherd  a  general  agent.  But  did  it  not? 
The  distinction  between  a  general  and  a  special 
agency  is  in  most  cases  a  plain  one.  The  pur- 
pose of  the  latter  is  a  single  transaction,  or  a 
transaction  with  designated  persons.  It  does 
not  leave  to  the  agent  any  discretion  as  to  the 
persons  with  whom  he  may  contract  for  the 
principal,  if  he  be  empowered  to  make  more 
than  one  contract.  Authority  to  buy  for  a  prin- 
cipal a  single  article  of  merchandise  by  one  con- 
tract, or  to  buy  several  articles  from  a  person 
named,  is  a  special  agency;  but  authority  to 
make  purchases  from  any  persons  with  whom 
the  agent  may  choose  to  deal,  or  to  make  an  in- 
definite number  of  purchases,  is  a  general 
agency.  And  it  is  not  the  less  a  general  agency 
because  it  does  not  extend  over  the  whole  busi- 
ness of  the  principal.  A  man  may  have  many 
general  agents — one  to  buy  cotton,  another  to 
buy  wheat  and  another  to  buy  horses.  So  he 
may  have  a  general  agent  to  buy  cotton  in  one 
neighborhood,  and  another  general  ^nt  to  buy 
cotton  In  another  neighborhood.  'The  distinc- 
tion between  the  two  kinds  of  agencies  is,  that 
the  one  is  created  by  power  given  to  do  acts  of 
a  class,  and  the  other  by  power  given  to  do  in- 
dividual acts  only.  Whether,  therefore,  an 
agency  is  general  or  special  is  wholly  independ- 
ent of  the  question  whether  the  power  to  act 
within  the  scope  of  the  authority  given  is  un- 
restricted, or  whether  it  is  restrained  by  instruc- 
tions or  conditions  imposed  by  the  principal 
relative  to  the  mode  of  its  exercise.  Looking 
to  the  agreement  between  H.  E.  Bridge  &  Co. 
and  Shepherd,  it  cannot  be  doubtedf  that  it 
created  a  general  agency.  It  was  a  delegation 
of  authority  to  buy  cotton  in  Desha  County  and 
its  vicinity;  to  buy  generally,  from  whomsoever 
the  agent,  not  his  principals,  might  determine. 
It  had  in  view  not  merely  a  single  transaction, 
or  a  number  of  specified  transactions,  which 
were  in  the  mind  of  the  principals  when  the 
agent  was  appointed,  but  a  class  of  purchases, 
a  department  of  business.  It  Lb  true  tliat  it  con- 
tained guards  and  restrictions  which  were,  in- 
tended as  regulations  between  the  parties,  but 
they  were  secret  instructions  rather  than  limit- 
ations. Th6y  were  not  intended  to  be  communi- 
cated to  the  parties  with  whom  the  agent  should 
deal,  and  they  never  were  communicated.  It 
was,  therefore,  not  error  to  instruct  the  jury  as 
the  court  did,  that  the  agency  was  a  general 
one,  and  that  the  defendants  were  bound  by  the 
contract,  if  Shepherd  held  himself  out  as  au- 
thorized to  buy  cotton,  and  if  the  plaintiff  had 
no  knowledge  of  the  instructions  respecting  the 
mode  in  which  the  agent  was  required  to  act. 
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It  may  be  remarked  here,  that  the  reamns 
urged  by  the  plaintiffs  in  error  in  support  of 
their  denial  of  liability  for  the  engiwements 
made  by  Shepherd  are,  that  he  agreed  to  pay 
forty  cents  per  pound  for  the  plaintiff's  cotton ; 
that  he  bought  the  cotton  where  it  lay  instead 
of  requiring  delivery  on  board  a  steamboat,  or 
within  tiie  protection  of  a  gunboat;  and  that 
he  did  not  obtain  a  permit  from  the  government 
to  make  the  purcliase.  The  argument  is,  that 
in  the  first  two  particulars  he  transcended  his 
powers,  and  that  liis  authority  to  buy  at  all 
was  conditioned  upon  his  obtaining  a  permit 
from  the  government.  All  this,  however.  Is 
immateria},  if  it  was  within  the  scope  of  his  au- 
thority that  he  acted.  The  mode  of  buying, 
the  price  agreed  to  be  paid  and  the  antecedent 
qualiflcatioas  required  of  him,  were  mattera  be- 
tween him  and  his  principals.  They  are  not 
matters  in  regard  to  which  one  dealing  with 
Iiim  was  bound  to  inquire.  But  even  as  be- 
tween H.  £.  Bridge  &  Co.  and  Shepherd,  a  pur- 
chase at  forty  cents  per  pound  was  not  beyond 
his  authority.  He  was  authorized  to  buy  "on 
the  best  poseible  terms,  not  paying  an  average 
of  more  than  thirty  cents  per  pound."  This 
contemplated  his  agreeing  to  pay  in  some  cases 
above  thirty  cents.  The  avenwe  was  reg^ulated , 
but  no  maximum  was  fixed.  lior  is  there  any- 
thing in  the  agreement  that  forbade  hia  pur- 
channg  cotton  deliverable  at  once  where  it  lay, 
tiiongh  not  on  a  boat  or  in  the  protection  of  a 
gunlraat.  He  was  authorized  to  purchase,  de- 
uverable  at  such  times  and  places  of  shipment 
as  might  be  agreed  upon;  that  is,  deliverable 
when  and  where  it  might  be  stipulated  between 
him  and  the  seller,  l^e,  he  was  to  pay  as  little 
as  poflsible  until  the  cotton  was  delivered  on  a 
boat,  or  within  the  protection  of  a  gimboat; 
and  when  thus  delivered  the  property  in  the 
goods  was  to  vest  in  the  principals,  excepting 
his  share  of  the  profits;  but  he  was  not  prohib- 
ited from  paying  the  whole  price,  or  agreeing 
to  pay  the  whole  price,  if  insisted  on  1>y  the 
vendor.  The  stipulation  respecting  the  vesting 
of  ownership  was  nothing  more  t&n  a  defini- 
tion of  right  between  him  and  his  principals,  as 
is  manifested  by  the  exception.  Nor  was  Shep- 
herd bound  to  procure  a  permit  in  his  own 
name.  He  might  have  been  had  it  been  neces- 
sanr,  but  if  under  the  permit  granted  by  H.  E. 
Bridge  &  Ck).  he  could  purchase  as  the»  agent, 
it  was  all  the  agreement  required. 

It  is  further  objected  to  the  charge  given  to 
the  Jury  respecting  general  and  specul  agency, 
that  it  was  not  applicable  to  the  proof  In  the 
case,  and  was,  therefore,  irrelevant  and  calcu- 
lated to  mislead  the  jury,  and  because,  as  stat- 
ing alwtract  questions  of  law,  the  instruction 
was  erroneous.  If,  in  truth,  it  was  irrelevant, 
it  was  not  on  that  account  necessarily  errone- 
ous and  calculated  to  mislead  the  Jury.  We 
are  not  shown,  nor  do  we  perceive,  how  the 
jury  could  have  been  misled  by  it.  They  were 
instructed  that,  in  cases  of  special  agency,  one 
who  deals  with  the  agent  must  inquire  into  the 
extent  of  his  authority,  but  that  a  principal  is 
boimd  by  all  that  his  general  agent  lias  done 
within  the  scope  of  the  business  in  which  he 
was  employed,  and  this,  though  the  agent  may 
have  violated  special  or  secret  instructiong 
given  him,  but  not  disclosed  to  the  party  with 
whom  the  agent  deals.    Surely  this  was  cor- 
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rect,  and  it  was  applicable  to  the  evldenos  ii» 
the  case.  It  has  been  intimated  durine  the  ar- 
gument tliat  the  court  should  have  added  that 
no  such  liability  can  exist  to  one  dealing  with 
an  agent  with  notice  that  the  particular  act  of 
the  agent  was  without  authority  from  the  prfai- 
cipal.  To  this  several  answers  may  be  made. 
The  exception  to  the  general  rule,  which  it  is 
said  the  court  should  bave  recognized,  is  im- 
plied in  what  the  court  did  say.  Again ;  there^ 
was  no  request  for  any  such  instruction ;  and 
still  again,  the  evidence  in  the  case  did  not  de- 
mand it.  There  was  no  pretense  that  the 
plaintiff  had  any  notice  of  secret  instructions 
given  to  Shepherd,  or  of  any  limitations  upon 
his  authority.  Nor  was  there  anything  that 
impoeed  upon  him  the  duty  of  making  imniity 
for  secret  instructions  or  for  restrictions.  Then 
were  no  cireumstances  that  should  have 
awakened  suspicion.  The  pUintifl  was  not 
apprised  that  the  authority  was  in  writing. 
The  argument  is  very  far  fetched  that  infers  a 
duty  to  inquire  wheuer  the  agent  had  private 
instruction,  from  the  fact  that  the  contract  wss 
made  in  a  region  that  had  been  in  a  state  of  in- 
surrection. 

It  is  next  insisted  that  the  court  erred  In  in- 
structing the  Jury  that  in  granting  the  permit  to- 
H.  £.  Bridge  &  Co.  to  buy  cotton,  the  special 
agent  of  the  Treasury,  who  was  authorized  to 
grant  permits,  exereised  judicial  functions,  and 
decided  conclusively  that  the  district  of  coun- 
try to  which  the  permit  extended  was  within 
the  lines  of  Federal  military  occupation.  This 
is  not,  however,  quite  an  accurate  statement  of 
what  the  court  did  charge.  The  Judge  said,  in 
effect,  that  the  Treasury  agent,  in  granting  the 
permit,  exercised  iudidal  functions,  and  that 
granting  it  was  a  decision  by  him  that  the  re- 
gion designated  in  it  was  within  the  lines  of 
military  occupation,  but  he  did  not  say  it  wa> 
a  condusive  decision.  He  did  charge,  as  s 
matter  of  law,  that  "  upon  the  proof  in  the 
case  as  to  the  condition  of  the  country,  and 
upon  the  permit  granted  to  H.  E.  Bridge  A  Co., 
Desha  County,  Arkansas,  was,  at  the  date  of 
the  contract,  in  November,  1868,  within  the 
lines  of  the  national  forces  operating  from  the 
north,  and  that  the  plaintiff  and  Shepherd  had 
a  right  to  make  the  contract  for  the  sale  and 
purchase  of  the  cotton."  The  instruction  was 
not  based  upon  the  grant  of  the  permit  akme. 
There  was  uncontradicted  evidence  in  the  cast 
that,  before  the  permit  was  granted,  the  part 
of  the  State  In  which  Desha  County  is  situated 
had  been  evacuated  by  the  Confederate  forces, 
who  had  been  retreated  toward  the  Bed  River, 
and  into  Texas;  that  there  were  no  such  fonM 
within  from  one  hundred  and  fifty  to  two  ban- 
dred  miles  from  Red  Fork,  in  Desha  Consty, 
and  that  the  military  occupation  of  the  natioaal 
forces  extended  over  the  region.  It  was  also 
proved  that  the  citizens  generally  had  taken  the 
oath  of  allegiance,  or  obtained  protection  pa- 
pers. Coupling  these  facts,  about  which  thae 
was  no  dispute,  with  the  other  fact  tliat  liie 
Treasury  agent  had  granted  a  permit  to  H.  & 
Bridge  &  Co.  to  buy  cotton  there,  tlie  judge 
was  not  in  error  when  he  gave  the  instnictioB 
to  which  exception  is  now  taken.  It  may  be 
that  the  grant  of  the  permit  was  not  technically 
a  judicial  act,  but  it  was  an  exercise  of  <m 
Treasury  agent's  Judgment,  and  a  dedoetiai 
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from  the  facta  known  by  him,  that  the  region 
over  which  the  permit  extended  was  within  the 
military  lines.  It  is  to  be  presumed  that  he 
acted  rightly,  and  as  he  could  not  lawfully 
grant  the  permit  in  the  absence  of  such  military 
occupation,  his  grant  of  it  raised  a  presumtion 
that  the  occupation  existed.  It  established  at 
least  a  prima  fade  case.  In  United  Statea  y.  Weed, 
6  Wall.,  73  [78  U.  8..  XVIII.,  584],  thU  court 
said :  "  The  fact  that  the  proper  officers  issued 
these  permits  for  certain  parishes,  must  be 
taken  as  evidence  that  they  were  properly  is- 
sued until  the  contrary  is  established.  But  a 
prima  faeie  case,  with  nothing  to  rebut  it,  is  a 
case  made  out  If,  then,  what  amounts  to 
military  occupation, the  facts  being  ascertained, 
is,  necessarily,  a  question  of  law,  as  must  be 
conceded ;  and  if  there  was  nothing  to  rebut 
the  presumption  of  fact  arising  from  the  grant 
of  the  permit,  and  no  contradiction  or  impeach- 
ment of  the  direct  testimony,  the  court  was  jus 
tided  in  declaring,  as  matter  of  law,  that  D^a 
County  was  within  the  lines  of  military  occu- 
pation from  the  north,  and  that  the  contract 
was  not  illegal. 

The  next  objection  to  the  charge  may  be  dis- 
posed of  in  a  word.  Indeed,  it  has  not  been 
seriously  urged  here.  That  the  defendants 
cannot  set  up  a  new  contract,  obtained  by  one 
of  them  from  the  plaintiff  for  a  sale  of  part  of 
the  cotton,  as  a  discharge  from  the  contract 
made  for  them  by  Shepherd,  if  the  new  con- 
tract was  obtained  by  their  own  misrepresen- 
tations, or  by  their  denial  of  Shepherd's 
agency,  is  too  plain  to  need  discussion.  And 
yet,  uiat  they  may,  must  be  maintained  by 
them  in  order  to  convict  the  court  below  of 
.error  in  the  instructions  given  respecting  the 
new  contract. 

▲  single  exception  remains  to  be  considered. 
It  is  to  the  admission  of  the  testimony  of 
Qeorge  N.  Carleton.  He  was  introduced  to 
prove  that  he,  as  special  Treasury  agent,  had  is- 
sued a  permit  to  H.  E.  Brid^  &  Co.,  and  to 
prove  its  contents,  notice  having  been  given  to 
the  defendants  to  produce  the  permit  itself,  and 
they  iiaving  failed  te-do  so.  It  is  objected: 
first,  that  his  official  books  should  have  been 
produced,  and  that  it  was  incompetent  to  prove 
the  permit  in  anv  other  way.  The  permit  it- 
self would  have  been  the  best  evidence;  but  it 
was  not  produced  on  call  and,  therefore,  second- 
ary evidence  was  admissible.  There  are  no  de- 
grees of  such  evidence,  and  the  official  books 
of  the  Treasury  agent,  had  there  been  any  in 
existence,  would  have  been  at  best  but  second- 
ary proof,  of  no  higher  order  than  was  the  testi- 
mony of  a  witness.  There  was,  also,  no  proof 
that  any  such  books  had  been  kept,  and  eon- 
sequently  nothing  to  show  that  there  was  any 
better  evidence  tnan  that  which  was  offered. 
Ajiolber  objection  was  made  against  its  subject- 
matter.  It  was,  that  the  permit,  of  which  the 
pioof  was  offered,  was  to  H.  E.  Bridge  &  Co., 
and  not  to  Shepherd.  We  do  not  perceive  any 
merit  in  this  objection.  We  have  already  said 
that,  in  the  agreement  between  him  and  his 
principals.  Shepherd  did  not  undertake  to  pro- 
cure a  permit  unless  it  should  be  necessary  to 
buy  cotton  and  get  it  to  Memphis,  and  we  do 
not  perceive  why  a  permit  to  H.  £.  Bridge  & 
Co.  did  not  enable  them  to  buy  through  an 
agent,  and  render  any  permit  to  their  agent 
8eeO  Wau,. 


unnecessary.    For  these  reasons,  the  objections 
urged  against  the  admission  of  the  testimony^of 
Carleton  cannot  be  sustained. 
TTte  judgment  of  the  Oirewt  Court  i*  affirmed. 


THE    HARTFORD    FIRE    INSURANCE 

COMPANY.  Plff.  inBrr., 

». 

ISAAC  VAN  DUZER 

(See  8.  C,  •  Wall.,  T84,  Ni^.) 

AUowanee  of  writ  of  error,  indiipeniable. 

An  allowanoe  of  the  writ  of  error  to  the  Supreme 
Court  of  a  State  is  lodlspensable  to  the  jurlsmotlon 
of  this  oourt,  to  revise  the  state Judtrment. 

aiecunn  v.  Florida  (ante,  780).  followed.   ' 

[Naaei.l 

Argued  Apr.  St.  1870.    Deaded  Apr.  30,  1870. 

F  ERROR  to  the  Supreme  Court  of  lUi- 
nois. 
On  motion  for  a  writ  of  *upen»d«a». 
Mr.  C.  F.  Peek,  for  plaintiff  in  error. 
Mr.  T.  Iiyle  Dlekey,  for  defevdant  in 
error. 

Mr.  GJuefJuetiee  Chase  delivered  the  opin- 
ion of  the  court: 

On  looking  into  the  record  in  this  case,  we 
find  no  allowance  of  the  writ  of  error  to  the 
Supreme  Court  of  Illinois.  This  is  indispens- 
able to  the  jurisdiction  of  the  court  in  error  to 
revise  the  judgment  of  the  hisrhest  court  of  a 
State.  This  has  been  repeatedTy  decided,  and 
very  recentlv  at  this  term,  in  ttie  case  of  Olea- 
SOTi  V.  Floriaa  [ante,  780]. 

The  motion  for  a  writ  of  tupertedeat,  there- 
fore, cannot  be  considered. 

The  writ  of  error  mutt  be  ditmitted. 
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CHARLES  J.  CARPENTER,  Plff.  in  Brr., 

V. 

HENRY  W.  WILLIAMS. 
(See  S.  C  •  WalU  ns,  T88.) 
Oa*»  of  no  juritdietion. 

Tbe  decision  of  a  state  court,  which  reoovnlaes 
the  title  oonflnned  by  the  Act  of  CX>n«re«s,anaonly 
determines  to  whom  that  oonflrmatlon  was  made, 
presents  no  case  for  tbe  jurisdiction  of  this  court. 

[No.  181.] 
Bubmitled  Apr.  gl,  1870.  Decided  Apr.  SO,  1S70. 

IN  ERROR  to  the  Supreme  Court  of  Mis 
souri. 

On  motion  to  dismiss. 

This  suit  was  brought  by  the  defendant  in- 
error,  in  the  St.  Louis  Land  Court,  to  deter- 
mine the  title  to  a  certain  fleld  lot  in  the  Grand 
Prairie  common  fleld  of  St.  Louis.  Both  parties 
claimed  under  the  same  conflnnation  by  Act  of 
Congress  of  June  18,  1813. 

The  amended  petition  states,  In  substance: 
that  the  land  in  dispute  was  proved  (confirmed) 
in  the  name  of  Louis  La  Croix,  when,  in  fact, 
Joseph  La  Croix  was  the  person  intended ;  that 
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Recorder  Hunt  took  proof  of  Joseph's  right, 
but  made  a  mistake  in  the  name  of  the  claimant, 
or  by  accident  wrote  Louis  Instead  of  Joseph, 
and  the  object  of  the  suit  as  amended  was,  to 
reform  the  confirmation,  correct  the  supposed 
mistake,  and  obtain  a  decree  in  faror  of  the  per- 
sons claiming  under  Joseph  La  Croix,  for  the 
title  which  the  defendamt,  Carpenter,  had  pro- 
cured from  the  heiis  of  Louis  La  Croix.  The 
amended  petition,  setting  up  an  equitable  tide, 
was  filed  after  the  Supreme  Court  of  Missouri 
had  decided  tliat  Williams  had  no  legal  title, 
and  could  only  recover  on  showing  an  equity 
if  at  all. 

28  Mo.,  454;  86  Mo.,  62. 

The  suit  was  tried  three  times  in  the  state 
courts;  twice  before  juries,  and  once  before  a 
judee,  and  on  each  trial  the  plaintiffs  had  a 
Teraict  and  judgment  that  Joseph  La  Croix 
was  the  person  mtended  in  the  certificate  of 
confirmation  issued  in  the  name  of  Louis  La 
Croix  in  18S6,  by  the  said  recorder.  The  last 
judgment  by  the  judge  of  the  slate  court  was 
aflSrmed  by  the  court  at  General  Term,  and  on 
appeal  to  the  Supreme  Court  of  the  State  ludg- 
ment  was  finally  afilrmed  ip  faver  of  the  plaint- 
iSs,  with  damages  for  the  detention  of  the  prop- 
erty. From  this  ludgment  and  decision  of  the 
Supreme  Court  of  Missouri,  the  defendant  has 
sura  out  this  writ  of  error. 

Mr.  Britton  A.  Hill,  for  defendant  in 
error: 

The  record  in  this  case  does  not  show  that 
either  one  or  any  of  the  questions  stated  in  the 
26th  section  of  the  Judiciary  Act  arose  in  the 
state  court,  and  was  decided  in  that  court,  as  a 
question  indispensable  to  the  judgment  in  this 
case. 

This  court  has  no  power  to  take  jurisdiction 
of  a  writ  of  error  from  a  state  court,  unless 
that  court  has  decided  against  the  Talidity  of 
an  Act  of  Congress,  or  some  other  question 
specified  in  the  25th  section,  "and  have  come 
to  the  very  decision  of  that  question  as  indis- 
pensable to  that  judgment." 

OrowMr.  BandeU,  10  Pet.,  892,  on  review 
by  Mr,  Jvitiee  Story  of  all  the  cases  prior  to 
that  date,  1886;  Armttrong  t.  Treaturer,  etc., 
16  Pet.,  281,  285;  Bk.  v.  Buekinghom,  SHovi., 
841:  WiUiamB'T.  Carpenter,  42 Mo..  840. 

The  following  cases  are  directly  in  point 
against  this  court  assuming  jurisdiction  in  this 
case: 

Mattfitws  V.  Zane,  7  Wheat.,  164:  Enrin  r. 
Lowry,  7  How.,  172;  lA/Oe  v.  Arkantcu,  22 
How.,  208  (68  U.  S.,  XVL,  309);  Oihton-r. 
Chouteau  (ante,  817). 

Mettri.  Olover  and  Sliepl«y>  for  plaintiff 
in  error. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Missouri,  to  taring  up  a  judgment  of  that 
court,  which  determines  the  tide  to  a  lot  of 
ground  once  belonging  to  the  common  field  lots 
of  St.  Louis. 

We  are  of  the  opinion  that  the  record  pre- 
sents no  case  for  ue  jurisdiction  of  this  court. 

The  counsel  for  plaintiff  in  error  state  the 
matter  in  issue  very  happily  in  their  printed 
brief,  in  the  following  language:  "The  amended 
petition  states  in  substance  that  the  land  in  dis- 
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pute  was  proved  (confirmed)  in  the  name  of 
Louis  La  Croix,  when  in  fact  Joseph  La  Croiz 
wast  the  person  intended ;  that  Recorder  Hunt 
took  proof  of  Joseph's  right.^and  made  a  mis- 
take m  the  name  of  the  claimant,  or  by  acci- 
dent wrote  Louis  insiead  of  Joseph ,  and  the  ob- 
ject of  the  suit  as  amended  was  to  reform  this 
confirmation,  correct  this  supposed  miMake, 
and  obtain  a  decree  in  favor  of  the  pereou 
claiming  under  Joseph  La  Croix  for  the  title 
which  the  defendant,  Carpenter,  had  procured 
from  the  heirs  of  Louis  La  Croix." 

The  case,  therefore,  turns  solely  on  the  per- 
sonal identity  of  the  individual  to  whom  the 
recorder  confirmed  or  intended  to  confirm  tlie 
lot  in  question.  It  involves  the  construction  of 
no  Act  of  Congress.  The  decision  of  the  court 
below  denies  the  validity  of  no  Act  under  the 
authoritv  of  the  United  States.  It  recognizas 
to  its  fullest  extent  the  title  confirmed  by  the 
Act  of  Congress  and  the  Act  of  oonflrmatioo, 
and  only  determines  to  whom  that  confirmatioa 
was  made. 

It  is  a  mistake  to  suppose  that  everr  snit  for 
real  estate,  in  which  the  parties  claiming  under 
the  Federal  Government  are  at  issue  as  to  which 
of  them  is  entitled  to  the  benefit  of  that  title, 
necessarily  raises  a  question  of  federal  oogsi- 
zanoe. 

If  this  were  so,  the  title  to  all  the  vast  domaiii, 
once  vested  in  the  United  States,  could  be 
brought  from  the  state  courts  to  this  tribunal. 

In  the  case  before  us,  the  rules  which  must 
determine  the  question  at  issue  are  common 
law  rules,  and  the  result  cannot  be  varied  by 
the  application  of  any  principle  of  federal  law 
or  federal  authority.  A/an  v.  Tluma*,  4  Wall.. 
604T71  U.  8..  XVm.,  460]. 

7m  writ  ii,  thanfore,  dutniued. 


THE  PROVIDENCE  RUBBER  COMPANY. 
Appt., 

V, 

CHARLES  GOODYEAR.  Executor  of 
CHABiiBB  GooDTKAR,  Deceased,  bt  ax.. 

(See  a  C,  •  Wall..  StA-ttm. 

Bill  of  review — when  may  be  JUed — not  a  matter 
<(f  rig?U. 

The  matter  on  account  of  which  a  bill  of  rerleir 
la  filed,  must  not  only  be  new,  but  such  as  the 
party,  by  the  use  of  reasonable  diUceooe.  oonld  not 
have  known ;  and  if  there  be  any  laches  or  negd- 
gence  In  this  respect,  that  destroys  the  title  to  tae 
relief. 

Whether  an  application  to  file  a  t>UI  of  ravlnr 
shall  he  grranted  or  refused,  rests  In  the  aonod  dis- 
oretlon  of  the  court.   The  requisite  leave  1*  oever         i 
a  matter  of  right. 

[No.  25.] 
Argued  Apr.  te,  1870.    Decided  Apr.  SO  WO. 

APPEAL  from  the  Circuit  Court  of  the  Doit- 
ed States  for  the  District  of  Rhode  Island. 
On  motion  to  stay  mandate  and  file  bill  of 
review. 
The  case  is  sufficiently  stated  by  the  court 
See,  also,  the  report  of  the  decision  by  this 
court  on  the  merits  (ante,  666). 

NoTX.— Bin  of  review;  natxirtof;  ichen  mat  te 
hrouohi ;  who  may  maintain ;  ttoie  vMhin  wMck ; 
what  thmUd  contain.  See  note  to  Bk.  of  V.  B.  t. 
Bitohle,  83  n.  S.  (8  PetJ,  128. 
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Mr.  C.  CoahlBKi  'or  appellants. 
Mr.  W.  E.  Cortla.  for  appellees. 

Mr.  Jwtiee  Swayn*  delivered  the  opinion 
of  the  court: 

The  appellants  have  submitted  a  motion  that 
the  mundate  in  this  case  be  stayed,  and  that 
they  have  leave  to  file  a  bill  of  review.  The 
ground  of  the  application  is  the  alleged  fact 
that  Oeorge  B.  Dorr  and  William  Judson,  both 
deceased,  were  very  largely  interested  in  the 
patent  which  lies  at  the  foundation  of  this  liti- 
gation, and  that  their  legal  representatives 
diould  have  been  made  jMurties  to  the  suit.  It 
ia  shown  that  a  suit  has  been  recently  instituted 
hy  Louisa  Judson,  widow  and  executrix  of 
William  Judson,  against  the  appellants  for  the 
same  infringements  of  the  patent  which  are 
chaived  in  me  bill  in  tliiscase.  AfBidavits  are 
on  file— talien  to  show  the  interest  of  Judson 
and  that  the  appellants  had  no  knowledge  of 
the  fact  until  since  the  determination  of  the 
case  in  this  court.  They  are  silent  as  to  the 
interest  of  Dorr.  Upon  looking  into  the  record, 
we  find  that  the  subpcena  in  Uiis  case  bears 
date  on  the  80th  of  October,  1803.  The  litiga- 
tion was  in  progress  from  that  time  until  it  was 
determined  here  by  the  opinion  of  this  court 
deliva«don  the  7tn  of  February  last,  affirming 
the  decree  of  the  ciroidt  court  in  favor  of  the 
complainants. 

Exhibit  "B,"  annexed  to  the  complainants' 
bill  in  the  record,  is  the  opinion  of  Mr.  Ju^iee 
Orier  in  the  case  of  Ooodyear  v.  Day,  3  Wall., 
Jr.,  288,  involving  the  same  patent. 

That  opinion  was  delivered  at  the  May  Term, 
1853.  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey.  It  appears  by 
this  opinion  that  the  point  was  made  in  that 
case  by  the  defendant,  tnat  William  Judson  and 
James  A.  Dorr  were  parties  in  interest,  and 
should  be  made  parties  complainant.  The  as- 
signment by  Gtoodyear  to  Judson  and  Dorr 
was  before  t^e  learned  judge,  and  the  question 
made  was  f  uUv  consideKd.  They  were  not  made 
parties.  Exhibit "  C,"  annexed  to  the  bill,  is  the 
opinion  of  the  same  justice  In  the  case  of  Oood- 
yearandtheNewBnglarui  Oar  Spring  Company  v. 
The  Cehtral  Baitroad  qfNew  Jmtey.  1  Fish. ,  636, 
argued  in  the  Circuit  Court  of  that  State  on  the 
24th  of  March,  1858.  The  suit  in  that  case  was  also 
founded  upon  the  Ooodyear  patent.  The  objec- 
tion that  Judson  and  Dorr  should  have  limi 
oo-complainants  was  set  up.  The  assignment 
to  them  by  Goodyear  was  analvzed  and  consid- 
ered. The  learned  judge  arrived  at  the  con- 
clusion that  they  were  not  necessatr  parties, 
and  overruled  the  point.  These  exhibits  were 
as  much  a  part  of  ue  bill  in  this  case  as  any- 
thing which  it  contained.  The  appellants  are 
estopped  from  denying  knowledge  of  its  con- 
tents. They  were  sufficient  to  show  the  exist- 
ence of  the  assignment  to  Judson  and  Dorr,  and 
the  general  scope  and  character  of  its  contents. 
If  not  satisfied  with  the  vie?vs  of  Mr.  Juntiee 
Grier  upon  the  subject,  they  should  have  made 
the  defense  by  plea  or  answer.  Not  having 
spoken  at  the  proper  time  in  that  way,  they 
cannot  be  permitted  to  speak  with  effect  now, 
in  this  way.  They  have  slept  upon  knowledge 
which,  if  material,  should  have  awakened  them 
to  activity  more  than  seven  years  ago.  Their 
laches  is  fatal  to  their  application.  It  is  a  set- 
See  9  Wall. 


tied  rule  in  this  class  of  cases  "  that  the  matter 
must  not  only  be  new,  but  such  as  the  party, 
by  the  use  of  reasonable  diligence,  could  not 
have  known ;  for  if  there  be  any  laches  or  negli- 
gence in  this  respect,  that  destroys  the  title  to 
the  relief."  Story,  Eq.  PI. ,  sec.  4U.  Whether 
such  an  application  shall  be  granted  or  refused, 
rests  in  the  sound  discretion  of  the  court.  The 
requisite  leave  is  never  a  matter  of  right.  Story, 
Eq^  PI.,  sec.  417.  The  affidavits  have  failed  to 
satisfy  us  that  if  a  bill  of  review  were  filed 
the  result  would  affect  the  decree  which  has 
been  rendered. 

We  are  all  of  the  opinion  that,  under  the  cir- 
cumstances, it  would  not  be  proper  to  withhold 
longer  from  the  appellees  the  fruits  of  the  re- 
lief to  which  we  have  found  them  entitled. 

It  is  not  probable  that  the  appellants  will  be 
inlured  Iw-  any  litigation  which  the  represent- 
atives of  Judson  or  Dorr  may  institute.  If 
their  interests,  as  claimed,  shall  be  established, 
the  circuit  court  which  tries  the  case  will, 
doubtless,  so  exercise  its  flexible  jurisdiction  in 
equity  as  to  protect  all  rights  ana  do  justice  to 
all  concerned. 

T/u  motion  for  leave  to  JUe  a  bill  of  revieu)  i» 
denied. 


CHARLES  BI8CH0FF  kt  al.,  PfiT  in  Err., 

«. 

JOHN  WBTHERED. 

(Bee  B.  C,  «  WaU..  8]2-«ie). 

Bngliih  judgment,  when  inoperative — question  of 

faa. 

A  judgment  reoovered  In  the  oommon  pleas  In 
BnBUina  wholly  without  Juiiadlotlon  of  the  person 
oiD  have  no  validity  here. 

A  question  of  priority  of  Invention,  where  a  pat- 
ent la  attempted  to  be  Invalidated  by  aprior  patent, 
is  a  question  of  fact  rorthelury.andnotaquestion 
of  law  for  the  court. 

[No.  193.1 
Arywd  Apr.  gt,  1870.    Deeded  Apr.  SO,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

This  suit  was  brought  in  the  court  below  by 
the  plaintiffs  in  error,  on  a  judgment  recovered 
in  the  Court  of  Common  Pleas  of  Great  Britain, 
for  breach  of  covenant  in  the  assignment  of  one 
fortieth  part  of  a  certain  English  patent. 

The  facts  of  the  case  fully  appear  in  the  opin- 
ion of  the  court. 

The  verdict  and  judgment  in  the  court  below 
having  been  in  favor  of  the  defendant,  the  case 
was  broaght  here  by  the  plaintiffs  on  a  writ  of 
error. 

Mr.  WillUun  Mead*  Addison,  for  plaint- 
iffs in  error: 

The  patent  to  Newton  was  void,  because  the 
invention  was  not  novel,  the  same  being  sub- 
stantially described  in  the  patents  previously 
granted  to  Moses  Poole. 

No  evidence  whatever  was  given  to  rebut  the 
prima  facie  case  made  by  the  judgment  in  the 
original  action.  That  judgment  was  overruled 
without  any  evidence  of  any  import  in  addition 
to  what  was  before  the  English  court. 

NOTS. — ServUx  of  luMce  to  appear  and  defend; 
when  Tteeawary  to  txiUdttv  o/ iudoment.  Bee  note  to 
HoUln^worth  v.  BartiouT,  St  C.S.  (4  Pet.),  466. 
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Prima  faeit  evidence  becomes  conclusive  M 
not  rebutted.  "Wliat  \&  prima  fadi  evidence 
of  a  factY  It  is  such  as,  in  judgment  of  law, 
is  sufficient  to  establish  the  »ct,  and  if  not  re- 
butted, remains  sufficient  for  the  purpose."  U. 
8.  V.  Wiggint,  14  Pet.,  847;  Eea«  v.  Jaekton,  6 
Pet.,  632. 

M«UTt.  John  H.  B.  Xiatrob«  and  John 
Wtlhtrtd,  P.  P.,  for  defendant  in  error. 

Mr.  Juttiee  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  the  plaintiffs 
in  error  against  the  defendant,  to  recover  dam- 
ages for  breach  of  covenant  in  the  assignment 
ot  one  fortieth  part  of  an  EogUah  patent  granted 
to  one  William  Henry  Newton.  The  covenant 
was  that  the  patent  was,  in  all  respects,  valid 
and  unimpeachable.  The  breach  complained  of 
was  that  it  was  null  and  void.  The  declaration 
contained  certain  other  counts,  namelv:  the  or- 
dinary money  count,  and  a  count  on  a  Judgment 
recovered  in  the  Common  Pleas  of  Westimnster 
Hall,  in  England.  To  the  latter  count  the  de- 
fendant pleaded  nul  titl  rtoord;  and  the  onlv 
evidence  adduced  in  its  support  was  an  exemph- 
fied  copy  of  a  Judgment  recovered  against  the 
defendant  in  the  ndd  Copmon  Pleas,  without 
any  service  of  process  on  him,  or  any  other 
notice  of  the  suit  other  than  a  personal  notice 
served  in  the  City  of  Baltimore.  It  is  enough 
to  esy  of  this  proceeding,  that  It  was  wholly 
without  jurisdiction  of  the  person.and  whatever 
validity  it  may  have  in  England,  by  virtue  of 
statute  law  a^inst  property  of  the  .defendant 
there  situate,  it  can  have  no  validity  here,  even 
of  a  prima  faeie  character.   It  is  simply  null. 

As  no  evidence  was  adduced  to  sustain  the 
common  counts,  the  only  question  of  importance 
arises  under  the  count  of  the  alleged  covenant, 
that  the  patent  in  question  was  vdid  and  unim- 
peachable. 

This  patent  was  granted  to  Newton  on  the 
S6th  of  May,  1858,  and  was  for  certain  improve- 
ments in  the  generation  of  steam,  consistmg  of 
an  accessory  steam  pipe  carried  from  the  boiler 
through  the  fire  or  diimnev,  so  as  to  cause  the 
steam  conveyed  therein  to  Decome superheated; 
and  from  thence  carried  to  the  steam  cheat  or  to 
any  intermediate  pipe,  there  to  connect  with 
the  ordinary  steam  pipe,  which  conveys  the 
steam  from  the  boiler  to  the  engine,  so  as  to  mix 
the  superheated  steam  with  the  ordinary  steam 
as  it  comes  from  the  boiler.  •  The  effect  of  this 
mixture  is  described  to  be  that  the  superheated 
steam  converts  into  steam  all  the  remaining 
watery  particles,  froth  and  foam  contained  in 
the  ordinary  steam,  and  thus  dries  and  rarefies 
the  whole  mass,  and  makes  it  more  effective. 

The  plaintiff  having  put  in  evidence  the  as- 
signment contuning  the  covenant  declared  on, 
and  the  letters  patent  granted  to  Newton,  in 
order  to  show  the  breach  of  covenant,  put  in 
evidence  a  prior  English  patent  granted  to  one 
Poole,  in  1844,  for  an  invention  which  the 
plaintiff  claimed  was  identical  with  that  patented 
to  Newton.  The  plaintiff  then  called  upon  the 
court  to  compare  the  two  speclflcalions,  and  to 
instruct  the  jury  that  the  patent  to  Newton  was 
not  a  valid  and  unimpeachable  patent,  inas- 
much as  the  invention  therein  described  was 
not  novel,  but  was  already  substantially  de- 
scribed in  the  specification  of  Poole;  and  that 
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under  the  covenants  contained  in  the  asslxm> 
ment.the  plaintiffs  were  entitled  to  recover  £900, 
the  amount  of  purchase  money  paid,  with  in- 
terest. This  the  court  refused  to  do,  and  the 
plaintiffs  excepted. 

The  defendant  then  prayed  the  court  to  in- 
struct the  jury,  among  other  things,  that  there 
is  not  on  the  face  of  Uie  respective  patents  of 
Newton  and  Poole,  such  an  identity  as  anthor- 
Ized  the  coort  to  pronounce  that  they  are  for 
one  and  the  same  invention,  and  that  for  that 
reason  the  patent  granted  to  Newton  is  invalid; 
and  such  invalidity  being  necessary  to  support 
the  plaintiff's  claim,  and  being  wannnj^  the  ver- 
dict must  be  for  the  defendant  The  court 
granted  this  prayer,  and  instructed  the  jury  ac- 
cordingly, and  a  verdict  was  found  for  the  de- 
fendants. The  plaintiffs  excepted  to  this  in- 
struction. 

The  question,  therefore,  is:  whether  the  court 
was  bound  to  compare  the  two  specifications 
and  to  instruct  the  jury  as  matter  of  law,  whether 
the  inventions  therein  described  were  or  were 
not  identical. 

This  is  an  important  question  of  practice  un- 
der the  Patent  Law,  and  deserves  to  be  seriously 
considered  by  this  court. 

It  is,  undoubtedly,  the  common  practice  of  the 
United  States  Circuit  Courts,  in  actions  at  law, 
on  questions  of  priority  of  invention,  where  a 
patent  under  consideration  is  attempted  to  be 
invalidated  by  a  prior  patent,  to  ta£e  the  evi- 
dence of  experts  as  to  the  nature  of  the  various 
mechanisms  or  manufactures  described  in  the 
different  patents  produced,  and  as  to  the  iden- 
tity or  diversity  between  them ;  and  to  submit 
all  the  evidence  to  the  jury  under  general  in- 
structions as  to  the  rules  by  which  mey  are  to 
consider  the  evidence.  A.  case  may  sometimea 
be  so  clear  that  the  court  may  feel  no  need  of 
an  expert  to  explain  the  terms  of  art  or  the  de- 
scriptions contained  in  the  respective  patents, 
and  may,  therefore,  feel  authorized  to  leave  the 
question  of  identity  to  the  jury,  under  such 
general  instructions  as  the  nature  of  the  docu- 
ments seems  to  require.  And  in  such  plain  casek 
the  court  would,  probably,  feel  authorized  to  set 
aside  a  verdict  unsatisfactory  to  itself, as  agunst 
the  weight  of  evidence.  But  in  all  such  cases 
the  question  would  still  be  treated  as  a  question 
of  fact  for  the  jury,  and  not  as  a  question  of 
law  for  the  court.  And  under  this  rule  of  prac- 
tice, counsel  would  not  have  the  right  to  require 
the  court,  as  matter  of  law,  to  pronounce  upon 
the  identity  or  diversity  of  the  several  inven- 
tions described  In  the  patents  produced.  Such, 
we  think,  has  been  the  prevailing  rule  in  this 
country,  and  we  see  no  sufficient  reason  for 
changing  it.  The  control  which  the  courts  can 
always  exercise  over  unsatisfactory  verdicts, 
will  enable  them  to  prevent  any  wrong  or  bi- 
justice  arising  from  the  action  of  Juries;  where- 
as. If  the  courts  themselves  were  compellable  to 
decide  on  these  often  recondite  and  difficult 

?lue8tions,  without  the  aid  of  scientific  peraons 
amiliar  with  the  subjects  ot  the  inventions  In 
question,  they  might  be  led  into  irremediable 
errors,  which  would  produce  great  injustice  to 
suitors.  We  are  disposed  to  think  that  the 
practice  adopted  by  our  courts  Is,  on  the  whole, 
the  safest  and  most  conducive  to  justice. 

It  may  be  objected  to  this  view  that  it  is  the 
province  of  the  court,  and  not  the  Jury,  to  ooo- 
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«true  the  meaning  of  documentary  evidence. 
This  ia  true.  But  the  specifications  of  patents 
for  inyentions  are  documents  of  a  peculiar  kind. 
They  profess  to  describe  mechanisms  and  com- 
plicated machinery,  chemical  compositions  and 
■other  manufactured  products,  which  have  their 
'«xiatence  tn  pcui,  outside  of  the  documents 
themselves;  and  which  are  commonly  described 
by  terms  of  the  art  or  mystery  to  which  they 
respectively  belong;  and  these  descriptions  and 
terms  of  art  often  require  peculiar  knowledge 
And  education  to  understand  them  aright;  and 
slight  verbal  variations,  scarcely  noticeable  to  a 
common  reader,  would  be  detected  by  an  ex- 
pert in  the  art,  as  indicating  an  important  va- 
riation in  the  invention.  Indeed,  the  whole  sub- 
ject-matter of  a  patent  is  an  embodied  concep- 
tion outside  of  the  patent  itself,  which,  to  the 
mind  of  those  expert  in  the  art,  stands  out  in 
■clear  and  distinct  relief,  whilst  it  is  often  unper- 
ceived,  or  but  dimly  perceived  by  the  uniniti- 
ated. This  outward  embodiment  of  the  terms 
■contained  in  the  patent  is  the  thing  invented, 
and  is  to  be  propeny  soaght,  like  the  explana- 
tion of  all  latent  ambiguitiee  arising  from  the 
description  of  extemu  things,  by  evidence  in 
jpai*. 

We  are,  therefore,  of  opinion  that  the  circuit 
court  was  justified  in  refusing  to  give  Uie  in- 
structions demanded  by  the  plainuSs,  and  in 
giving  that  which  was  asked  by  the  defendant, 

The  precise  question  has  recently  undergone 
■considerable  discussion  in  England,  and  has 
finally  resulted  in  the  same  conclusion  to  which 
we  have  arrived.  The  cases  will  be  found  col- 
lected in  the  last  edition  of  Curtis  on  Patents, 
aection  446.  It  was  at  first  decided  in  the  cases 
•of  BovOl  ▼.  Pimm,  86  Eng.  L.  &  E.,  441, 
£ttt»  V.  Msmiea,  1  Ell.  &  Ell,  Q.  B.,  999,  and 
Buth  V.  Fox,  88  Eng.  L.  &  E.,  1,  that  it 
"was  the  province  and  duty  of  the  court  to  com^ 
pare  the  documents  and  decide  on  the  identity 
■or  diversity  of  the  inventions.  But  in  1863, 
Lord  Westbury,  in  two  very  elaborate  judg- 
ments, one  of  which  was  delivered  in  the  House 
of  Lords  on  occasion  of  overruling  the  decision 
in  Bau  V.  Mmtiu,  held  that  it  belonged  to  the 
province  of  evidence,  and  not  that  of  construc- 
tion, to  determine  this  question.  "  In  all  cases, 
therefore,"  he  concludes,  "where  the  two  docu- 
ments profess  to  describe  an  external  thine,  the 
identity  of  signification  between  the  two  aocu- 
ments  containing  the  same  description,  must 
belong  to  the  province  of  evidence,  and  not  that 
of  construction."  Lord  Westbury  very  justly 
remarks,  that  two  documents  usmg  the  same 
words,  if  of  different  dates,  may  intend  very 
■diverse  things,  as,  indeed,  was  actually  decided 
this  court  in  the  case  of  2hd  Bridge  Propri- 
^tort  V.  The  Hoboken  Company,  1  Wall,  116 
£68  U.  8.,  XVII.,  5711.  The  court,  in  that  case, 
«aid:  "It  doesnotfollowthal  when  a  newly  in- 
vented or  discovered  thing  is  called  by  some 
familiar  word,  which  comes  nearest  to  expressing 
the  new  idea,  tliat  the  thing  so  styled  is  really 
the  thing  formerly  meant  by  the  familiar  word. 
And  the  decision  was  that  the  word  "bridge," 
in  an  old  bridge  law,  passed  in  1790,  did  not 
mean  the  same  thing  as  the  same  word  meant 
when  applied  to  the.modeni  structure  of  a  rail- 
road bridge. 

fiee9  Wau.. 


This  view  of  the  case  is  not  intended  to,  and 
does  not,  trench  upon  the  doctrine  that  the  con- 
struction of  written  instruments  in  the  province 
of  the  court  alone.  It  is  not  the  construction 
of  the  instrument,  but  the  character  of  the 
thing  Invented,  which  is  sought  in  questions  of 
identity  and  diversity  of  inventions. 

ITiejudffmetU  ef  the  Ou-euit  Oowrt  it  affirmed. 

ated-UWaU.tM8;  18  WaU.,«6e:  101  U.  S.,  Tit; 
18  Am.  Rep.,  ai»  (18  Pa.  St.,  115);  81  Am.  Bep.,  840  (38 
Hloh,,  786). 


A.  B.  WOOD,  Plff.  in  Err.. 

«. 
Dx  FORREST  RICHARDS. 

Xoiian  poi^xmed,  to  give  notiee  thereof. 

Where  a  motion  Is  made  for  additional  seourlty 
on  writ  of  error,  on  tbejeround  of  the  Insolvenov 
of  the  present  sureUea,  if  plalnttlT  Id  error  has  had 
no  nonoe  of  the  motion  the  hearinx  of  the  motion 
will  be  postponed,  in  order  that  suoh  notice  may 
be  given. 

[No.  215.] 
Argued  Apr.  i6,  1970.    Decided  Apr.  SO,  1870. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Alabama. 

On  motion  for  new  appeal  bond. 

This  case  arose  upon  an  action  of  detinue 
brought  in  the  court  oelow,  by  the  plaintiff  in 
error,  to  recover  a  large  amount  of  personal 
property.  Judgment  having  been  ^ven  in  that 
court  for  the  £fendant,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Meur*.  X..  P.  Poland  and  Geo.  8.  BoutioeU, 
tot  defendant  in  error. 

Mr.  P.  Phillips,  for  plaintiff  in  error. 

Mr.  Chitf  Juntiee  CIum*  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  in  behalf  of  the  defendant 
in  error  for  an  order  that  plaintiff  in  error,  who 
was  also  plaintiff  below,  give  additional  secu- 
rity for  costs  and  damages  which  may  be  sus- 
tained by  the  defendant  by  reason  of  his  wrong- 
ful complaint.  The  motion  is  founded  on  affi- 
davits of  the  insolvency  of  the  sureties  in  the 
original  bond,  which  certainly  are,  prima  facte, 
sufficient. 

But  no  notice  of  the  motion  appears  to  have 
been  given  to  the  plaintiff  in  error;  and  he  has 
had  no  opportuni^  to  put  in  counter  affidavits. 

I%e  hMrinq  of  the  motion  vriU,  ther^ore,  be 
pottponed  vnM  Uieflnt  motion  day  in  Notembtr 
next,  in  order  that  proper  notiee  may  hegiven. 


WILLIAM  S.  GODBB,  «/.  »»  Brr.. 

«. 

TOOTLE  BT  AL. 

WrU  cf  error  ditmiieed  for  vant  efnametaf 


Where  the  writ  of  error  descrities  the  Jadgment 
as  rendered  In  favor  of  a  Arm,  without  naming  the 
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petsonB  wbo  oom posed  tbe  flrm,  this  court  win  not 
review  the  Judcrment,  but  the  writ  will  be  dls- 
mlned. 


[No. 
Argved  Apr.  ei,  1870. 


268.] 

Bedded  Apr.  30,  1870. 


IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
On  motion  to  dismiss. 
The  case  is  suflBciently  stated  by  the  court. 
Me»*r*.  J.  M.  Carliiile  and  John  Titut,  for 
plaintiff  in  error. 

Meun.  A.   O.  Thamwii,  R.  N.  Btukin 
and  Bartieg  dk  Canton,  for  defendants  in  error. 

888 


Mr.  Ohirf  Juttiee  CluMe  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  writ  of  enor 
by  which  the  cause  was  brought  here  from  the 
Supreme  Court  of  the  Territorr. 

The  writ  of  error  describes  the  judemenl  sa 
rendered  in  favor  of  Tootle,  Leach  &  G).,  with- 
out naming  the  persons  who  composed  the 
flrm.  But  it  has  been  often  held  that  such  i 
writ  is  irregular,  and  that  this  court  will  not 
undertake  to  review  a  judgment  thus  described. 
The  cases  are  cited  m  Muirina  v.  CSokkhm,  & 
Wall.,  863  [78  U.  8.,  XVni.,  812],  and  need 
not  be  more  particularly  referred  to. 

T%»  motion  to  lUimiiitfu  ierit  mmtbeoBtwd. 

76  C.  H. 


End  of  Voliimb  70. 
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THE  DECISIONS 


OF  THX 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1869. 


^» » 


STATE  OP  TEXAS 

e. 

GEORGE   W.    WHITE.    JOHN   CHILES. 

JOHN  A.  HARDENBERG,  WESTON  P. 

BIRCH.  BYRON  MURRAY.  Jr.,  kt  ai. 

<8ee  8.  C,  "Ztoot  y.  Hordenberp."  10  Wall.,  6»-91.) 

Belief  in  equity  ea*e$,  under  general  prayer  cf 
biU — US  /or  turrender  of  bond»— equity  cf 
SUUe. 

Where  a  bill  prays  for  guch  other  and  further  re- 
lief as  to  the  court  shall  seem  Just  and  proper,  any 
relief  oan  be  granted  under  such  general  prayer, 
that  !•  asreeable  to  the  case  made  by  the  bill. 

In  an  aotlon  to  oompel  the  surrender  of  bonds.  It 
ts  DO  obleotlon  that  other  seonrities  were  substituted 
for  the  bonds  before  the  service  of  process. 

Such  Bubsfltution  transferred  the  equities  of  the 
complainant  to  the  substituted  securities. 

Defendant  bad  notice  of  the  equity  of  the  State 
of  Texas  at  the  time  he  purchased  the  bonds. 
[No.  6.  Originsl.    Dec.  Term,  1868.] 
Afffued  Nov.  IS,  1869.     Decided  Nov.  g9, 1869. 

BILL  of  equity — on  motion  for  a  final  decree. 
Tbia  case  arose  as  an  orlKinal  suit  in  equity 
io  this  court,  by  the  State  of  Texas  against 
White,  Cliiles  and  othere.  to  recover  certain 
indemnity  bonds  held  by  them  under  a  contract 
aUeged  to  have  been  illerally  made,  for  the 
purpoee  of  aiding  the  rebellion,  by  said  White 
and  Chiles,  with  a  certain  Military  Board  of 
Texas. 


A  decree  was  rendered  in  the  case  earlier  in 
the  present  term,  declaring  that  contract  void, 
and  establishing  the  right  of  the  State  of  Texas 
to  all  Uie  said  Donds  which  were  in  the  hands 
of  White  and  Chilee,  and  to  all  that  bad  been 
received  by  any  other  defendants  with  notice  of 
the  complainant's  equity.  The  decree  was 
further  as  follows: 

"  And  it  appearing  upon  pleadings  and 
proof  in  this  cause,  that  before  the  filingof  the 
bill  in  this  cause,  the  said  defendants,  Weston 
P.  Birch  and  Bvron  Murray.  Jr.,  had  received 
and  collected  from  the  United  States  the  full 
amount  of  four  others  of  said  U.  S.  Texas  in- 
demnity bonds,  numbered  4897,  4886, 4914,  and 
4915,  and  that  the  defendant.  John  A.  Harden- 
berg,  before  the  commencement  of  the  suit, 
deposited  thirty- four  of  said  U.  S.  Texas  in- 
depmity  bonds,  numbered  4777,  and  from  4237 
to  4248  inclusive,  and  from  4980  to  4947  \a- 
clusive,  and  from  4282  to  4284  inclusive,  in  the 
Department  of  the  Treasuty  of  the  United 
States,  for  redemption  thereof  according  to 
their  tenor ;  of  which  bonds  the  said  Hardenberg 
claims  to  have  received  payment  from  the 
Secretary  of  the  Treasury,  oeiore  the  service  of 
process  upon  him  in  this  suit;  in  respect  to 
which  payment  and  the  effect  thereof,  the 
counsel  for  the  said  Birch  and  Murray  and  for 
the  said  Hardenberg,  respectively,  desiring  to 
be  heard,  it  is  ordered,  thai  time  for  said  hear- 
ing be  given  to  said  parties  on  the  first  Friday  of 


NoT»— Ooerdue  coupon*,  rigMe  o/  Tioldera  of.  E/- 
feet  on  boiMlt  to  loMeh  tA«i/ ore  attached. 

It  will  be  presumed  In  favor  of  the  holder  of 
eoapons  that  he  acquired  them  hona  fide  before 
maturity  and  without  notice  of  any  defects.  City 
of  I^zinaion  v.  Butler,  81 T7. 8.  (l*  wall.).  296. 

Overdue  coupons  which  are  negotiable  are  sub- 
.  jeot  to  the  same  rules  as  other  commercial  paper. 
The  holder  takes  them  subject  to  the  equities  to 
w)  Icb  they  were  liable  in  the  hands  of  the  original 
ps  ties.  Be  gets  no  better  title  than  the  transfer- 
re  bad.  Arents  v.  C!ommonwealtb,  18  Qratt,7S0; 
M:  ler  V.  Town  of  Berlin,  18  Blatchf .,  8iS ;  Oilbrough 
V.  Norfolk  *  P.  R.  B.  Co.,  1  Hughes,  tlO ;  Firat  Natl. 
Bl  .  V.  County  Oomrs.,  U  Minn.,  79;  Cromwell  v. 
C(  iinty  of  Sac  96  V.  B„  5L 

I  toupoDSpast  due,  attached  to  a  bond  when  trans- 
fe  reo,  do  not  atleot  the  coupons  which  were  not 
til  in  matured,  so  that  the  equittee  good  between 
tb  I  orhrinalnirtles  attach  to  them.  Billerv.  Town 
Of  Berlin,  18 Btetchf..246;eontra,thatoverdueoou- 
pc  IS  attaiched  to  a  bond,  dishonor  the  bond  itself  so 
tb  kt  the  holder  takes  It  subject  to  equities.  Fiist 
Ni  a.  Bk.  V.  County  Conns.,  14  Minn.,  79. 

Sc  i  10  Wall. 


This  question  was  passed  upon  by  the  Supreme 
Court  In  Cromwell  v.  County  of  Sac,  where  It  was 
held  that  an  overdue  coupon  for  Interest  attached 
to  a  municipal  bond  does  not  render  the  bond  and  , 
subsequent  maturing  coupons  dishonored  so  as  to 
subject  them  in.  the  bands  of  a  purchaser  for  value 
to  the  defenses  good  against  the  original  holder. 
Cromwell  v.  County  of  Sao,  96  C.  8.,  61. 

Where  the  amount  to  be  paid  is  unoertala  and  an 
indorsement  llxing  the  place  of  payment  is  not 
fllled.  and  there  are  overdue  coupons  attached,  the 
holder  dues  not  sustain  the  position  of  a  bona  .^de 

Surcbaser.  Parsons  v.  Jackson,  89  V.  S.,  434  (dis- 
ngulshed  In  By.  Co.  v.  Sprague,  lOS  TJ.  S.,  766). 

Overdue  coupons  detached  from  a  municipal 
bond  which  has  not  matured  are  negotiable  by  the 
law  merchant.    Thompson  v.  Perrine,  106  U.  8.,  689. 

The  mere  presence  of  two  unpaid  coupons  upon 
the  bonds  puroliased  was  not,  of  itself ,  sufficient 
evidence  of  the  dishonor  of  the  bonds  to  which 
they  were  attached.  Ry.  Co.  v.  Sprague,  108  U.  8., 
786,  citing  Natl.  Bk.  of  North  America  v.  Klrby, 
108  Mass.,  487.  and  Boss  v.  Hewitt,  16  Wis.,  280,  dis- 
tinguishing Parsons  v.  Jackson,  99  V.  S.,  484. 
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October  next,  or  some  convenient  day  there- 
after. 

^d  it  ig  further  ordered,  adjudged  and  de- 
creed, that  the  complainant, ,  and  the 

defendants  refipectiTely,  be  at  liberty  to  apply 
to  the  court  at  the  foot  of  this  decree  for 
further  direction  in  respect  to  the  execution  of 
the  same,  if  they  shall  be  so  adrised." 

Motion  was  now  made  on  the  part  of  the 
complainant  for  a  final  decree  as  to  Birch  and 
Murray,  and  as  to  Hardenberg.  Hardenberg  ap- 
peared for  counsel,  to  be  heara  upon  the  motion ; 
but  no  appearance  was  made  for  the  others. 

Accordingly,  Uie  case  was  now  argued  as  to 
the  nature  and  effect  of  the  alleged  payment 
before  the  service  of  process  upon  him  m  this 
suit,  of  the  thirty-four  bonds  to  Hardenberg, 
made  by  the  Secretary  of  the  Treasuiy. 

The  bill  in  this  case  was  filed  Feb.  IS,  1867, 
but  service  of  process  on  Hardenberg  was  not 
made  until  Feb.  87,  1867.  In  ihe  meantime 
^eb.  16),  the  alleged  payment  was  made. 
Previous  to  this,  however,  Hardenberg  had 
been  informed  by  Comptroller  Tayler,  that  pay- 
ment was  delayed  for  information  from  Texas, 
and  more  recently  (Feb.  8,  preceding)  that 
payment  was  delayed  on  account  of  le^  pro- 
ceedings by  the  Btate  against  the  Secretary  of 
theTressury. 

As  to  the  nature  of  the  alleged  payment,  the 
evidence  was  chiefly  the  following  document: 

(Deposition  of  Mr.  Tayler  so  far  as  it  relates 
to  the  bonds  in  question.) 

To  the  fifth  interrogatory  he  says  that,  during 
the  latter  part  of  the  year  1866,  Mr.  Harden- 
berg presented  for  redemption  thirty-four  Iwnds 
heretofore  described,  with  170  coupons,  malting 
a  total  of  |88,j260.  I  annex  hereto  a  copy  of 
my  report  to  the  Secretary  of  the  Treasury  of 
January  29,  1869,  recommending  payment.  I 
am  not  aware  that  any  lettef  was  written  J}y 
the  BeCKtery  of  the  Treasury,  at  any  time,  to 
the  CkUf  Jtutict,  in  relation  to  the  bonds  held 
by  Hardenberg.  One  was  written  by  me  to 
the  Chief  Jmtiet,  under  date  of  Jan.  23,  1868, 
of  which  a  copy  is  hereto  annexed,  with  a  copy 
of  an  answer  received  from  Mr.  Middleton, 
clerk  of  the  court;  also  a  copy  of  a  memo- 
randum statement  handed  by  me  to  one  of  the 
counsel  in  the  case,  dated  Jan.  24,  1868.  The 
facts  stated  in  these  papers  are  truly  stated,  but 
for  some  additional  particulars  you  are  referred 
to  my  answer  to  one  of  the  cross- interrogatories 
on  the  part  of  Mr.  Hardenberg. 

To  the  first  cross-interrogatory  on  the  part  of 
Mr.  Hardenberg,  he  says: 

1.  That  he  does  not  mean  by  anythingstated 
in  his  previous  answers  that  the  bonds  presented 
by  HMdenberg  for  payment  were  not,  in  fact, 
paid  and  redeemed,  except  as  is  stated  in  former 
answers,  and  in  his  answer  to  the  next  succeed- 
ing interrogatory.  The  boolis  of  the  Treasury 
Department  show  that  the  bonds  were  re- 
deemed and  paid  to  Hardenberg  or  his  attor- 
ns, and  do  not  show  anytliing  In  relation  to 
the  trust. 

3.  To  the  second  cross-interrogatoiy  on  the 
part  of  Mr.  Hardenberg,  he  says:  Referring  to 
the  letter  to  the  ChitfJutiiM,  and  to  the  memo- 
randtun  hereinbefore  mentioned,  I  have  to 
state  that  the  arrangement  by  which  the  bonds 
were  redeemed,  as  stated,  was  made  by  me 
with  S.  S.  Cox,  Atty.  of  Hardenberg,  after  con- 
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miltation  with  the  Secretarv,  and  I  annex  oopie* 
of  my  letters  of  Feb.  19,  and  Mar.  2,  1867,  to 
Mr.  Cox,  and  on  Feb.  26,  1867,  to  W.  8. 
Huntington,  Esq.,  cashier,  explaining  the  tnut» 
and  its  terms.  I  do  not  know  tliat  any  written 
memorandum  was  made;  if  it  was,  it  lus 
escaped  my  recollection. 

The  interest  on  the  6-20  bonds  has  been  reg- 
ularly collected  and  re  invested  in  the  same  Isbim 
of  U.  8.  securities.  The  amount  now  held  is 
$58,(X)0,  with  asmall  supply  of  money. 

I  should  add  ttiat  the  statement  in  my 
memorandum  of  Jan.  24.  1868,  that  the  7-80'» 
were  converted  into  6  20  bonds,  though  sub- 
stantially correct,  may  not  be  exactly  accurate. 
My  present  impression  is,  that  the  7-80's  vereto 
be  temporarily  held  by  me  until  Mr.  Hontiog- 
ton  should  obtain  and  deliver  to  me  |60,000  of 
registered  bonds,  and  from  what  Mr.  Coz  said, 
I  judge  the  coin  check  was  delivered  by  liim  to 
Mr.  Huntington. 

And  further  deponent  saith  not. 

R.  W.  Tatlib. 
(Letter  to  Cox.) 
Wabhiuoton,  February  19, 1887. 

Drar  Sir:  In  accordance  with  the  unda'- 
Btanding  between  you  and  me  in  relation  to  the 
Texan  udemnity  bonds  presented  for  payment 
by  your  client,  Mr.  Jno.  A.  Hardenberg,  yoa 
deposited  with  me  |6S,000  in  7-30  Treasurj 
notes,  a'nd  I  advised  the  Secretary  to  pay  yoa 
the  bonds. 

You  were  accordingly  pdd  84  bonds. .  $34,000 
170  coupons 4,i!S0 

Total  in  gold $38,850 

The  $S5,000  7-80  notes  were  deposited  with, 
and  are  held  by  me,  as  indemnity  for  Mr.  Xe- 
Cullough  against  any  personal  damage,  loss  sod 
expense  in  which  he  may  be  involved  by  resioo 
of  the  payment  of  the  bonds. 

On  looking  over  the  7-80'8  this  morning,  I 
find  $61,U00  theissueof  August  15.  1834,  nith- 
out  coupons,  and  $4,000  of  the  issue  of  July 
16,  1865,  with  two  coupons  to  each  bond. 

I  believe  tiiis  states  substantially  the  arraoM- 
ment,  and  the  cause  and  condition  of  the  de- 
posit. 

I  am,  very  sincerely,  youiv, 

R.  W.  Tatlkr. 
Hon.  8.  S.  Cox,  183  Broadway,  New  Tork. 
(Letter  to  Huntington.) 
Wabhikotoh,  February  86,  1867. 
Sib  :  Herewith  I  hand  you  $55, (NX)  U.  8. 7-SO 
notes,  which  were  delivered  to  me  by  8.  8, 
Cox,  for  a  purpose  explained  in  my  letter  to 
him  of  the  19th  inst 

In  lieu  of  theee  7-80's,  I  have  received  from 
you  $55,000,  6-20  registered  bonds  of  18(5. 
which  are  taken  as  advised  by  Mr.  Cox,  and  are 
to  be  held  for  the  purpose  above  referred  to. 
The  bonds  are  registered  in  my  name  is 
trustee. 

I  am  very  respectfully, 

R.  W.TATLta. 
Wm.  S.  Huntington,  Esq.,  Cas.   1st  Natl 
Bank,  Washington. 

(Letter  to  Cox.) 
WASHiNOTON,  March  8, 1867. 
Dear  Sib:   Referring  to  my  letter  of  the  19 
February  to  your's  of  the  20th,  and  to  our  c«a- 
versation  a  few  daya  since,  I  have  to  infbin 
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you  that  William  8.  Huntington,  Esq..  Caah'r 
Ist  Nafl.  Bank,  Washington,  placed  in  my 
hands  $50,000  registered  6  20  bonds  of  1865,  in 
lieu  of  the  7-30  mentioned  in  my  letter,  and 
that  I  handed  the  7  SO's  to  him.  The  bonds  are 
i«gistered  in  my  name  as  trustee,  and  carry  in- 
terest from  January  1,  1867. 

I  am  Tery  respectfully, 

R.  W.  Tayuib. 

Hon.  8.  8.  Cox,  133  Broadway,  N.  Y. 

Mr.  Cox's  letter  of  Feb.  20.,  referred  to  in 
above  letter,  is  mislaid  and  cannot  be  found. 
There  was  nothing  in  it  varying  from  mine  to 
him,  as  I  recollect  it. 

R  W.  Tatibb. 

(Letter  to  the  Chief  JutUee). 

Tbbaburt  Dbpartmknt,  > 

Washisgton.  January  22. 1868  j 

Snt:  In  the  answer  of  Mr.  Hardenberg,  in  the 
case  of  Th«  Slate  of  Texas  v.  White  et  at..  It  is 
stated  that  "on  the  16th  day  of  Februanr  1887, 
the  Secretary  of  the  Treasury  ordered  the  pay- 
ment to  the  respondent  of  all  said  bonds  and 
coupons,  and  the  same  was  paid  on  that  day." 

I  am  told  the  court  think  this  action  of  the 
Secretary  disrespectful  toward  them;  but  I  am 
sure  nothing  disrespectful  was  intended,  and  I 
know  that  no  Act  of  the  Secretary  in  relation 
to  these  bonds  disregarded  any  oraer  or  decree 
of  the  court. 

In  form  the  bonds  were  paid;  in  fact  the  pro- 
ceeds have  been  withheld  from  Mr.  Harden- 
berg, because  of  the  legal  proceedings,  which 
the  Secretary  did  not  desire  to  defeat. 
I  am,  very  respectfully, 

(Signed)  R.  W.  Taylbb, 

Hon.  8.  P.  Chabb,  Chief  Justice. 

(Reply  to  the  above  J 

28d  Jan'y,  1868. 
Sib  :  I  am  instructed  by  the  court  to  acknowl- 
«dce  the  receipt  of  your  communication  of  the 
3S3  inst.  in  relation  to  the  answer  of  Mr.  Har- 
denberg, in  the  case  of  The  State  of  Texas  t. 
White  et  at. ,  and  to  say  that  it  will  be  shown  to 
the  counsel  in  that  case. 

Very  respectfully,  your  obed't  serv't, 
(Signed)  D.  W.  Middlbton. 

a'k  Sup.  Ct.  U.  8. 
HoK.  R.  W.  Tati.be,  Comptroller. 

(Memorandum  given  to  Counsel.) 
Wabbinoton,  January  24,  1868. 

The  particular  form  in  which  the  matter  of 
Hardenberg  referred  to  in  my  letter  of  the  22d 
to  the  Chief  Justice,  was  arranged,  Is  as  follows: 

At  the  time  the  agent  of  Haraenberg  claimed 
that  the  personal  action  against  the  Seeretaty 
having  lieen  withdrawn,  and  the  decree  enjoin- 
ing the  collection  of  the  bonds  not  having  been 
served  upon  Hardenberg,  there  was  no  legal 
objection  against  the  payment  of  the  bond.  The 
SMsretary,  however,  while  not  disputing  this, 
was  not  inclined,  under  the  circumstances,  to 
pay  them. 

it  was  then  insisted  that  the  United  States 
had  no  right  to  witlihold  the  money,  thus  de- 
priving the  holder  of  interest  upon  it;  and  upon 
this  suggestion  it  was  arranged,  that  7-30  notes, 
equivalent  in  value  to  the  bonds  in  interest, 
should  be  deposited  with  an  officer  of  the  De- 
partment, to  secure  the  Secretary  against  any 
See  10  Wall. 


claim  Rowing  out  of  the  litigation,  in  whatever 
shape  It  might  come,  and  from  any  censure  in 
the  matter.  The  7-30'b  were  accordingly  de- 
posited, and  then  a  check  in  coin,  for  the 
amountof  the  bonds  and  interest,  was  delivered. 
This  arrangement  was  not  made  by  Harden- 
berg in  person,  but  by  a  gentlemen  represent- 
inghim. 

The  7-80's  were  subsequently  converted  into 
5-20  bonds,  which  are  in  the  hands  of  the  same 
officer. 

(Signed)  R.  W.  Taylkb. 

The  case  is  further  stated  by  the  court. 

For  a  report  of  the  main  case  see  (ante,  227). 

Messrs.  R.  T.  Merrick  and  R..  J.  Brent,  for 
oompl^nant 

Messrs.  W.  M.  JBtwrU  and  J.  M.  OauiiOt,  for 
Hardenberg. 

Mr.  (/%!</' ./tMttMCluMe  delivered  the  opin- 
ion of  the  court: 

At  a  former  day  in  this  term  aducree  was  en- 
tered in  this  cause,  affirming  the  jurisdiction  of 
the  court,  and  finding  that  the  contract  of  the 
12th  Janiiar^,  1865,  between  White  and  Chiles 
and  the  Military  Board  of  Texas,  was  null  and 
void;  and  that  the  indemnity  bonds  and  coupons 
received  bv  the  State  from  the  United  States, 
and  transferred  under  that  contract  to  White 
and  Chiles,  remained  the  property  of  the  State, 
notwithstanding  that  transfer. 

The  decree  further  found  that  the  State  of 
Texas  was  entitled  to  recover  any  of  those  bonds 
and  coupons,  or  any  of  the  proceeds  thereof, 
which  had  come  to  the  possession  of  any  of  the 
defendants  other  than  White  and  Chiles,  with 
notice  of  the  equity  of  the  complainants;  and 
perpetually  enjoined  John  A.  Hardenberg, 
Weston  F.  Bircb^nd  Byron  Murray,  Jr.,  with 
other  defendants,  from  setting  up  any  claim  or 
or  title  to  any  of  the  bonds  or  coupons  which 
had  come  into  their  possession  and  control  with 
such  notice. 

It  was  further  decreed  that  certain  defendants 
were  accountable  to  make  restitution  of  the 
bonds  and  the  proceeds  received  by  them;  but 
it  appearing  that  Birch  and  Murray  had  received 
from  the  United  States  the  full  amount  of  four 
bonds,  and  that  Hardenberg,  before  the  com- 
mencement of  this  suit,  had  deposited  thirty- 
four  bonds  with  the  Secretary  of  the  Treasury, 
and  claimed  to  have  received  payment  before 
the  service  of  process,  it  was  ordered  that  the 
counsel  of  those  parties  be  further  heard  in  re- 
spect to  such  payment  and  the  effect  of  it. 

No  argument  has  been  submitted  under  this 
order  in  behal^of  Birch  and  Murray,  but  the 
counsel  of  Hardenberg  have  been  heard,  and 
we  will  now  dispose  or  the  matter  reserved. 

It  is  claimed  in  behalf  of  Hardenberg,  that 
he  can,  in  no  event,  upon  the  pleadings  m  tliis 
suit,  be  held  to  account  for  the  proceeds  of  the 
bonds  which  came  to  his  possession,  because  the 
bill  prays  only  relief  by  injunction  against  re- 
ceiving payment  of  the  bonds  or  coupons,  and 
by  decree  for  delivery  of  them  specifically  to 
the  Sute. 

It  is  not  denied  that  the  bill  also  prays  for 
such  other  and  further  relief  as  to  the  court 
shall  seem  just  and  proper,  but  it  is  insisted  that 
there  is  nothing  in  the  frame  of  the  bill  which 
will  support  a  claim  for  relief  as  to  proceeds 
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where  payment  of  tbe  bonds  and  coupons  had 
been  actually  received  before  serrice  of  prooeas. 

It  is  undoubtedly  true,  that  no  relief  can  be 
granted  under  the  general  paver  except  snch  as  is 

[reeable  to  the  case  made  oy  the  bill.    Story, 

9.  PI.,  sec.  40;  Eh^liih  v.  IiyxcaU,  2 Pet.,  69&. 

It  is  plain  enough  that  the  principal  object 
of  Uie  bill  in  this  case  was  to  prevent  the  collec- 
tion of  ituB  bonds  bv  the  defendant,  and  to  com- 
Sil  the  surrender  of  them  to  the  State  of  Texas, 
ut  there  are  averments  and  interrogatories 
which  look  to  the  proceeds  as  well  as  to  the 
bonds  themselves,  For  example,  it  is  charged 
that  the  bonds  were  placed  in  the  hands  of  the 
defendants  holding  them,  for  the  purpoae  of 
collecting  the  proceeds  from  the  United  States; 
and  ag^,  that  the  defendants  design  to  collect 
the  proceeds  and  apply  the  same  to  their  own 
use,  in  disregard  of  the  lust  rights,  and  to  the 
great  loss  and  injury  of  the  complainant.  And 
one  of  the  interrogatories  requires  from  each 
defendant,  except  White  and  Chiles,  to  whom 
somewhat  different  interrogatories  are  ad- 
dressed, a  statement  whether  any  other  person 
is  interested  in  any  and  if  any,  in  which  of  the 
bonds,  or  the  proceeds  thereof. 

It  may  be  admitted  that  these  allegations  and 
interrogatories  do  not  assert  the  right  of  the 
complainant  to  the  proceeds  with  absolute  di- 
rectness and  distinctness.  The  bill  might  have 
been  better  drawn.  But  we  think  it  would 
savor  of  extreme  technicality  to  refuse  to  see  in 
the  bill  enough  in  relation  to  the  proceeds  of  the 
bonds  to  warrant  relief  in  this  respect  under  the 
general  prayer. 

It  is  proper  to  observe  here  that  this  objec- 
tion to  relief,  in  respect  to  the  proceeds  of  the 
bonds,  was  not  taken  on  the  former  hearing,  and 
tiiat  the  decree  heretofore  made,  distinctly  finds 
that  the  State  of  Texas  is  entitled  to  ret>titution 
of  such  of  the  bonds  and  coupons  and  proceeds 
aa  have  come  into  the  possession  or  control  of 
the  defendants — among  whom  Hardenberg  is 
expressly  named — with  notice  of  the  equity  of 
the  State.  It  might  well  de  held,  therefore, 
that  this  question  IS  concluded  by  the  former 
decree;  but  willing  to  allow  this  aefendant  the 
benefit  of  any  defense  consistent  with  the  niles 
which  govern  proceedings  in  equity,  we  have 
looked  mto  tbe  question  as  if  it  were  still  open. 
Having  thus  looked  into  it,  we  find  no  suflScient 
ground  for  altering  the  conclusion  embodied  in 
tue  decree. 

We  come  then  to  the  real  question  upon  which 
further  hearing  was  allowed,  namely :  what  was 
the  nature  and  effect  of  tbe  payment  received 
by  Hardenberg  from  the  Sectetuy  of  the  Treas- 
ury, before  service  of  process  in  this  suit? 

The  bill  was  filed  on  the  15th  of  February, 
1867,  in  pursuance  of  leave  granted  by  the 
court.  On  the  same  day  a  motion  for  injunc- 
tion was  made,  and  it  was  ordered  that  this 
motion  be  set  down  for  hearinK  on  the  2d  of 
May,  1867,  and  that  copies  of  the  order  be 
served  on  the  defendants  at  least  ten  days  pre- 
viously. Process  was  ordered,  and  subpoenas 
were  issued  on  the  same  day,  and  copies  of  the 
subpoena  and  of  the  motion  for  injunction  were 
served  on  Hardenberg  on  the  27th  of  Februarv. 
The  answer  of  Hardenberg  was  filed  Ma^  15tb, 
and  on  the  following  day  the  motion  for  mjunc- 
tion  was  allowed,  with  leave  to  defendants  to 
move  for  its  dissolution  at  the  next  term. 
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In  the  interval  between  the  flUngof  the  hill 
and  the  service  of  process,  as  Hudenberg 
avers  in  his  answer,  the  Secretary  of  the  Treas- 
ury ordered  tbe  payment  to  him  of  itil  his  bonds 
and  coupons  deposited  for  redemption,  being 
the  same  bonds  and  coupons  alleged  in  tbe  biO 
to  be  the  property  of  the  State  of  Texas,  and 
they  were  paid  accordingly  on  that  day. 

What  was  this  payment?  On  the  17th  of  De- 
cember, 1866,  Hardenberg  had  been  advised  by 
Comptroller  Tayler  that  payment  was  delayed 
for  information  from  Texas.  On  the  8th  of 
Februaiv  he  was  further  advised  by  the  same 
official  that  the  bonds  and  coupons  had  been  re- 
ported to  the  Secretary  of  the  Treasury  for  par- 
ment,  but  that  payment  had  been  paetponed  m 
consequence  of  a  personal  action  in  the  name  of 
the  State  of  Texas  against  the  Secretary  for  their 
detention. 

It  is  clear  that  Hardenberg  was  now  informed 
that  the  bonds  and  coupons,  deposited  by  him 
for  redemption,  were  claimed  by  the  State  of 
Texas. 

Subsequently,  on  the  the  16th  of  Febniair. 
188,360,  being  the  amount  of  the  bonds  and 
coupons,  was  paid  to  the  agent  of  Hardenberg 
In  a  coin  check,  and  at  the  same  time  Treasui/ 
7-80  notes  to  the  amount  of  $65,000  were  de- 
posited with  Comptroller  Tayler,  aooording  to 
his  statement,  made  in  a  letter  to  the  agent, 
dated  February  19th,  "as  indemnity  for  Mr. 
McCuUough "  (the  Secretary  of  the  Treaaaiy) 
"against  anj  personal  daiiuige,  loss  and  ex- 
pense in  which  he  might  be  involved  by  reaaoa 
of  the  payment  of  the  bonds." 

This  payment  was  made  on  the  day  after  the 
bill  of  the  State  waa  filed  in  this  OMtrt  and 
subpoenas  issued.  That  the  institution  of  the 
suit,  thus  began,  was  known  to  theSecietarr  at 
the  time,  is  apparent  from  the  letter  of  Mr.  Tay- 
ler to  the  Cm^  JtuUee,  dated  January  2Sd, 
1868,  in  which  he  says:  "  In  form  the  bonds 
were  paid ;  in  fact  the  proceeds  have  been  with- 
held from  Mr.  Hardenberg  because  of  the  l^al 
proceedings,  which  the  Secretary  did  not  desire 
to  defeat" 

And  all  this  is  still  further  apparent  from  a 
memorandum  statement  made  by  Mr.  Tnyler 
on  the  24th,  and  handed  to  one  of  the  oounsd 
in  the  cause. 

These  statements  Mr.  Tayler  in  his  deposition 
re-afflrms;  but  for  additional  particulars  lefos 
to  his  letter  to  the  agent,  already  quoted,  and  to 
a  letter  addressed  by  him  on  the  same  day  to 
the  cashier  of  tbe  First  National  Bank. 

From  these  letters,  this  memorandum,  and 
the  deposition  of  Mr.  Tayler,  we  do  not  think 
it  difficult  to  collect  the  substantial  facu  of  the 
transaction.  Hardenberg  was  naturally  solicit- 
ous to  collect  the  amount  of  his  bonds  and 
coupons,  which  had  ceased  to  bear  interest;  or. 
atanvrate,  to  make  some  arrangement  by  wiiich 
the  loss  of  interest  pending  the  liquidation 
might  be  avoided.  The  Comptroller  seems  to 
have  thought  that  he  was  entitled  to  payment, 
and  the  Secretary  was  willing  to  order  payment 
to  be  made,  but  not  willing  to  incur  an^  riak  of 
consequential  loss  or  Injury.  It  was  hia  duty, 
in  any  arrangement  that  might  be  made,  topio- 
tect  ttie  government,  and  through  the  govern- 
ment the  parties  really  entitled  to  the  bonda,  as 
well  as  himself.  And  the  statements  of  Mr. 
Tayler,  taken  together,  satisfy  us  fully  that  H 
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was  the  Intention  of  the  Secretary,  and  his  own, 
that  these  objects  should  be  accomplished. 

With  these  views  it  was  arranged  that  Har- 
denberg  should  deposit  with  the  Comptroller  the 
7-80  Treasury  notes,  and  receive  the  amount  of 
tha  bonds  and  coupons  in  coin,  as  already  men- 
tioned. And  further,  that  on  the  depodt  with 
the  Comptroller  of  $SO,000  in  registered  6-30 
bonds  upon  the  same  trust,  the  7-80  bonds 
should  be  delivered  to  him  or  his  a^nt. 

That  this  arraneement  was  earned  into  ef- 
fect appears  from  Mr.  Taylor's  letter  of  March 
2d,  1867,  addressed  to  Hardenberg's  agent  at 
New  York.  The  letter  concludes  with  these 
words:  "  The  bonds  are  registered  in  my  name 
as  trustee,  and  cany  interest  from  January  1, 
1867." 

Trustee  for  whom?  Equity  looks  through 
forms  to  substance;  and  the  substance  of  this 
transaction  clearly  was  the  substitution  of  one 
set  of  securities  in  the  hands  of  the  Comptroller 
of  the  Treasury  for  another,  for  the  benefit  of 
the  parties  really  entitled.  In  no  other  way'could 
the  object  of  the  trust,  namely:  the  security 
of  the  government  and  Secretary  ag^nst  loss 
be  attained.  At  the  beginning,  he  held  bonds 
or  coupons  of  the  United  States  issued  as  in- 
demnity to  Texas.  At  the  end,  he  held  regis- 
tered bonds  of  the  United  Stetes  in  thehr  place. 
And  he  held  both  for  Hardenberg,  subject  to 
the  same  equities.  The  net  result  of  the  trans- 
action to  Hardenberg  was  the  patting  of  the 
debt  in  a  shape  to  bear  interest.  If  the  coin  re- 
ceived for  the  faidemnity  bonds  exceeded  the 
•mount  invested  in  the  5-80  bonds  deposited  in 
tiieir  stead,  he  may  have  also  ^ined  that  excess. 

In  this  view  of  the  case,  it  is  not  important  to 
inquire  whether  the  delivery  of  the  coin  check 
to  Hardenberg  took  place  before  or  after  the 
service  of  process.  That  transaction  was  cor- 
rectly described  as  "  a  payment  in  form,"  the 
proceeds  having  been,  m  fact,  withheld.  It 
was  not  designed,  on  the  part  of  the  Secretary  of 
the  Treasury,  to  defeat  the  legal  proceedings 
already  commenced  by  fiUng  the  bill  and  issu- 
ing the  subpoenas  in  the  cause.  We  will  not 
presume  that  anyone  else  entertained  such  a  de- 
aign.  Certainly  no  such  effect,  if  designed,  can 
be  accomplished  through  the  aid  of  a  court  of 
equi^.  We  are  oblig^,  therefore,  to  say  that 
the  ddivery  of  the  coin  check  to  the  agent  of 
Hardenberg  was  not  payment.  There  was,  in- 
deed, no  real  payment  at  all.  There  was  a 
transaction  beginning  with  the  delivery  of  the 
coin  check,  and  ending  with  the  substitution  of 
the  5-20  bonds  in  place  of  the  indemnity  bonds, 
which  was  to  be  perfected  into  actual  payment 
by  the  delivery  to  Hardenberg  of  the  substituted 
bonds  whenever  this  could  be  safely  done. 
During  the  progress  of  this  transaction,  process 
in  this  suit  was  served  on  Hardenberg.  No 
real  payment,  therefore,  was  made  before  serv- 
ice of  process. 

Our  conclusion  on  this  part  of  the  case  is :  that 
the  so  called  payment  on  the  16th  of  February, 
1867,  did  not  affect  the  equities  of  the  com- 
plainant, except  by  transferring  them  from  the 
indemnity  bonds  to  the  5-30  bonds  substituted 
in  their  place,  so  far  as  may  be  necessary  to 
satisfy  to  the  complainant  the  amount  then  due 
upon  the  former. 

This  conclusion  leaves  but  one  question  for 
consideration,  namely :  whether  Hardenberg,  at 
Dee  lU  Wall. 


the  time  he  purchased  the  bonds,  had  notice  of 
the  equity  of  the  State  of  Texas.  This  ques- 
tion was  not  concluded  by  the  decree,  but  it 
was  fully  considered  by  the  court  upon  the 
former  argument,  and  our  conclusion  was  stated 
in  the  opmlon  then  delivered,  that  Hardenberg, 
as  well  as  the  other  purchasers  of  indemnity 
bonds  about  the  same  time,  was  affected  by 
such  notice.  We  will  not  restate  what  we  then 
said.  It  is  only  neceasary  to  say  that  we  have 
reconsidered  the  groimds  of  that  decision,  and 
are  still  satisfied  with  it. 

It  follows  that,  upon  the  whole  case,  our  de- 
cree must  be  for  the  complainant  as  to  the  bonds 
claimed  by  Hardenberg. 

As  to  Birch  and  Murray,  we  find  on  looking 
into  the  bill,  no  allegation  of  interest  in  com- 
plaint as  to  the  four  Donds  in  respect  to  which 
further  hearing  was  allowed. 

Ai  to  ihsie  Txmdt,  therefore,  the  biB  agaitut 
ihe*e  dtfendemti  mutt  be  diamuied. 

DBCRBB. 

This  cause  coming  up  to  be  further  heard  on 
questions  reserved  m  and  by  the  decree  for- 
merly made,  and  these  questions  having  been 
argued  by  counsel  and  fully  considered  by  the 
court,  it  IS  now  found  and  declared  that  the 
thirty-four  bonds,  commonly  called  indemnity 
bonds,  and  one  hundred  ana  seventy  coupons, 
parcel  of  the  bonds  and  coupons  transferred 
to  Wliite  and  Chiles,  under  their  contract  with 
the  Military  Board  of  Texas,  and  presented  for 
redemption  at  the  Treasury  Department  by  the 
defendant,  Hardenberg,  were,  in  fact,  the  prop- 
erty of  the  claimant,  the  State  of  Texas;  and  it 
is  further  found  and  declared  that  the  bonds 
commonly  known  as  the  5-20  bonds,  amounting 
at  their  face  value  to  |60,000,  deposited  by  the 
defendant,  Hardenberg,  with  R  W.  Tayler, 
are  liable  in  equity  to  the  said  complainant 
State,  to  tiie  extent  of  the  value  of  the  indemnity 
bonds  originally  presented  for  p^ment  by  said 
defendants,  which  value  is  found  to  have  been 
$88,260  in  coin.  And,  therefore,  it  is  ordered, 
adjudged  and  decreed,  that  the  said  R.  W. 
Tayler,  who  is  hereby  appointed  a  special  mas- 
ter for  this  purpose,  proceed  to  sell  so  many  of 
said  520  bonds  as  may  be  necessary  to  produce 
the  said  sum  of  $88,250,  together  with  one 
fourth  of  one  per  cent,  as  his  commission,  and 
one  fourth  of  costs  of  this  suit;  and  that  retain- 
ing the  said  commission  for  his  compensation, 
he  pay  the  fourth  of  said  costs  to  the  clerk  of 
this  court,  and  the  said  principal  sum  to  the 
complaninant,  or  to  her  lawful  agent,  and  that 
he  deliver  the  residue  of  said  bonds  or  proceeds 
to  the  said  defendant,  Hardenberg,  and  report 
bis  proceedings  herein,  within  ten  days  from 
the  first  day  of  the  next  term  of  this  court. 

And  it  further  appearing  to  the  court  that  no 
allegation  is  made  by  the  complainant's  bill  of 
any  interest  in  the  State  of  "rexas  in  the  four 
bonds  in  respect  to  which  further  hearing  was 
allowed  to  Weston  F.  Birch  snd  Byron  Murray, 
it  is  ordered  that  the  bill  of  the  complainant  as 
to  the  said  bonds,  namely:  numbers  4897, 
4898,  4914  and  4915,  be  dismissed. 

And  for  the  coning  of  the  master's  report 
and  order  thereon,  this  cause  is  continued. 

ated-18 Wall., 410 ;  SO WsUmSS ;  10 Blatohf .,  288, 
ZSe ;  ao  Am.  Bep.,  289  (T8  Ky.,  889. 
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THE  PEOPLE'S  PASSENGER  RA.ILROAD 
COMPANY  OP  MEMPHIS,  Plff.  in  Err., 

V. 

THE  MEMPHIS  CITY  RAILROAD  COM 
PANY,  JOHN  PARK,  Mayor,  and  THE 
BOARD  OF  MAYOR  AND  ALDER- 
MEN OF  THE  CITY  OF  MEMPHIS. 

(8eo  8.  a,  10  WaU.,  88-M.) 

BaMvoay  in  street* — condition  in  tompany't  char- 
ter— neui  charter. 

Municipal  autboiitlea  of  a  dty  cannot  iriant  to 
an  aBgociation  the  right  to  construct  and  maintain 
for  a  term  of  years  a  railroad  in  one  of  the  streets 
of  the  municipality  for  the  transportation  of  pas- 
aensers  for  private  gain. 

where  a  charter  of  a  railroad  company  waa  on 
the  condition  that  it  should  secure  the  consent  of 
the  city  before  it  could  exercise  the  franchise  in 
<]ue8tion,  It  is  not  at  liberty  to  act  without  such 
consent. 

Where  such  consent  waa  never  obtained,  a  char- 
ter to  a  new  company  grlvlnir  authority  to  con- 
struct such  railroad  is  not  a  law  Impairing  the  obli- 
gation of  a  contract. 

[No.  87.] 
Argued  Not.  iS,  1869.    Decided  Dee.  13,  1869. 

N  ERROR  to  the  Supreme  Court  of  Tennes- 


1 


This  case  arose  upon  a  croaa-biU  filed  in  s 
Common  Law  and  Cnancei^  Court  of  the  City 
of  Memphis  sitting  in  equity,  by  the  ^aintiff 
in  error  as  respondent  in  that  court.  Upon  a 
demtirrer  thereto,  that  court  entered  a  decree 
dismissing  the  said  cross-bill,  and  thereupon 
the  said  respondent  took  an  appeal  to  the  Su- 

gr^ne  Court  of  Tennessee.    That  court  hav- 
)g  afl9rmed  the  decree,  the  said  respondent 
sued  out  this  writ  of  error. 

The  case  is  f  ullr  stated  by  the  court. 

Meetrs.  J.  M.  QxrUtle,  John  D.  HePher- 
son  and  D.  K.  MsBae,  for  plaintiff  in  error: 

The  first  question  to  which  this  court  will 
look  is  that  of  jurisdiction.  It  is  the  old  ques- 
tion, "  Whether  the  validity  of  a  statute  of  a 
State  on  the  ground  of  its  being  repugnant  to 
the  Constitution  of  the  United  States  was. 
drawn  in  question,  and  the  decision  is  in  favor 
of  such  validity."    Act,  1789,  sec.  26. 

If  so,  the  final  decree  of  the  state  court  may 
be  examined  here  on  writ  of  error  and  reversed. 

The  pleadings  in  this  case  unquestionably 
claim  mat  the  validity  of  the  Act  of  June  7, 
1866,  incorporating  the  Memphis  City  Railroad 
Company,  is  drawn  in  question  as  being  repug- 
nant to  the  Constitution  of  the  United  States, 
because  it  impairs  the  contract  contained  in  the 
charter  of  the  plaintifF  in  error. 

And  the  validity  of  the  Act  of  1896,  the  de- 
fendants' chiffter,  was  as  unquestionably  main- 
tained. 

But  the  Supreme  Court  of  Tennessee,  by  so 
construing  the  Act  of  1860  as  to  declaire  that 
there  is  no  valid  contract  therein,  and  that 
plaintiff  had  acquired  no  corporate  rights, 
assumes  that  the  question  of  sucn  validity  had 
not  arisen  and  was  not  decided,  while  in  the 
same  breath  declaring  that  the  Act  in  question 
was  valid  because  there  was  no  contract  to  be 
impaired. 

I'liis  court  is  not  controlled  b^  the  ipse  dixit 
that  there  was  no  contract  when  it  may  be  alto- 
gether of  a  different  opinion. 

8M 


Bridge  Propr*.  t.  Soboken  Co.,  1  Wall,  116 
(68  U.  8.,  XVIL,  671);  Bk.  v.  SkOiy,  1  Black, 
436  (86  U.  S.,  XVIL,  173):  R.  R.  Co.  v.  Both, 
4  Wall,  177  (71  U.  S.,  XVm.,  881). 

We  claim  tiiat  the  advertisement  for  propoa 
als  by  the  Board  of  Mayor  and  Aldermen,  Not. 
22,  1869;  the  propositions  of  Eirk&  Small  and 
their  associates,  offered  'on  the  29th;  their  ac- 
ceptance with  the  alterations  in  the  mwlution 
of  that  date  by  the  Board,  and  the  after  ac- 
ceptance bv  the  asBociates,  constituted  a  per- 
fect and  full  agreement,  a  congregeMo  mcniiuat 
wherein  the  terms,  stipulations,  conditions 
and  obligations  were  decided  and  mutuallv 
adopted,  and  from  that  moment  became  bina- 
ing  on  all  the  parties;  of  which  a  court  of 
equity  would  require  the  n>ec{flc  performance, 
notwithstanding  that  the  fonnal  contract  was 
to  be  reduced  to  writing  and  confirmed,  uid 
the  bonds  confirmed. 

This  very  point  was  decided  in  a  Tennessee 
case  with  reference  to  the  Board  of  Mayor  and 
Aldermen  of  Memphis. 

Leterint  v.  The  Mayor,  7  Humph. ,  6S3. 

It  is  even  so  in  contracts  with  the  govern- 
ment 

1  Nott.  &  H.,  192;  BUgkt  v.  AMeg.  1  Pet 
(C.  C),  16:  1  Bald..  464. 

But  it  is  said  that  the  Board  had  no  authority 
to  make  such  a  contract  and,  therefore,  it  wtt 
null  and  void,  and  incapable  of  latiflcatiaa  by 
the  Legislature,  because  the  municipal  Oorpora- 
tion  had  no  power  to  grant  the  franchise  to 
use  the  streets. 

This  claim  is  based  on  the  decisions  in  the 
State  of  New  York.  Daviii  v.  The  Mojfor,  14 
N.  Y.,  606;  MOiau  v.  Sharp,  27  N.  Y.,  611. 

Without  admitting  that  the  New  York  de- 
cisions have  gone  to  this  extent,  we  may  rely 
on  the  weight  of  authority  on  the  other  side. 

Broum  v.  N.  0.,  14  La.  Ann.,  864;  Samil- 
tony.  B.  B.,  9  Patee,  171;  B.  R  do.  v.  Ap- 
pUgate,  8  Dana,  290;  Drake  t.  R.  R.  Co.,  7 
Barb.,  624;  10  Barb.,  866. 

By  the  amended  charter  of  the  City,  the 
Corporation  was  authorized  "  to  regulate  the 
laying  of  the  railroad  iron  and  the  passage  of 
rulroad  cars  through  the  City." 

Act,  1864,  ch.  196,  art.  4,  sec.  80;  see  Book 
of  Ordinances  of  the  Citv,  p.  205,  sec.  11, 
which  is  evidence  in  all  the  courts  by  Act  of 
1864. 

It  has  also  power  to  license  vehicles  and  gen- 
erally to  improve  the  streets. 

The  general  law  of  municipal  corporations 
authorizes  them  to  "grant  privileges  in  the  use 
and  enjoyment  of  the  streets." 

Code,  sec.  1369,  sub.  6. 

By  a  late  Act  of  the  Legislature,  the  Cor- 
poration of  Memphis  is  vested  with  complete 
and  perfect  control  over  all  the  streets. 

Act,  1866,  Ordinance  6,  p.  144;  Haten  ▼.  Bk., 
1  Sneed,  116;   Mabryv.  loner,  1  Humph.,  94. 

Without  doubt  the  Le^slature  could  have 
chartered  the  Company  with  a  grant  of  the 
streets,  irrespective  of  its  consent.  RR.Of. 
V.  Adams,  8  Head,  696. 

And  by  consequence  it  might  bestow  the 
grant  in  a  charter  drawn  conformably  to  this 
consent.  In  this  point  of  view  the  action  of 
the  City  Corporation  would  be  regular,  wad  the 
legislative  action  in  conformity  with  it  would 
TtSitj  and  adopt  it 
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In  our  case,  besideg  tbe  right  to  regulate  the 
laying  of  iron,  etc.,  the  City  was  the  owner  of 
the  soil  of  the  streets,  and  capable  of  avoiding 
or  necessitating  the  exercise  of  eminent  do- 
main by  giving  or  withholding  its  consent  to 
their  use.  And  this  was  all  the  effect  of  its 
action.  It  entered  into  an  agreement  with  an 
Association  of  individnals  about  the  terms  on 
which  the  use  of  the  streets  would  be  allowed 
to  be  sanctioned  by  the  charter  from  the  Le^s- 
lature,  and  when  the  Legislature,  in  comfonnity 
with  the  s«reement,  granted  the  charter,  em- 
powering the  Association,  now  become  a  Cor- 
poration, to  "  Complete  and  execute  all  agree- 
ments entered  into  with  the  City  of  Memphis 
for  the  use  of  the  streets  of  said  City  or  build- 


ing aaid  railroad." 
Its 


oonflrmation  reached  back  of  and  be- 
yond the  mere  instrument  by  which  the  per- 
mission of  grant  was  conveyed  to  the  substance 
of  the  grant  or  permission  itself,  and  became, 
in  very  deed  and  fact,  a  legislative  grant  to  the 
thing  itself  on 'the  terms  and  stipulations  of 
the  agreement  referred  to.  i 

Pe^  V.  Law,  84  Barb.,  495. 

That  is,  the  Legislature  conferred  an  original 
grant  of  power  to  use  the  streets  and  construct 
the  road,  not  unconditionally  it  is  true,  but  in 
a  specified  mode,  upon  terms  to  be  found  in  an 
agreement  definitely  specified  in  the  Act,  which 
-was  to  be  completed  and  executed. 

The  tenor  of  the  Act  shows  this;  the  words 
chosen  are  apt  to  convey  this  meaning,  and  are 
inapt  to  convey  any  other. 

In  order  to  make  this  clear,  it  is  necessary  to 
examine  the  Act  of  incorporation  of  the  plaint- 
iff's Company.  Section  1  constitutes  H.  D. 
Small,  William  Eirk  and  others,  the  very  per- 
sons who  had  agreed  with  the  City  to  be  the 
body  politic,  to  have  succession  for  twenty -five 
years,  the  very  time  named  in  the  agreement. 

Section  4  authorizes  said  Company  "to 
complete  and  execute  all  contracts  and  agree- 
ments entered  into  with  the  City  of  Memphis 
for  the  use  of  the  streets  of  said  City  or  build- 
iDK  said  railroad." 

But  this  agreement,  as  is  evident  from  the 
future  words,  did  not  include  all  the  streets  nor 
other  road  to  be  run  on  the  excluded  streets, 
not  yet  the  subject  of  anv  agreement. 

Sections  shows  still  further  this  meaning: 
"Said  Company  may  extend  said  road  or  roads 
outside  the  corporate  limits,"  etc. 

All  that  is  needed  to  show  forth  the  powers 
sold  privileges  of  the  franchise,  is  tb  set  up  the 
agreement  with  the  City  which,  by  specific  ref- 
erence, is  engrafted  into  the  charter. 

Hunt  V.  Utiea.  38  Barb.,  890;  WOkinion  v. 
Leland,  8  Pet.,  637. 

If  it  were  no  more  than  a  confirmation,  it  is 
such  a  one  where  words  are  so  mingled  witli 
the  confirmation  as  to  create  an  estate. 

Oilb.  Ten.,  69;  FeopU  v.  Law,  84  Barb., 
611. 

Bat  it  is  submitted  that  the  court  will  derive 
aid  in  the  construction  of  the  Act,  not  merely 
from  the  words  used,  but  from  extrinsic  facts 
used,  in  order  that  the  intention  of  the  parties 
to  the  contract  may  be  ascertained. 

Leuiewy  Priat,  19  How.,  69;  Gan.  Co.  v. 
R.  B.  Co.,  4  Gill  &  J.,  1;  PrttUm,  v.  Bnstfer, 
1  Wbeat.,116;  Tht  Binghamion  Bridge.  8  Wall. , 
61  (70  U.  8.,  XVm.,  137):  Nath  v.  Towne,  6 
Itee  10  WAih.  U.  S..  Book  19. 


Wall.,  689  (78  U.  8.,  XVin.,  687);  amUk  v. 
Helmer.  7  Barb.,  416;  3  Sneed.  88. 

If  reference  then  be  had  to  these  extrinsic 
facts,  there  will  appear — 

1.  Tbe  ordinance  promising  the  award  of 
the  contract. 

3.  The  bid  of  the  associates. 

3.  The  expressed  award  of  the  contract  on 
the  terms  specified  in  the  resolution  of  Nov.  39, 
1859. 

4.  The  acceptance  by  the  associates,  Dec.  8. 

5.  Tbe  reception  and  filing  of  exceptions, 
Dec.  8. 

0.  The  mutual  agreement  that  an  Act  of  in- 
corporation should  oe  obtained,  Dec.  8. 

It  will  be  found  from  all  these  that  certain 
street  were  awarded,  and  as  to  the  rest,  the  as- 
sociates had  agreed  not  to  get  a  charter  with- 
out the  consent  of  the  City. 

The  consent  of  the  City  had  already  been 
given  as  to  the  streets  agreed  on  that  the  char- 
ter should  be  obtained.  The  consent  yet  to  be 
obtained  was  for  all  the  streets  about  which 
they  may  enter  into  all  necessary  contracts. 

It  is  said,  however,  that  if  the  agreement  and 
the  award  of  tbe  contract  were  duly  made  with 
the  associates,  it  cannot  inure  to  the  Corpora- 
tion, because  there  is  no  mutuality  between 
the  latter  and  the  City. 

The  Act  of  the  Legislature  passed  on  the 
consent  of  the  City  to  the  individuals,  is  a  no- 
vation of  the  Corporation  on  its  acceptance. 

Dur.tlue  v.  HiU,  30  111.,  AW.Blaney  t.  HOu, 
14  Ohio  St.,  898;  MeCarty  v.  Blavitu,  6  Terg.. 
195. 

It  was  upon  the  principle,  in  part,  on  which 
the  cases  of  The  Can.  Co.  v.  R.  R.  Co.  4  6iU. 
&  J.,  185,  turned;  see,  also,  Oleave*  v.  Briek 
Ch.  T.  Pik0  Co.,  1  Sneed,  491 :  JfobUe  db  0.  B. 
R.  Co.  V.  Tandal,  5  Sneed,  894:  Ea$tem  PI.  B. 
Co.  V.  Vaughan,  14  N.  Y.,  546. 

Besides,  the  City  ratified  or  acquiesced  in  the 
substitution  after  the  cliarter  was  passed. 

It  was  contended  below  that  the  charter  of 
the  plaintiff  ceased  or  was  forfeited  under  the  ' 
Code  of  Tennessee. 

Code,  sec.  1480. 

The  reply  is: 

1.  The  Corporation  did  organize  and  com- 
mence the  transaction  of  its  business. 

3.  The  negotiations  with  the  City  was  the 
transaction  of  business  within  the  Act.  But 
the  charter  cannot  be  assailed  collaterally.  The 
failure  to  perform  the  condition  was  only  cause 
of  forfdture. 

1  Dev.  &  Bat..  800;  iWsv.  Manhattan  Co., 
9  Wend.,  878;  People  v.  EilbdaU  Turnpike  R 
Co.,  38  Wend.,  367;  MuMe*  ▼.  Bk.,  11  Paige, 
184;  Ang.  &  Ames,  Corp.,  sec.  086. 

The  repeal  of  our  charter  will  hardly  be  in- 
sisted on. 

Fergueon  y.  Nc.,i  Sneed,  609. 

Mestre.  Albert  Pike,  Robert  W.  Jolmsoa 
and  TTtoi.  Wibon,  for  defendants  in  error: 

In  order  to  give  this  court  jurisdiction  of 
the  case,  it  must  appear:  first,  that  there  was  a 
contract  between  tne  Mayor  and  Aldermen  and 
tbe  incorporated  Company  complaining,  com- 
plete and  binding  on  both;  and  second,  that 
the  grant  to  the  Memphis  City  Railroad  Com- 
panv,  of  the  privilege  of  building  street  rail- 
roaas,  impairs  the  obligation  of  that  contract. 

The  Supreme  Court  of  Tennessee  declares, 
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in  its  decree,  tliat  the  charter  of  incorporation 
of  the  People's  Passenger  Railroad  Company 
was  made  to  depend  upon  the  consent  of  the 
Mayor  and  Aldermen, and  that  such  consent  had 
not  been  obtained ;  by  failing  to  obtain  which, 
the  Company  had  acquired  no  corporate  rights ; 
and  that,  therefore,  the  question  of  whether 
the  obligation  of  a  contract  had  been  impaired, 
did  not  arise  in  the  cause  and  was  not  decided 
by  the  court. 

By  which  the  Supreme  Court  of  the  State 
seems  to  have  intended  to  decide  that  there  was 
no  such  Corporation  as  the  People's  Passenger 
Railroad  Company,  as  on  a  plea  of  nul  Uel  cor- 
poration but  it,  oeyerthless,  decrees  that  that 
Company  shall  pay  the  costs. 

Of  course,  if  it  decided  that  there  was  never 
any  such  Corporation,  it  could  not  reach  the 
question  whether  that  Corporation  had  made 
the  contract  alleged ;  as,  if  it  decided  that  no 
contract  had  l)een  made,  it  could  not  reach  the 
question  whether  a  contract  had  been  violated 
and  its  obligation  impaired  by  subsequent  leg- 
islation. 

iiut,  nevertheless,  all  these  questions  are  pre- 
sented by  the  record ;  and  the  first  as  well  as  the 
two  others  depends  for  its  solution  upon  the  de- 
termination of  the  court  as  to  certain  facts  al- 
leged in  the  pleadings  and  established  or  denied 
by  the  proof. 

The  charter  of  the  Company  creates  certain 
persons  a  body  politic  and  corporate,  to  have 
succession  for  twenty -five  years,  with  capacity 
to  sue  and  be  sued,  etc.  Special  powers  to  build 
and  operate  street  railroads,  in  completion  and 
execution  of  previous  contracts  entered  into 
with  the  City  by  individuals,  are  conferred  by 
the  4ih  section ;  and  these  are  to  be  exercised 
only  with  the  consent  of  the  City. 

But  the  existence  of  the  Corporation  was  not 
made  dependent  on  that  consent.  Without  that, 
the  Company  would  ezist,but  would  not  possess 
these  especial  powers,  the  exercise  of  which, 
like  the  power  of  banking  of  a  bank,  was  the 
whole  object  and  purpose  of  its  creation  and 
iucorporalion. 

It  must  be,  therefore,  the  meaning  of  the  Su- 
preme Court  of  Tennessee,  that  the  corporate 
powers  specifically  mentioned  in  the  4th  sec- 
tion did  not  vest.  If  that  court  had  meant  that 
there  was  so  such  Corporation,  it  could  not 
have  decreed  payment  of  costs  by  it. 

The  question  whether  the  powers  given  by 
the  4th  section  ever  vested  is,  virtually:  wheth- 
er the  Mayor  and  Aldermen  ever  accepted  the 
incorporated  Company  in  the  place  and  stead 
of  Small  &  Kirk  and  their  associates  as  in- 
dividuals. 

Supposing  the  parties  the  same,  the  Corpora- 
tion, nevertheless,  was  a  person  in  law  totally 
separate  and  distinct  from  these  corporators; 
and  a  contract  made  with  the  latter  by  the  City 
could  not  become  a  contract  with  the  Corpora- 
tion, except  by  virtue  of  a  previous  stipulation 
or  a  new  contract  between  the  City  and  Corpo- 
ration. If  there  exists  a  complete  contract  be- 
tweeu  Kirk  &  Smith  and  their  associates  as  in- 
dividuals on  the  one  side,  and  the  Mayor  and 
Aldirmen  on  the  other,  and  the  other  have  vio 
lated  it,  the  only  remedy  of  the  former  is  by  an 
action  for  damages.  It  u  not  a  case  for  specific 
performance;  and  the  Corporation  is  not  ag- 
grieved. 

9i« 


The  City  could  not  invest  individuals  with 
the  francliise  in  question,  nor  by  a  contract 
with  them  deprive  the  Legislature  of  the  power 
of  granting  the  franchise  to  others.  The  City 
auSjorities  had  no  power  to  make  such  a  con- 
tract. 

Davit  y.  Mayor,  etc..  14  K.  Y.,  606;  MUhem 
V.  Sharp,  27  N.  Y.,  611. 

In  Tennessee,  it  is  not  even  possible  for  the 
Legislature  to  delegate  the  power  to  create  a 
corporation. 

State  T.  Armstrong,  8  Sneed,  634;  Jfayor.  etc, 
V.  Shelton.  1  Head,  24. 

What  if  there  were  a  contract  and  it  were 
not  void? 

Was  the  consent  of  the  Cit^,  required  by  the 
Act  of  incorporation,  ever  given? 

Dec.  8,  1»59,  Kirk  &  Small,  for  the  persona 
composing  the  Company,  accepted  by  mter  the 
terms  proposed  by  the  Board,  and  declared 
themselves  ready  to  sign  a  contract  embodying 
those  terms. 

The  Mayor  and  Aldermen,  by  resolution,  gave 
Kirk,  Small  and  their  associates  permission  to 
liecome  incorporated;  the  purpose  of  the  pro- 
posed incorporation  tieing  declared  to  be  "To 
secure  the  rights,  and  the  more  effectually  to 
preserve  the  remedies,  of  parties  against  each 
other  respectively,  in  case  of  any  violation  of 
contract  to  be  hereafter  entered  into;"  and  also, 
that  the  incorporation  should  not  prevent  the 
organization  or  incorporation  of  any  other  com- 
pany to  build  street  railways  or  for  other  street 
improvements,  if  thereafter  found  desirable; 
and  finally,  that  the  Act  of  incorporation  should 
require  the  consent  of  the  City  of  Memphis. 

Mar.  22,  1860,  resolutions  were  offered  to 
accept  the  charter  of  the  People's  Passenger 
Railway  Company,  and  to  authorize  the  closing 
of  the  contract  with  that  Company;  but  the 
Mayor  and  Aldermen  finally,after  much  debate^ 
resolved,  by  nine  votes  against  three,  that  H 
receded  from  its  undertaking  to  have  a  street 
railway  on  Main  Street,  because  of  the  great  op- 
position of  the  property  holders  upon  that  street 
thereto;  and  by  a  vote  of  seven  to  us,  tbef 

Croposed  to  settle  with  the  persons  who  bad 
ecn  incorporated  (not  with  the  Corporation), 
any  damages  they  might  have  sustained  by  the 
change  of  purpose  on  the  part  of  the  Mayor 
and  Aldermen;  denving,  however,  that  tb^ 
were  under  any  legal  obligation  to  do  ao. 

The  court  certainly  cannot  look  to  "surrunnd- 
ing  circumstances,"  to  ascertain  the  intention 
of  the  Legislature  and  the  extent  of  the  rights 
of  the  Corporation.  To  ascertain  such  inten- 
tion, no  extrinsic  facts  prior  to  the  passage  of  a 
law,  and  which  is  of  itself  not  a  rule  of  law  or 
legislation,  can  be  inquired  into  or  considered. 

Sedg.  Const.  L..  247. 

There  was  a  written  contract  to  be  signed 
before  the  individuals  or  the  Corporation  could 
he  bound.  It  is  the  very  case  of  7^  Om. 
Guardians,  etc.,  v.  PeteK.lO  £xch.,610,  and  24 
L.  J.,  Exch.,  28. 

In  Muster  v.  Fairmount  di  Areh  81,  R.  Of., 
7  Am.  Law  Reg.,  284,  in  the  Supreme  Ooutt 
of  Pennsvlvania  in  equity,  the  Act  incorporat- 
ing the  Cfompany  provided  that  the  consent  of 
the  City  Council  to  use  or  occupy  the  street 
should  be  obtained  before  the  Company  shonld 
construct  the  tracks.  The  court  sdid  thai  lli<^ 
question  was,  whether  the  Cumpauy  hud  a  valid 
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charter.  In  this  case  the  consent  of  the  City  to 
the  charter  itself  is  expressly  required.  In  that 
case  the  court  held  that  the  grant  depended  for 
Titalit;  on  the  consent  of  the  City  Council ;  that 
this  was  necessary  to  give  vitality. 

If  a  matter  is  left  to  the  discretion  of  any  in- 
dividual or  b<lidy  of  men  who  are  to  decide  ac- 
cording to  their  own  conscience  and  judgment, 
h  would  be  absurd  to  say  that  any  other  tribu- 
nal is  to  inquire  into  the  grounds  and  reasons 
on  which  they  have  decided,  and  whether  they 
have  exercised  their  discretion  properly  on  not. 

King  v.  Londtm,  3  Bam.  &  Ad.,  271 ;  King  v. 
Ifmfolk,  1  Nev.  &M.,  «7;  Walker  y.  Devereaux, 
4  Paige,  251. 

The  "consent"  of  the  City,  of  course,  means 
ila  free  and  full  and  not  a  forced  consent.  The 
City  had  stipulated  with  Eirk,  Small  and  others 
that  the  Act  of  incorporation  should  require  its 
consent  and  thereby  reserved  the  right  to  make, 
or  to  refuse  to  make  the  proposed  contract  with 
the  Corporation,  as  it  might  see  fit.  What  else 
could  the  stipulation  mean?  And  how  could 
the  Legislature,  or  how  can  any  court,  compel 
the  City  to  give  that  consent? 

Mr.  Jiutiee  Clifford  delivered  the  opinion 
of  the  court: 

Bxpress  authority  was  vested  in  the  Memphis 
City  Railroad  Company,  by  the  4lh  section 
of  tlieir  Act  of  incorporation,  to  "  construct, 
maintain,  use  and  operate  street  railway  by 
animal  power,  on  all  or  any  of  the  streets  in  the 
City  of  Memphis,  usine  for  that  purpose  all 
necessary  machinerv  and  equipments,"  and  "to 
make,  complete  and  execute  all  contracts  and 
agreements"  made  with  the  City  or  other  parties 
for  any  purpose  connected  directly  or  Indirectly 
with  the  construction,  maintaining  or  operat- 
ing such  railway,  and  to  alter  or  enlarge  the 
terms  of  the  same  with  the  said  parties.  Sess. 
Laws,  1865,  p.  88. 

Bvidently  the  Legislature  assumed  to  confer 
tlie  franchise  of  the  Company  without  regard 
to  the  consent  or  action  of  the  City,  and  upon 
tbe  assumption  that  there  was  no  valid  subsist- 
ing contract  between  any  other  parties  and  the 
City  for  constructing  the  described  railroad  and 
putting  the  same  in  operation.  Confirmation  of 
that  proposition,  if  anything  else  is  needed,  is 
found  in  the  9th  section  of  the  Act  of  incorpo- 
ration, which  provides  that  the  Act  entitled  an 
Act  to  Incorporate  the  People's  Passenger  Rail- 
-WMT  Company  of  the  City  of  Memphis,  passed 
ftmamry  1, 1860,  be,  and  the  same  is  hereby 


suant  to  the  Act  of  incorporation  the 
Oompany  was  duly  organized,  and  the  stock 
neeeaeary  to  construct  ten  miles  of  the  railway 
tzadc,  and  to  equip,  run  and  maintain  the 
■■me,  was  duly  subscribed,  and  the  contract 
annuded  to  responsible  persons  to  construct  and 
iM^fAp  that  part  of  the  railway  as  authorized  by 
tk*  terms  of  the  charier. 

BeguJarly  organized  and  ready  and  willing  to 
ccm^y  with  sjl  the  requiremments  of  their 
ler,  the  Corporation  complainants  allege 
their  contractor,-  employii   and   agents 
1  to  construct  the  railroad  with  the 
._  J  of  fulfilling  all  their  obligations,  and 
[  have  completed  the  underti^ing  if  they 
I  BOt  been  interrupted  and  obstructed  in  the 
't;  timt  the  Mayor  and  Aldermen  of  the  City , 
I  WaUk 


or  some  of  them.  In  disregard  of  the  franchise 
of  the  Company,  forcibly  and  with  violence 
caused  the  work  to  be  discontinued  and  stopped. 

Based  upon  these  and  similar  allegations  the 
prayer  of  the  bill  of  complaint  is,  that  John 
Park,  Mayor  and  the  Board  of  Mayor  and 
Aldermen,  may  be  made  parties  respondents  in 
the  suit,  and  for  an  injunction.  They  were  ac- 
cordingly made  parties,  and  the  complainants 
having  executed  a  bond,  with  the  usual  con- 
ditions, in  the  sum  of  $20,000,  the  writ  of  in- 
junction was  duly  issued. 

Service  of  the  writ  of  injunction  having  been 
made,  the  People's  Passenger  Railroad  Com- 
pany filed  a  petition  in  the  case,  representing 
that  they  were  authorized  by  their  charter, with 
the  consent  of  the  City,  to  execute  all  contracts 
made  with  the  City  or  other  parties,  for  the  use 
of  the  streets  of  the  City  for  operating  street 
railroads  thereon  by  animal  power,  and  prating 
to  be  made  a  party  respondent  to  the  bill  of 
complaint.  Hearing  was  had  on  the  petition, 
and  it  appearing  that  the  petitioners  were  inter- 
ested in  the  issue,  it  was  ordered  by  the  court 
that  the  prayer  of  the  petition  be  granted. 

Being  the  original  respondents,  the  city  au- 
thorities filed  a  separate  answer,  in  which  they 
admit  that  the  complainants  made  tbe  offer  in 
writing,  as  required  by  their  charter,  to  con- 
struct the  railroad,  and  that  they  took  posses- 
sion of  one  or  more  of  the  streets  of  the  City 
for  that  purpose;  that  they  commenced  the 
work  and  that  the  Mayor  of  the  City  inter- 
rupted the  work  as  alleged  and  caused  it  to  be 
discontinued. 

Extended  answer  was  also  filed  by  the  other 
Corporation  respondents,  in  which  they  set  up 
their  Act  of  incorporation  granted  February  1, 
1860,  and  especially  the  4th  section  thereof, 
which  provides  that  they  "shall  have  power  to 
complete  and  execute  all  contracts  and  agree- 
ments entered  into  with  the  City  of  Memphis, 
or  other  parties, for  the  use  of  the  streets  of  said 
City  for  building  said  railroad,  and  may  alter 
or  enlarge  the  terms  of  the  same  with  said 
parties,  and  may  operate  street  railroads  by 
animal  power  on  all  the  streets  in  the  City  of 
Memphis,  with  the  consent  of  said  City." 

They  also  allege  that  the  city  authorities, 
prior  thereto,  invited  bids  for  the  construction 
of  such  railroad  on  certain  streets  in  the  City, 
including  those  mentioned  in  tbe  bill  of  the 
complaint;  that  on  the  28th  of  November, 
1859,  the  bids  made  for  that  object  were  re- 
ported to  the  Mayor  and  Aldermen,  and  that 
they  awarded  the  contract  to  William  Kirk  and 
H.  D.  Small,  whose  bid  was  made  in  their  own 
behalf,  and  as  agents  of  certain  associates  since 
constituted  the  Perjple's  Passenger  Railroad 
Company  of  Memphis;  that  the  said  contract- 
ors and  their  associates  were  subsequently,  with 
the  consent  of  the  city  authorities, Incorporated 
by  the  Legislature  of  the  State,  and  with  the 
understanding  that  the  conditions  of  the  con- 
tract as  made  and  accepted  should  not  be 
changed ;  and  the  respondents  aver  that  they 
are  advised  and  insist  that  the  consent  of  the 
City  given  as  stated  and  subsequently  ratified 
by  the  Legislature,  as  by  their  charter  appears, 
is  a  contract  between  the  parties  which  no  sub- 
sei^uent  Legislature  can  constitutionally  alter 
or  impair  without  their  consent. 

By  virtue  of  those  proceedings  they  claim 
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thai  thev  are  inreeted  with  a  franchise  which 
neither  the  City  Council  nor  the  LeKislature,  nor 
any  other  party,  can  constitutionally  invade; 
and  that  the  0th  section  of  the  complainants' 
charter,  by  which  their  Act  of  incorporation 
was  repealed,  is  null  and  void,  because  it  was 
passed  in  contravention  of  that  clause  of  the 
Constitution  which  forbids  the  States  from 
passing  any  law  impairing  the  obligation  of 
contracts,  and  the  respondents,  in  conclusion, 
submit  to  the  court  that  the  matters  set  forth 
in  the  answer  call  for  the  interposition  of  the 
court  to  protect  their  rights  as  though  they  were 
complainants  asking  relief  in  the  premises,  and 
they  pray  that  the  answer  may  stand  as  a  crosa- 
bilf,  and  that  the  Mayor  and  Board  of  Alder- 
men, as  well  as  the  complainants,  may  be  re- 
quired to  answer  the  allegations,  and  that  the 
ui Junction  may  be  dissolvoi. 

Complainants  demurred  to  thecrossbill,  and 
the  demurrer  was  sustained,  and  the  cross  bill 
was  dismissed.  On  appeal  to  the  Supreme 
Court  of  the  State  the  aecree  was  affirmed,  and 
tiie  respondents  in  the  original  bill  of  complaint 
appealed  to  this  court. 

Two  things  must  clearly  appear  in  order  to 
justify  the  court  in  adopting  the  views  of  the 
respondents:  (l)  That  there  was  a  contract 
between  the  respondents  and  the  city  authori- 
ties, which  was  complete  in  itself,  and  which 
was  binding  on  both  parties.  (3)  That  the 
charter  subsequently  granted  to  the  Memphis 
City  Railroad  Company,  impairs  the  obligation 
of  that  contract. 

I.  Prior  in  date  as  the  charter  of  the  re- 
spondents is,  it  is  clear  that  the  charter  granted 
to  the  complainants  invades  the  rights  of  the 
respondents,  if  the  exclusive  rights  which  they 
claim  were  ever  perfected  by  a  bmding  contract 
made  between  them  and  the  city  authorities, 
unless  it  be  assumed  that  the  charter  under 
which  they  claim  such  exclusive  right  could  bo 
repealed  by  a  subsequent  Legislature.  Viewed 
In  that  light  the  case  presents  two  questions  for 
decision,  both  of  which  must  be  decided  in 
favor  of  the  respondents,  o^  the  decree  of  the 
Supreme  Court  of  the  State  must  be  affirmed : 
(1)  Whether  the  city  authorities  ever  entered 
into  a  binding  contract  with  the  respondents 
tliat  the  respondents  might  complete  and  exe- 
cute all  contracts  and  agreements  previously 
made  with  the  City,  or  other  parties,  for  the 
use  of  the  streets  of  the  Citv  for  building  and 
operating  said  railroad:  and  if  they  did  make 
such  a  contract,  then  (2),  whether  the  Act  of 
the  Legislature  repealing  their  Act  of  incor- 
poration is  or  is  not  a  valid  law. 

Apparently,  it  was  a  question  in  the  state 
court  whether  the  respondents  were  ever  legally 
incorporated;  but  there  does  not  appear  to  be 
any  substantial  ground  of  doubt  upon  that  sub- 
ject, as  the  persons  named  in  the  Act,  and  their 
associates,  are  expressly  constituted  a  body 
politic  and  corporate  under  the  name  therein 
set  forth,  and  the  Ist  section  also  provides  that 
they  may  have  succession  for  the  term  of 
twenty-flve  vears;  may  sue  and  be  sued,  plead 
and  be  Impleaded;  may  have  and  use  a  com- 
mon seal,  purchase  and  hold  real  and  personal 
estate,  create  stock,  elect  directors  and  other 
officers;  and  may  make  all  necessary  by-laws, 
subject  to  the  usual  condition  that  they  shall  not 
be  inconsistent  with  the  laws  of  the  State.  Un- 
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founded  as  the  objection  is  in  any  view  of  the 
case,  it  may  be  dlsmisaed  without  further  con- 
sideration. 

IL  Apart  from  that  topic,  however,  the  real 
question  is,  whether  the  special  powers  de- 
scribed in  the  4th  section  of  their  charter 
ever  actually  vested  in  the  respondents,  as  they 
allege  in  their  answer.  They  insist  that  the 
exclusive  right  to  construct  railroads  for  the 
transportation  of  passengers  over  the  stieeta  of 
that  City,  and  to  use  the  streets  of  the  City  for 
that  purpose,  was  granted  by  the  city  aathori- 
iles  to  certain  individuals  as  contractora  before 
the  respondents  were  incorporated,  and  tliat 
they,  the  respondents,  with  the  consent  of  the 
City,  subsequently  became  the  assignees  of  that 
contract  and  agreement,  and  as  such  were  and 
are  invested  with  the  authority  to  complete  and 
execute  that  contract  and  agreement  as  ratified 
and  confirmed  by  the  L^isUture. 

None  of  the  elements  of  that  proposition  are 
admitted  by  the  complainants:  but  they  inaiat 
that  mimiclpal  corporations  have  no  power  to 
grant  such  a  franchise  to  Individuals  or  other 
corporations,  unless  thereto  specially  author- 
ized by  the  Legislature;  and  they  also  inaiat 
that  no  such  power  is  shown  to  have  been  con- 
ferred in  this  case. 

III.  Serious  doubts  are  entertained  whether 
the  Mayor  and  Aldermen  of  the  City  of  Mem- 
phis possessed  any  authority  to  make  aacfa  a 
contract  as  that  set  up  In  the  answer  as  liAving 
been  made  by  them  with  the  persons  under 
whom  the  respondents  cUim,  as  It  obvioualy 
amounts  to  a  francliise  for  twenty-flve  yeara; 
and  if  so,  then  it  is  clear  that  it  oould  not  be 
granted  by  those  authorities  in  virtue  of  the 
ordinary  powers  possessed  by  such  munici- 
palities. 

Power  to  make  laws  is  vested  in  the  Laegia- 
lature,  under  the  Constitution  of  the  State,  and 
it  is  very  doubtful  whether  the  Legislative  De- 
partment can  delegate  to  any  other  body  or 
authority  the  power  to  grant  such  a  franciae, 
as  the  exercise  of  that  power  involvea  a  high 
trust  created  and  conferred  for  the  benefit  of 
those  who  granted  it,  and  as  the  trust  is  confided 
to  the  Liegulature,  it  must  remain  where  it  is 
vested  until  the  Constitution  of  the  State  ia 
changed.  Cooley,  Const.  Llm.,  117;  Thome 
V.  Orame/r,  15  Barb.,  118;  Barlo  v.  HimroA.  8 
N.  Y.,  488;  Pwrkmry.  0am.,  6Pa..  807;  Sedgw. 
Const. ,  165 ;  Wayman  v.  aotUhard,  10  Wlieat.  .4«. 

Franchises,  It  Is  conceded,  cannot,  as  a  gen- 
eral rule,  be  granted  by  such  a  corporation. 
and  it  is  clear  tliat  the  privilege  of  making  a 
railway  or  turnpike,  or  establishing  a  ferry  and 
taking  tolls  for  the  use  of  the  same,  is  a  fran- 
chise, as  the  public  have  an  interest  in  the  aame, 
and  the  owners  of  the  priTitege  are  liable  to 
answer  in  damages  if  they  refuse  the  use  of  the 
same,  without  any  reasonable  excuse,  upon  be- 
ing paid  or  tendered  the  usual  fare.  3  Kent, 
Com.  (11th  edj,  600;  WWougkbg  v.  Borridgt, 
16  Kng.  L.  &  £.,  487;  Btekman  y.8.  *  T.  &. 
R.  (%.,  8  Paige,  45. 

IV.  Consonant  with  that  view  this  court  held. 
In  the  case  of  Bk.ofAvffuvIa  v.  Ewrit.  IS  Pet.  ,585. 
that  franchises  are  special  privU^as  oonferred 
by  the  government  on  individual,  and  which 
do  not  helong  to  the  dtizena  of  the  oounti^ 
generally  of  common  right;  and  that  in  thu 
country  no  franchise  can  be  held  which  la  not 
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derived  from  the  law  of  the  State.  Ang.  & 
Ames,  Corp.  (8th ed.),  2;  8taU\.  Armttrong,  8 
Bneed,  684;  Mayor  v.  Shelton,  1  Head,  24. 

Contracts,  undoubtedly,  may  be  made  by  such 
municipalities  to  the  extent  of  the  authority 
conferred  for  that  purpose  b^  the  Legislature, 
but  the  granting  of  a  franchise  is  not  the  same 
thing  as  a  contract,  and  the  exercise  of  such  a 
power  cannot  be  upheld  or  vindicated  as  fall- 
ing within  the  same  rule  as  the  power  to  make 
contracts. 

By  the  amendment  to  their  charter,  passed 
February  18th,  1864,  the  authorities  of  the  Citv 
were  empowensd  to  regulate  the  laying  of  rail- 
road iron  and  the  passage  of  railroad  cars 
through  the  City;  but  the  better  opinion  is, 
that  the  provision  in  that  behalf  relates  to  the 
construction  of  railroad  tracks  and  the  running 
of  railroad  cars  through  the  City  by  incorpo- 
rated companies  whose  cars  are  propelled  by 
steam,  and  that  it  has  no  reference  whatever  to 
the  construction  or  authorization  of  a  stRet 
passenger  railway  within  the  corporate  limits, 
as  claimed  by  the  respondents  in  their  answer. 
Sees.  Laws  (1854),  p.  294;  Mtmi  v.  R.  B.  Co., 
21  111.,  522. 

Authority  is  also  conferred  on  municipal  cor- 
porations by  the  Code  of  that  State  "to  grant 
privileges  in  the  use  and  enjoyment  of  the 
streets  of  the  municipality;  but  it  would  be  a 
very  forced  construction  to  hold  that  the  power 
to  grant  such  a  franchise  for  twenty-five  years 
Is  included  In  thatprovision.  Code(18S8),p.80S. 

y.  Independently  of  those  provisions,  it  ia 
quite  clear  that  the  municipal  authorities  of  the 
City  possessed  no  such  power  as  is  supposed  by 
the  respondents.  Such  corporations  are  usually 
invested  with  the  power  to  lay  out,  open,  alter, 
repair  and  amend  streets  within  the  corporate 
limits;  but  the  rule  is  well  settled  that  by 
virtue  of  those  powers,  without  more,  they  can- 
not grant  to  an  association  of  persons  the  right 
to  construct  and  maintain  for  a  term  of  years  a 
raOway  in  one  of  the  streets  of  the  municipality 
for  the  transjjortatlon  of  passengers  for  private 
gain,  and  that  an  ordinance  or  resolution  of 
the  authorities  granting  such  a  right  is  void. 
Davu  V.  Mayor  N.  T.,  14  N.  Y.,  614. 

Special  powers  are  given  to  such  corpora- 
tions to  lay  out,  open  and  repair  streets,  as  a 
trust  to  be  held  and  exercised  for  the  benefit 
of  the  public,  from  time  to  time,  as  occasion 
may  require,  and  the  general  rule  is,  that  those 
powers  cannot  be  delegated  to  others,  nor  be 
effectually  abridged  by  any  act  of  the  munici- 
pal corporation  without  the  express  authority 
of  the  Legislature.  JfiUau  v.  SAorp,  27  N.  Y., 
611;  PeopU  v.  Kerr.  27  N.  Y.,  188;  EUiott  v. 
F.  <t  W.  R.  R,  82  Conn.,  579;  Wager  v.  B.  R, 
25  N.  Y.,  526;  People  v.  R.  R,  46  Barb.,  88; 
Street  Railway  v.  OammingamUe,  14  Ohio  St., 
523;  State  t.  Hoboken,  1  Yroom,  225. 

Municipal  corporations  are.doubtless.in vested 
with  subordinate  legislative  powers,  to  be  exor- 
cised in  the  passage  of  ordinances  for  local  pur- 
poses connected  with  the  public  good,  but  thev 
are  merely  derivative,  and  are  subject  at  all 
times  to  the  legislative  control.  2  Kent,  Com., 
11th  ed.,  817;  Roger»  v.  Burlington,  8  Wall., 
MS  [70  D.  S.,  XVIIL,  82J. 

Vl.  Suppose,  however,  the  authority  to  make 
the  contract  set  up  in  the  answer  of  the  re- 
spondents may  be  derived  from  the  statutory 
See  10  Wall. 


provisions  to  which  reference  is  made,  still  the 
court  is  of  the  opinion  that  the  decree  of  the 
state  court  should  be  affirmed  upon  twogrounds, 
which  will  be  separately  and  briefly  explained. 
(1)  Because  the  supposed  contract  with  the  per- 
sons under  whom  the  respondents  claim,  was 
never  perfected  between  those  persons  and  the 
city  authorities.  (21  Because  the  respondents 
fail  to  show,  even  if  it  be  admitted  that  the 
contract  between  those  parties  was  perfected, 
that  the  city  authorities  ever  consented  to  ac- 
cept the  respondents  as  the  successors  of  the 
supposed  prior  contracting  party. 

1.  Examined  carefully,  the  evidence  will 
shoi^  that,  at  every  stsge  of  the  negotiations, 
something  remained  to  be  done  to  complete  the 
contemplated  arrangement. 

Prior  to  the  22d  of  November,  1859,  the 
proper  authorities  of  the  Cit^  passed  an  ordi- 
nance proposing  to  grant  the  right  to  construct 
and  operate  street  railroads  for  the  transporta- 
tion of  passengers  in  cars  to  be  drawn  by  horses 
or  mules,  for  twenty-five  years  from  the  pas- 
sage of  the  ordinance.  Bias  were  subsequently 
invited  for  that  purpose,  and  the  persons  before 
named  submitted  four  propositions  as  bids  for 
the  contract.  On  the  29th  of  the  same  month, 
the  City  Council  authorized  the  Mayor  and 
Corporation  attorney  to  close  a  contract  with 
those  persons  to  construct  such  a  railway  on 
certain  streets  and  on  certain  prescribed  terms 
—they  to  pay  to  the  City  the  sum  of  S127,S(X), 
at  the  times  sod  on  the  terms  named  in  their 
second  proposition.  But  the  city  authorities 
reserved  the  right  to  determine  what  descrip- 
tion of  rails  and  weight  of  iron  should  be  used 
by  the  contractors,  and  the  stipulation  was  that 
they  should  give  a  bond  to  the  City  in  the  sum 
of  125,000,  to  indemnify  the  City  and  individ- 
uals against  damage.  Subsequent  proceedings 
intervened  before  any  further  action  was  taken 
under  that  resolution. 

Kirk  and  Small,  professing  to  act  in  behalf 
of  the  Association  called  the  People's  Passenger 
Railroad  CotApany  of  Memphis,  Decembier  2, 
1859,  addressed  a  letter  to  the  Mayor  and  Al- 
dermen of  the  City,  accepting  the  grant  of  the 
streets  named  as  set  forth  in  tlie  "  general  rail- 
road ordinance"  and  in  the  aforesaid  resolu- 
tion, subject  to  the  terms,  conditions,  privi- 
leges and  restrictions  of  said  ordinance  and  res- 
olution, and  expressing  their  readiness  to  sign  a 
contract  embodying  those  terms  and  conditions. 

Permission  was  given  by  the  city  authorities 
to  those  persons,  on  the  8th  of  the  same  month, 
to  procure  for  themselves  an  Act  of  incorpora- 
tion, provided  it  did  not  change  the  conditions 
of  their  proposition,  and  was  granted  subject 
to  the  consent  of  the  City,  ana  was  so  framed 
as  not  to  prevent  any  other  company  from 
building  street  railroads.  They  were  accord- 
ingly incorporated  February  11,  1860,  and  the 
Act  of  incorporation  provides,  as  before  ex- 
plained, that  the  respondents,  "  with  the  con- 
sent of  said  City,"  may  exercise  the  powers 
described  in  the  4th  section  of  the  charter. 
No  contract  was  ever  executed  between  the 
persons  before  named  and  the  city  authorities, 
and  no  further  efforts  were  made  to  complete 
the  proposed  arrangement  until  after  the  Act 
of  incorporation  was  passed. 

Granted  and  accepted,  as  the  charter  was,  on 
the  condition  that  the  respondents  should  secure 
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the  consent  of  the  City  before  they  could  exer- 
cise the  franchise  in  queetion,  they  are  not  at 
liberty  to  set  up  any  other  theory.  Conclusive 
proof  that  the  original  arrangement  was  not 
concluded,  is  exhibited  in  the  letter  of  the  pres 
idcnt  and  secretary  of  the  respondent  Corpora- 
tion, written  after  the  respondents  were  organ- 
ized, and  addressed  to  the  Board  of  Mayor  and 
Aldermen,  in  which  they  refer  to  a  contract  as 
one  prepared  by  the  Corporation  attorney,  and 
say  that  they,  are  authorized  to  sign  the  con- 
tract on  the  part  of  the  Corporation.  They  say 
they  are  prepared  to  give  the  required  bonds  as 
soon  as  the  contract  is  executed,  but  they  do 
not  pretend  that  any  draft  of  a  contract  was 
ever  before  presented  to  the  city  authorities. 

Nothing  of  the  kind  is  suggested  in  the  com- 
munication, but  they  speak  of  the  contract  as 
one  prepared  "for  our  signature,"  and  the  bid 
as  "our  bid,"  assuming  throughout  that  the 
persons  who  made  the  Did  and  conducted  the 
negotiations  and  the  Corporation  respondents 
are  identical,  which  is  a  fatal  mistake.  They 
are  not  the  same,  and  it  is  clear  that  the  pro- 
posed contract  between  those  who  made  the  bid 
and  the  City  was  never  completed.  Oovemor 
•n.  Fetch,  10  H.  &  G.,  610;  MvMer  v.  Street  R. 
B.  Co.,7  Am.  L.  Ree.,  284. 

3.  Attempt  is  made  by  the  rerpondents  to 
give  a  restricted  construction  to  the  phrase 
"with  the  consent  of  the  said  City,"  as  con- 
tained in  the  4th  section  of  their  charter, 
but  the  court  is  not  able  to  concur  in  that 
suggestion.  Briefly  stated,  the  suggestion  is 
that  the  phrase,  as  properly  construed,  only 
requires  that  the  consent  of  the  City  should  M 
obtained  in  case  the  Company  should  desire  to 
construct  railways  on  streets  other  than  those 
designated  in  the  contract,  but  it  is  not  possible 
to  sSopt  that  construction  of  the  phrase.  On 
the  contrary,  it  seems  clear  that  the  franchise 
described  in  the  4th  section  was  granted 
subject  to  the  condition  precedent  that  the  re- 
spondents should  obtain  the  consent  of  the  City 
to  use  the  streets  for  the  purpose  therein  de- 
scribed. Walker  v.  Detereaux,  4  Paige,  Ch., 
251.  Granted  on  that  condition,  the  charter 
would  not  avail  the  respondents  In  this  case 
even  if  it  appeared  that  the  consent  to  that 
effect  had  been  given  to  the  two  persons  who 
made  the  bid  and  conducted  the  negotiations 
antecedent  to  the  Act  of  incorporation.  King 
V.  Mayor  of  Lond..  8  Barn.  &  AdoL,  271: 
King  v.  Juntiees,  1  Nev.  &  Man.,  67. 

Consent  to  those  individuals,  even  if  given  as 
supposed,  did  not  bind  the  City  to  accept  an 
incorporated  company  in  their  stead,  as  the 
Legislature  might,  for  good  reasons,  require 
that  such  consent  should  be  again  given  after 
the  franchise  was  granted;  and  as  such  consent 
was  never  obtained,  it  is  quite  clear  that  the 
decree  of  the  state  court  must  be  affirmed.  In- 
fluenced by  that  view  of  the  case,  the  court 
does  not  think  it  necessary  to  refer  to  the  sub- 
sequent proceedings  between  the  parties,  as  it 
is  clear  that  none  of  them  are  of  a  character  to 
give  any  different  aspect  to  the  controversy. 

Decree  affirmed. 

Mr.  Juttiee  Davis  dissenting: 

I  cannot  assent  to  the  opinion  just  delivered. 
I  think  there  is  in  this  case  a  contract  between 
the  People's  Passenger  Railway  Company  and 
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the  City  of  Memphis,  which  cauiiot  be  im- 
paired by  state  legislation. 

I  have  not  thought  it  neoessaiy  to  examine  the 
question  at  length,  as  it  is  only  of  importance  to 
the  parties  to  the  suit.and  not  of  general  intereat. 

I  am  instructed  to  say  tliat  the  Vhitf  Juttiea 
and  Mr.  JasUee  Nelson  concur  in  ttiis  dissent. 


THE  BOARD  OF  PRESIDENT  AND  DI- 
RECTORS OP  THE  ST.  LOUIS  PDBLIC 
SCHOOLS.  Plff.  in  Err., 
«. 

DAVID  R  RI8LEY  and  SARAH  R  RI8- 
LEY,  by  her  Curator,  Okoros  D.  Hdx- 
PHRBT8,  Legal  Representative  of  Williax 
RisLEY,  Deceased,    amd 

SAME 
e. 
MARY  FRITZ,  formerly  Mart  Schokhtha- 
VtR.  AND  GEORGE  BA YEA,  Administrator 
of  O.  SCHOENTBALER,  Deceased. 
(See  fl.  C,  10  WalL,  Sl-116.) 
Riparian  rights — boundary  of  St.  Loui*— repa- 
rian proprieton — Act  of  Oongrest — ijutrue- 
tiont  to  jury — Chouteau't  map. 

Calls  for  a  river.  In  oonveranoes,  do  not  irlv«  nor 
create  riparian  rights. 

The  eastern  bnundarr  of  the  City  of  St.  Louis 
and  the  eastern  line  of  the  out-boundary  extended 
to  the  middle  of  the  channel  of  the  Miasiaslppi  River. 

Where  a  street,  towpath  or  passageway  or  otiier 
open  spaoe.  was  permanently  estabUahed  for 
the  public  use,  between  the  river  and  a  block  of 
land,  when  the  town  was  founded  and  laid  out,  the 
owner  or  ownirs  of  that  block  were  not  riparian 
proprietors  of  the  land  between  that  block  and  ttte 
river. 

The  Act  of  Congress  of  June  13, 181S,  did  not  iiave 
the  effect  to  change  the  boundaries  of  the  block. 

Where  the  instructions  given  to  the  jury  are  auf- 
flcient  to  preseut  the  whole  oontroveray  to  ttielr 
consideration.  In  clear  and  unambiguous  tenna,  it 
Is  no  caune  for  the  reversal  of  a  Judrmeat  to 
show  that  prayers  for  instructions  not  given  bjr  tbe 
court  were  correct  in  the  abstract. 

Chouteau's  map  Is  evidence  of  title,  but  is  not,  as 
a  muniment  of  title,  conclusive  in  itself. 

[Nos.  27,28.1 
Argued  Jan.  19,  1870.    Decided  Feb.  7,  1870. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

The  petitions  in  these  cases  were  filed  in  tbe 
St.  Liouis  Land  Court  by  the  plaintiff  in  error, 
for  tbe  recovery  of  certain  lands.  The  lands 
in  question  were  formed  by  alluvial  accretion 
on  the  bank  of  the  Mississippi  River  by  the 
flood  of  1844,  as  shown  by  this  diagram: 

Lombard  St.  (now)  Lombard  St. 
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The  defendants  claimed  title  thereto  by  ac- 
cretion, on  the  ground  that  the  river  was  a 
boundary  to  their  lots.  The  plaintiff,  on  the 
contrary,  claimed  that  the  lots  of  the  defendants 
had  never  extended  quite  to  the  river  and,  con- 
sequently, could  not  receive  this  augmentation. 

The  plaintiff,  as  evidence  on  this  point,  of- 
fered a  certain  map  called  "  Chouteau'H  map," 
and  claimed  it  to  be  conclusive. 

This  represented  a  strip  of  land  between  the 
said  lots  and  the  river  as  follows: 


Other  evidence  on  this  point  was  offered  by 
both  parties.  The  plaintiff's  title  was  conceded 
to  be  good,  unless  the  defendants  could  estab- 
lish their  claim  alwve  mentioned. 

The  instructions  to  the  jury  were  as  follows: 

The  jury  are  instructed  that  the  calls  for  the 
Missisippi  River,  in  the  deeds  of  conveyance 
read  in  evidence  from  one  private  individual 
to  another  private  Individual,  do  not  create  ri- 
parian rights. 

The  eastern  boundary  line  of  the  Corporation 
of  St.  Louis  of  1809,  read  in  evidence,  and  the 
eastern  line  of  the  out  ixiundary  of  Dec.  8, 1840, 
read  in  evidence,  both  extend  to  the  eastern 
boundary  of  Missouri,  which  is  the  middle  of  the 
mtun  channel  of  the  Mississippi  River. — Qiven. 

If  the  jury  believe  from  the  evidence,  that  a 
street,  or  tow  path,  or  pass  way  or  other  open 
space  was  permanently  established  for  the  pub- 
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lie  use  between  the  Mississippi  River  and  the 
most  eastern  row  of  lots,  of  which  block  44  was 
one,  in  the  former  Town  of  St.  Louis,  whep  said 
town  was  first  laid  out  or  established  or  founded 
there,  and  in  that  case  the  owners  or  claimants 
of  said  lots  or  blocks  are  not  riparian  proprie- 
tors of  the  lands  between  said  lots  or  blocks  and 
said  river. — Given. 

If  the  jury  believe  from  the  evidence  that  a 
street,  or  towpath,  or  passway,  or  other  open 
space  was  permanently  establish^  for  the  use 
of  the  public  between  the  Mississippi  River  and 
the  most  eastern  row  of  lots  or  blocKs  (of  which 
block  44  was  one),  in  the  former  Town  of  St. 
Louis,  then  said  town  was  first  laid  out  or  es- 
tablished or  founded,  and  that  the  river  after 
that  time  washed  away  the  land  so  that  the 
western  edge  or  bank  thereof  was  west  of  said 
road,  or  towpath,  or  passway,  or  other  open 
space,  and  west  of  the  eastern  boundary  line 
of  said  lot  or  block;  and  that  afterwards  the 
river  receded  so  that  the  present  western  edge 
or  bank  thereof  is  no  further  west  than  when 
said  town  was  first  laid  out,  established  or 
founded,  the  owners  of  said  lots  are  not  entitled 
to  riparian  rights. — Oiven. 

If  the  Jury  believe  from  the  evidence  that  a 
street,  or  towpath,  or  passway  or  other  open 
space  was  permanently  established  for  public 
use  tietween  the  Mississippi  River  and  the  east- 
em  row  of  lots  or  blocks  (of  which  block  44 
was  one),  as  said  town  existed  prior  to  Dec.  20, 

1808,  then  and  in  that  case,  the  owners  or 
claimants  of  said  lots  or  blocks  are  not  riparian 
proprietors  of  the  land  between  said  block  or 
blocks  and  said  river. — Given. 

Plaintiff  also  asked  the  court  to  give  the  fol- 
lowing instructions  to  the  Jury,  which  the  court 
refused  to  give: 

If  the  Jurv  l>elleve  from  the  evidence  that 
block  44  m  the  former  Town  of  St.  Louis  was 
by  the  United  States  survey  surrounded  on  all 
sides  by  streets,  and  that  said  survey  has  from 
the  time  of  the  recording  and  approving  of  the 
same,  stood  as  an  approved  survey  without  ap- 
peal, the  owners  of  the  lot  in  said  block  thus 
surrounded  are  estopped  from  claiming  any 
ground  beyond  the  street  which  is  by  said  sur- 
vey made  its  eastern  lx>undary. 

The  jury  will  find  for  the  plaintiffs,  if  they 
believe  from  the  evidence  that  all  the  maps, 
plats,  surveys,  deeds  and  other  documents  and 
mstruments  read  in  evidence  hj  the  plaintiff 
are  genuine,  and  that  the  premises  in  contro- 
versy are  not  within  the  boundaries  of  any  land 
confirmed  bv  any  person  or  persons,  but  are 
within  the  Doundarles  of  the  Corporation  of 

1809,  read  in  evidence,  and  within  the  out- 
boundary  of  Dec.  8, 1840,  read  in  evidence,  and 
within  the  school  assignment,  being  survev  No. 
400,  read  in  evidence,  and  within  the  l>ounaaries 
of  the  land  described  in  the  deed  from  the  City 
of  St.  Louis  to  the  plaintiff,  read  in  evidence. — 
Refused. 

All  streets,  walls,  avenues,  alleys,  passways 
and  other  thoroughfares  in  towns  and  cities  are 
presumed  to  have  been  established  for  the  pub- 
lic use,  and  those  who  wish  to  show  the  con- 
trary must  prove  it.  If,  therefore,  the  jury  be- 
lieve from  the  evidence  that  there  was  a  street, 
tow-path,  passway  or  other  open  space  in  the 
former  Town  of  St.  Louis,  between  the  Missis- 
sippi River  and  the  more  eastern  row  of  lots  or 
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bloclu  (of  which  44  was  one),  such  street,  tow- 
path,  passway  or  other  open  space,  the  jury 
will  pTesume  was  establish^  for  the  use  or  the 
public,  and  not  aftected,  impaired  or  interfered 
with  by  riparian  rights,  unless  the  contrary 
be  proven  to  their  satisfaction. — Refused. 

If  the  jury  believe  from  the  evidence  that  in 
accordance  with  the  plan  of  the  former  Town 
of  St.  Louis,  as  the  same  was  first  laid  out,  es- 
tablished or  founded,  there  was  between  the 
most  eastern  row  of  blocks  and  the  Mississippi 
River  from  Plum  Street  to  Hazel  Street  a  space 
of  ground  left  for  a  street,  road,  tow- path  or 
levee,  or  dedicated  to  any  other  use  common 
to  the  inhabitants  thereof,  or  to  the  public  use, 
then  the  lots  in  said  blocks  are  not  riparian  and 
not  entitled  to  alluvion. — Refused. 

If  the  jury  believe  from  the  maps  and  plans 
and  all  the  other  evidence  in  the  case  that  the 
Spanish  authoritiea  intended  to  leave  a  space 
from  Plum  Street  to  Hazel  Street  in  the  former 
Town  of  St.  Louis,  between  the  most  eastern 
tier  of  blocks  (of  which  block  44  is  one)  and 
the  Mississippi  River,  for  a  continuation  of 
Main  Street  or  Front  Street,  or  for  any  other 
public  purpose,  then  the  lots  in  said  block  have 
no  riparian  rights.— Refused. 

The  jury  are  instructed  to  disregard  all  parol 
evidence  failing  to  establish  a  boundary  of  a  lot 
vaiying  from  that  of  the  other  lots  in  the  same 
tier,  if  they  are  satUfled  from  all  the  other  evi- 
dence io  the  cause  that  such  uniformity  was  a 
part  of  the  plan  of  the  Spanish  Town  of  St. 
Louis. — Refused. 

The  jury  are  instructed  that,  as  a  question  of 
law,  the  owners  of  lots  in  the  Town  of  St. 
Louis,  as  the  said  town  existed  prior  to  Dec.  20, 
1803,  have  never  had  any  ripanan  rights. — Re- 
fused. 

If  the  jury  believe  from  the  evidence  that  the 
defendants  claim  under  a  conflrmation,  and  that 
the  survey  of  such  confirmation  does  not  call 
for  the  river  as  a  boundary,  they  are  estopped 
by  said  survey,  and  cannot  claim  any  rights  as 
a  riparian  proprietor. — Refused. 

If  both  the  confirmations  and  the  surveys  of 
the  United  States  to  private  individuals  for  the 
most  eastern  row  of  lots  west  of  the  premises  in 
controversy  do  not  call  for  the  Mississippi 
River  as  a  boundary,  then  the  owners  of  said 
lots  are  not  entitled  to  said  premises  as  riparian 
proprietors. — Refused. 

If  the  Jury  believe  from  the  evidence  that 
prior  to  Dec.  20, 1823,  there  was  a  road  or  pass- 
way  between  the  front  row  of  the  lots  in  the 
former  Town  of  St.  Louis  and  Mississippi 
River,  and  that  the  river  after  that  time  washed 
away  the  land  so  that  the  western  edge  or  bank 
thereof  was  west  of  said  road  or  passway,  and 
west  of  the  eastern  boundary  line  of  said  lots, 
and  that  afterwards  the  river  receded,  so  that 
the  present  western  edge  or  bank  thereof  is  no 
farther  west  than  where  it  was  prior  to  Dec.  20, 
1808,  the  owners  of  said  lots  arc  not  entitled  to 
riparian  rights. — Refused. 

As  the  concession,  conSrmation  and  survey 
to  Louis  Ride  or  his  representatives  call  for  a 
permanent  road  on  the  east,  neither  the  said 
Ride,  nor  his  representatives,  nor  anyone  claim 
ing  by,  through  or  under  him  or  them,  can 
claim  any  riparian  rights. — Refused. 

It  is  only  the  Acts  and  proceedings  of  the 
Spanish  Government  which  liave  Men  con- 
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firmed  by  the  United  States,  the  Acts  and  pro- 
ceedings of  the  United  Stales  itself  that  can 
give  or  create  riparian  rights  or  any  other  ri^ta 
in  or  to  the  land  in  dispute.  No  AJct  or  proceed- 
ing of  the  Corporation  of  the  City  of  St  Louis. 
or  of  any  private  individual,  can  give  or  creste 
any  such  right  or  rights. — Refused. 

The  wholeor  any  part  of  a  Spanish  conceaskw. 
which  has  not  been  confirmed  by  the  United 
States,  does  not  grant  or  convey  any  right,tiUe 
or  interest  in  or  to  any  lands. — Refused. 

The  defendant  in  the  cause  has  set  up  no 
title  in  himself,  or  those  whom  he  r^resenta, 
or  under  whom  he  claims;  but  seeks  to  in»<»itaiii 
his  pomession  as  a  mere  intruder,  by  setting  up 
a  title  in  third  persons  with  whom  he  lias  no 
privity.  In  such  a  case  it  is  incumb^it  upon 
the  party  setting  up  the  defense,  to  establish  tbe 
existence  of  such  an  outstanding  title  beyond 
all  controversy.  It  is  not  sufficient  for  hun  to 
show  that  there  may  possibly  be  such  a  title;  if 
he  leaves  it  in  doubt,  tliat  is  enough  for  tbe 
plaintiff.  Where  the  plaintiff  lias  a  prima  JaeU 
good  title,  he  has  a  right  to  rely  on  suoh  tiUe^ 
and  is  not  bound  to  furnish  any  evidence  to 
assist  the  defense.  It  is  not  incumbent  on  bim 
negatively  to  establish  tlie  nonexistence  of  such 
an  outstanding  title,  but  it  is  the  duty  of  the 
defendant  to  make  its  existence  certain. — Re- 
fused. 

To  the  refusal  of  the  court  to  give  the  aaid 
last  mentioned  instructions,  the  puunUlf  at  the 
time  excepted. 

JJefendant'i  ituintetiani. 

At  the  request  of  the  defendant  the  court  gave 
the  following  instructions  to  the  jury: 

1.  If  the  jury  find  from  the  evidence  tliak 
prior  to  and  on  Dec.  20,  1808,  Madame  Oiarle- 
Tille  inhabited,  cultivated  and  poaseeaed  a  kit 
of  ground  in  the  Town  of  St.  Louis,  being  part 
of  the  present  City,  block  44,  and  bounded  on 
the  west  bv  the  present  Second  Street,  on  tlie 
north  by  the  present  Lombard  Street,  on  tiie 
east  by  the  Mississippi  River,  and  on  tJie  aoath 
by  the  north  line  of  the  lot  of  Leveille  vrbiidi 
was  parallel  to  Lombard  Street,  tliat  said  Mad- 
ame Charleville  claimed  title  to  said  lot,  and  abe 
and  those  deriving  title  under  her  continued  to 
inhabit,  cultivate  and  oosaess  said  lot,  down  to 
June  13, 1812,  tliat  river  accretions  have  been 
made  to  said  lot  along  its  eastern  line,  and  tbe 
premises  sued  for  are  a  part  of  such  aocTBtiooa. 
lying  between  the  north  and  the  south  lines  ffl 
said  lot,  extended  to  the  river  in  ita  present  poad- 
tion,  then  the  plaintiff  cannot  recover,  and  the 
jury  must  return  a  verdict  for  the  defendant. — 
Given. 

2.  The  circumstances  that  a  passageway  or 
low-path  existed  along  the  river  bank  will  not 
affect  the  right  of  the  parties,  if  the  Jury  be- 
lieve that  the  same  was  kept  up  at  the  cbarxe 
and  risk  of  the  proprietor  of  the  lot;  tiiat  it  fol- 
lowed tbe  changes  of  the  river,  going  to  tbe 
east  or  west  as  the  river  receded  from  or  en- 
croached upon  the  lot,  and  that  the  eastern  in- 
closure  of  the  proprietor  was  advanced  or  set 
back  with  such  changes. — Given. 

3.  If  the  jury  believe  from  the  evidence  tbat 
the  cliiim  confirmed  to  and  surveyed  for  tbe 
representatives  of  Louis  Itide,  as  shown  in  evi- 
dence by  the  plaintiff,  was  anottier  and  dif- 
ferent claim  from  that  under  which  Madame 
Charleville  inherited,  cultivated  aodpooaeaaed 
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her  lot  in  block  44,  and  that  said  lot  ddmed  hr 
and  conflnned  to  the  representatives  of  Ride 
was.  in  truth,  locally  situated  in  another  and 
different  block,  then  the  jury  ought  wholly  to 
reject  the  conflrmation  and  surrey  for  the  rep- 
resentatives of  Ride,  as  being  irrelevant  to  the 
matter  in  controversy  in  this  suit.— Given. 

To  the  giving  of  which  said  instructions  due 
the  defendant,  ute  plaintiff  at  the  time  objected 
and  excepted. 

Judgment  liaving  been  given  for  the  defend- 
ants, the  plaintiff  took  an  appeal  to  the  Supreme 
C!ourt  of  the  United  States,  by  which  the  said 
judgment  was  a£Brmed. 

Whereupon  the  plaintiff  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court 

Menrt.  H.  BUUr  and  F.  A.  Dick,  for 
plaintiff  in  error: 

The  legal  effect  of  plaintiff's  evidence  of  title 
being  the  assignment  to  the  schools,  is  fully  stated 
in  the  case  of  iTuMfl  v.  Th»3elu)oU,\B  How.,  31 
(69  U.  S.,  XV.,  826).  Thto  court  says:  "We  are 
of  the  opinion  that  the  certificate  of  the  Sur- 
wyor-Oeneral  •  •  •  •  is  record  evidence 
of  title,"  •  •  •  and  it  is  not  open  to  the 
courts  "  to  inquire  whether  the  lands  set  apart 
were  or  were  n9t  lots  of  the  description  referred 
to  in  the  statutes.  The  parties  interested  have 
agreed  that  this  land  was  a  school  lot,  and  here 
the  matter  must  rest,  unless  some  third  person 
can  show  a  better  title." 

In  J<mt»  V.  Soulard,  24  How.,  41  (65  U.  S., 
XVI ,  604),  the  school  title  was  again  sustained 
by  this  court,  and  also  in  very  many  cases 
by  the  Supreme  Court  of  Missouri.  Bee  Kiuell 
▼.  l%e  SdtooU,  16  Mo.,  S58,  682,  where  the 
court  says:  "  And  where  the  party  produces 
the  designation  to  the  schools  of  a  particular  lot, 
*  *  *  he  has  shown  a  legal  title  complete  in 
form,  and  it  devolves  on  the  opposing  cuiimant 
to  defend  himself  by  showing  a  better  title." 

The  defendant,  therefore,  had  the  burden  of 
proof  thrown  upon  him. 

His  title  was  under  the  same  Act  of  Congress 
that  gave  plaintiff  title. 

An  Act  passed  May  26,  1824,  made  it  the 
dutv  of  the  Surveyor-Oeneral  "  to  convey, 
designate  and  set  apart  to  the  said  town  so  many 
of  the  vacant  lots  for  the  support  of  schools 
(as  were  reserved  in  the  Act  of  1812),  and  not 
exceeding  one  twentieth  of  the  whole  lands  in- 
cluded in  the  general  survey  of  such  town,  ac- 
cording to  the  provirions  of  the  2d  section  of 
the  Act  of  1812. 

This  Act  is,  in  all  its  provisions,  binding 
upon  individual  owners,  and  they  must  take 
their  titles  subject  to  the  survey  it  calls  for; 
wlmt  it  reversed  to  the  United  States  was,  and 
continued  to  be,  public  land,  and  the  surveys 
it  required  became,  when  made,  muniments  of 
title. 

Although  the  Act  Is  deficient  in  not  providing 
for  surveys  to  designate  for  individual  owners 
the  lots  granted  to  Uiem,  as  stated  in  Guitard  v. 
Stoddard,  16  How.,  494,  yet  it  does  require 
surveys  which  shall  show  the  boundaries  of  the 
towns  and,  with  the  Act  of  1824,  surveys 
designating  what  portion  of  the  public  lands 
are  granted  to  the  schools.  These  surveys,  when 
made,  are  conclusive  evidence  under  the  Acts 
of  Congress,  of  what,  are  public  lands.  The 
BeelO  Wau» 


United  States  reserved  the  power  to  designate 
what  it  so  granted  to  the  sobools,  and  when 
designated,  the  title  passed.  This  is  settled  in 
Kiuea  V.  The  8eho^,  18  How.,  19  (69  U.  S.. 
XV.,  824),  and  there  is  notliing  in  the  Act  to 
except  the  individual  claimants  under  it  from 
the  proper  legal  effect  of  the  survey. 

The  plan  of  the  towA  established  by  Chou- 
teau's map,  and  which  is  stated  as  authoritat- 
ive by  the  Supreme  Court  of  Missouri,  in 
Smith  V.  Tht  Ou^  (see  91  Mo. ,  86),  excludes  any 
individual  owner  from  the  river,  and  thus  cuts 
off  private  riparian  rights.    80  Mo.,  804. 

The  defendants,  to  avoid  this  result,  attempt 
to  prove  another  plan  of  the  town,  by  showing 
that  the  street  along  the  rear  of  their  lots  shifted 
east  and  we8t,as  theriver  receded  or  encroached. 

But  the  little  passage  way  spoken  of  by  the 
witnesses  was  not  the  public  space  marlted  on 
Chouteau's  map. 

The  court  below  also  refused  all  instructions 
which  declared  that  the  United  States  con- 
firmations and  surveys  were  the  best  evidence  in 
location. 

The  reservation  in  the  2d  section  of  the  Act  of 
1812  is  as  complete  a  bar  to  the  accrual  of  any 
adverse  title  as  a  direct  grant  of  title  would  be, 
on  the  principle  settled  in  WUeox  v.  Jaetaon,  18 
Pet.,  498. 

The  Act  of  1812  operates  on  the  possession 
prior  to  December,  ISbs.  Testimony  to  prove 
such  possessibn,  with  a  view  to  the  establish- 
ment of  title  under  the  Act,  should  have  been 
restricted  to  that  date.  It  was  a  misconstruc- 
tion of  the  Act,  to  admit  testimony  referring  to 
a  later  date,  to  establish  riparian  rights  in  the 
defendants. 

The  first  instruction  ^ven  for  defendant  said 
that  Madame  Charleville,  prior  to  Dec.  20, 
1808,  possessed  a  lot,  part  of  present  block  44, 
bounded  east  by  the  nver,  and  claimed  title  to 
it,  and  that  river  accretions  have  l>een  made  to 
said  lots,  embracing  the  premises  in  dispute, 
the  jury  must  find  for  the  defendant. 

This  instruction  overlooks  the  consideration 
that  it  was  proper  for  the  court  to  declare  that 
the  plan  of  tlie  Town  of  St.  Louis  was  evidence 
of  the  limits  of  the  lot.  It  is  a  matter  of  law 
which  the  lury  may  or  may  not  know,  that 
the  rightful  occupancy  of  alot  could  not  ap- 
ply to  public  ground;  and  it  is  also  a  matter  of 
law  that  a  public  map  or  plan  of  the  town,  and 
documenUuy  evidence,  consisting  in  the  ar- 
chives of  the  government,  which  are  the  proof 
of  authoritative  public  proceedings,  are  binding 

rn  the  entire  State,  including  all  the  indi  vidu- 
hereof. 

The  position  of  the  plaintiff  is,  that  there 
could  have  been  no  "  rightful  claim"  to  tte 
public  space  on  Chouteau's  map,  in  front  of 
this  block;  and  that  even  if  there  was  proof  of 
its  occupation  (which  there  is  not),  such  occu- 
pation would  have  given  no  title,  and  a  fortiori 
there  could  be  no  title  founded  on  possession 
to  the  water's  edge,  after  the  submersion  of 
this  public  street  or  space. 

The  jury  were  further  misled  b^  the  second 
instruction  given  (No.  147),  which  directed  their 
minds  to  the  shifting  passageway  along  the 
shore,  on  the  lop  of  the  bank,  as  one  of  the 
features  of  the  case. 

Mr.  Thos.  T.  Oantt.  for  defendants  in  er- 
ror: 
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The  first  instruction  for  the  defendant  merely 
tells  the  lury  that  a  lot  bounded  on  the  river 
goes  to  the  middle  of  its  channel. 

The  second  instruction  is  in  full  conformity 
with  the  most  approved  authorities. 

See  Smith  v.  SchooUi.SO  Mo.,290;  Munidpalitif 
V.  Cotton  Preu,  18  La.,  286. 

This  rule  is  perfectly  consistent  with  what 
is  laid  down  by  Sir  Matthew  Hale  in  his  cele- 
brated treatise.  He  says  distinctly  (ch.  11),  that 
if  the  streams  to  which  lands  adjoin  be  naviga 
ble,  then  "Whether  they  be  fresh  or  salt;  wheth- 
er they  flow  or  reflow  or  not,  they  are  prima 
faeie  publiei  juris."  "  Not  in  respect  to  the  pro- 
priety (proprietorship,  we  would  say  now),  but 
to  the  public  use."  That  is  to  say,  the  public 
has  the  right  to  float  boats  or  vessels  on  the 
waters  of  such  streams.  This  is  an  easement, 
the  exercise  of  which  is  no  trespass  to  the  pro- 
prietor of  the  adjoining  land. 

The  third  instruction  to  the  jury  was,  that  if 
the  lot  occupied  by  Madame  Charleville  was  a 
different  lot  from  that  which  had  been  granted 
to  Louis  Ride  by  the  concesssion  given  in  evi- 
dence, then  the  boundaries  of  Louis  Ride's  lot 
were  of  no  consequence  in  the  present  contro- 
versy. 

The  defendants  in  error  gave  evidence  show- 
ing plainly  that  the  lot  described  in  the  conces- 
sion to  Ride  lay  in  a  different  and  distant  part 
of  the  town  from  that  where  Madame  Charle- 
ville's  land  lay. 

But  besides  these,  the  plaintiff  below  asked 
in  one  batch  fourteen  other  instructions,  all  of 
which  the  court  refused,  and  to  this  refusal  the 
plaintiff  excepted. 

The  undersigned  Is  doubtful  of  the  propriety 
of  saying  anything  by  way  of  comment  on  this 
ruling.  It  has  been  declared  by  this  court  to  be 
a  "settled  rule  that  if  a  series  of  propositions 
be  embodied  in  instructions,  and  the  instruc- 
tions are  excepted  to  in  a  mass,  if  any  one  of 
the  propositions  be  correct,  the  exception  must 
be  overruled." 

Johnston  v.  Jones,  1  Black,  210  (68  U.  8., 
XVIL,  n7>. 

This  was  a  case  in  which  the  whole  series  of 
instructions  had  been  given  to  the  jury.  Some 
one  of  them  (it  seems  to  be  assumed),  may  have 
been  open  to  criticism;  but  because  of  the 
vagueness  of  the  exception,  the  criticism  can- 
not be  heard.  It  is  much  within  this  rule  to 
hold  that,  if  a  scries  of  propositions  be  em- 
bodied in  instructions  tendered  and  refused,  the 
exception  to  the  refusal  of  the  mass  will  be 
overruled,  if  a  single  faulty  instruction  be  found 
among  them. 

The  first  of  these  instructions  declares  that, 
if  the  land  now  known  as  block  44  was  at  any 
time  designated  by  a  "  United  States  survey, 
in  which  it  was  surrounded  on  all  sides  by 
streets,  and  that  the  owners  of  lands  therein 
have  not  appealed  against  the  approval  of  that 
survey,  then  they  are  estopped  from  claiming 
any  land  beyond  those  streets. 

It  is  difficult  to  say  what  legal  principle  was 
in  the  mind  of  the  framer  of  this  instruction. 
Possibly  the  case  of  Smith  v.  7%«  Schools,  30 
Mo.,  801,  was  what  he  was  thinking  of.  But 
if  so,  the  point  of  that  decision  was  entirely 
missed.  It  must  be  remembered  that  there  are 
no  United  States  surveys  of  ciiy  blocks  as  such. 
What  does  occur,  when  a  United  States  sur- 
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vevor  speaks  of  s  dty  block,  is  simply  this: 
Wnen  United  States  surveys  are  made  of  coa- 
flrmations  within  the  city,  the  surveyor  repre- 
sents on  ids  plats  the  exterior  lines  of  the  block 
as  established  by  municipal  authority;  but  this 
is  only  for  convenience  of  reference  and  the 
easy  ascertainment  of  the  position  of  the  prop- 
erty. In  many  cases,  the  confirmations  surveyed 
extend  beyond  the  block.  In  the  instance  of 
block  44,  however,  the  surveys  of  the  confir- 
mation do  not,  as  made,  reach  to  the  exterior 
lines.  The  utmost  that  can  be  inferred  from  a 
surveyor's  plat  is,  that  when  he  made  his  sur- 
veys a  few  years  ago  (for  aught  that  appeals  in 
this  instruction,  it  may  have  been  immediately 
before  the  commencement  of  this  action),  at 
found  that  the  dty  had  projected  a  street,  and 
he  represented  this  street  on  his  plat.  Accord- 
ing to  the  instructions,  if  the  city  projects  a 
street  traversing  or  separating  Into  twoparts 
land  belonging  to  any  person,  and  the  United 
States  Surveyor  at  any  time  represents  the  street 
so  projected  on  a  pUit  of  survey,  the  owner 
loses  so  much  of  his  land  as  lies  beyond  tiw 
street— and  this  without  any  notice  to  him  of 
the  making  of  such  a  survey.  This  propositioD 
is  monstrous  and  absurd. 

The  second  instruction  refused  was  admira- 
bly calculated  to  puzzle  the  jury. 

The  third  instruction  refused  is  confusing 
and  misleading.  The  presumption  of  which  it 
speaks  would,  in  every  case,  be  one  of  fact,  not 
law. 

The  fourth,  fifth  and  sixth  instructions  re- 
fused rested  upon  the  assumption  that  the  au- 
thorities of  the  Spanish  Government  had  a 
fixed  and  ascertained  plan  for  laying  off  the 
Town  of  St.  Louis  in  1764,  and  that  this  plan 
was  not  only  immutable,  but  that  a  paper 
called  "  Chouteau's  map,"  which  was  first  filed 
in  the  office  of  the  Recorder  of  Land  Titles  in 
St.  Louis  in  1825,  was  the  authentic,  esclanve 
and  infallible  evidence  of  this  scheme.  All  of 
these  assumptions  are  wholly  unwarranted. 

The  seventh  instmction  refused  needs  no 
comment;  and  the  eighth  loses  sight  of  the  re- 
peated decisions  of  Uus  court  and  of  the  oooits 
of  Missouri. 

Ovitard  v.  &oddard,  16  How.,  494 

Confirmations  made  by  the  Ist  section  of 
the  Act  of  June  18,  1812,  are  the  legal  con- 
sequences of  the  judicial  proof  of  the  conditions 
stated  in  that  section,  and  they  require  no 
survey.  The  ninth  instruction  refused  is  clearly 
inapplicable  and  irrelevant  And  whatever 
has  a  semblance  of  propriety  in  the  tenth,  had 
already  been  given  to  the  jury  in  the  fourth  in- 
struction askeid  by  the  plaintiff  and  given  by 
the  court. 

As  to  the  eleventh,  the  proof  was  plain  that 
the  land  in  controversy  was  not  held  under 
Louis  Ride,  and  the  proper  instruction  on  that 
head  had  been  given.  The  twelfth  and  thir- 
teenth are  irrelevant  and  misleading  abstrac- 
tions, the  giving  of  which  could  have  been  of 
no  sort  of  guidance  to  the  jury. 

The  fourteenth  (and  last)  instruction  of  this 
refused  batch,  assumes  as  a  fact  what  the  rec- 
ord plainly  disproves. 

It  must  always  appear  when  such  a  refusal 
is  assigned  for  error,  that  for  want  of  the  in- 
structfon  which  was  refused,  the  jury  was 
either  certainly  or  possibly  misled,  tothe  tajniy 
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of  the  party  excepting.  It  would  be  difficult  to 
do  this  in  the  case  at  bar  in  respect  to  any  of 
the  whole  list  of  the  fourteen  instructions  re- 
fused. 

The  dty  conveyed  to  the  schools  such  title 
tiOe  as  it  nad.  and  it  will  be  seen  that  the  in- 
quiry reduces  itself  to  this: 

"Did  Madame  Charleville's  lot  in  1808  ex- 
tend to  the  middle  of  the  river?"  If  it  did, 
tlien  the  other  questions  fall,  and  the  lot  in  con- 
trovert is  an  alluvial  accretion  to  it. 

Mr.  Jtutiee  Clifforcl  delivered  the  opinion 
of  the  court: 

Pooseesion  of  the  Colony  or  Provinceof  Louisi- 
ana, ceded  by  France  to  the  United  States  under 
the  Treaty  of  Cession  of  the  80th  of  April,  1808, 
was  formally  delivered  to  the  United  States  on 
the  30th  of  December  of  that  year;  and  on  the 
13th  of  June,  1812,  Congress  passed  the  Act 
making  further  provision  for  settling  the  claims 
to  land  in  the  Territory  of  Missouri,  the  Ist 
Gection  of  which  provides  to  the  effect  that  the 
rights,  titles  and  claims  to  town  or  village  lots, 
out  lots,  common  field  lots  and  commons  in, 
adjoining  and  belonging  to  the  several  towns  or 
villages  therein  named,  including  St.  Louis,  in 
that  Territory,  "and  which  had  teen  inhabited, 
cultivated  or  possessed "  prior  to  the  date  of 
that  formal  delivery,  "shall  be,  and  the  same 
are  hereby  confirmed  to  the  inhabitants  of  the 
respective  towns  or  villages  aforesaid,  accord- 
ing to  their  several  right  or  rights  in  common 
thereto."    2  Stat,  at  £.,  748. 

Lands  confirmed  by  the  Board  of  Commission- 
ers were  not  included  in  that  section,  and  the 
further  provision  is,  that  the  principal  deputy- 
surveyor  of  the  Territory  shall  survey  or  cause 
to  be  surveyed  and  marked,  where  the  same  has 
not  been  legally  done,  the  outboundary  lines 
of  the  said  towns  or  villages,  so  as  to  include 
the  out- lots,  common  field  lots,  and  commons 
thereto  respectively  belonging. 

Provision  having  been  made  in  the  1st  sec- 
tioD  for  such  surveys,  the  2d  section  pro- 
vides that  all  town  or  village  lots,  out-lots  or 
common  field  lots  included  in  such  surveys, 
which  are  not  rightfully  owned  or  claimed  by 
private  individuals  or  held  as  commons  belong- 
ing to  such  towns  or  villages,  or  selected  by  the 
President  for  military  purposes,  "shall  be,  and 
the  same  are  hereby  reserved  for  the  support  of 
sdiools  in  the  respective  towns  or  villages  afore- 
said," not  to  exceed,  however,  one  twentieth 
fMUrt  of  the  whole  lands  included  in  such  gen- 
erml  survey. 

Part  of  block  numbered  eight  hundred  and 
fifty-six,  situated  in  the  City  of  St.  Louis,  is 
claimed  by  the  plaintiffs  in  this  case  under  the 
3d  section  of  that  Act,  as  appears  in  the  descrip- 
tloa  of  the  tract  set  forth  in  the  petition,  which 
i«  fn  the  nature  of  an  action  of  ejectment  to  re- 
cover possession  of  the  premises.  Process  was 
didly  issued  and  served,  and  the  defendant  ap- 
pMied  and  filed  an  answer  in  which  he  denied 
tbAt  the  plaintiffs,  at  the  commencement  of  the 
ndt.  were  entitled  to  the  immediate  possession 
ctf  tbe  same,  and  he  also  denied  that  he,  thede- 
fiODdant,  did.  at  the  time  mentioned,  unlawfully 
-Wftllbold  from  the  plaintiffs  the  possession  there- 
oC  IB  alleged  in  the  petition. 

J4>p]ication  for  change  of  venue  was  subse- 
qiMBtly  made  by  the  puintiffs,  and  the  cause, 
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in  pursuance  of  such  application,  was  trans- 
ferred into  the  St.  Louis  Circuit  Court,  where 
the  parties  went  to  trial,  and  the  verdict  and 
judgment  were  for  the  defendant,  and  the  plaint- 
iffs excepted  and  removed  the  cause  into  the 
Supreme  Court  of  the  State. 

Subsequent  to  the  removal  of  the  cause  into 
the  Supreme  Court,  the  defendant  deceased  and 
his  legal  representatives  became  parties  to  the 
suit,  and  after  hearing,  the  judgment  of  the 
Circuit  Court  of  the  State  was  in  all  things  af- 
firmed, and  the  plaintiffs  sued  out  a  writ  of  er- 
ror under  the  25lh  section  of  the  Judiciary  Act, 
and  removed  the  cause  into  this  court. 

By  the  bill  of  exceptions  it  appears  that  the 
plaintiffs  in  the  trial  before  the  jury  in  the  Cir- 
cuit Court  of  the  State  introduced  the  following 
evidences  of  title  in  support  of  their  claim  to 
the  immediate  possession  of  the  premises:  (1) 
A  copy  of  the  ordinance  dated  November  9, 
1809,  incorporating  the  Town  of  St.  Louis.  (2) 
Survey  and  plat  of  the  boundary  of  the  town, 
which  purport  to  have  been  made  in  conform- 
ity to  the  requirements  of  the  1st  section  of  the 
before  mentioned  Act  of  Congress.  (.3)  School 
assignment  numbered  four  hundred,  and  dated 
December  10,  1855,  as  more  fully  set  forth  in 
the  transcript.  (4)  An  Act  of  the  State  Legis- 
lature, approved  November  23,  1857,  which  it 
is  agreed  may  be  read  from  the  printed  volume. 
(6)  Copy  of  the  deed  from  the  City  of  St.  Louis 
to  the  plaintiffs  relinquishing  to  them  the  land 
in  controversy.  (6)  Quitclaim  deed  from  the 
plaintiffs  to  the  City  of  St.  Louis  relinquishing 
their  title  to  certain  tracts  therein  specified.  (7) 
An  Act  of  the  Legislature  of  the  State,  ap- 
proved March  3,  1851,  entitled  "An  Act  re- 
specting Swamp  Lands  in  St.  Louis  County." 
(8)  Three  Acts  of  Congress  upon  the  subject, 
to  wit:  the  Act  passed  June  13,  1812,  also  the 
Act  passed  May  26,  1824,  and  the  Act  passed 
January  27,  1831,  to  which  reference  is  made. 
2  Stat,  at  L.,  748;  4  Stat,  at  L.,  65,  435.  (9) 
A  stipulation  waiving  objections  to  certain  dep- 
ositions, and  agreeing  that  the  defendant  was 
in  the  possession  of  the  premises  at  the  com- 
mencement of  the  suit. 

Separate  examination  of  the  respective  evi- 
dences of  title  introduced  by  the  plaintiffs  will 
not  be  necessary,  for  two  reasons:  (1)  Because 
the  defendant  concedes  that  the  assignment  of 
the  land  to  the  schools  under  the  Act  of  May 
20, 1824,  vested  a  good  title  in  the  plaintiffs,  un- 
less the  title  to  the  same  was  confirmed  by  the 
1st  section  of  the  prior  Act  to  those  under  whom  * 
the  defendant  claims  a  superior  title.  (2)  Be- 
cause the  questions  to  be  determined  are  pre- 
sented in  the  exceptions  to  the  refusals  of  the 
court  to  give  the  instructions  as  requested  by  the 
plaintiffs  and  to  the  instructions  given  by  the 
court  to  the  jury. 

Both  parties  agree  that  the  land  in  contro- 
troversy  adjoins  block  forty-four,  which  be- 
longs in  part,  at  least,  to  the  defendant  and  is 
not  claimed  by  the  plaintiffs.  They  also  agree 
that  prior  to  1844  block  forty-four  was  the 
front  block  facing  the  river,  and  that  the  land 
of  the  entire  block  in  controversy  has  been 
formed  since  that  time  by  alluvial  deposits,  but 
the  theory  of  the  plaintiffs  is  that  block  forty- 
four,  as  originally  located  and  marked  on  the 
plan  of  the  town,  never  extended  to  the  river, 
that  there  was,  in  fact,  a  margin  of  shore  be- 
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tween  that  block  and  the  river,  which  was  re- 
served for  public  use  as  a  way  for  voyagers  or 
a  towpath  for  persons  engaged  in  propelling 
boats,  and  that  such  way  or  towpath  never  was 
a  part  of  the  block  possessed  and  claimed  by 
the  defendant  and  his  associates. 

Suppose  the  fact  to  be  so,  then  it  is  not  pre- 
tendea  by  the  defendant  that  the  land  de- 
scribed in  the  petition  was  conflrmed  by  the  Ist 
section  of  the  Act  of  June  18,  1813,  but  he  de- 
nies the  entire  theory  of  the  plaintiffs  and  insists 
that  there  never  was  any  such  public  reserva- 
tion between  the  block  possessed  and  claimed 
bv  him  and  the  river,  as  is  supposed  by  the 
TUaintifll);  that  the  use  of  the  supposed  margin 
by  voyagers  and  other  persons  as  a  way  or 
towpath,  if  any,  permissive  and  by  consent  of 
the  owners  of  the  block,  and  that  the  block  as 
kud  out,  inhabited,  cultivated  and  possessed 
was  always  understood  to  extend  to  the  river 
and,  consequently,  that  the  same  was  conflrmed 
by  the  Ist  section  of  the  before  mentioned  Act 
of  Congress,  as  contended  by  the  defendant. 

Conraded,  as  the  fact  is,  that  the  title  to 
blodc  forty-four  was  in  those  under  whom  the 
defendant  claims;  prior  to  the  alluvial  deposits 
which  formed  the  land  described  in  the  pe- 
tition, the  principal  contest  in  the  state  court 
was  and  still  is  as  to  the  extent  and  boundaries 
of  that  block  antecedent  to  the  time  when  the 
land  in  controversy  was  formed  by  such  al- 
luvial deposits  and  accretions.  Bevond  doubt, 
block  forty-four,  if  it  was  inhabited,  cultivated 
and  poes(«eed  prior  to  December  20,  1808,  as 
claimed  by  tlie  defendant,  was  conflrmed  by 
the  Ist  section  of  the  Act  of  June  18,  1812; 
and  If  it  extended  to  the  river  at  that  time  it  ia 
clear  that  the  owners  thereof  were  riparian 
owners;  and  if  so,  it  Is  equally  clear  that  they 
were  entitled,  as  such  to  ill  the  accretion 
thereto  occasioned  by  alluvial  deposits  or  by 
the  gradual  recession  of  the  waters  of  the  river 
from  the  usual  water  mark.  Kiitell  v.  The 
BehooU,  18  How.,  21  [69  U.  S.,  XV.,  8201. 

On  the  other  hand,  unless  that  block  ex- 
tended to  the  river,  as  supposed  bv  the  defend- 
ant, it  is  certain  that  he  has  no  title  to  the  land 
in  controversy,  as  those  under  whom  be  claims 
in  that  state  of  the  case  were  not  riparian  pro- 
prietors, and  tlie  Act  of  Congress  referred  to  as 
conflrmlng  the  title  to  that  block  could  not 
and  did  not  have  the  effect  to  enlarge  its  bound- 
aries. R.  R.  Oo.  V.  Sehurmeir  \a,nU,  74] ;  8  Kent, 
Com.,  Uthed.,  427. 

Evidence,  written  and  oral,  was  introduced 
by  the  defendant  to  show  that  the  northern 
half  of  block  forty-four  was  inhabited,  culti- 
vated and  possessed  by  Madame  Charleville 
and  her  dillaren  several  years  before  the  Treaty 
of  Cession  was  fatifled,  and  the  witnesses  tes- 
tify that  there  was  a  house  and  barn  on  the  lot 
and  other  improvements,  and  that  it  extended 
to  the  river.  She  and  her  family  occupied  and 
cultivated  the  northern  half  of  the  block,  and 
the  witnesses  also  testified  that  it  was  fenced  in 
on  all  sides  excepting  the  side  bordering  on  the 
river,  and  the  evidence  to  that  effect  is  full  and 
satisfactory.  They  admit,  however,  that  there 
was  a  passageway  on  the  shore  or  bank  of  the 
river  kept  by  the  owner  tor  her  own  conven- 
ience, where  people  used  to  pass  as  on  a  street 
or  alley,  but  they  generally  agree  that  it  was 
not  a  public  way,  and  that  it  was  frequently 
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interrupted  by  fences  built  by  the  owner  of  the 
premises. 

Parol  evidence  was  also  introduced  by  the 
defendatat,  showing  that  Charles  Leveille  hi- 
habited,  cultivated  and  possessed  the  southern 
half  of  that  block  prior  to  the  tstiflcatioa  of 
the  Treaty  of  Cession,  and  the  defendant  intro- 
duced the  original  concession  to  him  of  tbst 
part  of  the  block,  dated  March  1,  1788,  sad 
also  a  translation  of  the  same,  and  the  pnxrfi 
show  that  his  lot  was  sixty  by  one  hundred  sod 
fifty  feet,  and  that  it  was  inhabited,  cultivated 
and  possessed  by  the  donee  of  the  tract  aoow 
eight  years  before  the  date  of  the  ooncesnon. 

As  there  described,  the  lot  is  "  bounded  on 
one  side  bv  the  land  of  Louis  Ride;  on  the 
other  by  Hu  Majestv's  domain ;  on  the  rear  b; 
the  Mississippi:  ana  on  the  main  front  by  ttit 
road  which  follows  from  the  second  main 
street  to  the  Prairie-ft-Catalan. "  He  also  intiv- 
duced  a  concession  from  the  Gtovetnor  to  Aa- 
gustine  Amiot,  dated  September  2,  1788,  of  i 
lot  in  the  southern  part  of  St  Louia,  described 
in  the  concession  as  follows,  to  wit:  "  130 
feet  front  by  100  feet  deep,  bounded  (m  the 
north  side  by  the  lot  of  the  free  negro  called 
Charles;  on  the  other  side  by  the  royal  domain; 
on  the  rear  by  the  Mississippi;  and  on  the  prin- 
cipal front  by  the  royal  road  leading  to  the 
Prairie-ft-Catalan."  Other  exhibits  were  alao 
introduced  by  the  defendant  as  fully  set  fortli 
in  the  record,  and  the  parties  agreed  tbst 
Prairie-i-Catalan  and  Carondelet,  as  used  in  the 
record,  mean  the  same  Uiing. 

Defendant  also  introduced  a  resolution  and 
ordinance  of  the  City,  adopted  in  1828,  in  rela- 
tion to  the  survey  of  the  City,  and  alao  a  litho- 
graphic copy  of  the  map  made  by  the  city  sur- 
veyor in  accordance  with  that  ordinance;  alio 
the  revised  ordinances  of  1818,  ooooeniing 
streets.  Proof  was  also  introduced  by  him  (o 
show  that  the  original  map  was  lost  and  ttiat 
the  copy  was  correct,  and  it  appears  that  it 
was  put  in  evidence  to  show  that  Main  Street, 
at  that  date,  extended  no  further  sodth  thaa 
Plum  Street,  and  that  the  eastern  part  of  Mod 
forty-four,  as  now  claimed,  was  a  part  of  the 
bed  of  the  river. 

By  the  record  it  also  appears  that  the  defend- 
ant introduced  a  tax  sale  of  the  lot  occupied  by 
the  colored  man,  Charles  Leveille,  for  the  non- 
payment of  the  taxes  for  the  year  1826,  and  the 
assessment  shows  that  the  lot  was  thereia  de- 
scribed as  bounded  east  by  the  river.  Tax  i»- 
celpts  for  ten  or  fifteen  years,  given  for  the 
taxes  paid  by  the  defendant,  as  assessed  on  bis 
property,  commencing  in  the  year  18S7  and 
endmg  m  the  year  1857,  were  uao  introduced 
by  the  defendant,  and  it  appears  that  prior  to 
the  year  1858  he  was  taxed  for  a  lot  m  block 
forty-four,  described  as  bounded  on  the  east  by 
the  river. 

Rebutting  evidence,  written  .and  oral,  was 
then  introduced  by  the  plaintiffs,  tending  to 
show  that  there  was  a  public  passageway  or 
street  between  block  forty-four  and  the  nver, 
and  that  no  part  of  that  block  ever  extended 
easterly  beyond  that  passageway,  Chouteau's 
map  is  one  of  the  wntten  evidenoea  referred  to 
a  having  been  introduced  by  the  plaiDiifli, 
and  they  insisted,  and  still  insist,  tliat  their 
title  to  the  land  in  controveisy  ia  conclusively 
shown  by  that  document. 
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Wlien  the  plaintiifs  rested,  the  defendant 
■was  permitted  to  rejoin,  and  he  introduced 
new  evidence  to  show  that  the  block,  as  origi- 
nally inhabited,  cultivated  and  possessed  did 
extend  to  the  river,  and  that  there  never  was 
any  such  public  passageway  or  street  as  that 
described  by  the  plaintiff's  witnesses. 

Both  parties  resting,  instructions  were  given 
by  the  court  to  the  Jury,  first  at  the  request  of 
the  plaintiffs,  and  secondly  at  the  request  of 
the  defendant,  but  the  finding  of  the  jury  was 
adverse  to  the  plaintiffs,  afflnnlng  the  theorv 
of  the  defendant,  that  there  was  not  any  such 
public  passageway  or  street  between  the  river 
and  block  forty-four,  as  is  supposed  by  the 
plaintiffs,  and  that  the  block  referred  to,  as 
orfsinally  located,  did  extend  to  the  river,  as 
claiined  by  the  defendant. 

Five  instructions  presented  by  the  plaintiffs 
■were  given  by  the  court  to  the  Jury  as  requested, 
and  three  presented  by  the  defendant  wereatso 

given  without  any  qualiQcation,  but  the  plaint- 
Is  presented  at  the  same  time  fourteen  other 
prayers  for  instruction  which  were  refused  by 
the  court.  Reference  is  made  to  the  record  for 
the  precise  form  of  the  instructions  as  requested 
aod  given  orrefiised,as  they  fill  too  much  space 
to  be  reproduced  without  abbreviation.  Those 
given  at  the  request  of  the  plaintiffs  are,  in  sub- 
stance and  effect,  as  follows:  1.  That  calls  for 
the  river,  in  the  conveyances  read  in  evidence, 
do  not  give  or  create  riparian  rights.  2.  That 
the  eastern  boundary  of  the  City  and  the  eastern 
line  of  the  out-boundary,  as  nad  in  evidence, 
extended  to  the  middle  of  the  channel  of  the 
river.  8.  That  if  the  Jury  believe  from  the  evi- 
dence that  a  street,  tow-path  or  passageway,  or 
other  open  space,  was  permanently  established, 
for  the  public  use,  between  the  river  and  block 
forty-foor  when  the  town  was  founded  and  laid 
out.then,and  in  that  case,  the  owner  or  owners  of 
that  block  were  not  riparian  proprietors  of  the 
land  between  that  block  and  the  river.  Two 
other  instructions  were  given  at  the  request  of 
the  plaintiffs,  but  they  are  omitted  as  not  mate- 
rial In  this  investigation,  because  they  are  the 
same  in  principle  as  those  already  reproduced. 
Instructions  were  then  given  to  the  Jury  as 
requested  by  the  defendant,  which  are,  in  sub- 
stance and  effect,  as  follows:  1 .  That  if  the  J ury 
believe  from  the  e^vidence  that  the  original  claim- 
ant, prior  to  December  30, 1809,  inhabited,  cul- 
tivated and  possessed  the  land  described  in  the 
petition,  claiming  title  to  the  same,  and  that  she 
aad  those  claiming  title  under  her  continued  to 
inhabit,  cultivate  and  possess  the  premises  to 
tlie  passage  of  the  Act  of  June  18,  1813,  and 
ttet  the  land  in  controversy  is  a  part  of  the  ac- 
4setions  made  to  that  lot  along  the  eastern  line 
^tending  to  the  river  in  its  present  position, 
then  the  plaintiffs  cannot  recover,  and  the  ver- 
dict must  be  for  the  defendant.  2.  That  the 
evidence  that  a  passageway  or  towpath  existed 
■loiig  the  river  bank  will  not  affect  the  rights  of 
Hie  parties  if  the  Jury  find  from  the  evidence 
ftet  the  same  was  kept  up  at  the  charge  and 
tlik  of  the  proprietor  of  the  lot,  and  that  it  fol- 
ftwed  the  changes  of  the  river,  going  to  the  east 
or  west  as  the  river  receded  from  or  encroached 
Ufoa  the  lot,  and  that  the  inclosure  of  the  pro- 
prietor was  advanced  or  set  back  with  such 
Mllingfu.  8.  That  the  clidm  confirmed  to  Louis 
' '  I  cannot  affect  the  righto  of  the  parties  if 


the  juty  find  from  the  evidence  that  the  claim 
was  located  in  another  and  different  block  from 
that  inhabited,  cultivated  and  possessed  by 
Madame  Charleville. 

Obviously, the  third  instruction  given  at  the  re- 
quest of  the  plaintiffs  is,  in  substance  and  effect, 
the  same  as  the  first  instruction  given  at  the  re- 
puest  of  the  defendant,  and  it  is  clear  that  those 
instructions  fairiy  presented  the  whole  merits 
of  the  controversy  to  the  Jury  as  it  is  exhibited 
in  the  pleadings  and  evidence.  The  Sehool*  v. 
mOey,  40  Mo.,  865. 

No  attempt  is  made  by  the  plaintiffs  to  call 
in  question  the  instructions  g^ven  at  their  own 
request,  nor  could  they  be  permitted  to  do  so  if 
the  attempt  was  made,  as  such  errors,  if  any, 
are  to  be  imputed  to  the  party  making  the  re- 
guest  rather  than  to  the  court.  Bute  v.  Buiefi 
irtA.,  87. 

They  do  insist,  however,  that  the  Instructions 
given  at  the  request  of  the  defendant  are  incon- 
sistent with  those  given  at  their  request,  but  the 
court,after  liaving  carefully  examined  and  com- 
pared the  respective  instructions  referred  to,  is 
of  the  opinion  that  the  proposition  finds  no  sup- 
port in  the  record. 

Where  the  instructions  given  to  the  jury  are 
sufficient  to  present  the  whole  controversy  to 
their  consideration,  and  they  are  framed  in  clear 
and  unambiguous  terms,  it  is  no  cause  for  the 
reversal  of  a  Judgment  to  show  that  one  or  more 
of  the  prayers  for  instruction  presented  by  the 
losing  party  and  not  given  by  the  court  were 
correct  in  the  abstract,  as  the  refusal  of  the  court 
to  give  the  instructions  as  requested,  under 
those  circumstances,  would  not  work  any  in- 
jury to  the  party  making  the  request  and,  there- 
fore, cannot  be  regarded  as  error.  Law  v.  Oroet, 
1  Black,  586  [66  U.  8.,  XVU.,  1871:  HaU  v. 
HaU,  6  G.  &  J.,  886. 

Apply  that  rule  to  the  present  case  and  it  is 
not  necessary  to  add  another  observation  in  re- 
spect to  the  prayers  for  instruction  presented  by 
the  plaintiffs,  and  which  were  not  given  by  the 
court.  Certainly  the  instructions  ^ven,  as  well 
those  given  for  the  plaintiffs  as  those  given  for 
the  defendant,  are  clear  and  unsmbiguous.and 
they  expressly  concede  that  the  plaintiffs  must 
recover  if  block  forty- four  was  bounded  on  the 
east  by  a  street,  passageway  or  tow-path,  which 
is  all  that  the  plaintiffs  now  ask,  if  the  case  is 
one  to  be  submitted  to  the  determination  of  a 
Jury.  They  contend  that  Chouteau's  map  is 
conclusive  in  their  favor,  but  the  court  is  of  a 
different  opiDion,  and  accordingly  affirms  the 
correctness  of  the  other  branch  of  the  instruc- 
tions, in  which  the  Jury  were  told  that  their  ver- 
dict must  be  for  the  aefendant  if  tliey  found 
from  the  evidence  that  there  was  no  such  street, 
passageway  or  tow-path  between  that  block 
and  the  river,  and  that  the  river,when  the  town 
was  laid  out  and  when  the  Act  of  confirmation 
was  passed,  constituted  the  eastern  boundary  of 
that  block.  Jonet  v.  Soulard,  24  How.,  41  [65 
U.  8.,  XVI.,  604];  Smith  v.  Publie  SchooU,  80 
Mo.,  801;  Le  Beau  v.  Gaven,  87  Mo.,  666;  Z)(^ 
»uton  V.  Payne,  2  Sm.  L.  Cas.  (7th  ed.),  142(2 
H.  Bl.,  527). 

8uffloe  it  to  say,  without  pursuing  the  argu- 
ment further,  that  the  court  is  of  the  opinion 
that  the  instructions  were,in  all  respects, proper, 
and  that  they  were  clear  and  unambiguous,and 
amply  sufficient  to  enable  the  jury  to  dispose  of 
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the  whole  oontroveray  as  exhibited  in  the  plead- 
ings and  evidence.  Savignae  t.  Oarriton,  18 
How.,  186  [58  U.  8.,  XV.,  290];  N.  O.v.  U.  8., 
10  Pet,  Wi;B.B.  Co.  V.  Schurmeier  [ante,  74]. 
Complaint  is  also  made  b^  the  plaintiffs  that 
the  court  erred  in  not  regarding  Chouteau's  map 
as  a  muniment  ol  title  conclusive  in  their  favor; 
but  the  court  is  of  the  opinion  that  the  view 
taken  of  it  by  the  state  court  is  correct,  and 
that  it  was  properly  regarded  as  evidence  of  ti- 
tle, and  not  as  a  muniment  of  title  conclusive 
in  itself,  and  that  as  such  it  was  re^lar  to  sub- 
mit it  to  the  jury  with  the  other  evidence  intro- 
duced by  the  parties.  Neither  party  can  justly 
complain,  as  the  action  of  the  court  in  giving 
the  instructions  was  in  accordance  with  their 
respective  requests. 

Ejectment  was  also  brought  by  these  plaint- 
iffs in  the  same  court,  at  the  same  time,  against 
Mary  Fritz,  to  recover  possession  of  the  south- 
em  part  of  the  same  block.  Before  trial  the 
venue  was  changed,  as  in  the  preceding  case.to 
the  same  circuit  court,  where  the  parties  went 
to  trial,  and  the  verdict  and  judgment  were  for 
the  defendant  or  her  legal  representatives.  Ap- 
peal was  taken  by  the  plaintiffs  to  the  Supreme 
Cou^  of  the  State,  and  the  judgment  in  that 
court  was  affirmed.  They  then  removed  the 
case  into  this  court,  where  it  is  numbered  twen- 
ty-eight on  the  calendar,  and  it  was  argued  and 
submitted  to  the  court  here  at  the  same  lime 
with  the  case  just  decided.  Since  that  time  it 
has  been  carefully  examined,  and  it  should  be 
remarked  that  the  facts  of  the  case  are,  in  many 
respects,  different  from  the  case  just  decided, 
but  the  differences  are  not  of  a  character  to  af- 
fect the  result  in  this  court,  and  as  both  parties 
agree  that  the  decision  of  the  case  must  follow 
that  in  the  preceding  case,  it  is  not  thought  nec- 
essary to  point  out  tJ^ose  differences. 

Decree  in  each  ease  affirmed. 

Cited-18  Wall.,  617 ;  2S  Wall.,  68 ;  111  U.  8.,  198 ;  81 
Mo.,  851. 


CHRISTOPHER  REILLY,  Plff.  in  Err., 

«. 

WILLIAM  GOLDINQ. 

(See  S.  C.,10WalL,6«-i58J 

Jurisdiction  at  to  parties — answer   on   merits 
maives  objection. 

When  a  proceeding  Is  merely  Incidental  to  the 
principal  suit,  as  a  rule  to  show  cause  aealnst  a 
surety,  the  circuit  court  has  jurisdiction,  although 
the  parties  to  the  proceeding  are  citlzenB  of  the  same 
State. 

Where  the  surety  put  In  an  answer  on  the  merits 
which  wag  tried,  this  Is  also  an  answer  to  the  objec- 
tion to  the  jurisdiction. 

[No.  125.] 
Argued  Mar.  IS,  1870.    Decided  Mar.  11, 1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  Louisiana. 
This  suit  was  brought  in  one  of  the  courts  of 
the  State  of  I^iouisiana  by  the  defendant  in  er- 
ror, to  recover  on  an  account. 

The  history  of  the  case  and  a  statement  of 
facts  appear  in  the  opinion  of  the  court. 

Messrs.  Klles  Taylor,  iMcey  &  Butler,  for 
plain  liff  in  error. 
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Mr.  Themaa  J.  Durant,  for  defendant  n 
error: 

1.  The  defendants  in  the  suit  in  the  5th  dis- 
trict court,  Milne  &  Co.,  themselves  moved  (or 
a  transfer,  as  they  had  a  right  to  do  by  the  13Ui 
section  of  the  Act  of  Sep.  24,  1789. 

1  Stat,  at  L.,  79. 

No  one  but  the  plaintiff  in  that  suit,  WilUun 
Qolding,  had  a  right  to  complain  of  the  transfer. 

2.  The  secona  objection  is  equally  futile.  In 
the  first  place,  there  are  no  facta  found  on 
which  this  court  can  act  to  show  the  citizen- 
ship of  the  plaintiff  in  error. 

The  12th  section  of  the  Act  of  1789,  already 
quoted,  provides  that  "Any  attachment  of  tlie 
goods  or  estate  of  the  defendant  by  the  original 
process,  shall  hold  the  goods  or  estate  so  at- 
tached, to  answer  the  final  judgment  in  the 
same  manner  as  by  the  laws  of  such  State,  they 
would  have  been  holden  to  answer  final  judg- 
ment had  it  been  rendered  by  the  court  in 
which  it  commenced." 

3.  The  bond  given  for  the  release  of  the  prop- 
erty attached  and  on  which  plaintiff  in  error  u 
surety,  stands  in  place  of  the  property  and  goes 
with  the  suit. 

See,  Dorr  v.  Kershaw,  18  La.,  57. 

4.  The  practice  in  Louisiana  adopted  by  the 
United  States  courts  there,  is  to  proceed  against 
such  a  surety  on  simple  motion  and  a  ten  day 
rule. 

Act  of  La.,  Mar.  20, 1830.  No.  53;  Lm  v. 
Voorhies,  13  La.  Ann.,  549. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court : 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana. 

The  suit  was  brought  by  Oolding  against  H. 
Milne  &  Co.,  to  recover  the  sum  of  ^,594.06, 
due  for  certain  boilers  and  machinery  furnished 
them  for  a  saw-mill.  The  plaintiff  was  a  citi- 
zen of  Louisiana;  and  the  defendants,  of  the 
State  of  Mississippi. 

The  suit  was  commenced  by  an  attachment 
against  the  property  of  the  defendants,  situate 
within  the  former  Slate.  The  factors  of  the  de- 
fendants, Jerome  Bradley  &  Co. ,  who  were  inpos- 
session  of  the  property,  intervened  and  obtained 
the  redelivery  of  it  to  them,on  executing  a  fotth- 
coming  bond,  Christopher  Rellly  being  the  sure- 
ty. AnerwHrds  the  defendants,  H.  Mune  &  Co., 
appeared  and  removed  the  cause  to  the  Circuit 
Court  of  the  United  Stales,  and  put  in  an  an- 
swer to  the  suit.  Judgment  was  subsequently 
rendered  in  favor  of  the  plaintiff  against  the  de- 
fendant, for  the  amount  claimed,  and  execo- 
tion  issued,  which  was  returned  unsatisfied. 
Afterwards  judgment  was  rendered  against  the 
intervenors  by  default,  dismissing  the  proceed- 
ings with  costs,  reserving  the  plaintiff's  right 
under  the  forthcoming  bond,  bubsequently  t 
rule  was  entered  against  Reilly,  the  surety  on 
the  forthcoming  bond,  to  show  cause  why  be 
should  nut  be  condemned  to  pay  the  debt  of  the 
plaintiff  according  to  thecondiUonof  thebood. 
Reilly  appeared,  and  excepted  to  the  jurisdifr 
tion  of  tne  court,  on  the  ground  that  the  pro- 
ceedings to  enforce  payment  of  the  bond  wu  a 
new  suit,  and  the  plaintiff  and  defendant  wen 
both  citizens  of  Louisiana. 

The  answer  to  the  exception  to  the  joriidie- 
tiou  of  the  court  is,  according  to  the  practice  of 
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the  courts  in  Loukiana,  and  which  has  been 
adopted  by  the  Circuit  Court  of  the  United  States, 
the  court  proceeds  against  the  surety  on  a  forth- 
coming bond  by  a  rule  to  show  cause,  as  in  the 
present  case.  The  proceeding  is  merely  inci- 
dental to  the  principal  suit 

Reilly,  also,  put  in  ah  answer  on  the  merits 
which  was  triea.  The  court  made  the  rule  ab- 
solute, and  rendered  judgment  against  the  sur- 
ety for  the  whole  amount  of  the  claim  of  the 
plaintiff. 

There  is  no  finding  of  the  facts  in  this  case, 
and  no  reason  for  taldnK  it  out  of  the  general 
rule  on  the  subject,  which,  under  like  circum- 
stances, as  is  well  settled,  is  to  affirm  the  judg- 
ment 

Jiidgment  affirmed. 


JAMES  B.  BOYLA.N.  Pff.  in  Err., 

•• 
UNITED  STATES. 

(See  8.  C 10  Wall.,  (S»«J 

To*  on  ready-made  elothinff — inereated  value. 

Under  the  Mth  section  of  the  Aot  of  June  80, 
IB64,  Imposing  a  tax  on  ready-made  clothing,  the 
role  by  wblcE  the  increased  value  la  to  be  asoer- 
taloed,  is  by  oomparisoo  between  the  market  value 
of  the  materials  at  the  time  the  tax  on  them  was 
paid,  with  the  market  value  of  the  manufactured 
Koods  at  the  time  of  the  assessment  of  the  tax  upon 
tn«m. 

The  Increased  value  means  the  value  augmented 
■Inoe  the  original  payment  of  the  duties,  and  the 
tire  per  cent.  Is  to  be  computed  on  the  value  of  the 
materials  when  those  duties  were  paid. 

[No.  66.] 
Argued  Feb.  16,  1870.     Decided  Mm.  tS,  1870. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

This  action  was  begun  in  the  court  below, 
by  the  voluntary  appearance  of  the  parties,  and 
the  submission  of  an  agreed  statement  of  facts 
opon  the  claim  of  the  plaintiff  in  error  for  an 
alleged  wrongful  collection  of  taxes.  Sectioti 
86  of  the  Excise  Law  of  June  80,  1864,  pro- 
vides that  when  goods  are  manufactured  from 
materials  that  have  paid  the  tax,  and  the  in- 
creased value  of  the  manufactures  does  not  ex- 
ceed five  per  centum  ad  valorem,  they  shall  be 
exempt  from  duty.  The  cost  of  manufacturing 
the  goods  in  question  was  more  tiian  five  per 
cent,  of  the  value  of  the  materials,  but  the 
price  received  for  the  goods  under  contract 
with  the  United  States,  was  even  leas  than  the 
market  value  of  the  materials  at  the  time  of 
completing  the  contract. 

The  court  below  gave  judgment  for  the  de- 
fendants, whereupon  the  plaintiff  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 

llisstr*.  Wm.  K.  Evarts  and  S.  8.  Cox, 
far  plaintiff  in  error: 

The  taxable  value  of  the  manufactured  goods 
intUs  case  is  the  price  obtained  by  actuafsale; 
ttist  is,  the  contract  price.  The  value  of  the 
malwrials  for  the  purposes  of  this  law  is  the 
a«anige  of  the  market  value  of  the  like  ma- 
teiiab  at  the  time  of  these  sales;  and  the  "in- 
flOMaed  value,"  if  any,  is  unquestionably  the  ex- 
OMI  ot  the  former  over  the  latter. 
SmIOWaix. 


The  contract  fixed  the  price,  and  at  this 
price  the  goods  were  sold  in  October.  The  act- 
ual sale  is  the  standard  of  the  value,  and  noth- 
ing else  can  be  substituted  for  it.  Nothing  is 
better  settled  than  that  "  An  ageeement  to  sell 
is  not  a  sale;  and,  therefore,  no  mere  promise  to 
sell  hereafter  amounts  to  a  present  sale." 

Pars.  Cont.,5a8. 

In  the  present  case,  the  materials  used  by  de- 
fendants m  October  were  his  property,  and  had 
a  recognized  market  value.  He  manufactured 
them  lor  the  Government  and  received  for  them 
a  certain  price  by  "actual  sales;"  this  price  be- 
ing less  than  the  value  of  the  materials.  Were 
the  goods  increased  in  value  more  tlian  five 
per  cent,  by  the  manufacture? 

It  must  be  estimated  according  to  the  intent 
of  the  law,  and  by  some  method  at  once  reason- 
able and  capable  of  practical  application. 
There  is  but  one  such  method  possible;  it  is  to 
deduct  from  the  price  received  for  the  com- 
pleted goods,  the  market  value  of  the  materials 
at  the  time  of  the  delivery. 

This  method  alone  is  definite,  affording  a 
fixed  standard  readily  intelligible  and  access- 
ible in  all  commercial  newspapers.  It  admits 
of  no  disguise,  concealment  or  fraud. 

This  method  alone  is  practicable.  It  avoids 
the  necessity  of  tracking  out,  by  the  evidence 
of  interested  parties,  the  dates  of  contracts,  the 
actual  cost  of  .different  lots  of  materials,  and 
other  accidents  of  busiuess. 

This  method  alone  is  just  The  exemption 
turns  upon  the  increased  value  of  the  goods  by 
the  process  of  manufacture,  not  their  increased 
value  by  time.  And  to  obtain  this  we  must 
compare  the  value  of  the  completed  article 
with  the  value  of  its  materials  at  the  same 
lime. 

Metert.  E.  R.  Hoar,  Atty  0«n.,  W.  A. 
Field,  Ae»t.  AUyOen.,  and  J.  EiMey  Ashton, 
toT  defeudant>in  error: 

If  any  person  is  entitled  to  be  exempt  from 
the  pavment  of  this  tax,  he  must  plead  and 
prove  facts  that  bring  him  within  the  provisions 
that  grant  him  this  exemption. 

The  agreed  facts  do  not  show  that  Boylau  is 
exemptM  from  paying  this  tax  under  the  9(3th 
section,  l)ecause  they  do  not  show  that  the  pan- 
taloons were  manufactured  from  materials 
"  which  have  been  subject  to,  and  upon  which 
internal  duties  have  been  actually  paid,  or  ma- 
terials imported,  upon  which  duties  have  been 
paid,  or  upon  which  no  duties  have  been  im- 
posed by  law,"  because  it  does  not  appear  that 
the  value  of  the  pantaloons  was  not  greater,  by 
more  than  five  per  cunt,  ad  valorem,  than  the 
value  of  the  materials  out  of  which  they  were 
made. 

What  the  market  value  of  the  pantaloons 
when  manufactured  was,  and  whether  this 
market  value  was  greater  ,than.'the  market 
value  of  the  materials  by  more  than  five  per 
cent,  ad  valorem,  docs  not  appear;  nor  does  it 
appear  what  the  actual  cost  to  ik>ylan  of  the 
materials  was,  or  whether  the  agreed  price  of 
the  pantaloons  was  greater  than  this  actual  cost 
by  more  than  five  per  cent,  ad  valorem.  If  any 
presumption  can  be  drawn  from  .the  agreed 
facts,  it  is  that  the  increased  value  of  the  pan- 
taloons over  the  value  of  the  materials  out  of 
which  they  were  made,  was  more  thaib  five 
per  cent  od  valorem. 
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Mr.  UfiiefJudiee  Clutae  deliyered  the  opin- 
ion of  the  court: 

The  writ  in  this  case  was  prosecuted  to  re- 
▼ene  a  Judgment  rendered  by  the  circuit  court 
against  Boylan,  the  plaintiff  in  error,  for  the 
amount  of  certain  duties  assessed  on  ready- 
made  clothing  manufactured  by  him  for  the 
United  States  under  a  contract  dated  May  10, 
1864.  The  goods  were  manufactured  and  de- 
livered during  the  month  of  October,  1864. 
The  materials  of  the  manufactured  goods  had 
been  previously  assessed  under  the  internal 
revenue  law,  and  the  tax  upon  them  had  been 
duly  paid.  The  suit  was  amicably  brought  for 
the  ptirpose  of  ascertaining  the  real  extent  of 
the  liability,  if  any,  of  the  plaintiff  in  error  to 
tuation  under  the  law. 

By  the  95ih  section  of  the  Act  of  June  80. 1864, 
8  tax  of  five  per  cent,  was  imposed  on  ready- 
made  clothing,  and  sundry  other  articles  of 
dress.  18  Stat,  at  L.,  269.  But  the  96th  sec- 
tion of  the  same  Act  exempted  from  the  tax, 
goods  manufactured  of  materials  on  which 
duties  had  been  paid,  unless  the  increased  value 
of  such  goods  exceeded  five  per  centum  ad  va- 
lorem  (18  Stat,  at  L.),  273,  ana  the  general  ques- 
tion in  this  case  is:  by  what  rule  is  the  incrnwed 
Talue  to  be  ascertained? 

It  was  insisted  in  argument  that  the  true 
mode  of  ascertaining  the  amount  of  increase  is, 
to  deduct  from  the  price  of  the  manufactured 
goods  sold  and  delivered  the  market  value  of 
the  materials  at  the  time  of  the  delivery. 

And  we  think  it  reasonable  that  in  a  case 
where  the  sale  and  delivery  is  to  the  Oovem- 
ment  which  imposes  and  collects  the  tax,  that 
the  market  value  of  the  goods  shall  be  taken  as 
determined  by  the  price  which  the  Oovemment 
agrees  to  pay  and  the  contractor  agrees  to  re- 
ceive. But  it  is  not  so  clear  that  the  value  of 
the  materials  is  to  be  determined  bv  their  mar- 
ket value  at  the  time  of  the  delivery  of  the 
manufactured  goods. 

On  the  contrary,  it  seems  to  us  that  when 
the  Legislature  made  the  degree  of  increased 
value  after  the  payment  of  the  tax  on  materials 
the  criterion  by  which  to  determine  whether 
the  manufactured  goods  should  be  liable  to  or 
exempt  from  taxation,  its  intention  was  to  re- 
quire a  comparison  between  the  market  value 
of  the  materials  at  the  time  the  tax  on  them 
was  paid,  with  the  market  value  of  the  manu- 
factured goods  at  the  time  of  the  assessment 
of  the  tax  upon  them.  The  time  of  this  assess- 
ment in  the  case  before  us  was  in  October,  1864, 
and  the  market  value  on  that  day  must,  as  we 
have  Just  said,  be  taken  as  determined  by  ^e 
contract  price. 

When  the  duties  on  the  materials  were  paid 
is  not  shown ;  but  it  is  agreed  that  they  were 
paid,  and  that  the  market  value  of  the  clothing 
at  the  time  of  the  delivery  to  the  Unit^  States 
was  greater  than  the  market  wdue  of  the  ma- 
terials when  made  or  sold  by  the  manufacturers, 
or  purchased  by  the  plaintiff  in  error,  by  more 
than  five  per  cent,  ad  valorem.  We  infer  that 
the  duties  on  the  materials  were  paid  when  or 
before  they  became  the  property  of  the  plaintiff 
In  error. 

And  these  drcumstanoee,  as  it  seems  to  us, 
take  the  manufactured  goods  out  of  the  cate- 
goryof  exemption  established  by  the  law. 

Th  ... 
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fhe  language  of  the  Act  seems,   indeed. 


hardly  to  admit  of  any  other  interpretatioD.  In 
terms  stripped  of  superfluous  words,  it  provides 
that  goods  manufactured  from  materials  upon 
which  duties  have  been  paid,  when  the  in- 
creased value  shall  not  exceed  the  amount  of 
five  per  cent,  ad  taiarem,  shall  be  exempt.  The 
obvious  construction  of  this  language  is,  tliat 
increased  value  means  the  value  augmented 
since  the  original  payment  of  ttie  duties;  tod 
that  the  five  per  cent,  is  to  be  computed  on  the 
value  of  the  materials  when  those  duties  were 
paid. 

TlUteontiruetionrtquirM  (he  afflrmatiee  cfOu 
iudgmeat  oftht  OirtMH  Oomt,  and  it  i»  atimi- 
ingly  affirmed. 


JOHN  H.'McKEE  bt  al.,  Ptf^.  in  Brr., 

«. 

M.  A.  C.  RAINS. 

(See  S.  C,  10  Wall..  S-»J 

Suitt  againMt  Marthal,  lehen  remotabU  yVom 
ttate  court — rebellion  mo*  elated  Aug.  7, 1866 
— ten  per  cent,  damage*. 

A  salt  In  a  state  court  against  a  Hanhal  for  wett- 
ing the  goods  ot  one  peiaoo  for  the  satisfaction  of 
the  debts  of  anotber,  Is  not  one  whioh  can  be  re- 
moved Into  the  Circuit  Court  of  the  United  Btues, 
under  the  Act  of  Congress  of  Kar.  S,  UO,  or  Apr. 
9,UW. 

It  la  B  fatal  objection  to  the  attempted  remoni, 
that  no  appUoatlon  was  made  until  after  verdict. 

The  retwlUon  was  dosed.  In  all  oaaes  where  pri- 
vate rights  are  affected  by  the  time  of  Its  tenni- 
natloD,  Aug.  t,  1866. 

Where  the  writ  of  error  was  prosecuted  In  good 
faith,  the  motion  for  ten  per  oent.  damages  on  sf- 
flrmanoe  must  be  denied. 

[No.  180.] 
Argued  Mair.  17, 1870.     Decided  Apr.  4, 1870. 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  In  the  opinion  of  the  court 

JftssTf.  1nkoaB»s  J.  Dnnuit  and  B.  C.  JBiB- 
ingi,  for  plaintiff  in  error: 

The  plaintiffs  in  error  complied  fully  wiUi 
the  requirements  of  the  Acts  of  May  11,  1806, 
and  of  March  8, 1868,  13  Stat,  at  L.,  pp.  758, 
767,  and  their  right  to  go  to  the  cireiut  court 
was  complete,  as  the  act  for  which  they  wen 
prosecuted  in  the  state  court  was  done  durii^ 
the  rebellion,  to  wit:  about  Nov.  18, 1868. 

See  Act  of  Congress  of  Mar.  9,  1867,  p.  488; 
Acts  of  Congress  of  July  19, 1867,  p.  14. 

These  declarations  by  the  Political  Depart- 
ments of  the  Oovemment,  that  Louisiana  and 
other  States,  were  in  rebellion  in  1867,  are  con- 
clusive as  to  the  applicability  of  the  Actot 
Mar.  8,  1868,  and  of  May  11,  1866,  to  the  pens' 
ent  case. 

The  right  of  removal  guarantied  br  the  Ads 
of  Mar.  8, 1868,  and  May  11,  1866.  la  also  rec- 
ognized by  the  provisions  of  "An  Act  to  Pro- 
tect all  Personshithennlted8tatn,"etc..elc., 
approved  Apr.  9, 1866.  Bee.  AcUof  that  year, 
p.  87. 

The  phkintifts  In  error  made  oath  that  by  lbs 
reason  of  the  prejudice  of  the  lory  and  Jurors 
against  the  official  character  of  J.  H.  McEee, 
United  States  Marshal,  they  had  not  the  fall 
equal  benefit  of  the  laws  and  proceeding  and. 
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therefoTe,  that  they  were  doaied  and  could  not 
enforce  Iheb'  lejgal  rights. 

This  was  suflfcient  to  give  the  United  States 
Circait  Court  in  Louisiana  jurisdiction  of  the 
case,  and  it  was  error  in  the  court  below  to  dis- 
pose of  the  questions  involved,  before  a  trial  on 
the  merits, 

Dmniitoun  y.  Draper,  5  Blatchf.,  836;  Mur- 
ray y.  Plane,  5  Blatchf.,  848;  The  Mayor  v. 
OMmer,  6  Wall.,  247  (78  U.  8.;  XVIII.,  861). 

Mr.  P.  Phillips,  for  appellee: 

It  will  be  borne  in  mind  that  the  sole  ground 
for  removal  is  claimed  by  the  petitioner,  under 
the  provisions  of  the  Act  of  Apr.  9,  1866.  14 
Stet.  at  L.,  27. 

The  worthleasnessof  this  ground  is  shown  by 
the  slightest  attention  to  the  provisions  of  the 
Act.  It  is  unworthy  a  serious  discussion,  and 
the  ground  has  been  virtually  abandoned  by 
the  learned  counsel  who  flies  a  brief  in  thu 
court. 

The  5th  section  of  the  Act  of  1868,  March 
8,  12  Stat,  at  L.,  7S6,  is  now  relied  on. 

The  acts  intended  to  be  covered  by  the  5th 
section,  were  arrests,  imprisonments  or  tres- 
passes, "during  the  present  rebellion."  But 
this  limitation  of  time  is  subject  to  another. 
They  must  also  have  been  committed  "  Under 
or  by  color  of  authority  derived  from  the  Pres- 
ident of  the  United  States,  or  from  an  Act  of 
Congress." 

'  The  effort  on  the  part  of  executive  officers  to 
shield  themselves  from  trespasses  by  invoking  the 
authority  of  the  United  States,  and  thus  trans- 
ferring their  cases  to  federal  jurisdiction,  is  not 
a  novel  one  in  this  court.  It  has  been  denounc^ 
whenever  made. 

JMy  V.  OaUup,  3  Wall.,  97  (69  U.  S.,  XVII., 
855);  Biuik  v.  CbOatk,  8  Wall.,  884  (70  U.  8., 
XVUL,  257);  MUUngarv.  Hartupee,  6  Wall., 
259  (78  U.  8.,  XVUI.,  839). 

The  object  of  the  removal  to  the  circuit  court 
and  its  removal  from  the  circuit  court  to  this 
court,  is  merely  to  baffle  and  delay  the  plaint- 
iff below,  in  the  collection  of  its  judgment. 
It  Justifies  the  application  now  made  for  an  af- 
firmance of  the  judgment  with  damages,  at  the 
rate  of  ten  per  cent,  per  annum,  under  the  28d 
Rule. 

Latkrop  y.  JtOeon,  19  How.,  68  (60  U.  8., 
XV.,  064);  Bwittse  V.  Pickers^,  6  Wall.. 611 
(78  U.  8..  XVIII.,  790). 

Mr.  Gh^f  JutHee  Chaae  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  upon  a  writ  of  error  to 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  original  suit  was  trespass  by  the  defend- 
ant in  error,  brought  in  the  Fifth  District 
Court  of  New  Orleans,  in  the  State  of  Loui- 


There  was  a  petition  and  supplemental  peti- 
tion, which  alleged  in  substance:  forcible  entry 
into  the  dwellioe-house  of  the  petitioner,  by 
the  defendants  McEee  and  Cady;  violent  evic- 
tion and  exclusion  from  a  great  part  of  it,  and 
seizure  of  a  large  lot  of  valuable  furniture,  with 
special  circumstances  of  aggravation;  all  of 
which  unlawful  acts  were  perpetrated  b^  Mc- 
Kee  under  the  pretense  of  lawful  authonty  as 
United  States  Marshal.  The  petitioner  claimed 
damages  against  the  defendants  McKee  and 
See  lU  Walu  U.  S.,  Book  19. 


Cady,  and  against  the  sureties  of  the  former, 
to  the  amount  of  $50,000. 

The  defendants  answered,  alleging  that  the 
seizure  was  lawful  and  authorize  aj  writ  of  ' 
execution  out  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana,  directed 
to  the  defendant  McEee,  as  Marshal,  and  com- 
manding him  to  make  out  of  the  property  of 
his  CO  defendant,  Cady,  the  sum  of  $8,841.98, 
and  upwards;  and  that  the  property  seized  was 
the  property  of  Cady. 

Upon  these  pleaaings  the  case  went  to  the 

iury,  who  found  for  Uie  plaintiff  $7,600,  and 
udgment  was  entered  upon  the  veraict. 

Afterwards  a  petition  was  filed  by  the  de- 
fendants in  the  state  court,  for  Uie  removal  of 
the  cause  into  the  Circuit  Court  of  the  United 
States,  which  was  granted  and  an  order  for  re- 
moval made  accordingly. 

Upon  the  filing,  under  this  order,  of  the  rec- 
ord from  the  state  court  in  the  National  Court, 
an  order  was  made,  upon  a  rule  to  show  cause 
to  the  contrary,  for  remanding  the  case  to  the 
state  court. 

And  it  is  this  order  which  is  brought  before 
us  by  the  writ  of  error. 

We  perceive  no  error  in  the  order.  The  case 
made  by  the  pleadings  was  clearly  within  the 
jurisdiction  of  the  state  court  wnere  the  suit 
was  brought  (Buck  v.  Colbath,  8  WaU.,  840  [70 
U.  8.,  XVIIL,  360],  and  the  parUea  being  all 
citizens  of  the  same  State,  was  not  within  the 
original  jurisdiction  of  any  National  Court. 

Nor  was  the  case  one  which  could  at  any 
stage  be  removed  into  the  Circuit  Court  of  the 
United  States  under  the  Act  of  Congress  of 
March  8. 1868  (13  Stat  at  L..  766,  775),  or  April 
9. 1866  (14  Stat,  at  L.,  38). 

The  first  of  these  Acts  provided  for  the  re- 
moval, before  or  after  judgment,  of  any  suit  or 
prosecution  commenced  in  a  state  court  against 
any  officer  or  other  person  for  any  arrest  or 
imprisonment,  or  other  trespass  or  wrong,  made 
or  committed  during  the  rebellion,  by  author- 
ity derived  from  any  Act  of  Congress,  on  ap- 
plication of  the  defendant  at  the  time  of  enter- 
ing his  appearance. 

It  is  very  plain  that  this  Act  does  not  apply 
to  the  case  before  us.  It  was  not  a  suit  or  prose- 
cution described  by  the  Act.  No  Act  of  Con- 
gress has  been  cited  from  which  authority  can 
be  derived  to  the  Marshal  of  any  court  of  the 
UnitMl  States  to  seize  the  goods  of  one  person 
for  the  satisfaction  of  the  debts  of  another. 
Bigelov)  v.  fbrreit  [ante,  6961.  Nor  was  Uie 
suit  brought  during Ihe  Rebellion;  for  the  Re- 
bellion must  be  regarded  as  havbg  closed,  in 
all  cases  where  private  rights  are  affected  by 
the  time  of  its  termination,  on  the  3d  of  August, 
1866.     U.  S.  V.  Anderton  [aiUe,  616]. 

And  if  neither  of  these  points  were  decisive, 
the  fatal  objection  to  the  attempted  removal 
would  remain;  that  no  application  was  made 
until  after  verdict;  and  the  Constitution  pro- 
vides {Justices  V.  Murray,  ante,  658)  that  "  no 
fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  court  of  the  United  States  than  ac- 
cording to  the  rules  of  common  law."  All  these 
propositions  have  been  so  recently  determined 
by  this  court  that  nothing  more  is  now  neces- 
sary than  to  state  them  as  settled. 

Nor  does  it  seem  neccessair  to  consider  the 
right  to  remove  this  case  claimed  under  the 
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Act  of  April  9,  1866.  TLe  oounael  for  the 
plHlotiffs  did  not  iDsist  upon  it  in  argument; 
and  it  is  evident,  upon  looking  into  the  Act, 
tiiat  the  suiu,  for  the  removal  of  which  it  pro- 
Tides,  are  such  as  have  arisen  or  taaj  arise  un- 
der that  Act ;  and  it  is  quite  clear  Uiat  the  suit 
before  us  is  not  of  that  description. 

The  order  of  the  Oireuit  Court  remanding  the 
eate  to  the  utate  court  mu»t,  lltertfore,  he  aj/lrmed. 

The  counsel  for  the  defcDdaot  in  error  asks, 
under  the  23d  Rule,  that  the  order  may  be  af- 
firmed with  damages  at'  the  rate  of  ten  per  cent, 
per  annum  on  the  amount  of  the  Judgment  in 
the  slate  court.  If,  upon  the  application  for 
removal,  the  decisions  of  this  court  recently 
made  had  been  announced,  there  might  be 
ground  for  argument  that  the  writ  of  error  was 
sued  out  merely  for  dela^.  But  it  must  be  re- 
membered that  at  the  time  of  suing  out  the 
writ  of  error  in  this  case,  all  the  questions  set- 
tled by  those  decisions  were  aeriously  contro- 
verted. 

We  cannot  sa^,  therefore,  that  the  writ  was 
not  prosecuted  m  good  faith,  and  in  the  expec- 
tation of  obtaining  a  reversal  of  the  order. 

Tlie  motion  for  affirmance,  wHK  ten  per  cent, 
damage*,  muet  be  denitd. 

Cited-lOO  IT.  8..  S8S ;  10»  U.  8.,  tfZ ;  B  Ben.,  184 ;  88 
Am.  Bep.,  275(14  Mich.,  832). 


DIODATE  CLARK,  JOSIAH  C.  GRAHAM 

AHD  JOHN  B.  WHITE,  Plff*., 

«. 

JOHN  Q.  B0U8PIELD  akd  JOHN  POOLE. 

(See  8.  C 10  WaU.,  138-141.) 

Second  elaim  in  letter*  patent. 

A  second  claim  In  letters  patent,  wbloh  is  an  in- 
didpenaable  part  of  the  roaobine,  cannot  be  consid- 
ered a  d<s»((rn  merely,  under  the  Patent  Acts,  so  as  to 
reader  the  patent  void. 

[No.  169.] 
Argued  Apr.  1, 1870.       Beaded  Apr.  11, 1870. 

CERTIFICATE  of  division  of  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Ohio. 

The  history  and  facta  of  the  case  fully  appear 
in  the  opinion. 

Meun.  A.  O.  lUddU  and  imMon  Canfleld, 
for  plainlifls: 

The  first  qmestion  which  arises  is  this: 

Whether  the  second  claim  is,  in  substance,  a 
claim  for  a  design,  instead  of  a  claim  for  a 
principle,  in  an  apparatus  for  graining  pails,and 
other  analogous  uses. 

If  it  is  a  design,  it  should  have  been  patented 
under  section  11  of  an  Act  of  Mar.  8,  1801  (12 
Stat,  at  L..  246),  entitled,  "An  Act  in  Addition 
to  an  Act  to  Promote  the  Progress  of  the  Use- 
ful Arts." 

If  the  second  claim  is  for  a  principle,  in  an 
apparatus  for  graining  pails  and  other  analogous 
u.se8,  then  it  does  not  come  under  said  section 
11  of  the  Act  of  1861,  but  under  the  Act  of 
July  4, 18fi8,  known  as  "An  A.ct  to  Promote  the 
Progrecs  of  the  Useful  Arts,  and  to  Repeal  all 
Acts  and  Parts  of  Acts  Heretofore  Made  for 
That  Purpose. " 
81.2 


6  SUt.  at  L.,  117;    Oomina  v.  Bwrdeit,  15 
How.,  268. 

Now,  in  this  case  our  second  claim  in  our  pat- 
ent is  for  the  machine  which  produces  the  ef- 
fect, and  not  for  the  effect  itself;  in  other  woids,  ' 
it  is  for  a  machine  which  grains  a  pail  in  staves, 
which  staves  represent  different  kinds  of  wood, 
and  not  for  the  impressions  put  upon  the  pails 
representing  staves  of  different  kinds  of  wood. 

The  means  of  producing  this  effect  on  the 
pails  is  our  machine,  which  comes  under  the 
Act  of  1886;  the  effect  as  produced  is  a  desien, 
which  comes  under  the  11th  section  of  the  Act 
of  1861,  for  which  we  claim  nothing. 

In  Whitmorev.  Outter.  1  Oall..  p.  480,  /ud^ 
Stoiy  has  defined  the  principle  of  the  marhine 
which  applies  to  the  Act  of  1886. 

2.  Whether  said  letters  patent  were  not  tM 
for  ambiguitv. 

On  this  subject  we  refer  the  court  to  the  de- 
cision of  Judge  Stoty  in  the  case  of  ^msi  v. 
Howard,  1  Sumn.,  485;  Ryan  ▼.  Ooodim»,  8 
Sumn.,  520. 

As  to  what  is  required  by  the  Act  of  1836  on 
this  point,  see  Hogg  v.  Bmerton,  6  How  ,  481 

Whether  there  is  ambiguity  in  the  descrip- 
tion, is  a  question  for  the  jury,  under  the  testi- 
mony of  experts.  WaMurn  v.  Oouid,  S  Story, 
188. 

The  court,  in  construing  this  patent,  shook! 
look  at  it  In  the  light  of  the  law  as  laid  down 
by  Judge  Story  in  the  case  of  Ame*  ▼.  Bmard, 
before  referred  to,  in  which  he  eaya: 

"Patents  for  inventions  are  not  to  be  treated 
as  mere  monopolies,  odious  in  the  eyes  of  the 
law  and,  Uicrefore,  not  to  be  favored;  nor  are 
they  to  be  construed  with  the  utmost  rigor  ss 
ttr&Heeimi  juri$.  •  •  •  •  •  The  object 
is  to  ascertain  what,  from  the  fair  sense  of  the 
words  of  the  specification,  is  the  nature  and  ex- 
tent of  the  invention  claimed  by  the  partf ;  and 
when  the  nature  and  extent  of  that  claui  sie 
apparent,  not  to  fritter  awav  his  rights  npon 
formal  or  subtile  objections  oi  a  purely  technical 
character." 

But,  in  the  language  of  tlte  sune  learned 
judge  (Ryan  v.  Ooodmn,  8  Bumn.,  620),  to  give 
a  liberal  construction  to  the  language  of  all  pat- 
ents and  specifications,  u(  re*magietaieatqia» 
pereat,  so  as  to  protect  and  not  to  destroy  the 
rights  of  real  inventors. 

Metirt.  OeorM  Will^,  John  B.  Cary  tnA 
H.  8.  Sherman,  for  defendants: 

1.  The  second  claim  is  not  void  for  ambign- 
ity;  isa  claim  for  a  design  merely  and  oaty 
patentable  as  such,  imder  section  11  of  the  Ai^ 
referred  to  in  the  question. 

If  the  first  claim  is  good  as  a  claim  f or  a  dt 
vice  of  a  given  form,  there  is  no  necessity  for 
the  second  claim, unless  it  was  intended  to  cover 
the  stave  design  as  such ;  for  the  first  claiia 
covered  the  construction  of  the  bed  as  to  form, 
and  whether  constructed  of  separate  bk)cks  or 
one  entire  block. 

It  cannot  be  presumed  that  the  aeoond  dafan 
was  intended  to  again  cover  the  use  of  diatincs 
blocks;  for  the  subdividing  of  a  mass  or  plate 
into  parts  which  were  still  to  be  used  tooether 
as  a  mass  or  as  one  plate,  would  be  obviously 
void  for  want  of  invention. 

The  terms  "  in  a  series  of  distinct  stav«  or 
designs,"  are  evidently  used  synonymously  or 
aa  convertible  t^rms  in  this  r^li^tion.  If  so,  they 
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1  ttave  shaped  desigiw,  or  designs  bs  "  set 
forth."  If  not,  then  the  claim  would  be  void 
for  ambiguity,  or  for  oombining[  two  classes  of 
aobjects  to  one  claim.  But  in  either  case  it  em- 
braces a  claim  for  a  design  which  destroys  the 
patent  for  incongruity,  or  rather  by  destroying 
Its  unity. 

Curt.  Pat.,  sees.  107,  110;  1  Mas.,  47S. 

S.  Thesecond  question  presented  is, ' '  Whether 
■aid  letters  patent  were  not  void  for  ambiguity 
in  the  specification." 

That  the  first  claim,  taken  in  connection  with 
the  description,  -is  uncertain  as  to  whether  the 
curved  or  rectangular  form  is  intended  or  both. 
Both  forms  are  spoken  of  in  the  specification, 
and  both,  and  po-haps  other  forms,  required  by 
the  subjects  enumerated  to  be  grained. 

As  to  what  is  to  be  embraced  in  the  term 
"for  the  purposes  specified,"  whether  simply 
the  graining  of  pails,  requiring  a  curved  form 
or  bed,  or  other  subjects  requmng  or  admitting 
■  rectangular  bed. 

Ambiguity  is  not  distinguishing  by  definite 
tcrma  of  description  and  exclusion  the  extent  of 
tbe  ground  covered  by  the  patent,  in  order  that 
the  public  may  know  just  ^bat  is  claimed  and 
whttt  is  not  claimed. 

Mr.  Jiutie*  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  certificate  of  division  of  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio. 

The  suit  was  brought  by  the  plaintiffs,  as- 
signees  of  letters  patent  to  J.  R.  and  A.  J. 
Cro8S,dated  27lh  December,1804,again8t  the  de- 
fendants, for  an  infringement. 

Tbe  patent  is  for  a  new  and  useful  improve- 
ment in  machines  for  graining  pails,  and  other 
analogous  uses.  The  nature  of  it  consists  in 
constructing  an  elastic  bed  containing  the  im- 
pression or  impressions  of  the  device  to  be  en- 
graved upon  the  pail  in  separate  panels,  each 
C el  to  be  of  different  design,  so  tbat  by  mov- 
tbe  pail  over  the  same,  the  various  designs 
will  be  stamped  upon  the  pail,  thus  producing 
a  nail  whose  staves  are  painted  in  imitation  of 
different  kinds  of  wood.  The  patentees  then 
described  the  instrument  or  machine,  which  is 
a  box  into  which  the  elastic  material,  with  the 
required  designs  to  be  grained  upon  the  pail,  is 
placed,  and  ma^  be  constructed  of  wood  or  iron 
or  anjr  other  suitable  material,  and  so  shaped 
(describing  the  shape  minutely)  that  when  the 
pail  is  adjusted  properly  upon  the  bed,  and 
roUcd  upon  and  over  it,  the  upper  or  larger  end 
of  the  pail  shall  follow  the  outer  curve  of  the 
bed,  and  the  lower  or  smaller  shall  follow  the 
inii-rior  or  smaller  curve,  with  exactness  and 
piv«-i»i<in.  The  elastic  bed  mav  {>resent  one  con- 
tiBuous  or  uniform  design  if  desired,  or  it  may 
be  arranged  in  blocks  or  staves,  eacli  of  differ- 
ent designs,  so  that  the  pails  grained  shall  pre- 
aeoi  tbe  appearance  of  being  constructed  of  dif- 
UgtxA  kinds  of  wood.  The  elastic  bed  may  be 
(MBposed  of  any  .suitable  impressible  material, 
■•lubber  or  leather,  but  a  compound  of  glue 
•■d  molasses,  such  as  is  used  for  printer's  roll- 
imt»  to  preferred.  The  patentees  then  describe 
tiM  contrivances  for  working  the  elastic  bed  in 
OOliTirtinn  with  the  pail,  so  as  to  effect  the 
Unfning  of  the  latter.  By  this  contrivance  the 
§■11  is  readily  rolled  by  liand  across  the  bed, 
IM 10  Wall. 


leaving  upon  it  the  desired  design  or  figure;  or 
the  pail  may  be  suspended  on  handles  and  the 
elastic  bed  may  be  moved  beneath  it,  in  a  suit- 
ably arranged  groove  or  track,  producing  the 
same  result.  The  patentees  then  set  forth  their 
claims,  the  first  two  of  which  only  are  material: 
First.  "  We  claim  constructing  the  bed  of  elas- 
tic material  used  in  graining  machines,  in  the 
form  herein  shown,  substantially  as  and  for  the 
purposes  specified."  Second.  "  We  claim  ar- 
ranging the  elastic  material  aforesaid,  whether 
curved  or  rectangular  in  form,  in  a  series  of 
distinct  staves  or  designs,  substantially  as  and 
for  the  purposes  herein  shown  and  set  forth." 

The  learned  judges  of  the  circuit  divided  upon 
the  question  whether  this  second  claim  in  said 
letters  patent  was  for  anything  patentable 
other  than  under  section  1 1  of  the  Act  of  March 
3, 1881,  entitled  "  An  Act  in  Addition  to  an 
Act  to  Promote  the  Progress  of  the  Useful 
Arts;"  if  not,  whether  the  patent  was  not  void. 
This  11th  section  secures  the  inventor  or  pro- 
ducer of  any  original  design,  etc. ;  or  any  new 
and  original  impression  or  ornament  to  be  placed 
on  any  article  of  manufacture,  etc.,  or  any  new 
and  useful  pattern  or  print  or  picture,  either 
to  be  worked  on,  or  printed  or  painted  on  any 
article  of  manufacture;  or  any  new  and  original 
shape  or  configuration  of  any  article  of  manu- 
facture not  known  or  used  before,  etc. ,  a  patent 
for  the  exclusive  property  therein.  13  Slat,  at 
L.,  246 

It  will  be  seen,  if  this  second  claim  is  patent- 
able under  this  Uth  section.  It  must  be  a  claim 
to  an  original  design,  or  impression,  or  orna- 
ment, or  pattern,  or  picture,  or  the  like,  wholly 
irrespective  of  the  means  of  producing  it. 

The  patent  is  simply  for  the  design,  etc.,  it- 
self. 

In  order  to  understand  the  full  meaning  of 
this  second  claim,  it  will  be  useful  to  settle  the 
meaning  of  the  first,  as  the  two  are  intimately 
connected. 

The  first,  as  we  have  seen,  is  for  constructing 
the  bed  for  the  elastic  material  used  in  grain- 
ing machines  in  the  form  shown  and  for  the 
purposes  specified.  The  patentees  describe  it 
as  a  box  or  bed,  and  which  may  be  constructed 
of  wood  or  iron,  or  anv  other  suitable  material. 
This  box  or  bed  is  made  for  the  purpose  of  hold- 
ing the  elastic  material,  whether  of  rubber  or 
leather,  or  the  compound  of  glue  and  molasses, 
which  Is  preferred.  Now,  the  second  claim  is 
for  arranging  the  elastic  material,  when  placed 
in  this  box  or  bed,  whether  curved  or  rectan- 
gular in  form,  "  in  a  series  of  distinct  staves  or 
designs,"  for  tbe  purpose  specified;  that  is,  for 
the  purpose  of  graining  pails  in  tbe  variety  of 
colors  or  figures  described.  The  elastic  bed 
ma;  be  arranged,  as  is  stated  in  the  specifica- 
tion, so  as  to  present  one  continuous  or  uniform  ^ 
design,  or  it  may  be  arranged  in  blocks  or 
staves,  each  of  different  designs,  so  that  the  ves- 
sel shall  present  the  appearance  of  different 
kinds  of  wood,  as  rosewood,  oak,  walnut  and 
others.  It  may  also  be  conetruct^of  separate 
pieces  or  blocks,  as  shown  in  the  drawing,  or 
the  material  may  be  a  single  united  mass,  im- 
pressed by  different  designs  arranged  in  staves, 
so  as  to  produce  the  same  effect  as  when  con- 
structed in  separate  blocks.  The  two  claims, 
as  we  see,  are  closely  connected,  and  each  es- 
sential to  the  complete  construction  of  the  in- 
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Btrument  or  apparatus,  which,  when  put  into 
practical  operation  by  the  contrivances  pointed 
out  in  the  specification,  can  accomplish  the  de- 
sired result,  which  result  is  the  graining  of  the 
exterior  body  of  the  pail  with  a  variety  of  col- 
ors and  figures. 

The  learned  counsel  for  the  defendants  below 
insists  that  this  second  claim  is  only  an  arrange- 
ment of  designs  and,  in  a  limited  sense,  he  is 
no  doubt  right,  but  in  its  connection  with  the 
first  claim,  and  with  the  machine  for  transfer- 
ring the  design  to  pails,  it  is  more;  it  is  a  part 
of  uie  machine  or  instrument,  and  an  indispens- 
able part;  it  is  the  elastic  bed  of  rubber,  or  of 
leather,  or  compound  of  glue  and  molasses,  of 
any  arranged  figure  or  design,  that  constitutes 
an  element  in  t£e  machine,  and  which,  with 
the  curved  box  and  contrivances  for  working 
the  instrument,  produces  the  desired  result. 
The  figure  or  design  is  but  incidental,  and,  as 
such,  nas  no  other  protection  than  that  which 
the  patent  secures  to  the  inventor  of  the  ma- 
chine. The  right  to  the  use  of  the  machine  car- 
ries along  with  it  the  right  to  use  the  designs. 

The  arranged  figure  in  the  elastic  bed  is  not 
the  one  protected  by  the  11th  section  of  the  Act 
of  1861 ;  that  is,  the  one  which  is  transferred  to 
the  pail  or  wares,  where  its  beauty  is  first  vis- 
ible to  the  eye.  While  it  remains  in  the  elastic 
material  it  exhibits  no  more  beauty  than  if  en- 
graved on  stone  or  metal. 

It  may  be  that  the  inventors  of  the  machine 
for  impressing  figures  or  designs  upon  pails  or 
other  wares  would  not  be  protected  from  using 
figures  or  designs  the  right  of  property  in  which 
bad  been  secured  to  the  original  Inventor  under 
this  11th  section,  but  they  may  clearly  use  any 
and  aU  not  thus  protected.  The  machine  in 
question  is  invented  for  reducing  to  practical 
use  these  figures  and  designs,  and  will  make 
them  profitable  to  the  original  inventors  or  own- 
ers of  them,  if  they  choose  to  employ  it. 

We  are  of  opinion  that  the  first  question  dunM 
be  anneered  in  tfie  ajfirmatite  and  the  second  in 
tfte  negative. 

JOHN  J.  MAHONEY,  Appt., 


UNITED  STATES. 

(See  S.  C,  10  Wall.,  S2-88.) 

Conmil  at  Algiers — salary  of. 

After  ALgriers  Ixscame  a  province  of  France,  no 
proviston  is  anvwbere  made  for  a  salary  of  the 
Consul  at  that  place. 

Under  the  Act  of  Auk-  18,  IBG6,  Consuls  to  the 
City  of  Alf^ierg  are  entitled  to  such  fees  only  as 
they  may  collect,  as  compensation  for  their  eery- 
Ices. 

[No.  160.] 
Argued  Apr.  1,  1870.      Decided  Apr.  tS,  1870. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  appear  in  the  opinion 
of  the  court. 
Mr.  T.  J.  D.  Fuller,  for  appellant: 
The  uniform  construction  given  to  the  wor^ 
in  the  Act  of  1810,  "  That  not  more  than  the 
sum  mentioned  shall  be  paid,"  means  that  the 
sum  named  shall  be  paid,  it  is  supposed  will 
not  be  controverted;  for  such  is  the  uniform 
and  uninterrupted  construction  given   to    it. 
See  Ops.  Atlys  Gen.,  Vol.  4.  pp.  295,  606. 
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The  main  question  is:  what  effect  does  the 
conquest  of  Algiers  and  its  surrender  to  France 
July  18,  1830,  have  upon  the  StMute  of  ISlOt 
Does  it  repeal  it,  annul  it,  or  impair  itt  Do  ' 
the  statute  laws  of  the  United  States  rest  upoa 
any  such  basis?  Can  they  be  repealed  cr  an- 
nulled or  impaired  by  any  other  power  than  the 
one  which  enacted  them?  I  can  readily  per- 
ceive that  a  changed  condition  of  the  subject- 
matter,  to  which  the  legislation  has  been  ap- 
plied, may  constitute  a  very  good  reason  why 
the  law  making  power  shall  alter  the  law  to 
suit  the  changra  condition  of  the  subject-mat- 
ter; but  until  it  does  so  act,  the  law  must  nec- 
essarily continue  the  same. 

The  Consular  Treaty  of  1858,  betwewi  the 
United  States  and  France,  does  not,  in  teimi, 
nor  by  the  remotest  implication  even,  repeal 
the  Act  of  1810,  or  any  of  its  provisions  touch- 
ing the  compensation,  for  the  reason  that  it  i< 
silent  upon  the  subject  of  compensation  alto- 
gether. 

It  regtilates  the  duties  and  powers  of  consult; 
but  that  is  a  question  quite  distinct  from  the 
one  of  compensation. 

As  a  physical  .fact,  it  cannot  be  pretended 
that  the  City  of  Algiers,  with  its  120,000  inhalv 
itants,  had  disappeared  from  the  face  of  the 
earth;  that  its  Mahometan  religioua  faith  had 
become  changed;  that  its  harbor  bad  ceased  or 
its  production  of  wool  and  hides  and  fruits  had 
ceased,  or  that  it  was  not  frequented  by  onr 
merchants  and  ships  for  commerce  and  trade. 
All  there  is  about  it  is,  that  it  had  ceased  from 
being  an  independent  power,  or  nominally  sub- 
ject to  Turkey,  and  had  become  a  vice-royaltj 
or  dependency  of  France. 

The  President  or  his  Secretary  of  State  could 
not  repeal  the  law. 

Neither  would  it  be  lawful  for  eithwof  them 
to  enter  into  a  special  contract  with  their  ap- 
pointee, that  he  should  discharge  the  duties  of 
an  ofilce,  the  compensation  of  which  was  estab- 
lished by  law,  for  a  less  sum  than  the  law  al- 
lowed. That  would  be  immoral  and  degrading. 
If  the  contact  system  is  to  prevail,  a  better 
and  a  fairer  system  would  be  to  adyertise  to  re- 
ceive proposals,  to  award  the  contract  to  the 
lowest  bidder,  on  the  best  terms  the  duties  of 
the  office  could  be  discharged,  and  where  a  fair 
competition  would  be  invited.  Neither  is  there 
anytjiing  unreasonable  or  unconacionsblein  tJie 
amount  of  compensation  claimed  in  this  case, 
in  the  actual  condition  of  things.  For  in  the 
Consular  Acts  of  1855,  $2,500  was  allowed  to 
the  Consuls  of  each  of  the  Ports  of  Tangiera, 
Tripoli  and  Tunis;  and  in  the  Act  of  1856, 
the  salaries  of  these  consuls  was  increased  to 
$3,000  per  year;  and  under  both  Acts  the  con- 
suls were  prohibited  from  trading  on  the  Bar- 
bary  coast.  Circumstances  and  propriety  con- 
spire to  show  that  the  compensatiou  of  the 
Consul  at  Algiers  could  not  be  below  Uiat  of 
any  other  interior  ports  on  the  south  shore  of 
tlie  Mediterranean.  If  there  could  be  no  Iq^ 
stipulation  between  the  Government  and  the 
claimant,  for  the  reasons  named,  much  less  wQl 
the  law  imply  a  contract. 

Mr.  Tliomas  H.  Talbot,  A*a.  Atty  Gm.,  for 
appellee: 

(The  court  declined  to  hear  an  oral  argumeBt 
for  appellee.) 

The  defense  relies  upon  this  point,  namely: 

li  C.S. 
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The  Act  of  May  1,  1810,  contemplated  Al- 
giers as  a  part  of  the  Barbair  powers,  and  in 
Izing  the  salary  for  a  Consul  at  that  city,  be- 
came inoperative  for  want  of  a  proper  subject 
by  the  transfer  of  that  city  to  France. 

The  State  Department  has  uniformly  acted 
upon  this  construction,  in  all  consular  appoint- 
ments made  since  such  transfer.  All  such  ap- 
pointments have  been  occepted  and  held  upon 
the  same  construction  for  the  same  period. 

The  following  statutes  are  cited  as  support- 
ing this  claim:  July  6,  1797,  Vol.  I.,  p.  638,  ch. 
xil;  May  I,  1810,  Vol.  II.,  p.  608,  sec.  1;  Mar. 
2.  1833,  Vol.  IV.,  p.  636;  Mar.  1,  18.55,  Vol.  X., 
p.  621,  sec.  1;  Aug.  2, 1861,  Vol.  XII.,  p.  285; 
also  p.  836. 

These  statutes  show  a  legislative  sanction  of 
the  construction  given  to  the  Act  of  May  1, 
1810,  by  the  State  Department,  namely:  that  it 
was,  as  to  Algiers,  repealed  by  the  transfer  of 
that  city  from  a  Mahometan  power  to  the  do- 
minion of  a  Christian  Nation  and  old  ally  of 
the  United  States,  the  Nation  of  France. 

Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

In  March,  1864,  the  appellant  was  appointed 
Consul  of  the  United  States  in  the  City  of  Al- 
gier  in  the  north  of  Africa.  He  soon  after- 
wards entered  upon  the  discbarge  of  this  duty, 
and  continued  in  office  until  November,  1859, 
when  he  resigned.  During  this  period  he  re- 
ceived no  salary  from  the  Qovernment,  nor  did 
he  make  any  return  to  the  Government  of  fees 
received  by  him  as  Consul;  but  he  was  paid  the 
necessary  expenses  of  his  office,  and  was  al- 
lowed by  the  Department  of  State  to  transact 
business  as  a  merchant.  While  in  office,  he 
preferred  no  claim  for  anv  salary  or  compensa- 
tion for  his  services,  nor  did  he  afterwards  ad- 
vance any  such  claim  until  July,  1865;  he  then 
presented  his  claim  for  $4,000  a  year  as  salary, 
to  the  Treasury  Department.  That  department 
referred  the  matter  to  the  State  Department, 
and  Mr.  Seward,  then  Secretary  of  State,  in- 
formed the  appellant  that  his  claim  could  not 
be  allowed,  and  its  payment  was  accordingly 
refused.  He  then  instituted  the  present  actu)n 
to  recover  the  amount. 

His  claim  is  founded  upon  the  Act  of  Con- 
gress "fixing  the  compensation  of  public  min- 
isters and  of  consuls  residing  on  the  coast  of 
Barbaiy  and  for  other  purposes,"  passed  on  the 
l8t  of  May,  1810.  That  Act  provides  that  the 
F^esident  shall  not  allow  "To  any  Consul  who 
shall  be  appointed  to  reside  at  Algiers,  a  greater 
sum  than  at  the  rate  of  $4,000  per  annum,  as  a 
compensation  for  all  his  personal  services,  and 
expenses."  The  language  of  this  Act  would 
seem  to  indicate  that  the  extent  of  the  compen- 
sation to  be  made  to  the  Consul  was,  within  the 
limits  prescribed,  subject  to  the  control  of  the 
President,  and  that  the  amount  specified  was 
not  payable  absolutely  to  the  person  appointed. 

But  assuming,  for  the  purposes  of  this  case, 
that  the  Act  fixes  absolutely  the  rate  of  com- 
pensation, we  do  not  think  it  sustains  the  claim 
of  the  appellant. 

When  that  Act  was  passed  Algiers  was  a 
part  of  one  of  the  Barbary  States  of  that  name, 
and  it  is  evident,  from  an  examination  of  its 
provisions,  that  the  Act  was  intended  to  appl^ 
to  a  consulate  at  that  place  only  so  long  as  it 
See  10  WaUi. 


belonged  to  one  of' the  Barbafy  powers.  Years 
before  the  appointment  of  the  appellant,  Al- 
giers, and  the  country  of  which  it  was  the  prin- 
cipal city,  had  become  a  province  of  Prance. 

A  great  distinction  has  always  been  made 
between  consuls  to  Mahometan  and  consuls 
to  Christian  countries,  lx>th  in  the  powers  in- 
trusted to  them  and  in  the  duties  with  which 
they  are  charged.  The  full  reciprocity  which, 
by  the  general  rule  of  international  law,  pie- 
vails  between  Christian  States  in  the  exercise 
of  jurisdiction  over  the  subjects  or  citizens  of 
each  other  in  their  respective  territories,  is  not 
admitted  between  a  Christian  State  and  a  Ma- 
hometan State  in  the  same  circumstances; 
and  in  our  treaties  with  Mahometan  powers, 
express  stipulations  are  made  for  the  enjoyment 
by  our  citizens  of  certain  exterritorial  rights  with 
respect  to  their  persons  and  property.  Whilst, 
therefore,  in  Christian  countries  consuls  are  little 
more  than  mere  commercial  agents,  in  Maho- 
metan countries  they  are  clothed  with  diplo- 
matic and  even  with  judicial  powers.  Consuls 
to  Christian  countries  are  often  allowed  to  en- 
gage in  business;  but  consuls  to  Mahometan 
countries  are  restricted  to  the  duties  of  their 
offices,  are  paid  a  stated  salary,  and  are  pro- 
hibited from  entering  into  commercial  trans- 
actions. Halleck,  Inter.  Law,  ch.  10,  sees.  31, 
22;  7  Ops.  Attys-Gen.,  846-348. 

Thus,  in  the  Treaty  with  the  Dey  of  Algiers, 
made  in  1816  (8  Stat,  at  L.,  244),  it  was  stipu- 
lated that  disputes  between  citizens  of  the 
United  States  should  be  decided  by  the  Consul 
and  in  case  a  citizen  of  the  United  States  should 
kill,  wound  or  strike  a  subject  of  Algiers,  or, 
on  the  contrary,  a  subject  of  Algiers  should 
kill,  wound  or  strike  a  citizen  of  the  United 
States,  the  law  of  the  country  should  "  take 
place,  an  d  equal  justice"  be  rendered,  the  Con- 
sul assisting  at  the  trial ;  and  that  the  property 
of  a  citizen  of  the  United  States  dying  in  Al- 
giers should  be  under  the  immediate  direction 
of  the  Consul,  unless  otherwise  disposed  of  by 
will. 

Provisions  like  these  are  not  ^nerally  made 
in  treaties  between  Christian  nations;  and  they 
Impose  duties  upon  consuls  which  are  not  eS' 
acted  of  those  officers  when  acting  as  mere 
commercial  agents.  It  is  plain  that  the  duties 
for  which  a  consul,  inhibited  from  enga^ng  in 
commerce,  and  charged  with  diplomatic  and 
judicial  functions,  was  required  at  Algiers, 
whilst  that  place  formed  part  of  a  Mahome- 
tan power,  and  this  Treaty  was  in  force,  ceased 
when  that  countiy  passed  under  the  jurisdic- 
tion of  a  Christian  Nation,  and  the  Treaty  with 
the  Dey  thus  expired.  The  Department  of 
State  from  that  time  has  treated  the  consulate 
there  as  one  without  salary,  to  which  the  pro- 
visions of  the  Act  of  May,  1810,  were  no  longer 
applicable  ;  one  which  allowed  the  incum- 
bent, as  consuls  in  the  countries  subject  to 
France  are  allowed,  to  engage  in  business, 
and  only  entitled  to  receive  as  compensa- 
tion for  his  services  such  fees  as  he  might  col- 
lect, besides  the  necessary  expenses  of  hia 
office.    8  Stat,  at  L.,  106;  10  Sut.  at  L.,  992. 

The  construction  thus  given  by  the  Secretary 
was  impliedly  sanctioned  by  the  Act  of  Con- 
gress of  March  1,  1855,  "to  remodel  the  diplo- 
matic and  consular  systems  of  the  United 
Stales"  (10  Stat,  at  L.,  621),  and  was  expressly 
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sanctioned  by  the  Act  of  August  18,  1866,  to 
regulate  those  systems.    11  Stat,  at  L.,  52. 

The  Act  of  1810,  after  specifyiDg  the  com- 
pensation 'which  might  be  allowed  to  the  Con- 
sul appointed  to  reside  at  Algiers,  designated 
the  sum  which  might  be  allowed  to  other  con- 
suls appointed  to  reside  in  any  other  of  the 
States  on  the  coast  of  Barbary,  thus  making 
provision  for  all  the  Barbary  States.  The  ports 
of  these  States,  where  consuls  were  appointed 
to  reside,  were  Tangiers,  Algiers,  Tripoli  and 
Tunis.  Now,  in  the  Act  of  March  1,  1855, 
compensation  is  fixed,  under  the  head  of  "Bar- 
bary States,"  for  consuls  to  all  those  places  ex- 
cept Algiers,  and  nO  provision  is  anywhere 
made  for  the  appointment  of  a  consul  at  that 
place,  or  for  compensation  to  one  there,  show- 
ing that  Congress  did  not  then  think  that  a  con- 
sul with  a  salary  there  existed,  or  was  there 
required. 

The  Act  of  August  18,  1866,  enumerates  the 
same  places,  under  the  same  head  of  Barbary 
States,  at  which  consuls  are  to  be  appointed  to 
reside,  and  designates  their  compensation, 
omitting,  as  in  the  Act  of  1(J55,  the  City  of 
Algiers,  and  provides  that  consuls  not  thus 
enumerated  shall  be  entitled,  as  compensation 
for  their  services,  to  such  fees  as  they  may  col- 
lect, a  provision  which  in  effect  declares,  when 
read  in  connection  with  the  preceding  clauses 
of  the  Act,  that  they  shall  receive  no  other 
compensation.  And  this  latter  Act  repeals  all 
Acts  and  parts  of  Acts  inconsistent  with  its  pro- 
visions. 

We  find  no  error  in  the  judgment  of  the  Court 
of  Claitiu  and  it  u,  accordingly,  affirmed. 


JAMES  C.  8TIMP80N,  Plff.  in  Bit., 

e. 

CHARLES  T.  WOODMAN. 

(8ee  8.  C.  10  WaU.,  117-128.) 

Patent  right— tehat  not  patentable. 

Where  plaintiff's  maoblne,  for  wblob  a  patent 
had  been  irranted,  had  been  anticipated  in  every 
part  of  Its  oonstructlon  except  the  flvures  or  de- 
signs on  the  roller,  whiRh  roller  was  old,  he  was  not 
entitled  to  recover  for  its  iDfrlngement. 

The  engravioK  of  the  figure  upon  the  surface  of 
the  smooth  roller,  or  the  substitution  of  the  old 
flarured  roller  for  the  purpose,  required  no  Inven- 
tion. 

Simply  mechanical  skill  is  not  patentable. 
[No.  164.1 
Argued  Apr.  6, 1870.     Decided  Apr.  tS.  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

This  action  was  brought  in  the  court  below 
by  the  defendant  in  error,  to  recover  damages 
for  the  alleged  infringement  of  certain  letters 
patent. 

The  trial  resulted  in  a  verdict  and  judgment 
for  $4.17,  with  costs,  taxed  at  1214.75  in  favor 
of  the  plidntiff.  Whereupon  the  defendant 
sued  out  this  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Uuer».  B.  R.  Cnrtia  and  Oeo.  Ii.  Kob- 
erts,  for  plaintiff  in  error: 

The  introduction  of  the  pebbling  roller  into 
the  Green  machine,  in  the  same  mode  and  for 
the  same  purpose  that  it  had  been  previously 
introduced  Into  the  analogous  Gamar  machiaeB. 
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is  not  such  a  new  combination  as  is  patentable, 
but  is  rather  a  double  use  of  the  pebbling  roller, 
or  a  double  use  of  the  Green  maiiehine. 

It  was,  therefore,  proper  and  material  to  sub- 
mit to  the  determination  of  the  Jury  in  lUs 
case  the  following  questions  of  fact: 

1.  Whether  the  pebbling  mller  itadf  was 
old  and  had  been  used  in  the  Gamar  machine. 

2.  Whether  the  Green  machine,  apart  from 
the  pebbling  roller,  was  old. 

8.  Whether  the  Gamar  machine,  as  leather 
finishing  machines,  was  analogous  to  the  Green 
Eoachine. 

4.  Whether  the  mode  of  introduction  of  the 
pebbling  roller  into  the  Green  machine  was 
substantially  the  same  as  in  the  Gamer  ma- 
chine, and  was  within  the  common  knowledge 
and  skill  of  machanics. 

6.  Whether  the  purpose  and  effect  of  the  nae 
of  the  pebbline  roller  in  the  Green  maciune 
was  substantially  the  same  as  the  purpose  and 
effect  of  its  prior  use  in  the  Gamar  machines, 
or  in  the  hand  devices. 

Such,  in  substance,  is  what  the  court  below 
was  prayed  to  instruct  the  jury;  and  if  the  Jury 
bod  found  all  the  facts  in  the  ofllrmative,  then 
the  court  should  have  ruled,  as  matter  of  law. 
that  the  first  claim  of  the  patent  of  theplaintiil 
below  was  void,  under  any  construction  that 
did  not  include,  as  an  essential  part  of  the  com- 
bination therein  claimed,  the  mechanical  de- 
vices for  alternately  raising  and  lowering  tlw 
table,  by  which  alone  it  is  made  to  differ  noia 
the  Green  machine;  and  that  the  defendant  be- 
low could  not  be  restrained  by  the  patent  of 
the  plaintiff  below  from  using  the  said  Green 
madbine  or  any  other  machine  sulistantiallylike 
it,  for  operating  the  pebbling  roller. 

This  aoctrine  is  uniformly  held  in  England, 
and  it  appears  to  be  the  settled  law  Si  this 
country,  although  the  decisions  upon  tlie  snb- 
ject  in  our  courts  are  not  so  recent  nor  so  nu- 
merous as  in  the  English  courts;  the  obviow 
reason  being,  that  the  scmtiny  of  the  United 
States  Patent  Office  has  been  lo  great  that  pat- 
ents have  rarely  Issued  for  supposed  Inventkn* 
of  this  character,  as  will  readily  be  perceived 
bf  reference  to  the  cases  appeded  from  the 
CJommissioner  of  Patents. 

Coch.ra'M  t.  IToferman,  Law's  IMg.,  488,  see. 
6;  Biuard  v.  Oreen,  Law's  Dig.,  488,  sec  8; 
Batoton,  ex  parte.  Law's  Dig.,  490,  sec.  S6; 
Wheeler,  et  parU,  Law's  Dig.,  490,  sec.  21; 
Orr,  ex  parte.  Law's  Dig.,  475,  sec.  13;  Btandg, 
ez  parte,  Law's  Dig.,  264,  sec.  6;  490,  sec.  88; 
Allen,  ex  parte,  Law's  Dig.,  254,  sec.  8:  AN), 
sec.  26;  Manh,  ex  parte.  Law's  Dig.,  aS4,  set 
9;  490,  sec.  27;  Berry,  ex  parte,  Law's  Dig., 
254,  sec.  10;  Bean  v.  Bmatbeood,  i  BUht.  406; 
Winant  v.  B.  B.,%  Story,  412;  Loehf.  Htgtu, 
Web.  Pat.  Cas.,  202;  Harwoodv.  Baihuv,  11 
H.  of  L.  Cos.,  654;  Begina  v.  OuOer,  8  Car.  * 
Kir.,  216;  Parkes  v.  Stetent,  L.  R.,  8  Bq. ,  888; 
Jordan  v.  Moore,  L.  R.,  1  C.  P.,  624:  ibr<MT. 
Mabon,  12  C.  B.  (N.  8.),  4H7:  16  C.  B.  (N.  &X 
141;  MoteMdM  ▼.  Greenwood,  11  Bow.,  248; 
Kaif  V.  MarehaU,  5  BIng.  (N.  C),  403;  JBbiatv. 
AtMt,  2  Stoiy.  190;  PAtOijMY.  Page.  24  How., 
164  (65  U.  8.,  XVI.,  68^;  Buek  t.  Hm,  6  tt 
of  L.  Cas.,  707;  Bottle  Bneelopt  Oo.  r.aigmir, 
6  C.  B.  (N.  8.),  164. 

Mr.  T.  It.  WakefleM.  for  defendant  in  er 
ror: 
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Patents  ue  to  be  cooRtraed  liberalljr  in  favor 
of  the  patentee;  eo  construed,  if  possible,  that 
tbe  inventor  fiball  have  the  benefit  of  what  be 
has  actually  invented,  if  he  has  invented  any- 
thing. 

CSimingy.  Burden,  15  How.,  369;  Pitts  v. 
Whitman,  2  Story,  621;  Carter  v.  Braintree 
Mfg.  Co.,  2  Story,  446;  Amet  v.  Howard,  1 
Sumn.,  485;  Byan  v.   Qoodwin,  3  Sumn.,  520. 

1.  A  patent  for  a  combination  of  elements  or 
parts  previously  known  in  a  machine  is  valid, 
if  the  result  produced  by  such  combination  is 
either  a  new  article  or  a  better  article,  or  a 
cheaper  article  to  the  public,  either  an  old  ef- 
fect, better  or  cheaper  or  a  new  one. 

Curt.,  67;  Crane  v.  Price,  6  Scott  (N.  R.), 
ZS»;Buek-v.  Bermanee,  1  Blatchf.,  404;  PUU 
V.  Whitman,  2  Story,  618,  «fcc.;  O'BeOly  v. 
Moree,  16  How.,  128;  McCormiek  v.  Seymour, 
2  Blatchf.,  248;  Furbuih  v.  Cook,  2  Pish.,  672; 
Fatter  y.  Moore,  1  Curt.,  291;  Wileon  v.  Bar- 
num,  2  Fish.,  685. 

It  is  not  important  whether  it  required  much 
or  little  thought,  study  or  experience,  to  make 
the  combination,  or  much  or  little  expense  to 
devise  and  execute  it;  and  it  is  decisive  that  a 
new  mode  of  operation  has  been  introduced,  if 
either  a  new  effect,  or  a  better  effect,  or  as  good 
an  effect  more  economically  attained,  is  pro- 
duced by  the  change. 

JPurbu»h  V.  Oook{tupra);  BarU  v.  Satoyer,  4 
Has.,  1;  DoeoH  v.  Brown,  1  Wood.  &  M.,  68; 
BuMelt  V.  Cowley,  Web.  Pat.  Cas.,  464. 

Tbe  effect  or  result  produced  by  the  two 
cambtnations  Is  a  practical  test  of  tbe  identity 
of  the  combinations,  and  the  patentablity  of 
the  plaintiff's  invention. 

Curt.  Pat.,  sees.  8,  9,  14, 15,  and  notet;  sees. 
380.  831,  and  notei;  BaU  v.  WOet,  2  Blatchf., 
200;  Law's  Dig.,  428. 

A  useful  new  result  implies  invention  in  tbe 
machine  to  produce  the  effect.  Furbush  v. 
Cook,  2  Fish.,  672. 

Mr.  Juttiee  Nelson  delivered  the  opinion 
of  the  court: 

TUs  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts. The  suit  was  brought  in  the  court 
below,  by  Woodman  against  Stimpson,  to  re- 
cover damages  for  an  infringement  of  a  patent 
granted  on  the  29th  March,  1864,  for  "a  new 
and  useful  machine  for  ornamenting  leather," 
as  stated  in  the  letters  patent.  In  the  specifl- 
cation  the  plaintiff  states  he  has  "  invented  a 
new  and  useful  improvement  in  boarding  or 
pebbling  leather,"  and  describes  how  this  proc- 
ess was  formerly  carried  on.    He  says: 

"  What  is  known  as  a  boarded  or  pebbled 
grain  or  finish  has  hitherto  been  given  to  leath- 
er by  what  is  called  the  boarding  operation, 
which  consists  in  doubling  tbe  skin  over  on  to 
itself  on  a  table  so  that  the  flesh  side  shall  be 
out,  and  then  forcing  or  rucking  one  part  over 
the  other,  in  different  directions,  by  means  of 
a  flat  cork  board,  which  breaks  or  wrinkles 
tbe  gnin  and  gives  it  a  rough,  checkered  or 
pebbled  appearance.  This  operation  is  per- 
formed by  hand,  and  is  very  slow  and  labori- 
ous, and  produces  only  one  particular  kind  of 
finish."  He  then  observes:  "The  nature  of 
my  invention,  therefore,  consists  in  producing 
this  '  pebbled '  or  '  boarded '  grain  or  finish  on 
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leather,  by  subjecting  it  to  the  pressure  of  a 
short  revolving  cylinder  or  roller  of  steel,  or 
other  suitable  metal,  having  the  reciuired  de- 
sign or  figure  engraved  or  sunk  on  lis  periph- 
ery. My  Improvement  further  consists  la 
combining  with  said  roller,  a  new  and  useful 
combination  of  mechanical  devices  for  carry- 
ing my  invention  into  practical  operation,  so  as 
to  accomplish  the  object  desired  with  great 
rapiditv  and  cheapness." 

He  further  observes:  "It  Is  obvious  that 
my  pebble  roller  may  be  combined  with  vari- 
ous mechanical  devices  whereby  it  can  be  rolled 
with  sufficient  pressure  over  a  skin  of  leather. 
I  will  now,  however,  describe  a  combination 
of  devices  which  I  find  to  answer  every  py- 
pose  required."  The  plaintiff  then  described 
with  great  minuteness  the  machine  and  every 
part  of  it,  and  closes  with  his  claims. 

First.  "  Boarding  or  pebbling  skin  or  leath- 
er by  means  of  a  single  short  cylinder  with  the 
requisite  pressure,  substantially  as  described." 

Second.  "I  also  claim  raising  and  lowering 
the  table,  'A,'  by  means  of  the  toggles,  '  Q, 
arm,  ' 8,'  springs, ' U,'arm,  'T,'  andcam, '  P,' 
or  their  equivalent,  substantially  as  set  forth 
and  for  the  purposes  described.' 

The  second  claim  is  not  in  the  case,  as  the 
arrangement  or  contrivance  is  not  found  in  tbe 
defendant's  machine.  The  first  is  the  only  one 
in  question. 

'That  is,  as  we  have  seen,  "  boarding  or  peb- 
bling" skins  or  leather  by  means  of  a  single 
short  cylinder  rolling  over  a  table  with  the  req- 
uisite pre8sure,EubetantiaIly  as  described ;  which 
means,  as  we  understand  the  claim,  finishing 
or  figuring  the  leather  by  means  of  a  revolving 
roller,  the  design  or  figure  engraved  or  sunk  in 
its  periphery,  and  worked  over  the  grain  of 
the  leaUier  by  the  use  of  the  machinery  de- 
scribed, or  by  machinery  substantially  like  it. 

Now,  it  is  admitted  in  the  bill  of  exceptions, 
that  evidence  was  given  on  the  trial  by  the  de- 
fendants, tending  to  show  that  prior  to  the 
plaintiff's  invention,  board  or  pebble  grain  or 
finish,  described  in  his  patent  as  produced  by 
him,  had  been  produced  on  leather  by  subject- 
ing it  to  the  pressure  of  a  short  revolving  cyl- 
inder of  steel  or  other  metal,  having  the  re- 
quired design  or  figure  engraved  or  sunk  on 
its  periphery,  and  rolling  over  a  table  on  which 
the  leather  was  placed;  and  that  the  said  re- 
volving figured  cylinders,  which  are  known  in 
the  case  as  "pebbling  rollers,"  were  operated 
with  tbe  requisite  pressure  by  means  of  hand 
devices. 

It  is  also  admitted  the  defendant  gave  evi- 
dence tending  to  show  that,  prior  to  the  plaint- 
iff's improvement,  there  was  known  and  used 
a  machine  which,  in  its  substantial  combina- 
tion or  arrangement  of  its  parts,  co  operating 
together  for  Uie  purpose  of  impressing  the  sur- 
face of  leather,  differed  in  no  material  respect 
from  the  machine  described  in  tbe  letters  pat- 
ent, whereof  a  model  was  produced,  except  in 
respect  to  the  mechanism  for  raising  and  low- 
ering a  table  (not  in  the  defendant's  machine), 
and  except  that,  instead  of  operating  a  short 
revolving  roller  like  the  plaintiff's,  having  a 
fissured  surface  for  the  puipose  of  producing  the 
pebbled  grain  on  leather,  it  operates  a  short  re- 
volving metallic  roller  having  a  smooth  surface, 
I  for  the  purpose  of  giving  to  the  leather  a  closer 
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natural  grain ;  that  this  was  the  only  diversity 
between  the  two  machines,  and  that  having 
the  smooth  roller,  instead  of  the  roller  with  the 
ornamental  surface,  made  no  difference  in 
the  substantial  combination  or  arrangement  of 
the  machinery  cooperating  together  in  said 
machines  for  the  purpose  of  doing  the  work. 
Now,  taking  this  evidence  as  thus  stated  in 
the  bill  of  exceptions,  it  will  be  seen  that  the 
only  difference  between  the  prior  machine  and 
the  plaintiff's,  in  its  combination  and  arrange- 
ment and  in  its  working  and  effect  upon  the 
leather  is,  that  the  metallic  roller  in  the  former 
had  a  smooth,  and  in  the  latter  a  figured  sur- 
face. In  all  other  respects,  the  two  machines 
wetv  the  same.  But,  as  also  appears  in  the 
biH  of  exceptions,  this  figured  revolving  roller 
was  old,  and  the  use  of  U  in  pebbling  leather 
was  also  old  and  well  known.  Neither  the 
plaintiff  nor  the  defendant  could  claim  any 
hf^  to  it  as  inventors. 

The  same  pebbled  gtidn  and  finish  as  de- 
scribed in  plaintiff's  patent  bad  already  been 
produced  on  leather  by  subjecting  it  to  a  pres- 
sure while  rolling  over  the  table  on  which  the 
leather  was  placM;  but  this  pressure  was  pro- 
duced by  means  of  hand  devices. 

The  field  of  invention  was  open  to  any  person 
to  construct  new  devices  or  machinery  by  means 
of  which  to  operate  this  old  instrument  in  "  peb- 
bling leather,"  in  the  language  of  the  patentee 
in  this  case,  "  so  as  to  accomplish  the  object  de- 
sired, with  greater  rapiditv  and  cheapness." 
And  this  the  plaintiff  woula  have  accomplished 
by  his  machine,  if  he  had  not  been  anticipated. 
But  thecase  admits  that  the  evidence  was  given, 
tending  to  show  that  the  device  or  machine 
he  has  patented  for  the  purpose,  so  far  as  used 
by  the  defendant,  was  tlie  same  as  the  Oreen 
nuchine,  which  was  prior  in  date. 

We  are  now  prepared  to  look  at  the  second 
instruction  to  the  jury,  prayed  for  by  the  de- 
fendant, which  is:  "If  they  find  that  the 
form  of  the  surface  of  the  roller  in  the  plaint- 
iff's machine  is  not  material  to  the  mechanical 
action  of  the  roller  in  combination  with  Uie 
other  devices,  and  their  arrangements  by  wliich 
the  roller  is  moved,  the  leather  supported,  and 
the  pressure  made;  and  if  they  find  that  be- 
fore the  plaintiff's  invention  a  machine  was 
known  and  used,  not  differing  substantially 
from  the  plaintiff's  madiine  in  any  other  re- 
spect, but  having  a  roller  for  giving  a  finish 
to  the  leather,  the  surface  of  this  roller  was  dif- 
ferent from  that  specifically  shown  and  de- 
scribed in  plaintiff's  patent;  and  if  they  find 
that  before  the  plaintiff's  invention,  rollers 
having  such  a  surface  as  the  plaintiJEf's  sub- 
stantially, were  known  and  used  in  other  ma- 
chines for  the  same  purpose,  the  plaintiff's 
patent  for  the  first  claim  is  void." 

This  prayer  is  somewhat  involved  and  ob- 
scured by  too  much  verbiage;  but  when  an- 
alyzed and  understood,  it  was  clearly  war- 
ranted and  supported  by  the  evidence,  and 
should  have  been  given. 

In  substance  it  fi,  if  the  jury  should  find  that 
the  figured  roller  in  the  plaintiff's  machine  was 
not  material  to  the  mechanical  action  of  the 
roller  in  the  combination  and  arrangement  of 
the  machineiy  by  which  it  was  moved,  the 
leather  supported,  and  the  pressure  made;  and 
if  they  find  that  t>efore  the  plaintiff's  a  madiine 
8C9 


was  known  and  in  use  similar  to  his,  except  that 
the  surface  of  the  roller  was  smooth;  and  if 
they  find  tliat  before  the  plaintiff's  invention 
figured  rollers  were  known  and  used  in  otlier 
machines  for  the  same  purpose,  then  the  plaint- 
iff's first  claim  was  void.  In  otlier  words  and, 
in  short,  if  the  plaintiff's  machine  had  been 
anticipated  in  every  part  of  its  constraction  ex- 
cept the  figures  or  designs  on  the  roller,  whicb 
roller  was  old.  he  was  not  entitled  to  recover. 
This  instruction  was  refused,  which,  for  the 
reasons  already  stated,  we  think  was  error. 

There  is,  also,  another  ground  upon  which 
we  think  this  instruction  should  have  been 
^ven.  Assuming  the  plaintiff  to  have  been  an- 
ticipated in  the  construction  of  bis  machine  in 
every  part  of  it,  except  that  the  prior  madbine 
used  a  smooth  revolving  roller,  and  the  plaint- 
iff a  figured  one,  but  which  figured  roller  had 
been  used  for  pebbling  leather  bv  pressure,  and 
was  well  known,  all  of  which  t&e  jury  would 
hnve  been  warranted  in  finding,  the  engraving, 
or  stamping  of  the  figure  upon  the  surface  of 
the  smooth  roller,  or  Uie  substitution  of  the  oM 
figured  roller  for  the  purpose,  required  no  in- 
vention ;  the  change  with  the  existing  knowl- 
edge in  the  art  involved  simply  mwshwniail 
skill,  which  is  not  patentable. 

JudgmerUrmetted.    Venire  de  novo. 

Mr.  JutUee  CUfbrd,  dinaenting: 

Inventions  secured  by  letters  patent  are  prop- 
erty and,  as  such,  thev  are  under  the  protection 
of  the  Oonstitution  of  the  United  States  and  the 
laws  of  Congress.  When  duly  secured  in  that 
way  the  patentee  acquires  the  exclusive  right, 
if  the  invention  is  a  machine,  to  make  and  use 
the  same  and  to  vend  it  to  others  to  be  used  dur- 
ing the  entire  term  for  which  it  was  granted,  aa 
provided  by  law.  Vested  with  that  exclusive 
right  he  may  have  an  action  on  the  case  to  re- 
cover damages  against  any  person  who  infringes 
his  exclusive  right;  and  on  the  trial  of  the  case. 
to  the  jury  he  may  introduce  his  letters  patent 
in  evidence,  and  when  so  introduced  the letten 
patent  afford  a  prima  faeie  presumption  that  the 
patentee  is  the  origioal  and  first  inventor  of 
what  is  therein  described  as  his  improvement; 
and  the  defendant,  if  he  denies  that  proposition, 
takes  the  burden  to  establish  the  amrmative  of 
the  general  issue  or  of  the  notices  filed  in  tliat 
behSf.     A^/atoam  Co.  v.  Jordan  [ante,  178]. 

Letters  patent  bearing  date  the  39th  of  March, 
1804.  were  granted  t6  the  plaintiff  for  a  new 
and  useful  Improvement  in  boarding  and  peb- 
bling leather,  which,  aa  described,  consists  in 
giving  to  the  surface  of  the  leather  a  checkered 
or  pebbled  appearance  bv  subjecting  the  leather 
on  the  finished  side  to  the  pressure  of  a  short, 
engraved  revolving  cylinder  or  roller,  made  of 
steel  or  other  suitable  metal,  having  the  required 
design  or  figure  engraved  on  the  periphery  of 
the  device.  My  improvement,  saya  tfa«  pMent- 
ee,  condsts  in  combining  with  said  roller  a  ocr- 
tain  new  and  useful  comhinatiou  of  mechanical 
devices  for  carrying  my  invention  into  practical 
operation,  so  as  to  accomplish  the  object  deaiRd 
with  great  rapidity  and  cheapness. 

Nothing  can  be  plainer  than  is  the  meaning 
of  those  two  passages  in  the  apeciflcatioa,  the 
substance  of  which  is  here  reproduced.  In  tlie 
first  passage  he  describes  the  result  or  effect 
which  his  Invention  will  produce,  and  in  tbt 
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second  he  gives  a  terse  general  description  of 
the  invention  itself,  allenng  that  it  consists  in 
combining  with  the  roller  a  certain  new  and 
naef  ol  combination  of  devices  to  accomplish  the 
work.  Had  the  patentee  stopped  there  the 
speciflcation  might  perhaps  have  been  regarded 
as  wanting  that  full,  clear  and  exact  description 
of  the  invention  which  is  required  by  the  6th 
section  of  the  Patent  Act.    6  Stat,  at  L.,  119. 

But  the  patentee  did  not  stop  there,  as  fully 
appears  by  what  immediately  follows  in  the 
speciflcation.  On  the  contrary,  he  gives  a  mi- 
nute description  of  the  roller,  and  then  proceeds 
to  describe  the  several  mechanical  devices  to  lie 
combined  with  the  roller,  and  which,  as  he 
says,  will  answer  every  purpose  to  produce  the 
required  effect;  and  in  conclusion  he  gives  a 
muinte  description  of  every  element  composing 
Uie  organized  machines  described  in  the  patent 
as  it  was  issued. 

Exact  description  is  also  given  of  the  several 
devices  composing  the  apparatus  for  raising 
and  lowering  the  table  on  which  the  leather  is 
placed  88  it  IS  subjected  to  the  operation  of  the 
pebbling  instrument.  Such  an  apparatus  is  es- 
sential to  the  effective  operation  of  the  machine, 
as  the  table  must  be  raised  in  order  that  the 
leather  may  be  sublected  to  the  pressure  of  the 
roller  or  pebbling  instrument  as  it  passes  over 
the  upper  surface,  and  it  must  also  be  lowered 
in  order  that  the  arm  to  which  the  pebbling  in- 
stniment  is  attached  may  pass  back,  and  it  Is 
obvious  that  the  contrivance  is  ingenious  and 
naefaL 

What  the  patentee  claims  is  as  follows :  First, 
boarding  or  pebbling  skins  or  leather  by  means 
of  a  single  short  cylinder  rolling  over  a  table 
with  the  requisite  pressure  substantially  as  de- 
scribed. Striking  out  the  words  '  'substantially 
as  described,"  it  might  be  contended  that  the 
claim  is  for  the  effect  and  not  for  the  means  by 
which  the  effect  is  produced,  but  such  a  con- 
8tructi<Hi  cannot  he  maintained  for  a  moment, 
aa  it  would  be  contrary  to  the  settled  rules  of 
law  everywhere  applied  in  such  cases. 

Patents  for  inventions  are  not  to  be  treated  as 
mere  monopolies  and,  therefore,  as  odious  in  the 
law,  but  they  are  to  receive  a  liberal  construc- 
tion, and  under  a  fair  application  of  the  rule 
that  they  be  construed  ut  rei  magit  valeai  quam 
ptrtat.  Hence  where  the  claim  immediatelv 
follows  the  description,  it  may  be  construed, 
says  Curtis,  in  connection  with  the  explanations 
contained  in  the  specification,  and  be  enlarged 
or  restricted  acconlingly.  Curt.  Pat.,  sec.  226; 
TurriU  t.  R.  B.,  1  Wall.,  610  [68  U.  8.,  XVIL, 
672];  Ryan -7.  Goodwin,  8  Sumn.,  620. 

Construed  in  view  of  that  rule,  it  is  dear,  to  a 
demonstration,  that  the  first  claim  of  a  patent  is 
for  the  means  described  in  the  speciflcation  for 
aooomplishing  the  effect,  which  is  the  exact 
Tiew  taken  of  the  claim  by  the  presiding  Justice 
in  the  court  below. 

Strike  out  the  second  claim  and  it  might  be 
contended  that  the  first  claim  covers  the  whole 
invention,  including  the  apparatus  for  raising 
and  lowering  the  table  as  well  as  the  combina- 
tion of  devices  for  pebbling  the  leather,  but  the 
whole  speciflcation  must  he  construed  together, 
and  when  so  construed  it  is  clear  that  the  claims 
were  intended  to  be  distinct,  as  the  second 
claim  not  only  specifies  the  "raising  and  lower- 
ing of  the  table,  but  it  also  includes  by  name 
SeelO  WAUk 


every  one  of  the  described  devices  to  perform 
that  office. 

Giving  due  weight  to  these  considerations,  it 
is  as  clear  as  anything  can  be  that  the  first  claim 
of  the  patent  is  a  claim  for  a  combination  of 
the  described  mechanical  devices,  with  a  roller 
for  carrying  the  invention  into  practical  opera- 
tion, and  for  accomplishing  the  described  re- 
sult by  the  described  means,  excluding  the  ap- 
paratus for  raising  and  lowering  the  table, 
which  is  included  in  the  second  clum.  Le  Boy 
V.  TaOiam,  22  How., 182  [68  U.  8.,  Xyi.,866]. 

Influenced  by  these  considerations,  I  dissent 
from  the  opinion  of  the  court,  because  it  adopts 
an  erroneous  construction  of  the  patent,  and  one 
utterly  at  variance  with  the  whole  tenor  of  the 
specification  and  the  language  of  the  claim. 

Some  attempt  was  made  at  the  trial  to  show 
that  the  invention  of  the  plaintiff  was  super- 
seded bv  the  machine  of  Oarnar,  or  by  that  of 
Green,  but  the  attempt  was  an  utter  failure, 
and  the  jury  found  the  issue  in  favor  of  the 
plaintiff.  Questions  of  fact  are  certainly  for 
the  jury,  and  it  is  too  plain  for  argument  that 
the  finding  of  the  jury  cannot  be  revised  here 
under  a  bill  of  exceptions.  Suppose,  however, 
it  were  otherwise,  still  it  would  be  impossible 
to  come  to  any  other  conclusion  than  that  their 
finding  is  right. 

Take  the  Garnar  machine,  which  is  the  first 
in  order  as  the  evidence  is  exhibited  in  the  bill 
of  exceptions.  Evidence  was  introduced  by  the 
plaintiff,  showing  not  only  that  the  machine 
differed  from  the  machine  of  the  plaintiff,  but 
that  it  operated  in  a  substantially  different  man- 
ner, and  produced  a  substantiaUy  different  ef- 
fect upon  the  leather,  which  must  be  obvious, 
upon  comparing  the  two  machines,  to  everyone 
bavine  any  acquaintance  upon  the  subject. 
Equally  decisive  evidence  was  also  introduced 
by  the  plaintiff  showing  that  the  Green  machine 
did  not  supersede  his  patent.  Among  other 
things  the  plaintiff  proved  that  the  figuring  In- 
strument described  m  that  patent  was  not  a  re- 
volving instrument,  but  an  instrument  for  rub- 
bing the  leather,  as  appears  by  the  model ;  that 
the  adaptation  of  the  pebbling  roller  to  that 
machine,  so  that  the  same  could  be  practically 
used  therein,  would  require  invention  and  was 
not  within  the  common  knowledge  and  skill  of 
mechanic,  and  that  a  figured,  rotating  cylinder, 
such  as  is  described  in  the  plaintiff's  patent,  had 
not,  in  fact,  been  introduced  and  operated  ia 
that  machine  prior  to  the  plaintiff's  invention. 

Remark  upon  the  question  of  infringement  is 
not  neces8ary,a8  that  issue  was  found  by  the  jury 
for  the  plaintiff,  and  there  is  no  exception  call- 
ing for  any  review  of  the  instructions  given  by 
the  court. 

Suggestion  is  made  in  the  opinion  just  read 
that  perhaps  the  judgment  might  be  reversed 
upon  the  ground  that  the  invention  was  not 
patentable.  Many  v.  Jogger,  1  Blatchf.,  872; 
wabur  V.  Beeeher,  2  Blatchf.,  132.  Patented 
inventions  which  are  not  new  and  useful,  or 
which  did  not  require  any  invention  as  com- 
pared with  what  existed,  and  was  in  use  before, 
may,  doubtless,  be  held  invalid  on  ttiat  account, 
but  the  question  whether  a  particular  invention 
is  new  and  usef  ul,or  whether  it  did  require  any 
invention  to  produce  it,  as  compared  with  what 
existed  before,  are  everywhere  admitted  to  be 
questions  of  fact  for  the  jury,  and  certainly  no 
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such  question  is  open  here  for  the  determination 
of  this  court  under  this  bill  of  exceptions.  Cur- 
tis, Pat.,  sec.  41;  Lowdl  v.  Lewit,  1  Mas.,  183; 
Winan»  v.  R.  B.  Co.,  2  Blatchf.,  297;  Bedford 
V.  Hunt,  1  Mas.,  802;  HcUl  v.  WUes,  2  Blatchf., 
194.  Such  a  remark  cannot  htdve  been  well 
considered,  as  the  authorities  are  all  the  other 
way;  but  if  it  were  otherwise  the  bill  of  excep- 
tions shows  that  the  flndiog  of  the  jury  was 
right,  as  it  appears  that  the  pebble  finish  can 
be  made  cheaper  and  better  by  the  plaintiff's 
machine  than  by  any  other  machine  or  instru- 
ment known  in  the  trade,  which  is  a  complete 
answer  to  lx)th  suggestions. 

Valuable  as  the  property  of  the  plaintiff  in 
this  invention  is,  I  cannot  concur  in  the  judg- 
ment which  assignR  It  to  an  infringer.  Most 
modem  patents  are  for  new  combinations  of  old 
elements,  just  like  the  present  one,  but  many  of 
them  are  of  great  utility,  and  they  are  as  much 
within  the  protection  of  the  patent  law  as  those 
of  any  other  class.  Union  Sug.  Rtf.  ▼.  Mat- 
t/iieuen,  2  Fish.,  695.  Buch  patents  being  for 
the  combination  only,  no  one  can  be  held  lia- 
ble for  infringing  the  invention  unless  it  be 
shown  that  the  infringer  uses  all  of  the  elements 
which  compose  the  combination,  showing  that 
the  public  have  the  most  ample  security  that 
nothing  will  be  protected  by  the  patent  except 
what  was,  in  fact,  invented  by  the  patentee. 
Piouty  V.  Rvgglet,  16  Pet,  341;  Canery.  Hyde, 
16  Pet.,  -520;  iHimpmn  v.  R.  R.,  10  How.,  346; 
Barrett  v.  BaU,  1  Mas.,  477;  Horn  t.  Abbott, 
2  Story,  194. 

Where  an  Invention  is  for  distinct  combina- 
tions which  are  separable,  and  where  it  em- 
braces two  distinct  improvements,  one  havine 
respect  to  the  operative  part  of  the  machine  and 
the  other  to  the. motive  power,  it  is  entirely 
competent  for  the  commissioner  to  grant  sepa- 
rate claims  for  the  two  combinations  in  the 
same  patent,  or  he  may,  under  existing  laws, 
grant  separate  patents  for  each  combination,  if 
It  is  new  and  produces  a  new  and  useful  result. 

Two  combinations  are  embraced  in  this  pat- 
ent: one  coneisiting  of  a  combination  of  certain 
described  mechanical  devices  with  the  roller  to 
do  the  work  of  pebbling  the  leather;  the  other 
consists  of  the  described  combination  to  raise 
and  lower  the  table ;  and  the  one  last  named  is 
admitted  to  be  new  and  useful  and,  therefore, 
valid,  but  the  opinion  of  court  surrenders  the 
first  one  to  infringers,  and  of  course  the  prop- 
erty of  the  inventor  is  rendered  of  no  value. 

Cited-i3  Wall.,  663 :  92  U.  S~  358 ;  M  U.  S.,  11)6 ;  106 
V.  8.,  5T2;  lOT  U.  S.,  653 :  111  C.  8.,  490 ;  4  Clifr.,  188, 
251 ;  9  Blatobf.,  635;  16  Blatchf.,  138. 


THE  SHIP  BLACKWALL,  HER  TACKLE, 
CARGO,  BTC,  James  Crbakt,  Claimant, 
Appt., 

9. 

THE  8ANCELIT0  WATER  AND  STEAM 
TUG  COMPANY  amd  GEORGE  CLARK. 
(See  8.  C,  '•  The  BlacHuieU."  10  Wall..  1  15.) 

Salvage  suits,  who  may  bring — owners  of  tug — 
corporation — action  by  part  of  saivors. 

Salvage  suits  may  be  promoted  In  the  name  of 
the  master,  or  of  the  owners  and  master. 

The  owners  ot  a  tuff,  whlcb  assisted  In  extin- 
guishing a  Are  on  a  ship,  are  entitled  to  salvage. 

870 


All  who  engaged  tn  the  eoterprise  and  materially 
contributed  to  the  saving  of  the  property,  are  en- 
titled to  share  tn  the  salvage. 

Salvors  are  not  deprived  of  a  remedy,  becaoas 
another  set  of  salvors  neglect  or  refuse  to  Join  tai 
the  suit. 

Owners  nf  a  vessel  can  maintain  a  salvage  suit, 
although  they  do  not  personally  participate  In  the 
salvage  service. 

Corporations,  as  the  owners  of  vessels,  whether 
•all  vessels  or  steamers,  may  maintain  a  salvage 

HUlt. 

Where  the  libelants  were  not  the  sole  salvors, 
and  the  sum  decreed  is  for  the  whole  servloe,  the 
decree  will  be  reversed  on  tbatground. 
[No.  174.J 

Argued  Apr.  14, 1870.     Decided  Apr.  SO,  1870. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

This  was  a  libel  filed  in  the  District  Court  of 
the  United  Stales  for  the  District  of  California, 
by  the  owners  and  master  of  the  steam  tng 
Goliah,  to  recover  for  a  salvage  service  ren- 
dered by  the  said  steam  tug.  The  facts  as 
stated  in  the  opinion  of  the  district  court  were 
briefly  as  follbws: 

Ahout  three  o'clock  in  the  morning  of 
Aug.  24,  the  British  ship,  Blackwall,  then  at 
anchor  in  this  harbor,  was  discovered  to  be  on 
fire.  Shortly  afterwards,  the  alarm  was  com- 
municated to  the  shore  and  the  fire  department 
of  the  city  called  out. 

As  soon  as  the  cause  of  the  alarm  waa  ascer 
tained,  the  chief  engineer  of  the  fire  depart 
ment,  with  officer  Gordon  of  the  harbor  police, 
proceeded  to  the  steam  tug,  Goliah,  then  lying 
at  Broadway  wharf,  and  having  roused  the 
person  in  charge,  requested  him  to  fire  np 
without  delay,  in  order  that  the  engines  might 
be  conveyed  on  the  tug  to  the  burning  vessel. 

This,  after  a  few  moment's  hesitation,  arising 
no  doubt  from  reluctance  to  act  without  ordets, 
he  proceeded  to  do.  Messengers  were  dis- 
patched to  the  captain  and  engineeta  of  the 
tug  who  were  asleep  at  their  houses,  and  every 
effort  made  to  get  steam  on  the  tug  as  quickiy 
as  possible. 

'The  captain  and  engineer  where  aroused  and 
at  once  repaired  to  the  wharf.  It  being  found 
impracticable  for  the  tug  to  go  into  the  slip 
where  the  fire  engines  Uy,  two  of  the  latter 
were  brought  around  to  Broadway  wharf,  and 
taken  across  the  deck  of  the  steamboat,  Ante- 
lope and  on  the  tug,  with  commendable  prompt- 
itude and  skill. 

About  six  o'clock  the  tug,  with  two  engines 
on  board,  together  with  the  firemen,  etc,  at- 
tached to  them,  moved  out  of  the  slip  and  in  a 
few  minutes  were  alongside  the  ship.  The 
fire  had,  by  this  time,  made  considerable  prog- 
ress. The  house  on  deck  between  the  fore 
and  mizzen  masts  was  on  fire,  and  the  flames 
were  mounting  nearly  half  way  to  the  lopa. 

The  ship  was  also  burning  hetween  decks, 
where  the  flre  orignated.  The  officers  and 
crew,  though  assisted  by  a  party  from  the  U. 
S.  Ship  Lawrence,  having  found  all  attempts 
to  snbdue  the  flames  abortive,  had  desisted 
from  further  efforts  and  had,  a  few  momeott 
before  The  Goliah  arrived,  left  the  vessel  with 
tiieir  effects  in  small  boats. 

Without  speedy  assistanoe,  the  total  deatmc- 
tion  of  the  ship  and  cargo  was  inevitable.  The 
measures  of  tlie  firemen  and  officers  of  the  tng 
were  taken  with  great  skill  and  energy. 
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The  horn  of  the  engine  was  charged  as  the 
tug  approached  the  vessel,  and  as  aeon  as  she 
was  near  enough  four  streams  were  directed 
upon  her.  The  tug,  without  hesitation  or 
delay,  was  made  fast  alongside  The  Black  wall. 
The  firemen  almost  instantly  mounted  her  rails, 
went  thence  to  her  forecastle,  and  from  thence 
to  her  deck,  sweeping  the  latter  with  four 
powerful  streams,  by  which  the  fire  was 
speedily  controlled.  They  then  descended  to 
her  between  decks,  and  in  a  little  more  than 
half  an  hour  the  flames  were  entirely  extin- 
guished. 

Her  anchor  was  then  weighed  by  the  advice 
of  the  captain  of  the  tusr,  and  the  vessel  was 
towed  to  the  flats  near  Vallejo  Street  wharf. 

The  value  of  the  vessel  and  cargo  salved, 
was  about  $100,000. 

The  value  of  the  lug  was  about  |50,000. 

The  value  of  the  property  was  large.  It 
was  saved,  not  merely  from  imminent  peril, 
but  from  certain  destruction. 

The  service  was  rendered  without  hesitation 
and  with  energy  and  skill. 

The  chief  risk  incurred  by  the  tug  was  from 
the  falling  of  the  masts  or  spars  of  the  vessel. 
An  accident  of  this  kind  might  have  proved 
disastrous  to  the  tug,  and  perhaps  to  many  on 
board. 

The  tug  was  not  the  sole  salvor;  without  her 
assistance  the  Are  engines  would  have  been 
powerless  to  save  the  ship;  but  without  them 
the  tog's  aid  would  have  been  ineffectual. 

The  district  court  decreed  in  favor  of  the 
libelants,  and  entered  a  judgment  for  $10,000 
and  costs. 

!%«  decree  having  been  affirmed,  on  appeal, 
by  the  circuit  court,  the  case  is  now  here  on 
appeal. 

Mr.  a.  B.  Ooodricht  for  appellant; 

The  libel  is  propounded  and  signed  by 
George  Clark,  master  of  The  Goliah,  who,  as 
be  teatifles,  does  not  claim  for  himself.  He  al- 
lows bis  name  to  be  used  for  the  t)eneflt  of  the 
owners,  who  did  not  personally  perform  any 
service.and  who  cannot  be  regarded  as  salvors, 
although  under  some  circumstances  they  may 
receive  compensation  for  the  use  and  risk  of 
tbeir  property.  Clark  cannot,  having  no  in- 
terest, maintain  the  suit  for  others  who  may 
have  an  interest  in  his  name,  or  jointly  with 
those  with  whom  the  interest  may  be. 

FuOMm  V.  McCarthy,  1  H.  of  L.  Cas.,  719. 

See,  also.  The  Charist,  1  Newb.,  839,  where 
some  of  the  salvors  declined  asserting  a  claim 
for  salvage  compensation,  tbeir  proportion  will 
not  accrue,  either  to  the  benefit  of  their  co- 
salvors,  or  to  the  owners  of  the  saving  vesssel. 
Tbe  decision  in  this  case  is  fully  sustained  by 
the  authorities. 

The  fire  department  does  not  claim  for  itself 
or  its  membera.  If  the  service  of  the  depart- 
mant  was  performed  in  the  execution  of  its 
pablic  doty,  no  compensation  as  salvage  can 
be  made  to  it  or  for  its  use.  In  the  case  at  bar, 
m  ahown  in  the  record,  the  presumption  is  that 
tiM  MTvice  was  in  the  execution  of  its  duty. 
TlMre  is  nothing  in  the  decree  or  in  the  opinion 
Ol  the  district  judge  to  rebut  this  presumption. 
Btbartv.  Lrogan,  10  Pet.,  120. 

"Rie  decree  of  the  district  judge  affirmed  by 
tbe  circtdt  court,  is  joint  in  favor  of  the  master 
nd  owneiB  of  the  tug.  and  cannot  be  sustained, 
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unless  both  make  claim  and  are  entitled  to  re- 
cover.   The  master  disclaims. 

The  service  by  which  the  fire  was  extin- 
guished was  performed  by  the  fire  department 
of  San  Francisco,  in  the  discharge  of  its  public 
official  duties.  The  vessel  was  in  a  position  to 
be  under  the  surveillance  of  the  harbor  police, 
by  one  of  which  tbe  fire  was  discovered.  The 
engineer  of  the  fire  department  seized  upon  the 
tug  (no  resistance  nor  objection  being  made), 
and  used  the  same  for  the  transportation  of  his 
engines  and  men,  with  and  by  which  the  serv- 
ice was  accomplished. 

All  persons  who  are  under  any  legal  obliga- 
tion, express  or  implied,  to  render  assistance, 
are  not  entitled  to  salvage.  Conkl.  Adm.  Jur., 
274. 

If  the  owners  of  The  Gloliah  are  entitled  to 
compensation,  they  are  so  entitled,  not  as  salv- 
ors, but  owners  of  property,  and  for  the  use 
of  the  boat  employed  in  a  transportation  serv- 
ice, taking  into  consideration  in  connection 
therewith,  any  actual  loss  which  the  boat  may 
have  sustained,  and  the  risk  of  injury  attend- 
ing the  service,  in  the  ascertainment  of  which 
the  court  will  not  indulge  mere  possible  con- 
jectures or  speculations.  Island  Oily,  1  Black, 
129(M  U.  8.,  XVII.,  73). 

Where  the  owners  af  a  vessel  are  entitled  to 
participate  in  the  compensation  for  a  salvage 
service,  the  usual  rule  in  admiralty  is,  to  give 
them  one  third  of  the  sum  awarded  for  the  en- 
tire service. 

The  owner'sclaim  to  participate  in  the  salvage 
reward,  rests  always  upon  the  risk  and  damage 
to  which  his  property  is  or  may  be  exposed, 
and  on  no  other  ground.  Strictly  speaking, 
salvage  is  the  reward  of  those  who  engage  in 
the  salvage  service,  and  is  participated  In  only 
by  those  who  actually  effect  the  same.  The 
owners  of  the  vessel  are  admitted  to  participate 
in  the  reward  by  courts  of  admiralty,  upon 
equitable  considerations,  both  that  the  vessel  is 
usually  an  efficient  instrument  in  the  service, 
and  because  of  the  riiik  to  which  his  property 
may  be  thus  subjected. 

Ihe  Vine.  2  Hagg.,  1;  Th«  Charlotte,  8  W. 
Rob.,  72;  Maton  v.  Blaireau,  2  Cranch,  240. 

It  is  evident  from  the  facts  shown  in  the 
record,  and  from  the  opinion  of  the  district 
judge,  that  the  sum  fixed  as  compensation  for 
salvage  includes  the  entire  service  which  was 
granted  by  the  fire  department,  as  well  as  the 
transportation  service  of  the  tug.  If  this  is 
not  the  fair  import  $10,000  (ten  per  cent,  upon 
the  supposed  value  of  the  ship  and  cargo)  is 
manifestly  an  erroneous  and  excessive  allow- 
ance to  the  owners  of  the  tug  for  the  service 
which  it  performed. 

The  owners  of  the  steam  tug,  in  their  libel, 
aver  that  the  boat,  its  master  and  crew,  per- 
formed the  entire  salvage  service.  They  must 
prove  this,or  thelibel,not  having  been  amended 
or  reformed,  it  is  respectfully  submitted,  should 
be  dismisHed.  As  they  do  not  aver  themselves 
to  have  been  co-salvors,  they  cannot  recover  as 
such.  The  issue  presented  by  the  pleadings  is 
an  entirety  of  service  rendered  by  the  libelants, 
when  in  fact  only  a  slight  proportion  thereof 
was  rendered  by  the  steam  tug.  the  value  of 
which  is  not  distinctly  in  issue,  and  there  is 
nothing  before  the  court  by  which  it  can  be  ap- 
portioned. 
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MaUxmum  t.  CUiyton,  13  Moore,  P.  C,  198; 
Ziwattiv.  Lam&r,  12  Moote,  P.  C,  831. 

These  cases  show  that  the  rule  requiring  the 
allegation  and  proof  to  correspond,  is  rigidly 
adhered  to  in  admiralty.  They  were  cases  of 
collision,  but  the  principle  is  equally  applicable 
to  cases  of  salvage. 

OrMT.  Tamuend,  4  Mas.,  541;  Tfis  Sarah 
Ann,  i  Sumn.,  208;  The  Towan.  3  W.  Rob., 
209;  ITie  Prineeu  Alice,  8  W.  Rob.,  142. 

Meitn.  H.  A.  Wise  and  J.  8.  WiM,  for  ap- 
pellees: 

Are  we  salvors  ? 

A  salvor  is  one  who,  without  any  particular 
relation  to  a  vessel  in  distress,  proffers  useful 
service  and  gives  it  as  a  volunteer  adventurer, 
withoutanypre-ezistingcoveDantthatconnected 
him  with  the  duty  of  employing  himself  for  the 
preservation  of  the  vessel. 

The  Wane  v.  Byer.  2  Paiqe,  181. 

Had  we  any  particular  relation  to  the  vessel 
in  distress?  Did  we  proffer  useful  service?  Did 
we  proffer  it  as  a  volunteer  adventurer?  Who 
could  have  compelled  us  to  go,  if  we  had  re- 
fused? Were  we  compelled,  or  did  we  go  vol- 
untarily? Was  there  any  preexisting  covenant 
that  connected  us  with  the  duty  of  employing 
ourselves  for  the  preservation  of  the  vessel  ?  If 
salvors,  what  is  salvage?  "Salvage  is  an  allow- 
ance for  goods  or  boat  from  danger,  fire,  pirates 
or  enemies." 

Lea  V.  The  Aleaeander,  2  Paine,  406. 

To  entitle  to  salvage,  there  need  not  be  risk 
of  life,  expenditure  of  money,  or  the  application 
of  any  extraordinary  means;  but  may  be  exclu- 
sively a  case  of  skill. 

Im  v.  The  Alexander  {tupra.) 

Was  there  ever  a  more  skillful  feat  than  that 
of  taking  land  fire  engines  out  to  a  burning  ves- 
sel? A  novel  and  efficient  feat,  which  not  only 
required  forthought  and  skill,  but  involved  risk 
of  property  and  life,  the  expenditure  of  money 
in  repair  and  was,  assuredly,  a  resort  to  extraor- 
dinary means  of  succor. 

As  to  proportion  for  derelicts,  it  is  from  one 
third  to  one  half. 

Bovoe  V.  The  Brig,  1  Mas.,  877;  Hindry 
T.  PriteiUa,  Bee,  1;  L'Eiperanee,  1  Dod., 
46. 

In  the  case  of  The  Baltimore.  2  Dod.,  186. 
£800  out  of  £1,900  was  awarded.  This  wx>uld 
give  OS  upwards  of  $40,000.  In  the  case  of  7%e 
Aid,  1  Hagg.,  84,  a  tenth  was  allowed  to  boats. 
In  The  Albion,  SHagg.,  255,  nearly  a  fourth 
and  costs  was  allowed,  and  other  sums  to  other 
vessels.  A  fifth  was  allowed  TlieBranken  Moor, 
8  Hagg.,  878.  In  this  case  the  court  said  the 
underwriters  would  not  have  underwritten'the 
ship  for  fifty  per  cent.  See,  also,  The  Medora, 
2  W.  Rob.,  60,  which  was  a  case  of  mere  towage, 
where  £600  was  allowed.  The  Isabella,  8  Hagg. , 
487. 

In  the  case  of  a  derelict,  where  a  claimant  ap- 
pears generally,  from  a  third  to  a  half  is  allowed. 
The  modem  cases  give  about  a  third.  T?ie 
Thetu,  2  Enapp,  410. 

But  in  the  case  of  The  Jonge  Battiaan,  5  C. 
Rob. ,  823,  two  thirds  were  allowed.  See,  also. 
The  ItabeUa,  8  Hagg.,  427,  which  is  a  strong 
case.  See,  also.  The  Theli*,  8  Hagg.,  228;  2 
Enapp,  4Sid,  where  expenses,  £39,  (MO  out  of 
£107,000,  were  allowed.  These  cases  make  al- 
lowances far  in  excess  of  the  allowance  In  this 

872 


case,  and  that,  too,  where  the  destruction  of  the 
property  was  not  so  certain. 

Carrying  out  the  principle  of  encouraging  en- 
terprise as  much  as  possible  to  save  propo^, 
which  is  a  great  public  benefit,  the  English  Oov- 
emment  encour^ed  steamers. 

The  Baikes,  1  Hagg.,  246;  The  Lorulon  Mer- 
chant, 8  Hagg.,  401. 

Steam  vessels  usually  belong  to  great  and  opo- 
lent  companies,  and  are  fitted  out  at  great  cost, 
and  they  allow  a  larger  reward  to  them. 

The  P»rth,  8  Hagg.,  416;  ITie  Sumaz.S  Hagg., 
839. 

It  is  a  ruling  principle,  to  give  a  large  reward 
when  the  property  is  large,  and  vice  terta. 

3  Hagg.,  321;  Th€  WiHiam  Beek/ord,  8  C. 
Rob., 865;  TheCliflon,aahgg.,l20;Theliaikei, 
1  Hagg.,  246. 

If  Uiese  ingredients,  as  stated  above,  are  the 
essentials  of  salvage,  are  they  not  embraced  in 
our  claims  for  salvage,  and  are  we  not  entitled 
to  a  good  reward? 

In  considering  salvage  cases,  the  primair  ob- 
ject is  the  danger  of  the  property  saved,  its 
value,  and  the  assistance  actually  rendered.  The 
secondary  object  is,  the  risk  to  salvors  and  their 
property,  the  skill,  time  employed,  and  other 
collateral  circumstances. 

Vide  The  Traxieler,  3  Hagg.,  371;  7%t  London 
Merchant.  8  Hagg.,  394. 

Promptitude  in  rendering  assistance  is  the 
principal  ingredient. 

The  City  of  Edinburgh,  3  Hagg.,  884;  The 
Spheriod,  3  Monthly  Mag..  285. 

These  cases  would  give  much  more  than  is 
allowed. 

In  salvage  cases  the  exact  reward  is  not  the 
proper  test;  a  considerable  reward  should  heal- 
lowed. 

The  Sarah,  1  C.  Rob.,  818.  n. 

The  proportion  given  depends  on  value.  The 
BUnden  HaU,  1  Dod..  428;  The  Waterloo,  % 
Dod.,  442;  The  Baiket,  1  Hsgg.,  246. 

We  have  searched  for  salvage  cases  where 
ships  were  saved  from  fire,  but  nave  found  bat 
one.  It  is  very  strong  for  us,  however.  3%« 
Dalphoe,  1  Kewb.,  413. 

The  reason  perhaps  is,  that  ships  are  usually 
at  wharves  when  destroyed,  in  which  cases  they 
are  not  salvage  cases;  or  when  at  sea,  they  an 
usually  totally  destroyed,  when  they  woiud  be 
salvage  cases,  if  saved. 

As  to  the  amount  of  salvage;  it  rests  in  the 
sound discretionof  thecourt.  Theappellateconrt 
will  not  incline  to  reverse  the  decree  of  the  ooort 
below  on  the  question  of  salvage,  where  the  dis- 
cretion has  been  fairly  exercised,  and  no  undue 
information  of  the  rate  of  salvage  has  been  re- 

Tyton  V.  Pryor,  1  Oall.,  188;  see,  also.  The 

*tZ,  4Wheat,»8. 

As  the  allowance  of  salvage  necessarily  rests 
very  much  in  the  discretion  of  the  court,  it  is 
hardly  possible,  in  many  cases,  that  different 
courts,  exerci8ingindependentjudgment,Bhoald 
arrive  at  precisely  the  same  conclusion.  Each 
may  exercise  the  most  enlightened  discretion, 
and  yet,  from  the  necessary  diflereaoes  of  the 
human  mind,  they  may  differently  adjust  the 
salvage  to  those  circumstances.  On  this  account 
it  has  always  been  the  dispoeition  of  the  appel- 
late courts  of  the  United  States  in  salvage  caaee. 
to  discourage  appeals  as  mischievous  and  ex- 
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pensive  to  all  parties  and,  therefore,  th^  gea- 
erally  adhere  to  the  rate  of  Balvage  allowed  in 
the  court  from  which  the  appeal  is  taken,  un- 
less the  evidence  clearly  calls  for  a  different  pro- 
portion. The  Shnukms,  1  Sumn.,  314;  ThsDal- 
phot,  1  Newb.,  412. 

As  to  proportion  for  salvage,  see,  also,  TTie 
Grout,  2  W.  Rob.,  294;  The  Meg  Merraiet,  8 
Hagg..  846,  n.  2;  TheUnited Kingdom,^  Hagg., 
401.  n.  1;  Ea/rl  Gray,  8  Hagg.,  864;  The  Isabel 
la,  8  Hagg., 428;  Indu^ry,  8  Hagg.,  203;SiMMa!, 
8  Hagg.,  889;  Adventure,  8  Cranch,  321;  .Sand 
Y.Elmra.  Gilp.,  60-67. 

Clark  does  not  decline  asserting  his  claim, 
even  the  awkward  and  unsuspecting  reply  given 
by  him  to  an  ingenious  question  of  opposing 
counsel,  to  wit:  "My  name  is  used  in  the  libel; 
it  is  for  the  use  of  the  SaneeHta  Water  Co. ;  I 
claim  no  interest."  The  record  shows  that  he 
is  asserting  a  claim  as  against  The  Blackwall. 
True,  he  says  that  he  wul  not  claim  an  interest 
in  the  salvage,  as  against  his  employers,  buthe, 
nevertheless,  asserts  a  claim  to  him  as  salvor, 
both  in  the  libel  and  in  his  testimony  as  against 
The  Blackwall.  He  asserts  that  he  is  entitled, 
as  against  The  Blackwall,  to  reward  as  salvor, 
and  the  question  heretofore  and  still  presented 
is:  whether  he  is  or  not.  If  he  was,  judgment 
must  have  been  for  libelants.  It  is,  indeed, 
strange  that  counsel  deny  the  fact  that  he  is  as- 
serting his  claim  as  against  their  ship,  when  he 
appears  on  the  record  and  states  in  the  libel  that 
he  does  assert  it,  and  judgment  has  been  twioe 
rendered  in  his  favor.  As  to  the  interest  he  will 
claim  in  claims  asserted  and  allowed,the  oppos- 
ing counsel  and  court  have  nothing  to  do  with 
it.  His  expression  that  he  cldmed  no  interest, 
arose  from  private  obligations  moving  between 
him  and  his  employers. 

The  Blackwall  is,  undoubtedly,  indebted  to 
George  Clark,  master,  for  salvage.  He  asserts 
the  debt.but  disclaims  any  interest  in  it,  as  it  is 
assigned  to  the  Company,  as  it  were.  He  claims 
a  recovery  on  his  own  account  as  against  The 
Blackwall.  This,  therefore,  is  not  the  case  con- 
templated in  the  charge,  which  referred  to  a 
case  where  some  salvors  do  not  appear  to  de- 
cline or  assert  a  claim.  Clark  appears  to  assert 
as  against  The  Blackwall.  The  libelants  no- 
where allege  an  entirety  of  salvage  service,  al- 
though they  alone,  on  appellants  own  state  of 
facts,  are  entitled.  If  the  Are  department  had 
-wished  to  intervene  for  its  interest,  it  might  have 
done  so  in  this  suit.  '  Appellants  sa^  it  had  no 
claim  to  salvage.  If  not,  why  join  m  this  libel? 
If  it  had,  were  we  compelled  to  wait  for  them 
to  join  us,  and  are  we  to  be  defeated  in  our  suit 
because  it  did  not?  Perhaps  it  only  did  its  duty, 
as  appellants  allege.  Then  it  had  no  salvage 
claim.  The  tug  certainly  did  more  than  its  duty. 
No  issue  of  entirety  of  service  on  part  of  libel- 
ants has  been  joined.  Cases  cited  by  appellants 
are  not  in  point. 

Mr.  Juitiee  CUfFord  delivered  the  opinion 
of  the  court: 

Salvage  is  claimed  by  the  libelants,  as  own- 
en  of  the  steam  tug,  doliah,  for  services  rend- 
ered by  the  steam  lug,  her  master  and  crew, 
OS  the  24th  of  August,  1867,  in  saving  the  ship 
Blackwall  and  her  cai^o,  then  lying  at  anchor 
In  the  harbor  of  San  Francisco.  They  allege 
that  the  ship  was  on  fire ;  that  the  cargo  as  well 
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as  the  ship  was  in  great  danger,  and  that  both 
would  have  been  destroyed  had  it  not  been  for 
the  exertions  of  the  steam  tug,  her  master  and 
crew;  and  the  master  and  crew  went  with  the 
steam  tug  to  the  assistance  of  the  ship,  and  that 
they  succeeded,  after  great  trouble  and  great 
risk  to  the  tug,  in  quelling  and  subduing  the 
flames,  and  that  they  then  towed  the  ship  to  a 
place  of  safety. 

Information  that  the  ship  was  on  fire  was 
communicated  to  the  master  of  the  steam  tug  by 
one  of  the  deck  hands  of  the  tug,  and  he  went 
immmediatelv  to  the  slip  where  she  was  lying, 
in  order  to  give  directions  to  the  men  on  boara 
to  kindle  up  the  fires  and  put  on  steam;  biit  he 
found,  on  arriving  there,  that  one  of  the  harbor 
police  had  been  there  before  him,  and  that  he 
had  made  a  similar  request,  and  that  the  fire- 
man of  the  tug  had  started  the  fires  for  the  par- 
pose  of  putting  on  steam. 

Two  persons  were  sent  to  the  ship,  which  was 
lying  at  anchor  in  the  harbor,  some  seven  or 
eight  hundred  yards  from  the  wharves,  to  see  if 
there  was  any  chance  to  extinguish  the  flames, 
and  they  reported  that  the  ship  might  be  saved. 
Bhe  was  an  English  ship  of  twelve  hundred 
tons  burden,  and  she  was  ready  to  sail  for  her 
port  of  destination  with  a  cargo  consisting  of 
thirty-eight  thousand  five  hundred  and  one 
sacks  of  wheat,  valued  at  $60,000,  and  she  was 
lying  at  anchor  where  the  water  was  eight  or 
ten  fathoms  in  depth.  They  discovered  the 
flre  at  four  o'clock  in  the  morning,  and  at  six 
or  a  quarter  past  that  hour,  they  proceeded  to 
to  the  ship  in  the  steam  tug,  having  previously 
taken  on  board  two  steam  fire  engmes,  each 
weighing  five  tons,  with  the  engineer  and  sev- 
eral firemen  belonging  to  each  engine,  and  the 
chief  engineer  of  the  flre  department,  making 
twenty  persons,  including  the  master  and  crew 
of  the  steam  tug.  Both  engines  were  well  sup- 
plied with  hose,  and  they  nad  on  board  a  con- 
siderable supply  of  fresh  water.  When  the 
steam  tug  reached  the  shin  those  on  board  had 
become  discourf^ed,  and  there  were  ten  or 
twelve  boats  around  the  ship  taking  off  the  crew, 
but  the  boats  were  utterly  unable  to  do  any- 
thing towards  extinguishing  the  flre. 

Commanded,  as  all  on  board  the  steam  tug 
were,  by  her  master,  the  first  act,  after  running 
alongside,  was  to  fasten  a  stern  line  to  the  main 
chains  of  the  ship,  so  as  to  lie  across  the  tide  on 
the  port  side  of  the  ship.  At  that  time  the  flre 
seemed  to  be  between  decks,  but  the  houses  of 
the  ship  on  deck  were  also  on  fire.  Great  ap- 
prehension was  felt  lest  the  foremast  should 
fall,  as  it  was  on  flre  between  decks,  and  the 
flames  had  extended  to  the  deck  and  twenty 
feet  up  the  mast.  Her  bulwarks  were  also  on 
fire,  and  the  master  of  the  tu^  deemed  it  neces- 
sary to  cut  away  the  port  ngging  attached  to 
tha't  mast  to  prevent  it  from  falling  across  the 
steam  tug.  They  put  the  engines  in  operation 
promptly,  putting  four  streams  of  water  on 
the  ship,  and  by  those  means  extinguished  the 
flre  in  an  hour,  the  firemen  working  the  engines 
under  the  command  of  their  respective  engin- 
eers. Some  of  the  persons  present  advised  the 
master  of  the  steam  tug  to  unshackle  and  slip 
the  anchor;  but  he  insisted  that  it  could  be 
saved,  and  it  was  hoisted  on  board  the  ship  by 
the  windlass. 

Promptness  and  efficiency  characterized  the 
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conduct  of  all  engaged  in  peTfonningthe  serrice 
throughout  the  transaction,  and  the  Bteam  tug, 
as  soon  aa  the  fire  was  subdued  and  extinguished, 
took  the  ship  in  tow  and  proceeded  with  her  to 
the  adjacent  flats,  and  left  her  there  in  safety  in 
charge  of  her  master  and  crew. 

I.  Certain  preliminary  objections  are  made 
by  the  appellants  to  the  maintenance  of  the  suit, 
which  will  be  first  considered  before  proceeding 
to  examine  the  merits.  Those  objections  are  as 
follows:  (1)  That  the  master,  having  no  interest 
in  the  claim,  is  improperly  joined  in  the  suit. 
(2)  That  the  libelants  have  no  just  claim  to  com- 
pensation, as  the  salvage  servico  was  performed 
by  the  members  of  the  Are  department.  (S)  That 
the  service  having  been  performed  by  the  mem- 
bers of  the  fire  department,  in  pursuance  of  a 
public  duty,  they  are  not  entitled  to  any  com- 
pensation as  salvage.  (4)  That  the  decree,  in- 
asmuch as  it  is  joint,  in  favor  of  the  master  as 
well  as  the  owners  of  the  steam  tu^,  is  erroneous, 
because  the  master  makes  no  claim  to  recover 
any  compensation  for  his  services. 

1.  Salvage  suits  are  frequently  promoted  by 
the  master  alone,  in  behalf  of  himself  and  the 
owners  and  crew,  or  in  behalf  of  the  owners  and 
crew,  or  the  owners  alone,  without  making  any 
claim  in  his  own  behalf,  and  the  practice  has 
never  led  to  any  practical  difficulty,  as  the 
whole  subject,  in  case  of  controversy,  is  within 
the  control  of  the  court.  Much  examination 
was  give&to  the  question  as  to  proper  parties, 
in  a  salvage  suit  decided  at  the  last  term,  in  a 
case  where  the  owners  of  the  steamer  rendering 
the  service  were  an  incorporated  company,  and 
by  reference  to  the  authorities  cited  in  the  opin- 
ion of  the  court  in  that  case  it  will  be  found 
that  the  suitis  frequently  promoted  in  the  name 
of  the  master,  or  of  the  company  and  master,  as 
in  this  case.     Tlie  Camanche  [ante,  897]. 

Many  other  cases  of  like  import  might  be  re- 
ferred to,  but  it  must  suffice  to  say  that  the 
court  is  of  the  opinion  that  the  suit  is  well 
brought.  The  Gommander-in  Chief ,  1  Wall.,  51 
[68  U.  S  ,  XVII.,  611]:  Houseman  v.  Ttus  K. 
CaroUna,  16  Pet.,  49;  The  Commerce,  1  Black, 
674  [66  U.  B.,  XVII.,  107];  McKintay  v.  Mor- 
fith,  21  How.,843  [62  U.  S.,  XVI..  100];  2Pttr8. 
Ship..  870. 

2.  Service,  undoubtedly,  was  performed  by 
the  members  of  the  fire  department;  but  it  is  a 
mistake  to  suppose  that  service  was  not  also 
performed  by  the  steam  tug,  as  it  is  clear  that 
without  the  aid  of  the  steam  tug  and  the  services 
of  her  master  and  crew  the  members  of  the  fire 
company  would  never  have  been  able  to  reach 
the  ship  with  their  cninnes  and  necessary  ap- 
paratus, or  to  have  subdued  the  flames  and  ex- 
tinguished the  fire.  Useful  services  of  any 
kind  rendered  to  a  vessel  or  her  cargo,  exposed 
to  any  impending  danger  and  imminent  peril 
of  loss  or  damage,  may  entitle  those  who  render 
such  services  to  salvage  reward. 

Persons  assisting  to  extinguish  a  fire  on  board 
a  ship,  or  assisting  to  tow  a  ship  from  a  dock 
where  she  is  in  imminent  danger  of  catching 
fire,  are  as  much  entitled  to  salvage  compensa- 
tion as  pei-sons  who  render  assistance  to  prevent 
a  ship  from  being  wrecked,  or  in  securing  a 
wreck,  or  protecting  the  cargo  of  a  stranacd 
vessel.  Tlie  Bmilie,  1  Spinks,  188;  Eastern 
Monarch,  Lush.,  81;  Tlie  Tee»,  Lush.,  505; 
Williams  &  Bruce.  Adm.  Prac,  92. 


Salvage  is  the  oompenaation  allowed  to  per- 
sons by  whose  assistance  a  ship  or  her  cargo  has 
been  saved,  in  whole  or  in  put,  from  impend- 
ing peril  on  the  sea,  or  in  recovering  such  |M0|>- 
erty  from  actual  loss,  as  in  case  of  shipwreck, 
derelict,  or  recapture.  Success  is  enential  to 
the  claim;  as  if  the  property  is  not  Hved.  or  if 
it  perish,  or  in  case  of  capture  if  it  is  not  mUken, 
no  compensation  can  be  allowed.  More  than 
one  set  of  salvors,  however,  may  contribute  to 
the  result,  and  in  such  cases  all  who  engaged  in 
the  enterprise  and  materially  contributed  to  the 
saving  of  the  property,  are  entitled  to  share  in 
the  reward  which  the  law  allows  for  such  mer- 
itorious service,  and  in  proportion  to  the  nature, 
duration,  risk,  and  value  of  the  service  ren- 
dered. iVtrrrMv.  ittoTuiCtty.  1  Cliff.,  220;  n« 
Bartley,  Swab.,  198;  The  Pride  of  Cattadm, 
Brown.  &  Lush.,  209;  2  Para.  Ship..  279. 

Salvors  are  not  deprived  of  a  remedy  becaoK 
another  set  of  salvors  neglect  or  refuse  to  join 
in  the  suit,  nor  will  such  neglect  or  refusal 
benefit  the  libelants  by  giving  them  any  claim 
to  a  larger  compensation,  as  the  non-proaecution 
by  one  set  of  salvors  Inurea,  not  to  the  libel- 
ants prosecuting  the  claim,  but  to  the  owners  of 
the  property  saved.  Evan*  ▼.  The  Uharin, 
Xewb.,  339;  2  Pars.  Ship.,  301. 

Cases  may  also  be  found  where  co-salvon 
who  neglected  to  appear  and  become  parties  to 
the  suit  until  the  decree  was  pronounced,  were 
allowed  to  petition  the  court  for  such  com- 
{)ensation  out  of  the  fund  in  the  registry  of  the 
court,  and  where  their  claim  received  a  favor- 
able ad  judication.  The  Henrjf  Eubank,  ISama., 
400;  Rob.  Adm..  85;  The  Oamanehe  {ante.  397]. 

8.  Important  service,  unquestionably,  was  per- 
formed by  the  members  of  the  fire  depart- 
ment, but  as  they  are  not  parties  to  this  suit  it 
is  not  necessary  to  determine  whether  they 
would,  under  the  circumstances  of  this  case,  be 
entitled  to  a  salvage  reward.  Pilots,  under 
some  circumstances,  may  become  salvors,  ami 
cases  may  be  imagined  where  firemen  perhaps 
might  come  within  the  same  rule,  but  the  qoes- 
tion  not  being  before  the  court  no  opinion  ia 
expressed  upon  the  subject. 

i.  Comment  upon  the  form  of  the  decree  ia 
unnecessary,  as  it  has  already  been  determined 
that  the  joinder  of  the  master  with  the  ownen 
of  the  ship  was  not  error  for  which  the  decree 
should  be  reversed,  as  the  distribution  of  the 
fund  is  within  the  control  of  the  court.  Ex- 
ceptions of  the  kind,  if  the  claimant  intends  to 
rely  on  the  same,  should  lie  made  in  the  dis- 
trict court,  where  the  pleadings  may  be  amended. 
T/ie  Camanehe  [eupra]. 

Objection  is  also  nude  that  the  owners  of  t 
vessel  cannot  promote  asalvagesuit  unless  they 
participate  in  the  salvage  service;  nor  if  ibe^ 
promote  such  a  suit,  that  they  cannot  partici- 
pate in  the  reward  decreed  for  the  salvage 
service  except  for  the  risk  and  damage  to  whi& 
their  property  was  exposed  in  rendering  the 
salvage  service.  Such  an  objection  was  made 
in  the  case  of  ITie  Camanate,  before  cited, 
but  the  court  overruled  the  objection,  and  that 
ruling  is  adopted  and  applied  in  this  case. 

Beyond  doubt  remuneration  for  salvage  aerv- 
ice  is  awarded  to  the  owners  of  veeseU  on  ac- 
count of  the  danger  to  which  the  service  ex- 
poses their  property,  and  the  risk  which  they 
run  of  loss  in  suffering  their  vessels  to  engage 
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in  audi  perOous  undertakings,  but  it  is  not  ad- 
admitted  Uist  tlie  amount  of  the  allowance 
most  be  reduced  on  that  ground.  Corpora- 
tions, as  the  owners  of  vessels,  whether  sail 
▼eaaels  or  steamers,  may  promote  a  salvage  suit, 
and  it  makes  no  difference  in  that  respect 
wlietber  they  were  present  or  absent,  provided 
it  appears  that  the  vessel  employed  was  well 
manned  and  equipped  for  the  service.  The 
Idand  City,  1  Black.  121  [68  U.  8.,  XVII.,  70] ; 
8.  C,  1  Cliff.,  210,  219,  221;  Rob.  Adm.,  104. 

II.  Nothing  remains  to  be  considered  but  the 
question  whether  the  amount  awarded  in  the 
court  below  to  the  libelants  was  correct.  Steam 
▼eiselR  are  always  considered  as  entitled  to  a 
liberal  reward,  not  only  because  the  service  is 
usually  rendered  by  a  costly  instrumentality, 
bat  because  the  service  is  In  general  rendered 
with  greater  promptitude  and  is  of  a  more  ef- 
fectud  character.  Courts  of  admiralty  usually 
consider  the  following  circumstances  as  ibd  main 
ingredients  in  determining  ibe  amount  of  the 
reward  to  be  decreed  for  a  salvage  service:  (1) 
The  labor  expended  by  the  salvors  in  rendering 
the  salvage  service.  (2)  The  promptitude, 
akill.  and  energy  displayed  in  rendering  the 
service  and  saving  the  property.  (8)  The  value 
of  the  property  employed  by  the  salvors  ren- 
dering the  service,  and  the  danger  to  which 
such  property  was  exposed.  (4)  The  risk  in- 
currea  by  the  salvors  in  securing  the  property 
from  the  impending  peril.  (5)  The  value  of 
tbe  property  saved.  (6)  The  degree  of  danger 
from  which  the  property  was  rescued. 

Compensation  as  salvage  is  not  viewed  by  the 
admiralty  courts  merely  as  pay,  on  the  principal 
of  a  ^antum  meruit,  or  as  a  renumeralion  pro 
opere  et  labore,  but  as  a  reward  given  for  peril- 
ous services,  voluntarily  rendered,  and  as  an 
inducement  to  seamen  aud  others  to  embark  in 
such  undertakings  to  save  life  and  property. 
Wms.  &  Bruce,  Adm.  Prac.,  116;  2  Pars.  Ship., 
282. 

Public  policy  encourages  the  hardy  and  ad- 
renturous  mariner  to  engage  in  these  laborious 
and  sometimes  dangerous  enterprises,  and  with 
a  view  to  withdraw  from  him  every  temptation 
to  embezzlement  and  dishonesty,  the  law  allows 
bim,  in  case  he  is  successful,  a  liberal  compensa- 
tion.    OrommUv.  Theldand  City,  lClia.,228. 

Minute  description  of  the  circumstances  at- 
tending the  service  rendered  by  the  lilwlants  is 
given  in  the  opinion  of  the  district  judge,  which 
H  exbilrfted  in  full  in  the  record,  ana  we  refer 
to  tliat  as  a  satisfactory  statement  of  all  the 
material  facts  in  the  case,  and  we  concur  with 
bim  in  the  conclusion  that,  without  speedy  as- 
sistance the  total  destruction  of  the  ship  and 
cargo  was  bevitable;  that  the  measures  for  re- 
Itef  taken  by  the  officers  of  the  steam  tug,  and 
by  the  firemen,  were  characterized  by  great  skill 
and  energy,  but  the  repetition  of  the  details  of 
thoee  measures  beyond  what  has  already  been 
stated,  is  unnecessary.     Suffice  it  to  say  the 

nes  were  extinguished  in  an  hour  or  less,  and 

I  property  to  the  value  of  $100,000,  including 

■el  and  cargo,  was  raved.  Success  attended 
tbdr  efforts,  and  it  is  evident  that  the  services 
were  in  a  high  degree  meritorious,  as  a  total 
loss  of  the  ship  and  cargo  must  have  been  the 
Musequence  of  any  considerable  additional  de- 
taf.  Those  who  embarked  in  the  enterprise 
Sc'urpi  d  considerable  danger  from  the  fire,  in 
BhIOWaix. 


laying  alongside  of  the  burning  vessel,  and  also 
from  the  risk  that  the  mast  would  fall  in  con- 
sequence of  the  fire  between  decks.  Dangers  of 
the  kind  were  apparent,  and  there  were  others 
apprehended  which  proved  not  to  be  real. 

Viewed  in  the  light  of  all  the  circum<>tanRos, 
as  they  are  exhibited  in  the  record,  our  con- 
clusion is  that  the  amount  allowed  is  nn  more 
than  a  just  salvage  compensation  for  the  entire 
service  performed  by  the  firemen  and  the 
steam  tug,  her  officers  and  crew,  but  it  must  be 
remembered  that  the  libelanta,  to  wit:  the  steam 
tug,  her  officers  and  crew,  were  not  the  sole 
salvors,  and  it  is  clear  that  the  sum  decreed  is 
for  the  whole  service.  Whether  the  fire  de- 
partment might  or  might  nut  have  been  joined 
in  the  libel  is  not  a  question  in  this  case.  They 
were  not  mode  parties  to  the  libel,  and  conse- 
quently their  claim,  if  any,  was  not  before  the 
court,  and  the  decree  must  be  reversed  on  that 
ground. 

Our  conclusion  is,  that  a  moiety  of  the  amount 
allowed  as  salvage  belongs  to  the  lit>elant8,  and 
we  express  no  opinion  whether  the  other  moiety 
may  or  may  not  be  claimed  by  the  fire  depart- 
ment; but  if  not,  then  it  inures  to  the  ship- 
owners. 

Decree  reverted,  and  the  cause  remanded,  with 
direetion*  to  enter  a  decree  for  the  Ubelants  in  the 
»um  of  Jive  thousand  dollars,  aith  costs,  in  the  Dis- 
trict and  Circuit  Courts,  and  with  interest  from 
the  date  of  lite  former  decree. 

Clted-101  U.  S.,  387 ;  108  0.  S.,  357 ;  2  Hujrhes,  43 ; 
6  Hughes,  337, 417. 


UNITED  STATES,  Claimant  of  (500  Bales 
of  Cotton,  the  Cargo  of  the  Schooner  L.  S. 
Davis,  Appt., 

V. 

ALEXANDER  M.  DOUGLAS. 

(See  8.  C, "  The  Davit,"  10  Wall.,  tS-28.) 

U,  8.  property  subject  to  Hen  for  salcage — lien 
cannot  be  enforced  by  suit. 

Persona]  property  of  the  United  States  on  board 
a  vessel  for  tmasportatlon  from  one  point  lo  an- 
other, Is  subject  to  alien  for  salvage  services  ren- 
dered Id  saving  the  property. 

Such  a  lien  cannot  be  enforced  where  it  is  neces- 
sary, in  order  to  do  this,  to  bring  a  suit  araiost  the 
Dnited  States. 

The  lien  for  salvage  can  only  be  enforced  by  the 
courts  in  a  proceeding  which  does  not  need  a  proc- 
ess against  the  United  States  and  which  does  not 
require  that  the  property  shaii  be  taken  out  of  the 
poasesslnnof  the  United  states. 

A  iXMsesslon  wbiuh  protects  the  goods  from  the 
process  of  the  court  must  be  an  actual  possoasion 
and  not  a  mere  constructive  posaessiun. 

Where  goods  were  deli  vered  to  the  master,  and  he 
contracted  to  deliver  them  to  the  agent  of  the  IJnit- 
ed  States  in  New  Yoric,  the  po8sea6i(>a  of  the  master 
of  the  vessel  was  not  the  possession  of  the  Uoltod 
States. 

[No.  189.] 
Submitted  Apr.  17, 1870.  Decided  Apr.  SO,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Nora.— I/<e«  /./r  repairs  and  nece»garie»,  and  for 
salBOi/e  aiul  freight;  pmeeeiilntjH  in  rem  for.  see 
wite  to  Blaine  v.  the  Charles  Carter,  8  U.  S.  (4 
Crancb),  338. 
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The  libel  in  this  case  was  filed  in  the  court 
below  by  the  appellee,  on  behalf  of  himself  and 
others,  to  enforce  a  claim  for  salvaee  against 
six  hundred  bales  of  cotton,  belonging  to  the 
United  States  and  the  schooner,  L.  8.  Davis, 
in  which  said  cotton  was  being  transported  to 
New  York.  The  said  court  found  that  the 
services  of  the  the  libelant  were  salvage  services, 
and  that  he  was  entitled  to  the  sum  of  $19,750 
therefor,  of  which  sum  $18,750  should  be  paid 
on  account  of  the  cotton  and  $1,000 onaccount 
of  the  schooner.  The  court  held,  however,  that 
no  lien  in  law  existed  against  the  cotton,  as  it 
was  the  property  of  the  United  States,  and  dis- 
missed the  libel  except  as  to  the  schooner. 

The  circuit  court,  on  appeal  by  the  libelant, 
affirmed  this  decree  as  to  the  amount  of  salvage 
allowed,  and  revened  it  as  to  the  relief  of  the 
cotton  from  payment  of  salvage,  holding  the 
cotton  as  well  as  the  schooner  subject  to  a  lien 
for  the  salvage  decreed.  Whereupon  the  United 
States  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Musrt.  E.  R.  Hoar,  Attg  Oen.,  and  W.  A. 
FUtd,  Attt.  Atty-Oen.,  for  appellant: 

The  only  question  raised  here  is;  whether 
cotton,  the  property  of  the  United  States,  saved 
from  peril  when  in  the  course  of  bein^  trans- 
ported on  the  high  seas  to  its  port  of  destination, 
to  be  delivered  to  an  agent  of  the  United  States 
there,  is  liable  to  be  proceeded  against  in  the 
District  Court  of  the  United  States  by  a  libel  in 
admiralty,  for  salvage  contribution, without  the 
consent  of  any  afflcer  of  the  United  States  hav- 
ing been  obtained  to  such  proceedings. 

In  the  case  of  The  Siren  (ante,  129),  this  court, 
after  saying  that  it  is  a  familiar  doctrine  of 
the  common  law,  that  the  salvor  cannot  be  sued 
in  his  own  court  without  his  consent,  that  this 
doctrine  is  equally  applicable  to  the  supreme 
authority  of  the  United  States;  that,  therefore, 
they  cannot  be  subjected  to  le^  proceedings 
at  law  or  in  equitv  without  their  consent;  and 
that  whoever  institutes  such  proceedings  must 
bring  his  case  within  the  authority  of  some  A.ct 
of  Congress,  says:  "The  same  exemption  from 
judicial  procedure  extends  to  the  property  of 
the  United  States  and  for  the  same  reasons.  As 
justly  observed  by  the  learned  judge  who  tried 
this  case,  there  is  no  distinction  between  suits 
against  the  government  directly,  and  suits 
against  its  property." 

The  United  States,  in  the  fourth  article  of  its 
answer  to  the  libel,  excepted  to  the  jurisdiction 
of  the  district  court  over  said  cargo  of  cotton, 
because  it  was  the  property  of  the  United  States 
and  could  not  be  made  subject  to  process  in 
that  court,  nor  to  the  compulsory  exaction  of 
salvage  therefrom  by  the  process  or  decree  of 
that  court;  and  that  exception  and  claim  in  this 
suit  the  United  States  has  never  abandoned. 

The  cases  on  this  question  are  all  collected  in 
the  opinion  of  the  Supreme  Court  of  Massa- 
chusetts by  Mr.  Justice  Qn,jtaBrigg$  v.  Light- 
boats,  11  Allen,  158,  and  they  show  by  decisive 
weight  of  authoritT,  that  in  the  absence  of  any 
statute  permittingit,  the  property  of  the  United 
States  is  not  liable  to  judicial  process  in  rem. 

To  cite  The  U.  8.  v.  Wild»r,  3  8umn.,  308  aa 
an  authority,  is  to  confound  the  lien  with  the 
remedy;  or  to  confound  the  remedy  by  retain- 
ing a  tiling  in  possession  when  the  possession 
876 


is  lawfully  acquired,  with  the  remedy  by  jndi- 
cial  process  against  a  thing  not  in  poaacMion; 
and  in  the  English  suits  against  government 
property,  the  Qovemment  authorized  the  oonrt 
to  take  jurisdiction.  Otherwise  the  oonrt  de- 
clined It,  as  fully  appears  in  the  opinion  in 
Briggi  v.  Lightboat,  11  Allen.  158. 

Meeirt.  Beebe  and  C.  Doaohae,  for  ap- 
pellee: 

The  mere  fact  of  the  ownership  of  the  oottnn 
as  merchandise,  by  the  United  States,  in  the  act 
of  carrying  to  the  port  of  destination  for  the 
purpKOse  of  a  market,  does  not  exempt  it  from 
lien  in  case  of  salvage  services.  So  held  by  the 
court  below,  and  ciung  SSumn.,  808;  6  Hogan, 
246;  1  Pars.  Mar.  L.,  824;  3  Pars.  Mar.  L.,  639; 
Marv.  Wreck,  sec  133;  I%e  Wnidad,  7  Wheat., 
288. 

This  cotton  being  in  the  pooseKion  of  the 
carrier,  and  the  service  of  saving  the  vessd  and 
cargo  being  a  joint  one  and  to  be  apporttoned 
between  the  vessel  and  cargo,  it  was  l^ffUy 
necessary  that  such  apportionment  should  be 
made  before  delivery,  that  being  the  only  way  it 
could  be  done. 

Ko  effort'  was  made  to  take  the  cotton  out  of 
the  possession  of  the  United  States,  and  to  ia- 
lerfere  with  its  ownership  or  title,  when  the 
court  below  was  asked  to  adjust  the  salvage  on 
general  average  prindplee.  The  United  Sates 
required  some  act  to  get  possession  of  the  cot- 
ton, and  had  to  apply  to  the  court  for  it,  and 
must  do  justice,  before  it  is  delivered  and  the 
court  has  the  right,  in  handing  the  property  to 
it,  to  annex  the  payment  of  salvage. 

The  judgment  in  this  case  in  the  circuit  is  re- 
ferred to  and  afilrmed  by  this  court,  already  m 
the  case  of  The  Siren  (ante,  13i»),  where  the 
court  expressly  refers  to  and  adopts  the  de- 
cision as  laid. 

Mr.  JuiHee  Miller  delivered  the  opinion  of 
the  court: 

Two  questions  are  raised  by  the  record  in  this 
case,  both  or  which  are  of  importance. 

The  first  is:  whether  personal  property  of  the 
United  States  on  board  a  vessel  for  transporta- 
tion from  one  point  to  another,  is  subject  to  a 
lien  for  salvage  services  rendered  in  saving  the 
property. 

The  second  is:  under  what  circumstances,  if 
any,  can  the  lien  be  enforced,  if  one  exists? 

Of  the  first  proposition  there  does  not  seem 
to  be  any  reasonable  doubt,  upon  a  view  of  the 
authorities.  Brown  v.  Btapyleton,  4  Bing.,  119; 
The  Marquis  of  Huntley,  8  H^g.,  348;  TU 
Lord  Nebon,  Edw.  Adm.,  79;  The  U.  8.  v. 
Wilder,  3  Sumn.,  308;  The  Siren  [ante.  18»). 
are  all  cases  in  which  maritime  liens  are  recog- 
nized and  enforced  against  the  property  of  the 
Supreme  Oovernment,  the  liens  having  their  in- 
ception while  the  ownership  of  the  tnopeity 
was  in  the  Government.  The  case  of  Br^n  v. 
Lightboat,  7  Allen,  287;  8.  C,  11  AUen.  157;  is 
a  case  in  which  a  lien  is  recognized  on  property 
of  the  United  States,  created  before  the  title 
and  possession  passed  to  the  United  States,  bat 
in  which  it  was  finally  held,  by  the  SuprenM 
Court  of  Massachusetts,  that  it  could  not  be  en- 
forced because  the  United  States  could  not  be 
sued  in  a  personal  action,  and  their  poasetsion 
could  not  be  disturbed  by  a  suit  in  rem.  The 
proposition  is  treated  by  the  modem  text  wriicn 
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«s  settled.  Mar  Wreck  &  Salv. ,  8ec.  122, 1  Pars. 
Mar.  Law,  824;  2  Ibid.,  625.  We  are  quite 
satisfied  with  the  reasoDS  on  which  the  princi- 
ple rests,  and  are  of  opinion  that  when  the  prop- 
«rly  of  the  OoTernment  has  Been  saved  from 
-destruction  by  salvors,  or  by  those  sacrifices 
which  are  compensated  by  a  contribution  in 
general  average,  justice  and  sound  policy  re- 
■quire  that  it  should  be  held  to  bear  its  share  of 
uie  burden  which  the  unanimous  voice  of  mari- 
time nations  imposes  on  all  other  property  in 
like  condition. 

The  second  of  the  questions  above  stated  pre- 
-sents  the  more  difl3cult  problem. 

Perhaps  the  two  most  authoritative  and  well 
-conaiderad  cases  on  that  subject  are  Tht  Siren, 
Xante,  129],  and  Briggs  v.  l%e  lAgUBoaU,  11 
Allen,  157.  Both  these  cases  assert  the  doc- 
trine, after  a  full  review  of  the  authorities,  that 
«uch  a  lien  cannot  be  enforced  where,  in  order 
to  do  this  successfully,  it  is  necessary  to  bring 
^  suit  against  the  United  States,  because  the 
•doctrine  is  well  established  that  no  suit  can  be 
sustained  in  which  the  United  Btates  is  made 
'the  original  defendant,  to  be  brought  into  court 
by  process,  without  some  Act  of  Congress  ex- 
premly  authorizing  it  to  be  done. 

Tliey  also  both  assert  the  proposition  that 
joo  suit  in  rem  can  be  maintained  against  the 
property  of  the  United  States  when  it  would  be 
necessary  to  take  such  property  out  of  the 
possession  of  the  Government  by  any  writ  or 
process  of  the  court. 

There  are  some  expressions  in  the  opinion  of 
-this  court  in  the  case  of  The  3ir«n  [ante,  129], 
-which  seem  to  imply  that  no  suit  inrem  can  be 
instituted  against  property  of  the  United  States 
under  any  circuinstances.  But  a  critical  exam- 
ination of  the  case  and  the  reasoning  of  the 
-court,  will  show  that  that  question  was  not  in- 
volved in  the  suit,  and  that  it  was  not  intended 
to  assert  such  a  proposition  without  qualiflca- 
•tion.  In  that  case  a  prize,  after  capture  and  be- 
fore condemnation,  had  collided  with  another 
vessel  and  was  in  fault,  and  it  was  held  that  as 
the  Oovemment  had  brought  the  prize  into  the 
■court  for  condemnation,  and  was  before  the 
-court  as  plaintifl,  and  had  placed  the  ret  in 
possession  of  the  court,  the  lien  for  the  dam- 
ages growing  out  of  the  collision  could  be  en- 
forced against  the  United  States.  It  was  not, 
therefore,  necessary  to  define  all  the  circum- 
stances under  which  the  court,  having  con- 
trol of  the  ret,  might  enforce  a  lien  on  prop- 
-erty  of  the  United  States;  and  the  learned 
Judge  who  delivered  the  opinion  cites,  with  ap- 
proval, the  case  of  The  Light  Boait  [iupra\, 
in  which  the  doctrine  is  laid  down  and  well 
supported  that  proceedings  in  rem  to  enforce  a 
lien  against  property  of  the  United  States  are 
4>nly  forbidden  in  cases  where,  in  order  to  sus- 
tain the  proceeding,  the  possession  of  the 
tTnited  States  must  be  invaded  under  process  of 
the  court.  With  the  principle  as  thus  stated 
we  agree,  and  do  not  see  in  it  anything  incon- 
sistent with  the  case  of  The  Siren. 

In  the  English  courts,  when  it  is  made  to  ap- 
pear that  property  of  the  government  ought, 
u  Justice,  to  contribute  to  a  general  average.or 
to  salvage,  it  seems  to  be  the  usual  course  of 
proceedmg  for  the  proper  ofllcer  of  the  gov- 
ernment to  consent  in  court  that  it  may  take 
Jurisdictionof  the  matter.  Tlus  consent  is  given 
See  10  Wau^  U.  8..  Book  19. 


by  the  authority  of  the  King,  who  thus  sub- 
mits to  be  sued  in  his  own  courts.  The  liberal 
exercise  of  this  authority  removes  the  di£Bculty 
preseoted  here,  where  no  power  to  do  this  ex- 
ists in  any  officer  of  the  government,  and  pre- 
vents any  apprehensien  of  gross  injustice  in 
such  cases  in  England.  Marquit  of  HrnitUy 
SHagg.,246. 

We  are,  therefore,  compelled  to  inquire  into 
the  special  circumstances  of  this  case  to  ascer- 
tain whether  the  cotton,which  was  the  subject  of 
salvage,  can  be  brought  within  the  jurisdiction 
of  the  court  without  violating  the  principle  we 
have  stated.  In  doing  this  the  absence  of  any 
such  power  to  submit  the  case  to  the  jurisdic- 
tion of  the  court,  as  that  exerdsed  in  England, 
seems  to  justify  a  liberal  construction  of  the 
rule  on  which  we  are  to  act,  in  favor  of  the  pro- 
motion of  justice.  That  rule,  as  we  have  already 
stated,  recognizes  the  existence  of  the  lien  for 
salvage  and  admits  that  the  lien  can  only  be  en- 
forced by  the  courts  in  a  proceeding  which  does 
not  need  a  process  against  the  UnitM  States,  and 
which  does  not  require  that  property  shall  be 
taken  out  of  the  possession  of  the  United 
States.  But  what  shall  constitute  a  possession 
which,  in  reference  to  this  matter,  protects  the 
goods  from  the  process  of  the  court?  The  pos- 
session which  would  do  this  must  be  an  actual 
possession,  and  not  that  mere  constructive  pos- 
session which  is  very  often  implied  by  reason 
of  ownership  under  circumstances  favorable  to 
such  implication.  We  are  speaking  now  of  a 
possession  which  can  only  be  changed  under 
process  of  the  court  by  bringing  the  officer  of 
the  court  into  collision  with  the  officer  of  the 
Government,  if  the  latter  should  choose  to  re- 
sist. The  possession  of  the  Government  can 
only  exist  through  some  of  its  officers,  using 
that  phrase  in  the  sense  of  any  person  charged 
on  behalf  of  the  Government  with  the  control 
of  the  property,  coupled  with  its  actual  pos- 
session. This,  we  think,  is  a  sufficiently  liberal 
definition  of  the  possession  of  property  by  the 
Government  to  prevent  any  unseemly  conflict 
between  the  court  and  the  other  departments  of 
the  Government,  and  which  is  consistent  with 
the  principle  which  exempts  the  Government 
from  suit  and  its  possession  from  disturbance 
by  virtue  of  judicial  process. 

Bringing  the  facts  of  the  case  before  us  to 
the  test  of  these  principles,  we  find,  on  ex- 
amining the  record ,  that  the  cotton  in  question 
was  shipped  from  Savannah  on  board  the 
schooner,  L.  S.  Davis,  of  which  Kempton  was 
master,  by  Simeon  Draper,  U.  S.  Treasury 
Agent,  tooe  carried  and  delivered  to  said  Dra- 
per, U.  S.  cotton  agent,  or  bis  assigns  in  New 
York.  For  this  the  master  ^ave  the  usual  bill 
of  lading,  and  was  to  receive  freight  at  the 
rate  of  IS  cents  per  ton  per  day.  The  case  was 
the  usual  one  of  a  common  carrier  contracting 
to  deliver  goods  on  his  own  responsibility,  and 
not  the  case,  as  alleged  by  the  United  States, 
of  a  charter  of  the  vessel.  The  goods  were  then 
delivered  to  the  master,  and  he  contracted  to 
deliver  them  to  the  agent  of  the  United  States 
in  New  York.  On  the  voyage  the  vessel  met 
with  a  disaster,  and  she  and  her  cargo  were 
saved  from  total  loss  by  the  meritorious  service 
of  libelants.  This  fact,  and  the  amount  fixed 
by  the  court  as  salvage,  are  not  controverted  by 
the  Government.  Tne  vessel  was  carried  by 
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the  captors  to  a  place  of  safety,  and  left  to  find 
her  way  Into  the  Port  of  New  York.  Immedi- 
ately on  her  arriyal,  and  before  any  of  the  cot- 
ton was  delivered  to  the  agent,  the  vessel  and 
cargo  were  libeled  and  taken  possession  of  by 
the  Marshal  under  the  writ  which  issued  on  the 
libel  being  filed.  The  United  States  appeared 
by  attorney,  as  claimant  of  the  cotton,  and 
interposed  the  defense  that  it  was  not  liable  to 
salvage  under  the  circumstances.  The  posses- 
sion of  the  master  of  the  vessel  was  not.the  pos- 
session of  the  United  States.  He  was  in  no 
sense  an  officer  of  the  Government.  He  was 
acting  for  himself,  under  a  contract  which 
placed  the  property  in  his  possession  and  ex- 
clusive control  for  the  voyage.  His  obligation 
was  to  deliver  possession  in  New  York  to  the 
agent  of  the  Government.  This  he  bad  not  done 
when  the  process  was  served  on  the  cotton.  The 
Marshal  served  his  writ  and  obtained  possession 
without  interfering  with  that  of  any  officer  or 
agent  of  the  Government.  The  United  States, 
without  any  violation  of  law  by  the  Marshal, 
was  reduced  to  the  necessity  of  becoming  claim- 
ant and  actor  in  the  court  to  assert  her  claim 
to  the  cotton.  Under  these  circumstances,  we 
think  it  was  the  duty  of  the  court  to  enforce 
the  lien  of  the  libelants  for  the  salvage  before 
it  restored  the  cotton  to  the  custody  of  the  of- 
ficers of  the  Government. 

The  judgment  of  the  court  it,  therefore,  of- 
firmed. 

CIted-U  Wall.,  201;  96  U.  S..  437, 488,  «S>;  IW  T7. 
8.,  306,  a07,  215, 227. 847.  248:  IW  V.  S.,4fi2:9  Ben., 
836 ;  16  Blatcbf ..  fi73,  575;  4  Sawy.,  1E3, 164;  6  Sawy., 
S» ;  8  Hushes,  63, 64,  79;  1  Bro.,  186. 


HENRY  LITTLE,  Flff.  in  Err., 

t>. 

JOHN  M.  HERNDON. 

(Bee  S.  C,  10  WaU..  26-83.) 

llUnoittax  tale — era*tirei  in  deed — cteknoteledff- 
ment  in  another  State. 

The  Illinois  Act  of  Feb.  21,  1861,  does  not  dis- 
pense with  the  neoesstty  of  produoinii  the  Judgment 
and  precept  as  the  foundation  of  a  sale  for  taxes, 
and  of  the  validity  of  the  deed.- 

In  the  absence  of  any  proof  as  to  an  erasure  in  a 
deed,  the  presumption  is  that  the  correction  was 
made  before  the  election  of  the  deed: 

A  deed  executed  and  ackDowledgred  In  another 
State,  the  acknowledgment  of  which  was  taken  In 
conformity  with  the  laws  of  that  State  at  the  time 
the  deed  was  executed,  may  be  flren  in  evidence. 

[No.  195.] 
Argued  Apr.  tS.  1870.    Decided  Apr.  30,  1870. 

IN  ERROR  to  the  Circuit  Ctourt  of  the  United 
States  for  the  Northern  District  of  Illinois. 
This  was  an  action  of  ejectment  brought  in 
the  court  below  by  the  defendant  in  error,  to 
recover  possession  of  a  certain  tract  of  land  in 
Illhiois. 

The  facts  of  the  case  fully  appear  in  the  opin- 
ion of  the  court. 
The  plaintiff  having  recovered  Judgment  in 

Note-  Sole  of  land  for  Utxe».  Strict  eompUanee 
vMh  the  (totute  necessary.  Bee  note  to  WUltams  v. 
Peyton,  17  0.  8.  (4  Wheat.).  77. 

Proof  of  ancient  document.  .<lltenit<on  of  instru- 
ment*.  See  note  to  Coulson  v.  Walton,  84  U.  8.  (9 
Pet.),  62. 
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the  court  below,  the  defendant  brought  Omb  ctae 
here  on  a  writ  of  error. 

Mr.  B.  C.  Cook,  for  plaintiff  in  error: 

In  the  State  of  Illinois  it  lias  always  faeea 
held  that  where  interlineations  or  altenttioDa 
occur  in  a  deed,  it  is  presumed  tliat  they  were 
made  after  it  was  executed,  and  the  party 
claiming  under  it  must  explain  them. 

Montag  v.  Linn,  28  lU.,  551;  WaUer*  v. 
Short,  5  Gilm.,  252;  Bodge  v.  OHman.  20  DL, 
441;  Prewtt  v.  Oraii.  Pet  (C.  C),  884;  J)eier 
y.  Mayor,  39  Barb. ,  169. 

The  circuit  court  entd  in  ruling  that  tlie  de- 
fendant had  not  brought  himself  within  the 
SUtute  of  Feb.  21,  1861,  so  as  to  require 
the  plaintiff  to  pay  the  amount  of  taxes  and 
costs  iMid  by  the  defendant  and  his  granton 
respectively  upon  the  lands  in  controveniy.  be- 
fore they  should  be  allowed  to  question  the  va- 
lidity of  the  sheriff's  deed. 

The  question  is  not  wliether,  independoit  of 
the  statute,  a  legal  title  was  vested  in  the 
grantee  by  virtue  of  the  sherliTs  deed,  ai  is 
supposed  in  brief  of  defendant  in  error;  but  the 
question  is  as  to  the  right  of  the  plaintiff  to 
question  the  sheriff's  deed,  until  he  Iiad  paid 
the  taxes.  Unless  the  statute  is  unconstita 
tional  and  void,  it  seems  to  cover  the  caae.  If 
there  was  a  valid  judgment  and  a  valid  eseco- 
tion,  then  the  deed  would  make  a  valid  and  in- 
defeasible title.  And  so  if  the  plaintiff  was  not 
required  to  question  the  validity  of  the  tai 
deed  until  a  perfectly  valid  judgment  and  ex 
ecution  were)shown,  he  would  not  be  required  t« 
do  so  until  it  was  shown  to  be  perfectly  uaelesti. 

The  question  seems  to  be  narrowed  down  to 
this:  is  the  validity  of  the  collector's  deed 
questioned  by  denying  that  there  is  any  judg- 
ment and  execution  to  support  it?  If  it  is,  tliea 
the  existence  of  such  judgment  and  executioa 
cannot  be  denied  until  the  taxes  are  paid. 

No  case  can  be  found  in  our  state  court  that 
conflicts  with  the  views  here  expressed. 

The  case  of  Conumy  v.  CaHe,  37  U1..  83,  cittd 
by  defendant,  only  decidea  tliat  this  law  is  not 
retrospective;  but  seems  to  admit  that  it  does 
apply  to  all  cases  where  the  tax  sales  weic 
made  subsequent  to  the  passage  of  the  Ad,  as 
in  these  cases. 

By  a  construction  of  this  statute,  such  aa  I 
contend  for,  the  owner  of  the  Und  is  simply 
required  to  pay  his  taxes  to  the  person  who  bM 
paid  them  to  the  State;  and  I  submit  that  cndt 
construction  is  in  accordance  with  the  plain 
meaning  of  the  statute,  and  that  any  other  ooa- 
struction  makes  it  wholly  inoperatWe. 

Mr.  Conway  Roblnaon,  for  defendant  is 
error: 

"  'Tisto  be  presumed  that  an  intra-linin^  if 
the  contraiT  be  not  proved,  was  made  at  Ikr 
time  of  making  the  deed." 

Trowel  v.   CaiOe.l  Keb.,  22;  12  Yin.  Ahr.. 
68;  18 7d., 41  ;iVb((!  186of  Harg.&B.  toOo.  I 
2366. 

Thiscourt  said  in  181S :  "  The  fact  that  t 
is  an  erasure  or  interlineation  apparent  «■  Ifea 
face  of  the  deed,  does  not  of  itself  avoid  it.  1\» 
produce  this  effect,  it  must  be  shown  to  km 
been  made  under  dicumstanoes  that  tba  \kk 
does  not  warrant." 

Speake  v.  U.  8..  9  Crsnch,  87;  WUbm  «. 
Cavlk,  6  Har.  &  J.,  41;  Covlum  t.  VSribl^  • 
Pet,  78;  BaiHey  v.  Taylor,  11  OoDB..fiM. 
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In  1861.  Lord  Campbell,  Ch.  J.,  referring  to 
Note  136  of  Harg.  &  B.  to  Co.  Litt. ,  28S  b,  said : 
"  This  doctrine  seems  to  us  to  rest  upon  prin- 
ciple. A  deed  cannot  be  altered  after  it  is  ex- 
ecuted, witliout  fraud  or  wrong;  and  the  pre- 
sumption is  against  fraud  or  wrong."  Doe  v. 
Caiomon,  16  Ad.  &  El.  (N.  8.),  745. 

Tlie  plaintiff  has  certainly  no  right  to  com- 

glain  tluit  the  court,  while  admitting  the  patent 
1  evidence,  left  it  to  the  jury  to  determine 
whether  there  was  any  alteration  of  it.  In  Lord 
Coke's  day,  judges  left  it  to  the  jurors  to  try 
whether  the  eraauj.e  or  interlining  were  be- 
fore their  delivery. 

Co.  Litt.,  225 6/ Bull.  JV.  P.,  267. 

And  judges  have  so  done  in  this  country 
when  they  saw  any  occasion  for  so  doing. 

Bate^v.  Batch.  9  Mass.,  812;  Barrington  v. 
Bank,  14  S.  &  R.,405;  Beffdfingery.  Bhutz.  16 
8.  &  R.,  44;  Lnoii  v.  Payn,  8  Cow.,  71 ;  Jackton 
T.  Jaedty.  9  Cow.,  128;  Jackson  v.  0»bom,  2 
"Wend.,  555;  SmM  v.  McGowen,  3  Barb.,  408; 
Acker  v.  Ledyard,  8  Barb.,  516. 

By  reference  to  the  first  volume  of  the  Re- 
vised Code  of  Virginia  of  1819, 863,  ch.  99,  sec.7, 
it  appears  that  the  acknowledgment  of  a  deed 
from  Hood  is  in  exact  conformity  with  the  laws 
ofVirginiaat  tbe  time  when  the  acknowledg- 
ment purports  to  have  been  made. 

Under  the  Statute  of  Illiniois,  it  is  enough 
tbat  the  deed  was  acknowledged  in  conformity 
with  the  laws  of  the  State  in  which  the  deed 
was  executed,  to  authorize  it  to  be  admitted  to 
record  in  the  county  where  the  land  was  situ 
ated ;  and  authorize  it  after  being  so  recorded 
to  be  used  in  evidence  without  Ifurther  proof 
of  the  execution  thereof. 

See,  Sess.  Laws  of  III., 1847,  47,  sec.  8;  Sewitt 
V.  Oreen.  8  Wall..  750  (70  U.  8.,  XVIII.,  165). 

There  has  not  been  such  valid  judgment  and 
precept  (Blackwell,  Tax  Titles,  329)  as  was 
shown  in  ^petlman  v.  Curtenius,  12  111.,  411; 
Marthv.  Ghemui,  14  111.,  824;  and  recognized 
as  necessaiT  in  Broton  v.  Bogle,  30  111.,  141; 
Ckarletv.  Waugh,  35  111.,  323;  Altes  v.  Binck- 
Ur.  86  ni.,  267;  Conway  v.  Cfeifo,  87  111.,  82. 

Although  a  deed  executed  by  the  collector 
may.  under  the  statute,  be  prima  facie  evidence 
of  certain  facts,  yet  the  decisions  establish 
clearly  that,  upon  a  tax  sale,  the  title  acquired 
by  a  collector's  deed  is  nothing  until  it  is  first 
shown  that  there  was  a  judgment  as  the  founda- 
tion of  said  tax  sale  and  deed. 

Mr.  Ju^iee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Illinois. 

The  plaintiff,  Hemdon,  brought  an  action  of 
ejectment  against  Little,  in  the  court  below,  to 
recover  possession  of  a  lot  of  land,  situate  in 
the  County  of  Iroquois,  described  as  the  south 
lialf  of  the  northwest  quarter  of  section  twenty- 
six,  township  twenty-seven  north,  range  thirteen 
-west.  He  gave  in  evidence  two  patents,  in- 
cluding the  premises  from  the  government  to 
Kobert  Hood,  each  dated  Kovember  1,1839; 
and  a  deed  from  Hood  to  himself,  dated  Feb. 
4,  1842,  and  rested. 

The  defendant,  in  his  defense,  offered  in  evi- 
dencea  deed  from  the  sheriff  of  Iroquois  County 
to  L.M.  Feck, including  the  premi8es,dated  July 
ilO  WalIu 


1, 1864,  purporting  to  be  a  deed  given  in  pursu- 
ance of  a  sale  for  the  non- payment  of  taxes  for 
the  year  1861 ;  also  a  quitolaim  deed  from  Peck 
and  wifetoB.L.  T.Bourlaod,  dated  July  1,1864, 
and  from  Bourland  and  wife  to  Isaac  Under- 
bill, dated  April  29,  1866;  and  then  offered  in 
evidence  five  tax  certificates  for  taxes  paid  on 
the  premises  for  the  several  years  therein  men- 
tion^, stating  that  the  object  of  offering  the 
same  in  evidence  was  to  recover  the  amount  of 
the  taxes  and  costs  paid  upon  the  land,  in  case 
the  deed  from  the  sheriff  should  be  questioned 
as  to  the  title  by  the  plaintiff,  under  the  terms 
of  the  Act  of  February  21,1861,  and  to  defeat  his 
using  said  patent  as  a  title,  if  he  refused  to  pay 
the  taxes  according  to  the  statute.  But  the 
court  was  of  opinion  that  the  defendant  had 
not  brought  himself  within  the  statute,  for  the 
reason,  among  others,  that  he  must  first  show 
that  there  was  a  judgment,  as  the  foundation 
of  the  tax  sale  and  deed.  To  this  ruling  the 
defendant  excepted,  and  judgment  was  ren- 
dered for  the  plaint^. 

The  question  in  the  case  is  whether,  upon  a 
true  construction  of  the  Act  of  February  21, 
1861,  the  plaintiff  was  bound  to  pay  the  taxes 
which  had  been  paid  by  the  defendant,  and  by 
those  under  whom  he  claimed,  as  a  condition 
of  l)eing  permitted  to  attack  the  deed  under 
the  tax  sale. 

The  defense  is  placed  upon  the  construction 
of  the  Act  that  the  Sheriff's  deed  of  the  sale 
properly  executed,  with  its  recitals,  was  suffi- 
cient evidence,  in  the  first  instance,  to  impose 
this  condition  upon  the  plaintiff.  The  Act  in 
question  is  as  follows: 

"All  deeds  hereafter  made  by  the  proper 
officer,  in  pursuance  of  sales  of  real  estate  for 
the  non-payment  of  taxes,  shall  be  held  to  be 
null  and  void  if  it  be  shown  that  said  taxes  had 
been  paid  before  the  sale,  or  that  said  real 
estate  was  not  subject  to  taxation ;  or  that  it 
bad  been  redeemed  from  sale;  or  if  notice  re- 
quired by  the  Constitution  was  not  given;  or 
that  the  description  of  said  land  was  not  suffi- 
ciently definite;  and  the  validity  of  all  such 
deeds  hereafter  made  by  the  proper  officers  for 
real  estate  sold  for  the  non-payment  of  taxes, 
shall  not  be  questioned  in  any  suit  or  contro- 
versy in  this  State'  for  any  other  cause,  unless 
the  party  wishing  to  contest  the  same  shall 
tender  to  the  claimant  under  said  tax  deed,  or 
deposit  in  the  court  in  which  such  suit  is  pend- 
ing, for  his  use,  the  amount  of  the  redemption 
money  now  provided  for  by  law,  with  ten  per 
cent,  per  annum  interest  thereon  from  the  date 
of  said  deed  to  the  time  of  said  tender  or  de- 
posit; and  after  said  tender  or  deposit  is  made, 
the  validity  of  said  deed  may  be  questioned  in 
the  same  manner  and  to  the  same  extent  as  now 
provided  by  law." 

At  the  time  of  the  passage  of  the  Act,  it  is 
admitted  that  a  tax  deed  executed  by  the  proper 
officer  had  no  validity  unless  founded  upon  a 
judgment  against  the  parcel  of  land  in  default 
for  non-payment  of  the  tax,  an  order  for  the 
same,  and  precept  thereon,  and  that  these  pre- 
liminary steps  must  have  been  first  shown  in 
order  to  give  any  effect  to  a  title  under  the 
deed.  The  cases  in  the  courts  of  Illinois  are 
very  full  and  explicit  under  this  head  of  law. 

12  111.,  409;  16  111.,  224;  18  IlL,  412;  80  Dl.. 
119;  85  111.,  815. 
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Is  there  anything  in  the  Act  in  Question  indi- 
cating an  intention,  on  the  part  of  the  Legisla- 
ture, to  change  this  course  of  decision,  and  to 
give  validity  and  effect  to  the  naked  deed  of 
&e  oflBoerT 

The  argument  in  favor  of  this  construction 
is  placed  upon  the  introductory  words  of  the 
Act:  "  All  deeds  hereafter  made  by  the  proper 
officer  in  pursuance  of  sales  of  real  estate  for 
the  non-payment  of  taxes  shall  be  held,"  etc. 
It  is  contended  that  the  words  should  be  con- 
strued as  meaning  simply  the  deed  of  the 
"proper  officer,"  and  nothing  more,  and  that 
they  impliedly,  at  least,  exclude  the  necessity 
of  giving  any  evidence  of  the  judgment,  order 
of  sale,  or  precept.  But  we  are  inclined  to 
think  that  this  idea  fails  to  give  full  effect  to 
the  language  used.  The  deed  must  not  only 
be  made  by  the  proper  officer,  but  must  be 
made  "  in  pursuance  of  sales  of  real  estate  for 
the  non-payment  of  taxes."  How  are  those 
sales  made  according  to  the  law  of  Illinois? 
As  we  have  seen,  after  a  judgment  rendered  by 
the  court  against  the  parcel  of  land  for  default 
in  payment  of  the  taxes,  on  order  of  sale,  and 
precept  to  the  officer.  Unless  these  steps  have 
first  been  taken,  the  sale  cannot  be  said  to  be 
in  pursuance  of  sales  of  real  estate  for  the  non- 
payment of  taxes,  as  provided  in  the  Act.  It 
IS,  perhaps,  not  inappropriate  to  look  at  the 
consequences  that  might  attend  any  different 
Interpretation.  If  the  naked  deed  of  the  officer 
is  sufficient  to  impose  the  conditions  upon  the 
owner  to  pay  all  taxes  and  costs,  and  ten  per 
cent,  interest,  before  he  can  be  permitted  to 
attack  the  deed  for  any  irregularity,  except  as 
specified  in  the  Act  itself,  then  a  deed  without 
a  judgment,  or  order  of  sale  (as  these  are  not 
within  the  exception),  would  be  just  as  avail- 
able for  the  purpose  as  if  founded  on  a  judg- 
ment and  order  of  sale.  It  is  not  necessary  to 
stop  to  point  out  the  abuses  to  which  such  an 
interpretation  would  naturally  lead. 

In  the  case  of  SpeUman  v.  Uurteniu»,  12  111., 
411,  the  court  observed  "that  a  regular  tax 
deed,  founded  upon  a  valid  judgment  and 
precept,  is  made  by  the  statute  prima  facie  evi- 
dence of  every  fact  necessary  to  authorize  a 
recovery  upon  it;  but,  as  it  is  only  prima  fade 
evidence,  it  follows  that  there  must  be  some 
way  of  contesting  the  case  made  by  the  deed, 
else  it  would  be  conclusive  of  those  facts  of 
which  the  statute  expressly  declares  it  shall  be 
prima  fade  evidence  merely."  The  opinion 
then  points  out  many  grounds  and  objections 
that  would  overthrow  this  prima  facie  evidence 
and  defeat  the  title.  And  we  think  it  is  this 
prima  facie  title,  thus  explained,  which  is  fairly 
embraced  in  the  introductory  language  of  the 
Act  of  1861. 

In  the  ordinary  case  of  a  title  to  land,  set  up 
by  virtue  of  a  sale  under  a  judgment  and  exe- 
cution, the  party  is  tiound  to  give  evidence  of 
the  Judgment  and  execution  to  support  this 
title.  WiUiout  these,  the  sheriff's  or  marshal's 
deed  would  be  a  nullity.  And  it  would  be 
singular,  in  these  tax  sales,  so  stringently  scru- 
tinized by  the  courts,  and  eveiv  prerequisite 
prescribed  by  the  Legislature  before  a  sale 
rigidly  enforced,  if  the  Act  in  question  was 
intended  to  dispense  with  the  necessity  of  pro- 
ducing the  judgment  and  precept  as  the  found- 
ation of  the  mle  and  of  the  validity  of  the 
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deed.  For  these  reasons  we  are  inclined  to 
think  that  the  construction  of  the  statute  by 
the  cotu't  t)elow  was  right,  and  should  be 
affirmed. 

We  regret  that  tliis  statute  has  not  come 
under  the  review  of  the  courts  of  the  State,  as 
we  should  have  lieen  relieved  from  this  exam- 
ination of  it.  But,  after  a  diligent  search  into 
the  reports  of  theur  decisions,  we  have  not  been 
able  to  find  any  case  involving  its  construction 
except  one,  which  holds  that  the  Act  is  not 
retrospective.  Conway  v.  CabU,  37  Dl.,  90. 
_  A  minor  objection  belAw  was  to  the  adnm- 
sion  of  one  of  the  patents,  on  the  ground  of  so 
erasure.  The  court  left  the  question  to  the 
jury,  which  was  quite  as  favorable  a  ruling  u 
the  defendant  could  ask.  In  the  absence  of 
any  proof  on  the  subject,  the  presumption  is 
that  the  correction  was  made  before  the  execu- 
tion of  the  deed.  In  a  recent  case  in  the  Quees's 
Bench,  Lord  Campbell,  Chitf  Jueiiee,  in  de- 
Uvering  the  opinion  of  the  court,  after  refer- 
ring to  the  note  in  Harg.  &  Butler  to  Coke  Litt., 
2860,  where  this  rule  was  asserted,  observed: 
"  This  doctrine  seems  to  us  to  rest  on  principle. 
A  deed  cannot  be  altered,  after  it  is  executed, 
without  a  fraud  or  wrong;  and  the  presump- 
tion is  against  fraud  or  wrong."  Doe  v.  Cab- 
more,  16  Ad.  &  E.,  (N.  S.).  745.  The  cases 
are  not  uniform  in  this  country,  but  the  moct 
stringent  leave  the  question  to  the  jury.  Letai 
V.  Payn,  8  Cow.,  76;  Jaelaon  v.  Jaixfby,  9  Cow., 
126;  Hatch  v.  Hatch,  9  Mass.,  812. 

Another  objection  was  to  the  admission  (rf 
the  deed  in  evidence  from  Hood  to  Hemdon, 
which  was  executed  and  acknowledged  in  the 
State  of  Virginia.  But  it  appears  that  tl>e  se- 
knowledgment  was  taken  in  conformity  with 
the  laws  of  Virginia  at  the  time  the  deed  was 
executed,  which,  according  to  the  laws  of  Illi- 
nois, was  sufficient  to  admit  it  to  be  there  re- 
corded, and  to  be  given  in  evidence.  See  &- 
eriit  V.  Green,  3  Wall.,  744  [70  U.  8.,  XVI1I-, 
108];  Carpenter  v.  Dexter  [ante,  426]. 

The  jttdgment  (^  the  eovrt  bdow  u  affirmed. 

Mr.  Jiutiee  BllUer.  dissenting: 

I  dissent  from  the  opinion  of  the  court  in 
this  case  on  the  construction  of  the  Statute  of 
Illinois  of  February  21,  1861. 

That  Act  mentions  certain  facts  which  may 
be  shown  without  any  condition  precedent,  in 
order  to  establish  the  invalidity  of  a  tax  deed 
These  are:  1.  That  the  tax  had  lieen  paid  be- 
fore sale.  2.  That  the  land  was  not  subject  to 
taxation.  8.  That  it  had  been  redeemed  from 
the  tax  sale.  4.  That  the  notice  required  by 
the  Constitution  had  not  l)een  given.  5.  That 
the  description  of  the  land  was  not  sufficiently 
definite. 

It  then  provides  that  a  tax  deed,  made  after 
the  passage  of  that  Act,  shall  not  be  questioned 
in  any  sun  for  any  other  cause,  unless  the  party 
wishing  to  contest  the  same  shall  tender  to  the 
claimant  under  the  tax  deed,  or  deposit  in  the 
court  in  which  the  suit  is  pending,  for  tiis  use. 
the  amount  of  redemption  money  required  by 
law  to  redeem,  and  ten  per  cent,  per  annum 
interesL  ! 

The  defendant  in  this  case  offered  hia  tax 
deed,  and  required  of  the  court  to  have  the 
amount  which  he  showed  by  the  deed  and  tax 
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leceipU  paid  or  depoaited,  before  the  plaintiff 
should  be  permitted  to  question  it.  The  court 
refused  to  receive  the  tax  deed  in  evidence,  and 
permitted  the  plaintiff  to  contest  it  and  exclude 
It  from  the  jury,  on  the  ground  that  no  judg- 
ment was  produced  by  defendant  under  which 
the  tax  sale  was  made.  The  absence  of  such  a 
judgment  is  not  one  of  the  grounds  mentioned 
for  which  a  deed  may  be  contested  without 
paying  Uie  redemption  money  as  a  condition 
precedent.  The  decision  of  the  court  makes 
that  part  of  the  statute  requiring  the  payment 
as  a  condition  precedent  to  contesting  the  deed 
a  nullity.  The  policy  of  the  Act  is  clear,  and  it 
is  wise.  It  has  been  a  desideratum  for  years 
to  provide  a  law  which  would  secure  payment 
of  taxes  on  real  estate,  and  at  the  same  time 

five  the  owner  of  the  property,  who  may  not 
ave  been  prompt,  some  reasonable  opportunity 
to  save  it. '  This  law  is  happily  conceived. '  It 
says,  in  effect,  if  no  valid  tax  was  levied,  or  if 
It  has  been  paid,  or  no  notice  was  given  of  pro- 
ceedings for  sale,  the  deed  is  void,  and  this 
may  be  shown  at  any  time  without  condition. 
But  if  there  has  been  a  valid  levy  of  a  tax  and 
a  sale,  and  the  tax  has  never  been  paid,  either 
before  or  after  sale,  the  party  who  should  have 
paid  this  tax,  and  has  neglected  to  do  so,  must 
pay  it  now  t)ef  ore  he  can  contest  the  deed  made 
by  the  proper  officer  on  such  sale.  This  is  fair ; 
it  is  just,  and  would  tend  to  procure  bidders  at 
tax  sales,  and  to  admit  of  redemption  on  just 
terms.  As  there  is  no  decision  of  the  State 
Court  of  Illinois  directly  on  this  point,  under 
this  statute,  I  regret  the  construction  that  this 
court  has  placed  upon  it. 

Cited-37  Am.  Bep..2U  (25  Kan.,  MO). 


JONATHAN  C.8TURTEVANT,P;jr.»n  Err., 

«. 

JOHN  M.  HERNDON. 

The  opinion  In  Little  v.  Hemdon,  ante,  878.  dis- 
poses of  all  the  questions  In  this  case. 
^^  [No.  198.] 

Argued  Apr.  26, 1870.    Decided  Apr.  30,  1870. 

F  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Il- 
linois. 

The  case  is  stated  by  the  court.  Bee,  also,  the 
case  of  Little  v.  Hemdon. 

Mr.  B.  C.  Cook,  for  plaintiff  in  error. 
Mr.  Conway  Robimaon,  for  defendant  in 
error. 

Mr.  Jitftiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  (he  United  States  for  the  Northern  District 
of  Illinois. 

This  suit  in  ejectment  was  brought  by  Hem- 
don agunst  Sturtevant,  in  the  court  below,  to 
recover  possession  of  the  southwest  quarter  of 
the  northeast  quarter,  and  the  south  half  of  the 
northwest  quarter  of  section  36,  township  27, 
north,  ranee  18  west.  The  opinion  in  LitUe  v. 
Herndon  [ante,  878],  disposes  of  all  the  ques- 
tions in  this  case. 

Judgment  offirTned, 
8e«lU  VVai^ 


ISAAC  UNDERHILL,  Plff.  in  Err., 

«. 

JOHN  M.  HERNDON. 

The  opinion  in  Little  v.  Hemdon,  ante,  878,  dis- 
poses  01  all  the  questions  in  this  case. 

[No.  197.] 
Argtud  Apr.  25, 1870.    DeetdedApr.  SO,  1870. 

TN  ERROR  to  the  Circuit  Court  of  the  Uni^ 
J-  ed  States  for  the  Northern  District  of  Illi- 
nois. 

The  case  is  stated  by  the  court. 

Ste,  also,  the  case  of  Little  v.  Berndon, 
ante,  878. 

Mr.  B.  C.  Cook,  for  plaintiff  in  error. 

Mr.  Conway  Roblnaoa,  for  defendant  in 
error. 

Mr.  Jiutice  Nelson  delivered  the  opinion  of 
the  court : 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

This  is  a  suit  in  ejectment  against  Underhill, 
in  the  court  below,  to  recover  possession  of  the 
southwest  quarter  of  the  northeast  quarter,  and 
the  south  half  of  the  northwest  quarter,  section 
26,  township  27  north,  range  13  west. 

The  opinion  in  the  case  of  Littie  v.  Himdon 
[ante,  878]  disposes  of  all  the  questions  raised 
and  decided  in  this  case  in  the  court  below. 

Jitdgment  affirmed. 


ENOCH  LONG,  ABEL  STURTEVANT  akd 
JOHN  ROBINSON,  IW»-inErr., 

V. 

PEGGY  F.  PATTON. 

Wberea  will  was  proved  Id  yirRinia,  axreeablr  to 
the  laws  of  that  State,  It  Is  as  available  m  proof  in 
Illinois  acooidlDgr  to  the  laws  of  that  State,  as  if 
probated  there. 

The  opinion  In  Little  v.  Hemdon,  ante,  p.  878, 
disposes  of  all  the  other  questions  in  this  case. 

[No.  196.1 
ArguedApr.  26, 1870.     Beaded  Apr.  30, 1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  D- 
linois. 

The  case  is  stated  by  the  court.  See,  also,  the 
preceding  case  of  JAme  v.  B0rndon. 

Mr.  B.  C.  Cook,  for  plaintiffs  in  error. 

Mr.  Conway  Robinson,  for  defendant  in 
error. 

(See  abstract  of  the  argument  of  the  above 
counsel  in  the  preceding  case  of  LittU  v.  Bem- 
d»n). 

Mr.  Jiutice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

The  suit  in  ejectment  in  this  case  was  brought 
by  Mrs.  Patton  against  Long  and  others,  to  re- 
cover possession  of  the  south  half  of  section  22, 
township  27  north,  range  18  west.    The  plaint- 
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IS  Kave  in  evidence  a  patent  to  Robert  Hood, 
including  the  prentises,  dated  November  1,1850, 
and  deed  from  Hood  to  John  M.  Patton,  and 
the  will  of  Patton,  br  which  the  lot  in  question 
was  devised  to  the  pudntiffj  and  rested. 

The  defendant  offered  in  evidence  a  deed 
from  the  Sheriff  of  the  County  of  Iroquois  to  L. 
M.  Peck,  including  the  premises  in  question, 
dated  July  1,  1664,  which  purported  to  be  a 
d^  upon  a  sale  for  taxes;  a  deed  from  Peck 
and  wife  to  B.  L.  T.  Bourland,  dated  July  1. 
1864;  and  from  Bourland  and  wife  to  Isaac  Un- 
derhill,  dated  April  29,  1865,  and  then  offered 
in  evidence  five  tax  certificates  of  payment  of 
taxes  on  the  lot  for  the  year  therein  mentioned, 
stating  that  his  object  in  offering  said  evidence 
was  to  show  title  to  the  premises,  and  to  require 
the  payment  of  said  taxes  by  the  plaintiff,  in 
case  he  questioned  the  title  of  Underbill  under 
the  statute.  But  the  court  held  that  the  defend- 
ants had  not  brought  themselves  within  the 
Act  of  February  21, 1861,  to  which  ruling  there 
was  an  exception. 

All  the  questions  presented  in  this  case  have 
been  disposed  of  inthecaseof  Liltit  v.  Ehmdon 
{ante,  8781,  except  as  to  the  admission  of  the 
will  of  J.  M.  Patton.  The  only  material  point 
to  notice  is,  that  it  was  not  properly  proved  or 
probated.  But  the  proofs  are  conclusive  that 
it  was  proved  in  the  Circuit  Court  of  the  City 
of  Richmond,  Virginia,  agreeably  to  the  laws 
of  that  State,  and  according  to  the  laws  of  Illi- 
nois, the  will  was  as  available  in  proof  there  as 
if  probated  in  that  State. 

Judgment  affirmed. 


ISAAC  UNDBRHILL,  Flff.  in,  Err., 

e. 

PEGGY  F.  PATTON. 


All  the  oueatlons  In  this  case  are  disponed  of  In 
the  cases  of  Little  v.  Hemdon,  ante,  BT8,  and  Longr 


V.  Patton,  anu,  8S1. 

[No.  169.] 
Argued  Apr.  S6,  1S70.    Deoidti  Apr.  SO,  1S70. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Bee,  also,  the  above  cases  LUtle  v.  Hemdon 
and  Lang  v.  Ptttton. 
Mr.  B.  C.  Cook,  for  plaintiff  in  error. 
Mr.  Couwmy  Robinson,  for  defendant  in 
error. 

Mr.  Juitiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is.a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

The  suit  in  ejectment  was  brought  bv  Mrs. 
Patton  against  Underbill,  in  the  court  below, 
to  recover  possession  of  the  south  half  of  sec- 
tion 22,  township  27  north,  range  13  west. 

All  the  questions  in  this  case  are  disposed  of 
in  the  cases  of  Little  v.  Hemdon  and  Long  v. 
Patton. 

Judgment  <^fflrmed. 
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EDWARD  C.  BATES,  PSf.  in  Srr., 
e. 
THE  EQUITABLE  FIRE  AND  MARINE 
INSURANCE   COMPANY   OF  RHODE 
ISLAND. 

(See  8.  C.  10  WalL,  98-38.) 

Condition  in  poUey — content  of  company — effect 
of  indoriementi  on  policg — tale  by  ineured. 

Wliere  one  of  the  oondltionB  of  a  policy  iraa,  that 
If  the  property  Insured  should  be  sold  or  convered 
the  risk  assumed  should  oease.  It  censed  to  be  bmd- 
inir  when  the  assured  parted  with  hlslDtercstlD  the 
property  Insured,  unless  the  Compooy  was  notified 
of  the  sale. 

If,  however,  the  Ck>mpany  oonsent  to  It,  the  pot- 
ior may  continue  for  the  benefit  of  the  purchaser. 

Indorsements  on  a  policy,  "Payable  in  can  of 
loss  to  A,"  "Consent  Is  fflven  to  the  above  Indorse- 
ment," do  not  of  themselves  Imply  a  knowledse  of 
a  sale,  or  a  oonsent  to  Insure  the  purchaser. 

When  the  Insured  had  sold  the  property  and  had 
no  interest  In  the  {foods  when  the  fire  occurred,  he 
sustained  no  loss  and  the  policy  covered  Done. 

[No.  188.  J 
Argued  Apr.  tl,  1870.    Deeded  Apr.  SO,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

This  suit  was  brought  by  the  plaintiff  in  er- 
ror, in  the  court  below,  to  recover  on  a  certain 
policy  of  insurance. 

The  verdict  and  judgment  in  the  court  be- 
low having  been  in  favor  of  the  defendant, 
the  plaintiff  sued  out  this  writ  of  error. 

The  facts  of  the  case  sufficiently  appear  in 
the  opinion  of  the  court 

Mr.  C.  B.  Ooodrieh.  for  plaintiff  in  error . 

The  indorsement  upon  the  policy  "  Boston, 
November  88,  1861,  pavable  in  case  of  loas.  to 
Edward  C.  Bates,"  macle  and  si^ed  by  W.  D. 
Philbrick,  is  an  assignment  of  his  entire  inter- 
est in  the  policy  and  in  the  property  thereby 
insured.  The  indorsement  is  absolnte  and  an- 
conditional,  without  limitation  or  the  reserva- 
tion of  any  right  in  Philbrick,  accompanied 
by  a  delivery  of  a  policy  to  the  plaintiff  bv 
whom  it  was  produceid  in  court.  The  defend- 
ant, upon  the  application  of  the  plaintiff  made 
tiirougb  Reed  and  Hastings,  by  an  indoraement 
made  upon  the  policv,  consented  to  the  indorse- 
ment made  by  Philbrick,  and  thereby  beoame 
bound  absolutely  to  pay  the  sum  insured  to 
Bates  in  case  of  a  destruction  (loe8)of  tlie  pro|K 
erty  insured  by  fire,  at  the  place  and  within  iht 
year  covered  by  the  policy. 

The  words  are  capable  of  this  construction: 
there  is  no  proof  tending  to  show  that  Phil- 
brick did  not  sell  nor  intend  to  sell  the  poli^ 
and  the  property  therein  described.  There  a 
no  ground,  legal  nor  ec^uitable,  upon  wiiich  the 
defendant  can  relv  to  limit  or  restrain  the  in- 
dorsement of  Philbrick  within  narrower  Umita. 
and  thereby  render  it  unavailable  and  as  an  ex- 
oneration of  the  defendant  from  liability  for 
which  it  has  received  and  retained  the  prenunm. 

The  defendant  stipulates  in  express  terms  in 
the  policy  that  it  may  continue,  notwithstand- 
ing a  sale  of  the  property  insured  for  tlie  bene- 
fit of  a  purchaser,  if  the  Company  gives  its 
consent  thereto,  to  be  evidenced  by  aoertiflcale 
of  the  fact  or  by  indorsement  upon  the  policy. 
There  is  nothing,  therefore,  in  the  policv  to 
control  or  limit  the  construction  or  effect  oi  tin 
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indoTsement  of  Philbrick,  which  it  has  adopted 
-«Dd  ipade  its  own. 

It  is  in  ptoof,  not  controverted  nor  denied, 
that  Bates  purchased  and  paid  for  the  policy 
and  the  property  therein  described ;  took  posses- 
sion of  the  policy,  of  the  property,  and  sent 
the  policy  to  the  defendant  for  its  approval  of 
the  indorsement  of  Philbrick,  which  approval 
■was  nven  without  qualification  or  inquiry, 
:and  the  policy  returned  to  the  plaintiff  as  a 
subsisting  and  continuing  obligation  for  his 
.benefit  upon  which  he  reposed  and  confided. 

In  Sooper  v.  Itu.  Co.,  17  N.  Y.,  426,  the 
•court  says:  "  It  is  insisted  that  the  Company 
had  no  notice  of  the  sale  to  Hooper.  The  fact 
that  he  requested  an  assignment  of  the  policy 
■was  suflScient  notice  that  he  had  acquired  or 
was  about  to  acquire  some  interest  in  the  goods. 
The  assignment  of  the  policy,  to  be  of  any  ben- 
-eflt  to  the  assignee,  must  be  accompanied  with 
a  transfer  of  some  kind  of  interest  in  the  sub- 
ject of  insurance  to  the  assignee." 

It  ia  submitted  that  the  consent  indorsed  upon 
the  policy  by  the  defendant  created  an  express 
undertaking  and  promise  to  pay  Bates  the  en- 
tire Bum  insured.  It  conferred  upon  him  a 
right  of  action  in  his  own  name,  to  his  use. 

Meurt.  William  H.  Potter  and  Oeorge  H. 
Sro^m,  for  defendant  in  error: 

Under  the  policy,  no  recovery  can  be  had  if 
the  property  has  been  sold  without  consent. 

Oarpenter  v.  Im.  Go.,  16  Pet.,  603;  Orot- 
-venor  v.  Itu.  Co.,  17  N.  Y.,  893. 

The  contract  created  by  such  a  clanse  is  en- 
'forced  with  great  strictness. 

Finley  v.  Ins.  Go.,  80  Pa..  811;  Dix  v.  Ini. 
■Co.,  in  m.,  272;  Fott«r  V.  ln».  Go.,  2  Gray, 
•318;  Ml.  Vernon  Mfg.  Co.  v.  Int.  Co.,  10  Ohio 
St.,  847;  McLaren,  v.  Int.  C!>..  6N.  Y.,  161; 
Mneard  t.  Jnt.  Co.,  8  Den.,  801;  Mvrdock  v. 
Ina.  Co.,  2  N.  Y.,  210;  Adam*  v.  In*.  Co.,  29 
Jie.,  298. 

The  words  of  the  indorsement,  viz. :  "Pav- 
jible  in  case  of  loss  to  Edward  C.  Bates,"  do 
not  import  or  convey  any  notice  of  sale  of  the 
5)roperty  covered  by  the  policy;  neither  do 
those  words  and  the  additional  indorsement, 
taken  together  or  separately,  import  nor  convey 
a  consent  to  a  sale  of  the  property.  They  do 
not  even  amount  to  an  assignment  of  the  pol- 
icy, but  simply  make  Bates  an  appointee  to 
-whom  they  agree  the  money  shall  be  paid  if  a 
loes  happens  to  Ptulbrick,  according  to  the  pro- 
Tision  of  the  policy. 

Fogg  V.  In».  Co.,  10  Cush.,  846;  Hale  v.  Int. 
4Jo.,  BGray,  169;  Laving  y.  Int.  Co.,  8  Gray, 
28,  29.  80;  Toung  v.  Int.  Co.,  14  Gray,  168; 
Jnt.  Co.  V.  BoberU,  81  Pa.,  488;  Orotvenor  v. 
Int.  Co.,  17  N.  Y.,  894;  Eetehum  v.  In*.  Co., 
1  Allen  (N.  B.),  136. 

Ko  notice,  actual  or  constructive,  was  ever 
l^ven  to  the  insurer,  and  there  can  be  no  con- 
sent without  knowledge  of  the  matter  to  be 
consented  to. 

Mr.  Juitiee  Miller  delivered  the  opinion  of 
the  court: 

The  policy  of  insurance  on  which  this  suit 
-was  brought  contained  this  provision:  "And 
tliis  Company  agree,  that  if  the  assured  should 
-sell  the  aforesaid  property,  or  any  part  there- 
of, before  the  ezpirauon  of  this  policy,  a  pro- 
portion of  the  premium  received  shall  be  re- 
fiee  10  Wall. 


paid  on  receiving  notice  of  such  sale  before  a 
loss  happened:  ♦  *  •  or  this  policy  may 
be  continued  for  the  benefit  of  such  pur- 
chase, if  this  Company  give  their  consent  there- 
to, to  be  evidenced  by  certificate  of  the  fact,  or 
by  indorsement  on  this  policy."  Philbrick,  the 
party  insured,  sold  the  goods  during  the  life  of 
the  policy  to  plaintiffs,  and  indorsed  on  the 
policy,"  Payable,  in  case  of  loss,  to  Edward  C. 
Bates.    W.  D.  Philbrick." 

The  policy,  with  this  indorsement,  was  sent 
by  a  policy  broker  to  the  defendant,  and  the 
B«cretary  of  the  Company  placed  under  the 
above  indorsement  these  words:  "Consent  is 
hereby  given  to  the  above  indorsement.  Equi- 
table Insurance  Company.  Fred.  W.  Arnold, 
Secretary." 

The  Secretary  of  the  Company  swears  that 
he  had  no  knowledge  of  the  sale,  nor  is  there 
any  evidence  that  any  oflScer  of  Uie  Company 
had  notice  of  it,  unless  it  is  to  be  implied  from 
the  request  to  give  their  consent  to  the  indorse- 
ment made  by  Philbrick,  and  the  consent  so 
given. 

One  of  the  conditions  of  the  policy  was  tliat 
if  the  property  insured  should  be  sold  or  con- 
veyed, the  risk  assumed  ceased,  and  the  policy 
became  void ;  and  there  can  be  no  doubt  that, 
looking  to  both  the  provisions  of  a  policy,  sucli 
as  this  one  contained,  and  which  are  cited  in 
the  statement  of  the  case,  it  ceases  to  be  bind- 
ing when  the  assured  parts  with  his  interest  in 
the  property  insured,  unless  the  Company  be 
notined  of  the  sale.  When  this  is  done  before 
a  loss  happens,  the  Company  is  bound  to  re- 
fund a  part  of  the  prepaid  premium,  to  be  ap- 
portioned in  reference  to  the  unexpired  time  for 
which  the  policy  was  given. 

If.  however,  the  purchaser  and  the  assured 
ask  it,  and  the  Company  consent  to  it,  the 
policy  may  continue  for  the  benefit  of  the  pur- 
chaser. This  latter  proposition  is  founded  upon 
the  knowledge  of  the  sale,  and  upon  the  con- 
sent of  the  Company  to  accept  the  purchaser 
as  the  party  whose  interest  is  insured,  instead 
of  the  vendor  who  was  originally  insured. 

As  there  is  no  evidence  outside  of  the  two  in- 
dorsements already  quoted  from  the  policy, 
that  there  was  any  consent  to  accept  Bates,  the 
purchaser,  as  the  party  whose  interest  was  in- 
sured, and  as  the  presumption,  if  there  is  one  aris- 
ing from  those  indorsements  of  a  notice  of  sale, 
is  not  supported  by  anything  else,  it  becomes 
important  to  determine  what  uiose  indorsements 
imply  on  those  two  points. 

If  Philbrick  could  not.  in  law  or  in  fact.haye 
directed  the  payment  of  the  loss,  if  one  should 
occur  to  him,  as  owner  of  the  property,  to  an- 
other party,  with  the  consent  of  the  Company, 
then  it  would  be  a  reasonable  inference  that 
the  indorsement  made  by  him  implied  a  sale  of 
his  interest.  But  if  he  could  make,  with  the 
consent  of  the  Company,  a  valid  appointment 
that  any  loss  covered  by  the  policy  should  be 
paid  to  a  third  person,  though  he  remained  the 
owner  of  the  goods,  and  the  loss  was  his  loss, 
then  the  indorsement  of  Philbrick  does  not  nec- 
essarily convey  the  idea  of  a  sale,  nor  the  con- 
sent of  the  Company  imply  a  consent  to  a  sale. 

Now,  it  is  a  well  known  and  frequent  thing 
in  insurance  business,  for  a  person  to  insure 
his  life,  or  his  property,  and  either  in  the 
policy  itself,  or  by  indorsement  at  the  time  it 
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is  msde,orby  subeequent  indorsement.to  which 
the  consent  of  the  Company  is  generally  re- 
quired, to  direct  the  loss  to  be  paid  to  some 
uinl  party.  And  this  is  done  in  language  simi- 
lar, if  not  identical,  with  that  used  in  this  case. 
It  is  a  mode  of  appointing  that  the  loss  of  the 
party  insured  shall  be  paid  by  the  Company  to 
such  third  person.  This  transaction  is  a  very 
common  mode  of  furnishing  a  species  of  secu- 
rity by  a  debtor  to  his  creditor,  who  may  be 
willing  to  trust  to  the  debtor's  honesty,  his 
skill  and  success  in  trade,  but  who  requires  in- 
demnity against  such  accidents  as  loss  by  fire, 
or  the  perils  of  navigation.  The  property  of  the 
debtor  at  risk  being  thus  insured  for  the  benefit 
of  the  creditor,  gives  him  this  indemnity. 

In  the  face  of  this  frequent  use  of  the  two 
indorsements  on  the  policv,  it  cannot  be  held 
that  they  imply  of  themselves  a  knowledge  of 
the  sale  or  a  consent  to  insure  the  purchaser. 

If  it  could  be  shown  that  it  had  been  the 
course  of  dealing,  between  these  particular  par- 
ties to  recognize  the  indorsementof  the  party  first 
assured  as  evidence  of  a  sale,  and  the  indorse- 
ment of  the  Company  as  a  consent  to  the  sale; 
or  if  it  could  be  shown  that  by  custom  and 
usage,  in  any  particular  place,  these  indorse- 
ments were  so  treated,  the  case  might  be  differ- 
ent; but,  in  the  absence  of  such  usage  or  cus- 
tom, we  can  see  in  these  indoniements  nothing 
more  than  the  direction  of  Pbilbrick,  and  the 
consent  of  the  Company,  that  any  loss  sustained 
by  Pbilbrick,  covered  by  that  policy,  should 
be  paid  to  Bates.  As  Pbilbrick  did  not  have  any 
interest  in  the  goods  when  the  fire  occurred, 
he  suat^ned  no  loss,  and  the  policy  covered 
none. 

The  analogy  of  the  effect  of  such  indorse- 
ments on  promissory  notes,  in  assigning  the 
notes  to  the  indorser,  is  very  imperfect.  In  such 
case  the  sum  mentioned  in  the  note  is  payable 
absolutely,  and  without  regard  to  the  interest 
of  the  onginal  payee  in  any  other  matter.  It  is 
all  contained  in  the  note  whose  contents,  to  use 
the  langiu«e  of  the  Judiciary  Act,  are  thus 
made  payable  to  the  indorsee,  and  the  indorser 
necessarily  parts  with  his  interei>t  in  the  subject- 
matter  of  the  contract. 

These  views  are  well  supported  by  recently 
adjudged  cases  in  this  country.  Fogg  v.  MiA 
dl«tex  Iiu.  Co.,  10  Cusb.,  846;  Hals  v.  Meeh. 
Int.  Co.,  6  Gray,  169;  Tovng  v.  In*.  Co.,  14 
Gray,  1S8;  Orottenor  v.  Int.  Co.,  17  N.  Y., 
891 :  Inn.  Go.  v.  Robert$„n  Pa.  Ht.,  438. 

Thtjwlgmentpfthe  Oireuit  Courtis,  thertfore, 
affirmed. 

ated-«  BlS8.,160;  81  Mich.,  86«;  9  Am.  Rep.,  48 
m  Mass.,  878) ;  28  Am.  Rep.,  68  (68  Me.,  818). 


ANDREW  WIGGINS  bt  ai.,  Plff$.  in  Err., 

«. 

WILLIAM  D.  BURKHAM. 

(See  a  C,  10  Wall.,  12»-133.) 

Admiuion  of  an  aeeouni,  by  not  objeeting — »- 
lenee,  vehen  not  an  admitnon — reasonable  time, 
lehen  question  for  court  or  jury—favorable 
error,  not  ground  of  complaint. 

An  account  rendered  and  not  objected  to  within 
a  reasonable  time.  Is  to  be  regarded  as  admitted  to 
be  prima  facie  correct. 

884 


If  certain  items.  In  an  account  under  sneb  dr- 
cumstanoes,  are  objected  to  wltbln  a  rBasonabl» 
time,  and  others  not,  the  latter  are  to  be  regarded 
as  covered  by  such  an  admission. 

The  silence  of  the  party  to  whom  the  aooount  is. 
sent  Is  an  admission  of  its  correctness,  but  may  be 
repelled  by  showing  that  the  party  was  absent  trom 
home,  suffering  from  lUneae,  or  expected  shortly 
to  see  the  other  party. 

The  court  cannot  take  Judicial  nottoe  of  the  car- 
time,  and  the  number  of  malls. 

Where  the  facts  are  clear,  the  question  of  what  is 
reasonable  time  is  exclusively  for  the  court. 

Where  the  proofs  are  oonnlctlnK,  the  question  is 
a  mixed  one  of  law  and  fact. 

An  error  of  the  court  favorable  to  the  party  ot>- 
Jeotlng,  furnishes  no  ground  of  complaint. 

[No.  191.] 
Submitted  Apr.  et,  1870.  Decided  Apr.  30,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  suit  was  brought  by  the  defendant  in 
error,  in  the  court  below,  to  recover  on  a  certain 
account. 

The  trial  resulted  in  a  verdict  and  judgment 
for  $4,600  and  costs,  in  favor  of  the  plaintiff. 
Whereupon  the  defendants  sued  out  this  writ 
of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Thomaa  A.  Hendricks,  forplaintiib- 
in  error. 

The  only  question  presented  in  tills  case  arises, 
upon  the  instruciiona  and  refusal. 

The  rule  stated  in  the  instruction  is  that 
which  applies  to  a  settlement  of  disputed  ac- 
counts by  the  parties;  where,  upon  conference, 
they  agree  to  the  result.  In  that  case  the  aetlled. 
account  is  prima  faoie  correct,  and  may  be  im- 
peached by  evidence  of  fraud,  omission  or  mjs- 

Perkins  v.  Hart.  11  Wheat.,  287;  Basar  v. 
Thompson,  1  Black,  80  (66  U.  S.,  XVU.,  41); 
see,  also,  Loekwood  v.  Thorne,  12  Barb.,  487; 
Dowsv.  Durfee,  10  Barb.,  218. 

In  Loekwood  v.  Thorne,  11  N.  Y.,  178.  the 
court  says: 

' '  The  second  point  made  by  the  defendanta 
is,  that  the  referees  erred  in  not  giving  legal 
effect  to  an  account  stated  and  settled  between 
the  parties,  and  in  permitting  the  same  to  Im 
opened  without  proof  of  fraud  or  mistake,  and 
this  presents  properly  a  question  of  law  fwoor 
decision;  for  whether,  on  a  given  state  of  facts. 


NOTB— .,leeount  utated.  When  impeachaiiU  fur 
fraud,  mMake,  error,  omission,  accident,  umrtont 
chatges.  See  note  to  Perlclns  v.  Hart,  £t  n.  S.  (11 
Wheat.1  IBT. 

WTmt  constUutet  an  account  stated. 

An  account  stated  Is  an  agreement  between  the 

farties  to  an  account,  that  all  the  Items  are  trae. 
a  equity,  an  account  rendered  by  one  merchant  to 
another  and  received  and  held  without  objecttan. 
will  generally  be  deemed  an  account  stated .  ttteb- 
bins  V.  NUes,  iS  Miss., «!;  Terry  v.  Sickles,  13  Oil.. 
m;  Hufner  v.  Hewitt,  T  W.  Va.,  686:  Maoaell  v. 
Payne,  ]8  La.  Ann.,  12(:  Darlington  v.  Taylor.  8- 
Grant,  196;  Avery  v.  Leach,  9  Huo,  lOe;  Ooop. 
wood  V.  Bolton,  W  Miss..  212. 

It  exists  only  where  the  accounts  have  been  ex- 
amined and  the  balance  admitted  as  the  true  bal- 
ance between  the  parties.  Their  minds  must  meet 
as  In  making  other  agreements,  and  they  most 
both  assent  to  the  account  and  balance  as  correct. 
Stenton  v.  Jerome,  64  N.  T.,  480;  Kook  v.  BoDits,4 
Daly,  117;  Loekwood  v. Thome,  12  N.  Y.,  170:  Keto- 
hardt  v.  Hlces,  61  Miss.,  Sti. 

Where  defendant  acknowledges  his  indebtedee* 
for  a  sum  certain,  being  balance  of  an  accoaot,  the 
court  may  treat  it  as  an  account  stated.  May  t. 
Klos8,44Ho.,8(IO. 

An  action  cannot  be  maintained  on  ■ceoont 
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the  transaction  amounts  to  an  account  stated, 
is  a  question  of  law  and  not  of  fact." 

IblaTui  v.  Sprnffiu,  12  Pet..  800. 

In  Oatiinff  t.  J/eweU,  9  Ind.,  577,  the  court 
says: 

"  Where  there  are  no  facts  involved  but  the 
simple  one  of  the  length  of  lime  elapsed,  it  is 
a  question  of  law." 

Ataood  T.  Clark,  2  Me.,  249:  KingOey  t. 
W<Mi*,  14  Me..  67;  Murry  t.  Bnith,  1  Hawks, 
41 ;  Ro&yr.  R.  B.  Co..  84  N.  Y.,  548. 

In  the  case  last  cited  upon  the  question  of 
"reasonable  time,"  the  court  says:  "Ordina- 
rily it  is  a  mixed  question  of  law  and  fact;  when 
tlM  testimony  is  conflicting,  and  the  facts  are 
uoaettled,  the  jury  are  to  decide,  under  the  in- 
stroctions  of  the  court,  as  to  the  law.  Where 
there  is  no  dispute  as  to  the  facts,  the  question 
is  purely  one  of  law,  and  the  court  should  de- 

11  Johns.,  187;  8  N.  Y..  272;  8  N.  Y.,  266; 
87  Barb.,  221;  3  Duer,  269;  1  Wend.,  457;  2 
Pars.  Oont.,  686,  and  N.  P.,  661. 

Mtttn.  MeDonald,  Boaeh»  4k  MeDotuUd, 
for  defendant  in  error: 

It  is  difficult  to  see  on  what  grounds  the  in- 
struction of  the  court  is  objected  to.  The  evi- 
dence, as  shown  in  the  bill  of  esoeptions,  tends 
to  support  it,  and  the  legal  propositions  con- 
tained in  it  are  in  strict  accordance  with  the 
law,  as  laid  down  in  1  Story,  £q.,  sec.  626. 
The  text  in  Story  is  sustained  by  numerous 
Authorities,  among  which  we  cite  Loekuood  v. 
I%om«,  11  N.  T.,  170;  WiUit  v.  Jem^an,  2 
Atk.,  261;  Tudor  v.  SamyTie,  2  Vem.,  270. 

Was  it  error  for  the  court  to  refuse  the  in- 
structions asked  for  by  the  plaintifCs  in  error? 

It  is  a  question  of  fact,  or,  what  amounts  to 
the  same  thing  in  the  trial  of  a  cause,  a  mixed 
question  of  "law  and  fact"  and,  therefore,  for 
the  jury,  where  there  is  a  conflict  in  the  testi- 
mony, or  where  the  facts  are  not  all  clear,  or 
'Where  other  elements  enter  into  it  other  than 
the  mere  lapse  of  lime,  as  opportunity,  distance, 
the  frequency  and  character  of  the  intercourse 
between  the  parties.  In  support  of  this  posi- 
tion, we  rely  on  the  authorities  above  cited, 
and  also,  Lockumod  v.  Thome,  18  K.  Y.,  286. 

Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court: 


This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  Sutes  for  the  District  of  Indi- 
ana. The  action  was  a««ump«i<.  The  declara- 
tion contained  only  the  common  counts.  The 
case,  as  shown  by  the  bill  of  exceptions,  is  as 
follows:  Burkham,  the  plaintiff,  lived  in  Chi- 
cago, and  the  defendants  at  Bagerstown,  in 
Indiana,  distant  from  Chicago  about  two  liun- 
dred  and  twenty  miles  by  railroad.  Upon  the 
trial,  evidence  was  given  tending  to  prove  that 
the  plaintiff,  on  or  about  the  16th  uf  May,  1866, 
sent  to  tlie  defendants  by  mail  a  written  slaie- 
ment  of  the  account  sueid  upon,  in  Ihe  nature 
of  on  account  current,  and  that  the  defendants 
made  no  objection  to  it  till  un  or  about  the  28i.h 
of  that  month,  when  they  addressed  a  letter  to 
the  plaintiff  by  mail  objecting  to  some  items  of 
the  account,  but  making  no  objection  to  others, 
to  which  latter  items  it  did  not  appear  they 
ever  objected  until  after  the  commencement  of 
the  suit.  The  plaintiff  asked  the  court  to  in- 
struct the  jury: 

"  Ttist  when  an  account  is  rendered  by  a 
creditor  to  his  debtor,  if  the  debtor  does  not, 
within  a  reasonable  time  after  he  has  examined 
the  same,  make  any  objection  thereto,  his 
silence,  unexplained,  is  an  implied  admission  of 
the  correctness  of  such  account,  though  not 
conclusive  evidence  thereof;  and  if  the  debtor, 
within  such  time,  objects  to  some  of  the  items, 
and,  during  such  reasonable  time,  makes  no 
objection  to  the  residue  of  such  items,  be  ought, 
pnma  facie,  to  be  presumed  thereby  to  aomit 
the  correctness  of  the  items  not  objected  to; 
and  in  both  the  foregoing  instances  the  account 
so  in  whole  or  in  part  admitted,  is  to  be  deemed, 
in  legal  effect,  an  account  stated." 

This  instruction  was  given.  The  defendants 
thereupon  asked  the  court  to  instruct  as  follows: 

"That,  if  the  plaintiff  made  out  his  account 
on  the  16th  day  of  May,  1866,  and  then  sent  it 
to  the  defendants,  it  was  within  a  reasonable 
time,  if  the  defendants,  on  the  28th  day  of 
month,  by  letter,  notified  the  plaintiff  of  meir 
dissatisfaction  with  that  account." 

But  the  court  refused  to  give  the  said  instruc- 
tion and,  on  the  contrary,  then  and  there  in- 
structed the  jury: 

"  That  what  was  reasonable  time  for  a  debtor 
to  object  to  his  creditor's  account,  after  its  pres- 
entation to  him,  is  a  matter  of  fact  for  the 


Btat«d  where  one  of  the  parties  never  assented  to 
the  iMtlanoe  claimed  by  the  other  to  be  found  due. 
C.  O.  A  C.  R.  R.  Co.  V.  Kimmel,  86  Mo.,  8Bj  Porter 
T.  Cooper.  1  Crompt,  H.  &  R.,  387;  S,  C,  4  Tvr.,  »M. 

There  must  be  proof  of  an  express  or  implied 
a  went  to  the  acoouot.  and  party  must  be  compe- 
tent to  assent,  but  It  is  not  neoeiaary  that  the  par- 
ties should  sUrn  the  aooount.  The  simple  render- 
Inv  of  the  Items  of  the  aooount  between  the  par- 
tla«  and  striking  a  l>alano^  or  avreelnsupon  the 
■monnt  due.  Is  sulIicieDt.  Loclcwood  v.  Thorne,  II 
H.  T.,  170;  8.  C,  18  N.  T.,  «88;  Koolt  v.  Bonltz,  4 
Daljr,  117:  Holmes  v.  D'Camp.  1  Johns.,  84;  True- 
v.  Hurst,  1  Term,  40;  Knowlee  v.  MIohel.  13 
...  Ua;  Brucn  v.  Hone,  i  Barb.,  S88;  Hutobin- 
■oa  ▼•  Market  Bk.,  48  Barb.,  308 ;  Stenton  v.  Jerome, 
MN.T.,480;  Cobb  v.  ArundelLas  Wi8.,fifi3;  Brown 
▼.  Vandyke,  8  N.  J.,  Bq.,  795 :  White  v.  Campbell, 
m  Woh..  483. 

The  mere  admission  that  something  Is  due  does 
aofeentltle  to  even  nominal  damages  on  an  account 
ttmltbA,  The  amount  must  l>e  fixed.  Lane  v.  Hill, 
M  Ad.  *  EL  (N.  S.),  ai2:  Kirton  v.  Wood,  1  Hood,  ft 
Sal>^  288;  Tuoker  v.  Barrow,  7  Bam.  t  C,  <23; 
Oiwu  V.  Davles.  4  Bam.  &  0.|235;  Bemaaconl  v. 
.Anderson,  1  Hood.  &  Halk.,  188. 

I  aoknowledarment  of  a  definite  sum  due  Im- 
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plies  a  promise  to  pay,  and  In  an  action  upon  an 
Bcoount  stated  it  is  not  neoessary  to  set  forth  the 
subject-matter  of  the  original  debt.  Hoyt  v.  Wll- 
kloaon,  10  Pick.,  31 ;  Montgomery  r.  Ives.  IT  Johns.. 
38 ;  Fitch  V.  Leitch,  U  Leigh,  471 :  Tassey  v.  Church, 
4  WatM  t  S..  141 ;  Foster  v.  Allanson,  i  Term.  480. 

Balance  of  a  stated  aooount  is  principal :  it  can- 
not be  re-examined  to  ascertain  the  items  or  their 
character.    McClelland  v.  West,  70  Pa.  St.,  183. 

Assent  of  the  party  is  presumed  from  his  reoetv- 
ing  and  keeping  an  account,  without  any  objeotion 
to  It,  beyond  a  reasonable  time  for  examining  and 
returning  It  under  the  oiroumstanoes  of  the  case. 
Terry  v.  dickies,  13  Cal..  4S7 ;  Thorp  v.  Thorp,  15  Vt., 
106;  Case  v.  Hotcbklss,  1  Abb.  Ct.  of  App..  Deo., 
824 ;  Townlcy  v.  Denlaon.  4A  Barb..  490 ;  white  v. 
Hampton,  10  Iowa,  238;  Langdon  v.  Roane,  8 
Ala.,  618. 

The  liability  from  retaining  a  stated  aooount 
without  objection  is  only  applicable  between  mer- 
chants; between  other  persona  such  retention  Is  a 
circumstanoe  for  the  Jury.  AndlDK  v.  Levy,  67 
Miss.,  51;  S.  C.,34  Am.Uep.,436;  contm,  cases  last 
above  cited  which  were  not  between  merchants, 
and  Sbepard  v.  Bk.  of  Mo.,  16  Mo..  141;  Brovn  v. 
Kimmel,  87  Ho.,  430;  Powell  v.  P.  R.  R.  Co.,  66 
Mo.,  868. 
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considention  of  the  juty,  aod  not  a  matter  of 
law  to  be  decided  by  the  court." 
The  defendants  excepted  to  the  instructions 

given,  aod  to  the  refiual  to  instruct,  as  asked 
7  them.  This  action  of  the  court  presents 
the  only  subject  for  our  consideration.  The 
bill  of  exceptions  does  not  purport  to  set  out 
all  of  the  evidence.  What  other  evidence  was 
given,  if  any,  does  not  appear. 

The  first  instruction  given  by  the  court  b«- 
low,  embraces  two  propositions: 

(1)  That  an  account  rendered,  and  not  ob- 
jected to  within  a  reasobable  time,  is  to  be 
regarded  as  admitted  by  the  party  charged  to 
be  prima  feteie  correct. 

(8)  That  if  certain  items  in  an  account  under 
such  circumstances  are  objected  to  within  a 
reasonable  time,  and  others  not,  the  latter  are 
to  be  regarded  as  covered  by  such  an  admission. 

Wc  Bee  nothing  objectionable  in  these  propo- 
sitiotis.  They  are  in  accordance  with  all  the 
leading  authorities  on  the  subject.  Loehaood 
▼.  Thome,  UN.  Y.,  170;  1  Story,  Eq.,  sec.  626. 
The  other  exception  also  involves  two  proposi- 
tions: 

1.  That  the  court  refused  to  instruct  the  jury 
that,  upon  the  hypothesis  stated,  the  account 
was  objected  to  by  the  defendants  within  a 
reasonable  time. 

8.  That  the  court  did  instruct  that  what  was 
a  reasonable  time  was  not  a  question  of  law  to 
be  decided  by  the  court,  but  a  question  of  fact 
for  the  jury. 

Judge  Story  says:  "  Between  merchants  at 
home,  an  account  which  has  been  presented, 
and  no  objection  made  thereto,  after  the  lapse 
of  several  posts,  is  treated,  under  ordinary  cir- 
cumstances, as  being,  by  acquiescence,  a  stated 
account"  See,  also,  Loekwoody.  Thorne,  WIS. 
Y.,  174. 
.  The  principle  which  lies  at  the  foundation  of 
evidence  of  this  kind  is,  that  the  silence  of  the 
party  to  whom  the  account  is  sent  warrants  the 
inference  of  an  admission  of  its  correctness. 
This  inference  is  more  or  less  strong  according 
to  the  circumstances  of  the  case.  It  may  be 
repelled  by  showing  facts  which  are  inconsistent 
with  it,  as  that  the  party  was  absent  from  home, 
suffering  from  illness,  or  expected  shortly  to 
see  the  other  ptuty,  and  intended  and  pre- 
ferred, to  make  his  objections  in  pferaon.  Otiier 
circumstances  of  a  like  character  may  be  readily 
imagined.  Loekteood  v.  Tfurme,  18  N.  Y.,  8^. 
As  regards  merchants  residing  in  different 
countnee,  Ju<|!7<  Story  says:  "  Several  oppor- 
tunities of  writing  must  have  occurred."  Sec. 
Sid. 

We  see  no  objection  to  the  rule  as  be  lays  it 
down,  in  respect  to  parties  in  the  same  country. 

When  the  account  is  admitted  in  evidence  as 
a  stated  one,  the  burden  of  showing  its  incor- 
rectness is  thrown  upon  the  other  party.  He 
may  prove  fraud,  omission  or  mistake,  and  in 
these  respects  he  is  in  nowise  concluded  by  the 
admission  implied  from  his  silence  after  it  was 
rendered.     Per/dm  v.  Hart,  11  Wheat.,  256. 

Jf  the  car-time  between  Hajterstown  and 
Chicago  were  ten  hours,  as  is  alleged  by  the 
counsel  for  the  defendant  in  error,  and  there 
were  "  several  posts  "  between  the  time  when 
the  account  sent  to  the  defendants,  on  the  16th 
of  May,  reached  them,  and  the  28th  of  that 
month,  when  they  replied,  the  court  properly 
888 


refused  the  instruction  which  they  uked. 
Whether  these  facts  were  in  evidence  does  sot 
appear.  We  are  asked  to  take  judicial  notice 
of  them.  This  we  cannot  do,  however  wdl 
satisfied  we  may  be  upon  the  subject.  Ther 
should  have  been  proved  by  proper  testimony. 

But  error  is  not  to  be  presumed.  It  moat  be 
affirmatively  shown.  The  facts  in  question 
may  have  been  proved,  and  this  may  have 
been  the  reason  of  the  refusal  by  the  conit 
to  instruct  as  asked  by  the  defendants.  The 
propriety  of  the  refusal  depended  upon  the 
state  of  the  evidence.  The  terms  of  the  in- 
struction do  not  necessarily  imply  that  then 
were  not  facta  in  proof  bearing  upoo  tke 
subject,  besides  those  of  which  the  instrocv 
ion  was  expressly  predicated.  The  car^ime 
and  the  number  of  mails  may  have  been 
proved  or  admitted.  If  these  facts  weie  not 
m  proof  the  bill  of  exceptions,  under  the  ar- 
cumstances,  should  have  so  stated.  It  does  sot 
appear,  from  anything  in  the  record,  that  tbe 
court  erred  in  refusing  to  give  the  instmctiaB. 
The  presumption  is  the  other  way. 

The  proposition  that  what  is  reasonable  time 
in  such  cases  is  a  qestion  for  the  jury,  as  laid 
down  by  the  court  below,  cannot  be  sustained. 
Where  the  facts  are  clear,  it  is  always  a  ques- 
tion exclusively  for  the  court.  Tbe  point  vai 
BO  ruled  by  this  court  in  Tolani  v.  Spragtu,  IS 
Pet.,  886.  See,  also,  Loekuood  v.  Thome,  UN. 
Y. ,  175,  and  3  Pars.  Cont. ,  note  e,  661.  When 
the  proofs  are  conflicting,  the  question  ia  a 
mixed  one  of  law  and  of  fact.  In  such  caaet 
the  court  should  instruct  instruct  the  juty  it 
to  the  law  upon  the  several  hypotheses  of  fact 
insisted  upon  by  the  parties. 

If  the  evidence  in  the  case  was  such  as  war- 
ranted the  court  in  refusing  the  inatracckni 
asked  by  the  defendants — if  there  were  sev«al 
postB  between  the  time  of  the  receipt  of  the 
account  by  the  defendants  and  the  date  of  the 
letter  objecting  to  it — the  court  should  hare  ta- 
structed  the  jury  that  the  letter  was  not  within 
a  reasonable  time,  which  is  the  opposite  of  the 
instruction  asked.  This  would  have  been  oon- 
clusive  against  the  defendants.  The  error  of 
the  court  in  submitting  the  question  to  the  jury 
was,  therefore,  favorable  to  them,  and  they  lian 
no  right  to  complain. 

Tm  judgment  of  Ae  court  belnte  it  afiruii. 

Cltnd-«1  V.  8.,  402;  lOT  U.  S.,  8U:  ■  Sawr.,ai; 
40  Ind.,  27 ;  843  Am.  Bep..  IBB  (61  Hd.,  5«). 


THE  STATE  OF  TEXAS,  Complt., 
c. 
GEORGE  PEABODY'S  EXECUTORS  wai. 

Rvie  to  ihou  eaute  vhy  eounmi  ihmM  netk 
changed. 

Party  deslrinj;  to  chan^  bis  counsel,  ooartcranti 
a  rule  nl»i,  to  such  oounael,  to  show  cause,  at  la 
early  day,  wby  hla  name  should  not  be  strlctoi 
from  tbe  docket  as  suob  oounael. 

[No  10.  Orig.l 
MMonmadeNov.  11,1370.  D^dedNoe.li,li»- 

ON  MOTION  to  strike  name  of  oounael  fro* 
docket,  etc. 
Mr.  T.  J.  DorMit,  in  support  of  the  no- 
tion. 
Mr.  Omorg*  W.  P>«ehal,  opposiag. 
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Mr.  Justice  ClUford  delirered  the  opinion 
of  the  court: 

The  complainant  In  this  case,  by  T.  J.  Du- 
rant,  moves  the  court  that  the  name  of  Oeorge 
W.  Paschal  "Be  stricken  from  the  docket  as 
couisel  in  this  case,  and  that  he  be  prohibited 
to  interfere  in  any  manner  therewith  as  coun- 
«el  of  the  complauant." 

Satisfactory  evidence  was  exhibited  to  the 
'Court  on  the  4th  of  the  present  month,  that  the 
aald  T.  J.  Diirant  was  duly  employed  by  the 
complainant  as  counsel  in  this  cause ;  and  on 
the  7ih  of  the  same  month,  such  counsel  on  the 
docket  of  the  present  term,  and  by  the  motion 
under  consideration,  filed  by  him  in  behalf  of 
the  complainant,  he  informs  the  court  that 
Oeorge  W.  Paschal  lias  long  since  been  relieved 
by  the  complainant  of  all  duty  in  said  cause, 
and  that  he  has  ceased  to  tie  counsel  of  the  com- 
plainant therein;  but  that  he,  nevertheless,  re- 
fuses to  give  up  his  connection  with  the  same, 
And  insists  in  controlling  it  against  the  will  of 
the  complainant ;  and  for  these  reasons,  and  also 
because  such  interference  on  the  part  of  the 
«aid  Paschal,  as  the  complainant  alleges  is  ille- 
gal and  unwarrantable,  it,  the  complainant, 
flies  the  motion  to  which  reference  is  made. 

Due  notice  was  given  to  the  respondent  by 
the  complainant  before  the  hearing,  and  he  ap- 
peared by  counsel  on  Friday  last  and  ezpresDed 
his  readiness  to  answer  the  motion  upon  its  mer- 
its; and  in  view  of  these  circumstances,  the 
court  has  come  to  the  conclusion  to  grant  the 
rule  nut,  as  in  the  preceding  cas6,  ginng  leave 
to  (he  parties  respectively  to  file,  at  the  hearing 
on  the  return  of  the  rule,  such  affidavits  perti- 
nent to  the  issue  as  they  are  advised  are  mate- 
rial to  the  matter  in  controversy. 

Ordtred,  aemrdingly,  that  a  rule  nisi  itius  to 
Charge  W.  Patehai,  returnable  on  Friday  next, 
to  shmo  cause,  if  any,  why  hit  name  ihall  not  be 
stricken  from  vte  docket  in  thii  cause  as  counsel 
<if  the  complainant,  as  prayed  in  the  pending  mo- 
tion. 


ELIZA  C.  DEERY'8  LESSEE,  Ptff.  in  Err., 

V. 

MARTHA  CRAY  bt  al. 

(See  8.  C 10  Wall.,  288-212.) 

Deed,  when  evidence — lines,  how  estabUthed— im- 
material error. 

A.  deed.  wbJoh  on  Its  face  presented  no  apparent 
onoertiUDty,  is  evldeooe.  subject  to  the  effect  of  it 
aa  to  tlUe,  when  all  the  evidence  should  be  in. 

Uoea  In  a  deed  may  be  established  by  parol  evi- 
dence, and  by  a  loojr  standing  division  fence,  reootr- 
oiled  by  the  adJolninK  owners. 

An  error  in  the  instructions  of  the  court  which 
«oiild  work  no  injury,  is  not  rround  of  reversal. 

[No.  210.] 
Argued  Nov.  3, 1870.      Decided  Nov.  U,  1870. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  case  is  fully  stated  by  the  court. 
Mesmrs.  Robert  J.  Brent  and  T.  T.  Crit- 
tenden, for  plaintiff  in  error: 

Whatever  they  may  be  in  other  Sutes,  the 
•m  10  Wall 


land  laws  of  Maryland  are  stringent  and  tedi- 
nical. 

These  principles  are  fully  discussed  and  set- 
tled by  the  Court  of  Appeals  of  Maryland  in 
the  leading  case  of  Sammond  v.  Noms,  2  H.  & 
J. ,  183,  which  involved  the  admissibility  of  a 
deed  from  John  Howard  to  Philip  Hammond, 
dated  Sep.  27,  1858,  for  two  parcels  of  a  tract 
called  Wood's  Inclosure,  one  parcel  containing 
86  acres,  the  other  94  acres,  sold  to  John  How- 
ard by  Joseph  Wood,  as  by  deed  duly  made 
and  recordea  in  the  records  of  Frederick  Coun- 
ty, appears  the  said  two  parcels  of  land,  being 
also  what  the  said  J.  Howard's  dwelling  plan- 
tation is  made  upon. 

In  pages  146  and  147  the  court  rejected  the 
deed  as  a  title  paper,  because  "It  did  not  suffl- 
cientlj^  specify  the  land,  but  referred  for  its  de- 
scription or  bounds  to  another  deed,  which  could 
not  be  found." 

Now  this  is  our  Very  case ;  the  only  difference 
being  that  the  deed  in  Hammond  v.  Norris  was 
unlocatable  and  inoperative  without  producing 
the  lost  deed,  which  was  referred  to  for  bounds 
aries  of  the  past.  This  difference  does  not  af- 
fect the  principle  which  rejects  a  deed  which  is 
unlocatable  on  its  face,  except  by  reference  to 
another  document  which  is  not  produced.  Here, 
looking  at  this  deed  of  Samuel  L.  Chew  to 
Elizalieth  Chew,  no  one  can  say  how  the  east- 
erly line  was  or  should  run,  without  producing 
the  plat  of  Brown  and  showing  its  location 
thereon.or  producing  proof  where  John  Thomas 
ran  his  line,  if  he  ever  did  run  it.  Tradition 
is  evidence  of  boundaries,  but  here  there  is  no 
primary  nor  secondary  nor  traditional  evidence 
of  that  boundary  line.  As  it  standson  tbisrec- 
ord  the  court  has  admitted  an  unlocatable  deed. 

The  principle  of  the  case  of  Hammand  v. 
Norris  and  the  case  itself,  has  been  more  re- 
cently recognized  and  confirmed  in  Mary- 
land. 

BUssing  v.  House,  8  Oill  &  J.,  291. 

This  court  fully  approved  the  same  principle 
in  18  How.,  168  (69  U.  8.,  XV.,  822). 

These  cases  in  Maryland  are  but  emanations 
of  the  common  law  principle  laid  down  in  2 
Thomas's  Coke,  241  (marg.),  that  the  office  of 
the  premises  inter  aiia  is  "to  comprehend  the 
certainty  of  the  lands  or  tenements  to  be  con- 
veyed either  by  express  words,  or  which  may 
be  by  reference  reduced  to  a  certainty." 

A  still  later  case  in  the  Court  of  Appeals  de- 
cides that  a  reference  to  another  deed  for  bound- 
aries makes  the  deed  referred  to  a  part  of  Uie 

17'Md.,  184;  10  G.  &  J.,  10. 

On  its  face,  the  deed  is  defective  and  incom- 
plete without  proof  of  the  Identical  line  called 
for,  and  it  is  the  same  as  if  no  boundaries  were 
given  for  the  part  proposed  to  be  )|;ranted. 

MiOer  v.  Smith,  88  Pa.,  888;  Doe  v.  Ourtis.  8 
How.  (Miss.),  280:  18  8m.  &  M.,  838;  Fmiwiek 
V.  Floyd.  1  H.  &  G.,  174;  Budd  v.  Brooke,  8 
Gill.,  198. 

No  possession  under  this  imperfect  deed  can 
supply  this  necessary  paper  muniment  called 
for  in  the  deed  as  part  of  it,  or  found  a  presump- 
tion while  the  defective  deed  is  in  evidence. 

3  H.  &  J.,  06;  6  H.  &  J.,  386:  30  Md.,  899. 

Messrs.  B.  T.  Wallla  and  Thomas,  for  de- 
fendants in  error: 

The  proposition  of  the  plaintiff  is,  that  the 
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deed  from  Samue]  L.  to  Elizabeth  Chew  is  void 
for  uncertainty,  for  the  reason  that  the  begin- 
ning of  the  northern  line  is  not  fixed,  and  the 
plat  referred  to  is  not  produced.  No  parol  proof, 
ft  is  contended,  can  help  this  deed,  which  is  to 
be  treated  as  an  absolute  nullity. 

This  proposition,  it  is  submitted,  rests  on  a 
misapprehension  of  the  term  and  purport  of  the 
deed.  That  describes  the  quantity  of  land  in- 
tended to  be  conveyed,  in  language  perfectly 
clear,  i.  ».,  "one  half  of  the  number  of  acres  of 
the  whole  tract."  It  does  not  leave  to  Mr. 
Thomas  to  designate  the  point  from  which  the 
northern  line  is  to  start  or  the  course  it  is  to 
run.  Both  of  these  are  to  be  in  conformity 
with,  "agreeable  to"  a  plat  already  made  and 
referred  to.  The  deed  is,  therefore,  not  uncer- 
tain because  it  is  with  the  plat  made  absolutely 
certain. 

There  is,  undoubtedly,  a  class  of  cases  in 
Maryland  (and  the  Maryland  law  in  this  regard 
is  not  peculiar),  in  which  it  is  held  that  a  deed 
is  void  for  uncertainty  when  it  does  not  ^ive  a 
description  of  the  property  conveyed  sutHciently 
certain  to  enable  it  to  be  laid  out  and  located 
upon  a  plat,  or  does  not  funish  the  means  or 
references  by  which  such  uncertainty  may  be 
made  certain. 

But  none  of  these  rulings  touch  this  case.  A 
thing  in  pait  was  to  be  done  after  the  grant  by 
direction  of  the  deed,  and  there  can  be  no  rule 
of  evidence  which  precludes  showing  by  direct 
proof  or  circumstances  satisfactory  to  the  jury, 
ttiat  it  was  done,  or  that  something  was  done  m 
its  stead,  by  arrangement  of  the  parties  inter- 

Blake  v.  Doherty,  6  Wheat.,  869,  Bead  v. 
Proprt.,ete.,  8  How.,  288;  Jfbonan  v.  Lee,  3 
Black,  504  (67  U.  S.,  XVII.,  280). 

There  is  no  rule  more  fully  settled  than  that 
it  is  competent  to  show  by  parol  that  a  bound- 
ary line  nas  been  fixed  by  the  parties,  and  to 
identify  in  the  same  manner  the  lands  referred 
to  in  the  written  instrument.  Such  proof  does 
not  go  to  contradict,  alter,  add  to  or  detract 
from  the  writing;  but  only  to  explain  the  same 
by  giving  locality  and  identity  to  the  subject 
matter,  and  applying  the  contract.  As  often  as 
writings  fail  to  describe  by  metes  and  bounds 
the  lands  conveyed,  or  to  give  a  precise  location 
to  them,  the  omission  is  supplira  and  the  ap- 
plication of  the  writing  made  to  the  lands  by 
parol. 

Bertteh  v.  Lehigh  Co.,  A  Rawle,  180:  McGaieb 
V.  Pfddai,  25  Miss..  267;  Om»  v.  WiXhen,  86 
Md.,  569;  J)w»ey  v.  Eci^ie,  7  Gill  Su  J.,  881; 
CroifU  V.  Hibbard.  4  Met.,  4S2. 

And  any  parol  arrangement  sustained  by 
twenty  years'  possession,  is  conclusive  in  eject 
ment  as  to  boundary. 

Boyd  V.  Oraw*,  4  Wheat.,  618;  Jacknon  v. 
Long.  7  Wend.,  170;  Munroe  v.  Oatet,  48  Me., 
463:  RueeeU  v.  Mavks,  3  Met.  (Ey.),  87;  AUen 
V.  Bate*,  6  Pick.,  460. 

Boundaries  may  not  only  be  established  by 
hearsay  (.Boardman  v.  Beed,  6  Pet.,  341),  but  in 
opposition  to  the  calls  of  an  ancient  patent. 

Gonn.  y.  Pa.,  Pet.  (C.  C),  496. 

The  evidence  in  the  present  case  is  conclusive 
as  to  the  existence  in  fact  of  a  northern  bound- 
ary to  the  southern  moiety,  as  far  back  as  the 
memory  of  the  oldest  witness  (Godman)  goes, 
a  period  of  sixty  years  before  the  trial  in  1868. 
888 


It  was  likewise  argued  below  that  a  title  by 
possession  could  not  be  set  up  where  a  paper 
title  found  bad  had  been  relied  on. 

Colvia  V.  Waiford,  20  Md.,  395. 

A  good  deed  would  not,  of  course,  be  pre- 
sumed from  possession,  where  the  pnssessioa 
had  been  under  a  bad  one.  But  this  cannot  ap- 
ply to  a  case  where  the  defect  is  not  in  title,  but 
consists  in  an  uncertain  l>oundary  to  be  inade 
certain  af  terwardfi.  There  the  possession  itself 
establishes  the  certainty  required,  and  instead 
of  being  referred  to,  another  and  presumed 
deed  goes  back  to  and  stands  upon  the  very 
deed  propounded,  whose  deficiency  it  suppliw 
and  with  which  it  is  consistent. 

Mr.  Juitiee  Miller  delivered  the  opinion  of 
the  court: 

This  case  has  lieen  under  consideration  io 
this  court  before,  and  is  reported  in  5  Wall., 
795  [72  U.  8,  XVIII.,  658]. 

The  suit  is  brought  to  recover  an  undivided 
interest  in  a  tract  of  about  two  thousand  acres 
of  land  on  Kent  Island,  known  as  Kent  Fort 
Manor.  The  Manor  was  originally  patented  U> 
Giles  Brent,  and  plaintitC  was  arrested  in  the 
derainment  of  her  title  in  the  former  trial,  by 
the  refusal  of  the  court  to  permit  her  to  intro- 
duce a  copy  of  an  ancient  deed  by  the  Brenta 
to  Samuel  Chew,  a  remote  ancestor  of  plaintiff. 
The  refusal  was  held  by  ttiia  court  to  be  erro- 
neous, and  the  judgment  rendered  by  the  cir- 
cuit court  against  her  was  for  that  reason  re- 
versed, and  a  new  trial  ordered. 

It  is  to  the  rulings  of  the  court  against  plaint- 
iff on  this  second  trial,  that  the  present  writ  of 
error  is  directed. 

The  plaintiff,  on  this  trial,  having  established 
by  evidence  to  which  there  is  no  objection,  a 
title  to  the  whole  of  the  Kent  Fort  Manor  in 
Samuel  Lloyd  Chew,  one  of  her  ancestors,  fur- 
ther traced  the  title  by  descent  to  Lowman 
Chew,  a  lunatic,  who  died  in  1862.  childless  and 
intestate,  leaving  five  heirs,  of  whom  she  is  one. 

The  defendants  introduced,  on  the  trial,  con- 
veyances from  Samuel  A.  Chew,  the  father  of 
Lowman  Chew,  for  a  large  part  of  the  northern 
half  of  the  Manor;  and,  bv  agreement,  it  was 
conceded  that  plaintiff  had  no  controversy  with 
the  tenant  in  possession,  in  remainder  of  the 
northern  half  not  conveyed  by  Samuel  A.  Chew. 

The  controversy  was  thus  limited  to  the 
southern  half  of  the  Manor;  of  which  plaintiff 
claimed  an  undivided  fifth  part,  and  to  which 
she  had  shown  a  prima  fade  title. 

To  defeat  this,  the  defendants  introduced  a 
deed,  dated  October  22,  1787,  from  Samuel 
Lloyd  Chew,  from  whom  plaintiff  derived  title, 
to  his  mother,  Elizabeth  Chew,  which  wa» 
claimed  to  be  a  conveyance  of  the  fee  of  this 
south  half  of  the  Manor.  The  introduction  of 
ttiis  deed  was  the  subject  of  the  pluutiff'a  first 
exception,  and  the  instructions  of  the  court  un 
the  effect  of  this  deed  and  the  title  under  it, 
constitute  the  grounds  of  other  exceptions;  and 
is  the  principal  point  in  the  case. 

The  objection  to  this  deed  is,  that  the  de- 
scription of  the  land  conveyed  is  so  uncertain 
as  to  render  the  deed  void. 

In  order  that  we  may  have  a  clear  idea  of 
this  objection,  it  is  necessary  to  understand  that 
Kent  Fort  Manor  is  an  irregular  shaped  piece 
of  land,  whose  longest  direction  ia  mamly  north 
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and  south,  surrounded  entirely  by  water,  ex- 
cept the  northern  line,  which  crosses  a  rather 
narrow  neck  of  land. 

So,  also,  if  the  Manor  is  divided  into  nearly 
equal  parts  by  a  line  running  from  the  western 
water  boundary  to  the  eastern,  all  of  thesouth 
ern  half  will  be  surrounded  by  water,  except 
the  short  line  separating  it  on  the  north  from 
the  other  half. 

The  description  of  the  land,  then,  in  this 
deed,  which  in  all  other  respects  is  unques- 
tioned, is  in  these  words: 

"All  that  moiety  or  half  ^rt  of  a  tract  of 
a  tract  of  land  called  Kent  Fort  Manor,  lying 
and  being  in  Kent  Island,  in  Queen  Anne's 
County,  being  all  that  part  of  said  tract  of  land 
which  lies  to  the  southwestward  of  a  line  be- 
ginning on  Northwest  Creek  and  running  an 
easterly  course,  agreeable  to  the  plat  of  said 
land  made  by  William  Brown,  of  Anne  Arun- 
del County,  m  such  manner  as  to  comprehend 
one  half  of  the  number  of  acres  of  the  whole 
tract,  the  said  line  to  be  run  and  ascertained 
under  the  direction  of  John  Thomas,  Bsquire, 
of  Anne  Arundel  County." 

The  plaintiff  excepted  to  the  introduction  of 
this  deed,  unless  the  plat  therein  referred  to  as 
made  by  Brown  was  produced  and  its  lines 
shown;  but  the  court  permitted  the  deed  to  be 
read,  subject  to  the  right  of  the  plaintiff  to  ex- 
clude the  same  hereafter,  if  upon  the  closing 
of  the  testimony  it  should  not  have  been  legally 
and  sufficiently  applied  by  defendants  to  the 
maintenance  of  the  issue  on  their  part. 

Now,  unless  the  deed  is  so  fatally  defective 
as  that  no  subsequent  competent  evidence  could 
make  it  good  in  point  of  description,  the  court 
did  not  exceed  its  lust  discretion  in  permitting 
it  to  be  read.  In  other  words,  if  the  uncertainty 
was  a  patent  ambiguity,  an  uncertainty  which 
inhered  in  the  essence  of  the  description,  ren- 
dering it  incapable  of  being  applied  to  the  sub- 
ject matter,  then  the  deed  was  void  absolutely, 
and  should  not  have  been  admitted.  Otherwise 
it  was  well  admitted. 

But  this  does  not  seem  to  us  to  be  the  char- 
acter of  the  instrument.  All  the  boundaries 
given  are  well  known  and  easily  identified,  ex- 
cept one.  This  one  is  to  separate  the  south- 
western half  of  the  Manor  from  the  other  half. 
The  division  is  to  be  into  moieties  exactly  equal 
in  quantity.  Now,  it  is  entirely  clear,  that  if 
you  give  a  surveyor  the  number  of  acres  of  the 
whole  tract,  and  the  point  on  the  Northwest 
Creek  where  the  division  line  is  to  commence, 
be  can  then  determine  mathematically  the 
course,  the  distance,  and  the  Urminui  of  a 
straight  line  running  an  easterly  direction  which 
wUl  divide  the  Manor  equally. 

It  may  be  conceded  that  if  tbere  was  nothing 
referred  to  in  the  deed  by  which  the  commence- 
ment of  this  line,  or  any  other  part  of  it,  could, 
St  the  date  of  the  deed,  have  been  fixed,  that  it 
"wonld  have  presented  a  patent  ambiguity.  But 
if  there  was  anything  by  which  either  the 
beginning  or  the  end  of  the  line  could  have 
been  located,  then  the  whole  of  it  could  have 
been  located.  On  this  point  the  deed  seems 
•ofSciently  clear  in  two  particulars.  First,  the 
Itaie  was  to  be  run  agreeable  to  the  plat  of  land 
made  by  William  Brown,  of  Anne  Arundel 
Ooiuty.  Second,  it  was,  with  this  aid,  to  be 
ton  under  the  direction  of  John  Thomas,  of 
BtelOWAiJU 


said  county.  Now,  what  is  the  meaning  of 
this,  fairly  construed?  It  is  that  the  grantor 
conveys  one  half  in  quantity  of  the  land.  It  is 
to  be  divided  by  a  line  running  from  the  creek 
eastwardly,  and  there  is  a  plat  of  this  land 
made  by  William  Brown,  which  shows  this 
line,  which  is  to  be  run  out  on  the  ground  ac- 
cording to  the  plat,  under  the  direction  of  John 
Thomas.  The  deed,  therefore,  refers  perspicu- 
ously to  the  means  which  renders  certain  the 
description.  "AmbigviUu  patens,"  says  Lord 
Bacon,  "is  that  which  appears  to  be  ambiguous 
upon  the  deed  or  instrument:  laten*  is  that 
which  seemeth  certain  and  without  ambiguity, 
for  anything  that  appeareth  upon  the  deed  or 
instrument;  but  there  is  some  collateral  matter 
out  of  the  deed  that  breedeth  the  ambiguity." 

So  here,  the  deed  on  its  face  presented  no  ap- 
parent uncertainty.  It  is  only  when  we  come 
to  apply  it,  and  are  unable  to  find  or  identify 
the  plat  made  by  Brown  or  the  line  run  by 
Thomas,  that  there  is  any  difficulty. 

The  cases  relied  on  by  counsel  for  the  plaint- 
iff to  show  that  the  courts  of  Maryland  have 
established  a  different  doctrine,  are  not  incon- 
sistent with  what  we  have  said. 

In  Fmtnek  v.  Floyd,!  Har.  &G.,172,  the  land 
was  described  as  "partof  Resurrection  Manor, 
containing  261  acres,  more  or  less."  Resurrection 
Manor  was  a  large  tract  of  4,000  acres,  and  the 
sheriff  levied  on  and  sold  291  acres  of  It,  with 
no  other  description  than  that  just  stated. 
Nothing  else  was  shown  by  which  this  quantity 
could  be  located  or  identified,  and  the  descrip- 
tion was  clearly  a  patent  ambiguity  on  which 
the  levy  and  sale  was  rejected  as  evidence. 

In  T/umuu  v.  luney,  1  Har.  &  G.,  437,  three 
levies  and  execution  sales  were  rejected,  the 
schedules  of  which  described  the  land  as  "part 
of  Borough  Hall,  containing  the  supposed 
quantity  of  180  acres  of  land,  more  or  less." 
Borough  Hall  was  a  tract  of  500  acres,  and 
there  was  nothing  by  which  the  location  of  the 
180  acres  could  be  shown,  nor  any  evidence 
that  it  had  ever  been  located. 

In  Hammond  v.  Norrit,  8  Har.  &  G.,  180, 
the  description  in  the  deed  was,  "all  these  two 
parcels  of  land,  being  parts  of  a  tract  of  land 
called  Wood's  Incloeure,  and  sold  to  said  John 
Howard  by  Joseph  Wood,  one  parcel  contain- 
ing 86  acres,  the  other  94  acres,  as  by  deed  duly 
made  and  recorded  in  Frederick  County  ap- 
pears." The  court  overruled  plaintiff's  obJM- 
tion,  and  permitted  the  deed  to  bo  read  in  evi- 
dence, but,  as  it  subsequently  appeared  that 
there  was  no  such  deed  as  that  referred  to  on 
record  in  Frederick  County,  and  as  no  other 
satisfactory  proof  was  made  of  the  location  of 
these  tracts  within  the  larger  tract  of  Wood's 
Inclosure,  the  court  finally  held  that  it  convey- 
ed no  title. 

That  is  just  in  accordance  with  the  action  of 
the  court  on  this  case  in  admitting  the  deed  to 
be  read  in  evidence,  subject  to  the  effect  of  it 
as  to  title,  when  all  the  evidence  should  be  in. 

This  leads  us  next  to  inquire  whether  defend- 
ants have  shown,  \>y  satisfactory  and  compe- 
tent evidence,  that  this  northern  line  had  an  ex- 
istence, so  OS  to  enable  us  to  determine  what  is 
the  south  half  of  the  Manor. 

Upon  this  point  it  does  not  seem  to  ua  there 
can  be  any  doubt,  for  though  the  plat  of  Will- 
iam Brown  is  not  produced,  nor  is  it  proved 
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expreesly  that  the  line  was  ever  run  under  the 
direction  of  Mr.  Thomas,  yet  there  is  as  much 
evidence  as  can  possiblv  be  expected  to  be  pro- 
duced after  the  lapse  of  eighty  years,  that  such 
a  line  was  run,  and  that  with  such  slight 
changes  as  the  holders  of  the  title  on  each  side 
of  it  made  by  consent  and  for  their  mutual 
convenience,  a  fence  has  been  standing  along 
that  line  ever  since. 

And  this  does  not  depend  solely  upon  parol 
evidence.  A  map  is  introduced  by  agreement, 
of  the  Kent  Fort  Manor,  wliich  is  admitted  to 
be  part  of  a  record  of  a  chancery  suit  in  Mary- 
land, filed  in  1803,  and  the  location  on  said  map 
of  Susanna  Tate's  moiety  is  admitted  to  be  a 
correct  location  of  the  share  of  said  Manor,  as- 
signed in  said  suit  to  Susanna  Tate,  as  sister, 
and  one  of  the  heirs  of  Arthur  Byran,  in  parti- 
tion of  his  real  estate.  This  map  has  figures 
and  Unes  of  it,  showing  a  division  of  the  Manor 
into  two  equal  parts,  of  1,002^  acres  each,  and 
that  division  is  made  by  a  straight  line  from  a 
point  on  Northwest  Creek,  projecting  far  into 
the  body  of  the  tract,  in  a  course  a  Ifttle  south 
of  east,  to  the  eastern  shore  of  the  island. 

Deeds  are  produced  showing  conveyances 
from  Elizabeth  Chew,  grantee  in  the  deed  we 
have  considered,  to  Thomas  M.  Forman,  from 
Forman  to  Philip  Barton  Key,  and  from  Key 
to  Arthur  Byran,  of  the  same  land,  describing 
it  either  as  the  land  on  said  Manor,  purchased 
by  Elizabeth  Chew  of  her  son  Sunuel,  or  as 
Elizabeth  Chew's  half  part  of  the  Manor. 

It  is  also  proven  by  a  witness  over  seventy 
years  of  age,  that  he  knew  Robert  Tate,  the 
husband  of  Susanna,  and  knew  Fort  Manor, 
since  he  was  eleven  years  old;  tliat  a  fence 
then  divided  the  north  and  south  parts  of  the 
Manor,  and  said  Tate  held  up  to  that  fence; 
Uiat  after  Sam.  A.  Chew,  father  of  Lowman 
Chew,  came  to  live  on  the  north  half  of  the 
Manor,  he  and  Robert  Tate  changed  the  loca- 
tion of  the  fence,  and  that  both  recognized  it 
as  the  boundary  between  them.  And  there  is 
other  testimony,  showing  the  holding  under  the 
parties  by  this  line  from  that  day  to  this;  we 
think  quite  sufficient  to  show  that  the  line 
mentioned  in  the  deed  of  Samuel  L.  Chew  to 
his  mother  was  run  and  established ;  that  with 
the  change  made  by  Tate  and  Samuel  A.  Chew 
for  convenience,  it  has  remained  the  line  to  the 
present  time,  and  that  the  parties  claiming  the 
north  and  south  parts  of  the  Manor  have  rec- 
ognized that  fence  for  over  thirty-five  years 
as  the  line  dividing  their  estates. 

We  add  further,  that,  as  this  testimony  Is 
uncontradicted,  it  is  conclusive  against  the 
claim  set  up  by  plaintiff  of  any  title  derived 
from  Samuel  A.  Chew,  and  of  her  case.  Sar- 
gent V.  Adami,  8  Gray,  73;  Bertteh  v.  GotU  Co., 
4Rawle,  139;  JIfunroo  v.  OaUi,  48  Me.,  468; 
Beed  v.  Proprxetort,  etc.,  8  How.,  289;  Noorum 
V.  Lee,  3  Black,  499  [67  U.  S.,  XVII.,  378]. 

It  is  unnecessary  to  inquire  into  the  effect  of 
the  mortgage  given  by  plaintiff  on  her  title,  as 
we  have  already  stated  that  she  had  none  on 
which  the  juij  could  have  found  a  verdict  in 
her  favor,  and  the  error,  if  there  was  one  in 
the  instructions  of  the  court  on  tliat  subject, 
could  work  her  no  injury.  Ryder  v.  Womb- 
weU,  L.  R,  4£xch.,  83;  OMin  v.  McMutten, 
L.  R.,  3Pri.  Coun.,  817. 

Thejudgmmi  of  the  Oireuit  Court  w  affirmed. 


THE  STEAMSHIP  COLUMBIA,  HER 
TACKLE,  BTC,  Paui  Sfoffobo  Kt  ak. 
Claimants,  Appti., 

«. 
JAMES  H.  BUN'HNO. 

(See  S.  C.,"The  OciunMa,"  10  Wall.,  ttS-tSL) 
Rule  of  navigation — negUgeni  Ueamer. 

When  two  steam  vessels  are  crosilnc,  lo  ■■  to  In- 
volve risk  of  ooUislon,  the  one  which  has  the  other 
on  her  own  starboard  should  keep  clear. 

Where  a  steamer  made  no  attempt  to  sladcen 
her  speed  when  the  dancer  became  Imminent,  and 
by  starboardlna;  her  benn,  precipitated  herself  di- 
rectly upon  the  libelant's  vessel,  this  oourt  holds 
her  liable  for  the  collision. 

[No.  818.] 
Argued  Not.  4,  1870.      Deeidai  Mt.  U,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Soutfaern 
District  of  New  York  by  the  appellee,  to  re- 
cover for  damages  resulting  from  a  colliaion. 
That  court  having  entered  a  decree  dismiaaing 
the  libel,  the  libelant  took  an  appeal  to  the  cir- 
cuit court,  in  which  the  said  aecree  was  re- 
versed and  judgment  ordered  for  the  libelant; 
whereupon  the  claimants  took  an  appeal  to  thia 
court. 

The  case  is  fully  stated  by  the  court 

Mettr*.  BenedJet  ft  BenecUcst,  for  appel- 
lants. 

Menrt.  Beebe  A  C.  Donohaa.  for  ^»- 
pellee. 

Mr.  Justice  Strong  delivered  the  <^>ink>ii 
of  the  court: 

The  collision  which  gave  rise  to  this  Ubd, 
occurred  in  the  Harbor  of  New  York,  on  the 
7th  day  of  January,  1860.  On  the  ^temoon 
of  that  day,  the  propeller  "  Jersey  Blue" 
started  on  her  voyage  from  a  coal  dock  in  Jer- 
sey City  across  the  Hudson  to  the  East  River. 
The  tide  was  strong  ebb,  and  there  was  veiy 
little  wind.  From  ner  start,  the  course  of  the 
propeller  was  nearly  towards  the  Battery,  New 
York,  and  somewhat  souUi  of  east;  and  she 
kept  on  that  course  until  almost  immediately 
before  the  collision.  Her  rate  of  speed  was 
variously  estimated,  but  it  was  ptobably  not 
far  from  six  miles  an  hour  throu^  the  water. 
Soon  after  she  left  the  docks  the  steamship, 
Columbia,  pushed  out  from  pier  No.  4,  on  the 
New  York  side  of  the  Hudson,  to  commence 
her  voyage  to  Charleston.  There  was  at  that 
time  a  body  of  floating  ice,  extending  outward 
from  the  pier  six  or  eight  hundred  feet;  but 
beyond  the  ice  the  river  was  clear.  As  the 
ship  hauled  out  into  the  stream,  her  bow  was 
swung  by  the  tide  downward,  and  her  helm 
was  put  to  the  starboard.  Whether  she  had 
cleared  the  ice  fields  before  she  beaded  down 
the  bay,  is  perhaps  not  a  matter  of  much  im- 
portance. Her  owners  libeled  The  Jersey  Blue. 
and  their  libel  was  taken  as  an  answer  to  the 


NOTB.— OoBMon,  rules /or  amidino— uteomer  meer 
tag  fUamer.  Bee,  note  to  Williamson  v.  Barrett.  M 
U.S.  (18  How  J,  lOL  A<0M*  of  steam  and  MMHfiera*- 
•ei*  witA  reference  to  foch  otner,  and  <n  poMlna  and 
meeting.    Bee  note  to  St.  John  v.  Paine,  SI  uTs.  (U 
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present  action.  In  that  it  is  ayerred,  that  hav- 
ing cleared  the  ice,  the  steamer  began  to  move 
down.  If  she  had  not  entirely  cleared  it,  she 
had  so  far,  at  least,  that  only  her  port  wheel 
was  in  Uie  ice  field  when  she  met  the  propeller. 
All  was  open  on  her  starboard  side.  She  pro- 
ceeded down  the  river  in  a  course  nearly  par- 
allel with  the  outer  ends  of  the  piers,  probably 
Just  on  the  outer  edge  of  the  ice  fields,  and  at  a 
rate  of  not  less  than  four  milts  an  hour.  When 
she  came  to  a  point  nearly  opposite  Castle  Gar- 
den and  a  little  below  the  Battery,  she  col- 
lided with  the  propeller,  her  starboard  wheel 
mounting  the  deck  of  the  propeller  about  mid- 
ships on  the  larboard  side,  and  walking  over  it 
about  forty  or  fifty  feet,  doing  considerable 
damage.  There  were  other  important  circum- 
stances preceding  the  collision.  The  Columbia 
was  seen  from  the  propeller  soon  after  she 
hauled  out  from  the  pier  and  commenced 
swinging  down  the  river.  The  propeller  then 
blew  one  whistle,  which  was  not  answered. 
When  the  vessels  approached  each  other  and 
danger  of  collision  appeared,  the  propeller 
again  blew  one  whistle,  thus  signaling  that  she 
intended  to  pass  on  the  right.  This  second 
sigoal  was  also  not  answered;  but  when  they 
came  within  six  or  seven  hundred  feet  of  each 
other,  the  pilot  of  The  Columbia  hailed  that  he 
oould  not  stop,  and  the  engine  of  the  propeller 
was  immediately  reversed.and  she  immediately 
commenced  backing.  The  backing  was  con- 
tinued until  the  colluion,  entirely  stopping  the 
besdway  of  the  propeller,  and  swinging  her 
Iiead  somewhat  outwards  from  New  York.  On 
the  other  hand,  the  propeller  was  seen  from 
The  Columbia  when  the  latter  was  only  about 
one  hundred  yards  from  pier  No.  4,  and  mani- 
festly before  she  had  taken  her  course  down 
the  river.  She  was  seen  to  be  headed  from 
Jersey  City  about  towards  the  Battery,  and  to 
be  at  most  about  half  a  mile  distant.  She  was 
off  the  starboard  bow  of  The  Columbia,  and 
only  her  port  side  could  be  seen.  It  was  ap- 
parent her  course  must  cross  any  course  The 
Columbia  could  take.  After  the  latter  had 
headed  down  the  river  and  had  come  within 
six  or  seven  hundred  feet  of  the  propeller,  her 
helm  was  put  to  the  starboard  so  that  she 
headed  inside  of  Oovemor's  Island,  instead  of 
west  of  the  island,  her  proper  course  out  to 
sea.  She  then  hailed,  but  did  not  stop  her  en- 
gine; certainly  not  until  the  collision  took 
place,  if  at  all. 

Thus  far  there  is  very  little  controversy  in 
regard  to  the  facts.  Most  of  them  appear  in 
answer  to  the  libel,  and  from  the  testimony  of 
the  pilot  of  The  Columbia. 

From  those  facts  which  appear  in  answer  to 
the  libel,  and  from  the  testimony  of  the  pilot 
of  The  Columbia,  and  about  which  there  is  very 
little  controversy,  it  is  not  diOlcult  to  determine 
where  the  fault  of  the  collision  in  this  case  lies. 
The  propeller  was  all  the  time,  from  the  mo- 
ment she  was  first  seen,  off  the  starboard  side 
of  The  Columbia.  It  was,therefore,tJie  duty  of 
the  latter  to  keep  out  of  the  way.  The  regula- 
tions then  existing  required  that  when  two 
steam  vessels  were  crossing,  so  as  to  involve 
risk  of  collision,  the  one  which  bad  the  other 
on  her  own  starboard  should  keep  clear.  Plainly 
she  had  no  right  to  expect  the  propeller  to 
change  her  course.  It  was,  therefore,  a  fault  in 
See  lu  Waix. 


The  Columbia  that  she  did  not  port  her  helm 
and  go  astern  of  the  other  vessel.  And  the 
fault  was  the  more  inexcusable  because  she 
knew,  even  before  she  had  settled  on  her 
course,  that  the  course  of  the  propeller  must 
take  her  across  any  line  The  Columbia  could 
take  in  going  directly  out  to  sea.  There  was 
nothing,  then,  to  prevent  her  adopting  such  a 
course  as  would  have  avoided  all  danger  of  a 
collision.  Instead  of  that  she  went  straight 
down  the  river,  in  a  line  nearly  parallel  with 
the  ends  of  the  piers  and  very  near  to  them 
and,  as  the  vessels  approached  each  other  on 
converging  lines,  she  swung  to  port,  so  as  to 
come  more  directly  into  the  line  of  the  pro- 
peller's course.  This  was  the  exact  opposite  of 
what  she  should  have  done . 

We  think,  also,  the  evidence  establishes  that 
The  Columbia  was  the  following  vessel,  and 
if  she  was,  another  regulation  required  her  to 
keep  out  of  the  way  of  the  propeller.  Chad- 
sey,  the  Captain  of  The  Jersey  Blue,  testifies 
that  he  first  saw  The  Columbia  when  his  own 
vessel  was  below  (south  of)  pier  No.  1,  and  two 
or  three  hundred  yards  distant.  He  saw  her 
over  his  left  shoulder,  as  he  was  standing  at 
the  wheel.  She  was  then  just  coming  out  of 
pier  No.  4,  and  swinging  down  the  river.  This 
was  evidently  before  she  bad  straightened  on 
her  course.  If  this  is  so,  The  Columbia  must 
have  been  above,  namely :  further  up  the  river, 
and  the  folio  wine 'vessel.  Captain  Chadsey's 
testimony  is  corroborated  by  that'of  Oreen,  the 
engineer;  Taylor,  a  deck  hand;  and  by  the  tes- 
timony of  Klickner  and  Pritchard,  ship  Wrights, 
who  repaired  the  propUer  after  the  collision. 
Both  shipwrights  testify  that  the  force  of  the 
collision  must  have  come  from  aft  forward. 
The  chain  bolts  of  the  propeller  were  bent  for- 
ward, which  could  not  have  been  unless  The 
Columbia  overtook  the  propeller  and  struck 
her  from  aft.  There  is  no  satisfactory  evidence 
to  rebut  this.  Hutchinson,  the  engineer  of  The 
Columbia,  states  that  when  he  saw  Tlie  Jersey 
Blue,  she  was  some  two  hundred  yards  dis- 
tant, headed  obliquely  for  The  Columbia  and, 
as  he  thought,  atiove.  He  adds  immediately, 
"  However,  my  not  being  on  the  deck  to  notice 
the  compass,  everything  appeared  abeam  to 
me."  Kelsoe.  the  pilot,  states  that  when  he 
first  saw  the  propeller  (his  own  ship  being  one 
hundred  yards  out  from  pier  No.  4),  she  was 
half  a  mile  distant,  and  his  impression  is  that 
she  was  above  at  the  time,  though  he  adds,  "  I 
cannot  swear  she  was  above;  the  boats  were 
angling  towards  one  another."  Tliis  is  all  the 
testimony  given  to  prove  that  The  Columbia 
was  not  the  following  vessel.  But  it  is  mani- 
fest that  it  tends  to  prove  the  contraiy.  Maps 
have  been  exhibited  to  us  describing  the  situa- 
tion of  the  piers  and  the  course  of  the  propeller 
from  the  coal  docks  to  the  place  of  collision. 
If  they  are  to  be  relied  upon,  and  if  the  pro- 
peller was  not  more  than  a  half  mile  from  The 
Columbia  when  Kelsoe  saw  her,  she  must  have 
been  below  pier  No.  1,  as  the  evidence  for  the 
libelant  shows  that  she  was,  when  The  Co- 
lumbia was  only  one  hundred  yards  from  pier 
No.  4.  It  seems  to  be  satisfactorily  estab- 
lished, therefore,  that  The  Cdlumbia  was  the 
following  vessel  Of  course  the  fault  of  the 
collision  was  hers.  She  had  two  courses  be- 
fore her,  either  of  which  would  have  avoided 
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the  disaster.  Had  she  put  farther  out  from 
her  pier,  where  she  had  clear  water,  before 
heading  down  the  river,  or  if,  after  heading 
down,  she  had  ported  her  helm,  as  the  regula- 
tions required,  instead  of  starboarding,  or  even 
if  she  had  stopped  when  she  saw  danger  of  col- 
lision, she  would  have  passed  astern  of  the  pro- 
Seller  and  no  injury  would  have  been  done, 
y  so  doing  she  would  have  pursued  her  most 
direct  course  out  to  sea.  But  she  did  neither. 
She  made  no  attempt  to  slacken  her  speed 
when  the  danger  became  imminent,  and  by 
starboarding  she  precipitated  herself  directly 
upon  the  libelant's  vessel. 

Decree  of  the  Oireuit  Court  affirmed,  with  in- 
iereet  and  eoett. 


THE  NEW  ORLEANS,  OPELOUSA8  AND 
GREAT  WESTERN  RAILROAD  COM- 
PANY. Plff.  in  Err., 

V. 

CHARLES  MORGAN. 

(Bee  8.  C,  10  WaU..  ZU-KB.) 

Writ  of  error,  tehen  not  ditmiseed  for  defect  th 
record — affirmance — error  in  proceeding* — 
wluii  gve»tion»  not  considered  on  motion  to  die- 
mi»»— final  judgment. 

A  writ  of  error  to  a  Circuit  Court  of  the  United 
States  will  not  l>e  dismissed  because  the  record  con- 
tains no  bill  of  exceptions,  nor  any  agreed  state- 
ment of  facts  or  any  special  verdict,  demurrer  to  a 
material  pleading,  or  demurrer  to  evidence. 

If  there  is  no  error  in  any  part  of  the  record  the 
previUling  party  in  the  drcult  court  la  entitled  to 
an  affirmance  of  the  Judgment. 

There  may  be  error  In  the  proceedings  apparent 
in  the  record  tor  which  the  Judgment  will  be  re- 
versed, although  they  are  not  shown  by  a  bill  of 
exceptions,  an  agreed  statement  of  facts,  or  by  de- 
murrer, or  In  any  special  verdict. 

Questions  of  reversal  or  affirmance  appertain  to 
the  merits  of  the  controversy,  and  will  not  be  de- 
termined upon  a  motion  to  dismiss. 

A  Judgment  of  dismissal,  with  costs,  held  to  be  a 
final  Judgment. 

[No.  821.] 
Argued  JNot.  11.  1870.     Deoidtd  Sot.  U,  1870. 

rl  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  defendant  in  error  filed  a  petition  in  the 
court  below,  to  obtain  payment  on  certain  rail- 
road bonds  issued  bv  the  plaintifl  in  error.  An 
order  was  made  without  notice,  on  his  petition, 
granting  him  executory  process  for  the  collec- 
tion of  his  demand  out  of  the  property  mort- 
gaged to  secure  said  bonds,  unless  the  said  de- 
mand should  be  paid  after  three  days'  notice. 
Default  having  been  made  in  the  payment,  and 
seizure  of  the  mortgaged  property  having  been 
made  upon  said  process,  the  respondent  filed  a 
petition  in  said  court,  to  stay  said  proceedings' 
and  make  inquiry  into  the  regularity  and  legal- 
ity of  the  proceedings.  He  alleged,  among 
other  things,  that  said  executory  process  could 
not  be  legally  ordered  upon  an  ex  parte  applica- 
tion, as  had  been  done  in  this  case.  The  peti- 
tion of  the  respondent  having  been  dismissed 
and  judgment  given  for  the  original  petitioner, 
Morgan,  the  respondent  sued  out  this  writ  of 
error. 

The  case  is  further  stated  by  the  court. 
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Mr.  T.  A.  JTeBckeSi  for  defendant  in  error. 
Meetn.  P.  PUUips  and  J.  A.  CampbOl,  tor 
plaintiff  in  error. 

Mr.  Justice  ClUbrd  delivered  the  opinion 
of  the  court: 

Two  principal  causes  are  assigned  insoppoit 
of  the  motion  to  dismiss  the  writ  of  error: 

1.  That  the  record  contains  no  bill  of  excep- 
tions nor  an^  agreed  statement  of  facts  or  any 
special  verdict ,  demurrer  to  a  material  pleading, 
or  demurrer  to  evidence. 

2.  That  the  supposed  judgment  exhibited  in 
the  record  is  not  a  final  judgment. 

Express  jurisdiction  is  conferred  upon  this 
court  by  the  22d  section  of  the  Judiciary  Act 
to  re-examine,  upon  writ  of  error,  and  reverss 
or  affirm  final  judgments  in  civil  actions  ren- 
dered in  a  circuit  court,  where  the  matter  in 
dispute,  exclusive  of  coats,  exceeds  the  sum  or 
value  of  (2,000,  whether  the  same  was  brought 
there  by  original  process  or  was  removed  luen 
from  courts  of  the  several  States,  or  from  a  dis- 
trict court    1  Stat,  at  L. ,  84. 

Such  a  writ  of  error,  when  issued  to  a  circuit 
court,  removes  the  whole  record  into  this  court, 
and  if  all  the  pnx)eeding8  in  the  suit  were  cor- 
rect, it  follows,  if  not  from  the  very  words  of 
the  section,  oertunly  from  the  necessary  ohi- 
struction  of  the  same,  that  the  judgment  must 
be  affirmed.  Taylor  t.  Morton,  2  Black,  484 
[67  U.  8.,  XVII.,  278]. 

Error  may  be  shown  in  such  a  case  bv  a  bill 
of  exceptions  or  by  a  demurrer  to  the  declara- 
tion, or  a  material  pleading,  or  it  may  appear 
by  an  agreed  statement  of  facts,  if  made  a  put 
of  the  record,  or  in  a  special  verdict,  if  put  in 
due  form ;  but  even  when  all  these  are  wanting 
it  is  no  cause  for  dismissing  the  suit,  because 
the  writ  of  error  isslied  to  a  circuit  court  under 
that  section  brings  up  the  whole  record,  and 
their  absence  only  shows  that  there  ia  no  error 
in  the  proceedings;  and  if  there  is  no  error  in 
any  part  of  the  record  the  prevailing  party  in 
the  circuit  court  is  entitled  to  an  affirmance  of 
the  judgment.  Minor  v.  IVJotton,  1  How.,  887; 
Stercne  v.  Gladding.  19  How.,  M  [60  U.  S., 
XV.,  560]. 

Cases  brought  here  by  writ  of  error  to  a  slate 
court,  issued  under  the  26th  section  of  the  Ju- 
diciu7  Act,  stand  upon  a  very  different  foot- 
ing,as  in  such  a  case  it  must  appear  on  the  face 
of  the  record  in  express  terms  or  by  necessary 
implication,  that  some  one,  at  iMst,  of  the 
questions  described  in  that  section  did  arise  in 
the  state  court,  and  that  the  question  so  ap- 
pearing in  the  record  was  decided  in  the  state 
court,  as  required  in  that  section ;  and  if  it  does 
not  so  appear  in  the  record,  then  this  court  has 
no  jurisdiction  of  the  case,  and  in  that  efcnt 
the  writ  of  error  must  be  dismissed;  as  this 
court,  under  those  circumstances,  has  no  power 
either  to  reverse  or  affirm  the  judgment  ren- 
dered in  the  state  court.  Suydam  y.  WifWnBi 
ton,  20  How.,  440  [61  U.  S.,  XV.,  988];  Tmg- 
lor  V.  Morton,  2  Black,  483  [67  U.  8.,  XVIL, 
278];lStat.  atL.,8S. 

Certain  errors  in  judicial  proceeding  con  only 
be  examined  in  an  appellate  court  when  they 
are  shown  by  a  bill  of  exoeptiona — as  where 
proper  testimony  is  rejected  or  where  impnqKr 
testimony  is  admitted — ^but  there  may  be  enor 
in  the  proceedings  of  a  subordinate  court  ap- 
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3>erent  in  the  record  for  which  the  Judgment 
will  be  reversed  in  an  appellate  tribunal,  al- 
though they  are  not  shown  by  a  bill  of  ezcep- 
tiona  and  do  not  appear  in  an  agreed  statement 
-of  facts  or  by  demurrer  or  in  a  special  verdict 
— as  where  the  original  process  was  unauthor- 
ized by  law,  or  where  the  defendant  was  not 
served  with  process,  or  where  the  proceedings 
binder  the  process  were  irregular  and  void. 
Such  were  the  rules  of  the  common  law,  and 
they  have  been  adopted  and  applied  in  this 
■court  in  repeated  cases.  Slaeum  v.  Pomery,  6 
Cranch,  221;  Garland  v.  Davii,  4  How.,  181; 
Bennett  v.  Butttrworth,  11  How.,  669;  Gohmt 
T.  Va..  6  Wheat.,  488;  8uydam  v.  Willianuon 
Intpra]. 

Whatever  the  error  may  be  and  in  whatever 
.stacre  of  the  cause  it  may  have  occurred,  it 
must  appear  in  the  record  or  proceedings,  as 
before  explained,  or  tie  shown  by  a  bill  of  ex- 
-ceptions,  agreed  statement  of  facts,  demurrer, 
or  special  verdict.  1  Chit.  PI.,  481;  1  Tidd, 
Pr.,  SM;  U.  8.  v.  EUaton,  16  Pet.,  291. 

Two  thousand  Iwnds  for  the  sum  of  |1,000 
-each  were,  on  the  1st  of  April,  1859,  issued  by 
the  plaintiffs  in  error,f  ailing  due  in  thirty  years, 
with  interest  at  eight  per  cent,  payable  semi- 
. annually  in  coupons  for  the  proper  amount. 
Their  road  was  completed  at  that  time  from  Al- 
.giers,  opposite  the  City  of  New  Orleans,  to  Ber- 
wick Bay,  a  distance  of  eighty  miles,  and  the|y 
mortgaged  the  same,  together  with  the  road- 
bed of  the  main  tracit  and  branches  and  the 
-depots  and  the  lands  appertaining  thereto,  .to 
■«ecure  ttie  payment  of  the  bonds.  On  the  23d 
-of  February,  1869,  Charles  Mor^n  filed  his  pe- 
tition in  the  circuit  court,  averring  that  he  was 
the  holder  of  a  certain  number  of  these  bonds 
.and  of  a  large  number  of  coupons  which  were 
past  due,  and  an  order  was  made  on  that  peti- 
tion, on  the  80th  of  March  following,  that 
the  Corporation  plaintiffs,  on  tliree  days'  notice, 
pay  to  Uie  petitioner,  the  defendant  in  error, 
-f816,840,  and  the  cost  of  the  proceedings,  and 
that  in  default  of  such  payment  the  mortgaged 

Eroperty  might  be  seized  and  sold  according  to 
kw  for  the  whole  of  the  debt  secured  by  the 
mortgage.  Payment,  as  thus  summarily  or- 
-deied,  was  not  made,  and  thereupon  a  writ  of 
.seizure  was  issued  liy  the  court,  and  the  whole 
•of  the  mortgaged  property  was  seized  by  the 
Marshal  and  sold ;  and  the  petitioner  l>ecame  the 
purchaser  of  the  same  at  the  sale. 

It  iscontended  by  the  plaintiffs  that  the  proc- 
■eas  and  all  the  proceedings  in  the  circuit  court, 
were  irregular  and  void,  and  that  the  same 
-should  be  set  aside;  but  the  court  will  not  de- 
termine that  question  at  this  stage  of  the  con- 
trover^,  because  it  is  clear  that  if  the  views  of 
the  plainUflS  are  correct,  and  the  jud^ent  is  a 
final  one,  it  must  be  reversed.  Questions  of  re- 
versal or  affirmance  appertain  to  the  merits  of 
the  controversy,  and  will  not  be  determined 
upon  a  motion  to  dismiss. 

But  the  defendant  insists  that  the  judgment 
is  not  a  final  one,  and  that  the  writ  of  error 
.should  be  dismissed  on  that  ground. 

On  the  1st  of  June,  1869,  the  plaintiffs  for 
the  first  time  appeared  on  the  law  cide  of  the 
-circuit  court,  and  filed  their  petition  in  the  nat- 
ure of  an  audita  qwrda,  averring  that  the  ez- 
-«cutory  process  could  not  be  legally  ordered 
without  notice;  that  the  order  was  made  with- 
^8ee  10  Wau..  0.  S.,  Book  19. 


out  notice  and  without  proper  evidence  and 
parties;  that  the  subject  of  the  suit  was  only 
co^izable  in  equity,  and  prayed  that  the  va- 
lidity of  said  prooeedings  may  l>e  examined, 
and  that  they  be  restrained  and  suspended  by  a 
writ  until  a  final  order  herein. 

Hearing^  was  had  on  the  petition,  and  the 
court  having  duly  considered  the  petition  and 
exhibits  submitted  l^  the  petitioner  in  this 
cause.and  "beingsatsfied  that  the  prayer  there- 
of cannot  be  granted,  it  is  ordered  and  decreed 
that  the  said  petition  be  dismissed  with  costs." 

Judgment  rendered  June  14,  1869.  Judg- 
ment signed  June  18,  1869. 

The  forms  of  verdicts  and  judgments,  it  is 
true,  are  not  controlled,  even  in  Louisiana,  by 
the  state  law,  but  there  must  lie  some  variation 
from  the  form  of  a  judgment  as  at  common 
law  to  render  it  appropriate  to  the  form  of  the 
process  adopted  in  that  circuit.  Common  law 
suits  as  well  as  suits  in  equity  are  commenced 
in  that  court  by  petition,  and  the  judgment  in 
this  case  is  in  a  form  not  unusual  in  that  court. 
It  is  called  a  judgment  in  the  record  and  treated 
as  such  by  the  court  and  the  parties,  and  in  our 
opinion  the  writ  of  error  ought  not  to  tie  dis- 
missed for  either  of  the  reasons  assigned  in  the 
motion. 

Motbm  denied. 


ISRAEL  DEMIKO,  Appt., 

V. 

UNITED  STATES. 

(See  B.  C,  "Deming'i  Appeal,"  10  Wall.,  251-266). 

B»-in»tat«me7U  of  appeal,  lott  by  laehM. 

Where  an  appeal  was  cUsmissed  on  motion  of  ap- 
pellant's counsel.  \<mg  acqulesoenoe  by  sllenoe  of 
the  appellant  will  prevent  Its  beinsr  re-lnstated,  al- 
though be  swears  that  his  counsel  In  consenting  to 
the  dismlasal,  acted  without  his  knowledjre  and  con- 
sent. 

[No.  7J 
Motion  filed  Nov.  11, 1870.  Decided  Nov.  U,  1870. 

APPEAL  from  the  Court  of  Claims. 
On  motion  to  re-instate. 

The  petition  in  this  case  was  filed  in  the  court 
below,  by  the  appellant,  to  recover  a  balance 
alleged  to  be  due  him  on  a  certain  contract  with 
the  United  States. 

The  claimant  had  received  the  sum  due  in 
legal  tender  notes  at  their  nominal  value,  but 
claimed  to  be  entitled  still  to  the  difference  be- 
tween their  actual  value  and  the  value  of  the 
same  sum  in  coin,  inasmuch  as,  at  the  time  of 
making  the  said  contract,  coin  was  the  only 
legal  lender.  The  court  below  having  entered 
a  decree  dismissing  the  petition,  the  claimant 
took  an  appeal  to  this  court.  The  appeal  after 
having  been,  by  order  of  the  court,  set  down 
successively  for  various  days  to  be  argued,  was 
subsequently  dismissed  on  motion  of  the  claim- 
ant's counsel.  Now  the  claimant,  by  other 
counsel,  moves  to  have  the  order  of  this  court 
dismissing  the  appeal  vacated,  and  to  re-instate 
the  case  upon  the  calendar. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Iiander,  for  appellant 

Mr.  Amo*  T.  Akerman,  Atty-Oen.,  for  ap- 
pellees, filed  his  written  consent  to  the  motion. 

Digitized  by  VjtJLl^ 


390-808 


HUFKBMH  COUMT  or  TEB  UHTTBD  ^TATSB. 


Die.  TntM, 


Mr.  JuMtt  Swayne  delivered  the  opinion  of 

the  court: 

A  motion  has  lieen  made  on  behalf  of  Deming 
to  reinstate  this  case  u{>on  the  calendar.  The 
suit  was  originally  instituted  in  the  Court  of 
Claims.  AJudgment  was  rendered  in  favorof 
the  United  States,  and  the  plaintiff  brought  the 
case  into  this  court  by  appeal.  That  case  and 
the  case  of  Latham  v.  U.  8.,1  Ct.  Claims,  149, 
also  brought  into  this  court  by  appeal  from  the 
judgment  of  the  Court  of  Claims,  were  supposed 
to  involve  the  question  of  the  constitutional 
validity  of  the  paper  circulation  issued  by  the 
United  States,  known  as  legal  tender  notes.  On 
the  1st  of  April,  daring  this  term,  both  these 
cases  were  set  for  argument  on  the  llth  of  that 
month.  On  that  day  the  argument  was  post- 
poned until  the  18Ui  of  April.  The  hearing 
was  further  postponed  to  the  20th  of  April.  On 
that  day  the  counsel  for  the  Lathams  and  the 
counsel  of  Deming  united  in  a  written  motion 
that  both  appeals  uiould  be  dismissed. 

The  court  recognizing  the  right  of  the  coun- 
sel to  have  this  done,  thereupon  dismissed  the 
appeals.  No  reason  was  given  for  this  step,  and 
no  explanation  was  made  by  either  counsel,  ex- 
cept the  statement  that  they  did  not  wish  fur- 
ther to  trouble  the  court  in  relation  to  the  cases. 
The  court  continued  to  sit  until  the  30th  of 
April.  The  long  vacation  then  commenced. 
No  motion  was  made  prior  to  that  time  bv 
Deming,  to  set  aside  the  dismissal  of  bis  appeal. 
On  the  5th  of  May  the  mandate  of  this  court 
was  sent  to  the  Court  of  Claims  to  carry  the 
judgment  into  execution.  This  motion  was 
filed  on  the  7th  of  November,  instant.  It  ap- 
pears by  the  affidavit  of  Deming  that  he  was 
aware  of  the  dismissal  very  shortly  after  the 
order  was  made.  This  must  necessarily  have 
been  so.  It  was  announced  in  the  proceedings 
of  the  court  published  the  next  day.  Nothing 
is  produced  from  his  counsel  who  made  the 
motion.  Deming  states  in  his  affidavit,  that 
the  counsel  acted  without  his  knowledge  or  con- 
sent. Oranting  this  to  be  so,  his  silence  after 
the  facts  came  to  his  knowledge,  must  be  held 
toamount  to  acquiescence  and  ratification.  The 
dismissal  of  the  appeal  left  the  judgment  of  the 
Court  of  Claims  in  favor  of  the  United  States 
in  full  force.  They  can  sustain  no  prejudice 
by  the  overruling  of  tliis  motion.  We  there- 
fore lay  out  of  view,  as  an  element  to  be  con- 
sidered, the  consent  of  the  Attorney-General 
that  the  order  of  dismissal  shall  be  rescinded. 

The  motion  is  addressed  to  the  discretion  of 
the  court.  Under  the  circumstances,  we  are  all 
of  the  opinion  that  it  ought  to  be  denied. 

And  it  it  denied,  aeeordingly. 


THE  WASHINGTON,   ALEXANDRIA  & 
GEORGETOWN  RAILROAD  COMPANY 
AND  ALEXANDER  HAY.  AppU., 
f>. 

THE  MAYOR,  BOARD  OP  ALDERMEN, 
AWD  BOARD  OF  COMMON  COUNCIL 
OF  THE  CITY  OF  WASHINGTON  akd 
JOSEPH  H.  BRADLEY  bt  al. 

(See  8.  C.  "  WoBhington  SaOroad  v.  BrodZeva,"  10 
Wall..  2IIO-303.) 

8»« 


Amended  biU,  when  trrv^iar—omitiien  to  fie 
repUeation,  when  irregular — eTote-biU—relitf 
upon. 

An  amended  bill  oannot  be  filed  after  the  eanas 
Is  regrularir  at  Issue,  without  leave  of  the  ooait.  It 
Is  irreirular  to  bear  the  oause  on  amended  hlU  put 
in  without  leave. 

Omission  to  file  replloatlons  to  answers  is  an  Ir- 
regularity. 

Parties  defendant  are  as  necessary  to  onM»-billi 
as  to  original  bills ;  and  their  appesranoe  in  Ixith 
cases  Is  enforced  by  prooeas  in  the  same  nuumir. 

A  cross-bill  whlon  was  a  nullity  should  hare  lieca 
stricken  from  the  Ales. 

The  court,  upon  such  a  croas-blU,  oannot  decree 
Bsalnst  the  complainants  the  opposite  of  the  lelitf 
which  they  sought  by  their  bUla. 

[No.  218.J 
Argued  Nov.  8. 1870.        Decided  Not.  tl,  1870. 

THIS  case  arose  in  the  court  below,  opon  the 
petition  of  the  appellants  for  an  injoac- 
tion  against  the  saleof  certidn  railroad  property. 

The  history  and  facts  of  the  case  are  folly 
stated  in  the  opinion  of  the  court. 

Meeirt.  R.  i.  Breat,  J.  L.  Brent,  A.  0. 
Riddle,  J.  B.  SCeumrt  and  T.  J.  Durant,  for 
appellants: 

Memt.  J.  H.  Bradley,  W.  D.D«,Tidge  and 
T.  W.  Bstrtley,  for  appellees : 

Mr.  JutUee  SwaiToe  delivered  the  opinioa 
of  the  court: 

This  is  an  appeal  in  equity  from  the  deem 
of  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

The  appellants  are  the  complunants  in  ilie 
case.  The  original  bill  made  the  Corporatioiiof 
Washington  and  Joseph  H.  Bradley  and  A. 
Thomas  Bradley  only,  defendants.  The  pra^ 
of  the  bill  was  that  the  defendants,  Josqih  H. 
and  A.  T.  Bradley,  should  be  enjoined  from 
selling,  under  a  deoid  made  to  them  as  tnute» 
for  the  security  and  benefit  of  the  CnrporstioB 
of  Washington,  the  railroad  described  in  the 
deed  of  trust,  and  that  the  deed  should  be  or- 
dered to  be  delivered  up  and  canceled.  Theie- 
fendants  answered.  The  complainants  filed  * 
replication.  A  preliminary  injunction  wu 
granted  forbidding  the  sale  of  the  road.  Sub- 
sequently the  complainants  filed  an  ameoded 
bill,  whereby  they  made  Gtoorge  W.  Rijcgttod 
A.  T.  Kieckover,  partners,  under  the  name  of 
Riggs  &  Co.,  James  C.  McGuire,  O.  P.  Les|- 
ham  and  James  P.  Kibbreth,  defendants,  is 
addition  to  those  made  by  the  original  bill  AH 
the  defendants  were  duly  served  with  proot* 
except  Lengham  and  EJbbreth.  McGuire  to- 
swered.  Kibbreth  also  answered,  and  thus  Ix- 
came  a  party  to  the  record.  Lengham  did  sot 
appear.  The  Corporation  of  Washington  tnd 
J.  H.  and  A.  T.  Bradley  failed  to  answer  lAe 
amended  bill .  Riggs  &  Co.  also  failed  to  aa>««, 
and  it  was  ordered, as  to  them,to  be  takeaaieoa- 
fessed.  No  such  order  was  niade  as  to  the  Cor- 
poration of  Washington  and  the  trasteH  isite 
deed  of  trust.  No  further  replication  was  filed 
by  the  complainants.  Testimony  was  takes  os 
behalf  of  the  Corporation  of  Washington.  Tkr 
case  was  referred  to  an  auditor.  In  this  ooadi- 
tion  of  things  the  defendant  Kibbreth  filed  s 
cross-bill,  wherein  he  alleged  that  be  was  tbe 
holder  of  certain  securities  indorsed  by  lheOll^ 

§  oration  of  Washington  and  secured  b^  l^ 
eed  of  trust,  and  prayed  that  the  pralimusij 
injunction  should  be  disserved,  and  that  ite 
trustees  should  be  required  lopcooeadloieUtte 
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tnut  property  for  the  benefit  of  the  eettui»  que 
ArtMt.  Thia  bill  makes  no  defendants,  and  asks 
for  no  process.  None  was  issued.  It  appears 
by  the  record  that  the  cause  came  on  to  be  heard 
upon  this  croasbill,  and  was  reserved  to  the 
court  in  bank.  In  that  court  it  appears  that 
the  case  came  on  to  be  heard  on  the  answer  and 
cross- bill  of  Eibbreth,tbe  original  and  amended 
bills  of  the  complainants,  the  answers,  exhibits, 
and  testimony,  and  that  the  court  decreed  that 
the  preliminary  injunction  should  be  dissolved; 
that  Uie  trustees  should  proceed  to  sell  the  trust 
property  in  the  manner  prescribed  by  the  deed 
of  trust,  and  bring  the  proceeds  of  the  sale  into 
court,  and  that  all  further  questions  arising  in 
the  case  should  be  leeerved  for  future  consid- 
etstion  and  adjudication.  This  appeal  is  prose- 
cuted to  reverse  that  decree. 

The  record  is  volunjinous;  we  have  adverted 
to  its  contents  only  so  far  as  is  necessary  to  de- 
yelop  the  points  which  we  think  must  control 
the  determination  of  the  case.  Several  impor- 
tant questions  involving  the  merits  of  the  con- 
troversy, have  been  argued  by  the  counsel,  both 
in  the  briefs  submittedand  at  the  bar.  In  our 
view  of  the  case  it  is  needless  to  examine  them. 
We  have,  therefore,  given  them  no  consid- 
eiation. 

The  reference  to  the  auditor  was  not  revoked 
and  he  made  no  report.  For  aught  that  ap- 
pears to  the  contrary,  the  case  is  still  before 
Urn  for  the  purpose  specified  in  the  order. 

The  amended  bill  was  filed  without  the  leave 
of  the  court,  after  the  cause  was  regularlv  at 
issue.  This  was  in  violation  of  the  29th  rule  of 
equity  practice  prescribed  by  this  court.  That 
rule  provides  as  follows : 

"After  the  replication  filed  the  plaintiff  shall 
not  be  permitted  to  withdraw  it,  and  to  amend 
his  bill,  except  upon  a  special  order  of  a  judge 
of  the  court,  upon  motion  or  petition,  after  due 
notice  to  the  other  party,  and  upon  proof  by 
affidavit  that  the  same  is  not  made  for  the  pur- 
pose of  vexation  or  delay,  or  that  the  matter  of 
the  proposed  amendment  is  material,  and  could 
not  with  reasonable  diligence  have  been  sooner 
introduced  into  the  bill,  and  upon  the  plaintiff 
submitting  to  such  other  terms  as  may  be  im- 
posed by  uie  judge  for  speeding  the  cause." 

If  the  defendants,  without  laches  on  their 
part,  had  moved  the  court  to  strike  this  bill 
from  the  fllee,  it  must  have  been  done.  After 
the  testimony  was  taken,  without  the  objection 
having  been  made,  the  case  presented  a  differ- 
ent aspect.  But  even  then  such  action  should 
have  been  taken  and  such  terms  imposed  as 
-would  have  vindicated  the  rules  of  practice  by 
which  the  court  was  governed  and  the  regular 
order  of  proceeding.  To  hear  the  case  with- 
out anj[  order  on  the  subject  was  a  gross  ir- 
regularity. 

If  the  amended  bill  is  to  be  considered  as  in 
the  case,  the  omission  to  file  replications  to  the 
answers  of  McQuire  and  Kibbreth  was  also  an 
irrMfttlarity.  The  66th  Rule  is  explicit  on  the 
subject.  The  replication  is  necessary  to  put  the 
cause  at  issue.  If  the  complainant  omit  to  file 
it  within  the  time  limited  the  defendant  is  en- 
titled as  of  course  to  an  order  for  the  dismissal 
of  the  suit,  unless  the  court  or  a  judge  thereof, 
upon  cause  shown,  shall  allow  it  to  be  filed  nunc 
fro  tune  upon  such  terms  as  it  may  be  deemed 
proper  to  impose. 
Uee  10  Waix. 


Parties  defendants  are  as  necessary  to  cross- 
bills as  to  original  bills,  and  their  appearance  in 
both  cases  is  enforced  by  process  m  the  same 
manner.  8  Dan.  Ch.  Pr.,  1747.  Without  the 
aid  of  a  cross-bill  the  court  could  not  have  de- 
creed the  sale  of  the  property  covered  by  the 
trust  deed.  It  could  only  have  dismissed  the 
bills  of  the  complainants  and  have  denied  the  re- 
lief sought.  WiekUffe  v.  (nag,  1  Dana,  589; 
Camoehan  v.  Uhrigtie.  11  Wheat.,  446;  ^/re  v. 
PotUr,  15  How.,  56;  Price  v.  Serrington,  7Eng. 
L.  &  £.,  264.  But  the  cross-bill  was  a  nul- 
lity. It  was  not  before  the  court,  and  should 
have  been  stricken  from  the  files.  The  com- 
plainants prayed  for  an  injunction  forbidding 
the  trustees  to  sell.  The  court,  upon  the  cross- 
bill, and  according  to  its  prayer,  decreed  a  sale. 
This  error  is  inevitably  fatal  to  the  judgment 
given. 

It  is  hardly  necessary  to  repeat  the  axioms  in 
the  equity  law  of  procedure,  that  the  allega- 
tions and  proofs  must  agree,  that  the  court  can 
consider  only  what  is  put  in  issue  by  tiie  plead- 
ing, that  averments  without  proofs  and  proofs 
without  averments  are  alike  unavailing,  and 
that  the  decree  must  conform  to  the  scope  and 
object  of  the  prayer,  and  cannot  go  beyond 
them.  Certainly  without  the  aid  of  a  cross- bill 
the  court  was  not  authorized  to  decree  against 
the  complainants  the  opposite  of  the  relief 
which  they  sought  by  their  bills.  That  is  what 
was  done  by  the  decree  under  consideration. 

There  is  a  large  class  of  cases  in  which  it  has 
been  held  that  objections  not  taken  in  the  court 
below  will  not  be  allowed  to  be  taken  in  this 
court.  We  do  not  intend  to  impugn  this  doc- 
trine or  to  narrow  the  limits  of  its  just  operation. 
But  where  there  is  such  a  combination  of  errors, 
and  errors  of  so  grave  a  character  as  those 
which  mark  the  record  in  the  case  before  us, 
this  principle  can  have  no  application. 

The  decree  beloa  it  reterted,  and  the  cause  teiU 
be  remanded fm-furtAer proceeding*,  in  eoi^orm- 
ity  to  thitopinbm. 


JOHN  B.  BRAUN,  Flff.  in  Err., 

« 

PETER  a.  8AUERWEIN. 

(See  8.  C,  10  WaU.,  218-22i.) 

ISatitte  of  Limitations — uiA«n  running  of,  tut- 
pended—Act  of  July  IS,  1866. 

It  Is  the  general  rule  that  when  a  Statute  of  Lim- 
itation has  l)egun  to  run,  a  dl8at>ility  to  sue,  subse- 
quently Intervening,  does  not  stop  its  ruDiUng', 
even  thoufrb  the  disability  be  one  of  those  ezpreasly 
reoognlxed  In  the  Statute  Itself. 

But  the  running  of  a  Statute  of  Limitation  may 
be  Buspended  by  causes  not  mentioned  In  the  stat- 
ute itself. 

Under  the  Act  of  July  13, 1888,  the  Interval  be- 
tween the  appeal  and  lis  decision  was  the  entire 
period  during  which  a  party  was  disabled  to  sue. 

The  said  Act  of  Congress  denied  to  him  a  right  to 
sue  during  that  period,  and  no  longer. 

[No.  214.] 
Argued  Jfon.  8,  1870.      Decided  Nov.  SI,  1870. 

IN  ERROR  to  the  Cmsuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  history  and  facts  of  this  case  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs.  R.  d.  Brent,  y.  L.  Brent  and  Jamet 
Hughes,  for  plaintiff  in  error: 
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Tfae  rejoinder  stntee  the  appeal  to  have  been 
made  AM/f.  20,  1867.  but  the  law  of  Congress 
having  intervened  and  suspended  the  right  of 
action  July  18,  1866,  when  the  slate  Statute  of 
Limitations  had  run  against  the  cause  of  action 
for  only  two  years,  four  months  and  eleven 
days,  we  maintain  that  the  bar  of  limitations 
under  the  state  law  was  then  incomplete. 

As  we  could  not  sue  after  July  18,  1866,  un- 
til an  appeal  taken  and  a  decision  thereon,  and 
as  our  replication  avers  that  the  appeal  was 
duly  made,  which  is  not  denied  in  the  second 
rejoinder,  the  appeal  must  be  taken  to  have 
heea  in  time.  If  so,  the  rejoinder  shows  a  de- 
cision of  that  appeal  some  thirty-nine  days  after 
the  appeal.  It  results  that  if  we  deduct  the 
whole  period  between  July  13,  1866,  and  the 
decision,  Jan.  11,  1868.  we  have  only  two  years, 
five  months  and  twenty  days  left  between  the 
receipt  of  the  money,  Feb.  2,  1864.  and  the 
bringing  of  this  suit,  Feb.  19,  1»68,  and  the 
state  statute  of  three  years  could  not  bar  the 
action.  Again;  if  the  appeal  was  too  late,  and 
the  plaintiff  in  error  should  have  appealed  July 
14,  1866,  the  very  day  after  the  enactment  of 
the  law  by  Congress,  it  is  plain  under  that  Act, 
that  twelve  months  were  allowed  from  the  date 
of  appeal  in  which  to  bring  suit. 

The  computation  of  time,  therefore,  cannot 
be  resumed  under  the  state  Statute  until  July 
14,  1867;  from  which  last  date  to  the  bringing 
of  this  suit  is  but  seven  months  and  five  days, 
not  enough  to  complete  the  bar  of  three  years, 
even  if  vou  add  the  two  years,  four  months  and 
eleven  d^ays  which  elapsed  prior  to  the  Act  of 
July  18,  1866. 

Mettrt.  A.  T.  Akerman,  AttyOen.,  and  C. 
H.  HUl.  Am*.  AttyOen.,  for  defendant  in 
error: 

Under  the  regulation  of  Feb.  1, 1864,  in  force 
when  the  cause  of  action  accrued,  the  limita- 
tion of  time  for  appeals  was  three  months.  The 
Slaintifl  had  lost  his  right  to  appeal  before  the 
taiute  of  1866  was  enacted.  If  that  Statute 
gave  him  six  months  in  which  to  appeal,  he 
did  not  take  advantage  of  it;  for  he  did  not  ap- 
peal for  more  than  a  year  after  it  took  effect, 
namely:  until  Aug.  20,  1867.  The  fact  that 
the  Commissioner  of  Internal  Revenue  enter- 
tained the  appeal  cannot  affect  the  legal  rights 
of  the  parties. 

No  suit  was  brought  until  more  than  a  year 
and  a  half  after  the  Act  took  effect.  Even  if 
the  Statute  of  Limitations  was  suspended  for  a 
year  from  Aug.  1,  1866,  it  began  to  run  again 
Auir.  1,  1867,  and  the  suit  was  barred  Feb.  1, 
1868.  This  suit  was  not  commenced  until  Feb. 
18,  1868. 

See  Hanger  ▼.  Abbott,  6  Wall.,  682  (78  U.  8., 
XVIII.,  939),  and  cases  cited. 


Mr.  Juttiee  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  to  recover  from 
the  defendant  a  sum  of  money  alleged  to  have 
been  illegally  exacted  by  him  from  the  plaint- 
iff, in  virtue  of  his  office  as  Collector  of  Internal 
Revenue  and,  therefore,  had  and  received  by 
him  for  the  use  of  the  plaintiff.  It  was  com- 
menced in  the  Circuit  Court  of  the  State  of 
Maryland,  on  the  18th  day  of  February,  1868. 
Among  other  defenses  set  up,  the  defendant 
pleaded  the  Maryland  Statute  of  Limitations, 
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which  bars  an  action  of  this  nature  unleas  it  it 
brought  within  three  years  from  the  time  when 
the  right  of  action  had  accrued.  To  these  pleii 
(the  2d  and  6th)  the  plaintiff  replied,  in  effect, 
that,  after  defendant  had  received  the  money 
for  which  the  suit  was  brought,  the  plaintiff 
duly  appealed  from  the  assessment  and  collec- 
tion thereof,  made  by  the  defendant  to  tlw 
Commissioner  of  Internal  Revenue  of  the  United 
States,  according  to  the  provisions  of  law,  sod 
in  conformity  to  the  regulations  of  the  tiecre- 
tary  of  the  Treasury;  that  a  decision  of  his  ^ 
peal  was  not  made  until  on  or  about  the  Vih 
day  of  February,  1868,  and  that  a  suit  was 
brought  within  six  months  from  that  dale. 
The  plea,  it  will  be  ob8erved,does  not  aver  when 
appeal  was  taken,  nor  the  day  when  it  was  de- 
cided. While  the  record  was  in  tfaisconditioii, 
the  case  was  moved  into  the  Circuit  Court  of 
the  United  States,  and  subsequently  the  defend- 
ant rejoined  to  the  plaintiff's  replication  by 
averring  that  the  money  alleged  in  tfae  dedan- 
tion  to  have  been  had  and  received  for  tiie 
plaintiff's  use,  was  received  on  the  2d  day  of 
February,  1864,  and  not  atterward;  that  the 
appeal  of  the  plaintiff  to  the  Commissioner  of 
Internal  Revenue  was  taken  on  the  20th  day  of 
August,  1867.  and  not  before;  and  that  the  de^ 
ciaion  of  the  appeal  by  the  Commissioner  was 
made  on  the  11th  of  January,  1»68.  To  this 
rejoinder  the  plaintiff  then  demurred.  From 
the  facts  admitted  by  the  demurrer,  it  appears 
that  more  than  three  years  elapsed  after  the 
cause  of  action  accrued,  before  the  suit  was 
brought,  and  more  than  three  years  before  the 
appeal  was  taken  to  the  Commissioner  of  In- 
ternal Revenue.  The  statute  began  to  run  on 
the  2d  day  of  February,  1864,  ana  had  nothing 
intervened  to  suspend  its  operation,  the  bar 
would  have  been  complete  on  the  2d  of  Febru- 
ary, 1867.  But  on  the  13th  of  July,  lU66,  in 
Act  of  Congress  was  passed,  which,  the  pli^t- 
iff  contends,  worked  a  suspension.  14  HiaL  it 
L  ,  152,  sec.  19.  By  that  it  was  enacted  ihit 
no  suit  shall  be  maintained  in  any  court  tor  llx: 
recovery  of  any  tax  alleged  to  have  been  erro- 
neously or  illegally  assessed  or  collected,  uniil 
appeal  shall  have  been  duly  made  to  the  L;om- 
missloner  of  Internal  Revenue,  according  k> 
the  provisions  of  law  in  that  regard,  and  tlie 
regulations  of  the  Secretary  of  the  Treasury  es- 
tablished in  pursuance  thereof,  and  a  decuioa 
of  said  Commissioner  shall  be  had  thereon,  un- 
less such  suit  shall  have  been  brought  within 
six  months  from  the  time  of  said  decision  or 
within  six  months  from  the  time  this  Act  uket 
effect,  provided  that,  if  such  decision  shall  be  de- 
layed more  than  six  months  from  the  date  of  ucfc 
appeal,  then  said  suit  may  be  brought  at  any 
time  within  twelve  months  from  the  date  u 
such  appeal.  The  Act  look  effect  on  the  M 
of  August,  1866. 

It  is,  undoubtedly,  a  general  principle,  thit 
when  a  Statute  of  Umitaiion  has  begun  to  ran, 
a  disability  to  sue  subsequently  intervening 
does  not  stop  its  running,  even  though  the  do- 
ability  be  one  of  those  expressly  recognized  in 
the  Statute  itself.  Kotwithstanding  this,  how- 
ever, the  courts  in  this  country  have  engrafted 
upon  such  statutes  at  least  one  implied  excep- 
tion. Thus,  in  Eaphirky.  Bell,  8  Cranch,  4M, 
this  court  held  that  the  Treaty  of  Peace  of  VtU, 
by  which    the  independence  of  the  Uoiusd 
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Slates  wasackoowledged  by  Great  Britain,  pre- 
Tent^l  the  operation  of  a  Virginia  Statute  of 
Limitatioos  upon  debts  due  to  British  subjects, 
and  contracted  before  the  Treaty  was  made.  In 
that  case,  though  the  Statute  had  begun  to  run 
before  the  commencement  of  the  war  iu 
1676,  the  time  during  which  it  had  thus  run 
was  not  allowed  to  be  added  to  any  time  subse- 
quent to  the  Treaty.  This,  perhaps,  in  not  to 
be  reearded  as  a  clearhr  judicial  exception,  in 
corporated  into  the  Virginia  Statute.  It  was 
rested  upon  the  force  of  the  Treaty  which  de- 
clared the  creditors  on  either  side  (British  or 
American),  should  meet  with  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value,  in  ster- 
ling money,  of  tiil  bona  fide  debts  theretofore 
contracted.  The  Treaty,  however,  was  not  the 
Act  of  Virginia,  and  the  suspension  of  the 
Statute's  operation  was  by  something  outside 
of  the  statute  itself.  But  m  Hanger  v.  Abbott, 
6  Wall.,  632  [73  U.  8..  XVIII..  939],  it  was 
ruled,  after  grave  consideration,  that  the  time 
during  which  the  courts  of  the  recently  rebell- 
ious States  were  closed  to  the  citizens  of  other 
States,  is,  in  suits  brought  by  such  citizens,  to 
be  excluded  from  the  computation  of  the  time 
fixed  by  Statutes  of  Limitation,  within  which 
only  suits  may  be  brought,  and  this,  though 
the  statutes  contain  no  such  exemption.  In 
other  words,  it  was  held  that  the  Statutes  of 
Limitations  of  the  insurrectionary  States  were 
Btispended,  while  the  courts  in  those  States  were 
closed  by  the  war.  Similar  decisions  have  been 
made  in  the  state  courts.  They  all  rest  on  the 
gaound  Uiat  the  creditor  has  been  disabled  to 
sue,  by  a  superior  power,  without  any  default 
of  his  own  and,  therefore,  that  none  of  the 
reasons  which  induced  the  enactment  of  the  stat- 
utes apply  to  his  case;  that  unless  the  statutes 
cease  to  run  during  the  continuance  of  the  super- 
vening disability,  he  is  deprived  of  a  portion  of 
the  time  within  which  the  law  contemplated  he 
might  sue. 

It  seems,  therefore,  to  be  established,  that  the 
running  of  a  Statute  of  Limitation  may  be  sus- 
pended by  causes  not  mentioned  in  the  statute 
Itself.  AJssuming,  then,  that  the  Act  of  Con- 
gress did,  for  a  time,  stop  the  running  of  the 
Maryland  Statute  against  the  plaintifiF,  the  in- 
quiry remains:  how  long  did  the  suspension 
continue  ?  To  this  there  can  be  but  one  answer. 
Id&nifestly,  only  so  long  as  he  was  prevented 
from  suing  by  the  Act  of  Congress.  The  Act, 
speaking  from  August  1st,  1866,  prohibited  a 
suit  until  he  should  appeal  to  the  Commissioner 
of  Internal  Revenue,  and  until  his  appeal 
should  be  decided,  unless  the  decision  should  be 
postponed  lonser  than  six  months,  in  which 
case  he  was  at  liberty  to  sue  within  a  year  from 
the  time  when  bis  appeal  was  taken.  The  in- 
terval between  the  appeal  and  its  decision,  then, 
was  the  entire  period  during  which  he  was 
disabled  by  the  Act.  If,  in  fact,  be  was  dis- 
abled a  longer  time,  the  prolonged  disability 
waa  caused  by  his  own  neglect  to  appeal.  The 
replication  to  the  defendant's  pleas  fail  to 
stale  when  the  appeal  was  made.  True,  the 
averment  is,  it  was  "duly"  made,  but  that  is 
pleading  a  conclusion  of  law  rather  than  a  fact. 
The  time  when  the  appeal  was  taken  was 
material  to  show  how  long  the  Statute  of  Limita- 
tations  was  suspended.  The  effect  of  the  repli- 
cation was  only  to  aver  that  the  Statute  was  sua 
See  10  Wall. 


pended  for  a  time.  Nothing  more  was  well 
pleaded  by  it  Instead  of  meeting  it  by  a  de- 
murrer, however,  the  defendant  rejoined,  set- 
tins  forth  the  date  of  the  appeal,  and  the  date 
of  Us  decision,  and  the  plaintUf  demurred  to  the 
rejoinder.  It  is  thus  admitted  that  the  plaintiff's 
appeal  was  pending  only  from  August  20th, 
1867.  to  January  llth.  1868,  four  months  and 
twenty-two  days.  The  Act  of  Congress  denied 
to  him  a  right  to  sue  during  that  period,  and  no 
longer.  'The  time  which  he  permitted  to 
elapse  between  August  1st,  1866  (when  the  Act 
of  Congress  took  effect),  and  August  20th,  1868, 
when  be  appealed,  was  not  taken  from  him  by 
any  controlling  power.  He  lost  it  by  his  own 
delay.  It  would  be  giving  a  most  unreasonable 
construction  to  the  Act  were  we  to  hold,  that 
by  merely  delaying  to  appeal,  when  it  was  all 
the  time  in  his  power,  he  could  have  suspended 
the  running  of  the  Statute  indeflnitely.  De- 
ducting, then,  the  four  months  and  twenty-two 
days,  during  which  his  appeal  was  pending, 
and  during  which  he  was  was  disabled,  from 
the  four  years  and  sixteen  days  that  elapsed  be- 
tween the  inception  of  his  right  to  sue  and  the 
commencement  of  his  suit  there  remains  much 
more  than  three  years  in  which  he  was  under 
no  disability,  except  such  as  was  imposed  by 
himself.  'The  judgment  of  the  circuit  court  on 
the  demurrer  was,  therefore,  correct. 

It  remains  only  to  add  that  the  case  was  well 
removed  into  the  Circuit  Court  of  the  United 
Slates.  Sodg$on  v.  MiUteard,  S  Grant'^  Cas., 
412;  Bigelou)  v.  WorretAlante,  696]. 

Thtjudgment  of  the  (Hreuit  Court  i*  affirmed, 
teitheosti. 

ated-12  WaU.,  U,  U ;  02  U.  S.,  90 ;  i  CUff.,  IW. 


THE  NATIONAL  BANK  OF  THE  REPUB- 
LIC, Plff.  in  Err.. 

V. 

REE8  J.  MILLARD. 

(See  S.  C,  10  Wall.,  168-168.) 

Bank  check,  rights  under — drawn  by  governmea 
officer. 

The  holder  of  a  bank  check  cannot  sue  the  bank 
for  refusluer  payment  unless  It  was  accepted  by  the 
bank  or  cliarKea  against  the  drawer. 

That  the  the  check  In  question  was  drawn  on  a 

{lubllo  depository,  by  an  officer  of  the  Rovemment, 
D  favor  of  a  public  creditor,  cannot  change  the 
rtgrhts  of  the  parties. 

[No.  211.] 
Argued  Nov.  7, 1870.      Decided  Nov.  SI,  1870. 

N  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 


I 


Note.— I/<aMU(v  of  a  bank  upon  a  eheek  drawn 
upon  it. 

As  to  the  liability  of  the  twok  upon  which  a 
check  is  drawn  to  pay  the  holder  of  it  there  is  some 
difference  amons  the  authorities.  Very  many  of 
the  authorities  hold  that  there  is  do  privity  be- 
tween the  holder  of  the  check  and  the  bank  until 
the  check  is  presented  and  accepted,  and  that  the 
check  does  not  operate  as  an  equitable  aasinnment 
of  the  deposit,  nor  impose  any  liability  upon  the 
l»nk  to  pay  to  such  holder.  Natl.  Bk.  v.  Whitman. 
M  U.  S.,  843 ;  Hopkinson  v.  Forster,  L.  R..  19  Bq.,  74 ; 
Caldwell  v.  Merch's.  Bk.,  26  U.  C.  P.  C.  294 ;  Lamb  v. 
Sutherland,  87  U.  C.  Q.  B.,  148:  Bellows  Falls  Bk.  v. 
Rutland  Cn.  Bk.,  40  Vt.,  877 ;  Carr  v.  Natl.  Security 
Bk.,  107  Mass.,  46;  S.  C.,  9  Am.  Rep.,«  :  Dana  v. 
Third  Natl.  Blc,  13  Allen,  446:  Case  v.  Henderson, 
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Thie  action  was  brought  in  the  court  below 
by  the  defendant  in  error,  to  recover  the  amount 
of  a  bank  check  drawn  in  his  favor  upon  plaint- 
iff in  error.  Judgment  having  been  given  for 
the  plaintiff  in  that  court,  the  defendant  sued 
out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mettn.  J.  H.  Bradley  and  W.  S.  Cox, 
for  plaintiff  io  error: 

A  bank  check  closely  resembles  an  inland 
bill  of  exchange.  It  is  payable  at  sight,  on  de- 
mand, without  grace,  and  must  be  presented 
for  payment  as  soon  as  may  be  conveniently 
practicable. 

It  gives  no  right  of  action  in  oMumpiit  to  the 
holder  against  uie  drawee,  until  he  has  accepted 
it  or  come  under  some  distinct  obligation  to  the 
holder  to  pay  that  check. 

All  the  elementary  writers  agree  on  these 
points. 

Chit.,  7th  Am.  ed.,  512;  Byles,  1,  14,  and  n. 
1;  StoiT,  sec.  489;  Qrant,  Bank.,  84,  45,  96;  Z 
Pars.  Bills  and  K.,  69,  60,  61,  and  ».,  ed.  1868; 
Levi,  Mer.  Law,  259. 

All  the  decided  cases,  except  two,  are  the 
same. 

Chapman  ▼.  White,  6  N.  Y.,  412;  Butter- 
mnih  ▼.  Peek,  5  Boew.,  841;  BuMard  v.  Ban- 
datt,  1  Gray,  606;  Barker  v.  Anderaon,  21 
Wend.,  878;  Dyker»  ▼.  J3*.,ll  Paige,  616; iVW. 
Bk.  V.  Eliot  Bk.,  5  Am.  Law  Reg.,  711; Parke, 
B.,  arguendo  in  Bellamy  v.  Marjoribankt,  7 
Exch.,  404;  and  see  the  note  in  Parsons  above 
referred  to  and  in  n.  1,  in  Byles,  p.  21 ;  In  re 
Brown,  2  Story,  502. 

They  proceed  on  jhe  ground  that  there  was 
no  promise  by  the  drawee  and,  therefore,  no 
privity  of  contract  between  the  holder  and  the 
drawee. 

The  case^  on  the  other  side  are  Fogartiet  v. 
Bk..  12  Rich.,  618,  and  Vanbibber  v.  Bk.,  14 
La.  Ann.,  486. 

In  each  case  the  court  respectively  proceeds 
on  the  assumption  that  by  the  law  the  merchant 
establishing  a  usage  having  the  force  of  law, 
the  bank  or  banker  on  whom  a  check  is  drawn 
is  the  agent  of  the  depositor,  under  a  contract 
to  pay  the  funds  deposited  to  the  order  of  the 
depositor;  and  the  order  of  the  depositor  creates 
an  obligation  in  favor  of  the  payee  or  holder  of 
the  check,  which  transfers  this  agency  guoad 
the  amount  of  the  check,  and  creates  an  equi- 
table or  legal  right  in  favor  of  such  payee  or 


holder,  which  may  be  enforced  by  actions  at 
law  or  in  equity.  The  cases  already  referred  to 
show  that  this  is  purely  an  assumption  by  those 
two  courts :  that  no  such  commercial  law  or  law 
merchant  exists;  and  indeed  it  is  conceded  by 
Judge  Johnson  in  his  opinion  in  the  first  named 
of  the  two  cases,  that  in  the  books  and  reports 
"We  do  not  hear  of  such  an  action  on  the  part 
of  the  holder.'" 

Upon  elementary  principles,  the  holder  of 
a  check  without  acceptance  cannot  have  a  right 
of  action  against  the  bank  or  drawee. 

This  court  has  settled  in  Thompion  v.  Riogt, 
6  Wall.,  678  (72  U.  8.,  XVIII.,  707),  that  the 
relation  of  depositoraod  banker  is  that  of  debtor 
and  creditor.  Tlie  moment  the  deposit  is  made 
it  becomes  part  of  the  property  of  the  bank, 
under  a  contract  to  repay  the  amount  to  the  de- 
positor or  to  his  order,  at  such  time  and  in  such 
amount  as  he  may  direct.  The  funds  are  no 
longer  the  funds  of  the  depositor,  but  of  the 
banK;  and  the  depositor  is  Uie  creditor  for  the 
principal  sum.  He  has  a  right  to  draw  for  them 
in  such  sums  as  he  may  see  fit. 

The  obligation  of  the  banker  to  the  depositor 
is  perfect.  The  latter  may  maintain  an  action 
for  the  whole  deposit;  he  may  countermand 
any  and  all  the  checks  he  has  given;  if  he  has 
funds  when  the  check  is  presented,  he  may  main- 
tain an  action  on  the  case  for  a  refusal  by  the 
banker  to  pay  his  check.  The  effect  would  be, 
that  a  right  of  action  for  the  same  money  in  ttM 
hands  of  a  third  party,  existed  in  two  persons 
upon  one  promise  at  the  same  time. 

Besides  a  check  is  not  payment  unless  it  is  re- 
ceived as  such ;  the  payee  taking  the  ri^k  of  in 
being  paid,  and  a  receipt  for  a  check  or  even  a 
surrender  of  a  bill  of  exchange- on  receiving  a 
check  is  not  pavment,  unless  the  check  is  paid. 
See  cases  alrrady  cited. 

Mr.  Edwin  L.  Stanton,  for  defendunt  in 
error: 

The  court  properly  refused  to  rule  that  the 
plidntiff  below  ooula  not  recover  unless  the  de- 
fendant had  accepted,  or  had  promised  the 
the  plaintiff  to  pay  to  him  or  his  assignees  the 
particular  check  in  controversy. 

While  a  check  resembles  a  Dill  of  excbanee 
in  some  respects,  it  does  not  in  all ;  and  an  argn- 
ment  from  analogy  must  have  regard  for  the 
differences. 

A  bill  of  exchange  is,  prima  fade,  a  single 
transaction  between  the  drawer  and  the  drawee. 


S8  La.  Ann.,  48;  8.  C,  8  Am.  Rep.,  090;  iGtna  Natl. 
Bk.  v.  Fourth  NaU.  Bk.,  «  N.  Y.,  8Z:  8.  C,  7  Am. 
Kep.,  811;  Bk.  or  Republic  v.  HUlard,  tupra,  and 
cases  therein  cited ;  Plantera'  Bk.  v.  Merrlt,  7  Helsk, 
117;  Planters'  Bk.  v.  Kesee,  7  Heisk,  200;  Hoses  v. 
Franklin  Bk.,  84  Hd.,  674. 

Some  cases,  however,  bold  that  a  check  Is  an 
equitable  assignment  of  so  much  of  the  deposit, 
and  transfers  It  to  the  holder  upon  presentment.  If 
the  funds  are  there  to  meet  It,  and  that  ha  may  sue 
without  wattinsr  for  a  promise  to  pay  the  check. 
Fonrtles  v.  State  Bk.,  U  Rich.,  618;  S.  C.,8  Am. 
L.  Reg.,  393 ;  Munn  v.  Burch,  26  111.,  86 ;  Roberto  v. 
Corbln,  28  Iowa,  821 ;  Fourth  Natl.  Bk.  v.  City  Natl. 
BkM  «8  lU..  388:  Lester  v.  Given,  8  Bush.,  867:  Zelle 
V.  Oer.  Havings  Instn.,  4  Mo.  Ap.,  401 ;  McOrade  v. 
Oer.  Savings  Instn.,  4  Mo.  Ap.,  830. 

It  hiis  also  been  held  that  the  check  holder  has  a 
right  of  action  In  oammjwtt  against  the  bank,  when 
It  oas  funds  of  the  drawer  available,  upon  the  Im- 

Slled  promise  which  the  law  raises  In  his  behalf, 
hioago,  &o.,  Blarlne  Ins.  Ck>.  v.  Stanford,  28  III..  186 ; 
Brown  v.  Leckie,  48  III.,  600:  Vanbldden  v.  Bk.  of 
La.,  14  La.  Ann.,  481 :  Seventh  NaU.  Bk.  v.  Cook,  78 
Pa.  St.,  486. 

898 


When  payment  of  a  check  on  a  bank  la  refused. 
the  recourse  of  the  holder  Is  against  tbe  drawer 
and  not  against  tbe  bonk,  even  though  bank  held 
funds  of  the  drawer  suflloient  to  pay  tbe  check. 
Moses  T.  Franklin  Bk.,  84  Md.,  674. 

When  a  bank  receives  a  check  drawn  on  It  and 
charges  It  against  the  drawer,  and  eetUea  with  hiia 
upon  that  basis,  the  payee  of  the  check  has  a  right 
of  action  against  the  bank  for  the  amount  of  the 
check.  Seventh  Natl.  Bk.  v.  Cook,  78  Pa.  St..  481: 
S.  C.  18  Am.  Rep.,  761. 

A  check  operates  to  transfer  the  sum  named  to 
payee,  who  may  sue  for  and  recover  tbe  amoiml 
from  the  bank,  and  a  transfer  of  tbe  check  carries 
with  It  the  title  to  the  amount  named  In  tbe  cdieck. 
Union  Natl.  Bk.  v.  Oceana  County  Bk,  80  IIU,  tU; 
S.  C,  28  Am.  Rep.,  186. 

A  check  In  the  ordinary  form  does  not  operate  as 
an  assignment  of  so  much  of  the  funds  In  the 
drawer's  hands,  nor  when  a  receiver  of  drmwer  baa, 
subsequent  to  the  giving  of  the  check,  drawn  all 
tbe  funds  out,  entitle  the  holder  to  a  pr«reft?nce  to 
other  creditors.  Atty-Q«n.  v.  Continental  Ufe  loa. 
Co.,7tN.  Y.,82&:  S.  &,  t7  Am.  Bep.,66:  Duncan  v. 
Berlin,  SO  N.  Y.,  161:  Tyler  v.  Gould.  48  N.  T..  <8a. 
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the  latter  does  not  hold  himself  out  as  the  cus- 
todian and  disboTser  of  the  fanner's  money. 
He  may  not  be  even  a  debtor  to  the  former,  nor 
hold  any  funds  for  him.  Hence,  in  the  case  of 
ft  bill  of  exchange,  arises  the  necessity  for  the 
•drawee's  acceptance,  which  is  reco^ition  by 
him  of  the  drawer's  competence  to  give  the  di- 
rection exprMsed  by  the  bill. 

Obligation  to  accept,  with  the  resulting  rights 
of  holders  who  have  relied  on  the  faith  of  the 
promise,  may  be  fairly  implied  from  the  custom 
■of  trade  or  the  course  of  business  between  the 
pftrties. 

Mandevm  v.  Wdeh.  S  Wheat.,  286:  Rumll 
T.  Wiggin,  3  Story,  237;  CamegU  v.  Morriton, 
2  Met.,  881. 

Now,  bank  checks  are  drawn  on  common 
repositories  where  many  persons  agree  to  keep 
their  cash,  to  be  always  and  immediately  ready 
at  their  call  or  subject  to  their  direction,  in  any 
amount.to  any  and  every  payee.  A  check, there- 
fore, requires  no  acceptance  in  respect  to  com- 
mercial paper.  Ko  custom  is  more  prevalent, 
none  more  practically  affects  the  dealings  of 
men,  than  the  usage  and  regular  course  of  ousi- 
ness  out  of  which  arises  an  understanding  and 
expectation  that  a  check  upon  presentment  for 
payment  will  be  paid;  and  if  the  drawer  or  de- 
positor has  the  money  to  meet  it,  he  transfers 
to  the  holder  the  title  to  the  money  it  calls  for, 
and  will  at  once  be  paid  as  matter  of  right  and 
not  of  favor.  Upon  the  strength  and  conven- 
ience of  this  usage  and  understanding,  checks 
pass  from  hand  to  hand  like  cash,  and  are  used 
In  most  payments  and  settlements  between  in- 
dividuals and  banks.  Tlie  promise  implied  from 
this  usage  and  held  out  to  the  commercial  word 
by  banks,  is  a  valid  cutumpsit  to  an  Individual 
bolder,  and  gives  him  a  consequent  right  of 
action  independent  of  acceptance  of  the  partic- 
ular check. 

The  weight  of  judicial  authority  is  on  the 
«de  of  the  holder's  right  of  action  against  the 
drawee. 

JHunn  V.  Bureh,  25  HI.,  86;  In$.  Go.  v.  <Siean- 
Jord.  28  III,  168;  Fbgartiety.  Bk.,  and  AmbUr 
V.  Bk.,  12  Rich.,  S18.  In  Louisiana  the  same 
doctrine  was  held  in  14  La.  Ann.,  480. 

In  Morse.  Banks  and  Bunking  (1870).  409, 
the  question  is  examined  elaborately  and  the 
authorities  reviewed,  and  the  same  conclusion 
reached.  The  reasoning  in  support  of  the  rights 
rpsts  upon  that  of  this  court  in  MandmMe  v. 
WeUsh,  5  Wheat. ,  286 ;  especially  upon  the  doc- 
trine there  stated, that  "An  obligation  to  accept 
may  be  fairly  implied  from  the  custom  of  trade 
or  the  course  of  business  lietween  the  parties  as 
part  of  their  contract." 

Reliance  is  also  had  on  Carnegie  v.  Morrimm, 
•8  Met.,  881 ;  Wuton  ▼.  Barker.  12  Johns..  276; 
HuMeUv.  Wiggin,  2  Story,  287;  Stoiy,  Bills, 
atca.  20.  213;  Breieer  v.  D]/er,  7  Cush..  337;  3 
Kent,  Com.,  106,  ft.  a;  Beawes,  Lex  Merca- 
toTia,  871. 

Mr.  JwtiM  DatIs  dehvered  the  opinion  of 
thecotHt: 

This  is  an  action  of  attumpnt,  brought  by 
ibe  defendant  in  error  against  the  National 
Bank  of  tlte  Republic,  for  failing  to  pay  a 
4lMck  drawn  on  it  in  his  favor  by  one  Lawler, 
*  pftymaster  in  the  United  States  Army.  The 
4eelsration,  in  addition  to  the  special  count  on 
4Bm  10  Wall. 


the  transaction,  contained  a  general  count  for 
money  had  and  received  by  the  defendant,  to 
the  use  of  the  plaintiff. 

The  only  question  presented  by  the  record 
which  it  is  material  to  notice  is  this:  can  the 
holder  of  a  bank  check  sue  the  bank  for  refus- 
ing payment,  in  the  al>sence  of  proof  that  it 
was  accepted  by  the  bank,  or  charged  against 
the  drawer? 

It  is  no  longer  an  open  question  in  this  court, 
since  the  decision  in  the  cases  of  Marine  Bk.  v. 
FtUton  Bk.,  2  Wall.,  2.52  [69  U.  8.,  XVII.. 786], 
and  of  Thompton  v.  Riggt.  6  Wall.,  668  [72  U. 
S..  XVIII.,  704],  that  the  relation  of  banker 
and  customer,  in  their  pecuniary  dealings,  is 
that  of  debtor  and  creditor.  It  is  an  important 
part  of  the  business  of  l>anking  to  receive  de- 
posits, but  when  they  are  received,  unless  there 
are  stipulations  to  the  contrary,  they  belong  to 
the  Bank,  liecome  part  of  its  general  funds,  and 
can  be  loaned  by  it  as  other  moneys.  The 
banker  is  accountable  for  the  deposits  he  re- 
ceives as  a  debtor,  and  be  agrees  to  discharge 
these  debts  by  honoring  the  cliecks  which  the 
depositors  shall  from  time  to  time  draw  on  him. 
The  contract  between  the  parties  is  purely  a 
legal  one,  and  has  nothing  of  the  nature  of  a 
trust  in  it.  This  subject  was  fully  discussed 
by  Lords  Cottenham,  Brougham,  Lyndhurst 
and  Campbell,  in  the  House  of  Lords,  in  the 
case  of  FUty  v.  HUl,  2 CI.  &  F.,  H.  of  L.  Cas., 
and  they  all  concurred  in  the  opinion  that  the 
relation  between  a  banker  and  customer,  who 
pays  money  into  the  bank,  or  to  whose  credit 
money  is  placed  there,  is  the  ordinary  relation 
of  debtor  and  creditor,  and  does  not  partake  of 
a  fiduciary  character,  and  the  great  weight  of 
American  authority  is  to  the  same  effect. 

As  checks  on  bankers  are  in  constant  use, 
and  have  been  adopted  by  the  commercial 
world  generally  as  a  substitute  for  other  modes 
of  payment,  it  is  important,  for  the  security  of 
all  parties  concerned,  that  there  should  be  no 
mistake  about  the  etatui,  which  the  holder  of  a 
check  sustains  towards  the  bank  on  which  it  is 
drawn.  It  is  very  clear  that  be  can  sue  the 
drawer  if  payment  is  refused,  but  can  he  also, 
in  suoh  a  state  of  case,  sue  the  bank?  It  is  con- 
ceded that  the  depositor  can  bring  aitumpmt 
for  the  breach  of  the  contract  to  honor  his 
checks,  and  if  the  holder  has  a  similar  right, 
then  the  anomaly  is  presented  of  a  right  of  ac- 
tion upon  one  promise,  for  the  same  thing,  ex- 
isting in  two  distinct  persons,  at  the  same  time. 
On  principle,  there  can  be  no  foundation  for 
an  action  on  the  part  of  the  holder,  ualess  there 
is  a  privity  of  contract  between  him  and  the 
bank.  Row  can  there  be  such  a  privily  when 
the  bank  owes  him  no  duty  and  is  under  no 
obligation  to  the  holder?  'The  holder  takes  the 
check  on  the  credit  of  the  drawer  in  the  belief 
that  he  has  funds  to  meet  it,  but  in  no  sense 
can  the  bank  be  said  to  be  connected  with  the 
transaction.  If  it  were  true  that  there  was  a 
privity  of  contract  between  the  banker  and 
holder  when  the  check  was  given,  the  bank 
would  be  obliged  to  pay  the  check,  although 
the  drawer,  before  it  was  presented,  had 
countermanded  it,  and  although  other  checks, 
drawn  after  it  was  issued,  but  before  pay- 
ment of  it  was  demanded,  had  exhausted 
the  funds  of  the  depositor.  If  such  a  result 
should  follow  the  giving  of  checks,  it  is  easy 

8»0 


Digitized  by 


Google 


224-840 


tioFBBllK  COOBT  OV  THB  UHIXBD  S/TAIKB 


Die.  TxKJi^ 


to  see  that  bankers  would  be  compelled  to 
abandon  altogether  the  business  of  keeping  de- 
posit accounts  for  their  customers.  If,  then, 
the  Bank  did  not  contract  with  the  holder  of 
the  check  to  pay  it  at  the  time  it  was  given, 
how  can  it  be  said  that  it  owes  any  duty  to  the 
holder  until  the  check  is  presented  and  ac- 
cepted? The  right  of  the  depositor,  as  was 
said  by  an  eminent  Judge  {Ohapman  v.  WkiU, 
6  N.  Y.,  417),  is  a  chose  in  action,  and  bis 
check  does  not  transfer  the  debt,  or  give  a  lien 
upon  it  to  a  third  person  without  the  assent  of 
the  depositary.  This  is  a  well  established  prin- 
ciple of  law,  and  is  sustained  by  the  English 
and  American  decisions.  oAapman  v.  White, 
6  N.  Y.,  412;  Buttenoorth  v.  Peek.  S  Bos.,  341; 
Billiard  v.  BandaU,  1  Gray,  605;  Ha/rker  v. 
Anderxm,  21  Wend.,  873;  Dyjan-i  v,  Bk.,  11 
Paige.  610;  National  Bk.  v.  Eliot  Bk.,  6  Am. 
Law  Reg.,  711;  Pars.  B.&N.,  ed.  186ii,  pp. 
69,  60,  61,  and  n.;  Parke,  Baron,  in  argument 
in  Bellamy  v.  Majoribankt,  8  Eag.  L.  &  E., 
622;  Wharton  v.  WiUker,  4  B.  &  C.  168;  War- 
wick V.  Soger*,  5  Man.  &  G.,  874;  B^les,  Bills, 
ch.  Check  on  aBanker;Grant,  Banking,  Lond. 
ed.  1866,  p.  96. 

The  few  cases  which  assert  a  contrary  doc- 
trine,  it  would  serve  no  useful  purpose  to  re- 
view. 

Testing  the  case  at  the  bar  by  these  Icval 
rules,  it  is  apparent  that  the  court  below,  after 
the  plaintiff  closed  his  case,  should  have  in- 
structed the  jury,  as  requested  by  the  defendant, 
that  the  plaintiff,  on  the  evidence  submitted  bv 
him,  was  not  entitled  to  recover.  The  defend- 
ant did  not  accept  the  check  for  the  plaintiff, 
nor  promise  him  to  pay  it  but,  on  the  contrary, 
refused  to  do  so.  If  it  were  true,  as  the  evi- 
dence tended  to  show,  that  the  Bank,  before  the 
check  came  to  the  plaintiff's  hands,  paid  it  on  a 
forged  indorsement  of  his  signature,  to  a  person 
not  authorized  to  receive  toe  money,  it  does 
not  follow  that  the  Bank  promised  the  plaintiff 
to  pay  the  money  again  to  him,  on  the  pres- 
entation of  the  check  by  him  for  payment. 

It  may  be,  if  it  could  be  shown  that  the 
Bank  had  charged  the  check  on  its  books  against 
the  drawer,  and  settled  with  him  on  that  basis, 
that  the  plaintiff  could  recover  on  the  count  for 
money  had  and  received,  on  the  ground  that 
the  rule  ex  mguo  el  bono  would  be  applicable,  as 
the  Bank,  having  assented  to  the  order  and 
communicated  lis  assent  to  the  paymaster, 
would  be  considered  as  holding  the  money  thus 
appropriated  for  the  plaintiff's  use  and,  there- 
fore, under  an  implied  promise  to  him  to  pay  it 
on  demand. 

It  is  hardly  necessary  to  say  that  the  check 
in  question,  having  been  drawn  on  a  public  de- 
positary, by  an  officer  of  the  government,  in 
favor  of  a  public  creditor,  cannot  change  the 
rights  of  the  parties  of  this  suit.  The  check 
was  commercial  paper,  and  subject  to  the  laws 
which  govern  such  paper,  and  it  can  make  no 
difference  whether  the  parties  to  it  are  private 
persons  or  public  agents.  U.  S.v.  Bk.,  16  Pet., 
877. 

As  soon  as  the  deposit  was  made  to  the  credit 
of  Lawler  as  paymaster,  the  Bank  was  author- 
ized to  deal  wiih  it  as  its  own,  and  became  an- 
swerable to  Lawler  for  the  debt  in  the  same 
manner  that  it  would  have  been  had  the  de- 
posit been  placed  to  his  personal  credit. 
»00 


As  this  case  will  be  remanded  for  a  new  trial, 
it  is  not  necessary  to  notice  the  ezceptiona- 
taken  to  the  charge  of  the  court  on  the  evidence 
introduced  by  the  defendant. 

Judgment  reveried  and  a  venire  de  novo- 
ateardid. 

Clted-94  tr.  8.,  8« ;  IM  IT.  8„  30ff;  107  U.  8.,  6IS :  11» 
C.  S.,  IM ;  T  BI88..  1».  199 ;  S  Wood.  883: 1  McCrarr. 
SOS :  IS  Back.  Seg.,  218, 461 :  M  Bank.  Reg:.  401 ;  \7 
Blatohf .,  ail.  411, 412 :  90  N.  f .,  636 :  T3  Pa.  St.,  4» : 
T  Am.  Rep.,  318, 81T  (46  N.  T..  82) ;  9  Am  Rep..  B  ( lOT 
Mass.,  49) ;  13  Am.  Rep.^  TK  (73  Pa.  St.,  485) :  S  Am. 
Rep.,  72  (ISBMass..  196) ;  84  Am.  Rep.,  8TD  (127  Mbm- 
S98):  84Am.  Itep., "       -  - 


(16  Vroom,  638). 


)  (51  Md.,  68Z) ;  43  Am.  Rep.,  412- 


HORNSBY  ASD   JOHN   ROLAND. 
Appte., 

V. 

UNITED  STATES. 

(See  3.  C  10  Wall.,  S44M5.) 

Mexican  grant*,  cf  three  kind* — tie*ted  interett — 
approval — map — reeHal  a*  evidence — neglect  of 
governor — termination  of  Mexican  avMerity — 
juridical  poueesioa — eonflrmaiion. 

Grants  of  the  publio  domain  of  Mexico  were  of 

three  kinds:  I,  grrants  by  spedflc  boundaries;  2,. 
grants  by  quantity;  and,  3,  grants  of  places  by 
name. 

Under  trrants  of  the  flrat  kind,  as  between  tli» 
Oovemment  and  the  grantee,  the  latter  bad  a  vest- 
ed Interest  In  the  quantity  of  land  mentioned.  Tb» 
general  gift  became  a  particular  gift  when  the 
survey  was  made. 

Such  grant  was  subject  to  the  approval  of  tbe 
Departmental  Assembly,  and  had  certain  ooodi- 
tdons  annexed. 

That  no  map  accompanied  the  petition  Is  not  a 
bontrolllng  objection. 

Where  tbe  grant  recites  that  the  necessary  steps 
had  been  taken  and  Inquiries  made,  aomethlog  more- 
than  mere  surmises  are  necessary  to  show  that  tt» 
recital  Is  false. 

The  clause  subjecting  the  grant  to  the  approval 
of  tbe  Departmental  Assembly  did  not  prevent  the- 
title  from  passing  to  tbe  grantees  upon  the  execu- 
tion of  the  instrument ;  out  until  such  approval, 
tbe  estate  granted  was  subject  to  be  defeateid. 

It  was  tbe  duty  of  the  Oovernor,  and  not  of  the 
grantees,  to  submit  to  the  Assembly  grants  lasoed 
By  him  for  its  approbation.  His  neglect  in  this  re- 
spect did  not  devest  tbe  grantees  of  tbe  estate  al- 
ready vested  In  them. 

The  court  cannot  Inquire  Into  anv  acts  or  omis- 
sions of  the  Mexican  authorities  since  those  au- 
thorities were  displaced.  It  Is  not  authorized  tfy 
pronounce  a  forfeiture  for  anything  done  or 
omitted  by  tbem  since  that  period. 

The  authority  and  Jurisdiction  of  Mexican  oS- 
cials  are  considered  as  having  terminated  July  T.. 
1848. 

Mere  neglect  to  comply  with  the  condition  to  ob- 
tain Juridical  possession  did  not,  of  itself,  work  a. 
forfeiture  of  the  grantees'  right  under  the  Mexi- 
can law. 

There  having  been  no  forfeiture  of  the  granteM'' 
interest  in  the  present  case,  nor  any  such  disrenrd 
of  the  conditions  annexed  to  their  grant  as  to  Eave- 
justified  a  forfeiture,  the  claimants  under  the  grant 
are  entitled  to  a  oonflrmation. 
[No.  204.] 
Argued  Nov.  1. 1870.       Decided  N««.  il.  ISrtO. 

APPEAL  from  the  District  Court  of  the  Dnitr 
ed  States  for  the  District  of  California. 
This  case  are  upon  a  petition  filed  before  the- 
Board  of  Land  Commissioners  of  Galifoniia, 
by  the  appellants,  to  secure  the  ooafirmation  to- 
them  of  title  to  a  certain  tract  of  land. 

This  was  a  claim  for  nine  square  leagues  of 
land,  purporting  to  be  the  vacant  or  surplus 
land  of  the  pbuna  called  Laa  Animaw  and  the 
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rtuuho  de  Pala,  and  embracing  the  lands  of  the 
Oerro  Colorado  (Red  Mountain). 

The  petitioners  claimed  to  derive  their  title 
from  a  Krant  made  by  Qovernor  Pio  Pico  to 
Don  Lrns  Arenas  and  Don  Juan  Roland,  on  the 
6lh  day  of  May, 1846.  A  traced  copy  of  an  eg- 
pediente  from  the  archives  of  the  Mexican  Oov- 
emment  in  California,  now  in  the  custody  of 
the  United  States  Surveyor-Oeneral,  duly  certi- 
fied, was  filed  in  the  case. 

It  appears  from  this  document  that  the  grant- 
ees presented  their  petition  to  the  Oovemor, 
for  the  grant.  May  6,  1846.  On  the  next  day, 
that  officer. without,  so  far  as  appears  from  the 
record,  making  any  inquiries  or  investigation 
in  relation  to  the  matter,  entered  a  decree  of 
concession  and  directed  the  title  to  be  issued 
and  delivered  to  the  interested  parties. 

There  was  no  evidence  that  the  grant  was 
ever  approved  by  the  Departmental  Assembly, 
or  that  judicial  possession  was  ever  given ;  nor 
is  it  shown  that  the  grantees  were  ever  in  pos- 
session of  the  land  or  occupied  it  in  any  man- 
ner. The  lands,  all  described  in  the  grant,  are 
situated  in  the  vacant  or  surplus  lands  of  the 
place  called  Las  Animas  and  of  the  raneho  de 
Pala,  in  the  jurisdiction  of  the  pueblo  of  San 
Joe6  Guadalupe — belong  to  Don  Carlos  Weber 
and  Joe6  de  Jesus  BernS,  embracing  the  lands 
of  the  Cerro  Colorado  (Red  Mountain),towards 
the  slope  of  the  valley,  until  the  full  number  of 
nine  leagues  is  made  up. 

A  careful  examination  of  these  files  affords 
no  aid  to  the  description  contained  in  the  grant. 
Tliere  was  nothing  to  show  that  there  is  any 
toln-aTite  or  surplus  contained  within  the  limits 
of  their  claim;  or  if  there  was,  in  what  part  of 
them  it  is  situated. 

Nor  was  there  any  proof  of  the  existence  of 
the  position  of  the  mountain  called  Cerro  Colo- 
rado. 

A  decree  having  l>een  entered  against  the 
said  petitioners,  they  took  an  appeal  to  the 
Dnited  States  District  Court,  in  which  the  de- 
cree was  affirmed.  The  petitioners  thereupon 
took  a  further  appeal  to  this  court. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Menrs.  M.  BI*ir  and  F.  A.  Dick,  for  ap- 
pellants: 

The  objections  to  the  confirmation,  by  the 
Board,  were: 

1.  That  the  grant  was  not  approved  by  the 
Departmental  Assembly. 

a.  That  the  grantees  were  never  in  posses- 
ion. 

8.  That  there  is  nothing  to  show  that  a  sur- 
plus or  lobranie  existed  in,  the  place  called  Las 
Animas  and  in  the  rancho  de  Pala,  after  satis- 
fying the  grant  to  Weber  and  Bemal. 

4.  Tliat  the  usual  inquiry  in  the  informt  was 
not  made. 

With  respect  to  the  first  three  objections  of 
tlie  Board,  little  need  be  said.  These  objections 
were  all  overruled  by  this  court  in  Frimont'e 
case.  17  How.,  542  (58  V.  S.,  XV.,  241);  and 
tiie  decision  on  these  points  has  been  repeatedly 
affirmed  since  in  other  cases. 

In  Larkm'e  case,  18  How.,  667  (69  U.  S., 
XV.,  485),  there  was  no  description  and  nopos- 
aewion.  In  Bodriguez  v.  U.  8.,  1  Wall.,  688 
(W  U.  8..  XVII.,  691],  the  court  says  that  in 
•ame  of  the  cases  the  decree  of  confirmation  de- 
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fined  the  land;  while  in  others  the  grant  odIv 
was  confirmed,  leaving  it  to  the  surveying  de- 
partment to  ascertain  the  boundaries. 

In  reference  lo  the  informe,  the  provision  of 
the  8d  Article  of  the  Ordinance  of  1828  is,  that 
"  The  Governor  shall  proceed  immediately  to 
obtain  the  necessary  information,  whether  the 
petition  embraces  the  requisite  conditions  re- 
quired by  the  law  of  the  IHth  of  August,  1834. 
*  *  •  Or  if  it  be  preferred,  the  respective 
municipal  authority  may  be  consulted  whether 
there  be  any  objection  to  making  the  grant  or 
not." 

Rock.  Mez.  &  Span.  L.,  453. 

As  the  Governor  certifies  in  the  grant  that  h& 
had  fully  informed  himself  as  to  Uie  facts  re- 

aiiired  by  law,  preliminary  to  the  making  of 
le  grant,  the  reference  to  the  municipal  au- 
thorities, which  he  was  at  liberty  to  make  ia 
case  he  did  not  otherwise  obtain  the  informa- 
tion, became  unnecessary.  This  construction  of 
the  Article  was  adopteid  by  this  court  in  the 
case  of  The  U.  8.  v.  Johnson,  1  Wall.,  826  (68 
U.  S.,  XVIL,  5/!). 

Moreover,  it  is  a  well  settled  principle,  that 
when  a  patent  is  produced,  all  previous  steps 
required  by  law  before  its  emanation  are  pre- 
sumed. 

Pottv.  Wendal,  9  Cranch,  87;  PaUerion  v. 
Winn,  11  Wheat.,  888. 

MeMtt.  E.  B.  Soair  and  John  A.  Wllla» 
special  counsel  for  appellee: 

The  grant  was  not  approved  by  the  Depart- 
mental Assembly,  as  required  by  Regulation  6, 
although  in  the  decree  of  concession,  a  special 
order  is  made  that  "  the  expedienie  shall  be  re- 
tained to  be  submitted  for  the  approval  of  the 
Departmental  Assembly." 

The  grant  is  vague  and  indefinite  in  its  de- 
scription of  boundaries.  It  is  for  a  tobrante, 
or  surplus  of  land,  in  two  other  grants.  There 
is  no  evidence  that  any  such  surplus  exists,  or 
if  so,  to  show  where  the  grant  should  be  lo- 
cated. A  map  is  a  necessary  part  of  such  a 
grant;  for  want  of  which  the  grant  is  void  for 
uncertainty. 

U.  8.  V.  Paeheco,  S3  How.,  326  (68  U.  8., 
XVL,  886). 

But  waiving  all  defects  of  form,  the  claim 
must  be  reject«d  for  a  total  failure  to  comply 
with  all  the  terms  and  conditions  of  the  grant. 

It  was  a  colonization  grant,  made  with  a 
view  to  the  occupation  and  cultivation  of  the 
land.  The  grantees  never  have  been  in  pos- 
session for  an  hour;  nor  have  they  shown  any- 
thing to  excuse  them  for  this  neglect. 

They  have,  therefore,  no  equity  entitling 
them  to  a  confirmation  of  this  claim. 

YonU  V.  TJ.  8.,  38  How. ,497  (64  U.  8.,  XVL, 
478);  i^'»  case,  3  Wall.,  279  (B9  U.  S.,  XVU., 
856);  U.  8.  V.  Pioo,  23  How.,  406  (68  U.  8., 
XVI.,  857).  In  Boland'i  case  {ante,  184),  there 
was  some  evidence  of  occupation,  but  in  tills 
case  there  is  none. 

This  case,  therefore,  falls  within  the  rule 
ststed  in  White  v.  U.  8.,  I  Wall,  660  (68  U. 
8.,  XVIL,  698). 

"It  has  been  held  by  Ibis  court,  in  a  long  and 
uninterrupted  line  of  adjudications,  that  when 
there  is  no  archive  evidence,  and  its  absence  is 
unaccounted  for,  and  there  has  been  no  such 
possession  as  raises  an  equity  in  behalf  of  the 
parly,  and  especially  when  in  addition,  the  eipe. 

9Ul 


Digitized  by 


Google 


9!i4r-i« 


BVTKBMK  COVKI  OF  THB  UnTTBD  8TATK8. 


Dec.  Tmbm, 


diente  produced  ia  tainted  witb  suspicion  of 
fraud,  the  claim  must  be  rejected." 

Mr.  iTtMtJM  Field  delivered  the  opinion  of 
tlie  court: 

As  we  have  had  occasion  to  observe  in  sev- 
erallDstances— ZTmimto*  v.  The  {71  A,  6  Wall., 
828  [73  U.  8.,  XVIII..  469]:  AM»o  v.  U.  8., 
[ante,  800]— giants  of  the  public  domain  of 
Mexico,  made  by  Oovemors  of  the  Department 
of  California,  were  of  three  kinds:  1,  grants 
bv  specific  boundaries,  where  the  donee  was  en- 
titled to  the  entire  tract  described;  3,  grants 
by  quantity,  as  of  one  or  more  leagues  situated 
at  some  designated  place,  or  wi^in  a  larger 
tract  described  by  out-boundaries,  where  the 
donee  was  entitled  out  of  the  general  tract  only 
to  the  quantity  specified ;  and  8,  grants  of  places 
by  name,  where  the  donee  was  entitled  to  the 
tract  named  according  to  the  limits,  as  shown 
by  its  settlement  and  possession,  or  other  com- 
petent evidence. 

The  greater  number  of  the  giants  which  have 
«ome  before  this  court  for  examination  have  be- 
longed to  the  second  class.  TLey  have  usually 
destenated  the  land  ceded  by  the  general  name 
of  the  valley  or  locality  where  situated,  with  a 
clause  annexed  that  the  concession  was  limited 
to  the  specific  quantity  mentioned,  and  that  the 
magistrate  of  the  vicinage,  of  whom  possession 
was  to  be  solicited,  should  cause  the  same  to  be 
surveyed,  and  that  any  surplus  existing  should 
be  reserved  for  the  use  of  the  nation. 

When  the  flistgrantof  thiskind  was  presented 
for  the  consideration  of  this  court,  in  the  FrS- 
montcase,  17  How.,  642,  668  [68  U.  8.,  XV., 
341,  346].  which  was  for  ten  leagues  within  a 
tract  of  much  greater  extent,  it  was  objected 
that  the  grant  was  void  (or  uncertainty  of  de- 
scription, and  that  no  interest  passed  to  the 
grantee  until  the  quantity  was  surveyed  and 
severed  by  known  boundaries  from  the  public 
domain ;  but  the  court  held  the  objection  unten- 
able, and  that,  as  between  the  Government  and 
the  grantee,  the  latter  had  a  vested  interest  in 
the  quantity  of  land  mentioned.  "The  right 
to  so  much  land,"  said  the  Chief  JvtUee,  in  de- 
livering the  opinion  of  the  court,  "to  be  after- 
wards laid  off  by  official  authority  in  the  terri 
tory  described,  passed  from  the  Qovemment  to 
him  bv  (he  execution  of  the  instrument  grant- 
ing it  And  in  support  of  theprincipleasserted, 
the  court  cited  the  case  of  BuMerford  v.  Oreene, 
reported  in  3  Wheat.,  196,  which  arose  upon 
an  Act  of  the  State  of  North  Carolina,  passed 
in  1782;  providing  that  twenty-five  thousand 
acresof  land  should  be  allotted  and  given  to  Gkn- 
eral  Oreene  and  his  heirs,  within  the  bounds  of 
a  tract  reserved  for  the  use  of  the  army,  to  be 
laid  off  by  commissionera  appointed  for  that 
purpose.  The  commissionera,  in  pursuance  of 
the  Act.allotted  the  twenty  five  thousand  acres, 
and  caused  the  quantity  to  be  surveyed  off,  and 
the  survey  to  be  returned  to  the  proper  office, 
and  the  question  upon  which  the  case  turned 
related  to  the  validity  of  the  title  of  Oeneral 
Oreene,  and  the  date  at  which  it  commenced. 
The  court  held  that  the  general  gift  of  twenty- 
five  thousand  acres  lying  in  the  territory  re- 
served, became  by  the  survey  a  particular  gift 
of  the  quantity  wiuin  the  survey.and  concluded 
an  elaborate  examination  of  the  title  by  stating 
that  it  was  the  clear  and  unanimous  opinion  of 
«08 


the  court  that  the  Act  of  1783  vested  a  title  in 
General  Grecnetothe  twen^-flve  thousand  aerea 
to  be  laid  off  within  the  boundaries  designated, 
and  that  the  surv^,  made  in  punuance  of  the 
Act,  gave  precision  to  that  title,  and  attached  it 
to  the  land  surveyed. 

And  this  court,  in  deciding  the  JPrSnumt  caae, 
observed  in  reference  to  this  caae  of  Suthetfefrd 
T.  Oreene  [ntpra],  that  "  It  recognizes  as  a 
general  principal  of  justice  and  ^municipal  law, 
that  such  a  grant  for  a  certain  quantity  of  land- 
by  the  Government,  to  be  afterwards  surveyed 
and  laid  off  within  a  certain  territory,  vests  in 
the  grantee  a  present  and  immediate  interest. 
In  the  language  of  the  court,  the  general  gift 
becomes  a  particular  gift  when  the  survey  is 
made;  and  when  this  doctrine  has  been  asserted 
in  this  court,  upon  the  general  principles  which 
courts  of  justice  apply  to  such  grants  from  the 
public  to  an  individual,  good  futh  requires  that 
the  same  doctrine  should  be  applied  to  grants 
made  by  the  Mexican  Government,  where  a  cx>n- 
troversy  arises  between  the  United  States  and 
the  Mexican  grantee." 

Under  Mexico  the  measurement  and  segi^n- 
tion  from  the  public  dom^n  of  the  quantity. 
specified  in  this  class  of  grants,  could  only  be 
made  by  the  officers  of  the  Oovemment.  A 
measurement  by  the  grantee  was  inoperative  for 
any  purpose.  Although  a  general  possessioxt  of 
the  land  ceded  was  permitted  in  California  be- 
fore the  official  measurement,  the  grantee  ac- 
Suired  by  such  possession  no  absolute  right  to 
le  tract  occupied,  or  any  interest  which  could 
control  the  action  of  the  offlceis  of  theOovem- 
ment  in  the  segregation  of  the  land.  A  private 
survey  was  as  ineffectual  under  the  fanner  Gh>v- 
emment  as  under  the  present  Qovemment.  Xhe 
right,  which  the  former  Government  reserved 
to  itself  over  the  survey,  passed,  with  all  other 
public  rights,  to  the  United  States  upon  the  ces- 
sion of  the  country,  and  ia  now  to  be  exercised 
in  puisuanbe  of  their  laws.  Buihafard  v.  Onaen* 
[»upra]. 

Now,if  we  consider  the  present  case  in  the  light 
of  these  views,  we  shall  find  little  difficulty  in 
its  disposition.  The  grant  here,  like  the  one  in 
the  FrSmont  case,  is  a  grant  by  quantity.  It 
was  made  under  the  same  law  and  r^alationa. 
and  like  that,  was  subject  to  the  approval  of 
the  Departmental  Assembl^.and  has  certain  con- 
ditions annexed.  It  was  issued  to  Luis  Arenas 
and  John  Roland,  on  the  6th  of  May,  1846.  by 
the  then  Governor  of  California.  A  petition  for 
the  land  had  been  presented  by  them  to  him  on 
the  6th  of  May,  and  the  same  day  he  made  an 
order  on  its  margin  directing  a  decree  of  oonc;es- 
sion,  and  the  issue  of  a  grant  to  the  parties.  On 
the  subsequent  day,  the  eth,  a  formal  decree 
was  8ig:n»i  by  him  declaring  the  petitionera 
owners  of  the  land,  and  directing  a  grant  to  be 
issued,  which  would  secure  to  them  the  pr(^>- 
eriy.  The  grant  followed.  The  petition,  the 
marginal  oraer,  the  decree  of  concession,  and 
the  draft  of  the  grant,  are  in  the  Mexican  ar- 
chives now  in  the  custody  of  the  Surveyor-Oea- 
eral  of  the  United  States  for  California.  Traced 
copies  of  these  instruments,  and  the  original 
grant  issued,  were  produced  by  the  claimants 
before  the  land  commiseioDeTS  and  in  the  district 
court.  Their  genuinenessand  authenticity  were 
not  disputed  in  either  tribunal.  The  issue  of  the 
grant  by  the  Governor  was  admitted  in  tlte  writ- 
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ten  atipnlation  of  the  counsel  of  the  Oovern- 
ment. 

Several  yean  previous  to  the  issue  of  this 
grant  to  Roland  and  Arenas,  a  grant  of  two 
square  leagues  in  the  place  called  Las  Animas 
had  been  made  to  one  Thomas  Brown,  from 
whom  the  property  by  various  meme  convey- 
ances had  passed  to  one  Charles  Weber;  and  a 
j^rant  of  about  the  same  quantity  in  the  place 
called  Canada  de  Pala  had  been  made  to  Jos£ 
Bemal  and  others.  For  the  surplus  land  remain- 
ing in  these  places,  after  satisfying  the  previous 
grants,  including  lands  of  the  Ceiro  Colorado, 
within  the  Jurisdiction  of  the  same  pueblo,  to 
make  up  the  amount  of  nine  leagues,  the  pe- 
tition of  Roland  and  Arenas  was  presented,  and 
the  grant  to  them  was  issued.  No  map  of  the 
lanasolicited  accompanied  the  petition, but  the 
petitioners  offered  to  furnish  a  map  to  the  gov- 
'«mor  at  a  convenient  time,  that  is,  whenever 
there  might  be  occasion  for  its  use. 

The  grant,  after  reciting  the  petition,  and 
that  the  necessary  steps  had  been  taken  and  in- 
4)uirie8  made,  proceeds  to  state,  that  the  Gov- 
ernor, by  a  decree  of  that  day,  in  the  exercise 
■of  the  powers  with  which  he  was  invested  by 
the  Supreme  Government,  and  in  the  name  of 
the  Mexican  Nation,  had  declared  and  did  de- 
-clare  the  parties  owners  in  full  propertjr  of  the 
land  solicited,  describing  it  as  in  the  petition,  in 
conformity  with  the  Law  of  1824  andjthe  Regu- 
lations of  1838,  subject  to  the  approval  of  Uie 
Departmental  Assembly  and  certain  conditions 
annexed. 

The  instrument  purports  on  its  face  to  trans- 
fer a  full  title  to  the  property  solicited.  If  valid 
-when  issued,  it  passed,  according  to  the  decision 
in  the  Frimant  case,  to  the  grantees  a  present 
and  immediate  interest  in  the  quantity  of  land 
specified,  to  be  subsequently  laid  off  by  official 
authority.  And  this  brings  us  to  the  questions, 
whether  there  was  anything  in  the  action  of 
the  Governor  or  of  the  grantees  previous  to  its 
issue,  wliich  impaired  its  validity;  and  if  the 
instrument  was  valid  when  issued,  whether 
there  was  any  such  subsequent  disregard  of  its 
conditions  as  to  work  its  forfeiture. 

That  the  Governor,  under  Mexico,  was  au- 
thorized to  make  grants  of  land  in  the  Depart- 
ment of  California  is  not  questioned;  and  that 
the  instrument  produced  in  this  case  is  genuine 
snd  was  issued  by  him  is  admitted.  But  it  is 
said  that  the  grantees  did  not  accompany  their 
petition  with  a  map  of  the  land  solicited,  and 
that  the  Governor  did  not  make  any  inquiries  as 
to  the  qualifications  of  the  petitioners,  and  the 
condition  of  the  land,  as  required  by  the  Regu- 
lations of  1828,  which  were  adopted  to  carry 
into  effect  the  Colonization  Law  of  1824. 

It  is  true  that  the  regulations  provided 
tliat  a  map  of  the  lands  solicited  should  accom- 
pany the  petition,  but  a  compliance  with  the 
provision  was  not  exacted  in  all  cases.  The  Gov- 
ernors exercised  a  discretionary  power  of  dis- 
pensing with  it  under  special  circumstances. 
No  motive  existed  for  insisting  upon  its  pres 
entation  when  the  information,  which  it  was 
desired  to  impart,  was  already  in  the  public 
archives  open  to  the  inspection  of  the  Gov- 
ernor; and  such  information  existed  there  in 
the  presen  t  case.  At  any  rate,  the  Governor  was 
•atisfled  with  the  offer  of  the  petitioners  to 
furnish  a  map  at  the  proper  time  sutisequently. 
See  10  Wall. 


As  was  said  in  the  FySmont  case,  in  answer  to 
an  objection  of  a  similar  character,  "The  court 
could  not,  without  doing  injustice  to  individ- 
uals, give  to  the  Mexican  laws  a  more  narrow 
and  strict  construction  than  they  received  from 
the  Mexican  authorities  who  were  instructed 
with  their  execution."  17  How.,  661  [68  U.  8., 
XV.,  247]. 

It  is  also  true  that  the  reflations  provided 
that  the  Governor,  upon  receiving  a  petition  for 
land,  should  proceed  to  obtain  the  necessary  in- 
formation as  to  the  qualiflcstions  of  the  peti- 
tioner and  the  character  of  the  land.  But  thev 
did  not  prescribe  any  particular  mode  by  which 
this  information  should  be  acquired.  It  might 
have  been  obtained'  by  the  Gtovemor  from  nis 
own  investigations,  or  he  might,  as  stated  in  the 
regulations,  if  that  course  were  preferred,  con- 
sult the  appropriate  municipal  authority,  which 
was  that  of  the  district,  whether  any  objection 
existed  to  making  the  grant.  In  some  instances, 
as  in  the  case  of  Sutter,  the  character  of  the 
petitioner,  and  of  the  land  solicited,  were  mat- 
ters of  general  notoriety.  U.  8.  v.  ShUter,  21 
How.,  173  [82  U.  S.,  XVI..  1181;  The  Sutter 
case,  2  Wall.,  563  [69  D.  8.,  XVII.,  881].  The 
objection  appears  to  proceed  upon  the  idea  that 
a  formal  reference  to  the  local  magistrate,  and 
a  report  from  him,  were  essential  to  give  the 
information  required.  This  course  was  usually 
adopted,  but  it  was  not  essential.  The  grant 
in  this  case  recites  that  the  necessary  steps  bad 
been  taken,  and  inquiries  made,  and  something 
more  than  mere  surmises  at  this  day  are  neces- 
sary to  show  that  the  recital  is  false.  U.  8.  ▼. 
Johneon,  1  Wall.,  829  [68  U.  8..  XVIL,  6991. 

There  is  nothing  in  ttiese  objections  which 
touches  the  validity  of  the  instrument  at  the 
time  it  issued.  And  the  clause  subjecting  the 
grant  to  the  approval  of  the  Departmental  As- 
sembly did  not  prevent  the  title  from  passing  to 
the  grantees  upon  the  execution  of  the  instru- 
ment. Such  approval  was  not  a  condition  pre- 
cedent to  the  vesting  of  the  title.  According  to 
the  Regulations  of  1828,  the  authority  to  malce 
grants  of  land  in  California  was  lodged  solely 
with  the  Gtovernor.  It  was  not  shared  by  him 
wiih  the  Assembly.  That  body  only  possessed 
the  power  to  approve  or  disapprove  of  grants 
made  by  him.  Until  such  approval  the  estate 
grantep  was  subjected  to  t>e  defeated.  With 
such  approval  the  grant  became,  as  it  was 
termed  in  the  regulations,  "  definitively  valid;" 
that  is,  it  ceased  to  be  defeasible,  and  the  estate 
was  no  longer  liable  to  be  devested,  except  by 
proceedings  for  breach  of  its  other  conditions. 

Besides  it  was  the  duty  of  the  Governor,  and 
not  of  the  grantee,  to  submit  to  the  Assembly 
grants  issura  by  him  for  their  approbation. 
His  neglect  in  this  respect  suspended  the 
definitive  validity,  as  it  was  termed,  of  the 
grants ;  that  is,  it  prolonged  the  liability  of  the 
estate  to  be  defeated  by  the  action  of  the  As- 
sembly, and  of  the  Supreme  Government  there- 
on, to  which  the  matter  was  referred  in  case  the 
approval  of  the  Assembly  was  not  obtained ;  and 
no  other  consequence  followed.  His  neglect 
was  not  permitted  to  operate  to  devest  the 
grantees  of  the  estate  already  vested  in  them. 
it:  S.  v.  Beading.  18  How.,  4  [59  U.  8.,  XV., 
292];  U.  S.  V.  Vaea,  18  How.,  556  [59  U.  8. 
XV.,  485];  U.  S.  V.  Larkin.  18  How.,  658  [59 
U.  8.,  XV..  486];  U.  8.  v.  Cervantet,  18  How., 
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653  [69  U.  B.,  XV.,  4841;  U.  8.  v.  Joknton.  1 
Wall.,  829  [08  U.  8.,  XVII.,  598].  In  many 
instances  years  elapsed  before  the  approval 
was  obtained,  although  the  grantees  were  in  the 
meantime  in  the  possession  and  enjoyment  of 
the  property ;  and  in  many  instances  no  approval 
-was  had  previous  to  the  conquest. 

The  grant  being  valid  at  the  time  of  its  issue, 
has  there  been  any  such  disregard  of  the  con- 
ditions annexed  as  to  work  its  forfeiture?  The 
objection  taken  is  that  the  grantees  never  ap- 
plied to  the  proper  magistrate  for  oflScial  de- 
livery of  possession,  as  provided  in  the  second 
condition;  and  that  they  never  entered  upon  the 
land.  The  objection  applies  only  to  the  period 
intervening  between  the  date  of  the  grant,  and 
the  time  when  the  country  passed  under  the 
jurisdiction  of  the  United  States.  The  question 
is,  what  right  did  the  grantees  acquire  in  the 
land  from  the  Mexican  authorities?  The  court 
cannot  inquire  into  any  acts  or  omissions  hy 
them  since  those  authorities  were  displaced.  It 
is  not  authorized  to  pronounce  a  forfeiture  for 
anything  done,  or  anything  omitted  by  them 
since  that  period.  Now,  the  military  forces  of 
the  United  States  took  possession  of  Monterey, 
an  important  town  of  California,  on  the  7th  of 
July,  1846,  and  within  a  few  weeks  afterwards 
occupied  the  principal  portions  of  the  country ; 
and  this  occupation  continued  until  the  Treaty 
of  Peace.  On  that  date,  therefore,  the  authority 
and  jurisdiction  of  Mexican  officials  are  consid- 
ered as  having  terminated,  The  Political  De- 
partment of  the  Oovernment,  at  least,  has  des- 
ignated that  day  as  the  period  when  tbe  con- 
quest of  California  was  completed,  and  the 
judiciary,  in  this  respect,  follows  the  action  of 
the  Political  Department.  U.  8.  v.  Torba,  1 
Wall.,  423  [68  U.  8.,  XVII.,  637]. 

Between  the  date  of  the  grant  under  consid- 
eration and  the  period  thus  designated,  only 
sixty-one  days  elapsed.  There  are  very  few  in- 
stances of  granLs  in  California  where  a  juridical 
possession  was  delivered  to  the  grantees  within 
a  period  as  limited  as  this  after  their  issue.  In 
many  instances  years  elapsed  before  this  pro- 
ceeding was  had:  and  in  many  instances  no 
juridical  possession  was  ever  delivered  previous 
to  the  conquest. 

In  the  case  at  bar  it  was  impossible  for  the 
magistrate  to  deliver  such  possession  until  the 
previous  grants  to  Weber  and  Bemal,  in  the 
same  general  locality,  bad  been  surveyed  and 
severed  from  the  public  domain.  It  was  for 
the  surplus  in  that  territory,  remaining  after 
the  quantities  granted  to  them  had  l)een  satis- 
fied, that  the  present  grant  called.  What  part 
of  the  general  tract  occupied  by  the  previous 
grantees  would  be  finally  set  apart  to  them, 
could  not  be  known  until  the  oflicial  measure- 
ment. The  grantees  in  this  case  were,  therefore, 
necessarily  compelled  to  await  the  action  of  the 
elder  grantees;  and  no  action  was  ever  taken 
by  them  to  segregate  the  quantity  granted  to 
them  previous  to  the  conquest. 

This  want  of  segregation  of  the  quantities 
claimed  by  the  previous  grantees  furnishes  also 
an  excuse  to  the  grantees  here  for  not  entering 
upon  the  land  without  the  delivery  of  juridical 
possession.  To  have  made  such  entry  would 
have  been  to  intrude  upon  the  possessions  of 
others.  They  could  not  of  themselves  ha  ve  un- 
dertaken to  determine  what  part  of  the  general 
904 


tracts  should  be  set  apart  to  the  earlier  granteeit. 
and  appropriate  the  balance  as  the  surplui  tx> 
which  they  were  entitled. 

But  independent  of  the  considerations  stated.. 
it  is  a  sufficient  answer  to  the  objection  to  say. 
that  mere  neglect  to  comply  with  the  condltioa 
did  not  of  itself  work  a  forfeiture  of  the  gmnt 
ees'  right  under  the  Mexican  law.  The  negleut. 
of  a  grantee  to  apply  for  or  to  take  posseasioc. 
if  unreasonably  prolonged,  only  left  the  -lanii 
open  to  denouncement  ov  other  parties.  Tlie 
interest  of  a  grantee  could  not  be  devested  un- 
der the  Mexican  law  any  more  ttian  at  the  com- 
mon law,  upon  mere  allegations  or  surmiaes. 
Some  formal  and  regular  proceedings  were  le- 
quired  to.effect  such  devestiiure,  and  under  tlie- 
Mexican  law  these  had  their  inception  in  wbAt 
is  termed  a  denouncement  by  a  party  desirous, 
of  obtaining  the  land.  An  investigation  then 
followed  whether  or  not  the  condition  Iiad  been 
complied  with,  or  so  disregarded  as  to  justify  a. 
decree  of  forfeiture.  Without  such  inquisition 
and  decree  the  title  did  not  revert  to  the  govern  - 
ment,  nor  was  the  land  subject  to  be  re-granted. 

The  object  of  the  colonization  laws  and  regu- 
lations of  Mexico  was  the  settlement  of  the 
vacant  lands  of  the  Republic,  and  grants  were 
usually  made  to  accomplish  this  purpoae  with- 
out other  consideration.  But  the  public,  as  ob- 
served in  the  Fremont  case,  "had  no  inleneat 
in  forfeiting  them  even  in  these  cases,  unles» 
some  other  person  desired,  and  was  ready  to- 
occupy  them,  and  thus  carry  out  the  policy  of 
extending  its  settlements. "  PritiunU  y.  U.  B., 
17  How.,  681  [58  U.  8.,  XV.,  247]. 

The  several  cases  cited  by  coun^,  where  the 
absence  of  possession  and  the  omission  of  pro- 
ceedings usually  taken  in  obtaining  conoe^iona 
of  land,  are  noticed  and  made  grounds  of  ob- 
jection to  a  confinnation,  have  no  applicatiofi. 
They  are  cases  where  the  grants  prtxluced  were 
unaccompanied  by  any  archive  evidence.  aii<i 
the  attempt  was  made  to  uphold  them  by  evi- 
dence of  the  recollections  of  witnesses.  Tbua, 
in  the  Cambuiton  case.  20  How.,  69  [61  U.  8.. 
XV.,  828],  the  alleged  grant  produced  was  un- 
known to  any  person  beside  the  grantee  and  an 
interested  party  until  July,  1860,  although  bear- 
ing date  in  May,  1846,  and  no  trace  of  its  exist- 
ence was  found  in  the  archives  of  the  country. 

So  in  the  Castro  case,  24  How.,  846  [65  U.  8.. 
X,VI.,  659],  the  instrument  produced  as  a  grant 
first  made  its  appearance  in  June,  1849,  thuus-b 
dated  in  April,  1846,  and  was  not  sustained  hy 
a  single  document  in  the  archives.  The  absence 
of  u\  traces  of  the  grants,  where  evidence 
would  usually  be  found,  if  it  bad  existed,  oat- 
urally  crea'ted  a  strong  presumption  against  their 
validity,  which  could  not  be  overcome  by  testi- 
mony resting  on  the  uncertain  recollections  uf 
Mexidan  ofilcials. 

There  having  been  no  forfeiture  of  the  grant- 
ees' interest  in  the  present  case,  nor  any  such 
disregard  of  the  conditions  annexed  to  their 
grant  as  to  have  justified  a  forfeiture,  the  claim- 
ants under  the  grant  are  entitled  to  acoaflrma- 
tion.  The  interest  which  passed  by  the  grant. 
whether  it  be  regarded  as  a  legal  title,  imperfect 
in  its  character,  and  to  be  perfected  by  a  sob- 
sequent  official  survey  and  segregation  of  the 
quantity  designated,  or  as  a  mere  equitable  or 
inchoate  title,  constituted  property  which  the 
United  States  were  bound  to  protect  by   the 
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stipDlations  of  the  Treaty  of  Cession.  That  Trea- 
ty provides  for  the  protection  of  the  rights  of 
propertyof  the  inbabitantsoftheceded  territory. 
And,  independent  of  the  Treaty,  they  were  en- 
titled to  such  protection  by  the  law  of  nations, 
according  to  which,  as  said  by  this  court  in 
atrother  v.  Lucas,  12  Pet.,  486,  "The  righte  of 
property  are  protected  even  in  the  case  of  a 
conquered  country,  and  held  sacred  and  inviola- 
ble when  it  is  ceded  by  treaty,  with  or  without 
any  stipulation  to  such  effect." 

By  the  term  "property,"  as  applied  to  lands, 
all  titles  are  embraced,  legal  or  equitable,  perfect 
or  imperfect.  It  was  so  held  by  this  court  in 
the  case  of  Sottlard  v.  U.  A,  4  Pet.,  611, 
when  considering  the  import  of  the  term  in  a 
stipulation  contained  in  the  Treaty  by  which 
Iiouisiana  was  acquired,  providing  that  the  in- 
liabitants  of  that  territory  should  "he  protected 
in  the  enjoyment  of  their  property.  "  It  com- 
prehends," said  the  court,  "every  species  of 
title,  inchoate  or  complete.  It  is  supposed  to 
embrace  those  rights  which  are  executory  as 
-well  as  those  which  are  executed.  In  this  re- 
spect the  relation  of  the  inhabitants  to  their 
government  is  not  changed.  The  new  govern- 
ment takes  the  place  of  that  which  has  passed 
away. 

It  follows  from  the  views  we  have  expressed 
that  the  appellants  possessed  under  the  grant  in 
this  case,  at  the  date  of  the  cession  of  California 
to  the  United  States,  a  right  of  property  in  the 
land  granted  and,  as  a  consequence,  that  their 
claim  is  valid  and  should  be  confirmed. 

The  decree  of  the  Dittriet  Court  miut,  there- 
fore, lie  reverted  and  the  eauee  remanded,  teith 
directions  to  enter  a  decree  eonflrming  the  etaim 
<if  the  petitionert/  and  it  is  to  ordered. 

Mr.  Justice  Davia,  dissenting: 

I  am  unable  to  concur  in  the  decree  of  the 
court  in  this  case,  and  as  the  claim  embraces  a 
large  tract  of  country  which  is  a  part  of  the 

?ublic  domain,  if  this  claim  is  not  sustainable, 
think  it  proper  to  state,  as  briefly  as  possible, 
the  grounds  of  my  dissent.  Similar  claims 
have  been  so  frequently  before  the  court,  that 
any  extended  discussion  of  the  general  rules  of 
law  applicable  to  them  is  not  necessary,  as  these 
rules  have  been  so  often  explained  in  our  re- 
ported decisions.  It  is  clear  that  valid  claims 
should  be  confirmed,  and  equally  clear  that 
those  of  acontrary  character  should  be  rejected. 
Tested  by  the  rules  of  law  established  by  this 
court  in  analogous  cases,  I  am  of  opinion  that 
the  claim  of  the  appellants  is  invalid.  The 
Mexican  authority  was  overthrown  in  California 
on  the  7th  of  July,  1846,  but  the  history  of  the 
times  made  it  clear  to  every  intelligent  man  for 
a  considerable  period  before  this  date,  that  the 
country  would  pass  to  the  jurisdiction  of  the 
United  States.  Buring  this  period  grants  of 
land  were  made  very  freely  by  Pio  Pico,  the 
acting  Qovemor,  and  the  records  of  this  court 
show  that  many  of  these  grants  were  invalid 
and  fraudulent.  Doubtless,  grants  were  made 
by  him  within  that  time  which  were  valid,  but 
all  must  agree,  I  think,  that  every  grant  which 
yteaxi  his  signature  should  be  examined  with 
the  most  careful  scrutiny.  By  the  record  in 
this  case,  it  appears  that  the  petition  for  this 
grant  is  dated  the  Sth  day  of  May,  1846,  and 
the  grant,  if  any  were  made,  was  on  the  f ollow- 
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ing  day,  and  did  not  comply  with  the  require- 
ments of  the  law  conferring  power  on  the  Gov- 
ernor of  California  to  grant  lands.  The  Mex- 
ican law,  to  make  a  title  valid,  required  it  to  be 
evidenced  by  certain  written  instruments  which, 
taken  together,  constitute  an  espediente.  The 
espediente,  when  complete  (as  decided  by  this 
court),  consisted  of  a  petition,  with  a  diseflo  or 
map  annexed;  a  marginal  decree  referring  the 
petition  to  a  local  officer  to  report  wliether  the 
land  was  vacant  and  grantable,  and  the  peti- 
tioner a  proper  person  to  obtain  the  bounty  of 
the  Government;  the  report  of  that  officer  on 
these  subjects,  called  an  informe;  the  decree  of 
concession  and  a  copy  or  duplicate  of  the  grant, 
as  the  original  was  delivered  to  the  petitioner. 
It  was  in  express  terms  required  by  the  Mex- 
ican law,  that  the  petitions  for  lands,  and  the 
grants,  with  maps  annexed,  should  be  recorded. 
Knight's  case,  1  Black,  228  [66  U.  8.,  XVII.. 
76].  It  was  insisted  that  the  papers  which 
were  produced  in  this  case  before  the  commis- 
sioners, constituted  such  an  espediente,  but  if  it 
be  conceded  the  papers  are  of  Mexican  author- 
ity, they  do  not  contain  any  diseilo  or  map,  or 
reference  to  the  local  officer,  or  his  report 
thereon.  There  could  be  no  record  of  the  pe- 
tition and  grant  with  the  map  of  the  land 
granted,  because  no  map  of  any  kind  was  an- 
nexed to  the  petition,  and  there  is  no  evidence 
in  the  record  that  any  part  of  the  espediente 
was  recorded  as  required  by  Mexican  law. 
Grants  of  this  kind  were  maide  subject  to  the 
approval  of  the  Department  Assembly,  but 
there  is  nothing  to  show  an  attempt,  even,  to 
comply  with  this  requirement.  On  the  con- 
trary, there  is  every  reason  to  conclude  tliat  it 
never  was  presented  to  that  Assembly,  as  it  is 
well  known  that  there  were  a  large  number  of 
grants  made  about  that  time  which  were  pre- 
sented and  approved,  and  as  this  one  was  not 
approved,  the  inference  is  fair  and  reasonable 
that  it  was  never  presented  for  approval.  It 
also  appears  that  no  judicial  measurement  of 
the  land  was  made,  nor  possession  of  it  taken 
by  the  supposed  grantees,  as  required  by  the 
Mexican  law,  and  the  conditions  of  the  giant. 

The  documents  offered  in  evidence  are  not 
shown  by  any  competent  proof  to  be  Mexican 
documents.  The  court  in  its  opinion  describes 
them  as  having  been  produced  from  the  public 
archives,  and  this  statement  might  create  the 
impression  that  the  espediente  under  con- 
sideration came  from  the  Mexican  archives. 
This  cannot  be  so,  as  the  number  of  the  espe- 
diente proves,  beyond  a  doubt,  that  it  is  one  of 
those  papers  found  in  the  custom-house  at  Mon- 
terey the  latter  part  of  the  year  1847,  or  the 
fore  part  of  the  year  1848,  which  were  subse- 
quently included  m  Hartnell's  Index. 

This  index  is  not  ,and  never  has  been, regarded 
as  a  Mexican  document.  EnighfscaBe  [supra]. 
Since  the  decision  of  Castro  s  case,  24  How., 
349  [65  U.  8.,  XVI.,  660],  this  court,  until 
now,  as  I  suppose,  has  adhered  to  the  princi- 
ple, that  whoever  claims  title  to  land  in  Cali- 
fornia under  a  grant  from  a  Mexican  Governor, 
must,  as  a  general  rule,  produce  the  grant  and 
show  that  it  came  from  the  public  archives  of 
land  titles  in  the  proper  office  of  that  depart- 
ment, or  that  it  was  found  in  Jimeno's  Index, 
or  that  it  was  recorded  in  the  Toma  de  Razon. 
It  is  true,  in  that  case,  Chi^  Justice  Taney  said 
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that  secondary  evidence  could  be  receiTed, 
'When  it  appeared  that  the  grant  had  been  prop- 
erly made,  and  that  the  papers,  or  some  of 
them,  in  the  office  where  there  were  kept,  had 
been  lost  or  mislaid,  but  the  court  held  that  a 
party  setting  up  a  grant  by  such  proofs,  must 
also  show  t^at  there  was  a  Judicial  survey  of 
the  land,  and  that  the  supposed  grantees  tooli 
actual  possession  of  it,  and  exercised  acts  of 
ownership  over  it,  before  the  change  of  Juris- 
diction. There  are  a  number  of  cases  in  which 
the  same  rule  is  laid  down  (some  of  earlier  and 
others  of  later  date  than  Ckutro't  case),  and  it 
seems  to  me  they  ought  to  control  the  decision 
of  this  case.  U.  8.  v.  Oamlmst<m,  20  How., 
69  [61  U.  8.,  XV.,  8281;  Fuenle*  v.  U.  8.,  22 
How.,  445  res  U.  8.,  XVI.,  8761;  U.  8.  v. 
BolUm,  28  How.,  841  [64  U.  8.,  XVI.,  66»1; 
WhiU  V.  U.  a.,  1  Wall.,  660  [68  U.  8.,  XVIE, 
6981;  Pieoy.  U.  8.,  2  WaU.,  279  [69  U.  8.. 
XVII.,  866]. 

No  possession  of  an^  kind  is  proved  in  this 
case,  and  the  authenticity  of  this  grant,  cover- 
ing an  area  of  over  forty  thousand  acres  of 
land,  depends  on  the  testimony  of  a  single  wit- 
ness, unsupported  by  any  proof,  except  the 
imperfect  or  mutilatecl  egpeduntt  found  among 
a  mass  of  loose  papers  on  the  floor  of  one  of  the 
rooms  of  the  custom-house  at  Monterey,  after 
the  Mexican  officials  had  fled,  on  the  approach 
of  our  forces. 

Possession  is  essential  in  such  a  case  to  es- 
tablish an  equity,  and  as  none  is  proved,  the 
claimant  has  no  equity,  and  in  my  judgment 
the  decree  ought  to  be  affirmed. 

Mr.JiuticeCUXoTdaailUr.JiutieeSwaijn* 
concur  in  this  dissent. 

Clted-18  WaU.,  MS;  <nU.&,81S;  mU.8.,«SB:  2 
Sawf.,  440. 


HENRY  R.  HA2LEHUR8T  and  WILLIAM 

D.  WEIGAND,  ^Rpto., 

e. 

THE  STEAMER  LULU,  Thb  New  York 

Guaranty    and    Indemnity    Company, 

Claimants. 

(See  B.  C  "  The  IaOu"  10  Wall.,  UB-«M.) 

Matter't  right  to  procure  repairt  or  tuppHet  in  a 
foreign  port — tendtr  mwA  ateertain  neeeeaty — 
defente  to  tueh  claim — neeetiUyforcredU,  pre- 
turned. 

Where  repairs  or  supplies  in  a  foreign  port  or  a 
port  of  another  State  are  necessary  to  render  the 
sbip  or  vessel  seaworthy,  or  to  enable  her  to  prose- 
eute  her  voTage,  the  master  Ig  authorized  to  pro- 
cure tbem,  either  on  the  credit  of  the  vessel  or  that 
of  her  owners. 

Seasonable  dlllirenoe  must  be  exercised  by  the 
merchant  or  lender,  to  ascertain  that  the  repairs 
and  supplies  were  necessary. 

Proof  of  failure  to  institute  inquiries  as  to 
whether  the  master  had  funds  is  no  defense  to  such 
claim  for  repairs  or  supplies  even  if  the  master  had 
funds,  unless  that  fact  was  known  to  the  libelant 
or  such  facts  and  circumstances  were  known  to  him 
as  were  sufficient  to  put  him  on  inquiry. 

Necessity  for  credit  must  be  presumed  where  it 
appears  that  the  repairs  and  supplies  were  ordered 
by  the  master,  and  that  they  were  necessary  for  the 
snip. 

[No.  216.] 
Anpud  Nov.  9,  1870.       Decided  Nov.  tl,  1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
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The  libels  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Maryland  by  the  appellants,  to  recover  th» 
value  of  certain  repairs  to  the  steamer,  Lolu. 
A  decree  was  entered  in  that  court  in  favor  of 
the  libelants,  which  was  reversed,  upon  appeal, 
by  the  circuit  court:  whereupon  the  UbelutB 
took  an  appeal  to  this  court. 

The  case  is  fully  sUted  in  the  opinion  of  the 
court. 

Mestri.  OrwUle  Horwita  and  6«o.  H. 
WilUajns,  for  appellants: 

The  repairs  done  to  the  vessel  by  Uie  appd- 
lants  were  all  done  by  the  direction  and  at  the 
instance  of  the  master,  whose  approval  is  at- 
tached to  the  bill.  They  were  ordered  on  the 
credit  of  the  ship.  The  repairs  were  then  tiee- 
essary  by  implication  of  law.  The  OrapeAvt 
{ante,  661). 

They  were  also  necessaiy,  in  point  of  fact,  to 
enable  the  vessel  to  proceed  on  her  voyage.  In 
regard  to  these  facts  there  is  no  conflict  of  evi- 
dence. The  steamer  was  owned  and  enrolled 
in  New  York.  Baltimore  was  not,  therefore, 
her  home  port. 

The  general  principles  announced  in  T%» 
Orape^iot,  declare  that  liens  for  repairs  can  be 
enforced  in  admiralty  on  showing  that  the  re- 
pairs were  furnished  in  a  foreign  port  and  were 
necessary  to  enable  the  vessel  to  proceed  on  her 
voyage;  that  the  repairs  being  ordered  by  the 
master  on  the  credit  of  the  ship,  implies  the 
necessity.  These  three  facts  combining,  the 
lien  follows  as  a  matter  of  course,  unleas  there 
is  proof  by  the  clainumts  that  there  were  funds 
in  the  hands  of  the  master  to  meet  the  coet  of 
repairs,  or  that  the  credit  of  the  vessel  was  on- 
necessary.  No  such  proof  is  furnished  or  u- 
tempted  to  be  furnished  by  the  claimant.  The 
record  is  wholly  without  any  such  evidence,  nor 
could  such  evidence  have  been  furnished. 

But  what  further  appears)  It  is  proved  that 
the  steamer  was  largely  in  debt  to  Mr.  Keeling. 
the  agent,  at  the  very  time  that  thte  bill  was 
contracted,  and  that  he  was  unwilling  to  ad- 
vance any  more  on  her  aooount.  Not  only. 
therefore,  were  there  no  funds  in  the  hands  of 
the  agent,  but  the  agent  himself  was  unwiying 
to  trust  the  owners  another  dollar.  Does  this 
not  show  the  necessity  for  the  credit  of  the  ves- 
sel? 

Mr.  Wm.  Meade  AddiaoB,  for  appellees: 

The  necessity  for  repairs  we  admit;  but  we 
deny  that  the  credit  was  given  to  the  ship,  or 
that  the  material  men  acted  in  good  faith  and 
made  proper  and  reasonable  inquiry. 

They  luiew  the  vessel  was  earning  freight; 
they  had  seen  her  for  many  months  plying  be- 
tween the  harbors  of  Baltimore  and  Charleston. 
They  knew  that  her  expenses  ought  to  be  paid 
out  of  her  earnings;  and  when  they  were  not 
paid  regularly,  as  they  ought  to  have  been,  it 
was  theoT  duty  to  stop  funusiiing  materials,  or 
else  call  on  the  owners  for  explanations,  or  ad- 
vices whether  they  should  make  further  repairs. 

In  (ySara  v.  The  Mary,  Bee,  108,  the  oomt 
uses  this  language:  "  To  constitute  a  right  to 
hypothecate  the  ship,  there  must  be  argent  ne- 
cessity in  a  foreign  port,  and  a  total  want  of  sof - 
flcient  personal  credit."    8  Mod.,  244. 

The  power  vested  in  a  master  to  impawn  his 
owner's  ship  or  goods  for  necessaries  nimjshed 
in  a  foreign  port,  is  a  legal  indulgence  founded 
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on  the  urgency  of  the  case  and  intended  for  the 
general  benefit  of  commerce. 

"  Where  money  "  says  Lord  Raymond,  "  is 
borrowed  on  a  ship  before  the  voyage  is  begun, 
she  is  not  answerable  in  the  admuaity."  1  Ld. 
Raym..  678;  a  Ld.  Raym.,  983. 

The  law  means  to  favor  the  completion,  not 
the  commencement,  of  a  voyage. 

The  Lulu,  while  obtaining  necessaries  in  the 
Port  of  Baltimore,  made  eleven  diBtinct  voy- 
ages to  Charleston  and  back. 

These  repairs  and  supplies  were  all  made,  in 
the  language  of  Lord  Raymond,  not  "  to  favor 
the  compledon  of  a  vovage," but  "the  com- 
ineocement,"  of  eleven  distinct  voyages. 

This  is  an  attempted  innovation  upon  the  an- 
cient and  well  established  principles  of  the  ad- 
miralty law.  It  has  no  precedent  to  support  it : 
and  arrayed  against  it  are  the  principlee  of 
sound  maritime  policy  and  commercial  fair 
dealing. 

The  court  in  its  decimon  in  The  Ghapeihot  in 
nowise  impairs  the  force  of  its  language  asem- 
ployed  in  Pratt  v.  Beid,  where  it  says:  These 
maritime  liens  in  the  coasting  business  and  in 
ttie  bosinesB  on  the  lakes  and  rivers,  are  greatly 
increasing,  and  as  they  are  tacit  and  secret,  not 
to  be  encouraged,  but  should  be  strictly  limited 
to  the  necessities  of  commerce  which  created 
them.  Any  relaxation  of  this  law,  in  this  re- 
spect, will  tend  to  perplex  and  embarrass  bus- 
iness rather  than  f unush  facilities  to  carry  it 
forwvd. 

fi-att  V.  Bad.  19  How.,  861  (60  U.  8.,  XV., 
661). 

If  the  libelants  ever  bad  a  lien,  it  is  lost  by 
their  allowing  the  vessel  to  leave  the  port  on  so 
many  voyages.    2  Wood.  &  M.,  88. 

Mr.  JvtHee  ClUFord  delivered  the  opinion 
of  the  court: 

Experience  shows  that  ships  and  vessels  em- 
ployed in  commerce  and  navigation  often  need 
repiairs  and  supplies  in  course  of  a  voyage,  when 
the  owners  of  the  same  are  absent,  and  at  times 
and  places  when  and  where  the  master  may  be 
-without  funds,  and  may  find  it  impracticable 
to  communicate  seasonably  with  the  owners  of 
the  vessel  upon  the  subject. 

Contracts  for  repairs  and  supplies,  under 
such  circumstances,  may  be  made  by  the  mas- 
ter to  enable  the  vessel  to  proceed  on  her  voy- 
age, and  if  the  repairs  and  supplies  were  neces 
■ary  for  that  purpose,  and  were  made  and  fur- 
niraed  to  a  foreign  vessel  or  to  a  vessel  of  the 
United  States  in  a  port  other  than  a  port  of  the 
State  where  the  vessel  belongs,  the  prima  facie 
presumption  is  that  the  repairs  and  supplies 
were  made  and  furnished  on  the  credit  of  the 
vessel  unless  the  contrary  appears  from  the  evi- 
dence In  the  case. 

Where  it  appears  that  the  repairs  and  sup- 
plies were  necessary  lo  enable  the  vessel  to  pro- 
ceed on  her  voyage,  and  that  they  were  made 
and  famished  in  good  faith,  the  presumption  is 
that  the  vessel,  as  well  as  the  master  and  own- 
ers, is  responsible  to  those  who  made  the  repairs 
and  fumisbed  the  supplies,  unless  it  appears 
that  the  master  had  funds  on  hand,  or  at  his 
command,  which  he  ought  to  have  applied  to 
the  accomplishment  of  those  objects,  and  that 
they  knew  that  such  was  the  fact,  or  that  such 
facts  and  circumstances  were  known  to  theBt 
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as  were  sufficient  to  put  them  upon  inquiry  and 
to  show  that  if  they  had  used  due  dingence  in 
that  behalf  they  might  have  ascertained  that 
the  master,  under  the  rules  of  the  maritime 
law,  had  no  authority  to  contract  for  the  repairs 
and  supplies  on  the  credit  of  the  vessel. 

Repairs  and  supplies  amounting  to  |8,706.21, 
as  adjudged  by  the  district  court,  were  nuide 
and  furnished  by  the  various  parties  mentioned 
in  the  record  to  the  steamship.  Lulu,  at  the  re- 
quest of  her  master,  while  she  was  lying  in  the 
Port  of  Baltimore,  and  the  owners  of  the 
steamer  refusing  to  pay  for  the  same,  those  sev- 
eral parties,  including  the  appellants  in  this 
case,  Hied  separate  libels  against  the  steamer  in 
the  district  court  to  recover  the  amount  of 
their  respective  claims.  Monitions  were  issued 
in  the  several  suits,  and  the  steamer  was  ar 
rested  to  answer  to  the  allegations  of  the  re- 
spective libels. 

Appearance  was  entered  in  each  suit  by  the 
owners  of  the  steamer  as  claimants,  and  on 
their  petition,  and  pursuant  to  the  order  of 
the  court,  the  steamer  was  sold  by  the  Marshal 
and  the  proceeds  of  the  sale  were  paid  into 
the  registry  of  the  court  to  abide  sucn  further 
order  of  the  court  as  might  be  made  in  the 
respective  causes. 

Answers  were  filed  by  the  claimants  to  the 
sevwal  libels  and  the  suits  were  subsequently 
consolidated,  and  the  order  of  the  court  was  to 
the  effect  that  they  should  be  heard  together. 

Testimony  was  taken  on  both  sides,  and  the 
district  court  entered  a  decree  that  the  several 
libels  filed  in  the  case,  except  one, "  be  allowed  as 
liens  against  the  steamer  to  the  amount  of  the 
re8]>ective  claims,"  and  by  the  decree  of  distri- 
bution the  court  awarded  to  the  appellants  the 
the  sum  of  $2,887.46,  as  appears  of  record. 

Appeal  was  taken  from  that  decree  by  the 
claimants  to  the  circuit  court  for  the  same  dis- 
trict, where  the  parties  were  again  heard,  and 
the  circuit  court  reversed  the  decree  of  the  dis- 
trict court  and  ordered,  adjudged  and  decreed, 
that  so  much  of  the  fund  in  the  registry  of  the 
court  as  was  applicable  to  the  payment  of  the 
appellant's  claim,  under  the  decree  of  the  dis- 
trict court,  should  be  paid  to  the  claimants  as 
the  owners  of  the  steamer.  Dissatisfied  with 
that  decree.the  libelants  appealed  from  the  same 
to  this  court  and  now  insist  that  it  ought  to  be 
reversed. 

Prior  to  the  24th  of  August,  1866,  the  title  to 
the  steamer  was  in  the  grantors  of  the  claim- 
ants; but  the  claimants  admit,  in  their  answers, 
that  their  grantors,  as  well  as  themselves,  were 
residents  of  New  York,  and  that  the  Port  of 
New  York  was  the  home  port  of  the  steamer. 
Whatever  title  they  have  was  acquired  by  virtue 
of  a  bill  of  sale  executed  on  that  dav,  and  the 
record  shows  that  it  is  duly  recorded  in  the  cus- 
tom-house of  that  port.  Although  the  bill  of 
sale  is  absolute  in  form  the  claimants  allege  that 
it  was  intended  only  as  a  mortgage,  but  the  fact 
alleged  is  of  no  importance  in  the  decision  of 
the  case,  as  it  is  admitted  that  the  former  own- 
ers, as  well  as  the  claimants,  were  residents  of 
a  State  other  than  the  one  where  the  repairs 
were  made  and  the  supplies  furnished,  and  that 
the  steamer  belonged  to  a  port  of  the  State 
where  her  owners  resided. 

When  arrested  the  steamer  had  been  engaged 
for  a  period  of  eleven  months  in  carrying  pas- 
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eengers  and  freight  between  the  Ports  of  Balti- 
more, in  the  Btateof  Maryland,  and  Charleston, 
in  the  State  of  South  Carolina,  and  the  evidence 
is  full  to  the  point  that  the  repairs  made  and  the 
supplies  furnished  were  necessary  to  enable  the 
steamer  to  continue  to  make  her  regular  trips 
between  those  ports,  and  to  fulfill  the  obligations 
to  the  traveling  and  commercial  public  which 
her  owners  hSd  contracted.  Argument  upon 
that  topic  is  quite  unnecessary,  as  the  point  is 
conceded  by  the  claimants;  but  they  deny_  that 
the  repairs  and  supplies  were  made  and  furnished 
on  the  credit  of  the  steamer,  or  that  the  evidence 
shows  that  there  was  any  necessity  for  any  such 
credit  to  the  steamer.  Full  proof  is  exhibited 
that  the  repairs  were  made  and  the  supplies 
furnished  in  the  several  cases  at  the  request  of 
the  master,  and  there  is  no  proof  whatever  that 
be  had  any  funds  which  he  ought  to  have  ap- 
plied, or  which  he  could  have  applied,  to  ac- 
complish those  objects  or  any  other. 

Attempt  is  made  to  show  that  the  agent  of 
the  steamer  had  funds  derived  from  freight 
which  might  have  been  so  applied,  but  the  evi- 
dence in  ue  case  fails  to  establish  that  theory 
and  satisfies  the  court  that  he  had  no  funds  of 
the  owners  and  that  he  was  not  under  any  obli- 
gations to  grant  them  any  further  credit  for 
that  purpose. 

Unless  the  repairs  or  supplies,  as  the  case 
may  be,  are  necessary  to  render  the  ship  or  ves- 
sel seaworthy,  or  to  enable  her  to  prosecute  her 
voyage,  it  is  quite  clear  that  the  master,  as  be 
tween  himself  and  the  owners,  is  not  authorized 
to  make  any  such  contracts  or  purchases  either 
on  the  credit  of  the  vessel  or  her  owners.  Such 
necessity  usually  arises  when  the  ship  or  vessel 
is  in  a  port  distant  from  the  owners,  and  often- 
times when  they  have  no  knowledge  or  means  of 
knowledge  as  to  the  actual  condition  of  the 
vessel,  and  it  is  chiefly  for  that  reason  that  the 
authority  is  reposed  in  the  master  to  act  in 
their  behalf  and  for  the  best  interest  of  all  con- 
cerned ;  but  it  should  be  borne  in  mind  that  his 
authority  in  that  respect  is  limited  to  the  circle 
of  duties  which  that  necessity  requires  should 
be  performed  before  the  owners  can  be  con- 
sulted. 

Merchants  ai«  not  obliged  to  make  advances 
to  the  master,  nor  to  make  repairs  nor  furnish 
supplies  at  his  request,  and  before  they  can 
safely  do  so  they  should  be  reasonably  satisfied 
that  the  vessel  needs  what  the  master  requests 
them  to  make  and  furnish,  as  the  law  supposes 
that  the  vessel  is  in  the  port  where  the  request 
is  made,  and  that  they  have  the  opportunity  of 
making  due  inquiry  and  investigation  upon  that 
point.  3  Pars.  Ship.,  U29;  BM  BuuUvgh.l 
Moore,  P.  C.,a84;  Roberts,  Adm.,  895. 

Subject  to  that  limitation  the  master  is  the 
agent  of  the  owners  for  the  voyage,  and  they 
are  bound  to  the  performance  of  an  lawful  con- 
tracts made  by  him  relative  to  the  usual  em- 
ployment of  the  ship  and  for  repairs  made  and 
suppilies  furnished  for  her  use  in  a  foreign  port. 
Tht  General  Smith,  4  Wheat.,  448;  The  Chutan, 
2  Story,  468;  ITie  Avrora,  1  Wheat.,  102. 

Ports  of  States  other  than  those  of  the  State 
where  the  vessel  belongs,  are  for  that  purpose 
considered  as  foreign  ports,  and  the  authority 
of  the  master  in  contracting  for  repairs  and  sup- 
plies is  not  confined  to  such  as  are  absolutely 
or  indispensably  necessary,  but  includes  also  all 

908 


such  as  are  reasonably  fit  and  proper  for  the 
ship  and  the  voyage.  Where  such  repairs  and 
supplies  are  reasonably  fit  and  proper,  the  mas- 
ter, if  he  has  not  funds  and  cannot  obtain  such 
on  the  persoqal  credit  of  the  owners,  may  ob- 
tain the  same  on  the  credit  of  the  ship,  either 
with  or  without  giving  a  bottomry  bond,  as 
necessity  shall  dictate.  Reasonable  diligence, 
in  either  event,  must  be  exercised  by  the  mer- 
chant or  lender  to  ascertain  that  the  repairs  and 
supplies  were  necessary  and  proper,  as  the  mas- 
ter is  not  authorized  to  hypothecate  the  vessel 
unless  such  was  the  fact  within  the  meonijig  of 
the  maritime  law.  The  Paragon,  1  Ware,  8^; 
Ihe  Fortitude,  8  Sumn.,  228. 

Such  necessity  for  repairs  and  supplies  ii 
proved  where  such  circumstances  of  exigency 
are  shown  as  would  induce  a  prudent  owner,  if 
present,  to  order  them  or  to  provide  funds  for 
the  cost  of  them  on  the  security  of  the  ship. 
T?u  Orapethot  \amU,  051];  Th»  Alexander,  1 
W.  Rob.,  862;  The  Medora,  1  Sprague,  180. 

Proof  that  the  repairs  and  supplies  were 
necessary  will  not,  in  anv  case,  be  sufficient  to 
entitle  the  furnisher  or  fender  to  recover  In-  a 
suit  HI  rem  against  the  vessel,  if  it  appear  that 
the  ma8t«r  had  funds  su£Scient  to  execute  the 
repairs  and  furnish  the  supplies,  and  that  the 
pairty  who  made  and  furnished  the  same  knew 
Uuit  fact,  or  that  facts  and  circumstiuices  were 
known  to  him  suflScient  to  put  Um  upon  in- 
ouiry,  and  to  show  that  if  he  had  used  due 
diligence  he  would  have  ascertained  Uimt  no 
funds  except  such  as  the  master  already  pos- 
sessed were  necessary  for  any  such  purpose. 

Gk)od  faith  Is,  undoubtedly,  required  of  a  par- 
ty seeking  to  enforce  a  lien  against  a  vessel  for 
such  a  clsiro,  but  the  fact  that  the  master  liad 
funds  which  he  ought  to  have  applied  to  that 
object,  is  no  evidence  to  establish  the  charge  of 
bad  faith  in  such  a  case,  unless  it  appears  tliat 
the  libelant  knew  that  fact,  or  thai  such  faOi 
and  circumstances  were  known  to  him  as  wen 
sufficient  to  put  him  upon  inquiry  witliin  the 
principles  of  law  already  explained.  The 
Sarah  Starr,  1  Sprague,  456. 

Express  knowledge  of  the  fact  that  the  mas- 
ter had  sufficient  funds  for  the  purpose,  is  not 
necessary  to  maintain  the  charge  of  bad  futh, 
as  it  is  well  settled  law  that  a  party  to  a  trans- 
action, where  his  rights  are  lialde  to  be  injuri- 
ously affected  by  notice,  cannot  willfully  shut 
bis  eyes  to  the  means  of  knowledge  which  he 
knows  are  at  hand,  and  thereby  escape  the  con- 
sequences which  would  flow  from  the  notice  if 
it  had  actually  been  received;  or  in  other  words, 
the  general  rule  is  that  knowledge  of  such  facts 
and  circumstances  as  are  sufacient  to  put  a 
party  upon  inquiry,  and  to  show  that  if  he  had 
exercised  due  dihgence  he  would  have  ascei^ 
tained  the  truth  of  the  case,  is  equivalent  to 
actual  notice  of  the  matter  in  respect  to  which 
the  inquiry  ought  to  have  been  made.  Mof  r. 
Ghapman,  16  Mees.  <Sb  W.,  856;  Goodman  v. 
Simonde,  20  How..  348  [61  V.  &.,  XV..  084J. 

None  of  these  rules,  however,  have  any  ap- 

?>lication  to  a  case  where  the  master  bad  no 
unds  which  could  be  applied  to  any  such  ob- 
ject, as  the  party  making  the  repairs  and  fnr- 
nishing  the  supplies  could  not  know  what  was 
not  true,  in  point  of  fact,  nor  could  ha  be  pot 
upon  any  inquiry  in  respect  to  any  aappdei 
funds  which  had  no  real  existence. 
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Iflquiry  certainly  need  not  be  made  as  to 
the  necessity  for  credit,  if  the  master  has  no 
funds  nor  any  other  means  of  repairing  bis 
vessel  or  furnishing  her  with  supplies,  and  it 
is  equally  certain  that  proof  of  failure  to  insti- 
tute inquiries  is  no  defense  to  such  a  claim, 
eren  tf  the  master  had  funds,  unless  that  fact 
was  known  to  the  libelant,  or  such  facts  and 
circumstances  were  known  to  him  as  were 
sufficient  to  put  him  on  inquiry,  and  fairly  sub- 
ject him  to  the  charge  of  collusion  with  the 
master,  or  of  bad  faith  in  omitting  to  arail  him- 
self of  the  means  of  knowledge  at  hand  to 
ascertain  the  true  state  of  the  case. 

Whenever  the  necessity  for  the  repairs  and 
supplies  is  once  made  out,  it  is  incumlient  ui>on 
the  owners,  if  they  allege  that  the  funds  could 
have  been  obtained  upon  their  personal  credit, 
to  establish  that  fact  by  competent  proof,  and 
that  the  libelant  knew  the  same  or  was  put 
upon  inquiry,  as  before  Explained,  unless  those 
matters  fully  appear  in  the  evidence  introduced 
by  the  libelant.  Tlu  Virgin,  8  Pet.,  550;  The 
PhOe,  1  Ware,  265;  2  Pars.  Ship.,  333;  The 
yettor,  1  8umn.,  78. 

Extended  discussion  of  that  question,  how- 
ever, is  no  longer  necessary,  as  the  principle  is 
conclusiTely  settled  by  a  recent  decision  of  this 
court.  Where  proof  Is  made  of  necessity  for 
the  repairs  and  supplies,  or  for  funds  raised  by 
the  master  to  pay  for  the  same,  and  of  credit 
given  to  the  ^ip,  a  presumption  will  arise, 
said  the  Chief  Jtittiee,  in  the  absence  of  evi- 
dence to  the  contrary,  of  necessity  for  credit. 
TAe  Orapethot  [rapra] ;  The  Ohusan  [iupra\. 

Renjarks  are  founa  in  two  cases  decided  by 
this  court  quite  at  variance  with  that  rule,  but 
it  is  unnecessary  to  comment  upon  those  cases, 
or  to  enter  into  any  explanation  of  those  re- 
marks, as  it  is  clear  that  if  tbey  assert  any 
different  rule  of  decision  they  are,  in  that 
respect,  directly  overruled.  The  Orapeihot  [su- 
pra]; Thoma*  v.  OOom,  19  How.,  22  [60  U.  8., 
XV.,  684];  Pratt  v.  Reed,  19  How.,  369  [60  U. 
a.  XV.,  660]:  The  Sea  Lark,  I  Spngw.  571; 
The  Proipect,  8  Blatchf.,  526. 

Whether  the  master  has  funds  or  not  is  a 
matter  always  known  to  him,  and  seldom  or 
never  known  to  merchants  in  the  port  selected 
by  the  master  as  a  port  for  relief,  unless  they 
obtain  it  from  the  master.  Masters,  if  they 
are  honest,  will  not  ask  for  such  assistance 
when  they  are  supplied  with  funds,  and  if 
they  are  dishonest  they  are  not  likely  to  com- 
municate any  facts  to  the  merchant  whicl^ 
would  induce  him  to  refuse  to  make  the  re- 
quested advances. 

Inquiry  as  to  the  credit  of  the  owners  of  the 
vessel,  except  of  the  master,  would  seldom  be 
of  any  avail  unless  it  was  extended  to  the  great 
majority  of  the  merchants  resident  at  the  port 
of  distress,  and  any  rule  which  should  impose 
that  obligation  upon  the  merchant  as  a  con- 
dition to  his  right  of  action  to  recover  the 
amount  of  his  advances,  would  in  many  cases 
operate  as  a  denial  of  justice,  as  he  could  bet- 
ter afford  to  lose  his  claim  than  to  incur  the 
expense  of  making  the  required  investigation. 

Viewed- in  any  light,  it  is  clear  that  necessity 
for  credit  must  be  presumed  where  it  appears 
that  the  repairs  and  supplies  were  ordered  by 
the  master,  and  that  they  were  necessary  for 
the  ship  when  lying  in  port,  or  to  fit  her  for 
See  10  Walu  .  U.  8.,  Book  19. 


an  intended  voyage,  unless  it  is  shown  that  the 
master  had  funds,  or  that  the  owners  had  suffi- 
cient credit,  and  that  the  repairer,  furnisher 
or  lender  knew  those  facts  or  one  of  them,  or 
that  such  facts  and  circumstances  were  known 
to  them  as  were  sufficient  to  put  them  upon 
inquiry,  and  to  show  that  if  they  had  used  due 
diligence  they  would  have  ascertained  that  the 
master  was  not  authorized  to  obtain  any  such 
relief  on  the  credit  of  the  vessel.  Applying 
that  rule  to  the  present  case,  the  condlusion  fi 
inevitable  that  the  decree  of  the  circuit  court 
was  erroneous.  Rob.  Adm.,  210;  J%«  Forti- 
tude, 8  Sumn.,  268;  The  Ndton,  1  Hagg.,  176. 
Decree  in  the  Circuit  Court  it  rewiried,  and 
the  eaute  remanded,  with  inttrueUont  to  enter  a 
decree  affirming  the  decree  of  the  Diitriet  Court. 

Reverslng-I  Abb.  V.  S.,  IM. 

ated-10  Wall.,  218,  tI7,  671;  18  Wall.,  IBS,  886; 
17  WaU..  869 ;  20  WaU.,  184, 818;  81  Wall.,  888;  107  IT. 
S..  i28:  2  Flipp..  148:  8  Hurhes,65:  6  Hushes,  485; 
3  Bias.,  101 :  S  Biss.,  in ;  10  Blatohf .,  514 ;  U  Blatchf., 
848 ;  14  Blatchf.,  35, 48 ;  7  Ben..  181 : 8  Ben.,  28 :  I  Bro., 
630 ;  6  Bank.  Ite«.,  866 :  10  Bank.  Ueg.,  177 ;  5  Bawy., 
4S0;  4  DIU.,  444;  8  Cliff.,  480. 


THE    MEMPHIS    AND    CHARLESTON 

RAILROAD  COMPANY,  Pftf.  in  Xrr., 

«. 

SAMUEL  REEVES. 

(See  8.  C„.10  Wall.,  17»-vej 

Act  cf  Ood,  u)?iat  it— proof  of  negUgenee — ear- 
rier't  delay — r«note  eaute. 

Loss  by  flood  or  storm  Is  a  loss  br  aot  of  God;  and 
a  common  carrier  Is  excused  when  the  dama^  re- 
sulted from  this  cause  Immediately. 

If,  In  such  osse,  it  Is  duuved  that  the  carrier's 
negllKence  contributed  to  the  loss,  the  proof  of  this 
must  come  from  those  who  assert  or  rely  on  it. 

The  carrier  Is  not  liable  for  a  loss  by  aot  of  God, 
althoush  he  had  contracted  to  start  with  the  goods 
before  he  did,  and  It  he  bad  done  so  the  goods  would 
have  escaped  injury. 

The  failure  of  the  carrier  to  comply  with  such 
contract  would  have  been  only  the  remote  cause 
of  the  loss. 

[No.  220.] 
Argued  Nov.  10, 1870.    Decided  Not.  11.  1870. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennes- 
see. 

This  action  was  brought  in  the  court  below, 
bv  the  defendant  in  error,  to  recover  from  the 
plaintiff  in  error  as  a  common  carrier  dam^es 
for  the  non-delivery  of  certain  g^oods.  The 
court  below  having  entered  judgment  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of  er- 
ror. 

The  case  is  further  stated  by  the  court. 

Me»»r».  P.  Phillips.  W.  T.  G.  Hume*  and 
D.  K.  McBae,  for  plaintiff  in  error: 

The  plaintiff  sought  to  recover  on  the  ground 
that  the  Company  was  bound'  by  special  con- 
tract to  send  forward  the  freight  on  the  even- 
ing of  the  5th ;  and  that  if  they  had  done  so, 
the  damage  would  not  have  happened. 

There  is  nothing  in  the  evidence,  such  as  it 
is,  to  authorize  the  court  to  submit  to  the  jury 
the  finding  of  a  contract  to  forward  this  freight 
on  the  night  of  the  5th. 

But  supposing  we  admit  that  there  was  a 
contract  to  forward  on  the  evening  of  the  5th ; 
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the  damage  occasioned  by  the  flood  on  the  6tta 
cannot  be  referred  to  as  a  viulation  of  that  con- 
tract. 

The  subject  Is  fully  considered  by  the  Su- 
preme Court  of  PennsyWania.  A.  canal-boat 
containing  the  goods  was  wrecked  at  Piper's 
dam  by  an  extraordinary  flood.  Oreat  oelay 
at  the  arrival  at  this  point  had  been  occasioned 
by  reason  of  the  boat  having  been  towed  by  a 
lame  horse.  But  for  this,  the  boat  would  have 
passed  ttjat  point  long  before  the  occurrence  of 
the  flood.  It  was  held  that  this  cause  was  too 
remote.  ' '  Catua  vromma  nnn  remota  tpeetatur. " 

"There  is  nothing,"  says  the  court,  "in  the 
law  of  common  carriers,  that  calls  for  a  differ- 
ent rule.  They  are  only  answerable  for  the 
ordinary  and  proximate  consequences  of  neg- 
lect, and  not  for  those  that  are  remote  and  ex- 
traordinary."   Morriton  v.  Davis,  20  Pa.,  171. 

This  is  also  decided  by  the  Supreme  Court  of 
Massachusetts.  Owing  to  the  defective  ma- 
chinerv,  the  goods  did  not  arrive  for  Ax  days 
after  they  were  due,  and  then  were  destroyed 
by  a  flood.  The  court  swid:  "The  n^ligence 
of  the  carrier  was  remote ;  it  had  ceased  to  op- 
erate, as  an  active,  efficient  and  prevailing  cause 
as  soon  as  the  wool  had  been  carried  beyond 
Syracuse  and,  therefore,  cannot  subject  the  car- 
rier to  a  responsibility  for  an  injurv  to  the 
property  resulting  from  a  subsequent  Inevitable 
accident,  which  was  the  proximate  cause  by 
which  it  was  produced. 

Denny  v.  R.  R.  Co.,  18  Gray,  487. 

In  a  case  decided  by  the  Supreme  Court  of 
New  York,  where  the  liability  of  the  canier 
was  maintained  and  the  damage  was  occasioned 
by  a  flood,  the  decision  was  placed  expressly 
upon  the  gross  neglect  of  the  company.  JUi- 
ehaeU  v.  R.  R.  Co.,  80  N.  Y.,  675. 

Though  the  proximate  cause  may  be  occa- 
sioned by  inevitable  accident,  the  carrier  is  still 
bound  to  use  care  and  diligence.  Yet  no  great- 
er foresight  of  extraordinary  perils  is  exi>ected 
of  him  than  of  other  men,  and  no  greater  pen- 
alty visited  for  his  failure. 

When  he  discovers  himself  in  peril,  the  law 
requires  of* him  ordinary  care,  skUl  and  fore- 
sight. 

This  is  defined  in  the  common  prudence 
which  men  of  prudence  and  heads  of  families 
usually  exhibit  in  matters  that  are  interesting 
to  them.  It  means,  as  difficulties  increase  in 
great  danger,  great  care  is  the  ordinary  care  of 
a  prudent  man.  Morrison-^.  Davit,  20 Pa.,  171. 

If  one  uses  the  precautions  which  a  reason- 
able man  would  use  under  the  circumstances, 
he  is  not  responsible  for  omitting  other  precau- 
tions which  are  conceivable,  even  Uiouui  if  he 
had  used  them  the  injury  would  certainly  have 
been  avoided.    Shear.  &  Redf.  Neg.,  7. 

Now,a8  to  (he  question  of  proof  of  negligence ; 
the  rule  is  admitted  to  be,  that  the  burden  of 
proof  is  on  the  carrier,  to  show  that  the  loss 
was  occasioned  by  a  cause  for  which  he  was 
not  responsible. 

When,  however,  the  evidence  brings  the  loss 
within  the  excepted  danger,  tlie  onua  probandi 
is  changed.  It  is  then  upon  the  plaintiff,  to 
show  that  the  danger  might  have  been  avoided 
by  the  exercise  of  reasonable  skill  and  atten- 
tion of  the  carrier. 

Clark  V.  Barnwell,  12  How.,  280. 

The  evidence  is  full  to  the  point  Uutt  due 
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diligence  and  care  were  used  to  avrrfd  the 
threatened  danger.  It  will  be  observed  that 
the  plaintiff  produced  no  witnesses  on  this 
point.  All  the  evidence  on  this  subject  waa 
given  by  witnesses  called  by  defendanL 

The  brief  of  the  appellee  is  chiefly  devoted 
to  considerations  which  avoid  the  merits  of  this 
controversy,  and  seeks,  on  technical  ground,  to 
withdraw  this  case  from  the  revisory  power  of 
the  court. 

It  is  first  objected  that  it  does  not  appear, 
from  the  bill  of  exceptions,  that  the  rulings  of 
this  court  were  excepted  to  during  the  prog- 
ress of  the  trial. 

The  fact  that  the  trial  was  had  Mar.  88  and 
the  bill  of  exceptions  was  sealed  at  a  subse- 
quent day  of  the  term,  to  wit:  Apr.  18,  affords 
no  valid  objection. 

All  that  is  required  is  tiiat  the  exception  should. 
in  fact,  be  taken  at  the  trial.  The  mere  record 
of  the  fact  ma^  be  subsequently  made.  The 
decisions  on  this  point  are  too  familiar  to  need 
particular  citations. 

The  bill  of  exceptions  open  thus:  "On  the 
trial  of  this  cause,  the  following  proceedinj^ 
were  had  and  the  following  evidence  submitted 
to  the  jury." 

These  proceedings  thus  had  on  the  trial  of 
the  cause  are  the  introduction: 

1.  Of  a  certain  depoettion  of  the  plaintiff. 

2.  Of  a  certain  deposition  on  the  part  of  the 
defendant 

8.  Then  the  prayer  of  the  defendant  to  the 
court,  to  give  the  five  following  instractiooa 
(which  are  set  out). 

4.  "But  the  court  refused  to  give  the  inatrue- 
tlons  and  instructed  the  jury  as  followa." 

5.  At  the  close  of  these  instructions  these 
words  follow:  "The  defendant  excepted  to  the 
action  of  the  court  in  refusing  the  instractions 
aforesaid,  and  also  in  giving  tne  charge  afore- 
said." 

Now,  it  is  certain  that  the  exception  to  the 
action  of  the  judge  was  a  "proceeding,"  and  a 
very  important  one,  and  the  opening  of  the 
bill  declares  that  all  the  "following  proceed- 
ings were  had  on  the  trial  of  the  cause  " 

Dredge  v.  FortyOi,  2  Black,  567,  67  U.  S.. 
XVII.,  254;  KMogg  v.  Fortyth,  2  Black,  572; 
(87  U.  S.,  XVII.,  256);  Simpson  v.  DaU,  S 
Wall.,  460  (70  U.  8..  XVUI.,  265). 

It  is  again  said  that  the  exceptions  are  too 
general,  and  that  they  should  bavs  been  spe- 
ciflcially  made  to  the  several  charges.  It  is  to  be 
observed  that  the  charges  were  asked  in  the 
first  place  by  the  defendant.  These  were  re- 
jected and  the  defendant  excepted.  Then  the 
court  gave  several  charges,  all  involving  ttts 
single  question  of  negligence.  The  substance 
of  these  was  a  denial  of  the  doctrine  asserted 
in  the  prayers  of  the  defendant;  and  to  these 
instructions  the  defendant  also  excepted. 

We  are  aware  that  these  exceptions  are  sab- 
ject  to  remark  and  perliaps  to  animadTernon. 
as  not  being  in  strict  conformity  to  rules.  Bat 
the  reason  on  which  this  rule  is  baaed  does  not 
include  within  its  scope  this  case. 

The  court  in  a  recent  case  has  said  that 
"Justice  to  the  court  below  requires  that  the 
attention  of  that  court  shall  be  apecifically 
called  to  the  precise  point  to  which  exception 
is  taken,  that  it  may  have  an  opportunity  to 
reconsider  the  matter  and  remove  the  ground 
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of  exception."  BarMif  v.  ISflmr,  2  WalL,  889 
(60  U.  a.  XVII..  872). 

Now,  it  is  evident  that  the  charges  given  are 
in  direct  response  to  the  charges  aslied  and  re- 
fused, and  no  revision  is  now  asked  which  in- 
volves a  question  that  was  not  distinctly  pre- 
sented in  the  court  below. 

It  is  again  urged  that  the  motion  made  for  a 
new  triafwas  a  waiver  of  the  bill  of  exceptions. 

This  was  not  so  considered  by  either  of  the 
parties,  or  the  judge  below,  for  the  bill  was 
drawn  up  and  Eealed  after  motion  had  been 
made  and  decided. 

When  last  argued  in  this  court  at  the  bar, 
this  objection  was  very  summarily  disposed  of, 
the  court  dismissing  the  argument  by  saying: 
"  The  practice  is  every  day  otherwise." 

U.  8.  V.  SatMel,  4  Wall.,  185  (71  U.  8., 
XVIII.,  821). 

This  court  will  not  allow  the  right  of  review 
to  be  defeated,  because  of  any  mere  informality 
or  irregularity  in  the  mode  in  which  the  ex- 
ceptions have  l)een  presented. 

v.  S.  V.  Morgan,  11  How.,  154;  Simpton  v. 
IMU,  3  Wall..  480  (70  U.  S.,  XVIII.,  365). 

Are»sr$.  Albert  Pike  and  Robert  W. 
Johnson,  for  defendant  in  error: 

The  law  requires  that  a  bill  of  exceptions 
should  be  tendered  at  the  trial.  If  it  be  drawn 
up  afterwards,  it  should  be  handed  to  the 
judge  immediately,  or  in  a  reasonable  time 
after  the  trial. 

Bradttreet  v.  Tlurmat,  4  Pet,,  102. 

8o,  though  a  bill  of  exceptions  may  be  signed 
and  drawn  up  after  the  trial,  the  exceptions 
must  be  taken  at  the  trial,  and  when  signed 
must  purport  on  their  face  to  have  been  so 
taken,and  to  have  then  been  allowed  and  signed. 

Walton  V.  U.  S.,  9  Wheat.,  651. 

In  TA«  U.  S.  V.  JDaMel,  4  Wall.,  182  (71 
TJ.  8.,  XVIII.,  819),  the  ruling  of  the  court 
complained  of  was  excepted  to  at  the  trial.  It 
was  taken,  the  court  said,  in  express  terms  to 
the  particular  instruction  in  question. 

A  bill  of  exceptions  must  be  upon  points  ex- 
prccsly  reserved  and  excepted  to  at  the  trial : 
otherwise  ibey  are  waived  as  a  bill  of- excep- 
tions originally  wa8,if  not  presented  at  the  trial. 

Meeie  v.  Levit,  13  Pa.,  386;  Holden  v.  CMt, 
1  Pa.  St.,  803. 

That  was  the  rule  under  the  Statute  of  West- 
minster. If  the  exception  was  not  stated  in 
writing  and  tendered  at  the  trial,  it  was  con- 
sidered as  waived,  and  the  party  could  not  re- 
sort to  it  after  a  verdict  against  him.  Wright 
T.  Sharp,  1  Salk.,  288,  is  conclusive  on  this 
point. 

No  exception  lies  on  account  of  any  error  in 
siHtioi;  the  trial  to  the  jury,  unless  the  atten- 
tion oi'  the  judge  is  called  to  it  at  the  time. 

Culler  V.  WMi.  43  N.  H.,  497. 

There  is  no  proper  bill  of  exceptions  here  on 
which  the  court  can  act  and  the  judgment  be- 
low must,  necessarily ,  be  alBrmed. 

We  submit  to  the  court  whether  it  ought  not 
to  declare  that  if  it  u  "matter  of  doubt" 
-whether  the  exceptions  were  taken  at  the  trial, 
they  will  not  be  considered.  Else  what  is  the 
avail  of  declaring  that  they  must  purport  on 
their  face  to  have  been  taken  at  the  trial;  that 
it  must  appear  by  the  record  that  the  excep- 
tions were  taken  while  the  jury  were  at  the 
bar;  that  it  must  be  stated  when  an  objection 
See  10  Wall. 


is  taken  to  the  ruling  of  the  court  that  the  party 
then  and  there  excepted  ? 

Phap»  V.  Maffer,  15  How,,  160;  U.  8.  v. 
BreUUng.  20  How.,  252(61  U.  8.,  XV.,  900); 
Barton  v.  Forsyth,  20  How.,  582  (61  TJ.  8., 
XV.,  1012;  U.  8.  V.  Oiberi,  2  Sumn.,  22; 
Ifieoa  V.  Int.  Co.,  8  Wood.  &  M..  580;  Pome- 
roy  V.  Bk.,  1  Wall.,  592  (68  U.  8.,  XVII.,  688). 

In  iMthrop  V.  JwUon.  19  How.,  66(60  U.  8., 
XV.,  553),  it  was  held  that  where  no  exceptions 
were  taken  in  the  progress  of  the  trial,  there 
was  nothing  on  which  the  Court  of  Errors  could 
act.  Must  not  that  fact,  which  is  the  founda- 
tion of  the  jurisdiction,  affirmatively  and  ex- 
pressly appear? 

In  the  first  place,  the  exceptions  here  are 
singularlv  sweeping  and  indiscriminate,  being 
to  the  refusal  to  give  long  instructions  and  to 
the  giving  of  ei^ht  pages  of  leml  principles 
and  propositions  lu  their  stead.  It  is  directly 
contrary  to  Rule  No.  4,  and  it  is  equally  con- 
trary to  the  <law  and  to  the  practice  of  all  ap- 
pellate courts  of  respectability. 

In  Stimpton  v.  R  B.  Co.,  4  How.,  401.  the 
practice  of  excepting  generally  to  the  charge 
of  the  court  to  the  jury  was  censured,  and  the 
writ  of  error  was  not  dismissed,  solely  on  ac- 
count of  the  peculiar  circumstances  of  the  case. 

Reynolds  v.  R.  R  ,  43  N.  H.,  588;  Jns.  Co.  v. 
Updegraff,  43  Pa.,  868. 

It  must  appear  what  particular  rulings  were 
excepted  to. 

Woolfy.  Chalker,  81  Conn.,  121. 

In  Batiiione  v.  Ins.  Co.,  81  Conn.,  204, 
it  was  held  that  where  the  motion  for  a  new 
trial  merely  showed  that  a  party  claimed 
that  certain  evidence  was  not  admissible  in 
any  way  to  affect  the  terms  of  a  written  instru- 
ment, without  showing  that  this  claim  was 
made  when  the  evidence  was  offered,  or  that 
the  evidence  was  let  in  subject  to  exception, 
and  the  claim  subsequently  made  that  it  should 
be  excluded,  or  that  the  court  was- requested 
to  charge  as  to  its  effect,  or  the  consideration 
to  be  given  to  it;  no  question  was  raised  which 
the  court  was  bound  to  consider. 

There  is  no  doubt  that  some  portions,  at 
least,  of  the  charge  and  directions  of  the  judge 
below,  in  this  case,  were  correct  in  point  of 
law.  If  he  stated  one  correct  proposition,  the 
exception  to  his  charge  falls  paralyzed. 

Johnson  v.  Jones,  1  Block,  210  (66  U.  8., 
XVII.,  117).  "Each  proposition  must  be  sep- 
arately and  distinctly  excepted  to.  If  tlie  prop- 
ositions are  excepted  to  in  mass,  and  one  of 
them  is  correct,  the  exception  will  be  overruled." 

Rogers  v.  The  Marshal.  1  WaU.,  645  (68  U.  8., 
XVIL.  714);  Harvey  v.  Ti/ler,  2  WaU.,  328 
(69  U.  8.,  XVIL,  871). 

All  the  instructions  are  fully  sustained  by 
the  authorities,  as  the  following  brief  state- 
ment will  show: 

1.  A  carrier  who  undertakes  for  hire  to 
carry  goods,  is  bound  to  deliver  them  at  all 
events,  except  damaged  or  destroyed  by  the  act 
of  God  or  the  King's  enemies,  even  though  the 
jury  expressly  find  that  they  were  destroyed 
without  any  actual  negligence  on  the  part  of 
the  defendant.  A  carrier  is  in  the  nature  of 
an  insurer. 

ForvMTd  v.  PUtMd,  1  T.  R.,  27.  The  loss 
was  occasioned  by  fire,  and  there  was  no  neg- 
ligence. 
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Siordet  t.  BaU,  4  Bing.,  607.  Damage  done 
to  a  cargo  was  by  water  escaping  through  the 
pipe  of  a  steam  boiler  crackea  by  the  frost; 
and  this  was  held  not  damage  by  act  of  God, 
Best,  Ch.  J.,  saying,  "No one  can  doubt  that 
this  loss  was  occasioned  by  negligence." 

Me  Arthur  v.  Sean,  21  Wend.,  189;  W&eH 
V.  B.  B.  Co.,  12  N.  T.,  246,  sustain  the  first 
and  second  Instmctions. 

2.  A  common  carrier  is  bound  safely  to  carry 
the  goods  to  their  destination,  unless  prevented 
by  some  cause  arising  from  irresistible  force, 
over  which  he  has  no  control  and  which  cannot 
be  guarded  against  by  the  watchful  exertions 
of  human  skill  and  prudence. 

ThB  Niagara  v.  Cbrdes,  21  How.,  24(6211.8., 
XVI.,  46);  Oordtm  v.  Buchanan,  5  Yerg.,  71; 
Oakley  v.  Steam  Packet  Co.,  34  Eng.  L.  &  E., 
680. 

5.  No  matter  what  degree  of  prudence  mav 
be  exercised  by  the  carrier  and  bu  servants;  al- 
though the  delusion  b^  which  it  is  bafiled,  or 
the  force  by  which  it  is  overcome  is  inevitable, 
yet,  if  it  be  the  result  of  human  means,  the  car- 
rier is  responsible. 

Ma  Arthur  V.  Sean,  21  Wend.,  196;  iVi»t».  Oo. 
V.  Wood,  S  Esp.,  127;  CampbeU  v.  Morte,  1 
Harp.  Const.,  468;  Boat  Co.  v.  Baton,  1  Harp. 
Const.,  862;  T%e  JTiagara  v.  Cordee  (intpra). 

See  Bead  v.  Spalding,  30  N.  T.,  630.  Denny 
V.  B.  B.  Go.,'iZ  Gray,  481,  is  not  against  these 
cases,  because  the  court  there  held  that  when 
the  damages  by  flood  occurred,  the  defendants 
no  longer  held  the  goods  as  common  carriers. 

It  is  for  the  carrier  to  show  any  modiflcaUon 
of  the  responsibility. 

8ee,al80,CAamA«r<ainv.  Trans.  Co.,  45 Barb., 
218;  PropiUer  Niagara  v.  Cordet,  21  How.,  26 
(62  U.  8..  XVI..47);  ElUottv.  ij««rfi,10  Johns., 
7;  Biehardt  v.  Bailteay  Co.,  7  C  B.,  839. 

6.  The  moment  a  faulty  negligence  begins, 
the  carrier  becomes  an  insurer  against  the  con- 
sequences therefrom,  both  ordinary  and  extra- 
ordinary. 

Dam  V.  QarreU,  6  Bing.,  716;  BM  v.  Beed, 
4  Binn.,  127;  HartY.  AUen,  2  Watts,  114;  WiU- 
iam*  y.  Qrant,  1  Conn.,  492;  Crotby  v.  F\tch, 
12  Conn.,  410. 

7.  On  Uie  bare  fact  of  the  loss  appearing,  the 
carrier  is  prima  fade  responsible.  The  owner 
of  the  goods  injured  might  otherwise  have  no 
proof,  and  be  robbed  with  Impunity.  Baton  v. 
Boat  Co.,  1  Harp.  Const.,  265. 

8.  If  a  carrier  improperly  detains  goods,  and 
they  are  injured  by  a  sudden  and  extraordinary 
rise  of  water,  the  detention  b^ing  negligent,  he 
is  responsible.  To  relieve  hnn,  there  must  be 
an  entire  exclusion  of  human  agency  from  the 
cause  of  the  injury  or  loss. 

Michael*  v.  B.  B.  Co.,  80  N.  T.,  570;  ReaA 
V.  Spaulding,  30  N.  Y.,  630. 

9.  The  fact  known  to  the  agents  of  the  Com- 
pany that  the  flood  was  coming,  if  by  any  known 
means  they  could  have  prevented  the  damage, 
they  shoum  have  done  so. 

Gordon  v.  Buchanan,  5  Yerg. ,  82. 

10.  The  exception  of  the  act  of  God  or  inevit- 
able accident  has,  by  the  decisions  of  the  courts, 
been  restricted,  in  reality,  to  accidents  which 
come  from  a  force  superior  to  all  human  agency, 
either  in  their  production  or  resistance. 

Redf.,  sec.  161 ;  Sherman  v.  Weill,  28  Barb., 
403;  Fergiuon  v.  Brent,  12  Md.,  9. 


11.  If  goods  are  damaged  by  a  flood  rising 
higher  than  ever  before,  and  which  it  wm  n^- 
ligence  not  to  have  anticipated,  and  from  wbidi 
the  goods  could  not  be  delivered  after  the  ex- 
tent of  the  rise  was  seen,  the  damage  will  be 
deemed  to  have  occurred  by  the  act  of  God,  un- 
less the  carrier  was  in  fault  in  not  having  sooner 
sent  the  goods  to  their  destination.  If  so  in 
fault,  he  Is  responsible. 

Bead  v.  Spaulding,  6  Bosw.,  895;  8.  (7.,  80 
N.  Y.,  630;  MiehaeU  v.  B.  B.  Co.,  30  N.  Y., 
664;  MerriO,  v.  SwrU,  39  N.  T.,  116. 

Mr.  Jutliee  HlUer  delivered  the  opinion  of 
the  court: 

This  was  a  suit  brought  by  defendant  in  er- 
ror against  plaintiff  in  error,  on  an  alleged 
breach  of  contract  as  a  common  carrier.  A  bill 
of  exceptions  to  the  charge  of  the  judge  at  the 
trial,  and  to  his  refusal  to  charge  as  requested 
by  defendant  below,  presents  the  only  ground 
on  which  error  is  alleged. 

A  preliminary  pomt  is  raised  by  the  de- 
fendant in  error,  that  the  exception  was  not 
taken  at  the  trial,  but  was  taken  afterwards  on 
the  overruling  of  a  motion  for  a  new  trial. 

It  seems  prol>able  that  the  formal  bill  of  ex- 
ceptions was  not  signed  or  settled  until  after 
the  motion  was  overruled,  but  it  is  a  common 
practice,  convenient  in  dis|>atch  of  business,  to 
permit  the  party  to  claim  and  note  an  exception 
when  the  occasion  arises,  but  defer  reducing 
it  to  a  formal  instrument  until  the  trial  is 
over.  We  think  the  language  of  the  bill  im- 
plies that  this  was  done  in  the  present  case. 
It  commences  after  the  title  of  the  case  by 
saying  that  "on  the  trial  of  this  cause  the  fol- 
lowing proceedings  were  had :"  Then  f olk)w  tlie 
testimony  introduced ;  the  prayer  of  tlte  plaintiff 
in  error  for  five  distinct  instructions;  the  refusal 
of  the  court  to  grant  them,  and  the  instructioM 
which  the  court  did  give;  and  the  statement 
that  the  defendant  excepted  to  the  action  of  the 
court  in  refusing  the  instructions  aforesaid,  and 
also  in  giving  the  charge  aforesaid,  and  also  in 
overruling  his  motion  for  a  new  trial.  Ws 
think  it  is  a  reasonable  Inference  from  the  las- 
gusge  used  at  the  beginning  and  end  of  Uiis 
bill,  that  the  exceptions  were  taken  daring  Uis 
trie^,  as  the  rulings  excepted  to  were  made. 

Comment  is  also  made,  that  the  exoeptioa 
does  not  point  out  to  which  instruction  it  is 
taken,  nor  to  any  special  part  of  the  chaije 
which  was  given.  But  the  instructions  pravM 
by  defendant  were  not  offered  as  a  whole,  Irat 
each  one  for  itself,  and  the  action  of  the  court 
in  refusing  them,  to  which  exception  is  taken, 
may  be  fairly  held  to  mean  each  of  them. 

As  to  the  charge  given  by  the  court,  the  lan- 
guage of  the  exception  is  more  genera]  than  we 
could  desire.  And  if  the  errors  of  this  charge 
were  less  apparent,  or  if  there  was  any  reason 
to  suppose  they  were  inadvertent,  and  might 
have  been  corrected  if  specified  by  counsel  at 
the  time,  we  would  have  some  difficulty  in  hold- 
ing the  exception  to  it  sufficient.  But  the  whole 
charge  pixjceeds  upon  a  theory  of  the  law  of 
common  carriers,  as  it  regards  the  effect  of  losi 
from  the  act  of  God,  on  the  contract,  so  differ- 
ent from  our  views  of  the  law  on  that  subject, 
that  it  needs  no  special  effort  to  draw  attentioo 
to  it,  and  it  is  so  clearly  and  frankly  stated  ss 
as  to  have  made  it  the  turning  point  of  the  case. 
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We  are  of  opinion,  then,  that  both  the  refusal 
to  charge  as  requested  and  the  charge  actually 
given  are  properly  before  us  for  examination. 
As  reg^ards  the  first,  we  will  only  notice  one  of 
the  reiected  instructions,  the  fourth.  It  was 
prayed  in  these  words: 

"When  the  damage  is  shown  to  have  re- 
sulted from  the  immediate  act  of  Ood,  such  as 
a  sudden  and  extraordinary  flood,  the  carrier 
would  be  exempt  from  liabibty ,  unless  the  plaint- 
iff shall  prove  that  the  defendant  was  guilty  of 
some  negligence  in  not  providing  for  the  safety 
of  the  goods.  That  he  could  do  so  must  t>e 
proven  by  the  plaintiff,  or  must  appear  in  the 
facts  of  the  case." 

It  is  hard  to  see  how  the  soundness  of  this 
proposition  can  be  made  clearer  than  by  its  bare 
siatemenL  A  common  carrier  assumes  all  mks 
except  those  caused  by  the  act  of  Ood  and  the 
public  enemy.  One  of  the  instances  always 
mentioned  by  the  elementary  writers  of  loss  by 
the  act  of  Ood  is  the  case  of  loss  by  flood  and 
Btorm.  Now,  when  it  is  shown  that  the  damage 
resulted  from  this  cause  immediately,  he  is  ex 
cused. 

What  is  to  make  him  liable  after  this?  No 
question  of  his  negligence  arises  unless  it  is 
made  by  the  other  party.  It  is  not  necessary 
for  bim  to  prove  that  the  cause  was  such  as  re- 
leases him,  and  then  to  prove  affirmatively  that 
be  did  not  contribute  to  it.  If,  after  he  has  ex- 
cused himself  by  showing  the  presence  of  the 
overpowering  cause,  it  is  charged  that  his  neg- 
ligence contributed  to  the  loss,  the  proof  of  this 
must  come  from  those  who  assert  or  rely  on  it. 

The  testimony  in  the  case,  wholly  uncontra- 
dicted, shows  one  of  the  most  sudden,  violent 
and  extraordinary  floods  ever  known  in  that 
part  of  the  counlrv.  The  tobacco  was  being 
transported  from  Salisbury,  North  Carolina,  to 
Memphis,  on  a  contract  through  and  by  several 
railroad  companies,  of  which  defendant  was 
one.  At  Chattanooga  it  was  received  by  de- 
fendant, and  fifteen  miles  out  the  train  was  ar- 
rested, blocked  by  a  land  slide  and  broken 
bridges,  and  rettirned  to  Chattanooga,  when  the 
water  came  over  the  track  into  the  car  and  in- 
jured the  tobacco. 

The  second  instruction  given  by  the  court 
says  that  if,  while  the  cars  were  so  standing  at 
Chattanooga,  they  were  submerged  by  a  f  reSiet 
which  no  human  care,  skill  and  prudence  could 
have  avoided,  then  the  defendant  would  not 
be  liable;  but  if  the  cars  were  brought  within 
the  influence  of  the  freshet  by  the  act  of  defend- 
ant, and  if  the  defendant  or  his  agent  had  not 
so  acted  the  loss  would  not  have  occurred,  then 
it  was  not  the  act  of  Ood,  and  defendant  would 
be  liable.  The  fifth  instruction  given  also  tells 
the  Jury  that  if  the  damage  could  have  been 
prevented  by  any  means  within  the  power  of 
the  defendant  or  his  agents,  and  such  meanis 
were  not  resorted  to,  then  the  jury  must  find 
for  plaintiff. 

In  contrast  with  the  stringent  ruling  here 
stated,  and  as  expressive  of  our  view  of  me  law 
on  this  point,  we  cite  two  decisions  by  courts 
of  the  first  respectability  in  this  country. 

In  Morriton  v.  Davii,  20  Pa.  St.,  171,  goods 
being  transported  on  a  canal  were  injurra  by 
the  wrecking  of  the  boat,  caused  by  an  extra- 
ordinary flocd.  It  was  shown  that  a  lame  horse 
used  by  defendants  delayed  the  boat,  which 
See  10  Wall. 


would  otherwise  have  passed  the  place  where 
the  accident  occurred  in  time  to  avoid  the  in- 
jury. The  court  held  that  the  proximate  cause 
of  the  disaster  was  the  flood,  and  the  delay 
caused  by  the  lame  horse  the  remo<e  cause,  ancl 
that  the  maxim,  eauta  proxima,  non  remota  spec- 
tatur,  applied  as  well  to  contracts  of  common 
carriers  as  to  others.  The  court  further  held, 
that  when  carriers  discover  themselves  in  peril 
by  inevitable  accident,  the  law  requires  of  Uiem 
ordinary  care,  skill,  and  foresight,  which  it  de- 
fines to  be  the  common  prudence  which  men  of 
business  and  heads  of  families  usually  exhibit 
in  matters  that  are  interesting  to  them. 

In  Denn]/  v.  Ji.  R.  Co.,  13  Gray,  481,  the  de- 
fendants were  guilty  of  negligent  delay  of 
six  days  in  transporting  wool  from  Suspension 
Bridge  to  Albany,  andf  while  in  their  depot  at 
the  latter  place  a  few  days  after,  it  was  sub- 
merged bv  a  sudden  and  violent  flood  in  the 
Hudson  River.  The  court  says  that  the  flood 
was  the  proximate  cause  of  the  injury,  and  the 
delay  in  transportation  the  remote  one;  that  the 
doctrine  we  have  just  stated  governs  the  liabili- 
ties of  common  carriers  as  it  does  other  occupa- 
tions and  pursuits,  and  it  cites  with  approval 
the  case  of  Morriton  v.  Davis  [lupra]. 

Of  the  soundness  of  this  principle  we  are  en- 
tirely convinced,  and  it  is  at  variance  with  the 
general  jproundwork  of  the  court's  charge  in 
this  case. 

As  the  case  must  go  back  for  a  new  trial, 
there  is  another  error  which  we  must  notice,  as 
it  might  otherwise  be  repeated.  It  is  the  third 
Instruction  given  by  the  court,  to  the  effect  that 
if  the  defendant  had  contracted  to  start  with 
the  tobacco  the  evening  before,  and  the  jury 
believa  if  he  had  done  so  the  train  would  have 
escaped  injtiry,  then  the  defendant  was  liable. 
Even  if  there  had  been  such  a  contract,  the  fail- 
ure to  complv  would  have  been  only  the  remote 
cause  of  the  loss. 

But  all  the  testimony  that  was  given  is  in  the 
record,  and  we  see  nothing  from  which  the  lurr 
could  have  inferred  any  such  contract,  or  which 
tends  to  establish  it,  and  for  that  reason  no  such 
instruction  should  have  been  given. 

T/u  judgment  of  the  Oireuit  Court  is  rettrted 
and  a  new  trial  ordered. 

Cited— 12  WoU.,  2M :  2  DUI.,  23;  1  FIlpp..  88;  64  N, 
Y.,  50fi  ;  60  Mo.,  208 :  7  Am.  Kep.,  330  (M  N.  Y^  219, 
289) ;  10  Am.  Rep.,  216  (83  N.  J.  £.,  80) ;  18  Am.  Rep., 
288  (23  Ohio  St.,  641) :  14  Am.  Rep.,  198  (66  N.  Y.,  108): 
16  Am.  Rep.,  109  (116  Mass.,  304) ;  19  Am.  Rep.,  608  (8 
Helsk.,  28LI :  37  Am.  Rep.,  748  (63  Tex.,  46) ;  41  Am. 
Rep..  700  (18  W.  Va.,  381). 


WILLIAM  H.  GUNNELL,  Appt.. 
». 
JOHN  H.  BIRD,   Administrator  de  bonit  non 
of  William  Bird,  Deceased,  and  DAVID 
HEPBURN,  Administrator  of  Pktkr  Hkp- 
BT7BN,  Deceased, 

And  Cross  Appeal. 

JOHN  H.  BIRD,   Administrator  d»  bonit  non 

of  William  Bikd,  Deceased,  Appt., 

e. 

WILLIAM  H.  GUNNELL. 

(See  8.  C,  10  Wall..  ao4-goej 

Partnerth^  aeeountt—pleatUngt  ai  evidence. 
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*1.  In  statintr  partnentaip  aooountg,  wbere  one 
partner  has  bad  entire  ctaarve  or  the  business,  he 
Is  to  be  debited  with  tbe  whole  capital  placed  In  his 
bands,  as  well  as  witb  tbe  proceeds  of  sales  realized 
by  blm. 

2.  If  pert  of  the  capital  oonslBted  of  stock,  which 
has  been  used  in  tbe  business,  or  disposed  of  and 
tbe  proceeds  charged  against  him,  be  should  be 
credited  with  such  stock  as  a  dlsburaement,  to  the 
amount  at  which  it  was  originally  charged  against 
him. 

8.  An  allegation  In  an  answer,  entirely  Imperti- 
nent to  tbe  Dill,  cannot  he  used  as  evidence  for  tbe 
defendant,  even  though  tbe  plaintiff  neglect  to  file 
a  tepUoatlon. 

[Nos.  282.  444.] 

Argtud  Nov.  10. 1870.     Deeided  Not.  ei,  1870. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
This  case  arose  in  the  Circuit  Court  of  the 
District  of  Columbia,  upon  a  bill  in  chancery 
filed  by  the  appellees,  for  an  accounting  in  and 
the  settlemeut  of  a  certain  partnership.    The 
case  was  referred  by  that  court  to  an  auditor; 
and  upon  bis  report  a  decree  entered  in  favor 
of  the  complainants  for  the  sum  of  $3,001.66. 
The  auditor  reported  as  follows: 
In  the  course  of  four  years  the  par- 
tics  received  from  sales $93,471  11 

But  of  this  they  paid  out  from  time 

to  time  for  lumber,  etc 55,878  78 

For  expenses,  rent,  etc 12,587  47 

And  lost  in  bad  debts,  etc 5,461  46 

$72,877  96 
So  that  they  bad  left  in  hand 19,593  86 

Out  of  this  each  partner  was  entitled  first  to 
receive  back  bis  capital,  thus: 

Bird&Hepbum $7,775  66 

Ounnell 6^627  58 

$14,403  21 
Leaving  a  balance  of  clear  profit  of      6,190  14 

The  amount  of  net  profit  was  the  only  ques- 
tion in  controversy  before  the  auditor.  It 
seems  to  have  been  assumed  that,  if  his  state- 
ment of  the  clear  profits  was  correct,  the  ac- 
count between  the  partners  upon  the  materials 
before  him  was  correctly  stated,  showing  a 
balance  due  to  complainants  of  $8,001.56. 

Both  parties  having  appealed  from  the  decree 
of  the  court,  it  was  affirmed  successivelv  by 
the  Special  Term  and  the  Oeneral  Term  of  tbe 
Supreme  Court  of  the  District.  Whereupon 
both  parties  took  a  further  appeal  to  this  court. 

The  complainants  both  having  died  during 
tbe  course  of  the  proceedings,  their  adminis- 
trators upon  a  bill  of  revivor  were  admitted  to 
prosecute  the  case  in  their  stead. 

The  facts  are  further  stated  by  the  court. 

Mt.  Joseph  H.  Bradley,  for  Guaoell: 

The  auditor  has  made  up  his  accounts,  in 
which  he  gives  Ounnell  credit  for  only  the 
$.'}5,146.53  expended  by  him  in  purchases  from 
Uiird  parties,  and  makes  the  $98,471.11  tbe 
amount  of  tbe  sales,  as  the  product  of  these 
purchases,  thereby  rejecting  the  $6,627.56,  Gun- 
nell's  stock,  which  constituted  part  of  the  ma- 
terial out  of  which  the  $98,471.11  resulted. 

Mestri.  J.  M.  Carlisle  and  J.  D.  Me- 
Pheraon.  for  Bird. 

Mr.  Juitiet  Bradley  delivered  the  opinion 
of  the  court: 

*[Head  notes  brJfr,  Justice  BbaslxtI. 
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On  the  tst  of  May,  184S,  Ounnell  on  one 
side,  and  Bird  and  Hepburn  on  the  other,  en- 
tered into  a  copartnership  in  tbe  lumber  busi- 
ness as  equal  partners,  entitled  to  an  equal  share 
of  the  profits.  Ounnell  was  the  active  partner 
and  put  in  as  his  part  of  the  capital,  a  stock  of 
lumbervalued  at  $6,627.66,  and  Bird  and  Hep- 
bum  put  in  $7,776.65  in  cash,  making  a  Joint 
capital  of  $14,403.21.  The  business  was  car- 
ried on  for  four  years,  during  which  period  the 
gross  amount  of  sales  was  $98,471.11,  and  the 
disbursements  were :  for  lumber  purchased  of 
others,  $56,146.55;  for  general  expenses,  $12,- 
242.95;  for  lime,  $783.18,  and  for  rent  not  con- 
tained in  the  other  accounts,  $111,  making  a 
total  of  $68,282.68.  At  the  termination  of  tbe 
partnership  the  stock  on  hand,  books  and  un- 
settled accounts  were  turned  over  by  Ounnell 
to  Bird  and  Hepburn,  who  oollei^ed  $7,775.68 
(including  what  they  had  previously  received), 
and  retained  in  hand  in  1852,  when  tbe  case 
came  before  the  auditor,  bad  and  uncollected 
debts  to  the  amount  of  $5,461 .56. 

These  are  the  elements  from  which  to  state 
the  accounts  between  the  parties,  and  by  means 
of  which  they  might  have  been  at  any  time 
easily  stated  and  settled  by  a  competent  pro- 
fessional accountant 

The  parties  having  failed  to  agree  upon  a  set- 
tlement. Bird  and  Hepburn  filed  their  bill  in 
August,  1850,  and  after  answer  an  auditor  was 
appointed,  who  reported  in  August,  1862,  that 
Ounnell  was  indebted  to  Bird  and  Hepburn  in 
the  sum  of  $3,001.56,  with  interest  from  tbe 
1st  of  May,  1849,  the  time  of  the  dissolution  of 
the  partnership.  Exceptions  were  taken  to  tbe 
report  bv  both  parties;  but  it  was  confirmed  by 
the  special  term  of  the  court,  whose  decisioii 
was  affirmed  by  the  general  term.  From  tint 
decision  an, appeal  was  taken  to  this  court,  and 
the  question  now  before  us  is,  whether  the  au- 
ditor's report  was  correct. 

The  opinion  of  the  court  is  that  the  auditor 
committed  an  error,  and  we  should  refer  the 
cause  back  for  a  further  report  if  we  deemed 
it  necessary  to  do  so;  but  the  facts  are  confined 
within  such  narrow  limits,  and  are  so  clearly 
ascertained  by  the  proofs  and  admissions  of  the 
parties  before  the  auditor,  that  we  deem  it  a 
useless  formality. 

The  error  of  the  auditor  consists  in  not 
charging  Ounnell  with  the  capital  contributed 
by  the  partners  and  placed  in  his  hands,  sad 
not  crediting  him  with  tbe  cost  of  the  lumber 
originally  contributed  by  himself. 

Being  the  active  managing  partner,  it  is  plain 
that  he  should  be  charged  with — 

.  $14,403  21 
.    03,471  11 


First,  the  whole  capital 

Secondly,  the  proceeds  of  sales. 


Amounting  in  all  to $107,874  3S 

He  received  these  amounts,  and  he  should 
be  charged  with  them. 

On  the  other  hand,  it  is  equally  plain  that  be 
should  be  credited  with — 

First,  the  lumber  on  hand  when  the  busineM 
was  commenced,  he  having  disposed  of  it,  and 
being  charged  with  the  proceeds  instead, 

This,  as  charged  to  him,  was $  6,627  S6 

Secondly,  the  amount  paid  out  bv 
him  to  others  for  lumber,  which 
was 55,146  86 
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Thirdly,  the  general  expenses  of  the 

business 12,242  95 

Fourthiy,  the  item  paid  for  lime. . .  782  18 

And  the  item  paid  for  rent Ill  00 


Amounting  in  all  to $74,860  24 

And  leaving  a  balance  in  hand,  at 
the  conclusion  of  the  business,  of  $88,014  08 
The  original  capital  had  been  increased  to 
this  sum,  and  had  the  assets  all  been  good, 
Uiore  would  have  been  a  clear  profit  of  $18,- 
610.87.  But  the  bad  and  uncollected  debts  be- 
ing deducted,  the  profit  is  reduced  to  $18, 149. 31 ; 
one  half  of  which,  besides  his  or  their  original 
capital,  belonged  to  each  party. 

Ounnell's  capital  was $6,627  56 

Bis  half  of  the  profits  was 6,674  65 


Total  amount  due  to  Ounnell $18,203  21 

Bird  and  Hepburn's  capital  was $7,775  65 

Thdr  half  of  the  profits  was 6,574  66 


Total  amount  due  to  Bird  and  Hep- 
bum $14,850  81 

There  remains  to  be  adjusted  a  question  of 
interest  due  to  Bird  and  Hepburn  for  having 
contributed  more  capital  than  Gunnell  whilst 
the  business  was  being  carried  on.  The  audi- 
tor makes  this  Interest  $183.53,  one  half  of 
which  should  be  deducted  from  the  share  of 
Gunnell,  and  added  to  that  of  Bird  and  Hep- 
bum.  This  would  reduce  the  former  to  $18,- 
110.45,  and  raise  the  latter  to  $14,443.07. 

Now  the  books  show  that  Bird  and  Hepburn 
drew  and  collected  only  $7,552.68.  This  left 
a  balance  still  due  them  of  $6,889.89  to  be  ac- 
counted for  by  Gunnell. 

In  this  account  neither  party  is  charged  with 
the  bad  and  uncollected  debts.  They  are  sim- 
ply deducted  from  the  profits  and  the  loss  is 
thus  equally  divided.  It  is  claimed  by  the  de- 
fendant that  Bird  and  Hepburn  ^ould  be 
charged  with  the  whole  of  this  loss  because 
they  had  the  securities  and  failed  to  collect 
them,  when,  by  the  use  of  due  diligence,  they 
might  have  done  it.  This  fact  does  not  appear 
in  the  case  escept  by  the  unsupported  allega- 
tion of  the  defendant,  made  in  his  answer  to 
the  bill  of  review.  This  portion  of  the  answer 
was  entirely  impertinent  to  the  bill,  which  was 
strictly  ana  purely  a  bill  of  review.  No  formal 
replication  was  required  to  avoid  its  effect  as 
evidence  in  the  cause. 

The  result  is  that  the  complainants  are  en- 
titled to  a  decree  against  the  defendant  for  the 
sum  of  $6,889.89,  with  interest  from  the  1st 
of  Hay,  1849,  and  costs. 

The  decree  of  the  Diitriet  Court  mutt  be  re- 
terted,  and  a  decree  rendered  for  the  complain- 
anti  accordingly.  > 

CIted-a  Wall.,  2M. 


SLAUGHTER  HOUSE  CASES. 

Thb  Butchkbs'  Bknbvolkht  Association 

OF  New  Orleans,  Plff.  in  Err., 

e. 

The  Crescent  Cttt  Live  Stock  Landeno 

AND  SLAuoHTEBf  House  Co. 
See  10  Wall. 


Same  «.  Saue. 
Hotair  Imbau,  Jordon  F.  Atcock  and  Jo- 
BiAH  QrrzENOBR,  Composing  the  firm  of 
Imbau,  Atcock  &  Co.,  Pljf*.  in  Err., 

V. 

The  Crescent  Citt  Live  Stock  Landino 

AND  Slaughter  House  Co. 
The  Live  Stock  Dealers'  and  Butchers' 
Association  of  Kkw  Orleans,  Plff.  in 
Err., 

«. 

The  Crescent  Citt  Livb  Stock  Landing' 

AND  Slauobtbr  Housk  Co. 

Paul  Estbben  bt  al., 

e. 

•Thk  State  of  Louisiana,  ex  rel. 

(See  S.  C,  10  Wall.,  2TS4W.) 

Supersedeas,  when  iiiued — effect  of— writ  of  er- 
ror io  ttate  eourt — injuneiion,  hov>  affected  by. 

This  court  has  power  to  issue  mtpentdtae  before 
the  return  day  of  the  writ  of  error,  where  the  re- 
turn has  been  made. 

A  writ  of  error  to  a  State  Court  cannot  have  any 
arreater  eBect  than  if  the  judgment  or  decree  had 
been  rendered  or  passed  In  a  Circuit  Court. 

Neither  an  Injunctloa  nor  a  dpcree  dInolvinK  an 
Injunction  passed  In  a  Circuit  Court  la  reversed  or 
nuUlfled  by  an  appeal  or  writ  of  error  before  the 
cause  Is  hoard  In  this  court. 

The  only  effect  of  the  supersedeas  Is  to  prevent  all 
further  proceedings  In  the  subordinate  court,  ex- 
cept BucD  as  are  necessary  .to  preserve  the  tights  of 
the  parties. 

[Noe.  476,  476,  477,  479,  480.] 
Argued  Not.  18, 1870.      Decided  Dee.  S,  1370. 

WRIT  of  error  to  the  Supreme  Court  of  tlie 
State  of  Alabama. 

On  motion  for  writs  of  tupenedeai. 

These  cases  arose  in  the  State  Courts  of 
Louisiana,  and  all  involve  the  question  of  the 
validity  of  a  certain  Statute  of  that  State,  giv- 
ing to  the  Corporation  named,  the  Crescent 
City  Live  Stock  Landing  and  Slaughter  House 
Co.,  certain  exclusive  privileges. 

The  several  cases,  which  had  been  variously 
decided  in  the  courts  where  brought,  were,  up- 
on appeal  to  the  Supreme  Court  of  the  State, 
all  decided  in  favor  of  the  Corporation  named, 
and  varions  injunctions  were  sustained  in  fa- 
vor of  that  Corporation.  Writs  of  error  having 
sued  out  in  each  of  the  cases,  the  plaintiffs  in 
error  now  move  for  writs  of  luperiedeai  to  the 
Judgments  of  the  courts  below. 

'The  case  is  further  stated  by  the  court. 

Me$»r».  J.  A.  Campbell,  P.  PUUips  and 
J.  O.  A.  Fellows,  for  plaintiffs  in  error: 

The  26th  section  of  the  Judiciary  Act  of 
1780  authorizes  the  issue  of  the  writ  of  error 
in  this  cause,  and  the  28d  section  prescribes 
that  the  writ  shall  be  a  mpenedeai  if  allowed 
within  ten  days  of  the  judgment,  and  be  served 
on  the  defendant  and  a  bond  be  given  and  be 
filed  in  the  same  time. 

The  effect  of  the  writ  thus  accompanied  is 
described  in  the  decisions  of  this  court. 

Rubber  (h.  v.  Goodyear,  6  Wah.,  168  (78  U. 
8.,  XVIU.,  762);  B.  B.  Oo.  v.  Harri*  (flnte. 
100). 

A  writ  of  error  which  is  a  sufwrssdsM,  re- 
moves the  cause  from  the  court  to  wliich  it  is 
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addressed,  and  prevents  the  inferior  court  from 
doing  any  act  to  carry  Uiat  judgment  into  ef- 
fect. It  suspends  its  power  and  jurisdiction 
over  the  cause,  and  whatever  is  done  in  the 
cause  subsequently,  until  its  disposillon  in  the 
Supreme  Court,  is  done  under  the  order  or  al- 
lowance of  that  court.  The  writ  commands 
the  record  and  proceedings  to  be  sent  to  the  Su- 
preme Court,  and  the  Act  of  Congress  declares 
that  this  writ  shall  be  a  mpenedea*. 

Cases  above  cited ;  Bac.  Abr.,  Sapenedea*,  a; 
BtoekUm  v.  Bishop,  2  How.,  74;  Bogan  v.  lioM, 
11  How.,  ^iiSardeman  v.  Anderson,  4  How., 
640. 

The  writ  at  common  law  was  a  lupenedeai 
by  implication  (Cro.  Jac.,  584),  but  was  regu- 
lated afterwards  by  statute,  the  principle  of 
which  C8  James,  ch.  8)  suggested  the  Act  of 
Congress  of  1789. 

In  the  present  cause  the  final  order  was  made 
in  the  Supreme  Court  of  Louisiana,  May  0, 
1870.  The  writ  of  error  was  allowed,  served, 
and  the  bond  approved  and  filed  before  and  on 
Hay  16,  1870.  No  execution  had  been  issued. 
These  Acts  made  the  writ  operative  and  entitle 
MS  to  claim  the  supersedeai.  The  cause  was 
transferred  from  the  Supreme  Court  of  Louisi- 
ana to  the  Supreme  Court  of  United  States. 

1  Har.  &  J. ,  475 ;  cases  above  cited ;  Bryan  v. 
BaUs,  12  Allen,  202;  6  Taunt.,  204;  1  Chit., 
241;  2  Tidd,  Pr.,  1140;  4  Conn.,  866;  4  Sm.  & 
M.,  670. 

A  certiorari  would  liave  operated  in  the 
same  manner. 

48  Pa.,  877 ;  Patehin  v.  The  Mayor,  18  Wend. , 
604. 

The  cause  in  the  Fifth  District  Court  before 
the  Eighth  Court  bad  been  created,  was  de- 
termine and  was  removed  from  that  court  by 
a  suspensive  appeal  to  the  Supreme  Court  of 
the  State.  The  effect  of  the  suspensive  appeal 
to  the  Supreme  Court  of  the  State,  is  to  devest 
the  inferior  court  of  jurisdiction  of  the  cause. 

The  fact  that  the  appeal  is  suspensive  Iteing 
ascertained,  all  other  questions  are  to  be  set- 
tled in  the  Supreme  Court. 

Code  Pr.,  564;  La.  v.  Judge,  etc.,  19  La., 
168,  and  the  cases  cited;  S.  C,  20  La.  Ann., 
620;  8.  C,  21  La.  Ann.,  43;  1  Bioche  Die.  d. 
pro,  tit.  Appel,  No.470;Talaindera  rappel.347. 

The  injunction  granted  in  the  Fifth  District 
Court  upon  the  petition  ex  parte,  was  operative 
until  the  judgment  rendered  in  the  cause  in  that 
court.  The  Judgment  in  that  court  converted 
it  from  atemporary  into  a  perpetual  injunction, 
and  the  allowance  of  that  perpetual  injunction 
was  the  judgment  appealed  from. 

By  the  suspensive  appeal,  its  operation  was 
suspended  until  the  judgment  in  the  Supreme 
Court  of  the  State,  which  affirmed  that  of  the 
Fifth  Court.  But  before  the  execution  of  that 
judgment,the  confirmatory  judgment  was  itself 
suspended  by  the  writ  of  error  of  the  Supreme 
Court. 

If  there  had  been  no  writ  of  error  to  the  Su- 
preme Court  of  the  United  States.the  iudgment 
of  the  Supreme  Court  of  the  State  might  have 
been  earned  to  the  Fifth  Court  and  spread  on 
its  record,  and  by  motion  in  open  court,  would 
have  been  made  executory.  But  until  all  this 
had  been  done,  the  Fifth  Court  could  not  have 
issued  the  final  writ  of  execution  (a  perpetual  in- 
junction) for  the  writ  of  injunction  is  at  one 
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stage  of  proceeding  an  administrative  writ,  and 
at  another,  a  judicial  writ — final  process.  This 
will  appear  from  B.  R.  Co.  v.  Bradlejf*  (ante, 
274).    Louisiana  cases  above  cited. 

And  for  the  practice  in  regard  to  making 
judgments  executory. 

Ingraham  v.  Bateton,  20  How.,  486  (61  U. 
8.,  XV.,  984). 

The  courts  of  the  United  States  under  the 
Acts  of  Congress  have  adequate  power  to  pro- 
tect its  juriMiction  from  interfering  between 
courts  and  parties,  and  to  protect  suitois  before 
it  from  oppression.  The  final  order  of  the 
Eighth  Court  on  the  motion  to  attach  for  a 
contempt  is  a  final  execution,  and  the  aherilT 
has  seized  and  holds  property  under  It.  Any 
court  of  record  at  common  law  vrill  protect  its 
jurisdiction  by  the  issue  of  writs  of  eupertedeat 
in  a  matter  properly  cognizable  there.  In  the 
case  of  Tt^lor  v.  Otrryl,  20  How.,  683  (61  U. 
S.,  XV.,  Iu28),  the  cases  are  collected  in  which 
such  power  is  exerted. 

The  25th  section  of  the  Judiciaty  Act  places 
the  State  Courts  in  subordination  to  the  Su- 
preme Court,  within  the  range  of  the  cases  de- 
scribed in  it.  The  court  may  compel  obedience 
to  the  writ  of  error.  

U.  B.  V.  Booth,  18  How.,  476(59  U.  S.,  XV., 
464. 

It  may  render  and  enforce  the  final  Judgment 
in  the  cause  arising  under  that  section.  The 
case  before  the  court  is  one  of  an  aggrarated 
character.  All  that  was  required  of  the  plaint- 
iffs they  have  done  to  bring  their  cause  hither. 

Bac.  Abr.,tit.  Sup.,  B;  1  Btr..  419;  SD.&E., 
648;  Tidd,  Pr.,  1145;  Morrill  OoUm  {ante, 
481);  Exparte  MOuMukee  Co.,  6  Wall.,  188  (79 
U.  8.,  XVIII.,  676);  R.  R.  Co.  v.  Sr«%t, 
(ante,  274) :  Stockton  v.  Buhop,  2  How. ,  74;  Ear- 
demanv.  Anderson,  4  How.,  640;  5  B.  &  Aid., 
903;  Bryan  v.  Bates,  12  Allen,  202;  TameeU  v. 
Stone,  4  Bur.,  2454;  8  East,  416:  Sloeum  v. 
Mayberry,  2  Wheat. ,  1 ;  Kershate  v.  TTiompson,  4 
Johns.  Ch.  609;  6  H.  &  J.,  302. 

The  Act  of  Congress  of  1789.  in  relation  to 
the  revisory  powers  of  the  Supreme  Oouit 
over  State  Courts,  referred  alone  to  the  process 
and  mode  of  proceedings  at  common  law,  and 
adopted  them — writs  of  error  and  their  effect. 
The  supersedeas,  whether  hj  implication  or 
writ  of  error,  was  adopted  tn  toto.  In  refer- 
ence to  state  adjudications,  it  has  not  been 
changed.  The  Act  of  1803  adopts  the  appeal 
in  equity  and  admiralty  cases,  bnt  under  the 
same  regulations  and  restrictions.  Upon  this 
discussion  some  light  may  be  thrown  bj  con- 
sidering the  question  before  us  with  reference 
to  the  chancery  law.  The  effect  of  an  ai^ieal 
will  be  found  in  the  Louisiana  decisions,  and 
the  French  work  on  practice  we  have  cited. 

The  appeal  transfers  the  record;  devests  ju- 
risdiction of  the  subordinate  court;  invests  Uie 
superiof  court  with  full  luriadiction,  uid  the 
appellate  court  generally  decides  A  wno.  The 
admiralty  appeal  is  the  purest  form  in  which 
this  writ  is  used.  So  it  was  in  chancery.  la 
Great  Britain,  this  was  found  inconvenient 
from  the  slowness  of  the  proceedings. 

Notwithstanding  an  appeal,  the  subordinate 
court  may  go  on  with  the  cause.  This  was  set- 
tled by  rule  of  the  House  of  Lords  in  1807. 
The  rule  is  to  be  found  in  Huguetun  v.  Basetig. 
15  Ves.,  182.  , 
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The  appellant  mlcht  then  apply  to  the  Houae 
of  Lords  for  stay  of  proceedings  after  appeal. 

JUaenaeht«n  y.  BoMtn,  1  J.  £W.,  48;  dWM 
T.  Lethbridge,  14  Ves.,  686. 

The  history  is  told  (Bart  t.  Tk»  Mayor  afAl 
hany,  3  Paige.  Ch.,  881),  and  the  New  Yorkal- 
ter^on  of  the  English  rule  stated  {Oreen  y. 
Winter.  1  Johns.  Cfi.,  80),  and  the  present  En 
glish  practice  is  stated. 

Barrt  y.  Fewke*,  L.  R,  1  Eq..  896;  OOib*  y. 
i>aMi«I.4  0iff.,  1. 

The  change  in  the  English  rule  was  adopt- 
ed after  17»),  and  the  Judiciary  Act  of  1789 
was  the  rule  of  the  English  courts  at  that  date, 
both  at  law  and  in  chancery.  The  writ  of  er- 
ror with  bond,  and  the  appeal  with  or  without 
bond,  remoyed  the  suit  to  the  appellate  court 
entirely  and  absolutely. 

The  American  Statute  provided  against  resa- 
tions  delays  by  prescribing  that  no  appeal  or 
writ  of  error  should  issue,  except  on  a  final 
Judgment.    4  Bibb,  221. 

Maat.  T.  J.  DnrAat,  J.  S.  Bl^sk,  Matt. 
H.  Carpenter  and  Charla  Allen,  for  defendants 
in  error: 

The  general  doctrine  applicable  to  writs  of 
error  at  common  law  is  stated  in  Tidd,  Pr. ,  late 
ed.,  quite  fully. 

But  writs  of  error,  to  reverse  judgments  at 
law,  rest  on  a  different  basis  from  writs  of  error 
brought  for  the  purpose  of  obtaining  a  revision 
of  a  case  by  the  supreme  Court  of  the  United 
States.  Superaedea*  is  a  law  term,  and  has  no 
application  to  a  chancery  proceeding. 

Second.  In  the  EnglUh  chancery  practice, 
the  question  whether  an  appeal  shall  stay  pro- 
ceedings, rests  very  much  in  the  discretion  of 
the  tribunal  from  which  the  appeal  is  taken ; 
and  it  is  common  to  make  special  application 
to  that  trib^al,  either  to  stay  further  proceed- 
ings, or  to  pass  an  order  that  proceedings  shall 
not  be  stayed. 

2  8m.  Ch.  Pr.,  68. 

Such  was  the  course  in  the  recent  English 
case,  Barr»  y.  Fewket,  L.  R.  1  Eq.,  892. 

The  application  was  made  to  tiie  court  ap- 
pealed from.  See,  also,  Harrington  v.  Ear- 
rinaton,  L.  R.,  8  Ch.  App.,  564. 

The  general  rule  is,  that  an  appeal  will  not 
stay  proceedings. 

See,  General  Order  in  House  of  Lords  in 
1807,  copied  in  15  Ves.,  184;  Owynn  y.  Leth- 
bridge,  14  Ves..  585;  WOan  v.  Willan,  16  Ves., 
216;  9  Ves..  810;  WtUdo  y.  Oaiey,  16  Ves.,  209; 
4  Ves..  316;  2  Ves.,  668;  Hart  y.  Mayor,  ete.,  3 
Paige,  Ch.,  881,  where  there  is  some  account 
of  the  English  practice;  also  in  2  Dan.  Ch. 
Ft.  under  the  head  of  "Re- hearings  and  Ap- 
peala,"  tiiere  is  ageneral  statement  of  the  doc- 
trine; see,  also,  WalbumY.  TngSby,  1  MyL  & 
K..  161;6  Eng.  Ch.  Cas..  498. 

Third.  Under  the  practice  by  which  causes 
are  removed  from  State  Courts  to  the  United 
States  Supreme  Court  on  writs  of  error,  the  re- 
moval is  in  the  nature  of  an  appeal.  It  is  a 
continuation  of  the  same  litigation,  and  not  a 
mere  suit  as  a  writ  of  error  at  common  law, 
The  mode  of  removal  is  only  a  matter  of  form, 
The  substance  of  the  matter  is,  that  the  cause 
is  brought  before  a  supervising  tribunal  for  re- 
▼ision;  and  the  jurisdiction  of  the  United  States 
Courts  is  in  its  nature  appellate.  This  doctrine 
has  been  constantly  stated. 
See  10  Wall. 


Martina.  Hunter.  1  Wheat.,  349;  Golien»  v. 
Va..  6  Wheat.,  410;  Nationt  v.  Johnson,  24 
How.,  204  (66  U.  S.,  XVL,  681);  Bryan  y. 
Batee,  12  Allen.  218. 

The  writ  of  error,  therefore,  only  inaugu- 
rates a  new  stage  in  the  same  cause ;  and  ac- 
cordingly an  injunction  should,  of  course,  con- 
tinue in  force  until  the  determination  upon  the 
writ  of  error,  which  is  the  ultimate  determi- 
nation of  the  oriKinal  suit. 

Fourth.  The  doctrine  we  contend  for  will  be 
found  in  the  fol  low  ing  cases :  Hart  v.  Mayor,  ete. , 
8  Paige,  881;  Orates  v.  Moffuire.  6  Paige,  881; 
Stone  V.  Carlan,  2  Sandf.,  788;  Mining  Co.  y. 
Premont,TCe\.,\iU8pring'^.ln*.  0>.,6  Wheat., 
519;  Thompson  v.  MeKitn,  6  Har.  &  J.,  802; 
Williamson  v.  Car/ian,  1  GUI.  &  J.,  184;  Boren 
v.  Chisholm,  8  Ala.,  513;  Oarrow  v.  Carpenter, 
4  Stew.  &  P.,  836;  Colman  y.  Bridge  Co.,  6 
Blatchf.,  68. 

Fifth.  It  is  impossible  to  suppose  that  there 
should  not  be  authority  in  a  court  of  equity,  by 
a  decree,  to  hold  matters  in  a  certain  fixed  po- 
sition until  the  ultimate  determination  of  the 
cause.  This  is  apparent  by  considering  the 
nature  of  the  relief  which  may  be  granted  by 
means  of  an  injunction,  in  many  cases  where, 
if  the  injunction  \»  suspended  while  the  appeal 
or  writ  of  error  is  pending,  all  the  mischief  will 
be  done  which  is  sought  to  be  prevented. 

For  instance: 

If  an  injunction  to  stay  waste  by  cutting 
down  trees  is  suspended,  the  trees  will  be  cut. 

Disease  and  death  will  prevail  if  an  injunc- 
tion to  restrain  a  nuisance  affecting  health,  to 
abate  and  suppress  a  soiu'ce  of  diseases,  is  sus- 
pended. ' 

If  an  injunction  to  restrain  the  marriage  of  a 
ward  in  chancery  is  suspended,  an  irretrievable 
mischief  may  occur  at  once. 

2  Seton,  Forms  of  Decrees,  8d  Lond.  ed.,  727, 
for  a  form  of  such  a  decree. 

Sixth.  So  in  cases  at  law.  Suppose  articles 
have  been  seized  on  a  search-warrant — stolen 
goods,  obscene  books  or  pictures,  lottery  tick- 
eta  or  gambling  materials,  counterfeit  coins, 
forged  bank  notes,  implements  for  counterfeit- 
ing or  any  other  article  deemed  dangerous  or 
obnoxious — which  state  laws  may  authorize 
to  be  seized,  and  held  for  condemnation  and 
forfeiture ;  and  a  restoration  to  the  owner  (in 
case  of  stolen  goods),  or  a  condemnation  and 
forfeiture  and  destruction  of  them  have  been 
decreed.  If  a  writ  of  error  is  sued  out,  that 
supersedes  the  final  order  of  restoration  to  the 
owner,  or  condenmation ;  but  shall  the  articles, 
therefore,  be  given  up  to  the  person  who  had 
the  guilty  possession  of  them,  or  shall  they  still 
be  held  in  the  custody  of  the  law? 

Seventh.  It  must  be'  the  case  that  there  is 
power  in  a  court  of  equity,  and  also  when  nec- 
essary in  a  court  of  law,  to  pass  orders  which 
shall  have  the  effect  to  hold  Uiings  as  they  are 
and  prevent  any  subsequent  change  in  the  situ- 
ation of  things,  which  shall  be  disastrous  to  the 
plaintiff  or  to  the  public,  and  fatal  to  the  relief 
which  is  sought. 

The  law  of  Louisiana  is  very  explicit  in  this 


I,  La.  Cr.,  art.  Wil,DeLa  Croix  v.  VOlere, 
11  La.  Ann.,  89;  WhiU  y.  Caienave,  14  La 
Ann.,  57;  Knabe  v.  Fernot,  14  La.  Ann., 
860. 
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Eighth.  What  power  then  has  the  Supreme 
Court  of  the  United  Stntes  in  the  premisesY 

Take  the  illustration  put  by  the  counsel  for 
the  plaintiff  in  error.  A  prisoner  under  sentence 
of  death  sues  out  a  writ  of  error.  The  counsel 
says:  "Shall  he  be  hung  while  his  writ  of  error 

It  is  not  necessary  to  say  "  yes;  "  because  it 
may  well  be  that  this  court  has  power  to  issue 
a  writ  for  the  purpose  of  holding  things  as  they 
are;  of  prevecting  execution  of  the  final  judg- 
ment. But  docs  it  follow  that  the  prisoner  shall 
go  at  large? 

It  is  perfectly  plain,  in  the  case  supposed, 
that  this  court  cannot  order  the  discharge  of  the 
prisoner  while  the  writ  of  error  is  pending. 

"Why  not?  Is  he  not  held  on  final  sen- 
tence?" 

The  answer  is,  that  the  lupersedetu  attaches 
to  so  much  of  the  final  sentence  as  determines 
the  ultimate  rights  of  the  party. 

In  BtTfan  t.  Bates,  13  Allen.  218,  a  case  in 
Massachusetts,  much  considered  and  well  rea- 
soned out:  one  who  had  been  convicted  of  a  mis- 
demeanor and  sentenced  to  imprisonment  there- 
on, and  committed  to  jail  in  pursuance  of  that 
sentence,  saed  out  a  writ  of  error  in  a  United 
States  Court,  and  then  applied  for  his  discharge 
of  habeas  corpus  on  the  ground  that  the  writ  of 
error  was  a  supersedeas.  The  court  decided 
that  although  the  writof  error  was  ^supersedeas, 
yet  they  had  authority  to  hold  him  until  he 
should  give  bail. 

See,  also,  Nauer  v.  Thomas,  18  Allen,  574; 
Flemings.  Clark,  12  Allen,  191,  in  thelatterof 
which  cases  the  same  questiop  was  argued,  but 
not  decided. 

Ninth.  It  is  constantly  held  that  only  final 
judgment  and  decrees  can  be  re-examined  and 
reversed  on  writs  of  error  The  cases  are  n  u  mer- 
ous  where  this  court  has  refused  to  entertain 
any  application  to  deal  with  preliminary  de- 
crees. 

A  striking  case,  in  some  respects  analogous 
to  the  present,  was  that  of  Oibbons  y.  Ogden,  6 
Wheat.,  448.  There  a  bill  was  filed  in  the  State 
Court,  to  restrain  the  defendant  from  navigat- 
ing steamboats  upon  certain  waters,  upon 
which  the  Legislature  had  granted  to  Living- 
ston and  Fulton,  the  exclusive  right  to  navigate 
steamboats.  On  filine  the  bill,  a  preliminary 
injunction  was  granted.  The  defendant  set  up 
a  right  under  the  laws  of  the  United  States  and 
moved  to  dissolve  the  injunction.  This  motion 
was  denied.  An  appeal  was  taken  to  the  highest 
court  of  the  Slate,  and  that  court  also  refused 
to  dissolve  the  injunction.  The  defendant  then 
appealed  to  the  Supreme  Court  of  the  United 
States,  on  the  ground  that  a  question  under 
United  States  laws  was  involved :  but  as  no 
final  decree  had  been  made  in  the  State  Court, 
the  apped  was  dismissed  for  want  of  jurisdic- 
tion. 

So  the  preliminary  injunction  stood,  and  was 
not  interfered  with. 

See,  also,  Verden  v.  Ool«man,  18  How.,  86 
(89  U.  S.,  XV.,  2/2);  Boyle  v.  Zae/iarie,  6  Pet., 
656,  et  seq.,  and  numerous  other  cases. 

Tenth.  The  United  States  Circuit  of  1789, 
section  28,  recognizes  that  preliminary  injunc- 
tions shall  stand.  The  statutes  provides  that  a 
writof  errorshall  be  "a«uperM(fe<M  and  stay  of  ex- 
ecution in  case,  "etc.  Executions  are  not  to  inue; 
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that  is,  precepts  to  enforce  the  final  judgment 
of  the  state  courts  are  not  to  issue. 

It  is  only  the  final  and  ultimate  rights,  and 
not  the  incidental  rights  of  parties,  that  writs 
of  error  are  designed  to  vindicate. 

Mr.  Justiee  Clifford  delivered  the  opinion 
of  the  court: 

All  persons  and  corporations,  except  the 
Crescent  City  Live  Stock  Landing  and  Slaughler 
House  Company,  are  prohibited,  by  an  Act 
passed  by  the  Legislature  of  the  State  of  Loui- 
siana, to  land,  keep  or  slaughter  any  cattle, 
beeves,  calves,  sheep,  swine  or  other  animals, 
or  to  have,  keep  or  establish  any  stock  land- 
ings, yards,  pens,  slaughter  houses  or  abattoin 
at  any  point  or  place  within  the  City  of  New 
Orleans  or  the  Parishes  of  Orleans,  Jeffenon 
and  St.  Bernard,  or  at  any  place  on  the  east 
bank  of  the  river  within  the  corporate  limits  of 
the  city,  or  at  any  point  on  the  west  bank  of 
the  same  above  the  railroad  depot  therein  men- 
tioned and  designated. 

Said  Act  was  passed  on  the  8th  day  of  March, 
1869,  and  is  entitled  "  An  Act  to  Protect  the 
Health  of  the  City  of  New  Orleans,  to  Locate 
the  Stock  Landings  and  Slaughter  Houses,  and 
to  Incorporate  '  the  Crescent  City  Live  Stock 
Landing  and  Slaughter  House  Company.' " 
Though  approved  on  the  day  mentioned,  still 
the  Act  did  not  go  into  operation  till  the  first 
day  of  June  following  but  it  appearing  that  the 
Company  created  and  organised  under  the  Act 
intended  to  enforce  the  prohibition,  the  plaint- 
iffs in  the  suit  first  mentioned,  on  the  a8th  of 
May  of  that  year,  filed  a  petition  or  bill  of  com- 
plamt  in  the  Sixth  District  Court  of  New  Or- 
leans against  that  Company,  alleging  that  for 
more  than  thirty  years  past  ther^iad  existed 
in  the  Parish  of  Orleans  and  Ae  adjacent 
parishes  the  lawful  trade  of  butcherine  domestic 
animals  to  supply  with  meat  the  markets  of  the 
city  and  the  adjacent  parishes,  and  that  tlw 
regular  pursuit  of  that  trade  Involved  the 
necessity  of  collecting,  feeding  and  shelterinc 
such  animals  before  they  were  slaughtered,  and 
of  preparing  and  preserving  their  meat  for  an 
or  sale  for  food,  and  their  hides,  tallow  sod 
other  valuable  parts  of  the  animals  for  tlie 
market;  thnt  a  thousand  peitons  throoj^toot 
that  period  have  been  engaged  in  that  trade 
without  interruption  and  unmolested  priorto  tiie 
organization  of  that  Company  by  any  ordinaaoe, 
regulation  or  enactment  from  any  public  au- 
thority; that  they,  the  petitioners,  are  duly  in- 
corporated under  a  law  of  the  State,  and  thst 
for  more  than  two  vears  they  have  been  and  are 
in  the  lawful  exercise  of  that  trade  and  employ- 
ment, and  that  they  have  constructed  and 
erected  for  that  purpose  and  now  hold,  within 
those  parishes,  pmc^  for  landing  cattle  and  for 
sheltering  the  same,  and  slaughter  houses  for 
butchering  the  animals  for  market,  and  have 
secured  stalls  and  such  other  privileges  in  the 
market  places  as  are  necessary  and  conveaieot 
to  the  prosecution  of  the  bunness;  that  the  re- 
spondents, though  they  must  well  know  that 
the  Act  is  in  violation  of  the  Constitution  of 
the  United  States,  openly  declare  that  it  is  thdr 
intention  to  execute  its  provisions  and  to 
compel  the  complainants  to  abandon  tlw  ob- 
jects of  their  incorporation,  and  to  destroy  the  i 
value  of  their  hivestments,  and  render  ft  neoes-       i 
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aary  for  them  to  relinquish  their  lawful  pursuit, 
and  the  prosecution  of  their  le^timate  business. 

Wbenfore  they  pray  that  the  respondents 
may  be  enjoined  from  any  such  interference 
-with  the  petitioners,  and  from  interfering,  di- 
rectly or  indiiectly,  by  suit  or  otherwise,  with 
tlaeir  customers  in  purchasing,  slaughtering  or 
butchering  animals  of  any  kind  used  for  meat, 
during  the  pendency  of  the  suit,  and  also  for 
process;  and  that  they,  the  complainants,  may 
have  judgment  against  the  respondents  in  dam- 
afres  for  the  sum  of  $10,U00. 

On  the  same  day  the  respondents  in  that  suit 
instituted  in  the  Fifth  District  Court  of  New 
Orleans  a  counter  suit  against  the  complain- 
ants in  the  suit  commenced  against  them  in  the 
Sixth  District  Court  of  the  same  municipality. 
They  allege  in  their  petition  that  "The  sole  and 
esclnsiTe  privilege  of  conducting  and  carrying 
on  the  live  stock  landing  and  slaughter  house 
business  in  that  city  and  its  environs  is  vested 
111  their  Company,  as  is  fully  set  forth  in  the 
Act  of  their  incorporation ;  that  the  Corporation 
named  in  their  petition,  as  respondents,  are 
about  to  land,  shelter  and  protect  cattle,  etc. , 
intended  for  slaughter,  and  to  conduct  and 
carry  on  the  live  stock  landing  and  slaughter 
house  business  within  the  limits  of  the  city  as 
prohibited  by  law  and  in  violation  of  their  ex- 
clusive rights  and  privileges.  Wherefore  they 
pray  that  the  respondents,  the  complainants  in 
the  suit  pending  in  the  Sixth  District  Court, 
may  be  enjoined  and  prohibited  from  landing, 
stabhng  and  sheltering  cattle,  etc.,  and  other 
animals  destined  for  sale  and  slaughter  in  that 
city,  and  from  conducting  and  carrying  on  the 
live  stock  landing  and  slaughter  house  business 
within  the  limits  of  the  parishes  described  in 
their  charter,  and  from  molesting  and  inter- 
fering with  the  petitioners  in  the  exercise  and 
enjoyment  of  their  exclusive  rights  and  priv- 
ileges; and  they  also  claim  damages  in  the  sum 
of  4^,000,  and  for  general  relief.'^ 

Jud^ent  in  the  first  suit  was  rendered  for 
tho  petitioners,  and  it  was  ordered  that  the  in- 
junction previously  issued  in  the  case  against 
the  respondents  should  be  made  perpetual. 
Pursuant  to  the  suggestion  of  the  respondents 
■in  that  case,  that  there  was  error  to  their  prej- 
udice in  the  final  judgment  of  the  Sixth  Dis- 
trict Court,  it  was  ordered  '  *  that  a  suspensive 
appeal  be  granted  herein  to  the  defendants,  re- 
turnable to  the  Supreme  Court  of  the  State." 

Hearing  was  also  had  in  the  suit  commenced 
in  the  Pil  th  District  Court  by  the  Crescent  City 
Live  Stock  Landing  and  Slaughter  House  Com- 
pany against  the  Butchers'  Benevolent  Associa- 
tion of  New  Orleans,  and  it  was  ordered,  ad- 
judged and  decreed  in  that  ease  that  there  be 
judratent  in  favor  of  the  petitioners,  and  that 
the  Corporation  respondents,  their  president  and 
membm,  be  forever  enjoined  and  prohibited,  as 
prayed  in  the  petition. 

Bxoeptions  having  been  filed  to  certain  rul- 
ings of  the  court,  it  was  also  ordered,  on  motion 
of  the  respondents,  that  they,  the  respondents, 
be  allowed  a  suspensive  appeal,  to  the  Supreme 
Court  of  the  State,  as  in  the  preceding  case. 

Separate  suits  were  also  commenced  in  the 
Seventh  District  Court  of  the  city  against  the 
Creecent  City  Livestock  Landing  and  Slaughter 
House  Company  by  Hotair  Im  oau  et  al. ,  and 
by  the  Live  Stock  Dealers'  and  Butchers'  As- 
SeelOWAu,. 


sociation  of  New  Orleans,  as  appears  by  the 
transcripts  filed  here  in  those  cases.  Injunctions 
were  prayed  and  granted  against  the  respond- 
ents in  both  of  those  cases,  and  they,  the  re- 
spondents, were  allowed  suspensive  appeals  to 
the  Supreme  Court  of  the  State  from  the  re- 
spective judgments. 

Suit  was  also  commenced  in  behalf  of  the 
State  by  the  Attorney  General  against  Paul 
Esteben  etal.,  in  which  it  is  alleged  that  they 
have,  without  authority  of  law,  formed  them-  . 
selves  into  a  Corporation  by  the  name  of  the 
Live  Stock  Dealers'  and  Butchers'  Association 
of  New  Orleans ;  that  they,  as  such  Corporation, 
are  about  to  lease  or  purchase  a  certain  tract  of 
land  partly  in  the  city  and  partly  in  the  Parish 
of  St.  Bernard,  and  that  the^  are  about  to  com- 
mence the  erection  of  buildmgs  and  structures 
thereon  for  the  purpose  of  collecting,  landing 
and  sheltering  beef  cattle  designed  for  food,  to 
be  sold  in  the  Parishes  of  Orleans,  Jefferson  and 
St.  Bernard,  contrary  to  the  Act  of  the  General 
Assembly  of  the  State.  Wherefore  the  peti- 
tioner prays  that  a  writ  of  injunction  may  issue 
restraining  and  enjoining  the  respondents  from 
using  that  tract  of  land  for  the  purpose  set 
forth  in  the  petition  and  from  slaughtering  any 
beef  cattle  or  any  other  animals  intended  to  be 
sold  for  food  in  those  parishes.  Final  judg- 
ment in  the  case  was  rendered  in  favor  of  the 
State,  and  it  was  also  ordered,  adjudged  and 
decreed,  that  the  respondents  be  forever  en- 
joined and  restrained,  as  prayed  by  the  petition. 
Attempt  was  made  by  the  respondents  to  secure 
a  re-hearing,  but  the  motion  was  denied,  and  on 
their  petition  it  was  ordered  that  they  be  al- 
lowed a  suspensive  appeal  to  the  Supreme 
Court  of  the  Slate,  as  in  the  preceding  cases. 

These  several  appeals,  together  with  one  other 
which  it  is  unnecessary  to  describe,  were  duly 
entered  in  the  Supreme  Court  of  the  State,  and 
were,  by  the  written  agreement  of  the  parties, 
submitted  for  decision  at  the  same  time.  They 
were  submitted  on  the  28th  of  January,  1870, 
and  the  opinion  of  the  appellate  court  was  de- 
livered on  the  11th  of  April  following.  Pursu- 
ant to  that  opinion,  the  judgment  of  the  Sixth 
District  Court,  as  rendered  m  the  first  case, was 
reversed,  and  the  directions  of  the  Supreme 
Court  of  the  State  were,  that  the  injunction 
granted  by  the  subordinate  court  shoud  be  dis- 
solved, and  that  the  demand  of  the  petitioners 
should  be  rejected,  with  costs  in  both  courts. 
They  also  rendered  a  judgment  of  reversal  in 
the  same  form  and  with  the  same  directions  in 
the  third  and  fourth  cases,  being  the  two  appeals 
from  the  judgments  rendered  in  the  Seventh 
District  Court.  Judgments  of  affirmance  were 
also  rendered  on  the  same  day  in  the  second  and 
fifth  cases,  in  the  order  herein  adopted,  with 
costs  of  appeal. 

Where  the  decision  in  the  court  below  sus- 
tained the  pretensions  of  the  Crescent  City  Live 
Stock  Landing  and  Slaughter  House  Company 
the  judgment  of  the  subordinate  court  was  af- 
firmed, l>ut  the  judgment  of  the  subordinate 
court  was  reversed  in  each  case  where  the  de- 
cision of  the  subordinate  court  was  adverse  to 
those  pretensions,  and  the  injunctions  in  those 
cases  were  dissolved. 

Petitions  for  re- hearing  were  filed  by  the  los- 
ing parties,  on  the  26th  of  April.  1870,  and  on 
the  9th  of  May  following  an  entry  was  made  in 
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each  case,  that  the  petition  for  re  hearing  was 
refused.  Writs  of  error  to  the  Slate  Court  were 
sabsequently  prayed  by  the  same  parties,  and 
on  the  18th  of  May  last  the  writs  of  error  were 
allowed  by  the  Associate  Justice  of  this  court 
allotted  to  that  circuit,  and  they  were  duly  filed 
on  the  16th  day  of  the  same  month,  as  appears 
of  record. 

Filed,  as  the  writs  of  error  were,  within  ten 
days  from  the  date  of  theentr>  refusing  the  pe- 
tition for  re-hearing,  it  is  claimed  by  the  plain^ 
iSs  that  the  several  writs  of  error  operate  as  a 
tapenedea*  and  stay  execution,  under  the  28d 
section  of  the  Judiciary  Act.  Doubts  were  at 
one  time  entertained  upon  that  subject.but  since 
the  decision  in  the  case  of  Brockett  y.  Broekett, 
2  How. ,  288,  the  question  must  be  considered 
as  settled  in  accordance  with  the  views  of  the 
plaintiffs.  Rubber  Co.  v.  Ooodyea/r,  6  Wall, 
156  [78  U.  8.,  XVIII.,  768]. 

Sufficient  bonds  were  given  in  each  of  these 
cases,  which  is  necessary  in  every  case,  in  order 
that  the  appeal  or  writ  of  error  may  operate  as 
a  tup&i  aedetu  and  stay  execution  on  judgments 
removed  into  this  court  for  re-examination. 
What  is  necessary  is,  that  the  bond  shall  be  suf- 
ficient, and  when  it  is  desired  that  the  appeal  or 
writ  of  error  shall  operate  as  a  super»edeM  the 
bond  must  be  given  within  ten  days  from  the 
date  of  the  decree  or  Judgment.  Rubber  Co.  v. 
Chodyear  [tupra]. 

Suppose  the  writs  of  error  were  seasonably 
sued  out  and  that  they  operate  in  each  case  as  a 
tupertedea*  and  stay  execution,  as  provided  in 
the  28d  section  of  the  Judiciary  Act,  still  the 
court  is  of  the  opinion  that  the  several  motions 
under  consideration  must  be  denied  upon  other 
grounds.and  for  reasons  which  are  entirely  sat- 
isfactory. 

CSontroversies  determined  in  a  State  Court 
which  aresubject  to  re  examination  In  this  court, 
are  such  and  such  only  as  involve  some  one  or 
more  of  the  questions  enumerated  and  described 
in  the  25th  section  of  the  Judiciary  Act,  and 
which  have  passed  to  final  judgment  or  decree 
in  the  highest  court  of  law  or  equity  of  a  State 
in  which  a  decision  in  the  suit  could  be  had,  as 

Srovided  by  the  Constitution  and  laws  of  the 
tate.  Appeals  were  taken  in  the  cases  before 
the  court  from  the  respective  district  courts, 
where  they  were  commenced,  to  the  Supreme 
Court  of  that  State  before  the  writs  of  error 
granted  by  tliis  court  were  sued  out,  and  the  de- 
crees or  judgments  brought  here  for  re-exami- 
nation are  the  final  decrees  or  judgments  of  the 
Supreme  Court  of  the  State  in  those  cases. 

Writs  of  error  issued  under  the  25th  section 
of  the  Judiciary  Act  have  the  same  efFect  as  If 
the  judgments  or  decrees  were  rendered  in  a 
circuit  court,  and  they  operate  as  a  supersedeat 
and  stay  execution  only  where  the  writ  of  error 
is  served  by  a  copy  thereof  being  lodged  for  the 
adverse  party  in  the  clerk's  otfice  where  the  rec- 
ord remains,  within  ten  days,  Sundays  exclu- 
sive, from  the  date  of  the  judgment  or  decree. 
1  Stat,  at  L.,  85: 

Such  a  writ  of  error  is  in  the  nature  of  a  com- 
mission, by  which  the  judges  of  one  court  are 
authorized  to  examine  a  record  upon  which  a 
judgment  or  decree  was  given  in  another  court, 
and  on  such  examination  to  reverse  or  affirm 
that  judgment  ordecree.  When  regular  in  form, 
and  duly  Berved,the  writ  of  error  operates  upon 
V80 


the  record  of  the  court  to  which  it  is  addrened 
in  the  case  described  in  the  writ,  and  it  has  the 
effect  to  remove  that  record  into  the  court  grant- 
ing the  writ.of  error  and  to  submit  it  to  re  exam- 
ination, and  the  28d  section  of  the  Judiciaty 
Act  provides  to  the  effect  that  where  all  the  con- 
ditions prescribed  in  that  section  concur  in  the 
case  the  jurisdiction  of  the  court  where  the  rec- 
ord remained  when  the  writ  of  error  waa  sued 
out  and  served  shall  be  suspended  until  the  cause 
is  determined  by  or  remanded  from  the  appel- 
late tribunal.  Oohenav.  Fa.,  6  Wheat.,  410; 
Suydam  v.  WiUianuon,  20  How..  437  [61  U. S.. 
XV.,  9821:  Barton  v.  Fbrtyth.  5  WaU.,  192  [72 
U.  a,  XVIII.,  546], 

Exceptional  cases  arise  where  the  Judgment 
or  decree  given  on  appeal  in  the  highest  court 
of  a  State  is  required  by  the  law  of  the  State  to 
be  returned  to  the  subordinate  court  for  execu- 
tion, and  in  such  cases  it  is  held  that  the  writ 
of  error  from  this  court  may  operate  as  a  tup^ 
tedtai,  if  granted  and  served  at  any  time  within 
ten  days  from  the  return  entry  of  the  proceed- 
ings in  the  court  from  which  the  record  was  re- 
moved, but  in  all  other  cases  the  writ  of  error 
must  be  issued  and  served  within  ten  days  from 
the  date  of  the  judgment  or  decree.in  order  that 
it  may  operate  as  a  mipertedeat  and  stay  execu- 
tion. McGuire  v.  Gom.,  8  Wall.,  88B  [70  U.  8.. 
XVIII.,  166];  OeMon  v.  Hmt.  8  Wheat,  246; 
Orten  v.  Van  Btukirk.  8  Wall,  460  [70  U.  &, 
XVIII,  245]. 

Appeals  and  writs  of  error  do  not  become  a 
tupertedecu  andstavexecution  in  the  court  where 
the  judgment  or  decree  remains  by  virtue  of 
any  process  issued  by  this  court  merely  as  such, 
but  they  are  constituted  such  by  the  Act  of  Con- 
gress when  the  conditions  prescribed  in  the  2Sd 
section  of  the  Judiciary  Act  are  fulfilled.  Where 
those  conditions  are  complied  with,  the  Act  of 
Congress  operates  to  suspend  the  jurisdiction  of 
the  court  to  whidi  the  writ  of  error  is  addressed, 
and  stay  execution  in  the  case  pending  tlie  writ 
of  error  and  until  the  case  is  determined  or  re- 
manded. Boffan  V.  Bois,  11  How.,  296;  U.  S. 
V.  Additon,  22  How.,  183  [88  U.  8..  XVL,305]; 
Hudgiru  v.  Kemp,  18 How..  586  [69  U.  8.,  XV., 
6\8];Adami  v.  Laie,  16  How.,  14a 

Power  to  issue  a  tupertedetu  to  a  judgment 
rendered  in  a  subordinate  court  does  not  exist 
in  this  court  where  the  writ  of  error  is  not  sued 
out  and  served  within  ten  days  from  the  date 
of  the  judgment,  except  where  the  aggrieved 
party  is  obliged  to  sue  out  a  second  writ  of  error 
in  consequence  of  the  neglect  of  the  clerk  below 
to  send  up  the  record  in  season,  or  where  the 
granting  of  such  a  writ  is  necessaij  to  the  exer- 
cise of  the  appellate  jurisdiction  of  the  conrt,a8 
where  the  subordinate  court  improperly  rejected 
the  sureties  to  the  bond  because  they  were  not 
residents  of  the  district.  Baganv.Bom.ll  How.. 
296;  Ee parte  MUtoaukee  B.  B.Oo.,  6  Wall.,  168 
[72  U.  S.,  XVIII.,  6761;  Stockton  ▼.  BMop.  2 
Row.,  74;  WoUlen  v.  William*,  7  Cnmch,  279; 
Saltmar»h  v.  TutMU,  12  How.,  889;  Hardeman 
V.  Andereon,  4  How..  640. 

Undoubtedly,  the  writs  of  error  in  these  caaei 
were  seasonably  sued  out  and  served,  and  it  is 
equally  clear  that  the  parties  in  whoso  favor 
they  were  granted  complied  in  each  case  with 
all  the  conditions  prescrilied  in  the  Act  of  Con- 
gress as  necessary  to  give  the  writ  effect  as  ■ 
supertedMt  and  stay  execution,  aa  contended  by 
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the  plaintiffs  in  the  pending  motions.  Such 
proceedings  operate  as  a  Btay  of  execution,  and 
it  is  well  settled  that  if  the  sutwrdinate  court, 
under  such  circumstances,  proceeds  to  issue 
final  process,  it  is  competent  for  this  court  to  is- 
sue a  mpersedeai,  as  an  exercise  of  appellate 
rwer  to  correct  the  error.  Stockton  t.  Bithop, 
How.,  76. 

Doubt  upon  that  subject  cannot  be  enter- 
tained where  it  appears  that  the  court  to  which 
the  writ  of  error  was  directed  has  made  the  re- 
turn of  the  same  to  the  proper  term  of  the 
court,  pursuant  to  the  commands  of  the  writ, 
and  the  same  has  been  duly  entered  on  the  cal- 
endar. Objection  is  made,  however,  that  the 
motions  before  the  court  are  premature,  as  the 
return  day  of  the  writ  of  error  is  the  first  day 
of  the  next  term,  but  we  are  of  the  opinion  that 
the  court  possesses  the  power  to  grant  a  remedy 
in  such  a  case,  even  before  the  return  day  of  the 
writ  of  error,  where  it  appears  that  the  court  to 
which  it  was  addressed  has  made  return  to  the 
same,  and  that  the  plaintiff  has  filed  in  the 
clerk's  ofl3ce  a  copy  of  the  record  duly  certified 
as  required  by  law. 

Except  in  a  case  of  urgent  necessity,  the  court, 
in  the  exercise  of  a  proper  discretion,  might  well 
decline  to  exercise  the  power  before  the  return 
day  of  the  writ ;  but  the  better  opinion,  we  think, 
is,  that  the  jurisdiction  for  such  a  purpose  at- 
taches from  the  time  the  party  in  whose  favor 
the  writ  of  error  is  granted  has  complied  with 
all  the  conditions  prescribed  in  the  Act  of  Con- 
gress to  make  the  writ  of  error  operate  as  a 
mpersedeoi  and  st^  of  execution.  B.  £!  Oo.  v. 
Bradley  [ante,  S74J. 

Orant  all  this,  still  the  court  is  of  the  opinion 
ttiat  the  motions  cannot  be  granted,  as  it  is 
conceded  tliat  nothing  has  beea  done  by  the  Su- 
preme Court  of  the  State  since  the  writs  nf  er- 
ror were  served  and  became  a  lupertedtat,  in- 
consistent with  the  prohibition  contained  in  the 
Act  of  Congress  which  gives  the  writs  of  error 
that  effect.  Argument  upon  that  topic  is  un- 
necessary as  the  affidavits  filed  in  support  of  the 
motions  afBrm  nothing  of  the  kind,  nor  do  the 
plaintiffs  set  up  any  such  theory. 

Incorporatea  as  the  respondents  in  the  motions 
are  by  the  Oeneral  Assembly  of  the  State,  they 
claim  the  sole  and  exclusive  privilege  of  con- 
ducting and  carrying  on  the  live  stock  landing 
and  slaughter  housel)U8iness  within  the  limits 
descrit>ea  and  the  privileges  granted  in  the  Act 
giving  them  corporate  powers.  On  the  other 
hand,  the  plaintiffs  contend  that  the  Act  grant- 
ting  them  such  exclusive  privileges  is  in  viola- 
tion of  the  Constitution  of  the  United  States, 
and  void;  and  that  ihey,  the  plaintiffs,  have 
equal  right  to  establish  a  live  stock  landing,  and 
to  erect  slaughter  houses,  and  to  conduct  and 
carry  on  that  business  as  if  no  such  special  priv- 
ileges had  been  granted  to  the  respondents. 

Injunctions  were  obtained  by  each  party 
against  the  other  in  the  courts  where  the  suits 
were  commenced,  but  appeal  was  taken,  in  each 
case,  by  the  losing  party,  to  the  Supreme  Court 
of  the  State,  where  the  injunctions  previously 
granted  against  the  respondents  in  the  motions 
were  dissolved  and  those  previously  granted 
against  the  plaintiffs  were  made  perpetual. 
Judgments  of  reversal  on  the  one  side  and  of  af- 
firmance on  the  other  were,  accordingly,  ren- 
dered by  the  Supreme  Court  of  the  Stale  in  the 
See  10  WAiJi. 


respective  causes,  as  before  explained,  and  it 
is  to  those  judgments  and  to  that  court  that  the 
writs  of  error  m  question  were  directed  and  ad- 
dressed. Those  judgments  remained  in  the 
Supreme  Court  of  the  State  when  the  respective 
writs  of  error  were  sued  out  and  l)ecame  a  m- 
persedeae  and  stay  of  execution,  and  the  records 
show  that  that  court  lias  neither  reversed  nor 
modified  the  judgments,  nor  any  one  of  them, 
nor  has  that  court  done  anything  to  vary  or  im- 
pair the  rights  of  the  parties  or  to  carry  the 
judgments  into  effect. 

Subsequent  to  the  commencement  of  these 
several  suits,  but  before  the  judgments  were 
rendered  in  the  Supreme  Court,  the  Ctenersl  As- 
sembly of  the  State  created  another  court  in 
that  city,  called  the  Eighth  District  Court,  and 
conferred  upon  that  tribunal  the  exdudve  origi- 
nal jurisdiction  of  injunction  causes,  and  also 
made  provision  in  the  same  Act  for  the  re- 
moval of  such  causes  from  other  courts  to  that 
jurisdiction. 

Supertedeas  writs  of  error  having  been  sued 
out  by  the  plaintiffs  to  the  respective  judgments 
rendered  in  the  Supreme  Court,  they  claimed 
that  the  injunctions  against  them  granted  by 
that  court  were  inoperative,  and  their  theory 
was  and  still  is  that  the  writs  of  error  had  the 
effect  to  dissolve  or  suspend  the  injunctions 
granted  by  the  Supretne  Court  of  the  State  and 
to  restore  and  render  operative  the  injunctions 
decreed  in  the  sulMrdinate  courts. 

Governed  by  these  views, the  plaintiffs  denied 
that  the  respondents  could  claim  to  exercise 
any  such  exclusive  privileges  as  those  described 
in  their  charter,  and  proceeded  to  make  the  nec- 
essary preparations  for  carrying  on  the  same 
business.  Opposite  views  were  entertained  by 
the  respondent  Corporation  and  by  the  State 
authorities,  and  especially  by  the  Attorney-Gen- 
eral, and  for  the  purpose  of  testing  the  question, 
he  moved,  in  the  Fifth  District  Court,  that  the 
fifth  case  embraced  in  the  motions,  as  here 
classifled,  should  be  removed  into  the  Eighth 
District  Court,  and  the  motion  was  granted. 

Application  was  then  made  by  liim  to  the  lat- 
ter court  to  enforce  the  judgment  rendered  on 
appeal  in  that  case  by  the  Supreme  Court  of  the 
State,  making  perpetual  the  injunction  origi- 
nally granted  by  the  court  from  which  the  cause 
was  removed,  but  the  court  refused  to  grant 
the  motion,  because,  as  the  court  held,  the  writ 
of  error  sued  out  in  the  case  operated  as  a  *up«r- 
Mdeas. 

Attempt  is  not  made  to  call  in  question  the 
correctness  of  that  decision,  but  the  Attorney- 
General  on  the  same  day  obtained  a  rule  in  that 
court  against  all  the  respondents  in  that  tase, 
except  one,  to  show  cause,  if  any,  why  they 
should  not  be  punished  for  contempt,  as  having 
violated  the  injunction  granted  in  the  case  l)e- 
fore  the  same  was  appealed  to  the  Supreme 
Court  of  the  State.  Service  was  made  uncter  the 
rule  and  the  respondents  appeared,  and  were 
fully  heard,  but  it  appearing  that  the  respond- 
ents had  acted  under  the  advice  of  counsel,  the 
court  refused  to  infiict  any  punishments.  Di- 
rections, however,  were  given  to  the  sheriff  in 
the  form  of  an  order  to  enforce  the  prelimi- 
nary injunction  granted  by  the  Fifth  District 
Court. 

Proceedings  of  an  original  character  were 
also  instituted  by  the  present  respondents  in  the 
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game  District  Court,  in  which  they  prayed  that 
the  board  of  metropolitan  police  might  be  en- 
Joined  to  prevent  all  persons,  except  the  peti- 
tioners in  that  case,  from  conducting  or  carry- 
ing on  the  live  stock  landing  and  slaughter  house 
business  within  their  chartered  limits.  Accom- 
panying that  petition  was  an  affidavit  of  merits, 
and  upon  that  petition  and  affidavit  an  injunc- 
tion was  granted  as  prayed. 

Three  days  later,  to  wit:  on  the  6th  of  June 
last,  the  Attorney-Ceneral  intervened  for  the 
State  in  the  suit  and  adopted  the  petition  and 
prayed  that  the  injunction  might  be  made  per- 
petual. Various  motions  were  made  by  parties 
opposed  to  the  proceedings  to  dissolve  or  modify 
the  injunction,  but  they  were  all  overruled  and 
denied  by  the  court.  No  appeal  was  taken  to  the 
Supreme  Court  of  the  State,  nor  does  it  appear 
that  any  attempt  was  made  by  the  respondents, 
in  any  form,  to  cause  the  proceedings  to  be  re- 
exaromed  in  the  court  of  last  resort.  They  re- 
garded it  as  unnecessary  to  seek  any  such  revis- 
ion of  the  proceedings,  as  they  insist  that  the 
legal  effect  of  the  writ  of  error  issued  from  this 
court  to  the  Supreme  Court  of  the  State  was  to 
vacate  the  injunction  granted  by  the  latter  court 
and  to  continue  iu  force  the  suspensive  features 
of  the  appeals  allowed  by  the  subordinate 
courts. 

Bevond  doubt,  the  appeal,  in  the  form  granted 
by  the  subordinate  court,  operated  as  a  stay  of 
execution,  and  suspended  the  jurisdiction  of  the 
court  to  proceed  further  in  the  cause  until  the 
game  should  be  determined  or  remanded,  but  the 
Supreme  Court  rendered  a  final  judgment  in  the 
case  and  granted  a  perpetual  injunction. 

Wliatever  conditions  were  annexed  to  the  ap- 

Eeai  in  the  subordinate  court  were  abrogated 
y  the  final  judgment  of  the  appellate  tribunal, 
as  the  appeal  was  then  fully  executed.  Had  no 
writ  of  error  been  granted  by  this  court,  the 
plaintiffs,  it  is  presumed,  would  admit  the  cor- 
rectness of  that  rule,  but  they  insist  that  the  ef- 
fect of  the  writ  of  error,  if  made  a  tupermdeai, 
is,  that  it  suspends  the  judgment  of  the  Supreme 
Court  and  leaves  the  Judgment  of  the  subordi- 
nate court  in  full  operation  during  the  pendency 
of  the  writ  of  error. 

Independent  of  statutory  regulations,  the  term 
"  tupersedean  "  has  little  or  no  application  iu 
equity  suits,  as  the  rule  is  well  settled  in  the 
English  courts  that  an  appeal  in  chancery  does 
not  stop  the  proceedings  utfder  the  decree  from 
which  the  appeal  was  taken  without  the  special 
order  of  the  subordinate  court.  Huguenin  v. 
B(jueley(Gten.  Or.),  15  Vcs.,  184;  Watdo  v.  CaUy, 
16  Ves.,  209;  WiOan  v.  WiUan,  16  Ves.,  21«; 
2  Dm.  Ch.  Pr.,  1547. 

Proceedings  are  stayed  in  the  courts  of  New 
York  by  appeal  in  a  chancery  suit  to  the  extent 
that  if  the  party  desires  to  proceed,  notwith- 
standing the  appeal  on  the  point  from  which 
the  appeal  was  taken,  he  must  make  applica- 
tion to  the  ChancdUrr  for  leave.  Green  v.  Win- 
ter, 1  Johns.  Ch.,  80. 

Different  rules  upon  the  subject  prevail  in 
different  jurisdictions,  but  the  Act  of  Congress 
provides  that  appeals  in  the  Federal  Courts 
shall  be  subject  to  the  same  rules,  regulations 
and  restrictions  as  are  prescribed  in  law  in  case 
of  wriu  of  error.    2  Stat,  at  L.,  244. 

Appeals  do  not  lie  from  a  State  Court  to  this 
court  in  any  case,  as  the  Act  of  Congress  gives 


no  such  remedy.  Rules  and  r^ulatkns  pre- 
scribed by  law  of  course  control  and  furnish  the 
rule  of  decision,  but  it  seems  to  be  well  settled 
everywhere,  in  suits  in  equity,  that  an  appeal 
from  the  decision  of  the  court,  denying  an  ap- 
plication for  an  injunction,  does  not  operate  m 
an  injunction  or  stay  of  the  proceedings  pending 
the  appeal.  Neither  does  an  appeal  from  an 
order  dissolving  an  injunction  suspend  the  oper- 
ation of  the  order  so  as  to  entitle  the  afifwUut 
to  stay  the  proceedings  pending  the  appeal,  as 
matter  of  right,  either  m  a  suit  at  law  or  in 
equity.  Hart  v.  Mayor,  8  Paige,  881 ;  Qratet 
V.  Moffuire,  6  Paige,  880;  Mereed  Min.  Co.  v. 
Fremont,  7Cal.,  181;  McOarra/tan  v.  MaandL, 
28  Cal.,  91;  La.  Code  Pr.,  art.  307;  Oelaeroier. 
VtOere,  11  La.  Ann.,  39;  Wluie  v.  Oatenave.Xi 
La.  Ann.,  67;  Knahe  v.  Fernot,  14  La.  Ann., 
60. 

Separate  examination  of  the  sereral  caaes  be- 
fore the  court  as  respects  the  effect  of  the  writs 
of  error  upon  the  Judgments  removed  into  this 
court,  may  well  be  omitted,  as  the  plaintiffs 
were  the  losing  party  in  all  the  appeals  from  the 
courts  of  original  Jurisdiction  to  the  SupveiM 
Court.  They  prevailed  in  three  of  the  suits  in 
the  District  Courts,  but  they  were  defeated  in 
the  Supreme  Court  in  all  the  cases. 

Viewed  in  any  light,  it  is  clear  that  a  writ  of 
error  to  a  State  Court  cannot  have  anv  greater 
effect  than  if  the  judgment  or  decree  had  ben 
rendered  or  passed  in  a  Circuit  Court,  and  it  is 
quite  certain  that  neither  an  injunction,  nor  a 
decree  dissolving  an  injunction,  passed  in  a 
Circuit'  Court  is  reversed  or  nullified  by  an 
appeal  or  writ  of  error  before  the  cause  is  heard 
in  this  court. 

Judgments  and  decrees  of  the  Circuit  Court 
are  brought  here  for  re-examination,  and  so  are 
the  judgments  and  decrees  of  a  State  Court,  and 
the  only  effect  of  the  tuperiedecu  is  to  prevent 
all  further  proceedings  in  the  subordinate  court 
except  such  as  are  necessary  to  preserve  the 
rights  of  the  parties. 

Reference  is  also  made  to  the  5th  section  of 
the  Act  of  the  3d  of  March,  1793,  as  conferring 
power  upon  this  court  to  enjoin  the  proceedings 
in  the  Eighth  District  Court ;  but  the  conclusive 
answer  to  that  suggestion  is,  that  there  is  no  ap- 
pellate relation  bictween  a  subordinate  State 
Court  and  the  Supreme  Court  of  the  United 
States,  and  where  no  such  relation  is  established 
by  law  the  prohibition  of  that  section — "  nor 
shall  a  writ  of  injunction  be  granted  to  stay 
proceedings  in  any  court  of  a  State  " — applies 
to  the  Supreme  Court  as  well  as  to  the  Circuit 
Court.    1  Sut.  at  L  ,  385. 

Final  judgments  or  decrees  in  any  suit  in  the 
highest  court  of  law  or  equity  of  a  State,  in 
which  a  decision  in  the  suit  could  be  had,  may 
be  removed  here  for  re  examination  if  they  in- 
volve some  one  or  more  of  the  questions  sped- 
fled  in  the  tteciion  conferring  the  Jurisdiction, 
and  otherwise  come  within  the  rules  which 
regulate  that  Jurisdiction.  Appeals  lie.  it  is 
conceded,  from  the  District  Courts  of  thai  Slate 
lo  the  Supreme  Court,  as  fully  appears  alio 
from  the  records  in  these  suits,  which  shows  to 
a  demonstration  that  this  court  possesses  no 
power  to  grant  any  relief  to  the  plaintiffs  under 
the  Act  of  Congress  on  which  these  motions  are 
founded. 

Motioni  dmitd. 

27  1.8. 
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Mr.  JuOiee  Bradley,  dissenting: 

I  diMent,  with  some  diffidence,  from  tlie 
opinion  of  tlie  court,  on  the  following  gronnds: 

1.  Tliat,  notwitlistanding  ttie  Act  of  Con- 
gress declares  that  a  writ  of  error  shall  be  a 
tupenedeat  if  certain  conditions  are  performed, 
the  judgment  of  the  court  has  the  effect  of 
leaving  many  classes  of  decrees  and  judgments 
in  eqwty,  though  appealed  from,  entirely  ef- 
fectiveand  operative  oetween  the  parties,  where- 
as the  writ  of  error  ought  to  suspend  the  effect 
and  operation  thereof  until  the  case  is  heard  in 
this  court. 

3.  That  the  judgment  of  this  court  will  have 
the  effect  to  allow  subordinate  State  Courts  to 
evade  the  tupertedeas  of  a  writ  of  error  in  all 
cases  where  the  court  of  last  resort  remits  the 
record  to  them  for  execuiiou.  The  judgment 
of  this  court  disclaims  all  jurisdiction  over  the 
acts  of  the  sulMrdinate  State  Courts  and  there- 
by, in  my  judgment,  surrenders  a  very  im- 
portant power  necessary  to  the  effective  support 
of  its  appellate  jurisdiction. 

8.  That  the  iudgment  of  the  court  remits 
the  practice  on  this  subject  substantially  back 
to  the  practice  of  the  English  courts  of  equity, 
in  which  it  is  conceded  that  an  appeal  does  not 
suspend  proceedings  nor  act  as  a  lupertedetuon 
the  proceedings  in  the  court  appealed  from; 
and.  In  effect,  departs  from  the  Act  of  Con- 
gress, which  declares  that  a  writ  of  error  or  an 
appeal  in  the  Federal  Courts  sliall  be  a  luper- 
tedea*. 

4th.  That  the  effect  of  the  judgment  of  the 
court  is  to  disclaim  its  just  control  over  the  par- 
ties to  the  record. 

CIted-U  Wall..  90:  16  Wall.,  t8-,  flS  U.  8.,  88;  111 
Cr.  S^  480 ;  1  Wood,  U;  9  Ben..  280 ;  33  Mich..  MS. 


WILLIAM  H.  FBILD,  Plff.  in  Er., 

V. 

WILLIAM    M.    FARRINGTON    and 
HENRT  B.    HOWELL,  Partners,  as 

FaBBIXGTON  &  HoWELIi. 

(Bee  S.  C,  10  Wall.,  Ul-US.) 

Batifieation  hy  prineipal—taUtby  faetort—quet- 
tionforjury. 

"Where  tbe  agent  has  exceeded  his  authority,  an 
iDteoUon  to  ratUy  will  always  be  presumed  from 
tbe  silence  of  the  principal,  who  has  received  a  let- 
ter informing  him  what  has  been  done  on  hta  ao- 
ooant. 

Where  factors  liave  made  large  advances  on  ao- 
eoant  of  a  consignment,  tbe  pnnolpal  cannot,  by 
•njr  subsequent  orders,  control  their  right  to  sell 
•t  auch  a  time  as,  in  the  exercise  of  a  sound  dlg- 
otetion,  and  in  accordance  wttb  tbe  usage  of  trade. 
tkey  may  deem  l>est  to  secure  Indemnity  to  tbem- 
•ttlves.  and  to  promote  the  interests  of  the  con- 

^Bjr  leaving  the  agent's  letter  unanswered,  the 
prlDOlpa]  does  not  relieve  tbe  agent  from  tbe  oon- 
MOQeaoes  of  subsequent  neglect,  or  want  of  good 

Wtether  a  long  delay  in  making  the  sale,  in  view 
ait  m  tailing  market,  was  In  the  exercise  of  a  sound 
Otaeretion.  good  faith  and  reasonable  diligence, 
«•  a  question  for  tbe  Jury. 

U  tbe  delay  was  unreasonable,  It  was  In  violation 
'ttMfaotors'  duty,  and  tbey  should  bear  the  loss 
resulted  from  it. 

INo.  68.1 
Nov.  is,  IS70.    Dteidtd  Dee.  6. 1870. 
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r  ERROR  to  the  Circuit  Court  of  the  United 
Sutes  for  the  Eastern  District  of  Arkansas. 
■a*  10  Wall. 


Suit  was  brought  in  the  court  below,  by  the 
defendants  in  error,  to  recover  a  sum  of  money 
alleged  to  be  due  for  advancements  made  upon 
cotton.  Judgment  having  been  given  for  the 
plaintiffs,  the  defendant  sued  out  this  writ  of 
error. 
The  case  la  fully  stated  by  the  court. 
Mettn.  Watkins  A  Rose,  for  plaintiff  in 
error: 

The  instruction  given  by  the  judge  was  sim- 
ply to  say  that  if  the  letter  wax  received  and 
not  answered,  there  was  an  end  of  the  mat- 
ter. No  doctrine  of  estoppel  ever  went  far- 
ther;andwe  submit,  with  entire  confidence,  that 
the  cases  on  this  subject  do  not  ro  so  far.  This 
was  to  take  the  evidence  of  a  thing  for  a  thing 
itself.  The  law  on  this  point,  though  strin- 
gent enough,  has  never  been  collated  under  the 
head  of  estoppels,  whither  it  must  be  transferred 
if  this  instruction  stands  approved. 

In  Prince  v.  Clark,  1  Barn.  &C.,  186.  a  letter 
received  by  the  principal  May  30  was  passed 
by  In  silence  until  Aug.  7.  Bayley,  7..  said: 
"1  am  of  opinion  that  the  plaintiff's  neglect  to 
make  inquiry  from  the  29th  of  May  to  the  7th 
of  August  was  evidence  to  go  to  the  jury,  to 
show  that  he  acquiesced  in  the  purchase  of  the 
sugars  made  by  Coffin  &  Clark." 

See,  also,  BeU  v.  Cunningham,  8  Pet.,  83; 
Caimes  v.  Bleecker,  18  Johns.,  800;  Ooureierv. 
mter,  4  Wash.  (C.C.).  660;  Bredig  v.  Dubarry, 
14  Serg.  &  R..  37. 

If  Feild  had  written:  "  I  have  received  your 
letter,  and  appiove  of  your  course,"  what  was 
the  course  which  would  be  thereby  indicate<l? 
"  You  say  that  under  certain  conditions  you 
will  sell ;  I  do  not  object ;  proceed  under  Ihoee 
conditions  to  sell."  If  they  failed  to  sell  in  a 
reasonable  time  after  the  conditions  attached — 
a  question  for  the  jury — themselves  were  dere- 
lict to  that  extent;  and  Feild  should  not  there- 
by suffer;  unless.  Indeed,  the  court  will  assess 
him  with  exemplary  damages;  and  this,  we  sub- 
mit, is  not  a  case  for  that. 

Mr.  A.  H.  Garland,  for  defendant  in 
error: 

The  first  instruction  asked  for  by  Feild  could 
not  be  given,  for  the  reason,  in  itself  law. 
that  it  had  no  application  to  the  case  at  all.  It 
was  at  best  a  mere  abstract  proposition,  with 
nothing  in  the  facts  here  to  rest  upon.  If  given, 
its  only  effect  would  have  been  to  mislead  or 
confuse  the  jury;  and  such  instructions  the 
courts  never  give. 

Brooktv.  Marbury,  11  Wheat.,  78;  Tucker  v. 
Moreland,lii  Pet.,  58;  CaldweU  v.  U.  8.,H  How.. 
866;  Blackburn  v.  Crawfordt.  8  Wall.,  176  (70 
U.  S.,  XVIIL,  186). 

The  third  instruction  asked  by  Feild  is  liable 
to  the  like  objections,  and  to  the  further  objec- 
tion that  it  attempts  to  shield  Feild  by  his  own 
silence  in  not  replying  to  the  letters  of  his  fac- 
tors, which  cannot  te  done,  as  will  be  seen 
when  tbe  instructions  given  by  the  court  are 
considered. 

The  court  is  not  bound  to  instruct  the  jurv 
in  terms  required  by  either  parly.  It  is  enough 
if  BO  much  thereof  is  given  as  is  applicable  to  the 
evidence  and  the  merits  of  the  case ;  and  if  the 
court  charge  rightly  upon  the  case  generally,  it 
is  enough,  although  it  does  not  instruct  upon 
the'speciflc  request  of  counsel. 
Clymer  v.  Daxekim,  8  How.,  674;  PitU  v. 
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WhOman.i  Story, 609 ;  JUOU  v.  Smith  (ante,  346). 

If  the  charge  upon  the  whole  record  is  correct 
this  is  sufficient. 

8  Grab.  &  W.,  N.  T.,  767-778,  et  tea. 

If  B  consignee  inform  his  principal  by  letter 
of  what  he  nas  done,  the  silence  of  the  latter 
after  a  reasonable  time,  is  approval  of  it. 

Noni*  V.  Cook,  1  Curt.,  484;  Vianna  v.  Bar- 
elay,  8  Cow..  281;  Gaimet  y.  BUecker,  12 
Johns.,  800;  Thwle  v.  Sttvenson.  1  Johns.  Cas., 
110;  Oodudtev.  Hacker,  1  Cai.,  S26;  Amutrong 
y.  Oilehrut,  2  Johns.  Cas.,  481;  Broten  v.  Me- 
Gran,  14  Pet.,  479;  Paley,  Ag.  (by  Lloyd).  81; 
Prince  v.  Clark,  1  Bam.  &  C,  186;  Bett  v. 
Ounningham,  8  Pet.,  69-81;  Courder  v.  Bitter, 
4  Wash.  (C.  C),  649;  Bredig  v.  Dubarry,  14 
Serg.  &  R,  ^a-.Bieh.  Mfg.  Co.  y.  Starke,  4 Mas., 
296;  Marfield  y.  Goodhue,  8  N.  Y.,  62;  Oumley 
V.  WooUiopter.  14  Ga.,  124;  OraneY.  BeduoeU,  26 
Miss.,  807;  Lee  y.  Pbntaine,  10  Ala.,  756;  John- 
ton  V.  Wingate,  29  Me.,  404;  Emerig.  (Mere- 
dith), 116, 117;  Poth.  Pand.,  lib.  14,  tit.  6,  n.  6; 
Dig.,  Ub.  14.  tit.  6.  1. 16. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

There  is  some  conflict  in  the  testimony  re- 
specting the  instructions  giyen  to  the  plaintiffs 
below  by  the  defendant,  at  the  time  when  he 
obtained  the  advance  on  his  consignment,  and 
at  the  time  when  he  last  saw  them,  some  fifteen 
days  afterwards.  It  is  claimed  that  he  then 
gave  them  instructions  to  sell  the  cotton  before 
ue  price  should  fall  any  lower,  and  that  this 
direction  was  given  not  later  than  the  28th  of  Oc- 
tober,1866.  It  was  upon  this  theory  that  his  first 
prarer  for  instructions  to  the  jury  was  framed. 

That  prayer  was,  that  "  if  the  jury  find  from 
the  evidence  that  after  the  cotton  was  piac^  In 
the  hands  of  the  plaintiffs,  Feild  (the  defend- 
annt),  gave  them  instructions  to  sell  before  the 
price  should  fall  any  lower,  and  that  the  plaint- 
Ifls  failed  to  do  so,  then  the  plaintiffs  must 
suffer  any  loss  occasioned  by  reason  of  their 
failure  to  sell  at  the  time,  and  Feild  Is  entitled 
to  a  credit  for  the  amount  the  cotton  would 
have  brought  if  sold  at  the  time  such  instruc- 
tions were  given."  It  is  very  obvious  that  no 
such  directfens,  as  that  prayer  asked  for,  should 
hare  been  given  to  the  jury.  The  prayer  was 
based  upon  a  very  imperfect  statement  of  the 
case.  It  overloolcra  material  facts,  without  con- 
sidering which  it  could  not  be  determined  to 
what  amount  of  credit  he  was  entitled.  There 
was  undisputed  evidpoce  that,  on  the  16th  of 
Kovember,  1865.  some  three  weeks  after  the 
defendant's  alleged  directions  were  given  to  the 
plaintiffb,  they  wrote  to  him  a  letter  informing 
him  that  thev  bad  not  sold  his  cotton,  as 
the  market  had  been  dull  and  on  the  decline 
every  day  since  he  left;  that  his  cotton  would 
not  then  sell  for  more  than  from  forty- three 
to  forty- four  ce.its  per  pound,  and  that  they 
would  be  compelled  to  sell  unless  he  made  other 
shipments,  or  remitted  in  cash  as  a  margin,  the 
money  market  being  tight.  They  wrote  fur- 
ther that  they  had  held  on  thus  far  to  meet  his 
views,  but  that  the  declining  tendency  of  the 
,  market  induced  them  to  write,  and  they  asked 
to  hear  from  him  on  his  receipt  of  their  letter. 
It  was  also  in  evidence  that  the  defendant  re- 
ceived this  letier,  and  that  he  purposely  de- 
clined to  answer  it.  No  allusion  was  made  to 
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these  facts  in  the  defendant's  first  prayer  for 
instructions  to  the  jury.  Yet  it  is  manifest 
they  ought  not  to  have  Deen  overlooked  by  the 
court,  for  they  bear  directly  upon  the  quMtion, 
whether  the  defendant  was  entitled  to  credit 
for  the  sum  for  which  the  cotton  would  have 
sold  if  the  plaintiffs  had  sold  it  before  the  price 
fell  in  the  market.  The  effect  of  his  refusal  to 
reply  to  their  letter  whhin  a  reasonable  time 
after  he  received  it,  was,  undoubtedly,  to  raise 
a  presumption  that  he  approved  ox  what  his 
factors  had  done,  so  far  as  their  letter  in- 
formed Iiim.  In  the  absence  of  anything  to  re- 
but that  presumption,  he  must  be  regarded  as 
havine  consents]  to  whatever  delay  had  oo- 
currea  in  effecting  a  sale,  even  though  it  was 
contrary  to  his  directions.  He  could  not,  there- 
fore,  hold  his  factors  responsible  for  the  con- 
sequences of  acts  which  he  had  ratified.  Mr. 
Livermore,  in  his  Treatise  on  Agency,  Vol.  1, 
p.  60,  says  that  "When  the  relation  of  principal 
and  agent  does,  in  fact,  exist,  although  in  the 
particular  transaction  the  agent  has  exceeded 
his  authority,  an  intention  to  ratify  will  always 
be  presumed  from  the  silence  of  the  prinGiiwl 
who  has  received  a  letter  informing  him  what 
had  been  done  on  hli  account."  And  in  Story, 
Ag.,  sec.  269,  it  is  said  that:  "In  the  ordinary 
course  of  business  between  merchants  and 
their  correspondents,  it  is  understood  to  be  the 
duty  of  one  party  receiving  a  letter  from  the 
other  to  answer  the  same  within  a  reasonable 
time;  and  if  he  does  not,  it  is  presumed  he  ad- 
mits the  propriety  of  the  acts  of  hiscorreapood- 
ent,  and  confirms  and  adopts  them."  Bee. 
also.  Abbe  v.  Bood.  6  McL.,  106;  Norrit  v. 
Cook,  1  Curt.,  464.  Whatever,  then,  may  have 
been  the  instructions  given  to  the  pUintiili  by 
the  defendant  respecting  the  time  of  sale,  evee 
though  they  were  disowyed,  and  though  the 
cotton  was  not  sold  before  the  price  had  fallen, 
his  refusal  or  neglect  to  reply  to  the  plaintilli' 
letter  of  November  16th,  1806,  which  notified 
him  of  the  fall  in  the  market  price,and  informed 
him  that  they  bad  not  sold  but  had  held  on  thus 
far  to  meet  his  views,  must  be  deemed  an  ap- 
proval of  thdr  delay,  and  eqiuvalent  to  an  an- 
tecedent authority.  It  has  teen  argued  that,  at 
most,  It  raised  a  presumption  of  fact  that  should 
have  been  submitted  to  the  jury.  To  this  it 
may  be  answered  there  was  nothing  in  tlie  case 
to  repel  the  presumption,  and  the  luiT  would. 
therefore,  have  been  bound  by  it  had  it  been 
submitted.  But  the  defendant's  prayer  for  in- 
struction ignored  it  and,  in  effect,  <»lled  apon 
the  court  to  withdraw  it  from  the  jury. 

There  is  still  another  reason  why  the  court 
should  not  have  affirmed  the  defendant's  flrat 
proposition.  The  plaintiffs  had  made  large  ad- 
vances on. the  cotton  consigned  to  them — ad- 
vances very  nearly,  if  not  quite,  equal  to  its 
value,  and  much  more  than  its  market  value  at 
any  time  after  their  letter  to  the  defendant  wit 
written.  They  had,  therefore,  acquired  a 
special  property  in  the  cotton,  and  they  held  it 
for  their  own  indemnity  as  well  as  for  the 
benefit  of  the  defendant.  Now,  though  it  is 
true  that  factors  are  generally  bound  to  ob^ 
all  orders  of  their  principal  respecting  tlis 
time  and  mode  of  sale,  vet  when  they  have 
made  larse  advances  or  incurred  expenses  on 
account  of  the  consignment,  the  principal  can- 
not by  any  subsequent  orders  control   tbcir 
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light  to  aell  at  Buoh  a  time  as  in  the  exercise  of 
a  sound  discretion,  and  in  accordance  with  the 
uaage  of  trade,  they  may  deem  beat  to  secure 
indemnity  to  themselves,  and  to  promote  the  in- 
terests of  the  consignor.  Of  course,  they  must 
act  in  good  faith  and  with  reasonable  skill. 
This  is  toe  rale  as  laid  down  in  Broan  v.  Me- 
Oran,  14  Pet.,  479,  in  which  it  was  said  that 
"  Where  a  consignment  has  been  made  generally 
without  any  specific  orders  as  to  the  time  or 
mode  of  sale,  and  the  factor  makes  advances 
or  incuta  liabilities  on  the  footing  of  such  con- 
aignment,  then  the  legal  presumption  is,  that 
the  factor  is  intended  to  be  clothed  with  the  or- 
dinary rights  of  factors  to  sell,  in  the  exercise 
of  a  aouml  discretion,  at  such  time  and  in  such 
mode  as  the  usage  of  trade  and  his  general  dutv 
require,  and  to  reimburse  himself  for  his  ad- 
vances and  liabilities  out  of  the  proceeds  of  sale, 
and  the  consignor  has  noright,byany  subsequent 
orders  given  after  advances  have  been  mwieor 
liabilities  incurred  Inr  the  factor,  to  suspend  or 
control  this  right  of  sale,  except  so  far  as  re- 
specta  the  surplus  of  the  consignment  not  nec- 
essary to  the  re-imbntsement  of  such  advances 
or  liabilities."  In  view  of  this,  it  is  apparent 
that  the  iury  had  more  to  find  than  the  fact 
that  Feild  gave  instructions  to  sell  the  cotton 
before  any  fall  in  the  price,  in  order  to  justify 
a  credit  to  him  for  the  amount  the  cotton 
would  have  brought  if  sold  at  the  time  the  In 
strucUons  were  ^ven.  There  was,  therefore, 
no  error  in  denymg  the  defendant's  first  prayer 
for  instructions  to  the  jury. 

And  the  second  prayer  was  correctly  refused 
for  the  reason  that  It  allowed  no  effect  to  the 
letter  of  November  16,  188S,  and  the  defend- 
ant's refusal  to  reply. 

But  we  think  there  was  error  in  refusing  to 
affirm  the  defendant's  third  proposition,  and 
the  instruction  which  was  given. 

The  third  prayer  of  the  defendant  was  as  fol- 
lows: "If  the  jury  find  from  the  evidence  that 
the  cotton  was  shipped  bv  defendant  to  plaint- 
iffs, as  commission  merchants,  to  be  sold,  and 
that  the  plaintiffs  made  large  advances  on  the 
same,  and  that  the  plaintiffs  wrote  to  the  de- 
fendant that  unless  other  shipments  were  made 
tbem,  or  the  defendant  made  them  remittances 
in  cash,  they  would  sell  the  cotton,  then  on  the 
failure  of  defendant  to  write  to  plaintiffs  in  re- 
ply, the  plaintiffs  were  bound  to  sell  the  cotton 
in  a  reasonable  time ;  and  the  defendant  is  en- 
titled to  a  credit  on  the  plaintiff's  demand  for 
the  amount  which  the  cotton  would  have 
brought  If  sold  within  a  reasonable  time  after 
failure  of  the  defendant  to  answer  said  let- 
ter." 

This  the  court  refused  to  affirm,  and  in  lieu 
thereof,  charged  the  jury  "  that  in  case  they 
find  the  defendant  gave  the  plaintiffs  instruc- 
tions orally,  to  sell  the  cotton  before  any  fur- 
ther fall  in  price,  and  that  the  plaintiffs  failed 
ao  to  do,  but  afterwards,  on  the  16ih  day  of  No- 
vember, 1865.  wrote  the  letter  mentioned  In  the 
testimony  of  Mr.  Farrington  and  Mr.  Feild  of 
tbat  date,  and  that  Mr.  Feild  refused  to  answer 
the  same,  then  the  plaintiffs  are  responsible  for 
any  loss  sustained  by  reason  of  the  fall  in  prices 
up  to  the  time  of  the  failure  of  the  defendant 
to  reply  to  said  letter,  but  all  losses  sustained 
after  that  time  must  be  borne  by  the  defendant." 
8oe  10  Wau,.  V,  8„  Book  19, 


This  given,  we  think,  was  not  sufficiently 
qualified!  It  gave  undue  effect  to  the  plaint- 
iffs' letter  and  to  the  defendant's  neglect,  or  re- 
fusal to  replv  to  it.  Surelv  It  cannot  be  main- 
tained that,  by  leaving  their  letter  unanswered, 
the  defendant  relieve  the  plaintiffs  from  the 
consequences  of  subsequent  neglect,  or  want  of 
good  faith.  His  silence,  at  moat,  was  an  assent 
to  what  they  had  done  up  to  the  time  when  they 
informed  him  of  their  breach  of  his  orders.  It 
was  a  condonation  of  past  neglect,  not  a  per- 
mission given  for  future  negligence  or  faithless- 
ness. It  did  not  relieve  the  pliuntifls  from  Uieir 
continuing  obligation  to  sell  the  cotton  within 
a  reasonable  time,  all  the  circumstances  of  the 
case  being  considered,  and  to  sell  at  the  beat 
price  that  could  be  obtained.  They  were  still 
his  factors,  and  under  the  obligations  of  factors. 
Though  the  order  to  sell  before  a  fall  in  tiie 
price  had  expired,  they  were  still  agents  to  sell, 
and  without  any  particular  instructions.  It 
cannot  be  said  that  the  letter  of  the  plaintiffs  pro- 
posed, or  that  the  defendant  by  his  silence  as- 
sented to  an  indefinite  or  unreasonable  post- 
ponement of  a  sale  of  Uie  cotton.  On  the  con- 
trary, the  letter  threatened  an  immediate  sale, 
unless  other  shipments  were  made  or  cash  was 
remitted,  and  the  silence  of  the  defendant  can 
be  deemed  no  more  than  an  assent  to  what  his 
correspondents  had  done,  and  to  what  they  pro- 
posed to  do.  Yet  the  charge  of  the  court  shield- 
ed them  against  all  responsibility  for  good  faith 
and  diligence  after  the  defendant  neglected  to 
reply  to  their  letter,  and  threw  upon  him  all 
loss  sustained  after  that  time,  though  it  may 
have  been  occasioned  in  whole  or  in  part  by 
their  failure  to  sell  when  they  should  have 
sold. 

The  plaintiffs  held  the  cotton,  without  mak- 
ing a  sale,  nearly  ten  months  after  their  letter 
of  November  16,  1865,  in  which  they  notified 
the  defendant  that  thev  would  be  compelled  to 
sell  unless  he  made  other  shipments  or  remit- 
tances. During  this  period  the  price  of  cotton 
was  constantly  falling  in  the  market,  until  at 
last  they  sold  what  they  said  was  worth  in  No- 
vember, 186S,  forty-three  to  forty-four  cents, 
for  thirty,  twenty-five,  and  twenty  cents. 
Whether  this  long  delay,  in  view  of  a  falling 
market  was  in  the  exercise  of  a  sound  discretion, 
good  faith  and  reasonable  diligence,  was  a 
question  that  should  have  been  suomitted  to  the 
jury.  If  the  delay  was  unreasonable,  if  it  was 
in  violation  of  the  plaintiffs'  duty  as  factors, 
they,  rather  than  the  defendant,  should  bear  the 
loss  that  resulted  from  it.  Such  was  the  in- 
struction the  defendant  sought  to  obtain  by  his 
third  prayer;  but  it  was  denied,  and  the  jury 
were  charged  that  he  must  bear  all  losses  sus- 
tained after  his  refusal  to  answer  the  plaintiffs' 
letter,  without  excepting  such  portion  of  the 
loss  as  may-  have  been  caused  by  the  fault  of 
the  plaintiffs.     Herein  we  think  was  error. 

It  is  true  the  court  also  charged  that,  as  a  gen- 
eral principle,  the  plaintiffs,  as  factors,  were 
bound  to  use  due  diligence,  care  and  skill  in 
the  sale  of  the  cotton,  and  to  obey  instructions 
given  them  by  the  defendant  in  regard  to  the 
sale.  But  Ibis  was  not  said  as  a  qualification  of 
the  specific  instructions  previousljr  given,  and 
the  jury  must  have  understood  that  If  they  found 
the  facts  as  stated  by  the  court,  they  must 
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charge  the  defendant  with  all  the  loss  which 
accrued  after  his  failure  to  answer  the  plaint- 
iffs' letter. 

The  Judgment  must,  therefore,  be  reversed, 
and  a  new  trial  ordered. 

Judgment  reteried  and  venire  de  novo  award- 
ed 


THOMPSON  DEAN,  Appt., 

». 
THOMAS  A.  NELSON  bt  al. 

(See  S.  C,  10  WaU.,  lfi»-m.) 

Sale  of  itoek — what  it— foreclosure  as  againit  de- 
fendant  in  Confederate  line*,  vmd. 

*1.  Aaaleof  Mock  inaoompsnvatltsparvBlue, 
the  ooDdderatton  to  be  paid  out  of  the  net  recelpta 
of  earnings  of  the  stock,  rooelred  quarterly  by  the 
company,  and  a  note  given  therefor,  with  the  con- 
dition that  the  principal  should  become  due  if  the 
Installments  were  not  regularly  paid ;  held,  a  valid 
sale  under  the  circumstances. 

i.  Such  a  condition  in  the  note  is  not  a  penalty, 
but  is  of  the  substance  of  the  contract. 

3.  A  mortgage  to  secure  such  note  being  given 
upon  a  grantee's  interest  as  a  stockholder  in  the 

eroperty  of  the  company,  the  equity  of  redemption 
not  extinguished  by  proceedings  to  foreclose  the 
same  during  the  war,  when  such  proceedings  were 
taken  within  the  Union  lines  whilst  the  defendants 
were  absent  in  the  Confederate  lines,  and  were  pro- 
hibited from  entering  the  Union  lines. 

[No.  82.] 
Argued  Nov.  t,  1370.       Decided  Dee.  6,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Tennes- 
see. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellees,  for  an  accounting  upon 
a  certain  contract  and  for  the  transfer  of  certain 
shares  of  stock.  Judgment  having  been  given 
for  the  complainants,  the  respondent  took  an 
appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr.  Wm.  S.  Holman,  for  appellant: 

The  assignments  of  the  two  hundred  four 
shares  of  stock  by  Pepper  to  Thomas  A.  Nelson, 
were  made  without  any  consideration  whatever. 
There  was  no  mutuality  in  the  contracts.  They 
impose  no  obligation  on  Nelson.  His  agreement 
to  pay  for  the  stock  out  of  its  own  net  earnings 
was  not  a  valuable  consideration  for  its  assign- 
ment to  him.  If  these  contracts  were  executory, 
a  court  of  equity  would  not  interpose  to  enforce 
them. 

Dorseyv.  Paekwood,  18  How.,  126;  Oale  v. 
Areher,  42  Barb.,  320;  1  Story,  Eq.  Jur.,  sees. 
289,  742,  789,  775,  793,  and  authorities  referred 
to. 

Nelson,  by  these  instruments,  does  in  fact 
mortgage  or  re-assign  these  two  hundred  four 
shares  of  stock  to  Pepper,  subject  to  be  defeated 
by  the  payment  of  the  quarterly  dividends  there- 
on, on  the  debt  until  paid.  They  were  certain- 
ly intended  to  be  and  were  chattel  mortmges 
on  the  stock.  Such  stock,  by  the  laws  of  Ten- 
nessee, is  personal  property.  Code  of  Tenn., 
18.')8,  sec.  1487. 

By  the  failure  of  Nelson  to  perform  the  con- 
ditions of  the  mortgage,  the  mortgagee  acquired 
an  absolute  title  to  the  stock.     "This  is  well 

*  [Head  notes  bjr  Jfr.  JiuAUx  Bbasuit.I 
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eatabliahed  to  be  the  legal  effect  of  s  mortgige 
of  personal  property." 

Langdort,  v.  BuM,  9  Wend. .  80;  12  Woid..  61 ; 
2  HUl.  Mort. ,  635,  636 ;  Ba/rfiOd  r.  Gole,  4  Sneed, 
465. 

Upon  the  failure  of  Nebon  to  fulfill  tab  ooa- 
tracts,  if  he  possessed  any  right  or  inteteit  in 
this  stock,  it  was  certainly  onfy  a  right  in  equity 
to  redeem  the  stock. 

But  the  right  of  redemption  ariae*  from  the 
payment  or  tender  of  payment  of  the  debt 
Here  the  appellees  still  retained  the  $8,672  of 
dividends  received  on  this  stock,  witboat  pqr- 
ment  or  tender  to  the  appellant  of  that  sum,  or 
of  any  portion  of  the  debts.  The  claim  aet  np 
is  against  equity  and  good  conscience. 

While  the  appellant  insists  that,  in  ttae  cms 
presented  b^  the  bill,  answer,  admitted  tacti 
and  depositions,  without  reference  to  the  pio- 
ceedin^  between  the  parties  before  the  Civil 
Commission  at  Memphis,  the  appellees  are  aot 
entitled  to  relief  in  a  court  of  rauity.  and  are 
not  entitled  to  relief  upon  the  facts  stated  in 
the  bill,  he  presents  the  record  of  that  tribunal 
as  a  perfect  and  complete  bar  to  the  relief 
claimed  by  the  bill. 

Nor  is  there  a  question  that  this  Civil  CSom- 
mission,  as  organized,  with  Judges,  recorder  and 
Marshal,  duly  sworn  and  qualifled,was,  in  fact, 
a  court  of  Justice. 

That  a  military  conmiander  in  a  oonquend 
district,  in  which  the  civil  authorit;^  is  over- 
thrown or  suspended,  may,  to  aid  him  in  ttae 
protection  of  private  rights  and  to  preserve  civil 
order,  establish  courts  of  justice  and  other 
agencies  of  civil  government,  is  scarcely  open 
to  discussion. 

The  validity  of  the  proceedings  of  such  tri- 
bunals, established  by  military  power,  is  ws- 
tained  by  Uie  writers  on  international  ikw,  and 
by  an  unbroken  series  of  decLuons  in  ttae  court* 
of  the  United  States. 

Jecker  v.  Montgomery,  18  How.,  4i>8;  Oromy. 
Harrieon,  16  How.,  IM;  Leiteiudotfer  v.  WeU, 
80  How.,  176(61  U.  8.,  XV.,  891);  Mefermat 
V.  Porter,  S.  C.  of  Tenn.,  9  Am.  Law  Reg.  (N. 
S.),  41;  Butlec^e  v.  Fogg,  8  Cold..  554;  XU 
Orapethot  v.  Wallentein  (ante,  651). 

Metgr».  P.  PhiUipa.  KortrecJU,  and  Craft, 
for  appellees: 

The  law  on  this  subject  is  well  establialied. 
The  mortgage  may  be  more  than  a  lien.  The 
title  on  forfeiture  ma^  vest  in  the  noortgagee; 
but,  nevertheless,  it  is  held  by  him  merely  at 
security  for  a  debt. 

Gonard  r.Jn».Oo.,l  Pet. , 441 :  Ths Hamftt*, 
5  Wall.,  874  (78  U.  8.,  XVIIL,  661). 

Notwithstanding  that,  by  the  forfeituie,  M» 
title  at  law  became  absolute  in  ttae  mortgagee, 
who  then  had  the  right  to  reduce  it  into  paests- 
sion,  yet  in  equity  uie  mortgagor  even  of  per- 
sonal property  had  still  the  right  to  redeem. 
This  was  considered  as  well  settled,  in  ttae  opis- 
ion  delivered  bv  Judge  Nelson  in  ttae  case  of 
PMehen  v.  Pii^,  12  Wend..  62;  Huf<MM  v. 
King,  I  Wall.,  68  (68  U,  8..  XVIL.  «6); 
Story,  Eq.,  sec.  1081;  Clark  v.  fiqf6t(ni  (Mfe. 
354). 
The  same  principles  are  maintained  in  £■- 

Sland,  as  will  be  seen  by  reference  to  8  Pow. 
lort.,  968. 

There  is,  however,  this  difference  beiwera 
mortgages  of  real  and  personal  property:     la 
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the  fonner,  the  rig^t  to  redeem  can  only  be 
forecloeed  by  a  proceeding  in  equity.  In  the 
Utter,  UiiB  right  may  be  extlDguisned  by  a  sale, 
unaided  by  me  court. 

But  to  make  this  sale  eflective,  it  is  absolutely 
eaaential  that  due  notice  of  time,  place,  etc.,  be 
given  to  the  mortgagor. 

2  Story,  Eq.,  sec.  1081;  PatOen  y.  Pierce,  12 
Wend.,  68:  Charter  v.  Steven*.  8  Den.,  85; 
Mtrtr.  Ten  Bgek,  2  Johns.  Ch.,  100;  4  Kent, 
Com.,  189. 

But  failing  to  make  good  his  title  to  the  stock, 
by  virtue  of  the  default,  he  claims  title  under  a 
decree  in  a  foreclosure  suit,  filed  bv  him  before 
a  Civil  Commisrion,  organized  under  the  orders 
of  a  brigadier-gmeral,  for  the  District  of  Mem- 
phis, Apr.  25,  1868. 

This  title  we  assail  on  the  ground:  first,  that 
the  court  had  no  jurisdiction  of  the  cause. 

In  the  case  of  The  Orapeehot  (onto,  601;  the 
court  held,  that  the  power  to  appoint  such  a 
court  while  occupying  the  territo^  of  the  bel- 
ligerent was  vested  in  the  President,  as  Com- 
mander-in-Chief intrusted,  as  such,  with  the  di- 
rection of  the  military  force  by  which  the  occu- 
pation is  held. 

The  position  maintained  bv  defendant  goes 
far  beyond  this.  He  contends  that  it  is  suffi- 
cient if  the  court  be  authorized  by  military 
power,  and  says  he  is  sustained  in  Uiis  by  an 
unbroken  series  of  decisions. 

The  case  of  Jecker  y.  Montgomery,  18  How. , 
SIS,  involved  the  validity  of  the  decree  of  a  prize 
ooint  established  at  Monterey.  Taney,  CA.  </!, 
held  that,  notwithstanding  the  order  of  the  Pres- 
ident established  the  court,  its  decrees  were  in- 
valid, as  no  such  authority  could  be  conferred 
in  prize  causes. 

In  Orou  V.  Harrieon,  16  How.,  180,  the  opin- 
ion expressly  states  that  authority  was  given 
\ty  the  Executive  to  the  Commander-in-Chief, 
on  that  station,  to  establish  port  regulations  and 
regulate  import  duties. 

In  LeOenedorfery.  WM,  20  How.,  176  (61 
U.  8.,  XV.,  891),  it  isstated  that  Kearney  acted 
under  the  sanction  and  authority  of  the  United 
States;  and  the  head  note  states  the  case  thus; 
"The  Executive  authority  of  the  United  States 
properly  established  a  provisional  government, 
which  ordained  laws  and  instituted  a  judicial 
■ystem,  etc." 

These  constitute  the  unbroken  series  of  decis- 
ions, relied  on  by  appellant  to  show  that  any 
oflScer,  however  subordinate  his  rank,  when  in 
the  exercise  of  a  military  command  during  the 
late  civil  war,  had  authority  to  establish  courts 
With  full  civil,  as  well  as  criminal  jurisdiction. 

Admitting  that  this  commission  had  jurisdic- 
tion of  the  subject-matter,  we  yet  maintain  the 
invalidity  of  the  decree,  on  the  ground  that 
Xelson,  the  defendant,  was  never  served  with 
ptxsess  and  could  not,  under  the  circumstances, 
be  made  a  party  to  the  suit. 

The  law  of  nations,  the  Acts  of  Congress, 
nav,  the  direct  command  of  this  "military  pow- 
er" itself  forbade  Nelson  from  appearing,  even 
if  accident  had  brought  the  publication  to  his 
notice.  The  law  cannot  create  a  default  when 
the  law  forbids  a  performance. 

air  Alexander  Don't  case,  6  CI.  &  F.,  21;  Ina. 
Oo.  V.  HaU,  16  Am.  L.  R.,  606. 

In  a  very  recent  case  Judge  Blatchford  con- 
siders very  fully  the  whole  subject  and  says: 
SeelO  Walu 


"The  object  of  the  notice  must  be  held  to  have 
been  given  to  apprise  the  debtors.  If  the  pre- 
sumption be  that  they  did  not  see  it  because,  by 
reason  of  hostilites  it  could  not  reach  them,  it 
would  be  a  fraud  on  them  to  uphold  a  sale 
made  on  a  notice  so  given." 

See,  Ouyler  v.  FerrM,  decided  in  Georgia,  8 
Am.  L.  Reg.  (N.  8.),  100. 

Mr.  JutUee  Bradley  delivered  the  opinion 
of  the  court: 

Thompson  Dean,  of  Cincinnati,  prior  to  the 
breaking  out  of  the  late  rebellion,  was  the  own- 
er of  a  large  amount  of  capital  stock  in  the 
Memphis  Gas  Light  Company,  a  corporation  of 
Tennessee,  located  and  doing  business  at  Mem- 
phis in  that  State.  In  May,  1861,  he  transferred 
his  entire  stock  to  James  H.  Pepper,  secre- 
tary of  the  company,  to  enable  him  (Pepper), 
to  make  some  disposition  of  it  in  view  or  ap- 
proaching hostilities.  On  the  11th  day  of  June, 
1861,  Pepper  sold  and  transferred  fifty  shares 
of  (100  each,  to  Thomas  A.  Nelson,  then  of 
Memphis,  at  par,  receiving,  for  the  considera- 
tion. Nelson's  note  under  seal,  dated  June  11th 
1861,  whereby  he  promised  to  pay  to  the  order 
of  Pepper,  $6,000,  with  interest  at  six  per  cent, 
per  annum,  out  of  the  net  receipts  of  earnings 
m  the  sum  of  $5,000  of  the  capital  stock  of  the 
company,  payable  in  quarterly  installments,  the 
interest  being  first  paid  and  the  balance  of  said 
net  receipts  wen  to  be  applied  on  the  principal, 
which  installments  should  amount  to  such  sum 
of  money  as  should  be  equal  to  the  quarterly 
net  receipts  of  earnings  on  $5,000  of  the 
capital  stock  of  the  company.  It  was  further 
expressed  in  the  note,  that  it  was  given  for  the 
purchase  money  of  $6,000  of  the  capital  stock 
of  the  company,  sold  and  transferred  to  Nel- 
son by  Pepper,  and  that  if  Nelson  failed  to  pay 
any  of  the  installments  quarterly  as  aforesaid, 
after  the  receipt  by  the  company  of  said  net 
earnings,  then  the  full  sum  of  $5,000,  with 
interest,  lees  interest  and  installments  paid, 
should  become  due  and  payable. 

To  secure  the  payment  of  this  note.  Nelson  on 
the  same  day  executed  to  Pepper  a  paper  in  the 
ordinary  form  of  a  mortgage,  conveying  to 
Pepper,  his  heirs  and  assigns,  the  following  real 
and  personal  property,  viz. :  so  mucn  of  Nel- 
son's individual  interest,  right,  title  and  estate 
in  the  property  and  premises  of  and  belonging 
to  the  Memphis  Oas  Light  Company  as  should 
be  represented  by  and  equal  to  $6,000  of  cap- 
ital stock  of  said  company  at  par,  then  describ- 
ing the  real  and  personal  property  which  the 
company  owned,  being  gas  works  and  other 
property  in  Memphis,  concluding  with  the 
usual  condition,  to  be  void  on  the  pavment  of  the 
note  according  to  the  tenor  and  effect  thereof. 
This  mortgage  was  duly  acknowledged  and  re- 
corded in  the  registry  of  mortgages  for  Shelby 
County.  On  the  20th  day  of  July.  1861,  Pep- 
per sold  and  transferred  to  Nelson,  one  hun- 
dred fi  f  ty-f  our  addi  tional  shares  of  said  company 
at  the  par  value  of  $16,400,  and  received  a 
similar  note  and  mortgage  for  the  consideration 
thereof.  It  appears  from  the  evidence  in  the 
case,  that  Pepper  sold  this  stock  to  Nelson,  and 
the  remainder  of  Dean's  stock  to  other  persons, 
when  he  did  under  apprehension  that  it  would 
be  confiscated  by  the  Confederate  authorities, 
as  was  tttreatened  to  tw  done,  and  from  a  de- 
Digitized  by  VjOOQIC 


168-m 


SUTBVMZ  COUBT  OF  THX  TJlTITED  StATSB. 


Dec.  Tnor, 


gire  to  leave  Memphis  for  his  own  personal 
safety.  But  Nelson  swears  that  he  made  the 
purchase  of  the  stock  in  good  faith,  and  he  re- 
ceived it  without  any  trust  or  pledge  for  its 
return. 

The  war  soon  began  to  rage  with  severity, 
and  all  intercourse  between  the  States  in  rebell- 
ion (including  Tennessee)  and  the  other  States 
of  the  Union,  was  not  only  interrupted,  but 
was  prohibited  by°  President  Lincoln's  Proc- 
lamation of  August  16,  1861,  made  in  pursu- 
ance of  the  Act  of  Congress  of  the  18th  July 
previous. 

Nelson  continued  to  reside  at  Memphis,  with- 
in the  Confederate  lines,  and  receive  the  regu- 
lar qua{terly  dividend  on  two  hundred  four 
shares  of  stocic,  but  did  not  and  could  not  make 
any  payment  to  Pepper  or  to  Dean,  to  whom 
Pepper  assigned  the  notes  and  motteages,  thay 
both  being  within  the  Union  lines.  The  amount 
of  dividends  thus  received  by  Nelson  was 
18,679. 

On  the  1st  of  June,  1863,  Nelson  transferred 
one  hundred  ninety-four  shares  of  the  stock  to 
his  wife,  having  previously  transferred  ten 
shares  to  May.  Both  transfers  were  without 
consideration,  except  that  the  object  of  the 
transfer  to  May  was  to  make  him  a  director, 
and  the  professed  object  of  the  transfer  to  Nel- 
son's wife  was,  to  make  her  a  separate  provis- 
ion for  maintenance. 

On  the  6th  of  June,  1863,  the  Federal  forces 
entered  the  City  of  Memphis  and  held  military 
possession  of  that  part  of  Tennessee  until  the 
close  of  the  war.  Dean  visited  Memphis  dur- 
ing the  summer  and  fall  of  1863,  and  saw  Nel- 
son there,  who  failed  to  make  any  payment  on 
the  notes.  Nelson  swears  that  Dean  refused  to 
receive  any  payment,  alleging  that  the  stock 
was  absolutely  forfeited  bv  the  failure  to  pay. 
Dean  swears  that  he  askea  Nelson  what  he  pro- 
posed to  do  about  the  payment  of  the  net  earn- 
ings which  he  had  received,  and  that  Nelson 
answered  that  he  was  not  disposed  to  pay  it, 
because  he  might  have  to  pay  it  again  to  the 
Confederate  Oovemment.  From  the  evidence 
in  the  case  (the  testimony  of  Fitch),  we  are  in- 
clined to  believe  that  this  ground  was  assumed 
by  Nelson,  and  that  he  did  not  make  an  un- 
equivocal tender  of  the  money  due;  and  while 
it  is  proltably  true  that  Dean  insisted  that  the 
stock  was  forfeited,  we  are  not  satisfied  that 
his  conduct  was  such  as  to  obviate  the  neces- 
sity of  a  tender  by  Nelson,  if  the  latter  wished 
to  prevent  the  principal  from  becoming  due. 
At  that  time  Nelson  was  allowed  to  remain  peace- 
ably within  the  Union  lines  and  there  was  no 
reason  why  he  should  not  have  paid  the  money 
to  Dean. 

On  the  6th  of  April,  1868,  Nelson  with  his 
family  was  ordered  to  remove  south  of  the  lines 
of  the  United  States  forces,  and  not  to  return. 
This  order  was  made  in  retaliation  for  some  out- 
rages comitted  by  guerrillas  in  the  vicinity.  In 
pursuance  of  it.  Nelson  and  his  family  removed 
within  the  Confederate  lines,  and  remained 
therein  during  the  remainder  of  the  war;  and 
was  not  permitted  to  reenter  Memphis,  al- 
though Nelson  ac  one  time  requested  permis- 
sion to  do  so.  The  other  complainant,  May, 
was  within  the  Confederate  lines  during  the 
entire  contest. 

On  the  3»th  of  April,  1868,  General  Yeatch, 
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then  commanding  the  MUitary  District  of  Ifem- 
phis,  by  a  special  order  established  and  orgao- 
tzed  a  Court  of  Civil  Commission  for  the  hear- 
ing and  determination  of  all  complaints  iiad 
smts  instituted  by  loyal  citizens  for  tbe  coDce- 
don  of  debts,  enforcement  of  contracts,  pre- 
vention of  frauds,  recovery  of  the  possession  of 
property  and,  generally,  to  do  whatever  can  be 
done  by  a  court  deriving  its  powers  from  mili- 
tary authority.  Before  this  Coartof  Civil  Com- 
mission, on  the  first  day  of  September,  186S, 
Dean  filed  a  petition  for  the  foredosaie  and 
sale  of  the  two  hundred  four  ^ares  of  tto^  ' 
in  order  to  raise  the  amount  due  on  the  note.  ' 
The  present  appellees.  Nelson  and  wife  and  May, 
were  made  defendants,  but  were  returned 
"Not  found,"  and  publication  of  notice  to  them 
to  appear  was  made,  in  accordance  with  the 
laws  of  Tennessee  existing  prior  to  the  rebdl- 
ion.  No  appearance  being  effected,  a  decree 
was  made,  execution  issued,  and  the  stodc  was 
sold  by  the  Marehal  on  the  33d  day  of  Octobier, 
1868,  to  one  Hanlin,  and  was  subaeqnentlj 
transferred  to  him  on  the  books  of  the  oon- 
pany  by  the  secretary,  pursuant  to  an  order  of 
the  Civil  Commission.  Hanlin  immediatelT 
transferred  the  stock  to  Dean.  Prom  that  period 
to  the  institution  of  this  suit.  Dean  drew  the 
dividends  on  the  stock. 

The  appellees  filed  the  bill  in  this  case  ia 
June,  1865,  praying,  in  substance.that  the  stock 
might  be  decreed  to  belong  to  them,  and  tiist 
Dean  might  account  for  all  the  dividend*  re- 
ceived by  him,  to  be  applied  to  the  payment  of 
the  notes,  etc.,  and  for  general  relief.  • 

The  appellant,  defendant  below,  in  his  is- 
swer  sets  up  and  insists  upon  two  grounds  of 
defense:  First.  The  forfeiture  of  the  condi- 
tion of  the  mortgage  which,  under  the  circom- 
stances  of  the  case,  and  from  the  unconsdoa- 
able  nature  of  the  transaction,  he  insists  should 
be  held  to  be  an  absolute  forfeiture  without 
benefit  of  redemption ;  in  other  words,  that  the 
instrument  should  be  regarded  as  a  conditioosl 
assignment  or  transfer,  and  not  as  a  mortcate- 
Second.  The  defendant  sets  up  the  proceedinip 
before  the  Civil  Commission,  by  which,  as  be 
contends,  even  if  the  instrument  were  a  n»)rt- 
gage,  all  equitv  of  redemption  in  the  stock  w 
foreclosed.  The  appellees,  on  the  contrary,  ia- 
sist  that  the  paper  was  a  mere  mortga^ ;  that  tbe 
condition  in  the  note  making  the  pnntHpal  doe 
if  the  installments  were  not  regularly  paid,  wm 
in  the  nature  of  a  penalty  and  shouhl  not  hsTc 
been  enforced  in  an  equitable  proceeding:  thtt 
the  court  or  Civil  Commission  was  illegal  sad 
without  authority;  that  it  never  lud  any  joiii- 
diction  of  the  person  of  the  appellant,  nor  cf 
the  property  attempted  to  be  forecloaed;  tlal 
the  existence  of  the  war  and  the  residence  of 
the  appellees  within  the  Confederate  lines  for- 
bade any  legal  proceeding  against  them  mtbeir 
property ;  that  inerefore,  they  have  been  illetil- 
ly  dispossessed  of  the  latter,  and  are  entitlea  lo 
have  It  restored  to  them  without  condition;  sad 
finally,  that  the  appellant  is  accountable  to  tb^ 
for  the  dividends  received  by  him,  to  Ik  crediad 
on  the  notes. 

In  determining  the  questions  raised  by  tbii 
record,  the  court  Is  of  opinion  in  the  first  place, 
that  Dean  must  be  regarded  as  concluded  on 
the  question  of  the  sale  of  Ills  stock.  Had  tbe 
transaction  been  merely  an  agreement  for  a  mIc 
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upon  the  terms  on  which  the  sale  was  actually 
made,  and  this  a  bUI  by  the  vendees  for  a 
apeciflc  performance,  we  should  find  great  dif- 
ficulty in  distinguishing  this  case  from  tliat  of 
Bonqi  V.  Paeheood,  13  How.,  126.  But  here 
the  sue  was  actually  made,  and  the  stock  was 
actually  transferred  to  Nelson,  so  that,  in  the 
absence  of  fraud,  it  became  absolutely  his.  And 
in  support  of  the  bona  fldei  of  the  transaction , 
it  may  be  said,  that  in  view  of  all  the  contin- 
gencies of  the  situation,  the  arrangement  was 
at  the  time  an  advantageous  one  for  Dean,  At 
all  events,  he  chose,  on  the  whole,  to  acquiesce 
in  it,  and  in  his  bill  to  foreclose  the  stock,  pre- 
sented before  the  Civil  Commission,  be  makes 
n*  claim  but  that  of  holder  of  the  mortgt^e, 
aflarming  and  claiming  under  Kelson's  title 
throughout.  And  in  bis  answer  to  the  present 
bill  he  nowhere  hints  Uiat  Xelson  was  guilty  of 
any  bad  faith  in  the  transaction,  or  made  any 
agreement  to  hold  the  stock  for  him,  or  in  any 
other  way  than  as  a  bona  fide  purchaser  thereof. 
And  it  is  hardiv  correct  to  say  that  Nelson  in- 
curred no  obligation  in  the  transaction.  He 
agreed  to  pay  the  whole  amount  immediately 
in  case  of  fulure  to  pay  any  installment  after 
the  receipt  by  the  company  of  the  net  quarterly 
eaminga.  Aiid  this  condition  was  not  in  the 
nature  of  a  penalty,  as  surmised  by  the  appel- 
lees; but  was  of  the  substance  of  the  contract 
So  that,  on  failure  to  pay  or  tender  the  money 
received  by  him,  or  by  the  company,  on  account 
on  account  of  the  stock  purchased,  the  whole 
debt  became  due  and  payable  as  a  personal  ob- 
ligation of  Nelson. 

But,  at  all  events,  the  stock  was  actually  sold 
and  transferred,  and  became  the  property  of 
Nelson,  and  was  possessed  by  him.  The  con- 
tract was  an  executed  contract,  and  that  trans- 
action cannot  now  be  impeached. 

The  next  question  relates  to  the  character  of 
the  instrument  given  by  Nelson  to  Pepper  as 
aecuritjr  for  the  payment  of  his  notes.  Was  it 
a  conditional  sale,  or  was  it  a  mortgage?  On 
this  question  hardly  a  doubt  can  herald.  The 
court  is  asked  by  the  appellant,  under  the  cir- 
cumstances of  the  case,  which  the  appellant  as- 
serts to  have  been  unconscionable  on  Nelson's 
part,  to  consider  the  instrument  as  a  conditional 
conveyance  of  the  stock,  and  not  a  mortgage. 
But  the  court  lias  no  power  over  the  transaction 
to  make  it  other  than,  or  different  from,  what 
the  parties  themselves  made  it.  If  it  is  a  mort- 
gage, it  is  the  duty  of  the  court  to  declare  it  a 
mortgage;  and  if  it  is  a  mortgage,  it  has,  per- 
force, all  the  incidents  and  privileges  of  a  mort- 
gage; and  that  it  is  a  mortgage  there  is  no  room 
for  question.  The  principal  engagement  iscon- 
tained  in  the  note,  which  creates  a  debt  as  soon 
as  earnings  or  dividends  are  received.  The 
other  instrument  is  secondary,  and  is  intended 
as  security  for  the  payment  of  the  note.  The 
^pellee  himself,  in  his  proceedings  before  the 
C^vil  Commission,  treats  his  claim  as  a  debt,  and 
the  instrument  of  security  as  a  mortgtige.  He 
calls  it  a  mortgage ;  and  the  doctrine  of  ' '  once 
a  mortgage,  always  a  mortgage,"  applies  to  it. 

Then,  being  a  mortgage,  whether  of  real  or 
personal  property,  the  mortgagor  has  an  equity 
of  redemption,  unless  it  has  lieen  extinguisheci 
in  some  legal  way.  The  great  question  of  the 
cause  is,  whether  the  equity  of  redemption  lias 
been  extinguished. 
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It  is  unnecessary  to  decide  whether  the  mort- 
gage was  one  of  real  or  of  personal  estate,  or 
whether  it  was  a  legal  or  only  an  equitable 
mortgage.  As  no  attempt  has  lieen  made  to 
cut  on  the  equity  of  redemption,  in  any  other 
manner  tlianby  legal  proceedings,  the  question 
is  reduced  to  the  simple  one,  whether  those 
legal  proceedings  are  valid  and  effectual  for  the 
purpose. 

It  is  objected  that  the  court  or  Civil  Commis- 
sion was  not  legally  established;  but  it  is  not 
necessary  to  determine  that  question,  as  the 
proceedings  themselves  were  fatally  defective. 
The  defendants  in  the  proceedings  (the  appel- 
lees here)  were  within  the  Confederate  lines  at 
the  time,  and  it  was  unlawful  for  them  to  cross 
those  lines.  Two  of  them  had  lieen  expelled 
the  Union  lines  by  militaryauthority,  and  were 
not  permitted  to  return.  The  other,  Benjamin 
May,  had  never  left  the  Confederate  lines.  A 
notice  directed  to  them  and  published  in  a  news- 
paper was  a  mere  idle  form.  They  could  not 
lawfully  see  nor  oliey  it.  As  to  them,  the  pro- 
ceedings were  wholly  void  and  inoperative. 

This  leaves  the  equity  of  redemption  in  the 
mortgaged  property  unextinguished;  and  it  is, 
therefore,  the  right  of  the  appellees  to  re- 
deem it. 

_  In  the  opinion  of  the  court,  the  whole  prin- 
cipal and  Interest  of  the  notes  have  become  due 
and  payable,  and  a  redemption  and  re- transfer 
of  the  stock  should  be  decreed  only  on  condi- 
tion of  the  payment  of  principal  and  interest 
in  full,  after  giving  to  the  appellees  credit  for 
the  sums  received  by  the  appellant;  legal  inter- 
est on  each  side  to  be  allowed. 

The  decree  of  t/ie  Oireuit  Court,  thertfore, 
wtU  be  to  far  modified  that,  instead  of  requiring 
the  appellant  to  forthwith  transfer  the  stock,  as 
directed  in  the  decree,  he  be  decreed  to  transfer 
it  to  the  defendants,  Miriam  W.  Nelson  and 
lienjamin  May,  respectively,  as  therein  di- 
rected, upon  payment  by  the  appellees  to  the 
appellant  of  the  amount  which  shall  be  found 
to  be  due  to  him  on  the  said  two  notes,  after 
taking  and  stating  the  account  in  the  said  de- 
cree afterwards  directed ;  neither  party  to  re- 
cover costs  of  the  other  In  this  appeal. 

Cited— 11  Wall.,  689 :  17  Wall.,  ia» ;  18  Wall.,  110 ;  96 
XJ.  B.,  306;  3  Hughes, 388;  2  Wood,  41 ;  66  III.,  296,  £96; 
9  Kan.,  679;  11  Kan^  6U ;  66  Mo.,  447 ;  27  Ohio,  626; 
9  Am.  Bep.,  850  (36  Ind..  169);  26  Am.  Rep.,  234  (13 
Bush.,  544). 


E.  E.  DOWNHAM  a»d  HENRY  GREEN, 
Partners,  as  Downhak  &  Co.,  P^g'».  in 
Err., 

«. 

THE  CITY  COUNCIL  OP  ALEXANDRIA. 

(See  B.  C,  10  WaU.,  118-176.) 

Lieeni:  '  :r  /. :  ....'.V...,  U,,. ,  ,..y.'  uneonttitutional 
— ahat  jueHion  this  court  loiU  not  consider. 

Special  lloense  tax  Imposed  by  a  city  for  the  priv- 
llegre  of  aeUlaff,  In  casks,  beer  msQufaoturad  In  the 
State,  Is  not  obnoxious  to  the  Oonstltutlon. 

'This  court  will  not  consldera  question  which  the 
record  does  not  show  has  arisen,  nor  one  which  de- 
pends upon  the  construction  of  local  statutes  and 
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does  not  InvolTe  the  coDSideratlon  of  any  Act  of 
Congrreas  nor  any  provision  of  the  Constitution  of 
the  United  States. 

[No.  69.] 
Argtied  Nov.  S8,  1870.      Deeided  Dee.  6,  1870. 

F  ERROR  to  the  Fourth  Judicial  District  of 
the  State  of  Virnnla. 

Buit  was  brought  by  the  defendant  in  error, 
in  a  circuit  court  in  and  for  the  County  of  Al- 
exandria, to  collect  a  certain  license  fee  and  tax. 
Judgment  havine  been  given  for  the  plalntUI 
in  that  court,  and  upon  appeal  by  the  defend- 
ant, afflrroed  by  the  district  court  of  that  judi- 
cial district,  the  said  defendant  saed  out  tUs 
writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mestn.  Geo.  Wm.  Brent  and  C.W.Wat- 
tlest  for  plaintiff  in  error. 

Mr.  O.  Ii.  Smoot,  for  defendant  in  error. 

Mr.  Jiutice  Field  delivered  the  opinion  of 

the  court: 

An  ordinance  of  the  City  Council  of  Alexan- 
dria, Virginia,  passed  in  June,  1S67,  for  the 
purpose  of  raising  revenue  for  that  year,  im- 
posed a  license  tax  in  proportion  to  the  capital 
invested,  upon  all  merchants  commencing  bus- 
iness, and  a  tax  proportioned  to  their  sales.upon 
all  merchants  who  had  been  carrying  on  busi- 
ness for  one  ^ear,  prior  to  the  first  of  June. 
The  same  ordinance  also  imposed  a  special  li- 
cense tax  upon  commission  merchants  com- 
mencing business  and  a  tax  in  proportion  to  the 
commissions  received  upon  those  who  had  been 
doing  business  for  one  year  prior  to  the  first  of 
Juno.  The  ordinance  further  imposed  a  license 
tax  of  $200  on  all  agents  or  dealers  in  beer  or 
ale  by  the  cask,  not  manufactured  in  Alexan- 
dria, but  brought  there  for  sale. 

The  defendants  in  the  court  below,  the  plaint- 
iffs in  errorin  this  court,  were — at  the  commence- 
ment of  this  action,  in  August,  1 867,  and  had  been 
from  the  first  of  the  previous  June— conducting 
thebusinessof  liquor  merchants  and  commission 
merchants  in  Alexandria,  and  at  the  same  time 
had  been  dealing  on  commission  in  beer  and  ale 
by  the  cask,  which  was  not  manufactured  in 
the  City,  but  was  brought  there  for  sale.  They 
obtained,  as  required  by  the  ordinance,  a  license 
from  the  Mayor  of  the  City,  as  merclianls  and 
commiBsion  merchants  for  the  year  ending  June 
Ist,  1868,  and  paid  the  liquor  tax;  but  they  did 
not  obtain  a  license  to  deal  in  beer  and  ale  by  the 
cask, which  were  not  manufactured  in  Alexan- 
dria, but  were  brought  there  for  sale;  nor  did 
they  pay  the  tax  of  f200  required  by  the  ordi- 
nance for  such  license.  It  was  to  recover  the 
latter  sum  that  the  present  action  was  brought. 
It  was  submitted  to  the  Circuit  Court  of  Alex- 
andria County,  upon  an  agreed  statement  of 
facts,  the  parties  waiving  all  matters  of  form 
and  pleading,  and  expressing  a  desire  to  pre- 
sent for  the  decision  of  the  court  two  ques- 
tions. 

1.  Whether  the  City  Council  of  Alexandria 
had  exceeded  its  authority  in  imposing  the  tax 
upon  dealers  in  foreign  ale  or  beer. 

2.  Whether  the  license  of  the  defendants,  as 
merchants  and  commission  merchants,  author 
ized  them  to  deal  in  ale  and  beer  by  the  cask, 
which  was  not  manufactured  in  Alexandna 
but  brought  there  for  sale,  when  the  ordinance 
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imposed  a  specific  license  tax  upon  this  perticu- 
lar  branch  of  the  trade. 

The  circuit  court  garejadgment  for  the  (Mj 
and  the  district  court  affirmed  the  judgment, 
and  this  latter  court  being  the  hi{[hest  court  of 
law  of  the  State,  in  which  a  dedaion  could  be 
had,  the  case  was  brought  here  for  renew. 

It  was  contended  in  the  court  below,  by  lbs 
defendant's  counsel,  and  it  is  urged  here  by 
them,  that  the  ordinance,  in  the  imposition  of 
a  tax  upon  dealers  in  beer  or  ale  by  the  cask, 
when  not  manufactured  in  the  Citv  of  Alexan- 
dria, but  brought  there  for  sale,  is  in  oonfliet 
with  that  clause  of  the  Constitution  which  de-' 
clares  that  "  Congress  shall  have  power  to  reg- 
ulate commerce  with  foreign  naticna,  aul 
among  the  several  States,"  and  the  clause  which 
declares  that  "  The  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immnnitiei 
of  citizens  of  the  several  States." 

The  argument  of  counsel  proceeds  upon  the 
supposition  that  the  beer  and  ale  in  whidi  the 
defendants  dealt  was  manufactured  either  in  a 
foreign  country  or  in  another  St&ie  of  Uie 
Union;  but  there  is  nothing  in  the  record  to 
warrant  the  supposition.  The  first  queatioa 
that  the  parties  desired  to  present  in  the  agreed 
statement  is  not,  in  truth,  raised  by  the  fads 
admitted.  It  is  not  alleged  in  the  atsttemeat 
that  the  defendants  were  dealers  in  "  fanaga 
lieer  or  ale,"  or  even  in  beer  oralemAnufactared 
without  the  State  of  Vir]^nia.  It  isonly  alleged 
that  thev  were  dealers  m  beer  and  ale  by  the 
cade,  which  was  not  manufactured  in  the  City 
of  Alexandria.  For  anything  which  appears, 
the  beer  and  ale  in  whic^  they  dealt  may  have 
been  manufactured  in  other  parts  of  the  State. 
If  manufactured  within  the  State,  the  exaction 
of  the  special  license  tax  for  the  priTilfse  of 
selling  them  in  casks  in  Alexandria,  would  not, 
of  course,  be  obnoxious  to  either  c^Auae  of  the 
Constitution  cited.  In  that  case  it  would  not 
intefere  with  any  regulation  of  commerce  with 
foreign  nations,  or  Mtween  the  Stales,  or  with 
any  authority  to  make  regulations  for  sneh 
commerce.  Nor  would  it,  in  that  case,  impair 
any  privileges  or  immunities  of  citizens  of  otiur 
States,  who,  equally  with  citizens  of  Virginia, 
and  upon  the  same  terms,  could  deal  in  the 
City  of  Alexandria  in  similar  goods.  It  is  only 
equality  of  privileges  and  immunities  between 
citizens  of  different  States  that  the  Constitu- 
tion guaranties. 

The  defendants  have,  in  fact,  presented  for 
our  consideration,  a  po^ble  but  not  an  actoal 
question,  one  which  may  hereafter  ariae  under 
the  ordinance,  but  which  has  not  arisen  as  yet; 
at  least  the  record  does  not  aver. any  ncu 
which  show  that  it  has  arisen  and  we  cannot 
ndulge  in  presumptions  tosupply  the  omiasiaH 
of  material  averments. 

The  second  question  presented  in  the  state- 
ment, depends  for  its  solution  upon  the  con- 
struction of  local  statutes,  and  does  not  involve 
the  consideration  of  any  Act  of  Congress,  or 
any  provision  of  the  Constitution  of  the  United 
States. 

We  are  of  opinion  that  no  question  is  raised 
by  the  record  which  thu;  court  can  consider 
under  the  25th  section  of  the  Judiciary  Act,  and 
the  writ  of  error  must,  therefore,  he  diaraisaed. 

And  tiitio  ordered. 

77  U.S. 
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JOSEPH  A.  COOPER,  Plff.  in  Birr.. 

V. 

ROBERT  REYNOLDS'  LESSEE. 

Oee  8.  C,  10  Wall.,  OOO^a.) 

Judgmtnt  m  eeidenee—juriidietion,  A«w  otOained 
— <»  tUtae)an«nt  eatei — dtfeetite  affidavit — 
wrU  and  Uivy  etttntial  tojuriidietion. 

A  court  cannot  dlsrtsard  a  judgment  In  another 
Bultcrlven  in  evidence  before  It,  or  refuse  to  {rive 
it  effeoton  any  other  crround  than  a  want  of  Jurla- 
diotlon  In  the  court  which  rendered  It. 
'  JuTiadlctlon  of  the  person  la  obtained  by  the  serv- 
ice of  process,  or  by  the  voluntary  appearance  of 
the  party  In  theprogreas  of  the  cause. 

Jurlsdiotlon  of  the  res  Is  obtained  by  a  seizure  un- 
der process  of  the  court,  whereby  It  is  held  to  abide 
•uch  order  as  the  court  may  make  concerning  It. 

In  attachtnent  cases,  the  levy  of  the  writ  of  at- 
tachment on  the  property  Is  the  one  essential  r»- 
qulslte  to  iurisdiction.  - 

Thouffb  the  alBdavlt  preliminary  to  lasutns  the 
writ  may  be  defective,  that  cannot  deprive  the 
court  of  the  jurisdiction  acquired  by  the  writ  levied 
upon  defendant's'  property. 

when  the  writ  has  been  usued,  and  the  property 
seized,  condemned  and  sold,  this  court  cannot  hold 
that  the  court  below  bad  no  Jurisdiction  for  want 
of  a  sufficient  publication  of  notice. 

Where  there  is  a  sufficient  writ  and  levy,  a  Judg- 
ment of  the  court,  a  sale  and  sherilTs  deed,  they 
must  be  held  valid,  when  given  in  evidence  in  an- 
other action, 

fNo.  87.J 
Argued  Nov.  16,  1870.      Decided  Dee.  6.  1870. 

rl  ERROR  to  the  Circuit  Court  of  Uie  United 
States  for  Uie  Eastern  District  of  Tennessee. 

This  case  arose  upon  an  ejectment  suit 
brougtit  in  the  court  below,  by  the  defendant 
in  error.  Judgment  having  been  given  in  favor  of 
the  plaintiff  oy  that  court,  the  defendant  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Meur*.  Thot.  A.  B.  Neiton  and  Horace 
Mayiuurd*  for  plaintiff  in  error: 

His  Honor  erred  in  instructing  the  jury  that 
"There  was  no  authority  for  the  rendition  of 
said  judgment,  and  that  the  levy  of  the  attach- 
ment, the  judgment  of  the  court,  and  the  sale 
by  the  sheriff,  were  utterly  null  and  void  "  and 
that  the  sheriff's  deed  conveyed  no  title. 

The  Supreme  Court  of  Tennessee  has  always 
recognized  the  distinction  between  process 
which  is  irregular  and  voidable  and  that  wliich 
is  absolutely  void  for  want  of  jurisdiction. 

i8(«Mn«9nv.  lfeZ>an,  S  Humph.,  832;  Leev. 
Orouna,  6  Humph.,  281;  Beami  v.  McNaU,  9 
Humph.,  643:  mheridge  v.  Bimvrdt,  1  Swan, 
426;  Maton  v.  Vanee,  1  Sneed,  178. 

It  has  been  repeatedly  decided  that  a  judg- 
ment which  is  not  void  upon  its  face,  cannot  be 
collaterally  attacked; 

Britain -v.  Oowen.  S  Humph.,  816;  Thaeker 
▼.  (Jhambert,  6  Humph.,  818;  Hall  v.  H^y,  6 
Humph.,  444. 

If  the  court  rendering  the  decree  had  juris- 
diction of  the  subject-matter  and  peison,  the 
same  will  not  be  held  void  when  collaterally  at- 
tacked, although  the  proceedings  were  irregular 
and  erroneous  and  reversible  on  appeal  or  error 

Oreentaw  v.  Kemahan,  4  Sneed,  871 ;  Kelley 
v.  Mi2e,  8  Sneed,  69;  Pineon  v.  Ivey,  1  Yerg., 
286;  Kirklan  v.  Brown,  4  Humph.,  174. 

Under  the  Code  (sec.  4226)  the  Circuit  Courts 
of  Tennessee  are  courts  of  general  jurisdiction. 
By  sees.  2746  and  2816,  they  have  juristiction 
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of  actions  of  tort  by  summons,  which  may  be 
aided  by  the  ancillary  attachment  under  the  sec- 
tions alMve  referred  to.  In  Tipton  v.  Harrit, 
Peck,  424,  It  was  long  since  decided  that  every 
court  of  superior  jurisdiction  is  the  judge  of  its 
own  authority  under  the  eeneral  law,  and  that 
the  jurisdiction  does  not  depend  upon  incipient 

Erocees  or  publication,  but  upon  the  general 
Lw.  In  MatiAeiet  v.  Weedtn,4  Yerg., 166,  it  was 
held  that  a  court  of  general  jurisdiction  is  to  be 
presumed  to  have  acted  correctly,  and  the  bur- 
den of  showing  the  contrary  Is  upon  him  who 
alleges  it. 

Mr.  J.  W.  Moore,  for  defendant  in  error: 

The  Supreme  Court  of  the  State  of  Teni^essee 
in  the  case  of  WocdfoXk  v.  WhOwnih,,  6  Cold., 
661,  says: 

"  An  auziliaiT  writ  of  attachment  is  void, 
unless  it  is  stated  in  the  affidavit  and  alleged  in 
the  attachment  that  a  suit  has  l>een  brought  by 
the  plaintiff  against  the  defendant,  the  nature 
thereof,  the  tribunal  in  which  it  la  depending, 
the  amount  of  damages  laid  in  the  action,  and 
that  the  cause  of  the  action  is  just." 

This  decision  is  but  a  repetition  of  the  same 
construction  which  that  court  has  invariably 
given  to  the  attachment  laws  of  the  State,  as 
will  be  seen  by  the  cases  cited,  to  wit: 

Thompton  v.  Carper,  11  Humph.,  642;  Jfor- 
rie  V.  Davii.  4  Sneed,  452;  SrrMk  v.  FotAtr,  3 
Cold.,  140;  Hayne»  v.  OaiM.  2  Head.,  698. 

Not  only  were  the  proceedings  by  attach- 
ment in  this  case  fatally  defective  for  want  of  a 
proper  affidavit,  but  there  was  no  personal  serv- 
ice on  the  defendant,  Reynolds  (the  appellee), 
not  even  by  an  order  of  publication. 

Mr.  Juttiee  UlUer  delivered  the  opinion  of 
the  court: 

On  the  trial  of  this  action  of  ejectment  in  the 
circuit  court,  it  was  admitted  that  the  plaintiff, 
Revnolds,  had  title  to  the  land  in  controversy, 
unless  it  had  been  devested  by  certain  judicial 
proceedings  under  which  the  defendant, Cooper, 
asserted  title  and  held  the  possession. 

"The  record  of  these  proceedings,  which  were 
had  in  one  of  the  courts  of  the  State  of  Ten- 
nessee where  the  land  was  situated,  was  intro- 
duced in  evidence,  and  the  court  instructed  the 
jury  that  they  were  null  and  void  for  want  of 
junsdiction,  and  a  verdict  and  judgment  was 
rendered  for  the  plaintiff,  Reynolds. 

The  only  question  which  we  are  to  decide  is, 
whether  this  instruction  of  the  court  was  ri^ht. 

The  proceeding  under  which  Cooper  claims 
title  was  an  action  of  trespass  brought  bv 
Brownlow  against  Reynolds  and  other  defend- 
ants, in  which  a  writ  of  attachment  was  issued 
at  the  same  time  that  the  writ  of  summons  was, 
and  was  levied  upon  the  land  which  is  sought 
to  be  recovered  in  the  present  suit.  The  case 
proceeded  to  judgment,  which  was  for  $26,000, 
and  by  that  judgment  the  land  attached  was 
ordered  to  be  sold,  and  afterwards,  under  a 
venditioni  «!mma»,  the  sheriff  did  sell  It,  and 
made  a  deed  to  Cooper,  as  directed  by  Brown- 
low,  the  purchaser. 

Cooper  was  put  in  possession  of  the  land  by 
a  writ  In  the  nature  of  a  writ  of  habere  fadat, 
issued  from  the  same  court  in  the  same  proceed- 
ing, and  has  held  it  under  these  proceedings 
ever  since. 

No  process  was  ever  served  on  Reynolds,  nor 
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-was  there  any  appearaDce  for  him  at  any  stage 
of  the  proceedings. 

The  objections  taken  to  the  proceeding  on 
attachment  are:  1.  Tliat  by  the  law  of  Tennes- 
see the  attachment  could  not  be  issued  at  the 
beginning  of  the  suit  where  the  action  was  eae 
dmeto,  but  could  only  be  issued  after  suit  com- 
menced. 2.  That  the  affidavit  was  defective.  3. 
That  there  was  no  publication  of  notice,  as  re- 
quired by  the  statutes. 

The  question  of  the  conformity  of  these  pro- 
ceedings to  the  requirements  of  the  statutes  un- 
der which  they  were  had,  has  been  very  fully 
discussed  by  counsel,  and  if  we  were  sitting  here 
as  on  a  wnt  of  error  to  the  judgment  of  the 
state  court  under  which  the  land  was  sold,  we 
might  not  find  it  easy  to  affirm  or  reverse  the 
judgment  on  satisfactory  grounds,  notwith 
standing  the  abundant  citation  of  authorities 
from  the  Tennessee  courts.  But  we  occupy  no 
such  position.  The  record  of  this  case  is  intro- 
ducea  collaterally  as  evidence  of  title  in  another 
suit,  between  other  parties,  and  before  a  court 
which  has  no  jurisdiction  to  reverse  or  set  aside 
that  judgment,  however  erroneous  it  may  be. 
Nor  can  it  disregard  that  judgment,  or  refuse 
to  g^ve  it  effect,  on  any  other  ground  than  a 
want  of  jurisdiction  in  the  court  which  ren- 
dered it. 

It  is  of  no  avail,  therefore,  to  show  that  there 
are  errors  in  that  record,  unless  they  be  such  as 
prove  that  the  court  had  no  jurisdiction  of  the 
case,  or  that  the  judgment  rendered  was  beyond 
its  power.  This  principle  has  l>een  often  held 
by  this  court,  and  by  all  courts,  and  it  takes 
rank  as  an  axiom  of  the  law.  But  that  its  ap- 
plicability to  the  present  case  may  be  thoroughly 
understood,  reference  is  made  to  the  most  im 
portant  of  the  decided  cases  in  this  court  and 
m  the  Supreme  Court  of  Tennessee.  Kempe  v. 
Kennedy,  S  Cranch,  178;  Th/mwaton  v.  Tohme,  % 
Pet.,  157;  Voorhees  v.  Bk.  of  U.  8..  10  Pet.,449; 
Orignon  v.  Attor,  2  How. ,  819;  Harvey  v.  Tyler, 
a  Wall.,  828  [89  U.  8.,  XVII.,  8711;  Florentine 
T.  Barton,  2  Wall.,  210  [89 U.  S.,  XVIL,  7831; 
MeOoon  v.  SeaUt  [ante,  54Sh  Stetetuon  v.  Mc- 
Lean, 5  Humph.,  882;  Britain  v.  Cowen, 
Humph.,  816;  Lee  v.  Orossna.  8  Humph  ,  281; 
KOereaie  t.  Blythe,  Humph.,  878;  Beam*  v. 
Mema,  9  Humph.,  542;  MeGwooek  v.  BeU,  3 
Cold.,  512. 

It  is  necessary,  therefore,  in  the  present  case 
to  inquire,  whether  the  errors  alleged  aSect  the 
jurisdiction  of  the  court. 

It  is  as  easy  to  give  a  general  and  compre- 
bensive  deflnltlonof  the  word  "jurisdiction"  as 
it  is  difficult  to  determine,  in  special  cases,  the 
precise  conditions  on  which  the  right  to  exercise 
it  depends.  This  right  has  reference  to  the 
power  of  the  court  over  the  parties,  over  the 
subject-matter,  over  the  rei  or  property  in  con- 
test, and  to  the  authority  of  the  court  to  render 
the  judgment  or  decree  which  it  assumes  to 
make. 

By  jurisdiction  over  the  subject-matter  is 
meant  the  nature  of  the  cause  of  action  and  of 
the  relief  sought;  and  this  is  conferred  by  the 
sovereign  authority  which  organizes  the  court, 
and  is  to  be  sought  for  in  the  general  nature 
of  itspowers,or  in  authority  specially  conferred. 

Jurisdiction  of  the  person  is  obtained  by  the 
service  of  process,  or  by  the  voluntary  appear- 
ance of  the  party  in  the  progress  of  the  cause. 
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Jurisdiction  of  the  nw  is  obtained  by  a  sozttre 
under  process  of  the  court,  whereby  it  is  held 
to  abide  such  order  as  the  court  may  make  cod- 
cerning  it.  The  power  to  render  the  decree  or 
judgment  which  the  court  may  undertake  to 
make  in  the  particular  cause,  depends  upon 
the  nature  and  extent  of  the  authority  vested  in 
it  by  law  in  regard  to  the  subject- matter  of  tfat 
cause. 

It  is  to  be  observed  that  in  reference  to  jurisdic- 
tion of  the  persoD,the  statutes  of  the  States  havt 
provided  for  s<>vera]  kinds  of  service  of  original 
process  short  of  actual  service  on  the  party  to  be 
brought  before  the  court,  and  the  nature  and  ef- 
fect of  this  service,  and  the  purpose  which  it 
answers,  depend  altogether  upon  the  effect  given 
to  it  by  the  statute.  So,  also,  while  the  g«iend 
rule  in  regard  to  jurisdiction  t'n  rem  reqairea  the 
actual  seizure  ana  possession  of  the  rei  by  the 
officer  of  the  court,  such  jurisdiction  may  be 
acquired  by  acts  which  are  of  equivalent  im- 
port, and  which  stand  for  and  represent  the  do- 
minion of  the  court  over  the  thing  and,  in  ef- 
fect, subiect  it  to  the  control  of  the  court. 
Among  this  latter  class  is  the  levy  of  a  writ  ot 
attachment  or  seizure  of  real  estate, which  bong 
incapable  of  removal,  and  lying  within  the  ter- 
ritorial jurisdiction  of  the  court,  is  for  all  prac- 
tical purposes  brought  under  the  jurisdiction 
of  the  court  by  the  officer's  levy  of  the  writ  and 
return  of  that  fact  to  the  court.  So  the  writof 
garnishment  or  attachment,  or  other  form  of 
service,  on  a  party  holding  a  fund  which  be- 
comes the  subject  of  litigation,  brings  that  fund 
under  the  jurisdiction  ot  the  court,  though  the 
money  may  remain  ui  the  actual  custody  of  one 
not  an  officer  of  the  court. 

When  we  come  to  the  application  of  these 
principles  to  the  case  before  us,  that  which  lead* 
to  some  embarrassment  is  the  complex  charac- 
ter of  the  proceeding  which  we  are  to  consider. 

Its  essential  purpose  or  nature  is  to  establish, 
by  the  judgment  of  the  court,a  demand  or  claim 
against  the  defendant,  and  to  subject  his  prop- 
erty, lying  within  the  territorial  jurisdiction  of 
the  court,  to  the  payment  of  that  demand. 

But  the  plaintiff  is  met  at  tbecommencemoit 
of  his  proceedings  by  the  fact  that  the  defend- 
ant is  not  within  that  territorial  jurisdiction, 
and  cannot  be  served  with  any  process  by  whidt 
he  can  be  brought  personally  within  the  power 
of  the  court.  For  this  diffliMilty  the  statute  has 
provided  a  remedy.  It  says  that,  upon  affi- 
davit t)eing  made  of  that  fact,  a  writ  oi  attach- 
ment may  be  issued,  and  levied  on  any  of  the 
defendant's  property,  and  a  publication  may  be 
made  warning  him  to  appear,  and  that  there- 
after the  court  may  proceed  in  the  case,  whether 
he  appears  or  not. 

If  the  defendant  appears,  the  cause  beoomei 
mainly  a  suit  inpertojuim,  with  the  added  inci- 
dent, that  the  property  attached  remains  Uabk, 
under  the  control  of  the  court,  to  answer  to 
any  demand  which  may  be  established  against 
the  defendant  by  the  final  judgment  of  the 
court.  But,  if  there  is  no  appearance  of  the  de- 
fendant, and  no  service  of  process  on  him,  ibe 
case  becomes,  in  its  essential  nature,  a  proceed- 
ing t'n  rem,  the  only  effect  of  which  is  to  sub- 
ject the  property  attached  to  the  payment  of  the 
demand  which  the  court  may  find  to  be  due  to 
the  plaintiff. 

Tlial  such  is  the  nature  of  this  proceeding  in 
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this  latter  class  of  cases,  is  clearly  evinced  by 
two  well  established  propositions:  first,  the 
Judgment  of  the  court,  though  in  form  a  per- 
sonal judgment  against  the  defendant,  has  no 
effect  beyond  the  property  attached  in  that  suit. 
No  general  execution  can  be  issued  for  any 
balance  unpaid  after  the  attached  property  is 
exhausted.  No  suit  can  be  maintained  on  such 
a  judgment  in  the  same  court  or  in  any  other, 
nor  can  it  be  used  as  eridence  in  any  other  pro- 
ceeding not  affecting  the  attached  property,  nor 
coald  Uie  costs  in  that  proceeding  be  collected 
of  defendants  out  of  any  other  property  than  that 
attached  in  the  suit.  Second,  the  court,  in  such 
a  suit,  cannot  proceed  unless  the  officer  finds 
some  property  of  defendant  on  which  to  levy 
the  writ  of  attachment.  A  return,  that  none 
can  be  found,  is  the  end  of  the  case,  and  de- 
prives the  court  of  further  jurisdiction,  though 
the  publication  may  have  been  duly  made  and 
proven  in  court. 

Now,  in  this  class  of  cases,  on  what  does  the 
jurisdiction  of  the  court  depend?  It  seems  to  us 
tiiat  the  seizure  of  the  properly,  or  that  which, 
in  this  case,  is  the  same  in  effect,  the  levy  of 
the  writ  of  attachment  on  it,  is  the  one  essential 
requisite  to  jurisdiction,  as  it.  unquestionably, 
is  in  proceedings  purely  in  rem.  Without  this 
the  court  can  proceed  no  further;  with  it  the 
court  can  proceed  to  subject  that  property  to  the 
demand  of  plaintiff.  If  the  writ  of  attach- 
ment is  the  lawful  writ  of  the  court,  issued  in 
proper  form  under  the  seal  of  the  court,  and  if 
it  is  by  the  proper  officer  levied  upon  property 
liable  to  the  attachment,  when  such  a  writ  is 
returned  into  court,  the  power  of  the  court  over 
the  TM  is  established.  The  affidavit  is  the  pre- 
liminary to  issuing  the  writ.  It  may  be  a  de- 
fective affidavit,  or  possibly  the  officer  whose 
duty  it  is  to  issue  the  writ  may  have  failed  in 
Bome  manner  to  observe  all  the  requisite  for- 
malities; but  the  writ  being  issued  and  levied, 
the  affidavit  has  served  its  purpose  and,  though 
a  revisory  court  might  see  in  some  such  depart- 
ure from  the  strict  direction  of  the  statute  suf- 
ficient error  to  reverse  the  judgment,  we  are  un- 
able to  see  how  that  can  deprive  the  court  of  the 
juriadiction  acquired  by  the  writ  levied  upon 
defendant's  property. 

So,  also,  of  the  publication  of  notice.  It  is 
the  duty  of  the  court  to  order  such  publication, 
and  to  see  that  it  has  been  properly  made  and, 
undoubtedly,  if  there  has  l)een  no  such  publi- 
cation, a  Court  of  Errors  might  reverse  the  judg- 
ment 

But  when  the  writ  has  been  issued,  the  prop- 
erty seized,  and  that  property  been  condemned 
and  sold,  we  cannot  hold  that  the  court  had  no 
jurisdiction  for  want  of  a  sufficient  publication 
of  notice. 

We  do  not  deny  that  there  are  are  cases  which, 
not  partaking  of  the  nature  of  proceedings  m 
rem,  when  the  judgment  is  to  liave  an  effect  on 
personal  rights,  as  in  divorce  suits,  or  in  pro- 
ceedings to  compel  conveyance,  or  other  per- 
sonal i^ts,  in  which  the  Legislature  has  properly 
made  the  jurisdiction  to  depend  on  this  pubh- 
cation  of  notice,  or  on  bringing  Uie  suit  to  the 
notice  of  the  party  in  some  other  mode,  when 
be  is  not  within  the  territorial  jurisdiction. 

It  is  not  denied  that  the  court  had  authority 
to  issue  writs  of  attachment  against  the  prop- 
erty of  persons  absconding  the  State,  and  that 
'  See  10  Wall. 


such  writs  could  issue  In  actions  for  torts.  The 
court  has  a  general  jurisdiction  as  to  torts,  and 
attachment  is  one  of  its  remedial  agencies  in 
such  cases.  Whether  the  writ  should  have  been 
issued  simultaneously  with  the  Institution  of 
the  suit,  or  at  some  other  stage  of  its  progress, 
cannot  be  a  question  of  jurisdiction.  If  it  is, 
any  other  error  which  atfected  a  party's  riji^ts, 
could  as  well  be  held  to  affect  the  jurisdiction. 

Such  departures  from  the  rules  wtiich  should 
guide  the  court  in  the  conduct  of  a  cause  are 
not  errors  which  render  its  action  void. 

The  case  of  Voorheei  v.  Bk.  U.  S.,  10  Pet., 
449,  was  much  like  this,  and  required  stronger 
presumptions  in  favor  of  the  jurisdiction  of  the 
court  to  sustain  its  acts  than  the  one  before  us. 

The  defendant  there,  as  here,  held  land  un- 
der attachment  proceedings  against  a  noa-resi- 
dent  who  had  never  been  served  with  process 
or  appeared  in  the  case.  No  affidavit  was  pro- 
ducea,  nor  publication  of  notice,  nor  appraise- 
ment of  the  property,  but  it  was  condemned 
and  sold  without  waiting  twelve  months  from 
the  return  of  the  writ,  and  without  calling  him 
at  three  different  terms  of  the  court,  all  of  which 
are  specially  required  by  the  Act  regulating  the 
proceedings  in  Ohio,  where  they  were  nad. 
This  court  held  that  there  was  sufficient  evi- 
dence ot  jurisdiction  in  the  court  which  ren- 
dered the  j  udgment,  not  withstand  ing  the  defects 
we  have  mentioned,  and  that  they  were  not  fatal 
in  a  collateral  proceeding. 

In  the  present  case  there  is  a  sufficient  writ 
of  attachment,  its  levy  and  return, the  judgment 
of  the  court,  on  trial  by  jury,  the  order  to  sell 
the  property,  the  sale  under  the  vend/Uioni  ts^ 
ponat,  the  writ  of  possession,  sheriff's  deed  and 
actual  delivery  of  possession  under  order  of  the 
court.  To  hold  them  void  is  to  overturn  the 
uniform  course  of  decision  in  this  court,  to  un- 
settle titles  to  vast  amounts  of  property,  long 
held  in  reliance  on  those  decisions  and,  hi  our 
judgment,  would  be  to  sacrifice  sound  principle 
to  barren  technicalities;  and,  after  a  careful  ex- 
amination of  the  reported  cases  on  this  subject, 
we  believe  this  to  ba  the  law,  as  held  by  the 
courts  of  Tennessee. 

The  judgment  of  the  Cireuit  Court  U  reverted, 
and  a  new  trial  ordered. 

Mr  Juetiee  Field,  dissenting: 

I  dissent  from  the  judgment  in  this  case.  I 
am  of  opinion  that  the  State  Court  of  Tennessee 
never  acquired  jurisdiction  in  the  case  of  Brown- 
Uno  V.  Beynoldi. 

Cited-ll  WaU.,  8U, S40, 587 1  23  WaU.,  463: 94 U.  S., 
060;  »6  U.  S.,  T24,  744;  106  U.  S.,  ii»:  109  TJ.  8.,  219; 
110  n.  8.,  189;  2  Dill.,  2T7, 420;  4  Dili.,  348 ;  1  Woods, 
210,212,281;  3  HuKhe8,383:  8  Sawy.,  113;  6  Sawy.. 
481;  aSN.  J.  L.,  485;  51  lad., 388;  ii  N.  Y.,  239;  48 
Mo.,  282, 324 ;  51  Ho.,  845 ;  53  Ho.,  195 ;  55  Mo.,  138, 801 ; 
20  Am.  Sep.,  887  (65  He.,  251);  28  Am.  Bep.,  145  (78  N. 
T.,  217). 


ROBERT  8.  STEPHENS.  Plff.  in  Err., 

VICTORIA  SMITH. 
(Bee  8.  C,  "  Smith  v.  Stephens,"  10  WaU.,  881-88T.) 

Indian    land* — how   »old — tale   by   indieiduat 
Indian. 

Under  the  Act  of  May  86,  I860,  which  forbade  the 
sale  of  the  lands  of  the  Kansas  Indian^  except  by 
the  Secretary  of  the  Interior,  an  individual  Indian 
had  no  capacity  to  alienate  his  land ;  and  the  sale 
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waa  void  and  the  deed  conveyed  no  Utle  to  the 
purchaser. 

A  Joint  Beaolution,  passed  nearly  two  years  after 
tbistranaaotton,  removing  the  restrlotlon  on  alien- 
ation, cannot  relate  back  and  give  validity  to  a 
conveyance  which,  when  executed,  was  void. 

[Noe.  44,  45  46.1 
Argued  Nov.  16,  1870.  '    Dteidtd  Dee.  6, 1870. 

IN  ERROR  to  the  Supreme  Court  of  Eansiu. 
The  history  and  statement  of  the  case  ap- 
pears in  the  opinion  of  the  court. 

Meitrt.  J.  R.  DooUttte.  J.  H.  Bradley,  J.  W. 
Denver  and  Jame*  Bughet,  for  pWntiff  in 
error: 

The  language  of  the  6th  article  of  the  Treaty 
(7  Stat,  at  L.,  240)  is  as  follows:  "From  the 
lands  above  ceded  to  the  United  States,  there 
shall  be  made  the  following  reservations,  of 
one  mile  square,  for  each  of  the  half-breeds  of 
the  Kansas  Nation,  viz. :  To  be  located  on  the 
north  side  of  Kansas  River,  in  the  order  above 
named,  commencing  at  the  line  of  t^e  Kansas 
Reservation,  and  extending  down  the  Kansas 
River  for  quantity." 

Upon  the  survey  and  location  of  these  sec- 
tions respectively,  and  for  the  delivery  of  pos- 
session to  the  respective  reservees,  they  were, 
by  the  terms  of  the  Treaty,  respectively  clothed 
with  a  fee  simple  title  in  the  reservations,  and 
that  a  patent  was  not  necessary  to  complete  the 
title. 

U.  8.  T.  Jehiel  Brooks,  10  How.,  443. 

Here  the  reservation  was  to  the  Caddoes, 
"Their  heirs  and  assigns,  forever."  But  that 
is  not  material.  Doe  ▼.  Wilton,  28  How.,  467, 
468  (64  U.  S,  XVI.,  684). 

Here  were  no  words  of  perpetuity. 

If  the  title  did  not  pass  by  the  TreatT,  it  did 
pass  in  fee  by  the  Act  of  Congress,  May  26, 
1860  (12  Stat,  at  L.,  21),  and  the  reservees, 
after  that  Act,  had  the  right  to  make  a  deed 
in  fee. 

It  enacts  "  That  all  the  title,  interest  and  es- 
tate of  the  United  States  is  hereby  vested  in 
the  said  reservees ;  but  nothing  herein  contained 
shall  be  construed  to  give  any  force  or  efficacy 
or  binding  effect  to  any  contract,  in  writing  or 
otherwise,  for  the  sale  or  disposition  of  any 
lands  named  in  said  Act,  heretofore  made  by 
any  of  said  reservees  or  their  heirs." 

The  words  of  conveyance  are  very  compre- 
hensive.   They  do  not  prohibit  future  alienation. 

It  was  thought,  however,  by  the  court  be- 
low, that  the  2d  and  8d  sections  of  this  Act 
were  and  so  are  intended  to  be  restraints  on  the 
disposing  power  of  the  grantees,  and  to  limit 
that  power  to  an  application  to  the  Secretary 
of  the  Interior,  by  whom  the  sale  was  author- 
ized to  be  made.  This  would  have  been  a 
plain  violation  of  one  of  the  canons  of  the  law 
relating  to  real  estate,  and  unless  the  intent  is 
too  clear  to  admit  of  doubt,  such  construction 
cannot  prevail.  These  two  sections  are  sus- 
ceptible of  a  different  construction,  in  perfect 
harmony  with  the  construction  already  put 
upon  the  first  section. 

The  government  had  already  conveyed  these 
lands  to  the  Indians,  with  an  unincumbered 
title.  But  they  desired  to  protect  the  Indians 
against  their  own  improvidence;  and  to  do  so, 
imposed  this  trust  on  the  Secretary,  to  be  exer- 
cised on  the  application  of  the  owner  of  the 
lands.  It  was  a  new  duty  assigned  to  the  Sec- 
retary ;  but,  neither  in  terms  nor  by  necessary 
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intendment,  does  it  fetter  the  right  of  the  In- 
dian to  dispose  of  his  lands  as  he  may  see  fiL 

Mr.  J.  8.  Bl»ek,  for  defendant  in  error: 

The  land  described  in  the  deed  was  reserred 
to  the  defendant  in  error,  by  the  pforisiona  of 
the  Treaty  of  June  8d,  1825. 

7  Stat,  at  L.,  245;  12  Stat,  at  L.,  21. 

By  the  11th  article  of  the  Tiesty,  it  is  stipn- 
lated  that  the  said  Kansas  Nation  shall  never 
sell,  relinquish,  or  in  any  manner  dispose  of  the 
lands  therein  reserved  to  any  other  Nation, 
person  or  persons  whatever,  without  the  per- 
mission of  the  United  States,  for  that  purpose, 
first  had  and  obtained. 

7  Stat,  at  L.,  24S-247,  arts.  6  and  11. 

Section  1  of  the  Act  of  Congress,  approred 
May  26,  1860,  12  Sut.  at  L.,  21,  vested  the 
title  of  the  United  States  in  the  reaervee.  Sec- 
tion 1  provides  against  giving  any  force  to  any 
contract  for  the  sale  of  the  lands  theretofore 
made  by  the  reservees  or  their  heirs. 

The  stipulation  in  the  Treaty  of  1825  is  pos- 
itive that  the  Nation  should  not  seU  witboat 
the  consent  of  the  United  States.  Tliis  re- 
striction in  the  Treaty  applies  to  the  individud 
members  of  the  tribe,  as  well  as  to  the  Nation, 
else  the  Nation  might  sell  to  one  of  ita  own 
members,  and  then  he  might  sell  and  defeat 
the  whole  restriction. 

Goodelt  V.  Jaekton,  20  Johns.,  694 

The  Act  of  1860  did  not  attempt  to  abrogate 
the  restrictions  of  the  Treaty.  The  prcUbition 
continued  in  force,  and  the  manner  of  sellinr 
these  half'  breed  lands  was  specifically  pointed 
out — which  was,  not  by  the  Indiaaa  them- 
selves, but  by  the  Secretary  of  the  Interior. 
There  is  no  ambiguity  In  the  Act.  It  needs  no 
interpretation.  The  statute  was  affirmative, 
and  having  provided  the  way  in  whi<^  the  land 
could  be  sold,  it  by  impUcation  prohibited  it 
from  being  sold  in  any  other  way. 

12  Iowa,  168;  Shavnue  Co.  y.  Carter,  2  Kan., 
116;  see,  also,  the  opinion  of  the  court  in  this 
case,  2  Kan.,  248. 

A  contract  that  contravenes  the  poH^  and 
spirit  of  a  statute,  or  attempts  to  defeat  its 
operation,  is  equally  void  as  if  against  its  posi- 
tive proviiiions. 

Hunt  V.  Kniekerbaektr,  6  Jolus.,  382;  Pttie* 
Adm'r  v.  Petit i  DUtrOnUeet,  82  Ala.,  288:  81. 
Regis  Indians  v.  Drum,  19  Johns.,  137:  Leiy. 
Olover,  8  Cow..  199;  Jaekton  v.  Wood,  7  ioiuu.. 
290;  8  Ind.,  494;  8  Ind.,  6. 

Mr.  Justice  Davis  delivered  the  oirink»  of 
the  court: 

Victoria  Smith,  a  half-breed  Indian,  brought 
an  action  of  ejectment  against  the  plaintiff  in 
error,  in  a  local  state  court  in  Kwnmiw.  to  re- 
cover possession  of  a  tract  of  land  reaerved  to 
her  use  bv  the  United  States.  The  defendant, 
in  bar  oil  the  suit,  offered  in  evidence  a  deed 
from  the  pkdntiff  to  him,  dated  August  14, 1860, 
of  the  land  in  controversy,  which  the  court  ex- 
cluded from  the  jury  on  the  ground  that  the 
plaintiff,  by  virtue  of  an  Indian  Treaty  and  a 
law  of  Congress  on  Uie  subject,  was  prohibited 
from  executhig  the  deed.  The  Supreme  Court 
of  the  State,  on  appeal,  afitoned  the  mliiw  of 
the  lower  court,  and  the  case  is  brou^t  Sen 
to  test  the  correctness  of  that  decision. 

It  appears  tliat  oh  the  8d  day  of  June,  1885, 
The  United  States  concluded  a  Treaty  witii  the 
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Kansas  Nation  of  Indians,  containing  mutual 
cessions  of  territory. 

See  7  Stat  atL.,  245. 

^  tbe  6th  article  of  the  Treaty,  there  was 
reserved  for  the  benefit  of  each  of  the  half- 
breeds  named  in  it  (Victoria  Smith  being  one 
of  them),  a  certun  specified  allotment  of  land 
oat  of  the  quantity  ceded  by  the  Nation  to  the 
United  States.  The  11th  article  contains  a 
stipalation  that  the  Nation  shall  not  sell  these 
lands  without  permission  of  the  government, 
and  it  would  seem  that  the  contracting  parties 
intended  this  prohiUtion  to  apply  to  the  indi- 
vidual members  of  the  Tribe;  for,  if  it  were 
not  so,  the  policy  which  dictated  the  restriction 
would  be  in  danger  of  being  defeated  altogether. 

It  is,  however,  not  necessary,  for  the  pur- 
poses of  this  suit,  to  decide  this  point,  as  the 
deed  in  question  was  made  after  the  passage  of 
tbe  Act  of  Congress  of  the  26th  day  of  May, 
1860,  which  relieves  the  subject  of  all  difficulty. 
Bee,  IS  Stat,  at  L.,  21.  This  Act  vested  the 
title  of  the  United  States  to  the  lands  which  the 
TrMty  had  setnapart  for  the  use  of  the  half- 
breeds,  in  the  reeervees,  if  living,  or,  if  dead, 
in  their  heirs,  and  declared  void  all  prior  con- 
tracts for  their  sale,  and  forbade  any  future 
disposition  of  them,  except  by  tbe  Secretary  of 
the  Interior,  on  the  request  of  the  party  inter- 
ested. There  is  no  ambiguity  in  the  Act,  nor 
is  it  requisite  to  extend  the  words  of  it  beyond 
their  puun  meaning  in  order  to  arrive  at  the 
intention  of  the  Legislature.  It  was  consid- 
ered by  Congress  to  be  necessary,  in  case  the 
reservees  should  be  desirous  of  relinquishing 
the  occupation  of  their  lands,  that  some  method 
of  disposing  of  them  should  be  adopted  which 
woold  be  a  safegtiard  against  their  own  im- 
providence; and  the  power  of  Congress  to  im- 
pose a  restriction  on  the  right  of  ahenation,  in 
order  to  accomplish  this  object,  cannot  be  ques- 
tioned. Without  this  power,  it  is  easy  to  see, 
there  would  be  no  way  of  preventing  the  In- 
dians from  being  wronged  in  contracts  for  the 
sale  of  their  lands,  and  the  history  of  our 
cotintry  affords  abundant  proof  that  it  is  at  all 
times  difficult,  by  the  most  careful  legislation, 
to  protect  their  interests  aeainst  the  superior 
capacity  and  adroitness  of  their  more  civilized 
neighbors.  It  was,  manifestly,  the  purpose  of 
Congress,  in  conferring  tbe  authority  to  sell  (on 
the  Secretary  of  the  Interior),  to  save  the  lands 
of  the  reservees  from  the  cupidity  of  the  white 
race;  and  if  the  provisions  of  the  Treaty  were 
not  enough  for  the  purpose,  the  speedy  action 
of  Congress  was  demanded  by  the  rapid  set- 
tlement of  the  adjacent  country.  In  1829, 
-when  the  treaty  was  made,  it  was  not  regarded 
as  a  probable  event  that  these  Indians,  owing 
to  the  remoteness  of  the  country  to  which  they 
were  removed,  would  suffer  from  the  encroach- 
ments of  our  people,  but  in  1860  the  same  pop- 
ulation that  had  demanded  their  removal  from 
organized  communities,  followed  them  to  Kan- 
sas. In  thiscondition  of  things  Congress  acted, 
and  the  necessity  for  legislation  on  the  subject, 
if,  indeed,  there  were  need  for  any,  is  shown 
by  the  defense  which  is  mterposed  to  this  suit. 

It  needs  no  argument  or  authority  to  show 
tiiat  the  statute,  having  provided  the  way  in 
which  these  half-breed  lands  could  be  sold,  by 
neoessary  implication  prohibited  their  sale  in 
•ajr  oUier  way.  The  sale  in  question  not  only 
See  10  Wall. 


contravened  the  policy  and  spirit  of  the  statute, 
but  violated  its  positive  provisions. 

It  appearing,  then,  that  by  tbe  Treaty  and 
law  in  force  at  the  date  of  the  deed,  Victoria 
Smith  had  no  capacity  to  alienate  her  land, 
and  the  authority  to  sell  being  vested  in  the 
Secretary  of  the  Interior,  and  there  being  no 
evidence  that  this  officer  ever  authorized  the 
sale,  or  in  any  manner  consented  to  it,  it  fol- 
lows that  the  sale  was  void,  and  that  the  deed 
conveys  no  title  to  the  purchaser. 

It  is  hardly  necessary  to  say  th^t  a  Joint  Res- 
olution (12  Stat,  at  L.,  628),  passed  nearly  two 
years  after  this  transtkction,  removing  the  re- 
striction on  alienation,  cannot  relate  back  and 
give  validity  to  a  conveyance  which,  when  ex- 
ecuted, was  void ;  nor  have  we  any  reason  to 
suppose  that  Congress  contemplateid  that  any 
such  effect  would  be  claimed  for  its  legislation 
on  tbe  subject. 

We  tee  no  error  in  the  judgment  of  the  Su- 
preme Court  ofKanecu,  and  U  i>,  aeeordingly, 
afflrmed. 

Cited-12  Kan.,  £23;  16  Kan.,  172. 


Notb. 
RoBRRT  S.  Stbyens  e.  PblaoibI 

DE  AUBRIE.  I 

RoBEBT  S.  Stbvbnb  d.  Adbl  Bel-  r 

LEKABDB.  J 

These  cases,  Noe.  45  and  46,  are,  in  all  re- 
spects, like  the  case  of  Stephen*  v.  Smith,  de- 
cided at  this  term,  and  the  judgment  of  the 
Supreme  Court  of  Kansas  in  each  of  them  is  af- 
firmed. 

STEPHEN  M.  JONES,  Appt, 

V. 

JOSEPH  J.  ANDREWS  bt  al. 

(See  8.  C,  10  Wall.,  827-334.) 

Juritdietion,  ushat  it  neeettary  to — voluntary 
appearance — cross-bill. 

*1.  Wliat  Is  a  sufBcleot  allegation  of  citizenship? 

2.  By  the  Judiciary  Act  of  1789,  In  a  cose  where 
Jurisdiction  of  the  Clroult  Court  depended  on  oltl- 
xenshlp.  every  defendant  must  hare  resided  or 
l>een  served  with  process  In  tbe  district  where  the 
suit  was  brought;  but  by  tbe  Act  of  1839  this  Is  not 
neoessary;  a  non-resident  defendant  may  either 
voluntarily  appear,  or,  if  not  a  necessary  party,  liis 
appearance  may  t>e  dispensed  with. 

3.  Appearing  by  counsel  and  moving  to  dismiss 
the  bill  for  want  of  Jurisdiction  and  itlao  for  want 
of  equity.  Is  a  waiver  of  a  non-resident's  privilege, 
and  amounts  to  a  voluntary  appearance. 

4.  A  bill  for  Injunction  to  restrain  proceedings 
of  gamlshmentagalnst  tbe  complainant's  property 
instituted  in  the  Ci^oult  Court,  and  also  praying 
tbe  benefit  of  a  set-off  against  the  garnishing  cred- 
itor's demand.  Is  not  an  original  suit,  but  la  a  de- 
fensive or  supplementary  suit,  in  which  the  Juris- 
diction of  the  court  does  not  depend  on  tbe  oitl- 
zenship  of  tbe  parties,  but  on  tbe  cognizance  of  tbe 
original  case. 

[No.  89.] 

Argued  ond  sulmutted  Nov.  9,  1870.    Decided 

Dee.  6,  1870. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennes- 


*(He«d  notes  by  Mr.  JueUee  BHAni.BT.] 
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The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  plaintiff  in  error,  for  an  account- 
ing and  the  cancellation  of  certain  promissory 
notes.  The  bill  having  been  dismissed  by  that 
court  for  want  of  jurisdiction,  the  complainant 
took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mestn.  P.  Phillipa,  Beverdy  Johnaon 
and  Humet  <£  MeBae,  for  appellant. 

Mestr*.  Albert  Pike  and  Robert  W. 
Johnson,  for  appellees: 

There  is  no  averment  as  to  the  citizenship 
of  the  complainant,  Jones. 

But  in  the  caption  of  the  bill  we  read,  "  Ste- 
phen M.  Jones,  citizen  of  Oeorgia,  v.  Joseph 
J.  A.ndrew8,  citizen  of  the  State  of  New  Yorli ; 
P.  Reed  and  W.  H.  Bryson,  citizens  of  Ten- 
nessee." If  this  can  be  coupled  with  the  aver- 
ments as  an  allegation,  the  dtizenshlp  of  each 
party  is  alleged. 

Where  the  citizenship  of  the  parties  does  not 
appear  on  the  face  of  the  bill,  it  will  be  dis- 
missed for  want  of  jurisdiction. 

Dodge  v.  Perkins,  4  Mas.,  436;  Jaektan  v. 
Aihton.  8  Pet.,  148. 

Taking  the  whole  together,  the  case  is  that 
the  complainant,  a  citizen  and  resident  of  the 
State  of  Georgia,  flies  his  bill  against  a  citizen 
of  New  York  and  two  citizens  of  Tennessee, 
in  a  Circuit  Court  of  the  United  States  for  a 
District  in  Tennessee.  In  such  a  case  we  do 
not  think  that  the  Courts  of  the  United  States 
have  jurisdiction. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

The  appellant  filed  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  West  Ten- 
nessee, a  bill  in  equity  against  the  appellees, 
for  injunction  against  a  process  of  garnish- 
ment, and  £or  relief  by  way  of  set- oft,  eta 
The  court  dismissed  the  bill  for  want  of  juris- 
diction over  the  parties,  as  well  as  for  want  of 
equitable  jurisdiction  over  the  subject-matter 
of  the  bill;  but  without  prejudice  to  the  right 
of  the  complainant  to  institute  proper  pro- 
ceedings to  assert  his  rights. 

On  the  question  of  jurisdiction  over  the  par- 
ties, the  appellees  contend,  1.  That  the  citi- 
zenship of  the  parties  was  not  sufficiently  al- 
leged in  the  bill.  2.  That,  if  sufflciently  al- 
leged, the  court  had  no  jurisdiction  over  An- 
drews, the  principal  defendant,  who  was  a  citi- 
2sen  of  New  York,  and  not  a  citizen  of  Tennes- 
see, where  the  suit  was  brought. 

As  to  the  allegation  of  citizenship  of  the  par- 
ties, the  bill  commences  thus:  "  To  the  Judges 
of  the  Circuit  Court  of  the  United  States,  pre- 
siding at  Memphis,  for  the  Western  District 
of  Tennessee:  Stephen  M.  ^ones,  citizen  and 
resident  of  Richmond  County,  Oeorgia,  v. 
Joseph  J.  Andrews,  citizen  and  resident  of 
City  and  Countyand  State  of  New  York;  P. 
Reed  and  H.  W.  Bryson,  both  citizens  and 
residentsof  Shelby  County,Tennes8ee,complain- 
ants,  respectfully  show  Your  Honor  that,  etc." 
The  final  paragraph  commences  as  follows: 
"The  premises  considered,  complainant  prays 
that  Joseph  J.  Andrews,  a  resident  and  citizen 
of  the  City,  County  and  State  of  New  Yorkj 
and  the  said  Reed  and  Bryson,  both  citizens 
and  residents  of  Shelby  County,  in  the  State  of 
Tennessee,  be  made  parties  defendant,  etc." 
98ft 


Although  the  allegation  of  citizenship  is  not 
made  in  precise  and  technical  form,  we  con- 
sider it  sufflciently  explicit  to  sustafai  the  juris- 
diction of  the  court,  if  the  citizenship  disclosed 
by  the  allegation  does  not  displace  that  luris- 
diction.  It  is  more  explicit  than  the  ■llega- 
tion  in  the  case  of  S^.  Go.  v.  Kountae 
[ante,  467],  which  was  sustained  by  the  court. 
All  that  is  necessMT  is,  that  it  fairly  appear  by 
the  bill  of  what  States  the  respective  parties 
are  citizens.  In  this  case  the  form  of  the  alle- 
gations leaves  no  room  for  reasonable  doubt. 

The  other  exception,  that  Andrews,  theprin- 
cipal  defendant,  was  not  a  citizen  of  the  State 
where  the  suit  was  brought,  is  entitled  to  more 
weight.  Though  the  Constitution  declares  that 
the  judical  power  of  the  Federal  Government 
shall  extend  to  controversies  between  ciiisensof 
difl^erent  States,  which  would  embrace  the  case 
before  us  (the  plaintiff  being  a  citizen  of  Geor- 
gia, and  Andrews  a  citizen  of  New  York)  yet 
Congress  has  not  established  anjr  court,  except 
the  Circuit  Court,  to  take  cognizance  of  such 
cases;  and.  by  the  Judiciary  Act  of  1789,  which 
establishes  that  court.  Congress  only  invested  it 
with  jurisdiction  of  cases  where  the  suit  is  be- 
tween a  citizen  of  the  State  where  the  suit  is 
brought,  and  a  citizen  of  another  State,  and 
moreover  declared  that  no  civil  suit  should  be 
brought  before  said  court  against  an  inhabitant 
of  the  United  States,  by  any  original  process, 
in  any  other  district  than  lliat  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ.  1  Stat,  at  L.,  73.  The 
case  is  certainty  not  within  the  purview  of  Uiia 
statute.  The  suit  is  brought  in  West  Tennessee, 
and  neither  Jones,  the  complainant,  nor  An- 
drews, the  defendant,  is  a  citizen  of  that  State. 
Besides,  the  suit  is  brought  against  Andrews  in 
a  district  of  which  he  is  not  an  inhabitant,  and 
in  which  he  was  not  found  at  the  time  of  serv- 
ing the  writ.  Under  the  Act  of  1789  (1  StaL 
at  L.,  78),  and  the  ruling  of  the  early  cases,  the 
court  would,  prima  fade,  be  without  jurisdic- 
tion. According  to  those  cases  the  plaintiff,  or 
each  of  the  plaintiffs,  if  more  than  one,  must  be 
able  to  sue  each  of  the  defendants,  if  more  than 
one.  But  by  the  Act  of  February  28.  1838  (5 
Stat,  at  L.,  821),  it  is  enacted  that  where  titers 
are  several  defendants,  any  one  or  more  of  whom 
shall  not  be  inhabitants  of,  or  found  witliin,  the 
district  where  the  suit  is  brought,  or  shall  not 
voluntarily  appear  thereto,  it  shall  be  lawful 
for  the  court  to  entertain  jurisdiction;  but  tiis 
decree  shall  not  conclude  parties  not  served  with 
such  process,  or  not  voluntarily  appearing  to 
answer. 

This  Act,  bv  implication,  confers  jarisdicUon 
over  non  residents  of  the  district  where  the  suit 
is  brought,  if  they  voluntarily  appear  therein. 
The  suit  can  proceed  against  them  if  they  vol- 
untarily appear,  or  without  them  if  they  are 
not  necessary  parties.  If,  however,  they  are 
necessary  parties,  and  do  not  voluntarily,  ap- 
pear, the  ditficultv  remains  the  same  as  ijlefore 
the  Act  of  1889  w'as  passed.  Totnn  v.  WaUun^ 
thaw,  1  McAU.,  26.  In  this  case  Andrews  was 
a  necessai;  party,  and  he  was  not  a  resident  of 
the  district,  and  was  not  served  with  process, 
but  he  did  voluntarily  appear.  It  is  true  tJiat 
as  soon  as  he  appeared,  he  moved  a  dismiaatl 
of  the  bill  on  two  grounds.  (1)  That  it  did  not 
show  such  facts  in  regard  to  the  citixenahip  or 
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residenoe  of  the  defendants  as  to  ^ve  the  court 
jurisdiction.  (3)  That  it  contained  no  equity. 
Whether,  if  he  liad  made  the  motion  on  the  first 
ground  alone  he  would  have  waived  his  personal 
exemption,  it  is  not  necessary  to  decide.  His 
moving  to  dismiss  for  want  of  equity  was  clearly 
a  waiver,  and  he  was  properly  required  to  an 
swer  the  bill.  After  this  the  question  of  juris- 
diction over  the  person  was  at  an  end,  and  the 
decree  of  the  Circuit  Court,  dismissini;  the  bill 
for  want  of  jurisdiction,  must  be  reversed. 

But  the  case  is  stronger  than  this.  The  ju- 
risdiction of  the  court  did  not  depend  on  the 
residence  or  citizenship  of  the  parties.  The  suit 
Is,  in  its  nature,  not  an  original  but  a  defensive 
or  supplementary  suit,  like  a  cross- bill,  or  a  bill 
filed  to  enjoin  a  judgment  of  the  same  court. 
The  defendant,  Andrews,  recovered  in  the  cir 
cult  court  a  judgment  by  default,  a  judgment 
against  the  other  defendants,  Reed  and  Bryson ; 
and  thereupon  sued  out  a  writ  of  garnishment 
against  them,  for  the  purpose  of  seizing  in  their 
hands  certain  notes  of  the  complainant,  Jones, 
which  he  had  passed  to  them,  but  which,  as  he 
alleges,  they  had  transferred  to  Andrews,  in 
payment  of  his  claim  against  them.  So  that, 
according  to  the  allegation  of  the  complainant, 
Andrews  had  no  claim  against  Reed  and  Bryson. 
The  judgment  recovered  by  liim  against  them 
was  by  collusion,  and  was  contrived  for  the 
purpose  of  gamisheeing  complainant's  notes, 
pretended  to  be  in  their  hands.  The  complain- 
ant alleges  ttiat  all  this  was  done  to  avoid,  on 
the  part  of  Andrews,  a  direct  suit  against 
him,  by  reason  of  the  fact  that,  as  against  An- 
drews, the  complainant  had  a  good  defense  to 
the  notes,  and  a  set-off  that  would  largely  ex- 
ceed their  amount.  His  bill  is  filed  for  an  in- 
junction against  the  garnishee  proceedings  un- 
der the  suit  at  law  ^r  the  delivery  up  of  the 
complainant's  notes,  and  for  the  establishment 
of  his  set  off  against  Andrews.  This  is,  in  sub- 
stance, its  character,  and  if  the  facts  charged 
furnish  a  sufficient  ground  of  equity  for  the  re- 
lief asked,  as  to  which  the  court  refrains  from 
expressing  any  opinion,  the  complainant  had  a 
right  to  nle  it  against  the  defendants,  and  the 
court  had  a  right  to  take  cognizance  of  it  as  a 
defensive  or  supplementary  proceeding,  grow- 
ing out  of,  and  having  direct  reference  to,  the 
proceedings  of  thede^ndants  in  the  same  court 
against  him.  The  case,  in  this  respect,  as  be- 
fore said,  is  analogous  to  that  of  a  cross  bill  or 
bill  of  review,  or  a  bill  for  injunction  against  a 
judgment  at  law  in  the  same  court,  of  which 
the  court  has  jurisdiction  irrespective  of  the 
residence  of  the  parties.  Logan  v.  Palriek,  6 
Cranch,  288;  Binm*  v.  Outhrie,  9  Cranch,  25; 
Olarke  v.  MatJwmon;  12  Pet.,  164;  Dunlap  v. 
Button,  4  Mas. ,  349.  As  to  bills  for  injunction 
against  judgments  at  law  rendered  in  the  same 
court.  JiiMiee  Story,  in  Dunlap  v.  Stetton,  says: 
"I  believe  the  general,  if  not  univetsal,  practice 
has  been,  to  consider  bills  of  injunction  upon 
judgments  in  the  Circuit  Courts  of  the  United 
Stales,  not  as  original,  but  as  auziiiarv  and  de- 
pendent suits,  and  properly  sustainable  in  that 
court  which  gave  the  original  judgmept,  and 
has  it  completely  under  its  control.  The  court 
ilaelf  possesses  a  power  over  its  own  judgments 
by  (toying  execution  thereon;  and  it  would  be 
▼eiy  inconvenient  if  it  did  not  possess  the  means 
See  10  Wall 


of  rendering  such  further  redress,  as  equity  and 
good  conscience  required." 

Let  the  decree  of  the  Cireait  Oourt  be  reeened, 
and  the  caitee  remitted  for  further  proetetUng*, 
each  party  to  pay  hit  own  cMtt  on  thit  appeal. 

Clted-U  Wall.,  81. 82 ;  16  Wall.,  219 :  IB  U.  8..  206 : 
1  DiU.,  588 :  «  Bank.  Reg.,  807 ;  18  Bank.  Reic.,  159 ;  U 
Blatotif .,  291 ;  18  Blatohf .,  80 ;  »  FUpp„  606. 


UNITED  STATES,  Plff.  in  Err., 

«. 

WILLIAM  H0D80N  et  al. 

(See  S.  C 10  WaU..  8B6-409J 

DittOler't  bond,  eonttruetion  cf—jiot  in  language 
of  ttatute — illegal  eonditiont— eonttruetion  of 
revenue  ttatutet. 

A  distiller's  bond  conditioned  that  he  should  faith- 
fully conform  to  all  the  provisions  ot  the  Internal 
Revenue  Act  of  June  80th.  1864,  required  him  to 
keep  an  exact  account  In  writinx  of  the  number  of 
KsUoDS  sold,  or  removed  for  sale  and  consumption, 
and  th»  proof  thereof. 

What  Is  Implied  in  a  statute  is  as  much  a  part  of 
It  as  what  is  expressed. 

Revenue  statutes  are  to  l>e  construed  liberally,  to 
carry  out  the  purposes  of  their  enactment. 

A  bond  not  conditioned  in  the  precise  langrua«e 
of  the  statute,  yet  If  It  be  voluntary,  and  not  pro- 
hibited by  the  statute,  nor  contrary  to  public  pol- 
icy, and  founded  upon  a  sufficient conslaeration.  is 
valid. 

Where  a  bond  contains  conditions,  some  of  which 
are  legal  and  others  Illegal,  and  they  are  separable. 
the  latter  may  t>e  disregarded  and  the  former  en- 
forced. 

[No.  50.1 
Argued  Nov.  17,  1870.        Decided  Dee  6,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below,  upon  a 
penal  bond.  Judgment  having  been  given  for 
tlie  defendants,  the  plaintiff  sued  out  tliis  writ 
of  error. 

The  case  is  fully  stated  t>y  the  court. 

Mettrt.  Amot  T.  Akerman.  Atty-Oen.,  CH. 
Hill,  Aut.  AttyOen.,  and  B.  H.Briatow, 
Solicitor- Oen.,  for  plaintiff  in  error: 

It  nowhereappears  in  the  record  that  the  bond 
in  question  was  exacted  or  extorted  by  the  col- 
lector, in  the  particular  form  in  which  it  was 
given.  The  rule  which  avoids  a  bond  taken  by 
a  public  officer  colore  offleU,  who  has  illegally 
exerted  his  authority,  and  thereby  compelled 
the  obligor  to  enter  into  an  obligation  not  re- 
quired by  law,  has  no  application  here. 

That  part  of  the  condition  which  requires  the 
principal  obligor  to  "truly  and  faithfully  con- 
form to  all  the  provisions  of  the  Act  of  1864, 
ex  vi  termini  includes  the  various  duties  enum- 
erated in  the  section  describing  the  bond;  and 
the  instrument, being  thus  in  sulwtantial  though 
not  in  Jiteral  compliance  with  the  statute.is  good 
as  a  statutory  bond. 

Bk.  V.  Kendriek,  Dudley  (Ga.),  66:  Gardener 
V.  Woodyear,  1  Ohio,  170;  Tale  v.  Flandert,  4 
Wis.,  96;  Nunn  v.  Ooodlett,  6  Eng.,  89. 

When  the  substance  of  a  t>ond  is  prescribed  by 
statute,  if  the  bond  be  so  drawn  as  to  include 
all  the  obligations  imposed  by  the  statute,  and 
to  allow  every  defense  given  by  law,  it  will  be 
valid,  though  variant  from  the  form  prescribed. 
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Bbcde*r.  Vaughan,  2  Hawks,  167;  Oobb  y. 
Gw*.,  8Mon.,  891. 

The  bond  being  given  with  reference  to  the 
statute,  must  be  construed  by  the  statute. 

Baker  v.  Morriion,  4  La.  Ann.,  878;  also,  9 
Rob.,  686;  16  La.,  188. 

AccordiDgly,  no  breaches  are  properly  assign- 
able thereunder,  for  anything  not  withu  the  re- 
quirements of  the  statute. 

Haa  V.  Ottthing.  9  Pick.,  898. 

The  case  of  Ohio  ▼.  Mndley,  10  Ohio,  61, 
which  arose  under  the  law  of  that  State  passed 
in  1881,  prescribing  the  duties  of  county  treas- 
urers (see  Swan,  Rev.  Stai;,  Derby's  ed.  of 
1854,  p.  1008),  is  precisely  in  point.  It  was  held 
in  that  case,  that  a  bond  given  by  a  county 
treasurer  under  that  Act.  conditioned  that  he 
should  "faithfully  and  impartially  discharge  all 
the  duties  of  liis  said  office  agreeably  to  law," 
is  a  good  statutory  tiond  for  so  much  as  is  pre- 
scribed by  the  statute  and  comprehended  in  the 
condition,  even  though  it  may  be  void  for  the 
residue. 

If  this  bond  is  not  good  as  a  statutory  bond, 
yet  having  been  voluntarily  given,  and  being 
neither  prohibited  by  the  statute  nor  against  the 
policy  of  the  law,  it  is  valid  as  a  common  law 
obligation. 

U.  a.  V.  Tingey,  5  Pet.,  115;  U.  8.  v.  Unn, 
15  Pel.,  290;  Oreaifunue  v.  Duttlap,  3  McLean, 
803. 

In  Bank  v.  Smith,  5  Allen.  416,  it  is  said  by 
Bigelow,  Ok.  J. : '  'The  rule  of  law  is  well  settled, 
that  a  bond  given  for  the  faithful  performance 
of  official  duties,  or  in  pursuance  of  some  re- 
quirement of  law,  may  be  valid  and  binding 
upon  the  parties,  although  not  made  with  the 
formalities  or  executed  in  the  mode  provided  by 
the  statute  under  which  it  purports  to  liave  l)een 
given.  This  rule  rests  on  the  principle  that,  al- 
though the  instrument  may  not  conform  to  the 
special  provisions  of  a  statute  or  regulation,  in 
compliance  with  which  the  parties  executed  it, 
nevertheless,  it  is  a  contract  voluntarily  entered 
into  upon  a  sufficient  consideration,  for  a  pur- 
pose not  contrary  to  law  and,  therefore,  it  is  ob- 
ligatoiT  on  the  parties  to  it,  in  like  manner  as 
any  other  contract  or  agreement  is  held  valid  at 
common  law."  Citing  Motm  v.  Hodidon,  6 
Mass.,  314;  Burroughty.  Loteder,  SMass.,  873; 
aumtter  v.  Hay,  2  Gray,  49. 

In  support  of  this  doctrine,  the  following  ad- 
ditional authorities  may  be  cited : 

Dunbar  v.  Dunn,  10  Price,  64;  Ju*tiee«  v. 
Smith.,  %3.  3.  Mareh.,  478;  Hoy  v.  Roger*,  4 
Mon.,  226;  Lan«y.  Katey,  1  Met.  (Ey.),  410; 
Oathwrightv.  Callaway  Co.,  10  Mo.,  608; .fforn 
V.  WWttiVsr,  6N.  H.,  S8. 

Mr.  Matt,  H.  Carpenter,  for  defendant  in 
error: 

Under  the  Act  of  June  80,  1864  (18  Stat,  at 
L.,  242),  no  person  could  carry  on  the  business 
of  distiller  without  giving  a  certain  bond,  the 
condition  of  which  is  with  great  particularity 
provided  for  by  the58d  section.  The  bond  sued 
on  was  exacted  by  the  Gloveniment,  as  a  condi- 
tion precedent  to  the  prosecution  of  the  defend- 
ant's business.  It  is,  therefore,  not  true  that  the 
bond  was  given  voluntarily.  It  was  required  to 
be  given,  and  was  given  only  because  it  was  re- 
quired. 

This  Act  imposes  various  duties  upon  the  dis- 
tiller, the  performance  of  which  is  oifoiced  by 


penal  sanctions,  but  for  the  performance  of 
which  the  distiller  is  not  requirod  to  ento-  into 
bonds. 

One  thing  required  by  the  Act  is,  that  the 
distiller  shall,  from  day  to  day,  "enter  in  a  book 
to  be  kept  for  that  purpose,  *  •  *  •  the 
number  of  gallons  placed  in  warehouse,and  also 
the  number  sold  or  removed  for  consamptloD 
and  sale,  and  the  proof  thereof." 

Sec.  67,  18  Stat,  at  L.,  248. 

One  of  the  breaches  of  this  bond  is  alleged  to 
be,  that  the  defendant  did  not,  from  day  to  day, 
"make  true  and  exact  entry  thereof,  in  a  book 
kept  for  that  purpose,  of  the  number  of  gallons 
by  him  placed  in  warehouse,  and  the  number 
of  gallons  by  him  sold  and  removed  for  conBump- 
tion  and  sale,  and  the  proof  thereof." 

This,  by  the  Act,  he  was  required  to  do,  bat 
the  Act  did  not  require  him  to  give  a  bond  that 
he  would  do  so. 

In  U.  a.  v.  Tingey,  5  Pet.,  116,  this  court 
held  that  where  a  bond,  not  required  by  law, 
was  exacted  by  an  officer  of  the  Gh>Temnient 
from  his  subordinate,  as  a  condition  of  his  hold- 
ing his  office,  the  bond  was  void. 

The  principle  of  that  decision  ought  to  con- 
trol this  case.  Here  the  Act  required  a  ceitun 
bond  to  be  given,  as  a  condition  precedent  to 
the  right  to  carry  on  this  business.  The  officers 
of  the  (Government  produced  blank  bonds  and 
required  them  to  be  executed.  The  defendant 
was  informed  by  the  law  that  be  must  ^Te  a 
bond  or  forfeit  his  property;  the  officer  to  whom 
the  bond  is  required  to  be  given  presents  the 
blank  to  be  executed  under  the  law.  The  de- 
fendant acts  at  his  peril.  If  he  misjudges  as  to 
the  right  of  the  Government  to  have  thispredae 
form  of  bond,  his  property  is  forfeited,  and  he 
is  to  be  punished  criminally.  Therefore,  he  gives 
the  bond,  which  no  law  required;  a  bond  which 
completely  superseded  the  provisiODS  of  the  Act, 
and  adopted  a  totally  new  system.  The  bond 
is,  therefore,  void. 

Mr.  Jiittiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Coartof 
the  United  States  for  the  District  of  Wisconsin. 
The  action  was  debt  upon  a  penal  bond  in  the 
sum  of  |5,000.  The  condition  was  not  Bet  oat 
and  no  breaches  were  alleged  in  the  declaration. 
The  declaration  was  framed  to  recover  the 
penalty.  The  defendants  craved  oyer  of  the 
condition,  and  it  was  given.  It  is  set  out  in 
the  record,  and  is  substantially  as  follows: 

That  William  Hodson  had  applied  to  the 
Collector  of  Internal  Revenue  for  the  Second 
Collection  District  in  the  State  of  Wisconsin  for 
license  as  a  distiller  at  Turtleville,  in  that 
State,  and  that  if  the  said  William  Hodson 
should  faithfully  conform  to  all  the  provisions 
of  an  "  Act  to  Provide  Internal  Revenue  to  Sup- 
port the  Oovernment,  and  to  pay  interest  on 
the  Public  Debt,  and  for  other  purposes,"  ap- 
proved June  80,  1864,  ch.  178  (18  Stat,  at  L., 
242),  and  such  other  Acts  as  now  are  or  may  be 
hereafter  in  this  behalf  enacted,  then  the  above 
obligation  to  be  void ;  otherwise  to  mnain  in  full 
force. 

The  defendants  pleaded  performanoe.  The 
plaintiffs  thereupon  replied  and  asdgned  the 
following  breaches  in  their  replication: 

(1)  That  the  defendant,  Hodson,  did  mann- 
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facture  a  large  quantity  of  distilled  spirits,  to 
wit:  100,000  gallons,  and  did  neglect  to  make  a 
true  entry  and  report  of  the  same,  and  did  not 
from  day  to  day  malte  a  true  entry  in  a  book 
kept  for  tliat  purpose  of  the  number  of  gallons 
by  liim  distilled,  and  also  of  the  number  of 
mUons  by  him  placed  in  warehouse,  and  of 
the  number  of  gallons  by  him  sold  and  re- 
moved for  consumption  and  sale,  and  the  proof 
thereof,  and  that  he  did  not  cause  the  same  to 
be  done. 

(3)  That  the  said  Hodson  did  not  conform  to 
the  provisions  of  said  Act  and  Acts  in  this,  to 
wit:  that  he  did  sell  and  remove  from  his 
distillery,  for  consumption  and  sale,  a  large 
quantity  of  distilled  spirits  manufactured  by 
Aim,  to  wit:  60,000  gallons,  and  did  neglect  to 
render  to  the  assessor  or  assistant  assessor  of  the 
•aid  Second  Collection  District,  etc.,  Is  true  ac- 
count in  duplicate,  taken  from  his  books,  of  the 
number  of  gallons  of  spirits  distilled  by  him.and 
also  of  the  numtier  of  gallons  sold  and  removed 
for  consumption  and  sale. 

(8)  That  the  said  Hodson  did  not  conform  to 
the  laws  aforesaid  in  tliis,  to  wit:  that  he  did 
remove  from  liis  distillery  a  large  quantity,  to 
wit:  100,000  gallons  of  spirits,  then  and  there 
by  him  manulactured,  upon  which  duties  were 
by  law  imposed,  and  which  duties  he  neglected 
to  pay. 

(4)  And  that  the  said  Hodson  did  notc(»form 
to  the  provisions  of  the  laws  aforesaid  in  this, 
to  wit:  that  he  did  manufacture  a  large  quantity 
of  spirits,  to  wit:  100,000  gallons,  and  did  re- 
move the  same  from  bis  distillery  for  con- 
sumption and  sale,  before  the  same  were  in- 
spected, gauged  and  branded  by  an  inspector 
appointed  to  perform  such  duties,  and  did 
neglect  to  cause  the  spirits  so  removal  to  be  in- 
spected, gauged  and  branded  before  the  same 
were  removed,  as  aforesaid. 

The  defendants  filed  a  rejoinder,  specially 
traversing  each  of  the  breaches  assigned,  and 
concluded  to  the  country.  This  put  tbe  cause 
at  issue.  Upon  the  trial  the  United  States 
offered  in  evidence  the  bond  and  proof  of  the 
several  breaches.  The  defendants  objected  to 
the  evidence  upon  the  ground  that  the  con- 
ditions were  not  requirea  by,  and  were  not  in 
conformitv  with,  the  statutes  of  the  United 
States.  The  court  sustained  the  objection 
and  excluded  all  the  evidence.  A  verdict 
and  judgment  were  thereupon  rendered  for  the 
defendants.  The  United  Stales  excepted, 
and  have  brought  this  ruling  here  for  re- 
view. 

The  only  inquiry  presented  for  our  considera- 
tion is  the  validity  of  the  bond  upon  which  the 
suit  was  founded. 

It  would  have  been  more  regular  to  raise  the 
question  by  a  demurrer  after  oyer  or  by  a 
motion  in  arrest  of  judgment.  But  if  the  bond 
were  void  it  was  competent  for  the  defendants 
to  raise  the  objection  at  any  stage  of  the  trial. 
The  court  was  not  bound  to  proceed  further, 
when  it  became  clear  that,  whatever  the  ver- 
dict,the  plaintiff  could  not  recover.  To  proceed 
with  the  trial  under  such  cfarcumstances  would 
have  been  idly  to  waste  the  time  of  the  court 
and  trifle  with  the  forms  of  justice. 

The  bond  was  taken  under  the  68d  section  of 
the  Act  of  June  SOth,  1864,  ch.,  178  (18  Stat,  at 
L.,  242).  That  section  required  a  bond  to  be 
SeelO  Wau^ 


given  bv  every  licensed  distiller,  and  prescribes 
Its  conditions.    They 'are,  substantially: 

That  if  the  distiller  shall  use  any  additional 
still  he  will  report  the  fact  to  the  assessor. 

That  he  will  from  day  to  day  enter  in  a 
book  to  be  kept  for  that  purpose,  the  numt)er  of 
gallons  that  may  be  dlstiUea,  and  the  quantity 
of  grain  he  may  use ;  and  that  the  book  shall  be 
open  at  all  times  to  the  inspection  of  the  assessor. 

That  he  will  render  to  the  assessor  on  tlie  Ist, 
11th  and  aist  days  of  each  month  an  account 
in  writing  of  the  number  of  gallons  distilled,  of 
the  number  placed  in  warenouse,  and  of  the 
number  sold  or  removed  for  consumption  and 
sale,  and  also  of  the  quantity  of  grain  used  for 
the  fractional  part  of  a  month  next  preceding 
the  report,  and  the  proof  thereof,  which  report 
is  to  be  verified  by  affidavit. 

That  be  will  not  sell,  or  permit  to  be  removed 
for  consumption  and  sale,  any  spirits  distilled 
under  bis  license  until  they  have  been  inspected, 
gauged,  proved  and  entered  upon  his  books,  as 
aforesaid. 

And  that  he  will  at  the  time  of  rendering  his 
account  to  the  collector  pay  the  duty  imposed 
by  law  upon  such  spirits. 

It  is  not  denied  that  all  the  breaches  are 
within  the  requirements  of  the  statute  touching 
the  bond,  except  that  part  of  the  first  one, 
which  is,  that  the  licensee  did  not,  from  da^  to 
day,  "  niiake  true  and  exact  entry  thereof  in  a 
book  to  be  kept  for  that  purpose,  of  the  number 
of  gallons  by  bim  placed  in  warehouse,  and  the 
number  of  gallons  by  him  sold  and  removed 
for  consumption  and  sale,  and  the  proof  there- 
of." It  is  said  the  statute  requirea  him  to  do 
this,  but  did  not  require  him  to  give  a  bond 
that  he  would  do  so.  The  statute  required  the 
bond  to  be  conditional  that  he  would,  from 
day  to  day,  enter  in  a  book  to  be  kept  for  that 
purpose,  the  number  of  gallons  distilled ;  that 
the  book  should  be  open  to  the  inspection  of  the 
assessor;  that  he  would  render,  at  the  time 
specified,  "an  exact  account  in  writing"  of  the 
number  of  gallons  sold  or  removed  for  sale 
and  consumption,  and  the  proof  thereof:  and 
that  he  would  not  sell,  or  permit  to  t>e  sold  or 
removed,  for  consumption  or  sale,  any  spirits 
distilled  by  him  until  the  auantity  had  been 
"dul^  entered  upon  his  books,  ss  aforesaid." 
Considering  these  provisions  together,  we  think 
the  implication  clear,  that  they  require  such 
an  account  to  be  kept  as  the  breach  alleges  was 
not  kept,  and  that  if  the  conditions,  as  pre- 
scribed, had  been  set  out  at  length  in  the  bond, 
such  would  have  been  their  legal  effect.  The 
first  part  of  the  57th  section  is  silent  as  to  the 
bond,  but  is  explicit  as  to  the  account,  and 
strongly  supports  the  conclusion  at  which  we 
have  arrived.  The  question  must  be  considered 
in  the  light  of  the  entire  context  bearing  upon 
the  subject.  What  is  implied  in  a  statute  is  as 
much  a  part  of  it  as  what  is  expressed.  U.  8.  v. 
Babbitt,  1  Black,  65  [66  U.  8.,  XVII.,  041. 

Revenue  statutes  are  not  to  be  regatded  as 
penal  and,  therefore,  to  be  construed  strictly. 
They  are  remedial  in  their  character,  and  to  be 
construed  liberally,  to  carry  out  the  purposes  of 
their  enactment.  CUquofs  Champagne,  3  Wall. , 
145  [70  U.  8.,  XVIIL,  lai]. 

We  hold  this,  like  all  the  other  breaches,  to 
be  within  the  conditions  which  the  statute  enacts 
the  bond  shall  contain. 
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In  one  view  of  the  case,  this  facta  is  impor- 
tant; in  another  and  perhaps  more  important 
one,  it  is  no  wise  material.  Both  will  be  pres- 
ently considered. 

llie  record  is  silent  as  to  any  coercion  or  du- 
ress. The  bond  is,  therefore,  to  be  considered 
a  voluntary  one.  V.  8.  v.  Bradltjf,  10  Pet., 
846.  A  bond  in  this  form  is  not  prohibited  by 
the  statute,  nor  is  it  contrary  to  public  policy. 
It  was  founded  upon  a  sufficient  consideration, 
and  was  intended  to  subserve  a  lawful  purpose. 

In  U.  8.  V.  Tingty,  5  Pet.,  127,  the  suit  was 
upon  the  bond  of  a  purser  in  the  Navy.  The 
statute  declared  "that  ever^  purser,  before  en- 
tering on  the  duties  of  his  office,  shall  give 
bono,  with  two  or  more  sufficient  sureties,  in 
the  penaltv  of  |2,000,  conditioned  faithfully  to 
perform  all  the  duties  of  purser  in  the  Navy  of 
the  United  States."  Act  of  Mar.  80,  1812.  ch. 
47,  2  Stat,  at  L.,  699.  The  court  said  "It  is 
obvious  that  the  condition  of  the  present  bond 
is  not  in  the  terms  prescribed  by  the  Act  ♦  ♦  • 
and  it  is  not  limited  to  the  duties  or  dis- 
buraements  of  Deblois  as  purser,  but  creates  a 
liability  for  all  moneys  received  by  him,  and 
for  all  public  property  committed  to  his  care, 
whether  officially  as  purser  or  otherwise."  The 
bond  was  held  to  be  valid.  The  decision  was 
put  upon  the  grounds  (hat  the  Government  liad 
the  capacity  to  make  the  contract,  that  the 
United  States  were  a  body  politic,  and  that,  as 
incident  to  its  general  right  of  sovereignty,  it 
was  competent  to  enter  mto  any  contract  not 
prohibited  by  law,  and  found  to  be  expedient 
in  the  just  exercise  of  the  powers  confided  to  it 
by  the  Constitution.  Dugan  v.  U.S.,  3  Wheat., 
172,  was  referred  to  as  sustaining  this  proposi- 
tion. It  was  remarked  that  a  different  principle 
would  involve  a  denial  to  the  General  and 
State  Governments  of  the  ordinary  rights  of 
sovereignty.  In  conclusion,  it  was  said,  in  re- 
lation to  the  bond  there  in  question,  "The 
United  States  have  a  political  capacity  to  lake 
it.  We  see  no  objection  to  its  validity  in  a  legal 
or  moral  view."    Tingey,  who  was  a  surety, 

f>leaded,  among  other  things,  in  the  court  be- 
ow,  that  the  tond  "was  under  color  and  pre- 
tense of  said  Act  of  Congress  and,  under  color 
of  office,  teauired  and  extorted  from  the  said 
Deblois,  and  from  the  defendant,  as  one  of  his 
sureties,  against  the  form  and  effect  of  the  said 
statutes,  by  the  then  Secretary  of  the  Navy." 
The  Unite<i  States  demurred.  The  court  over- 
ruled the  demurrer,  and  gave  judgment  for  the 
defendant.  The  United  States  prosecuted  a  writ 
of  error.  This  court  held  the  plea  sufficient 
and  affirmed  the  judgment. 

In  the  case  of  £7.  H.  v.  Bradley,  10  Pet.,  848, 
the  views  of  the  court  expressed  in  U.  8.  v. 
Tingey  {tupra]  were  re-stated  and,  upon  the 
fullest  consideration,  were  reaffirmed. 

U.  8.  V.  Linn,  16  Pet.,  290,  was  an  action 
against  a  receiver  of  public  moneys  and  his 
sureties.  The  statute  in  that  case  required  that 
the  receiver  should  "give  bond,  with  approved 
security,  in  the  sum  of  $10,000,  for  the  faithful 
discbarge  of  his  trust. "  The  instrument  given 
was  without  seal  and  was,  therefore,  not  the 
security  required  by  the  statute.  The  counsel 
for  the  defendants  insisted  that  the  instrument 
was  void  for  the  reasons,  among  others,  that  it 
was  not  the  form  of  security  required  by  the 
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statute;  that  the  prescribing  of  one  aecmity  waa 
an  implied  prohibition  of  all  others,  and  that  <f 
the  instrument  in  question  could  be  sustained, 
the  statute  might  in  all  cases  be  disr^arded 
and  a  mortgage  of  realty  or  personalty  or  any 
other  imaginable  security  might  be  sutastitnted 
for  that  which  the  statute  required.  The  court 
responded :  "  If  this  is  a  contract,  entered  into 
by  competent  parties  and  for  a  lawful  purpoae, 
not  prohibited  by  law,  and  is  founded  upon  a 
sufficient  consideration,  it  is  a  valid  ooatnctat 
common  law."  "A  mortgage,  or  any  other  ap- 
proved security  voluntarify  given,  would,  no 
doubt,  be  valid." 

These  cases  are  conclusive  of  the  question 
before  us.  Their  authority  has  not  been  shaken 
by  any  later  adjudication;  we  think  they  rest 
upon  the  soundest  principles,  and  are  m  ac- 
cordance with  a  wise  and  salutary  policy.  We 
feel  no  disposition  to  re  examine  the  propo- 
sitions they  affirm. 

A  narrower  view  of  the  inatrument  in  ques- 
tion may  be  taken,  which  will  alsomaintam  its 
validity  to  the  extent  of  the  breaches  assigned 
in  the  declaration.  It  is  a  settled  principle  of 
law  that  where  a  bond  contains  conditions, 
some  of  which  are  legal  and  others  illegal,  and 
they  are  severable  and  separable,  the  latter  may 
be  disregarded  and  the  former  enforced.  Ap- 
plving  this  principle  to  the  case  before  us,  all 
which  this  instrument  contains  with  reference 
to  statutes  other  than  the  Act  of  1864,  xtodet 
which  it  was  taken,  may  be  rejected,  and  the 
generalitv  of  the  reference  to  that  Act  may  be 
so  limited  as  to  include  only  what  is  covered  by 
the  conditions  pre8cril>ed  by  the  statute,  as  u 
those  conditions  were  incorporated  and  set  out 
in  the  bond  in  hoe  verba.  An  authority  exactly 
in  point,  for  this  construction  is  found  in  thie 
well  considered  case  of  Ohio  r.  JVndley,  10 
Ohio,  61.  The  principal  in  the  bond  in  Uiat 
case  was  a  county  treasurer.  The  bond  was 
conditioned  that  he  should  perform  bis  offlda] 
duties  according  to  law.  The  statute,  as  in  the 
case  before  us,  was  specific  in  its  requireni«its 
as  to  what  the  bond  should  contain,  and  the 
condition,  it  was  admitted,  largely  exceeded 
them.  The  court  said:  "  That  part  which  is 
legal  is  marked  out  in  the  statute  book  iisdf, 
and  is,  therefore,  as  completely  severable  from 
the  rest  as  if  the  two  parts  were  separated  in  the 
condition  of  the  bond." 

But  we  prefer  to  place  our  judgment  upon 
the  broader  ground  marked  out  by  the  adjudi- 
cations of  this  court,  to  wliich  we  have  referred. 
Everyone  is  presumed  to  know  the  law.  Ig- 
norance standing  alone  can  never  be  the  baau 
of  a  legal  right.  If  a  bond  is  liable  to  the  ob- 
jection taken  in  this  case  and  the  partiet 
are  dissatisBed,  the  objection  should  be  made 
when  the  bond  is  presented  for  execution.  If 
executed  under  constraint,  the  consttaint  will 
destroy  it.  But  where  it  is  voluntarily  ent««d 
into  and  the  principal  enjovs  the  benenia  which 
it  is  intended  to  secure  and  a  breach  occun,  it 
is  then  too  late  to  raise  the  question  of  ita  valid- 
ity. The  parties  are  estopped  from  availing 
themselves  of  such  a  defense.  In  such  caaes 
there  is  neither  injustice  nor  hardship  in  hold- 
ing that  the  contract  as  made  is  the  measure  of 
the  rights  of  the  Government  and  of  the  lia- 
bility of  the  obligors. 

77  11.8. 
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Thejudgmtnt  of  th«  eeurt  btlou  ttnemd,  and 
•the  eaute  will  be  rtmanded  vith  an  ordtr  to  mue 
•a  venire  de  novo. 

ated-U  Wall.,  KB;  IT  WaU.,  71;  W  U.  S..  «K,  «B; 
102 IT.  8.. 420: 106  U.  S.,  ISl ; 21  Minn., MO ;  7TN.  T., 
.«8 :  28  Am.  Bep.,  233  (12S  Han..  311). 


[N«  68.] 

NoTB. — Ukitbd  Btatbb  ) 

HODBOH  ET  AL.  ) 

This  also  is  a  writ  of  error  to  the  Circuit 
-Court  of  the  United  States  for  the  District  of 
Wisconsin. 

The  record  presents  the  same  questions  which 
have  just  been  decided  In  the  case  of  ITie  United 
.States  V.  Hodion  et  al.,  Xo.  SO.  The  result  in 
this  case  must  be  the  same. 

Ttu  judgment  below  it  reverted,  and  the  eaute 
■  will  be  remanded,  with  direetiont  to  itiue  a  venire 
-de  novo. 


-JAMES  P.  PENDERGAST,  CHARLES  H. 
PENDERGA8T,  aitd  HENRY  A.  FEN- 
WICK,  AppU., 

«. 

THE  OWNER  AND  CLAIMANT  OP  THE 

STEAMER  KALORAMA. 

(See  8.  C,  "The  KcHorama,"  10  Wall.,  201-218.) 

JJen  on  tettel,  not  dependent  on  regittry  or  pot- 
tettion — Hen  for  tuppUei — porti  of  other  SUitet 
proof  of  neeatity  of  tuppHet — lien  for  mpptiet 
ordered  by  owner. 

A  lien'on  a  vessel  for  repairs  or  supplies  Is  a  priv- 
ilege In  the  thlnff  and  is  not  dependent  upon  po»- 
.'  seeslchi  or  reglstrr. 

For  repairs  made  on  and  supplies  furnished  to  a 
forelffn  ship,  the  party  has  a  lien  on  the  ship  Itself 
tfsr  securltv,  and  he  may  maintain  a  suit  in  rem  In 
the  admiralty,  to  enforce  his  rights. 

Ports  of  States,  other  than  those  where  the  ves- 
sel belongs,  are  for  that  purpose  considered  as  for- 
dgni  ports. 

The  repairer  or  furnisher  must  prove  afllrma- 
tlvely  that  the  ship  needed  such  repairs  and  sup- 
plies. 

The  neoesslty  for  credit  must  be  presumed  where 
the  repalrsand  supplies  were  ordered  by  the  master, 
and  they  were  necessary  for  the  ship. 

The  owner  can  order  repairs  and  supplies  on  the 
credit  of  the  vessel. 

[No.  70.] 
Argued  No*.  SO.  1870.     Decided  Dee.  It,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 
The  libel  in  this  case  was  filed  by  the  appel- 
lants, in  the  District  Court  of  the  United  States 
for  the  District  of  Maryland,  to  recover  for  re- 
pairs and  supplies. 

That  court  entered  a  decree  in  favor  of  the 
'  libelants,  which,  upon  appeal,  was  reversed  bv 
the  circuit  court,  whereupon  the  libelants  took 
an  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 
Metirt.  8.    Teaekle    Wallii  and   John   H. 
'ThomftSf  for  appellants: 

There  was  an  express  agreement  for  liens, 
.as  security  for  all  the  items  of  the  accounts. 
Bee  10  Wall.  U.  S.,  Book  19. 


If  there  were  no  such  express  contracts,  im- 
plied liens  arose  from  malting  the  advances 
under  the  dicumstances  proven. 

The  Orapethot  {ante,  661). 

If  there  are  items  in  the  accounts  which  can- 
not be  maintained  as  maritime  Hens,  the  credits 
more  than  extinguish  them,  leaving  a  balance 
due  for  claims  of  an  unquestionably  maritime 
character.  The  law.  in  that  event,  ought  to  ap- 

Sropriate  the  credits  to  the  most  precarious 
ebts — ^to  those  which  are  unsecurea — leaving 
still  due  the  balances  for  which  there  are  mari- 
time liens. 

2  0reenl.  Ev.,  sec.  S83;  Field  v.  HoUand,  6 
Cranch,  8. 

The  attachments  issued  out  of  the  Superior 
Court  of  Baltimore  City,  were  proceedings  <n 
pertoruim,  and  no  bar  to  the  right  to  maintain 
these  libels  in  rem.  Creditors  malcing  advances 
to  ships  in  a  foreign  port,  are  entitled  to  three- 
fold remedies — against  the  ship,  the  master.and 
the  owners.  These  are  cumulative,  not  alter- 
native, and  may  all  be  pursued  simultaneously. 

Log*  of  Mahogany,  %  Sumn.,  689;  The  Pavi 
Boggt,  1  Sprague,  869;  Sarmer  v.  Bell,  28  Eng. 
L.  &  E.,  70. 

The  fact  that  the  owner  was  in  Baltimore 
when  some  of  the  debts  were  contracted,  and 
that  he  ordered  some  of  the  articles  from  which 
they  arose,  did  not  prevent  the  accrual  of  a  lien 
therefor. 

The  Jomei  Guy,  1  Ben.,  118;  Toung  IWl  v. 
The  Jamet  Guy,  6  Int.  R.  R.,  100;  TheEUarity, 
1  Blatchf.  &  H.,  90. 

In  the  case  of  The  BuUana,  the  lien  was  re- 
fused on  other  grounds,  which  would  not  have 
been  alleged  if  the  fact  of  the  articles  having 
been  ordered  by,  or  in  the  presence  of,  the 
owner  had  been  sufficient  objection. 

Pratt  V.  Seed.  19  How.,  809  (60  U.  S.,  XV^., 
660):  The  Graipeehot,  ante,  661. 

The  reduction  of  the  amount  in  dispute  l^ 
recoveries  from  other  sources  since  the  appeal, 
does  not  affect  the  jurisdiction  of  this  court. 

Gooke  V.  U.  8.,  2  Wall.,  818(69  U.  8.,  XYIL, 
766). 

Mr.  Wm.  Shepherd  Biyan,  for  appellee: 

The  advances  were  made  in  pursuance  of  a 
contract  entered  into  with  the  owners  person- 
ally. By  this  contract  the  appellants  assumed 
entire  charge  of  the  steamers  for  a  series  of 
voyages,  and  were  to  receive  the  specified  com- 
pensation of  ten  per  cent,  commission  on  the 
gross  freights.  They  became  the  agents  of  the 
owners;  freighted  the  ships,  collected  the 
freights,  and  paid  their  expenses. 

James  Pendetgast  speaks  of  it  as  an  "  enter- 
prise ''  in  which  Pendergast,  Fenwick  &  Co. 
were  engaged.  He  also  speaks  of  the  firm  as  the 
"  agent  of  the  owners.  This  agent  appointed 
captain,  officers  and  crew,  ordered  supplies,  and 
stood  in  the  place  of  owners  generaUv.  As  said  by 
this  court  on  a  similar  occasion : '  'There  is  noth- 
in  the  nature  of  a  maritime  contract  in  the  case. " 

Minium  v.  Maynard,  17  How.,  477  (68  U. 
S.,  Xy.,  886);  see,  also,  Ward  v.  Thompton, 
88  How.,  380  (68  U.  8.,  XVI.,  849). 

The  claim  maintained  in  the  libels  is  for  a 
tacit  or  implied  hypothecation. 

All  the  authorities  show  that  no  one  but  the 
master  can  create  these  liens.  The  owner  him- 
self cannot  do  it,  except  where  he  also  sustains 
the  character  of  shipmaster  or  captain.    This 
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is  established  In  7%e  St.Jago  de  Cuba.  9  Wheat., 
40&-416 ;  and  is  not  controverted  in  anjr  of  the 
subsequent  cases. 

It  is  declared  both  in  the  opinion  of  the  court 
and  in  the  dissenting  opinion  in  Thomai  t.  0«- 
bom,  19  How.,  22  (60  U.  8..  XV..  6s4),  and 
seems  to  be  assumed  as  settled  law  in  27k« 
Grapethot. 

In  the  present  cases,  the  owners  specially  con- 
tracted with  the  appellants  that  they  soould 
make  the  disbursements. 

The  contract  contemplated  a  series  of  roy- 
ages,  and  provided  a  large  compensation  to  the 
appellants,  to  be  paid  out  of  the  freights  com- 
ing to  their  hands.  Everything  was  defined, 
and  nothing  left  to  implication. 

If  the  other  circumstances  in  evidence  fa- 
vored the  implication  of  a  lien  on  the  ships,  it 
would  be  repelled  by  the  proof  showing  the  ex- 
cellent credit  of  the  owners  at  the  time  and 
place  where  the  advances  were  made,  and  the 
fact  that  the  appellants  must  have  known  it. 

Mr.  Justice  CllfTord  delivered  the  opinion 
of  the  court: 

Advances  for  repairs  and  supplies  to  the 
steamer  named  in  the  pleadings  were  made  by 
the  libelants  to  an  amount  much  larger  than 
the  sum  claimed  in  the  libel,  and  allowed  in 
the  decree  of  the  district  court. 

Payments  made  before  the  suit  was  instituted 
were  deducted  from  the  claim  asset  forth  in  the 
libel,  and  it  was  ordered,  adjudged  and  decreed 
by  the  district  court,  that  there  was  due  to  the 
libelants  at  the  date  of  the  decree  the  sum  of 
$5,182.86  as  a  lien  upon  the  steamer,  for  which 
Uie  stipulators  for  value  were  liable. 

Process  was  duly  served  in  the  district  court, 
and  the  owner  of  the  steamer  appeared  as  claim- 
ant and  filed  an  answer  setting  up  several  de- 
fenses, as  follows:  (1)  That  the  repairs  and  sup- 
plies were  not  necessary,  as  alleged  in  the  libel. 
(2)  That  they  were  not  made  and  furnished  on 
the  cr^it  of  the  steamer.  (8)  Ttiat  the  steamer 
was  not  chargeable  with  the  moneys  advanced 
for  the  repairs  and  supplies  described  in  the 
libel,  as  they  were  not  made  and  furnished 
under  a  maritime  contract.  (4)  That  the  libel- 
ants brought  a  common  law  suit  for  the  same 
cause  of  action  before  the  libel  was  filed,  and 
that  the  same  is  still  pending  and  undecided. 

None  of  these  defenses  call  in  question  the 
correctness  of  the  charges  in  the  account,  and 
no  motion  was  made  to  refer  the  cause  to  an 
assessor  to  report  the  amount  of  the  expendi- 
ture, nor  was  any  exception  taken  to  the  find- 
ing of  the  district  court  in  that  belialf. 

Appeal  was  taken  by  the  owner  and  claimant 
of  the  steamer  from  the  decree  of  the  district 
court  to  the  circuit  court,  where  the  decree  of 
the  district  court  was  reversed. 

Remarlis  respecting  the  correctness  or  incor- 
rectness of  the  accounts  exhibited  in  the  record 
may  well  be  omitted,  as  it  is  not  pretended  that 
in  view  of  the  evidence,  there  can  be  an;  well 
founded  doubt  that  the  advances  were  miade  as 
therein  set  forth. 

Distinct  issues  of  law  are  presented  in  the 
pleadings,  and  the  district  and  circuit  courts 
differed  as  widely  as  the  parties;  the  former 
holding  that  the  advances  were  a  lien  upon  the 
steamer  imder  the  general  rules  of  the  maritime 
law.     On  the  other  hand,  the  circuit  court,  in 
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deference  to  certain  expreasiona  contained  in 
the  opinions  of  this  court  in  the  two  cases  or 
Thonuu  V.  Osborn.  19  How.,  22  [60  D.  S.. 
XVI.,  6841,  and  Ptatl  v.  Seed.  19  How.,  aSS- 
[60  U.  S.,  XVI.,  660].  held  that  the  advances 
were  the  mere  personal  debt  of  the  owner,  that 
thev  did  not  constitute  a  lien  upon  the  steamer, 
and  accordingly  dismissed  tbe  libel  which 
was  a  libel  in  rem  against  the  steamer,  setting 
up  a  maritime  lien ;  wheveupon  the  libelants  ap- 
pealed to  this  court,  and  now  seek  to  reverse 
that  decree. 

Before  examining  the  special  defense  set  up 
by  the  respondent,  growing  out  of  t^e  contract 
of  the  libelants  to  employ  Uie  steamer  in  two  or 
more  trips  between  Baltimore  and  Cbarteston. 
it  becomes  necessary  to  define  with  some  pre- 
cision what  is  meant  by  a  maritime  lien  as  af- 
fording a  security  for  such  advances,  and  under 
what  circumstances  it  arises  where  repairs  are- 
made  or  supplies  are  furnished  to  a  vessel  en- 
gaged in  commerce  and  navigaUon. 

In  considering  that  question  it  will  be  soflS 
cient  to  state  that  the  owner  of  the  steamer 
throughout  that  period  was  a  resident  of  the 
City  of  New  York,  and  that  the  Port  of  New 
York  was  the  home  port  of  the  steamer,  aa  con- 
ceded by  both  parties.  Proof  satisfactory  Uy 
both  courts  was  introduced,  showing  that  the 
steamer  needed  the  repairs  and  supplies  when 
the  advances  were  made  by  the  libelants,  and 
that  they  were  made  while  the  steamer  was  ly- 
ing in  the  Port  of  Baltimore,  where  the  libelants 
resided,  to  enable  the  steamer  to  conUnue  her 
regular  trips  as  contemplated  bv  her  owner;  that 
her  master  had  no  funds  which  he  could  apply 
to  that  purpose,  nor  could  he  procure  any  on 
the  credit  of  the  owner,  and  that  all  of  the  ad- 
vances were  made  at  the  request  of  the  maater, 
in  the  absence  of  the  owner,  or  by  the  owner  in 
person  when  he  was  present. 

Contracts  or  claims  for  service  or -damage 
purely  maritime,  and  touching  rights  and  da- 
ties  appertaining  to  commerce  and  navigatioa. 
are  cognizable  in  the  admiralty.  WhereTer  a 
maritime  lien  arises  in  such  acontract  or  claim, 
as  in  controversies  respecting  repairs  made  or 
supplies  furnished  to  a  ship,  or  in  case  of  col- 
lision the  injured  party  may  pursue  his  remedy 
whether  it  be  for  breach  of  a  maritime  contract 
or  for  a  marine  tort,  by  a  suit  in  r«m  against 
tbe  vessel,  or  by  a  suit  in  perionam,  at  liis  elec- 
tion, against  the  owner,  or  against  the  master 
and  owner  in  cases  where  they  are  jointlv  liable 
for  the  alleged  default.  77k;  Bel/at  [ante.  271]. 

By  the  civil  law  a  lien  upon  the  ship  is  given, 
without  any  express  contract,  to  those  wm>  re- 
pair the  vessel  or  furnish  her  with  necessary 
supplies,  whether  the  veosel  was  at  her  bonie 
port  or  abroad  when  the  repairs  and  supplie* 
were  made  and  furnished.  Dig.  14,  1 ;  1  Vatin, 
Com.,  868;  8  Kent,  Com.,  168;  W.  &  B..  Adn. 
Pr.,  156. 

But  the  only  lien  which  the  oommoa  law 
recognizes  in  such  cases,  independent  of  atato- 
tory  regulations,  ia  the  possessory  lioi,  whidi 
arises  out  of  and  is  dependent  upon  the  poa- 
session  of  the  ship,  as  in  cases  where  goods  ai« 
delivered  to  an  artisan  or  tradesman  to  be  re- 
paired or  manufactured.  Such  a  lien,  as  ander- 
stood  at  common  law,  did  not  attach  unkH  Ike 
ship  was  in  the  possession  of  the  peraon  who 
set  up  the  claim,  and  the  extent  of  the  privilege 
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-which  it  conferred  was  that  he  might  retain  the 
ship  in  his  possession  until  he  was  paid  the 
money  dae  him  for  the  repairs  made  and  the 
supplies  furnished.  Until  paid  he  might  refuse 
to  surrender  the  ship,  but  if  he  relinquished  the 
IxisseBsion  of  the  ship  his  lien  was  displaced  and 
extinguished.  WnttrdeU  v.  DaU.  7T.  R,  312; 
Juttin  V.  BaUam,  1  8alk.,  84;  WaUeinton  v. 
JSemoduftm,  2  P.  Wms.,  867;  8  Kent.  Com., 
189;  Maude  &  P..  Ship.,  64;  The  ZodUus,  1 
Hag^.  Adm.,  820;  SpartaU  t.  Beneeke,  10  C. 
B.,  228. 

In  lurisdictions  where  the  rules  of  the  com- 
mon law  prevail,  the  shipwright  who  works  up- 
on tli«  ship,  without  taking  possession  of  it,  or 
if  he  parts  with  the  possession  before  collecting 
what  18  due  for  his  services,  is  not  deemed  to  be 
a  privileged  creditor,  nor  is  the  merchant  so 
considerra  who  furnishes  the  ship  with  neces- 
sary supplies  unless  the  ship  is  placed  within 
his  control.  Maclachl.,  Ship.,  101;  DoddingUm 
T.  HaUel,  1  Ves.,  497. 

Important  alterations  have  recentlybeen  made 
in  those  rules  of  decision  by  Acts  of  Parliament ; 
but  it  is  not  necessary  to  pursue  that  inquiry, 
as  those  rules  were  never  regarded  as  rules  of 
decision  in  the  admiralty  coui;ts  of  this  country 
exercising  Jurisdiction  under  the  present  Con- 
stitution and  the  laws  of  Congress.  On  the 
contrary,  some  of  the  Federal  Courts,  imme- 
diately after  their  organization  under  the  Judi- 
ciary Act,  decided  t^t  repairs  made  and  sup- 
plies furnished  to  a  ship,  if  made  and  furnished 
on  the  credit  of  a  ship,  were  a  lien  upon  the 
ship,  whether  she  was  at  the  time  in  her  home 
port  or  in  a  foreign  port.  Other  district  judges 
were  of  the  opinion  that  a  maritime  lien  did  not 
arise  if  the  repairs  were  made  and  the  supplies 
were  furnishul  in  the  home  port  of  the  vessel, 
and  some  uncertainty  for  a  time  prevailed  upon 
the  subject  until  the  same  was  examined  by  this 
court,  when  the  question  was  put  at  rest  The 
Gen.  Smith,  4  Wheat.,  448. 

Such  a  lien  Is  a  privilege  in  the  thing,  and  is 
not  dependent  upon  possession  or  registry,  nor 
iait  displaced,  as  in  a  contract  of  affreightment, 
when  possession  is  relinquished,  unless  the  cir- 
cumstances are  such  as  to  show  that  it  was 
waived ;  nor  is  it  l8lst  by  delay,  unless  for  such 
a  time  as  to  show  gross  laches,  and  to  afford  a 
reasonable  presumption  that  it  was  abandoned. 
The  Paragon,  1  Ware,  822;  The  Toung  Meehan- 
ie,  8  Ware,  68;  S.  C,  2  Curt.,  404. 

Where  repairs  had  been  made  and  supplies 
furnished  to  a  foreigti  ship,  or  to  a  ship  in  a 
port  of  the  State  to  which  she  does  not  belong, 
the  general  maritime  law,  said  Jtidge  Story,  fol- 
lowing the  civil  law,  gives  the  party  a  lien  on 
the  ship  itself  for  security,  and  he  may  well 
xnaintain  a  suit  tn  rem  in  the  admiralty  to  en- 
force his  right. 

Many  of  the  rules  of  the  general  maritime  law 
are,  doubtless,  drawn  from  the  civil  law;  but  it 
is  not  quite  correct  to  sav  that  the  maritime  law 
of  the  United  States,  as  laid  down  in  that  case, 
follows  the  civil  law  in  respect  to  the  lien  con- 
ceded to  tiie  shipwright  and  tradesman  who 
make  repairs  and  furnish  supplies  to  ships  en- 
gaged in  commerce  and  navigation,  as  the  civil 
law  extends  that  privilege  to  such  repairers  and 
furnishers  without  any  such  distinction  between 
domestic  and  foreign  vessels  as  that  which  is 
constantly  maintained  in  the  decisions  of  this 
tee  10  Wall. 


court.  2  Pars.  Ship.,  312;  The  Marion,  1 
Story,  68;  The  Chutan,  2  Story,  ^5&;  The  St. 
Jago  de  Cuba,  9  Wheat.,  409. 

Ports  of  States  other  than  those  where  the 
vessel  belongs  are,  for  that  purpose,  considered 
as  foreign  ports  and,  of  course,  the  port  where 
the  steamer  in  this  case  was  lying  when  the 
repairs  were  made  and  the  supplies  were  fur- 
nished must  be  regarded  as  between  the  par 
ties  in  this  controversy,  as  a  foreign  port.  The 
Grapeshot  [ante,  651J. 

Controversies  respecting  such  Hens  usually 
arise  in  cases  where  the  repairs  or  supplies 
were  ordered  by  the  master  without  any  express 
directions  from  the  owner,  and  in  such  cases 
the  repairer  or  furnisher  must  prove  affirma- 
tively that  the  ship  needed  such  repairs  and 
supplies,  as  the  authority  of  the  master  in  such 
a  case  is  implied  from  the  necessity  for  the  re- 
pairs or  supplies,  the  want  of  funds  for  that 
purpose,  the  inability  to  procure  the  same,  and 
the  absence  of  the  owner. 

Where  it  appears  that  the  repairs  and  sup- 
plies were  necessary  to  preserve  the  ship  in 
port,  or  to  enable  her  to  proceed  on  her  voyage, 
and  that  they  were  made  and  furnished  in  good 
faith,  the  presumption  is  that  the  ship,  as  well 
as  the  master  and  owner,  is  responsible  to  those 
who  made  the  necessary  advances.and  it  is  clear 
that  the  necessity  for  credit  must  be  presumed 
where  it  appears  that  the  repairs  and  supplies 
were  ordered  by  the  master,  and  that  they  were 
necessary  for  the  ship,  unless  it  is  shown  that 
the  master  had  funds  or  that  the  owner  had  suf- 
ficient credit,  and  that  the  repairers,  furnishers 
and  lenders  of  the  money  knew  those  facts  or 
one  of  them,  or  that  such  facts  and  circum- 
stances were  known  to  them  as  were  sufficient 
to  put  them  upon  inquiry,  and  to  show  tlial  if 
they  had  used  duo  diligence  they  would  have 
ascertained  that  the  master  was  not  authorized 
to  obtain  any  such  relief  on  the  credit  of  the 
vessel. 

Subject  to  those  conditions,  the  master,  in 
the  absence  of  the  owner,  is  vested  with  the 
authority  to  order  necessary  repairs  and  sup- 
plies, but  it  is  no  objection  to  his  authority 
that  he  acted  on  the  occasion  under  the  ex- 

f)res8  instructions  of  the  owner,  nor  will  the 
ien  of  those  who  made  the  repairs  and  fur- 
nished the  supplies  bs  defeated  by  the  fact  that 
his  authority  emanated  from  the  owner  instead 
of  being  implied  by  law. 

When  the  owner  is  present  the  implied  au- 
thority of  the  master  for  that  purpose  ceases, 
but  tlT the  owner  gives  directions  to  that  effect 
the  master  ma^  still  order  necessary  repairs  and 
supplies,  and  if  the  ship  is  at  the  time  in  a  for- 
eign port,  or  in  the  port  of  a  State  other  than 
that  of  the  State  to  which  she  belongs,  those 
who  make  the  advances  will  have  a  maritime 
lien,  if  they  were  made  on  the  credit  of  the  ves- 
sel. 

Qrant  all  these  several  propositions,  still  it 
is  contended  by  the  respondent  that  no  such  lien 
arises  in  this  case,  because,  as  he  insists,  the 
repairs  were  made  and  supplies  furnished  in 
pursuance  of  a  contract  with  the  owner,  by 
which  the  appellants  assumed  the  entire  charge 
of  the  steamer  for  a  series  of  trips  and  were  t 
receive  the  specified  compensation  of  ten  per 
cent,  commission  on  the  gross  freights. 
Doubtless,  some  of  the  repairs  and  supplies 
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'were  ordered  by  the  owner,  and  the  respondent 
contends  that  the  appellants,  by  virtue  of  the 
arrangement,  became  the  agents  of  the  owner, 
and  that  it  was  in  that  capacity  that  they  freighted 
the  steamer  and  paid  the  expenses  of  the  re- 
pairs and  supplies,  without  any  other  Hen  upon 
the  steamer  than  that  given  by  the  common  law. 

Strong  doubts  are  entertained  whether  the 
written  agreement,  even  if  it  had  continued  in 
force  without  alteration,  and  if  the  advances 
in  question  had  been  made  under  it,  would  sup- 
port the  theory  set  up  by  the  respondent,  but  it 
is  not  absolutely  necessary  to  decide  that  point, 
as  it  is  quite  clear  that  the  repairs  were  made 
and  supplies  furnished  in  every  case  either  by  the 
order  of  the  master  or  the  owner,  and  with  the 
express  understanding  that  they  were  so  made 
and  furnished  on  the  credit  of  the  steamer. 

They  employed  the  steamer,  in  the  first  place, 
under  the  written  agreement  of  the  14th  of 
March,  1»B6,  for  two  trips  between  Baltimore 
and  Charleston,  and  it  was  agreed  that  they 
were  to  receive  ten  per  cent,  commissions  on 
the  gross  freights,  and  that  they  should  dis- 
burse the  steamer,  but  they  also  stipulated  to 
have  the  freights  and  disbursements  insured 
for  the  benefit  of  the  owner,  which  shows,  to  a 
demonstration,  that  they  were  not  owners  for 
the  voyage.  Saggestion  is  made  that  they 
changed  the  master  and  selected  some  of  the 
crew,  but  the  evidence  shows  that  all  those  acts 
were  performed  by  the  consent  of  the  owner 
and  subject  to  his  approval.  Much  the  larger 
portion  of  the  advances  was  paid  before  the 
libel  was  filed,  and  additional  payments  have 
since  been  made. 

Viewed,  as  the  state  of  the  case  was,  at  the 
date  nf  the^decree  entered  in  the  district  court, 
it  is  not  doubted  that  an  amount  much  greater 
than  the  amount  allowed  in  that  decree  had 
been  disbursed  by  the  libelants  for  repairs  and 
supplies  to  the  steamer  subsequent  to  the  two 
trips  made  under  the  written  agreement.  Sup- 
pose the  libelants  had  no  lien  for  the  disburse- 
ments made  under  that  agreement,  which  is  not 
admitted,  still  it  is  fully  proved  that  the  appel- 
lants, subsequent  to  the  two  trips,  refused  to 
make  further  advances  on  the  credit  of  the 
owner,  and  that  the  owner  expressly  requested 
that  the  advances  should  be  made  on  the  credit 
of  the  steamer. 

Implied  liens,  it  is  said,  can  be  created  only 
by  the  master,  but  if  it  is  meant  by  that  propo- 
sition that  the  owner,  or  owners,  if  more  than 
one,  cannot  order  repairs  and  supplies  on  the 
credit  of  the  vessel,  the  court  cannot  assent  to 
the  proposition,  as  the  practice  is  constantly 
otherwise. 

Undoubtedly,  the  presence  of  the  owner  de- 
feats the  implied  authority  of  the  master,  but 
the  presence  of  the  owner  would  not  destroy 
such  credit  as  is  necessary  to  furnish  food  to 
the  mariners  and  save  the  vessel  and  cargo  from 
the  perils  of  the  seas.     The  Ouy  [ante,  710]. 

More  stringent  rules  apply  as  between  one 
part  owner  and  another,but  the  case  is  free  from 
all  diflSculty  if  all  the  owners  are  present  and 
the  advances  are  made  at  their  request  or  by 
their  directions,  and  under  an  agreement,  ex- 
press or  implied,  that  the  same  are  made  on  the 
credit  of  the  vessel.  Were  it  not  so,  mariners 
would  refuse  to  ship  for  distant  poits  if  the 
owner  was  to  remain  with  the  ship,  either  as 
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supercargo  or  paaaenger,  unless  it  was  known 
that  he  had  cnedit  everywhere,  as  in  caae  the 
ship  should  become  disabled  and  need  repairs 
and  provisions,  the  most  reliable  means  of  re- 
lief would  be  withdrawn;  and  it  is  not  difficult 
to  imagine  a  case  where  life  and  property 
might  be  lost,  because  the  owner  waa  on  board 
and  without  personal  credit. 

Decree  of  the  Oireuit  Court  rtnened,  and  the 
cause  remanded,  aith  direction*  to  enter  a  decree 
affirming  the  decree  (ff  the  Dittriet  Covrt. 

Cited— 13  WaU.,  385;  17  Wa]|..«80:21WBlU58B:  & 
Huvbes,  48(:  4  Dill.,  448^  Bta.,  101;  8  IH8s_Itt: 
11  Blatcbf.,  466. 47S.  478  ;  IS  Blatohf.,  508 ;  14  Blatcfaf .. 
35:7Ben.,  181:8Ben.,23;1  Bro^S8a,641:40N.  J.Lu. 
291 ;  IS  Am.  Rep.,  197  (£7  Mich.,  408):  £9  Am.  Rep.. 
839  (U  Vroom.,  288) ;  88  Am.  Bep.,  171  (43  Mlcb..  UO). 


JAMES  F.  PENDERGA8T.  CHARLES  H. 
PENDERQAST  and  HENRY  A.  FEN- 
WICK,  Appt*., 

«. 

THE  OWNERS  and   CLAIMANT  of  thk 
STEAMER  QENERAL  CUSTER 

(See  8.  0.,  "  The  OMttr,"  10  WalL,  ao^-flfl.  JVMe.) 

NeeeuUy  of  oredit  for  tappUet,  tohenpreaumed — 
agreement  of  ownen — action  in  Slate  Gviat, 
when  no  bar. 

Where  proof  Is  made  of  neoeastty  for  repair*  and 
supplies,  or  for  funds  raised  to  par  for  the  aame, 
and  of  credit  given  to  the  ship,  a  presumptioii  will 
arise,  of  neoeislty  for  credit. 

The  owners  In  person  mii7  ajrree  that  the  ad- 
vances shall  t>e  furnished  on  toe  credit  at  tke 
steamer. 

The  oommenoement  of  an  action  for  the  advances 
in  a  State  Court,  and  the  pendency  of  aueb  an  action 
is  no  l>ar  to  a  suit  In  a  Federal  Court. 

[No.  71.] 
Argued  Not.  SO.  1870.      Decided  Dee.  U,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unital 
States  for  the  District  of  Maryland. 

This  case  is  in  all  respeciS  like  the  preceding 
in  its  history  and  facts.  It  was  argued  with 
that  case  by  the  same  counsel,  and  reference  b 
made  to  that  case  for  an  abstract  of  the  ail- 
ments presented. 

Meetn.  S.  Teaekle  Wallii  and  JtAia  H. 
Tbomaa,  for  appellants. 

jifr.  Wm.  Shepherd  Brxaa,  for  appdieea. 

Mr.  Jtutiee  CUIFord  delivered  the  opinion 
of  the  court: 

Jurisdiction,  it  is  conceded,  is  vested  in  the 
district  courts,  by  the  9th  section  of  tlie  Ju- 
diciary Act,  to  enforce  maritime  liens  by  a  anit 
in  rem  in  all  cases  where  such  liens  arise, 
whether  the  libel  is  for  the  breach  of  a  mari- 
time contract  or  to  recover  dnmagea  for  a  ma- 
rine tort. 

Repairs  were  made  and  supplies  furnished  by 
the  appellants  to  the  steamer  named  in  tiie 
pleadings,  and  the  owners  of  the  steamer  in- 
fusing to  pay  for  the  same,  the  appeUants  filed 
their  libel  in  the  District  Court  for  the  Diauict 
of  Maryland,  and  caused  the  sleamer  to.be  ar- 
rested, claiming  that  the  repaira  and  the  mp- 
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pliea  were  a  lien  upon  the  steamer.  Appearance 
was  entered  by  the  owners  of  the  steamer,  as 
claimants  of  the  same,  and  they  filed  an  answer 
setting  up  the  same  defenses  as  those  pleaded 
by  the  owner  of  the  steamer  in  the  suit  just  de- 
cided. Testimony  was  taken  by  both  parties 
in  the  two  suits,  as  exhibited  in  the  transcript 
of  the  other  suit,  and  the  parties  entered  into  a 
stipulation  that  reference  might  be  made  in  the 
trial  of  this  suit  to  the  depositions  printed  in 
the  other,  and  that  both  should  be  heard  at  the 
same  time. 

Two  principal  questions,  it  seems,  were  dis- 
cussed in  the  district  court:  (1)  Whether  the 
evidence  showed  that  the  credit  for  the  repairs 
and  supplies  was  or  was  not^iyen  to  the  steamer, 
under  the  rules  of  the  mantime  law  as  under- 
stood and  administered  in  the  Federal  Courts. 
(8)  Whether  the  repairs  made  and  the  supplies 
furnished,  in  view  of  the  circumstances,  be- 
came a  lien  upon  the  steamer.  Both  of  those 
questions  were  answered  by  the  district  judge 
in  the  affirmative,  and  the  court  entered  a  de- 
cree for  the  libelants  in  the  sum  of  $6,496.68 
against  the  owners  of  the  steamer  and  the  stip- 
ulators for  value.  Appeal  was  taken  by  the 
respondents  to  the  circuit  court,  where  the 
decree  of  the  district  court  was  reversed,  upon 
the  ground  that  the  evidence  in  the  transcript, 
if  tested  by  the  rules  laid  down  in  Th<muu  v. 
Otbom.  19  How.,  82  [60  U.  8..  XV.,  584]  and 
in  the  case  of  Pratty.  Heed,  19  How.,  860  [60 
U.  S.,  XV.,  661],  does  not  show  the  existence 
of  any  such  lien. 

Since  that  ruling  was  made  the  whole  sub- 
ject has  been  very  fully  reconsidered  by  this 
court  in  the  case  of  77m  Orapeshot  [ante, 
6S1]  in  which  the  opinion  was  given  by 
the  Chief  Justice.  Viewed  in  the  light  of  that 
decision,  and  of  the  opinion  of  the  court  in  the 
case  of  The  Lulu  [ante,  906]  delivered  at  the 
last  term,  as  the  case  must  be,  it  is  clear  that 
further  discussion  of  the  same  is  unnecessary, 
as  it  is  conclusively  settled  that  "  where  proof 
Is  made  of  necessity  for  the  repairs  and  supplies, 
or  for  funds  raised  to  pay  for  the  same,  and  of 
credit  given  to  the  ship,  a  presumption  will 
arise,  conclusive  in  the  absence  of  evidence  to 
tne  contrary,  of  necessity  for  credit;"  or,  in 
other  words,  the  necessity  for  credit  must  be 
presumed  where  it  appears  that  the  repairs  and 
supplies  were  necessary,  unless  it  is  shown  that 
the  master  had  funds,  or  that  the  owner  had 
sufficient  credit,  and  that  the  person  or  persons 
making  the  advances  knew  those  facts  or  one 
of  them,  or  that  such  facts  and  circumstances 
were  known  to  them  ss  were  sufficient  to  put 
them  upon  inquiry,  and  to  show  that  if  they 
bad  used  due  diligence  in  that  behalf  they 
-would  have  ascertained  that  the  master  was  not 
authorized  to  obtain  any  such  relief  on  the 
credit  of  the  steamer. 

Suppose  that  defense  cannot  be  sustained, 
still  the  respondents  insist  that  the  steamer  is 
not  liable  for  the  advances  made  by  the  appel- 
lants, because  the  decree,  as  they  contend,  falls 
within  the  rule  laid  down  in  the  case  of  Minium 
T.  Maynard,  17  How.,  477  [58  U.  8.,  XV.,  236] 
where  it  was  held  that  a  libel  in  penonam 
could  not  be  maintained  to  recover  a  balance 
of  account,  consisting  of  moneys  paid,  laid  out 
and  expended  for  the  respondents  in  payment 
for  repairs  and  supplies  to  a  steamer  owned  by 
Bee  10  Wall. 


the  debtors,  together  with  charges  for  commis- 
sions and  for  advertising  the  steamer. 

Examples  might  easily  be  given  where  a  party 
may  sue  in  the  admiralty  or  in  the  common  law 
courts  at  his  election,  but  it  is  unnecessary  to 
express  any  doubts  as  to  the  correctness  of  the 
rule  laid  down  in  that  case,  as  it  is  clear  that  it 
does  not  control  the  case  before  the  court  even 
if  the  rule  be  admitted  to  be  correct  without 
any  qualification.  The  Belfaei  [ante,  273] ; 
Davis  v.  Chad,  Dav.,  71;  The  Orapeshot 
[ante,  651];  MerriU  v.  Brevier,  14  Law  Rep., 
453. 

Undoubtedly,  the  appellants  took  charge  of 
the  steamer  for  two  trial  trips  between  Balti- 
more and  Charleston,  and  by  the  terms  of  the 
written  agreement  entered  into  at  that  time  they 
were  to  receive  for  the  services  rendered  in  those 
trijM  a  commission  of  ten  per  cent,  on  the  gross 
freights  of  the  steamer,  but  they  also  stipulated 
to  disburse  the  steamer,  and  to  insure  the 
freights  and  disbursements  for  the  benefit  of 
the  owners.  Thej[  took  the  steamer  on  trial  for 
those  two  trips  with  a  view  to  purchase  her  in 
case  they  were  "  satitified  with  the  vessel,"  but 
they  elected  not  to  make  the  purcha^,  and  sub- 
sequently refused  to  disburse  the  steamer  on 
the  credit  of  the  owners.  Uncontradicted  as 
the  evidence  is  upon  this  point,  it  does  not 
eeem  necessary  to  reproduce  it,  especially  as  it 
is  all  one  wa^. 

Objection  is  also  made  that  the  advances  can- 
not be  held  to  be  a  lien  upon  the  steamer, because 
some  of  the  repairs  and  supplies  were  ordered 
by  the  owners  in  person,  but  the  objection  is 
entitled  to  no  weight,  as  the  evidence  shows 
that  it  was  expressly  agreed  that  the  advances 
should  be  furnished  on  the  credit  of  the  steam- 
er. The  Orapeshot  [m,pra'\  ■  The  Ouy  [anU,  710] ; 
-Sf.  C.,\  Ben.,  112.  The  Lulu  [rupra]. 

Payments  have  been  made  by  the  respondents 
since  the  decree  was  entered  in  the  district 
court,  but  the  court  here  is  not  asked  to  revise 
the  finding  of  the  district* court  as  to  the  amount, 
nor  to  deduct  the  payments  since  made,  as 
those  matters  will  be  adjusted  under  the  stipu- 
lations executed  between  the  parties. 

Suggestion  is  also  made  that  the  lien  was 
waivra  by  the  commencement  of  an  action  for 
the  advances  in  the  State  Court,  but  the  record 
shows  that  the  action  is  still  pending,  and  it  is 
well  settled  law  that  the  pendency  of  such  an 
action  is  no  bar  to  a  suit  in  a  Fra^ral  Court. 
Loring  v.  Marsh,  3  Cliff..  820;  \radUigh  v. 
Veaeie,  8  Sumn.,  165;  WMte  v.  Whitman,  1 
Curt.,  494;  Lyman  v.  Brown,  3  Curt.,  559;  The 
Paul  Boggs,  1  Sprague,  869;  The  mgldander, 
1  Sprague,  610. 

liad  the  judgment  been  rendered  it  might  be 
different,  but  is  clear  that  the  rule  "  transit  in 
remjudieatam  "  cannot  apply  during  the  pen- 
dency of  the  action.  Murray  v.  Lotejoy,  3 
Cliff.,  197,  Zon^wy  v  Murray,  8  Wall..  16  [70 
U.S.,  XVIII.,  188). 

All  sums  collected  in  that  proceeding  have 
been  duly  credited  in  this  case,  and  it  is  fully 
proved  that  the  whole  amount  included  in  the 
decree  of  the  district  court  was  properly  cog- 
nizable in  the  admiralty. 

Decree  of  the  Cireuit  Court  is  reversed,  and  the 
cause  remanded,  leith  directions  to  erUer  a  decree 
affirming  the  decree  of  the  District  Court. 

Cited-21  WaU.,  S8S ;  8  Bias.,  lOB. 
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CHARLES  CLARK  and  THE  BUCKEYE 
MUTUAL  INSURANCE  COMPANY,  Appti., 

V. 

THE  STEAMER  ADMIRAL  FARRAGUT. 

(See  8.  C.  10  WaU.,  834-3890 

Want  of  lookout,  tehen  doe*  not  drfeat  ateHonJor 
eMUAon. 

The  muter  or  owners  of  a  vessel  should  not  be 
made  liable  for  the  congequences  of  an  accident, 
by  reason  of  not  havlnfr  a  special  lookout,  whem 
the  Qolllslon  or  loss  could  not  have  been  guarded 
affalnet  by  a  lookout,  or  where  it  is  dear  that  the 
absence  of  a  lookout  had  nothin  v  to  do  in  cauglnff  It. 

[No.  68.] 
ArgueA  Nov.  19,  mo.     Beaded  Dee.  It,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed43ute8  for  the  Southern  District  of  lUi- 
nois. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  Illinois,  to  recover  for  the  loss  of  a 
canal-boat  and  car^. 

That  court  having  entered  a  decree  dismiss- 
inK  the  liliel,  and  the  circuit  court,  upon  ap- 
peal, having  affirmed  the  decree,  the  libelants 
took  a  further  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Mr.  li.  Proudfoot,  for  appellants: 

"  There  must  be  a  man  specially  detailed,  to 
have  a  trustworthy  and  constant  lookout  sta- 
tioned at  the  part  of  the  vessel  best  adapted  for 
that  purpose,  and  whose  whole  business  is  to 
keep  such  lookout.  An  omission  in  case  of 
collision  would  be  prima  faeie  evidence  of  fault. 
The  wheel-house  iis  not  a  proper  place  for  such 
lookout;  neither  is  the  hurricane  deck;  and  the 
captain  of  the  watch  is  not  such  a  lookout  as 
is  required  by  law." 

The  New  York  v.  Bea,  18  How.,  228  (59  U. 
8  ,  XV.,  861);  8t.  John^.  Paine.  10  How.,  585; 
Chamberlain  v.  Ward,  Hi  How.,  570  (62  U.  8., 
XVI.,  319);  The  Jamee  Gray  v.  The  John 
HHuer,  81. How.,  191  (62  U.  8,  XVL,  109); 
Oenetee  Chief,  12  How.,  462;  ffaneg  v.  8.  P. 
Co.,  28  How.,  292  (64  U.  8.,  XVI.,  568); 
Tran*.  Co.  v.  Nav.  Co.,  22  How.,  471  (63  U. 
8.,  XVL.  890);  The  Ottatea,  8  Wall.,  278(70 
U.  8.,  XVUL,  167);  Sturgitv.  Boyer,  24  How., 
118,  120  (65  U.  S.,  XVI.,  598,  694);  OotUey. 
Bhute,  18  How.,  467(59  U.  8..  XV..  464);  Ctd- 
hertton  t.  The  Southern  BeUe,  18  How.,  687 
(69  U.  8.,  XV..  496);  mretz  v.  BuU.  12  How., 
471;  Piaree  v.  Puge,  24  How.,  228  (66  U.  8., 
XVL,  628);  New  Philadelphia.  1  Black,  62. 
74  (66  U.S.,  XVIL,  84.  87);  Welle  v.  Nav. 
Co.,  8  N.  Y..  876;  Aehmore  v.  Trant.  Co.,  4 
Dutch.,  ISO;  Alexander  v.  Orune,  7  Hill.,  533. 

Story,  Bailment,  section  25,  says:  "By  inev- 
itable accident,  commonly  called  the  act  of 
Gk>d,  is  meant  any  accident  produced  by  any' 
physical  cause  which  is  irresistible;  such  as  a 
loss  by  lightning  or  storms,  by  the  perils  of  the 
seas,  by  an  inundation  or  earthquake,  or  by 
sudden  death  or  illness." 

Redfield,  Railways,  ch.  10,  p.  282.  says: 
"  The  term  is  limited  to  accidents  which  come 
from  a  force  superior  to  all  human  agency, 
either  in  their  production  or  resistance." 

See,  also,  Abb.  Ship.,  472,  486;   The  VirgU, 
2  W.  Rob.,  205. 
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"  It  is  a  loss  happening  in  spite  of  all  hninaa 
effort  and  sagacity." 

8  Kent.  Com..  217. 

Mr.  li.  Tmmball,  for  appellees: 

This  court  has  said:  "  In  cases  of  ocdiirion, 
the  testimony  is  often  conflicting  and  irreoon- 
cilable.  Each  party  can  make  out  a  plausible 
case,  supported  by  some  evidence.  In  snch 
cases  we  have  frequently  decided,  that  where 
the  districts  and  circuits  concur  in  opinion  aa 
the  facts,  and  there  is  testimony  supporting 
their  decision,  we  will  not  reverse  it  on  doubts 
raised  by  the  ingenuity  of  counseL" 

The  Hypodame,  6  Wall.,  238  (78  U.  8l. 
XVIII.,  796);  NeaeU  v.  Norton,  8  WalL,  987 
(70  U.  8..  XVIIL.  278). 

A  lookout  on  the  forward  deck  could  fasve 
been  of  no  possible  use  in  this  case. 

In  the  case  of  The  Jamee  Oray  v.  I%e  Jofkn 
Fraeer,  21  How..  198  (62  U.  8.,  XVI..  110), 
this  court  says:  "A  lookout  on  board  Tbe 
John  Eraser  would  be  of  little  or  no  value,  tor 
tbe  view  ahead  was  obstructed  by  the  steam 
tug." 

Mr.  Juetiee  Bradlejr  deliTered  the  opinitm 
of  the  court: 

Tbe  appellant,  Clark,  libeled  the  steamer. 
Admiral  Farragut,  for  causing  the  destnicUon 
of  the  canal-boat  Ajax,  and  her  cargo,  on  Uie 
8th  day  of  March,  1869.  The  Buckeye  Mutiul 
Insurance  Company  having  paid  Clark  $1,500 
insurance  on  the  canal-boat,  came  in  by  petition, 
and  were  made  parties  libelant,  and  subrogated 
to  Clark's  rights  in  the  cause  to  the  amount 
thus  paid.  The  principal  charges  of  the  libel 
are.  that  the  steamer  Admiral  Farragut,  being 
enf^aged  in  running  between  Beardstown,  Illi- 
nois, and  St.  Louis,  Mo.,  on  the  Illinois  and 
Mississippi  Itivets,  on  the  7th  of  March,  1808. 
took  tbe  canal-boat  Ajaz,  loaded  with  wheat, 
com  and  oats,  in  tow  at  Beardstown ;  that  the 
owner  or  master  of  The  Farragut  contracted  to 
tow  The  Ajax  safely  to  St.  Louis  and  retniv 
for  $180,  and  caused  it  to  be  lashed  to  the  aide 
of  the  steamer,  and  proceeded  down  the  IlUnois 
River  until  about  four  o'  clock  in  the  morning 
of  the  8th  of  March,  when,  in  attempting  to 
pass  through  the  railroad  bridge  at  Meredoaia, 
the  steamer  was  so  carelessly  and  negligently 
managed,  that  she  caused  The  AJaz  to  come  in 
contact  with  the  pier  of  the  bridge,  wberrt)]r 
boat  and  cargo  sank  and  became  a  total  loss. 

The  answer  alleges  that  the  canal-boat  was 
unsound  and  rotten ;  that  the  only  contract  be- 
tween the  parties  was  a  verbal  contract  to  to  wTtae 
Ajax  to  St.  Louis  for  |65,  made  with  reference 
to  the  general  usage  on  the  Mississippi  adfl  IlU- 
nois Rivers,  by  which  contracts  for  towing,  in 
the  absence  of  special  agreements,  are  oontracta 
to  tow  safely,  except  the  usual  dangers  and  bas- 
ards  of  river  navigation,  and  do  not  involve 
the  liabilities  of  a  common  carrier.  The  an- 
swer denies  that  the  steamer  was  cardessly  and 
negligently  managed. or  that  the  loss  of  The  Ajax 
was  attributable  to  the  unskillful  neaa.  negli- 
gence or  fault  of  any_  person  having  charge  of 
her,  and  alleges  that  it  was  due  to  tbe  usual 
dangers  of  river  navigation ;  that  the  bridge  in 
which  the  loas  occurred  is  located  at  a  bmd  in 
the  river,  which  there  changes  its  course  from 
southeast  to  southwest;  that  this  bend  rendeia 
it  diflScuit  to  pass  the  draw  of  the  bridge  at  aay 
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time  without  striking  the  eastern  pier;  that  this 
difficulty  is  greatly  enhanced  at  high  water  by 
a  cross-current  which  strikes  it  diagonally 
across  the  draw,  and  that  at  the  time  of  the  loss 
'Complained  of,  this  current  was  at  its  worst; 
that  the  captain  of  the  steamer  himself,  Charles 
'8.  Ebaugh,  who  was  a  skillful  pilot  of  the 
river,  took  the  helm  on  this  occasion,  and  was 
steering  the  vessel  when  the  accident  occurred , 
bat  that  by  the  strength  of  the  diagonal  cur- 
Tent  she  was  forced  towards  the  piles  protect- 
ing the  east  pier,  with  which  the  canal  boat 
■cam6  into  contact,  and  was  stove  and  sunk, 
without  any  want  of  care  or  skill  on  the  part  of 
the  owner  or  those  in  charge  of  the  steamer. 
It  is  further  alleged  that  the  said  piles  formerly 
Yielded  to  pressure,  so  that  a  sound  boat  rub 
Ding  against  them  received  no  serious  damage 
therefrom,  but  that,  daring  the  preceding 
"Winter,  the  piles  had  been  stiffened  up  with 
braces,  so  that  when  the  unsound  and  rotten 
'timbers  of  The  Ajax  came  in  contact  with 
them,  they  were  crushed. 

The  district  and  circuit  courts  were  both 
satisfied  tliat  the  evidence  in  the  case  fully  sup- 
ported the  defense,  and  this  court  concurs  in 
that  conclusion,  unless  the  position  strenuously 
insisted  on  here  by  the  appellants'  counsel  cui 
lie  ntaintained,  to  wit:  tliat  the  absence  of  a 
special  lookout  is  evidence  of  negligence,  which 
Tenders  ttie  owners  of  the  steamer  prima  fads 
liable. 

It  is,  undoubtedly,  true  that  the  absence  of  a 
'Special  lookout  would,  in  many  cases,  perhaps 
in  most  cases,  be  regarded  as  evidence  of  great 
iiegligence.  The  last  rule  prescribed  by  Con- 
,8reBS  by  the  Act  of  April  29,  1864  (18  Stat,  at 
X.,  61),  declares  that  "  nothing  in  these  rules 
«luill  exonerate  any  ship,  or  the  owner,  or  mas- 
ter, or  crew  thereof,  from  the  consequences  of 
«oy  neglect  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  lookout,"  etc.;  thus 
intimating  that  a  "proper  lookout"  is  one  of 
the  ordinary  precautions  which  a  careful  navi- 
gation involves.  But  it  would  be  against  all 
reason  to  contend  that  the  master  or  owners  of 
«  vessel  should  be  made  liable  for  the  conse- 
-quences  of  an  accident  by  reason  of  not  having 
a  special  lookout  where  the  collision  or  loss 
«ould  not  have  been  guarded  against  by  a  look- 
out, or  where  it  is  clear  that  the  absence  of  a 
lookout  had  nothing  to  do  in  causing  it.  Sup- 
pose that  a  sunken  rock,  dropped  from  a  cargo 
of  quarried  stone,  and  unknown  to  the  navi- 
j^lors  of  the  channel,  were  the  cause  of  the  ac- 
cident; could  the  presence  of  a  lookout  have 
the  least  tendency  to  guard  against  it?  A  hun- 
dred such  instances  might  be  suggested  where 
the  presence  or  absence  of  a  lookout  would  have 
no  influence  whatever  on  the  happening  of  the 
catastrophe.  We  are  not  to  shut  our  eyes  and 
to  accept  blindly  an  artificial  rule  which  is  to 
4letermme,  in  all  cases,  whether  the  navigator  is 
liable  to  the  charge  of  negligence  in  causing  any 
Ices  or  damage  that  may  happen.  A  lookout  is 
only  one  of  the  many  precautions  which  a  pru- 
dent navigator  ought  to  provide;  but  it  is  not 
indispensable  where,  from  the  circumstances  of 
the  case,  a  lookout  could  not  possibly  be  of  any 
service.  The  object  of  a  lookout  is  to  discover 
dangers  that  are  unknown,  the  advance  of  an 
approaching  vessel,  the  appearance  of  a  light 
-on  the  coast,  the  discovery  of  a  dangerous  ob- 
Due  JOWaix. 


ject,  and  many  other  things,  the  existence  and 
presence  of  which  could  not  be  so  easily  and 
quickly  known  to  a  pilot  as  to  a  person  whose 
sole  business  it  was  to  make  and  communicate 
such  discoveries.  The  cases  referred  to,  taken 
in  connection  with  the  particular  circumstances 
of  each, cannot  receive  a  different  interpretation. 

In  the  case  before  us  no  lookout  could  have 
been  of  any  possible  advantage.  No  lookout 
would  have  ventured  or  presumed  to  interfere 
with  the  captain,  who  had  the  helm  at  the  time. 
It  would  probably  have  been  rather  an  inter- 
ference and  a  hindrance  to  the  safe  management 
of  the  boat  for  any  third  person  in  such  an  exi- 
gency to  have  diverted  his  attention.  The  ob- 
stacle was  there  in  plain  sight.  Its  position  was 
better  known  to  the  captain  than  to  any  other 
person.  Ko  lookout  could  have  aided  him  in 
the  emergency.  But  if  a  lookout  were  needed, 
we  have  the  evidence  of  the  mate  that  he  was 
on  the  hurricane  deck  watching  the  course  of 
the  steamer  at  the  time;  and  had  it  been  pos- 
sible for  any  lookout  to  have  been  of  any  serv- 
ice, he  would  have  rendered  it.  Clark,  the  cap- 
tain of  the  canal-boat,  was  also  on  the  watch 
as  well  as  Nolte,  the  ship's  carpenter,  and  one 
of  the  owners  of  the  steamer.  It  is  perfectly 
evident  that  the  absence  of  aspecial  lookout  had 
nothing  at  all  to  do  with  the  happening  of  the 
accident  and,  therefore,  it  can  have  nothing  to 
do  with  fixing  the  liability  of  the  parties. 

It  is  also  evident  that  the  loss  was  occasioned 
by  the  violence  of  the  cross-current,  which  was 
due  to  the  great  height  of  water  prevailing  at 
the  time  and  was,  therefore,  the  result  of  one  of 
the  ordinary  dangers  of  river  navigation. 

Ths  deeru  of  the  Circuit  Courtvulbe  affirmed, 
with  cottt. 

Clted-88  Wall.,  irr ;  92  0.  8.,  36,  436 ;  104  U.  8.,  191 : 
2  Hughes,  144 :  2  Flipp.,  181 ;  6  8awy..  VSti  7 Sawy., 
498 ;  09  N.  Y.,  8M ;  T  Am.  Kep.,  489  MT  N.  T.,  1T6>. 


EDWARD  G.  HANRICE.  Administrator  of 

Edwabd  Hakrick,  Deceased,  PJy..  in  Err., 

v. 

JOSEPH  NEELY  bt  al. 

(See  B.  C,  10  Wall.,  864-366.) 

Deed  authorized  by  decree — proof  of  decree  not 
neceettary — pretumpUon  of  delivery. 

Where  one  made  a  deed  under  the  autborlty  of 
sdecree.lt  is  eood  without  produolngtbe  decree, 
which  could  ad^nothlnir  to  Its  validity. 

Where  a  deed  was  delivered  in  ot>ealeDce  to  the 
decree  of  the  court,  proof  of  the  decree  was  not 
neoesaary  to  support  the  delivery. 

Where  a  grantee  Is  la  possession  of  a  deed,  which 
upon  the  (ace  of  It  Is  regularly  executed,  and  has 
had  It  recorded,  the  presumption  Is  that  It  was  duly 
delivered. 

[No.  67.] 
Argued  Nov.  £8,  1870.   Decided  Dee.  It,  1870. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 
The  case  is  fully  stated  by  the  court. 
Mr.  W.  O.  Hale,  for  plaintifl  in  error. 
(No  counsel  appeared  in  this  court  for  de- 
fendants in  error). 

Mr.  Jtutiee  Davia  delivered  the  opinion  of 
the  court: 
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This  was  an  action  of  trespass,  according  to 
the  local  practice  of  Texas,  to  try  the  title  to 
several  leagues  of  land,  in  Falls  County,  in  that 
State. 

On  the  trial  of  the  case  before  the  jury,  the 
plaintiff  proved  title  in  one  Pedro  Zaraa,  to  the 
lands  in  controversy,  and  gave  in  evidence  a 
letter  of  attorney,  executed  in  1831,  fromZarsa 
to  McKinney,  authorizing  him  to  sell  the  lands, 
or  to  substitute  another  person  in  his  stead  for 
that  purpose.  McKinney  did  not  execute  the 
power  conferred  on  him,  but  in  ISSS.delegated 
It  to  Robert  M.  Williamson  by  a  letter  of  sub 
stitution,  which  was  also  received  by  the  court 
in  evidence.  In  further  derivation  of  title  the 
plaintiff  effered  in. evidence  a  deed  of  Uw  prop- 
erty made  in  the  name  of  Zarsa.  in  1H51,  by 
Williamson,  under  the  substituted  power,  to 
Edward  Hanrick,  the  plaintiff's  intestate. 

This  deed  was  rejected  by  the  court  on  the 
ground  that  as  it  was  made  and  delivered  in 
pursuance  of  a  decree  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Texas,  the  decree  was  necessary  to  support  the 
deed,  and  without  proof  of  it,  which  was  not 
furnished,  the  deed  could  not  be  read  in  evi- 
dence to  the  jury.  There  was  other  evidence 
offered,  rejected  and  exceptions  taken,  but  the 
only  point  in  the  case  we  deem  it  necessary  to 
notice,  relates^o  the  ruling  of  the  court  excepted 
to  at  the  time,  excluding  this  deed  from  the 
consideration  of  the  jury.  The  main  question 
is,  wliether  the  deed  was  good  without  the  de- 
cree. 

It  is  quite  clear,  from  the  evidence,  that  Will- 
iamson, on  behalf  of  Zarsa,  had  contracted  to 
sell  the  several  tracts  of  land  to  Hanrick,  and 
that  the  sale  was  not  completed,  owing  to  dif- 
ferences which  bad  arisen  between  the  parties 
concerning  it.  These  differences  produced  liti- 
gatioo,  which  resulted  in  the  court  decreeing 
uiat  Williamson,  on  behalf  of  his  principal, 
should  convey  to  Hanrick.  It  may  be  true  that 
the  deed  was  executed  because  of  the  decree, 
and  that  it  would  not  have  been  made  if  the 
d.ecree  had  not  been  rendered,  but  it  does  not 
follow  that  the  decree  was  necessary  to  its 
validity. 

The  fee  of  the  lands  was  in  Zarsa,  and  the 
power  of  Williamson,  his  attorney  in  fact,  to 
sell  and  convey  them  to  Hanrick,  was  plenary, 
and  did  not  require,  to  be  employed,  that  a 
court  of  justice  should  act  on  it.  If  William- 
son was  stimulaicd  by  the  decree  to  exercise  the 
power  thus  vested  in  him  by  Zarsa,  what  right 
nave  the  defendants  to  question  liis  action  or 
complain  of  it?  They  are  not  concerned  with 
the  reasons  that  Induced  him  to  act,  nor  with 
the  nature  or  result  of  the  litigation  with  Han- 
rick. All  that  they  are  interested  to  know  is, 
that  Zarsa  had  title  to  the  lands,  that  he  au- 
thorized Williamson  to  sell,  and  that  the  con- 
veyance to  Hanrick  was  in  due  form  of  law. 
The  decision  by  this  court  in  Oamet  v.  Stiles, 
14  Pet.,  822,  is  a  direct  authority  against  the 
position  taken  by  the  court  l)elow.  In  that  case, 
Buchanan,  the  purchaser  from  the  Unit»i 
States  of  lands  in  Ohio,  sold  them  to  Sterling, 
but  recited  in  his  deed,  that  the  conveyance  was 
made  in  pursuance  of  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Virginia.  The  court  held  that  it  was  not  neces- 
sary to  prove  the  decree  to  sustain  the  deed; 
948 


that  as  Buchanan  was  the  patentee  of  the  hod., 
although  he  had  made  the  deed  under  the  au- 
thority of  the  decree,  yet  the  deed  was  good  with- 
out the  decree,  which  could  add  not&ing  to  ita 
validity.  If  anything,  the  case  atbarisstronger- 
than  the  case  just  cited  because  Zarm  does  not 
recite  in  the  l>ody  of  the  deed  that  the  convey- 
ance is  made  in  consequence  of  the  decree,  and 
we  only  learn  the  fact  that  it  was  so,  by  an  in- 
dorsement on  the  back  of  the  deed. 

One  other  point  remains  to  be  noticed.  It. 
seems  that  the  court  based  its  rejection  of  Uie 
deed  also  on  the  ground  that  it  was  delivered 
by  the  clerk  to  Hanrick,  in  obedieno*  to  the 
decree  of  the  court,  and  that,  therefon,  proof 
of  the  decree  was  neoesaary  to  support  the  d»- 
livery.  But  the  deed  was  not  complete  without 
delivery,  and  the  decree  of  the  court  was  no- 
more  essential  to  give  validity  to  the  deliveiy 
than  it  was  to  any  other  formality  neoeasary  to- 
the  full  execution  of  the  instrument.  William- 
son authorized  the  delivery,  and  has  acquiesced 
in  it,  and  no  one  else  can  object  to  the  mode- 
by  which  the  act  was  accomplished.  All  that 
the  defendants  are  interested  in,  is  the  fact  of 
delivery,  and  about  this  there  is  no  diqnite. 
Thev  are  no  more  concerned  with  the  contid- 
eratfons  that  induced  Williamson  to  deliver  the- 
deed  to  Hanrick.through  the  clerk  of  the  court, 
than  they  are  with  the  motives  that  prompted 
him  to  affix  his  signature  and  seal  to  the  inanu- 
ment. 

Apart  from  this,  Hanrick,  the  grantee,  being 
in  possession  of  the  deed,  which  upon  the  face 
of  It  is  regularly  executed  and,  having  had  it 
recorded,  the  presumption  is  that  it  was  duly 
delivered.  Carver  v.  Jaek»on,  4  Pet,  84;  IFimC 
V.  Leteii,  4  Pick.,  520. 

It  u,  thertfore,  clear  that  the  Ouvuit  Onrt 
erred  in  rgeeting  the  deed,  and  on  that  aeeouni  itt 
judgment  w  rmened  and  a  venire  de  novo- 
atoarded. 


THE  PHILADELPHIA,  WILMINOTON 
AND  BALTIMORE  RAILROAD  COM- 
PANY, Plff.  in  Brr., 

V. 

ISAAC  R.  TRIMBLE  and  ANN  C. 
TRIMBLE,  HIS  Wife,  ahd  OEOR- 
OIANA  PRESSTMAN. 

(See  &  C,  10  WalL,  88T-«a). 

Where  defendant  teal  neter  brought  before  the 
court,  decree  void — eomtruetion  by  parget  «f 
contract — auignment  tf  patent  nght—eon- 
tract*,  how  taried. 

A  decree  In  an  action  In  equity,  wtaerefn  defend- 
ant wiu  never  brougtittjefore  theoourt,  waa  eonui 
rvmhuHee and  void. 

Where  there  is  doubt  as  to  the  proper  oomtroe- 
tlon  of  an  instrument,  the  coostructtoa  put  upas 
It  by  the  parties  is  entitled  to  gna-t  oonalderatioii, 
but  where  its  mcaninff  is  clear,  the  error  of  the 
parties  cannot  control  its  elTect. 

An  asslKnment  of  all  the  patentee's  title  and  In- 
terest In  the  inventions  secured  to  him  by  two  pat- 
Nora.— Judgment, ■service  o/not(oe  to  appear  aitd 
defend  when  neeeawrii  to  tta  voHdity.   See  note  to 
Hollingsworth  v.  Barbour,  »U.  8.  («  Pat.), «(. 

Patent*  ,°a«rf0nmen(  before  Ututng  and  re-iaulMg 
patent* ;  leften  aetiffnment  Cramers  extended  term. 
See  note  to  Gayler  v.  Wtldw,  61  u.  8.  (H)  H«>w  J,  4TT. 
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ents,  and  of  all  the  right  and  title  which  ahould  be 
lecured  to  him  for  alterations  and  Improvementa 
In  the  Inventions  from  time  to  time  thereafter,  la 
an  RSBtRnment  of  the  entire  Inventions  and  all  alter- 
ations and  Improvementa  and  all  patents  relating: 
thereto,  whensoever  Issued. 

Contracts  underseal.where  the  Statute  of  Frauds 
la  not  Involved,  may  be  changred  or  abtonted  by  a 
new  parol  asreement.  express  or  Impfled ;  and  a 
contract  witmn  the  statute  may  be  taken  out  of  It 
by  the  conduct  of  the  parties. 
[No.  66.] 
Aryvtd  Not.  tS,  1810.     DetMei  Dee.  It,  1870. 

IN  ERROR  to  theOircuit  Court  of  the  United 
States  for  the  District  of  MM-yland. 

Suit  was  brought  in  the  court  below  by  the 
defendants  in  error  as  °  assignees,  to  recover 
damages  for  an  alleged  infringement  of  a  cer- 
tain patent  for  truss  frames  of  bridges.  The 
patent  was  obtained  in  1840  by  Wm.  Howe. 
In  1844  he  assigned  to  Isaac  R.  Trimble  in 
these  words:  "  All  the  right,  title  and  interest 
which  I  have  in  said  invention  as  secured  to 
me  by  said  letters  patent;  and  also  all  right, 
title  and  interest  which  may  be  secured  to  me 
for  alterations  and  improvements  in  the  same 
from  time  to  time."  "The  same  to  be  held  and 
enjoyed  by  the  said  I.  R.  Trimble,  etc.,  to  the 
full  end  of  the  term  for  which  said  letters  pat- 
ent are  or  may  be  granted,  as  f  ullv  and  entirely 
as  the  same  would  have  been  held  and  enjoyed 
by  me,  had  Uiis  assignment  and  sale  not  been 
made."  Howe  having  died,  his  administrator, 
Joseph  Stone,  Sep.  16,  1864,  in  order  to 
"secure  to  I.  R.  Trimble  more  perfectly  his 
legal  rights,  and  tend  to  a  more  speedy  Mjust- 
ment  of  any  disputed  claim,  "assigned  to  liim- 
ble  the  same  interest  in  the  patent  of  1840 
which  he  held  in  the  others.  The  assignment 
recites  that  the  alterations  and  improvements 
secured  by  the  patent  of  1846  already  belong 
to  Trimble,  "  who  has  used  and  paid  for  the 
same  since  the  year  1846,  as  understood  at  the 
time."  On  the  application  of  the  same  admin- 
istrator, Stone,  the  patent  of  1846  was  extended 
for  seven  years  from  Aug.  28, 1860.  May  80, 
1861,  Trimble  executed  a  deed  of  "all  his  prop- 
erty and  estate,  whatsoever  and  wheresoever,  of 
every  kind  and  description,  "to  the  defendants  in 
error,  Ann  C.  Trimble,  his  wife,  and  Oeorgiana 
Presstman,  in  trust:  1.  To  pay  his  debts;  3. 
For  the  benefit  of  Mrs.  Trimble,  and  8.  To 
convey  to  such  persons  as  Mrs.  Trimble  might 
designate,  by  deed  or  will.  This  deed  was  re- 
corded July  26,  1861,  in  the  proper  office  in 
Baltimore  City,  but  was  not  recorded  in  the 
Patent  Office  until  March  4.  1868.  a  short  time 
before  this  suit  was  brought.  The  right  of  the 
pliunu£FB  to  recover  rested,  therefore,  upon  the 
KTOund  that  the  assignment  from  Howe  to 
Trimble  passed  Howe's  interest  in  the  extension 
of  the  patent  of  1846,  the  alleged  infringement 
having  taken  place  pending  such  extension. 

The  plaintiff  in  error  (defendant  below)  gave 
in  evidence  (subject  to  exception)  an  assignment 
dated  Apr.  1, 1861.  from  Howe's  administrator, 
Joseph  Stone,  to  a  certain  Daniel  Stone,  of 
Pbilikdelphia,  of  all  the  administrator's  interest 
in  the  patent  of  1846,  and  its  extension  for  the 
States  above  mentioned.  When  this  assign- 
ment was  recorded  does  not  appear.  This 
was  followed  by  proof  of  an  agreement  be- 
tween Trimble  and  Daniel  Stone,  dated  Sep. 
80,  1846,  and  recorded  July  27,  1864.  Stone 
obligates  himself  to  pay  Irimble  one  lialf  of 
See  10  Wall. 


the  consideration  money  remaining  due  from 
Trimble  to  William  Howe,  for  the  purchase  of 
his  patents;  and  Trimble  binds  himself,  in  con- 
sideration thereof,  to  sell  and  transfer,  and 
"  doth  hereby  sell  and  transfer,"  to  Stone,  one 
equal  half  part  of  his  interest  in  these  patents. 
The  agreement  further  witnesses  that  the  parties 
have  joined  themselves  as  partners  to  carry  on 
the  business  of  bridge  builders,  "under,  and  in 
accordance  with,"  the  Howe  patent  rights  and 
privileges,  etc. 

Next  followed  (subject  to  the  same  exception) 
an  assignment  from  a  certain  John  E.  Shaw, 
receiver,  to  Aaron  £.  Burton,  of  ail  the  interest 
of  Daniel  Stone  and  Trimble,  as  partners  in  the 
Howe  patents.  This  assignment  bears  date 
June  11,  1864,  and  was  recorded  July  27, 1864, 
being  the  same  day  on  which  the  partnership 
articles  above  referred  to  were  recorded,  as  has- 
been  stated. 

The  plaintiff  In  error  then  produced  an  as- 
signment from  Joseph  Stone,  administrator  of 
Daniel  Stone,  to  the  same  Aaron  E.  Burton, 
dated  Mar.  6, 1865,  in  which  he  transfers  to  the 
assignees  all  the  interest  of  the  deceased  in  the 
Howe  patents  and  extension.  This  assign- 
ment was  not  recorded  until  May  29,1868,  after 
the  institution  of  this  action.  In  order  to  sus- 
tain the  assignment  from  Shaw  as  receiver,  al- 
ready referred  to,  the  plaintiff  in  error  then  gave 
in  evidence  (subject  to  the  same  exception)  a 
transcript  of  the  record  in  an  equi^  proceeding 
in  the  Supreme  Court  of  Pennsylvania,  insti- 
tuted Mar.  10,  1864,  by  Joseph  Stone,  adminis- 
trator of  Daniel  Stone,  u^ainst  Trimble,  as 
"formerly  of  said  City  of  Philadelphia."  It  al- 
leges a  partnership  between  Daniel  Stone  and 
Trimble,  etc.  It  then  charges  that  Trimble, 
-'On  or  about  the  29th  day  of  Apr.,  1861,  ab- 
sconded to  parts  unknown,  abandoning  the  said 
copartnership  business,  and  took  up  arms 
against  the  government,"  etc.  The  bill  then 
prays  an  account,  injunction,  receiver,  etc.,  and 
a  subpcena  against  'Trimble.  The  court,  Jvdge 
A^ew,  Mar.  26,  1864,  sixteen  days  after  the 
filing  of  the  bill,  appointed  Mr.  Shaw  receiver, 
and  ordered  him  to  sell  the  partnership  prop- 
erty. He  filed  an  inventoiy,  in  which  the 
Howe  patent,  as  extended,  was  set  down  as  the 
only  assets  of  the  partnership,  and  a  sale  of  it 
for  $800  was  reported.  He  then  filed  a  peti- 
tion for  the  confirmation  of  the  sale  of  the  pat- 
ent and  extension  to  Burton  and,  June  11. 1864, 
said  sale  was  absolutely  confirmed,  and  the  re- 
ceiver directed  to  execute  the  assignment  to 
Burton  of  the  Howe  patent,  "  to  the  full  end 
of  the  time  for  which  said  letters  patent  have 
been  extended," 

The  case  is  further  stated  by  the  court. 

iternn.  Wm.  Schley  and  ThonuM  Dod- 
«ld«on,  for  plaintiff  in  error: 

The  plaintiffs  below  did  not  adduce  any  evi- 
dence of  title  in  the  extended  term  of  the  pat- 
ent. The  alleged  infringements  occurred  during 
the  said  extended  term.  There  is  nothing  in  the 
agreement,  nor  in  the  assignment  above  referred 
to,  which  would  justify  the  conclusion  that  the 
parties  had  in  contemplation  the  possible  ex- 
tension of  the  patents,  or  any  of  tuem.  The 
defendant's  2d  and  8th  prayers  ought  to  have 
been  granted. 

TTtbon  T.  Bimmaivi.,  4  How.,  682;  WiJijton  ▼. 
Simpton,  9  How.,  109;  Bloomer  t.  MeQaouan, 
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14  How.,  689;  Rartthorney.  Day,  19  How.,  211 
<60  U.  8..  XV.,  605);  Chaffee  v.  Betting  Co.,  33 
How..  283  (68  U.  8.,  XVI.,  343);  Z)ay  t.  RvMer 
Co.,  8  Blatcbf.,  491,  604. 

Even  if  there  had  been,  in  the  said  agreement 
or  said  assignment,  or  in  both,  a  covenant  pro- 
viding for  an  interest  in  any  extension,  it  would 
only,  as  respects  third  parties,  have  vested  a 
mere  equitable  right.  By  estoppel,  the  subse- 
quently accruing  ri^ht  feeding  the  estoppel, 
it  might,  in  a  suit  inter  partet,  even  at  law, 
have  clothed  the  covenantee  with  a  legal  right. 
But,  however  this  might  be  in  8uch  case,  it 
could  not  create  a  legal  right  to  be  enforced  by 
the  covenantee  or  his  assigns,  in  an  action  at^ 
law,  against  a  stranger  to  the  covenant. 

BaritJlome  v.  Day,  19  How.,  220  (60  U.  8., 
XV.,  610). 

But  even  if  Trimble  had  an  inchoate  right  in 
the  possible  extension  of  the  patent  of  1846,  his 
agreement  with  Daniel  Stone  passed  to  Daniel 
Stone  one  half  of  said  inchoate  right;  and  of 
course,  the  plaintiffs,  assuming  said  agreement 
to  be  operative,  would  not  have  such  exclusive 
title  as  would  enable  them  to  maintain  this  suit. 

The  evidence  of  Mr  Trimble,  as  a  witness,  is 
not  competent  legal  evidence  to  destroy  said 
agreement,  or  to  revest  in  him,  said  Trimble, 
the  moiety  which  he  had  transferred  to  said 
Stone.  An  assignment  of  a  le^I  interest  in  a 
patent,  or  of  an  interest  therein,  can  only  be 
made  by  writing.  Even  if  the  facts  stated  by 
witness  would  avail  in  equity,  as  a  ground  for 
a  decree  setting  aside  the  deed,  still,  in  a  suit  at 
law,  they  cannot  annul  the  agreement. 

R  R.  Co.  V.  atmipeem,  14  Pet.,  461;  Iron  & 
Naa  Fact.  v.  Coming,  1  Blatchf.,  473. 

Without  entering  into  any  discussion  of  the 
merits  of  the  suit,in  the  Supreme  Court  of  Penn- 
sylvania, it  was  shown  that  it  was  still  pending; 
and  that  said  couri,  by  a  receiver,  had  taken 
the  possession  of  the  interest  of  said  Trimble  in 
said  patent  right.long  before  the  commencement 
of  this  suit. 

Coming  into  que8tion,collaterally,in  this  suit, 
comity  requires  that  the  action  of  said  court 
should  not  be  declared  a  mere  nullity  in  law. 
It  was  a  proceeding  in  a  court  of  equity,  and 
partnership  matters  are  properly  cognizable  in 
equity.  It  was  a  case  in  a  matter  within  its  ju- 
risdiction. The  appointment  of  a  receiver  is  an 
ordinal^  exercise  of  power,  for  the  purpose  of 
preserving  property,  pending  litigation ;  and  it 

15  the  province  of  every  court  havmg  possession 
of  a  cause,  to  decide  for  itself,  whether,  upon 
the  state  of  case  before  it,  it  is  expected  to  exer- 
cise the  power.  The  averments  of  the  bill  pre- 
sented a  strong  case  for  prompt  interference. 

Meetre.  B.  C.  PresstmMi  and  S.  T.  Wal- 
lis,  for  defendants  in  error: 

The  assignment  of  Aug.  8,  1840,  from  Howe 
10  Trimble,  of  itself,  and  a/(?rtionwith  the  con- 
firmatory assignment  from  Howe's  administra- 
tor on  Sep.  18,  1864,  passed  to  Trimble  a  legal 
and  exclusive  right  within  the  territory  named, 
to  the  patents  original  and  extended,  which 
right  passed  from  Trimble  to  his  grantees  by 
his  deed  of  May  8,  1861. 

WOmti  v.  Rnitteau,  4  How.,  646;  Oayler  v. 
Wilder,  10  How.,  493:  Bartthorne  v.  Day,  19 
How.,  220(60  U.S.,  XV.,  611);  GtJwTOV.  Oooke, 
3  Blatcbf.,  149;  Phelpi  v.  Omutoek,  4  McLean, 
865;  Cate  v.  Redfleld,  4  McLean,  626:  Clum  v. 


Breuier,  2  Curt..  606-508;  Piiti  v.  flofl,  8 
Blatchf.,  201;  Bodge  v.  R  R.  Co.,  6  Blatchf., 
89. 

See,  also,  MSS.  case  of  Stone  v.  Piper,  de- 
cided by  the  late  Mr.  Juttiee  Orier,  in  Philadel- 
phia,in  which  the  identical  question  here  id  dis- 
pute was  the  sole  point  of  controversy,  and  was 
determined  in  favor  of  the  right  of  Trimble  to 
the  benefit  of  the  extension,  and  against  the 
right  of  Daniel  Stone,  under  the  aasignmeiit  of 
Howe's  administrator. 

The  agreement  between  Trimble  and  Danid 
Stone,  even  if  it  be  taken  to  contain  the  words 
of  absolute  transfer,  which  are  not  in  the  copy 
filed  with  the  Pennsylvania  bill  in  equity,  aui. 
not  pass  any  title  which  precluded  the  recovery 
of  the  plaintiffs  under  the  facts  proven  in  re- 
butter, and  put  before  the  jury  by  the  prayer 
of  the  defendants  in  error,  under  which  the  ver- 
dict was  found.  The  agreement  was  a  private 
paper,  inter  parte*  only,  and  unrecorded  dur- 
ing the  lifetime  of  Stone  and  the  term  of  the 
proposed  partnership.  The  stipulated  transfer 
of  one  half  of  the  patent  right  was  purely  inci- 
dental to  the  partnership,  which  never  went  into 
operation,  and  the  paper  itself  remained  on  the 
proof,  in  Stone's  hands,  a  confessed  escrow, un- 
der which  he  claimed  nothing. 

The  whole  proceeding  in  Pennsylvania,  and 
the  receiver's  deed  executed  nnder  it,  are  mere 
nullities,  of  no  effect  and  entitled  to  no  respect 
Not  only  was  the  equity  suit  a  sham  on  its  face, 
for  reasons  already  assigned,  but  no  subpoena 
was  issued;  no  publication  made;no  noUoe  what- 
ever given  or  pretended  to  be  given  to  the  de- 
fendant. It  was  founded,  moreover,  onthefalae 
and  fraudulent  allegation  that  Trimble  was 
"formerly  of  Philadelphia;"  while  it  is  distinct- 
ly proven  in  this  case,  that  he  never  was  at  an^ 
time  a  citizen  or  resident  of  Pennsylvania.  Nei- 
ther had  the  patent  right  any  locality  in  Penn- 
sylvania, to  give  a  jurisdiction  from  its  ntiM, 
which  did  not  exist  over  the  person  of  the  de- 
fendant. It  was  a  mere  personal  right,  and  even 
as  such  it  was  specifically  exerdsMile  in  other 
States  as  well  as  in  Pennsylvania. 

The  entire  proceeding.then.isnotonly  exparU 
but  coram  nonjudiee  as  to  Trimble,  whose  as- 
signees and  co-plaintiffs  were  not  even  made 
parties. 

DfArey  v.  KeUhum,  11  How.,  166;  Harris  v. 
Bardeman,  14  How.,  839;  MeOoon  v.  Heaiee 
[ante,  645);  BiteAoff  v.  Wethered  (ante.  839). 

While  it  is  not  denied  that  an  assignee,  in 
order  to  recover,  where  defense  is  properly 
taken,  must  have  an  exclusive  right;  yet,  if  the 
plaintiff  has  such  exclusive  right  jointly  with 
another,  the  non-joinder  of  tliat  other  must  be 
pleaded  in  abatement,a8  the  omission  of  a  proper 
CO  plaintiff  is  required  to  be,  on  familiar  princi- 
ples of  pleading,  in  all  actions  purely  «xd«<M». 

The  proceeding  in  the  Supreme  Court  of 
Pennsylvania  concedes  throughout  that  Trim- 
ble's interest  covered  the  extended  patent.  This 
admission  is  fiatly  made  by  Joseph  Stone  (ad- 
ministrator of  Daniel  Stone),  the  oomplainant. 
It  is  part  of  the  court's  decree  prescnbing  llie 
form  of  the  receiver's  deed,  and  is  set  forth  in 
that  deed  as  accepted  and  recorded  by  Burton, 
the  purchaser.  And  it  could  not  have  IieeB 
otherwise  on  the  very  showing  of  the  bill,  for 
not  only  did  the  complainant  aver  tlienon-ma' 
of  the  patent  as  a  ground  of  irreparable  injury 
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<whlch,  of  coane,  could  refer  only  to  the  ex- 
tended patent,  Uie  original  one  having  expired), 
but  he  charged  that  the  partnership  had  gone 
on  until  Trimble  left  it,  or  about  Apr.  29, 1881, 
whlcdi  was  eight  months  after  the  extension ;  the 
sole  and  exclusive  business  of  the  firm,  mean- 
while,  being  to  build  bridges,  "Under  and  in 
accordance  with  the  rights  and  privileges  ac- 
<uiired  by  Trimble  from  Howe,"  and  none  other. 
Nor  can  it  be  tolerated  that  the  plaintiff  in  er- 
ror, while  relying  upon  the  proceeding  in  which 
Joseph  Stone,  as  administrator  of  Daniel  Stone, 
thus  claims  the  extension  to  have  been  in  Trim- 
ble and  Daniel  Stone,  as  partners,  by  virtue  of 
their  partnership  agreement  and  Trimble's  origi- 
nal rights,  should  still  be  permitted  to  claim 
that  the  said  Joseph  Stone,  as  administrator  of 
Howe,  had  previougly  conveyed  the  extension 
to  the  same  Daniel  Stone.  Apr.  1, 1861,  and  had 
Afterwards  vested  it  in  Burton,  the  vendee  of 
the  recover,  by  the  deed  of  Mar.  6,  1865,  exe- 
cuted by  him,  the  same  Joseph,  in  his  capacity 
of  administrator  of  Daniel  Stone,  and  by  vulue 
of  his  own  deed  to  Daniel,  as  aforesaid. 

All  these  pretended  outstanding  rights  are  set 
up  by  the  plaintiff  in  error,  a  conceded  and 
sheer  wrong-doer,  to  protect  it  from  the  penal- 
lies  of  a  confessed  infringement,  for  which  no 
license  is  claimed  to  have  been  given  it  by  the 
parties  on  whose  rights  it  reliee.  It  certainly  is 
entitled  to  no  favorable  constructioBB. 

Mr.  Jtutice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland. 

The  controversy  between  the  parties  In  this 
court  is  confined  to  questions  relating  to  the 
title  of  the  defendants  in  error  under  the  ex- 
tended patent  of  August  88,  1860.  alleged  to 
bave  been  infringed  by  the  plaintiffs  in  error. 
The  instructions  given,  and  those  refused  by  the 
court  below,  which  are  brought  under  review, 
must  be  examined  in  the  light  of  the  facts  which 
the  bill  of  exceptions  discloses.  Before  proceed- 
ing to  consider  the  main  questions  in  tiie  case, 
we  deem  it  proper  to  dispose  of  othen  arising 
upon  the  record  in  regard  to  which  we  have 
found  no  diflBculty  and  entertain  no  doubt. 

The  deed  of  Isaac  R.  Trimble  of  the  80th  of 
Hay,  1861,  conveyed  all  his  rights  under  the 
patent,  whatever  they  may  have  lieen,  to  the 
grantees  in  that  instrument.  If  his  title  was 
oufficient,  theirs  is  so.  Tliis  was  not  contro- 
verted by  the  counsel  for  the  plaintiffs  in  error, 
and  needs  no  further  remark. 

The  assignment  of  the  11th  of  June,  1864,  to 
Aaron  £.  Burton,  made  by  John  £.  Shaw,  as 
receiver  appointed  in  the  case  in  equity  in  the 
Supreme  Court  of  Pennsylvania,  wherein  Joseph 
Stone,  administrator  of  Daniel  Stone,  was  com- 
plainant, and  Isaac  R.  Trimble  defendant,  was 
a  nullity,  and  as  such  may  be  laid  out  of  view. 
Looking  into  the  record  we  find  no  evidence  of 
the  issuing  of  any  process  against  Trimble,  or 
that  be  was  notified  of  the  pendency  of  the  suit 
bj'  publication  or  otherwise.  It  does  not  ap- 
pear that  there  was  any  step  whatever  taken  to 
bring  him  before  the  court.  The  entire  proceed- 
ing, as  disclosed,  was  coram  fum^'udtet  and  void. 
It  may  be  added  that  Trimble's  deed  to  his  co- 
plaintiffs  was  prior  in  date  to  the  filing  of  the 
pill,  and  that  the  title  of  the  grantees  in  that 
8e»ia  Wau^ 


deed  could  not  be  affected  by  a  proceeding  to 
which  they  were  not  parties. 

If  Trimble,  at  the  date  of  that  deed,  held  the 
title  under  the  extended  patent,  which  the  de- 
fendants in  error  insist  he  liad,  the  deed  of  con- 
firmation to  him  from  Howe's  administrator,  of 
the  18th  of  September,  1854,  touching  the  pat- 
ent of  1846,  extended  by  the  one  in  question, 
was  inoperative  and  useless.  It  was  referred  to 
in  the  argument,  as  showing  the  construction 
put  by  the  parties  upon  the  deed  of  Howe  to 
Trimble  of  the  0th  of  July,  1844.  W^here  there 
is  doubt  as  to  the  proper  construction  of  an  in- 
strument, this  feature  of  the  case  is  entitled  to 
great  consideration.  But  where  its  meaning  is 
clear  in  the  eye  of  the  law,  the  error  of  the  par- 
ties cannot  control  its  effect.  In  thui  view  of 
the  subject,  concealing  that  Trimble  took  this 
conveyance,  not  out  of  abundant  caution  and 
to  solve  in  his  favor  a  doubt  which  might  other- 
wise possibly  arise  against  him,  but  because  he 
deemed  it  necessary  to  give  him  a  title  which  he 
did  not  already  possess,  his  legal  rights  in  this 
controversy  are  just  what  they  would  have  been 
if  that  instrument  had  not  l>een  executed. 

If  the  construction  given  to  the  deed  of  Howe 
by  the  counsel  for  the  defendants  in  error  be 
correct,  and  no  part  of  the  title  vested  in  Trim- 
ble by  that  deed  passed  to  Daniel  Stone  by  the 
agreement  of  the  80tb  of  September,  1846,  be- 
tween him  and  Trimble,  as  the  counsel  for  the 
defendants  in  error  insist,  there  was  nothing 
for  the  deed  of  Howe's  administrator  to  Stone 
of  the  1st  of  April,  1861,  nor  for  the  deed  of 
Stone's  administrator  of  March  6,  la65,  to  Bur- 
ton, to  operate  upon,  and  both  of  them  were 
also  without  effect  upon  the  righta  of  the  par- 
ties in  this  litigation. 

This  brings  us  to  the  examination  of  the  deed 
of  Howe  to  Trimble,  and  of  the  agreement  be- 
tween Trimble  and  Stone.  They  are  the  hinges 
upon  which  the  controversy  turns.  The  stress 
of  the  argument  on  both  sidies  was  properly  con- 
fined to  these  subjects  in  their  several  aspects 
of  fact  and  of  law. 

The  deed  from  Howe  recites  that  he  had  ob- 
tained from  the  United  States  two  patents  for 
new  and  useful  improvements  in  the  construc- 
tion of  truss  bridges  and  other  structures,  one 
dated  on  the  10th  of  July,  the  other  on  the  8d 
of  August,  in  the  year  1840.  The  instrument 
is  a  deed  poll.  After  setting  out  the  consider- 
ation, it  proceeds  as  follows:  "I  have  assigned, 
sold,  and  set  over,  and  do  hereby  assign,  sell 
and  set  over,  all  the  right,  title  and  interest 
which  I  have  in  said  invention,  as  secured  to 
me  by  said  letters  patent,  and  also  all  right,  title 
and  interest  which  may  be  secured  to  me  for 
alterations  and  improvements  on  the  same  from 
time  to  Ume,  for,  to  and  in  the  following  States, 
viz.,"  etc.,  »  •  •  "the  same  to  t>e  held  and 
enjoyed  by  the  said  I.  R.  Trimble  for  his  own  use 
and  behoof,  and  for  the  use  and  behoof  of  his  le- 
gal representatives  to  the  full  end  of  the  term  for 
which  said  letters  patent  are  or  may  be  granted, 
as  fully  and  entirely  as  the  same  would  have 
been  held  and  enjoyed  by  me  had  this  assign- 
ment and  sale  not  have  been  made."  A  care- 
ful analysis  of  these  provisions  eliminates  the  fol- 
lowing results :  Howe  assigns  to  Trimble  all  his 
title  and  interest  in  the  inventions  secured  to  him 
b^  the  two  patents  mentioned , !  n  respect  to  the  ter- 
ritory specified,  and  also  all  the  right  and  title 
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which  should  be  aecund  to  him  for  alteradong 
and  improTements  in  the  inventions,  from  time 
to  time  thereafter,  for  the  same  territory,  to  be 
held  and  enjoyed  by  Trimble  to  the  full  end 
of  the  terms  for  which  patents  had  been  there- 
tofore, or  mif^ht  be  thereafter,  granted,  in  all 
respects  as  they  would  have  been  held  and  en- 
ioyed  by  the  assignor  if  the  assignment  bad  not 
oeen  made. 

The  language  employed  is  very  broad.  It  in- 
cludes alike  the  patents  which  had  been  issued 
and  all  which  might  be  issued  thereafter.  No 
discrimination  is  made  between  those  for  the 
original  inventions  and  those  for  alterations  and 
improvements,  nor  between  those  which  were 
first  issues  and  those  which  were  re-issues  or  re- 
newals and  extensions.  The  entire  inventions 
and  all  alterations  and  improvements,  and  all 
patents  relating  thereto,  whensoever  issued,  to 
the  extent  of  the  territory  specified,  are  within 
the  scope  of  the  terms  employed.  No  other  con- 
struction will  satisfy  them.  Upon  the  fullest 
consideration  we  have  no  doubt  such  was  the 
meaning  and  intent  of  the  parties. 

The  effect  of  such  a  contract,  we  think,  has 
been  settled  by  this  court  in  Cfayler  v.  Wilder, 
10  How.,  477.  Fitzgerald,  the  inventor,  before 
the  patent  was  issued,  assigned  his  entire  right 
to  Enos  Wilder.  The  assignment  contained  a 
request  that  the  patent  should  be  issued  to  the 
assignee,  and  was  duly  recorded  in  the  Patent 
Office.  This  brought  the  case  within  the  terms 
of  the  6th  section  of  the  Act  of  1886.  Fitzger- 
ald made  no  assignment  after  the  patent  was  is- 
sued to  him.  £no6  Wilder,  his  assignee,  as- 
signed to  Benjamin  Wilder, who  was  the  plaint- 
iff in  the  action.  The  defendants  insisted  that 
Enos  Wilder  had  not  the  legal,  but  only  an  equi- 
table title.  Upon  the  question  whether  an  assign- 
ment subsequent  to  the  issuing  of  the  patent  was 
necessary  to  pass  the  former  to  the  assignee, 
this  court  said:  "  We  do  not  think  the  Act  of 
Congress  requires  it,  but  that  when  the  patent 
issued  to  Fitzgerald,  the  legal  right  to  the  mo- 
nopoly and  the  property  it  creatml  was,  by  the 
operation  of  the  assignment  then  on  record, 
vested  in  Wilder."  The  argument  which  con- 
trolled the  judgment  of  the  court  may  be  thus 
stated:  Fitzgerald  had  an  inchoate  ri^ht  at  the 
time  of  the  assignment,  the  invention  being 
then  complete  and' the  specification  prepared. 
It  appeared,  by  the  language  of  the  assignment, 
that  it  was  intended  to  operate  upon  the  per- 
fect legal  title,  which  he  then  had  a  lawful 
right  to  obtain, as  well  as  upon  the  inchoate  right 
which  he  then  possessed.  There  was  no  sound 
reason  for  defeating  the  intention  of  the  parties 
by  restricting  the  assignment  to  the  latter  inter- 
est, and  compelling  the  parties  to  execute  an- 
other transfer,  unless  the  Act  of  Congress  re- 
quired it,  which,  in  the  opinion  of  the  court,  it 
did  not.  The  Act  of  1886  declares  that  every 
patent  shall  be  assignable  in  law.  The  thing 
to  be  assigned  is  not  the  mere  parchment  on 
which  the  grant  is  written,  but  the  monopoly 
which  the  grant  confers — the  right  of  property 
which  it  creates.  "And  when  the  party  has 
acquired  an  inchoate  right  to  it,  and  the  power 
to  make  that  right  perfect  and  absolute  at  his 
pleasure,  the  assignment  of  his  whole  interest, 
whether  executed  before  or  after  the  patent  is- 
sued, is  equallv  within  the  provisions  of  the  Act 
of  Congress.  We  concur  in  these  views. 
933 


The  rule  laid  down  is  the  law  of  this  tribnnsl 
upon  the  subject.  There. the  patent  wssto 
original  one:  here  it  is  an  extenaioii.  The 
question  before  us  arises  under  the  11th  and 
18th  sections  of  the  Act  of  1836.  But  the  anra- 
ments  which  controlled  the  decision  in  that 
case  apply  in  this  with  equal  force.  The  same 
considerations  are  involved  in  both.  There  u 
no  substantial  ground  of  distinction.  The  sp- 
plication  of  the  same  principle  to  the  ani^rn- 
ment  of  an  extended  patent,  made  before  tb» 
extension,  is  an  inevitable  corrollary  from  the 
reasoning  and  ruling  of  the  court.  Without,  in 
effect,  overruling  that  adjudication,  we  cannot 
hold  that  Trimble  had  not  a  legal  title  under 
the  extended  as  veil  as  under  the  original  p«t- 
ent    In  our  judgment  he  had  such  a  title. 

In  this  connection  our  attention  has  been 
called  by  the  counsel  for  the  plain tUb  in  enor 
to  Wilion  V.  B<m$$eau,  4  How.,  688,  and  sevenl 
other  cases.  None  of  them  turned  upon  the 
question  we  have  been  considering,  and  ndtfacr 
of  them  contains  anything  in  conflict  with  tli» 
proposition  eetablisbed  by  Oaykr  r.  Wilder 

It  remains  to  conrider  the  contract  between 
Trimble  and  Daniel  Stone. 

It  recites  the  agreement  lietween  Trimblo 
and  Howe,  and  the  payments  thereby  stipu- 
lated to  be  made  by  Trimble.  Stone  oove- 
nants  to  pay  one  half  of  the  installments  stiU 
unpaid  as  they  should  mature. 

This  clause  follows: 

"And  the  said  Isaac  R.  Trimble,  in  consid- 
eration of  the  said  payments,  promises  and 
agreements  on  the  part  of  the  said  Daniel  Stooe 
as  aforesaid,  for  and  on  tlie  part  of  himself, 
thp  said  Isaac  R.  Trimble,'And  his  heirs,  exec 
utorsand  administrators,  covenants  and  agrees, 
and  by  these  presents  doth  covenant  and  agttc. 
to  sell  and  transfer,  and  doth  hereby  sell  and 
transfer,  unto  the  said  Daniel  Stone,  his  hein, 
executors  and  administrators,  the  one  equsl 
moiety  or  half  part  of  all  the  right,  titto.cbuoi, 
and  interest  of  him,  the  said  Isaac  R.  Trimble, 
of,  in  and  to  the  patent  right  aforesaid,  which 
he  purchased  as  aforesaid  of  the  said  Williani 
Howe,  the  sale  heretofore  made  to  Reading  ex- 
cepted." 

A  copartnership  between  the  parties  in  the 
business  of  building  bridges  under  Howe's  pat- 
ents was  then  entered  into,  and  it  was  agned 
that  it  either  party  should  at  any  time  desire  a 
dissolution,  Trimble  should  name  a  sum  which 
be  would  bis  willing  to  give  or  take  for  a  moiety 
of  the  rights  whicm  he  acquired  from  Howe, 
including  the  payments  to  Howe,  and  that 
Stone  should  thereupon  decide  whellier  he 
would  buy  or  sell.  It  was  further  provided  that 
the  copartnership  might  be  dissolved  at  the  ex- 
piration of  six  months  after  notice  by  either 
party. 

Trimble  was  examined  as  a  witness,  and  tes- 
tified as  follows:  Stone  never  made  any  of  the 
payments  which  he  was  required  to  inake  by 
the  contract.  By  common  consent  of  the  par 
ties,  the  contract  never  went  into  operstioa  in 
any  way,  because  Stone  was  unable  to  comply 
with  any  of  his  engagements.  Trimble  was 
compelled  to  pay,  and  did  pay,  the  full  amooat 
of  the  installments  still  due  on  his  oontnct 
with  Howe.  Stone  during  his  lifetime  never 
claimed  any  right  under  t£e  contract;  but,  on 
tlw  contrary,  always  recognised  Trimble's  ex- 
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durive  right  to  the  interest  refeired  to  in  the 
agreement,  and  acted  as  Trimble's  agent  in 
building  bridges,  under  a  power  of  attorn^,  pay- 
ing "nrimble  a  part  of  the  profits  for  the  privi- 
lege. There  was  no  other  evidence  on  the  sub- 
ject.   Trimble's  testimony  was  uncontradicted. 

The  agreement  was  recorded  in  the  Patent 
Office  on  the  S7th  of  July,  1864,  after  Stone's 
death,  and  more  than  eighteen  years  after  the 
date  of  its  execution. 

The  words,  "  and  do  herebv  sell  and  trans- 
fer," found  in  the  copy  from  tne  Patent  Office, 
which  was  used  in  evidence  in  the  court  below, 
Are  not  m  the  copy  annexed  to  the  bill  filed  in 
the  Supreme  Court  of  Pennsylvania.  But,  con- 
ceding that  they  were  in  tlie  contract  as  exe- 
cuted, and  that  the  contract  had  the  same  effect 
in  transferring  to  Stone  a  moiety  of  Trimble's 
rights  and  interests,  which  Trimble's  contract 
with  Howe  had  in  traosferring  the  whole  to 
Trimble,  then  a  quesUon  arose  for  the  lury  as 
to  the  effect  of  the  facts  disclosed  in  Trimble's 
testimony.  Upon  the  trial  the  court,  at  the  re- 
quest of  the  plaintiffs,  charged  the  jury  in  ef- 
fect, that  if  they  found  the  facts  to  be  as  testi- 
£ed  by  Trimble,  the  contract  between  Trimble 
and  Stone  "  was  not  to  be  regarded  as  passing 
any  title  to  Stone,  which  the  defendant  was  en- 
titled to  set  up  in  connection  with  snv  other 
evidence  in  the  cause  as  a  bar  to  the  right  of 
the  plaintiffs  to  recover,"  provided  they  found 
also  the  execution  and  delivery  of  Trimble's 
deed  to  his  co-plaintiffs.  To  this  instruction  the 
plaintiffs  in  error  excepted. 

If  the  facts  were  as  alleged  by  Trimble,  his 
contract  with  Stone  was  stillborn.  It  never  had 
any  vitality.  Keitber  the  legal  representative 
of  Stone  nor  anyone  in  privity  with  him  as- 
serts its  validity  In  this  litigation.  It  is  vicari- 
ously put  forward  bv  the  plaintiffs  in  error. 
They  seek  to  ^ve  it  life  and  vigor,  and  invoke 
its  aid  for  their  protection. 

If  a  deed  of  real  estate  be  executed  and  re- 
corded, frima  faeit  it  conveys  the  legal  title; 
but  if  it  be  shown  it  was  not  delivwed,  that 
destroys  its  effect.  Itayrtard  v.  Ma^nard,  10 
Mass. ,  466.  A  judgment  may  be  assigned  with- 
out written  evidence  of  the  transfer,  tiird  v. 
Stuart,  19  Johns.,  842.  A  party  may  waive  a 
constitutional  provision  which  applies  in  his 
favor.  Baker  v.  Bramin,  6  Hill,  48.  Fraud 
or  mistake  in  the  execution  of  a  deed  may  be 
shown  at  law.  Hartihom  v.  Day,  19  How. ,  328 
[60  U.  S.,  XV.,  612].  The  most  solemn  con- 
tracts under  seal,  where  the  Statute  of  Frauds 
is  not  involved,  may  be  changed  or  abrogated 
by  a  new  parol  agreement,  express  or  implied ; 
and  a  contract  within  the  statute  may  be  taken 
out  of  it  bv  the  conduct  of  the  parties.  Emer- 
ton  V.  «oter,  22  How., 41  [63  U.S.,  XVI.,  868]. 
If  Stone's  administrator  were  to  sue  Trimble, 
and  the  facts  should  be  established  as  Trimble 
alleged  them  to  be,  the  action  would  be  barred 
by  estoppel  in  paii.  We  think  the  instruction 
correct,  and  that  it  properly  submitted 


We  find  no  error  in  tiie  record,  and  the  judg- 
ment belote  i$  affirmed. 

Cited— M  WaJl.,  4R :  M  Cr.  8..  658 ;  18  Blatobf .,  4St  ■ 
1  Holmes,  219 ;  31  Hloh.,  4t ;  2T  Ohio  St.,  6as !  6  Am 
Bep.,  aae  (35  Md.,  89):  18  Am.  Rep.,  U6  (81  Mich.,  49). 


this  part  of  the  case  to  the  Junr. 

The  plaintiffs  in  error  submitted  eight  pray- 
ers for  instructions.  The  2d,  8d,  4tb,  6th,  6th 
and  8th  were  refused.  The  refusal  was  ex- 
cepted to.  Some  of  the  points  which  they  pre- 
sent were  not  Insisted  upon  in  the  argument  at 
the  bar.  The  others  are  sufficiently  answered 
by  what  has  already  been  said. 
Bee  10  Wau.. 


BRANCH    T.   MASTERSON.    Assignee   of 
John  H.  Hbbkdom,  Appt., 

V. 

VOLNEY  E.  HOWARD  et  al. 

(See  S.  C,  10  Wall.,  416-418.) 
Puirtiti  in  writ  of  error  or  appeal. 

Where  tbe  Judgment  or  decree  is  lolnt,  all  the 
parties  against  wEom  It  Is  rendered  must  join  In 
the  writ  of  error  or  appeal,  or  It  will  be  dismissed. 

Where  one  of  the  parties  falls  to  appear,  or  If  ap- 
pearing, refuses  to  join  on  written  notice  and  due 
service,  the  court  may  on  that  ground  grant  an  ap- 
peal to  the  party  who  prays  for  it,  as  to  his  own 
Interest. 

[No.  66.] 
Argued  Not.  98,  1870.    Deeided  Dee.  It,  1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 

The  bill  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Western 
District  of  Texas,  sitting  with  circuit  powers, 
by  the  appellees'  intestate,  for  perfecting  title 
to  certain  lands.  A  decree  having  been  en- 
tered in  his  favor  against  S.  A.  Maverick  and 
John  H.  Hemdon,  tiie  said  Hemdon  took  an 
appeal  to  this  court,  alleging  in  his  petition 
therefor  that  "  His  co-defendant,  Maverick, 
refuses  to  prosecute  this  appeal  with  him." 

The  case  is  further  stated  by  the  court. 

Metrrt.  J.  W.  Harrit  and  w.  W.  Boyee, 
for  appellant. 

Mr.  P.  PliilUpa,  for  appellees: 

This  is  a  joint  decree  Against  the  two  de- 
fendants.   Can  Herndon  alone  take  an  appeal  T 

In  the  case  of  WiUiavu  v.  5*.,  11  Wheat., 
414,  which  was  a  writ  of  error  sued  out  by  one 
defendant  to  a  joint  judgment  against  three, 
the  writ  was  dismissed. 

In  the  case  of  Owing*  v.  Kineannon,  7  Pet., 
402,  which  was  an  appeal,  thiscourt  held  that, 
as  the  Act  of  1803  subjected  appeals  to  Uie 
same  rules,  regulations  and  restrictions  as  are 
prescribed  by  law  in  cases  of  writ  of  error,  it 
followed  that  the  same  parties  should  prose- 
I  cute  the  appeal  as  would  be  necessary  in  a  writ 
of  error 

This  is  not  only  the  requirement  of  the 
statute,  but  also  follows  the  general  usage  of 
chancery,  to  make  a  final  decree  binding  on 
all  the  parties. 

Oteings  v.  Kineannon,  7  Pet.,  402;  WiUon 
V.  Int.  Cto.,12Pet.,  140. 

A  proceeding,  in  which  Maverick  would  be 
entitled  to  be  heard  as  to  this  matter,  is  neces- 
sary. 

Todd  V.  Dania,  16  Pet.,  628. 

Mr.  JuMee  Miller  delivered  the  opinion  of 
the  court: 


NOTS.— Parties  in  error,  who  neeenarv.   See,  note 
to  Owlngs  V.  Klnoannon,  St  V.  8.  (7  Pet.),  899. 
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It  is  objected  by  the  appellee,  that  there  is 
no  yalid  appeal  m  this  case,  because  the  de- 
cree being  ajoint  decree  against  Hemdon  and 
Maverick,  Hemdon  alone  has  asked  for  an 
appeal. 

A  careful  examination  of  the  record  satisfles 
us  that  the  decree  is  a  joint  decree,  and  the  ap- 
peal is  clearly  taken  by  Hemdon  alone. 

It  is  the  established  doctrine  of  this  court 
that  in  cases  at  law,  where  the  judgment  is 
joint,  all  the  parties  against  whom  it  is  rendered 
must  join  in  the  writ  of  error;  and  in  chancery 
cases,  all  the  parties  against  whom  a  joint  de- 
cree is  rendered  must  join  in  the  appeal,  or  they 
will  be  dismissed.  There  are  two  reasons  for 
this:  1.  That  the  successful  party  may  be  at 
liberty  to  proceed  in  the  enforcement  of  his 
judgment  or  decree  against  the  parties  who  do 
not  desire  to  have  it  reviewed.  2.  That  the  ap- 
pellate tribunal  shall  not  be  required  to  decide 
a  second  or  third  time  the  same  question  on  the 
same  record.  WilUamtY.  Bk.  U.  8.,  11  Wheat, 
414;  Owingt  v.  Kineannon,  7  Pet.,  399;  Wilum 
V.  /JM.  Co.,  13  Pet.,  140. 

In  the  case  first  cited  the  court  says  that 
where  one  of  the  parties  refuse  to  join  in  a  writ 
of  error,  it  is  worthy  of  consideration  whether 
the  other  may  not  have  remedy  by  summons 
and  severance ;  and  in  the  case  of  Todd  v.  Daniel, 
16  Pet.,  521,  it  is  said  distinctly  that  such  is  the 
proper  course.  This  remedy  is  one  which  has 
fallen  into  disuse  in  modem  practice,  and  Is 
unfamiliar  to  the  profession,  but  it  was,  as  we 
find  from  an  examination  of  the  lxx)ks,  sillowed 
generally,  when  more  than  one  person  was  in- 
terested jointly  in  a  cause  of  action  or  other  pro- 
ceeding, and  one  of  them  refused  to  participate 
in  the  fegal  assertion  of  the  joint  rights  involved 
in  the  matter.  In  such  case  the  other  party  is- 
sued a  writ  of  summons,  by  which  the  one  who 
refused  to  proceed  was  brought  before  the  court, 
and  if  he  still  refused,  an  order  or  judgment  of 
severance  was  made  by  the  court,  whereby  the 
party  who  wished  to  do  so  could  sue  alone.  One 
of  the  effects  of  this  judgment  of  severance  was 
to  bar  the  party  who  refused  to  proceed,  from 
prosecuting  the  same  right  in  another  action,  as 
the  defendant  could  not  be  harassed  by  two 
separate  actions  on  a  joint  obligation,  or  on  ac- 
count of  the  same  cause  of  action,  it  lieing  joint 
in  its  nature.  Brooke's  Abr.,  art.  238,  tit.  8ev. 
and  Sum.  ;2  Rolle'sAbr.,  488,  same  title;  Arch. 
Civ.  PI.,  64;  Tidd,  Pr.,  129,  1138,  1169.  ThU 
remedy  was  applied  to  cases  of  wriu  of  error 
when  one  of  the  plaintiffs  refused  to  join  in  as- 
signing errors,ana  in  principle  is  no  doubt  as  ap- 
plicable to  cases  where  there  is  a  refusal  to  join 
in  obtaining  a  writ  of  error  or  in  an  appeal.  The 
appellant  in  this  case  seems  to  have  been  con- 
scious that  something  of  the  kind  was  necessary, 
for  it  is  alleged  in  his  petition  to  the  circuit 
court  for  an  appeal,  that  Maverick  refused  to 
prosecute  the  appeal  with  him. 

We  do  not  attach  importance  to  the  technical 
mode  of  proceeding  called  summons  and  sever- 
ance. We  should  have  held  this  appeal  good  if 
it  had  appeared  in  any  way  by  the  record  that 
Maverick  had  l)een  notified  in  writing  to  ap- 
pear, and  that  he  had  failed  to  appear,  or,  if 
appearing,  had  refused  to  join.  But  the  mete 
allegation  of  his  refusal,  in  thepetition  of  ap- 
pellant, does  not  prove  this.  We  tliink  there 
should  be  a  written  notice  and  due  service,  or 
964 


the  record  should  show  his  appearaaoe  and  re- 
fusal, and  that  the  court  on  that  ground  granted 
an  appeal  to  the  party  who  prayed  for  it.  as  to 
his  own  interest.  Such  a  proceeding  woidd  re- 
move the  objections  made  to  permitting  one  to 
appeal  without  joining  the  other,  that  is,  it 
would  enable  the  court  below  to  execute  its  de- 
cree so  far  as  it  could  be  executed  on  the  party 
who  refused  to  join,  and  it  would  estop  fhaH 
party  from  bringing  another  appeal  for  the 
same  matter.  The  latter  point  is  one  to  whicdk 
this  court  has  always  attached  much  impor- 
tanoe,and  it  has  strictly  adhered  to  the  rule  un- 
der which  this  case  must  be  dismissed,  and  also 
to  the  general  proposition  that  no  decree  can  be 
appealed  from  which  is  not  final  in  the  sense 
of  disposing  of  the  whole  matter  in  oontroTeti^. 
so  far  as  it  has  been  possible  to  adhere  to  it 
without  hazarding  the  sutwtantial  rights  of  par- 
ties interested.  We  dismiss  tliis  appnl  with  the 
less  regret  as  there  is  still  time  to  obtain  anotber 
on  proceedings  not  liable  to  the  objection  taken 
to  this. 

It  U  ordered,  tieeordinglp,  (fta(  thit  appeal  b» 
(fwRMMed. 

Clted-12  Wall., Ml;  U  WaU.,  4M; »  WaU^  UT:  SB 
TT.  8.,  419 ;  106  V.  8^  16. 


UNITED  STATES.  Appt., 

V. 

THE  HEIRS  OF  JUAN  BAUTI8TA  Viail.. 
Deceased,  bt  al. 
(See  S.  C 10  Wall..  ttS-mj 

Bight  of  appeal,  tune  »ecund — order,  nunc  pro 
tunc — effect  of  delay. 

A  prayer  for  an  appeal  made  in  dne  timeb  al  - 
tbougrb  not  granted  at  the  time  by  the  court,  se- 
cures tbe  right  of  appeal  and  no  delay  by  the  court 
In  its  allowance  can  Impair  It. 

An  order  for  an  allowance  of  an  appeal  may  be 
made  nunc  pro  tune. 

When  delay  In  perfecting  the  appeal  is  aooonnted 
for,  motion  to  dumlss  will  be  demed. 

[No.  217.] 
Argued  Dee.  9,  1870.        Decided  Dee.  U,  1870. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico. 

On  motion  to  dismiss. 

The  petition  in  this  case  was  filed  in  the  Bn- 
preme  Court  of  the  Territory  of  New  Mexico, 
by  the  appellees,  for  confirmation  of  title  to 
certain  lands.  Judgment  having  been  Kiven 
for  the  petitioners  in  thiU  court,  tne  defendants 
took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  oourt 

Me»»r».  4.  S.  Waits  and  T.  Ewtag,  J'*^ 
for  appellees. 

Meegn.  A.  T.  A^vtmaM,  Attg-Oen.,  and 
C,  H,  HIU,  AMi.  Attg-Oen.,  aad  J.  A.  WSO; 
for  appellant. 

Mr.  Jiutiee  Nelson  delivered  tlie  opinion  ot 
the  court: 

This  is  a  motion  to  dismiss  an  appesl  taken 
on  the  part  of  the  United  States. 

The  suit  was  brought  by  VigU  and  otiien.  to 
recover  a  parcel  of  umd  in  New  Mexico  under 
a  special  Act  of  Congress,  passed  June  81 ,  1860. 
which  gave  the  right  of  appeal  to  either  pai^, 
if  asked  for  within  one  year  from  Um  rendition 

n  D.  8. 
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of  the  judgment.  A  judgment  was  rendered 
against  the  United  States  in  the  court  below, 
from  which  an  appeal  was  sought  to  be  taken. 
The  only  question  is  as  to  its  regularity.  It  is 
claimed  on  the  part  of  the  Government  that  the 
appeal  was  prayed  for  by  the  United  States 
District  Attorney  in  court  at  the  time  the  judg- 
ment was  rendered,  namely:  at  the  January 
Term,  1867,  and  was  granted;  but  that  the 
clerk,  for  some  unexplained  reason,  neglected 
to  make  an  entry  of  the  same  in  the  minutes. 

This  omission  of  the  clerk  does  not  appear  to 
have  been  discovered  by  the  district  attorney 
until  January  Term,  1869.  In  the  meantime, 
this  officer  in  the  Territory  had  retired  from 
the  office,  and  when  the  omission  was  brought 
to  his  notice  by  his  successor  he  expressed  nis 
surprise  and  stated  that  he  not  only  prayed  for 
the  appeal,  but  charged  the  clerk  to  make  the 
entry  and,  as  he  believes,  gave  him  a  memo- 
randum to  that  effect. 

As  soon  as  the  omission  came  to  the  knowl- 
edge of  his  successor,  he  made  an  application 
to  the  court  below  to  amend  the  record,  so  that 
it  might  appear  that  the  appeal  had  been  prayed 
for.  accordmg  to  the  fact  at  the  term  in  which 
the  judgment  was  rendered. 

The  court  granted  the  application  and  or- 
dered that  an  entry  be  made  nunc  pro  tuneolua 
appeal  in  the  cause,  asked  for  at  the  January 
Term,  1867,  and  that  the  same  be  granted. 
This  ^tion  of  the  court  below  completed  the 
appeal,  and  we  think  it  was  well  sustained  by 
the  proofs  before  them. 

The  practice  may  be  admitted  (Castro 
V.  U.  a..  3  Wall..  46  [70  U.  S.  XVIU., 
168];  Edmonton  t.  Bloonuhire  [ante,  Bl], 
but  there  are  exceptions  to  the  rule.  U.  B. 
▼.  Gomez,  8  Wall.,  762  [70  U.  S.,  XVIII.,  215], 
is  an  instance.  There  the  proceedings  on  the 
appeal  had  been  suspended  for  the  purpose  of 
a  motion  in  the  court  below  to  set  it  aside,  and 
the  clerk  also  had  refused  to  return  and  file  the 
transcript.  These  facts  were  regarded  as  a 
sufficient  excuse  for  the  delay  m  filing  the 
record  in  this  court  at  a  subsequent  term.  U. 
3.  v.  Booth.  21  How.,  512  [62  U.  &,  XVI., 
172],  had  already  established  an  exception. 
That  was  the  case  of  a  writ  of  error  and  the 
clerk  had  refused  to  return  or  file  the  tran- 
script, which  occasioned  the  delay. 

The  same  principle  was  adopted  in  the  case 
of  Ahiio  v.  U.S.,  6  Wall.,  467  [78  U.  8., 
XVIII.,  721].  The  case  had  been  dismissed  at 
the  December  Term,  1866,  for  want  of  a  cita- 
tion. A  motion  was  made  at  the  succeeding 
term  to  re-inetate  it  upon  the  docket  on  the 
production  of  proof  that  a  citation  had  been 
signed  by  the  judge  and  served  on  the  United 
States  District  Attorney  in  due  time.  Objection 
-was  taken  that  the  proof  came  too  late,  as,  ac- 
cording to  the  settled  practice  of  the  court, 
the  motion  to  re-instate  must  be  made  at  the 
same  term  at  which  the  motion  to  dismiss  was 
granted.  But  it  appearing  from  the  proofs 
Qiat  the  clerk's  office,  where  the  records  were 
kept,  had  been  partially  destroyed  by  fire  in 
July,  1866,  which  occasioned  great  confusion 
and  some  lose  of  the  papers,  the  court  regarded 
the  facts  as  aSordine  a  sufficient  excuse  for 
the  deUy. 

Now,  in  the  case  before  us  the  fault  of  the 
clerk  in  not  entering  the  prayer  for  the  appeal 
SeelO  Wau> 


has  mainly  occasioned  the  delay  in  perfecting 
it.  It  is  true  the  vigilance  of  the  United  States 
District  Attorney  might  have  corrected  the  er- 
ror, but,  unfortunately,  he  labored  under  the 
conviction  that  the  appeal  had  been  prayed  for, 
and  allowed,  at  the  time  the  judgment  was 
rendered,  and  that  nothing  was  left  to  be  done 
but  the  return  and  filing  of  the  transcript  by 
the  clerk,  and  was  not  undeceived  till  his 
attention  was  called  to  the  case  by  his  suc- 
cessor. 

This  neglect  of  duty  by  the  clerk  and  in- 
attention of  the  district  attorney  led  to  the  ne- 
cessity of  a  motion  to  the  court  to  amend  the 
record,  so  as  to  make  it  appear  thereon  that 
the  proper  steps  had  been  taken  in  due  time 
to  secure  an  appeal  on  the  part  of  the  Govern- 
ment. The  prayer  for  an  appeal  in  due  time, 
although  not  granted  then  by  the  court,  se- 
cures this  right,  and  no  delay  by  the  court  in 
its  allowance  can  impair  it.  The  order  nunc 
pro  tune  contains  the  allowance.  It  is  true 
some  considerable  delay  has  taken  place  in 
perfectinK  this  appeal,  but  the  court  is  of 
opinion  that  it  has  been  sufflbiently  accounted 
for  from  the  facts  and  circumstances  appearing 
on  the  face  of  the  record.  The  Government  is 
obliged  to  trust  the  conduct  of  cases,  in  re- 
mote parts  of  the  country,  to  subordinate 
agents,  and  the  distance  in  the  present  instance 
is  BO  great  from  the  seat  of  government  that  a 
very  considerable  lapse  of  time  is  required  to 
communicate  with  the  head  of  the  department. 
In  such  cases  some  indulgence  must  be  extend- 
ed to  the  officers  thus  engaged,  and  this  diffi- 
culty of  communication  should  be  taken  into 
consideration  in  determining  the  question  of 
delay  in  conducting  the  leg^  proceedings  of 
the  Government. 

The  want  of  a  citation  was  mentioned  on  the 
argument  as  another  ground  of  dismissal,  but 
the  answer  is,  the  appeal  was  taken  in  open 
court  at  the  term  in  which  the  judgment  was 
rendered.    In  such  cases  no  citation  is  neces- 


ary. 


Motion  denied. 


THE   RUTLAND    MARBLE   COMPANY. 

Appt., 

e. 

WILLIAM  T.  RIPLEY  et  al.  ; 

AKD 

WILLIAM  Y.  RIPLEY  et  al.,  Apptt. 

e. 

THE   RUTLAND   MARBLE    COMPANY. 

(See  S.  C.  10  WaU.,  338-888.) 

Suit  in  equity  by  partner — annulling  eontraet — 
inniffleient  ground*  for — epeetfie  performanee, 
nhen   not  deereed— -adequate  legal  remedy — . 
oontrofBt  eonitrued. 

A  court  of  equity  trill  Interfere  by  Injuaotlon  to 
restrain  one  partner  from  vlolatinv  the  rivbts  of 
bis  copartner. 


Nora.— Speel/lepar/ormanee;  platoMJT  miut  (hoio 
performance  or  readintm  U>  perform  ana  ofer  toper- 
fnrm.  See  note  to  Hepburn  v,  Dunlop,  U  U.  B.  (1 
wbeat.),  180:  and  note  to  Pratt  v.  CarroU,  12  XJ.  8. 
(8Cranoh),ffl. 
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That  one  party  to  an  executory  contract  parUr 
executed  has  vtolated  bis  engagements.  Is  general- 
ly no  sufficient  reason  for  a  decree  by  a  court  of 
equity,  at  the  suit  of  the  other  party,  that  the  con- 
tract shall  be  annulled. 

Nor  Is  it  any  reason  for  rescinding  the  contract, 
that  It  has  become  more  burdensome  than  was  an- 
ticipated in  Its  operation  upon  the  complainants. 

A  decree  for  a  specific  performance  will  Qot  be 
made  In  favor  of  a  party  who  has  himself  been  in 
default. 

A  personal  contract  to  deliver  marble  of  certain 
kinds  and  In  blocks  of  a  kind,  being  for  a  perpetual 
supply  of  marble,  will  not  be  enforced  by  decree 
of  speciflc  performance. 

w  hen  a  contract  is  Incapable  of  being  enforced 
against  one  party,  that  party  is  equally  incapable 
of  enforcing  it  speolfloaily  a«atnstthe  other. 

Nor  will  apeddo  performance  be  decreed  where 
the  party  who  asks  for  it  has  an  entirely  adequate 
remedy,  provided  by  the  reservation  in  his  deed 
and  by  the  contract  itself. 

A  reservation  In  a  deed  of,  and  an  agreement  for, 
all  the  marble  from  the  land  that  the  grantormight 
want  to  manufacture,  Is  not  a  grantof  anexclumve 
right. 

[Nog.  42.  43.] 
Argued  Nov:  16, 1870.    Decided  Dee.  19, 1870. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Vermont. 

The  bill  in  this  case  was  filed  in  the  court  he- 
low  by  the  Rutland  Marble  Companjr,  for  an 
injunction  against  interference  with  its  use  of 
a  certain  marble  quarry,  and  for  the  rescission 
of  a  certain  contract.  A  cross-bill  was  filed  by 
the  respondent.  Ripley.  The  court  having 
granted  an  injunction  in  favor  of  the  com- 
plainant, but  having  refused  to  cancel  the  said 
contract,  both  parties  appealed  to  this  court. 

The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Meur*.  B.  R.  Cnrtl*  and  E.  J.  Ph«lps, 
for  complainant: 

The  defendant's  entry  upon  the  complainant's 
quarry  was  not  only  unlawful  but  fraudulent; 
and  the  temporary  injunction  against  it  should 
be  made  permanent. 

He  had  no  right  of  entry.  There  had  been 
no  failure  on  the  part  of  the  complainant  in 
the  performance  of  the  contract. 

The  most  the  defendant  could  claim  was, 
that  the  supply  should  be  delivered  at  such 
reasonable  intervals  as  to  enable  him  to  saw  and 
dispose  of  it  as  the  contract  contemplated. 

If  such  temporary  suspension  did  occur,  the 
defendant  was  estopped  W  his  own  act  from 
taking  advantage  of  it.  He  persistently  advised 
and  urged  the  complainant  to  stand  out  against 
the  strike,  even  if  it  resulted  in  a  failure  to 
supply  him  with  marble  for  six  months  or  a 
year. 

The  defendant's  entry  upon  the  quarry, 
shown  upon  all  the  foregoing  grounds  to  be 
unlawful,  was  likewise  fraudulent.  It  was  not 
made  in  good  faith ;  nor  upon  any  belief  that 
the  protection  of  his  rights  required  it;  nor  wllh 
any  real  intention  of  enforcing  those  rights. 

The  entire  history  of  the  transaction  proves, 
that  his  purpose  was  to  obtain  an  unjust  advan- 
tage over  the  complainant  and  thereby  to  com- 
pel it  to  submit  to  his  unwarrantable  and  un- 
conscionable demands. 

Whatever  the  defendant's  right  of  entir 
might  have  been,  he  could  not  assert  it  with 
fon%  and  without  legal  process,  while  the  com- 
plainant was  in  possession. 

This  rule  is  well  settled  in  Vermont. 

Duain  v.  Cmedrey,  23  Vt.,  681. 
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Nor  is  it  necessary  to  enlarge  upon  tbe  point 
that  the  defendants  were,  in  fact,  m  possesion. 

A  specific  performance  of  this  contract  will 
not  be  decreed  against  the  oomplainant,  as 
claimed  in  the  defendants'  cross-bill,  because 
the  contract  has  been  terminated  by  the  de- 
fendants' violation  of  and  refusaf  to  perform 
it,  and  the  complainant's  election,  thereupon, 
to  withdraw  from  it. 

Another  sufllcient  reason  against  a  decree  for 
speciflc  performance  is  to  be  found  in  the  un- 
conscientious and  unequal  character  of  tbe  con- 
tract itself. 

The  enforcement  of  such  a  decree  would  be 
impracticable.  The  duration  of  the  contract  is 
perpetual.  The  parties  must  be  oonstaatly 
changing.  The  execution  of  a  decree  never 
could  be  completed,  and  would  extoid  to  the 
heirs,  assigns  and  successors  of  the  parties  to 
remote  generations.    The  case  must. 


ly,  therefore,  remain  perpetually  in  court  for 
the  purpose  of  administenng  the  decree. 

Story,  Eq.  Jur.,  sees.  786,  787. 

"The  speciflc  performance  of  tome  agree- 
ments is  refused  on  the  ground  that  the  court 
had  no  adequate  means  of  enforcing  their  per- 
formance." 

Smith,  Prin.  Eq.,  245;  27«  SieaJtnoUv.  Cor- 
»eUi,  4  Paige,  264;  Hamblin  ▼.  Dmn^ord,  i 
Edw.,  529;  Kemble  v.  Kean,  6  Sim.,  888;  A 
parte  Clark,  1  Blackf.,  132;  Wdter$  t.  Tagbr, 
16  Ves..  416:  Coe  t.  JB.  B.  Co.,  10  Ohio  8t, 
880;  P.  C.  R.  B.  (h.  T.  0.  &T.B.B.  Co.,  11 
Ohio  St.,  544. 

"A  party  seeking  speciflc  performance  must 
show  himself  without  fault,  or  fully  excuse  any 
default  on  his  part,  upon  the  ground  that  he 
who  seeks  equity  must,  himself  do  equity." 

Benedict  v.  Lynch,  1  Johns.  Ch.,  375;  Bk.  r. 
Hagner,  1  Pet.,  464;  Morgan  t.  Morgai^,  8 
Wheat.,  299;i7an)i«  v.  Banki,  1  Rand.  406; 
Corneal  v.  Banki.  10  Wheat.,  181. 

The  objections  to  a  decree  for  a  speciflc  per- 
formance already  set  forth,  are  equiJly  decis- 
ive against  the  alternative  prayer  of  the  cross- 
bill, that  the  defendants  be  placed  by  decree 
in  possession  of  the  quarry. 

It  is  not  claimed  that  this  remedy  Is  secured 
to  the  defendants,  by  the  contract,  unleas  in 
the  event  that  complainant  shall  be  in  default 
by  failing  to  furnish  the  marble  required. 

The  contract  does  not,  even  In  that  event, 
provide  for  a  permanent  transfer  of  the  quarry 
to  the  defendants;  but  only  till  the  complain- 
ant shall  be  ready  and  willing  to  fulflll  the 
conditions  of  the  contract  on  its  part. 

The  defendants'  claim  that  the  complainant 
be  enjoined  from  using  their  quarry  except  to 
supply  contract,  is  unconscionable  and  prepos- 
terous. 

Mettr*.  Wm.  M.  ET»rto  and  Oeo.  F.  Ed- 
munds, for  defendants: 

We  object  to  the  novel  demand  of  the  ora- 
tors, that  that  part  of  the  arrangement  whkdi 
requires  them  to  do  anything  and  secnree  say 
rights  to  Ripley  be  annulled,  while  they  hold  on 
to  the  other  part  of  it,  which  gives  them  the 
title  to  Ripley's  share  of  the  property. 

There  must  be  a  newjurispruaenoe  invented 
for  such  a  claim. 

The  legal  and  equitable  estate  and  ri|d>ts  of 
Ripley  as  part  owner,  being  secured  in  his  deed 
would  revive  in  the  event  named  in  it  aad, 
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therefore,  whether  the  event  has  happened  or 
not,  the  condition,  reservation  and  contract 
operate  to  secure  to  Ripley  and  his  assigns  all 
the  rights  provided  by  the  contract  and  bind 
the  estate  and  assignees  of  Barnes  to  fulfill- 
ment. This,  judging  from  the  pleadings  and 
evidence,  does  not  seem  to  be  questioned. 

Adam  v.  Iron  Co..  7  Cash.,  361;  Jeffr«gt  v. 
AiMtA,  IJ.  &  W.,  298;  Bowe  v.  Wood,  2  J.  & 
W.,  6S8;  QuarrtttY.  Biekford,  18  Yes.,  657;  S. 
C,  1  J.  &  W.,  649;  BenOey  v.  Battt,  4  Y.  & 
C.  182;  9  L.  J.  (N.  8.)  Exch.,  80;  Bainb. 
Mines,  402,  601,  and  cases  cited.  That  the  law 
of  mines  applies  upon  the  facts  of  this  case, 
see  Bainbnage,  1,  2,  and  case  cited. 

The  present  method  of  accounting,  so  far  as 
relates  to  getting  back  the  '  'advances"  made  by 
defendant  of  twelve  cents  per  foot  on  marble 
delivered,  and  getting  the  correlative  twelve 
cents  per  foot  for  sawing,  etc.,  is  unjust. 

It  requires  that  Ripley  advance  to  the  orators 
twelve  cents  per  foot  as  the  marble  is  delivered, 
and  that  he  shall  be  at  the  expense  of  sawing 
and  fitting  it  for  market,  for  which  advances 
and  expenses  he  shall  not  be  allowed  to  reim- 
bune  himself,  until  each  particular  piece  of  the 
nuurble  is  sold  and  actually  paid  for.  It  is  un 
avoidable,  even  with  the  exercise  of  the  great- 
est care,  that  som;  marble  will  be  sold  to  irre- 
sponsible parties,  who  will  never  pay  for  it.  In 
tikis  case  the  decree  provides  no  relief  whatever 
fer  lUpley,  and  no  mode  whereby  the  loss  shall 
be  apportioned  between  the  partiies. 

The  result  of  the  decree  is,  that  while  the  or- 
ators have  constantly  in  their  hands  from 
$7,000  to  $10,000,  as  advances  on  the  marble 
delivered,  Ripley  is  out,  not  only  this  amount 
which  he  has  paid  them,  hut  an  additional 
equal  amount  for  sawing  and  expenses,  which 
he  can  only  get  back  at  some  remote  future  pe- 
riod, when  all  the  marble  shall  have  been  act- 
ually paid  for  by  the  purchasers;  and  this  in  the 
face  of  the  contract,  which  puts  the  advance 
for  quarrying  and  the  price  for  sawing  and 
trimming  on  an  equal  footing,  as  a  stipulated  re- 
imbursement for  labor  toward  the  common  end. 

The  validity  and  importance  of  the  defend- 
ant's right  to  a  perpetual  supply  of  marble  from 
the  quarry — until  it  shall  be  exhausted,  under 
operations  subordinate  and  conformed  to  the 
methods  contemplated  and  prescribed  by  the 
contract  for  the  defendant's  continuous  supply 
— are  indubitable. 

Ripley  parts  with  his  estate  in  the  territory 
upon  the  consideration  of  an  annual  supply  of 
marble  therefrom,  in  form  and  manner  as  pro- 
vided in  the  contract,  forever.  This  right  is  se- 
cured by  a  covenant  running  with  the  land, 
and  a  clause  of  reentry  for  its  execution. 

The  proofs  show  that  this  quarry  is  easily  ex- 
haustible, and  is  rapidly  being  exhausted. 

While  the  orators  kept  up  the  stipulated  sup- 
ply of  the  contract,  there  would  be  no  right  of 
re-entary;  yet,  all  the  while  thev  might  be  ex- 
baustingue  quarry  by  general  sales.  When, 
at  last,  Ripley's  supply  ceases,  he  might  find  all 
the  quarry  exhausted  by  the  general  sales.  A 
re-entry,  then,  by  Ripley,  to  supply  himself, 
would  be  unproductive. 

To  defeat  this  subtraction  and  sale  of  the  sup- 
plv  of  marble  which  should  be  reserved  to  feed 
Ripley's  contract,  his  remedy,  by  injunction,  is 
clear. 
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Mr.  JiuUee  Strong  delivered  the  opinion  of 

the  court: 

On  the  22d  day  of  January,  1850,  the  de- 
fendants, William  Y.  Ripley  and  William  E. 
Barnes,  together  owned  a  tract  of  land  in  the 
Township  of  Rutland  and  State  of  Vermont, 
containing  about  twenty-one  acres,  in  which 
was  a  valuable  marble  quarry.  On  that  day 
Ripley,  by  his  deed,  released  and  quitclaimed 
unto  his  co-tenant  Barnes,  in  fee  simple,  the 
tract  of  land,  together  with  other  lands  not  im- 
portant to  this  controversy.  The  deed  con- 
tained a  reservation  to  the  releasor,  his  heirs, 
executors,  administrators  and  assigns,  of  "the 
ri^ht  to  enter  upon  and  take  possesion  of  the 
said  twenty-one  acres,  for  the  purposes  of  dig- 

fing,  quarrying  and  carrying  away  all  the  mar- 
ie he  or  they  might  want,  according  to  the  stip- 
ulations and  conditions  of  the  contract,  that  day 
made  and  concluded  lietween  the  same  Ripley 
and  Barnes,  in  case  the  said  Barnes,  his  heirs, 
executors,  administrators  and  assigns,  should 
refuse  or  fail  on  their  part  to  fulfllfthe  condi- 
tions and  stipulations  of  the  said  contract. "  By 
the  contract  referred  to,  which  was  made  on 
the  same  day,  Barnes  ^reed  "  for  himself,  his 
heirs,  executors,  administrators  and  assign,  to 
quarry  marble  from  the  marble  quarry,  and 
draw  and  deliver  at  the  mill  of  the  said  Ripley 
in  Rutland,  from  the  layers  of  marble  usually 
denominated  the  white  layers,  all  the  marble 
that  the  said  Ripley  might  want  to  saw,  manu- 
facture and  sell,  in  good  sound  blocks  of  suit- 
able size,  shape  and  proportion,  and  to  quar- 
ry to  order  as  might  be  wanted  to  keep  the  mill 
fully  supplied  at  all  times,  the  amount  to  be  not 
less  than  76,000  feet  per  annum,  and  forso  long 
a  time  as  the  said  Ripley,  bis  heirs,  executors, 
administrators  and  assigns  might  want."  It 
was  also  agreed  that  should  Ripley,  his  heirs, 
etc. ,  at  any  future  time  desire  to  increase  the 
business,  Barnes,  his  heirs,  executors,  adminis- 
trators and  assigns  should  furnish  the  blocks  as 
aforesaid,  to  the  extent  of  150.000  feet  per  an- 
num, of  two  inch  marble  slabs,  on  receiving 
one  year's  notice  to  that  effect.  It  was  also 
agreed  that  Ripley,  his  heirs,  etc.,  or  his  or 
their  agents,  might  have  the  privilege  of  divid- 
ing each  lot  of  blocks  as  taken  and  drawn  from 
the  quarry,  taking  an  average  share  as  to  qual- 
ity, size  or  shape,  tiefore  any  block  should  be 
taken  from  the  lots  by  any  other  perton,  the 
first  choice  being  always  taken  bv  Riplev,  or 
for  his  mill.  It  was  also  stipulated  that  lUpley 
might  abandon  the  contract  at  any  time,  on 
giving  one  year's  notice.  The  contract  further 
stipulated  tliat  if  Barnes,  his  heirs,  executors, 
administrators  or  assigns  should  fail  or  refuse 
to  fulfill  the  conditions,  Ripley,  his  heirs,  ex- 
ecutors, administrators  or  assigns,  or  by  his  or 
their  agents,  might  enter  upon  the  quarry  and 
the  premises  attached  to  and  connected  with 
it,  and  might  quarry  and  dig,  take  and  carry 
away,  as  much  marble  as  they  might  want;  and 
might  have  the  use  of,  and  enjoy  all  the  rights, 
privileges  and  appurtenances  belonging  to  or 
connected  with  the  said  (juarry,  without  hind- 
rance or  obstruction,  or  in  any  way  paying  for 
the  same,  and  might  keep  possession  until 
Barnes, his  heirs,  executors,  administrators  or  as- 
signs, diould  be  ready  and  willing  to  fulfill  the 
conditions  of  the  contract  on  their  part ;  it  l>eing 
also  provided  that  if,  after  making  an  entry  as 
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aforesaid,  Ripley  or  his  heirs,  etc.,  should  make 
an  opening  or  pat  the  quarry  in  a  better  con- 
dition for  getting  out  marble,  Barnes,  his  heirs, 
executors,  administrators  or  assigns,  should  not 
re-enter  or  resume  possession  until  Ripley,  bis 
heirs,  etc. ,  should  have  had  the  benefit  of  the 
TTork  done  and  money  expended  by  them,  un- 
less Barnes  should  make  payment  for  the  same. 
It  is  further  provided  by  the  contract  that  Rip- 
ley, his  heirs,  executors,  administrators  and  as- 
signs, should  receive  the  marble  blocks  so  de- 
livered at  the  mill;  should  saw,  trim  and  pre- 
pare them  for  the  market;  should  sell  them,  ad- 
vancing from  time  to  time  to  Barnes,  as  the 
blocks  should  be  delivered,  twelve  cents  per 
foot  for  two- inch  marble,  as  payment  for  draw- 
ing or  quarrying,  and  retaining  from  the  pro- 
ceeds of  the  sale  of  marble,  an  equal  sum  per 
foot,  as  payment  for  sawing  and  trimming,  re- 
taining also  from  the  proceeds  of  sale,  the  ex- 
penses of  transportation  to  market,  and  all  the 
necessary  expenses  of  doing  the  business  and 
collecting  payment  for  the  marble  (not  includ- 
ing payment  for  his  own  time  and  labor),  and 
should  divide  the  remainder  of  the  proceeds  of 
sale  equally  between  Barnes  and  himself  as  col- 
lected. Ripley  further  agreed  to  pay  Barnes 
one  cent  per  foot  of  two-inch  marble,  for  draw- 
ing and  transporting  the  marble  from  the  quar- 
ry to  the  mill,  the  payment  to  be  made  irom 
bis  own  fund.  '  The  contract  contained  still 
another  provision,  evidently  an  alternative.  It 
was  that  if  the  marble  contained  in  that  part  of 
the  ledge  which  Barnes  was  about  to  open  for 
Allen  and  Adams  should  prove  to  be  of  better 
quality  than  the  marble  from  the  quarry  then 
open  and  worked  upon  the  land,  Barnes  should 
open  on  the  south  end  of  the  lot  conveyed  to 
him,  and  furnish  Ripley  with  marble  from  that 
place  on  receiving  reasonable  notice. 

It  WHS  out  of  this  contract  that  the  present 
controversy  between  the  parties  to  the  suit  has 
arisen.  Barnes  having  thus  become  the  owner 
in  Beveralty  of  the  land  containing  the  quarry, 
conveyed  it  on  the  1st  of  June,  1M4,  to  sundry 
persons,  expressly  excepting  the  rights  reserved 
l)y  Ripley  in  his  deed  aforesaid,  and  reserving 
to  himself  a  right  of  entry  in  case  his  grantee 
Fhould  fail  to  perform  his  contract  with  Ripley. 
By  several  me»ne  conveyances  the  property  be- 
came vested  in  the  Rutland  Marble  Company 
(the  complainants),  on  the  Slst  day  of  October, 
1868.  In  all  the  deeds,  including  that  to  the 
complainants,  the  right  of  entry  reserved  by  Rip- 
ley in  his  conveyance  to  Barnes  and  his  rights 
under  the  contract  were  expressly  excepted,  and 
the  grantors  reserved  also  a  right  of  entry  of  the 
failure  of  Iheir  grantees  to  comply  with  the  en- 
gagement of  the  contract  of  January  23,  1850. 

Boon  after  the  contract  was  made,  Ripley 
gave  notice  that  he  required  his  supply  of  mar- 
ble under  it  to  be  increased  from  76,000  feel  to 
150,000  feet,  and  on  the  24th  day  of  July,  1864, 
he  gave  notice  that  he  wanted  the  whole  of  his 
marble  quarried  from  the  south  end  of  the 
ledge  next  to  the  opening  of  Allen  and  Adams, 
according  to  the  contract.  On  the  a2d  of  An 
gust,  1855,  he  again  gave  notice  that  he  claimed 
under  his  contract  of  January  22,  1850,  to  be 
forever  thereafter  supplied  with  marble  from  a 
proper  opening  of  the  ledge  for  the  purpose  on 
the  south  end  of  the  lot  conveyed  by  his  deed 
to  Barnes.  Accordingly  an  opening  was  made 
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at  the  sonth  end,  necessarily  at  considerable 
expense,  and  he  was  snpplied  therefrom  four 
years,  until  the  spring  of  1884,  and  ttntil  the 
differences  arose  which  culminated  in  this  suit. 
Until  that  opening  was  made  in  1854  or  185S, 
there  was  none  on  the  land  except  the  one 
which  had  been  made  at  the  north  end,  before 
the  contract  between  Barnes  and  Ripl^  was 
signed. 

In  the  year  1854,  while  Barnes  was  still  the 
owner  of  the  land,  a  modification  of  the  con- 
tract was  agreed  upon  between  him  and  Ripley, 
the  particulars  of  which  it  is  not  now  neoeaary 
to  notice.  The  modification  expired  by  its  own 
limitation  on  the  1st  of  February,  1684,  leaving 
the  original  agreement  in  full  for«e.  As  we 
have  seen,  the  complainants  had,  prior  to  durt 
time,  become  the  owners  of  the  property,  and 
had  fulfilled,  eo  far  as  it  appears,  the  require- 
ments of  tHe  modified  contract  But  very  soon 
after  its  expiration,  if  not  indeed  before,  dif- 
ferences arose  between  the  owners  of  the  land 
and  Ripley,  respectiag  their  rights  under  Um 
agreement,  and  on  the  l6th  of  April  next  f ollow- 
ing,  Ripley,  without  giving  any  notice  of  hi* 
intended  action,caused  an  entry  to  be  made  upon 
the  entire  property,  as  well  the  sonthem  open- 
ing as  the  northern.  The  entry  was  made 
about  three  o'clock  in  the  morning  by  Barnes, 
acting  for  Ripley,  and  a  large  number  of  men 
were  set  at  work,  to  the  exuusion  of  complMn- 
ants.  This  bill  was  then  filed,  praying  Uiat 
the  defendants,  Barnes  and  Ripley,  might  be 
enjoined  against  further  unlawful  interferenoe 
with  or  occupation  of  the  then  oomplainanti' 
said  property;  thai  the  contract  mi^ht  be  de- 
creed, rescinded  and  terminated ;  or  if  not,  that 
various  questions  respecting  its  constmctioo 
might  be  settled  by  the  decree  of  the  court,  and 
that  the  defendant,  Ripley,  mi^t  be  mjoimsd 
to  account  for  the  mone^  of  the  oomplainants 
in  his  hands.  To  this  bill  answers  were  put  in 
by  the  defendants,  and  a  cross-bill  was  died  by 
Ripley,  praying  that  the  Rutland  Marble  Com- 
pany might  be  decreed  to  perform  specifically 
the  contract,  by  furnishing  the  marble  asthereiii 
required,  or  deliver  up  the  possession  of  the 
quarry  and  property  to  the  said  cross  complaia- 
ant,  free  and  discharged  from  all  claims,  rights 
or  title,  which  the  said  Company  ever  bad  at 
then  had  in  and  to  the  same;  and  that  in  tiM 
meantime  they  be  restrained  from  operating  or 
working  the  quarry,  or  selling  any  mart>le 
taken  therefrom ;  that  they  be  decreed  to  pay 
such  damages  as  the  complainants  might  have 
sustained  in  consequence  of  their  not  having 
supplied  his  mill  with  marble,  aa  required  by 
the  contracts  of  1850  and  1864,  and  pay  the 
same  by  a  specified  day,  and  that  the  qnarrieB 
be  held  as  security  therefor;  and  in  default  of 
such  payment,  the  Company  should  be  foie- 
closed  of  all  equity  of  redemption  or  claim  in 
and  to  said  quarry  and  property. 

In  the  circuit  at  the  hearing,  an  injonctioa 
was  granted  in  accordance  with  the  prayer  of 
the  Rutland  Marble  Company;  but  the  court 
refused  to  decree  a  rescission  and  caDcellalinn 
of  the  contract  of  January  22,  185a  The 
court  also,  in  effect,  decreed  a  specific  per- 
formance of  the  contract  as  prayed  in  the 
cross-bill,  and  made  several  decretal  orders  re- 
specting the  manner  in  which  the  cnnlrart 
should  be  performed,  but  the  injunctioa  aAx>X 
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for  in  the  croes  bill  was  denied.  From  this  de- 
cree and  these  decretal  orders,  botb  parties  have 
appealed. 

The  first  question  now  presented  for  con- 
sideration is,  whether  the  pleadings  and  proofs 
exhibited  a  proper  case  for  an  injunction  upon 
the  defendants,  Kipley  and  Barnes,  affainst  dis- 
turbing the  complainants  in  their  right  to  take 
possession,  occupy  and  use  the  property  en- 
tered upon  by  the  said  defendants,  and  a^nst 
continuing  the  occupation  which  they  had 
commenced  of  the  quarries  and  other  property, 
real  and  persooal,  of  the  C!ompany.  The  solu- 
tion of  this  depends  upon  another  question, 
which  is,  whether  the  entry  made  by  Ripley, 
through  his  agent,  Barnes,  on  the  26th  day  of 
April,  1864.  was  lawful  under  the  circumstances 
in  which  it  was  made. 

It  is  to  be  obeerred  that  the  contract  of 
January  38,  ISfSO,  between  Ripleyand  Barnes. 
was,  in  a  very  practi<^  sense,  a  contract  of 
partnership,  and  that  to  Barnes'  position  under 
it  the  complainants  hare  succeeded.  By  its 
terms  each  of  the  parties  was  bound  to  con- 
tribute to  a  common  enterprise.  Each  had  his 
own  duties  to  perform.  Barnes  was  to  furnish 
the  marble  ne^ed  for  the  mill,  and  Ripley  was 
to  bestow  his  own  labor  and  care  in  manu- 
facturing it  for  the  market  and  selling  it.  When 
tliia  had  been  accomplished  the  net  proceeds  of 
sale  were  to  be  equally  divided.  Neither  of 
the  parties  had  a  right  to  interfere  with  the 
apecifled  duties  of  &e  other  so  long  as  that 
other  discharged  his  obligations  under  the  con- 
tract But  they  had  a  common  interest  in  the 
business  carried  on,  quite  as  truly  as  if  theirs 
had  been  an  ordinarv  partnership.  Any  un- 
authorized attempt  by-  one  to  oust  the  other 
from  the  position  and  rights  assigned  to  him  by 
the  contract  was,  therefore,  not  only  a  breach  of 
their  agreement,  but  a  fraud  upon  the  relation 
they  had  assumed  to  each  other.  Such  a  wrong 
it  ia  the  province  of  a  court  of  equity  to  pre- 
vent A  chancellor  will  interfere  by  injunction 
to  restrain  one  partner  from  violating  the 
rights  of  his  copartner,  even  when  a  dissolution 
of  the  partnership  is  not  necessarily  contem- 
idated.    Story,  £q.,  sec.  669. 

Prima  facte,  the  entry  of  Ripley  upon  the 
quarry  property  and  the  consequent  deforce- 
ment of  the  complainants  was  an  invasion  of 
their  rights  as  owners  of  the  land,  and  as  jointly 
interested  with  him  in  the  marble  business. 
The  burden  is  upon  him,  therefore,  to  show 
that  his  entry  was  justifiable.  Has  he  shown 
it?  Under  the  reservation  in  Ripley's  deed  and 
under  the  cotemporaneous  agreement,  bis 
right  to  enter  existed  onlv  in  case  Barnes,  or  his 
auccessots  in  the  title,  should  fail  or  refuse  to 
fulfill  the  conditions  and  stipulations  of  the  con- 
tract ;  that  is,  should  fail  or  refuse  to  deliver  the 
marble  as  required  by  it.  A  right  to  enter  for 
any  other  cause  is  not  claimed.  After  a  careful 
examination  of  the  evidence,  we  do  not  find  that 
tiiere  had  been  any  such  failure  on  the  part  of 
the  complainants  to  deliver  marble  prior  to 
Aptil  ae,  1864,  as  justified  Ripley  in  entering 
upon  their  possession.  Thev  were  not  bound 
to  keep  in  full  supply  the  mill  which  be  then 
kad.  The  contract  had  reference  to  a  supply 
at  the  mill  as  it  was  in  1850,  when  its  capacity 
was  less  titan  one  hundred  and  fifty  thousand 
fiwt  per  annum.  And  when,  afterwards,  he  en  - 
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larged  his  mill  so  that  he  could  saw  three  hun- 
dred thousand  feet,  nothing  in  the  contract  re- 
quired Barnes,  or  liis  alienees,  to  keep  the  en- 
larged mill  supplied.  The  obligation  was  only 
to  furnish  one  hundred  and  fifty  thousand 
feet  per  annum,  as  it  might  tie  wanted  to  sup- 
ply the  old  mill.  Nor  did  the  contract  require 
that  any  defined  portion  of  the  whole  quantity 
should  be  delivered  at  any  specified  season  of 
the  year.  Undoubtedly,  its  spirit  demanded 
that  the  deliveries  should  be  reasonable.  But 
it  is  in  evidence  that  quarrying  marble  must  be 
principally  in  moderate  or  warm  weather,  when- 
there  is  no  frost.  It  is,  therefore,  a  Yeasonable 
construction  that  the  parties  intended  the  de- 
liveries should  be  greatest  in  the  summer  and 
fall.  Yet  the  evidence  is  (found  in  the  testi- 
mony of  Ripley  himself,  as  well  as  in  the  cross- 
bill), that  the  complainants  delivered  at  his  mill, 
during  the  months  of  February,  March  and 
April  of  1864,  more  than  twenty-six  thousand 
feet,  besides  other  blocks  which  he  refused  to 
receive.  In  fact,  a  considerably  greater  quantity 
was  delivered.  All  this  was  between  February 
Ist  (when  the  modification  of  the  contract  be- 
fore mentioned  expired)  and  the  8d  of  April. 
This  was  in  excess  of  a  ratable  proportion  of 
what  the  Company  was  bound  to  quarry  and 
deliver.  After  the  2d  of  April  there  was  an 
interruption  of  deliveries,  caused  by  a  genenU 
turn  out  of  the  workmen  at  the  quarries,  of 
which  we  shall  have  more  to  say  hereafter.  But 
what  is  most  significant  and  convincing  that 
there  was  no  failure  on  the  part  of  the  Company 
is  Riplev's  answer  to  their  bill.  After  staling 
herein  that  he  had  expressed  the  opinion,  the 
Company  should  at  once  have  refused  all  further 
employment  of  the  laborers  when  they  struck, 
and  employ  a  new  set  of  men,  which  he  believed 
might  have  been  done  long  before  April  26 
(the  date  of  his  entry),  he  proceeds  to  answer 
that  the  Company  totally  disregarded  his  said 
opinions,  and  wholly  neglected,  so  far  as  be 
could  learn,  to  make  any  arrangement  to  substi- 
tute new  laborers  or  to  renew  the  business  of 
quarrying,  and  being  reliably  informed  and  be- 
lieving that  no  arrangement  would  ever  be 
made  with  the  laborers  for  their  return  to  work, 
and  the  use  and  possession  of  the  quarries  hav- 
ing been,  to  all  appearance,  entirely  vacated 
from  the  time  of  the  strike  (which  was  April 
6th  or  6th)  he  entered.  Thus  it  appears  from 
his  own  sworn  answer,  that  the  reason  for  his 
entry  was,  not  that  there  bad  been  anv  failure 
or  refusal  to  supply  his  mill  with  marble,  so  far 
as  he  had  a  right  to  claim  it,  but  that  the 
Marble  Company  disregarded  his  opinions,  and 
he  was  apprehensive  they  would  not  be  able  to 
induce  the  laborers  to  return  to  work.  It  is  plain 
that  for  such  reasons  neither  the  reservation  in 
his  deed  nor  the  provisions  of  the  contract  gave 
him  any  right  of  entry.  His  intrusion  upon 
the  complainants'  possession  was,  therefore,  en- 
tirely unjustifiable,  and  a  wrong  the  continu- 
ance of  which  a  court  of  equity  may  well  re- 
strain. 

We  are  also  of  opinion  that  his  entry  was 
not  made  in  good  faith,  merely  to  supply  him- 
self with  marble.  Very  soon  after  the  modified 
contract  came  to  an  end  he  set  up  claims,  some 
of  which,  at  least,  had  nn  foundation  in  the 
contract.  On  the  1-Mh  of  February  he  gave  no- 
tice that  he  clabned  a  right  to  divide  every  lot 
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of  blocks,  at  all  times  thereafter,  when  taken 
from  the  quarry  referred  to  in  his  deed  and  in 
the  contract,  insisting  upon  a  right  to  the  first 
choice;  and  this,  though  he  had  elected  forever 
to  take  all  his  marble  from  the  south  openine, 
which  he  had  required  to  be  made  under  the  ed- 
temative  provision  of  the  contract.  This  was 
either  claiming  inconsistently  with  his  demand 
for  all  his  marble  from  that  opening,  or  it  was, 
in  effect,  requiring  the  Company  to  take  there- 
from twice  as  much  as  was  necessary  to  supply 
the  one  hundred  and  fifty  thousand  feet  for  his 
mill.  When  the  demand  was  resisted  it  was 
renewed,  though  without  right.  Differences  of 
opinion  also  arose  between  the  parties  respect- 
ing Ripley's  obligation  to  receive  particular 
kinds  of  marble,  respecting  his  right  to  demand 
payment  for  unloading  it  at  his  mill,  and  re- 
specting his  oU^tions  to  pay  for  quarrying 
and  hauling.  We  do  not  enter  now  upon  any 
consideration  of  the  inquirjr  which  of  the  par- 
ties was  right.  It  is  sufficient  to  notice  that 
there  were  differences.  It  was  while  they  ex- 
isted, early  in  A.pril,  the  strike  of  the  laborers 
occurred.  The  evidence  establishes,  beyond  any 
reasonable  doubt,  that  Ripley  advised  the  agents 
of  the  Company  to  hold  oat  against  the  strike, 
and  that  when  told  the  mill  contracts  made  a 
difficulty,  he  said  he  would  rather  go  without 
marble  six  months  or  a  year,  than  that  the  Com- 
pany should  submit  to  the  strikers.  Yet  at  this 
time  when  giving  this  advice  and  making  these 
professions,  he  was  preparing  secretly  to  make 
an  entry  on  the  property.  He  was  having  drills 
made  at  least  s  week  or  ten  days  before  he  made 
his  entry  at  night,  concealing  the  purpose  for 
which  they  were  made,  and  his  design  to  enter. 
When  told  that  be  was  aiding  the  smke,  as  the 
men  understood  he  was  intending  to  set  them  at 
work,  he  replied  the  men  did  not  know  but  that 
he  was  going  to  quarry  somewhere  else.  Mean- 
while he  was  himself  refusing,  or  at  least  neg- 
lecting, to  pay  what  he  was  bound  to  pay,  at  the 
time,  when  it  was  due.  It  is  impossible  to  read 
the  evidence  without  being  convinced  that  he 
intended  to  secure  the  possession  of  the  prop- 
erty by  surprising  the  complainants,  and  there- 
by force  them  to  assent  to  his  demands  and  his 
interpretation  of  the  contract.  Such  being  the 
conclusions  to  be  drawn  from  the  evidence,  we 
cannot  doubt  that  the  injunction  decreed  by  the 
circuit  court  was  correctly  awarded. 

It  was,  however,  too  broad.  It  restrained  the 
defendants,  Ripley  and  Barnes,  not  only  from 
the  further  occupation  or  possession  of  the 
premises  and  property  described  in  the  bill,  and 
from  any  interference  therewith,  but  it  enjoined 
them  against  hindering  or  disturbing  the  com- 
plainants from  taking  possession  of,  occupying 
and  udng  the  same,  until  the  further  order  of 
the  court.  The  effect  of  this  is  to  deny  to  Rip- 
ley the  right  of  entry  reserved  in  his  deed,  and 
forbid  his  exercising  it,  though  the  complain- 
ants should  hereafter  wholly  refuse  to  deliver 
any  marble,  unless  the  court  by  a  future  order 
shall  allow  an  entry.  This  is,  probably,  more 
than  was  intended.  The  decree  should  be  mod- 
ified so  as  only  to  enjoin  against  an  entry  for 
any  cause  heretofore  existing,  leaving  Ripley 
to  enjoy  his  reserved  right  hereafter  entirely  un- 
trammeled. 

We  proceed  next  to  inquire  whether  there  is 
any  sufficient  reason  for  decreeing  a  cancella- 
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tion  of  the  contract  of  January  8S,  1860,  at 
prayed  for  by  the  Marble  Company.  Thb  is  • 
call  for  an  exercise  of  the  highest  chanooy 
power,  a  power  most  frequently  exerted  in  cases 
of  fraud,  accident  or  mistake.  The  grounds 
upon  which  the  Company  rest  their  claim  that 
the  contract  may  be  decreied  to  be  rescinded  and 
canceled  are,  that  Ripley  has  not  performed 
the  duties  which  it  imposed  upon  him;  that 
though  it  was,  when  made,  intended  to  operata 
for  the  equal  benefit  of  both  parties,  it  has  be- 
come, in  the  progress  of  time,  oppressive  and 
burdensome  to  the  complainants,  or,  as  they  de- 
nominate it,  unconscionable;  that  it  makes  them 
partners  with  Ripley,  or  his  successors  in  title 
to  the  mill,  whether  they  will  or  not;  and  that, 
if  corporations  cannot  enter  into  partnership, 
thev  cannot  purchase  the  lands  subject  to  the 
obligation  of  becoming  partners  and,  therefore, 
the  contract  restr^ns  the  alienability  of  the 
property. 

Before  proceeding  to  a  consideration  of  these 
it  is  proper  to  remark  that  the  agreement  is  in- 
separable from  the  deed  for  the  land  made  by 
Ripley  to  Barnes.  They  were  made  at  the  same 
time,  and  they  are  parts  of  one  arrangement. 
What  is  asked,  therefore,  is,  not  to  rescind  an 
entire  contract,  but  to  strike  out  of  it  a  part 
which  has  become  onerous  to  one  of  the  parties. 
It  is  clear  that  the  rights  secured  to  Ripley  by 
the  agreement  were  a  part  of  the  consideratioa 
for  his  grant  of  the  land,  and  so  it  was  under- 
stood at  the  time  his  deed  was  made.  If  tbers 
was  nothing  else  to  show  this,  it  is  made  appar- 
ent by  the  reservation  in  the  deed  of  a  right  of 
entry  to  secure  the  fulfillment  of  the  aUpola- 
tions  of  the  agreement.  But  the  deed  was  an 
executed  contract.  It  conveyed  the  title  to  the 
grantee.  If,  therefore,  the  agreement  is  re- 
scinded by  a  decree  of  the  court,  the  consider- 
ation of  the  grant  is  taken  from  the  Teodor 
after  his  conveyance  has  taken  effect,  and  yet 
his  grant  is  enforced.  It  is  believed  Uiat  such 
action  by  a  court  of  equity  is  quite  unprece- 
dented. It  has  been  ruled  that  when  a  par^ 
seeking  to  set  aside  a  conveyance  made  by  him 
has  received  part  of  the  considerution,  he  mat 
return  it  before  a  court  of  equity  will  cancel  the 
conveyance.  Millar  v.  (htton,  6  Oa.,  S41; 
Story,  Eq.,  sec.  707. 

That  one  party  to  an  executory  contract, 
partly  executed,  has  violated  his  engasementi^ 
is  generally  no  sufficient  reason  for  a  decree  by 
a  court  of  equity,  at  the  suit  of  the  other  party, 
that  the  contract  shall  be  annulled.  Certainly 
it  is  not  in  the  present  case.  If  the  contract 
has  been  broken  by  Ripley,  the  Marble  Com- 
pany has  an  adequate  remedy  at  law.  Nor  is 
It  any  reason  for  rescinding  the  contract  that 
it  has  become  more  burdensome  in  its  operatioB 
upon  the  complainants  than  was  anticipated. 
If  it  be,  indeed,  unequal  now;  if  it  has  become 
unconscionable,  that  might  possibly  be  a  reaaoo 
why  a  court  should  refuse  to  decree  its  specific 
performance;  but  it  has  nothing  to  do  with  the 
question  whether  it  should  be  ordered  to  he 
canceled.  It  is  not  the  province  of  a  oouit  of 
equity  to  undo  a  bargain  because  it  is  hard. 
Kor  have  the  other  reasons  assigned  in  support 
of  the  complainants'  prayer  for  canoeilauoa 
any  more  weight  in  view  of  the  circumstanoei 
of  the  case. 

The  Marble  Company  have,  by  their  owm 
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voluntary  act,  placed  themselrea  io  the  position 
they  occupy.  With  a  full  knowledge  of  the 
reaerration  in  Ripley's  deed  to  Barnes,  and  of 
the  contract,  the  performance  of  which  the  res- 
ervation was  intended  to  secure,  they  purchased 
the  quarries.  They  purchased  expressly  sub- 
ject to  the  rights  guarantied  to  Ripley,  and  they 
undertook  with  their  grantors  to  perform  the 
promises  Barnes  had  made,  so  long  as  thev  held 
the  land.  At  the  time  wheh  they  purchased, 
Uie  contract  had  been  in  operation  for  years, 
and  they  knew  its  effect.  It  is  fair  to  presume 
that  the  burden  of  the  contract  was  considered 
in  fixing  the  price  they  paid.  They  are,  there- 
fore, not  in  a  condition  to  ask  for  its  rescission, 
and  the  circuit  court  rightly  refused  to  decree 
a  cancellation. 

The  next  question  is,  whether  Ripley,  the  de- 
fendant, was  entitled,  upon  his  cross-bill,  to  a 
decree  against  the  Marble  Company  for  a  spe- 
cific performance  of  the  contract.  The  court 
below  substantially  directed  such  performance, 
and  from  that  decree  the  Marble  Company 
have  appealed,  and  they  now  urge  that  the  con- 
tract, though  supposed  to  be  fair  and  equal 
when  made,  has,  m  the  lapse  of  time,  and  by  the 
operation  of  unforeseen  causes,  arising  from 
changed  circumstances,  become  exceedingly 
unfair,  unreasonable  and  unconscionable,  so 
that  a  decree  for  its  specific  performance  would 
tend  to  their  oppression  and  ruin.  It  may  be 
doubted,  however,  whether  the  hardship  of  the 
contract  is  any  greater  than  must  have  been 
contemplated  when  it  was  made.  It  is  not  un- 
conscionable because  Ripley  obtains  a  larger 
profit  from  it  than  was  at  first  expected,  or  be- 
cause  the  other  party  obtains  less.  Those  were 
contingencies,  the  possibility  of  which  might 
have  teen  foreseen.  It  could  not  have  escaped 
the  thought  of  the  contracting  parties  that  the 
expense  of  quarrying  might  possibly  increase, 
and  that  the  expense  of  sawing  and  preparing 
for  market  might  either  increase  or  diminish  in 
the  progress  of  time.  Of  that  they  took  their 
chances.  Besides,  it  is  by  no  means  clear  that 
a  coiut  of  equity  will  refuse  to  decree  the  spe- 
cific performance  of  a  contract,  fair  when  it 
was  made,  but  which  has  become  a  hard  one 
Inr  the  force  of  subsequent  circumstances  or 
changing  events.  Mr.  Frye,  in  his  work  on 
Specific  Performance,  p.  116,  asserts  that  "The 
question  of  the  hardship  of  a  contract  is  general- 
ly to  be  judged  of  at  the  time  at  which  it  is  entered 
into;  that  if  it  be  then  fair  and  just,  it  will  be 
immaterial  that  it  may,  by  the  force  of  sub- 
sequent circumstances  or  change  of  events, 
have  become  less  beneficial  to  one  party,  ex- 
cept when  these  subsequent  events  have  been 
in  some  way  due  to  the  party  who  seeks  the  per- 
formance of  the  contract. "  Vide  entire  chapter  6. 
Judge  Story,  indeed  (Story,  Eq.  Jur.,  750,  776), 
states  the  rule  somewhat  differently,  and  there 
ate  some  cases  that  support  his  statement;  but 
tte  rule  as  stated  by  Mr.  Frye  must  be  appli- 
eal>le  to  contracts  that  do  not  look  to  completed 
porformance  within  a  defined  or  reasonable 
tiaae,  but  contemplate  a  continuous  perform- 
■■oe,  extending  through  an  indefinite  number 
of  jrears,  or  perpetually. 

TlMre  are  other  objections,  however,  to  a  de- 
«Me  for  a  specific  performance  in  this  case 
wlilch  are  more  serious.  Such  a  decree  is  not 
m  Matter  of  right.    It  rests  in  the  sound  dis- 


cretion  of  the  court  and,  generally,  it  will  not 
be  made  in  favor  of  a  putv  who  has  himself 
been  in  default.  In  Stoir  s  Equitable  Juris- 
prudence, sec.  786,  it  is  said  that  "In  cases  of 
covenants  and  other  contracts,  where  a  specific  - 
performance  is  sought,  it  Is  often  material  to 
consider  how  far  the  reciprocal  obligations  of 
the  par^y  seeking  the  relief  have  been  fairly 
and  fully  performed.  For,  if  the  latter  have 
been  disregarded,  or  they  are  incapable  of  be- 
ing substantially  performed  on  the  part  of  the 
party  so  seeking  relief,  or  from  their  nature  they 
have  ceased  to  have  any  just  application  by 
subsequent  events,  or  it  is  against  public  policy 
to  enforce  them,  courts  of  equity  will  not  inter- 
fere." To  the  same  effect  are  Smith's  Principles 
of  Equitv,  280;  l%mpmn  v.  Tod,  Pet.  (C.  C), 
880;  Lwns  v.  Wood,  4  How.  (Miss.),  86,  and 
many  other  cases.  Applying  these  principles 
to  the  case  in  hand,  it  would  appear  that  the 
conduct  of  the  cross-complainant  has  not  been 
such  as  to  justify  the  court  in  decreeing  a  spe- 
cific performance,  at  his  suit,  against  the  Mar- 
ble Company.  Without  relying  upon  his  alleged 
unfounded  claims  set  up  from  time  to  time,  or 
his  alleged  refusals  or  failures  to  make  the  pay- 
ments due  from  him  at  the  times  required  by 
the  contract,  or  his  alleged  comfort  given  to 
the  turn  out  of  the  workmen,  and  his  advice 
that  the  Company  should  resist  it,  his  unlawful 
and  unwarranted  entry  and  ouster  of  the  Mar- 
ble Company  was  such  an  invasion  of  the  con- 
tract as  leaves  him  no  standing  as  a  complainant 
asking  for  its  performance  in  a  court  of  equity. 

Another  serious  obiection  to  a  decree  for  a 
specific  performance  is  found  in  the  peculiar 
character  of  the  contract  itself,  and  in  the  duties 
which  it  requires  of  the  owners  of  the  quarries. 
These  duties  are  continuous.  They  involve 
skill,  personal  labor  and  cultivated  judgment. 
It  is,  in  effect,a  personal  contract,to  deliver  mar- 
ble of  certain  kinds,  and  in  blocks  of  a  kind, 
that  the  court  is  incapable  of  determining 
whether  they  accord  with  the  contract  or  not. 
The  agreement  being  for  a  perpetual  supply  of 
marble,  no  decree  the  court  can  make  will  end 
the  controversy.  If  performance  be  decreed,  the 
case  must  remain  in  court  forever,  and  the  court 
to  the  end  of  time  may  be  called  upon  to  deter- 
mine, not  only  whether  the  prescribed  quantity 
of  marble  has  been  delivered,  but  whether 
every  block  was  from  the  right  place — whether 
it  was  sound;  whether  it  was  of  suitable  size 
or  shape  or  proportion.  Meanwhile  the  parties 
may  be  constantly  changing.  The  Marble  Com- 
pany are  liable  so  long  as  they  hold  the  land, 
and  Ripley's  rights  exist  only  while  he  holds 
the  mill.  It  is  manifest  that  the  court  cannot 
superintend  the  execution  of  such  a  decree.  It 
is  quite  impracticable.  And  it  is  certain  that 
equity  will  not  interfere  to  enforce  part  of  a 
contract,  unless  that  part  is  clearly  severable 
from  the  remainder.  Ogden  v.  PbiHiek,  9  Jur. 
(N.  S.),  288.  Many  of  the  difficulties  in  the 
way  of  decreeing  specific  performance  of  a  con- 
tract, requiring,  as  thi^  does,  continuous  per- 
sonal action,  and  running  through  an  indefinite 
period  of  time,  are  well  stated  In  Port  Clinton 
B.  R.  Co.  V.  O.&T.R.  B.  Co.,  13  Ohio  St.,  544. 

Another  reason  why  specific  performance 
should  not  be  decreed  in  this  case,  is  found  in 
the  want  of  mutuality.  Such  performance  by 
Ripley  could  not  be  decreed  or  enforced  at  the 
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suit  of  the  Maible  Company,  for  the  contract 
expressly  stipulates  that  he  may  relinquish  the 
business' and  abandon  the  contract  at  anytime 
on  giving  one  year's  notice.  And  it  is  a  general 
principle  that  when — from  personal  incapacity, 
the  nature  of  the  contract,  or  any  other  cause — 
a  contract  is  incapable  of  being  enforced  against 
one  party,  that  party  is  equally  incapable  of  en- 
forcing It  specifically  against  the  other,* though 
its  execution  in  the  latter  way  might  in  itself 
be  free  from  the  difficulty  attending  its  execution 
in  the  former.    Frv,  Spec.  Perf.,  sec.  286. 

But  what  is  a  stilfmore  satisfactory  reason  for 
withholding  a  decree  for  specific  performance 
is,  that  the  party  who  aslcs  for  it  has  an  entirely 
adeuuate  remedy  provided  by  the  reservation  in 
his  deed,  and  by  the  contract  itself.*  In  addi- 
tion to  his  remedy  bj'  suit  at  law,  he  has  a 
ri^ht  of  entry  and  the  privilege  of  supplying 
himself  with  marble,  as  much  as  be  may 
want,  if  the  owners  of  the  land  do  not  fulfill 
the  conditions  and  stipulations  of  the  con- 
tract. He  may  take  marble  without  making 
payment  for  it,  and  in  case  of  such  entry  he 
may  hold  possession  until  the  tenants  of  the  fee 
are  ready  and  willing  to  carry  out  the  agree- 
ment, and  until  he  has  been  compensated  for 
all  his  expenditure.  This  is  a  remedy  more 
adequate  and  full  than  any  decree  for  specific 
performance  could  give  him,  and  it  renders 
such  interference  of  a  court  of  eqtiity  entirely 
unnecessary. 

For  these  reasons,  we  are  of  opinion  that  the 
circuit  court  should  not  have  decreed  perform- 
ance in  specie  of  the  contract,  but  should  have 
left  the  cross-complainant  to  his  action  at  law, 
or  to  the  remedy  reserved  in  his  deed. 

It  is  true  that  the  Marble  Ck)mpany,  cm  the 
18th  of  June,  1864,  gave  notice  to  Ripley  that 
they  would  claim  that  the  facts  set  forth  in 
their  bill  amounted  to  a  permanent  breach  and 
violation  on  his  part  of  the  contract,  authoriz- 
ing them  to  treat  it  as  rescinded,  and  that  they, 
therefore,  rescinded  it,  asserting  that  they  had 
always  performed  it  on  their  part  until  ft  was 
thtis  violated  and  broken  by  him.  But  this  was 
after  his  wrongful  entry,  which  certainly  re- 
lieved them  for  a  time  from  delivering  marble, 
and  the  notice  in  no  way  interferes  with  any 
remedy  be  may  have  at  law,  or  with  any  right 
he  has  to  enter  under  the  reservation  in  his  deed. 

The  decree,  so  far  as  it  orders  specific  per- 
formance, will,  therefore,  be  reversed,  as  also 
all  the  decretal  orders  that  direct  the  mode  of 
performance. 

We  have  thus  disposed  of  all  the  questions 
raised  by  the  appeal  of  the  complainants,  "The 
Rutland  Marble  Company,"  and  of  roost  of 
those  raised  by  the  appeal  of  the  defendant, 
Ripley.  Two  or  three  questions  remain  to  be 
considered.  It  is  sufficient  to  say,  in  answer  to 
the  seventh  specification  of  his  appeal,  that  we 
do  not  perceive  that  he  was  required  to  pay  the 
Company's  share  of  the  money  received  by  him 
from  the  marble  business  any  more  rapidly  than 
the  contract,  giving  to  it  a  reasonable  construc- 
tion, demanded. 

In  the  sixth  speciflcation  it  is  averred  that  the 
decree  is  erroneous,  in  that  it  omits  to  order 
and  direct  that  The  Rutland  Marble  Company, 
their  agents,  servants  and  assigns,  be  enjoined 
from  selling  or  disposing  of  marble  taken  from 
said  quarry  of  said  Company.  Though  the  ap- 


peal  is  in  these  broad  terms,  it  is  presumed  the 
appellant  does  not  mean  to  be  understood  as 
claiming  that  the  Marble  Company  should  be 
enjoined  against  selling  as  much  marble  as  the 
quantity  furnished  by  them  for  the  milL  If 
Uils  is  not  so,  then  the  construction  he  would 
have  given  to  the  contract  is  that  thetenauts  of 
the  fee  must  quarry  every  year  three  hundred 
thousand  feet,  and  deliver  one  half  thereof  at 
the  mill,  leaving  the  remainder  unsold  and  un- 
disposed of.  This  is  a  construction  so  unrea- 
sonable and  so  at  variance  with  the  words  of 
the  contract,  that  it  needs  only  mention  to  show 
its  inadmissibility.  Assuming  it  to  be  meant, 
then,  that  the  court  should  have  enjoined 
against  a  sale  of  marble  from  the  land  greater 
in  quantity  than  that  which  was  required  by 
the  contract  to  be  delivered  at  the  mill,  we  sie 
of  opinion  the  claim  cannot  be  maintained. 
It  has  been  argued  in  support  of  it,  that  theevi- 
dence  shows  the  quarry  to  be  exhaustible  within 
a  definite  number  of  years;  that  the  centract 
contemplated  a  perpetual  supply  for  the  mill, 
or  a  supply  so  long  as  the  marble  shall  last, 
while  the  quarry  shall  be  worked  in  the  man- 
ner contemplated  and  prescribed  by  it;  and 
hence,  that  taking  out  marble  and  disposing  of 
it  in  greater  quantities  than  the  mill  requires, 
with  a  right  of  choice  of  blocks  in  Ripley.is  an 
invasion  of  his  right. 

The  argument  is  faulty  in  several  particu- 
lars. It  assumes  that  the  contract  prescribed  a 
mode  of  use  of  the  quarries  exclusive  of  any 
other.  Such  is  not  the  agreement.  It  bears  upon 
its  face  the  evidence  that  supplies  of  marble  to 
other  consumers  than  Ripley  s  mill  was  contem- 
plated. There,  certainly,  is  no  express  nestrictiMi 
of  the  quantity  which  the  owners  of  the  land 
may  take  out,  and  restriction  upon  the  absolute 
rights  of  ownership  in  fee  is  not  to  l>e  raised  by 
mere  implication.  When  Ripley  required,  un- 
der the  last  provision  of  the  weement,  all  liis 
marble  to  be  furnished  from  ue  south  opening 
on  the  lot,  and  when,  in  obedience  to  Us  de- 
mand, the  opening  was  made  by  Barnes,  it 
should  require  unambiguous  language  to  satisfy 
a  court  that  Barnes  and  his  suooessora  in  the 
title  were  excluded  from  taking  marble  from 
any  other  opening  for  the  purpose  of  sale. 

The  argument  also  misapprebends  the  natme 
of  such  a  right  as  Ripley  s,  even  though  it  be 
conceded  that  it  was  intended  to  provide  for  a 
perpetual  enjoyment  of  a  marble  supply. 
rfcither  the  contract  nor  the  reservation  in  (us 
deed  gave  him  a  corporeal  interest  in  the  marbb 
in  sUu.  It  was  not  a  grant  lo  him  of  the  marble, 
or  a  grant  of  a  right  to  quarry  and  lake  it  ali. 
If  his  interest  was  real  in  any  sense,  which  may 
be  doubted,  it  was  incorporeal.  Of  course,  it  was 
not  exclusive  of  the  right  of  the  owners  of  the 
land  to  take  marble  on  their  own  acoount  ad 
libiium.  In  Lord  Mounijo^*  case,  reported  by 
Qodbolt  (Case  24),  by  Leonard  (4  LeoB.,  141). 
in  Coke  Littleton  (1()4),  by  Moore  (p.  174),  and 
more  fully  by  Anderson  (And. ,  807),  a  leading 
case,  the  words  of  the  reservation  were: 

"  Provided,  always,  and  it  is  covenanted, 
granted,  concluded  and  agreed  between  the  said 
parties  to  this  indenture,  and  the  said  John 
Brown  and  Charles  (the  grantees),  and  their 
heirs  covenant  and  grant  to  and  with  tlie  said 
Lord  Mountjoy,  his  heirs  and  assigns,  by  thcae 
presents.  In  form  following,  that  is  to  my,  tliat 
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it  aball  be  lawful  for  the  said  Lord  Mountjoy, 
bis  heirs  and  assigns,  at  all  times  hereafter,  to 
have,  take  and  die  in  and  upon  the  heath  ground 
of  the  premises,  from  time  to  time,  sufficient 
ores,  heath,  turves  and  other  necessaries  for 
the  making  of  alum  and  copperas." 

Here  was  a  reservation  from  grantees  and 
their  heirs  to  the  grantor,  his  heirs  and  assigns, 
quite  as  large  as  in  the  present  case.  Yet  it  was 
held  an  incorporeal  hereditament,  and  not  a 
grant  of  an  exclutdve  right.  It  was  likened  to 
a  grant  of  common  "taru  nombre,"  leaving  the 
grantors  a  right  to  dig  and  take  ore,  though 
tiieir  so  doing  might  exhaust  it.  Chetham  v. 
WOliamton,  4  East,  469,  is  another  case  equally 
decisive  to  the  same  effect.  Other  decisions  as- 
serting the  same  doctrine  are  at  band:  Caldwell 
V.  PiMm,  81  Pa.,  483;  Johnston  Iron  Co.  v. 
Cambria  Iron  Co.,  32  Pa.,  241;  Oloninger  y. 
Coal  Co.,  55  Pa.,  B.  In  all  of  them  the  cove- 
nants ran  with  the  land.  The  grants  were  of 
undoubted  real  interests.  They  contemplated  a 
perpetual  supply  to  the  grantees  as  plainly  as 
It  was  contemplated  in  this  case.  The  rights  of 
the  grantees  were  not  limited,  as  here,  to  any 
defined  quantity,  and  yet  it  was  held  they  did 
not  interfere  with  the  right  of  the  grantors  to 
take  ore,  coal,  etc.,  from  the  prupertv  out  of 
which  the  incorporeal  interests  lotted,  and  to 
take  it  without  stint.  The  appeal  of  the  cross- 
oomplunant  cannot,  therefore,  be  sustained. 

Nor,  under  the  circumstances  of  the  case,  can 
the  Marble  Company  be  decreed  to  account  for 
faUures  to  supply  the  marble  required  by  the 
contract  to  be  delivered  at  the  mill,  if  there 
have  been  such  failures.  Holding  as  we  do  that 
there  can  be  no  decree  for  a  specific  perform- 
ance and  that  Ripley  is  not  entitled  to  an  in- 
junction against  selling  marble  from  the  quarry, 
the  substantial  basis  of  the  defendant's  cross- 
bill fails,  and  having  disturbed  the  plaintiffs' 
poasesaion  wrongfully,  and  thereby  interfered 
with  their  power  to  perform  the  contract,  he  is 
not  in  a  situation  to  invoke  equitable  aid.  If 
be  has  any  claim  to  damages  for  a  breach  of 
the  contract,  it  must  be  asserted  at  law,  and 
there  his  remedy  is  complete. 

It  remains  only  lo  add,  what  must  now  be 
apparent,  that  that  part  of  the  decree  which 
directed  Ripley  to  pay  the  taxable  costs,  except 
such  as  accrued  from  the  portion  of  the  com- 
plainants' bill  which  sought  to  annul  the  con- 
tract, was  correct 

Thedeeret<ifthe  eirouU  it  reteried.and  the  cause 
ordered  to  be  remitled,  with  directions  to  enter  a 
decree  in  aeeordanee  with  the  opinion  above  mten. 
And  it  is  further  ordered,  that  the  costs  of  the  ap- 
peals be  divided,  and  thai  one  half  be  paid  by  edeh 
«f  the  pa/rtie*. 

Cited-1  MoCiarr,  ri68,  SM;  18  Am.  Rep.,  153(31 
Miob..  Si) :  41  Am.  Bap.;  IS  («  Miob:,  U9) ;  i3  Am. 
Bep.,)Be(l»Cal.,28). 

THB  STEAM  TUG  R  8.  MABEY,  btc., 
JoHM  Cauu>wsll,  Exr..  and  Rachbi.  Cor- 
-w^iir,  Ezrx.,  etc.,  Apple., 

JOSHUA  ATKINS  and  EDWIN  ATKINS. 

Owners  Of  the  Ship  Isaac  F.  Chapuah. 

(See  S.  C,  10  Wall..  119, 4S0). 

JPmrOur  endenee  in   €tdmirallv  eatee— amend- 

mente  on  appeal. 

ilO  Wau- 


On  a  motion  to  take  further  evidence  to  be  used 
In  this  court  In  an  admiralty  case,  some  excuse,  sat- 
isfactory to  this  court,  should  be  shown  for  the  fail- 
ure to  examine  the  wltneases  in  the  courts  below. 

There  can  be  no  substantial  amendment  in  this 
court ;  but  if  the  pleadings  or  evidence  are  defect- 
ive and  the  case  appear  to  hare  merits,  the  court 
will  reverse  the  decree  and  remand  the  oaiise,  with 
directions  to  permit  amendments  and  further 
proofs. 

[No.  877.] 
Argued  Dee.  16, 1870.      Bedded  Dee.  19, 1870. 

APPEAL  from  the  Ch«uit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

On  motion  for  a  commission  to  take  testi- 
mony. 

This  case  arose  upon  a  libel  in  admiralty,  in 
the  United  States  District  Court  for  the  East- 
em  District  of  New  York. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Messrs.  T.  M.  Wheeler  and  W.  W.  Good- 
rich,  for  appellants. 

(No  counsel  appeared  upon  this  motion  for 
appellees.) 

Mr.  Justiee  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  in  admiralty.  The 
decisions  in  the  district  and  circuit  court  were 
in  favor  of  the  libelants,  the  appellees  in  the 
appeal.  The  appellants  now  move  the  court  for 
a  commission  to  take  further  evidence,  to  be 
read  in  this  court  on  the  hearing. 

No  excuse  is  shown  in  the  papers  on  which 
the  motion  is  founded,  why  the  witnesses  named 
and  proposed  to  be  examined,  were  not  ex- 
amined in  some  one  of  the  courts  below  before 
the  hearing  there.  The  affidavit  simply  states 
that  the  testimony  of  these  witnesses  is  material, 
as  advised  by  counsel. 

This  is  not  in  accordance  with  the  practice  of 
the  court  Some  excuse,  satisfactory  to  this 
court,  should  be  shown  for  the  failure  to  exam- 
ine them  in  the  courts  below,  sueh  as  that  the 
evidence  was  discovered  when  it  was  too  late  to 
procure  such  examination,  or  that  the  witnesses 
had  been  supoenaed  and  failed  to  appear,  and 
could  not  be  reached  by  attachments,  and  the 
like.  The  Boston,  1  Sumn..  828;  Ooffln  v.  Jen- 
kins, 8  Story,  108;  The  William,  7  Irish  Jur.. 
864;  Jarvis  v.  Chandler,  1  Tur.  &  R.  819. 

Many  of  the  cases  bearing  on  this  subject  are 
cases  of  amendment  in  the  appellate  court  by 
adding  new  allegations  and  gii^ng  new  proofs. 
Pare.  Ship.,  2d  vol.,  pp.  429,  480,  481,  and  n./ 
Conk.  Adm.,  p.  418;  Lamb  v.  Parkman,  U.  8. 
C.  C.  per  Curtis,  J.;  21  Law  Rep.,  589.  But 
they  involve  the  practice  applicable  to  motions 
simply  to  examine  witnesses  in  the  appellate 
court  There  can  be  no  substantial  amendment 
in  this  court;  but  if  the  pleadings  or  evidence 
are  so  defective  that  no  decree  can  be  founded 
upon  them,  and  the  case  appear  to  have  merits, 
the  court  will  reverse  the  decree  and  remand 
the  cause  to  the  court  below  with  directions  to 
permit  amendments  and  further  proofs.  The 
Caroline,  7Cranch,  496-600;  The  Mairy  Anne, 
8  Wheat,  880. 

It  is  quite  apparent,  if  commissions  were  to 
be  allowed  by  this  court  to  Issue  as  a  matter  of 
course.on  a  formal  application  under  the  twelfth 
Rule,  without  requiring  any  excuse  for  not 
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taking  the  evidence  in  tlie  usual  way  before  the 
courts  below,  the  priTilege  would  be  open  to 
great  abuse,  disturbing  the  orderly  proceedings 
in  courts  of  admiralty.  Instead  of  taking  proofs 
in  the  cause  in  the  courts  below,  and  there 
thoroughly  trying  it,  mach  of  the  evidence  could 
safely  be  omitteo,  relying  on  the  new  evidence 
in  this  court.  There  is  no  hardship  upon  the 
parties  in  guarding  against  this  abuse  with  great 
care  and  strictness,  as  they  have  two  opportu- 
nities to  procure  the  attendance  and  examina- 
tion of  the  witnesses  before  they  come  here  on 
appeal ;  first,  before  the  district  court,  and  again 
before  the  circuit 
Fbr  t^ereaioruttated,  thetm>tionmuitbed$nied. 

ated-«l  U.  B.,  88T ;  n  V.  B.,  818. 


JOHN  KIMBALL,  Administrator  of  Joseph 
A.  GiLMOHE,  Deceased,  Plff.  in  Brr., 

V. 

JOHN  Z.  GOODRICH. 

(See  S.  0.,  '-Kltiibda  v.  CoOector  "  10  WaU.,  436-454). 

Import  dvUei,  hou  ettimated — appraisal  of  good* 
— invoice  eaZtM. 

Import  duties  are  estimated  In  the  flrat  place.  If 
they  am  ad  colorem.  on  the  invoice  value  without 
any  appraisal.        ' 

Wbenever.  m  the  opinion  of  the  collector,  there 
was  Just  Ground  to  suspect  that  (roods  bad  t>eeD  In- 
voiced Imow  their  true  value,  he  wasautborlzed  to 
direct  that  the  (roods  should  be  appraised. 

Neither  tlie  apprelaen  nor  the  oolleotor  can  make 
any  reduction  In  the  Invoice  or  entered  value  lu 
the  assessment  of  ad  wHortm  duties. 

[No.  11.] 
Argued  Dee.  8,  1870.       Decided  Dee.  19,  1870. 

IN  ERROR  to  the  Qrcuil  Court  of  the  United 
Dtates  for  the  District  of  Massachusetts. 

The  plaintiff  in  error  brought  suit  in  the  court 
below,  upon  an  agreed  statement  of  facts,  to 
recover  back  certain  duties  on  wool.  Judgment 
having  been  rendered  against  him  in  that  court, 
he  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Utter*.  O.  CiisUnsr<  W.  E.  Chandler 
and  M.  E.  IngttUe,  for  plaintiff  in  error: 

It  was  clearly  the  intention  of  Congress  that, 
in  determining  whether  wool  was  free  or  dutia- 
ble, the  acttiu  value  of  the  same  at  the  port  and 
period  of  exportation  should  govern. 

This  is  apparent  from  an  examination  of  the 
various  Acts  of  Congress  in  reference  to  this 
subject,  of  which  there  are  three. 

The  first  is  that  of  1882,  found  In  4  Stat,  at 
L.,  S88,  as  follows: 

"Wool,  unmanufactured,  the  value  whereof 
at  the  place  of  exportation  shall  not  exceed 
eight  cents  per  pound,  shall  be  imported  free  of 
duty." 

The  second,  that  of  1857,  under  which  this 
importation  arose,  provided  that  "Bheep's  wool 
unmanufactured,  of  the  value  of  twenty  cents 
per  pound  or  less  at  the  port  of  exportation, 
shoiild  be  exempt  from  duty;  provided,  never- 
theless, that  under  no  circumstances  shall  the 
duty  be  assessed  upon  an  amount  less  than  the 
invoice  or  entered  value,  any  law  of  Congress 
to  the  contrary  notwithstanaing." 

The  third  U  that  of  1861.  found  in  12  Stat. 
M4 


atL.,  196,  asfoilows:  "Wool,  unmanufactured, 
the  value  whereof  at  the  last  port  or  place  from 
whence  exported  to  the  United  States,  ahall  be 
eighteen  cents  or  under  per  pound,  shall  be  ex- 
einpt." 

The  same  intent  is  apparent  in  each  of  these 
Acts,  viz. :  that  the  value  of  the  wool  at  the 
place  of  exportation  should  determine  whether 
it  was  exempt  from  or  liable  to  duty. 

The  Supreme  Court  of  the  United  State*  ia 
the  case  of  Sampion  v.  PeaeUe,  in  90  How. ,  571 
(61  U.  8.,  XV.,  1022),  decide  that  the  dav  of 
sailing  is  the  date  when  the  value  is  to  be  taken. 

This  Act  of  1867,  then,  construed  with  refer- 
ence to  this  decision  and  the  facts  of  this  case, 
is  this: 

If  this  wool  was  of  the  value  of  twenty  cents 
or  less  at  Cape  Town,  Apr.  25,  1861,  it  is  not 
dutiable. 

The  facts  in  this  case  clearly  show  that  the 
value  of  this  wool,  at  the  time  and  place  men- 
tioned, was  less  than  twenty  cents. 

The  practice  of  the  department  under  this 
very  Act  was  in  harmony  with  this  interpreta- 
tion. 

This  is  seen  by  the  Treasary  Cireular  which 
was  issued  Sep.  6,  1807,  and  is  printed  in  the 
affreed  statement:  and  also  by  the  following 
circular,  which  was  issued  June  16,  18S7. 

"On  a  question  submitted  tn  the  department, 
it  is  decided  that  the  time  at  which  the  value 
of  wool  at  the  port  of  exportation  is  to  be  esti- 
mated with  a  view  to  its  exemption  from  duty 
under  schedule  T  of  the  Tariff  Act  of  Mar.  t, 
1857,  is  the  date  of  exportation  from  the  foreign 
port  for  the  United  States,  as  provided  by  law 
in  reference  to  the  appraisement  of  imports  for 
the  assessment  of  duties." 

There  remains  but  one  question  to  consider, 
viz. :  is  the  intent  of  Congress  as  expressed  in 
the  Act  of  1867,  ch.  98,  sec.  8,  controlled  by  the 
proviso  to  the  2d  section  of  di.  101  of  the  Act 
of  same  year? 

This  involves  two  questions: 

First.  Is  there  a  oonfiict  between  the  two 
sections? 

If  so,  which  shall  control? 

The  plaintiff  submits:  first,  that  there  is  no 
conflict;  that  each  statute  relates  to  a  different 
subiect-matter. 

The  first  statute  provides  a  way  to  determine 
whether  an  article  is  free  or  dutiable.  If  it  is 
found  to  be  free  when  tried  by  this  test,  then 
the  last  statute  or  proviso  does  not  apply,  for 
there  is  no  duty  to  be  assessed.  If,  on  the  other 
hand,  the  wool  is  found  to  be  dutislde,  when 
tested  by  the  first  statute,  then  the  last  statute 
applies  and  says  upon  what  that  duty  ahall  be 


If  this  construction  is  applied  to  this  Act,  and 
it  seems  the  only  proper  and  reasonable  one, 
then  there  is  no  conflict  between  them.  £ach 
statute  will  be  of  force  and  consistent. 

It  is  the  rule  tn  the  oonslruction  of  statntes, 
says  Lord  Man»fleld,  "That  all  which  relates  to 
the  same  subject  must  be  taken  to  be  one  sys- 
tem and  construed  consistently." 

The  rule  is  to  adopt  such  an  interpretatioB, 
"Ul  ret  magit  valeat,  guam  pereat.  Dwar. 
Stat.,  568. 

If,  on  the  other  hand,  the  court  sliall  hold 
that  there  is  a  conflict  between  the  two  statutes, 
then  the  question  arises:    which  diall  govwn? 
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We  submit,  then,  that  the  proviso  to  chapter 
101,  BO  far  as  it  conflicts  with  the  preoeaing 
statute,  must  yield  for  the  following  reasons: 

First  If  this  invoice  proviso,  so  called,  does 
control  the  previous  statute,  then  it  practically 
defeats  its  operation,  for  no  goods  can  come  in 
free;  for  every  importation  by  law  has  to  be  in- 
voiced, and  that  invoice  states  a  value;  and  if 
admitting  it  free  is  equivalent  to  assessing  a  duty 
upon  a  ^ue,  then  every  time  an  article  comes 
in  f^ee  you  assess  a  duty  upon  a  value  less  that 
that  stated  in  the  invoice. 

Becond.  The  intention  of  Congress  in  the 
Statute  of  1857  is  clear,  as  has  been  previously 
shown,  that  the  value  of  the  import  sluUl  gov- 
ern, wtiile  the  proviso  of  chapter  101  relates 
back  to  an  entirely  different  class  of  oases,  and 
it  is  not  clear  at  all  that  Congress  intended  it  to 
apply  to  this  class  of  cases. 

In  fact,  the  presumption  is  that  Congress  did 
not  intend  it  to  so  apply,  for  it  would  Iiave 
stultified  itself  by  so  doing. 

Third.  By  holding  that  this  pmviso  controls 
tbe  previous  statute,  you  will  hold  out  an  in- 
ducement to  merchants  to  impose  upon  the  de- 
partment by  fraudulent  sales  and  fictitious 
transfen,  to  avoid  the  effect  of  such  a  construc- 
tion. 

Every  consideration  of  equity  and  Justice  is 
upon  the  side  of  the  plaintiff,  which  should 
have  great  weight  when  the  law  is  doubtful. 

ibitn.  Amoa  T.  Akamutn,  Atty-Qen., 
and  Hill,  AM.  Atty-0«n.,  tot  defendant  in 
error: 

The  Act  in  force,  imposing  a  duty  on  wool 
at  the  date  of  this  importation,  was  the  Statute 
of  1857,  chapter  78.  sections  1,  8,  11  Slat,  at 
L.,  193,  194,  wiiich  imposed  an  ad  valorem  duty 
of  twenty- four  per  cent.,  but  exempted  from 
duties  "Sheep's  wool  unmanufactured  of  the 
value  of  twenty  cents  per  pound  at  the  port  of 
exportation." 

The  language  of  the  Statute  of  1867,  ntpra, 
exempting  certain  wool  from  payment  of  duty, 
is  almost  identical  with  that  of  the  Statute  of 
1883,  4  Stat,  at  L.,  688,  exempting  from  duty 
wool  not  exceeding  in  value  eight  cents  per 
pound.  Under  the  statutes  at  that  time  in  force, 
goods  imported  from  the  country  of  their  pro- 
■  auction  were  appraised,  for  the  purpose  of  im- 
posing duties  at  their  value  In  that  country  at 
the  time  when  purcliased,  and  this  continued 
to  be  so  until  the  Statute  of  1861,  ch.  86,  sec.  1, 
9  Stat,  at  L.,  639. 

Oreely  v.  Thempton,  10  How.,  236;  Oruuold 
V.  Lowrenu,  1  Blatchf.,  699;  Barnard  v.  Mor- 
i<m,  1  Curt,  404. 

By  the  Statute  of  1843,  cb.  370,  sec.  16,  6 
Stat,  at  L.,  668,  it  was  enacted,  "That,  in  all 
cases  where  there  is  or  shall  be  imposed  any  ad 
valorem  rate  of  duty  on  any  goods,  etc.,  im- 
ported into  the  United  States,  and  in  all  cases 
where  the  duty  imposed  aliall  by  law  be  regu- 
lated by  or  directea  to  be  estimated  or  basied 
upon  the  value  of  the  square  yard,  or  of  any 
spedfled  quantity  or  parcel  of  such  goods,  etc., 
it  shall  be  the  duty  of  the  collector  *  *  *  to 
cause  the  actual  market  value  or  wholesale  price 
thereof  at  tite  time  when  purchased  in  the  prin- 
cipal markets  of  the  country  from  wliich  they 
sbiall  liave  Iieen  imported,  *  *  *  *  to  m 
appraised,  estimatea  and  ascertained,  and  this 
value,  with  certain  other  charges  specified,  is 
SeelOWAu.. 


made  the  true  value  at  the  port  where  the  same 
may  be  entered,  upon  wliich  duties  shall  be  as- 


By  the  StAtute  of  1857,  ch.  88,  sec.  1,  supra, 
it  is  enacted  "  That,  in  all  cases  where  there  is 
or  shall  be  imposed  any  ad  valorem  rate  of  duty 
on  any  goods,  etc,  imported  into  the  United 
States,  it  sliall  be  the  duty  of  the  collector 
*  *  *  to  cause  the  actual  market  value  or 
wholesale  price  thereof,  at  the  period  of  the 
exportation  to  the  United  States,  In  tbe  princi- 
pu  markets  of  the  country  from  whidt  tbe 
same  shall  have  been  imported  •  •  •  •  » 
to  be  appraised,  etc."  It  will  be  perceived  that 
the  Statute  of  1857  only  applies  to  the  first  class 
of  cases  mentioned  in  the  Statute  of  1843, 
namely:  those  cases  "  Where  there  is,  or  shall 
be  imposed  any  ad  valorem  rate  of  duty,"  and 
omits  all  reference  to  the  other  class  of  cases, 
namely:  those  where  the  duty  imposed  shall  by 
law  be  regulated  by,  or  directed  to  be  regulated 
by  or  l>a%d  upon  ihe  value  of  the  goods.  This 
omission  is  very  significant,  and  would  seem  to 
show  conclusively  that,  as  to  this  latter  class  of 
cases,  within  which  the  present  case  falls,  the 
value  at  the  time  when  the  goods  were  pur- 
chased is  to  be  considered  tbe  true  value  at  the 
port  of  importation,  and  not  the  value  at  the 
time  when  they  were  exported. 

It  is  submitted,  therefore,  that  in  estimating 
the  value  of  wool,  to  determine  whether  it  is 
dutiable  or  not,  the  value  at  the  time  it  was 
purchased  is  to  be  deemed  the  true  value,  and 
that  the  judgment  below  was  correct. 

But  if  this  construction  of  tbe  statute  be  er- 
roneous, the  invoice  price  in  this  case  must  be 
regarded  as  conclusive  evidence  of  the  ^ueof 
the  wool. 

By  the  Statute  of  1828,  ch.  31,  8  Stat,  at  L., 
737,  et  seq.,  a  true  invoice,  containing  a  just 
and  faithful  account  of  the  cost  of  merchan- 
dise which  has  been  purchased  and  supported 
by  oath,  is  required  when  goods  are  imported. 

By  tbe  Tariff  Acts  of  1843,  1846  and  1867,  a 
penalty  was  imposed  when  the  appraised  value 
excedeid  by  ten  percent  the  invoice  value;  pro- 
vided, nevertheless,  that  under  no  circum- 
stances shall  the  duly  be  assessed  upon  an 
amount  less  than  the  invoice  value;  any  law  of 
Congress  to  the  contrary  notwithstanding. 

By  our  revenue  laws,  therefore,  the  mvoice 
is  regarded,  not  as  a  mere  bill  of  parcels,  but  as 
a  solemn  statement  of  the  importer,  supported 
by  oath. 

In  .the  present  case,  the  merchandise  was 
generally  liable  to  an  o^  valorem  dutv,  with  an 
exception  exempting  it  from  duty  if  it  did  not 
exceed  the  value  of  twenty  cents  per  pound. 
It  was  invoiced  at  more  than  twenty  cents 
per  pound,  and  was  entered  at  more  than  that 
value.  There  is  no  authority  for  making  one 
appraisement  for  the  purpose  of  determimngif 
merchandise  be  exempt  from  duty;  and  if  it  is 
found  to  be  dutiable,  then  making  another  ap- 
praisement for  the  purpose  of  determining  the 
value  upon  which  ad  valorem  duties  are  to  be 
assessed ;  and  it  would  seem  to  follow,  that  the 
invoice  must  be  as  binding  in  the  one  case  as  in 
the  other.  Statutes  in  pari  materia  must  be 
construed  together. 

Mr.  Jtutiee  Clllford  delivered  the  opinion 
of  the  court: 
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Import  duties,  illegally  exacted,  if  paid  under 
'written  protest  "  si^ed  by  the  claimant,"  set- 
ting forth  distinctly  and  specifically  the  grounds 
of  objection  to  the  payment,  may  be  recovered 
back  m  an  action  of  a$»umpsii  against  the  col- 
lector. 6  Stat,  at  L.,  737;  Auettor  v.  OiborTU* 
[ante.  749];  ittcAeto  v.  U.  8.  [ante,  1271;  Phila. 
V.  QMeetor.  6  Wall.,  781  [TO  U.  8..^VI1I., 
6161. 

Keoent  enactments  have  annexed  certain  other 
oonditioDS,  of  a  very  important  character,  to 
the  right  of  action  in  such  cases,  but  it  is  not 
necessary  to  enter  into  those  details  as  none  of 
tiie  new  provisions  have  any  application  in  the 
case  before  the  court.     18  Stat,  at  L.,  214. 

Four  hundred  and  ninety-one  bales  of  wool 
were  imported  in  the  monu  of  June,  1861,  into 
the  Port  of  Boston  by  the  plaintiff  or  his  in- 
testate, and  the  agreed  statement  shows  that  the 
wool  was  duly  entered  at  that  port  for  con- 
sumption. Duties  were  assessed  upon  the  same, 
to  the  amount  of  115,651.80,  and  the  plaintiff 
or  his  intestate  paid  tiie  same,  having  first  com- 
plied with  all  the  formal  conditions  to  enable 
him  to  maintain  the  present  action. 

Wool  unmanufactured,of  the  value  of  twenty 
cents  per  pound  or  less  at  the  port  of  exporta- 
tion, was  at  that  time  entitled  to  be  admitted 
to  entry  free  of  duty,  but  wool  unmanufact- 
ured, "imported  from  abroad,"  of  greater 
value  than  twenty  cents  per  pound  at  the  port 
of  exportation,  was  subject  to  an  ad  valorem 
duty  of  twenty- four  per  cent.,  as  imposed  by 
the  Act  reducing  the  duty  on  imports  and  for 
other  purposes.     11  Stat,  at  L.,  192,  194. 

By  the  agreed  statement  it  appears  that  the 
wool  imported  in  this  case  was  shipped  in  the 
barque  Vaiella,  which  sailed  from  Cape  Town 
on  the  25th  of  April,  prior  to  the  importa- 
tion, but  it  also  appeus  that  the  wool  was 
purchased  by  the  shippers  at  that  place  several 
months  before  the  bark  sailed.  They  pur- 
chased it  at  ten  pence  sterling  per  pound,aB  stated 
in  the  invoice,  and  the  i»rties  agree  that  the 
price  given  in  the  entry  at  the  custom-house  is 
the  same  as  that  given  in  the  invoice,  and  that 
both  correspond  with  the  actual  cost  of  the 
wool  at  the  place  of  exportation. 

American  ships  bringing  goods  from  any  for- 
eign port  into  the  United  States  are  required  to 
have  on  board  a  manifest  signed  bv  the  master 
describing  the  goods  and  the  vessel,  and  giving 
the  name  of  the  port  where  the  goods  were  ship- 
ped, and  the  name  of  the  port  to  which  they 
were  consigned.    1  Stat,  at  L.,  644. 

On  arriving  within  four  leagues  of  our  coast 
the  master  of  such  ship  is  required,  if  the  proper 
officer  of  the  customs  comes  on  board,  to  pro- 
duce such  manifest  to  such  officer  for  his  in- 
spection, and  he  is  also  required,  within  twenty- 
four  hours  from  the  time  the  vessel  arrives  at  a 
port  of  the  United  States  where  an  officer  of  the 
customs  resides,  to  report  that  fact  to  the  col- 
lector or  chief  officer  of  the  customs  at  that 
port.    1  Stat,  at  L.,  649. 

Qoods  imported  from  any  foreign  port  or 
place  are  required  to  be  landed  in  open  day,  and 
the  Act  of  Congress  provides  that  such  goods 
shall  not  be  landed  or  delivered  from  ^e  ship 
without  a  permit  from  the  collector  and  navu 
officer,  if  any,  for  such  unladinj^  and  delivery. 
Authority  to  grant  such  a  permit  does  not  ex- 
ist, if  the  goods  axe  intended  to  be  entered  for 
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consamption ,  until  the  duties  are  paid  or  secured 
to  be  paid,  and  the  duties  are  never  paid  nor 
are  thev  ever  secured  to  be  paid  in  aocb  a  case 
before  tine  importation  is  complete  and  the  goods 
are  entered  at  the  custom-house.  8u^  an 
entry,  that  is,  an  entry  for  consumption,  must 
be  in  writing,  and  must  be  made  by  the  owner, 
consignee  or  agent,  to  the  collector  of  the  dis- 
trict, within  fifteen  days  from  the  time  the  mas- 
ter reports  the  arrival  of  the  vessel,  and  the 
person  making  the  entry  must  also  produce  to 
the  collector  the  original  invoice  or  invoices,  or 
other  documents  received  in  Ueu  thereof,  or 
concerning  the  same,  in  the  same  state  in  Which 
they  were  received,  with  the  bills  of  lading. 

Examination  of  the  entry,  as  preaenteid  by 
the  owner,  consignee  or  agent,  is  usually  made 
by  the  entry  clerk,  and  if  found  to  be  correct 
the  collector  proceeds  to  estimate  the  duties  "on 
the  invoice  value  and  quantity,"  and  if  the  esti- 
mated amount  of  the  duties  is  paid  or  secured 
to  be  paid,  as  required  by  law,  the  collector  is 
then  authorized  to  grant  a  permit  for  the  dis- 
charge and  landing  of  the  cargo.  Until  those 
acts  are  performed,  no  one  has  any  authority  to 
grant  a  permit  or  to  remove  the  hatches,  but  the 
inspector  remains  in  charge  of  the  vessel. 

Import  duties,  it  will  be  observed,  are  esti- 
mated in  the  first  place,  if  they  are  ad  valorem, 
on  the  invoice  value  and  quantity  as  shown  in 
that  document,  unless  additions  are  made  to  the 
same  by  the  owner,  consignee  or  agent,  in  the 
entry  at  the  custom-house,  and  in  uiat  state  of 
the  case  the  duties  are  estimated  on  the  invoioe- 
value  and  quantity  together  with  those  addi- 
tions to  the  same,  but  in  either  event  the  duties 
are  estimated  at  that  stage  of  the  proceeding 
without  any  appraisal. 

Evidently  it  must  be  so,  as  the  estimated  duties 
are  requireid  to  be  paid  or  to  be  secured  to  be 

Said  before  the  permit  is  granted  to  remove  the 
atches,  and  before  the  goods  are  landed  from 
the  vessel. 

Such  duties,  so  estimated,  may  be  paid  at  the 
time,  or,  what  is  more  usual,  tney  may  be  se- 
cured to  be  paid  by  depositing  the  amount  in 
gold  with  the  collector,  subject  to  an  equitable 
adjustment  when  the  duties  are  liquidated  and 
the  correct  amount  of  the  same  is  ascertained 
by  such  subsequent  proceedings  as  are  pre- 
scribed by  law  for  that  purpose. 

Subsequent  proceedings  are  essential  to  the 
ends  of  justice,  as  computations  based  solely  on 
the  invoice  value  and  quantity  will  seldom  prove 
to  be  correct,  as  the  values  expressed  in  the  in- 
voice may  be  less  than  the  true  market  value  of 
such  imports  in  the  principal  markets  of  the 
country  whence  the  importation  was  made,  or 
articles  imported  may  have  been  omitted  in  the 
invoice,  or  articles  contained  in  the  invoice  may 
have  been  lost  during  the  voyage,  or  the  actou 
quantities  as  ascertained  by  the  weigtiers,  gaug- 
ers  or  measurers  may  diner  from  thoae  given 
in  the  invoice  and  entry.  Corrections  of  the 
kind  are  frequently  necessary,  but  they  are 
never  made  until  the  goods  are  landed  and  ap- 
praised. 

Collectors  are  required  by  law  to  cause  the 
dutiable  value  of  imported  goods  subject  to  an 
ad  mUortm  rate  of  dutv  to  oe  appraUod.  esti- 
mated and  ascertained,  and  the  provision  ii 
that  if  the  appraised  value  shall  exceed  by  ten 
per  centum  the  value  so  declared  in  the  entry, 
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the  goods  are  subject  to  a  duty  of  twenty  per 
cent  ad  valorem  on  such  appraised  value  in  ad- 
dition to  the  rate  imposed  where  no  such  under- 
'Taluation  is  shown.     1  Stat,  at  L.,  67!i. 

Penalties  of  the  kind,  however,  may  be 
avoided  if  the  undervaluntion  in  the  invoice  is 
corrected  in  the  entry  at  the  custom-house,  as 
the  same  section  provides  that  it  shall  he  lawful 
for  the  owner,  consignee  or  agent  of  imports 
which  have  been  actually  purchased,  or  pro- 
cured otherwise  than  by  purchase,  on  entry  of 
the  same  to  make  such  addition  in  the  entry  to 
the  cost  or  value  in  the  invoice  as  in  his  opinion 
may  raise  the  same  to  the  true  market  value  of 
such  imports  in  the  principal  markets  of  the 
country  whence  the  importation  shall  have  been 
made. 

Additions  may  be  made  to  the  cost  or  value 
of  the  goods  as  given  in  the  invoice  to  raise  the 
same  to  the  true  market  value,  but  the  additions, 
in  order  that  they  may  have  effect  to  avoid  the 
additional  duty  of  twenty  per  cent.,  must  be 
made  before  or  at  the  time  of  the  entry,  as  no 
such  corrections  can  be  made  afterwards ;  or,  in 
other  words,  the  additions,  if  any,  must  be  made 
before  the  permit  is  granted  and  before  the 
goods  are  landed,  because  If  they  are  not  made 
before  those  acts  are  performed  the  additions 
made  to  the  cost  or  value  given  in  the  invoice 
would  not  become  a  part  of  the  dutiable  value 
in  estimating  the  duties  prior  to  the  appraisal, 
and  if  the  appraisers  should  report  that  the  in- 
voice value  was  correct  the  amotmt  of  the 
additions  would  escape  taxation  altogether. 
Nothing  remains  to  be  done  subsequent  to  the 
granting  of  the  permit  and  the  landing  of  the 
goods  except  such  acts  as  are  required  by  law  to 
correct  any  errors  in  the  invoice  and  to  liquidate 
the  duties,  as  the  express  provision  in  the  prin- 
cipal Collection  Act  is  that  all  the  duties  on 
goods,  wares  and  merchandise  shall  be  paid  or 
be  secured  to  be  paid  before  a  permit  shall  be 
granted  for  landing  the  same.     11  Stat,  at  L., 

Before  the  permit  is  granted,  it  is  the  duty  of 
the  owner,  consignee,  or  agent  to  present  the 
invoice  to  the  collector  and  make  the  entry  in 
the  form  required  by  law,  and  thereupon  the 
collector  certifies  the  invoice  and  grants  the 
permit  in  due  form  for  the  discharge  and  land- 
ing of  the  cargo,  first  designating  the  packages, 
at  least  one  in  ten,  to  be  sent  to  the  public  store, 
and  marks  the  same  on  the  entry,  invoice,  and 
permit.  Waring  v.  Mayor  [ante,  8421;  Glen. 
R^.  (1857),  146. 

Packages  intended  for  examination  by  the 
appraisers  are  usually  sent  to  the  public  store 
for  that  purpose,  but  cumbrous  articles  may  be 
examined  on  the  wharf  where  they  were  landed, 
and  samples  may,  in  certain  cases,  be  used  for 
the  same  purpose  instead  of  the  packages,  from 
which  they  were  selected  by  the  sampler. 

Parsuant  to  the  usual  practice  the  goods  in 
this  case  were  entered  for  consumption  ac- 
cording to  the  invoice  value,  to  wit:  at  ten 
pence  sterling  per  pound,  expressed  in  decimals, 
which  made  the  wool  dutiable  at  the  rate  of 
twenty-four  per  cent,  ad  wlorem. 

Tested  by  the  facts  of  the  case  as  given  in 
the  agreed  statement,  it  is  clearly  to  l)e  inferred 
that  the  preliminary  proceedings  were  correct; 
that  the  invoice  was  seasonably  presented  to 
the  collector;  that  the  entry  of  the  goods  was 
See  10  Wall. 


regularly  made  for  consumption ;  that  the  duties 
were  properly  estimated  on  the  invoice  value 
and  quantity;  that  the  duties  as  thus  estimated 
were  duly  paid,  or  secured  to  be  paid,  before 
the  permit  was  granted :  that  the  permit  was 
subseauently  granted  in  due  form  for  the  land- 
ing of  the  goods,  and  that  one  in  ten  of  the 
packages  was  ordered  to  the  public  store  for 
the  examination  of  the  local  appraisers.  Prior 
to  that  stage  of  the  proceedings,  the  appraisers 
have  no  jurisdiction  of  the  case,  and  they  have 
no  duty  to  perform  in  the  premises. 

Beyond  doubt,  the  collector  may  direct  that 
all  packages  shtill  be  examined  but  he  is  re- 
quired to  designate  on  the  invoice  at  least  one 
package  of  the  same,  and  one  package  at  least 
of  every  ten  packages  of  the  importation,  and 
the  direction  is  that  he  shall  order  the  same  to 
the  public  stores  to  be  opened,  examined  and 
appraised.  All  those  requirements  having  been 
fulfilled,  the'  appraisers  are  furnished  with  the 
original  invoice  wliich  contains  the  marks  of 
the  collector  designating  the  packages  sent  to 
the  public  stores  for  I  heir  examination. 

Briefly  stated,  their  duty  is  to  appraise,  esti- 
mate and  ascertain  the  true  market  value  of 
such  imports  in  the  principal  markets  of  the 
country  whence  such  importation  was  made, 
and  to  report  their  doings  to  the  collector. 
They  examined  the  packages  sent  to  the  public 
stores,  and  the  agreed  statement  shows  that 
they  reported  upon  the  invoice  "  value  cor- 
rect," in  accordance  with  the  prevailing  custom 
to  mark  invoices  in  that  manner  in  cases  where 
the  price  given  in  the  invoice  was  high  enough 
to  cover  the  market  value. 

Complaint  is  made  that  the  custom  does  not 
allow  the  appraisers  to  reduce  the  invoice  value 
when  it  is  greater  than  the  true  market  value, 
but  the  decisive  answer  to  that  complaint  is, 
that  the  Act  of  Congress  authorizing  the  ap- 
praisal of  the  importation,  expressly  provides 
"That,  under  no  circumstances,  shall  the  duty 
be  assessed  upon  an  amount  less  than  the  in- 
voice or  entered  value"  of  the  importation. 
Where  the  entered  value  is  the  same  as  the 
invoice  value,  the  legal  effect  of  the  require- 
ment is  the  same  as  it  was  in  the  prior  Act, 
which  did  not  contain  the  words  "entered 
value,"  but  in  cases  where  the  owner,  con- 
signee or  agent  makes  additions  to  the  value 
expressed  in  the  invoice,  to  avoid  the  penalty 
of  twenty  per  cent. ,  the  words  ' '  entered  value 
have  a  special  application,  and  in  those  cases 
the  duty  cannot  be  assessed  upon  an  amount 
less  than  the  entered  value,  which  includes  the 
value  expressed  in  the  invoice  and  the  addi- 
tions made  thereto  by  the  owner,  consignee 
or  agent,  before  or  at  the  time  the  goods  were 
entered  at  the  custom-house. 

Ten  pence  sterling  per  pound  was  the  actual 
cost  of  the  wool  at  the  time  it  was  purchased, 
and  the  price  actually  paid  for  the  wool  is  the 
value  expressed  in  the  invoice,  and  the  same 
value  is  given  in  the  entry  made  by  the  con- 
signee, and  the  agreed  statement  shows  that 
the  appraisers  reported  that  the  invoice  value 
was  correct,  and  if  the  matter  had  stopped 
there  the  case  would  be  too  plain  to  admit  of 
any  controversy,  as  it  would  show  that  every 
requirement  of  law  had  been  foUAwed  without 
the  least  departure,  and  that  nothing  had  been 
done  to  which  the  plaintiff  or  his  intestate  ob- 
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jected  at  the  time  the  act  was  performed,  as  he 
made  the  enlij  and  gave  therein  the  value  ex- 
pressed in  the  mvoice  as  the  true  market  value 
of  the  imports  in  the  principal  markets  of  the 
country  whence  the  importation  was  made. 
11  Stat.  atL.,  199. 

"  Value  correct "  was  the  report  of  the  ap- 
praisers when  they  relumed  the  invoice  to  the 
collector,  and  the  duties  were  liquidated  and 
assessed  upon  that  amount  as  the  true  dutiable 
value  of  the  goods,  but  before  the  duties  were 
paid  by  the  consignee  as  liquidated,  the  col- 
lector requested  the  appraisers  to  make  a  re- 
examination of  the  wool,  and  "a  formal  ap- 
praisement of  its  value,"  but  they  declined  to 
make  any  appraisement  of  it  at  less  than  the 
invoice  price,  giving  as  a  reason  that  they  could 
not  do  80  by  law;  evidently  referring  to  the 
provision  in  the  Appraisement  Act  that  under 
no  circumstances  shall  the  duty  be  assessed 
upon  an  amount  less  than  the  invoice  or  en- 
tered value.  At  the  collector's  rei^uest,  how- 
ever, thev  made  a  statement  to  him  m  writing, 
which  they  expressly  declared  was  not  an 
official  appraisement,  in  which  they  stated  that 
the  market  value  of  the  wool  at  the  time  it  was 
exported,  in  the  principal  markets  of  the  coun- 
try where  it  was  purchased,  was  eight  pence 
and  three  farthings  per  pound,  at  which  rate 
the  wool  would  have  been  entitled  to  entry  free 
of  duty.  Prices  of  wool  had  declined  at  that 
port  sulMeqiient  to  the  purchase  in  this  ca.se, 
and  before  the  bark  sailed,  so  that  the  wool 
might  have  been  purchased  at  the  time  it  was 
exported  at  the  reduced  price  named  by  the 
appraisers. 

Ad  valorem  duties  were  always  estimated, 
prior  to  the  Act  of  the  aoth  of  April,  1818, 
by  adding  a  prescribed  percentage,  including 
charges  and  commissions,  to  the  actual  cost  of 
the  goods  at  the  place  where  the  same  were 
purchased  and  exported,  the  actual  cost  being 
ascertained  by  the  invoice.  1  Stat,  at  L.,  41 
and  878;  8  Stat,  at  L.,  486. 

Whenever,  in  the  opinion  of  the  collector, 
there  was  just  ground  to  suspect  that  goods 
subject  to  an  o^  valorem  duty,  and  imported 
into  his  district,  had  been  invoiced  below  the 
true  value  of  the  goods  in  their  actual  state  of 
manufacture  at  the  place  from  which  they 
were  imported,  the  collector,  by  the  Act  last 
cited,  was  authorized  to  direct  that  the  goods 
should  be  appraised  in  the  manner  prescribed 
in  the  9th  section  of  that  Act,  which  was  the 
first  authority  of  the  kind  conferred  in  the  Acts 
of  Congress  in  cases  where  the  entry  was  ac- 
companied by  the  invoice,  as  required  by  law. 
Such  duties  were  required  to  be  estimated,  by 
the  Act  of  the  1st  of  March,  1823,  by  adding 
all  charges  except  insurance,  and  a  prescribed 
percentage  to  the  actual  cost  of  the  goods,  if 
the  same  were  purchased,  or  by  making  the 
same  additions  to  the  actual  value  of  the  goods 
if  they  were  procured  otherwise  than  by  pur- 
chase, or  by  making  the  same  additions  to  the 
appraised  v^ue  of  the  goods  if  the  same  were 
appraised,  except  in  cases  where  the  goods 
were  subject  to  a  certain  penalty,  and  the  ex- 
press provision  was  that  the  rates  of  duties 
should  be  estimated  on  such  aggregate  amount. 
Goods  imporlbd  from  foreign  countries  could 
not  be  admitted  to  entry  unless  the  invoice 
accompanied  the  entry,  nor  unless  the  invoice 
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was  verified  by  oath,  and  neither  the  Act  under 
consideration  nor  the  first  Collection  Act  gave 
the  collector  or  the  appraisers  any  authority  to 
reduce  the  price  or  value  of  the  goods  as  ex- 
pressed in  the  invoice.    8  Stat,  at  L.,  78S. 

Dutiable  values  of  imported  goods,  subject 
to  an  od  valorem  rate  of  duty,  were  required  by 
the  Act  of  the  80th  of  July,  1840,  to  be  csta- 
mated  and  ascertained  by  appraisement,  adding 
costs  and  charges  as  therein  prescribed,  but  the 
provision  was  that  under  no  circumstanoes 
"shall  the  duty  be  assessed  upon  sn  amount 
less  than  the  invoice  value."  9  Stat,  at  L.,  43; 
Slietton  V.  Austin.  1  Clift.,  889. 

Costs  and  charges,  except  insurance,  were 
also  require  to  be  added  to  the  appraised  value 
by  the  Act  of  lhe6d  of  March,  1851;  but  the 
Act  vested  no  authority  either  in  the  ooUector 
or  the  appraisers  to  reduce  the  valuation  of  the 
goods  below  the  invoice  or  entered  value,  and 
no  such  authority,  applicable  in  this  case,  is 
found  in  any  Act  of  Congress  passed  prior  to 
the  time  when  the  entry  before  the  court  was 
made  at  the  custom  house.    9  Stat,  at  L. ,  630. 

On  the  contrary,  the  Act  of  Congress  under 
which  the  appraisers  acted  in  this  case  expressly 
provides,  as  before  explained,  that  under  no 
circumstances  shall  the  duty  be  assessed  upon 
an  amount  less  than  the  invoice  or  entered 
value,  the  sulMtance  of  which  provision  has 
been  in  force  for  a  quarter  of  a  century.  11 
Stat,  at  L.,  199. 

Importers  are  required  to  make  an  entry  of 
their  importations,  which  should  always  be  ac- 
companied by  the  invoice,  duly  verified  by 
oath,  and  when  the  entry  is  made  and  the  per- 
mit granted  the  packages  for  appraisement  are 
designated  on  the  invoice  by  the  collector  who 
orders  one  in  ten  of  them  to  the  public  store 
for  the  purpose  of  appraisal.  Examination  of 
the  selected  packages  is  then  made  by  the  ap- 
praisers, who  report  their  doings  to  Uie  col- 
lector, and  if  no  appeal  is  taken  from  their  ap- 
praisement, either  to  the  general  appraisers  or 
to  the  Secretary  of  the  Tr^ury,  their  decision 
in  the  premises  is  final  and  conclusive  as  to  the 
dutiable  value  of  the  importation.  BeleAer 
V.  Linn,  24  How.,  521  [66  U.  8.,  XVI., 
757] ;  Barttett  v.  Kane,  16  How. ,  272;  Banldu 
V.  koyt.  4  How.,  327;  Stetr*  v.  Pixuiee,  18 
How.,  524  [59  U.  S.,  XV.,  475]. 

Appraisers,  it  is  said,  are  to  appraise,  esti- 
mate and  ascertain  the  true  market  value  of 
such  Imports,  whether  of  greater  or  less  value 
than  that  expressed  in  the  invoice  and  entiy; 
but  the  decisive  answer  to  that  suggestion  u 
that  their  duties  are  regulated  by  the  Act  of 
Congress  under  which  they  act,  and  inasmuch 
as  it  is  provided  that  the  duties  shall  not,  under 
any  circumstances,  be  assessed  upon  an  amount 
less  than  the  invoice  or  entered  value,  it  is 
clear  that  the  appraisers  have  no  authority  to 
make  any  such  appraisement  as  that  which 
thev  were  requested  to  make  by  the  collector. 
Redress  for  such  a  grievance,  if  it  be  one,  must 
be  sought  in  Congress,  as  Congress,  and  not  tlie' 
courts,  possesses  the  power  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises,  and  to  pass 
all  laws  which  shall  be  necessary  and  proper  to 
carry  that  power  into  execution. 

Extended  remarks  respecting  the  case  of 
BarMn  v.  Hoyt,  4  How.,  827,  neeid  not  be  made, 
as  the  statement  of  the  fact  shows  that  the  ap- 
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praiaen  in  that  case  added  to  the  value  expressed 
in  the  invoice,  and  the  decision  was  founded 
upon  the  Act  of  the  14th  of  Julv,  18S2,  which 
did  not  contain  the  provision  that  the  duties 
should  not  under  any  circumstances  be  assessed 
upon  an  amount  less  than  the  invoice  or  entered 
value  and,  consequently,  it  is  not  an  authority 
which  controls  the  present  case. 

Comment  upon  the  5th  section  of  the  Tariff 
Act,  under  which  the  goods  were  imported  in 
this  case,  may  also  be  omitted  for  reasons  of  a 
like  character,  as  the  section  must  be  construed 
in  view  of  the  proviso  of  the  amendatory  Act 
passed  on  the  same  day,  which  prohibits  both 
the  appraisers  and  the  collector  from  making 
any  reduction  in  the  invoice  or  entered  value 
in  the  assessment  of  ad  valorem  duties. 

Judgment  affirmed. 

ated-»5  u.  8.,  ue. 


RICHARD  C.  GRAY,  Appt., 

e. 

THE  CHICAGO,  IOWA  AND  NEBRASKA 

RAILROAD  COMPANY  et  al. 

(Bee  S.  C,  "37>e  CUnton  BrUgt,"  10  Wall.,  tf(-468.) 
Mimutippi  bridge — Act  to  legaliee — effect  of. 

Br  the  Act  of  Feb.  27, 186S,  It  was  the  Intention  of 
CoD^rees  to  legalize  the  bridve  therein  named  as 
then  conetructed  across  the  Mississippi  River. 

It  was  competent  for  Conirress  to  interfere  and 
lesalize  the  bridge,  under  the  power  to  regulate 
oommeroe. 

The  Act  of  Congress  having  passed,  pending  a 
still  to  remove  the  tirldge  as  a  nuisance.  It  gave  the 
rule  of  decision  for  the  court,  at  the  dnal  hearing. 

[No.  8J 
Argued  Dee.  7, 1870.        Bedded  Dee.  19, 1870. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa. 

The  bill  in  this  case  was  filed  in  the  court 
below,  to  abate  a  bridge  partially  built  over  the 
Hiffiiasippi  River,  andperpetuaUv  to  enjoin  the 
erection  of  said  bridge.  The  bill  having  been 
dismissed  by  that  court,  the  complainant  took 
an  appeal  to  this  court. 

A  full  statement  of  the  case  is  given  in  the 
opinion  of  the  court. 

Mr.  T.  D.  Lincoln,  for  appellant: 

Did  the  Act  intend  to  abate  the  suit? 

This  is  a  question  of  construction  merely, 
and  must  be  decided  with  reference  to  well 
known  rules  of  construing  statutes. 

It  is  not  usual  for  Acts  of  the  Legislature  to 
interfere  with  pending  litigation,  or  to  make 
any  new  rules  that  shall  dispose  of  the  particu- 
lar case  then  pending.  And  according  to  es- 
tablished rules,  it  should  not  be  so  construed, 
unless  the  Act  is  bo  clear  that  no  other  fair 
construction  can  be  given  to  it.  The  8d  section 
of  the  Act  would  seem  to  indicate  that  it  was 
only  intended  to  apply  to  litigation  thereafter 
arising;  for  without  saying  anything  about  lit- 
igation pending,  it  provides  for  litigation  there- 
after arising  from  alleged  obstruction  to  the 
navigation.  As  this  veir  section  provides  for 
Utijiation  thereafter  to  arise  in  reference  to  the 
a^d  bridge  as  an  obstruction,  how  can  it  be 
claimed  Uiat  tiiis  very  Act  disposed  of  that 
question? 

Did  the  law  intend  to  do  more  than  to  de- 
clare generally  that  a  bridge  at  that  point  was 
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a  lawful  structure,  for  the  purposes  therein 
named?  It  declares  that  the  bridge  shall  be  a 
lawful  structure,  and  shall  be  recognized  as  a 
post  route.  Now,  this  last  clause  is  of  such  a 
character  as  would  seem  to  indicate  that  it  was 
lawful  for  the  purposes  of  a  post  route. 

1.  The  title  of  the  Act  comes  in  aid  of  this 
view  of  the  law.  for  it  is  in  these  words:  "An 
Act  declaring  Clinton  bridge  across  the  Missis- 
sippi River  at  Clinton,  in  the  State  of  Iowa,  a 
post  route." 

2.  The  declared  object  and  purpose  of  the 
law  was  simply  to  provide  that  the  Clinton 
bridge  should  be  a  poet  route,  and  to  provide 
for  the  rate  of  carrving  the  mails,'  and  the 
law  must  be  construed  in  connection  with  the 
laws  of  Congress  relating  to  post  roads. 

The  PostoflSce  Department  was  temporarily 
established  by  the  Act  of  Sep.  22,  1789, 1  Stat, 
at  L.,  10.  Aug.  4,  1790,  and  by  the  Act  of 
Mar.  8,  1791.  It  was  permanently  established 
Feb.  20,  1792,  and  May  8,  1794,  I  Stat,  at  L., 
232,864 

And  this  establishment  has  been  improved 
from  time  to  time  by  Congress,  from  that  time 
to  this.     See,  Act  March  8,  1825,  4  Stat,  at  L.,  • 
102. 

Numerous  Acts  have  been  passed  from  time 
to  time  establishing  poet  routes,  sometimes  by 
Act  embracing  general  classes  of  routes,  cov- 
ering nearly  all  travel  routes  by  carriage  or 
vessel  in  the  country,  but  more  general^  by 
specific  description  of  the  route  by  name. 

And  the  examination  of  the  numerous  laws 
passed  hj  Congress  on  the  subject  of  poet 
routes  will  show  that  their  object  was  simply 
to  make  it  lawful  for  the  Postmaster-Gener^ 
to  establish  postoffices  and  contracts  for  carry- 
ing the  mail;  and  that  they  had  no  other 
purpose  whatsoever.  They  were  not  intend- 
ed to  make  all  these  various  routes  lawful  for 
any  other  purpose.  The  Wheeling  Bridge 
Act  is  declared  to  be  "An  Act  making  Ap- 
propriaiions  for  the  Service  of  the  PostofiBce 
Department  During  the  Fiscal  Year  Ending 
the  Thirtieth  June,  One  Thousand  Eight 
Hundred  and  Fifty-three,  and  for  other  pur- 
poses." 

The  words,  "and  for  other  purposes,"  found 
in  the  title  to  this  Act,  cover  the  matters 
therein  relating  to  the  Wheeling  Bridge;  so 
that  in  this  respect  the  Wheeling  Bridge  Act 
differs  from  the  Act  relating  to  the  Clinton 
Bridge,  now  before  the  court. 

Congress  enacted,  in  the  6th  section  of  the 
Act  aforesaid,  that  the  said  bridges  "are  here- 
by declared  to  be  lawful  structures  in  their 
present  position  and  elevation,  and  shall  be  so 
held  ana  taken  to  be,  anything  in  any  law  or 
laws  of  the  United  States  to  the  contrary  not- 
withstanding." 

This  would  seem  to  be  quite  conclusive  of 
the  Intent  of  the  Act;  but  the  7th  section  pro- 
vided that  the  said  bridges  should  be  poet 
routes  for  the  passage  of  Uie  mails,  and  tnen 
proceeded  in  these  words: 

"And  that  the  Wheeling  &  Belmont  Bridge 
Companv  are  authorized  to  have  and  main- 
tain their  said  bridges  at  their  present  site 
and  elevation :  and  the  oflScers  and  crews  of 
all  boats  navigating  the  said  river  are  required 
to  regulate  the  use  of  said  vessels  and  boats, 
and  of   any  pipes  and  chimneys  belonging 
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thereto,  80  as  not  to  interfere  with  elevation 
and  construction  of  said  bridges." 

This  languaffe  leaves  no  room  for  ar^ment 
or  doubt  that  the  Act  was  intended  to  reach  the 
very  question  decided  by  the  court. 

The  case  of  Pa.  v.  Bridge  Co.,  18  How.,  460 
(69  U.  B.,  XV.,  449),  cannot  be  regarded  as  dis- 
using of  the  question  now  before  the  court. 
That  case  is,  undoubtedly,  authority  of  impor 
tance  upon  the  constitutionality  of  the  Act  in 
question.    It  is  not  of  much  value  upon  the 

SuestioD  of  the  construction  of  the  Clinton 
ridge  Act. 

If  it  is  claimed  that  this  is  an  enactment  find- 
ing the  llridge  to  be  a  lawful  structure  in  such 
a  way  as  to  put  an  end  to  this  suit,  it  is  the  ex- 
ercise of  a  legal  function  which  belongs  to  the 
courts,  and  not  to  Congress.  Sec.  1,  art.  8,  of 
Const. 

The  principal  question  to  be  heard  was,  wheth- 
er the  Dridge  was  so  built  or  not.  This  was  a 
lenl  question,  purely  and  simply  such. 

It  is  the  exercise  of  a  Judicial  function,  which 
is  placed  by  the  Consiitution  in  the  courts  of 
the  United  States.  Such  it  was  in  effect,  and 
the  court  below,  in  obedience  to  that  view  of 
the  Act,  ordered  the  bill  dismissed  upon  the 
force  of  the  statute,  refusing  to  inquire  mto  the 
merits. 

The  court  is  referred  to  the  following  cases 
bearing  upon  this  point: 

De  ChasUUux  v.  FairehOd,  IS  Pa,  20;  IS^te 
V.  Fkming,  7  Humph.,  158;  Leieii  v.  WM,  3 
He.,  888;  Lanier  v.  Oallatat,  18  La.  Ann.,  176; 
Eolden  v.  Jamet,  11  Mass.,  896;  llerriO.  v.  Bher- 
biime,  1  N.  H.,  203;  ParmaUe  v.  Thompton,  7 
Hill,  80;  Sanborn  ▼.  Com.  ofRiee  Co.,  9  Minn., 
279. 

The  Clinton  Bridge  Law  is  not  a  law  ref- 
lating commerce  amone  the  States,  and  is  in- 
valid. 

Ch.  J.  Marshall  gives  this  definition  of  the 
power  of  Congress  to  regulate  commerce:  "It 
is  the  power  to  regulate,  that  is,  prescribe,  the 
rule  by  which  commerce  is  to  be  carried  on." 
Oibbont  V.  Ogden,  9  Wheat.,  196. 

Here  is  no  rule  provided  for  carrying  on  com- 
merce, or  any  rule  intended  to  affect  it.  Nor 
is  the  bridge,  in  any  fair  sense,  an  instrument 
of  commerce.  Except  so  far  as  it  creates  the 
bridge  a  post  route,  it  is  not,  as  has  been  said 
before,  in  the  nature  of  a  law,  but  a  finding  or 
a  decree. 

This  bridge  is  a  piece  of  a  railroad,  one  half 
of  which  is  m  Iowa  and  the  other  half  in  Illi- 
nois; and  it  does  not,  in  this  regard,  differ  from 
any  other  piece  of  railroad  in  these  States. 

If,  then.  Congress  has  power  to  regulate  or  le- 
galize this  bridge,  it  has  power  to  regulate  or 
legalize  any  and  every  road  or  canal  in  the 
country. 

Meisri.  T.  0.  Howe,  Jame*  H.  How«  and  Ehioeh 
Totten,  for  appellee. 

(The  court  declined  hearing  any  argument 
upon  this  side.) 

Mr.  Jwitiee  Nelson  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Towa. 

The  bill  was  filed  by  the  plaintiff  to  enjoin 
the  defendants  from  building  a  railroad  bridge 
across  the  Mississippi  River,  at  the  Town  of 

970 


Clinton,  situate  on  its  banks  on  the  lows  ride, 
and  extending  to  a  point  opposite  on  the  Illi- 
nois side.  After  setting  out  the  interest  the 
plaintiff  had  in  the  free  and  unobstructed  navi- 
gation of  the  river,  and  the  serious  danger  and 
obstruction  to  the  navigation  by  the  erection  of 
the  bridge,  the  bill  concluded  with  a  prayer  for 
a  temporary  injunction  against  the  defendants, 
enjoining  them  from  building  the  bridge  until 
the  final  nearing  of  the  cause,  and  for  a  perpet- 
ual injunction  in  the  final  hearing.  Answer) 
were  put  in  by  the  several  defendmts  and  also 
replications,  and  a  large  amount  of  proofs  wefe 
taken  by  both  parties.  When  the  canae  came 
on  for  a  final  hearing,  the  counsel  for  the  de- 
fendants objected  to  the  proof  of  the  plaintiff 
being  read,  on  the  ground  that  since  the  erec- 
tion of  the  bridge  Congress  had  passed  an  Act 
declaring  it  a  lawful  structure,  which  objection 
was  sustained  by  the  court,  and  a  dismissal  of 
the  bill  decreed  accordingly. 

The  Act  of  Congress  was  passed  27tb  Febm- 
ary^  186S. 

The  Ist  section  of  the  Act  of  Congreaa  pro- 
vides, "That  the  bridge  across  the  Mississippi 
River,  erected  by  the  Albanr  Bridge  Company 
and  the  Chicago,  Iowa  and  Nebraska  Railroad 
Company,  under  the  authoritr  of  the  States  of 
Iowa  and  Illinois,  etc.,  shall  be  a  lawful  struct- 
ure, and  shall  be  recognized  and  known  as  a 
post  route." 

The  2d  section:  "That  the  draw  of  said 
bridge  shall  be  opened  promptly,  upon  reason- 
able signal,  for  the  passage  of  boats,  etc.,  ex- 
cept when  trains  are  passing  over  the  same;  but 
in  no  case  shall  unnecessary  delay  occur  in  opea- 
ingthe  said  draw." 

Th  e  8d  section :  '  'That  in  case  any  litigation 
hereafter  arising  from  any  allied  obstructkni 
to  the  free  navigation  of  said  nver,  the  cause 
may  be  tried  before  the  Circuit  Court  of  the 
United  States  of  any  State  in  which  any  portion 
of  said  obstruction  or  bridge  touches." 

The  4th  section  reserves  the  right  to  alter  or 
amend  the  Act,  so  as  to  prevent  or  remove  all 
material  obstructions  to  the  navigation  of  tbe 
river  by  the  bridge. 

It  appears  that  the  bridge  was  completed  be- 
fore the  passage  of  this  Act. 

We  cannot  doubt,  upon  a  perusal  of  the  sec- 
tion, but  that  it  was  the  intention  of  Congress 
to  legalize  the  bridge  as  then  constructed  across 
the  river,  and  that  the  words  used  carry  oat 
fully  this  intent.  It  is  declared  '  'a  lawful  struct- 
ure ;"  that  is,  the  bridge  as  built,  with  its  abut- 
ments, piera,  superstructures,  draw  and  height, 
should  have  the  sanction  of  law,  and  be  maio- 
tained  and  used  in  that  state  and  condition  un- 
til the  law  was  altered  by  the  reserved  power 
in  the  last  section. 

The  Act  of  Congress  in  the  case  of  The  Wheel 
ing  Bridge  was  more  explicit,  but  not  mon 
comprehensive  than  the  present  one.  It  wis 
there  declared  "That  the  bridges  across  the 
Ohio  River  at  Wheeling,  in  the  State  of  Vir 
ginia,  and  at  Bridgeport,  in  the  Slate  of  Ohio, 
abutting  on  Zane  Island  in  said  river,  are  here- 
by declared  to  be  lawful  structures  in  their  pres- 
ent positions  and  elevations,  and  shall  be  so 
held  and  taken  to  be,  anything  in  the  law  or 
laws  of  the  United  States  to  the  contrary  not- 
withstanding." In  that  case  the  court  hM  ren- 
dered a  decree,  directing  the  obstruction  to  be 
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remored  by  elevatinK  the  bridge,  or  if  not,  by 
abatement.  No  doubt  the  ezUtence  of  this  de- 
cree, which  was  in  the  process  of  execution,  led 
to  the  very  specific  terms  of  the  Act.  But,  with 
all  its  particularity,  it  is  not  more  comprehen- 
dve  or  decisive  in  legalizing  the  bridges  than 
the  one  before  us. 

The  questions,  whether  or  not  it  was  compe- 
tent for  Congress  to  interfere  and  legalize  the 
bridge  under  the  power  to  regulate  commerce, 
and  whether  or  not  the  Act  put  an  end  to  the 
pending  suit,  were  questions  examined  and  8e^ 
tied  in  the  affirmative  in  the  case  alreadr  re- 
ferred to.  Pa.  V.  Wheeling  Bridge,  18  How., 
429  [59  U.  8.,  XV.,  4861.  The  reasons  for  the 
conclusions  arrived  at  will  be  there  found,  and 
need  not  be  repeated. 

The  only  difference  between  the  case  of  The 
WheeUng  bridge  and  the  present  one  is,  that  in 
the  former  a  decree  had  been  rendered  by  the 
court  against  the  bridge;  in  the  latter,  the  cause 
was  pending  undecidM.  It  was,  in  the  former 
case,  insisted  on  behalf  of  the  complainant,  that 
the  Act  of  Congress  could  not  invalidate  the  de- 
cree of  the  court.  But  it  was  answered  that 
the  decree  of  abatement  of  the  obstruction  was 
executory,  and  a  continuing  decree,  which  re- 
quired not  only  the  removal  of  the  bridge,  but 
enjoined  the  defendants  against  any  reconstruc- 
tion. And  that  whether  or  not  it  would  be  a 
future  existing  obstruction  depended  upon  the 
question  whether  it  interfered  with  the  right  of 
nree  navigation,  and  that  if,  in  the  mean  time: 
this  right  had  lieen  modified  by  competent  au- 
thority, so  that  the  bridge  was  no  longer  an  un- 
lawful obstruction,  the  decree  of  the  court  could 
not  be  enforced.  There  was  no  longer  any  in- 
terference with  the  enjoyment  of  the  public 
right  inconsistent  with  law  no  more  than  there 
would  be  if  the  complainant  Iiimself  had  given 
his  consent  after  the  decree. 

In  the  present  case  the  Act  of  Congress  hav- 
ing passed  pending  the  suit,  it  gave  the  rule  of 
dMision  for  the  court  at  the  final  hearing  upon 
the  same  principle  that  the  Act  in  The  Wheel- 
ing Bridge  case  staid  the  execution  of  the  de- 
cree directing  its  abatement.  The  court  say  in 
that  case  (p.  431)  that  if  the  remedy  had  been 
an  action  at  law,  and  a  judgment  rendered  in 
favor  of  the  plaintiff  for  damages,  the  right  to 
these  would  have  passed  beyond  the  power  of 
Congress.  And  if,  in  the  present  case,  the  ac- 
tion had  lieen  at  common  law  for  damages  al- 
leged to  have  been  done  to  the  property  of  the 
plaintiff  before  the  passage  of  the  Act  of  Con- 
gress, very  different  considerations  would  have 
arisen  as  to  the  effect  of  the  Act  upon  this  pri- 
vate right  of  action  from  that  upon  a  simple 
proceeding  to  enjoin  the  building  of  the  bridge; 
or,  if  built,  to  aliate  it  as  a  nuisance. 

We  think  the  ruling  of  the  court  below  mat 
right,  and  the  judgment  thould  be  affirmed.. 

Cited-20  WaU.,  33S ;  98 U. S.,  18 ;  106  U.S., ITS;  01 
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A  motion,  on  tlie  foot  of  the  decree,  for  additional 
relief  not  within  the  scope  or  tenor  of  the  deoree. 
will  t)e  denied. 

[No.  4.  Orig.] 
Argued  Dee.  19, 1870.      Deeded  Jan.  9, 1871, 


THE  STATE  OP  TEXAS.  CompU., 

GEORGE   W.    WHITE,    JOHN   CHILES, 
JOHN    A.    HARDENBERG,     SAMUEL 
WOLF,  GEORGE  W.  STEWART  bt  al. 
(See  B.  C,  "Teaxu  v.  Chdes"  10  WaU.,  m,  liS.) 
Additional  reUtf,  when  denied. 
See  10  Wau,. 
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ILL  in  equity. 
On  motion. 
The  case  is  fully  stated  by  the  court, 
ilfr.  T.  J.  Durant,  for  complainant. 
Mr.  Jamea  Hughea.  for  respondents. 


Mr.  JufUee  N«lson  delivered  the  opinion  of 
the  court: 

The  bill  was  filed  in  this  case  by  the  com- 
plainant against  White,  Chiles  and  others,  to 
recover  the  possession  of  some  one  hundred  and 
thirty-five  bonds,  of  |1,000  each,  denominated 
"  United  States  Texas  indemnity  bonds," 
charged  to  have  been  illegally  obtained  by  the 
defendants.  Such  proceedings  were  had  in  the 
suit  that  a  decree  was  rendered  in  favor  of  the 
complainant,  as  will  be  seen  by  the  report  of 
the  case  [ante,  889]. 

A  motion  is  now  made  on  the  foot  of  that  de- 
cree by  the  complainant  against  Chiles,  one  of 
the  defendants,  for  a  rule  to  show  cause  why  he 
should  not  deliver  to  the  clerk  of  this  court 
twelve  of  these  bonds,  which  it  is  charged  he 
has  in  his  possession  and  has  not  accounted  for. 
The  only  proofs  furnished,  upon  which  a  rule  is 
prayed  for,  is  the  answer  for  White,  a  co-de- 
fendant, the  deposition  of  McKlnley,  all  in  the 
original  case,  and  the  affidavit  of  Gfeorge  Tay- 
lor, produced  on  this  motion.  The  answer  of 
White,  not  being  competent  evidence  against  a 
co-defendant,  needs  no  further  notice.  The  dep 
osition  of  McKinley  shows  that  sometime  in 
the  summer  of  1867,  he  thinks  he  delivered  to 
Chiles  ten  bonds  that  had  been  deposited  with 
him  as  a  banker,  about  a  year  previous,  for  a 
third  person  on  certain  conditions,  which  had 
not  been  complied  with.  According  to  the  af- 
fidavit of  Taylor,  Chiles  admitted  to  him  that 
he  had  received  of  E.  K.  Thompson,  cashier  of 
the  Branch  Bank  of  Kentucky.two  bonds.after 
the  service  of  the  injunction  in  the  case,  and 
which  he  said  he  held  subject  to  the  order  of 
the  court. 

The  answer  of  Chiles  to  the  bill  was  put  in, 
on  or  about  the  25th  May.  1867,  in  which  he 
accounts  specially  for  some  fifty-one  of  the 
bonds  in  litigation. 

The  court,  after  decreeing  that  the  complain- 
ant was  entitled  to  recover  the  possession  of  the 
bonds  of  White  and  Chiles  and  of  all  persons 
claiming  under  them  with  notice,  proceeds  to 
determine  on  the  pleadings  and  proofs,  for 
which  and  how  many  bonds  the  said  defendants, 
respectively,  were  accountable  to  the  complain- 
ant to  make  restitution  thereof,  or  make  good 
the  proceeds. 

No  decree  was  entered  against  Chiles  for 
bonds  or  proceeds,  although  the  same  evidence 
was  then  before  this  court,  as  it  respects  ten  of 
the  bonds  in  question,  as  is  presented  insupport 
of  this  motion.  It  would  seem,  therefore,  that 
in  the  judgment  of  the  court,  the  pleadings  and 
proofs  furnished  no  ground,  legal  or  equitable, 
for  charging  him  personally  in  respect  to  either 
the  bon(b  or  proceeds. 

We  may  add  that  the  twelve  bonds,  sought 
to  be  brought  before  the  court  under  the  rule 
to  show  cause,  founded  upon  the  suggestion  at 
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the  foot  of  the  decree,  were  received  by  Chiles 
after  the  filing  of  the  bill  in  February,  1867. 
The  decree,  in  terms,  limite  the  accounting  of 
the  defendants  to  bonds  in  their  possession  at 
the  several  times  of  the  service  of  the  process 
in  this  suit.  The  case,  therefore,  presented,  is 
not  within  the  scope  or  tenor  of  the  decree. 
Motion  denied. 

Clted-W  Am.  Bep.,  339  (78  Ky.,  889. 


ARTHUR  C.  DUCAT,  i^.  in  Bit., 

«. 

THE  CITY  OP  CHICAGO. 

(See  8.  C,  10  WaU..  41(M16.) 

8UUe  may  require  inturanee  companies  of  other 
States  to  take  out  Ueenses  and  pap  fees  and  per- 
centages. 

The  case  of  Paul  v.  Vlmlnla,  anU,  867,  followed, 
to  the  efleot  that  a  State  may  require  asents  of  for- 
eign insuranoe  oompaoiea  to  take  out  a  license  be- 
fore doing  business  In  the  State,  and  to  pay  certain 
fees  and  percentage*. 

A  State  baa  power  to  discriminate  between  Its 
own  domestic  corporatlona  and  those  of  other 
States,  desirous  of  transacting  builness  within  its 
jurisdiction. 

As  to  the  nature  or  degree  of  discrimination,  it 
belongstotheState  to  determine,  subject  only  to 
such  Umltatlons  on  her  sovereignty  as  may  be  found 
In  the  fundamental  law  of  the  Union. 

[No.  48.] 
Submitted  Dee.  tl.  1870.   Decided  Jan.  9. 1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

Suit  was  brought  by  the  defendant  in  error. 
In  the  Superior  Court  of  Chicago,  to  recover  li- 
cense fees  for  carrying  on  the  business  of  insur- 
ance. Jud^ent  having  been  given  in  that  court 
for  the  plaintiff,  the  defendant  look  an  appeal 
to  the  Supreme  Court  of  the  State,  by  which 
the  said  Judgment  was  affirmed.  Whereupon 
the  defendant  sued  out  tliis  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  Samuel  W.  Fuller,  for  plaintiff  in  er- 
ror: 

No  State  can  lawfully  impose  heavier  taxes 
upon  property  within  its  limits,  belonging  to 
the  citizens  of  other  States,  than  are  laid  upon 
the  property  of  its  own  citizens.  The  leaaing 
cases  on  this  subject  are  Brown  v.  Md.,  12 
Wheat.,  448;  Woedrvjf  v.  Parham  (ante,  883); 
and  Hinson  v.  LoH  (ante,  887). 

The  Insurance  Companies  complied  with 
every  requirement  of  law,  and  received  licenses 
to  do  business  throughout  the  State,  and  when 
they  liad  thus  become,  as  it  were,  legally  domi- 
ciled within  the  State,  and  acquired  property 
within  its  limits  liable  to  taxation,  the  State  at- 
tempted to  authorize  the  City  of  Chicago,  and 
also  other  cities  in  which  the  licensed  agencies 
were  established,  to  levy  taxes  upon  that  prop- 
erty, which  were  not  imposed  upon  the  proper- 
ty of  the  citizens  of  Illinois,  merely  because  it 
Delon^;ed  to  corporations  created  in  other  States. 

Neither  in  form,  substance,  nor  effect,  is  the 
tax  in  question  a  license  for  the  privilege  of  do- 
ing bumness.  It  was  first  enacted  in  1848  (see 
Rev.  L.  of  1848.  ch.  64,  sees.  22,  28;  18 111., 854), 


NOTB.— Potocr  of  Congress  to  ngidate  eommeree. 
State  lieensts.  Power  of  State  to  tax  cnmmeree.  See 
note  to  Qlblran*  v.Ogden,  a  U.  8.  (9  Wheat.),  1 ;  and 
note  to  Brown  v.  Maryland,  26  U.  S.  (U  WheatJ,  119. 
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and  was  changed  in  18S8,  by  an  Act  giTfaig  to 
an  incorporate!  cliaritable  mstitution  tlie  pro- 
ceeds of  the  tax  (21  Ills.,  611);  but  in  1855  and 
1887,  the  general  laws  were  enacted,  and  in  1868, 
the  charter  of  the  City  of  Chicago  was  revised, 
and  this  tax  was  included  in  the  revenue  diap- 
ter  of  the  charter,  and  required  to  be  paid  into 
the  city  treasury  and  appropriated  to  municipal 
purposes. 

The  laws  of  1885-7  have  been  all  this  Ume 
in  full  force,  and  obedience  to  their  requirements 
is  strictly  required,  and  thus  we  have  a  license 
system,  and  one  of  taxation.independent  of  each 
other,  wholly  applicable  to  foreign  tauunnoe 
companies. 

This  court  has  decided  in  PauTs  caae  that  the 
former  is  valid ;  it  has  also  decided  that  unequal 
taxation,  discriminating  against  the  citixens  of 
other  States,  is  in  valid ;  and  as  this  is  a  tax  and  not 
a  license  fee  or  price  paid  for  a  license.  It  can- 
not be  supported,  either  as  a  license  or  a  tax. 

Mr.  M.  F.  Trilejr.  for  defendant  in  error: 

The  same  questions  are  here  which  were  pn- 
sented  to  this  court  in  the  case  of  Paul  y.  Vir- 
ginia (ante,  887). 

The  point  involved  in  each  case  is:  whether 
or  not  a  State  Legislature  has  the  power  to  make 
a  discrimination  between  foreign  and  domestic 
insurance  companies,  as  to  the  conditions  and 
terms  upon  which  they  may  respectively  do 
business  within  the  State. 

If  these  corporations  are  merely  creations  of 
the  local  law  which  created  them ;  if  they  are 
not  citizens;  if  they  have  no  privilegee  nor  im- 
munities which  other  States  are  bound  to  recog- 
nize; and  if  the  other  States  may  prohibit  them 
doin^  business — their  veir  existence— witlun 
the  limits  of  such  other  States  respectively — 
all  of  which  has  been  decided  in  PuuTs  case — 
then  it  necessarily  follows,  that  Illinois  has  the 
right  to  provide,  as  in  the  Acts  of  1865.  1867 
and  1868,  that  any  foreign  corporations,  as  a 
condition  to  its  doing  business  in  the  City  of 
Chicago,  shall  not  only  take  out  a  state  license, 
but  shall  also  pay  $2  out  of  every  $100  of  their 
premiums  received  from  business  transacted  in 
the  City,  to  the  City  Treasurer. 

The  Supreme  Court  of  the  State  of  Dlintris 
has,  not  only  in  this  case,  but  twice  before,  ia 
passing  upon  this  law,  decided  that  "It  ia  not  a 
tax  upon  property,  but  that  it  is  a  burden  im- 
posed upon  the  agent, for  the  right  of  exercising 
a  franchise  or  privilege,  and  which  the  Legisla- 
ture would  have  the  right  to  withhold  or  in- 
hibit altogether;  and  the  amount  of  premiums 
ciiarged  u  merelv  a  mode  of  computing  the 
amount  to  be  paid  for  the  exercise  of  the  privi- 
lege." 

PeopU  V. Thuri>er,18  III.,  884;  Benefit  AssTn  r. 
LounOurtf,  21  111.,  511. 

The  decision  of  a  state  court,  as  to  the  con- 
formity of  a  local  law  to  the  State  Constitution, 
will  be  followed  by  the  United  States  Cooita. 

Nesmiih  v.  Shelden,  4 McLean,  875;Z>»tettT. 
McLean,  4  McLean,  488;  Oebpeke  v.  Dubumie, 
1  Wall..  176(68  U.  S.,  XVU..  680);  jBfcv.  Bud- 
ley,  2  Pet.,  492. 

Mr.  JveUee  Nelooa  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  lUhiols. 

The  case  is  tills:  Ducat,  tlie defendant  below, 
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waa  an  agent,  residing  in  the  City  of  diicago, 
of  seTeraT  insurance  companies  chartered  in  the 
State  of  New  York,  and  took  out  licenses  un- 
der the  laws  of  Illiools,  authorizing  him  to  car- 
ry OD  the  business  of  insurance  as  agent  of  said 
companies. 

These  laws  required  the  agent  to  take  out  a 
license  from  the  Auditor  of  the  State;  and  be- 
fore obtaining  it,  to  furnish  him  with  a  state- 
ment under  the  oath  of  (^e  President  or  Secre- 
tary of  the  Ckimpany,  showing  iu  name  and  lo- 
cality, the  amount  of  its  capital  stock,  the  por- 
tion paid  in,  the  assets  o(  the  Company,  etc. 
The  license  was  granted  from  year  to  year. 

An  Act  was  aCo  passed  by  the  Legislature  of 
the  State,  providing  that  all  foreign  insurance 
companies  engaged  m  effecting  insurances  in  the 
City  of  Chicago,  should  pay  to  the  State  Treas- 
urer the  sum  of  $3  upon  tlOO,  and  at  that  rate 
upon  the  amount  of  all  premiums  which  shall 
have  been  received,  designating  the  time  and 
mode  of  payment.  The  law  also,  in  case  of  de- 
fault of  payment,  provided  that  it  should  be 
unlawful  for  the  Company  to  transact  any  busi- 
ness of  instirance  in  the  City  until  the  payment 
was  made,  and  that  the  rates  mie^ht  be  recovered 
of  the  company  or  of  its  agent,  in  the  name  and 
for  the  use  of  the  City.  The  present  suit  was 
brought  to  recover  rates  which  the  defendant 
had  refused  to  pay  over. 

This  case  was  pending  here  when  that  of  Paul 
V.  Virginia  [ante,  8fi7J  was  argued  and  de- 
cided ;  the  decision  in  which,  as  is  admitted  by 
the  learned  counsel  for  the  plaintiff  inerror,has 
already  disposed  of  all  the  principal  questions 
involved. 

Paul,  the  agent  of  the  insurance  companies  in 
that  case,  refused  to  comply  with  some  of  the 
conditions  annexed  by  the  law  of  Virginia  to 
the  granting  of  the  license,  on  the  grounds:  1, 
that  the  corporations  Jie  represented  were  enti- 
tled to  all  the  privileges  and  immunities  of  citi- 
zens of  Uie  several  Stales,  and  that  the  law  im- 
posing discriminating  conditions  against  f  orei  j^ 
corporations  was  void,  as  repugnant  to  this 
clause  of  the  Constitution;  and  2,  that  it  was 
void  as  against  the  commercial  power.  Both 
these  grounds  of  defense  were  overruled  for  the 
reasons  assigned  in  the  opinion  of  the  court, 
which  need  not  be  repeated,  and  the  agent  held 
liable  to  the  penalty  imposed  for  a  violation  of 
the  Act.  The  principle  of  that  case  must  govern 
the  one  before  us.  The  only  difference  between 
the  Statute  of  Virginia  and  that  of  Illinois  is, 
that  the  latter  is  more  onerous  to  the  companies 
than  the  former.  The  difference  is  in  degree, 
not  in  principle. 

The  power  of  the  State  to  discriminate  be- 
tween her  own  domestic  corporations  and  those 
of  other  States,  desirous  of  transacting  business 
within  her  jurisdiction,  is  clearly  established  in 
the  case  we  liave  referred  to,  as  it  also  had  been 
in  the  previous  case  of  Bk.  ofAuguita  v.  Earle, 
18  Pet,  619.  As  to  the  nature  or  degreeof  dis- 
crimination, it  belongs  to  the  State  to  determine, 
subject  only  to  such  limitations  on  her  sover- 
eignty as  may  be  found  in  the  fundamental  law 
of  the  Union.  We  And  no  such  limitations  in 
this  case. 

Judgment  affirmed. 

Clted-IO  WaU.,  457. 158 :  M  U.  S.,  Sao,  HO ;  3  Sawy., 
ta ;  6  Blsa.,  164 ;  3  Bias.,  482 ;  11  Bank.  Beer.,  172 ;  U 
Kao.,  83«:  80  Am.  Bep.,  364, 8S6  (87  Pa.  St.,  182,  183). 
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ABNERC.  CAMPBELL  tcau,  Plffi.  in  Err., 
WILLIAM  H  WILCOX. 

(8ee  S.  C,  10  WaU.,  4S1-4I3.) ' 
Omimion  to  itamp  note,  effect  of— averment  in 
declaration — leaiver  of  demurrer — ten  per  cent, 
damages. 

A  fraudulent  omission  to  stamp  a  promlaaory 
note.  If  available  at  all  to  the  maker  of  the  note, 
can  only  be  set  up  bv  speoial  plea  or  urged  on  the 
trial.  It  oannot  be  takea  advantage  of  on  demurrer. 

An  averment  In  the  deolaratlon  that  the  defend- 
ants made  tbelr  promissory  notes,  would  imply  that 
the  instruments  were  at  the  time  in  the  form  and 
condition  required  by  law. 

The  filing  of  a  plea  to  the  merits  after  a  demur- 
rer was  overruled,  operates  as  a  waiver  of  the  de- 
murrer. 

Where  the  writ  of  error  Is  prosecuted  merely  for 
delay,  the  judgment  will  be  affirmed,  with  ten  per 
cent,  damages. 

[No.  88J 
Submitted  Dee.  16,  1870.    Deeided  Jan.  9,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  upon  certain  promissory 
notes.  Judgment  having  been  given  for  the 
plaintiff  in  uat  court  the  defendants  sued  out 
this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

ifetm.  H.  Stanbery,  Durbin  Ward  and  S. 
P.  Norton,  for  plaintiff  in  error: 

The  only  question  arising  in  this  case  is  upon 
the  demurrer  to  the  declaration,  which  counts 
upon  certidn  promissory  notes,  bearing  date  in 
1866,  but  contains  no  averment  that  they  were 
stamped  at  their  date  nor  at  any  submquent 
time. 

The  English  precedents  of  declaration  upon 
instruments  subject  to  stamp  duties  contain  no 
such  averment;  but  they  are  not  in  point,  for 
the  want  of  a  stamp  does  not  in  England  in- 
validate the  instrument,  but  only  excludes  it 
from  being  used  in  evidence  until  stamped. 
Our  statutes  declare  the  unstamped  instrument 
invalid,  until  a  stamp  is  affixed  by  an  applica- 
tion to  an  internal  revenue  officer. 

The  statutory  provisions  on  the  subiect  of 
stamps  may  be  found  in  Bump's  Internal  Reve- 
nue Laws,  p.  806;  and  the  decisions  of  the 
state  courts  are  cited  on  pp.  816,  816,  S17,  818 
of  same  book. 

If  the  stamp  is  necessary  to  give  validitv  to 
the  instrument,  it  would  seem  that  the  declara- 
tion should  aver  that  the  note  was  stamped. 

Mr.  W.  Cornell,  for  defendant  in  error: 

14  Stat,  at  L.,  142,  provides  that  notes  and 
other  instruments  of  writing  may  be  stamped 
at  any  time  after  their  issue ;  and  that  unstamped 
instruments  of  writing  are  not  to  be  deemed  in- 
valid, unless  issued  with  intent  to  evade  the 
provisions  of  the  Act. 

The  averments  in  the  declaration,  that  the 
defendants  executed  and  delivered  to  plaintiff 
their  certain  promissory  notes,  implies  that  they 
were  such  as  are  contemplated  by  the  laws  of 
the  land;  and  if  they  were  not  stamped  at  the 
time  the  declaration  was  filed,  they  could  have 
been  stamped  at  any  time  thereafter,  provided 
the  stamps  were  not  omitted  for  the  purpose  of 
defrauding  the  government 

A  demurrer,  therefore,  will  not  reach  the  de- 
fect, even  if  it  exists. 

It  would  require  a  plea  with  an  averment 
61  V78 
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that  the  Btiunps  were  fraudulently  omitted  from 
the  notes. 

TruU  T.  McuUon.  13  Allen,  806;  Htdloek  v. 
Jatidin,  84  Cal.,  167;  Bump's  Int.  Rev.  Laws, 
815,  816. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  onlj  question  in  ILis  case  arises  upon 
the  demurrer  to  the  declanition.  The  action  is 
upon  four  promissory  notes  of  the  defendants, 
and  the  declaration  contnins  the  usual  aver- 
ments according  to  the  ef-tablished  precedents 
in  such  cases,  but  does  not  aver  that  the  notes 
were  stamped  as  required  by  the  Act  of  Con- 
gress, either  at  their  date  or  at  any  subsequent 
time.  The  demurrer  is  general,  that  the  aecla- 
ration  does  not  set  forth  facts  sufficient  in  law 
to  constitute  a  good  cause  of  action ;  but  the 
omission  of  an  averment,  in  the  particular  men- 
tioned, constitutes  the  special  ground  of  objec- 
tion presented  in  the  bnef  of  counsel. 

To  the  objection  there  are  several  answers. 
In  the  first  place,  the  Act  of  Congress  which  re- 
quires promissory  notes  and  other  instruments 
to  be  stamped,  only  declares  that  they  "  shall 
be  deemed  invalid  and  of  no  effect "  when  the 
stamp  is  omitted  "with  intent  to  evade  the  pro- 
visions" of  the  Act— that  is,  with  intent  to  de- 
fraud the  government  of  the  stamp  duty.  It  is 
a  fraudulent  and  not  an  accidental  omisdon  at 
which  the  penaltv  of  the  statute  is  levied.  Such 
fraudulent  omission,  if  available  at  all  to  the 
maker  of  the  note,  can  only  be  set  up  by  spe- 
cial plea  or  urged  on  the  trial.  It  cannot  be 
taken  advantage  of  on  demurrer.  See  Act  of 
July  13,  1866,  amending  Internal  Revenue  Act 
of  1854,  sec.  158;  14  Stat,  at  L.,  142. 

In  the  second  place,  if  a  stamp  were  essential 
to  the  validity  of  paper  of  this  kind,  the  aver- 
ment in  the  declaration  that  the  defendants  had 
made  and  delivered  to  the  plaintiff  their  prom- 
issory notes,  would  imply  that  the  instruments 
were  at  the  time  in  the  form  and  condition  re- 
quired by  law.  It  has  been  held  that  in  a  dec- 
laration upon  a  contract,  some  memorandum 
of  which,  under  the  Statute  of  Frauds,  must  be 
in  writing,  a  compliance  with  the  requisition  of 
the  statute  is  implied  in  the  averment  that  the 
contract  was  made,  and  that  such  compliance 
need  not  be  specifically  stated,  although  it  must 
be  proved  if  denied  by  the  defendant.  So  In 
this  case  ;theexi8tenceofa  stamp  upon  the  notes, 
as  in  the  case  stated,  the  existence  of  a  writing, 
is  a  matter  of.  evidence  and  not  of  pleadinir.  1 
Chit.  PI.,  804. 

In  the  third  place,  the  filing  of  a  plea  to  the 
merits  after  the  demurrer  was  overruled,  oper- 
ated as  a  waiver  of  the  demurrer.  The  plead- 
ing was  thus  abandoned,  and  ceased  thence- 
forth to  be  apart  of  the  record.  Olearaater  v 
Meredith,  1  Wall.,  42  [68  U.  S.,  XVII.,  6091; 
Aurora  v.  West  [ante.  42];  Young  v.  Martin 
[ante.  418]:  Broten  y.  R  B.  Go.,  18  N.  Y.. 
495. 

The  defense  is  without  merit,  and  the  writ  of 
error  appears  to  us  to  have  been  prosecuted 
merely  for  delay. 

The  judgment  unll,  therefore,  be  affirmed  with 
ten  per  cent,  damage*. 

Cited-U  Wall.,  3T4 ;  7  Sawy.,  236,  331 :  17  Minn  . 
328;  MOhIo,  &aj;  7  Am.  Kep.,  738  (45  Miss.,  4B9);  7 
Am.  Kep.,  499  (108  Mass.,  5JJ. 
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JOHN  BEARD8LET  et  At. 

CSee  B.  0. 10  WaU.,  m-4asj 

Record,  not  evidence  at  againtt  one  rtol  a  pnrt^— 
only  againtt  ptytMw  and  priviet. 

The  record  of  a  suit  Is  not  evidence  in  another 
suit  against  one  who  Is  not  a  party  to  Jt. 

Depositions  in  clianoery  can  only  be  read  in  erl- 
denoe  in  anotlier  action  when  the  bill  shows  that 
the  cause  was  ai^nst  the  same  parties,  or  those 
olaimtug  in  privity  with  them. 

[No.  84.] 

Argued  Dee.  16,  1870.      Bedded  Jan.  9. 1871. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Suit  for  liliel  was  brought  in  the  court  be- 
low, by  the  defendants  in  error.  Jad^ment 
having  \)een  given  in  their  favor,  the  defend- 
ant in  that  court  sued  out  this  writ  of  error. 

A  sufficient  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mestrt.  Charles  O'Conor  and  ^ITn.  Al- 
len Batler,  for  plainliif  in  error: 

The  record  of  the  second  suit  for  divorce,  in 
the  case  of  Mary  Beardsley  against  John 
Beardsley.was  improperly  receiveain evidence. 

1.  If  this  record,  to  which  the  defendant  was 
neither  a  party  nor  privy,  was  admissible  for 
any  purpose  against  him,  it  was  only  so  much 
thereof  as  showed  the  nature  of  the  suit  and 
the  time  of  its  commencement. 

2.  But  it  was  wholly  irrelevant  and  inadmissi- 
ble because,  as  appeared  on  its  face,  the  suit 
mentioned  therein  was  not  commenced  fantil 
Mar.  20, 1849— long  after  the  publication  of  the 
alleged  libels,  on  which  the  present  action  is 
founded. 

3.  The  answer  of  John  Beardsley,  as  appears 
on  the  face  of  the  record,  was  not  filed  lutil 
May  8,  1849,  which  was  after  the  commence- 
ment of  the  present  action. 

4.  Thesaiaanswercontainsvariousscandalous 
allegations  against  the  defendant,  wholly  irrel- 
evant to  the  suit  in  which  it  was  filed,  and  the 
reading  thereof  against  the  defendant  on  the 
trial  of  the  present  action,  was  in  the  highest 
degree  unjust. 

Mettrt.  T.  W.  Bartley^.  F.  P.  Stanton. 
Joe.  Caeey  and  P.  PMUipt,  for  defendants  m 
error; 

The  record  and  proceedings  in  the  divorce 
case  were  evidence  to  show  that  the  applica- 
tion for  divorce  by  the  wife  of  John  Beardsley 
was  without  cause,  and  resulted  from  the  un- 
fortunate disposition  and  partial  insanity  of  the 
lady,  and  not  from  any  fault  in  his  conduct  or 
character  as  a  man. 

In  an  action  for  libel  or  slander,  the  plaintiff, 
in  order  to  establish  the  malicious  intention, 
may  prove  the  falsity  of  the  defamatory  state- 
ment, and  the  means  which  the  defendant  had 
of  knowing  its  falsity. 

2  Stark.  Ev.,  869;  Jtogert  v.  OlOtim,  3  Boa. 
&  P.,  587;  3  Eng.  C.  L.  R.,  353. 

Where  the  defendant  attempts  to  Justify  the 
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slander  by  an  effort  to  prove  the  truth  of  the 
words,  and  fails,  the  plaintiff  on  the  same  prin- 
ciple may,  in  rebutting,  show  the  utter  falsity 
of  ttie  words,  and  the  defendant's  knowledge 
of  their  falsity. 

So,  also,  where  the  defendant  attempts,  un- 
der the  general  issue,  to  prove  that  the  charge 
was  a  matter  of  common  or  general  report  in 
the  neighborhood,  the  plaintiff,  in  rebutting, 
has  a  wide  field  open  to  him  to  prove  the  fals- 
ity and  utter  groundlessness  of  such  reports, 
and  that  the  defendant  had  the  means  of  know- 
ing that  they  were  false  and  groundless. 

Mr.  Jtutiee  Miller  delivered  the  opinion  of 
the  court: 

The  defendants  in  error,  who  were  plaintiffs 
below,  recovered  a  verdict  against  the  present 
plaintiff  for  the  sum  of  $10,000,  in  an  action 
for  libel  in  the  Circuit  Court  for  the  Southern 
District  of  New  York.  Tappan,  the  defendant 
below,  was  the  proprietor  of  what  is  now  gen- 
erally known  as  the  Mercantile  Agency,  the  pur- 
pose of  which  is  to  collect  information  of  the 
standing,  character  and  credit  of  merchants  all 
over  the  country,  and  to  communicate  such  in- 
formation for  reward  to  the  business  houses  in 
New  York,  who  may  need  it  in  their  dealings 
with  the  former.  And  it  was  a  communication 
made  by  Tappan  to  one  of  his  customers  con- 
cerning Beardsley  &  Brother  that  constitutes 
tlie  alleged  libel. 

The  substance  of  that  communication  was, 
that  Beardslev  &  Co.  had  been  sued ;  that  J. 
Beardsley's  wife  was  about  to  sue  him  for  a  di- 
vorce and  alimony,  in  consequence  of  which 
he  liad  put  his  property  out  of  his  hands;  and 
that  their  store  would  probably  be  closied  at 
once  if  the  suit  were  brought. 

The  declaration  set  this  out  as  the  founda- 
tion of  the  action.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  under  the  prac- 
tice in  New  York,  of  special  matters  to  be  of- 
fered in  evidence.  This  special  matter  presented 
two  defenses:  1.  An  attempt  to  bring  the  pub- 
lication of  the  libelous  words  within  the  rule 
Mrhlch  protects  privileged  communications;  and 
2.  An  assertion  of  the  truth  of  the  words  pub- 
lished. 

The  questions  presented  to  us  for  review 
arise  from  a  bill  of  exceptions  taken  on  the  trial, 
and  relate  to  the  objections  taken  by  the  de- 
fendant to  the  admission  of  certain  evidence, 
and  to  the  ruling  of  tlie  court  in  instructing 
the  jury. 

In  the  admission  of  evidence  we  are  of  opin- 
ion that  the  court  committed  an  error  that  must 
have  contributed  very  largely  to  swell  the 
ninount  of  the  verdict  which,  without  such 
te«>iiiunny,  was  perhaps  unusually  and  unjusti- 
flsbly  Urije,  and  might  possibly  have  been  for 
tlie  defendant 

The  error  referred  to  was  in  the  introduction 
of  the  record  of  a  suit  for  divorce,  brought  in 
the  name  of  John  Beardsley's  wife  against  him 
in  the  County  of  Huron,  State  of  Ohio. 

The  bill  of  exceptions  states  that  when  this 
record  was  offered  in  evidence  on  the  part  of 
the  plaintiff,  the  counsel  of  defendant  obiected 
on  several  grounds,  which  were  overruled ;  and 
that  when  plaintiff's  counsel  proposed  to  read 
the  whole  record,  the  counsel  of  defendant  ob 
Jaded,  and  insisted  that  only  so  much  thereof 
See  10  Wauu 


as  showed  the  nature  of  the  suit  and  the  time 
of  the  commencement  thereof  could  be  read, 
and  especially  that  the  answer  of  John  Beards- 
ley,  the  defendant  therein,  could  not  be  read 
against  defendant  in  this  action;  which  objec- 
tions were  overruled,  and  the  whole  of  said 
record  was  read  to  the  Jury,  to  which  defend- 
ant's counsel  excepted. 

Therecord  thus  read  to  the  jury  consisted  of  the 
petition  of  the  wife  of  Beardsley  for  divorce,  the 
answer  of  Beardsley,  the  depositions  of  several 
witnesses  taken  by  Beardsley  in  that  suit,  and 
the  order  of  the  court  dismissing  the  bill.  The 
influence  of  this  record  on  the  verdict  of  the 
Jury  will  be  at  once  understood  by  a  slight  ref- 
erence to  its  contents.  It  seems  that  the  suit 
was  commenced  some  four  or  five  months  after 
the  alleged  publication  of  the  libelous  matter 
for  which  this  suit  was  brought,  and  some  time 
after  its  commencement.  Beardsley,  in  his  an- 
swer, alleged  that  the  suit  was  not  instituted  by 
his  wife  or  for  her  benefit,  but  by  Tappan,  and 
by  counsel  employed  by  him,  for  the  sole  pur- 
pose of  making  good  the  slander  which  he 
had  published  against  Beardsley  on  that  sub- 
ject. 

The  testimony  of  8.  F.  Taylor,  who  was  the 
attorney  that  brought  the  divorce  suit,  is  also  a 
part  of  the  record  so  read,  and  having  been 
taken  by  Beardsley  is  as  artfully  contrived  as  it 
could  possibly  be  made,  to  confirm  the  truth  of 
Beardsley's  answer,  that  the  suit  was  brought 
at  Tappan's  recjuest  without  the  authority  of 
the  nominal  plaintiff;  and  all  this  is  confirmed 
by  his  final  appearance  and  dismissal  of  the  suit, 
for  want  of  prosecution. 

In  short,  no  one  can  read  that  record  and  be- 
lieve it  without  being  convinced  that  Tappan, 
having  slandered  Beardsley,  and  being  called 
into  account  for  it,  entered  into  a  still  more  dis- 
graceful conspiracy  to  establish  the  truth  of 
what  he  bad  said  by  usin^  the  name  of  Beards- 
ley's wife  in  a  suit  against  him  for  divorce 
without  her  authority,  and  without  any  shadow 
of  justice, 

'The  effect  of  this  in  aggravating  the  damages 
to  be  recovered  is  too  plain  to  require  comment. 
And  yet  Tappan  was  no  party  to  that  suit;  had 
no  right  to  control  or  influence  the  making  of 
that  record ;  could  not  cross  examine  the  wit- 
nesses, all  of  whom  were  Beardsley's,  nor  take 
any  exceptions  to  or  contradict  Beardsley's  an- 
swer. It  is  difilcult  to  conceive  upon  what 
principle  the  record  of  that  suit  was  admissible 
for  any  purpose  whatever  in  the  trial  of  this 
one.  If  the  defendant  had  introduced  any  evi- 
dence to  show  that  a  suit  for  divorce  had 
actually  been  brought,  in  support  of  his  state- 
ment that  there  was  a  rumor  that  it  would  be 
done,  then  it  might  have  been  competent  for 
the  plaintiff  to  show  when  it  was  instituted,  as 
some  evidence  that  no  such  rumor  existed  when 
Tappan  so  repoited.  But  it  does  not  appear 
that  Tappan  attempted  to  show  in  this  suit  that 
the  divorce  suit  had  ever  been  instituted.  AH 
that  comes  from  the  plaintiff;  and  it  is  difficidt 
to  see  what  relevancv  it  had  to  any  issue  be- 
fore the  court.  If,  however,  a  state  of  case 
could  possibly  have  existed  to  justify  the  in- 
troduction by  the  defendant  of  that  record  for 
that  purpose,  it  could  be  used  for  no  other,  and 
the  answer  of  Beardsley  and  the  depositions  of 
the  witnesses  were  not  only  irrelevant  to  the 
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issue  then  being  tried,  but  they  were  forbidden 
by  other  well  established  rules  of  evidence. 

1.  Beardsley's  answer  was  not  sworn  to,  and 
was  made  with  a  probable  view  to  its  use  against 
Tappan  in  this  suit,  and  was  made  when  Tappan 
could  neither  contradict  his  statements  nor 
cross  ezaminp  him. 

2.  As  to  Taylor's  deposition,  the  fact  that  he 
was  a  competent  witness  in  the  present  suit  and 
could  have  been  used  by  the  plaintiff  as  such, 
is  sufScient  to  exclude  his  deposition  taken  in 
another  suit,  even  if  Tappan  had  been  a  party 
to  that  suit.  Still  more  forcible  is  the  objection 
when  the  deposition  was  taken  in  a  suit  to 
which  Tappan  was  no  party,  and  on  an  occasion 
of  which  he  had  no  notice,  and  when  he  had  no 
right  to  cross-examine  him  or  to  controvert  the 
truth  of  wliat  he  said.  Rutherford  v.  Oeddes, 
4  Wall.,  220  [71  C.  8.,  XVIII..  848]. 

Two  inconsistent  reasons  are  given  in  sup- 
port of  the  ruling  of  the  court  on  this  point. 

It  is  said  first  that  the  depositions  donotcon- 
slitute  a  part  of  the  record  of  the  divorce  suit, 
and  were,  therefore,  not  read  in  the  present 
suit.  And  it  is  true  that  such  depositions  not 
read  on  the  trial  of  the  divorce  suit  could  in  no 
just  sense  constitute  a  part  of  the  record.  But 
it  is  clear  to  us  from  examining  the  bill  of  ex- 
ceptions of  the  present  case  that  the  depositions 
were  read  to  the  jury  as  a  part  of  the  record  of 
the  divorce  suit,  ana  were  so  read  against  the 
objection  of  the  defendant. 

It  is  said,  on  the  other  hand,  that  they  should 
have  been  read  because  they  were  a  part  of  the 
record,  and  that  when  one  part  of  a  record  of  a 
suit  is  read,  all  must  be  read. 

When  one  party  introduces  and  reads  from 
such  a  record  that  which  suits  his  purpose,  the 
other  party  may  read  for  hi»  own  benefit  all 
that  relates  to  that  subject,  or  require  the  party 
introducing  the  record  to  do  so.  But  we  know 
of  no  rule  which,  because  a  party  may  use  a 
record  or  part  of  it  to  establish  a  fact  that  can 
only  be  established  by  record,  authorizes  the 
same  party  to  use  everything  else  which  may  be 
found  ,  in  the  record,  however  irrelevant  to 
the  issue  on  trial,  or  however  it  may  violate 
other  well.established  principles  of  the  law  of 
evidence. 

It  is  possible  that  the  plaintiff  had  a  right  to 
show  that  the  divorce  suit  against  him  was 
brought  long  after  the  publication  of  the  slander 
and  after  Tappan  had  been  sued  for  it;  and 
that  for  this  purpose  the  record  was  admissible. 
But  this  by  no  means  establishes  his  right  to 
bring  before  the  jury  the  entire  merits  of  the 
divorce  suit,  the  depositions  taken  in  that  suit 
which  bear  hardly  upon  Tappan,  who  was  no 
party  to  it,  and  the  answer  of  Beardsley  making 
charges  against  Tappan,  when  the  latter  could 
make  no  reply  to  them. 

Upon  this  question  the  case  of  The  In».  Co.  v. 
Hodgmn,  6  Cranch,  206;  Rutherford  v.  Oedde* 
[supra]  and  Laybourn  v.  Critp,  4  Itfees.  &  W., 
820,  are  directly  in  point;  and  the  authorities 
cited  by  Mr.  Taylor  in  his  work  on  evidence, 
section  1413,  fully  sustain  the  proposition  laid 
down  by  him,  that  depositions  in  chancery  can 
only  be  read  when  the  bill  shows  that  the  cause 
was  against  the  same  parties,  or  those  claiming 
in  privity  with  them. 

For  this  error  the  judgment  of  the  Oireuit  Court 
i*  reversed,  and  a  new  trial  awirded. 


V.  p.  CORBETT,  mjr.  in  Err., 

e. 

WILLLIAM  D.  NUTT.  Tbuotkk,  ktc. 

(See  S.  C,  10  WaU.,  M4-MIJ 

Cofutruelion  of  ttatutet  auihoridng  redemptum 
from  tax  idlei—deeree — redemption  of  land — 
Act  to  rupprees  insurrection. 

Courts  should  give  to  statutes  authorizing-  re- 
demption from  tax  sales,  a  oonstructfon  favorable 
to  owners. 

The  Supreme  Court  of  the  District  of  Columbia 
oould  not,  by  the  mere  force  of  its  decree,  transfer 
the  title  to  land  lylnar  without  Its  Jurisdiction,  from 
the  party  lo  whom  It  was  vested. 

A  person  havlofr  charge  of  the  estate  of  the  own- 
ers, who  were  laboring  under  disabliitr  by  reason 
of  their  coverture,  may  make  the  reaemption  of 
their  lands  under  the  Act  of  June  7, 1868. 

The  additional  oath  imposed  by  the  Act  of  1885  is 
required  only  of  owners  seeking  in  person  to  re- 
deem. 

CTndertbe  Act  of  July  IT,  1862,  entitJed  "An  Aet 
to  Suppress  Insurrection,"  it  Is  only  as  against  the 
ITnitea  States  that  the  sales,  transfers  and  convey- 
ances of  property  liable  to  seizure  are  null  and  raid. 

They  were  null  or  void  as  against  the  t>elligerent 
or  sovereign  right  of  the  United  States  to  appropri- 
ate and  use  the  property  for  the  purpose  designa- 
ted, but  In  no  other  respect  and  not  as  against  any 
other  party. 

Under  the  Act  of  March  8, 1886,  the  validity  of  the 
redemption  from  taxes  does  not  depend  upon  re- 
payment to  the  purchaser. 

[No.  41.] 
Argued  Dee.  tl,  1870.      Decided  Jan.  9.  lS7t. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

The  defendant  in  error  brought  soft  in  the 
Circuit  Court  of  Alexandria  Co. .  Va. .  to  recov- 
er certain  lands.  Judgment  having  been  given 
in  said  court  for  the  plaintiff,  the  defendant 
sued  out  a  writ  of  error  to  the  Supreme  Court 
of  Appeals  of  Va. ,  by  which  the  said  ladgment 
was  aS9rmed;  whereupon  the  defendant  sixd 
out  a  writ  of  error  to  this  court. 

The  case  is  further  stated  by  the  conrt. 

Messrs.  Geo.  Wm.  Brent  and  C.  W. 
Wattles,  for  plaintiff  in  error: 

The  redemption  by  J.  D.  McPherson  was  il- 
legal. He  was  a  stranger  to  the  land  and  had 
no  right  to  interfere.  Nutt.  the  defendant  in 
error,  was  also  a  stranger  to  the  redemption  and 
can  claim  no  advantage  from  it. 

McPherson  had  no  interest  in  the  land.  The 
decree  of  the  court  of  the  District  of  ColumUa, 
removing  Nutt  and  substituting  McPherson  in 
his  stead,  could  not  deprive  Nutt  of  his  title 
and  vest  it  in  McPherson.  It  could  not  operate 
on  lands  in  another  jurisdiction. 

1  Rob.,  N.  P„  888,  843;  Story,  Const.,  S44, 
845;lFa(jfctn«  v.  Heiman,  16  Pet.,  25. 

Two  oaths  were  required  of  Uie  person  re- 
deeming. These  oaths  were  not  taken  by  Mc- 
Pherson. He  alone  took  the  oath  to  support 
the  Constitution. 

Emily  Featherstonaugh  and  Marion  Young 
made  oath  that  they  had  not  taken  part  in  the 
rebellion,  but  took  no  oath  to  support  the  Con- 
stitution. The  oath  of  these  ladies  cannot  help 
McPherson;  and  if,  as  supposed  by  the  court 
l)elow,  these  ladies  could  redeem  in  their  own 
person,  the  oath  of  McPherson  cannot  supply 
the  defect  in  their  oaths. 

When  the  late  civil  war  was  flagrant,  Hn. 
Hunter  and  Nutt  were  residents  of  Alexandria 
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County ;  Nutt  had  been  the  holder  of  an  ofiBce 
of  trust  under  the  United  States.  They  aban 
doned  their  homes  in  the  fall  of  1861,  and  Nutt 
accepted  an  office  under  the  ConfedeiHte  Gov- 
ernment. 

The  devise  is  inoperative  under  the  provis- 
ions of  the  Act  of  Congress  of  July  17,  1862. 

Stat,  at  L.  for  1861-2,  p.  689. 

The  8th  section  of  this  Act  provides  that,  ■  'To 
insure  the  speedy  termiDation  of  the  present  re- 
bellion, it  shall  be  the  duty  of  the  President  of 
the  United  States  to  cause  the  seizure  of  all  the 
estate  and  property,  etc.,"  of  certain  persons 
thereafter  named. 

The  fourth  clause  of  the  section  describes  one 
class  as  follows:  "If  any  person  haviag  held 
an  office  of  honor,  trust  or  profit  in  the  United 
States,  shall  hereafter  hold  an  office  in  the  so 
called  Confederate  States  of  America,  etc., 
*  *  •  All  sales,  transfers,  or  conveyances  of 
any  such  property  shall  be  null  and  void;  and 
it  shall  be  a  sufficient  bar  to  any  suit  brought 
by  such  person  for  the  possession  or  use  of  such 
property,  or  any  of  it,  to  allege  and  prove  that 
he  18  one  of  the  persons  described  in  this  sec- 
Uon." 

The  6th  section  of  said  Act  is  as  follows: 
"  That  if  any  person  within  any  State  or  Terri- 
tory of  the  United  States,  other  than  those 
named  as  aforesaid,  after  the  passage  of  this 
Act,  being  engaged  in  armed  rebellion  against 
the  United  States,  or  aiding  or  abetting  such  re- 
bellion, shall  not  within  sixty  days  after  public 
warning  and  Proclamation  duh  given  and  made 
bv  the  President  of  the  United  States,  cease  to 
aid,  countenance  and  abet  such  rebellion,  and 
return  to  his  allegiance  to  the  United  States,  all 
the  estate  and  property,  moneys,  stocks  and 
credits  of  such  person  shall  be  liable  to  seizure 
as  aforesaid,  and  it  shall  be  the  duty  of  the 
President  to  seize  and  use  them  as  aforesaid,  or 
the  proceds  thereof.  And  all  sales,  transfers 
or  conveyances  of  any  such  property  after  the 
expiration  of  the  said  slx^  days  from  the  date 
of  such  warning  and  Procmmation,  shall  be  null 
and  void:  and  It  shall  be  a  sufficient  bar  to  any 
suit  brought  by  such  person  for  the  possession 
or  the  use  of  such  property  or  any  of  it,  to  al- 
lege and  prove  that  he  is  one  of  the  persons  de- 
Bcribed  in  this  section." 

The  sections  annul  all  conveyances  and  trans- 
fers by  persons  enumerated  in  the  Act.  It  is 
said,  however,  that  no  one  except  the  United 
States  can  object.  This  is  a  mistake.  The  6tb 
and  6th  sections  provide  that  objection  may  be 
taken  in  any  suit  by  the  persons  embraced  or 
enumerated  in  the  said  sections.  Sections  5 
and  6  prevented  Mrs.  Hunter  from  conveying 
any  estate,  and  Nutt  from  accepting  the  same. 

This  point  we  think  settled  in  mcKm  v.  U. 
S.  (anU,  329). 

Uenn.  8.  F.  Beach,  i.X.  CarUsIe.  J.  D. 
M ePherson  and  D.  L.  Smoot,  for  defendant 
in  error: 

It  is  provided  by  the  Act  of  Mar.  8,  186S, 
aec.  7,  that  the  owner  shall  prove  his  loyalty,  to 
the  satisfaction  of  Uie  Tax  Commissioners.  12 
Btat.  at  L.,  S02. 

The  commissioners  being  the  officers  charged 
with  the  execution  of  the  law,  it  is  presumed 
that  their  acts  are  valid  until  the  contrary  be 
shown 

1  Phil.  £v.,  460;  C.  &  H.  Notes,  296;  Cha^n 
SeolO  WAUk 


v.  Ourteniiu,  lH  111.,  427;  PaUerson  v.  BrintUe, 
9  Watts,  100;  OauU's  Appeal,  8a  Pa.,  98. 

The  Act  of  Congress  does,  not  say  that  the 
trustee  entitled  to  redeem  shall  be  the  trustee  of 
the  whole  estate  of  the  owner,  or  trustee  of  the 
particular  property  sold.  It  is  sufficient  if  he  be 
trustee  of  any  estate  or  any  funds  of  the  owner 
which  he  canjustly  apply  to  that  purpose. 

Dubois  V.  Hepburn,  10  Pet.,  22. 

Any  person  in  the  capacity  of  next  friend  of 
a  married  woman,  might  redeem  her  land  under 
the  Act;  a  married  woman  might  own  real 
estate,  and  yet  have  no  trustees;  it  might  be 
held  adversely  and  no  one  have  charge  of  it  for 
her.  It  could  not  have  been  intended  by  Con- 
gress to  cut  off  such  an  owner  from  all  rights 
of  redemption. 

But  McPherson  was  the  trustee  of  their  estate, 
appointed  by  decree  of  the  Supreme  Court  of  the 
District  of  Columbia,  and  the  owners  were 
proved,  to  the  satisfaction  of  the  commission- 
ers, to  be  loyal  persons  and  under  a  legal  disa- 
bility. 

The  6th  section  of  the  Act  referred  to  de- 
clares, that  if  any  person,  being  engaged  in 
armed  rebellion,  or  in  aiding  such  rebellion, 
shall  not  within  sixty  days  after  Proclamation 
return  to  his  allegiance,  the  estate  of  such  per- 
son shall  be  subject  to  seizure ;  and  it  renders 
all  transfers  of  anv  such  property  after  said 
sixty  days,  null  ana  void. 

If,  then,  the  transfer  of  this  property  was  void 
under  this  section,  it  must  have  been  because 
Mrs.  Hunter  was  aiding  and  abetting  the  re- 
bellion, and  did  not  return  to  her  allegiance 
after  the  Proclamation.  Whether  Nutt  was 
aiding  the  rebellion,  has  nothing  to  do  with  the 
case.  It  was  not  his  property  that  was  trans- 
ferred. 

Now,  the  case  made  in  the  instruction  does 
not  bring  the  case  of  Mrs.  Hunter  within  the 
Act.  It  instructs  the  Jury,  that  if  they  should 
find  that  Mrs.  Hunter  went  voluntarily  within 
the  Confederate  lines,  and  was  there  when  she 
died,  then  she  could  not  transfer  her  property 
by  her  will ;  in  other  words,  it  asks  the  court  to 
say  that  merely  going  into  the  Confederate 
lines  and  remaining  there,  is  equivalent  in  law 
to  aiding  and  abetting  the  rebellion,  and  not  re- 
turning to  allegiance  after  the  Proclamation. 

This  proposition  is  utterly  untenable. 

Moreover,  the  prohibition  to  transfers  applies 
only  in  respect  to  land  in  the  predicament  de- 
scnbed  by  the  statute  and  not  in  respect  to  any 
general  incapacity  of  the  person.  BigeUne  v. 
Forrett  (ante,  696). 

It  is  land  which  the  President  has  caused  to 
be  seized  under  the  Act,  with  a  view  to  its  con- 
fiscation. As  to  such  land  and  such  only,  all 
transfers  are  void. 

Mr.  JrttUee  Field  delivered  the  opinion  of 
the  court: 

Several  questions  were  raised  and  elaborately 
examined  in  this  case  in  the  courts  of  Virginia, 
both  in  the  lower  courts  and  in  the  Court  of  Ap- 
peals of  the  State,  which  are  not  open  for  consid- 
eration here.  The  only  questions  which  we  can 
consider,  under  the  25th  section  of  the  Judi- 
ciary Act,  arise  upon  the  ruling  of  the  court 
admitting  the  certificate  of  redemption  issued  to 
McPherson,  and  the  refusal  to  ^ve  certain  in- 
structions prayed  by  the  defendant. 
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The  action  was  brought  to  recover  a  tract  of 
land  con8i8ting  of  sixty  acres,  situated  in  tlie 
County  of  Alexandria,  in  the  State  of  Virginia. 
The  plaintiff  claimed  title  under  one  I^uisa 
Hunter,  who  died  seised  in  fee  of  the  land  in 
April,  1803.  leaving  a  last  will  and  testament, 
by  which  she  devised  the  premises  to  the  plaint 
iff,  in  trust  for  Marion  Young,  her  adopted 
daughter,  and  Emily  Featherstonaugh,  her 
neice,  both  of  whom  were  then  and  still  are 
married  women. 

Prior  to  the  late  civil  war,  Mrs.  Hunter  re- 
sided in  the  County  of  Alexandria,  in  Virginia: 
but  after  the  occupation  of  Alexandria  by  the 
forces  of  the  United  Btates,  she  went  within  the 
Confederate  lines,  and  there  remained  until  her 
death. 

Immediately  preceding  the  commencement 
of  the  war,  the  plaintiff,  Nutt,  held  an  office 
under  the  Oovernmcnt  of  the  United  Btates. 
This  he  resigned  in  February,  1881,  and  in 
Seplember  following,  went  within  the  Confed- 
erate lines  and  took  office  under  the  Confeder- 
ate Government,  which  he  held  at  the  time  of 
Hrs.  Hunter's  death. 

On  the  29th  of  February,  1864,  the  land  in 
controversy  was  sold  for  taxes  due  the  United 
States,  under  the  Act  of  Congress  of  June  7th, 
1862,  providing  for  the  collpction  of  direct 
taxes  in  insurrectionary  districts  within  the 
United  States;  and  at  the  sale  the  defendant 
became  the  purchaser,  received  the  commis- 
sioner's certificate  of  sale,  and  took  possession 
of  the  premises  under  the  title  thus  acquired. 

In  July,  1865,  the  cestuiague  trust,  under  the 
will  of  Mrs.  Hunter,  Hied  a  bill  in  the  Supreme 
Court  of  the  District  of  Columbia,  to  obtain 
the  appointment  of  a  new  trustee  in  place  of 
the  one  named  in  the  will,  setting  forth  that  the 
testatrix  had  left  a  large  and  valuable  estate, 
the  greater  part  of  which  lay  within  the  dis- 
trict: that  the  settlement  of  the  estate  was  im- 
possible, by  the  terms  of  the  will,  without  the 
intervention  of  the  trustee  named  therein,  or 
another  in  his  stead,  invested  with  his  powers 
and  duties;  and  that  they  were  informed  that 
the  trustee  named  declined  to  qualify,  or  to  ac- 
cept the  trusts  reposed  in  him. 

Nutt  appeared  to  the  suit  and  answered  the 
bill,  admitting  that  he  was  the  person  named  in 
the  will,  and  that  he  had  declined  to  accept  the 
trusts  thereunder.  The  court  thereupon,  at  the 
hearing,  adjudged  that  the  complamants,  the 
eestuii  que  trutt,  were  entitled  to  the  relief 

S rayed,  and  by  its  decree  appointed  John  D. 
[cPherson  trustee,  in  the  place  and  with  the 
powers  and  duties  of  the  trustee  named  in  the 
will,  first  requiring  of  him  the  execution  of  a 
bond  in  the  penal  sum  of  $10,000,  conditioned 
for  the  faithful  performance  of  his  trust. 

On  the  10th  of  February,  1866,  McPherson, 
as  trustee,  appeared  before  the  'Tax  Commis- 
sioners and  paid  to  them  the  several  sums  re- 
quired for  the  purpose  of  effecting  a  redemption 
of  the  property  from  the  tax  sale,  and  received 
from  them  a  certificate  of  redemption,  stating 
the  payments  made  by  him,  ana  that  he  had 
taken  an  oath  to  support  the  Constitution  of  the 
United  States;  and  that  Marion  Young  and 
Emily  Featherstonaugh,  owners  of  the  proper- 
ty, and  married  women  at  the  time  of  the  sale 
and  still  under  the  same  disability,  had  sworn 
'that  they  had  not  taken  part  witdh  tlie  ituuigents 
978 


In  the  rebellion,  or  in  any  way  given  them  aid 
or  comfort,  and  had  satisfied  the  commissioners 
that  the  oath  was  true. 

This  certificate  was  admitted  in  evidence 
against  the  objection  of  the  defendant  that  the 
redemption  was  illegal,  and  did  not  eustain  the 
claim  of  the  plaintiff.  The  point  of  the  objec- 
tion was,  that  McPherson  was  a  stranger  to  the 
title,  and  in  consequence  had  no  right  to  inter- 
fere for  the  redemption  of  the  land. 

The  7th  section  of  the  Act  of  June  7th,  1882, 
for  the  collection  of  direct  taxes  in  insurrection- 
ary districts,  after  directing  the  advertisement 
and  sale  of  lands,  upon  which  taxes  due  the 
United  States  remained  unpaid,  after  a  desig- 
nated period,  contains  two  clauses  relating  to  the 
redemption  of  the  land  from  such  sale.  ISStaL 
at  L.,  423,  424.  The  first  clause  provides  that 
the  owner  of  the  land,  or  any  loyal  person  of 
the  United  States  having  any  valid  lien  upon 
or  interest  in  the  land,  may  at  any  time,  within 
sixty  days  after  the  sale,  appear  before  the 
Board  of  tax  commissioners,  in  proper  person, 
and  redeem  the  land  from  sale  upon  paying  tiM 
amount  of  the  tax  and  penalty,  with  the  inter- 
est and  expenses  prescribed,  and  taking  an  oath, 
if  a  citizen,  to  support  the  Constitution  of  the 
United  States.  The  second  clause  provides 
that  if  the  owner  of  the  land  sold  tw  a  minor,  a 
nonresident  alien,  a  loyal  citizen  beyond  iix 
seas,  a  person  of  unsound  mind,  or  under  a 
legal  disability,  the  guardian,  trustee  or  other 
person  having  charge  of  the  person  or  estate  of 
such  owner,  may,  in  the  same  manner,  and 
with  like  effect,  redeem  the  land  at  any  time 
within  two  years  after  the  sale. 

By  these  provisions  persons  entitled  to  make 
redemption  are  divided  into  two  classes.  The 
first  class  embraces  persons  who  are  residents  in 
the  country,  and  are  not  laboring  under  any  le- 

fal  disability.  They  may  well  be  supposed  to 
ave  had  personal  knowledge  of  the  assessment 
of  the  taxes  and  of  the  sale  made,  and  for  this 
reason,  it  may  be  inferred,  their  privilege  of 
redemption  was  limited  by  Congress  within  the 
narrow  period  prescribed. 

The  second  class  embraces  loyal  (dtizens  be- 
yond the  seas,  nonresident  aliens  and  persons 
laboring  under  some  legal  disability,  to  whom 
the  reason  for  the  limitation  prescribed  to  the 
first  class  was  not  applicable.  To  those  absent 
from  the  country,  personal  knowledge,  either 
of  the  assessment  or  sale,  could  not  l>e  Justly 
imputed;  and  these  under  dirabillty,  if  pos- 
sessed of  the  knowledge,  might  reasonably  ex- 
pect that  the  matter  would  receive  the  attention 
of  the  pariies  intrusted  with  the  charge  of  the 
property.  Congress,  therefore,  gave  to  the 
persons  of  this  class  a  much  more  extended  pe- 
riod within  which  to  exercise  the  privilege  of 
redemption,  and  allowed  the  redemption  to  be 
made  by  "  the  guardian,  trustee  or  other  per- 
son having  charge  of  the  person  or  estate  of 
the  owner.  The  position  of  the  persons  com- 
posing this  class,  absent  from  the  country  or 
under  legal  disability,  was  such  that  their 
property  would,  in  the  ordinary  course  of 
things,  be  in  the  "  charge  "  of  others;  but,  lest 
the  Tatter  might,  from  any  cause,  neglect  the 
interests  of  the  owners,  the  period  of  redonp- 
tion  was  prolonged  to  two  years.  It  was  for 
the  benefit  of  the  owners  of  the  property,  that 
they  might  not  suffer  from  the  remiasncas  or 
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faithlessness  of  their  guardians,  trustees  or 
agents,  that  the  privilege  was  thus  extended, 
and  to  secure  that  benefit  the  Act  should  be 
liberally  construed.  It  is  the  general  rule  of 
courts  to  give  to  statutes  authorizing  redemption 
from  tax  sales  a  construction  favorable  to  own- 
ers, when  they  provide,  as  in  the  present  case, 
full  indemnity  to  the  purchaser,  and  impose  a 
penalty  upon  the  delinquent;  Dubois  v.  Un- 
burn, 10  Vei.,2i. 

In  this  case  it  appears  to  be  conceded  that 
the  Supreme  Court  of  the  District  of  Columbia 
exceeded  its  authority  in  appointing  McPber- 
son  trustee,  in  place  of  Nutt,  of  the  land  in 
Virginia.  That  court  could  not,  by  the  mere 
force  of  its  decree,  transfer  the  title  to  lawd  Iv- 
iog  without  its  jurisdiction  from  the  party  in 
whom  it  was  vested  bv  the  will  ef  Mrs.  Hunter. 
A  court  of  equity  acting  upon  the  person  of  a 
defendant  may  control  the  disposition  of  real 
property^  belonging  to  him  situated  in  another 
Jurisdiction,  and  even  in  a  foreign  country.  It 
may  decree  a  conveyance  and  enforce  its  ese 
cutlon  by  process  against  the  defendant,  but 
neither  its  decree  nor  any  conveyance  under  it, 
except  by  the  party  in  whom  the  title  is  vested, 
is  of  any  efficacy  beyond  the  jurisdiction  of  the 
court.  This  is  familiar  law,  and  was  declared 
by  this  court  in  Walkint  v.  Bolman,  16  Pet., 
67,  the  court  observing  that  "  no  principle  was 
better  established  than  that  the  disposition  of 
real  estate,  whether  by  deed,  descent,  or  by  any 
other  mode,  must  be  governed  by  the  law  of 
the  State  where  the  land  is  situated." 

McPherson  was  not,  therefore,  legally  trustee 
of  the  property  in  Virginia,  and  if  his  right  to 
interpose  for  the  redemption  depended  upon 
the  possession  of  the  legal  title,  his  action  might 
be  treated  as  that  of  a  stranger  to  the  land. 
But  the  absolute  possession  of  such  title  by  him 
-was  not  essential  under  the  circumstances.  He 
regarded  himself  as  trustee  of  the  property. 
The  ee*tui$  que  trtut  so  regarded  him.  He  pro- 
fessedly acted  in  their  behalf  and  for  their  in- 
terests. He  was  apparently,  from  the  decree 
of  the  Supreme  Court  of  the  District,  clothed 
with  the  legal  title.  The  commissioners  treated 
him  as  a  person  entitled  to  make  the  redemption. 
They  were  not  obliged  to  inquire  into  the  va- 
lidity of  the  decree.  They  were  not  expected 
to  enter  upon  investigations  of  title  any  further 
than  was  necessary  to  prevent  the  impertinent 
intermeddling  of  strangers.  It  was  sufficient 
for  the  commissioners  to  allow  the  redemption, 
when  they  found  tbat  the  party  offering  to  re- 
deem furnished  prima  faeie  evidence  of  possess- 
ing the  character  which  entitled  him  under  the 
statute  to  make  the  redemption. 

The  trustee  named  in  the  will  not  having  ac- 
cepted the  trust  reposed  in  him  when  tlie  decree 
of  the  Supreme  Court  of  the  District  was  made, 
it  is  reasonable  to  suppose,  from  the  subsequent 
conduct  of  McPherson.that  he  immediately  took 
actual  charge  of  the  estate  for  the  cestuig  que 
trust,  and  was  in  such  charge  when  the  redemp- 
tion was  made.  If  such  were  the  case,  and  we 
think  there  is  little  doubt  of  it,  McPherson  was, 
bjr  the  very  words  of  the  statute,  authorized, 
without  regard  to  the  validity  of  the  decree,  as 
a  person-  ' '  having  charge  "  of  the  estate  of  the 
owners,  who  were  laboring  under  disability  by 
reason  of  their  coverture,  to  make  the  redemp 
|ion;  although  from  the  ineffectual  parol  dU- 
See  10  Wau.. 


claimer  of  his  trust  by  Nutt,  the  legal  title  may 
have  remaineii  in  the  latter  which  required  the 
present  action  for  the  recovery  of  the  property 
to  be  brought  in  his  name. 

It  is  further  objected  that,  assuming  that 
McPherson  was  entitled  to  redeem,  the  redemp- 
tion was  ineffectual  because  he  did  not  take  the 
oath  required  by  the  7th  section  of  the  amend- 
atory Act  of  Aarch  3d,  1865,  which  declares 
"  That  no  owner  shall  be  entitled  to  redeem  un- 
less, in  addition  to  the  oath  prescribed  by  exist- 
ing laws,  he  shall  swear  that  he  has  not  taken 
part  with  the  insurgents  in  the  present  rebellion, 
or  any  way  given  them  aid  or  comfort,  and 
shall  satisfy  the  Board  of  commissioners  that 
the  said  oath  is  true."    13  Stat,  at  L.,  602. 

But  the  objection  is  untenable.  McPherson 
did  not  redeem  as  owner,  but  as  trustee  of  the 
owners,  or  as  a  person  "having  charge"  of 
their  properly.  The  Act  of  1862  distinguishea 
ttetween  owners  appearing  in  their  pro^r  per- 
sons and  ri'deemiog,  and  owners  beyond  the 
seas  or  laboring  under  some  legal  disability  and 
redeeming  through  trustees,  guardians,  or  per- 
sons having  charge  of  the  property.  12  Stat 
at  L.,  423.  434.  It  requires — both  of  the  owners 
redeeming  in  person,  and  of  the  trustees,  guard- 
ians and  agents  redeeming  for  others — an  oath 
to  support  the  Constitution  of  the  United  States. 
It  specifies  the  taking  of  the  oath  as  one  of  the 
terms  on  which  the  redemption  can  be  made 
by  owners  and  loyal  persons  having  a  lien  upon 
or  interest  in  the  property  sold,  when  appearing 
in  person  liefore  the  commissioners.  Ana  it  sub 
sequently  authorizes  a  redemption  by  trustees, 
guardians,  and  parties  acting  for  others,  "in 
the  manner  above  provided;  that  is,  by  mak- 
ing the  like  payments  and  taking  a  similar 
oath.  But  the  additional  oath  imposed  by  the 
Act  of  1863  is,  in  our  judgment,  required  only 
of  owners  seeking  in  person  to  redeem.  It  de- 
clares that  "no  owner  shall  be  entitled  to  re- 
deem" unlete  he  take  the  additional  oath.  If 
the  requirement  extended  also  to  owners  beyond 
the  seas  or  laboring  under  legal  disability,  it 
could  not  in  mnnv  cases  be  complied  with,  and 
the  beneficial  object  of  the  Act,  which  was  to 
secure  to  them  the  right  of  redemption,  would 
l>e  defeated. 

We  have  not  overlooked  the  fact  that,  in  the 
present  case,  the  certificate  of  redemption  states 
that  the  additional  oath  was  taken  by  the  own- 
ers. This  circumstance  is  not  entitled  to  weight, 
because  the  owners  do  not  themselves  make  the 
redemption;  and  if  they  could  be  themselves 
considered  as  redemptioners,  they  failed  to  take 
the  oath  to  support  the  Constitution  required 
by  the  Act  of  1862. 

We  proceed  to  consider  the  prayers  for  in- 
structions presented  by  the  defendant  and  re- 
fused by  the  court.  The  first  of  these  prayers 
was  as  follows: 

"  If  the  jury  shall  believe  from  the  evidence 
that  Wm.  D.  Xutt,  the  plaintiff,  who  sues  as 
trustee,  held  a  position  under  the  Government 
of  the  United  States,  and  resigned  said  office 
and  went  voluntarily  within  tne  lines  of  the 
Confederate  States,  and  accepted  office  under 
the  Confederate  Government,  and  held  said  of- 
fice at  the  time  of  the  death  of  the  testatrix ; 
and  that  the  said  Louisa  Hunter  was  a  resident 
of  the  County  of  Alexandria  at  the  time  of  the 
breaking  out  of  the  civil  war,  and  after  Its 
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breaking  out  went  voluntarily  into  the  Confed- 
erate lines  and  resided  therein  up  to  the  time 
of  her  death ;  and  that  the  premises  in  the  sum- 
mons described  were  at  all  times  in  the  military 
lines  and  under  the  jurisdiction  of  the  United 
States;  then,  that  said  devise  to  the  plaintiil 
was  inoperative  to  pass  or  transfer  any  title  to 
him,  and  he  cannot,  therefore,  recover  in  this 
action. " 

The  court  was  thus  requested  to  declare,  in 
effect,  that  the  voluntary  residence  of  the  tes- 
tatrix within  the  Confederate  lines  incapacitated 
her  from  making  a  last  will  and  testament;  and 
the  resignation  by  the  plaintiff  of  an  office  under 
Uie  United  States,  and  acceptance  of  an  office 
under  the  Confederate  Oovemment  incapaci- 
tated him  from  acting  as  trustee  under  her  will, 
and  taking  the  devise  in  that  capacity. 

The  otnect  of  the  instruction  prayed,  says 
the  defendant  in  his  petition  to  the  Court  of 
Appeals  of  Virginia,  was  to  raise  the  question 
as  to  the  effect  and  meaning  of  the  6th  section 
of  the  Act  of  Congress,  passed  on  the  17th  of 
July,  1863,  entitled  "An  Act  to  Buppiess  In- 
surrection, to  Punish  Treason  and  Rebellion, 
to  Seize  and  Confiscate  the  Property  of  Rebels, 
and  for  other  purposes." 

The  previous  section  of  the  Act  provides 
that,  "  To  insure  the  speedy  termination  of  the 
present  rebellion,  it  shall  be  the  duty  of  the 
President  of  the  United  States  to  cause  the 
seizure  of  all  the  estate  and  property,  money, 
stocks,  credits  and  effects  of  the  persons"  there- 
inafter named,  ' '  and  to  apply  and  use  the  same, 
and  the  proceeds  thereof,  for  the  support  of  the 
army  of  the  United  States."    12  Stat,  at  L.,  690. 

The  section  then  enumerates  six  classes  of 
persons  whose  property  is  thus  made  subject  tn 
seizuie.  The  fourth  class  embraces  persons 
"  who,  having  held  an  office  of  honor,  trust  or 
profit  under  the  United  States,  shall  thereafter 
hold  office  in  the  so  called  Confederate  States." 
The  section  concludes  by  declsfing  that  "All 
sales,  transfers  or  convevances  of  any  such 
property  shall  be  null  and  void." 

The  Dth  section  provides  thiat  if  any  person 
within  any  State  or  Territorv  of  the  United 
States,  other  than  those  named  in  the  previous 
section,  "  being  engaged  in  armed  rebellion 
against  the  Unite<l  States,  or  aiding  or  abetting 
such  rebellion,  shall  not,  within  sixty  days 
after  public  warning  and  Proclamation  duly 
given  and  made  bv  the  President  of  the  United 
States,  cease  to  aid,  countenance  and  abet  such 
rebellion,  and  return  to  his  allegiance  to  the 
United  States,  all  the  estate  and  property,  mon- 
eys, stocks  and  credits  of  such  person  shall' be 
liable  to  seizure  as  aforesaid,  ana  it  shall  be  the 
duty  of  the  President  to  seize  and  use  them  as 
aforesaid,  or  the  proceeds  thereof. 

And  all  sales,  transfers  or  conveyances  of 
any  such  property,  after  the  expiration  of  the 
SBKl  sixty  days  from  the  date  of  such  warning 
and  Proclamation,  shall  be  null  and  void;  nnd 
it  shall  be  a  sufficient  bar  to  any  suit  brought 
by  such  person  for  the  possession  or  the  use  of 
such  property,  or  any  of  it,  to  allege  and  prove 
that  he  is  one  of  the  persons  described  in  this 
section." 

The  7th  section  of  the  Act  directs  the  proceed- 
ings to  be  instituted  for  the  condemnation  and 
sale  of  the  property  seized. 

If  the  devise  of  Mrs.  Hunter  can  be  brought 
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within  the  langua^  of  this  last  sectioa.  it  must 
be  because  a  devise  is  embraced  within  the 
terms  "sales,  transfers  and  ooaveyaaog);"  and 
because  her  '  'aiding  and  abeUing"  the  rebellion, 
and  her  refusal  to  return  to  her  ali^iiance  to 
the  United  States,  are  legitimate  and  neceaaair 
inferenoee  from  her  voluntary  and  oontinned 
residence  within  the  Confederate  lines,  for  there 
is  no  direct  evidence  on  either  of  these  latter 
points,  nor  any  evidence  tending  to  establiih 
either  of  them  except  such  voluntary  reaidence. 
Assuming,  however,  that  a  devise  is- within  the 
'  'sales,  transfers  and  conveyances"  invaUdated 
by  the  Act,  and  that  Mrs.  Hunter  ia  within  the 
category  of  persons  for  whom  the  warning  and 
Proclamation  of  the  President  were  intended, 
we  are  of  the  opinion  that  the  invalidity  dedaied 
is  limited  ana  not  absolute;  that  it  is  only  as 
against  the  United  States  that  the  "sales,  trans- 
fers and  conveyances"  of  property  liable  to 
seizure  are  null  and  void;  and  that  they  are  not 
void  as  between  private  persona,  or  agunst  any 
other  party  thui  the  United  States. 

The  object  of  the  provisions  cited  is  masi- 
fest.  It  is  declared,  in  express  terms,  to  in- 
sure the  speedy  termination  of  the  existing  re- 
bellion. The  confiscation  of  the  property  of 
persons  engaged  in  the  rebellion,  and  the  ap- 
propriation of  it,  or  its  proceeds,  to  the  sup- 
port of  the  army  of  the  United  States,  were 
supposed  to  have  a  tendency  to  advance  that 
object.  The  seizure  of  the  property  of  partic- 
ularly designated  classes,  and  of  others  en- 
gaged in  the  rebellion,  or  aiding  and  abetting 
it,  who  should  not  heed  the  public  waning 
and  Proclamation  of  the  President  was  therefore 
directed,  as  also  the  institution  of  proceeding) 
required  in  Uie  courts  of  the  Unitra  States  for 
its  condemnation  and  sale. 

It  was  to  prevent  these  provisions  frombdag 
evaded  by  the  parties  whose  property  was  liable 
to  seizure  that  "  sales,  transfers  and  oonwy- 
ances"  of  the  property  were  declared  inra&L 
They  were  null  and  void  asagainstthe  belligv- 
ent  or  sovereign  right  of  the  United  States  to 
appropriate  and  use  the  property  for  the  pur- 
pose designated,  but  in  no  other  respect  and 
not  as  against  any  other  party.  Nefther  the 
object  sought  nor  the  language  of  the  Act  re- 
quires any  greater  extension  of  tbe  terms  used. 
The  United  States  were  the  only  par^  wIm 
could  institute  the  proceedings  for  oooaemna- 
tion;  the  offense  for  which  such  condemnation 
was  decreed  was  against  the  United  States,  and 
the  property  condemned,  or  its  proceeds,  went 
to  their  sole  use.  They  alone  could,  therefore, 
be  affected  by  the  sales. 

Any  other  construction  would  impute  to  tbe 
United  States  a  severity  in  their  legislaticm  en- 
tirely foreign  to  their  history.  No  people  can 
exist  without  exchanging  commoditiea.  There 
must  be  buying  and  selling  and  exchanging  in 
every  community,  or  the  greater  part  of  its  in- 
habitants would  have  neither  food  nor  raiment. 
And  yet  the  argument  of  the  defendant,  if  good 
for  anything,  goes  to  this  extent,  that  by  the 
Act  of  Congress  "  all  sales,  transfers  and  con- 
veyances" of  property  of  the  vast  numbers  en- 
gaged in  the  late  rebellion  against  the  United 
States,  constituting  the  great  majority  of  many 
towns  and  cities  and  even  of  seven!  Statsi, 
were  utterly  null  and  void ;  that  even  the  ooia- 
monest  transactions  of  excliange  in  the  daily 
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life  of  theae  people  were  tainted  with  invalidity. 
It  ia  difficult  to  conceive  the  misery  which 
would  follow  from  a  legislative  decree  of  this 
wide-sweeping  character  in  any  community, 
where  its  execution  was  conceived  to  be  pos- 
sible, or  confidence  was  reposed  in  its  validity. 

We  do  not  notice  that  part  of  the  instruction 
prayed  which  relates  to  the  $tatui  of  the  plaint- 
iff asan  office  holder  under  theUnited  States  just 
previous  to  the  commencement  of  the  war,  and 
subsequently  taking  office  under  the  Confeder- 
ate Government,  as  it  was  not  his  property,  the 
sale  of  which  is  assailed.  If  he  was  incapable 
of  taUiiff  the  devise,  it  was  not  from  his  partic- 
ipation m  the  rebellion,  but  because  the  testa- 
trix was  incapable  of  passing  her  property  by 
will  under  the  Act  of  Congress,  a  position 
which  we  have  already  shown  to  be  untenable. 

The  second,  sad  the  only  other  prayer  for  in- 
struction presented  by  thedefendant,  and  refused 
by  the  court,  which  we  can  take  notice  of,  is 
this:  "That  to  enable  the  plaintiff  to  recover 
he  must  show  that  the  certificate  of  redemption 
was  forwarded  to  the  Secretary  of  the  Treas- 
ury, and  the  defendant  repaid  his  purchase 
money  by  a  draft  drawn  on  the  Treasury  of 
the  United  States."  This  prayer  was  based 
upon  a  misapprehension  of  the  7th  section  of 
the  Act  of  CoD^vss  of  March  8d,  1866  (18  Stat. 
St  L.,  602),  which  provides  that  when  a  re- 
demption is  made,  the  Board  of  Tax  Commis- 
sionen  shall  certify  the  fact  to  the  Secretary  of 
the  TreasuiT,  and  the  Secretary  shall  repay  the 
purchaser,  by  draft  on  the  Treasury,  the  prin- 
cipal and  interest  of  the  purchase  money ;  and 
that  the  purchaser  shall  deliver  possession  to 
the  owner  redeeming.  These  provisions  only 
prescribe  the  duty  both  of  the  Secretary  and 
purchaser  when  the  redemption  Is  made,  but 
they  do  not  make  the  performance  of  the  duty 
of  the  purchaser  dependent  upon  the  previous 
performance  of  tbe  duty  resting  on  theS^retary. 
The  Act  was  intended  for  the  benefit  of  the  pur- 
chaser, to  enable  him  to  obtain  the  repayment 
of  tbe  purchase  money  and  interest  thereon;  but 
the  validity  of  the  redemption  does  not  depend 
upon  such  repayment.  That  is  a  matter  between 
the  purchaser  and  the  Secretary,  with  which  the 
owner  or  redemptloner  has  no  concern. 

We  find  no  error  in  the  record,  and  the  judg- 
ment of  the  Supreme  Court  of  Appeals  of  Vir- 
ginia must  be,  therefore,  affirmed. 

And  it  i*  to  ordered. 

aiei-K  IT.  8.,  723 ;  9S  tr.  B.,  288,  iiOe ;  lOB  n.  8..  667 : 
1  Pllpp.,  477. 


JAMES  CODDINQTON,  Plff.  »n  Err.. 

«. 

LYMAN  RICHARDSON. 

(Bee  8.  C,  10  Wall.,  BlMlg.) 

Where  no  error  appeari,  judgment  affirmed. 

Where  no  exceptions  are  taken  on  the  trial,  nor 
any  special  statement  of  facts  Is  found  by  tbe 
c»urt,  and  there  Is  no  question  of  law  arlslnar  upon 
the  pleadings  or  the  trial,  tbe  Judpnent  will  be  af- 
firmed. 

[No.  29.] 
Argued  Dec.  IS,  1870.      Decided  Jan.  9, 1871. 

F  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Illi- 
nois. 
SeelO  Wau,. 


Suit  in  trover,  in  the  court  below,  was 
brought  by  the  defendant  in  error,  to  recover 
for  certain  horses  and  mules.  Judgment  hav- 
ing been  given  in  favor  of  the  pisjntiff  by  that 
court,  the  defendant  sued  outthis  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Meters.  Ward  H.  Ii»mon,  J.  M.  Palmer 
and  T.  Lyle  Dickey,  for  plaintiff  in  error. 

Mr.  Iijrman  Trnmbnll,  for  defendant  in 
error: 

On  such  a  record,  one  is  at  a  loss  to  know 
what  there  is  for  this  court  to  consider.  The 
declaration  is  in  the  usual  form;  all  the  pro- 
ceedings appear  to  be  re^lar,  and  the  finding 
of  the  facts  by  the  circuit  court,  like  the  ver- 
dict of  the  jury,  is  conclusive  here;  and  whether 
the  fact  was  ngbtly  decided  or  not,  according 
to  the  evidence,  is  not  open  to  inquiry  in  this 
court. 

18  Stat,  at  L..  601;  A>nd  v.  Brmon,  12  How., 
254;  Kirnbro  v.  BuUUt,  22  How.,  268  (63  U  S  , 
XVI.,  817);  GuOdy.  FronHn,  18  How.,  185  (50 
U.  S.,  XV.,  290). 

Jtfr.  Juftiee  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Illinois. 

The  action  was  trover,  for  the  recovery  of 
the  value  of  a  number  of  horses  and  mules. 
A  trial  by  jury  was  waived  by  stipulation  un- 
der the  statute,  and  such  proceedings  were  had 
before  the  court,  that  a  judgment  was  ren- 
dered for  the  plaintiff  for  |5,0W). 

No  exceptions  were  taken  to  the  admission 
or  rejection  of  evidence  on  the  trial,  nor  any 
special  statement  of  facts  found  by  the  court. 
The  only  statement  after  closing  the  evidence 
is,  "and  the  court  thereupon  found  the  issue  for 
the  plaintiff,  and  assessed  his  damages  at  the 
sum  of  $5,000." 

There  is  no  question  of  law  arising  upon  the 
pleadings  or  the  trial.  Those  attempted  to  be 
raised  refer  to  the  evidence,  as  embodied  in 
the  record,  but  which,  in  a  trial  of  the  facts  be- 
fore the  court,  a  jury  being  waived,  we  do  not 
look  into.  We  look  into  them  only  when 
found  by  tbe  court.  Flaitders  v.  Tweed  [ante, 
6781. 

Judgment  affirmed. 

Clted-I8  Wall.,  248,  2S0;  Zl  WalL,  161;  M  V.  8., 
183 ;  96  n.  B..  MS ;  8  Dill.,  108. 


Re  parte  In  thk  Matter  of  JAMES 
GRAHAM  ASD  L.  MADISON  DAY,  Peti- 
turner*. 

(See  8.  C,  10  WalL,  611-648.) 

Proceeding  in  eonfleeation^UM  of  retiieu — wit 
ofprohib&km  in  admiral^  caiet. 

A  proceeding'  In  conSscation  under  the  Act  of 
July  I7th,  1862,  was  not  a  prooeedlng  In  admiralty. 

A  libel  of  review  of  a  decree  in  conBscatton  la  an 
elongation  of  the  original  case,  and  neoeasarUy  of 
tbe  same  nature  and  jurtediotioDal  character. 

This  court  Is  authorized  to  Issue  writs  of  prohibi- 
tion to  the  district  courts,  only  when  proceeding  as 
courtsof  admiralty  and,  consequently,  cannot  istne 
such  a  writ  in  such  a  proceeding. 
[No.  9.     Orig] 
Argued  Dee.  tO.  1870.       D^ided  Jan.  9,  1S71. 
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PETITION  for  prohibition. 
The  history  and  facts  of  the  case  are  suffi- 
ciently stated  by  the  court. 

Memtri.  Thos.  J.  Durant  and  L.  MadUon 

ly^Vi,  for  petitioner: 

The  jurisdiction  of  the  Supreme  Court. 

Act  of  Bep.   34.  1789.  sec.  18,  1  Stat  at  L., 

81:  same,  sec.  14,  pp.  81,  83;  U.  8.  ▼.  PeUn, 

Dutriel  Judge,  8  Dall.,  HI  .Et  parte  GhrMy, 

3  How..  292;  Branson  v.  R.  R.  Co.,  1  Wall.. 

405  (68  U.  8.,  XVII.,  616);  Ex  parte  Gordon,  1 
Black.  504  (68  U.  8.,  XVII.,  184);  U.  8.  v. 
Iloffman,  4  Wall.,  15M  (71  U.  8..  XVIII..  354); 
Buns  V.  The  .fames  <Sk  Uatherine,  Bald..  508;  8 
Bl.  Com.,  112;  Bac.  Abr.,  tit.  Prohibition;  1 
Kent.  Com.,  800. 

Mr.  C.  Cashing;,  opposing : 

1.  In  nocase  is  the  Supreme  Court  authorized 
to  issue  a  writ  of  prohibition  to  a  district  court, 
except  in  the  cases  expressly  provided  for  by 
the  18th  section  of  the  Judiciary  Act  of  1789; 
that  is  to  say,  where  the  district  courts  are  pro- 
ceeding 88  courts  of  admiralty  and  maritime 
jurisdiction. 

Bit  parte  Gordon.  1   Black,  508  (66  U.  8.. 

XVII.,  184);  Ex  parte  Christy,  8  How.,  838. 

Compare  also  the  following  cases,  namely: 

U.  8.  V.  Peters,  3  Dall.,  121   (the  only  case 

reported  in  which  prohibition  has  ever  issued 

from  this  court);  .BroTuon  v.  R.  R.  Co.,  I  Wall., 

406  (68  U.  8..  XVII.,  61B);  U.  8.  v.  Hoffman, 

4  Wall.,  168(71  U.  8.,  XVIII..  354). 

2.  The  proceedings,  in  and  by  which  the 
sixteen  lots  of  land  had  been  condemned  and 
sold,  could  not  take  place  in  the  admiralty 
court. 

Jn».  Co.  V.  U.  8.,  i  Wall.,  759  (78  U.  8., 
XVIII.,  879);  Armstrong's  Foundry,  6  Wall., 
766  (78  U.  8.,  XVUI.,  882);  U.  8.  v.  8t.  Louis 
Street  Foundry,  6  Wall.,  770(73  U.  8..  XVIII., 
884);  U.  8.  ▼.  Uart,  6  Wall..  778  (73  U.  S.. 
XVIII.,  914). 

Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court: 

A  rule  was  granted  by  this  court  that  the  dis- 
trict judge  show  cause  why  a  writ  of  prohibi- 
tion should,  not  issue  agreebly  to  the  prayer  of 
the  petitioners. 

The  petition  upon  which  the  rule  was  founded 
discloses,  BO  far  as  it  is  necessary  to  state  them, 
the  following  facts: 

The  United  Stales  instituted  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  under  the  Act  of  Conneas 
approved  July  17th,  1862,  12  Stat,  at  L.,  689, 
entitled  "An  Act  to  Suppress  Insurrection,  to 
Punish  Treason  and  Rebellion,  to  S<-ize  and 
Confiscate  the  Property  of  Rebels,  und  for 
other  purposes,"  proceedings  in  confiscation 
against  sixteen  lots  of  ground,  the  property  of 
Duncan  Kenner.  The  lots  were  condemned  as 
forfeited  to  the  United  States  and  ordered  to  be 
sold  by  the  Marshal.  This  was  accordingly 
done.  Graham  and  Day  became  the  pur- 
chasers of  certain  portions  of  the  property.  They 
complied  with  the  conditions  of  the  rale  and 
received  deeds  from  the  Marshal.  The  court 
ordered  the  proceeds  of  the  sale,  less  the  costs, 
to  be  paid  over  to  the  United  States.  Subse- 
quently, on  the  9th  of  February,  1869,  Kenner, 
as  is  uleged  for  the  purpose  of  clouding  the 


title  of  the  purchasers,  and  of  annoying  and 
harassing  them,  filed  in  said  court  what  pur- 
ports to  be  alibel  of  review,  wherein  he  prayed 
that  the  decree  in  confiscation  condemnbag  the 
property  and  ordering  it  to  be  sold,  should  be 
reviewed  and  reversed  for  error*  of  law  ap- 
parent on  the  face  of  the  record. 

On  the  29th  November,  1869,  for  the  same 
purposes  as  is  alleged,  he  filed,  by  leave  of  the 
court,  an  amendment  to  his  original  iibel  of  re- 
view, whereby  and  by  process  duly  served  upon 
them,  Oraham  and  Day  were  made  parties  to 
the  proceeding. 

In  addition  to  the  prayer  of  the  original  libel, 
the  amendment  prays  that  they  should  render 
an  account  of  the  rents  and  profits  of  the  prop- 
erty while  in  their  possession,  and  that  they 
should  be  required  respectively  to  pay  to  Ketuer 
such  sums  as  should  be  found  due  to  him. 

The  district  judge,  it  is  alleged,  holds  that 
the  proceeding  in  confiscation  was  a  prooeediog 
in  admiralty  and  that  it  was,  therefore,  com- 
petent for  him  to  entertain  the  libel  of  review 
and  to  exercise  the  jurisdiction  which  It  in- 
voked. 

This  jurisdiction  is  denied  by  the  petitionen 
and  a  remedy  is  prayed  for  by  a  writ  of  pro- 
hibition. 

The  district  judge  has  filed  an  answer  to 
the  rule,  but  the  view  which  we  take  of  the  case 
renders  Its  consideration  unnecessary. 

Our  jurisdiction  is  specific  and  limited.  It  is 
deflnea  by  the  Constitution  and  laws  of  the 
United  States.  We  can  exercise  none  but  what 
is  conferred  by  one  or  the  other. 

The  18th  section  of  the  Judiciary  Act  of  1789 
(1  Stat,  at  L.,  81),  authorizes  this  court  "to 
IsFue  writs  of  prohibition  to  the  district  courts 
when  proceeding  as  courts  of  admiralty." 

The  question  whether  the  district  court,  in 
entertaining  the  libel  of  review,  is  proceeding 
as  a  court  of  admiralty,  meets  ua,  therefore,  at 
the  threshold  of  the  case  before  us.  It  is  only 
in  such  cases  that  it  is  competent  for  this  court 
to  issue  the  writ.  U.  8.  v.  Peters,  8  Dall.,  181; 
Exparte  Christy,  8  How..  292.  The  7lh section 
of  the  Act  of  1»62  (13  Stat,  at  L.,  S89),  under 
which  the  decree  sought  to  be  reviewed  was 
made,  provides  that  proceedings  against  the 
property  seized  shall  be  in  rem,  and  "shall 
conform  as  nearly  as  may  be  to  proceedings  in 
admiralty  or  in  revenue  cases."  It  is  too  clear 
to  admit  of  doubt  that  the  original  case  was  not 
one  in  admiialty,  and  it  is  equally  clear  that 
the  proceeding  sought  to  be  prohibited  ia  not 
within  that  category.  The  Union  Int.  Oo.  v. 
U.  8.,  6  Wall.,  759  [78  U.  8.,  XVIU.,  8791: 
U.  8.  V.  Armstrong's  Foundry,  6  WalL,  7W 
[73 U.  8.,  XVIII..  882];  U.  8.  v.  HaH,  6  Wall.. 
770  [78  U.  8.,  XVllI.,  914];  The  &roA,  8 
Wheat.,  891. 

The  supplemental  case  is  an  elongation  of 
the  original  case,  and  necessarily  of  the  same 
nature  and  jurisdictional  character. 

These  conclusions  are  fatal  to  the  case  of  the 
petitioners.  If  the  district  court  ahall  err  ni 
the  proceedings  upon  the  libel  of  review.the  rem- 
edy of  the  petitioners  will  be  by  a  writ  of  error 
from  the  circuit  to  the  district  court,  and,  if  need 
be,  finally,  by  a  like  writ  from  this  court  to  the 
circuit  court. 

The  rule  it  diteharged,  and  At  motian  4tniii. 
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THE  STEAMER  COTTON  PLANT  AND 
CARGO,  DAVID  O.  LAWS  and  MICH- 
AEL McMAHON,  ClatBUUits,  AppU., 
«. 
UNITED  STATES. 
(See  S.  C,  "  The  Cotton  Plant,"  10  WaU.,  «7-682.) 
Inland  capture,  what  it — not  maritime  prize. 

A  capture  of  a  steamer  and  hor  cargo  of  cotton, 
within  the  State  of  Nortb  CaroliDa  on  the  Roaooke 
Klver,  and  about  one  hundred  thirty  miles  above 
its  mouth,  made  by  a  naval  force  detached  from 
two  steamers.  Is  an  Inland  capture,  though  made 
upon  a  river  which  empties  into  an  arm  of  the  sea. 

Under  the  Tth  section  of  the  Act  of  July  S,  1864, 
tbe  property  thus  captured  and  condemned  cannot 
be  r^rarded  as  maritime  prize  and  subject  to  oon- 
demnatlon  as  such. 

[No.  40.] 
Arffued  Dec.  SO,  1870.       Decided  Jan.  9,  1871. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvaniik. 

The  libel  In  this  case  was  filed  in  the  court 
below,  for  the  condemnation  of  the  steamer 
Cotton  Plant  as  priise  of  war.  A  decree  of  con- 
demnation having  been  entered  in  that  coart, 
tbe  claimants  of  the  steamer  took  an  appeal  to 
Ibis  court. 

The  case  is  suflBciently  stated  by  the  court. 

Me**r*.  Wm.  Xi.  Hirst,  W.  H.  Lamon  and 
T.  R.  Elcock,  for  appellants: 

The  Act  of  July  2,  1864  (2  Bright.,  288,  p. 
47),  provides  that  "  No  property  seized  or  taken 
upon  any  of  tbe  inland  waters  of  the  United 
States,  by  the  naval  forces  thereof,  shall  be 
regarded  as  maritime  prize;  but  all  property 
so  taken  or  seized  shaU  be  promptly  dellyered 
to  the  proper  officers  of  the  court,  or  as  pro- 
vided in  this  Act  and  in  the  said  Act  approved 
March  12,  1868." 

Webster  defines  "inland"  to  be  "remote 
from  the  sea." 

The  court  below  had  no  Jurisdiction.  The 
property  seized  in  this  case  should  have  been 
promptly  banded  over  to  the  agent  of  the  Sec- 
retary of  the  Treasury. 

The  place  of  capture  and  the  State  of  North 
Carolina  were  occupied  and  controlled  by  na- 
tional troops.  The  armies  of  Lee  and  Johnson 
bad  surrendered  and  dispersed.  Generals  Grant 
and  Sherman  had  complete  and  permanent  con- 
trol of  the  State,  and  it  was  so  proclaimed. 
General  Schofleld,  in  command  of  the  depart- 
ment, from  Raleigh,  Apr.  29,  announces  that 
"  Hostilities  within  this  State  have  definitely 
ceased;"  that  "  All  are  invited  to  resume  their 
Industrial  pursuits;"  and  that  "Between  the 
Qovernment  of  the  United  Slates  and  the  peo- 
ple of  North  Carolina  there  is  peace." 

The  President,  Apr.  29,  proclaims  that  "  All 
restrictions  upon  internal,  domestic  and  coast- 
irlae  commercial  intercourse  be  discontinued 
in  aucb  parts  of  the  States  of  North  Carolina, 
Virginia,  etc.,  as  shall  be  embraced  in  the  lines 
oif  tSe  mllitaiy  occupation,"  etc. 

The  claimant  acted  upon  these  Proclama- 
tlona;  they  were  protectots  and  guarantiee,  not 
Mares  to  decoy  property  Into  prize  courts  or 
lata  prize  money. 

ttutn.  Amot  T.  Akerman,  Atty-Oen.,    C. 
M,  Bill,  Aiit.  AUy-Qen.,  and  T.  Hnbley 
Alston,  for  appellees. 
10  Wall. 


Mr.  JiuUee  Strong  delivered  the  opinion  of 
the  court: 

Whether  the  steamer  Cotton  Plant  and  her 
cargo  of  cotton  were  subject  to  lawful  capture 
when  seized,  is  a  question  that  need  not  now 
be  considered;  for  if  it  be  conceded  that  they 
were,  we  are  still  of  opinion  that  they  were  not 
liable  to  condemnation  as  maritime  prize.  The 
capture  was  made  within  the  State  of  North 
Carolina,  on  the  Roanoke  River,  and  about 
one  hundred  and  thirty  miles  above  its  mouth. 
It  was  made  by  a  naval  force  detached  from 
two  steamers  that  had  proceeded  up  the  river 
from  Albemarle  Sound,  one  about  eighty,  and 
the  other  about  one  hundred  miles,  where  they 
slopped,  in  consequence  of  the  crookedness  of 
the  stream  and  apprehensions  of  low  water. 
A  picket  launch,  with  a  crew  of  six  men,  and 
two  other  boats'  crews,  were  then  sent  forward, 
and  they  effected  the  capture.  It  was,  there- 
fore, an  inland  capture,  though  made  upon  a 
river  which  empties  into  an  arm  of  the  sea,  and 
it  was  at  a  point  where  ordinary  vessels  of  war 
could  not  safely  go.  There  was  nothing  in 
the  situation  of  the  property  that  required 
peculiarly  s  naval  force  or  maritime  service  to 
effect  its  capture.  The  seizure  might  as  well 
have  been  made  by  a  detachment  from  the 
army  as  by  one  from  the  navy.  It  app^rs  to 
us,  therefore,  that  in  view  of  the  legislation  of 
Congress,  the  property  cannot  be  regarded  as 
a  maritime  prize.  By  the  Tth  section  of  the 
Act  of  July  2d,  1864  (18  Stat,  at  L.,  377),  it 
was  enacted  "  That  no  property  seized  or  taken 
upon  any  of  the  inland  waters  of  the  United 
States  by  the  naval  forces  thereof,  shall  be  re- 
garded as  maritime  prize;  but  all  property  so 
seized  or  taken  shall  be  promptly  deliver^  to 
the  proper  officers  of  the  courts  (or)  as  provided 
in  this  Act,  and  in  the  said  Act  approved 
March  twelve,  eighteen  hundred  and  sixty- 
three."  The  language  of  this  section  is  very 
comprehensive.  It  embraces  all  property  seized 
or  taken  by  the  naval  forces  upon  any  of  the 
inland  waters  of  the  United  States.  It  would 
be  difficult  to  give  any  reason  for  holding  that 
the  part  of  the  Roanoke  River  upon  which 
The  Cotton  Plant  was  seized  is  not  described 
by  the  phrase  "any  of  the  inland  waters  of  the 
United  States,"  as  understood  by  Congress. 
The  river  is  wholly  inland.  It  is  true  that  it 
discharges  its  waters  into  Albemarle  Sound, 
and  that  it  is  accessible  directly  from  the  ocean. 
But,  in  spei^ing  of  inland  waters,  Congress 
must  have  intended  waters  within  land ,  indeed, 
yet  waters  where  a  naval  force  can  go,  and 
where  naval  captures  could  be  made.  And  it 
is  obvious  that  other  waters  than  those  of  the 
great  lakes  were  contemplated  and  designed  to 
be  included.  The  Act  was  passed  during  the 
war  of  the  rebellion,  and  it  was  part  of  a  sys- 
tem devised  for  securing  captured  and  aban- 
doned property  in  States  and  districts  declared 
to  be  in  insurrection  by  the  President's  Procla- 
mation of  July  1,  1862.  There  was  no  war 
upon  the  lakes,  and  they  were  not  within  insur- 
rectionary districts.  If,  therefore,  the  Act  does 
not  apply  to  rivers,  and  to  rivers  accessible  from 
the  sea,  upon  which  naval  captures  could  be 
made,  it  could  never  have  bad  any  practical 
effect.  But  if  it  applies  to  captures  upon  rivers, 
what  reason  can  there  be  for  confining  its 
operation  to  seizures  by  the  naval  forces  upon 
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rivere  that  run  directly  into  the  seat  The  Act 
gpeakB  of  captures  upon  any  of  the  inland 
waters  of  th$  United  States.  It  makes  no  dis- 
tinction between  rivers  that  run  directly  into 
the  sea  and  those  that  flow  into  others  that  dis- 
charge into  the  aea.  If  any  distinction  exists, 
it  is  purely  arbitranr  and  judicial  rather  than 
legislative.  Both  classes  of  rivers  are  inland 
waters;  equally  such.  Maritime  service  can  be 
no  more  meritorious  or  efficient  upon  one  than 
upon  the  other.  In  the  absence  of  express 
legislative  enactment  to  that  eSect,  no  satisfac- 
tory reason  can  be  g^ven  why  a  vessel  captured 
on  the  Red  River,  five  miles  above  its  junction 
with  the  Mississippi,  should  be  turned  over  to 
the  courts  to  be  treated  as  captured  and  aban- 
doned property  under  the  Statutes  of  1863  and 
1864,  which  does  not  apply  to  a  capture  made 
on  the  Mississippi  itself  five  hundred  miles 
farther  from  the  Gulf  of  Mexico.  Confess 
probably  anticipated,  especially  in  view  of  the 
state  of  the  war  when  the  Act  was  passed,  that 
most  of  the  captures  on  the  rivers  would  be 
made  by  the  armv,  and  thought  it  unwise  to 
continue  two  mooes  for  the  disposition  of  the 
property  taken. 

Such  being  our  opinion  of  the  meaning  of 
the  7th  section  of  the  Act  of  July  2d.  1864, 
we  must  hold  that  the  property  captured  and 
condemned  in  this  case  ought  not  to  have  been 
regarded  as  maritime  prize  and  subject  to  con- 
demnation as  such. 

7%«  decree  of  the  Dittriet  Court  i$,  therefore, 
retened,  and  the  caee  w  remanded,  in  aeeordanee 
ieith  the  rule  tiated  in  U.  B.  e.  Weed,  S  WaU., 
eg  [7t  n.  8.,  XVIIL.  631],  for  further  pro 
eeemngitfthe  OotemmentthaU  tee  fit  to  intittute 
them. 

ated-iM  n.  8.,  eu. 


RTNIER  V.  YATES,  Appt.. 
e. 
THE  CITY  OP  MILWAUKEE  and  ALEX- 
ANDER MILLER. 

(See  S.  C 10  Wall.,  msm. 

Syrian  proprietor,  right*  of-^nuiianee — eUy 
cannot  take  aumy  riparian  right*. 

A  riparian  proprietor,  whose  land  Is  bounded  bv 
a  navigable  river,  has  the  risbt  of  access  to  the  nuvl- 

S>b1e  part  of  the  river  and  the  right  to  make  a 
Ddlng,  wharf  or  pier  tor  his  own  use  or  for  the  use 
of  thepubUo. 

This  riparian  right  Is  property,  and  Is  valuable, 
and  the  owner  can  be  deprived  of  It  only  if  neces- 
iary  that  It  be  taken  for  the  public  good,  upon  due 
oompeDsation. 

A  municipal  corporation  cannot,  by  its  mere  dec- 
laration that  a  structure  Is  a  nuisance,  subject  it  to 
removal  by  any  persons  supposed  to  be  aggrieved, 
or  even  by  the  city  Itself. 

A  city  cannot,  by  creating  a  mere  artificial  and 
Imaginary  dock  line,  deprive  riparian  owners  of  the 
right  to  avail  themselves  of  the  advantage  of  the 
navigable  channel,  by  building  wharves  and  doclu 
to  It. 

[No.  61.] 
Arffued  Dee.  $1,  1870.     Decided  Jan.  16,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Htales  for  the  District  of  Wisconsin. 
The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellant,  to  restrain  interference 
by  the  respondents  with  a  certain  wharf.  That 
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court  having  entered  a  decree  dismissing  the 
bill,  the  complainant  took  an  appeal  to  this 
court. 

The  case  is  fully  stated  by  the  courL 

Mr.  Katt.  H.  Carpenter,  for  appellaot: 

This  wharf  does  not  obstruct  the  nav^iioD 
of  the  river  and,  therefore,  is  not  a  noiaaooe. 
The  wharf  is  not  within  one  hundred  and  fifty 
feet  of  the  navigable  waters  of  the  river  in  a 
natural  state,  and  navigation  to  the  wharf  was 
only  rendered  possible  by  the  excavation  made 
by  Peter  Yates  on  his  own  land  for  that  parpoae. 

The  doctrine  laid  down  by  the  Supreme  Cooit 
of  Wisconsin,  in  Walker  v.  Shepherdaon,  4  Wis., 
486,  on  the  faith  of  which  this  wharf  was  com- 
pleted was,  that  the  lot  owners  on  the  river 
"  May  construct  docks  or  landing  places  for 
goods  or  passengers,  taking  care  that  vessels  em- 
ployed in  navigating  the  stream  are  not  impeded 
in  their  passage,  nor  prevented  from  the  use  of 
all  parts  of  the  stream  which  are  navigable." 
And  this  is  the  settled  rule  in  the  state  courts 
of  Wisconsin.  This  court,  in  R.  S.  Go.  r.  Sehw- 
meier  \anle,  74]  a  case  which  involved  the  oon- 
struclion  of  a  grant  of  land  by  Congress,  held 
that,  under  the  laws  of  Congress,  the  title  of 
purchasers  of  land  bordering  upon  navigable 
rivers  was  limited  by  the  stream,  while  the  title 
to  Lands  bordering  on  a  non-navigable  Btream 
extended  to  the  center  of  the  stream.     

DrUton  y.  Strong,  1  Black,28(6«  U.  8. ,  XVIL, 
29);  Ang.  Tide  Wat.,  196:  Bainbridge  v.  Sher- 
lock, 29  Ind.,  864;  Sice  v.  Buddiman,  10  MidL, 
125;  Lorman  v.  Benton,  8  Mich.,  18;  Ans. 
High.,  sec.  68;  Gate*  v.  WiulUngton.  1  McCord. 
580;  Wadtaorthr.  Smith,  IDie.,  978. 

The  Legislature  cannot  deprive  the  riparian 
owner  of  any  of  his  rights,  without  making  com- 
pensation. 

W(Uker  v.  Board  Pub.  Work*.  16  Ohio,  640; 
Moor  V.  Veaae,  82  Me.,  843;  Bell  v.  Oovgh,  t 
Zabr.,  624;  A'nn<y>  case,  2  Bland,  168;  Waltir 
V.  ShJepherdton,  4  Wis.,  486. 

By  the  common  law,  a  nuisance  can  only  be 
abated  by  one  who  suffers  some  special  injniy, 
not  common  to  other  persona. 

Broome,  Com.,  260. 

In  renrd  to  the  abating  of  a  public  nuisance. 
it  is  laid  down  that  if  a  new  gate,  which  is  a 
common  nuisance,  be  erected  across  the  public 
highway,any  of  the  King's  subjects  passing  that 
way  mav  cut  it  down  and  destroy  it.  Tbe 
cases  below  referred  to  (Dime*  e.  PMai,  69 
Eng.  C.  L.,  276;  Bridge  v.  OrandJune.  R  C. 
8  M.  &  W.,  244;  Davie*  v.  Mann,  10  M.  &  W., 
646;  Bateman  v.  Bluek,  31  L.  J.  Q.  B.,  406), 
however,  show  that  to  justify  a  private  indi- 
vidual in  abating  on  his  own  authority  such  a 
nuisance,itmustappearthat  itdoes  him  a  special 
injury ;  and  he  can  only  interfere  with  it  as  fsr 
as  may  be  necessary  to  exercise  his  rieht  of 
passing  along  the  highway  with  reaaonamecoa- 
venience,  and  not  bMause  the  obstruction  hap- 
pens to  be  there. 

Phear,  Wat.,  107,republished  in  37 Law  Lib., 
sixth  series,  70;  Barrower  v.  Bitton,  87  Barb., 
801;  see,  also.  Bridge  Co.  v.  SmiOi,  80  N.  T.. 
44;  Soger*  v.  Barker,  81  Barb..  447;  Clark  v. 
SyraevM,  IS  Barb..  32. 

In  Dimt*  v.  PeOeg,  16  A.  &  Ell  (N.  8.),  2W, 
that  was  an  action  for  damage  to  plaiotilTi 
wharf  by  defendant's  vessel;  the  plea  wn, 
"That  the  wharf  had  been  made  andoootinued 
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by  the  plaintiff,  and  projected  into  the  navimble 
n^er  below  low  water  mark,  and  unlawinlly 
obetructed  the  navigation  of  part  of  the  river, 
and  the  liege  subjects  could  not  use  that  part, 
unless  the  wharf  were  broken, as  in  the  declara- 
tion mentioned ;  that  the  defendant  bad  occa- 
sion to  pass  with  the  vessel  over  that  part  of  the 
river,  and  in  so  passing  did  the  danm;e,  and 
that  he  managed  his  vessel  with  all  skill  neces- 
sary to  navigate  the  river.  The  court  held  the 
plea  bad,  because  it  contained  no  averment 
that  it  was  necessary  to  pass  over  this  part  of 
the  river,  or  even  that  defendant  could  not  con- 
veniently navigate  the  river  without  coming  in 
contact  with  the  nuisance. 

Tbe  Act  relied  upon  provides,  section  3: 

The  Common  Council  shall  have  power,  by 
ordinance,  to  establish  dock  and  wharf  lines 
upon  the  iMuiks  of  the  Milwaukee  and  Menom- 
onee  Rivers,  restrain  and  prevent  encroach- 
ments upon  said  rivers  and  obstructions  thereto. 

They  cannot,  by  ordinance,  employ  a  con- 
tractor to  demolish  a  dwelling-house  supposed 
to  encroach  upon  the  highway ;  nor,  under  this 
Act,  can  they  order  the  destruction  of  the 
plaintiff's  property.  The  Legislature  itself  does 
not  possess,  nor  can  it  delegate  such  a  power. 
The  Legislature  may  pass  a  law  to  provide  for 
the  punishment  of  any  man  who  shall  obstruct 
a  highway;  but  it  cannot  pass  a  law  declaring 
that  the  house  of  A  does  obstruct  a  highway, 
for  that  would  be  an  exercise  of  judicial 
power. 

But  it  is  understood  that  the  respondents  will 
rely  upon  Tate»y.  Judd.lSWa.,  118,  to  over- 
throw all  the  doctrine  which  has  been  consid- 
ered as  settled  in  regard  to  riparian  ownership, 
both  in  England  and  in  this  country,  for  several 
centuries. 

The  answer  alleged,  but  no  proof  was  given 
under  it  at  the  trial,  that  defendant  was  in  oc- 
cupation of  a  lot  on  the  opposite  side  of  Point 
Street,  and  that  the  wharf  of  plaintiff  made  ac- 
cess to  defendant's  premises  more  difficult.  But 
the  answer  did  not  allege  that  defendant  could 
not,  with  reasonable  care,  go  to  and  from  his 
premises  without  interfering  with  this  wharf. 
No  proof  whatever  was  offered  by  the  defend- 
aoit  upon  this  subject,  as  the  bill  of  exceptions 
showa. 

On  the  trial,  the  plaintiff  proved  that  the  de- 
fendant took  the  earth  from  the  north  half  of 
Point  Street,  and  from  the  plaintiff's  wharf, and 
deporited  it  upon  the  defendant's  lot  to  fill  it 
op,  and  that  the  plaintiff's  wharf  was,  thereby, 
intared. 

Tbe  court,  there  speaking  of  the  parties  who 
were  owners  of  adjacent  lots,  says:  "  Neither  of 
ttiem  can  so  use  his  land  as  to  impair  the  right 
of  the  other." 

The  decision  in  that  case  is  not  an  estoppel 
^^onos. 

To  have  this  effect,  two  elements  must  ex- 
ist; the  subject-matter  and  the  parties  must  be 
identical. 

"  When  the  decisions  of  the  state  court  are 
not  consistent,  we  do  not  feel  bound  to  follow 
ttw  laat  if  it  is  contrary  to  our  own  convic- 
and  much  more  is  this  the  case  where, 
■  a  long  course  of  consistent  decisions,  some 
'  Bgbt  suddenly  springs  up,  or  an  excited 
pabUo  opinion  has  ehcited  new  doctrine,  sub- 
vmivc  of  former  safe  precedent." 

8m  10  Wall 


J%«»  V.  Peek,  18  How.,  69«  (60  U.  8..  XV., 
630). 

"This  court  had  first  decided  the  very  question. 

Button  V.  l^nmg,  1  Black,  28  (66  U.  8., 
XVII.,  29);  Oeorgetoum  v.  Can.  Co.,  18  Pet., 
91.  and  Hculroad  v.  Ward,  2  Black,  486  (67  U. 
8.,  XVIL,  811). 

The  decisions  of  the  state  court  are  not  con- 
sistent. 

Judd  T.  Tatet  is  an  erroneous  decision,  and 
ought  not  to  be  followed. 

Huch  is  not  the  law  of  that  court. 

Walker  Y.  Sluipherdaon,  2  Wis.,  384;  8.  C, 
4  Wis.,  486;  Baimet  v.  Baeitu,  4  Wis..  464; 
Carpenter  v.  Mann,  17  Wis.,  165. 

It  is  not  the  law  of  this  court. 

Qeorgetmen  v.  Can.  Co.,  12  Pet.,  81;  Bad- 
road  V.  Ward  (tupra). 

It  is  not  law  at  all. 

Broome,  Com.,  280;  Bridge  Go.  v.  amiih,  80 
N.  Y.,44;  Bogers-v.  Baker,  81  Barb.,  447;  Clark 
V.  ByraevM.  81  Barb.,  82;  Dime*  v.  Pttley,  16 
A.  &  E.  (N.  8),  276;  Bridge  v.  B.  B.  Co.,i 
Mees.  &W., 244;  Daouwv.  Mann. lOMees. &W., 
54«;  Mayor  of  Colchetter  v.  Brooke,  7  Q.  B.,  889. 

The  decision  in  the  Judd  case  is  not  applica- 
ble to  this,  because  the  facts  shown  here  are 
wholly  different  from  the  case  shown  in  the  rec- 
ord, upon  which  that  court  made  its  decision. 

Meeiir*.  E.  O.  Ryan  and  H.  L.  Palmer,  tot 
appellees: 

Conflicting  rules  of  decision,  by  different 
courts,  affecting  rights  within  the  same  juris- 
diction, are  an  evil  of  great  magnitude,  and 
when  applied  to  the  tenure  of  land,  would  be 
an  intolerable  plague. 

McKeen  v.  belaney,  6  Cranch,  32;  PMe  v. 
WendaU,  9  Cranch,  08;  Elmendotf  v.  Taylor. 
10  Wheat..  lS9;MeDowea  v.  Peyton,  10  Wheat, 
461 ;  McOutehen  v.  Marshall,  8  Pet.,  240. 

I  know  of  no  decision  of  this  court  to  the 
contrary,  relating  to  the  title  of  the  land.  The 
exceptions  to  the  general  rule  applying  to  all 
state  statutes,  statM  by  the  court  in  Peate  v. 
Peek,  18  How.,  898  (59  U.  8.,  XV.,  520),  have 
no  application  in  this  case.  I  refer  genendly 
to  T/uUch4ir  V.  PoaeU,  6  Wheat.,  127;  Thomp- 
ton  V.  Selden,  20  How.,  194  (61  U.  8.,  XV., 
1001);  BuueU  v.  Ely,  2  Black,  677  (67  U.  8., 
XVII.,  259) ;  LeMngweU  v.  Warren,  2  Black,  608 
[67  U.  8.,  XVn.,  2821:  Bvan*  v.  Patterxm,  4 
Wall.,  230(71  D.  8.,  XVIIL,  894);  Ltague  v. 
AtchiDon,  6  Wall.,  115  (73  U.  8.,  XVIIL,  764); 
Walker  v.  VUlcnato,  6  Wall.,  124  (73  U.  8., 
XVIIL,  858). 

The  rule  if  here  applied,  is  conclusive  of 
this  case. 

The  grantor  of  the  complainant  asserted  tbe 
same  right  to  the  same  premises,  in  an  action  in 
the  State  Courts  of  Wisconsin.  The  decision 
of  that  case,  by  the  Supreme  Court  of  the  State, 
is  found  in  T<Ue*  v.  Judd,  18  WU.,  118.  It  U 
conclusive  on  this  court,  under  its  own  rule  of 
decision. 

The  defense  in  this  case  fully  sustained  upon 
the  doctrine  of  dedication;  that  "the  premises 
for  the  injury  to  which  the  plaintiff  complains, 
were  devoted  by  the  original  proprietors  to  the 
public  use  as  a  highwav  by  water  and,  conse- 
quently, that  the  gTad.ing,  filling  and  other 
works  of  the  plaintiff  within  the  line  of  such 
highway,  by  which  it  is  blocked  up  and  de- 
stroyed, were  a  public  nuisance." 

9b6 


Digitized  by 


Cioogle 


497-507 


Supreme  Coubt  of  thb  Ukited  States. 


Dbc.  Tsbii; 


It  is  not  inconsistent  witli  the  principle  of 
dedication  on  wliicli  Tales  v.  Juad  resU,  that 
the  riparian  owner  takes  to  the  center  of  the 
river,  and  that  the  public  cannot,  without  com- 
pensation, establish  a  dock  line  to  intrude  upon 
hisposseasion. 

The  plaintiff  in  that  case  was  the  fi^rantor  of 
the  complainant  in  this,  and  the  defendant  in 
that  case  rested  upon  the  public  right  to  the 
water  highway.  This  gives  to  the  case  almost 
the  effect  of  ret  judicata,  conclusive  on  the  com- 
plainant here. 

Argument  was  made  in  the  court  below,  that 
the  City  had  no  power  to  remove  the  obstruc- 
tion. The  City,  by  its  charter,  has  charge  of 
all  the  public  highways  within  its  corporate 
limits,  and  has  a  special  duty  to  keep  the  river 
dredged  to  a  sufficient  depth.  It  is,  therefore, 
difficult  to  see  the  force  of  the  argument.  This 
point  also  is  settled  by  Yatet  v.  Jvdd.  If  a  pri- 
vate person  had  a  ri^ht  to  remove  this  olMtruc- 
tion,  certainly  the  City  had. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court : 

In  the  year  1856,  Clark  Sbepherdson,  who 
was  the  owner  of  a  lot  in  Milwaukee,  fronting 
on  the  Menomonee  and  Milwaukee  Rivers  in 
said  City,  and  who  had  commenced  to  build  a 
wharf  at  the  junction  of  those  rivers,  conveyed 
the  interest  that  he  bad  in  said  wharf  and  in 
the  front  of  the  lot  to  the  center  of  the  Mil- 
waukee River,  to  Peter  Yates,  with  the  right 
and  privilege  of  docking,  dredging  out  and 
making  a  water  front  on  the  Milwaukee  River. 
Between  the  margin  of  the  water  (which  for  the 
purposes  of  this  case  may  be  assumed  to  be  the 
eastern  boundary  of  Sliepardson's  lot)  and  the 
navigable  channel  of  the  Milwaukee  River,  a 
space  intervened,  which  was  covered  with  water 
more  or  less,  but  which  was  of  no  use  for  pur- 
poses of  navigation.  The  title  of  this  was  sup- 
posed by  Shepardson  and  Yates  to  be  con- 
veyed by  the  deed  from  the  former  to  the  lat- 
ter, and  over  It  Yates  built  a  wharf  the  width 
of  the  lot  and  extending  one  hundred  and 
ninety  feet,  in  order  to  reach  the  navigable  part 
of  the  river. 

In  April,  1864,  the  City  of  Milwaukee,  by  an 
ordinance,  declared  this  wharf  an  obstructiun  to 
navigation  and  a  nuisance,  and  ordered  it  to  be 
abated.  On  the  refusal  of  Yates  to  abate  it 
himself,  the  City  entered  into  a  contract  with 
Miller,  the  other  defendant  in  this  suit,  to  re- 
move it,  and  thereupon  R.  V.  Yates,  the  appel- 
lant, who  had  purchased  of  Peter  Yates,  com- 
menced this  suit  to  restrain  them  from  doing  so. 

There  is  no  evidence  in  the  record  to  snow 
that  the  wharf  was  an  actual  obstruction  to 
navigation,  or  was,  in  any  other  sense,  a  nui- 
sance. 

The  defendants,  in  support  of  their  right  to 
remove  the  wharf,  seem  to  rely:  1,  upon  the 
want  of  title  in  the  plaintiff  to  the  locus  in  quo; 
and  ii,  upon  the  absolute  power  of  the  City  of 
Milwaukee,a8  the  repository  of  the  public  author- 
ity on  the  subject  of  wharves,  piers,  and  other 
matters  affecting  the  navigation  of  the  river 
within  the  city  limits,  to  determine  the  charac- 
ter and  location  of  such  structures. 

As  to  the  first  of  these  propositions,  it  does 
not  seem  to  be  necessary  to  decide  whether  the 
title  of  the  lot  extends  to  the  thread  of  the  chan- 
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nel  of  the  river,  thoodi  if  the  ami  was  origi- 
nally  part  of  the  public  hndsof  the  United  States, 
as  seems  probable,  the  case  of  £.  £.  0».  v. 
Sehurmeier  {ante,  74),  would  limit  the  title  to 
the  margin  of  the  stream. 

But  whether  the  title  of  the  owner  of  soch  a 
lot  extends  beyond  the  dry  land  or  not,  be  is 
certainly  entitled  to  the  rights  of  a  riparian  pro- 
prietor whose  land  is  bounded  by  a  navigable 
stream;  and  among  those  rights  are  aoceasei  to 
the  navigable  part  of  the  river  from  the  front  of 
his  lot.  the  right  to  make  a  landing,  wharf  or  pier 
for  his  own  use  or  for  the  use  of  the  public, 
subject  to  such  general  rules  and  regulauoos  as 
the  Legislature  may  see  proper  to  impose  for  (lie 
protection  of  the  rights  of  the  public,  wtiatever 
those  may  be.  This  proposition  has  been  de- 
cided by  this  court  in  the  cases  of  Dutto%  v. 
Strimg,  1  Black,  23  [66  U.  S.,  XVIL.  28],  and 
R.  R.  Co.  V.  Sehurmrier,  ^ust  cited.  The  Sfr 
preme  Court  of  Wisconsin  has  gone  furtlier, 
and  asserts  the  doctrine  that  the  title  of  the 
owner  of  such  a  lot  extends  to  the  center  of  tiie 
stream,  subject  to  the  easement  of  the  public 
in  its  use  for  navigation,  and  that  he  "may 
construct  docks  or  landing  places  for  goods  or 
passengers,  taking  care  that  vessels  emploved 
in  navigating  the  stream  ar«  not  impeded  in 
their  passage,  nor  prevented  from  the  use  of 
all  parts  of  the  stream  which  are  navigable^' 
Walker  y.  Shepardson,  4  Wia.,  486. 

This  riparian  right  is  property,  and  is  valoa- 
ble.  and,  though  it  must  be  enjoyed  in  due  sub- 
jection to  the  rights  of  the  public,  it  cannot  be 
arbitrarily  or  capriciously  destroyed  or  im- 
paired. It  is  a  right  of  which,  when  ooce  vested, 
the  owner  can  only  be  deprived  in  accordance 
with  established  law,  and  if  necessary  that  it 
be  taken  for  the  public  good,  upon  due  oom- 
pensation. 

The  Act  of  the  Wisconsin  Legislature,  ap- 
proved March  81,  1854,  confers  upon  the  Citr 
of  Milwaukee  the  authority  to  establish  does 
and  wharf  lines  on  the  banks  of  the  Milwaukee 
and  Menomonee  Rivers,  and  restrain  ann  pre- 
vent encroachments  uponsaidriversand  ohstruc- 
tioiia  thereto,  and  it  is  by  this  statute  that  the 
summary  proceedings  for  the  removal  of  appel- 
lant's wharf  are  svipposed  Ut  be  authorized.  But 
the  mere  declaration  by  the  City  Council  of 
Milwaukee,  that  a  certaia  structure  was  an  eo- 
croucbment  or  obstruction,  did  not  make  it  so, 
nor  could  such  declaration  make  it  a  nuisance 
unless  it  iu  fact  had  that  character.  It  is  a  doc- 
trine not  to  be  tolerated  in  this  country,  tliat  t 
municipal  corptiration ,  without  any  genenl 
laws  either  of  the  City  or  of  the  Stale,  within 
which  a  given  structure  can  Ik-  shown  to  be  a 
nuisance,  can,  by  its  mere  dechiration  that  U  ie 
one,  subject  it  to  removal  by  any  person  sup- 
posed to  be  aggrieved,  or  even  by  the  City  itself 
This  would  place  every  house,  every  bu>ine«, 
and  all  the  property  of  the  City,  at  the  uoood- 
trolled  will  of  ilie  temporary  local  authorities 
Yet  this  seems  to  have  been  the  new  taken  ty 
counsel  who  defended  this  ca.se  in  the  Cirom 
Court;  for  that  single  ordinance  of  the  Ci<y. 
declaring  the  wharf  of  Yates  u  nui«aiK3e.  aad 
ordering  its  abatement,  is  the  only  cvuleace  i« 
the  record  that  it  is  a  nuisance  or  an  obstruc- 
tion to  navigation,  or  in  any  mauner  injurioas 
to  the  public. 

It  is  true  that  it  is  said  in  argument  that  the 
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City  Council  has  established  a  wharf  and  dock 
line  under  the  autliority  of  the  statute  we  have 
cited,  and  that  Yates'  dock  projects  beyond 
that  line. 

No  such  defense  is  set  up  in  the  answer,  and 
the  existence  of  such  a  line,  t>eiDg  a  matter  of 
which  the  court  could  not  take  judicial  notice, 
it  cannot  be  taken  into  account  here,  thougli 
there  is  some  testimony  on  the  subject  as  to  two 
different  dock  Jines,  one  made  Ixifom  and  the 
other  after  Tales'  wharf  was  built.  But  how- 
ever this  may  be,  we  are  of  opinion  that  the 
City  of  Milwaukee  cannot,  by  creating  a  mere 
artificial  and  imaginary  dock  line,  hundreds  of 
feet  away  from  the  navigated  part  of  the  river, 
and  without  making  the  river  navigable  up  to 
that  line,  deprive  riparian  owners  of  the  right 
to  avail  themselves  of  the  advantage  of  the  nav- 
igable channel  by  building  wharves  and  docks 
to  it  for  that  purpose. 

The  case  of  TateiY.  Jvdd,  18  Wis.,  118,  is 
much  relied  on  as  conclusive  of  the  one  before 
us.  Not  as  a  technical  estoppel,  though  one 
of  the  parties  is  grantor  of  the  lot  in  q\ie8lion  to 
the  present  plaintiff,  and  the  suit  embraced 
some  of  the  points  mooted  here.  But  it  is  said 
that,  as  a  case  establishing  the  law  of  the  State 
of  Wisconsin  on  the  questions  necessarily  in- 
volved in  the  present  suit,  we  are  tx>und  to  fol 
low  it  in  this  court. 

We  do  not  see  in  that  case  any  legal  proposi- 
tion decided  in  conflict  with  what  we  have  said 
in  the  previous  part  of  this  opinion.  The  court 
held  that  from  the'  plat  made  by  the  original 
owners,  who  had  laid  out  the  lots,  they  would 
infer  a  dedication  of  the  space  covered  with 
water,  in  front  of  the  dry  land  of  the  lots,  to 
public  use,  and  that  Yates'  wharf  was  an  in 
vasion  of  that  public  right.  This  question  of 
dedication,  on  which  the  whole  of  that  case 
turned,  was  one  of  fact,  to  be  determined  by 
ascertaining  the  intention  of  those  wbo  laid  out 
the  lots,  from  what  they  did,  and  from  the  ap 
plication  of  general  common  law  principles  to 
their  acts.  This  does  not  depena  upon  state 
statute  or  local  state  law.  The  law  which  gov- 
erns the  case  is  the  common  law,  on  which  this 
court  has  never  acknowledged  the  right  of  the 
state  courts  to  control  our  decisions  except,  per- 
haps, in  a  class  of  cases  where  state  courts  have 
established,  by  repeated  decisions,  a  rule  of 
property  in  regard  to  land  titles  peculiar  to  the 
Utate. 

This  is  not  such  a  case.  In  every  instance 
where  the  question  of  a  dedication  might  arise 
it  would  be  decided  on  the  special  facts  of  each 
case  even  in  the  Wisconsin  courts,  and  the  case 
of  YaU*  V.  Judd  lays  down  no  principle  of  law 
which  would  govern  all  such  cases.  The  Su- 
preme Court  inferred  from  the  facts  as  presented 
in  that  case,  a  dedication  of  the  land  lietween 
the  lot,  as  ascertained  by  its  given  dimensions, 
and  the  navigable  channel  of  the  river.  That 
qnestion  does  not  arise  here,  because,  as  we 
have  already  seen,  the  case  of  R.  R.  Co.  v. 
Bd^rmeier,  decided  that  if  the  lot,  as  thus  de- 
scribed, came  to  the  margin  of  the  stream,  no 
title  to  the  precise  locality  supposed  to  be  dedi- 
cated ever  passed  from  the  United  States. 

Much,  however,  as  we  respect  that  court,  we 
fe^  at  liberty  to  hold,  as  we  do,  that  there  is 
no  valid  dedication  as  the  case  is  presented  to  us. 

On  the  whole  we  are  of  opinion  that  Shepard- 
SeelO  Wau^ 


son,  as  riparian  owner  of  a  lot  bounded  by  a 
navigable  stream,  had  a  right  to  erect  this  wharf, 
and  that  Yates,  the  appellant,  whether  he  be 
regarded  as  purchaser  or  as  licensee,  has  the 
same  right ;  and  that  if  the  authorities  of  the  City 
of  Milwaukee  deem  its  removal  necessary  in  the 
prosecution  of  any  general  scheme  of  widening 
the  channel  and  improving  the  navigiition  of 
the  Milwaukee  River,  they  must  flrst  make  him 
compensation  for  his  property  so  taken  for  the 
public  use. 

The  decree  of  tht  Cirettil  Court  it,  t/iertfore, 
reverted,  with  instructions  to  enter  a  decree  en- 
joining the  defendants  below  from  interfering 
with  plaintiff's  wharf,  reserving,  however,  the 
right  of  Ihe  City  to  remove  or  change  it  so  far 
as  may  be  necessary  in  the  actual  improvement 
of  the  navigability  of  the  river,  and  upon  due 
compensation  made. 

ated— 18  Wall..  M :  21  Wall.,  392 ;  107  U.  8.,  OSB ; 
lOB  U.  9.,  682;  8  Diss.,  253;  2  Dill..  48,1;  3  McCrary, 
2)16;  23  Minn.,  ISO,  131:  42  Wis.,  211;  28  Mich.,  Sif; 
106  Maes.,  361 ;  HI  Mo.,  351 ;  12  Am.  Kep.,  168  (61  N. 
H..  50«  :  13  Am.  Hep.,  308  (41  Ind..  42) ;  14  Am.  Rep., 
657  (10  R.  I.,  85) ;  23  Am.  Hep.,  «09  (46  Tex.,  812) ;  si 
Am.  Rep.,  664  (12  R.  I.,  348);  37  Am.  Kep.,  401  (28 
Minn.,  226) ;  38  Am.  Hop.,  86  (98  III., 316);  41  Am.  Rep., 
296  (28  Mlnn.,378> ;  44  Am.  Kep.,  384  (92  N.  Y.,  iTi). 


GEORGE  M.  BARNARD,  PIff.  in  Err.. 

V. 

E.  N.  KELLOGG.  A.  DUNHAM,  btal. 

(See  S.  C.  10  Wall.,  883-886.) 

i2ufe  of  caveat  emptor.in  tale*  ofpertonal  prop- 
erty— tale  by  tample — emtom  cannot  imply 
iearranty — contract  not  varied  by  utage. 

In  sales  of  personal  property,  In  tbe  atwence  of 
express  warranty,  where  the  buyer  hiis  an  oppor- 
tunity to  inspect  the  commodity,  and  the  seller  Is 
gruilty  of  no  fraud  and  is  neither  the  manufacturer 
nor  in^wer  of  the  articles  be  sells,  the  maxim  of 
caveat  emptnr  applies. 

This  rule  does  not  apply  in  the  case  of  a  sale  by 
sample,  because  there  Is  no  oppurtunity  for  a  per- 
sonal examination  of  the  bulk  of  the  commodity 
which  the  sample  Is  shown  to  represent. 

Where  the  common  law  does  not.  on  the  admitted, 
facts  Imply  u  warranty  of  tbeiiood  quality  of  wool, 
no  custom  In  the  saleof  this  article  can  be  admit- 
ted to  Imply  one. 

A  clear,  certain  and  distinct  contract  is  not  sub- 
ject to  modiflcation  by  proof  of  ujago. 

[No.  54.] 
Argued  Nov.  17,  1870.      Decided  Feb.  S3,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  Ihe  District  of  Connecticut. 

Suit  was  brought  in  the  Superior  Court  in 
Hartford  County,  Connecticut,  by  the  defend- 
ants in  error,  to  recover  damages  upon  the  sale 
of  a  certain  quantity  of  wool  upon  the  petition 
of  the  dcfentiants,  the  case  was  removed  to  the 
court  bflow,  In  which  court  the  cause  was  tried 
and  judgment  given  for  the  plaintiffs, where- 
upon the  defentiant  sued  out  this  writ  of  error. 

The  case  is  fuUv  stated  by  the  court. 

Mr.  Charles  £.  Perkins,  for  plaintiff  in 
error: 

Bv  the  custom  of  dealers  in  wool  in  New 
York  and  Boston,  there  is  a  warranty  by  the 
seller  implied  from  the  fact  of  sale,  that  the 
wool  is  not  falsely  packed.    The  w(X)l  in  ques- 

Note.— Ciutom  ami  umac  atlmiatthUtty  <n  erm- 
atruc«o»  of  contract*.  See  iw»te  to  Adams  v.  Otter- 
baolt,  50  C.  8.  (16  How.;,  639. 
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tion  was  falsely  packed;  but  this  was  not 
known  to  Mr.  Barnard,  he  supposing  it  was 
f avlv  packed. 

We  claim  that  it  is  fully  settled  by  the  au- 
thorities in  Kew  York  and  Massachusetts,  as 
well  as  elsewhere,  that  such  a  custom  is  illegal 
and  void,  as  being  opposed  to  a  plain  and  well 
established  gener^  pnnciple  of  law. 

In  sales  of  personal  property,  no  warranty  of 
qoality  or  condition  is  imj^ied. 

SiMlmryy.  Slainer,  1%  Wend.,  158;  Ormrod 
▼.  Bitth,  U  Mees.  &  W.,  661. 

Innumerable  other  authorities  might  be  cited 
to  the  same  point. 

It  is  now  quite  as  well  settled,  that  a  usage 
in  opposition  to  a  settled  rule  of  law  is  void. 

XeUe  ▼.  B.  1.  Co.,  3  Burr.,  1316. 

On  the  circuit.  Lord  Mansfield  admitted  evi- 
dence of  a  custom  of  merchants  by  which  a  draft 
ne^tiable  under  the  general  law,  was  made 
non-negotiable.  But  in  the  opinion  of  the  full 
court  given  by  him,  he  says:  "I  am  verv 
clearly  of  opinion  that  I  ought  not  to  have  ad- 
mitted any  evidence  of  the  particular  usage  of 
merchants  in  such  a  case.  Of  this  I  say  I  am 
now  satisfied,  for  the  law  is  already  settled." 

Broum,  v.  Jaekiem,  3  Wash.  (C.  C.),  34;  Frith 
v.  Barker,  3  Johns.,  837;  Woodruff  v.  Bk.,  25 
Wend.,  678;  8.  C,  6  Hill,  174;  Homer  v.  Dorr, 
10  Mass.,  86;  U.  8.  v.  Buchanan,  8  How.,  88; 
Thomptim  V.  Bisfgi,  6  Wall.,  668  (73  U.  8., 
XVIII.,  704);  ITiompion  v.  Ashton,  14  Johns., 
816;  Bankin  v.  Ini.  Oo.,  1  Hall,  610;  Anton 
▼.  Loeke,  6  Hill,  487;  Beime  v.  Lord,  5  N.  Y., 
06;  Boteen  v.  Nearil,  8  N.  T.,  104;  Wheeler  v. 
Netebould,  16  N.  Y.,  895;  Hone  v.  In».  Uo.,  1 
Sandf..  187;  B.  B.  Co.y.  Morgan,  63  Barb.. 
217;  Ooxe  v.  Beidey,  10  Pa.,  348;  WetheriU  v. 
Neilnn,  30  Pa.,  448;  Boon  v.  The  Bdfatt,  40 
Ala.,  184;  Diekineon  v.  Oay,  7  AUen,  20;  Dodd 
V.  Fairlow,  11  Allen,  426;  8lurget  v.  Buckley, 
83  Conn.,  21;  Bate*  v.  Bk.,  37  Conn.,  230; 
Leech  V.  Bearddee,  33  Conn.,  404. 

It  is  also  expressly  held  by  the  above  cases, 
that  a  custom  by  which  a  warranty  is  implied 
against  false  packing  or  any  other  defect,  con- 
trarjr  to  the  rule  of  caveat  emptor,  is  void. 

There  are  some  cases  in  New  York  In  Cowen 
and  Wendell  which,  it  has  been  claimed,  adopt 
a  contrary  view;  but  all  of  these  were  sales  by 
sample. 

But,  even  if  the  court  should  be  of  the  opin- 
ion that  this  custom  is  a  legal  and  valid  one,  it 
cannot  be  allowed  to  contradict  nor  alter  the 
express  terms  of  sale. 

"Though  usage  is  admissible  to  explain 
what  is  doubtful,  it  is  not  admissible  to  contra- 
dict what  is  plain." 

1  Greenl.  £v.,  sec.  303,  pp.  388,  384;  Thomp- 
ton  V.  Riggt.  8  Wall.,  663  (73 U.  8.,  XVIII.. 
704);  Oelricka  v.  Ford,  38  How.,  40  (64  U.  8., 
XVI.,  684);  The  Beetide,  3  8umn.,  667;  Ware 
Y.  Rubber  Co.,  8  Allen,  84:  Leeeh  v.  Beardelee, 
2i  Conn.,  404;  Bane*  v.  Bk.,  27  Conn.,  320. 

Mr.  Barnard  made  it  an  express  condition  of 
sale,  that  the  purchaser  should  come  to  Boston 
and  examine  tne  wool.  By  law,  a  broker  is  the 
agent  of  both  parties. 

Btory,  Ag.,  38,  sec.  38,  andn.  3. 

So  far  as  he  was  the  agent  of  Mr.  Barnard, 
he  could  not  go  beyond  his  instructions.  If 
Kellogg  &  Co.  did  not  fully  understand  the 
terms  of  sale  nor  the  powers  of  the  broker,  they 
988 


should  have  Inquired.  There  was  oertafaily  iiif- 
flcient  to  put  them  on  inquiiy  as  to  the  meas- 
ing  of  the  terms  used,  and  the  authority  of  the 
broker. 

Meter*.  N.  SUpButn  and  B.  D.  BMord, 
for  defendant  in  error. 

"  It  is  no  objection  to  a  custom,  that  it  tg  not 
conformable  with  the  common  law  of  the  land; 
for  it  is  of  the  very  essence  of  a  custom  that  it 
should  vary  from  it." 

By  Lord  Krnyon,  in  Horton  ▼.  Btekman,  6 
T.  K..  764;  The  Paragon,  1  Ware,  333;  ChM 
V.  7,600  ButheltoT  OaU,  16  Law  Bep.  (S.  &). 
403:  Wtleot  v.  Wood,  9  Wend.,  840;  WOeoda 
V.  Phaiip*,  1  WalL,  Jr.,  68;  Qibton  y.  Oulmr, 
17  Wend..  806;  Olairk  v.  Baker,  11  Met.  181: 
Oookendorfery.  Pre*ton,  4  How..  817;  KOgtn 
V.  BuOdey,  14  Conn..  363;  HtUtq/M.  Bromn,  3 
Day,  346. 

"  Every  sale  of  packed  cotton  most  be  con- 
sidered in  the  nature  of  a  sale  by  sample,  whidi 
amounts  to  a  warranty  that  the  whole  Initt  dull 
conmare  with  the  specimen  exhibited." 

iffg.  Oo.  v.  Lawrmee,  4  Cow.,  444;  Beebe  v. 
Robert,  13  Wend.,  418;  Boorman  v.  Jenkin*,  18 
Wend.,  666;  Oattagherr.  Waring.  0  Wend.,  90. 

The  custom  of  any  particular  trade  may  es- 
tablish an  implied  warranty  between  partiei 
transacting  business  therein,  it  being  presumed 
that  the  dealings  of  the  parties  were  regulated 
by  the  custom,  in  the  auence  of  evidence  to 
the  contrary. 

Chit.  Cont,  454;  Jone*v.  Boieden.  4  Taimt, 
868;  l(fg.  Co.  v.  Dixon,  8  Cush.,  407. 

For  examples  of  the  customs  Banctkwed  by 
courts  which  vary  or  modify  the  rule  of  eamat 
emptor,  we  refer  to  Sewell  v.  Oibbt,  1  Hall.  008; 
Sumner  v.  I^ton,  30  N.  H.,  884. 

The  customs,  contravening  the  rule  of  eaueat 
emptor,  which  have  been  cusregarded  by  the 
courts,  are  of  a  very  different  nature  from  the 
one  now  under  connderation. 

The  former  were  customs  whereby  the  seller 
impliedly  warranted  his  wares  to  be  merchant- 
able, and  were  thus  directly  at  variance  with 
the  common  law.  This  custom  is  not  •  war- 
ranty in  regard  to  character  or  quali^,  bat  ii 
in  effect  a  warranty  against  fraud;  that  mate- 
rial, foreign  to  and  not  properly  belonging  to 
or  with  the  article  sold,  has  not  been  secretly 
placed  within  the  bale. 

When  an  express  or  implied  wanran^  exists, 
an  examination  of  the  article  sold  it  not  a 
waiver  of  the  contract. 

WilUngi  v.  Ooniequa,  Pet.  (C.  C).  801. 

Especially  is  this  true  when  the  articles  are 
so  prepared  and  present  such  an  appearance  as 
to  deceive  purchasers. 

Henthavi  v.  Bobbin*.  0  Met.,  88;  7^*  t.  F^ 
more,  8  Camp.,  403;  Shepherd  v.  Kane,  6  B.  A 
Aid..  340;  (kaood  v.  Letuit,  3  Harr.  &  Q..  405. 

A  principu  is  liable  for  the  acta  of  a  general 
agent,  in  all  matters  within  the  cuatomaiT  and 
usual  scope  of  the  buMness  upon  whicL  the 
agent  is  employed,  although  the  agent  ezoeedi 
private  instructions,  not  communicated  to  the 
party  acting  with  such  agent 

8tory,  Ag.,  147;  and  n.; Hoteardy.  Shenmrd, 
3  L.  R  (C.  P.).  148. 

Mr.  Ju*tiee  DaTfa  delivered  the  opinioB  of 
the  court: 
This  suit  grows  oat  of  an  alleged  breach  of 
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•oontract  coDcerniDg  a  lot  of  foreign  wool,  and 
it  is  necessary  to  state  the'  main  facts  of  the 
•case,  to  show  how  the  single  question  of  law 
which  the  record  presents  arises.  In  the  sum- 
mer of  1864,  Barnard,  a  commission  merchant 
residing  in  Boston,  Massachusetts,  placed  a  lot 
-of  foreign  wool,  receired  from  a  shipper  in 
BuenoB  A.yres,  and  on  which  he  had  made  ad- 
vances, in  the  hands  of  Bond  &  Co.,  wool 
brokers  in  Boston,  to  sell,  with  instructions  not 
~to  sell  unless  the  purchaser  came  to  Boston  and 
•examined  the  wool  for  himself.  These  brok- 
■ers  sent  to  £.  N.  Kellogg  &  Co.,  merchants 
and  dealers  in  wool  in  Hartford,  Connecticut, 
«t  their  request,  samples  of  the  diSerent  lots 
•of  wool,  and  communicated  the  prices  at  which 
-each  lot  could  be  obtained.  Kellogg  &  Co.,  in 
reply,  offered  to  take  the  wool,  all  around,  at 
fifty  cents  a  pound,  if  equal  to  the  samples 
furnished,  and  Bond  &  Co.,  for  their  princi- 
pal, on  Saturday,  the  6th  day  of  August,  by 
tetter  and  telegram  accepted  this  offer,  pro- 
-vided  Kellogg  &  Co.  examined  the  wool  on 
the  succeeding  Monday  and  reported  on  that 
•day  whether  or  not  they  would  take  it.  Kel- 
logg &  Co.  acceded  to  this  condition,  and  the 
«enior  member  of  the  firm  repured  to  Boston 
-on  the  day  named,  and  examined  four  bales  in 
the  brokers'  office  as  fully  as  he  desired,  and 
was  offered  an  opportunity  to  examine  all  the 
liales  and  have  them  opened  for  his  inspection. 
This  be  declined  to  do,  and  concluded  the  pur- 
chase on  the  Joint  accotut  of  all  the  plaintiffs. 
Some  months  after  this,  on  opening  the  bales, 
it  was  ascertained  that  a  portion  of  them  were 
falsely  and  deceitfullv  packed,  by  placing  in 
the  interior  rotten  ana  damaged  wool  and  tags, 
which  were  concealed  by  an  outer  covering  of 
fleeces  in  their  ordinary  state.  This  condition 
of  things  was  communicated  to  Barnard,  and 
he  was  asked  to  indemnify  the  purchaser 
against  the  loss  he  sustained  m  consequence  of 
it.  The  refusal  of  this  request  resulted  in  the 
bringing  of  this  suit.  The  learned  circuit 
-court  trying  this  cause  without  the  interven- 
tion of  a  jury,  found  that  there  was  no  express 
warranty  that  the  liales  not  examined  should 
correspond  to  those  exhibited  at  the  brokers' 
store,  and  that  the  law  under  the  circumstances 
•could  not  imply  any.  But  the  court  found,  as 
a  matter  of  fact,  that  by  the  custom  of  mer- 
chants and  dealers  in  foreign  wool  in  bales  in 
Boston  and  Xew  York,  the  principal  markets 
-of  this  country  where  such  wool  is  sold,  there 
is  an  implied  warranty  of  the  seller  to  the  pur- 
-cbaser  that  the  same  is  not  falsely  nor  deceit- 
fully packed,  and  held  as  a  matter  of  law  that 
the  custom  was  valid  and  binding  on  the  par- 
ties to  this  contract,  and  gave  judgment  for 
the  plaintiffs  below. 

This  writ  of  error  is  brought  here  to  test  the 
-correctness  of  this  ruling. 

No  principle  of  the  common  law  has  been 
better  established,  or  more  often  affirmed,  both 
in  this  country  and  in  England,  than  that  in 
sales  of  personal  property,  in  the  atwence  of 
-express  warranty,  where  the  buyer  has  an  op- 
portunity to  inspect  the  commodity,  and  the 
seller  is  guilty  of  no  fraud,  and  is  neither  the 
manufacturer  nor  grower  of  the  article  he  sells, 
the  maxim  of  caveat  tfinpUiT  applies.  Such  a 
Tule,  requiring  the  purchaser  to  take  care  of 
his  own  mterests,  has  been  found  best  adapted 
•See  10  Wall.  0.  8.,  Book  19. 


to  the  wants  of  trade  in  the  business  transac- 
tions of  life.  And  there  is  no  hardship  in  it, 
because  if  the  purchaser  distrusts  his  Judgment 
he  can  require  of  the  seller  a  warranty  that  the 
quality  or  condition  of  the  goods  he  desires  to 
bu}r  corresponds  with  the  sample  exliibited.  If 
he  is  satisfied  without  a  warranty,  and  can  in- 
spect and  declines  to  do  it,  he  takes  upon  him- 
self the  risk  that  the  article  is  merchantable. 
And  he  cannot  relieve  himself  and  charge  the 
seller  on  the  ground  that  the  examination  will 
occupy  time,  and  is  attended  with  labor  and 
inconvenience.  If  it  is  practicable,  no  matter 
how  inconvenient,  the  rule  applies.  One  of 
the  main  reasons  why  the  rule  does  not  apply 
in  the  case  of  a  sale  by  sample,  is  because  there 
is  no  opportunity  for  a  personal  examination 
of  the  bulk  of  the  commodity  which  the  sam- 
ple is  shown  to  represent.  Of  such  universal 
acceptance  is  the  doctrine  of  eattat  emptor  in 
this  country,  that  the  courts  of  all  the  States 
in  the  Union  where  the  common  law  prevails, 
with  one  exception  (South  Caroliaa),8anction  it. 
Applying  this  acknowledged  rule  of  law  to 
this  case,  it  is  eas^  to  settle  the  rights  of  the 
parlies,  and  to  interpret  the  contract  which 
they  made.  That  the  wool  was  not  sold  by 
sample  clearly  appears.  And  it  is  equally 
clear  that  both  siaes  understood  that  the  buyer, 
if  he  bought,  was  to  be  his  own  Judge  of  the 
quality  of  the  article  he  purchased.  Barnard 
expressly  stipulated,  as  a  condition  of  sale,  that 
Kellogg  should  examine  the  wool,  and  he  did 
examine  it  for  himself.  If  Kellogg  intended 
to  rely  on  the  samples  as  a  basis  of  purchase, 
why  did  he  go  to  Boston  and  inspect  the  bales 
at  all,  after  notice  that  such  inspection  was 
necessary  before  the  sale  could  be  completed  T 
His  conduct  is  wholly  inconsistent  with  the 
theory  of  a  sale  by  sample.  If  he  wanted  to 
secure  himself  against  possible  loss,  he  should 
either  have  required  a  warranty  or  taken  the 
trouble  of  inspecting  fully  all  the  bales.  Not 
doing  this,  he  cannot  turn  round  and  charge 
the  seller  with  the  consequences  of  his  own 
negligence.  Barnard  acted  in  good  faith,  and 
did  not  know  or  have  reason  to  believe  that 
the  wool  was  falsely  packed.  The  sale  on  bis 
part  was  intended  to  be  upon  the  usual  exam- 
ination of  the  article,  and  the  proceeding  by 
Kellogg  shows  that  he  so  understood  it,  and  ft 
is  hani  to  see  what  ground  of  complaint  even 
he  has  against  Barnard.  It  will  not  do  to  say 
that  it  was  inconvenient  to  examine  all  the 
bales  because,  if  inconvenient,  it  was  still  prac- 
ticable and  that  is  all,  as  we  have  Keen,  that 
the  law  requires.  The  case  of  BaXUbwry  v. 
Stainer,  19  Wend.,  158,  is  similar  in  its  facts 
to  this  case,  and  the  court  applied  to  it  the  rule 
of  eaveai  emptor.  There  bales  of  hemp  were 
sold  which  turned  out  to  be  falsely  packed. 
The  purchaser  wished  to  treat  tltp  sEile  as  a 
sale  by  sample;  but  the  court  said  to  him, 
"  You  were  told  to  examine  for  yourself,  and 
having  opened  one  ba,le,  and  at  liberty  to  open 
all ;  and  omitting  to  do  it,  you  cannot  be  per- 
mitted to  allege  that  the  sale  was  a  sale  by  sam- 
ple, nor  to  recover  damages  as  on  an  implied 
warranty."  It  is,  therefore,  clear  by  the  gen- 
eral principles  of  law,  adopted  in  the  interests 
of  trade  and  commerce,  that  the  seller  in  this 
instance  was  not  answerable  over  for  any  latent 
defects  in  the  bales  of  wool. 
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But  the  learned  court  below  having  found 
that  by  the  custom  of  dealers  in  wool  m  New 
York  and  Boston  there  is  a  warranty  by  the 
seller  implied  from  the  fact  of  sale,  that  the 
wool  is  not  falsely  packed,  and  baring  held 
Barnard  bound  by  it,  the  inquiry  arises  whether 
such  a  custom  can  be  admitted  to  control  the 
general  rules  of  law  in  relation  to  the  sale  of 
personal  property. 

It  is  to  be  regretted  that  the  decisions  of  the 
courts,  defining  what  local  usages  may  or  may 
not  do,  have  not  been  uniform.  In  some  ju- 
dicial tribunals  there  has  been  a  disposition  to 
narrow  the  limits  of  this  species  of  evidence, 
in  others  to  extend  them,  and  on  this  account 
mainly  the  conflict  in  decision  arises.  But  if 
it  is  hard  to  reconcile  all  the  cases,  it  may  be 
safely  said  they  do  not  differ  so  much  in  prin- 
ciple, as  in  the  application  of  the  rules  of  law. 
The  proper  office  of  a  custom  or  usage  in  trade 
is  to  ascertain  and  explain  the  meaning  and  in- 
tention of  the  parties  to  a  contract,  whether 
written  or  in  parol,  which  could  not  be  done 
without  the  aid  of  this  extrinsic  evidence.  It 
does  not  go  beyond  this,  and  is  used  as  a  mode 
of  interpretation  on  the  theory  that  the  parties 
knew  of  its  existence,  and  contracted  with  ref- 
erence to  it.  It  is  often  emploved  to  explain 
words  or  phrases  in  a  contract  of  doubtful  sig- 
nification, or  which  may  be  understood  in  dif- 
ferent senses,  according  to  the  subject-matter 
to  which  they  are  applied.  But  if  it  be  incon- 
sistent with  the  contract,  or  expressly  or  by 
necessary  implication  contradicts  it,  it  cannot 
be  received  in  evidence  to  affect  it.  See  notgi 
to  Wriggletworth  v.  DaOuon,  1  Smith's  L.  Cas., 
670  (Doug.,  200);  2  Pars.,  Cent.,  sec.  ».  p.  685; 
Taylor,  Ev.,  p.  943,  and  following.  "  Usage," 
says  Lord  Lyndhurst,  "  may  be  admissible  to 
explain  what  is  doubtful ;  it  is  never  admissi- 
ble to  contradict  what  is  plain."  Braekett  v. 
Soyal  Exeh.  Ass.  Co.,  2  Cromp.  &  J.,  249. 
And  it  is  well  settled  that  usage  cannot  be  al- 
lowed to  subvert  the  settled  rules  of  law.  See 
note  to  Smith's  L.  Cases,  supra.  Whatever 
tends  to  unsettle  the  law  and  make  it  different 
in  the  different  communities  into  which  the 
State  is  divided,  leads  to  mischievous  conse- 

Suences,  embarrasses  trade,  and  is  against  pub- 
c  policy.  If,  therefore,  on  a  given  state  of 
facts,  the  rights  and  liabilities  of  the  parties  to 
a  contract  are  fixed  by  the  general  principles 
of  the  common  law,  they  cannot  be  changed 
by  any  local  custom  of  the  place  where  the 
contract  was  made.  In  this  case  the  common 
law  did  not,  on  the  admitted  facts,  imply  a 
warranty  of  the  good  quality  of  the  wool,  and 
no  custom  in  the  sale  of  this  article  can  be  ad- 
mitted to  imply  one.  A  contrary  doctrine, 
says  the  court,  in  Thompson  v.  Ashtcm,  14 
Johns.,  817,  "  would  be  extremely  pernicious 
in  its  consequences,  and  render  vague  and  un- 
certain all  the  rules  of  law  on  the  sales  of 
chattels." 

In  Massachusetts,  where  this  contract  was 
made,  the  more  recent  decisions  on  the  subject 
are  against  the  validity  of  the  custom  set  up  in 
this  case.  In  Dickinson  v.  Gay,  7  Allen,  29, 
which  was  a  sale  of  cases  of  satinets  made  by 
samples,  there  were  in  both  the  samples  and  the 
goods  a  latent  defect  not  discoverable  by  in- 
spection, nor  until  the  goods  were  printed,  so 
that  they  were  unmerchantable.  It  was  con- 1 
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tended  that,  by  custom,  there  was  in  such  t  am 
a  warranty  implied  from  the  sale  that  the  goods 
were  merchantable.  But  the  court,  after  a  fnll 
review  of  all  the  authorities,  decided  that  the- 
custom  that  a  warranty  was  implied,  when  by 
law  it  was  not  implied,  was  contrary  to  the  rale 
of  the  common  law  on  the  subject  and,  there- 
fore, void.  If  anything,  the  case  of  Dodd  v. 
Fariow,  11  Allen,  426,  is  moreconcltisive  on  the 
point.  There  forty  bales  of  goat  skins  wees 
sold  by  a  broker,  who  put  into  the  memoiandnm 
of  sale,  without  authwity,  the  words  "to  be  of 
merchantable  quality  and  in  good  order." 

It  was  contended  that  by  custom,  in  all  sale* 
of  such  skins,  there  was  an  implied  warnotv 
that  they  were  of  merchantable  quality  and,, 
therefore,  the  broker  was  authorized  to  insert 
the  words,  but  the  court  held  the  custom  itself 
invalid.  They  say:  "  It  contravenes  the  prin- 
ciple, which  has  l>een  sanctioned  and  adopted 
b^  this  court,  upon  full  and  deliberate  consider- 
ation, that  no  usage  will  be  held  legal  or  tnnd- 
ing  on  parties,  which  not  only  relates  to  and 
regulates  a  particular  course  or  mode  of  deal- 
ing, but  which  also  engrafts  on  a  contract  of 
sale  a  stipulation  or  obligation  which  is  incon- 
sistent with  the  rule  of  the  common  law  on  the 
subject."  It  is  clear,  therefore,  that  in  Massa- 
chusetts, where  the  wool  was  sold  and  tne  seller 
lived,  the  usage  in  question  would  not  have 
been  sanctioned. 

In  New  York  there  are  some  caaea  which 
would  seem  to  have  adopted  a  contrary  view, 
but  the  earlier  and  later  cases  agree  with  the 
Massachusetts  decisions.  The  queetion  in  FrUK 
V.  Barker,  2  Johns. ,  827,  was,  whether  a  custom 
was  valid  that  freight  must  be  paid  on  Kpoda 
lost  by  p«ril  of  the  sea,  and  OM^  JusfUee  Kent, 
in  deciding  that  the  custom  was  invalid,  says: 
"  Though  usage  is  often  resorted  to  for  ex- 
planation of  commercial  instruments,  it  never 
is,  or  ought  to  be,  received  to  contradict  a  s^ 
tied  rule  of  commercial  law."  In  Woodrufr. 
Bank,  25  Wend.,  673,  a  usage  in  the  City  of 
New  York,  that  days  of  grace  were  not  al- 
lowed on  a  certain  description  of  commercial 
paper,  was  held  to  be  illegal.  Nelson,  CU^ 
Justice,  on  giving  the  opinion  of  that  court,  says: 
"  The  effect  of  the  proof  of  usage  in  this  case, 
if  sanctioned,  would  be  to  overturn  the  whole 
law  on  the  subject  of  bills  of  exchange  in  the 
City  of  New  York; "  and  adds:  "  If  the  usage 
prevails  there,  as  testified  to,  it  cannot  be  allowed 
to  control  the  settled  and  acknowledged  law  of 
the  State  in  respect  to  this  description  of  paper." 
And  in  Beime  v.  Dord,  6  N.  Y.,  95,  the  evidence 
of  a  custom  that  in  the  sale  of  blankets  in  balea, 
where  there  was  no  express  warranty,  the  seller 
impliedly  warranted  them  all  equal  to  a  aamide 
shown,  was  held  inadmissible,  because  contrary 
to  the  settled  rule  of  law  on  the  subject  of  chat- 
tels. But  the  latest  authority  in  that  State  on 
the  subject  is  the  case  cf  Simmont  v.  Lmt,  S 
Eeyes,  219.  That  was  an  action  to  recover  the 
value  of  a  quantity  of  gold  dust  shipped  by 
Simmons  from  San  Franciaoo  to  New  York  oa 
Law's  line  of  steamers,  which  was  not  delivered. 
An  attempt  was  made  to  limit  the  limbUity  of 
the  common  carrier  beyond  the  terma  of  the 
contract  in  the  bill  of  lading  by  proof  of  the 
usage  of  the  trade,  which  waa  well  known  lo 
the  shipper,  but  the  evidence  was  rejected.  Ti» 
court,  in  commenting  on  the  queatiOD.  aay:  "A 
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clear,  certain  and  distinct  contract  is  not  sub- 
ject to  modification  by  proof  of  usage.  Such 
a  contract  disposes  of  all  customs  by  its  own 
terms,  and  by  its  terms  alone  is  the  conduct  of 
the  parties  to  be  regulated,  and  their  liability  to 
be  determined." 

In  Pennsylvania  this  subject  has  been  much 
discussed,  and  not  always  with  the  same  result. 
At  an  early  day  the  Supreme  Court  of  the  State 
allowed  evidence  of  unage,  that  in  the  City  of 
Philadelphia  the  seller  of  cotton  warranted 
against  latent  defects,  though  there  were  neither 
fraud  on  his  part  nor  actual  warranty.  Snowden 
▼.  Warder,  S  Rawlc,  101.  Chuf  Juttiee  Gib- 
son, at  the  time,  dissented  from  the  doctrine, 
and  the  same  court,  in  later  cases,  has  disap- 
proved of  it,  and  Goxe  v.  Seuley,  lU  Pa.,  243; 
WitheriU  v.  Neilaan,,  20  Pa.,  488,  now  hold  that 
a  usage,  to  be  admissible,  "  must  not  conflict 
with  the  settled  rules  of  law,  nor  go  to  defeat 
the  essential  terms  of  the  contract. 

It  would  unnecessarily  lengthen  this  opinion 
to  review  any  further  the  American  authorities 
on  this  subject.  It  is  enough  to  say,  as  a  gen- 
eral thing,  that  they  are  in  harmony  with  the 
decisions  already  noticed.  See  the  American 
note\aWTigglie»worih\.  Dalliton  [«i/pra]  where 
the  cases  are  collected  and  distinctions  noticed. 

The  necessity  for  discussing  this  rule  of  evi- 
dence has  often  occurred  in  Uie  highest  courts 
of  England  on  account  of  the  great  extent  and 
variety  of  local  usages  which  prevail  in  that 
country,  but  it  would  serve  no  useful  purpose  to 
review  the  cases.  They  are  collected  in  the 
vetT  accurate  English  rutU  to  Wrigghnoorth  v. 
DalUton  [tupra]  and  are  not  different  in  prin- 
ciple from  the  general  current  of  the  Ameri- 
can cases.  If  any  of  the  cases  are  in  apparent 
conflict,  it  is  not  on  account  of  anjr  difference  in 
opinion  as  to  the  rules  of  law  which  are  appli- 
cable. 

"These  rules,"  says  Ohitf  Jiutiee  Wilde,  in 
Spartali  v.  Beneeke,  10  C.  B.,  223,  "are  well 
settled,  and  the  difficulty  that  has  arisen  re- 
specting them  has  been  in  their  application  to 
the  varied  circumstances  of  the  numerous  cases 
in  which  the  discussion  of  them  have  been  in- 
volved." But  this  difficulty  does  not  exist  in 
applying  these  rules  to  the  circumstances  of  this 
case.  It  is  appuirent,  that  the  usage  in  question 
was  inconsistent  with  the  contract  which  the 
parties  chose  to  make  for  themselves  and  con- 
trary to  the  wise  rule  of  law  governing  the  sales 
of  personal  property.  It  introduced  a  new  ele- 
ment into  their  contract,  and  added  to  it  a  war- 
ranty, which  the  law  did  not  raise,  nor  the  par- 
ties intend  it  to  contain.  The  parties  negotiate 
on  the  basis  of  caveat  emptor,  and  contracted 
accordingly.  This  they  had  the  right  to  do,  and 
by  the  terms  of  the  contract  the  law  placed  on 
the  buyer  the  risk  of  the  purchase,  and  relieved 
the  seller  from  liability  for  latent  defects.  But 
this  us^  of  trade  steps  in  and  seeks  to  change 
the  position  of  the  parties,  and  to  impose  on  the 
seller  a  burden  which  the  law  said,  on  making 
his  contract,  he  should  not  carry.  By  this 
means  a  new  contract  is  made  for  the  parties, 
and  their  rights  and  liabilities  under  the  law  es- 
sentially altered.  This,  as  we  have  seen,  can- 
not be  done.  If  the  doctrine  of  eaveat  emptor 
can  be  changed  by  a  special  usage  of  trade,  in 
the  manner  proposed  b^  the  custom  of  dealers 
of  wool  in  Boston,  it  is  easy  to  see  it  can  be 
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changed  in  other  particulars,  and  in  Uiis  way 
the  whole  doctrine  frittered  away. 

It  is  proper  to  add,  in  concluding  this  opin- 
ion, that  the  conduct  of  the  parties  shows  clearly 
that  they  did  not  know  of  this  custom,  and 
could  not,  therefore,  have  dealt  with  reference 
to  it. 

ThejudgvMni  of  the  Cireuit  Court  reverted,  and 
the  eaute  remanded,  with  direetioru  to  award  a 
venire  de  novo. 

Dissenting,  Mr.  Juttiee  Strong^  and  Jfr. 
Juatice  Bzwdley. 

Oted-lO  WalUeOT;  18  Wall.,  365;  14  Wall.,a03; 
100  U.  8.,  effi ;  109  U.  8.,  2HS ;  110  U.  B.,  112 ;  6  8awy.' 
«4;  t  MeArth.,SS8;  76  N.  Y.,  77;  10  Am.  Rep.,  lu 
(49  N.  Y.,  *6«;  U  Am.  Hep.,  228  (55  N.  Y.,  208);  30 
Am  jaep.,  610  (126  Man.,  10);  13  Am.  Rep.,  656  (01 N. 


LOUIS  HANNAUER,  P(f., 

«. 
ALDEN  M.  WOODRUFF. 
(Bee  8.  C,  10  WaU„  188, 188.)     . 
ZHviiion  qf  opinion,  praetiee  on. 

Where  this  court  la  equally  dirlded  In  opinion, 
the  case  wUI  be  remitted  to  the  court  below  for  the 
purpose  of  enablloer  that  court  to  take  such  aotloo 
therein  as  it  may  be  advised. 

[No.  35.] 
SubnUttea  Not.  3,  1870.    Decided  Jan.  tS,  1871. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Arkansas. 
This  action  was  brought  in  the  court  below. 
The  history  and  facts  of  the  case  sufficiently  ap- 
pear in  the  opinion  of  the  court. 
Mr.  A.  H.  OarlsAd,  for  plaintiff. 
(No  counsel  appeared  in  this  court  for  de- 
fendant.) 

Mr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

The  suit  was  brought  by  Hannauer  against 
Woodruff,  to  recover  the  sum  of  $3,090  and  in- 
terest, upon  a  promissory  note.  The  defense  set 
up  was,  that  it  was  given  upon  an  illegal  con- 
sideration, which  was  certain  bonds  issued  by 
the  State  of  Arkansas  after  her  Secession  Ordi- 
nance. The  judges  below  differed  in  opinion, 
and  certified  two  questions  to  this  court: 

1.  Was  the  consideration  of  the  notes  void 
on  the  ground  of  public  policy,  so  that  no  ac- 
tion could  be  sustained  in  the  Federal  Court? 

2.  If  the  bonds  were  a  sufficient  considera- 
tion to  sustain  the  action,  what  was  the  meas- 
ure of  dama^T  This  court  being  equally  di- 
vided in  opinion  upon  the  questfon,  the  case 
will  be  remitted  to  the  court  below,  for  the  pur- 
pose of  enabling  tliat  court  to  take  such  action 
therein  as  it  ma}r  be  advised.  This  direction  is 
in  conformity  with  the  opinion  of  this  court  in 
SiUiman  v.  Bridge  Co.,  1  Black,  682  [66  U.  8., 
XVU.,81].       : 

Enter  an  order  aeeordingiy. 

8.C.-16WaU.,18e.  I 

ated-U  WaU.,  666 ;  19  WaU.,  S66:  ,109  Mass.,  882. 


Note.— Cosea  certified  on  dlvisbm  of  ebreutt  court ; 
jurUidtctton  of  Supreme  Cowrt  in;  on  what  (HcMon 
afiouUl  he.  See  note  to  Webster  v.  Cooper,  61 C  8. 
ao  How.),  61. 
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Dec.  Txrk, 


THE  STATE  OF  TEXAS,  Complainant, 


JOHN  W.  WHITE  KT  AL. : 

AND 

THE  STATE  OF  TEXAS,  Complainant, 

V. 

GEO.  P.  RUSSELL.  Exr.  of  Geo.  Pbaboot. 
Deceased,  kt  al. 

(See  8.  C,  "In  re  Patchal,"  10  Wall.,4S3-4S7.) 

Attom^'t  lien — on  fund*  in  his  hands — change 
of  atUrmey. 

*1.  The  attorney  or  solicitor,  who  Is  also  counsel  in  a 
cause,  has  a  li<  n  on  moneys  collected  therein  for 
his  fees  and  disbursements  In  the  cause,  and  any 
suit  or  proceedings  brought  to  recover  other  mon- 
eys covered  by  the  same  retainer. 

2.  A  motion  to  pay  into  court  the  moneys  col- 
lected will  not  be  granted,  but  the  parties  wllJ  be 
left  to  their  action.  If  the  attorney  is  guUty  of  no 
bad  faith  or  Improper  conduct,  and  has  a  fair  set- 
off sKulnst  his  client,  wlilch  the  latter  refuses  to 
allow. 

8.  A  party  has  a  greneral  right  to  change  his  attor- 
ney, and  a  rule  for  that  purpose  will  be  granted, 
leaving  to  the  attorney  the  advantage  of  any  lien 
he  may  have  on  papers  or  moneys  in  his  hands,  as 
security  for  his  fees  and  disbursements. 

[No8.  4,  6,  Grig.] 
Argued  Dee.  16<tl9, 1870.  Decided  Jan.  S3. 1871. 

1  MOTION  tor  a  rule  on  Geo.  W.  Paschal 
J.>      to  pay  over  certain  moneys,  etc. ,  and 

a.  Motion  to  strike  from  the  docket  the  ap- 
pearance of  Geo.  W.  Paschal  as  counsel  for 
complainant. 

The  history  and  facts  of  this  case  are  fully 
stated  by  the  court. 

Ur.  Thomms  J.  Dorant,  for  complainant: 

Kule  on  George  W.  Paschal  to  pay  into  court 
certain  money  collected  by  him  as  counsel. 

1.  The  court  will  exercise  a  summary  Juris- 
diction in  a  case  such  as  the  rule  presents. 

Aitkin' »  case,  4  Bam.  Sn  Aid. ,  49. 

2.  The  practice  of  the  Court  of  Kins's  Bench 
and  of  Chancery  in  England,  afford  otttlines 
for  the  practice  of  this  court. 

Rule  of  court,  No.  8. 

8.  A  counsel  can  have  no  action  for  his  fees. 

8  Bl.  Com.,  89,  and  Tiotetin  Shars wood's  ed. ; 

•Head  Notes  by  Mr.  JustUx  Bradi.et. 


Kenrtedjf  v.  Broun,  18  J.  Scott  (N.  8.),  878; 
Mostyn  ▼.  Mottyn,  L.  B,  6  Ch.  App.,  467;  Act 
of  Feb.  26,  1858, 10  Stat,  at  L.,  lai.  sec.  1. 

4.  If  counsel  can  sue  for  fees,  he  has  no  lien 
on  money  or  other  property  in  his  hands,  and 
must  deposit  in  court. 

2  Edw.  N.  T.  Oh.,  108;  Walton  y.  Diekenm, 
7  Pa..  876. 

6.  This  court  is  without  Jurisdiction  to  pais 
upon  a  claim  set  up  by  a  citizen  against  the  Slate 
of  Texas. 

Act  of  Sep.  24, 1789,  1  Stat,  at  L.,  p.  80, 
sec.  18. 

0.  The  legislative  power  of  the  State  of  Tens 
gives  the  Governor  authority  to  employ  snch 
means  as  he  may  deem  proper  to  recover  the  in- 
demnity bonds,  and  to  employ  such  assiataDoe 
as  may  be  necessary. 

Acto  of  Texas  of  1866.  p.  09. 

7.  Those  who  contract  with  the  OoTemor. 
contract  with  the  State,  and  must  rely  on  the 
discretion  and  good  faith  of  the  legtsiative  body. 

Chiaholm  v.  Georgia,  2  Dall.,  446. 

8.  It  is  a  presumption  of  law,  juris,  et  dejure, 
that  the  sovereign  power  will  do  justice. 

GUibont  V.  U.  8.  {anU,  454). 
Rule  to  strike  the  name  of  O.  W.  Paschal  as 
counsel  from  the  docket. 

1.  The  Governor  of  Texas  Is,  by  law  of  that 
State,  invested  with  full  authority  and  power 
in  the  recovery  of  the  indemnity  bonds. 

See,  Act  of  Texas  Legislature  of  1866,  p.  69. 

2.  The  Governor  has  discharged  Mr.  EHiKhal, 
and  has  the  legal  right  to  do  so. 

Cholmondelei/  v.  Lord  CHnton,  19  Ves.,  27!, 
274;  Beer  v.  Ward,  Jacob,  77;  Briehetio  v. 
Thorp,  Jacob,  800;  Johnson  v.  Marriott,  i 
Crompt.  &  M.,  188;  sec.  85,  Act  of  Sep.  U, 
1789,  1  Stat,  at  L.,  92. 

8 .  Even  in  cases  of  contracts  for  peiaonal  serv- 
ice for  a  fixed  period,  the  employer  may  dis- 
charge the  servant. 

2  Pars.  Conl.,  82  et  »eq.;  Orphan  Asglum  v. 
Ins.  Co.,  8  La.,  181. 

Messrs.  A.  O.  Riddle  and  t.  Holies,  for 
White  &  Chiles,  respondents. 

Messrs.  A.  O.  Riddle  and  O.  "W,  Pa«ehal. 
for  Paschal,  respondent: 

The  rule  to  pay  money  into  court  most  be 
discharged. 

I.  Because  there  is  a  total  absence  of  all  mis- 


NOTB.— .,lttom<>v's  compensaiUm  contingent  on 
sueeest  or  from  proceeds  of  suit ;  a  fized  sum  or  a 
percentage.  Purchase  of  interest  in  the  suit  or  sub- 
ject of  Ittiaatiim  by  attomev-  See  note  to  HoMioken 
V.  Perln,  69  V.  8.,  XV.,  fi04. 

Lien  of  an  attorney  for  compensation. 

An  attorney  at  law,  employed  to  prosecute  a  de- 
mand, has  a  lien  for  his  fees  or  compensation  upon 
any  judgment  or  recovery  obtained  through  bia 
services,  which  will  t>e  protected  against  any  un- 
fair dealings  of  the  client.  Walker  v.  Sargeant,  li 
Vt.,  2tT;  Bradtv.  Coon,  i  Cow.,  418;  McKenzte  v. 
Wardwell,  61  Me.,  138 :  Pindar  v.  Morris.  8  Cainea, 
165 ;  Carter  v.  Davis,  8  Fla.,  183 ;  Andrews  v.  Mone, 
12  Conn.,  4M ;  8.  C_^  31  Am.  Dec,  7&2 ;  Boyer  v. 
Clark,  8  Neb.,  181;  Howland  v.  Taylor,  8  Hun,  23T; 
coTitro,  Forsythe  v.  Beverldge,  62  111..  288;  8.  C,  4 
Am.  Rep.,  812. 

This  lien  does  not  arise  till  judgment.  Foot  v. 
Tewksbury,  2  Vt.,  9! ;  Oetchell  v.  Clark,  5  Mass.. 
809;  Simmons  v.  Almy,  106  Mass.,  33;  Potter  v. 
Mayo,  8  Me.,  34  ;  Hooper  v.  Welch,  43  Vt.,  188:  S.  C, 
6  Am.  Bep.^7 ;  Shank  v.  Shoemaker,  18  N.  Y.,  48S ; 
Hotjson  V.  Watson.  84  Me.,  20 ;  Henchey  v.  City  of 
Chicago,  41  III.,  36 ;  Sweet  v.  Bartlett,  4  Sandf.,  861 ; 
CoughUn  V.  N.  Y.  C.  K.  R.  Co.,  71  N.  Y.,  448:  Ex 
parte  Kyle,  1  Cal.,  331. 

»»8 


This  lien  attaches  to  the  fruits  of  the  skill  and  la- 
bor of  an  attorney,  whether  it  is  in  a  judgment  or 
decree  or  award  or  In  any  other  form  obuiaed 
through  his  services,  also  to  the  money  pa)-able  to 
the  client  thereunder.  Mitchell  v.  Oldlfeld.  4  Term. 
123 ;  Read  v.  Duffcr,6  Term.  881 ;  Tabram  v.  Horn,  X. 
&  R.,  228 ;  Ex  parU  Price,  2  Ves.,  8r^  407;  Omerod  v. 
Tate,  1  East.  404 ;  Turwin  v.Otbaoo,  3  Attu  nO :  SUb- 
ner.v.  Sweet, 3Madd.,  244;  Irving  v.Viand. 2  Too. ,t 
&  Jm  70 ;  Bamesly  v.  Powell,  Amb.,  102 ;  Wylie  v.OOv. 
W  IT.  S.  (16  How.),  415 ;  Benjamin  v.  Benjamin,  T! 
Conn.,  110  :  Walker  v.  Sargeant,  14  Vt..  S47 :  Hutdb- 
Inson  V.  Howard,15Vt..&M;  Sexton  v.  Pike,  8  Eog- 
198  ;Newbcrt  V.  Cunningham,  GO  Me.,  231:  Coolry 
V.  Patterson,  62  Me.,  472 ;  Stratton  r.  Husaey,  S 
Me.,  286 ;  Pelroe  v.  Bent,  88  Me.,  881 ;  Oaiter  v.  I)a- 
Tis,  8  Fla.,  183. 

An  attorney  has  also  a  general  lien  on  fals  cli- 
ent's papers  In  his  possession  obtained  In  the  coonr 
of  his  professional  employment.  Hughes  v.  Mayic 
8  Term,  275;  Howell  v.  Bardlns,  8  East.  812:  £i 
parte  Russell.  1  How.  Pr.,  140 ;  St.  John  v.  Diefto- 
dorf,  12  Wend.,  281;  contra,  Walton  v.  Dlckenoo. : 
Pa.  St.,  876;  Hollis  T.  Ctarldge.  4  Taunt-  DIR;  Er 
ports  Nesblt,  2  Soh.  A  Lef .,  SW ;  Oiat  v.  BaniST,  a 
Ark.,  233.  This  lien  extends  to  a  general  balance 
for  professional  services  and  Is  not  ooolloed  vi 
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conduct  in  office,  without  which  the  rule  can- 
not be  sustained. 

The  respondent  has  shown  that  he  retains  the 
fund  in  Eood  faith,  and  for  a  meritorious  pur- 
pose, as  he  might  well  do. 

PUman'i  case.  1  Curt.,  186. 

So  rigid  is  the  common  law  as  to  this,  that  it 
does  not  allow  the  sworn  answers  of  the  re- 
spondent to  be  controverted,  as  lo  matter  of 
fact,  by  any  other  evidence.  U.  8.  v.  Dodge,  2 
Oall ,  318. 

If  the  party  can  clear  himself  upon  oath,  he 
is  discharged. 

4  BL  C!om..286. 

But,  if  perjured,  may  be  prosecuted  for  the 
perjury.  4  Bl.  Com.,  287;  U.  S.  v.  Dodge,  2 
Gail.,  316;  Baiibavgh  v.  Frazer,  19  Pa.,  95. 

II.  The  law  of  Texas  is  the  law  of  the  con- 
tract between  the  parties  and,  under  that,  the 
respondent  is  entitled  to  retain  this  fund  until 
his  claim  is  adjusted. 

1.  When  there  is  a  special  contract  for  com- 
pensation, the  attorney  is  entitled  to  his  fee, 
even  though  his  client  compromised  the  suit, 

AUcom  v.  Butler,  9  Tex.,  56;  Hia  v.  Gun- 
ning/iam,  25  Tex.,  81;  see.  also,  Ratcl^  y. 
Baird,  14  Tex.,  44;  Smith  v.  Lipscomb,  13  Tex., 
536. 

When  wrongfully  dismissed  he  is  entitled  to 
his  full  fee. 

Myan  v.  Oroekett,  14  Tex.,  258;  see,  also,  14 
Tex.,  46. 

When  an  attorney  accepts  an  order  to  pay 
over  a  judgment  when  collected,  it  means  the 
amount  less  his  fees. 

Kiruey  v.  Stevart.  14  Tex.,  468;  Gaaey  v. 
March,  30  Tex.,  180:  AbU  v.  Lte,  6  Tex.,  431. 

2.  This  accords  with  the  general  current  of 
the  American  authorities  on  this  point.  In  the 
United  States,  the  distinction  between  attorneys 
and  counselors  is  lost,  and  both  are  entitled  to 
the  rights  of  attorneys  and  solicitors  in  England 
and  have  the  same  rights  of  lien. 

Story.  Ag.,  sec.  383;  3  Kent,  Com..  641 ;  Ex 
parU  PliU,  3  Wall.,  Jr ,  468;  McDonald  v. 
Napier,  14  Ga.,  99. 

By  the  English  rule  thus  recognized,  attor- 
neys and  solicitors  have  liens,  not  only  for  their 
taxable  costs  as  between  the  parties  to  the  case, 
but  for  their  just  charges  as  between  themselves 
and  clients. 


The  English  rule  is  enforced  in  Ex  parte 
Stirling,  16  Ves.,  258;  Stetemon  v.  Blakeloek,  I 
M.  &  8.,  538;  Barker  v.  St.  Qaintin,  12  Mees. 
&  W.,  440;  White  v.  I^ree,  7  Hare,  278,  and 
innumerable  cases. 

Among  American  cases,  that  recognize  and 
apply  it  generally  for  the  protection  of  lawyers, 
may  be  cited  Bender  v.  Morris.  3  Cai. ,  165 ;  Jfar- 
tin  V.  Hawks,  15  Johns. ,  405 ;  St.  John  v.  Deifen- 
dorf,  12Wend..261;  JSrattt  V.  .ffbon,  4 Cow. ,416; 
Hutchinson  V.  Howard.  15  Vt.,  5ii;  Hutchinson 
V.  Pettes,  18  Vt.,  614;  Qammony.  Chandler,  80 
Me..  152;  Pb-ostY.  Sehnont,  6  Allen,  162.  See, 
also.  Bl.  &  H.,  401,  440;  Sprague,  11,  85.  126. 

III.  For  all  his  services  the  respondent  had  a 
contingent  fee,  and  hence  acquired  a  spec!  He 
lien  upon  the  subject-matter  covered  by  his  re- 
tainer, which  the  court  will  protect. 

Patten  v.  Wilson,  34  Pa.,  292;  Ex  parte  Plilt, 
2  Wall.,  Jr.,  458;  Wylie  v.  Cox,  16  How.,  415. 
On  removal  as  eoumd. 

The  respondent  has  a  specific  lien  upon  the 
subject-matter  of  said  suits,  which  the  court  is 
bound  to  protect. 

Wylie  V.  Coxe  (supra);  Ex  parte  Plitt  {supra); 
Patten  v.  Wilson,  84  Pa.,  292. 

The  respondent  is  specially  authorized  to 
prosecute  said  suit,  coupled  with  an  interest, 
and  his  authority  is  not  revocable,  except  for 
good  cause. 

Hunt  V.  Bougmanier,  8  Wheat.,  174. 

The  respondent  cannot  be  discharged  except 
on  payment  of  his  fees. 

Sloo  V.  Law,  4  Blatch.,  268. 

In  England,  so  important  are  the  rights  of 
attorneys,  that  a  rule  has  been  promul^ted  for- 
bidding their  dismissal  pending  a  suit,  except 
upon  an  order  of  the  court,  which  is  usually 
upon  the  payment  of  their  fees. 

Stokes,  Att'ys,  47. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

In  the  first  of  these  cases,  motion  is  made  for 
an  order  on  George  W.  Paschal,  lately  counsel 
for  the  complainant,  to  pay  to  the  clerk  of  this 
court  for  the  benefit  of  complainant  the  sum  of 
$47,825  in  gold,  alleged  to  have  been  received 
by  him  under  the  decree  in  the  case.  In  the 
other  case,  motion  is  made  that  the  name  of 
said  Paschal  be  stricken  from  the  docket  as 


a  lltivatton  terminating  in  a  Judgment.  In  re  H., 
an  Attorney,  87N.T.,  581 ;  Hooper  v.  Welch,  43  Vt., 
m ;  Ex  parte  Nesblt,  2  Sch.  &  Lef.,  279:  Worrall  v. 
Johnson,  2  Jan.  &  W.,  218 ;  Ex  parte  Sterling,  16 
Yea.,  2S8;  Ex  parte  Pemberton,  18  Ves..  282. 

Be  has  a  Hen  upon  a  note  deposited  with  blm  for 
oolleotioa  (Dennett  v.  Cults.  11  N.  H..  163;  How- 
ard V.  Osceola,  22  Wig..  453 ;  Stewart  v.  Flowers,  44 
Mia*.,  U3) ;  or  upon  a  mortgRge  deposited  with  him 
for  foreclosure.  Bowling  Green  Savings  Bk.  v. 
Todd,  S2  N.  Y.,  489. 

Be  has  no  lien  upon  papers  of  his  client  coming 
into  bis  hands  otherwise  than  in  the  course  of  his 
mofeasiODal  employment,  nor  has  a  member  of  a 
Brm  of  attorneys  a  lien  upon  papers  received  by 
Ms  flrm  for  bis  individual  demand.  Bowling  Oreeo 
Savings  Bk.v.  Todd,e4  Barb.,  146 ;  S.  C,  62  N.  V.,  489 ; 
Baory  v.  Fowler,  3  Daly,  199;  Montague  on  Lien,  59. 

Id  New  York  it  Is  held  that  an  attorney's  lien  ez- 


I  not  only  to  the  taxable  costs,  but  also  to  an 

MEMed  sum  fixed  as  oompensatton  between  blm 
■ad  bis  client.  Fox  v.  Fox.  24  How.  Pr.,  409 ;  Ack- 
IB  V.  Ackerman,  14  Abb.  Pr.,  229;  Hall  v.  Ayer, 
mow.  Pr.,  91 ;  9  Abb.  Pr.,  220 :  Marshall  v.  Meecb, 
ITTh  140:  8.  C,  10  Am.  Rep.,  672. 
_a.some  States  the  lien  Is  regulated  by  statute, 
X.T.  Code  of  Civil  Procedure,  see.  66;  Baker  v. 

)  lU  Wall. 


Cook,  11  Mass. ,  236 ;  Porter  v.  Mayo,  8  Me.,  84 ;  Wood 
V.  Anders,  6  Bush.,  601. 

It  has  been  held  In  some  decisions  that  an  attor- 
ney's lien  should  be  limited  to  the  costs  and  dis- 
bursements allowed  by  statute.  Forsytb  v.  Bev- 
erldgc,  62  111.,  288:  Humphrey  v.  Browning.  46  III., 
476 :  Cozzens  v.  Whitney,  a  R.  I.,  79 :  Dodd  v.  Brott, 
1  Minn..  270;  Currier  v.  R.  R.,  87  N.  H.,  233;  Wells 
V.  Hatch,  48  N.  H..  246:  BxparU  Kyle,  1  Cal..  331; 
Mansfield  v.  Dorland,  2  Cal.,  617 ;  Russell  v.  Con- 
way,  11  Cal..  108.  Hence,  some  of  the  oases  last  cited 
In  States  where  there  are  no  taxed  costs,  hold  that 
an  attorney  has  no  lien  on  a  Judgment  rendered  in 
his  client's  favor. 

'  Where  the  Judgment  is  for  cost  it  is  notice  of  the 
lien.  Lesher  V.  Hocsner,  3Hun,217;  S.  C.,6  N.  T., 
8.  C.  (T.  *  C),  674. 

Where  it  is  for  damages  and  costs  it  Is  not  notice 
of  the  lien  even  for  the  taxed  costs ;  notice  of  the 
lien  is  then  necessary  to  the  Judgment  debtor. 
Marshall  v.  Meech^l  N.  T.,  140;  S.  C..  10  Am.  Bop., 
672:  Pleasants  v.  Rortrecht,  6  Helsk.,  694 ;  Neal  v. 
Staten,  7  Heisk.,  290. 

Retaining  an  attorney  to  prosecute  an  action 
and  Its  commencement,  gives  him  no  lien  upon 
what  may  be  recovered  therein.  Pulver  v.  Harris, 
52  N.  T.,  73 ;  Casey  v.  March,  80  Tex.,  180. 
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counsel  for  the  complainant,  and  that  be  be  for- 
bidden to  interfere  witli  the  case.  Rules  to  show 
cause  having  been  granted, with  leave  to  either 
party  to  file  affldavfts,  the  respondent.  Paschal, 
St  the  return  of  the  rules,  filed  a  statement  un- 
der oath  bv  way  of  cause  why  the  motions 
should  not  be  ^nted. 

The  application  for  an  order  on  the  respond- 
ent to  pay  money  into  court  is  in  the  nature  of 
of  a  proceeding  as  for  a  contempt.  The  appli- 
cation is  based  upon  the  power  which  the  court 
has  over  its  own  officers  to  prevent  them  from, 
or  punish  them  for,  committing  acts  of  dis- 
honesty or  impropriety  calculated  to  bring  con- 
tempt upon  the  administration  of  Justice.  For 
such  improper  conduct  the  court  may  entertain 
summary  proceedings  by  attachment  against 
any  of  its  officers,  and  may,  in  its  discretion, 
punish  them  by  fine  or  imprisonment,  or  dis- 
charge them  from  the  functions  of  their  offices, 
or  require  them'  to  perform  their  professional 
or  official  duty  under  pain  of  discharge  or  im- 
prisonment. The  ground  of  the  jurisdiction 
thus  exercised  is  the  alleged  misconduct  of  the 
officer.  If  an  attorney  have  collected  money  for 
bis  client,  It  is  prima  facie  his  duty,  after  de- 
ducting his  own  costs  and  disbursements,  to 
pay  it  over  to  such  client;  and  his  refusal  to  do 
this,  without  some  good  excuse,  is  gross  mis- 
conduct and  dishonesty  on  his  part,  calculated 
to  bring  discredit  on  the  court  and  on  the  ad- 
ministration of  Justice.  It  is  this  misconduct 
on  which  the  court  seizes  as  a  ground  of  Juris- 
diction to  compel  him  to  pay  the  money,  in  con- 
formity with  his  professional  duty.  The  ap 
plication  against  him  in  such  cases  is  not  equiv- 
alent to  an  action  of  debt  or  oMumptit,  but  is  a 
gva»i  criminal  proceeding,  in  which  the  ques- 
tion is  not  merely  whether  the  attorney  has  re- 
ceived the  money,  but  whether  he  has  acted  im- 
properly and  dishonestly  in  not  paying  it  over. 
If  no  dishonestv  appears  the  party  will  be  left 
to  his  action.  The  attorney  may  have  cross  de- 
mands against  his  client,  or  there  may  be  dis- 
putes between  them  on  the  subject  proper  for  a 
jury  or  a  court  of  law  or  equity  to  settle.  If 
Buch  appear  to  be  the  case,  and  no  professional 
misconduct  be  shown  to  exist,  the  court  will 
not  exercise  its  summary  Jurisdiction.  And  as 
the  proceeding  is  in  the  nature  of  an  attachment 
for  a  contempt,  the  respondent  ought  to  be  per- 


mitted to  purge  himself  by  his  oath.  "If  he 
clear  himself  by  his  answer,"  says  Juttia  BIscIl- 
stone,  "the  complaint  is  totally  dismissed."  4 
Com.,  388. 

The  answer  of  the  respondent  in  this  case 
sets  forth  the  history  of  the  litigation  instituted 
for  the  recoverv  of  the  Texas  indemnity  bonds, 
and  the  part  taken  by  him  therein,  both  in  the 
two  cases  in  which  these  motions  are  made,  toA 
in  other  cases  and  in  proceedings.  A  portion 
of  this  history  is  published  in  the  report  of 
Texas  X.  WkUe[ante,  227]. 

The  answer  admits  that  the  respondent  hu 
received  the  sum  alleged,  viz. :  147,'^  in  i^ld, 
paid  under  the  decrees  of  this  court,  but  alleges 
that  his  disbursements  have  been  $13,355.98  (of 
which  he  gives  an  account  by  items),  and  thit 
his  charges  for  services  is  $20,000  in  the  case  of 
Texcu  V.  White  Uupra]  alone,  the  reasonabteness 
of  which  charge  is  corroborated  by  affldaviti 
of  highly  respectable  counsel ;  and  the  balance 
and  much  more  he  claims  to  be  due  to  him  from 
the  State  of  Texas,  for  his  services  in  relation 
to  others  of  this  same  lot  of  indemnity  bonda, 
for  the  recovery  of  which  he  was  originally  re- 
tained by  the  Governor  of  Texas,  as  well  as  for 
other  matters  specified  in  the  answer,  into  the 
merits  of  which  it  is  not  necessarv  for  ns  to  go, 
inasmuch  as  neither  party  has  asked  this  couit 
to  settle  or  liquidate  the  accounts  between  them. 
All  that  we  are  concerned  to  ascertain  and  de- 
cide on  this  motion  is,  whether  the  respondent 
retains  the  money  in  his  hands  in  bad  faith  snd 
is,  therefore,  guilty  of  any  such  misconduct  <s 
will  Justify  this  court  in  interposing  its  auttior- 
ity  in  a  summary  way. 

It  appears  by  the  answer  that,  at  the  breaking 
out  of  the  rebellion,  there  was  in  the  Treasury 
of  Texas  seven  hundred  bonds  of  the  United 
States  of  $1,000  each,  belonging  to  the  schod 
fund  of  the  State,  and  known  as  the  Texas  in- 
demnitv  bonds,  being  part  of  the  $5,000,000  of 
bonds  delivered  to  the  State  at  the  time  of  iu 
admission  into  the  Union.  These  bonds  had  not 
been  Indorsed  by  any  Governor  of  the  Slatt:,  u 
was  required  of  them  to  make  them  negotiable, 
but  the  Military  Board,  nevertheless,  dispond 
of  them,  for  the  purpose  of  aiding  in  canyia; 
on  the  war.  One  hundred  and  thirty-six  of  these 
bonds  came  into  the  hands  of  White,  Chiles  and 
others;  about  one  hundred  and  fifty  came  into 


An  asslffompnt  by  an  attorney  of  his  claim  ex- 
tinguishes his  lien,  and  re-asslgninent  will  not  re- 
vive it.  Chappell  V.  Dann,  21  Barb.,  17. 

Acceptance  of  any  security,  bb  a  note,  for  the 
claim,  suspends  the  lien.  Cowell  v.  Simpson,  16 
Ves.,  !iT5;  Lambert  v.  Buckmaster,  8  Barn.  &  C, 
6J6 J  Batch  v.  Symes,  1  Turn.  &  R.,  fl2. 

If  the  note  is  dishonored  and  property  of  client 
remains  in  hands  of  attomey,Uen  is  revived.  Davles 
v.  Lowndes,  3  C.  B.,  808 ;  Stevenson  v.  Blakelock,  1 
H.  *  S.,  535. 

Attorney  has  a  lien  for  compensation  upon  money 
received  for  his  client  in  the  course  of  bis  employ- 
mont,  and  the  court  will,  upon  appllcatioD  to  com- 
pel bim  to  pay  it  over,  flx  the  amount  due  him.  In 
re  Knapp,  85  N.T.,  284 ;  but  see  Lawrence  v.  Towns- 
end,  88  if.  Y..  a*. 

Counsel  has  no  Uen.  Brown  v.  Mayor,  etc.,  9 
Bun,  687. 

The  Uen  of  an  attorney  Is  lost  by  partins  with 
the  possession  of  the  deeds  or  papers  to  wnicb  It 
attaches ;  but  not  If  they  are  taken  away  from  talm 
IniproperlT.  Nichols  r.  Pool,  89  111.,  49l :  Clark  v. 
Gilbert,  3  Bing.,  N.  C,  353 ;  Dlcas  v.  Stookley,  T  Car. 
&  P..  687. 

Attorney's  lien  is  governed  by  the  law  of  the 
State  where  the  Judgment  was  recovered,  not  by 
the  law  of  the  State  where  It  is  sought  to  be  en- 
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forced.  Citizens'  Matl.  Bk.  v.  Culver,  84  N.  H.,  27: 
S.C.,20Am.  Kep.,  184. 

An  attorney's  lien  on  a  Judgment  does  not  author- 
ize him  to  bring  a  suit  thereon  in  his  client's  naoK 
without  authority.  Hortoo  v.  ChampUn,  U  K.L. 
560 ;  S.  C.  34  Am.  Rep.,  722. 

The  Statute  in  New  Fork  Is  as  follows :  "  From 
the  commenoemert  of  an  action  or  the  service  of 
an  answer  containing  a  oounterclaim,  tbe  attorney 
who  appears  for  a  party  has  a  lien  upon  his  dtest's 
cause  or  action  or  counterclaim,  whloh  attaches  u 
a  verdict,  report  decision  or  Judgment  in  bis  cli- 
ent's favor,  and  the  proceeds  thereof.  In  whoio- 
evar  bands  they  may  come,  and  cannot  be  nBeaei 
by  any  settlement  between  the  parties  before  or 
after  Judgment."  Code  of  Civil  Procedure,  tee. 
88. 

The  following  cases  were  either  decided  nnder 
tbe  above  section  or  seem  applicable  to  it.  In  it 
H.,  an  Attorney,  87  N.  Y.,  6J1 ;  Jenkins  v.  Adant. 
2a  inun,  600;  MoBratney  v.  H.  W.  ft  O.R.  K.  !>>,«: 
N.  Y.,  487 ;  Aflg.,  17  Hun,  385 ;  Eberbardt  v.  Schu- 
ster, 10  Abb.,  N.  C,  374 ;  Ennts  v.  Curry.  22  Hua. 
584 ;  8.  C,  61  How.  Pr.,  1 ;  Wilber  v.  Baktsr.  S4  Ras.  | 
24;  TuUls  V.  Runkle,  IS  Week.  Dig.,  *U:  In  n 
Kuhne,  23  Hun,  282  ;  FUnt  v.  Van  Duaen.  a«  Umi. 
606 ;  Parker  v.  8pear.62  How.  Pr.,  391. 


Digitized  by 


Google 


77  r.s. 


1870. 


Tkxab  t.  Whttb.    Texas  v.  Rubsbll. 


488-497 


the  h&nda  of  Peabody  &  Co. ;  and  Tarious  others 
into  the  hands  of  other  persons.  It  was  claimed 
by  these  parties  that,  having  received  the  bonds 
in  good  faith,  they  were  entitled  to  be  paid  their 
full  amount  by  the  Government  of  the  United 
States,  and  many  of  them  were  so  paid.  But  it 
is  claimed  by  the  answer  that  by  the  indefatiga- 
l>le  exertions  of  the  respondent,  paymeDt  was 
Mopped  on  a  Irrge  number  of  the  bonds,  and 
suits  were  instituted  aeainst  the  parties  who  had 
received  them  or  had  received  the  money  se- 
cured by  them.  The  respondent  was  employed 
by  A.  jC  Hamilton,  the  provisional  Governor  of 
Texas  in  1865,  to  carry  on  these  prosecutions. 
He  first  commenced  a  suit  against  White.  Chiles 
■et  al.,m  Texas;  but  not  being  able  to  serve  them 
with  process,  he  moved  his  operations  to  Wash 
Ington,  and  there  commeBcea  the  suit,  now  No. 
4  on  the  original  docket,  on  which  the  money 
in  question  was  recovered.  He  also  took  the 
proper  steps  and  presented  elaborate  arguments 
u>  the  Treasury  Deiiartment,  to  prevent  a  re- 
-demption  of  the  bonds  and  to  render  the  prose- 
cution eSectual,  being  partially  successful  in 
this  object,  as  before  mentioned.  No  stipulation 
-was  made  with  Governor  Hamilton  for  any  cer- 
tain fee  for  these  services,  but  it  was  understood 
between  them  that  the  respondent  should  charge 
such  fees  as  the  responsibility,  expense,  time, 
skill  and  services  should  render  proper.  On  the 
faith  of  this  understanding,  the  respondent  left 
bis  home  in  Texas,  where  his  practice  was 
lucrative,  and  came  to  the  North  to  attend  to 
this  business.  For  a  time,  on  a  change  of  local 
Administration  in  Texas,  other  counsel  were 
•employed  in  the  cases;  but  never,  as  it  appears 
to  the  entire  displacement  of  the  respondent; 
4uid  in  December,  1867,  he  received  the  follow- 
ing special  engagement  from  £.  M.  Pease,  then 
Gk>vernor  of  "^xas: 
"  ExKcnrrvB  of  Texas,     ) 

A08Ti»,  Dec.  8,  1867.       f 

Gan-ge  W.  Pase/uU,  Etq., 

Dbab  Sib: 

Your  two  letters  of  the  9th  and  14th  Novem- 
ber came  together  a  day  or  two  since.  I  had  in- 
tended to  write  you  before  this,  and  ask  you  to 
jnake  a  thorough  examination  of  the  suit  at 
Washington  in  behalf  of  the  State  against  Chiles 
And  others,  for  certain  Uaited  States  bonds  be- 
longing to  the  school  fund  of  Texas;  but  a  neat 
press  of  business  has  prevented  me  from  doing 
It.  I  now  wish  you  to  make  such  an  examina- 
tion, and  make  a  full  report  thereon  to  this  of- 
fice as  early  as  possible.  In  the  meantime  you 
Are  fully  authorized  to  take  charge  of  and  rep- 
resent the  interest  of  the  State  in  said  suit. 
Tour  compensation  will  be  dependent  upon  the 
■action  of  a  future  Legislature,  unless  a  recov- 
«ry  is  had  in  the  suit,  in  which  event  I  shall 
feel  authorized  to  let  you  retain  it  out  of  the 
Amount  received.  Yours,  with  respect. 

(Signed)  E.  M.  Pbasb." 

The  power  of  the  Governor  to  make  such  an 
Arrangement  is  not  disputed.  The  Legislature 
in  October  pre  vioiis  had  passed  an  Act  expressly 
Authorizing  the  Governor  to  take  such  steps  as 
lie  might  deem  proper  to  recover  possession  of 
these  bonds,  and  to  compromise  with  the  par- 
ties holding  them,or  through  whose  hands  they 
had  passed.  The  respondent  accepted  these 
terms  and  continued  to  manage  and  conduct 
the  litigation,  both  in  this  case  of  White,  Chiles 
See  10  WAJ.T,. 


and  others,  and  other  cases.  In  addition  to  the 
above  letter.  Governor  Pease,  on  the  18th  of 
November,  1868,  executed  to  the  respondent  a 
power  of  attorney,  constituting  him  his  agent 
and  attorney  in  fact,  to  represent  the  State  of 
Texas  in  any  suits  then  pending,  or  thereafter 
to  be  instituted,  in  any  courts  m  the  District 
of  Columbia,  in  relation  to  said  bonds,  with 
power  to  settle  and  compromise  with  any  of 
the  parties.  Under  these  various  engagements 
and  retainers,  the  respondent  gave  his  attention 
for  several  years  to  the  recovery  of  the  bonds, 
and  finally  succeeded  in  recovering  the  amount 
before  mentioned,  from  the  defendants  in  the 
case  of  White,  Chiles  and  others,  and  made 
considerable  progress  in  negotiating  a  settle- 
ment of  those  which  had  come  to  the  hands  of 
Peabody  &  Co.  In  June,  1869,  Governor  Pease 
visited  Washington,  and  on  being  made  ac- 
quainted with  the  respondent's  proceedings,  ap- 
proved Uie  same,  and  entered  into  a  further  ar- 
rangement with  him  in  relation  to  three  hun- 
dred of  the  said  bonds  which  had  been  carried 
to  Europe  by  one  Swisher,  of  which  the  Pea- 
body  bonds  were  a  part,  by  which  he  agreed 
that  the  respondent  should  be  paid,  for  carry- 
ing the  litigation  through,  twenty-five  per  cent, 
on  the  one  hundred  and  forty-nine  bonds  re- 
ceived by  Peabody  &  Co.,  and  twenty  per  cent, 
on  the  remainder;  being  one  hundred  and  flfty- 
one  bonds  in  the  hands  of  Droege  &  Co.  Un- 
der this  arrangement,  the  respondent  continued 
his  negotiations  with  these  parties,  and  was,  as 
he  believes, near  effecting  a  satisfactory  arrange- 
ment and  settlement  with  them,  when  on  or 
about  the  37th  of  January,  1870,  he  received  a 
telegram  from  Edward  J.  Davis,  who  had  been 
appointed  provisional  Governor  of  Texas  in 
place  of  Governor  Pease,  that  his  appointment, 
as  agent  of  the  State  of  Texas,  was  revoked.  A 
letter  from  the  Governor  was  received  shortly 
after,  containing  a  formal  revocation  of  the  re- 
spondent's authority  as  such  agent,  and  of  the 
power  to  represent  the  Governor  of  'rexas,given 
him  by  Governor  Pease.  The  respondent  alleges 
that  this  interference  on  the  part  of  Governor 
Davis  put  an  end  to  the  negotiations  for  a  set- 
tlement with  Droege  &  Co.,  and  Dabney,  Mor- 
fan  &  Co. ,  who  had  received  the  money  on  the 
'eabody  bonds,  and  was  entirely  unauthorized 
by  the  Governor,  and  entitles  the  respondent  to 
receive  the  contingent  fees  of  twenty-five  and 
twenty  per  cent,  as  before  mentioned,  and  to 
continue  as  attorney  and  counsel  in  the  case 
until  his  demand  is  settled. 

The  respondent  also  claims  that  the  State  of 
Texas  is  indebted  to  him  in  a  balance  of  |17,- 
577  for  publishing,  binding  and  delivering  to 
the  Secretary  of  State  of  Texas  400  copies  each, 
of  five  volumes  of  reports  of  the  decisions  of 
the  Supreme  Court  of  Texas,  which  he  re- 
ported under  the  laws  of  the  State.  He  also 
claims  that  the  State  owes  him  $1,000  for 
bringing  two  suits  in  the  District  Court  of 
Travis  County.  Texas,  and  prosecuting  appeals 
therein,  to  the  Supreme  Court  of  the  state. 

On  the  part  of  the  Slate  of  Texas  it  is  shown, 
not  only  that  the  Governor  has  revoked  Mr. 
Paschaf's  authority,  but  that  he  has  appointed 
Mr.  Durant,  as  attorney  and  agent  for  the  State, 
in  his  stead,  with  authority  to  receive  all  moneys 
due  to  the  State;  and  that  Mr.  Durant  has  made 
the  demand  of  Mr.  Paschal  for  the  money  in 
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his  hands,  and  has  required  htm  not  to  inter- 
meddle further  in  the  suit  of  Texas  y.  Peabody 
etal. 

Upon  a  consideration  of  the  facta  discloeed 
by  the  answer  and  affidavits,  the  result  to  which 
the  court  has  come,  in  relation  to  the  money  re 
tained  by  the  respondent,  is,  that  he  has  not 
been  guilty  of'  any  miscondact  which  call  for 
the  exercise  of  summary  jurisdiction.  We  see 
no  reason  to  suppose  that  he  is  not  acting  in 
good  faith;  and  whether  his  claim  to  the  entire 
amount  be  valid  or  not  (a  point  which  we  are 
not  called  upon  to  decide),  it  is  clear  that  the 
claim  is  honestly  made.  The  case  is  one  in 
which  the  parties  should  be  left  to  the  usual 
remedy  at  law,  where  the  questions  of  law  and 
fact  which  are  mooted  between  them  can  be 
more  satisfactorily  settled  than  they  can  be  in 
a  summary  proceeding. 

A  good  deal  has  been  said  in  the  argument  on 
the  question,  whether  the  respondent  has  or  has 
not  a  lien  on  the  monej^s  in  his  hands.  We  do 
not  think  that  the  decision  of  this  motion  de- 
pends alone  on  that  question.  For,  even  if  he 
has  not  a  lien  co-extensive  with  the  sum  re- 
ceived, yet  if  he  has  a  fair  and  honest  set-off, 
which  ought  inequity  to  be  allowed  by  the  com- 
plainant, that  fact  has  a  material  bearing  on  the 
implied  charge  of  misconduct  which  underlies 
the  motion  for  an  order  to  pay  over  the  money. 
And  when.as  in  this  case,  there  exists  a  technical 
barrier  to  prevent  the  respondent  from  in- 
stituting an  action  against  his  client  (for  it  is 
admittM  that  he  canuot  sue  the  State  of  Texas 
for  any  demand  which  he  may  have  against  it), 
it  would  seem  to  be  against  all  equity  to  compel 
him  to  pay  over  the  fund  in  his  hands,  and  thus 
strip  him  of  all  means  of  bringing  his  claims  to 
an  issue.  Whilst,  on  the  other  hand,  no  difficulty 
exists  in  the  State  instituting  an  action  against 
him  for  mon«y  had  and  received,  and  thus 
'  bringing  the  legality  of  his  demands  to  a  final 
determination. 

But  in  the  iudgment  of  the  court  the  re- 
spondent has  a  lien  upon  the  fund  in  his  hands 
for  at  least  the  amount  of  his  fees  and  dis- 
bursements in  relation  to  these  indemnity  bonds. 
His  original  retainer  by  Governor  Hamilton  re- 
lated to  all  the  bonds  indiscriminately,  and 
much  of  the  service  rendered  by  him  has  been 
rendered  indiscriminately  in  relation  to  them 
all.  With  regard  to  the  White  and  Chiles 
bonds,  the  agreement  of  Governor  Pease  was 
express,  that  in  case  of  recovery  the  respondent 
might  retain  his  compensation  out  of  the 
amount  received.  In  Engliind  and  in  several 
of  the  States,  it  is  held  t^t  an  attorney  or  so- 
licitor's lien  on  papers  or  money  of  his  client 
in  possession  extends  to  the  whole  balance  of 
his  account  for  professional  services.  But 
whether  that  be  or  be  not  the  better  rule,  it 
can  hardly  be  contended  that  in  this  case  it 
does  not  extend  to  all  the  fees  and  disburse- 
ments incurred  in  relation  to  all  of  these  in- 
demnity bonds.  And.  in  this  country,  the  dis- 
tinction between  attorney  or  solicitor  and  coun- 
sel is  practically  abolished  in  nearly  all  the 
States.  The  lawyer  in  charge  of  a  case  acts 
both  as  solicitor  and  counsel.  His  services  in 
the  one  capacity  and  the  other  cannot  be  well 
distinguished.  And,  as  a  general  rule,  counsel 
fees,  as  well  as  those  of  attorney  or  solicitor, 
constitute  a  legal  demand  for  which  an  action 
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will  lie.  AncI  whilst,  as  between  party  and  party- 
In  a  cause, the  statutory  fee  bill  fixes  the  amount 
of  costs  to  be  recovered,  as  between  attomey- 
or  solicitor  and  client,  a  difTerent  rule  obtains. 
The  claim  of  the  attorney  or  aolicitor  in  the 
latter  case,  even  in  England,  extends  to  all 
proper  disbursements  made  in  the  Utimtion, 
and  to  the  customary  and  usual  fees  for  the- 
services  rendered. 

The  fee  bill  adopted  by  Congress  in  1868  rec- 
ognizes this  general  rule  and,  in  fact,  adopts  it. 
By  the  1  St  section  of  that  Act  it  is  expressly 
declared,  that  nothing  therein  shall  be  construed 
to  prohibit  attorneys,  solicitors  and  procton 
from  charging  to  and  receiving  from  their 
clients,  other  than  the  government,  such  rea- 
sonable compensation  for  their  aerrioes,  in 
addition  to  the  taxable  costs,  as  may  be  in 
accordance  with  general  usage  in  their  respect- 
ive States,  or  may  be  agreed  upon  between  the 
parties. 

The  change  In  the  rule  relative  to  fees  and 
costs  has  been  gradually  going  on  for  a  long 
period.  In  Pennsylvania,  counsel  fees  could 
not  be  recovered  in  an  action  so  late  no  1819, 
when  the  case  of  Mooney  v.  JJoyd,  5  Sei^.  it 
Rawle,  412,  was  decided.  But  in  the  subaequeot 
case  of  ¥oit»  v.  Jaek,  dedded  ia  1885,  4 
Watts,  884,  the  contrary  was  held  in  a  very 
able  opinion  delivered  by  Ghi^Juttiee  Oibeoo. 
And  in  Baltbaugh  v.  Frater.  19  Pa.  SL.OS, 
Chief  Juttiee  Black  delivered  the  opinion  of  the 
court  in  a  series  of  propositions  which  strongly 
commend  themselves  for  their  good  sense  and 
just  discrimination.  The  court  there  held  that 
in  Pennsylvania  an  attorney  or  counselor  may 
recover  whatever  his  services  are  reasonablr 
worth ;  that  such  claim,  like  any  other  which 
arises  out  of  a  contract,  express  or  implied, 
may  be  defalked  against  an  adverse  demand; 
that  an  attorney  who  has  money  in  his  hands, 
which  he  has  recovered  for  his  client,  may  de- 
duct his  fees  from  the  amount;  that  if  he  re- 
tain the  money  with  a  fraudulent  intent  the 
court  will  inflict  summary  punishment  upon 
him;  but  if  his  answer  to  a  rule  against  him 
convinces  the  court  that  it  was  held  back  ia 
good  faith,  and  believed  not  to  to  be  more  ttiaa. 
an  honest  compensation,  the  rule  will  be  dis- 
missed, and  the  client  remitted  to  a  jury  trial. 

In  New  York,  counsel  fees  have  always  been 
recoverable  on  a  quantum  meruit.  In  Steten*  v. 
Adamt,  28  Wend..  07;  8.  O.,  26  Wend.,  451. 
Stevens  recovered  $300  for  counsel  fees  and  %Sf>- 
for  maps  made  to  be  used  in  a  cause.  It  was 
held  by  the  court  that  the  fee  bill,  which  de- 
clares It  unlawful  to  demand  or  charge  more 
than  therein  limited,  has  reference  only  to  the 
question  of  costs  as  between  party  and  party, 
and  not  as  between  counsel  and  client.  The 
arguments  of  Chaneellor  Walworth  and  Senaton 
L^  and  Yerplanck,  in  the  Court  of  Erron,  on 
the  general  subject,  were  exceedingly  lucid  and 
able,  goin^  to  show  that  in  this  country  the 
counselor  is  regarded  as  entitled  to  a  fair  re- 
muneration for  his  services,  and  to  recover  the 
same  in  an  action  either  upon  an  expreM  or 
implied  contract.  The  Code  has  since  aboiisiied 
the  fee  bill,  and  left  attorneys  and  solicitors  to 
make  their  own  bargains  with  their  clients. 
But  the  courts  have  held  that  this  change  has 
not  affected  the  attorney's  lien,  even  on  Die 
judgment  recovered,  for  the  amonnt  which  it 
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has  been  agreed  he  shall  receiye.  In  one  case 
he  was  to  receive  one  half  the  amount  to  be  re- 
covered. Judgment  wati  obtained  for  11,179, 
and  the  court  held  that  the  attorney  had  a  lien 
on  this  judgment  for  his  half  of  it,  and  that 
the  defendant  could  not  safely  settle  with  the 
plaintiff  without  paying  him.  Booney  v.  B.  B. 
do.,  18  N.  Y.,  868. 

In  Texas  the  law  has  been  held  substantially 
the  same.  In  the  case  of  Gcuey  v.  March,  80 
Texas,  180.  it  was  decided  that  an  attorney  has 
a  lien  on  the  papers  and  documents  received 
from  his  client,  and  on  money  collected  by  him 
in  the  course  of  his  profession,  for  the  fees  and 
disbursements  on  account  of  such  claims,  and 
for  his  compensation  for  his  services  in  the  col- 
lection of  the  money.  If,  as  the  respondent  con- 
tends, this  case  is  to  be  governed  by  the  law 
of  Texas,  it  is  decidedly  in  favor  of  his  lien,  at 
least  to  the  extent  of  his  services  and  disburse- 
ments in  relation  to  the  indemnity  bonds.  ISee 
cases  of  Kinaey  v.  Stewart,  14  Tex.,  457;  Myers 
V.  Oroekett.  14  Tex.,  257;  Bateliffv.  Baird,  14 
Tex.,  48;  BCUy.  Cunningham,  25  Tex.,  26.  As 
the  original  retainer  was  made  in  Texas,  we  are 
inclinM  to  the  opinion  that  the  rights  of  the 
parties  are  to  be  regulated  by  the  laws  of  that 
State.  But  if  this  be  not  the  case,  this  court 
would  be  guided  by  what  it  deems  to  be  the 
prevailing  rule  in  this  country ;  and,  according 
to  this  rule  we  are  of  opinion  Uiat  the  respond- 
ent has  a  lien  on  the  fund  in  his  hands  for  his 
disbursements  and  professional  fees  in  relation 
to  the  indemnity  bonds ;  and  that  in  retaining  the 
said  fund  for  the  purpose  of  procuring  a  settle- 
ment of  his  claim  he  has  done  nothing  to  call 
for  the  summary  interposition  of  this  court. 

The  motion  for  an  order  in  case  No.  4,  to 
compel  the  respondent,  George  W.  Paschal,  to 
pay  to  the  clerk  of  this  court  the  money  re- 
cefved  by  him  is,  therefore,  denied. 

The  other  motion  we  think  should  be  granted. 
The  respondent,  as  appears  from  his  answer, 
was  employed  by  Governor  Pease  to  proceed 
with  and  carry  through  the  litigation  relating 
to  the  three  hundred  bonds  in  the  hands  of  Pea- 
body  &  Co.  and  Droege  &  Co.,  with  a  stipula- 
tion to  receive  twenty-five  per  cent,  of  the 
amount  that  mi^ht  be  recovered  on  one  hun- 
dred and  forty-nme  of  the  bonds,  and  twenty 
per  cent  of  the  amount  to  l>e  recovered  on  the 
remainder.  Granting  it  to  be  true  that  this 
contract  was  definitely  concluded  (although 
there  seems  to  have  been  some  uncertainty  as 
to  one  part  of  it),  it  cannot  be  seriously  claimed 
that  the  complainant  is  so  fixed  and  tied  up  by 
the  arrangement  that  it  cannot  change  its  attor- 
ney and  employ  such  other  counsel  as  it  may 
see  fit,  always  being  responsible,  of  course,  for 
the  consequences  of  breaking  its  contract  with 
the  respondent.  Whether  in  discharging  him 
the  State  has  made  itself  liable  for  the  whole 
contingent  fee  agreed  upon,  or  only  for  so 
much  as  the  respondent's  actual  disbursements 
and  services  were  worth  up  to  the  time  of  his 
discharge,  or  for  nothing  whatever,  it  is  not 
necessary  for  us  to  decide.  That  question  can 
be  more  properly  determined  in  some  other  pro- 
ceeding instituteid  for  the  purpose.  The  rela- 
tions between  counsel  and  client  are  of  a  very 
delicate  and  confidential  character,  and  unless 
the  utmost  confidence  prevails  between  them 
the  client's  interests  must  necessarily  suffer. 
Bee  10  Wall. 


Whether  in  any  case,  in  virtue  of  an  agreement 
made,  an  attorney  may  successfully  resist  an 
application  of  his  client  to  substitute  another  in 
his  place,  we  need  not  stop  to  inquire.  In  thia 
case  one  of  the  States  of  this  Union  is  the  liti- 
gant, and  moves  to  change  its  attorney  for  rea- 
sons which  are  deemed  sufficient  by  its  respon- 
sible officers.  It  is  abundantly  able,  and  it 
must  be  presumed  will  be  willing  to  compensate 
the  respondent  for  any  loss  he  may  sustain  in 
not  being  continued  in  the  management  of  the 
cause.  The  court  cannot  hesitate  in  permitting 
the  State  to  appear  and  conduct  its  causes  by 
such  counsel  as  it  shall  choose  to  represent,  it, 
leaving  the  respondent  to  such  remedies  for  the 
redress  of  any  injury  he  may  sustain  as  may  be 
within  his  power.  Under  the  decision  which 
we  have  just  made  in  relation  to  the  money  in 
his  hands,  he  will  be  able  to  retain  that  fund 
and  any  papers  and  documents  belonging  to  his 
client  until  his  claims  shall  be  adjudicated  in 
such  action  as  the  Slate  may  see  fit  to  institute 
therefor. 

An  order  to  ducharge  the  reepondenl,  Qeorge 
W.  Patchai,  as  soUcitor  and  eountelfi/r  the  eom- 
plainant  in  the  second  ease.  No.  6,  wiU  be  granted. 

No  costs  will  be  allowed  to  either  party  on  these 
motion*. 


ated-96  U.  8.,  «T:  105  V.  8.,  { 
Am.  Eep.,  «I>(M  R.  I., 650). 


:S8N.T.,3M;Si 


THE  MISSISSIPPI  AND  MISSOURI  R.  R. 
COMPANY,  CLARK  DURANT  bt  al., 
Plffs.  in  Err., 

e. 
AMANDA  M.  McCLURE,  Exrx.,  and  L.  F. 
SHERMAN,  Exr.  of  Nathaniel  McClubb, 
Deceased,  JOHN  MATHER  bt  al. 
(See  S.  C,  10  Wall.,  511-615.) 

OontHtution  of  a  State,  it  a  eontraet— federal 
question. 

The  Constitution  of  a  State  is  a  law  within  the 
meaning  of  the  prohibition  of  the  Constitution  of 
the  United  States,  that  no  State  shall  pass  a  law  lin- 
pairlnK  the  obll^tlon  of  contracts. 

Where  the  State  has  passed  no  law  in  regard  to 
the  bonds  which  would  lmpairthelrol)liffatlon,  and 
the  Constitution  of  the  State  was  in  force,  when  the 
bonds  were  Issued,  no  question  arises  under  the  25tti 
section  of  the  Judiciary  Act. 
[No.  88.] 
Argued  Nov.  9, 1870.       Decided  Jan.  SS,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Meters.  J»s.  Orajit  &  Smith,  for  plaintiff 
in  error. 

(No  counsel  appeared  in  this  court  for  the  de- 
fendant in  error.) 

Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa.  The  case  is  brought  into 
this  court  under  the  2.'Sth  section  of  the  Judici- 
ary Act  of  1789.    1  Slat,  at  L.,  73. 


NoTB.— IFftat  laws  are  void  as  impairing  ohU- 
gatiiin  nt  contracts.  OintHtuttrmalUv  of  lawn  or  re- 
peal or  modiRcatinn  nf  staivtf.  See  note  to  Fletcher 
v.  Peck,  10  U.  S.  (t  Cranoh),  87. 
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Nathaniel  McClure,  and  the  other  complain- 
anta  who  are  such  in  their  own  right,  filed  a 
bill  in  equity  in  the  District  Court  of  Washing- 
ton County,  whereby  they  sought  to  enjoin  the 
collection  of  taxes.to  be  applied  in  the  payment 
of  the  interest  upon  certain  bonds  issued  by  that 
county  to  the  Ohio  and  Mississippi  Railroad 
Company,  as  set  forth  in  the  bill. 

Samuel  8.  Owen,  the  county  treasurer  and 
collector,  and  8.  P.  Young,  the  county  Judge, 
were  made  defendants. 

McClure  died,  and  his  legal  representatives 
were  made  parties  complainant  in  his  stead.  A 
preliminary  injunction  was  granted.  The  Ohio 
and  Mississippi  Railroad  Company  prayed  to  be 
made  a  party;  was  made  a  party  accordingly; 
and  filed  an  answer,  alleging,  among  other 
things,  that  Thomas  Durant,  Betsey  D.  Tracey, 
Joseph  E.  ShefiSeld,  Clark  Durant,  Thomas 
Dunn  and  William  Newton  were  bona  fide 
holders  of  1182,000  of  said  bonds,  and  that, 
without  their  being  parties,  no  decree  could  be 
made  in  the  cause.  The  complainants  amended 
their  bill  making  those  persons  defendants,and 
those  defendants  thereupon  prayed  to  have  the 
catise  removed  to  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  Division  of  Iowa. 
The  application  was  overruled.  They  then  filed 
an  answer,  wherein  they  maintained  the  validi- 
ty of  the  bonds,  and  averred  that  they  and  the 
other  holders,  held  them  Ixma  fide,  and  prayed 
that  the  county  judge  and  the  county  treasurer 
should  tie  decreed  to  collect  the  amount  of  taxes 
requisite  to  pay  the  interest  which  had  accrued. 
They  afterwards  filed  a  supplemental  answer, 
in  which  they  set  forth  that,  on  the  151b  of  Au- 
gust, 1860,  Clark  Durant,  for  himself  and  the 
other  defendants,  owners  of  said  bonds,  com- 
menced, in  the  District  Court  of  the  United 
States  for  the  District  of  Iowa,  an  action  at  law 
against  the  County  of  Washington  upon  the 
bonds  and  coupons  referred  to  in  the  bill,  to  re- 
cover the  installments  of  interest  due  thereon  for 
July,  1&59,  January,  1860,  and  July,  1860,and 
that  the  County  of  Washington  appeared  and 

J)lcaded  in  bar  the  same  matters  that  are  set  up 
n  the  bill,  and  particularly  that  the  issuing  of 
the  bonds  was  unconstitutional  and  void,  that 
judgment  was  rendered  in  favor  of  the  plaintiff, 
and  that  the  said  county  thereupon  removed  the 
cause  to  the  Supreme  Court  of  the  United  States, 
where  it  was  still  pending.  The  Board  of  Su- 
pervisors were  subsequently  made  defendants  in 
this  case.  The  District  Court  of  Washington 
County  decreed  a  perpetual  injunction  as  prayed 
for.  The  case  was  taken  by  appeal  to  Uie  Su- 
preme Court  of  the  State.  In  that  court  the  de- 
fendants filed  two  supplemental  answers.  In 
the  first  it  was  alleged  that  since  the  filing  of 
their  preceding  answer  the  case  of  Durant  v. 
WatihinsUm  Co.  [ante,  164],  taken  to  the  Su- 
preme Court  of  the  United  States,  had  been  dis- 
missed from  that  court,  and  that  the  judgment 
of  the  District  Court  of  the  United  States  for  the 
District  of  Iowa  then  stood  in  force,  and  was 
unsatisfied.     The  second  answer  sets  forth  that 

on  the day  of ,  1867.  the  defendants, 

Clark  Durant  and  others,  by  the  judgment  of 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa,  upon  due  process  of  law,  re 
covered  a  further  and  other  judgment  upon  in- 
terest warrants  of  said  bonds  to  the  amount  of 
f  70.652.87;  that  in  said  action  Clark  Durant 


was  plaintiff  and  the  Coon^  of  Waahington  de- 
fendant, and  that  the  complainants  are  tax-pay- 
ers of  that  county,  and  privies  to  said  judgment. 
The  Board  of  Supervisors  also  answered  in  the 
appellate  court.  A  stipulation  was  filed  by  the 
counsel  of  the  parties  admitting  the  facts  set 
forth  in  the  supplemental  answers  as  to  the  judg- 
ments alleged  to  have  been  recovered  and  the 
dismissal  of  the  writ  of  error  from  this  court 
The  motion  to  remove  the  cause  to  the  proper 
court  of  the  United  States  was  renewed  and 
overruled,  as  it  had  been  in  the  court  below. 
The  Supreme  Court  of  the  State  af&rmed  the  de- 
cree of  the  District  Court  of  Washington  Coun- 
ty. The  record  shows  that  the  counsel  for  the 
plaintiff  in  error  waived  in  the  Su[nreme  Coart 
of  the  State  all  questions  except  the  one  relating 
to  the  validity  of  the  bonds.  The  opinion  of  the 
court  was  confined  to  that  subject.  The  bonds 
were  held  to  be  invalid  upon  the  ground  that 
they  were  unauthorized  and  were  forbidden  by 
the  Constitution  of  the  State.  The  same  coun- 
sel in  his  brief  and  ailment  here  has  discussed 
only  that  subject.  He  has  presented  no  other 
proposition  for  our  consideration.  Under  these 
circumstances  we  have  not  deemed  it  proper  to 
extend  our  examination  of  the  case  beyond  this 
point. 

The  question  of  the  validity  of  the  bonds  b 
not  one  of  federal  jurisdiction.  The  Constita- 
tion  of  the  United  States  declares,  art.  I,  sec.  10, 
that  no  State  shall  pass  a  law  "  impairing  the 
obligation  of  contracts."  The  Constitution  of 
a  State  is,  undoubtedly,  a  law  within  the  mean- 
ing of  this  prohibition.  A  State  can  no  more 
do  what  is  thus  forbidden  by  one  than  by  the 
other.  There  is  the  same  impediment  in  the  way 
of  lK>th.  But  the  State  iias  passed  no  law  upon 
the  subject,  and  the  Constitution  of  the  State, 
which,  as  construed  by  the  Supreme  Court  of 
the  State,  has  worked  the  result  complained  of, 
was  in  force  when  the  bonds  were  issued.  The 
26th  section  of  the  Judiciary  Act  of  178S  speci- 
fies the  questions  of  which  we  can  take  oogni- 
zance  in  this  clsss  of  cases,  and  expresaly  ex- 
cludes all  others  from  our  consideration.  It  ii 
clear  that  the  question  before  us  is  not  witliin 
the  affirmative  category. 

If  the  case  had  b^n  brought  up  from  the  cir- 
cuit court  under  the  22d  section  of  the  Judicia- 
rv  Act,  this  question  and  all  others  arising  on 
the  rec&rd  would  have  been  open  for  examina- 
tion. The  86th  section  is  more  limited  in  itc 
operation. 

The  caie  will  be  dimtiuedfor  tsant  t^jwrinSic- 
Hon,  and  remanded  to  the  eourt  tthenee  it  enme. 


Clted-12  Wall.,  383 ;  13  Wall..  2113: 99  U.  8.,  2 

v.  8.,  760 ;  108  Mass.,  382. 
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THE  COMMONWEAJ.TH  OP  PENNSYL- 
VANIA, Pdr. 
r. 
THE  QUICKSILVER  MINING  COMPANY. 

(Bee  S.  C 10  Wall.,  ISfi3-«6.) 

Suit  by  State — awrment  of  loealitg  of  eorfora- 
tion, 

A  State  vany  bring  a  suit  In  this  court  against  a 
citizen  of  another  State,  but  not  against  one  of  it* 
own. 
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Ad  aTorment  that  •  corporation  Is  a  body  politic 
lo  tbe  law  of,  and  dolntr  business  in  the  State  of 
California,  is  iosuffident  to  establish  that  the  de- 
fendant is  a  California  Corporation,  as  a  jurisdic- 
tional fact. 

[No.  11.     OriR.l 
Argued  Jan.  tO.  1871.      DeeidedJan.  £3. 1871. 

ON  MOTION  to  dismiss. 
Tliis  action  was  brouglit  in  ttiis  court  by 
the  plaintiff,  upon  a  judgment  rendered  in  the 
Court  of  Common  Pleas  of  Dauphin  County  in 
tbe  State  of  Pennsylvania.  The  declaration 
averred  that  the  defendant  was  a  Ixxly  politic  in 
tbe  law  of,  and  transacting  business  in  the 
8tate  of  California.  This  motion  to  dismiss  was 
made  oo  the  ground  of  no  jurisdiction. 

Mr.  Hatt.  H.  Carpenter,  for  defendant. 

Mr.  F.  Carroll  Brewater,  for  plaintiff: 

Jurisdiction  of  corporations  attaches  in  the 
«ourt«  of  the  United  States  from  the  place 
"where  their  business  is  d6ne.  5  M'Lean,  461. 

The  circuit  courts  have  no  Jurisdiction  of  a 
«ftu8e  in  which  a  State  is  a  party.  0<iU  v. 
Babeoek,  4  Wash.  (C.  C),  109,  844. 

Citizenship,  when  spoken  of  in  the  Constitu- 
tion in  reference  to  the  jurisdiction  of  the  Fed- 
eral Courts,  means  nothing  more  than  resi- 
dence. 

Cooper  V.  GaOraith,  8  Wash.  (C.  C),  .MB; 
OoMut  V.  BaUon,  6  Pet.,  761;  Shelton  v.  Tiffin. 
a  How.,  168;  Butler  v.  Fammorlh,  4  Wash. 
<C.  C),  101 ;  Read  v.  BeHrand,  Id..  514;  Gard- 
ner  ▼.  Sharp,  Id.,  609;  fV«n«M  v.  Barton,  1 
Brock.,  889. 

A  corporation  created  bv  and  transacting 
business  in  a  State  is  to  be  deemed  an  inhabit- 
ant of  the  State,  capable  of  being  treated  as  a 
citizen  for  all  purposes  of  suing  and  l)eing  sued. 

R.  B.  Co.  V.  Lelton,  2  How..  487;  Marshall 
▼.  R.  R.  Co.,  16  How.,  814:  Wheedm  v.  R.  R. 
Co-.,  4  Am.  L.  Reg.,  296;  R.  R.  Co.  v.  Whteler. 
1  Black,  286  (66  U.  S.,  XVII.,  180);  Greeley  v. 
Smith.  8  Story,  78;  .B.  R.  v.  Shepard,  6  M'Lean, 
455;  Freneh  v.  Int.  Co.,  6  M'Lean.  461. 

file  narr.  filed  in  this  expresslv  avers  that 
the  defendant  is  "  A  body  politic  in  the  law  of. 
and  transacting  business 'in  the  State  of  Cali- 
fornia." 

Mr.  JutHee  Nelaoa  delivered  the  opinion  of 
tbe  court: 

This  is  a  motion  to  dismiss  the  action  from 
tbe  docket.  It  is  placed  upon  the  ground  that 
no  cause  of  action,  within  the  jurisdiction  of 
tbe  court,  is  disclosed  on  the  face  of  the  dec- 
laration. The  averment  is,  ''The  Common- 
wealth of  Pennsylvania,  by  her  Attorney-Gen- 
eral ,  complains  of  the  Quicksilver  Mining 
Company,  a  body  politic  in  the  law  of  and  do- 
ing business  in  the  State  of  California,  of  tbe 
plea  the  said  Company  render  unto  the  said 
Commonwealth  the  sum  of  $100,000,  etc." 

By  the  2d  section  of  the  8d  article  of  the 
Constitution  it  is  ordained  that  the  judicial 
power  shall  extend  "to  all  controversies  be- 
tween a  State  and  the  citizens  of  another  State." 
The  second  clause  of  this  section  provides 
"  that  in  all  cases  affecting  ambassadors,  etc., 
and  those  in  which  a  State  shall  be  a  party, 
the  Supreme  Court  shall  have  original  juris- 
diction. "  In  all  other  cases  before  mentioned  it 
eball  have  appellate  jurisdiction. 

This  second  clause  distributes  the  jurisdic- 
8ee  10  Wall. 


tion  conferred  upon  the  Supreme  Court  in  the 
previous  one  into  original  and  appellate  juris- 
diction; but  does  not  profess  to  confer  any. 

The  13th  section  of  the  Judiciary  Act  (1 
Stat,  at  L.,  78).  which  provides  for  the  jurisdic- 
tion of  this  court,  accords  with  this  construc- 
tion. 

It  provides  "  That  the  Supreme  Court  shall 
have  exclusive  jurisdiction  of  all  controversies 
of  a  civil  nature,  where  a  State  is  a  party,  ex- 
cept between  a  State  and  its  citizens,  and  ex- 
cept, also,  between  a  State  and  citizens  of 
another  State  or  aliens,  in  which  latter  case  it 
shall  have  original,  but  not  exclusive,  jurisdic- 
tion. 

A  State,  therefore,  may  bring  a  suit,  by  virt- 
ue of  its  original  jurisdiction,  against  a  citizen 
of  another  State,  but  not  a^inst  one  of  her 
own.  And  the  question  in  this  case  is,  whether 
it  Is  sufficiently  disclosed  in  the  declaration 
that  this  suit  is  brought  against  a  citizen  of 
California.  And  this  turns  upon  another  ques- 
tion, and  that  is  whether  the  averment  there 
imports  that  the  defendant  is  a  Corporation  cre- 
ated by  the  laws  of  that  State;  for,  unless  it  is, 
it  does  not  partake  of  the  character  of  a  citizen 
within  the  meaning  of  the  cases  on  this  subject. 
MarihaU  v.  R.  R.  Cb,  16  How.,  814. 

The  court  is  of  opinion  that  this  averment  is 
insufficient  to  establish  that  the  defendant  is  a 
California  Corporation.  It  may  mean  that  the 
defendant  is  a  Corporation  doing  business  in  that 
State  by  its  agent ;  but  not  that  it  had  been  in- 
corporated by  the  laws  of  the  State.  It  would 
have  been  very  easy  to  have  made  the  fact  clear 
by  averment,  and  being  a  jurisdictional  fact,  it 
should -not  have  been  left  in  doubt.  Indeed,  it 
was  admitted  in  the  argument  that  the  defend- 
ant was  a  Pennsylvania  Corporation,  and  the 
jurisdiction  sought  to  be  sustained  by  a  suit 
against  this  agency.  We  have  already  shown 
that  this  is  unavailable  to  support  tbe  jurisdic-' 
tion. 

Motion  granted. 


THE  STEAMER  DANIEL  BALL,  Bybon  D. 
Ball  and  Jbssb  Oanoe,  Claimants,  Appte., 

UNITED  STATES. 
(See  8.  C,  "TJi*  Daniel  BaU,"  10  WaU..  657-868.) 
Orand  River  i»  rumgable  water — eommeree  be- 
tween States. 

Orand  River  U  a  navigable  water  of  tbe  United 
States,  within  tbe  meaninr  of  the  Acts  of  Contrress 
of  July  T,  1838,  and  Au>.  SO,  1852. 

TboN  Acts  are  applicable  to  a  steamer  engaged 
asaoommoD  carrier  between  places  in  the  same 
State,  when  a  portion  of  the  merchandise  traob- 
ported  by  her  is  destined  to  places  in  other  States, 
or  comee  from  places  without  the  State. 

There  is  oo  dietinotion  between  the  authority  of 
Congreoe  to  regrulate  an  aKeooy  employed  In  com- 
merce hetweeo  tbe  States,  when  that  agency  ex- 
tends through  two  or  more  States,  and  when  it  is 
oonBned  in  its  action  entirely  within  the  limits  of 
a  single  State. 

[No.  57. 
Submitted  Not.  Si.  1870.  Decided  Jan.  tS,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Mich- 
igan. 


Note.— 2V>  vihat  jAacet  the  iuriixHetinn  of  aiimi- 
raUy  is  cnnAned,  See  >iot<  to  Allen  v.  Newberry,  68 
U.S.,  XVI.,  UO 
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The  libel  in  this  case  was  filed  by  the  appel- 
lee, in  the  Districl  Court  of  the  United  States 
for  the  Western  District  of  Michigan.  The  his- 
tory and  facts  of  the  case  are  fully  stated  in  the 
opinion  of  the  court. 

Mr.  Andrew  T.  MeReynolds,  for  ap- 
pellants: 

Qrand  River  is  a  domestic  stream,  and  not 
a  navigable  water  of  the  United  States.  These 
navigation  laws  only  require  vessels  propelled 
in  whole  or  in  part  by  steam,  navigating  the 
waters  of  the  United  States,  to  be  liceosed,  etc. 

In  the  case  of  WiUon  v.  Tlit  B.  B.  Greek 
Manh  Co.,  2  Pet.,  260.  the  court  said  that  the 
stopping  of  the  navigation  of  the  creek  was  a 
proper  exercise  of  tlie  power  of  the  State,  un- 
less it  was  in  contravention  of  some  law  of 
commerce,  and  that  Congress  had  passed  no 
such  Act. 

I  refer  to  the  case  of  Veatie  t.  Moor.  14  How., 
668,  which  arose  on  the  Penobscot  River,  in 
the  State  of  Maine.  That  river  is  entirely  with- 
in that  State.  It  was  held,  in  that  case,  that  a 
license  to  carry  on  the  coasting  trade  did  not 
authorize  a  vessel  to  navigate  the  upper  waters 
of  that  river,  the  State  having  entire  control 
over  that  river,  as  the  law  then  existed. 

I  also  refer  to  the  Pamaie  Bridge*  case  (re- 
ported in  App.,  XVI.,  799). 

The  framers  of  the  Constitution  supposed  the 
State  would  be  best  able  to  establish  all  neces- 
sary regulations  for  such  commerce,  and  all 
proper  police  regulations  for  such  highways. 
They  have  not  auuiorized  Congress  to  interfere, 
and  Congress  has  never  done  so  by  attempting  to 
subject  this  stream  to  regulations  specially  appli- 
cable to  it.  The  case  falls  strictly  within  that  of 
Vewsie  v.  Moor,  14  How  ,  569. 

This  steamer  was  engaged  exclusively  in  do- 
mestic trade.  If  not,  there  is  no  such  thing  as 
the  domestic  trade  of  a  State,  and  Congress 
may  take  jurisdiction  of  the  whole  commerce 
of  the  country. 

The  railroads  entirely  within  a  State,  which 
transport  bags  of  grain  or  barrels  of  fruit  des- 
tined eventually  for  a  distant  market,  may  be 
subjected  to  congressional  police  regulations. 

Mr.  Amoa  T.  Akemutn,  Atty-Oen.,  for 
appellee: 

The  common  law  doctrine  as  to  the  naviga- 
bility of  waters  has  no  application  to  this  coun- 
try. The  true  rule  is  the  navigable  capacity  of 
the  stream. 

The  Genesee  Chief,  12  How.,  457;  The  Mag- 
nolia, 20  How.,  29«  (61  U.  8.,  XV.,  909);  Hine 
V.  Trevor,  4  Wall..  555  (71  U.  S..  XVIII.,  451). 

Grand  River,  on  which  the  steamer  Daniel 
Ball  was  employed,  is  a  navigable  stream,  from 
its  junction  with  Lake  Michigan  as  far  up  as 
Grand  Rapids  at  least. 

The  stream  must  not  only  be  navigable, but  also 
be  one  over  which  commerce  is  or  may  be  car- 
ried on  between  different  States  or  with  foreign 
nations;  inasmuch  at  those  statutes  seem  to  be 
founded  upon  Art.  1,  sec.  8,  of  the  Constitu- 
tion, conferring  upon  Congress  power  "To  reg- 
ulate commerce  with  foreign  nations  and  among 
the  several  States"  (see  tf.  8.  v.  The  Jamet 
Morrison,  1  Newb. ,  241 ;  also  Oray  v.  Clinton 
Bridge,  16  Am.  Law  Reg.  O.  S.,  162).  and 
should  be  construed  to  bia  only  co-extensive 
therewith.  Yet  it  suflSciently  appears,  from  the 
facts  in  the  case,  that  goods,  wares  and  mer- 
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chandlse,  destined  and  marked  for  ports  and 
places  in  States  other  than  that  in  which  they 
were  shipped,  have  been  transported  over  Grand 
River,  thus  making  that  river,  in  reality,  a 
channel  of  interstate  commerce. 

The  fact  that  the  river  lies  wholly  within  the 
territorial  limiU  of  a  single  State,  is  immaterial. 

Waring  v.  Glarkt,  6  How.,  441:  GUman  v. 
PhU.,  8  Wall.,  718  (70  U.  S.,  XVIII..  96). 

When  a  commodity  has  oommenoed  to  more 
as  an  article  of  trade  or  trafBc  between  a  place 
in  one  State  and  a  place  in  another  State,  it  de- 
notes commerce  between  the  States,  and  the 
means  employed  in  moving  it  from  place  to- 
place,  over  every  part  of  the  entire  line,  is  u 
employment  in  that  commerce. 

Mr.  Juttioe  Field  delivered  the  opinion  of 
the  court: 

The  Act  of  July  7,  1888,  5  Stat,  at  L..  304, 
provides,  in  its  2d  section,  that  it  shall  not 
be  lawful  for  the  owner,  master  or  captain  of 
any  vessel  propelled  in  whole  or  in  part  by 
steam,  to  transport  any  merchandise  or  pas- 
sengers upon  the  bays,  lakes,  rivers  or  other 
navigable  waters  of  the  United  States,  after  the 
first  of  October  of  that  year,  without  first  having 
obtained  from  the  proper  o£3cer  a  license  under 
existing  laws;  that  for  every  violation  of  this 
enactment  the  owner  or  owners  of  the  vessel 
shall  forfeit  and  pav  to  the  United  States  the 
sum  of  $500;  ana  that  for  this  sum  the  vessel 
engaged  shall  be  liable,  and  may  be  seized  and 
proceed  against  summarily  by  libel,  in  the 
District  Court  of  the  United  States. 

The  Act  of  August  80,  1862,  10  Stat,  at  L., 
61,  which  is  amendatory  of  the  Act  of  July  7, 
1888,  provides  for  the  inspection  of  vesselspm- 
pelled  in  whole  or  in  part  by  steam,  and  carry- 
ing passengers,  and  the  delivery  to  the  collat- 
or of  the  district  of  a  certificate  of  such  inspec- 
tion, before  a  license,  register  or  enrollment 
under  eithef  of  the  Acts,  can  be  granted ;  and 
declares  that  if  any  ve«el  of  this  kind  is  nav- 
igated, with  passengers  on  board,  without 
complying  with' the  terms  of  the  Act,  the  own- 
ers of  the  vessel  shall  be  subject  to  the  penalties 
prescribed  by  the  2d  section  of  the  Act  of  1838. 

In  March,  1868,  The  Daniel  Ball,  a  vessel 
propelled  by  ateam,of  one  hundred  and  twenty- 
three  tons  burden,  was  (engaged  in  navigating 
Grand  River,  in  the  State  of  Michigan,  be- 
tween the  cities  of  Grand  Rapids  and  Grand 
Haven,  and  in  the  transportation  of  merchan- 
dise and  passengers  between  those  places,  with- 
out having  been  inspected  or  licensed  under  the 
laws  of  the  United  states;  and  to  recover  the 
penalty  provided  for  want  of  such  inspectitia 
and  license,  the  present  libel  was  filed. 

The  libel,  as  amended ,  describes  Grand  River 
as  a  navigable  water  of  the  United  States;  and 
in  addition  to  the  employment  stated  above  al- 
leges that  in  such  employmentthesteamertrana- 
ported  merchandise  shipped  on  board  of  her, 
destined  for  ports  and  places  in  States  other 
than  the  State  of  Michigan,  and  was  thus  en- 
gaged in  commerce  between  the  Slates.  The 
answer  of  the  owners  who  appeared  in  the  case 
admits  substantially  the  employment  of  the 
steamer  as  alleged,  but  sets  up  as  a  defease  that 
Grand  River  is  notja  navigable  water  of  the 
United  States,  and  that  the  .''teamer  was  en- 
gaged solely  in  domestic  trade  and  commerce, 
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and  was  not  engaged  in  commerce  between 
two  or  more  States,  or  in  any  trade,  by  reason 
of  which  she  was  subject  to  the  navigation 
laws  of  the  United  States,  or  was  requixed  to 
be  inspected  and  licensed. 

It  was  admitted  by  stipulation  of  the  parties 
that  the  steamer  was  employed  in  the  nayiga- 
tion  of  Grand  River  between  the  cities  of 
<3rand  Rapids  and  Grand  Haven,  and  in  the 
transportation  of  merchandise  and  passengers 
between  those  places;  that  she  was  not  enrolled 
»nd  licensed  for  the  coasting  trade;  that  some 
of  the  goods  she  shipped  at  Grand  Rapids  and 
carried  to  Grand  Haven  were  destined  and 
marked  for  places  in  other  States  than  Mich- 
ieaiu  and  that  some  of  the  goods  which  she 
shipped  at  Grand  Haven  came  from  other 
States  and  were  destined  for  places  within  that 
State. 

It  was  also  admitted  that  the  steamer  was  so 
constructed  as  to  draw  only  two  feet  of  water, 
and  was  incapable  of  navigating  the  waters  of 
liske  Michigan ;  that  she  was  a  common  carrier 
between  the  cities  named,  but  did  not  run  in  con- 
nection with  nor  in  continuation  of  any  line  of 
steamers  or  vessels  on  the  lake,  or  any  line  of 
railway  in  the  State,  although  there  were  va- 
rious lines  of  steamers  and  other  vessels  running 
from  places  in  other  States  to  Grand  Haven, 
carrying  merchandise,  and  a  line  of  railway 
was  running  from  Detroit,  which  touched  at 
both  the  cities  named. 

The  district  court  dismissed  the  libel.  The 
circuit  court  reversed  this  decision,  and  gave  a 
decree  for  the  penalty  demanded. 

From  this  decree  the  case  is  brought,  by  ap- 
peal, to  this  court. 

Two  questions  are  presented  in  this  case  for 
our  determination. 

First:  whether  the  steamer  was  at  the  time 
designated  in  the  libel  engaged  in  transporting 
merchandise  and  passengers  on  a  navigable 
water  of  the  United  States  within  the  meaning 
of  the  Acts  of  Congress;  and, 

SeMnd:  whether  those  Acts  are  applicable 
to  a  steamer  engaged  as  a  common  cairier  be- 
tween places  in  the  same  State,  when  a  portion 
of  the  merchandise  transported  by  her  is  des- 
tined to  places  in  other  States,  or  comes  from 
places  without  the  State,  she  not  running  in 
connection  with  or  in  continuation  of  any  line 
of  steamers  or  other  vessels,  or  any  railway  line 
leading  to  or  from  another  State. 

Upon  the  first  of  these  questions  we  entertain 
no  doubt.  The  doctrine  of  the  common  law  as 
to  the  navigability  of  waters  has  no  application 
in  this  country.  Here  the  ebb  and  flow  of  the 
tide  do  not  constitute  the  usual  test,  as  in  En- 
gland, or  anytest  at  all  as  to  the  navigability 
of  waters.  There  no  waters  are  navigable  in 
fact,  or  at  least  to  any  considerable  extent, 
which  are  not  subject  to  the  tide,  and  from  this 
circumstance  tide-water  and  navigable  water 
there  signify  substantially  the  same  thine.  But 
in  this  country  the  case  is  widely  different. 
Some  of  our  nvers  are  as  navigable  for  many 
hundred  of  miles  above  as  they  are  l)elow  the 
limits  of  tide- water,  and  some  of  them  are  nav- 
igable for  great  distances  by  large  vessels, 
wliich  are  not  even  affected  bv  the  tide  at  any 
point  during  their  entire  length.  Oenetet  Ohi^, 

See  10  Wall. 


18  How.,  457;  The  Hint  v.  Tntor,  4  Wall., 
665  [71  U.  8. ,  XVIII.  ,451].  A  different  test 
must,  therefore,  be  applied  to  determine  the 
navigability  of  our  rivers,  and  that  is  found  in 
their  navigable  capacity.  Those  rivers  must 
be  regarded  as  public  .navigable  rivers  in  law 
which  are  navigable  in  fact.  And  they  are 
navigable  in  fact  when  they  are  used,  or  are 
susceptible  of  being  used,  in  their  ordinary 
condition,  as  highways  for  commerce,  over 
which  trade  and  travel  are  or  may  be  conducted 
in  the  customary  modes  of  trade  and  travel  on 
water.  And  they  constitute  navigable  waters 
of  the  United  States  within  the  meaning  of  the 
Acts  of  Congress,  in  contradistinction  from  \he 
navigable  waters  of  the  States,  when  they  form 
in  their  ordinary  condition  by  themselves,  or 
by  uniting  with  other  waters,  a  continued  high- 
way over  which  commerce  is  or  may  be  carried 
on  with  other  States  or  foreign  countries  in  the 
customary  modes  in  which  such  commerce  is 
conducted  by  water. 

If  we  apply  this  test  to  Grand  River,  the  con- 
clusion follows  that  it  must  be  regarded  as  a 
navigable  water  of  the  United  States.  From 
the  conceded  facts  in  the  case  the  stream  is 
capable  of  bearing  a  steamer  of  one  hundred 
and  twenty-three  tons  burden,  laden  with  mer- 
chandise and  passengers,  as  far  as  Grand 
Rapids,  a  distance  of  forty  miles  from  its  mouth 
in  Lake  Michigan.  And  by  its  junction  with 
the  lake  it  forms  a  continued  highway  for  com- 
merce, Iwth  with  other  States  and  with  foreign 
countries,  and  is  thus  brought  under  the  direct 
control  of  Congress  in  the  exercise  of  its  com- 
mercial power. 

That  power  authorizes  all  appropriate  legis- 
lation for  the  prtHection  or  advancement  of 
either  interstate  or  foreign  commerce,  and  for 
that  purpose  such  legislaflon  as  will  insure  the 
convenient  and  safe  navigation  of  all  the  nav- 
igable waters  of  the  United  States,  whether  that 
legislation  consists  in  requiring  the  removal  of 
ofaetructions  to  their  use,  in  prescribing  the 
form  and  size  of  the  vessels  employed  upon 
them,  or  in  subjecting  the  vessels  to  inspection 
and  license,  in  order  to  insure  their  proper  con- 
struction and  equipment.  "The  power  to  reg- 
ulate commerce,"  this  court  said  in  Oilman  v, 
PhUa.,  8  Wall.,  724  [70  U.  8.,  XVIII.,  99], 
"  comprehends  the  control  for  that  purpose, 
and  to  the  extent  necessary,  of  all  navigable 
waters  of  the  United  States  which  are  acces- 
sible from  a  State  other  than  those  in  which 
they  lie.  For  this  purpose  they  are  the  public 
property  of  the  Nation,  and  subject  to  all  the 
requisite  legislation  of  Congress." 

But  it  is  contended  that  the  steamer,  Daniel 
Ball,  was  only  engaged  in  the  internal  com- 
merce of  the  State  of  Michigan,  and  was  not, 
therefore,  required  to  be  inspected  or  licensed, 
even  if  it  be  conceded  that  Grand  River  is  a 
navigable  water  of  the  United  States;  and  this 
brings  us  to  the  consideration  of  the  second 
question  presented. 

There  b,  undoubtedly,  au  internal  cpmmerce 
which  is  subject  to  the  control  of  the  States. 
The  power  delegated  to  Congress  Is  limited  to 
commerce  ' 'among  the severalStates, "  with f or- 
eignnatlons.andwiththelndiantribes.  Thislim- 
itation  necessarily  exclud^ktem  federal  control 
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all  commerce  not  thus  designated  and,  of  course, 
that  commerce  which  is  carried  on  entirely  with- 
in the  limits  of  a  State,  and  does  not  extend  to  or 
affect  other  States.  Qibbont  v.  Ogd^n,  9  Wheal., 
194.  In  this  case  it  is  admitted  that  the  steamer 
was  enmged  in  shipping  and  transporting.down 
Grand  River,  gooas  destined  and  marked  for 
other  States  than  Michigan,  and  in  receiving 
and  transporting  up  the  river  goods  broueht 
within  the  State  from  without  its  limits;  out 
inasmuch  as  her  agency  in  the  transportation 
was  entirely  within  the  limits  of  the  State,  and 
she  did  not  run  in  connection  with,  or  in  con- 
tinuation of,  any  line  of  vessels  or  railway  lead- 
ing to  other  States,  it  is  contended  that  she  was 
engaged  entirely  in  domestic  commerce.  But 
this  conclusion  does  not  follow.  So  far  as  she 
was  employed  in  transporting  goods  destined 
for  otiier  Slates,  or  goods  brought  from  without 
the  limits  of  Michigan  and  destined  to  places 
within  that  State.she  was  engaged  in  commerce 
between  the  States,  and  however  limited  that 
commerce  may  have  been,  she  was,  so  far  as  it 
went,  subject  to  the  legislation  of  Congress. 
She  was  employed  as  an  instnunent  oi  that 
commerce;  for  whenever  a  commodity  has  be- 

fun  to  move  as  an  article  of  trade  from  one 
tate  to  another,  commerce  in  that  commodity 
between  the  States  has  commenced.  The  fact 
that  several  different  and  independent  agencies 
are  employed  in  transporting  the  commodity, 
some  acting  entirely  in  one  State,  and  some  act- 
ing through  two  or  more  States,  does  in  no  re- 
spect affect  the  character  of  the  transaction. 
To  the  extent  in  which  each  agency  acts  in  that 
transportation,  it  is  subject  to  the  regulation  of 
Conpese. 

It  IS  said  that  if  the  position  here  asserted  be 
sustained,  there  is  no  such  tiling  as  the  domes- 
tic trade  of  a  State;  that  Congress  may  take 
the  entire  control  of  the  commerce  of  the  coun- 
try, and  extend  its  regulations  to  the  railroads 
within  a  State  on  which  grain  or  fruit  is  trans- 
ported to  a  distant  market. 

We  answer  that  the  present  case  relates  to 
transportation  on  the  navigable  waters  of  the 
United  States,  and  we  are  not  called  upon  to 
express  an  opinion  upon  the  power  of  Congress 
over  interstate  commerce  when  carried  on  by 
land  transportation.  And  we  answer  further, 
that  we  are  unable  to  draw  any  clear  and  dis- 
tinct line  between  the  authority  of  Congress  to 
regulate  an  agency  employed  in  commerce  be- 
tween the  States,  when  that  agency  extends 
through  two  or  mora  States,  and  when  it  is  con- 
fined in  its  action  entirely  within  the  limits 
of  a  single  States.  If  its  authority  does  not  ex- 
tend to  an  agency  in  such  commerce  when 
that  agency  is  confined  within  the  limits  of 
a  State,  its  entire  authority  over  interstate 
commerce  may  be  defeated.  Several  agencies 
combining,  each  taking  up  the  commodity 
transportoi  at  the  bounaary  line  at  one  end  of 
a  State,  and  leaving  it  at  the  boundary  line  at 
the  other  end,  the  federal  jurisdiction  would  be 
entirely  ousted,  and  the  constitutional  provision 
would  become  a  dead  letter. 

Wepereeite  no  t/rror  in  the  record,  and  the  de- 
cree of  the  Circuit  Court  mutt  be  affirmed. 

Cited— U  Wall.,  415 ;  20  WaU„  489:  107  U.  8.,  682 ; 
109  U.  S.,  8S6. 681 :  6  Ben.,  45, 46, 114 ;  1  Brc,  180,  33S; 
4  Saw;..  287 ;  30  Wis.,  506 ;  108  Mass.,  447 ;  V,  111.,  335 ; 
48  Am.  Bep.,  276, 280  (3>  Ark.,  403). 
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JOHN  DOE,  Bz  DBX.  Mabt  A.  Bbobst.  Fif. 
inBrr., 

V. 

RICHARD   ROE,  -with   notice  to  Johh  P. 

Brock  et  ax.. 

(See  8.  C.  "Brobet  v.  Brock."  10  WaU.,  S»^S!.) 

Sufficient  dtfentet  in  geetment — nete  trial,  tehen 
denied — mortgage,  what  it — rightt  of  mort- 
gagee—preiumption — mortgage  tale— redemp- 
tion— bill  in  equity,  proper  remedy. 

Where  the  court  below,  in  an  action  of  ejectment, 
ruled  two  defenses  sufflctent,  and  the  ruUn^  was 
correct,  it  Is  not  material  what  may  have  t>een  the 
Instruction  ^ven  to  tbe  Jurjr  respecting  other  parts 
of  the  case. 

This  court  will  not,  in  suob  case,  reverse  Ota  iiid>> 
ment  In  favor  of  defendant,  and  sand  tbe  oaae  back 
for  a  new  trial,  if  it  be  certain  tiiat  the  plaintiff  can- 
not recover  in  the  action. 

A  mortnfe,  as  tratween  the  parties  to  the  instru- 
ment  or  their  privies,  Is  a  Krant  which  oper»tes  to 
transmit  the  leKal  title  to  the  vaorxgagoe,  and  leaves 
the  mortgagror  onljr  a  right  to  redeem. 

The  mortgragee,  after  breach  of  the  ooDditkm. 
may  enter  or  maintain  ejectment  for  the  land.  And 
liavlng  entered,  he  oannot  be  dispossessed  by  tlie 
mortgagor,  so  long  as  the  mortgage  oontlnaes  In 
force. 

Where  one  has  a  right  to  enter  only  in  virtue  of 
the  mortgage  of  which  he  was  assignee.  It  is  a  legal 
presumption  that  his  entrv  was  In  right  of  it,  and 
under  color  of  his  title,  ana  he  acquired  ptiiimwlon 
to  the  extent  of  tbe  mortgage  deed. 

An  irreguhir  or  void  Judicial  sale,  made  at  the  in- 
stance of  a  mortgagee,  passes  to  the  purchaser  an 
the  rights  the  mortgagee,  as  such,  had. 

As  a  general  rule,  a  mortgagor,  ^ter  his  mort- 
gagee has  been  In  possession  twenty  years,  cannot 
be  neard  in  advancing  a  claim  to  vedeem ;  it  ia  pre- 
sumed he  has  released  his  equity. 

The  only  remedy  for  a  mortgagor  or  his  assignee, 
after  payment  of  the  debt.  If  the  mortgageeTnar- 
Ing  entered  for  condition  broken,  refuses  to  relio- 
qulsh  possession  of  the  mortgaged  premisea,  ia  by 
bill  in  equity. 

[No.  18.] 
Argued  Dee.  IS,  1870.      Decided  Jem.  30,  1S71. 

IN  ERROR  to  tbe  arcuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pauisyl- 
vania. 

The  plaintiff  in  error  brought  an  action  of 
ejectment  in  the  court  below,  for  lands  in  the 
State  of  Pennsylvania.  Judgment  having  been 
rendered  for  the  defendants,  the  plaintiii  aned 
out  this  writ  of  error. 

The  case  ia  fully  stated  in  the  opinion  of  tbe 
court. 

Mettn.  R.  J.  Brent,  Crittenden  and  Oeo. 
W.  WoodwmrcU  for  plaintiff  in  error: 

The  proceedings  by  way  of  setr«  feteiat  tmr 
mortgage  have  not  operated  to  transfer  any  title 
to  the  purchasers  theretmder,  who  are  thie  de- 
fendants in  error. 

By  these  proceedings  it  appears  that  no  seww 
facias  issued  until  Nov.  8,  ItiSS. 

At  that  date  Michael  Brobst,  to  whom,  and 
to  whose  terre-tenants,  the  writ  issued,  wasdead. 

Here  then  is  a  edre  fadai  issued  in  1835 
against  a  dead  man  and  histerte-tenanta.  8udt 
a  writ  was  void  on  general  principles;  but  if 
not,  it  is  unwarranted  by  the  Act  of  Pennsyl- 
vania, which  requires  the  set.  fa.  tur  mortgage 
to  issue  against  the  mortgagor,  liis  heirs,  ezeco- 
tors,  etc. 

Act  of  1705,  sec.  6;  Purd.  Dig.,  SS4.  aec.  100; 
Dual.  Dig.,  51,  62. 

It  might  be  suflScient,  if  against  his  execatM* 
and  administraton.    2  Whart,  865. 
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There  is  no  proTision  of  law  which  author- 
ized a  teirefaeiai  rur  mortgage  against  Michael 
Brobst,  with  notice  to  his  terre-tenants,  as  was 
attempted  in  this  case.  It  must  be  against  ex- 
ecutors, etc.,  of  deceased.     1  Watts,  411. 

Before  the  Act  of  1705,  sec.  6,  the  only  reme- 
dy of  a  mortgage  was  by  ejectment.  12  Berg. 
&  R.,  243. 

.  It  would  seem  to  result  that  where  a  purchaser 
claims  by  title  derived  from  a  tdre  faetM  tur 
mortgage  he  must  show  that  the  proceedings 
were  siu^tantially  authorized  by  the  legislative 
Act.  Under  this  Act,  the  terre-tenant  need  not 
be  made  a  partv.    1  Watts,  491. 

A  return  "nthU"  might  have  been  deemed 
service  so  as  to  authorize  a  sale;  but  there  is  no 
such  return. 

There  does  not  seem  to  have  been  any  judg- 
ment entered  on  the  return  of  this  writ,  that 
the  plaintiff  may  have  execution,  as  expressly 
required  by  the  6th  section  of  the  above  Act, 
except  the  docket  entry  of  judgment. 

It  IS  also  clear  that  tiie  sherin  did  not  levy  on 
or  seize  the  property,  as  required  by  this  writ, 
and  by  the  6th  section  of  the  Act  of  1705;  but 
without  any  levy  or  seizure  whatever,  sold  the 
property,  Mar.  28,  1828.    Dunl.  Dig.,  63. 

Here  then  is  a  void  sale  by  the  sheriff,  who 
had  never  seized  or  levied  on  the  property  sold. 

1  Miles.  286;  2  Wils.  &  S.,  280. 

The  tdrefadai  was  only  issued  in  1825,  and 
served  on  Jacob  Rodeberger  as  terre-tenant  in 
same  year,  at  which  date  John  Brobst,  the  pur- 
chaser, was  absent  from  the  State. 

As  to  him  or  the  mortgagor,  the  return  should 
have  been  "nihil."  After  alienation,  the  mort- 
gagor cannot  waive  the  requirement  of  law. 

Elkenton  v.  Pithion,  1  Troub.  &  H.  Pr.,  670. 

There  is  nothing  to  show  that  Rodeberger 
"  was  more  than  a  naked  tenant.  A  terre-tenant 
who  is  to  be  served,  must  lie  one  who  owns  the 
lands  by  contract  with  the  mortgagor;  and  tliat 
was  John  Brubst,  the  alienee,  who  should  have 
been  defendant  and  served,  or  returned  "nthU." 
leSerg.  &R,482. 

The  return  should  show  of  what  lands  he  was 
terre-tenant.    5  Watts,  800. 

The  Act  of  1706,  section  6,  requires  the  td. 
fa.  and  judgment  to  justify  execution. 

Dunl.  Dig.,  61;  4  Whart.,  428. 

The  set.  fa.  \s  in  rem  and  a  mode  of  foreclos- 
ure ttrietimmijurit. 

Ford.  Dig.,  284;  sec.  100,  and  notei;  Ban- 
mm  V.  Wittiamt,  2  Wall. ,  818  (69  U.  8. ,  XVII.. 
804):  2  Hia  Mortgage,  etc.,  47;  6  Md.,  164;  7 
Harr.,88. 

If  so,  there  was  no  seizure  of  the  thing  sold. 

These  cases  decide: 

1.  That  as  the  judgment  on  tet.  fa.  tur  mort- 
gage is  to  sell  the  land  described  in  «et.  fn.,  the 
wnt  must  clearly  describe  it  and  there  must  be 
ajudgment,  or  the  defect  is  not  cured  by  sher- 
Uf»  deed. 

3.  That  irr^ularities  in  this  proceeding  avoid 
the  sale,  and  they  are  unlike  irregulanties  in 

Sersonal  suits,  and  are  not  cured  by  sheriff's 
eed  acknowledged  in  court. 
8.  The  id.  fa.  can  only  be  brought  where 
lands  lie,  and  if  nopersonal  service,  there  must 
be  two  niAUt.    2  WWt.,  7. 

One  nihil  return  might  support  the  sale.  7 
Berg.  &  R.,  279. 

Here  the  only  service  professes  to  be  on  Jacob 
fieelO  Wau,. 
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Rodeberger,  a  terre-tenant,  and  there  is  no  re- 
turn of  nihU,  or  service  on  Michael  Brobst  or 
his  tenants,  or  on  John  Brobst,  his  alienee, 
which  is  clearly  illegal.  Cbuan  v.  0«ttjf,  6 
Watu,  531. 

Upon  these  facts  the  sale  was  void  so  far  as 
John  Brobst,  the  alienee,  was  concerned.  5 
Watts,  585. 

The  «ct.  fa.  is  said  to  be  a  substitute  for  fore- 
closure, and  stands  in  legal  effect  the  same  as  a 
foreclosure  suit  in  equity  would.  8  Watts,  153. 

If  this  be  so,  it  is  clear  that  the  mortgagor 
could  not  be  foreclosed  without  service  of  proc- 
ess on  him,  in  the  case  of  a  bill  to  foreclose. 

As  Rodeberger  stated  that  he  was  holding 
under  Boyer,  who  claimed  to  be  the  equitable 
assignee  of  the  mortgage,  his  teire  facial  might 
just  as  well  have  been  served  on  himself  as  on 
his  own  tenant. 

Here  the  sheriff  returned  simply  that  he  sold 
after  public  notice,  and  ignores  personal  service. 

The  Supreme  Court  held  that  there  is  no  pre- 
sumption of  notice,  and  it  must  be  proved  where 
jurisdictional.     Bantam  y.  WiUiam»(»upra). 

The  defendants,  so  far  as  the  Wood  mortgage 
is  concerned,  do  not  claim  as  assignees  of  E^yer 
or  of  the  mortgage,  but  only  under  the  sale 
made  by  the  sheriff  to  Frailey,  under  proceed- 
ings to  foreclose  that  mortgage  on  25  tracts,  in 
which  proceedings  there  was  no  service  of  the 
teire  faaa»  on  any  terre-tenant  of  the  Deborah 
Qrant  tract,  or  any  other  person  interested 
dierein. 

Metiri.  George  W.  Biddle  and  Broek,  for 
defendants  in  error: 

It  has  been  decided  in  Pennsylvania  that  the 
entry  of  judgment  in  a  sei.  fa.  on  a  mortgage, 
after  one  return  of  nihQ  habet,  cannot  affect  the 
competency  of  a  judgment  or  of  the  sheriff's 
sale  upon  it,  when  offered  in  evidence  in  an- 
other suit.  AUitimy.  Rankin,  7  Serg.  &  R.,  369. 

It  is  at  best  an  irregularity  which  might  make 
the  judgment  reversible  on  error. 

So,  also,  in  FegerY.  Keefer,  6  Watts,  397,  in 
which  the  judgment  on  which  the  sale  was  made 
was  decided  to  be  void  in  the  preceding  case  of 
ffeger  v.  JCroh  6  Watts,  204,  yet  the  title  to  the 
purchaser  under  the  sale  was  held  good. 

But  the  judgment  on  this  Wood  mortgage 
was  merely  erroneous,  and  not  void. 

The  proceeding  was  not  upon  an  original 
cause  of  action,  but  upon  that  which  was  the 
equivalent  of  the  recora  of  the  court,  namely : 
a  mortgage  acknowledged  and  recorded  and  al- 
ready a  lien  on  the  defendant's  property. 

The  writ  of  teir»faeiat  was  substantial  ly  metnt 
process,  and  required  no  personal  service. 

In  Warden  v.  Tainter,  4  Watts.  277,  the  court 
says:  "But  is  it  necessary  that  the  court  should 
have  jurisdiction  of  the  person  in  a  proceeding 
by  teire  faeiat  upon  a  mortage?  If  it  be,  then 
I  apprehend  that  many  judgments  and  sales  of 
mortgaged  land  made  under  them,  that  have 
hitherto  been  considered  valid,  or  void." 

We  have  also  the  additional  fact  apparent, 
that  before  this  judgment  was  entered,  the 
sheriff  had  gone  upon  the  land  to  look  for  the 
mortgagor,  for  the  purpose  of  serving  a  writ 
upon  him. 

The  judgment  was,  therefore,  valid  to  sus- 
tain a  sale  made  under  it. 

The  judgment  entered  in  this  proceeding  can- 
not be  attacked  in  this  court. 
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No  judgment  of  a  court  baviog  jurisdiction 
of  the  matter  can  be  attacked  coUaterallj  in 
another  court. 

OampbeU  ▼.  Kent.  8  Penr.  &  W.,  80;  see, 
al80,  Hauer't  Appeal,  5  Watts.  &  S.,  474,  and 
the  cases  there  cited;  Hiester  v.  Pbrtner,  2 
Binn.,  47;  HaHman  v.  Ogbom,  64  Pa.,  122; 
^d  T.  Miller,  52  Pa.,  481;  Miller  v.  Mtiford, 
i  Serg.  &  R.,  36;  Boemer  v.  Denig,  18  Pa., 
484;  Louiber'i  Appeal,  8  Watts.  &  S.,  889. 

No  attempt  is  made  by  him  or  his  heirs  nor 
b^  his  alienee,  in  all  this  ^riod,  either  to  re- 
view the  proceeding  or  to  impeach  it  in  any 
way,  or  to  enter  upon  the  mortgaged  land,  or 
to  pay  the  taxes  upon  it,  or  to  exercise  any  act 
of  dominion  or  ownership  over  it. 

At  the  end  of  twenty  years,  the  .right  of  a 
mortgagor  to  redeem,  or  against  a  mortgagee 
claiming  to  be  in  possession,  is  barred.  Their 
right,  therefore,  to  redeem  now  is  gone.: 

In  the  case  of  Slieer  v.  Sk.,  16  How.,  571, 
on  a  question  of  the  right  of  mortgagors  to  re- 
deem land,  which,  by  improvements  and  the 
general  increase  of  the  value  of  real  estate,  had 
become  of  great  value,  the  court  dwells  with 
great  emphasis  upon  this  state  of  things.  It 
says:  "Thirty  years  have  elapsed  since  it  was 
sold  under  the  appearance,  at  least,  of  judicial 
authority ;"  and  cases  are  therein  cited  to  show 
that  twenty  years'  undistuTl)ed  possession,  with- 
out any  admission  of  holding  under  the  mort- 
gage, or  treating  it  as  a  mortgage  during  that 
period,  is  a  bar  to  a  bill  to  redeem. 

Mr.  JuiHee  Strong  delivered  the  opinion  of 
the  court: 

Much  of  the  very  elaborate  argument  ad- 
dressed to  us  on  behalf  of  the  plaintiff  in  error 
was  directed  to  the  consideration  of  questions 
not  necessary  to  the  decision  of  this  case. 
Whether  the  judgment  in  the  scire  fadai  upon 
the  mortgage  was  absolutely  void,  or  only  irreg- 
ular, we  are  not  called  upon  now  to  determine, 
for  on  the  trial  of  the  case  in  the  court  below 
no  effect  was  allowed  to  it.  The  learned  judge 
who  presided  at  the  trial  did  not  rule  that  the 
judgment  was  valid,  or  that  the  sale  tnade 
under  it  devested  the  equity  of  redemption  of 
the  mortgagor,  or  of  John  Brobst,  to  whom  the 
equity  had  been  conveyed.  It  is  true  the  de- 
fendant set  up  that  he  had  acquired  title  under 
that  sale  and,  had  that  t>een  his  only  defense, 
it  would  be  necessary  to  coasider  whether  it 
was  sufficient  to  extinguish  the  equity  of  re- 
demption. But  there  were  several  other  de- 
fenses, two  of  which  the  court  below  ruled  suf- 
ficient to  protect  the  defendant  in  his  possession. 
If  the  ruling  was  correct,  or  if  either  of  these 
defenses  was  perfect,  it  matters  not  what  may 
have  been  the  instruction  given  to  the  jury  re- 
specting other  parts  of  the  case.  It  would  be 
idle  to  reverse  the  jud^ent  and  send  the  case 
back  for  a  new  trial  if  it  be  certain  that  the 
plaintiff  cannot  recover  in  the  action.  In 
OreenUaf  v.  Birth,  5  Pet ,  185,  it  was  stated  to 
be  "  a  general  rule  that  where  there  are  various 
bills  of  exceptions  filed  according  to  the  local 
practice,  if,  in  the  progress  of  the  cause,  the 
matters  of  any  of  those  exceptions  become 
wholly  immaterial  to  the  merits  as  they  are 
finally  made  out  at  the  trial,  they  are  no  longer 
assignable  as  error,  however  they  may  have 
been  ruled  in  the  court  below.  There  must  be 
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some  injury  to  the  party  to  make  the  matter 
generally  assignable  as  error."  8o  in  CampbeU 
V.  Pratt,  2  Pet.,  SS4,  the  court  refused  to  re- 
verse a  decree  of  the  circuit  court,  although 
an  error  had  been  committed,  as  no  benefit 
could  result  to  the  appellant  from  the  reversal 

Without  noticing,  therefore,  for  the  present 
at  least,  the  pariicular  exceptions  taken  in  the 
court  below,  we  proceed  to  inquire  whether 
the  record  exhibits  any  insuperable  otistacle  to 
the  plaintiff's  recoveW  in  this  action.  Both 
parties  claim  under  Michael  Brobst,  who,  on 
the  27th  day  of  September,  1816,  became  the 
owner  of  one  undivided  fourth  part  of  twenty- 
five  adjoining  tracts  of  land,  of  which  the  tract 
now  in  controversy  was  a  part.  The  whole 
body  was  then,  and  during  many  years  there- 
after, wild,  uncultivated  and  uninhabited. 
While  thus,  the  owner,  Michael  Brobst,  on  the 
sixth  day  of  March,  1817,  mortgaged  his  inter- 
est in  the  entire  body  of  lands  to  Samuel  Wood 
to  secure  the  payment  of  fifteen  hundred  dol- 
lars, with  interest,  on  the  first  day  of  April,182I. 
This  mortgage,  by  subsequent  assignments 
made  in  the  same  year,  became  the  property  of 
Boyer.  On  the  15th  of  May,  1817,  after  the 
execution  of  the  mortgage,  Michael  Brobst  oon- 
veved  his  remaining  interest  in  the  lands  to 
John  Brobst  in  fee,  who  does  not  appear  ever 
to  have  made  any  entrv  upon  them,  or  to  have 
claimed  possession  prior  to  his  death,  which 
occurred  in  1861.  It  is  as  an  heir  and  devisee 
of  John  Brobst  that  the  lessor  of  the  plaintiff 
claims.  The  defendants  claim  under  flamnel 
Wood,  the  mortgagee,  through  Jacob  K.  Boyer, 
the  assignee  of  the  mortgage.  They  also  set 
up  several  other  titles,  which  it  is  not  necessary 
now  to  notice.  It  thus  appears  that  what  John 
Brobst  acquired  by  the  deed  of  Michael  Brobst 
to  him  was  only  an  equity  of  redemption.  As 
between  his  grantor  and  Samuel  Wood,  or 
Samuel  Woo<v8  assignees,  the. legal  title  was 
then  in  the  latter,  and  so  it  continued  notwith- 
standing the  conveyance  of  the  equity  of  re- 
demption to  John  Brobst. 

It  is  true  that  a  mortgage  is,  in  substance,  hot 
a  security  for  a  debt,  or  an  obligation,  to  which 
it  is  collateral.  As  between  the  mortgagor  and 
all  others  than  the  mortgagee,  it  is  a  lien,  a 
security,  and  not  an  estate.  But  as  between 
the  parties  to  the  instrument,  or  their  privies, 
it  is  a  grant  which  operates  to  transmit  the  l^al 
title  to  the  mortgagee,  and  leaves  the  mortgagor 
only  a  right  to  redeem.  Formerly,  if  the  oon- 
dition  was  not  strictly  performed,  the  estate  of 
the  mortgagee,  at  first  conditional,  became  ab- 
solute, and  the  mortgagor's  right  to  redeem  was 
lost.  The  estate  or  interest,  though  defeasible 
at  its  inception,  became  unconditional  on  the 
failure  of  the  mortgagor  to  pay  the  money  ae- 
cured,  or  fulfill  the  condition  at  the  lime  ap- 
pointed for  performance.  Pow.  MorU,  9. 10; 
2  Bl.  Com.,  168;  Litt.,  838. 

Courts  of  equity  have  in  modem  times  re- 
lieved against  such  forfeitures  and,  in  favor  ci 
a  mortgagor,  have  extended  the  time  for  re- 
demption. But  such  courts,  as  fully  as  courts 
of  law,  have  always  re^utled  the  legal  title  to 
be  in  the  mortgagee  until  redemption,  and  bills 
to  redeem  are  entertained  upon  the  principle 
that  the  mortgagee  holds  for  the  mortgagor 
when  the  debt  secured  by  the  mortgage  lias  bMa 
paid  or  tendered.  And  such  is  the  law  of  Penn- 
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^Ivania.  There,  aa  elsewhere,  the  mortgagee, 
imer  breach  of  the  condition,  may  enter  or 
maintain  ejectment  for  the  land.  And  having 
entered  he  cannot  be  dispossessed  by  the  mort- 
gagor so  lon^  as  the  mortgage  continues  in 
force.  Applymg  these  principles  to  this  case, 
it  is  plain  tiiat'John  BrolMt,  having  acquired 
only  an  equity  by  the  deed  from  Michael 
Brobet,  neither  be  nor  his  heirs  can  recover 
in  ejectment  against  those  in  possession  under 
tbe  mortgagee  while  the  mortgage  remains 
in  existence,  or  until  there  has  bien  a  redemp- 
tion. 

It  is  true  that  in  the  State  Courts  of  Pennsyl- 
vania ejectment  may  be  maintained  upon  an 
equitable  title,  but  such  has  never  been  the  rule 
in  the  Federal  C!ourt8.  It  becomes,  therefore, 
a  material  inquiry  whether  the  legal  title  which 
was  in  Samuel  Wood  has  ever  been  acquired  by 
John  Brobet  or  his  heirs,  and  also  whether  the 
defendants  are  in  possession  under  Wood,  and 
by  virtue  of  the  mortgage.  It  has  already  been 
noticed  that  Boyer  became  the  assignee  of  the 
mortgage  in  1817.  It  was  assigned  bv  Wood  to 
Dunn,  and  by  Dunn  to  Boyer.  The  assign- 
ments were,  undoubtedly,  sumcient  to  transmit 
the  rights  and  estate  of  (he  mortgagee.  When 
the  debt  secured  by  the  mortgage  fell  due  in 
1821,  no  effort  was  made  to  redeem,  and  none 
has  been  made  to  the  present  day.  There  is  no 
evidence  that  any  one  was  in  actual  possession 
of  the  lands  before  1821,  or  at  any  time  before 
tbe  condition  of  the  mortgage  was  broken.  But 
after  that  time  Boyer  had  possession  by  his 
tenant,  Jacob  Roderberger,  who  occupied  a 
house  upon  the  body  of  lands  mortgaged,  cer- 
tainly as  early  as  1£@5.  In  regard  to  this  there 
is  no  dispute  and  no  contradictory  evidence.  It 
is  true  Roderberger  was  resident  upon  one  of 
the  twenty- five  tracts  which  adjoins  the  tract 
now  in  dispute.  But,  though  for  the  purpose 
of  acquiring  title  from  the  Commonwealth  sev- 
eral patents  were  taken,  they  described  collect- 
ively but  one  tract.  Several  patents  were  re- 
quired under  the  law  of  the  State  when  there 
were.as  inlthis  case,  several  warrants.  The  war- 
rants were  each  issued  for  four  hundred  acres, 
and  an  allowance  of  six  per  cent.,  and  the  law 
required  the  patents  to  follow  tbe  surveys  made 
on  each  warrant.  The  whole  twenty-five  tracts 
belonged  to  one  person.  They  were  all  patented 
to  George  Grant  on  the  9Lh  and  10th  days  of 
May,  1816,  and  they  adjoined  each  other,  so  as 
to  constitute  one  tract  or  body.  Grant  sold  them 
together,  as  a  whole,  to  Thomas  B.  Smith,  who 
in  turn  sold  an  undivided  fourth  part  of  the 
whole  body  to  Michael  Brobst  by  one  deed.  So 
Michael  Brobst  mortgaged  his  entire  estate  in 
the  whole  to  Wood,  an^conveyed  his  equity  of 
redemption  by  one  deed  to  John  Brobst.  From 
the  beginning  the  entire  body  of  lasd  was  treat- 
ed as  one  subject  of  grant  or  mortage,  though 
held  under  several  conveyances.  After  Grant 
became  tbe  owner  nothing  in  the  title  ever  sep- 
arated the  tracts  before  Boyer  took  possession. 
Having  been  paid  for  originally  by  one  person, 
and  one  warrant  calling  for  another  as  an  ad- 
ioiner,  it  is  not  probable  the  interior  lines  of  the 
block  were  ever  run.  We  have  not  the  surveys 
before  us,  but  when  surveys  in  Pennsylvania 
are  laid  in  a  block  (that  is,  so  as  together  to  con- 
stitute one  tract),  under  warrants  issued  at  the 
same  time  and  calling  for  each  other,  it  is  not 
See  10  Wall.  U.  S.,  Book  1». 


required,  nor  is  it  usual,  that  the  surveyors  run 
more  than  tbe  exterior  lines. 

It  is  then  to  be  presumed  that  there  was  noth- 
ing upon  the  ground  to  distinguiah  one  part  of 
the  bntire  body  from  any  other  part,  and  the 
mortgage  treated  it  all  as  one  hypothecation. 
Tbe  entry  of  Boyer,  therefore,  by  his  tenant, 
Roderberger,  upon  any  part  of  this  large  tract 
must  be  held  to  have  been  an  entry  upon  the 
whole,  a  taking  possession  of  the  whole.  There 
is  nothing  in  EliieoU  v.  jRgaW,  10  Pet.,  413,  in 
conflict  with  this.  On  the  contrary,  it  was  there 
held,  as  had  been  frequently  held  before,  that 
one,  entering  under  color  of  title  by  deed,  is 
deemed  to  have  taken  possession  co-extensive 
with  the  bounds  of  the  deed,  that  is,  of  all  the 
land  conveyed  by  the  deed,  if  it  is  not  in  any 
adverse  possession.  Here  Boyer  entered  under 
a  deed.  Having  a  right  to  enter  only  in  virtue 
of  the  mortgage  of  wnich  he  was  astognee,  it  is 
a  legal  presumption  that  his  entry  was  in  right 
of  it,  under  color  of  his  title,  and  that  he  m- 
tended  to  assert  his  claim  to  the  entire  subject 
of  the  nant.  It  follows  that  the  entry  trans- 
ferred the  possession  of  the  whole  body  of  the 
land  from  John  Brobet  to  Boyer,  and  that  no 
matter  where  his  "p«dii> potitttio"  was  taken,  he 
acquiredpossession  to  the  extent  of  the  mortgage 
deed.  There  is  no  distinct  evidence  how  long 
he  continued  an  actual  occupation  by  his  ten- 
ants. It  is  enough  that  Brobst  never  uterwards 
sought  to  regain  possession,  and  the  presump- 
tion of  law,  therefore,  is,  that  the  poasesrion  re- 
mained in  Boyer  so  long  as  his  rights  onder  the 
mortgage  continued.  On  the  8d  of  November, 
1825,  he  caused  a  idre  facial  to  be  issued  under 
the  statute  law  of  the  State  against  the  mort- 
gagor, with  notice  to  terre-tenants,  requiring 
them  to  show  cause  why  the  lands  should  not 
be  sold,  and  the  proceeds  of  sale  applied  to  the 
payment  of  the  debt.  This  writ  was  not  served 
upon  the  mortgagor,  or  upon  John  Brobst,  the 
owner  of  the  equity  of  redemption.  The  sher- 
iff's return  was:  "  Served  upon  Jacob  Roder- 
berger, terre-tenant."  Nevertheless,  a  judgment 
was  entered  on  motion.  That  judgment  was, 
that  the  lands  mortgaged  be  sold  to  satisfy  tiie 
debt.  Had  the  judgment  been  authorized,  even 
though  erroneous^  entered,  a  sale  under  it 
would  have  passed  to  the  purchaser  both  the 
interest  of  the  mortgagee  in  the  lands  and  the 
equity  of  redemption  then  in  John  Brobst. 

But  it  is  contended  the  judgment  was  void  in 
law  because  no  service  of  the  adre  fadai  was 
made  upon  the  mortgagor,  or  the  actual  terre- 
tenant,  John  Brobst  (no  one  Init  the  holder  of 
the  title  being  recognused  as  a  terre-tenant),  and 
because  there  was  no  return  of  "JfihiF'  in  de- 
fault of  such  service.  We  shall  not  discuss 
that.  Assuming  tiiat  the  objection  is  well  taken, 
and  so  it  was  assumed  in  the  court  below,  it  is 
still  true  that  the  record  exhibited  a  formal 
judgment  Uponthisawritofttfmn'/aciaMwas 
issued,  and  all  the  huids  described  in  the  mort- 
gage were  sold  under  it  to  Charles  Frail^,  on 
the  22d  of  March,  1828,  to  whom  a  sherifrs 
deed  was  duly  made.  Frailey  purchased  at 
Beyer's  instance,  with  Boyer's  money  and,  of 
course,  for  Boyer.  Subsequently,  at  Boyer's 
request,  he  conveyed  the  property  to  John 
SmuU,  whose  title  the  defendant,  Brock,  has. 
In  regard  to  all  this  there  is  no  controversy. 
The  evidence  submitted  by  the  plaintiff  shows 
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how  Frailev  purchased  and  oonveyed.    Now, 
the  worst  that  can  be  said  of  the  sheriff's  sale 
under  the  judgment  so  obtained  is,  that  it  did 
not  pass  the  title  to  the  equitv  of  redemption; 
that  it  did  not  operate  as  a  foreclosure  of  the 
mortgage.    But  did  it  not,  in  connection  with 
Frailey  8  deed  to  Smull,  mode  at  Beyer's  in- 
stance,  and  the  Eubsequrnt  conveyances  by 
which  Brock  became  invt-Kted  with  the  title, 
operate  to  transmit  to  Bnxk  the  rights  of  the 
mortgagee?  We  think  it  did.  It  would  be  '  'paaa- 
ing  strange"  if  Boyer,  after  having  requested 
Frailey  to  buy  at  the  shrrifl's  sale,  and  after 
having  fumidied  him  with  the  money  to  pur- 
chase, and  directed  him  to  convey  to  Smull, 
could  have  asserted  his  mortgage  a^nst  BmuU 
or  Sroull's  grantee.    Beyond  question  the  con- 
veyance by  Frailey  under  the  circumstances 
was  a  conveyance,  in  effect,  by  Boyer,  and  it 
passed  all  the  right  to  the  land  which  Boyer 
had.    It  is  not  necessary  to  this  conclusion  that 
we  should  bold  the  sale  under  thejudgmentcut 
off  the  equity  of  redemption.     We  express  no 
opinion  upon  that  subject.    It  is  enough  that 
an  irregular  or  a  void  judicial  sale,  made  at  the 
instance  of  a  mortgagee,  passes  to  the  purchaser 
all  the  rights  the  mortgagee,  as  such,  had.    For 
this,  authority  is  hardly  needed.  We  may,  how- 
ever, refer  to  Gilbert  v.  Cooley,  Walk.  On.,  494, 
where  it  was  held  that  though  a  statatoi;  fore- 
clofure  of  a  mortgage  be  irregular,  and  no  bar  to 
theequity  of  redemption,  yet  the  purchaser  at  the 
sale  succeeds  to  all  the  interest  of  the  mortgagee. 
In  that  case  there  was  no  evidence  that  the  pur- 
chaser bought  at  the  instance  of  the  holder  of 
the  mortgage.    A  fortiori,  must  one  who  has 
bought  from  the  mortgagee,oi:  from  a  purchaser 
at  such  a  sale  for  the  mortgagee,  as  in  tliis  in- 
stance, obtain  all  the  rights  which  the  mortgagee 
held.    To  the  same  effect  as  OUbert  v.  Gooley 
is  the  case  of  Jaekton  v.  Bmoen,  7  Cow.,  18. 
If,  therefore,  it  could  be  held  that  Boyer's  pos- 
session, through  his  tenant,  Roderberger,  did 
not,  of  course,  extend  over  the  Deborah  Grant 
tract  rwhich  is  the  tract  in  contest  in  this  suit),  it 
woula  still  be  established  that  the  defendants  are 
assigneesof  themortgageinpossession.  Theprin- 
cipal  defendant.  Brock,  consequently,  is  clothed 
wilhtherightsof  tbemortgagee.   Heisprotected 
by  the  legal  title,  even  though  it  be  conceded 
that  the  equity  of  redemption  is  still  in  existence. 
From  1821  to  1861,  the  date  of  John  Brobst's 
death,  and,  indeed,  until  1865,  when  thissuit was 
brought,  no  claim  for  redemption  was  ever  as- 
serted.   As  a  general  rule,  a  mort^gor,  after 
his  mortgagee  has  been  in  possession  twenty 
years,  cannot  be  heard  in  advancing  a  claim  to 
redeem.    As  was  said  in  the  court  oelow,  it  is 
presumed  he  has  released  his  equity.    A  chan- 
cellor will  not  entertain  stale  claims.    It  is  true 
that  in  most  cases  where  this  doctrine  has  been 
avowed,  the  mortgagee  had  been  in  continued 
actual  occupancy,  having  not  merely  a  right, 
bat  ti  pedis  pnuemmem.    But  the  cases  are  not 
rested  upon  that  ground,  nor  is  it  easy  to  see 
how  thdt  can  make  any  difference  in  the  rule 
when  the  mortgagor  is  out  of  possession,  and 
knows,  or  is  bound  to  know,  that  a  right  is  as- 
serted against  him.    The  refusal  of  a  court  of 
equity  to  interfere  is  because  of  the  laches  of 
the  holder  of  the  equitable  right,  and  a  sleep 
of  forty  years,  such  as  thet«  was  in  this  case, 
may  well  raise  eveiy  presumption  against  a 
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claim  merely  equitable.  AU  such  rights  ire 
imperfect,  and  hence  they  most  be  asserted 
with  vigilance. 

It  was  said  in  the  argument,  on  bdialf  of  the 
plaintiff  in  error,  that  the  lapse  of  more  thu 
twenty  years  raised  a  presumption  that  tbe 
mortgage  had  been  paid,  and  that  the  mort- 
gagee's rights  had  been  extinguished  before  thii 
suU  was  brought.  No  such  point  appean  to 
have  been  presented  in  the  court  below,  and 
hence  it  ought  not  to  be  mooted  here.  Butbow 
any  such  pi-esumption  can  arise  against  a  mort- 
gagee, or  his  alienee,  when  he  has  been  in  pos- 
session under  the  mortgage,  we  have  not  been 
shown.  Even  if  it  could,  it  was  completely  re- 
butted in  this  case  by  the  evidence  submitted 
by  the  plaintiff  in  error.  It  was  proved,  with- 
outcontradiction,  thatHichael  Brobst,  the  mort- 
gagor, became  insolvent,  and  died  in  1820,  b«- 
fore  the  mortgage  debt  became  due,  never  hav- 
ing been  mamea,  and  leaving  no  personal  rep- 
resentatives, and  none  but  collateral  bdts. 
John  Brobst,  his  alienee,  also  became  insolvent, 
removed  to  the  western  part  of  the  State,  and 
thence  to  Mai7land  in  1827,  where  be  resided 
until  his  death  in  1861,  never  having  returoed 
to  Pennsylvania,  so  fair  as  it  appears,  and  hav- 
ing been  supposed  to  be  dead.  These  facts, 
shown  by  the  plaintiff,  were  quite  enough  to 
repel  any  presumption  of  payment  arising  from 
the  lapse  of  Ume.  Had  they  been  submitted  to 
the  jury,  it  would  have  been  their  duty  to  find 
that  the  legal  presumption,  if  any  could  arite 
under  the  circumstances,  was  rebutted.  To 
this  tbe  authorities  are  numerous.  Fladrnf 
V.  Winter,  19  Ves.,  196;  Blaeket  v.  Wall,  i 
Mees.  &  R.,  119,  n.;  Daggm  v.  TiOlman,  8 
Conn.,  176:  jfeurnian  v.  Newman,  1  Stark.,  101; 
Shieldg  V.  Pringle,  2  Bibb,  887;  BoardmanT.  Ik 
Forent,  5  Conn.,  1 ;  Bailey  v.  JaeHeton,  16  Johni., 
210;  Ooldfiaiek  v.  Dane,  2  Wash.  (C.  C),  328. 

The  defendant.  Brock,  then,  if  all  his  other 
titles  are  shut  out  of  view,  is,  as  has  been  said 
before,  in  the  position  of  a  mort^8«eein  dosns- 
sion,  and  the  lessor  of  the  plaintiff  has  at  OMSt 
only  an  equity  of  redemption — an  equity  more 
than  commonly  stale.  From  1825,  when  Roder- 
berger was  certainly  in  possession  under  Boyet, 
until  1863,  when  this  suit  was  brought,  no  at- 
tempt was  made  to  assert  tbe  equity  or  to  re- 
deem the  land.  Meanwhile  extensive  imi»ove- 
ments  have  been  made  upon  the  property,  sod 
It  has  been  converted  from  a  wilderness  to  i 
populous  settlement.  It  is  hardly  probable  that 
at  this  late  day  a  bill  to  redeem  would  be  en- 
tertained by  any  chancellor.  But  this  we  need 
not  now  decide.  It  is  sufficient  that  there  haa 
been  no  redemption.  It  has  been  held  that 
ejectment  will  not  lie  at  the  suit  of  a  mortgagor 
ajmnsthls  mortgagee  in  posseesion,  after  breach 
of  the  condition,  even  if  the  money  secured  bj 
the  mortgage  be  paid  or  tendered.  This  wm 
said  by  the  Supreme  Court  of  Massachusetts  is 
HUl  T.  Pavton,  S  Mass.,  659,  and  solemnly  d6 
dded  by  the  same  court  in  Parmm*  v.  WeB» 
17  Mass.,  419,  where  may  be  found  a  thoroufh 
discussion  of  the  subject.  The  doctrine  of  that 
case  is,  that  the  only  remedy  for  a  mort^inr 
or  his  assignee,  after  payment  of  the  debt,  if  the 
mortgagee,  having  entered  for  condition  broken, 
refuses  to  relinqiush  possession  of  the  mor^ipd 
premises,  is  by  bill  In  equity.  This  was  shown 
to  be  in  accordance   witQ  the  roles  ol  the 
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common  law,  as  well  as  implied  in  the  stat- 
utes of  the  State,  and  this  seems  to  rest  upon 
correct  principlei>.  If  it  were  not  so,  a  mort- 
Kagor  might  remain  quiet  until  bis  mortgagee 
u  possession  (the  property  being  unimproved, 
as  in  this  case)  had  made  improTements  neces- 
sary for  obtaining  any  income  therefrom.  He 
might  then  tender  the  debt  and  interest,  and  re- 
coTer  the  possession  without  making  any  com- 
pensation for  the  improTQfnents.  The  mort- 
gagee in  such  a  case  would  have  no  remedy  for 
his  disbursements.  But  if  the  mortgagor  must 
flie  a  bill  to  redeem,  asking  for  equity,  he  may 
be  compelled  to  do  equity.  Hence,  there  is 
justice  and  fitness  in  holding  that  the  legal  title 
remains  in  the  mortgagee  until  redemption, 
though  the  debt  has  been  paid.  It  is  observable 
that  the  Statute  of  7  Geo.  11.,  ch.  20.  enacted 
that  a  mortgagee  shall  not  maintain  ejectment, 
after  |>ayment  or  tender  by  the  mortgagor  of 
principal,  interest,  and  costs.  There  could 
bftTe  been  no  necessity  for  such  an  enactment 
if  the  legal  title  had  not  remained  in  the  mort- 
gagee. The  point  has  never  been  decided  by 
UilB  court,  but  in  Grayy.Jenks,  8  Mas.,  S20, 
Judge  Story  intimated  at  least  that  such  was  bis 
opinion,  though  the  case  did  not  call  for  such 
a  decision.  It  is  true  a  different  rule  is  said  to 
prevail  in  New  York  from  that  held  in  Massa- 
chusetts, but  it  is  not  the  rule  of  the  common 
law,  nor  can  it  be  so  promotive  of  justice. 

This  is  all  that  need  be  said  of  the  case. 
"Were  it  conceded  that  the  circuit  court  was  in 
error  in  instructing  the  jury  that  the  sale  under 
the  Kutz  and  Levan  judgment  passed  whatever 
title  John  Brobst  had  (which  we  do  not  assert), 
or  that  the  rulings  respecting  the  partition  and 
the  tax  title  were  erroneous,  it  would  not  avail 
the  plaintiff  in  error,  l)ecauBe,  for  the  reasons 
mentioned,  there  can  be  no  recovery  in  this 
action. 

The  judgment  of  the  Oireuit  Court  i$  affirmed. 

Clted-21  WaJl..  801 ;  91  U.  S.,  38 ;  104  U.  8.,  400 ;  111 
n.  S.,  608 ;  5  itewjr.,  101 ;  62  Ind.,  168 ;  24  Ohio  St.,  Ill, 
114. 


PINCKNEY  C.  BETHELL,  Plff.  in  Err.. 
c. 
ELIZABETH   A.    DEMARET.    Widow    of 
JosiiFH  T.  Hawkins,  Deceased,  et  al. 

(See  S.  C,  10  WaU.,  S3T-440.) 

Judiciary  Act — e<m*trueHon  of—ttate  deeinon. 

The  iiutbority  conferred  on  a  court  to  hear  and 
dcteniiitie  oases  In  a  State,  Is  not  the  'kind  of  au- 
thority referred  tOi  as  an  authority  exercised  by 
aiiy  State  in  the  26th  section  of  the  Judiciary  Act. 

A  decision  of  a  state  court  was  not  repugnant  to 
the  Constitution,  which  simply  held  that  certain 
promissory  notes  and  a  mortiiage  in  question  were 
nuUiUeStOn  the  ground  that  the  Confederate  cur- 


NoTB.— JurteUetion  of  U.  S.  Supreme  Court  where 
feieroX  quetHian  ari«e«,  or  whtre  i»  drawn  in  cpuMnn 
gUUMte,  creotv  or  Conttitutinn  of  17.  S.  See  note  to 
Matthews  v.  Zane,  8  U.  S.  (4  Crancb),  882;  twt«  to 
Martin  v.  Hunter,  14  U.  S.  (1  Wheat.),  301 ;  and  note 
to  Williams  V.  Norris.  2S  U.  8.  (12  Wheat.),  117. 

Ooatraet8  payeMe  in  Confederate  w)t«8 ;  tender  of. 
See  nvte  to  Tboriogton  v.  Smith,  75  U.  S.,  XIX., 

See  10  Wall. 


rencTi  which  constituted  the  consideration,  was  il- 
legal according  to  the  law  of  the  State  at  the  time 
the  contract  was  entered  into. 
[No.  344.] 
Submitted  Jan.  SO,  1871.  Decided  Jan.  SO,  1871. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

On  motion  to  dismiss. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mr.  3.  A.  Campbell,  for  defendant  in 
error: 

We  understand  the  decision  of  the  Supreme 
Court  of  the  United  States  in  R.  R.  Co.  v.  Boek, 
4  Wall.,  177  (71  U.  8..  XVIII.,  881);  to  de- 
termine that  the  Supreme  Court  will  not  review 
a  judgment  of  this  sort  under  the  25th  section 
of  the  Judiciary  Act. 

The  record  is  defective  in  failing  to  disclose 
that  any  question  of  the  kind  mentioned  in  the 
25th  section  of  the  Judiciary  Act  was  raised  in 
the  Supreme  Court  of  the  State,  and  determined 
by  the  Supreme  Court. 

We  do  not  discover  that  any  Constitution, 
statute  or  treaty  of  the  United  States  was  cfted 
to  the  court,  under  which  the  validity  of  the 
contract  was  claimed  to  be  supported.  Nor  do 
we  find  any  Constitution  or  Statute  of  the  State 
to  have  been  drawn  in  question  in  the  cause. 
The  (X)nte8t  was  on  a  matter  of  fact. 

Mr.  HUea  Taylor,  for  plaintiff  in  error: 

The  contract  sued  upon  by  the  plaintiff  in 
the  writ  of  error,  was  valid  Apr.  8, 1862,  under 
the  Constitution  and  laws  of  the  State  of  Loui- 
siana, as  then  construed;  and  under  the  settled 
jurisprudence  of  the  United  States,  it  is  clear 
that  no  subsequent  action  of  the  Legislature  or 
of  the  Judiciary  of  the  State  of  Louisiana  could 
impair  its  obligation. 

Oelpdce  v.  Svbuque,  1  Wall.,  175  (68  U.  8., 
XVII.,  520);  Havemeyer  v.  Iowa  Co.,  8  Wall., 
294  (70  U.  S.,  XVIII.,  Sa 

In  the  Constitution  of  Louisiana,  adopted  in 
1868,  it  was  declared  (art.  127)  that  "All  agree- 
ments, the  consideration  of  which  was  Con- 
federate money,  notes  or  bonds,  are  null  and 
void,  and  shall  not  be  enforced  in  the  courts  of 
this  State."  That  this  constitutional  provision, 
so  far  as  it  was  intended  to  operate  on  agreements 
entered  into  in  the  State,  on  or  before  Apr.  8, 
1862,  is  repugnant  to  that  clause  in  the  Con- 
stitution of  the  United  States  which  prohibits 
the  several  States  from  passing  any  law  impair- 
ing the  obligation  of  contracts,  is  too  plain  to 
require  argument. 

Under  the  25th  section  of  the  Judiciary  Act 
of  1789,  the  right  to  have  a  final  judgment  or 
decree  of  a  state  court  re-examined  by  the  Su- 
preme Court  of  the  United  States,  is  as  perfect, 
where  the  validity  of  an  authority  exercised 
under  any  State  on  the  ground  that  it  is  repug- 
nant to  the  Constitution  of  the  United  States, 
is  drawn  in  question,  as  when  the  validity  of 
the  statute  of  a  State  is  called  in  question  on 
that  ground. 

The  Supreme  Court  of  Louisiana,  in  the  dis- 
charjB^  of  its  judicial  functions,  exercises  an  au- 
thority under  the  State  of  Louisiana,  whenever 
it  renders  a  decision  in  a  cause  brought  l)efore 
it.  In  rendering  its  decisions,  it  is  bound  by  the 
Constitution  oi  the  United  States,  and  the  laws 
made  in  pursuance  thereof,  whi(^  are  the  su- 
preme law  of  the  land  (art  6,  Const.)  and  every 

1007 


Digitized  by 


Google 


601-676 


SuFBEXB  Court  of  trb  Uhitkd  Btatrb. 


DaaTiBit, 


decision  which  is  repugnant  to  aaj  provision 
of  the  Constitution  of  the  United  States,  is  open 
to  re-ezamination  before  the  Supreme  Court  of 
the  United  States,  on  a  writ  of  error. 

Mr.  JiuHee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

The  suit  was  brouj;bt  by  Bethell  against  the 
defendants,  in  a  District  Court  of  the  State,  to 
enforce  a  mortgage  given  to  secure  the  pay- 
ment of  two  note8of|7,500  each,  given  by  them 
for  the  loan  of  Confederate  currency  on  the  2d 
of  April,  1862,  payable  in  two  and  three  years 
after  date,  with  interest.  Such  proceedings 
were  had  that  the  plaintiif  recovered  judgment 
and  the  mortgaged  premises  were  directed  to  be 
sold  to  pay  the  judgment;  whereupon  an  ap- 
peal was  taken  to  the  Supreme  Court  of  the 
State,  where  the  judgment  was  reversed  and 
the  suit  dismissed.  The  decision  was  placed  on 
the  ground  that  the  Confederate  money  was  il- 
legal,  and  constituted  no  valid  consideration 
for  the  two  notes  and  mortgage  at  the  time  they 
were  executed,  according  to  the  Code  of  the 
State.  Arts.  1887,  1889,  3026;  17  Am.  R., 
261. 

The  court  say  in  its  opinion  in  the  present 
case,  that  "  He  (the  plaintiff  in  error)  is  endeav- 
oring to  enforce  a  contract,  the  consideration 
of  which  is  Confederate  currency.  The  nullity 
of  contracts  founded  upon  that  unlawful  cur- 
rency, has  been  frequently  determined." 

There  was  no  federal  question  presented  to 
the  court  below  by  the  plaintiff  in  error,  so  far 
as  appears  from  the  record.  The  counsel  in 
opposition  to  this  motion  relies,  in  his  argu- 
ment, uix>n  the  clause  of  the  25th  section,  "Or 
where  is  drawn  in  question  the  validicv  of  a 
statute  of,  or  an  authority  exercised  unaer  any 
State,  on  the  ground  of  their  being  repugnant 
to  the  Constitution,  etc.,  and  the  decision  is  in 
favor  of  such  validity."  There  is  no  statute  of 
a  State  in  question  here. 

But  it  is  insisted  that  there  was  an  au- 
thority under  the  State  of  Louisiana  exercised 
in  the  case  drawn  in  question,  and  which  was 
repugnant  to  the  Constitution,  and  the  decision 
in  favor  of  its  validity,  and  tttat  is,  the  Supreme 
Court  of  the  State  were  acting  under  the  au- 
thority of  the  State  at  the  time  its  decision  was 
rendered. 

There  are  two  answers  to  this  ground:  1. 
That  the  authority  conferred  on  a  court  to  hear 
and  determine  cases  in  a  State,  is  not  the  kind  of 
authority  referred  to  in  the  25th  section;  other- 
wise every  judgment  of  the  Supreme  Court  of 
a  Slate  would  be  re-examinable  under  the  sec- 
tion ;  and  2d.  The  decision  of  the  court  was  not 
repugnant  to  the  Constitution.  It  simply  held 
that  the  promissory  not^s,  together  with  the 
mortgage  in  question,  were  nullities,  on  the 
ground  that  the  "Confederate  currency,"  which 
constituted  the  consideration,  was  illegal  ac- 
cording to  the  law  of  the  State  at  the  time  the 
contract  was  entered  into. 

As  no  federal  question  appears  in  the  record, 
the  motion  to  dismiss  must  be  granted. 

Motion  granted. 

Clted-13  WaU.,  4SS:  U  Wall..  10, 608 ;  19  Wall., STT ; 
92  U.»M  lilU,:»T;(B  U.  S.,5W:98ir.B.,ii3S:109Ma88., 
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MERCHANTS'    NATIONAL    BANE   OF 
BOSTON,  Plff.  in  Brr., 
e. 
THE  STATE  NATIONAL  BANK  OF  BOS- 
TON. 

(See  S.  a,  10  WalL,  8Dt-«I8). 

Oorporatitm  bound  by  eontraet  by  agenU—etrli- 
fi$d  dieek — wtHuirity  of  eashier — oddittbM^ 
itamp. 

Where  a  party  decUa  with  a  oorporstlon  in  good 
faith,  and  Is  unaware  of  any  defect  of  authority  or 
other  Irrevularity  on  the  part  of  tboae  actlns  for 
the  oorporatlOD,  the  oorporatton  la  Iraund  bv  the 
oontraot.  If  not  ultra  olrn,  althonfrh  Bueh  defect  or 
trrerularity  In  faot  eztets. 

If  the  oontraot  can  be  valid  under  any  drcuin- 
stanoea,  an  Innocent  party  In  euoh  a  oaae  has  a  rif  bt 
to  presume  their  ezistenoe,  and  the  corporation  Is 
estopped  to  deny  them. 

Corporations  are  liable  for  the  acts  of  their  serr- 
ants  while  enKOffed  in  the  business  of  tlielr  em- 
ployment. In  the  same  manner  and  to  the  same  ex- 
tent that  Individuals  are  liable  under  Uke  drenm- 
staooes. 

The  oertlfloate  of  a  bank  that  a  cbeok  is  good,  is 
equivalent  to  acceptance. 

A  oertifled  check  is  not  against  the  polioy  of  th* 
Bonking  Act,  and  Is  a  legal  and  valid  in  vesUnenL 

Cashier  of  a  bonk  has  authority  to  certify  checks. 

Checks,  after  being  oertifled,  do  not  requira  sb 
additional  stamp. 

[No.   27.] 
Argued  Apr.  19,  1870.    Decided  Jan.  SO,  1S7L 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Masaachuaetla. 

Suit  was  brought  in  the  court  below  br  the 
plaintiff  in  error  to  recover  for  certain  eold  eoio 
and  gold  certiQcates.  Judgment  havug  been 
given  for  the  defendant,  the  plaintiff  aued  out 
mis  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

MeuT*.  W.  M.  EvM^te,  S.  B»rtl«tt  and 
3,  O.  Abbott,  for  plaintiff  in  error: 

As  to  defendant's  Mew  ttiat,  in  the  afaeeooeot 
definition  by  charter,  by-law  or  vote,  the  law 
prescribes  the  extent  and  limit  of  the  powen  of 
the  cashier,  it  is  submitted  that  it  is  supported 
neither  by  principle  nor  authority.  | 

A  cashier,  the  offspring  of  modem  oonuneroe        . 
is,  as  stated  by  Baron  Parke,  of  bill-broken,        j 
"  Not  a  character  known  to  the  law  with  cer- 
tain prescribed  duties;  but  his  employment  it 
one  uat  depends  entirely  on  the  course  of  ded- 
ing.    It  may  differ  in  different  parta  of  the 

NOTX.— Cenifiaslion  of  cAeefca ;  HabOMy  of  bank  an. 

A  bank  Is  liable  on  a  check  oertifled  by  it,whetlMr 
thedrawer  hodsufflolent  fundaornot.  Oertiflcatloa 
operates  as  a  payment  of  the  debt  for  which  the 
check  was  drawn  and  the  drawer  is  releaaed  fraia 
liability.  French  v.  Irwin,  1  Baxt.,  401 ;  8.  C.  S 
Am.  Rep..  769;  First  Natl.  Bk.  of  Jersey  City  r. 
Leach,  Sa  T.  N.,  860 :  8.  C.  11  Am.  Kep..  708 ;  Cooln 
V,  State  Natl.  Bk.  of  Boston,  StU.Yl.K;  8.  C.  U 
Am.  Rep.,  667. 

Bank  certifying  cbeok  without  funds  is  onbr  Vm-  I 
ble  on  It  to  bona  fiAt  holder  without  notice  or  tkit 
fact,  nor  la  bank  liable  on  bank  oOoer's  oertlflct- 
tlon  of  his  own  check.  Atlantic  Bk.  v.  Mercfas.  Bk, 
10  Qray,  632;  Claflln  v.  Farms.,  »o.,  Bk.,  S  N.  T. 
203. 

The  theory  of  the  law  Is  that  where  a  check  ti 
certified  as  good  by  a  bank,  the  amount  tlierraf  k 
then  charged  to  the  account  of  the  drawer.  Smitk 
V.  MUler,  43  N.  T.,  171 :  Mead  v.  Xerchs.  Bk.  of  Al- 
bany, SS  N.  T.,  148 :  Forms.  &  Merchs.  Bk.  v.  Butefe- 
ora'  *  Drovers'  Bk.,  16  N.  Y.,  125;  Morohs.  Bk.  t. 
State  Bk.,  supra. 

The  holder  of  a  oertifled  check  may  demand  pay- 
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countrjr.  The  nature  of  these  powers  and  duties 
in  any  instance  is  a  question  of  fact,  and  is  to 
be  determined  by  the  usage  and  course  of  deal- 
ing in  the  particular  place." 

JbiUr  T.  Pierton,  1  Cromp.  M.  &  R.,  858. 

Defendant  must  admit  that  in  the  absence  of 
regulations  by  charter.'  by-law  or  vote,  the  pow- 
ers and  duties  of  the  cashier  may  be  shown  by 
the  course  of  dealing,  lawfully  committed  to 
his  charge  by  the  Bank. 

In  no  one  of  the  cases  decided  by  this  court 
and  relied  on  by  defendant,  nor,  as  it  is  believed, 
in  any  decision  of  the  state  court,  has  the  court 
attempted  to  rest  its  decision  upon  an  assumed 
judicial  knowledge  of  the  common  law  powers 
and  duties  of  the  cashier,  where  the  acts  in 
question  were  within  the  pale  of  the  charter. 

FUckrufry.  Bk.,  8  Wheat,  838,  is  believed 
to  be  the  earliest  case.  The  question  was 
whether  a  cashier  had  a  right  to  indorse  the 
note  in  suit.  In  the  course  of  the  opinion  it  is 
said:  "  We  are  very  much  inclined  to  think 
that  tlie  indorsement  falls  within  the  ordinary 
duties  and  rights  of  the  cashier,  at  least  if  hu 
office  be  like  that  of  similar  institutions.  "The 
cashier  is  usually,"  etc.  "  It  does  not  seem  too 
much  to  infer.  "But  waiving  this  consid- 
eration." The  case  is  decided  on  another 
ground. 

Bk.  V.  Dandridse,  13  Wheat,  64.  was  debt 
on  a  caaliier's  bond.  '  The  court  says:  "  If  offi- 
cers of  a  corporation  openly  exercise  a  power 
wtiich  presupposes  a  delegated  authority  for  the 
purpose;  and  other  corporate  acts  show  that 
the  corporation  must  iiave  contemplated  the 
legal  existence  of  such  authority,  the  acts  of 
such  officers  will  be  deemed  rightful,  and  the 
deleimted  authority  will  be  presumed. 

"  The  cashier  was  duly  appointed,and  he  was 
permitted  to  act  in  his  office  under  the  express 
sanction  of  the  directors  for  several  years.  If 
he  had  never  given  any  bond  whatever  during 
the  period,  yet  his  acts  within  the  scope  of  his 
authority  would  have  tx>und  the  Bank." 

See,  also,  Minor  ▼.  Bk.,  1  Pet.,  46. 

"  The  oidinaiT  usage  and  practice  of  a  bank, 
in  the  absence  of  counter  proof,  must  be  sup- 
posed to  result  from  regulations  prescribed  by 
the  Board  of  Directors,"  etc.  It  would  not 
only  be  inconvenient  but  perilous  for  the  cus- 
tomers or  any  other  persons  dealing  with  the 
bank  to  transact  their  businesB  with,  the  officers 
upon  any  other  presumption.  The  officers  of  a 
bank  are  held  out  to  the  public  as  having  author- 
ity to  act  according  to  the  general  usage  prac- 
ticed in  course  of  tneir  busmess,  and  their  acts 
within  the  scope  of  such  usage  would  bind  the 


bank  in  favor  of  third  persons  Iiavlng  no  other 
Imowledee." 

Then  follows,  next,  the  case  of  Bk.  v.  Dunn, 
6  Pet.,  fil,  in  which  the  defense  was  set  up  by 
an  indorser  that,  prior  to  the  discount  of  the 
note,  both  the  president  and  cashier  represented 
to  him  that  the  note  was  secured  and  his  liabil- 
ity nominal.  The  evidence  was  held  as  inad- 
missible, both  as  contradicting  the  note  and 
upon  the  ground  that  "All  discounts  are  made 
under  the  authority  of  directors,  and  it  is  for 
them  to  fix  any  conditions."  "  The  agreement 
was  not  made  by  persons  who  have  power  to  bind 
the  bank  in  such  cases,  nor  have  they  power  to 
bind  the  bank  except  in  discharge  of  the  ordi- 
nary duties."  There  is  no  other  or  further  re- 
mark in  the  case  as  to  the  powers  of  cashiers. 

The  last  case  is  The  U.  8.  v.  Bk.,  21  How., 
836(62  U.  8.,  XVI.,  180).  Although  it  recites 
from  Fleekner  v.  Bk.,  a  case,  as  we  have  seen, 
not  decided  on  that  point,  the  statement  there 
made,  as  to  the  powers  and  duties  with  which 
it  was  believed  bv  the  court  that  a  cashier  is 
"usually  intrustea,"  and  declares  them  to  be  his 
ordinary  duties;  yet,  notwithstanding  these  re- 
citals, the  case  must  be  takeu  to  have  been 
really  decided  upon  the  ground  that  the  contract 
to  transfer  the  $100,000  was  extra  vires.  Thus 
the  court  states:  "  We  think  the  safe  rule  in  all 
instances  of  acts  done  by  the  officers  of  corpo- 
rate companies,  or  by  those  who  have  the  man- 
agement of  their  business,  from  which  contracts 
are  alleged  to  have  been  made,  to  test  that  fact 
by  an  inquiry  into  the  corporate  ability  which 
has  been  given  to  them  and  to  their  subordinate 
officers,  or  which  the  directors  of  the  company 
can  confer  upon  the  latter  to  act  for  them." 
Such  was  the  view  of  this  court  which  decided 
the  case  of  Bk.  v.  Dunn,  6  Pet,  51. 

Unless  the  case  was  decided  in  this  point,  no 
reason  could  have  existed  for  making  the  fore- 
going a  part  of  the  judgment 

But  the  real  contest  turns  upon  the  following 
propositions,  which  are  decisive  on  the  question 
whether  the  case  was  properly  withdrawn  from 
the  jury: 

(a)  If,  in  the  absence  of  regulation  by  charter, 
by-law  or  vote,  and  with  no  evidence  as  to  the 
powers  actually  exercised  by  the  casliier  and 
acquiesced  in  by  the  banks,  nor  of  the  powers 
usually  entrusted  to  cashiers  of  banks  estab- 
lished in  the  same  community,  the  court  can 
judicially  know  what  the  powers  and  duties  of 
such  cashiers  are — yet  it  is  a  principle  per- 
fectly well  settled  that,  under  the  foregoing  cir- 
cumstances (and  even  when  by-laws  and  votes 
on  the  subject  exist),  evidence  of  the  powers 


ment  and  sue  the  bank  at  any  time  before  the 
Statute  of  Umltatlong  runs  asalngt  Iteven  after  the 
laiiae  of  many  years.  Qerard  Bk.  v.  Bk.  of  Penn 
Township,  38  Pa.  St,  98. 

The  drawer  of  a  check  Is  not  relieved  from  liability 
by  the  fact  that  the  drawee  has  oertlfled  the  checks 
to  ti«  BOOd.  Andrews  v.Oerman  Natl.  Bk.,  9  Heisk., 
Xtl ;  8.  C, »  Am.  Bep.,  aOO. 

Ciabler  of  a  bank  luis  a  rtobt  to  certify  a  check 
Inr  virtoe  of  bis  ofDoe.  Cooke  v.  State  Natl.  Bk.  of 
AMion,  Se  N.  T.,  9( ;  8.  C,  U  Am.  Rep.,  667 ;  Clarke 
KrtLBk.  V.  Bk.  of  Albion,  52  Barb.,  MS :  Pope  v.  Bk. 
^Albion,  se  Barb.,  228 ;  Merchants'  Bk.  v.  State 
nt  ■  lii]irfi 

It  is  also  held  that  the  teller  may  certify  a  check, 
ffinns.  Bk.  v.  Butchers'.  &c,  Bk.,  U  N.  Y.,  824 ;  16 
K,  T, VOi  Head  v.  Herobs.  Bk.,  26  N. Y.,  14S : Irving 
BB.  T.  Wetberald,  3t  N.  Y.,  33S ;  contra,  Hussley 
T.  IIS*ieBk.,9Met.,  Sia. 

Bank  is  not  bound  by  oertifloation  of  a  obeok  not 

0M 10  Wall. 


5lven  in  the  usual  course  of  business.    Dorsey  v. 
.brams,  85  Pa.  St,  289 ;  27  Am.  Rep.,  857. 
Certlfloatioo  of  a  check  by  the  drawee  at  the  re- 

3uestof  the  indorser  liefore  delivery  to  the  bolder, 
oee  not  release  the  indorser.  Mut.  Natl.  Bk.  v. 
RotirC  26  La.  Ann..  988 :  8.  C.  26  Am.  Hep..  126. 

A  bank  having  erroneously  certified  a  note  to  be 
"  good,"  can  correct  the  mistake  before  llabilltiea 
have  been  inourred  or  losses  sustained  in  conse- 
quence of  such  oertiflcation,  and  evideooe  of  usage 
to  the  contrary  is  incompetent.  Second  Natl.  Bk. 
V.  Western  Natl.  Bk.,  61  Hd.,  US ;  8.  C,  34  Am., 
Rep.,  300. 

Where  a  bank  certifies  a  raised  check,  some  States 
hold  that  the  bank  so  certifying  becomes  liable  for 
the  amount  to  a  bona  fide  bolder  presenting  It.  La. 
Natl.  Bk.  of  N.  O.  T.  Citizens'  Bk.  of  La.,  28  La. 
Ann.,  189:  8.  C,  26  Am.  Rep.,  92;  Helwege  v.  Hi- 
bernla  NaU.  Bk.,  1  la.  Ann„  620. 

Other  authorities  hold  that  the  bank  so  oertify- 
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habitually  or  usually  exercised  by  the  cashier, 
with  the  knowledge  and  acquiescence  of  the 
bank,  defines  and  establishes  as  to  the  public 
these  powers;  provided  that  the  powers  thus 
exercised  may  be  conferred  on  such  cashier  by 
the  directors  or  corporation,  without  violation  of 
the  charter. 

(J)  The  evidence,  offered  by  plaintifT  at  the 
trial  of  the  cause,  was  competent  and  sufficient 
to  liave  been  submitted  to  the  Jury,  on  which 
they  might  lawfully  find  that  the  powers  habit- 
ually or  usually  exercised  by  defendant's  cashier 
with  their  knowledge,  embraced  the  power  to 
make  for  the  defendant  the  contracts  declared 
on,  or  some  one  or  more  of  them,  and  that  such 
powers  might,  without  violation  of  the  charter 
or  law,  be  confined  to  such  cashier. 

To  hold  that  the  public  may  not  safely  con- 
fide in  the  existence  of  powers  which  by  charter 
can  be  lawfully  delegated  and  which  are  openly 
exercised,  but  must  investigate  and  find  if  these 
powers  have  been  the  subject  of  by-law  or  vote, 
and  act  accordingly,  would  not  only  suspend 
the  business  of  commerce,  but  tend  to  make 
transactions  with  corporations  a  snare  and  a 
cheat. 

Plaintiff  contents  itself  with  a  reference  to 
the  doctrine  as  stated  in  the  decisions  of  this 
court  already  cited,  and  to  a  few  other  cases 
and  treatises,  viz.: 

Bk.  V.  Dandridge,  12  Wheat,  64;  Minor  v. 
Bk.,  1  Pet.,  46;  Story,  Ag.,  ed.  of  1863.  sees. 
114.  116;  Wm  V.  Bk.,  8  Mas,,  605;  NicoU  v. 
Amer.  In*.  Co..  8  Wood.  &  M.,  580;  Bmiih  v. 
QUu*  Co.,  8  C.  B.,  668;  11  C.  B.,  897. 

So  far  as  the  public  is  concerned,  it  is  wholly 
immaterial  whether  the  powers  thus  exercised 
are  in  disregard  of  the  by-laws  of  the  Corpora- 
tion or  not,  provided  they  are  within  the  cor- 
porate powers  conferred  by  the  charter.  Agar 
v.  ln».  Co.,  8  C.  B.  (N.  8.)  725;  Bk.  v.  Tar- 
guand,  6  Ell.  &  Bl.,  827;  Prinea  Wales  In*.  Co. 
V.  Ath.  In*.  Co.,  8  C.  B.  (N.  8.),  756,  n. 

The  struggle  of  the  cause  will  be  upon  the 
second  proposition,  embracing  as  it  does  both 
law  ana  fact,  viz. :  was  the  evidence  offered 
by  the  plaintiff  competent  and  sufficient  to  be 
submitted  to  a  jury  in  support  of  the  claims 
made  by  the  declaration? 

1.  The  main  original  contract  (laying  aside, 
for  the  present,  the  question  of  certified  checks) , 
as  claimed  by  plaintiff,  and  of  which  evidence 
(sufficient  at  least  to  be  submitted  to  the  Jury) 
was  offered  by  it,  was  a  contract  for  the  pur- 
chase and  delivery  of  gold  by  plaintiff  to 
defendant. 

2.  The  charters  of  both  Banks,  in  terms,  au-  \ 


thorized  them  to  carry  on  the  business  of  bank- 
ing by  (among  other  things)  *'  buving  and  sell- 
ing exchange,  coin  and  bullion,  so  that  the 
contract  set  up  by  the  plaintiff  was  within  die 
corporate  powers  of  both  parties.  Act,  Jan.  S, 
1864,  sec.  8. 

3.  The  transaction,  thon,  being  legitimate,  and 
in  its  character  forming  part  of  the  business  of 
both  banks,  the  principal  question  is:  has  the 
plaintiff  forever  Inst  tJiis  large  sum  of  motiey 
by  improperly  confiding  in  the  assumed  powers 
or  defendant's  cashier?  The  buying  and  sell- 
ing of  gold  must,  of  course,  be  intrusted,  under 

Seneral  powers,  to  some  officer  of  the  Bank. 
L  vote  of  directors,  authorizing  each  daily  or 
hourly  transaction,  would  be  impracticable. 

4.  In  this  attitude  of  the  case,  plaintiff  now 
asks  the  attention  of  this  court  to  the  evidence 
offered  by  it  as  to  the  powers  habitually  exer- 
cised, with  the  knowledge  of  defendant,  by  its 
cashier,  to  the  end  that  the  correctness  of  the 
ruling  withdrawing  the  case  from  the  jury  msy 
be  determined. 

5.  In  connection  with  this,  it  further  aslcs 
attention  to  the  evidence  of  the  officers  of 
numerous  other  national  banks  established  at 
Boston,  as  to  the  powers  and  duties  usually 
exercised  by  their  cashiers  in  dealing  with  the 
public  and  with  other  banks;  the  competent 
of  which  evidence  is  thus  declared  by  the  court. 

"  Considering  that  all  insurance  oompaniM 
in  Boston  have  similar  charters,  and  the  same 
kind  of  officers  to  conduct  their  business,  we 
think  that  there  is  competent  evidence  that 
presidents  of  insurance  companies  in  that  city- 
are  generally  held  out  to  the  public  as  having 
authority  to  act  in  this  matter,  viz. :  to  make 
oral  insurance." 

Com.  Ins.  Co.  v.  Union  M.  In*.  Co.,  \9 How.. 
818  (80  U.  8.,  XV.,  636);  see,  19  Pa.  St.  172; 
Ang.  &  Ames,  Corp.,  8th  ed.,  288. 

Where  the  authority  of  an  agent  is  left  to  be 
inferred  by  the  public  from  powers  usually  ex- 
ercised by  the  a^ent,  it  is  sufficient  if  the  trans- 
action in  question  involves  precisely  the  same 
general  powers,  though  applied  to  a  new  cub- 
Ject-matter. 

If  it  l)e  shown  that  defendant's  cashier  had 
habitually,  with  the  knowledge  of  the  Bank. 
dealt  with  the  public  as  authorized  to  buy  and 
sell  exchange;  and  still  more,  if  that  power  b 
shown  to  have  been  habitually  exercisMi  by  the 
cashiers  of  'all  other  banks  established  in  the 
same  community  and  "having  similar  char- 
ters" {Com.  Ins.  Co.  v.  Union  Mrtt.  In*.  Of., 
supra),  then  the  power  to  buy  and  sell  gold 
(the   right   to   do  both   which   is   ooofcned 


lnff  can  recover  back  the  excess  over  the  real 
amount  e>en  from  a  bona /kie  holder.  Parke  v. 
Koaer,  67  Ind.,H»;  S.  C,  33  Am.  Rep..  102;  Natl. 
Bk.  of  Com.  V.  Natl.  Meohg.  Bk.,  35  N.  Y.,  Sup.  Ct. 
(3  J.  A  Sp.),  882 ;  Marine  Natl.  Bk.  v.  Natl.  Qtv  Bk., 
6»  N.  Y.,  87 ;  8.  C,  10  Alb.  L.  J.,  880 :  8.  C,  17  Am. 
Hep.,  67 ;  Security  Bk.  v.  Natl.  Bk.,  87  N.  Y.,  45H ; 
Natl.  Park  Bk.  v.  Ninth  Natl.  Bk.,  SS  Barb.,  87 ; 
Espy  V.  Bk.  of  Cidnclnatl,  86  IT.  8.  (18  Wall.),  CM ; 
Natl.  Bk.  of  Com.  v.  Natl.  Mecbs.  Bk«.  Assn.,  S6  N. 
Y.,  211 :  S.  C,  li  Am.  Uep.,  232. 

Certifying  bank  la  bouiid  only  as  to  Blsrnature  of 
the  drawer  and  Its  own  certlBcatlon.  Natl.  Bk.  of 
C<>m.v.  Natl.  Mechs.  Bker.  Assn.,  66  N.  Y.,  8U;S.  C, 
U  Am.  Kep.,  232. 

The  certittoation  of  a  check  guarantees  only  the 

fenulneness  of  the slvnature  or  the drawerand  that 
c  has  sufBcient  funds  to  meet  It  which  will  not  t>e 
withdrawn.  Marine  NaU.  Bk.  v.  NaU.  City  Bk.,  69 
N.  Y.,07;  S.C..1T  Am.  Bep.,a06;  Farms.  &  Meobs. 
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Bk.  V.  Butchers'  &  Drovers'  Bk..  16  N.T- IB:  Anr 
v.  Bk.  of  ChKduDati,  85  TJ.  S.  (IH  Wall.ljjM:  Mewls 
V.  Merchs.  Bk..  26  N.  Y.,  143;  Irvloff  Bk.  v.  Wotb- 
erald,  36  N.  Y.,  38S. 

The  ordinary  form  of  oertUIoation  Is  for  the  proixir 
bank  officer  to  write  the  word  "  good."  »<Wlng  aooi^- 
tlmea  name  or  Initials.  The  statute  in  some  Slates 
now  requires  a  distinct  promise  written  and  tfsned. 
In  the  absence  of  statute  a  verbal  statement  by  tke 
bank  officer  that  the  check  Is  good,  or  promise  br 
bank  to  pay  It,  is  sufficient,  provided  It  Indoera 
holder  to  take  It.  Bamett  v.  Smith,  10  Fost.^  OK; 
Pone  V.  Bk.  of  Albion,  S»  Barb.,  226 ;  Bank  v.  Pertsei. 
41  ni.,  402 ;  Carr  v.  Natl.  Security  Bk.,  IDT  Maas.,  40 : 
Nelson  v.  First  NaU.  Bk.,  48  111.,  36. 

Bank  Is  not  liable  on  certUoattoa  of  check  dated 
ahead,  at  least  to  parties  taktof  it  before  dm.  It 
bears  on  Its  face  until  due  notice  thatit  was  not  oer- 
tl&ed  in  the  usual  course  of  busiDeas.  Clarke  Natl. 
Bk.  V.  Bk.  of  Albion,  B  Barb.,  MB. 
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by  the  same  clause  of  the  charter)  may  be  in- 
ferred by  the  jury. 

If  a  cashier  is  shown  to  have  usually  or  fre- 
quently pledged  in  writing  the  credit  of  the 
bank,  in  the  usual  course  of  the  business,  with 
the  knowledge  of  the  bank,  and  such  is  shown 
to  be  the  usi^  of  other  banks  as  before  stated, 
it  is  evidence  from  which  the  jury  may  infer 
that  he  is  authorized  to  pledge  that  credit  in  all 
transactions  authorized  by  the  charter,  and 
which  could  lawfully  be  confided  to  a  cashier. 

When  the  powers  exercised  are  shown  to  be 
of  the  same  character,  involving,  both  in  form 
and  substance,  the  same  identical  obligation 
and  the  same  consequence  to  the  principtu,  and 
in  the  course  of  his  business,  it  cannot  be  neces- 
sary to  show  that  in  their  previous  exercise 
they  have  been  applied  to  contracts  for  the 
same  article.  See,  Tripp  t.  Paper  Co.,  18 
Pick.,  291. 

The  elementary  treatises  and  authorities  es- 
tablish this  view.  Story,  Ag.,  ed.  1868,  p.  98, 
sec.  87. 

Sm.  Merc.  L.,  ed.  1850,  p.  151,  says:  "He 
who  accredits  another  by  employing  him,  must 
abide  the  effects  of  that  credit,  and  will  l>e 
bound  by  contracts  made  by  innocent  third 
persons  in  the  seeming  course  of  that  employ- 
ment and  on  the  faith  of  that  credit,  whether 
the  employer  intended  to  authorize  them  or 
not.    Am.  licad.  Cas..  ed.  1857,  p.  673. 

"  With  regard  to  the  limits  of  the  general 
agency,  whidi  is  created  by  a  series  of  acts  in 
course  of  dealing,  the  language  of  Lord  Kldon 
in  Daviton  v.  B^ertton,  3  Dow.,  219,  has  gen- 
erally been  considered  as  defining  the  principle 
with  accuracy.  From  the  general  nature  of 
the  acts  permitted  to  be  done,  the  law  would 
infer  an  authority ;  the  law  would  say  that  such 
an  authority  might  exist  without  a  special 
mandate." 

This  is  illustrated  in  Bk.  v.  Norton,  1  Hill,  602. 

The  doctrine  was,  in  that  case,  applied  where 
the  agent  of  a  firm  who,  with  its  knowledge 
and  assent,  was  in  the  habit  of  drawing  bius 
and  making  notes  and  indorsements  for  it,  hod 
made  an  acceptance,  but  no  proof  was  offered 
that  he  had  ever  previously  made  an  accept- 
ance. The  principal  was  charged.  The  case 
is  cited  as  sound,  in  Pars.  Merc.  L.,  p  135,  n., 
and  Paley,  Ag.,  ed.  of  1866,  p.  169,  n. 

In  Watkint  v.  Vinee,  2  Stark.,  368.  Lord 
£llent)orough  carried  the  doctrine  so  far  as  to 
bold  tliat  a  son  who  had  signed  for  his  father 
in  three  or  four  instances  and  bad  accepted 
bills  of  exchange,  could  bind  the  father  oy  a 
guaranty. 

In  Preteott  v.  Flinn,  9  Bin^.,  19,  Ch.  J.  Tin- 
dall  says:  "It  maybe  admitted  tliat  an  au- 
thority to  draw  does  not  impart  in  itself  an 
authority  to  indorse  bills,  but  still  the  evidence 
of  such  authority  to  draw  is  not  to  be  with- 
held from  the  jury,  who  are  to  determine  on 
the  whole  evidence  whether  such  authority  to 
indorse  exists  or  not." 

The  cashier  of  defendant  was  intrusted  by  it 
with  powers  so  large  and  comprehensive  in 
dealing  with  the  funds  of  the  Bank,  giving  its 
checks,  pledging  its  credit  and  making  its  con- 
tracts and  purchases,  that  instead  of  these 
transactions  going  regularly  as  they  occurred 
through  the  books  of  the  Bank,  and  being 
credited  or  debited  to  the  accounts  to  wliich 
See  10  Wall. 


they  severally  belonged,  there  was  opened  on 
the  books  of  the  Bank  one  general  account 
with  the  cashier,  in  which  all  the  debits  (and 
of  course  the  credits)  arising  out  of  them,  were 
entered  to  his  debit  or  credit. 

These  transactions  thus  entered  on  the  boolcs 
embraced:  giving  checks  in  lieu  of  bills  where 
discounts  are  made;  giving  checks  for  the  pur- 
chase of  exchange;  giving  checks  for  money 
borrowed  of  other  banks. 

The  amount  of  checks  thus  ^ven  for  ex- 
change, and  in  lieu  of  bank-bills  on  discounts, 
during  the  five  montlis  prior  to  the  transac- 
tion now  under  investigation,  was  $2,500,000, 
and  in  addition,  the  amount  of  such  checks 

§iven  for  money  borrowed  of  other  banks 
uring  the  same  period,  was  the  f  1,500,000. 

Regular  printed  blank  checks  were  kept  by 
the  Bank,  to  facilitate  these  operations  of  its 
cashier. 

From  the  evidence  derived  from  the  officers 
of  more  than  twenty  banks  of  Boston,  in  re- 
lation to  the  dealings  of  such  banks  with  each 
other,  a  usage  is  shown  by  which,  without 
by-law  or  vote,  powers  are  intrusted  to  cash- 
iers of  such  iMUiks,  to  borrow  and  lend  the 
money  of  their  l>ank8  of  and  to  each  other,  to 
buy  and  sell  exchange  of  and  to  each  other, 
and  in  all  such  transactions  to  pledge  the  credit 
of  their  respective  banks,  usually  by  cashier's 
check,  sometimes  by  certificate^  or  memoranda; 
that  these  transactions  are  frtx^uent,  involf ing 
large  sums  of  money,  and  that  they  are  uni- 
formly conducted  in  falih  of  the  implied 
powers  of  cashiers,  without  inquiry. 

In  view  of  this  evidence,  we  ask  if  it  ought 
to  be  determined  that  there  was  evidence  prop- 
er to  be  submitted  to  a  Jury,  from  which  they 
might  infer  that,  as  among  the  wide  powers 
openly  exercised  by  Smith,  the  defendant's, 
cashier,  in  numerous  instances  and  for  large 
amounts,  was  the  authority  to  purchase  ex- 
cliange,  he  had  or  liad  not  also  entrusted  to 
him  the  power  to  purchase  gold,  and  thus  to 
find  their  verdict  for  the  plamtlff. 

It  tias  been  determined  bv  the  same  Judge 
who  delivered  the  opinion  of  the  court  in  Bk. 
V.  Dunn,  6  Pet.,  51,  relied  on  by  defendant, 
that  "The  cashier  of  a  bank  authorized  by  its 
charter  to  deal  in  bills  of  exchange,  may  ac- 
cept such  bills  as  the  agent  of  the  bank.  This 
is  in  the  scope  of  his  agency,  and  is  sanc- 
tioned by  universal  usage. 

la  Fayette  Bk.  v.  State  Bk.  ofLt..  4  McLean, 
208;  see,  also,  Sturgee  v.  Bk.,11  Ohio  St.,  68. 

It  was  legally  fit  to  be  submitted  to  a  Jury 
to  find  that  defendant's  cashier,  clothed  as  he 
was  with  the  powers  stated  in  the  proofs,  tiad 
or  had  not  the  incidental  power  to  certify  the 
checks  declared  on,  and  thus  support  the 
counts  in  the  declaration  framed  on  those 
checks. 

The  form  of  pledging  the  credit  of  the 
Bank  at  the  moment  the  gold  was  received, 
viz. :  by  certifying  the  checks  of  the  parties 
for  whom  the  arrangement  was  made,  is  of 
the  same  character  and  nature  as  a  cashier's 
certificate  of  deposit,  checks  or  memorandums 
of  credit  referred  to  in  the  testimony  as  to 
usage.  Like  these  it  is  an  absolute,  and  not 
a  contingent  promise  to  pay,  and  in  view  of 
the  Mflm  powers  exercisea  by  defendant's 
cashier,  the  Jury  had  a  legal  right  to  infer 
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that  this  mode  of  pledging  the  credit  of  the 
Bank,  suited  as  it  was  to  the  circumstances 
(the  cashier  having  full  authority  to  malce  the 
purchase)  -was  within  bis  delegated  povers. 

But  if,  in  the  judgment  of  the  court,  the 
power  to  certify  these  checlcs  was  not,  under 
the  evidence,  legally  fit  to  be  submitted  to  the 
jury,  still  the  right  to  recover  the  purchase 
money  for  the  whole  stands  unaffected  by  the 
giving  of  those  checks.  They  were  received 
ut  tl>e  faith  that,  in  the  dealing  of  bank  with 
bank,  defendant's  cashier  hM  authority  to 
certify  them.  Indeed,  as  to  the  $75,000  check, 
taken  by  defendant's  cashier  from  plaintiff's 
teller,  in  the  absence  of  the  cashier,  the  check 
was  taken  without  authority,  in  faith  of  the 
occurrence  a  few  hours  previous,  when  such 
checks  had  been  received  bv  the  cashier. 

But,  however  these  checks  may  have  been 
received,  they  purported  to  be  delivered  to  the 
plaintiff  in  payment  for  the  gold.  If  the^ 
were  void,  no  payment  has  been  made.  It  is 
equivalent  to  a  payment  in  forged  bills.  The 
debt  remains. 

£*.  V.  Smith,  0  Conn.,  71;  Puekford  v.  Maai- 
tetU,  6  T.  R,  Si;  Young  ▼.  Adami,  6  Mass., 
182. 

A  sngggestion  was  made  at  trial,  that  plaint- 
iff wasDound  to  elect  whether  to  proceed 
on  the  counts  founded  on  the  check,  or  on 
those  for  the  money  due  for  the  gold,  and 
further  that  no  recovery  can  be  had  on  the 
latter  count,  while  the  checks  remained  in  the 
hands  of  plaintiff.  We  submit  that  plaintiff 
was  not  bound  to  elect  (see,  Metervt  v.  Norrit, 
8  Cush.,  408);  that  the  checks  may  be  deliver- 
ed to  plaintiff  or  placed  on  file  for  his  use  "at 
any  time  before  final  judgment." 

Bridge  v.  BatOiMtr,  9  Allen,  894. 

The  two  grounds  on  which  plaintiff  thus 
placed  its  cause,  assumed  the  one,  that  the 
power  to  purchase  exchange  and  gold— the  other 
tliat  the  power  to  certify  checks  In  dealings  be- 
tween bank  and  bank.may  be  lawfully  delegated 
to  a  cashier.  Both  these  positions  are  denied  by 
defendant,  who  asserts  that  all  quati  judicial 
powers,  as  it  calls  them,  are  vested  solely  in 
directors,  and  that  no  other  than  a  mere  min- 
isterial duQr  can  be  intrusted  to  a  cashier;  so 
tliat,  in  the  daily  if  not  hourly  recurrence  of 
purchases  of  exchange  or  gold,  the  adjust- 
ment of  balances  between  banks  at  the  clear- 
ing house  and  giving  checks  for  these  balances, 
or  oi>taining  temporaiv  accommodation  or 
checks  to  provide  for  these  balances,  and  all 
similar  arrangements  disclosed  in  the  evidence 
as  being  the  uniform  practice  of  this  defend- 
ant, and  of  all  the  other  banks  in  Boston,  all 
are  void,  and  there  can  be  no  other  protection 
to  the  public  except  by  first  ascertaining  if 
there  be  a  regular  vote  of  the  Board  of  Direct- 
ors as  to  each  separate  transaction,  since  upon 
defendant's  theory  no  general  power  can  be 
granted  to  the  cashier. 

Defendant's  proposition  is  founded  on  the 
doctrine  that  if  a  charter  prescribe  the  mode 
in  which  the  oflScers  of  the  Company  must  act 
or  contract,  that  mode  must  be  strictly  pur- 
sued and  the  power  cannot  be  delegated. 

Ang.  &  Ames,  Corp.,  8th  ed.,  888;  Lyon  v. 
JiTome,  26  Wend.,  485. 

But  this  doctrine  has  no  application  in  this 
cause,  since  the  National  Currency  Act  pre- 
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scribes  neither  the  mode  nor  the  officers  by 
whom  the  art  or  contract  necessary  to  the 
course  of  business  shall  be  made,  but  merely 
confines  the  general  oversight  and  manage- 
ment to  a  Board  of  Directors. 

This  precise  question — as  to  power  of  the 
directors  to  authorize  other  officos  of  a  bank. 
by  a  general  vote,  to  exercise  in  the  name  of 
the  bank,  at  all  times,  the  power  to  borrow 
money  and  give  notes — has  been  raistid  and 
carefully  discussed  in  a  case  where  the  charter 
in  terms  provided  that  the  affairs  of  the  oom- 
pany  shall  be  conducted  by  the  directors,  and 
a  careful  judgment  of  Ckief  Juttiee  Tilghman. 
displaying  as  it  does  the  practical  diflScnlties 
which  would  arise  from  a  denial  of  the  power, 
seems  conclusive. 

Bidgteatf  v.  Bh.,  IS  Berg.  &  R.,  258:  Ang.  A 
Ames,  Corp.,  8th  ed.,  p.  867. 

As  to  incidental  powers  of  banks  to  borrow 
money,  see  Beertr.  CHat*  Co.,  14  Barb.,  8S8. 

If  ite  power  to  borrow  money  at  all  tinoea 
for  the  purposes  of  the  bank  and  give  notes 
therefor,  can  be  delegated  by  the  airectora  to 
the  cashier,  surely  the  power  to  purchase  ex- 
changes and  gold  in  pursuance  of  the  charter 
can  TO  so  dwegated.  Whether  the  power  to 
delegate  to  a  cashier  authority  to  certify  diecfca 
exists,  has  nowhere  been  settled.  As  to  con- 
ferring such  authority  on  tellers  by  usage,  tbe 
power  is  negatived  in  Massachusetts  {Kiineg  ▼. 
at.,  9  Met.,  806),  while  in  New  York  it  is  set- 
tled that  such  power  may  be  conferred. 

Far.  A  Meeh.  Bk.  v.  BrUeh.  <t  Drot.  Bk..  16 
N.  Y.,  125;  Mead*  v.  Bk.,  35  N.  Y.,  1«:  8 
Duer,  131 ;  4  Duer,  319. 

The  Statutes  of  tbe  United  States  in  1864. 
ch.  178.  sec.  110,  recognizes  certified  checks 
and  makes  them,  in  common  with  the  circala- 
tion,  subject  of  taxation. 

Whether  the  control  of  the  great  leading bos- 
iness  for  which  a  bank  is  created,  viz. :  loauis 
and  discounts,  can  be  delegated,  may  be 
doubted. 

Bk.  V.  Dunn,  6  Pet.,  66;  Bk.  Om'rtr.  Bk.  tf 
Buffah,  6  Paige,  497. 

'The  prevailing  practice  known  and  acted 
upon  by  the  public  undoubtedly  is,  to  applv 
to  a  Board  of  Directors  for  discounts.  But  ft 
by  no  means  follows  tliat  tbe  whole  of  the 
other  functions  of  a  bank  can  be  performed  by 
a  Board  of  Directors,  upon  each  hourly  trans- 
action, and  the  authorities  cited  above  are  re- 
pugnant to  any  such  doctrine. 

Mewn.  B.  R.  Cnrtls,  C.  B.  Ooodrieh.  and 
B.  F.  Thomaa,  for  defendant  in  error: 

Had  the  cashier  of  the  defendant  Bank 
authority  to  certify  the  checks  of  Melien. 
Ward  &  Co.,  and  by  such  certificate  to  bind 
the  defendant  to  their  pavmentT 

This  question  resolves  itself  into  two  others: 

I.  If  it  were  in  the  power  of  the  Corpora- 
tion or  its  directors  to  clothe  the  cashier  with 
the  authority  to  certify  the  checks  in  question, 
has  it  done  so,  either  expressly  or  by  impli- 
cation of  law?  Was  it  competent  for  the  Oor- 
poration  or  its  directors  to  delegate  such  au- 
thority to  the  cashier  as  to  bind  the  Corpora- 
tion and  its  slockholderst 

II.  It  is  clear  upon  the  record  tliat  no  ex- 
press authoritv  luui  been  given  to  the  cadiier 
to  certify  checks.  No  such  power  is  conferred 
upon  the  cashier  by   Act  of  Congress  under 
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wblch  the  Corporation  is  orgaDized,  and  from 
which  it  derives  all  its  powers  and  functions. 

Stat,  at  L.,  1864,  ch.  106;  18  Stat,  at  L., 
99. 

By  the  Act  of  Congress  the  entire  control 
and  management  of  the  Bank  are  vested  in  the 
directors.  With  this  view,  both  as  to  qualifica- 
tion and  responsibUity,  the  office  and  trust  of 
directors  is  most  carefully  guarded. 

III.  If,  then,  the  cashier  of  the  defendant 
was  authorized  to  certify  the  checks  sued  upon, 
it  was  through  the  action  of  the  directors,  di- 
rect or  indirect. 

No  such  power  is  conferred  upon  the  cashier 
by  any  by-law.  There  has  been  no  vote  of  the 
directors  to  confer  such  a  power  upon  the  cash- 
ier; no  ratification  or  sanction  by  the  directors 
as  a  board  or  separately,  of  the  use  of  such  power 
by  the  cashier ;  no  evidence  that  the  defendant's 
cashier  ever,  in  a  single  instance,  before  or  since 
the  Acts  in  question,  made  any  certificate  upon 
any  check  of  depositor  or  stranger. 

How,  then,  if  at  all,  have  the  directors  clothed 
the  cashier  with  the  power  to  make  the  con- 
tract* declared  on? 

They  had  the  power  to  appoint  a  caaliier  and 
"define  Us  duties;"  not  to  transfer  nor  make 
over  to  him  the  duties  and  powers  of  the  direct- 
ors. 

If,  as,  in  substance,  plaintiff  claims  the  cash- 
ier may,  by  the  appointment  of  the  directors, 
or  by  their  sanction  or  toleration,  become  the 
Bank  and  exercise  all  its  powers  and  discharge 
all  its  duties,  the  provisions  to  the  Act  of  Con- 
gress which  have  intrusted  to  the  directors  all 
these  duties  and  functions,  and  held  them  re- 
sponsible for  their  diligent  and  honest  adminis- 
tration, are  not  merely  a  dead  letter  but  a  snare. 

Thera  would  seem  to  be  but  one  of  two 
grounds  upon  which  it  could  be  argued  that 
the  cashier  had  the  power. 

1.  That  it  was  inherent  in  the  ofBce,  so  that 
when  one  was  appointed  cashier,  he  might 
virtute  offleU,  certify  checks.  2.  That  the  di- 
rectors had  held  him  out  to  the  world  as  clothed 
with  the  power,  so  held  him  out  to  the  world 
that  they  would  be  estopped  to  denv  it. 

His  jpowers  and  duties  are  executive  and  min- 
isterial, not  discretionary  nor  quari  judicial. 
His  function  is  to  carry  into  effect  the  contracts 
made  by  the  directors  and  to  execute  their  or- 
ders. If  in  carrying  into  execution  the  con- 
tracts and  orders  of  the  directors,  his  acts 
sometimes  assume  the  form  of  contracts,  they 
are  ancillary  and  accessory,  and  not  substan- 
tive and  independent  agreements. 

Story,  Ag.,  sees.  114,  115. 

In  Xinor  Y.Bk.,1  Pet.,  46,  it  was  held  that 
no  usage,  even  under  the  sanction  of  the  Board 
of  Directors,  would  justify  a  cashier  in  allow- 
ing customers  to  overdraw. 

£ven  the  express  sanction  of  the  directors 
would  not  have  given  validity  to  the  acts  of  the 
defendant's  cashier  in  the  certifying  of  the 
check  sued  on.  The  case  at  bar  is  not 
merely  a  case  of  overdrawing  by  depositor, 
but  a  case  of  drawing  to  the  amount  of  $600,- 
000  by  a  firm  which  was  not  a  depositor,  and 
which  had  not  and  never  had  had  lunds  in  the 
Bank. 

In  Bk.  V.  Dunn,  6  Pet.,  51,  this  court  held 
that  the  president  and  cashier  of  a  bank  acting 
together,  had  no  power  to  bind  the  bank  by 
See  10  Wau. 


a  representation  to  an  indorser,  where  there 
was  collateral  security,  that  he  would  not  be 
bound  by  his  indorsement. 

Bee,  also,  Bk.  v.  Jonei,  8 Pet.,  12. 

The  more  recent  and  leading  case  in  this 
court  is  that  of  The  XT.  S.v.  Bk.,  21  How.,  856 
(62  U.  8.,  XVI.,  180).  This  case  recognizes 
and  affirms  as  settled  law,  that  the  making  of  a 
contract  involving  the  payment  of  money  or 
the  purchase  or  sale  of  property,  is  not  within 
the  ordinary  business  of  the  cashier,  and  if  a 
party  relies  upon  such  contract  by  a  cashier,  he 
must  show  (at  least)  a  special  delegation  of 
power  from  the  directors. 

It  is  suggested  that  the  contract  in  this  case 
in  21  How.  (»upra)  was  one  which  the  corpo- 
ration itself  could  not  makfe,  was  ultra  area. 
It  is  enough  to  say  that  the  case  was  neither  ar- 
gued nor  decided  on  tliat  ground.  It  was  ar- 
gued and  decided  on  the  power  of  the  cashier  to 
make  the  contract.  , 

See,  also,  Kirk  v.  BOl,  16  O.  B.,  290,  and  12 
Eng.  L.  &E.,  889;  B«!/t  v.  TlUmpaon,  6  N.Y., 
3Zl:Bk.  Gomn.y.  Bk.  of  Buffalo,  6  Paige,  497; 
Lyon  V.  Jerome,  26  Wend.,  485;  Wild  v.  Bk.,  8 
Mas.,  505;  8al»m  Bk.  v.  Oloueester  Bk.,  17 
Mass.,  1;  Miusg/  v.  Bk.,  9  Met.,  806;  AOanUe 
Bk.  V.  Mereh.  Bk.,10  Gray,  533 ;m. v.  Stewart, 
37  Me.,  522;  Ptrey  v.  Afilaudon,  8  La.,  568. 

The  leading  case  in  Massachusetts  is  Muisey 
V.  Bk.,  mipra. 

The  evidence  tended  to  show  that  it  was  the 
usage  of  the  teller,  during  all  the  time  of  his 
holding  office,  to  certify  checks;  that  hiH  doing 
so  was  known  to  the  Bank  and  not  forbidden ; 
that  it  was  the  usage  of  the  tellers  of  other 
banks  to  do  the  same  thing.  The  court  held 
that  such  evidence  would  not  warrant  the  jury 
to  infer  that  the  power  of  bo  doing  was  an  in- 
herent power  in  his  office ;  and  that  a  usage  for 
tiim  to  certify  that  a  check  was  good,  so  as  to 
enable  the  holder  to  use  it  at  his  pleasure,  was 
bad. 

The  cases  decided  in  the  courts  of  New  York, 
do  not  really  touch  the  question  of  authority,  as 
they  rest  upon  admissions  in  the  pleadings  or 
in  agreed  statements  of  facts,  that  the  usage 
was  for  cashiers  to  certify.  In  Farm.  &  Meeh. 
Bk.  V.  Butch.  <fc  Vrov.  Bk.,  4  Duer,  219,  the 
question  was  as  to  a  certification  when  the 
drawer  had  no  funds,  but  the  check  had  pass- 
ed into  the  hands  of  a  ionajlds  purchaser  with- 
out notice . 

8.  C,  N.  Y.,  623;  8.  G.,  16  N.  Y.,  125. 

The  duty  of  signing  contracts  is  simply  min- 
isterial and  executive  and  not  discretionary. 
The  cashier  is  to  sign  such  contracts  as  the  cor- 
poration makes  through  its  directors.  The 
power  to  sign  without  more,  excludes  the  idea 
of  a  power  to  make.  The  contracts  to  be  signed 
are  contracts  of  the  Bank.  The  checks  to  be 
signed  are  the  checks  of  the  Bank,  and  not  of 
third  persons. 

Fleamt  v.  FUiea,  7  Man.  &  Gran.,  513. 

The  drawer  of  the  check  is  the  debtor  to 
the  payee.  It  is  his  contract,  he  standing  to  the 
payee  as  the  maker  of  a  promissorv  note  or 
the  acceptor  of  a  bill  of  exchange.  "The  check 
does  not  contemplate  or  require  acceptance,  and 
in  the  usual  course  is  not  accepted. 

Thomp.  Bills,  409;  MiiUiek  v.  Badakiiien,  9 
Moore,  P.  C,  69. 

Smith  put  iiis  name  upon  contracts  made  by 
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Mellen,  Ward  &  Company,  which  had  their 
existence  as  contracta  when  signed  by  Mellen, 
Ward  &  Company.  They  were  in  no  sense  con- 
tracts made  by  the  directors,  or  which  had 
been  prepared  by  them  for  signature  by  the 
cashier. 

Upon  the  evidence,  the  contracts,  if  made  at 
all,  were  made  by  the  cashier  while  absent 
from  the  office  and  banking  house  of  the  Cor- 
poration, fixed  by  its  organization  certiflcaae. 

Stat,  at  L.,  1864,  sec.  8. 

The  attempted  distinction  between  the  prima 
fade  and  the  final  effect  of  the  signature  to 
contracts,  would  furnish  no  protection  to  the 
Bank  nor  its  stockholders,  as  in  the  hands  of 
purciiaserB  without  notice  it  would  be  conclu- 
sive, and  thus  the  whole  power  of  the  Bank  be 
put  into  the  cashier's  hands. 

If  T?u>  Bk.  V.  Warren,  7  Hill.,  91,  sustains 
such  a  distinction,  it  is  certainly  in  conflict 
with  the  cases  in  this  court. 

A  party  contracting  with  a  corporation  of 
limited  and  defined  powers,  or  a  servant  or 
agent  of  said  corporation  of  limited  agency,  is 
always  put  upon  his  inquiry  as  to  the  extent  of 
the  power  of  both  principal  and  agent. 

iSee,  among  other  cases.  Bk.  v.  Wineheiter, 
8  AJlen.  lOS;  ZabriMev.  B.  B.  Co.,^  How.. 
898  (64U.  8.,  XVI.,  497);  Pierce  v.  Madiwn  dk 
Ind.  B.  B.  Co.,  21  How.,  448  (62 U.  8.,  XVI., 
184):  StUem  Bk.  v.  GUmeeiter  m,  17  Mass.,  1. 

A.  natural  person  may  appoint  an  a^nt  to  do 
what  he  may  do  himself.  Kot  so  with  corpo- 
rations. They  can  exercise  no  powers  not  del- 
egated, and  must  use  them  in  the  mode  pre- 
scribed by  their  charter. 

He  who  relies  upon  a  contract  as  binding 
upon  a  corporation  when  such  contract  can  be 
made  by  its  directors  must  show  affirmatively, 
not  only  that  the  directors  made  it,  but  that  it 
is  withm  the  scope  of  their  powers  and  duties. 

Burnet  v.  Pennell,  2  H.  of  L.  Ca.i..  520. 

The  plaintiffs  must  show  upon  the  evidence 
that  the  directors,  in  fact,  empowered  Uie  cash- 
ier to  make  them,  or  held  him  out  to  the  world 
as  clothed  with  such  authority.  The  appoint- 
ment to  the  office  of  cashier  was  a  limitation  of 

vTn.  v.  Bk.,  21  How.,  856  (62  U.  8..  XVI., 
180). 

It  is  simple  assumption  to  say  that  the  de- 
fendant Bank  held  out  the  cashier  as  its  organ 
to  do  the  entire  business  of  banking.  It  put 
the  president,  directors,  cashier  and  other  offi- 
cers into  the  Bank  to  do  each  his  appropriate 
work. 

As  plainly  as  if  it  had  been  printed  in  broad 
letters  upon  its  door-posts,  defendant  said  "This 
Bank  is  organized  and  open  for  business,  under 
the  Act  of  Congress  of  June  8, 1864.  Contracts 
must  be  made  with  the  directors." 

8o  far  as  the  evidence  concerns  the  conduct 
of  the  defendant  Bank  and  its  relations  with  its 
cashier,  it  tends  to  show  that  the  cashier  had, 
before  these  transactions,  been  accustomed  to 
borrow  money  of  other  tuinks  to  make  up  defl 
ciencies  at  the  clearing  house  and  give  his  check 
therefor;  to  lend  money  for  the  same  purpose, 
and  receive  a  cashier's  check  therefor;  to  sell 
exchange  on  Xew  York,  and  to  draw  on  the 
Bank's  correspondents  for  the  same;  to  buy  ex 
change  on  New  York,  and  give  a  cashier's  check 
for  the  same;  and,  when  discounts  had  been 
1014 


made.to  give  checks  in  lieu  of  bills  to  customer* 
of  the  Bank. 

If  one  of  these  acts,  if  proved  to  have  l)eea  done 
by  the  cashier  of  his  own  motion,  would  hsre 
any  tendency  to  show  or  warrant  the  jury  in 
finding  that  Smith  had  authority  to  go  tu  plaint- 
iff's Bank  and  certify  checks  oi  Mellen,  Ward 
&  Co.,  given  to  the  plaintiff  in  payment  of  a 
previous  loan  to  them  or  in  payment  for  goM. 
which  the  plaintiff  was  under  contract  to  seUto  it. 

But  defendant  submits  that  there  is  nothing 
in  this  part  of  the  plaintiff's  eridenoe  to  warrant 
the  conclusion  that  in  anr  of  these  transacLkHH 
the  cashier  of  the  defencumt  Bank  acted  ntero 
motu,  without  the  direction  of  the  presidentand 
directors. 

No  force  can  be  given  to  these  acts  of  the  cadi- 
ier,  unless  it  appears  that  they  were  done  ei- 
ther under  a  general  authority  given  him  by  the 
directors,  or  by  his  own  motion  and  sanctiooed 
by  the  directors.  If  done  with  the  advice  or 
consent  of  the  directors  or  president  at  the  time, 
they  have  no  weight  or  significance. 

But,  assuming  that  the  horrowing  of  nnoney 
of  other  banks,  dealing  in  New  York  exchange 
and  giving  checks  to  customers  in  lieu  of  biJUa 
when  bills  were  scarce,  was  done  by  the  casliier, 
and  done  with  such  knowledge  and  acquiescenoe 
on  the  part  of  the  directors  as  to  bind  the  de- 
fendant, they  have  no  tendency  to  show  that 
the  defendant's  cashier  had  authority  to  certify 
checks  or  buy  and  sell  gold. 

Calling  cashiers  of  twenty  banks  to  prove  the 
borrowing  of  other  banks  and  giving  checks 
tberefor.and  the  purchase  and  sale  of  ISew  Tork 
exchange,  and  the  absence  of  evidence  of  the 
certifying  of  the  sealed  checks  by  a  cashier,  ia 
the  most  forcible  of  negatives  pregnant.  \t 
shows  not  merely  that  there  is  no  evidence  in 
the  case,  but  that  there  is  none  to  be  had. 

So  far  as  the  evidence  tends  to  show  a  usase 
or  course  of  business,  it  clearly  marks  and  de- 
fines it;  and  the  line  of  demarcation  falls  entire- 
ly outside  of  the  class  of  acts  counted  upon  by 
the  plaintiff. 

The  suggestion  is  new  to  defendant,  tliat  a 
power  to  pledge  the  credit  of  the  principal  for 
one  purpose  has  any  tendency  to  show  the  power 
to  pledge  it  for  another  and  distinct  purpoae. 

The  law  does  not  extend  nor  expand  the  pow- 
ers of  agents  by  analogy.  On  no  subject  are  its 
rules  of  limitation  more  ri^id.  For  examples: 
"A  mandate  to  draw  bills  is  held  not  a  mandate 
to  indorse.  Authority  to  sign  bills  belonging 
to  a  specified  class,  the  principal  will  not  be 
bound  if  the  agent  sign  bills,  not  belonging  to 
that  class.  Authority  to  sign  bills  for  a  certain 
purpose,  the  principal  not  bound  if  the  agent 
signs  for  other  purpo^^es.  An  authority  to  ac- 
cept for  an  individual  does  not  autiiorixe  to  ac- 
cept for  a  company,  of  which  the  individual  is 
a  member.  Authority  to  sign  in  the  coarse  of 
aparticular  business  does  not  authorize  tlie  agent 
to  sign  bills,  either  for  his  own  aooonunodaUoo 
or  for  that  of  another. 

Tbomp.  Bills,  152.  ed.  of  1865;  Datidaon.  ▼. 
StarOey,  2  Man.  &  G.,  781 ;  Murray  v.  B.  L Co.. 
5B.  &  Aid.,  204. 

The  case  of  Bk.  v.  Norton,  1  Hill,  S08.  is  not 
in  conflict.  The  person  accepting  Uie  bill  was 
the  general  agent  of  the  defendant  and  waa  in 
the  habit  of  drawing  bills  and  making  notes  for 
his  principal. 
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Usage  can  never  be  resorted  to,  to  vest  in  an 
agent  a  power  the  law  has  not  conferred.  See 
the  two  well  considered  esses  in  Massachusetts 
of  DiekbMon  v.  Qay,  7  Allen,  29;  Bodd  v.  Far- 
bm.  11  Allen,  426. 

Usage,  in  any  technical  or  legal  sense,  is  out 
of  the  question. 

Bowbngv.  Harrixm,  9  How.,  259;  U.  8.  v. 
Buehanim,  8  How.,  102;  Adams  r.  Ottefbaek, 
16  How.,  689;  l%ompion  v.  JUggt,  5  WaU.,  668 
(72  U.  8..  XVm..  704). 

Evidence  is  introduced  to  show.not  technical 
tisage,  but  that.accordingto  the  ordinary  course 
of  business  in  Boston,  (Stshiers  of  banks  take 
upon  themselves  to  do  certain  acts,  without  first 
getting  authority  from  the  president  or  direct- 
ors. 

In  appointing  a  cashier,  they  charged  hin> 
with  the  powers  and  duties  which  the  law  had 
declared  to  be  inherent  in  the  office  of  cashier; 
as  to  modes  and  forms  of  business,  they  author- 
ized him  to  follow  the  usage  and  custom  of  tine 
city  of  the  Bank's  location,  so  far  as  they  did 
not  conflict  with  positive  law,  but  these  were 
the  outside  limits. 

Upon  the  evidence  defendant  submits  that 
there  is  no  usage  nor  course  of  business  shown 
among  the  banks  in  Boston  upon  which  the 
plaintiff  relies,  which  would  sanction  or  tolerate 
the  acts  of  defendant's  cashier. 

There  is  no  usage,  practice  or  course  or  busi- 
ness, general  or  limited,  for  cashiers  of  banks 
to  certify  checks  or  buy  gold  of  their  own  mo- 
tion and  without  the  order  or  request  of  the  pres- 
ident or  directora. 

Kor  does  it  follow,  because  the  cashier  might 
pay  or  guaranty  the  payment  of  a  check  where 
there  were  funds,  he  could  do  it  where  there 
were  not. 

Fitr.  <t  Mech.  Bk.  v.  Buteh.  diDrov.  Bk.,  16 
N.  Y.,  125;  Ths  Freeman  v.  Butkingham,  18 
How.,  182(59  U.  8.,  XV.,  841);  Bk.  v.  Winr 
ehetter,  8  Allen,  109;  Orant  v.  No/may ,  10  C. 
B.,  666. 

As  the  cashier  had  no  authority  to  buy  the 
gold  for  the  Bank  nor  contract  for  its  deposit 
there,  the  defendant  could  not  be  responsible 
for  it  until,  with  the  knowledge  and  consent  of 
the  directors,  it  had  been  mingled  with  the  de- 
fendant's funds. 

AUaniio  Bk.  v.  MerOt,.  Bk.,  10  Gray,  582; 
8kinner  v.  Bk.,  4  Allen,  290. 

And  as  the  cashier  had  no  authority  to  deal 
with  the  gold,  either  by  purchase  or  receiving 
it  on  deposit  for  Mellen,  Ward  &  Co.  to  draw 
upon  it,  he  clearly  has  not  the  power  to  bind 
the  defendant  by  any  declarations  concerning 
the  transaction. 

When  Smith  made  this  declaration  ho  was  not 
acting  as  agent  of  the  defendant. 

If  there  were  any  evidence  tending  to  show 
that  the  directors,  either  expressly  or  impliedly 
authorized  the  cashier  to  certify  these  checks, 
the  Bank  would  not  be  bound.  Even  the  di- 
rectors are  but  trustees  for  the  stockholders,  and 
the  law  will  protect  their  interests  and  property. 

The  banks  are  the  financial  agents  of  the  gov- 
ernment, and  their  officers  are  public  funcuon- 
aries,  to  be  kept  within  the  strict  line  of  power 
and  duty.  They  are  not  to  be  considered  as 
private  corporations  whose  principal  object  is 
individual  trade  and  individual  profit,  but  as 
public  corporations,  created  for  public  and  na- 
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tional  purposes.  Otbom  v.  Bk.,  9  Wheat.,  788. 

Such  a  power  delegated  to  the  cashier  or  rec- 
ognized even  in  the  directors,  would  imperil  the 
whole  system. 

The  second  of  the  grounds  on  which  plaintiff 
rests  is,  a  sale  of  gold  certificates  and  coins  to 
the  defendant  through  its  agent  and  cashier. 
Smith.  The  considerations  as  to  the  power  of 
the  cashier  to  enter  into  contracts  by  certifying 
the  checks  already  suggested,  apply  with  equal 
force  here. 

The  cashier  had  no  authority  to  make  the  pur- 
chase; none  under  the  Act  of  Congress:  none 
under  the  by-laws;  none  under  any  vote  of  the 
directors;  none  under  the  oral  consent  of  the 
directors  or  any  one  of  them ;  none  under  any 
practice  or  any  precedent  of  his  own. 

If  the  cashier  had  made  the  most  formal  pur- 
chase of  the  plaintiff's  gold.tbe  defendant  could 
not  be  holden. 

If  one  delivers  monev  to  the  cashier  of  a  bank, 
when  absent  from  the  bank,  to  deposit  or  to  pay 
a  note  in  the  bank,  he  makes  the  cashier  his 
agent  to  deposit  or  pay ;  and  if  the  money  be 
lost  or  stolen  before  it  reaches  the  bank,  the  bank 
is  not  liable. 

Manhattan  Co.  v.  Lydig.  4  Johns.,  877;  Bul- 
lard  V.  BandaU,  1  Gray,  606;  Thateher  v.  Bk., 
5  Sandf.,  121. 

If  the  cashier  had  the  power  to  purchase,  the 
plaintiff  had  no  right  to  sell.  The  gold  which 
went  out  of  the  Merchants'  Bank  that  day  was 
the  gold  on  which,  as  security,  the  Merchants' 
Bank  had  advanced  to  Mellen,  Ward  &  Co., 
fifteen  per  cent,  short  of  its  market  value.  The 
transaction  between  the  plaintiff  Bank  and  Mel- 
len, Ward  &  Co.,  was  a  loan. 

'The  amount  advanced  by  the  Bank  was  some 
f  62,000  less  than  the  market  value  of  the  gold 
certificates.  The  amount  advanced  is  whollv 
inadequate  as  a  price,  and  this  inadequacy  u 
justly  regarded  as  one  of  the  most  important 
tests.  Owners  do  not  sell  for  considerations  so 
manifestly  inadequate.  RiumUy,  Stntthard,  18 
How..  189. 

At  the  time  of  thedeliverf,  Carter  and  Smith 
were  present.  Carter  said  he  had  come  in  for 
his  gold.  It  was  delivered.  The  delivery  in 
contemplation  of  law'^as  to  Carter,  the  only 
person  present  competent  to  receive.  Whether 
the  manual  caption  was  by  Carter  or  Smith  is 
immaterial. 

Ih>»t  V.  Cloutman,  7  N.  H.,  15. 

The  plaintiff  cannot,in  this  suit.prooeed  upon 
the  certified  checks  as  given  in  payment  for  the 
gold,  and  at  the  same  time  charge  the  defend- 
ant upon  the  contract  for  the  orice  of  the  gold, 
as  for  goods  sold  and  delivered.  If  the  plaint- 
iff repudiates  the  checks  it  may  fall  back  upon 
the  contract  of  i^e;  but  not  until  then.  Under 
the  well  settled  law  of  Massachusetts,  the  checks 
were  payment,  and  if  the  Bank  is  not  liable. 
Smith  individually,  and  the  drawers,  stiU  are. 

J?V#neA  V.  Price,  24  Pick.,  18. 

Mr.  Justice  Swayne  delivered  the  otrinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts. The  plaintiff  in  error  was  the  plaintiff 
in  the  court  below.  It  appears  by  the  bill  of 
exceptions,  tliat  upon  the  evidence  in  behalf  of 
the  plaintiff  being  closed,  the  defendant's  coun- 
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sel  moved  the  court  to  instruct  the  jury  that  it 
was  not  sufficient  to  warrant  them  to  find  a 
▼erdict  for  the  plaintiff  upon  either  of  the  counts 
in  the  declaration.  This  instruction  was  given. 
The  jury  found  for  the  defendant.  The  plaint- 
iff excepted,  and  has  brought  that  instruction 
here  for  review.  This  renders  it  necessary  to 
examine  the  entire  case  as  presented  in  the 
record.  According  to  the  settled  practice  in  the 
courts  of  the  United  States,  it  was  proper  to 
give  the  instruction  if  it  were  clear  the  plaintiff 
could  not  recover.  It  would  have  been  idle  to 
proceed  further  when  such  must  be  the  inevit- 
able result.  The  practice  is  a  wise  one.  It 
saves  time  and  costs;  it  gives  the  certainty  of 
applied  science  to  the  results  of  judicial  inves- 
tigation ;  it  draws  clearly  the  line  which  sepa- 
ratee the  provinces  of  the  judge  and  the  jury, 
and  fixes  where  it  belongs  the  responsibility 
which  should  be  assumed  by  the  court.  The 
facts  disclosed  in  the  bill  of  exceptions  are 
neither  numerous  nor  complicated.  The  de- 
fendant called  no  witnesses.  There  is  no  con- 
flict in  the  testimony.  The  questions  which  it 
is  our  duty  to  examine  are  questions  of  law. 
Kone  are  made  upon  the  pleadings,  and  it  is  un- 
necessary to  consider  them.  It  is  sufficient  to 
remark,  that  the  declaration  is  so  framed  as  to 
meet  the  case  in  every  legal  aspect  which  it  can 
assume. 

On  the  2eth  of  February,  1867,  Fuller,  the 
plaintiff's  cashier,  receivea  from  the  Second 
National  Bank  of  Boston  |200,000  of  gold  cer- 
tificates, and  paid  the  Bank,  upon  their  deliveiy, 
the  amount  of  their  face  and  a  premium  of  25 
per  cent.  Payment  was  made  in  currency  and 
legal  tender  notes.  The  next  day  he  received 
from  the  same  Bank  $200,000  more  of  like  cer- 
tificates, and  paid  for  them  at  the  same  rate  in 
currency  and  a  ticket  of  credit  by  the  Mer- 
chants' Bank  in  favor  of  the  National  Bank  for 
$176,000.  Both  transactions  were  pursuant  to 
an  arrangement  with  Mellen,  Ward  &  Co., 
brokers,  in  Boston.  The  market  premium  upon 
gold  at  that  time  was  40  per  cent.  It  was  under- 
stood between  Fuller,  the  cashier,  and  Mellen, 
Ward  <&  Co.,  that  the  latter  might  receive  the 
same  amount  of  gold  from  the  Merchants'Bank, 
at  any  time  thereafter,  by  paying  the  amount  ad- 
vanced, compensation  for  the  trouble  the  Bank 
had  incurred,  and  interest  at  the  rate  of  six  per 
cent.  There  had  been  like  transactions  upon 
those  terms  between  the  parties  priorto  that  time. 
The  president  of  the  Bank  was  consulted  in  ad- 
vance as  to  both  the  purchases  from  the  Second 
National  Bank,  and  approved  them.  The  fol- 
lowing testimony  i^  taken  from  the  record : 

"Qeorge  H.  Davis  testified  as  follows:  I  am 
the  paying  teller  of  the  Merchants'  Bank.  From 
about  the  1st  of  January,  1867,  and  previous  to 
the  iiSd  of  FebruaiT,  the  Bank  several  times  re- 
ceived gold,  or  gold  certificates  from  Mellen, 
Ward  &  Co.,  for  which  it  paid  currency  at  the 
rate  of  $126  for  $100  in  gold.  At  that  time 
they  had  deposited  in  the  Bank  about  $90,000 
in  gold.  No  note,  memorandum,  or  check  was 
taken  connected  with  it  in  any  way.  The  gold 
was  added  to  the  gold  of  the  Bank;  on  my  cash- 
book  It  was  added  to  the  item  of  gold,  and  the 
gold  was  mixed  with  the  gold  of  the  Bank  in 
the  vault.  If  it  consisted  of  certificates,  they 
were  put  in  a  pocketbook  kept  in  my  trunk 
with  aihet  certificates  and  bills.     (The  paying 
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teller's  book  was  put  in,  and  from  the  entries  in 
it  on  the  26th.  27th  and  28th  of  February.  1867, 
it  appeared  that  the  gold  received  fromHellen, 
Ward  &  Co.,  was  added  to  t^e  gold  of  the 
bank.)" 

On  the  28th  day  of  February,  Carter,  of  the 
firm  of  Mellen,  Ward  &  Co.,  and  Smith,  the 
cashier  of  the  State  Bank,  called  tc^etherat  the 
Merchants'  Bank.  Carter  said  to  Full«a-,  "We 
have  come  in  for  gold."  Smith,  the  cashier, 
said,  "  We  have  come  to  get  an  amount  of 
gold,"  and  that  he  would  "  pay  for  it  by  certi- 
fying these  checks,"  referring  to  two  papers 
which  Carter  held  in  his  hand.  The  teller 
handed  Fuller  84  gold  certificates  of  $5,000 
each,  making  the  sum  of  $420,000.  Fuller  an- 
nounced the  amount.  Smith  said  that  was  the 
amount  wanted,  and  the  amount  covered  by  the 
checks.  He  received  the  certificates,  cerufied 
the  checks,  and  handed  them  over  to  the  plaint- 
iff's cashier.  They  were  drawn  bv  Mellen, 
Ward  &  Co.  upon  the  State  National  Bank  in 
favor  of  Fuller,  the  plaintiff's  cashier,  or  order, 
and  were  certified  "  Good;  C.  H.  Smith,  caah- 
ier."  One  was  for  $250,000,  and  the  other  for 
$27S,  000.  Smi  th  thereupon  left  the  Bank  with 
the  certificates  In  his  possession.  Nothing  was 
said  by  Fuller  to  Carter,  or  by  Carter  to  Fuller, 
in  relation  to  the  chectra,  and  Fuller  did  not 
know  what  checks  Smith  referred  to  until  they 
were  delivered  to  him.  Smith  did  not  certify 
or  deliver  the  checks  until  he  had  got  possession 
and  control  of  the  funds  upon  which  nis  certifi- 
cates were  apparently  founded,  and  this  was 
known  to  the  pMntiff's  agent  when  be  received 
the  checks.  Later,  on  the  same  day,  &nith  and 
Carter  called  again  at  the  Merchants'  Bank. 
Fuller  was  absent.  Smith  received  $80,000 
more  of  gold  and  gold  certificates  from  the  teU- 
er,  and  gave  in  return  a  check  for  $75,000, 
drawn  by  Mellen,  Ward  &  Co.  on  the  State 
Bank,  payable  to  "  gold  or  bearer."  Like  the 
two  previous  checks,  it  was  certified  "  Good; 
C.  H.  Smith,  cashier."  This  arrangement  was 
in  pursuance  of  the  same  agreement  as  that 
under  which  the  gold  certificates  were  delivered 
in  the  earlier  part  of  the  day.  Both  transactiona 
were  alike  within  its  scope. 

On  the  1st  of  March,  Havens,  the  president 
of  the  Merchants'  Bank,  called  at  the  State 
Bank  and  complained  that  Smith  had  not  paid 
the  checks.  Smith  said  he  was  going  out  to  get 
the  money.  Havens  inquired,  "Didn't  yoa 
have  the  money — the  gold?  Were  not  gold 
certificates  deUvered  to  you?"  He  answered, 
"  Yes;  I  had  them  here,  but  they  are  not  here 
now.  I  am  going  out  to  get  it,  and  will  come 
in  and  attend  to  it. "  Subs^uently,  in  the  ssn>e 
conversation,  he  said,  "You  hold  the  State 
Bank."  Later  in  the  day  Havens  called  upon 
Stetson,  the  president  of  the  State  Bank.  &et- 
son  denied  that  Smith  was  authorized  to  certify 
the  checks,  and  appealed  to  a  director  who  waa 
present.  'The  director  was  silent.  In  an  ac- 
count which  Fuller  rendered  to  Mellen,  Ward 
&  Co.  after  their  failure,  showing  the  diapoa- 
tion  of  various  collaterals  which  Mellen,  Ward 
&  Co.  had  deposited  from  time  to  lime  with  the 
Merchants'  Bank,  the  amount  paid  for  gold  waa 
put  down  as  a  loan,  and  interest  was  charged, 
but  in  his  testimony  before  the  jury  he  denied 
that  the  money  waa  loaned,  and  insitted  that 
the  gold  was  bought  by  the  Merchants'  Bank. 
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The  agreement  between  Mellen,  Ward  &  Co. 
and  the  Merchants'  Bank  rested  wholly  in  parol. 
No  written  voucher  was  given  or  received  on 
either  side  touching  any  of  the  transactions  be- 
tween the  parties.  The  record  discloses  noth- 
ing else  in  this  connection  which  it  is  material 
to  consider. 

The  State  Bank  was  organized  under  the  Act 
of  Oongteaa  "  to  provide  a  national  currency." 
etc.,  ofthe  8d  of  June,  1864, 18  Stat,  at  L.,  99. 
The  8th  section  of  ttiat  Act  authorizes  such  as- 
sociations, by  their  directors,  to  appoint  a  cash- 
ier and  other  olBcerg,  and  to  exercise,  "  under 
this  Act,  all  such  incidental  powers  as  sliall  be 
necessary  to  carry  on  the  business  of  banking 
by  discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange,  and  other  evi- 
dences of  debt;  by  receiving  deposits;  by  buy- 
ing and  selling  exchange,  coin  and  bullion;  by 
loaning  money  on  personal  security;  by  ob- 
taining, issuing  and  circulating  notes,  accord- 
ing to  the  provisions  of  this  Act,"  etc.  It  is 
further  provided  that  the  directors  may,  by  by- 
laws, regulate  the  manner  in  which  its  business 
shall  be  conducted  and  its  franchises  enjoyed; 
and  that  its  general  business  shall  be  transacted 
at  an  office  "  located  in  the  place  specified  in 
its  organization  certificate." 

The  Sth  of  the  articles  of  association  author- 
izes the  Board  of  Directors  to  appoint  a  cashier 
and  such  other  officers  as  may  be  necessary, 
and  to  define  their  duties.  The  7th  bylaw  de- 
clares that  the  cashier  "  shall  be  responsible  for 
the  moneys,  funds  and  other  valuables  of  the 
Bank,  and  shall  give  bonds."  etc.  The  17th  by- 
law requires  that  all  "  contracts,  checks,  drafts, 
receipts,  etc. ,  shall  be  signed  bv  the  cashier  or 
by  the  president,  and  that  all  indorsements 
necessary  to  be  made  by  the  Bank  shall  be 
under  the  hand  of  the  cashier  or  president," 
unless  absent 

The  by- laws  contain  nothing  further  upon 
this  subject.  The  directors  Uiled  to  define 
more  specifically  the  powers  and  duties  of  the 
cashier. 

Smith,  the  defendant's  cashier,  exercised 
habituaUy  very  large  powers  without  any  spe- 
cial delegation  of  authority.  An  account  was 
kept  on  the  books  of  the  Bank  with  him  as 
cashier,  which  represented  these  transactions, 
and  printed  blank  checks  were  kept  in  the  Bank 
to  facilitate  them.  The  checks  given  bv  him 
for  the  proceeds  of  bills  discounted  and  for  the 
purchase  of  exchange  during  the  five  months 
preceding  the  28d  of  February,  1867,  amounted 
in  the  aggrej^te  to  |2,S00,000.  This  was  ex- 
clusive of  his  clearing-house  checks.  His 
checks  for  money  borrowed  of  other  banks, 
during  the  six  months  preceding  the  same  33d 
of  February,  amounted  to  |1, 447,000.  A  large 
number  of  the  casliiers  of  other  banks  in  Bos- 
ton were  examined,  and  testified  that  they  ex- 
ercised the  same  powers  under  like  circum- 
stances. There  is  no  proof  that  either  they  or 
Smith  ever  certified  checks.  It  is  not  shown 
what  became  of  the  gold.  Perhaps  some  light 
is  UiTOwn  on  the  subject  by  the  remark  of  the 
president  of  the  Merchants'  Bank  to  the  presi- 
dent of  the  State  Bank,  "that  the  latter  had 
better  go  to  the  sub-treasury,  and  that  he  would 
perhaps  find  his  gold  there."  We  find  no  rea- 
Hon  to  doubt  that  both  banks,  as  represented 
by  their  cashiers,  acted  in  entire  good  faith 
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throughout  the  transactions,  tmtil  they  were 
closed  by  the  delivery  of  the  last  of  the  certi- 
fied checks.  Neither  could  then  have  antici- 
pated the  difficulties  and  the  conflict  which 
subsequently  arose. 

The  first  question  presented  for  our  consid- 
eration is:  what  was  the  title  of  the  plaintiff, 
and  what  were  the  rights  of  Mellen,  Ward  & 
Co.,  in  respect  to  the  gold  certificates  delivered 
by  the  Second  National  Bank  to  the  Merchants' 
Bank?  No  very  searching  analysis  of  the  facts 
disclosed  is  necessary  to  enable  us  to  find  a  sat- 
isfactory answer  to  this  inquiry.  It  does  not 
appear  that  Mellen,  Ward  &  Co.  had  any  con- 
nection with  the  certificates  received  from  the 
Second  National  Bank  until  after  the  plaintiff 
took  the  action  which  they  invoked,  and  came 
into  possession  of  the  property. 

The  Merchants'  Bank  applied  for  them, 
bought  them,  paid  for  them,  received  them, 
and  deposited  them  with  its  other  assets  of  like 
character.  It  does  not  appear  that  any  special 
mark  was  put  upon  them,  or  that  anj^hing 
was  done  to  distinguish  them  from  the  other 
effects  of  the  Bank  with  which  they  were  min- 
gled. Upon  the  face  of  the  transaction  it  was 
a  simple  sale  by  the  Second  National  Bank, 
whereby  the  entire  title  and  property  became 
vested  m  the  plaintiff.  But  gold  was  then  at  a 
premium  of  40  per  cent,  m  currency.  The 
Merchants'  Bank  paid  but  25,  according  to  the 
contract  between  the  Bank  and  Mellen,  Ward 
&  Co.  The  latter  were  to  pay,  and  it  is  pre- 
■umed  did  pay,  the  additional  16  per  cent. 
Tills  was  a  part  of  the  consideration  upon 
which  the  Merchants'  Bank  entered  into  the 
contract.    It  is  evident  that  the  Bank  did  not 

re  to  deliver  to  Mellen,  Ward  &  Co.  the 
tical  gold  certificates  which  were  pur- 
chased, but  gold,  or  its  equivalent  in  certifi- 
cates to  the  same  amount,  and  any  gold  or 
any  certificates  would  have  satisfied  the  con- 
tract. The  Bank  cannot,  therefore,  be  regarded 
as  holding  the  certificates  in  pledge.  The  want 
of  the  element,  that  the  identical  certificates 
were  to  be  delivered,  is  concliuive  against  ttiat 
view  of  the  subject.  If  Mellen,  Ward  &  Co. 
had  tendered  performance  and  called  for  gold, 
and  the  Bank  had  failed  to  respond,  Mellen, 
Ward  &  Co.  could  have  siutained  an  action 
for  the  breach  of  the  contract.  But  they  could 
not  have  maintained  detinue,  trover  or  re- 
plevin against  the  Bank.  The  real  character 
of  the  transaction  was,  that  the  Bank  took  the 
title  and  entire  property ;  but  Mellen,  Ward  & 
Co.  had  the  right  to  purchase  from  the  Bank 
the  like  amount  of  gold,  or  its  equivalent  in 
certificates,  according  to  the  terms  of  the  con- 
tract, which  were,  that  they  should  pay  what 
the  Bank  paid,  compensation  for  its  trouble, 
and  interest  from  the  time  the  purchase  by  the 
Bank  was  made. 

In  respect  to  the  $60,000  of  gold  and  gold 
certificates  delivered  by  the  teller  in  the  ab- 
sence of  the  cashier,  and  the  excess  of  gold 
certificates  over  $400,000  delivered  by  the 
cashier,  the  facts  are  substantially  the  same  as 
those  in  regard  to  the  $400,000,  except  that 
the  excess  of  certificates,  and  what  was  deliv- 
ered by  the  teller,  had  reference  to  gold  and 
f;old  certificates  deposited  in  the  Bank  by  Mel- 
en,  Ward  &  Co.  This  difference  is  not  ma- 
terial.    With  this  qualification  the  same  ro- 
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marks  apply  which  have  been  made  touching 
the  |400,0Qi0  of  certificates,  and  we  are  led  to 
the  same  legal  couclusionB. 

The  transactions  between  the  State  Bank  and 
the  Merchants'  Bank  were  apparently  of  the 
same  character  as  that  between  the  Merchants' 
Bank  and  the  Second  National  Bank.  What 
the  understanding  lietween  Mellen,  Ward  & 
Co.  and  the  defendant  was,  is  not  disclosed  in 
Uie  evidence.  But  it  is  fairly  to  be  inferred 
that  it  was  the  same  as  that  between  them  and 
the  Merchants'  Bank.  When  the  arrangement 
was  proposed  by  Carter  to  Fuller,  on  the  22d 
of  February,  Carter  said  that  "  when  the  gold 
was  taken  from  the  Merchants'  Bank  he  thought 
it  would  go  through  some  other  bank  or  banKs. " 
The  assent  of  Mellen,  Ward  &  Co.  to  the  sale 
to  the  State  Bank  by  the  Merchants'  Bank  ex- 
tinguished their  claim  upon  the  latter.  The 
Merchants'  Bank  certainly  had  a  title  of  some 
kind,  and  whatever  it  was  it  passed  to  the 
State  Bank,  unless  the  contract  was  void,  be- 
cause the  State  Bank  had  no  corporate  power, 
or  its  cashier  had  no  authority  to  make  the 
purchase.  The  Act  of  Congress  expressly 
authorizes  the  banks  created  under  it  to  buy  and 
sell  coin.  No  question  of  ultra  vire*  is,  there- 
fore, involved. 

If  the  Merchants'  Bank  held  the  certificates 
as  a  pledge  it  had  a  special  property  which 
might  be  sold  and  assigned.  'The  assignee  in 
such  cases  becomes  invested  with  all  the  legal 
rights  which  belonged  to  the  assignor.  Such 
is  the  rule  of  the  common  law,  and  it  has  sub- 
sisted from  an  early  period.  Moret  v.  Oonham, 
Owen,  123;  Anon.,  2  Sslk.,  622;  Goggsv.  Ber- 
nard, 8  Balk.,  268;  W/iitaker  v.  Humner,  20 
Pickering,  899.  406;  Thompson  v.  Patrick,  4 
Watte,  416;  Story,  Bailm.,  sec.  324. 

But  we  are  entirely  satisfied  with  the  other 
view  we  have  expressed  upon  the  subject. 
modtu  etoonventio  vincunt  legem. 

It  is  insisted  by  the  defendant's  counsel  that 
the  transaction  was  a  loan  to  Mellen,  Ward  & 
Co.  As  the  Bank  parted  with  its  title,  if  there 
were  a  loan  in  the  eye  of  the  law,  it  would  not 
in  anywise  affect  the  conclusion,  at  which  we 
have  arrived. 

Recurring  to  the  subject  of  the  authority  of 
the  cashier  of  the  State  Bank  to  make  the  pur- 
chase, and  excluding  from  consideration  for 
the  present  the  certified  checks,  three  views,  we 
think,  may  be  properly  taken  of  the  case  in  this 
aspect. 

1.  If  the  certificates  and  the  gold  actually 
went  into  the  State  Bank,  as  was  admitted  by 
Smith  to  Havens,  then  the  Bank  was  liable  for 
money  bad  and  received,  whatever  may  have 
been  the  defect  in  the  authority  of  the  cashier 
to  make  the  purchase,  and  this  question  should 
have  been  submitted  to  the  jury. 

2.  It  should  have  been  left  to  the  jury  to  de- 
termine whether,  from  the  evidence  as  to  the 
powers  exercised  by  the  cashier,  with  the 
knowledge  and  acquiescence  of  the  directors, 
and  the  usage  of  oUier  banks  in  the  same  city, 
it  might  not  be  fairly  inferred  that  Smith  bad 
authority  to  bind  the  defendant  by  a  contract 
which  he  made  with  the  Merchants'  Bank. 

8.  Where  a  party  deals  with  a  corporation 
in  good  faith — the  transaction  is  not  ultra  vires 
— and  he  is  unaware  of  any  defect  of  authority 
or  other  irregularity  on  the  part  of  those  acting 
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for  the  corporation,  and  there  is  nothing  to  ex- 
cite suspicion  of  such  defect  or  irregulanty ;  the 
corporation  is  bound  by  the  contract,  although 
such  defect  or  irregularity  in  fact  exists. 

If  the  contract  can  be  valid  under  any  cir- 
cumstances, an  innocent  party  in  such  a  caw 
has  a  right  to  presume  their  existence,  and  the 
corporation  is  estopped  to  deny  them. 

"rbe  jury  should  have  been  mstmcted  to  ap- 
ply this  rule  to  the  evidence  before  them. 

The  principle  has  become  axiomatic  in  the 
law  of  corporations,  and  by  no  tribunal  has  it 
been  applied  with  more  flnnneas  and  rigor 
than  by  this  court.  Supervisors  t.  Sckenek,  5 
Wall.,  784  £78  U.  S.,  XVIII.,  560];  Ktwo;  Co. 
V.  A*pin%o<M,  81  How.,  639  [62  U.  8..  XVL, 
208];  BwsM  v.  JeffersonvaU,  24  How.,  288  r«5 
U.  H.,  XVI.,  668];  Jforan  v.  Com.,  3 Black.  •?22 
[67  C.  S.,  XVII..  8421;  Odpeke  v.  Dubuqiie.  I 
Wall.,  a03  [68  U.  8.,  XVII.,  524];  Mercer  Co. 
V.  Hadcett,  1  Wall.,  93  [68  U.  S.,  XVII..  54»]: 
Mayor  v.  Lord[ante,  704] ;  Britith  Bank  v.  Tttr- 
quand,  iE.  &B.,  S2T;  F.  L.  tt;  T.  Co.  T.  Ourti*, 
7  N.  Y.,  466;  Sionev  v.  Ins.  Co.,  11  Page,  685; 
Soc.  for  Savings  y.  New  London,  29  Conn..  174; 
Com.  V.  Pittsburg.  34  Pa..  496;  Com.  v.  AUeffk- 
enyCo.,  87  Pa,  887. 

Corporations  are  liable  for  every  wrong  of 
which  thOT  are  guilty,  and  in  sudi  cases  Uie 
doctrine  of  uUra  vires  has  no  application.  R. 
R.  Co.r.  Qutgley,  21  How.,  209 [62  U.  9.,  XVI.. 
7a];  Greeny.  Land.  Omnibus  Co.,  7  C.B.(S.&.). 
890;  Life  and  FVre  Ins.  Co.  v.  Medi.  Int.  Co..  7 
Wend.,  81. 

Corporations  are  liable  for  the  Acts  of  tbeir 
servants  while  engaged  in  the  business  of  tbeir 
employment,  in  the  same  manner  and  to  the 
same  extent  that  individuals  are  liable  under 
like  circumstances.  Rangers.  The  Oreat  Wat. 
R.  R.  Co.,  6  H.  of  L.  Cas.,  86;  Thayer  v.  Botttm. 
19  Pick.,  611;  Bk.  v.  Johnson,  24  Me..  4M: 
Ang.  &  Ames,  Corp.,  sees.  883,  888. 

&toppel  in  pais  presupposes  an  error  or  a 
fault  and  implies  an  act  in  itself  invalid.  The 
rule  proceeds  upon  the  consideration  that  the 
author  of  the  misfortune  shall  not  himaelf 
escape  the  consequences  and  cast  the  burden 
upon  another,  thean  v.  Brit.  Aus.  Co.,  7  H. 
&  M.,  608;  Bern  v.  Niehots,  1  Salk.,  889. 
Smith  was  the  cashier  of  the  State  Banlc.  Aa 
such  he  approached  the  Merchants'  Bank.  The 
Bank  did  not  approach  him.  Upon  the  faith 
of  his  acts  and  declarations  it  parted  with  its 
property.  The  misfortune  occurred  through 
him,  and  as  the  case  appears  in  the  record,  upun 
the  plainest  principles  of  justice  the  \om 
should  fall  upon  the  defendant.  The  ethica 
and  the  law  of  the  case  alike  require  this  re- 
sult.    Deta.  V.  OdeU.  8  Hill,  216. 

Those  who  created  the  trust,  appointed  the 
trustee  and  clothed  him  with  the  powers  that 
enabled  him  to  mislead,  if  there  was  any  mis- 
leading, ought  to  suffer  rather  than  the  other 
party.  Far.  and  Meeh.  Bk.  v.  Drovers'  and 
Butchers' Bk..  16  N.  Y.,  133;  WeOand  Can.  0». 
V.  Hathaway,  8  Wend.,  486. 

In  The  Bk.  U.  8.  v.  Davis,  2  Hill,  465,  Nelson. 
Ch.  J.,  said:  "The  plaintiffs  appointed  the 
director  and  held  him  out  to  their  cnstomefB 
and  the  public  as  entitled  to  confidence.  Tliey 
placed  him  in  a  position  where  he  has  been  en- 
abled to  commit  this  fraud." 

The  director  had  fraudulently  appropriated 
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the  proceeds  of  a  bill  discounted  for  the  drawer. 
It  was  held  the  drawer  was  not  liable. 

The  reasoning  of  Juttiee  Selden  in  The  Farm. 
and  Meeh.  Bk.  ▼.  Butchers'  &  Brown!  Bk.  [m- 
pra],  is  also  strikingly  apposite  in  the  case  be- 
fore us.  He  said : '  'The  bank  selects  its  teller  and 
places  him  in  a  position  of  great  responsibility. 
Persons  having  no  voice  in  bis  selections  are 
obliged  to  dealwith  the  bank  through  him.  If, 
therefore,  while  acting  in  the  business  of  the  bank 
and  within  the  scope  of  his  employment,  so  far 
as  is  known  or  can  be  seen  by  the  party  dealing 
with  him,  he  is  guiltv  of  misrepresentation, 
ought  not  the  bank  to  be  responsible?" 

The  same  principle  was  applied  in  The  B.  R. 
Co.  V.  Schuyler,  88  Barb.,  586;  8.  C,  affirmed, 
84  N.  Y.,  80. 

It  was  explicitly  lidd  down  by  Lord  Holt,  in 
Hem  T.  NichoU,  1  Salk.,  289.  He  there  said: 
"For  seeing  somebody  must  be  a  loser  by  this 
deceit,  it  is  more  reason  that  he  that  employs 
and  puts  trust  and  confidence  in  the  deceiver 
should  be  a  loser  than  a  stranger,"  "and  upon 
this  the  plaintiff  had  a  verdict." 

Smith,  by  his  conduct,  if  not  by  his  declara- 
tions, avowed  his  authority  to  buy  the  certifi- 
cates and  gold  in  question  from  the  Merchants' 
Bank,  anathe  Bank,  under  the  circumstances, 
bad  a  right  to  believe  him. 

We  liave  thus  far  examined  the  controversy 
as  if  the  certified  checks  were  void  or  had  not 
been  given.  It  remains  to  consider  that  branch 
of  the  case.  Bank  checks  are  not  inland  bills  of 
exchange,  but  have  many  of  the  properties  of 
such  commercial  paper;  and  many  of  the  rules 
of  the  law  merchant  are  alike  applicable  to  both. 
Each  is  for  a  specific  sum  payable  in  money. 
In  both  cases  there  is  a  drawer,  a  drawee,  and 
a  payee.  Without  acceptance,  no  action  can 
be  maintained  by  the  holder  upon  either  against 
the  drawer.  The  chief  points  of  difference  are 
that  a  check  is  always  drawn  on  a  bank  or 
banker.  No  days  of  grace  are  allowed.  The 
drawer  is  not  discharged  by  the  laches  of  the 
holder  in  presentment  for  payment,  unless  he 
caa  show  that  he  has  sustained  some  injury  by 
the  default.  It  is  not  due  until  payment  is  de- 
manded, and  the  Statute  of  Limitations  runs 
only  from  that  time.  It  is  by  its  face  the  appro- 

g nation  of  so  much  money  of  the  drawer  in  the 
ands  of  the  drawee  to  the  payment  of  an  ad- 
mitted liability  of  the  drawer.  It  is  not  neces- 
sary that  the  drawer  of  a  bill  should  have 
funds  in  the  hands  of  the  drawee.  A  check  in 
such  case  would  be  a  fraud.  Grant,  Bkg. ,  -89, 
90;  Keene  v.  Beard,  8  C.  B.  (N.  8.),  878;  SvrU 
v.  Nvrton,  2  Moody  &  R.,  404,  n.;  Boehm  v. 
BterUng,  7  T.  R.,  480;  AUaander  v.  Burehfield, 
7  Man.  &  G.,  1067. 

All  the  authorities,  both  English  and  Ameri- 
can, hold  that  a  check  may  be  accepted,  though 
acceptance  is  not  usual.  Bobaon  v.  Bennett,  2 
Taunton,  805;  Grant,  Bkg.,  89;  Chit.  Bills,  10 
ed.,  261;  Bmd  V.  Emmertm,  2  Ad.  &  E.,  184; 
EaOpv.  mtlimu,  5  B.  &  Aid.,  816;  Story, 
Prom.  N.,  sees.  489,  490. 

By  the  law  merchant  of  this  country,  the 
certificate  of  the  bank  that  a  check  is  good  is 
equivalent  to  acceptance.  It  implies  that  the 
check  is  drawn  upon  sufficient  funds  in  the 
hands  of  the  drawee,  that  they  have  been  set 
apart  for  its  satisfaction,  and  that  they  shall  be 
80  applied  whenever  the  check  is  presented  for 
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payment.  It  is  an  undertaking  that  the  check 
is  good  then  and  shall  continue  good,  and  this 
agreement  is  as  binding  on  the  Bank  as  its 
notes  of  circulation,  a  certificate  of  deposit  pay- 
able to  the  order  of  the  depositor,  or  any  other 
obligation  it  can  assume.  The  object  of  certi- 
fying a  check,  as  regards  both  parties,  is  to  en- 
able the  holder  to  use  it  as  monev.  The  trans- 
feree takes  it  with  the  same  readiness  and  sense 
of  security  that  he  would  take  the  notes  of  the 
Bank.  It  is  available  also  to  him  for  all  the 
purposes  of  money.  Thus  it  continues  to  per- 
form its  important  functions  until  in  the  course 
oft)U8ine8s  it  ^oes  back  to  the  Bank  for  re- 
demption and  IS  extinguished  by  payment. 

It  cannot  be  doubted  that  the  certifying 
Bank  intended  these  consequences,  and  it  is  li- 
able accordingly.  To  hold  otherwise  would 
render  these  important  securities  only  a  snare 
and  delusion. 

A  bank  incurs  no  greater  risk  in  certifying  a 
check  than  in  giving  a  certificate  of  deposit.  In 
well  regulated  Danks  the  practice  is  at  once  to 
charge  the  check  to  the  account  of  the  drawer, 
to  credit  it  in  "  certified  check  account,"  and 
when  the  check  is  paid,  to  debit  that  account 
with  the  amount.  Nothing  can  be  simpler  or 
safer  than  this  process. 

The  practice  of  certifying  checks  has  grown 
out  of  the  business  needs  of  the  country.  They 
enable  the  holder  to  keep  or  convey  the  amount 
specified  with  safety.  They  enable  persons 
not  well  acquainted  to  deal  promptly  with  each 
other,  and  they  avoid  the  delay  and  risks  of  re- 
ceiving, counting  and  passing  from  hand  to 
liand  large  sums  of  money. 

It  is  computed  by  a  competent  authoritv  that 
the  average  daily  amount  of  such  checks  In  use 
in  the  City  of  New  York,  throughout  the  year, 
is  not  less  than  $100,0(10.000. 

We  could  hardly  inflict  a  severer  blow  upon 
the  commerce  and  business  of  the  country  than 
by  throwing  a  doubt  upon  their  validly. 

Our  conclusions  as  to  their  legal  effect  are 
supported  by  authorities  of  great  weight. 
Biekford  v.  Nat.  Bk..  42  111.,  238;  WilkU  v. 
Phmnix  Bk.,  2  Duer,  121;  Bamet  v.  SmUh,  10 
Fost.  (N.  H.),  256;  Mead*  v.  Mech.  Bk.,  25  N. 
Y.,  146:  Far.  arid  Mech.  Bk.  v.  Butcher*'  and 
Drov.  Bk.,  4  Duer,  219;  Far.  and  Mech.  Bk.  v. 
Buteheri'  and  Drov.  Bk..  14  N.  Y.,  624;  Brown. 
V.  Leckie,  48  Illinois,  497;  Oir.  Bk.  v.  Bk.  of 
F»nn.,  89  Pa.  St..  92. 

Congress  has  made  them  the  subject  of  taxa- 
tion by  name.     13  Stat,  at  L.,  278. 

But  it  is  strenuously  denied  that  the  cashier 
had  authority  to  certify  the  checks  in  question. 
To  this  there  are  two  answers. 

1.  In  considering  the  question  of  his  author- 
ity to  buy  the  gola,  the  evidence  that  he  had 
given  his  checks  for  loans  to  his  Bank,  and  for 
the  proceeds  of  discounts,  was  fully  considered. 
Our  reasoning  and  the  authorities  cited  upon 
that  subject  apply  here  with  equal  force.  We 
need  not  go  over  the  same  ground  again.  The 
questions  whether  the  requisite  authority  was 
not  inferable,  and  whether  the  principle  of  es- 
toppel in  pais  did  not  apply,  should  in  this  con- 
nection also  have  been  left  to  the  jury. 

2.  As  before  remarked,  the  organic  law  ex- 
pressly allowed  the  Bank  to  buy  coin  and  bull- 
ion. We  have  also  adverted  to  the  provisions 
of  the  by-laws,  that  the  cashier  shall  be  re- 
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sponsible  "  for  the  moneys,  funds  and  all 
other  valuables  of  the  Bank ;  and  that ' '  all  con- 
tracts, checks,  drafts,  receipts,  etc.,  shall  be 
signed  either  by  the  casliier  or  president. "  The 
power  of  the  bank  to  certify  checks  has  also 
been  sufficiently  examined.  The  question  we 
are  now  considering  is  the  authoritv  of  the 
cashier.  It  is  his  duty  to  receive  all  tne  funds 
which  come  into  the  bank,  and  to  enter  them 
upon  its  books.  The  authority  to  receive  im- 
plies and  carries  with  its  authority  to  give  cer- 
uflcates  of  deposit  and  other  proper  vouchers. 
Where  the  money  is  in  the  bank  he  has  the 
same  authority  to  certify  a  check  to  be  good, 
charge  the  amount  to  the  drawer,  appropriate 
it  to  the  payment  of  the  check,  and  make  the 

E roper  entrjr  on  the  books  of  the  bank.  This 
e  is  authorized  to  do  viriute  oJfUsii.  The  power 
is  inherent  in  the  office.  Wild  v.  The  Sank  of 
Pattamaguoddy,  8  Mas. ,  606 ;  Bwrnham  v.  Wm- 
iter,  18  Me.,  284;  ElUoU  v.  Abbot,  12  N.  H., 
656;  Bk.  <^  Vmyenne*  v.  Warren,  7  Hill,  91; 
Ltoydf.  Bk.,  15  Pa.  St.,  172;  Badger  v.  Bk.,  26 
Me.,  428;  Bk.  of  Ky.  v.  SchuyUdU  Bk.,  Pars. 
Sel.  Cas.,  182;  FUekner-r.  Bk.  U.  8.,  8  Wheat., 
860. 

The  cashier  is  the  executive  officer,  through 
whom  the  whole  financial  operations  of  the 
bank  are  conducted.  He  receives  and  pays  out 
its  moneys,  collects  and  pays  its  debts,  and  re- 
ceives and  transfers  its  commercial  securities. 
Tellers  and  other  subordinate  officers  may  be 
appointed,  but  they  are  under  his  direction, 
and  are,  as  it  were,  the  arms  by  which  desig- 
nated portions  of  his  various  functions  are  dis- 
charged. A  teller  may  be  clothed  with  the 
power  to  certify  checks,  but  this  in  itself  would 
not  affect  the  right  of  the  cashier  to  do  the 
same  thing.  The  directors  may  limit  this  au- 
thority as  they  deem  proper,  but  this  would  not 
affect  those  to  whom  the  limitation  was  un- 
known. Bk.  V.  Norton,  1  Hill,  501;  Bk.  <^ 
Vergennet  v.  Warren,  7  Hill,  94 ;  Been  v.  Phmnix 
Qlate  Co.,  14  Barb.,  858;  Far.  and Mech.  Bk.  v. 
Butchers'  andDrov.  Bk.,  14  N.  Y.,  624;.SA;.  v. 
Aymar,  8  Hill,  362;  Barnes  v.  Bk.,  19  N.  Y., 
166. 

The  foundation  ui>on  which  this  liability 
rests  was  considered  in  an  earlier  part  of  this 
opinion.  Those  dealing  with  a  bank  in  good 
faith  have  a  right  to  presume  integrity  on  the 
part  of  its  officers,  when  acting  within  the  ap- 
parent sphere  of  their  duties,  and  the  bank  is 
tx>und  accordingly. 

In  Bamee  v.  Ontario  Bk.,  19  N.  Y.,  156,  the 
cashier  had  issued  a  false  certificate  of  de- 
posit. In  TJie  Farm.  <£  Meeh.  Bk.  v.  Butchers' 
&  Brovers'  Bk.,  14  N.  Y.,  824;  &  C,  16  N.  Y., 
133,  and  in  Mead  v.  Bk.,  26  N.  Y.,  146,  the 
teller  had  fraudulently  certified  a  check  to  be 
good.  In  each  case  the  bank  was  held  liable 
to  an  innocent  holder. 

It  is  objected  that  Uie  checks  were  not  certi- 
fied by  the  cashier  at  his  banking  house.  The 
provision  of  the  Act  of  Congress  as  to  the  place 
of  business  of  the  banks  created  under  it  must 
be  construed  reasonably.  The  business  of  every 
bank,  away  from  its  office — frequently  large 
and  important — is  unavoidably  done  at  the 
proper  place  by  the  cashier  in  person,  or  by 
correspondents  or  other  agents.  In  the  case  be- 
fore us,  the  gold  must  necessarily  have  been 
bought,  if  at  all,  at  the  buying  or  the  selling 
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Bank,  or  at  some  third  locality.  The  power 
to  pay  was  vital  to  the  power  to  buy,  and  in- 
separable from  it.  Tlier«  is  no  force  in  tiija 
objection.  Bk.  of  Augtuta  v.  EarU,  18  Pet.. 
519;  PmdleUm  v.  Bk.  ofKy.,  1  T.  B.  Mon.,  182. 

It  is  also  objected  that  each  of  the  checks, 
after  being  certified,  required  an  additicKml 
stamp.  The  Act  of  Congress  relatinf;  to  the 
subject  directs  certified  checks  to  be  incladed 
in  the  circulation  of  the  bank  for  the  parpoae 
of  taxation.  18  But.  at  L.,  278.  This  is  a  con- 
clusive answer  to  the  objection. 

In  Brown  v.  London,  1  Lev.,  298,  judgment 
in  a  suit  upon  two  accepted  bills  of  exchange 
was  arreetea  after  verdict  because  "entire  dam- 
ages were  given,  and  the  count,  upon  one 
of  the  bills,  failed  to  aver  that  b^  the  cus- 
tom of  merchants  and  others  tradmg  in  En- 
gland the  acceptor  was  obliged  to  pay.  This 
was  in  1671.  Other  decisions  in  this  daas  of 
cases,  not  less  remarkable,  are  familiar  to  tliose 
versed  in  the  learning  of  the  elder  reports.  Tlie 
law  merchant  was  not  made.  It  grew.  Time 
and  experience,  if  slower,  are  wiser  law-m&ken 
than  legislative  bodies.  Customs  have  sprung 
from  the  necessities  andtheoonvenieaoeof  bus- 
iness and  prevailed  in  duration  and  extott  antfl 
they  acquired  the  force  of  law.  This  mass  of 
our  jurisprudence  has  thusgrown.snd  will  conk- 
tinue  to  grow,  by  successtve  secretions. 

We  have  disposed  of  this  case  as  it  is  before 
us. 

How  far  It  mav  be  changed  in  its  essential 
character,  if  at  aU,  by  a  full  development  <rf 
the  evidence  on  both  udes  in  the  f  urtlier  tiial. 
which  will  doubtless  take  place,  it  is  not  for  us 
to  anticipate. 

The  judgment  belou  it  reteried,  and  a  veniie 
de  novo  awarded. 

I  am  requested  to  add  that  Mr.  Jmtiee  Milliwr 
was  not  present  at  the  argument  of  this  case, 
and  did  not  participate  in  its  dedrion. 

Mr.  Justice  Clifford,  dissenting: 

Persons  uniting  to  form  an  association  for 
carrying  on  the  Dusiness  of  banking,  are  re- 
quired, as  a  condition  precedent  to  vxtai  ri^t 
to  do  so,  to  make  an  organization  certificate. 
specifying,  among  other  things,  the  name  as- 
sumed by  the  association,  the  place  where  its 
operations  of  discount  and  deposit  are  to  be  con- 
ducted, detdgnating  the  State,  Territory  or  dis- 
trict, and  also  the  particular  county  and  city, 
town  or  village,  and  shall  transmit  the  saoMs, 
duly  acknowledged,  to  the  Comptroller  of  the 
Currency,  to  be  recorded  and  carefully  pre- 
served in  his  office;  and  the  provision  is  tfast 
the  usual  business  of  the  association  stiall  lie 
transacted  at  an  office  or  banking  house  located 
in  the  place  specified  in  their  organimtion  cer- 
tificate.   18  Stat,  at  L.,  101. 

Such  an  association,  when  duly  organised, 
have  a  succession  by  the  name  designated  in 
the  organization  oertiflcate  for  the  period  -of 
twenty  years,  and  they  may  adopt  a  common 
seal,  may  make  contracts,  sue  and  be  sued, 
complain  and  defend  in  any  court  of  law  or 
equity  as  fully  as  natural  persons,  and  may 
elect  or  appoint  directors,  and  may  exercise  all 
such  incidental  powers  as  ma^r  be  neoessaiy  to 
carry  on  the  business  of  banlung.  They  may 
also,  by  their  Board  of  Directors,  appoint  a  pres- 
ident, vice-president,  cashier  and  other  officers, 
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and  define  their  duties,  •  •  •  and  they 
may,  by  their  directors,  dismiss  said  officers,  or 
any  of  them,  at  pleasure,  and  may  appoint 
others  to  fill  their  places.  By  the  terms  of  the 
Act  the  directors  shall  consist  of  "not  less  than 
five,"  and  the  express  enactment  is  that  the  af- 
fairs of  the  association  shall  be  managed  by  the 
directors. 

Evidence  that  that  requirement  is  regarded  as 
one  of  importance,  and  that  it  is  intended  to 
be  peremptory,  is  also  found  in  the  provision 
prescribing  the  qualifications  of  directors  as 
well  as  in  the  one  defining  their  duties.  None 
but  citizens  of  the  United  States  are  eligible 
udder  any  circumstances,  and  the  further  reg- 
ulation is  that  three  fourths  of  the  number  must 
tutve  resided  in  the  State,  Territory  or  district, 
one  year  next  preceding  their  election,  and  that 
they  must  be  residents  of  the  same  during  their 
continuance  in  office. 

Besides  these  guaranties  of  fidelity,  the  ad- 
ditional requirement  is  that  each  director  shall 
own  in  his  own  right  at  least  ten  shares  of  the 
capital  stock,  and  when  appointed  or  elected 
shall  make  oath  that  he  will,  so  far  as  the  duty 
devolves  on  him,  diligently  and  honestly  ad- 
minister the  affairs  of  the  association,  and  will 
not  knowingly  violate,  or  willingly  permit  to 
be  violated,  any  of  the  provisions  of  the  Act 
under  which  the  association  was  formed.  13 
Stat,  at  L.,  102. 

Organized  under  that  Act,  as  both  of  these 
Banks  were  when  they  assumed  the  name  and 
character  of  national  associations,  they  are  both 
subject  to  its  provisions  and  bound  by  its  regu- 
lations. 

Three  checks  were  held  by  the  plaintiffs.each 
dated  Boston,  Feb.  28,  1867,  and  signed  Mel- 
len,  Ward  &  Co.,  with  the  words,  "Good— C.H. 
Smith,  cashier,"  written  across  the  face  of  the 
checks.  Separately  de8cril>ed  they  read  as  fol- 
lows: (1)  State  National  Bank  pay  to  J.  K. 
Fuller,  cashier,  or  order.  $250,000.  (2)  State 
National  Bank  pay  to  J.  E.  Fuller,  or  order, 
$275,000.  (8)  State  National  Bank  pay  to 
Gold,  or  bearer,  $75,000. 

Smith  was  the  cashier  of  the  defendant  Bank, 
and  the  plaintiffs  claimed  that  the  defendants, 
inasmuch  as  Mellen,  Ward  &,  Co.  had  failed, 
were  liable  to  pay  the  whole  amount,  as  the 
words  written  across  the  face  of  the  respective 
checks  were  in  the  handwriting  of  their  cashier ; 
and  the  defendants  refusing  to  pay  the  same  as 
requested,  the  plaintiffs  commenced  an  action 
of  assumptit  a^nst  them  in  the  circuit  court, 
the  declaration  containing  eleven  counts. 

Eight  of  the  counts  are  founded  upon  the 
checks,  of  which  it  will  be  sufficient  to  refer  to 
the  first,  which  alleges  in  substance  that  the 
signers  of  the  checks  made  the  same  to  enable 
the  defendant  Bank  to  obtain  from  the  plaint- 
iff Bank  certain  gold  certificates  held  by  the 
latter,  of  great  value,  and  that  the  plaintiff 
Bank  received  the  checks  and  delivered  to  the 
defendant  Bank  the  gold  certificates,  and  that 
the  defendants,  in  consideration  thereof,  de- 
clared that  the  checks  were  good,  and  promised 
to  pay  the  same  on  presentment,  as  more  fully 
set  forth  in  the  record. 

Two  of  the  counts,  to  wit :  the  ninth  and  tenth, 
allege  a  sale  and  purchase  of  the  gold  certifi- 
cates for  the  sum  of  $600,000,  and  that  the  de- 
fendants have  refused  to  pay  as  they  promised. 
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Superadded  to  these  is  a  count  for  money  had 
ana  received  for  the  same  amount,  which  is  in 
the  usual  form.  Process  was  issued  and  served, 
and  the  defendants  appeared  and  pleaded  the 
general  issue,  and  upon  that  issue  the  parties 
went  to  trial. 

Pursuant  to  the  usual  course  the  plaintiffs  in- 
troduced the  checks  described  in  the  declara- 
tion, and  examined  the  officers  of  their  Bank  in 
support  of  the  cause  of  action  therein  set  forth. 
They  also  read  from  the  books  of  the  defend- 
ant Bank,  produced  for  their  use  by  the  order 
of  the  court  passed  on  their  motion,  the  fifth  of 
the  articles  of  association  of  that  Bank,  and  ar- 
ticle seventeen  of  their  by-laws.  Besides  the 
officers  of  their  own  Bank,  they  also  examined 
the  book-keeper  of  the  defendant  Bank  in  re- 
spect to  the  account  of  their  cashier  as  exhibit- 
ed in  the  general  ledger  of  the  Bank. 

Twenty  two  of  the  cashiers  of  the  nati()nal 
banks  doing  business  in  that  city  were  also  ex- 
amined by  the  plaintiffs  in  respect  to  the  pow- 
ers of  a  cashier  as  exemplified  in  the  usage  there 
of  such  institutions,  no  one  of  whom  testified 
that  he,  as  cashier  of  a  national  bank,  ever  cer- 
tified as  good  the  check  of  a  third  person  under 
any  circumslances. 

Certain  other  exhibits  were  also  introduced  in 
the  course  of  the  examination  or  cross-exami- 
nation of  the  witnesses,  as,  for  example,the  letter 
of  the  president  to  the  Comptroller  of  Currency, 
and  the  exchange  slip,  so  called,  showing  that 
the  checks  in  suit  were  not  sent  to  the  clearing- 
house with  the  other  transactions  of  tliat  day, 
and  tbat  they  remained  in  the  hands  of  the  pay- 
ing teller  until  the  president  took  the  same  the 
next  day  to  present  them  to  the  State  Bank. 

No  testimony  was  introduced  by  the  defend- 
ants; but  the  court,  when  the  plaintiffs  rested, 
on  the  prayer  of  the  defendants,  instructed  the 
jury  that  the  plaintiffs,  on  the  whole  evidence, 
were  not  entitled  to  recover,  and  the  jury,  un- 
der that  instruction,  returned  a  verdict  for  the 
defendants.  Exceptions  were  taken  by  the 
plaintiffs  to  that  ruling,  and  they  sued  out  a 
writ  of  error  and  removed  the  cause  into  tliis 
court. 

Power  to  grant  a  peremptory  nonsuit  is  not 
vested  in  a  circuit  court ;  but  the  defendant  may, 
if  he  sees  fit,  at  the  close  of  the  plaintiff's  case, 
move  the  court  to  instruct  the  jury  that  the  evi- 
dence introduced  by  the  plaintiff  is  not  suf- 
ficient to  warrant  the  jury  In  finding  a  verdict 
in  his  favor,  and  that  their  verdict  should  be 
for  the  defendant,  as  was  done  in  this  case. 
Such  a  motion  is  not  one  addressed  to  the  dis- 
cretion of  the  court,  but  it  presents  a  question 
of  law  which  it  is  the  duty  of  the  court  to  de- 
cide in  view  of  the  whole  evidence,  and  the  de- 
cision of  the  court  in  granting  or  refusing  the 
motion,  is  as  much  the  subject  of  exceptions  as 
any  other  ruling  of  the  court  in  the  course  of 
the  trial. 

In  considering  the  motion,  the  court  proceeds 
upon  the  ground  tliat  the  facts  stated  by  the 
witnesses  examined  by  the  pluntiS  are  true, 
but  that  those  facts  as  proved,  with  every  infer- 
ence which  the  law  allows  to  be  drawn  from 
them,  would  not  warrant  the  jury  in  flnding^a 
verdict  in  his  favor.  When  viewed  in  that  light 
the  plaintiff's  case,  as  shown  in  the  evidence, 
presents  a  question  of  law,  audit  is  well  settled 
by  the  decisions  of  this  court,  that  it  is  the  duty 
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of  the  circuit  court  to  give  tbe  iiutruction 
whenever  it  appears  that  the  evidence  is  not  le- 
gally sufficient  to  serve  as  the  foundation  of  a 
verdict  SdmOardt  v.  Aliens,  1  Wall.,  870 
[68  U.  a,  XVn.,646]:  Parksy.  Sou.  11  How., 
862;  BUven  v.  Sereu  Co.,  28  How.,  438  [M  U. 
S.,  XVI.,  514]. 

Founded  as  the  ruling  was  upon  the  assump- 
tion that  the  cashier  of  the  State  Bank  had  no 
authority  under  the  circumstances  to  certify  the 
checks  In  suit,  it  becomes  necessary  to  examine 
that  question.  Whether  he  had  such  authority 
or  not  presents  a  mixed  question  of  law  and 
fact  dependent  upon  the  evidence  and  tbe  legal 
princitues  applicable  to  the  case. 

Testimony  was  introduced  by  the  plaintifls 
showing  that  the  president  of  the  plaintiff  Bank 
exercised  very  comprehensive  powers,  induding 
the  loan  of  money,  discounts,  and  the  general 
sup%rintendence  of  all  the  affairs  of  the  Bank, 
he  reporting  and  holding  himself  responsible  to 
the  directors  for  the  performance  of  his  duties. 

On  Saturday,  the  aSd  of  February,  1887,  the 
cadiier  of  the  plaintiff  Bank  informed  the  pres- 
ident, as  the  latter  testified,  that  Mellen,  Ward 
&  Co.  were  going  to  purchase  in  New  York  a 
large  amount  of  gold,  and  that  they  desired  to 
know  whether  the  Bank  would  take  it  as  it  ar- 
rived, and  pay  for  it  at  the  rate  of  $136  in  cur- 
rency for  every  flOO  of  gold.  Inqubries  were 
made  upon  the  subject  by  the  president,  and 
explanations  were  ^ven  to  him  by  the  cashier, 
but  the  result  was  that  the  president  told  the 
cashier  that  he  might  take  the  gold  and  pay  for 
it  on  the  same  terms  that  he  had  taken  gold  on 
several  previous  occasions  from  the  same  par- 
ties. 

Reference  is  there  made  to  the  conceded  fact 
that  those  parties  bad,  at  several  times  within 
two  or  three  months  previous,  brought  gold  in- 
to that  Bank  and  received  currency  for  it  on 
the  same  terms  as  those  proposed  to  the  cash- 
ier, and  the  president  testified  that  he  told  the 
cashier  that  he  might  take  the  gold  as  it  arrived 
on  the  same  tersks,  and  that  lie,  the  cashier, 
might  give  the  parties  the  right  to  come  into 
the  Bank  at  any  time  afterwards  ' '  and  take  the 
gold  from  the  Bank,  paying  the  Bank  for  the 
gold  f  12S  in  currency  for  every  flOO  in  gold, 
and  such  premium  or  compensation  as  would 
be  equivalent  to  interrat,"  taking  no  obligation 
or  nete  of  any  kind,  but  to  rely  entirely  on  the 
purchase  of  the  gold. 

Two  hundred  thousand  dollars  of  gold  ar- 
rived on  the  26th  of  the  same  month,  and  the 
president  slates  that  he  was  informed  by  the 
casliier  on  that  day  that  it  was  in  the  Second 
National  Bank,  in  gold  certificates.  Not  being 
familiar  with  such  certificates  he  advised  the 
cashier  that  he  had  better  go  to  the  office  of  the 
assistant  treasurer  and  ascertain  whether  the 
certificates  were  correct  before  taking  them  as 
previously  arranged.  On  the  following  day 
$200,000  more  in  similar  certificates  arrived, 
and  similar  directions  were  given  by  the  presi- 
dent to  the  cashier.  Due  inquiry  was  miule  at 
that  office  in  both  cases,  and  all  of  the  certifi- 
cates, amounting  to  $400,000,  were  received  and 
transferred  to  the  plaintiff  Bank. 

Cotrespondence  ensued  between  the  C!omp- 
troller  of  the  Currency  and  the  president  of  the 
Bank,  and  the  president,  in  reply  to  the  letter 
of  the  comptroller,  stated  that  on  the  twenty- 
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sixth  of  the  jsame  month  the  cashier  of  the  Bank 
made  an  advance  to  Mellen,  Ward  &  Co.,  of 
$2S0,000  in  legal  tender  notes  and  currency 
upon  $200,000  m  gold  certificates,  that  no  note 
or  security  was  taken  for  the  amount  of  tbe  ad- 
vance except  a  check  signed  by  the  parties  for 
$S0,000,  to  be  kept  in  the  teller's  cash  in  order 
to  balance  his  catdi  account;  that  on  tbe  follow- 
ing day  a  similar  advance  upon  gold  (certifi- 
cates) was  made  by  the  cashier  for  the  same 
amount  to  the  same  parties  and  in  the  same 
manner  in  all  particulars,  no  note  or  obligation 
being  taken  for  the  amount  so  advanced. 

Prior  to  the  first  of  these  transactions  the 
same  parties,  as  the  president  states  in  the  com- 
munication, had  deposited  in  the  bank  the  sum 
of  $90,000  in  gold,  and  received  therefor  cur- 
rency at  the  rate  of  $125  for  $100  in  gold,  the 
Bank  taking  no  note  or  obligation  on  account  of 
the  transaction. 

Fuller,  the  cashier,  was  also  examined,  and 
he  testified  that  the  inquiry  whether  tbe  Bank 
would  take  the  gold  on  its  arrival  and  pay  for 
it  was  made  of  him  by  Carter,  the  Junior  mem- 
ber of  that  firm,  and  that  he,  the  witness,  stated 
to  him  to  the  effect  that  he  could  not  answer 
the  question,  that  he  should  have  to  consult  the 
premdent  in  regard  to  it,  that  he  did  oonsult  the 
prorident  of  the  Bank,  and  that  the  presodeat 
told  him  that  if  it  would  not  interfere  with 
their  ability  to  make  their  regular  discounts  be 
might  take  the  gold  on  the  same  terms  as  the 
Bank  had  taken  gold  of  those  parlies  on  pre- 
vious occasions.  Notice  was  accordingly  giva 
to  Mellen,  Ward  &  Co.,  by  the  cashier,  as  he 
states,  either  on  that  day  or  on  the  Monday  fol- 
lowing, that  the  Bank  would  afford  them  tiw 
accommodation. 

Oold  had  been  taken  by  the  Bank  of  ttuU  Ann 
before,  and  the  cashier  testified  that  "they 
asked  if  the  Bank  would  take  gold  and  pay  for 
it  at  such  time  as  either  party  might  wish- 
either  the  firm  of  Mellen,  Ward  &  Co..  or  the 
Merchants'  Bank — at  $125  currency  for  $100 
gold,  they  paying  the  Bank  for  the  trouble,  etc, 
a  sum  equal  to  tJ^e  interest  on  the  amount  of 
the  currency  loaned,  and  the  witness  in  response 
to  that  question,  after  having  consulted  the 
president,  said  we  would  do  it 

Evidently  both  parties  understood  that  the 
deposit  of  the  gold  with  the  Bank  was  only  for 
a  brief  period,  and  in  confirmation  of  thst 
theory  the  cashier  also  testified  that  Carter  said 
to  him,  in  their  preliminary  interview,  Uiatthev, 
the  firm,  wanted  the  Bank  "  to  take  the  gold 
and  pay  for  it,  and  that  it  would  be  taken  away 
again  in  a  few  days,  mentioning,  perhaps,  the 
last  day  of  the  month  or  the  first  day  of  the 
following  month."  He  also  admits  thiat  when 
the  first  installment  was  received  he  took  acheck 
from  the  parlies  for  $50,000,  but  he  says  it  was 
without  the  knowledge  of  the  president 

On  the  28th  of  February,  which  was  die  last 
day  of  the  month,  at  half  past  one  o'clock. 
Carter  and  the  cashier  of  the  defendant  Bask 
called  at  the  plaintiff  Bank  and  went  lo^etiier 
to  the  desk  of  the  cashier,  they  beingoutaide  of 
the  counter.  Carter  said,  "  We  have  come  for 
the  gold."  Smith,  the  cashier  of  the  defendant 
Bank.said,  "We  have  come  in  to  get  an  amount 
of  gold,"  and  that  he  would  pay  for  itbycettb 
fying  the  two  checks  which  he  held  in  hi:i  bind 
when  lie  saw  that  the  gold  was  all  right 
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ResponsiTe  to  that  remark  the  cashier  of  the 
plaintiff  Bank  said,  step  to  the  paying  teller, 
and  he  did  so,  passing  on  the  outside  ot  the 
counter  to  that  desk,  the  cashier  of  the  plaintiff 
Bank  passing  to  the  same  desk  on  the  indde  of 
the  counter,  and  that  the  latter  said  to  the  pay- 
ing teller,  "  The  cashier  of  the  State  Bank  has 
come  to  take  some  gold,"  and  the  paying  teller 
immediately  handed  to  the  cashier  of' the  plaint- 
iff Bank  the  package  containing  eighty  four  gold 
certificates  of  |S,000  each,  saying  "  There  are 
eighty-four  in  the  package,"  to  which  Smith, the 
cashier  of  the  State  Bank,  standing  outside  the 
counter,  replied,  "That  is  the  amount  wanted ; 
that  is  the  amount  of  these  checks."  They  were 
passed  out  to  Smith  and  be  certified  the  two 
checks  and  handed  them  to  the  cashier  of  the 
plaintiff  Bank.  Both  were  certified  in  the  Bank 
by  the  cashier  of  the  State  Bank  subsequent  to 
the  delivery  to  him  of  the  gold  certificates  and 
not  until  be  had  examined  the  certificates;  and 
the  president,  in  his  letter  to  the  Comptroller  of 
the  Currency,  stales  that  the  two  checks,  amount- 
ing to  $635,000,  were  certified  as  good  "on  the 
spot"  by  the  cashier  of  the  State  National 

Davis,  the  paying  teller  of  the  plaintiff  Bank, 
was  also  examined  by  the  plaintiffs,  and  he  tes- 
tified that  the  cashier  on  that  day  came  down  to 
his  desk,  on  the  inside  of  the  counter,  the  cash- 
ier of  the  defendant  ^nk,  accompanied  by 
Carter,  being  on  the  outside;  that  he,  the  pay- 
ing teller,  handed  to  the  cashier  of  his  Bank 
eighty -four  gold  certificates  of  $5,000  each,  that 
the  cashier  counted  the  same  and  passed  them 
over  the  counter  to  the  cashier  of  the  State 
Bank ;  that  the  cashier  of  the  latter  Bank  handed 
back  two  checks  drawn  bv  Mellen,  Ward  &  Co. 
on  the  State  National  Bank,  one  for  $350,000, 
the  other  for  $875,000,  certified  "Good— C.  H. 
Smith,  cashier."  They  were  handed  to  the 
cashier  and  by  him  to  the  paying  teller,  and  by 
the  latter  to  the  receiving  teller,  to  be  added  to 
his  account  for  that  day. 

Later  on  the  same  day,  and  after  the  cashier 
bad  left  the  Bank,  Ward,  of  the  firm  of  Mellen, 
Ward  &  Co.,  called  at  the  Bank  and  said  lo  the 
paying  teller,  "We  shall  want  some  more  gold," 
and  immediatelv  left  the  Bank,  and  in  a  few 
minutes  the  cashier  of  the  State  Bank  and  Car- 
ter of  the  same  firm  came  in,  and  the  former 
handed  to  the  paying  teller  a  check  for  $76,000, 
signed  by  Mellen,  Ward  &Co.,  withthewords, 
"Good— C.  H.  Smith,  cashier,"  written  across 
the  face  of  the  check,  which  is  the  third  check 
described  in  the  declaration.  Carter  wrote  the 
check  in  the  Bank  at  the  desk  for  customers, 
situated  outside  the  counter,  and  it  was  cer- 
tified at  the  same  time  by  the  cashier  of  the 
State  Bank  before  it  was  handed  to  the  paying 
teller. 

The  check,  as  the  teller  testified,  called  for 
$60,000  in  gold,  and  he  states  that  he  handed 
thirty  thousand,  to  wit:  $10,000  in  gold  certifi- 
cates and  four  bags  of  gold  of  five  thousand 
each,  to  Smith,  passing  it  over  the  counter,  and 
that  Carter  took  the  gold  and  carried  it  away, 
but  whether  or  not  he  also  took  the  gold  certi- 
ficates he  cannot  state.  Thirty  thousand  re- 
mained to  be  paid,  and  after  Carter  left,  he,  the 
teller,  took  from  the  vault  of  the  Bank  six  bags 
Ot  gold,  of  $6,000  each,  and  placed  the  same 
outeide  the  counter  in  charge  of  Smitb.he  being 
See  10  Wall. 


the  only  person  present.  Some  third  person, 
however,  came  in  while  the  gold  was  there,  and 
the  impression  of  the  witness  is  that  it  was  Mel- 
len, of  the  firm  of  Mellen,  Ward  &  Co.,  and 
that  he  assisted  in  carrying  it  away  from  the 
Bank. 

Evidently  the  first  question  upon  the  merits 
is,  whether  the  State  Bank  received  the  gold  or 
the  gold  certificates,  withdrawn  from  the  Mer- 
chants' Bank,  when  the  checks  in  suit  were 
given ;  for  if  they  did,  or  If  they  authorized  their 
cashier  to  certify  the  same,  they  are  clearly  li- 
able for  the  whole  amount  claimed  by  the  plaint- 
iffs. Evidence  to  show  that  they  authorized 
their  cashier  to  certify  the  checks  is  entirely 
wanting,  and  it  is  quite  obvious  from  the  whole 
case  that  neither  the  SVite  Bank  nor  any  of  its 
officers,  except  the  cashier,  had  the  slightest 
knowledge  of  the  transaction  or  of  any  of  its 
incidents  until  the  president  of  the  plaintiff 
Bank,  at  a  quarter  past  two  in  the  afternoon  of 
the  following  day,  presented  the  checks  to  the 
president  of  the  State  Bank  for  payment. 

When  presented,  the  president  of  the  State 
Bank  took  them  and  read  them,  and  immedi- 
ately replied  that  they  had  not  authorized  their 
cashier  to  certify  checks,  to  which  the  presi- 
dent of  the  plaintiff  Bank  rejoined  in  substance 
and  effect  as  follows:  "He  has  certified  checks, 
and  those  checks  were  given  to  the  Merchants' 
Bank  for  gold,  the  property  of  that  Bank,  de- 
livered to  him,  and  that  he,"  the  president  of 
that  Bank,  "  wanted  payment  for  that  gold." 
He  did  not  pretend  that  they  had  conferred 
any  actual  authority  upon  the  cashier  to  certify 
the  checks,  but  evidently  based  his  claim  upon 
the  ground  of  an  implied  legal  liability,  and 
there  Is  not  a  scintilla  of  evidence  in  the  case 
tending  to  show  any  express  authority  on  the 
part  of  the  cashier  to  certifv  the  checks. 

Suppose  that  is  so,  still  ft  is  suggested  that 
there  is  some  evidence  tending  to  show  that  the 
eold  and  gold  certificates,  when  they  were  with- 
drawn from  the  Merchants'  Bank,  were  trans- 
ferred to,  and  actually  deposited  in,  the  de- 
fendant Bank,  and  the  argument  is  that  the 
circuit  court  erred  in  not  suomitting  that  ques- 
tion to  the  jury. 

Before  the  president  of  the  plaintiff  bank 
visited  the  president  of  the  State  Bank  he  called 
on  the  cashier  of  that  Bank,  and  whatever  evi- 
dence there  is  in  the  case  applieable  to  the  issue, 
which  it  is  supposed  should  have  been  submit- 
ted to  the  jury,  consists  of  the  conversation 
which  took  place  between  those  officers  during 
that  interview  before  the  other  officers  of  the  de- 
fendant Bank  knew  anything  of  the  transaction . 

Just  after  one  o'clock  of  that  day  the  presi- 
dent of  the  plaintiff  Bank  called  on  the  cashier 
of  the  State  Bank  with  the  checks  in  his  hands, 
and  he  states  the  conversation  as  follows:  "I 
said  to  him,  I  thought  tou  were  coming  in  to 
pay  the  gold  for  those  checks  earlv  in  the  morn- 
ing^ Question. — To  pay  the  gold?  Answer. 
— ^To  pay  the  money.  I  didnt  say  gold;  to  pay 
the  money  on  those  checks  early  in  the  morn- 
ing. The  cashier  replied.  Yes,  I  am  going  out 
now  to  attend  to  it  and  get  the  money.  Get  the 
money?  said  I;  didn't  you  have  the  money — 
the  gold?  Were  not  the  gold  certificates  de- 
livered to  you?  Yes,  said  he,  I  had  them  here, 
but  they  are  not  here  now ;  I  am  going  out  to  get 
it,  and  will  come  in  and  attend  to  it.    I  spoke 
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rather  abruptly  and  said  he  should  do  it  im- 
mediately. He  looked  up  and  said,  You  hold 
the  Slate  Bank.  I  came  back  and  laid  the 
checks  on  the  desk  of  the  teller." 

Grave  doubts  were  entertained  by  the  circuit 
judges  whether  the  evidence,  if  it  had  been  ob- 
jected to,  would  have  been  admissible,  as  it  can 
hardly  be  maintained  that  the  cashier,  under 
the  circumstances,  was  the  agent  of  the  Bank 
to  make  any  such  admission  in  respect  to  a  past 
transaction ;  and  still  graver  doubts  were  enter- 
tained whether  the  supposed  admission  was  un 
derstandingly  made,  as  it  was  obvious  that  the 
cashier  was  abruptly  and  unexpectedly  ar- 
raigned for  his  unauthorized  and  illegal  acts  in 
terms  of  complaint  and  in  tones  of  accusation 
and  command,  but  the  j^idges  were  quite  satis- 
fied, even  if  the  language  as  reported  was  de- 
liberately employed,  that  the  statement  was  un- 
true; that  the  admission,  even  if  it  was  made, 
was  contrary  to  the  fact;  that  every  dollar  of 
the  gold  and  of  the  gold  certificates  went  di- 
rectly from  the  Merchants'  Bank  to  the  office 
of  the  assistant  treasurer  for  the  benefit  of  the 
drawers  of  the  checks,  as  the  circumstances 
abundantly  prove. 

Regarded  in  that  light,  it  is  settled  law  that 
the  remark  of  the  cashier  was  entitled  to  no 
weight,  as  it  was  an  admission  contrary  to  the 
fact.  Direct  proof  to  that  effect  was  not  intro- 
duced in  this  case,  as  the  defendants  did  not 
introduce  any  testimony,  but  the  circumstances 
shown  in  evidence  were  equally  persuasive  and 
convincing,  leaving  no  doubt  in  the  mind  of 
the  circuit  court  that  the  whole  fund  withdrawn 
from  the  Merchants'  Bank  was  transferred  di- 
rectly to  the  office  of  the  assistant  treasurer  to 
supply  a  corresponding  deficiency  in  the  deposits 
in  that  institution  which  had  been  embezzled 
and  loaned  to  the  persons  whose  firm  name  was 
signed  to  the  checks. 

Some  of  the  circumstances  referred  to  have 
already  been  mentioned,  and  there  are  many 
others  reported  in  the  transcript  which  tend 
very  strongly  in  the  same  direction.  Enough 
is  exhibited  in  the  record  to  show,  beyond  all 
doubt,  that  Mellen,  Ward  &  Co.  were  ezten* 
sively  engaged  in  speculations;  that  they  were 
largely  interested  in  copper  stocks;  that  in  their 
first  interview  with  the.  cashier  of  plaintiff 
Bank  they  disclosed  to  him  the  fact  that  they 
only  wanted  the  Bank  to  take  the  gold  for  a  few 
days,  naming  the  day  when  they  would  desire 
to  withdraw  the  same,  and  the  arrangement  as 
completed  with  the  cashier,  and  as  sanctioned 
by  the  president  of  the  Bank,  gave  them  the 
right  to  call  for  that  amount  of  gold  whenever 
they  might  see  fit  by  paying  for  the  same  at 
the  same  rate,  and  additional  sum  equal  to  in- 
terest from  the  time  the  gold  was  deposited  in 
the  Bank  to  the  time  it  should  be  withdrawn. 
Authority  was  given  to  the  cashier  to  take  the 

fold  as  it  arrived,  on  the  terms  proposed,  and 
e  was  told  at  the  same  time  that  the  parties 
depositing  it  would  be  allowed  to  call  for  the 
same  amount  on  the  same  terms,  paying  also 
for  the  trouble  a  sum  equal  to  interest  while  it 
remained  in  the  Bank. 

Weighed  in  the  light  of  these  explanations  it 
must  require  the  exercise  of  much  incredulity 
not  to  see  in  the  acts,  conduct  and  declarations 
of  the  parties,  plenary  proof  that  the  gold  and 
gold  certificates,  for  which  the  checks  were  I 
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given,  were  withdrawn  from  the  Bank  in  pur- 
suance of  that  arrangement.  First  Carter  ap- 
pears; then  Ward;  then  Carter  again,  and  final- 
ly Mellen,  the  three  being  all  the  members  of  the 
firm. 

They  had  informed  the  cashier  through  thdr 
junior  partner  that  the  gold  "  would  be  taken 
away  "  on  the  last  day  of  the  month  or  the  first 
day  of  the  following  month,  and  on  the  last 
day  of  the  month  Carter  called  and  said  "  We 
have  come  for  the  gold,"  and  when  Ward  came 
at  a  later  hour  on  the  same  day,  to  give  notice 
that  their  necesaities  were  not  fully  supplied, 
he  made  no  inquiry,  nor  did  he  sulmiit  any  prc^ 
osition,  but  said,  "  We  shall  want  some  more 
^old,"  and  immediately  left,  showing  coocla- 
sively  that  the  contract  had  been  previoiisly 
made;  and  finally  Mellen,  the  senior  pwtner, 
called  to  assist  in  carrying  away  the  last  $30,- 
000,  which,  with  the  |30,000  previously  taken. 
was  delivered  by  the  teller  in  the  abaotoe  both 
of  the  cashier  and  of  the  president. 

Loaned  and  withdrawn  as  the  gold  and  gold 
certificates  were  but  for  one  day,  the  president 
the  next  forenoon,  when  he  found  that  ttteaame 
were  not  returned,  nor  the  amount  of  the 
checks  paid,  immediately  took  the  matter  into 
his  own  hands.  Ho  at  once,  or  just  before  one 
o'clock,  having  previously  "heard  that  there 
was  trouble  at  the  sub- treasury,"  called  upon 
the  cashier  of  the  Sate  Bank,  and  failing  to  ob- 
tain satisfaction  there,  he  proceeded,  at  a  quar- 
ter before  two  on  the  same  afternoon,  to  the 
room  occupied  by  the  president  and  diiecton 
of  tlut  Bank,  and  he  states  that  he  found  the 
president  of  the  Bank  and  two  or  three  other 
persons  present.  Much  of  wliat  was  said  on  the 
occasion  has  already  t)een  narrated  and  need 
not  be  repeated. 

Two  of  the  persons  present  were  the  president 
of  the  State  Bank  and  his  predecessor  in  that 
office,  and  the  pre^dent  of  the  plaintiff  Back 
testified  that  they  were  considerably  «ccited; 
that  he  informed  them  that  he  liad  just  lieard 
that  there  was  trouble  at  the  sub-treasury;  that 
he  thought  they  had  better  go  to  that  office, 
adding  that  if  they  did  perhaps  they  woold 
find  their  gold  there,  offering  at  the  same  time 
to  go  with  them  if  they  desired  Iiim  to  do  so. 
and  it  appears  that  he  and  those  two  persoos 
went  to  the  room  of  the  assistant  treasurer,  and 
that  he  introduced  them  to  that  officer,  sayins 
that  they  had  come  to  see  if  a  large  amount  of 

gold  had  not  been  placed  there  to  the  credit  of 
le  State  Bank. 

What  further  was  said  or  done  on  the  occa- 
sion does  not  appear,  as  the  plaintiffs'  testimony 
stopped  there  iu  respect  to  that  interview,  and 
none  was  introduced  by  the  defendants.  Suf- 
ficient, however,  was  given  to  satisfy  the  court, 
bevond  doubt,  that  every  doUarof  the  gold  and 
gold  certificates  was  transferred  to  that  institu- 
tion for  the  benefit  of  Uie  drawers  of  the 
checks,  and  that  no  part  of  the  same  was  ever 
received  by  the  defendant  Bank. 

Courts  of  justice  have  sometimes  said  that  it 
is  necessary  in  all  cases  to  leave  the  questkM 
to  the  jury  if  there  is  any  evidence,  even  a  scin- 
tilla, in  support  of  the  issue,  but  it  is  well  lel- 
tled  law  that  the  question  for  the  judge  is  not 
whether  there  is  literally  no  evidence,  but 
whether  there  is  none  that  ought  reasonably  to 
satisfy  the  jury  that  the  fact  sought  to  be  proved 
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is  established. '  Ryder  v.   WomlneeU,  L.  B.,  4 
Exch.,  89. 

Judges  are  no  longer  required  to  submit  a  case 
to  the  jury  merely  because  some  evidence  has 
been  introduced  by  the  party  having  the  burden 
of  proof,  unless  the  evidence  be  of  such  a  char- 
acter that  it  would  warrant  a  jury  in  finding  a 
verdict  in  favor  of  that  party.  GW»n  v.  Jfe- 
MuOen,  L.  R.,  2  P.  C.  App.,  885. 

Formerly  it  used  to  be  held,  say  the  court  in 
that  case.that  if  there  was  what  is  called  a  scin- 
tilla of  evidence  in  support  of  a  case  the  judge 
was  bound  to  leave  it  to  the  jury,  but  that  a 
course  of  recent  decisions  has  established  a 
more  reasonable  rule,  to  wit:  that  in  every  case, 
before  the  evidence  is  left  to  the  jury,  there  is 
or  may  be  a  preliminary  question  for  the  judge, 
not  whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for  the  party  produc- 
ing it,  upon  whom  the  onu»  of  proof  is  imposed. 
Jeuieli  V.  Parr,  18  C.  B.,  916;  Toomey  v.  Bail- 
viay  Co..  8  C.  B.  (N.  8.),  150:  Wheelton  v.  Bar- 
detty,  8  Ell.  &  B.,  262,  266. 

Apply  that  rule  to  the  present  case  and  it  is 
clear  to  a  demonstration  that  the  ruling  was 
correct,  as  there  is  no  evidence  reported  which 
would  warrant  a  jury  in  finding  that  the  gold 
or  gold  certificates 'or  any  part  of  the  same 
ever  went  into  the  defendant  Bank.  Sehwihardt 
v.  AU^,  1  Wall..  869  [68  U.  8.,  XVU., 
646. 

Express  authority  in  the  cashier,  either  from 
the  directors  or  under  any  Act  of  Congress,  tocer- 
tify  the  checks  of  third  persons  is  not  pretended, 
and  it  appearing  that  no  part  of  the  funds  with- 
drawn from  the  plaintiff  Bank  was  ever  received 
by  the  defendant  Bank,  or  that  they  had  any 
knowledge  of  the  transaction  prior  to  the  inter- 
view between  the  presidents  of  the  respective 
Banks,  the  plaintiffs  are  forced  to  invoke  usage 
as  the  source  of  the  cashier's  authority  to  cer- 
tify the  checks,  or  to  put  their  case,  as  in  the 
opinion  of  the  court,  upon  the  legal  proposition 
that  the  power  of  the  cashier  to  perform  those 
acts  is  inherent  in  the  office ;  that  Uie  certificates 
of  the  cashier  import  on  their  face  that  be  was 
authorized  to  exercise  that  power  in  behalf  of 
the  Bank,  and  that  it  makes  no  difference 
whether  the  acts  were  performed  in  the  bank- 
idg  house  of  the  institution  or  elsewhere,  pro- 
vided it  appears  that  he  added  to  his  signature 
the  word  "cashier,"  at  the  time  he  certified  the 
instruments. 

Whether  a  tuage  exists  or  not,  to  confer 
power  to  do  an  act  which  otherwise  would  not 
be  authorized,  is  a  question  of  fact  dependent 
upon  the  evidence,  and  he  who  alleges  that  such 
a  usaee  exists  must  prove  it,  unless  it  is  general 
and  oJ:  such  long  standing  that  it  has  become 
incorporated  into  and  may  be  regarded  as  a 
part  of  the  commercial  law,  which  cannot  be 
pretended  in  this  case,  as  it  clearly  appears 
that  no  such  usage  exists  in  the  State  where 
the  transaction  took  place.  No  such  evidence 
was  introduced,  and  the  settled  rule  of  law  in 
the  highest  judicial  tribunal  of  the  8tate  is  that 
the  cashier  of  a  bank  possesses  no  such  au- 
thority, unless  it  is  specially  delegated  to  him 
b^  the  directors,  which  is  in  exact  accordance 
with  the  rule  prescribed  in  the  Act  of  Congress 
giving  to  the  directors  the  power  to  appoint  or 
elect  a  cashier,  and  to  manage  the  affairs  of 
See  10  Wall. 


the  institution.    13  8lat.  at  L.,  102;  Musaey  v. 
Bank,  0  Met.,  818. 

Such  a  power,  say  the  court  in  that  case — 
that  is,  the  power  of  certifying  checks — is,  in 
fact,  a  power  to  pledge  the  crSit  of  the  Bank 
to  its  customers  and  is  a  power  which,  by  the 
constitution  of  a  bank,  can  alone  be  exercised 
by  its  president  and  directors,  unless  specially 
delegated  by  them  and,  consequently,  it  cannot 
be  implied  as  a  resulting  duty  or  authority  in 
any  individual  officer.  Evidence  of  usage,  there- 
fore, cannot  confer  any  original,  inherent  and 
implied  power  to  certify  such  instruments. 
Checks  had  been  certified  in  that  case  by  the 
teller,  but  the  rule  as  laid  down  is  equally  ap- 
plicable to  cashiers,  as  the  court  say  that  the  au- 
thority is  vested  in  the  president  and  directors, 
and  that  it  cannot  be  implied  as  a  resulting  duty 
in  any  individual  officer,  which  includes  the 
cashier  as  well  as  the  teller.  Mittsey  v.  Eagle 
Bk.  \m,pra\. 

Established  as  that  rule  was  in  that  State 
more  than  twenty-five  years  ago,  by  the 
unanimous  decision  of  the  highest  court  of  the 
State,  it  is  not  strange  that  no  cashier  in  the 
State  could  be  found  who  would  testify  that 
there  was  any  such  usage  as  is  supposed  Dy  the 
plaintiffs.  They  called  twenty-two  cashiers, 
including  the  cashier  of  their  own  Bank,  but 
they  did  not  venture  to  ask  the  question  at  all 
whether  there  was  any  such  usage,  though  one 
or  more  of  the  number  volunteered  to  say  that 
none  such  existed,  which  was  equally  well 
proved  by  the  silence  of  all  the  others.  Proof 
of  usage  authorizing  a  cashier  to  certify  checlcs, 
even  if  such  proof  would  confer  such  an  au- 
thority, which  is  denied,  is  certainly  wanting, 
as  there  is  not  a  scintilla  of  evidence  to  that 
effect  to  be  found  in  the  record. 

Evidence  of  usage  is  admissible  in  mercantile 
contracts  to  prove  that  the  words  in  which  the 
contract  is  expressed  in  the  particular  trade  to 
which  the  cont  ract  refers,  arc  used  in  a  particular 
sense,  and  different  from  the  sense  which  they 
ordinarily  import,  and  it  is  also  admissible  in  cer- 
tain cases  for  the  purpose  of  annexing  incidents 
to  the  contract  in  matters  upon  which  the  con- 
tract is  silent,  but  it  is  never  admissible  to  make 
a  contract  or  to  add  a  new  element  to  the  terms 
of  a  contract  previously  made  by  the  parties. 
Such  evidence  may  be  introduced  to  expladn 
what  is  ambiguous  and  doubtful,  but  it  is  never 
admissible  to  vary  or  contradict  what  is  plain. 
Where  the  language  employed  is  technical  or 
ambiguous,  such  evidence  is  admitted  for  the 
purpose  of  defining  what  is  uncertain,  but  it  is 
never  properly  admitted  to  alter  a  general 
principle  or  rule  of  law,  nor  to  make  the  legal 
rights  or  liabilities  of  th»  parties  other  or  dif- 
ferent from  what  they  are  by  the  common 
law.  Oelriek*  v.  Fwd.  23  How.,  63  [64  U.  S., 
XVI.,  588],  Barnard  v.  KMogg,  10  Wall.,  888 
[ante,  9871;  Ins.  Go.  v.  WrigtU,  1  Wall.,  457  [68 
U.  8.,  XVII.,  505;  Simmon»  v.  Law,  3  Keyes, 
219;  Beimey.  Lord,  5  N.  Y.,  97;  BUeen  v. 
Screw  Co.,  28  How..  481  [64  U.  8..  XVI.,  5131; 
Diekimoii  v.  Oay,  7  Allen,  37;  Doddv.  Farlow, 
11  Allen.  428;  ^rtaU\.  Beneeke, iO  C.  B.,  222; 
Irueman  v.  Loder,  11  Ad.  &  E.,  698;  The  Bee- 
tide,  28umn.,667. 

Whether  such  evidence  is  admissible  or  inad- 
missible to  prove  such  an  authority,  it  is  quite 
clear  that  there  was  none  in  this  case  of  any 
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kind,  and  certainly  none  which  would  have 
warranted  the  jurv  in  finding  that  the  cashier 
of  the  defendant  Bank  had  any  authority  what- 
ever to  bind  Ydf  Bank  by  his  certificates  that  the 
checks  were  good. 

Interrogatories,  however,  were  put  to  the 
cashiers  examined  as  witnesses  touiclung  their 
powers  in  respect  to  other  transactions,  and  they 
testified  that  the  business  at  the  clearing-house 
•was  usually  conducted  by  the  cashier  of  the 
Bank,  and  that  in  adjusting  balances  occurring 
there  the  cashiers  whose  banks  belonged  to  that 
association  were  accustomed  to  draw  checks  for 
that  purpose,  and  that  they  were  in  the  habit 
of  receiving  each  other's  checks  in  such  adjust- 
mentB  as  the  checks  of  their  respective  banks  ; 
and  they  also  testified  that  they  bought  and 
sold  New  York  funds,  as  their  iMnks  redeemed 
very  largely  in  that  city,  which  created  a  neces- 
sity for  the  dally  use  of  such  funds  in  conducting 
the  usual  and  regular  operations  of  the  banks; 
but  the  circuit  court  was  of  the  opinion  that  the 
evidence  was  entirely  unimportant  in  this  case, 
as  there  was  no  evidence  of  any  usage  showing 
that  the  cashiers  were  authorizied  to  certify  the 
checks  of  third  persons,  and  the  judges  were 
confirmed  in  tliat  conclusion  by  the  fact  that 
it  had  long  been  the  settled  law  of  the  State 
that  no  individual  officer  of  a  bank  possessed 
any  such  authority. 

Giving  full  effect  to  the  usage  proved,  it  only 
shows  that  a  cashier  may  borrow  money  of  the 
other  banks,  in  the  settlement  of  balances 
through  the  clearing-house,  and  that  he  may 
sign  the  checlis  given  for  the  same,  and  that  be 
may  buy  and  sell  Now  York  funds,  that  is,  he 
may  buy  for  use  in  redeeming  their  bills,  and 
he  may  sell  the  same  when  they  have  an  ex- 
cess beyond  what  is  necessary  for  that  purpose; 
but  the  evidence,  in  the  opinion  of  that  court, 
had  no  tendency  to  pr  jve  that  the  cashier  of  a 
national  bank  might  certify  the  checks  of  a 
third  person,  as  in  this  case,  as  the  settled  law 
everywhere  is,  that  a  power  evidenced  by  us- 
age must  be  considered  as  defined  and  limited 
by  the  usage.   TheFU^dAcceptaneea[ante,U9]. 

Nothing  remains  but  to  examine  the  ques- 
tion, whether  there  is  any  such  inherent  power 
in  the  office  of  a  cashier  as  is  supposed  by  the 
plaintiffs,  as  it  is  clear  that  the  Act  of  Congress 
confers  no  such  power.and  that  there  is  no  proof 
of  any  such  usage  in  the  case  even  if  it  be  ad 
mitted  that  evidence  of  usage  would  t>e  suffi- 
cient to  establish  that  theory.  Special  reference 
to  the  by- laws  of  the  Bank  is  unnecessary,  as 
it  is  not  pretended  that  they  confer  any  such 
power  upon  the  cashier,  and  there  is  not  a  par- 
ticle of  evidence  that  the  directors,  directly  or 
indirectly,  ever  gave  him  any  such  power. 

Before  attempting  to  answer  the  inquiry, 
what  are  the  usual  and  ordinary  duties  of  a 
cashier,  it  t)ecomes  necessary  to  look  somewhat 
more  closely  at  the  circumstances  which  at- 
tended the  transaction  at  the  time  the  checks 
were  certified.  None  of  the  checks  were  signed 
by  the  drawers  or  certified  by  the  cashier  in  the 
banking  house  of  the  defendants.  On  the  con- 
trary,the  cashier  left  his  own  Bank  and  went  to 
the  tnnking  house  of  the  plaintiSs,  and  there,  in 
the  presence  of  the  cashier  of  the  plaintiffs,  who 
knew  full  well  what  the  arrangement  was  be 
twecn  his  Bank  and  the  signers  of  the  checks; 
and  that,  by  virtue  of  that  arrangement,  they 
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had  a  right  to  withdraw  from  the  Bank  on  that 
day  that  amount  of  gold  and  gold  certificates; 
and  that  he  as  cashier  was  fully  authorized  t^ 
the  president  of  his  Bank  to  deliver  it  to  tlum 
on  the  terms  and  conditions  specified  in  the  ar- 
rangement. 

He  knew,  also.thathe  himself,  as  caahier,  had 
no  authorit;^  to  certify  checks;  that  the  law  of 
the  State  md  not  authorize  such  an  act;  that 
he  had  never  done  such  an  act;  that  it  had 
never  been  done  by  the  cashier  of  a  national 
bank  in  that  city;  that  the  act  of  certifying 
these  checks  had  not  l>een  done  in  the  usual 
course  of  business,  nor  in  the  presence  of  tiw 
directors  of  the  defendant  Bank,  as  he  tesdflei 
that  the  first  two  checks,  amoimting  to  $525,- 
000,  were  certified  "in  the  Bank  after  the  deliv- 
ery and  examination  of  the  certificates;"  and 
the  president  of  the  Bank,  in  his  letter  to  the 
Comptroller  of  the  Currency,  states  that  they 
were  certified  as  good  on  the  spot  by  tiie  cash- 
ier of  the  State  National  Bank. 

Known  to  the  cashier  of  the  plaintiff  Bank  is 
all  the  antecedent  circumstances  were,the  judges 
of  the  circuit  court  did  not  entertain  adoubt  that 
he  knew  full  well  that  the  gold  and  gold  certifi- 
cates were  withdrawn  for  the  benefit  of  the  draw- 
ers of  the  chectcs,  and  tliat  tlie  cashier  of  the  de- 
fendant Bank  certified  the  checks  as  a  mere  siu«- 
ty  or  guarantor.  Unmistakably,  he  knew  that 
the  funds  were  withdrawn  only  for  a  day,  for 
he  testified  that  he  was  informed  when  tlie  ar- 
rangement was  made  that  the  same  would  be 
taken  awav  on  the  last  day  of  the  month  or  tlie 
first  day  o'l  the  following  month,  and  the  pres- 
ident, in  his  interview  with  the  cashier  of  the 
defendant  Bank  the  next  day,  just  before  one 
o'clock,  opened  the  conversation  by  saying,  "I 
thought  you  were  coming  in  to  pa^  the  gold  or 
the  money  on  those  checks  early  m  the  morn- 
ing." Both  the  president  and  casiiier  of  the 
plaintiff  Bank  knew  what  that  arrangement  was, 
and  the  cashier  also  knew  all  the  circumstances 
which  attended  the  execution  of  the  checks  aad 
the  delivery  of  the  funds.  Actual  knowledge 
of  all  the  circumstances  on  the  part  of  the  cash- 
ier of  the  plaintiffs  is  fully  proved,  and  if  he 
wanted  more  information  he  knew  that  the 
means  of  knowledge  were  at  hand,  as  the  caah- 
ier of  the  State  Bank  was  therein  his  presence, 
and  that  if  he  was  not  satisfied  with  hisaoswen 
he  could  ascertain  the  whole  truth  from  the  di- 
rectors. 

Suppose  it  be  conceded,  for  the  sake  of  the 
argument,  that  the  checks  were  negotiable  in- 
struments, standing  upon  the  same  footing  as 
bills  of  exchange  and  promissory  notes,  still  the 
plaintiffs  cannot  recover  if  the  cashier  had  no 
power  to  execute  the  certificates,  as  all  the  fiCIa 
and  circumstances  were  known  to  the  costlier 
of  their  Bank.  Indorsees  of  such  negotiable  in- 
struments for  value  in  the  usual  course  of  busi- 
ness are  not  obliged  to  make  inquines,  as  was 
held  in  Goodman  v.  Simond*.  20  How.,  M7 
[61  U.  S:,  XV.,  912];  but  it  was  also  held  m 
that  case,  and  is  believed  to  be  settled  law 
everywhere,  that  an  indorsee  in  such  a  case 
must  not  willfully  shut  his  eyes  to  the  means  of 
knowledge  which  he  knows  are  at  liand  fortiie 
reason  that  such  conduct  isequi^enl  to  notice 
and  is  plenary  evidence  of  l>ad  faith.  Stagg  v. 
EUioU,  12  C.  B.  (N.  S.),  380. 

Precisely  the  same  rule  was  laid  down  by 
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Baron  Parke  in  the  case  of  May  v.  Ghapman, 
16  Mees.  AW.,  355,  and  the  sameTuIe  has  been 
applied  by  this  court  in  the  case  of  The  Lviu 
[onU,  806],  decided  at  the  last  term. 

He  knew  that  he  himself  had  no  authority  to 
do  such  an  act  as  cashier;  that  the  law  of  tJie 
State  forbade  it;  that  no  cashier  of  a  national 
bank  in  that  city  had  ever  exercised  any  such 
authority,  and  uiat  the  means  of  ascertaininK 
whether  the  cashier  of  the  defendant  Bank  had 
such  authority  were  at  hand,  and  the  rule,  un- 
der such  circumstances,  is  well  settled  that  the 
party  must  inquire  before  assuming  to  act  or 
take  the  risk  that  the  necessary  authority  exists. 

Examined  in  the  li^ht  of  the  undisputed  cir- 
cumstances, the  case  is  as  strong  for  the  defend- 
ants as  it  would  be  it  the  defect  of  authority 
had  been  apparent  on  the  face  of  the  instru- 
ments, as  it,  in  fact,  was  to  one  having  such 
knowledge.  Where  the  defect  or  infirmity  ap- 
pears on  the  face  of  the  instrument,  the  ques- 
tion whether  the  party  who  took  it  had  notice 
or  not  is  a  question  of  law,  and  must  be  deter- 
mined by  the  court  as  matter  of  construction. 
Ooodman  ▼.  Sinumdt  [»upra'\ ;  Andrewi  v.  Pond, 
13  Pet.  65;  Fbv)Ur  y.  BranUy,  U  Pet,  818; 
Broum  v.  Davit,  ST.  R.,  80. 

Unable  to  maintain  the  suit  upon  these 
grounds,  the  plaintiffs  are  forced  back  to  the 
^unds  assumed  by  their  president  in  his  first 
interview  with  the  president  of  the  defendant 
Bank,  when  he  said,  in  effect,  that  your  cash- 
ier has  certified  those  checks  and  I  want  pay- 
ment for  the  gold,  and  to  that  it  comes  at  last 
Undoubtedly,  the  cashier  of  the  defendant  Bank 
certified  the  checlis,  but  the  circumstances  show 
tliat  the  cashier  of  the  plaintiff  Bank  must  have 
known  that  he  did  so  without  the  knowledge 
of  the  directors,  and  if  the  cashier  of  the  de- 
fendant Bank  had  no  authority,  and  the  cashier 
of  the  plaintiff  Bank  knew  it,  it  is  clear  to  a 
demonstration  tiiat  the  defendant  Bank  is  not 
liable.  Circumstances,  tdtogether  inconclusive 
if  separately  considered,  may,  by  their  number 
and  joint  operation,  especially  when  corrob- 
orated by  moral  coincidences,  be  sufficient  to 
constitute  the  most  convincing  and  conclusive 
proof.  Caitle  v.  BuUard,  28  How.,  187  [64  U. 
B.,  XVI.,  429]. 

Repeated  decisions  of  this  court  have  deter- 
mined the  question  that  the  power  to  certify 
the  checks  of  third  persons  in  behalf  of  the  cor- 
poration is  not  inherent  in  the  office  of  the 
cashier  of  a  bank,  and  also  that  the  exercise  of 
such  a  power  is  not  within  the  scope  of  his 
usual  and  ordinary  duties. 

Cashiers  of  a  bank  are  held  out  to  the  pub- 
lic as  having  authority  to  act  according  to  the 
general  usage,  practice  and  course  of  business 
conducted  by  the  bank,  and  their  acts  with- 
in the  scope  of  such  usage,  practice  and 
,  course  of  business,  will,  in  general,  bind  the 
bank  in  favor  of  tliird  peiaons  possessing  no 
other  knowledge.  Minor  v.  Meehanics'  Bk.,  1 
Pel.,  70. 

So  where  a  contract  was  made  by  the  presi- 
dent and  cashier  of  a  bank  with  the  indorser  of 
a  promissorv  note  due  to  the  bank,  that  he 
should  be  discharged  in  a  certain  event,  this 
court  held  that  it  was  not  a  part  of  their  duty 
to  make  such  a  contract,  and  tliat  they  had  no 
power  to  bind  the  bank  except  in  the  perform- 
ance of  their  ordinary  duties,  which  was  a 
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much  stronger  case  than  the  one  before  the 
court,  as  the  president  of  the  bank  joined  with 
the  cashier  in  maidng  the  contract  U.  8.  Bk. 
V.  i)unn.  6Pet,  69. 

His  ordinary  duties  are  quite  extensive,  but 
it  is  settled  law  in  this  court  tliat  they  do  not 
comprehend  the  making  of  a  contract  which 
invMves  the  payment  of  money,  without  an  ex- 
press authority  from  the  directors,  unless  it  be 
such  as  relates  to  the  usual  and  customary  trans- 
actions of  the  bank.  U.  8.  v.  Bk.  of  dMumbus, 
ai  How.,  864  [62  U,  8.,  XVI.,  18S]. 

Authority  to  certify  the  checks  in  this  caw, 
except  what  is  supposed  to  be  implied,  is  not 

eretended;  and  if  it  were  the  theory  could  not 
B  supported  for  a  moment,  as  there  is  no  such 
evidence  reported  and  none  such  was  intro- 
duced. 

Recurring  to  the  two  principal  checks  it  will 
be  seen  that  the  plaintiff  Bank  or  their  cashier, 
which  is  the  same  thing,  is  the  payee,  and  in- 
asmuch as  the  same  were  certified  in  the  pres- 
ence of  the  cashier  of  the  plaintiffs,  who  tuiew 
all  the  circumstances,  the  suggestion  that  they 
are  innocent  holders  as  against  the  defendants 
cannot  be  supported.  If  a  bank  may  be  held 
liable  in  any  case  upon  a  certificate  of  their 
cashier  that  a  check  is  good  when  they  have  no 
funds  of  the  drarwer,  it  is  not  because  the  cashier 
is  deemed  authorized  to  make  such  a  certificate, 
but  because  the  bank  is  bound  by  his  rep- 
resentation, notwithstanding  it  is  faise  and  un- 
authorized. F.  dk  M.  Bank  v.  B.  <t  B.  Bk.,  16 
N.  Y.,  181. 

Substantially  theaame  concession  is  also  made 
in  the  case  of  If.  Biv.  Bk.  v.  Aifmar,  8  HUl, 
266,  and  in  F.  <t  M.  Bk.  v.  B.  £  D.  Bk.,  14 
N.  T.,  631.  Lit»  concession  is  also  made  in 
the  case  of  R.  B.  Co.  v.  8ehuyUr,  84  N.  Y., 
72.  Evidently  the  case  of  Tin  Meeh.  Bkv.  B. 
B.,  18  N.  Y.,  616,  makes  the  same  conceedon, 
even  if  it  does  not  f  ull^  sustain  the  English 
doctrine  as  exemplified  in  the  leading  case  of 
Grant  v.  Norwty,  10  C.  B.,  686,  which,  ki  the 
judgment  of  the  circuit  court,  contains  the  true 
rule.  Kirk  v.  BeU,  12  Eng.  L.  &  E.,  889; 
OoUman  v.  BieliM,  29  Eng.  L.  <&  E. ,  829. 

Much  vacillation  is  exhibited  in  the  decisions 
of  the  Kew  York  courts  upon  this  subject,  but 
they  agree  at  present  tliat  the  certificate  of  the 
cashier  or  teller,  as  the  case  may  be,  if  regular 
in  form,  and  unattended  with  any  special  cir- 
cumstances, amounts  to  a  representation  that 
the  drawer  of  the  check  has  funds  in  the  bank  to 
meet  the  same,  and  that  the  certificate  unex- 
plained binds  the  bank  whether  accurate  or  er- 
roneous, but  that  no  such  consequences  will  fol- 
low if  there  is  anything  on  the  face  of  the  instru- 
ment to  show  the  contrary,  or  if  the  payee  or 
holder  knew  that  the  authority  of  (he  cashier  to 
make  the  certificate  depended  upon  the  existence 
of  funds  in  the  bank  to  meet  the  liability,  and 
that  the  bank  had  none  such  at  the  time,  and 
that  the  payee  or  party  presenting  the  check 
knew  that  fact.  Clarke  Nat.  Bk.  v.  Bk.  of  Al- 
bion, 62  Barb.,  696;  Bank  v.  Wethtrald,  36  N. 
Y.,  887;  Meade  v.  Mereh.  Bk.,XN.  Y.,  145. 

Caref uUy  examined  it  will  be  found  that  in 
every  one  of  the  cases  decided  by  the  courts  of 
that  State  where  the  more  stringent  rule  is  ap- 
plied the  check  was  presented  at  the  Bank  In 
the  usual  course  of  business,  and  that  the  Act 
of  the  cashier  in  malung  the  certificate  did  in 
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fact  amount  to  an  actual  representation  that  the 
Bank  held  the  funds  of  the  drawer  to  meet  the 
demand. 

Some  of  those  decisions  are,  doubtless,  incon- 
sistent with  the  decisions  of  this  court  and  with 
the  English  decisions  and  those  of  the  Supreme 
Court  of  Massachusetts  upon  the  same  subject; 
but  there  is  not  one  of  them,  if  the  facts  of  the 
case  before  the  court  are  properly  examined 
and  understood,  which  will  sustam  the  claim 
of  the  plaintiffs. 

Beyond  all  question  the  cashier  of  the  plaint- 
iff Bank  represented  his  Bank,  he  was  an  agent 
with  full  authority,  and  what  he  knew  in  re- 
spect to  the  transaction  in  question  must  be  re- 
garded as  known  to  his  Bank.  Viewed  in  the 
fight  of  the  circumstances,  it  is  clear  that  he  did 
not  receive  the  certificates  as  a  representation 
that  funds  to  that  amount  were  in  the  State 
National  Bank  to  meet  the  checks.  He  knew 
that  the  fact  was  not  so,  as  the  drawers  were 
the  customers  of  his  own  Bank,  and  the  case 
does  not  show  a  single  instance  in  which  they 
ever  had  any  dealings  with  the  defendant  Bank. 
Instead  of  that  he  regarded  the  acts  of  the  cer- 
tifying cashier  as  constituting  the  defendant 
Bank  a  surety  of  the  drawers  of  the  checks  to 
his  Bank,  and  the  conduct  of  the  president  the 
next  day  in  first  arraigning  the  signer  of  the 
certificates  before  he  presented  the  checks  to 
the  president  of  the  defendant  Bank  strongly 
confirms  that  view  of  the  evidence. 

Agents,  held  out  as  such  by  their  principals 
for  certain  defined  purposes,  well  known  to  the 
public,  cannot  bind  their  principals  by  any  acts 
done  outside  of  the  scope  of  their  authority,  as 
defined  by  the  well  known  purposes  of  their 
agency.  Masters  of  vessels  are  authorized  to 
sign  bills  of  lading,  and  the  instruments,  when 
duly  executed  In  the  usual  course  of  business, 
bind  the  owners  of  the  vessel  if  the  goods  were 
laden  on  board,  or  were  actually  delivered  into 
the  custody  of  the  master;  but  it  is  well  settled 
law  that  the  owners  are  not  liable  if  the  party 
to  whom  the  bill  of  lading  was  given  had  no 

floods  or  the  goods  described  in  the  bill  of  lad- 
ng  were  never  put  on  board  nor  delivered  into 
the  custody  of  the  master.  7%e  Freenum,  18 
How.,  187  [69  U.  8.,  XV.,  348].  Like  princi- 
ples are  applied  in  all  cases  where  the  authority 
of  the  agent  is  limited  and  the  limitations,  as 
defined  by  the  purposes  of  the  agency,  are  well 
known  to  the  public.  Muitey  v.  Beecher,  3 
Cush.,  611;  Lowam.  v.  Winehegter,  8  Allen, 
109;  BtnoU  v.  Conway,  10  Allen,  628;  QrarU 
V.  Ifonoay,  10  C.  B.,  666;  Stagg  ▼.  ElUoU, 
12  C.  B.  iN.  S.),  878;  Bubberrty  v.  Ward,  8 
Exch.,  880;  Alexandar  v.  Mackenzie,  6  C.  B.. 
766. 

Persons  dealing  with  an  agent,  knowing  that 
he  acts  only  by  virtue  of  a  delegated  power, 
must,  at  their  peril,  see  in  each  case  that  the 
paper  on  which  they  rely  "comes  within  the 
power  under  which  the  agent  acts."  The 
Floyd  Acceptances  \ante,  167]. 

Where  the  plaintiff  in  the  suit  is  the  payee 
of  the  instrument,  the  correctness  of  that  rule 
cannot  be  questioned,  and  this  court  decided 
in  that  case  that  the  same  rule  applies  to  every 
subsequent  taker  of  the  paper,  adding,  what  is 
certainly  correct,  where  the  suit,  as  in  this  case, 
is  in  the  name  of  the  payee,  "that  the  protec- 
tion which  commercial  usage  throws  around 
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negotiable  paper  cannot  be  used  to  establish  the 
authority  by  which  it  was  originally  issued." 

Cashiers  are  forbidden  by  the  express  dedsim 
of  this  court  from  making  contracts  on  behalf 
of  their  banks  not  within  the  scope  of  their 
usual  and  ordinary  powers,  involving  the  pay- 
ment of  money,  without  an  express  &legraon 
of  authority  from  the  directors.  U.  8.  v.  Bk., 
21  How.,  864  [62  U.  8..  XVI..  188]. 

Checks  signed  at  the  clearing-house  and  con- 
tracts for  the  purcliase  and  sale  of  New  York 
funds  are  authorized  by  the  directors,  and  are 
sanctioned  by  usage,  but  cashiers  have  no  such 
authority  to  certify  checks  for  third  persons, 
which  was  well  known  to  the  cashier  of  the 
plaintiff  Bank. 

Associations  organized  under  the  Act  of 
Congress  to  carry  on  the  busineas  of  hanking 
are  required  by  the  express  words  of  the  KA 
to  transact  their  usual  business  at  an  office  or 
Imnking  house,  located  in  the  place  specified  in 
their  organization  certificate,  and  no  individual 
officer  ought  to  be  allowed  to  leave  his  B«uik 
and  go  elsewhere  to  make  large  contracts  with- 
out the  instruction  of  the  directors.  Unless  his 
power  in  that  behalf  is  limited  to  the  established 
place  of  business  he  may  go  wherever  he  pleases 
for  that  purpose,  and  if  he  certifies  checks  any- 
where within  the  four  seas  of  our  continent, 
the  Bank  is  bound  by  his  contracts.  Stock- 
holders and  depositors  should  take  warning  if 
such  is  the  law,  as  the  national  banks  are  liable 
at  any  moment  to  be  overwhelmed  with  pecun- 
iary obligations,  and  involved  in  utter  ruin. 

For  these  reasons,  I  dissent  from  the  judg- 
ment of  the  court  in  this  case,  and  I  am  author- 
ized to  say  that  Mr.  Jiutice  Daris  also  dissents, 
and  concurs  in  this  opinion. 

Cited— 18  Wall.,  ISO;  93  U.  S.,  SSK;  M  U.  B.,28t,  aiS; 
S6  U.S.,  443;  96  TT.  8.,  34,  «M.  7W;  97  U.S.,S78,SN; 
99  C.  8.,  866,  678.  «8S ;  100  C.  8.,  708 ;  101  D.  8.,  18,  Ul, 
188,  361 ;  103  U.  B.,  266 :  9  Bank.  Bee.,  80 ;  1  BolmM, 
211,  405-4IS!;  7  Bigs.,  195;  4  Cliff.,  8W:  II  Am.  Bep., 
679,  709  (62  N.  Y.,  114.  360K  17  Am.  Rep..  312  (HN. 
Y..  W,  17  Am.  Hep.,  555  (89  Md.,  M):  I«  Am.  Bep.. 
187  (80  N.  Y.,  291);  21  Am.  Kep.,  614  (M  N.  Y.,  W»;a 
Am.  Uep.,  133  (67  N.  Y.,  458);  84  Am.  Kep-.  308, 611. 
613  (69  Meisk,  211);  24  Am.  Rep.,  Oil,  613  CM  Mich.. 
498) :  29  Am.  Rep.,  384  (7  Neb.,  201) ;  41  Am.  Kep..  «»1 
(18  W.  Va.,  212). 


B.  F.  MESSENGER,  E.  J.  MESSENGER 

AND  JAMES  MAY.  Par*,  in  Err.. 

e. 

CHARLES  MASON. 

(See  S.  C,  10  Wall.,  WtSil.) 

Constitutional  objection — ^atuU  of  a  terr&ery— 
review  of  stale  judgment*. 

Where  the  constitutional  objection  taken  In  i 
state  court  is  too  general  under  the  2SUi  sectloo  af 
the  Judiciary  tlct,  It  cannot  be  uoUoed  io  this 
court. 

NoTK.  -Jurtodictton  o/  17.  S.  Supreme  Court  vAgre 
faierai  question  arises,  iir  where  is  Orawn  in  giusttm 
statute,  treatu  or  ConstitutUm  nf  U.  S.  See  nok  to 
Matthews  V.  Zane,  8  U.  8.  (4  Cranchi,  382;  nnte  to 
Martin  v.  Hunter,  14  U.  8.  (1  Wheat.),  804 ;  and  tuU 
to  Williams  v.  Norrig,  25  0.  8.  (12  Wheat.),  Ui. 

It  is  fur  state  courts  tu  coiutrtie  tAeir  own  atolitU*. 
Supreme  Court  wiU  not  review  their  deettioHs  enxjA 
when  gpeciaUy  authorixed  bu  statute.  See  tut*  to 
Com.  Bk.  V.  Buckln«rbam,  46  V.  S.  (5  How.).  317: 
and  note  to  Jackson  r.  Lamphlre,  28  U.  8.  (S  FMJ.; 
280. 
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This  section  makes  no  proviBiun  for  there-exam- 
ination of  a  JudirmeDt  in  a  state  court,  which  up- 
holds the  validity  of  a  statute  of  a  Territory  in 
contravention  of  the  Constltullon. 

It  applies  only  to  the  case  where  Is  drawn  in 
question  the  validity  of  a  Statute  of,  or  authority 
exercised  under,  any  State. 

IMr,  JvmtUse  Milleb  took  no  part  in  the  decision, 
bavlnff  been  counsel  In  the  case.] 

[No.  149.] 
Argued  Jan.  gO,  1871.    Decided  Jan.  SO,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Stale 
of  Iowa. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 
Mr.  3.  A.  wIUb,  for  plaintiffs  in  error. 
Mr.  Charles  Maaon,  in  person,  for  de- 
fendant in  error. 

Mr.  Juttiee  Nelson  delivered  the  opinion 
of  the  court: 

This  is  a  motion  to  dismiss  the  writ  of  error. 

The  suit  was  brought  by  Mason,  the  defend- 
ant in  error,  in  the  District  Court  of  the  County 
of  Van  Buren,  in  the  State  of  Iowa,  to  recover 
the  possession  of  some  lots  of  land  in  what  is 
known  as  the  "Half  Breed  Tract,"  lying  be- 
tween the  Rivers  Des  Moines  and  Mississippi. 
The  plaintiff  relied,  among  other  evidences  of 
title,  upon  a  judgment  In  partition  of  the 
tract,  rendered  in  the  District  Court  of  the 
Territory  of  Iowa,  in  April,  1841,  in  pursuance 
of  a  law  of  said  Territory. 

The  defendants  objected  to  the  admission  of 
the  record  of  judgment,  on  the  ground  that  the 
law  under  which  the  proceecungs  were  had 
was  unconstitutional  and  void. 

The  objection  was  overruled  the  record  ad- 
mitted and  a  verdict  and  judgment  rendered 
for  the  plaintiff.  On  an  appeal  to  the  Supreme 
Court  of  the  Territory  by  the  defendant,  the 
judgment  was  affirmed ;  and  the  case  is  now 
here  under  the  25th  section  of  the  Judiciary  Act. 

It  is  insisted  on  the  part  of  the  defendant  in 
error,  that  an  examination  of  the  record  will 
show  that  there  is  no  federal  question  in  the 
case  of  which  this  court  can  take  cognizance. 

In  the  case  of  MaacuieU  v.  N&uMd,  18  How., 
611  (69  U.  8.,  XV.,  606),  it  was  held  the  ob- 
jection that  "  the  charge  of  the  court,  the  ver- 
dict of  the  jury,  and  we  judgment  below  are 
each  against,  and  in  conflict  with  the  Constitu- 
tion and  laws  of  the  United  States,"  was  not 
sufficiently  specific  to  raise  a  question  within 
the  provisions  of  this  section.  The  Chief  Jv^- 
tiee,  in  delivering  the  opinion  of  the  court,  ob- 
serves, that  "  The  clause  in  the  Constitution 
and  the  law  of  Congress  should  have  been 
specified  by  the  plaintiffs  in  error  in  the  state 
court,  in  order  that  this  court  might  see  what 
was  tiie  right  claimed  by  them,  and  whether 
it  was  denied  by  the  decision  of  the  state 
court."  This  court  had  previously  held,  in 
LawUr  v.  Walker,  14  How.,  149,  that  the  state- 
ment in  a  certificate  of  the  state  court  that 
there  was  drawn  in  question  the  validity  of 
statutes  of  Ohio,  without  saying  what  sta|.utes, 
was  too  indefinite,  and  that  the  statutes  com- 
plained of  in  the  case  should  have  been  speci- 
fied. These  decisions  were  re-afilrmed  in  Uoyt 
V.  Sheldon,  1  Black,  618  (66  U.  8..  XVII., 
65).  It  is  quite  clear,  upon  these  authorities, 
that  the  constitutional  objection  taken  in  the 
SeelOWAix. 


present  case  is  too  general  to  be  noticed  on  a 
writ  of  error  under  this  26th  section. 

As  to  the  effect  of  the  certificate,  see  Cotm 
mereial  Bank  v.  Buckingham,  6  How.,  817; 
Lawler  v.  Walker  (*upra),  and  Porter  v.  Pbleg, 
84  How.,  415  [65  U.  8.,  XVI.,  740]. 

One  difficulty  in  bringing  the  case  within 
this  25th  section  is,  that  it  makes  no  provision 
for  the  re-examination  of  a  judgment  in  a  state 
court  which  upholds  the  validity  of  a  statute 
of  a  Territory  in  contravention  of  the  Constitu- 
tion. It  applies  only  to  the  case  where  is 
drawn  in  question  the  validity  of  a  statute  of 
or  authority  exercised  under  any  State.  The 
circumstance,  therefore,  that  the  court  ImIow 
held  the  statute  of  the  Territory  providing  for 
partition  of  lands  among  tenants  in  common, 
valid,  is  of  do  importance  in  the  case.  Scott  v. 
Jonei,  5  How.,  375. 

It  has  been  urged  on  the  argument,  however, 
in  view  of  the  certificate  of  the  court,  that  a 
right  set  up  under  the  Ordinance  of  1787,  by 
the  defendants  at  the  trial,  had  been  denied 
them,  and  that  the  construction  of  a  law  of 
Congress  had  thus  been  drawn  in  question. 

The  Territory  of  Iowa  was  not  a  part  of  that 
to  which  this  Ordinance  applied.  It  was  a  part 
of  the  Louisiana  purchase.  Its  organic  law, 
however,  did  incorporate  into  its  system  of 
laws,  indirectly,  man^  of  the  provisions  of  the 
Ordinance,  by  extending  to  its  inhabitants  the 
rights  and  privileges  theretofore  secured  to  the 
Territory  of  Wisconsin  by  its  organic  law, 
among  which  were  those  found  in  the  Ordi- 
nance, but  the  same  section  that  conferred 
these  rights  and  privileges  upon  the  Territory 
of  Iowa  provided  that  they  should  be  subject 
to  l>e  altered,  modified  or  repealed  by  the  gov- 
ernor and  legislative  assembly  of  the  said  Ter- 
ritory. If,  therefore,  anything  is  found  in  this 
Act  of  partition  in  conflict  with  these  provisions, 
to  that  extent  they  must  be  regarded  as  altered 
or  modified,  which  affords  a  complete  answer 
to  the  ground  relied  upon  under  the  Ordinance. 
5  Stat,  at  L.,  239,  sec.  12. 

Motion  granted. 

cated-21  Wall.,  649. 


THE  LIVERPOOL  AND  LONDON  LIFE 
AND  FIRE  INSURANCE  COMPANY, 
Plff.  in  Err. 

V. 

HENRY  K.  OLIVER,  Treasurer  and  Receiver 
Gen'l  of  the  COMMONWEALTH  OF  MAS- 
SACHUSETTS. 

(See  S.  C,  10  Wall..  fi6»-57TJ 

Iniuranee  business,  not  commerce — corporation 
Ttot  a  citizen — corporation  cannot  do  business 
in  another  State  except  by  conmni  of  State — 
taa  on  foreign  companies. 

The  business  of  insurance  Is  not  commerce;  and 
the  corporation  of  one  State,  having  an  agency  by 
which  It  conducted  that  business  In  another  State, 
is  not  en^aKed  In  commerce  between  the  States. 

A  corporation  Is  not  a  citizen  within  the  meaning 
of  that  clause  of  the  Constitution  which  declares 
that  the  citizens  of  each  State  shall  be  entitled  to 
all  the  privileges  and  Immunities  uf  citizens  In  the 
several  States. 

NoTB.— Pimwrs  of  a  corporation  beyond  the  terri- 
UfrUU  Umit4i of  the  meereignty  which  created  U.  See 
tiote  to  Uunyan  v.  Coster,  30  U.  S.  (14  Pet),  132. 
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A  con>oraUon  created  by  a  State  can  exercise 
none  of  the  functions  or  privileges  conferred  by  its 
charter  In  any  other  State  of  the  Dnlon,  except  by 
Jta  comity  and  consent. 

The  Liverpool  and  London  Life  and  Fire  Insur- 
ance Co.  is  a  Corporation,  as  the  law  of  oorpora- 
tlons  is  understood  la  this  country,  notwithstand- 
ing that  several  Acts  of  Parliament  declare  that  it 
shall  not  be  held  to  oonstitute  the  body  a  corpora- 
tion. 

The  law  of  Massachusetts,  which  permits  it  to  ex- 
ercise its  corporate  functions  in  that  State,  only  on 
the  oondltlon  of  payment  of  a  specillo  tax,  is  no  vi- 
olation of  the  Federal  ConatltuUon,  or  of  any  trea^ 
protected  by  said  Constitution. 
[No.  64.J 
Argwd  Jan.  11, 1871.        Decided  Feb.  6, 1871. 

IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  Commonwealth  of  Massachusetts. 

The  bill  in  this  case  was  filed  by  the  de- 
fendant in  error,  in  the  Supseme  Judicial 
Court  of  Massachusetts,  for  an  injunction 
against  the  transaction  of  insurance  ousiness 
by  the  respondent  until  the  payment  of  certain 
taxes. 

A  decree  having  been  entered  by  said  court 
in  favor  of  the  complainant,  the  respondent 
sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

J£e»»n.  B.  R.  Cartia  and  J.  G.  Abbott, 
for  plaintiff  in  error: 

The  defendant  is  not,  by  the  laws  of  Great 
Britain,  a  Corporation. 

Lindl.  Part.,  2,  3,  4,  6,  1166;  Words.  Joint 
Stock  Cos. ,  232,  41 ,  275 ;  Harrison  v.  Timmini,  4 
K.&WeW,5\0;Bartlettv.Pentland,lB.&Ad., 
704;  Van  Sandau  v.  Moore,  1  Russ. ,  441 ;  Gapt!» 
Exr'»  case,  2  DeOez.  M.  &  O.,  662;  Mayhew't 
case.  6  DeOez,,  M.  &  O.,  837;  Blakeley't  case, 
18  Beav.,  188;  Bumes  v.  PenneU,  2  H.  of  L. 
Gas.,  622. 

The  Association  falls  entirely  short  of  being 
a  Corporation,  as  usually  defined  and  under- 
stood. 

Dartmouth  College  ▼.  Woodward,  4  Wheat., 
686;  Bk.  V.  BiUingt,  4  Pet.,  662. 

Where  a  corporatloo  is  so  established  by  im- 
plication, the  legislative  intention  to  confer  a 
corporate  existence  must  be  certain  and  plain. 

SUbbiney.  Jenningt,  10  Pick.,  189;  School 
Dittriet  v.  Wood,  18  Mass..  197;  Med.  In»t.  v. 
Patterion,  1  Den.,  61 ;  S.  G,  5  Den.,  618;  My- 
er*  r.  Irvin,  2  Serg.  &  R.,  368;  Ang.  Corp.,  sec. 
79. 

The  merchants  and  traders  of  each  nation 
respectively,  shall  enjoy  the  most  complete 
protection  and  security  for  their  commerce. 

Convention  between  the  United  States  and 
Qreat  Britain,  of  July  8,  1815;  7  U.  S.  Stat, 
at  L.,  228.  Volume  of  Treaties.  The  above 
Con.  indefinitely  extended.  8  U.  8.  Stat,  at 
L.,  861,  Volume  of  Treaties. 

The  rule  of  construction  of  that  Treaty 
must  be  to  deal  with  it  lil>erally,  so  that  under 
it,  the  freest  and  largest  intercourse  may  take 
place  between  the  two  countries. 

Chief  JusUee  Marshall  says:  "Commerce  un- 
doubtedly is  traffic,  but  it  is  something  more; 
it  is  intercourse.'' 

Gibbons  v  Ogden,  9  Wheat.,  189;  see.  also, 
Cooleyy.  Port  Wardene,  12  How.,  299;  Sinnot 
V.  Darenport,  22  How.,  244  [68  U.  S.,  XVI., 
2481;  Altney  v.  Gal.,  24  How.,  169  [65  U.  S., 
XVI.,  644];  Smith  r.  Turner,  7  How..  a8»- 
418. 
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But,  whatever  may  be  the  power  of  the 
State  to  impose  a  tax  upon  subjects  of  Onat  Brit- 
ain greater  than  that  impoaed  on  it*  own  citi- 
zens, when  doing  the  same  buaineaB,  no  soeh 
tax  can  be  imposed  on  dtizens  of  another 
State. 

Hero  no  tax  is  nMwiwcd  on  citizens  of  Massa- 
chusetts carrying  on  the  business  of  insuiance, 
while  citizens  of  New  York  are  taxed  four  per 
cent,  on  the  whole  amount  of  their  piemioma. 

If  a  single  citizen  of  New  York  has  the  ri^ 
to  carry  on  the  business  of  insurance  in  Muhs- 
chusetts,  then  two  or  any  lar^  number  liave 
the  same  right;  nor  is  the  right  lost  becaoie 
subjects  of  Qreat  Britain  join  with  tliem. 

Under  the  2d  section  of  Article  IV-  of  the 
Constitution,  the  citizens  of  each  State  are  en- 
titled to  all  the  privileges  and  Immunities  of 
citizens  in  all  tite  other  States. 

No  citizen  of  one  State  can,  with  tlie  slightest 
truth,  be  said  to  possess  and  enj^  all  the  im- 
munities of  a  cit&en  of  another  State,  if  lie  is 
exposed  to  a  tax,  when  a  citizen  of  the  oUier 
State  is  not. 

Story,  Const,  sees.  1805, 1806;  2  Kent.  Com. 
91;  Om^Y.  OoryOl,  4  Wash.  (C.  C).  371; 
aeott  T.  aan^erd,  19  How.,  398  (60  U.S.  XV., 


It  has  been  held  to  meet  one  of  the  greatest 
necessities  for  adoption  of  the  Federal  Consti- 
tution, that  in  any  State,  every  citizen  of  every 
other  State  shall  possess  the  same  rights,  priv- 
ileges and  immunities  possessed  b^  the  citizens 
of  that  State,  and  tliat  no  discriimnating  Iqps- 
lation  should  be  permitted  in  one  State  against 
the  citizens  of  any  other  State. 

Lemmon  v.  People,  20  N.  Y.,  608;  Froil  v. 
Britbin,  19  Wend.,  11;  Soger*  v.  Bogen,  1 
Paige,  184;  Conner  v.  EOiott,  18  How..  591  (» 
U.  S.  XV.,  497);  Sedg.  Const,  600. 

Mr.  Charles  AUen.  At^Oen.  of  MatMh 
chusetts,  for  defendant  in  error: 

There  is  no  quality  wliatever  which  distin- 
guislies  a  full  corporation  in  Massachusetts, 
which  the  present  Company  lacks.  On  the 
other  hand,  ft  possesses  varions  qualities  which 
no  partnerdiip  in  Massachusetts  can  poasibly 
have. 

Thomat  V.  DaJdn,  22  Wmd.,  108;  see,  W»- 
ner  v.  Beert,  28  Wend. ,  122;  People  r.  Atmman 
of  Watertown,  1  Hill,  616;  aupertiton  of  Si*- 

fara  v.  People,  7  Hill,  604;  De  Bote  t.  liople.  1 
)en.,  9. 

If,  therefore,  tliis  Company,  in  strictness  of 
speech,  is  only  a  guaii  Corporation,  neverthe- 
less quasi  corporations  are  a  kind  of  txxly 
recognized  by  law  as  deriving  corporate  privi- 
leges, either  from  legislative  granl^  or  by  pte- 
scription  or  usage. 

Xettf  Court  v.  Coroner,  2  Wall.,  608  (69  U. 
S.  XVIL,  862);  2  Kent,  Com.  278,  and  notes. 

If  the  plaintiff  in  error  is  a  foreign  Oorpo- 
ration.there  is  no  doubt  at  all  Uiat  the  Common- 
wealth of  Massachusetts  may  impose  such 
conditions  as  mav  be  thought  expedient,  upon 
their  privilege  of  doing  business  in  Maaaacho- 
setts. 

The  Legislature  may  exclude  them  from  the 
State  altogether,  or  it  may  allow  them  to  come 
in  upon  such  terms  as  it  sees  fit. 

Atty-Oen.  v.  Mining  Co.,  99  Mass.,  163;  PMl 
V.  Va.  {ante,  867). 

If  the  plaintiff  in  error  is  not  a  Corporation, 
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it  must  at  least  be  considered  as  an  Association, 
consisting  of  many  members,  and  endowed 
with  certain  corporate  privilege  But  even  in 
tbat  case  the  argument  against  it  is  very  nearly 
as  strong. 

When  an  individual  becomes  a  member  of 
a  business  association,  he  does  not  therebv  raise 
the  association  to  Ids  own  level,  nor  conller  up- 
on it  the  privileges  and  immunities  to  wldch  he 
as  an  individual  mav  be  entitled;  but,  on  the 
contrary,  his  indiviaual  existence  ia  merged  in 
the  association,  and  by  becoming  a  member 
thereof  he  must  consent  to  stiare  its  biu^ens, 
duties  and  disabilities. 

Illustratious  which  furnish  a  close  analogy 
to  this  doctrine  are  numerous. 

The  State  cannot  be  sued  and  cannot  he  taxed. 
But  the  fact  that  the  State  owns  shares  in  a 
corporation  will  not  exempt  the  (Corporation 
from  liability  to  he  sued  and  to  be  taxed.  The 
smallest  town  may  tax,  and  the  humblest  citi- 
zen or  alien  may  sue  the  corporation  in  which 
the  State  is  a  stockholder.  Nay,  even  though 
the  State  should  become  the  owner  of  every 
share  in  a  corporation,  and  so  lukve  the  entire 
beneficial  interest  therein,  it  has  been  held  by 
a  sound  and  wise  decision,  that  the  same  doc- 
trine applies. 

Bk.  of  a.  C.  V.  (?tJi»,  8  McCord,  877;  see, 
also,  Bk.  of  U.  8.  v.  PlanUr$'  Bk.,  9  Wheat., 
907;  Twmpikev.  Wallace,  2  WatU,  816;  Ang. 
&  Ames, Corp.,  sec.  8?. 

The  privileges  and  immunities  which  are 
contemplated  by  the  Constitution  are  those 
'which  are  fundamental ;  as,  for  instance,  the 
rif  ht  of  going  into  any  Stale  for  the  purpose 
ol  residing  therein ;  the  right  of  taking  up  one's 
residence  therein  and  becoming  a  citizen;  the 
right  of  free  entrance,  exit  and  passage  through ; 
the  protection  of  the  laws  affecting  personal 
liberty. 

See  Garfield  v.  Cm-yeU.  4  Wash  (C.  C),  881; 
Bennett  v.  Bogg*.  Bald.,  60;  Urnith  v.  Md.,  18 
How.,  71  (59  U.  8.,  XV.,  269);  Dunham  v. 
Lamphen,  8  Oray,  276;  Pavl  v.  Va.  (mpra). 

The  right  of  entering  a  State  and  remaining 
there  for  the  purpose  of  carrying  on  a  perma- 
nent business  with  a  view  to  profit,  and  thus 
of  gaining  all  the  benefits  of  citizenship,  with- 
out also  submitting  to  the  corresponding  duties 
and  liabilities,  cannot,  by  any  just  construc- 
tion, be  included  in  this  provision  of  the  Con- 
stitution. 

Legislation  like  that  here  in  controversy  has 
been  upheld  in  New  York  and  New  Jersey. 

See.  Fire  Department  v.  Noble,  3  E.  D.  Smith, 
440;  Totem  v.  Wright,  3  Zabr.,  440. 

That  they,  as  subjects  of  Qreat  Britain,  have 
certain  rights  under  the  Treaty  which  this  law 
infringes  upon,  seems  to  be  wholly  disposed  of 
by  the  recent  decision  of  Paiil  v.  Va.  (supra). 
The  business  of  insurance  is  not  trade  or  com- 
merce, within  the  meaning  of  the  Treaty. 

Mr.  JutOee  Miller  delivered  the  opinion  of 
the  court: 

The  State  of  Massachusetts  claiming  of  the 
plidntiff  in  error  a  tax  of  four  per  cent,  on  the 

Sremiums  received  in  the  course  of  its  business 
1  that  Slate,  obtained  a  decree  in  her  courts 
enjoining  the  Company  from  further  prosecu- 
tion of  its  business,  unlil  the  taxes  found  to  be 
due  were  paid.  The  law  of  Massachusetts  under 
tieelOWAhL. 


wldch  this  tax  was  assessed,  enacts  that  "Each 
fire,  marine  and  fire  and  marine,  insurance  com- 
pany incorporated  or  associated  under  the  laws 
of  any  government  or  State  other  than  one  of 
the  United  States,  shall  annually  pay  to^he 
.Treasurer  of  the  Commonwealth  a  tax  of  four 
per  cent,  upon  all  premiums  charged  or  received 
on  contracts  made  in  this  Commonwealth  for 
insurance  of  property." 

The  case  is  brought  to  this  court  on  the  ground 
that  in  its  applicauon  to  the  plaintiff  in  error, 
the  Stalute  of  Massachusetts  is  in  conflict  with 
the  provision  of  the  Constitution  which  confers 
on  Congress  the  right  to  regulate  commerce 
with  foreign  nations  and  among  the  States,  and 
with  that  which  secures  to  the  citizens  of  each 
State  all  the  privileares  and  immunities  of  citi- 
zens in  the  several  States. 

Assuming  that  the  plaintiff  in  error  is  not  a 
Corporation,  but  is  a  partnership  or  Association 
of  individuals,  some  of  which  are  subjects  of 
Oreat  Britain,  and  others  citizens  of  the  State 
of  New  York,  it  is  argued  that  the  rights  of  the 
former  are  protected  by  the  Treaty  between  the 
United  States  and  Great  Britain,  and  the  rights 
of  the  latter  by  section  2,  article  4,  of  the  Fed- 
eral Constitution  above  referred  to. 

Tbe  case  of  PatU  v.  Va.  [ante,  857]  decided 
that  the  business  of  insurance,  as  ordinarily  con- 
ducted, was  not  commerce,  and  that  a  corpo- 
ration of  one  Slate,  having  an  agency  by  which 
it  conducted  the  business  in  another  State,  was 
not  engag^  in  commerce  between  the  States. 

It  was  also  held  in  that  case  that  a  corpora- 
tion was  not  a  citizen  within  the  meaning  of 
that  clause  of  the  Constitution  which  declares 
that  the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
in  tbe  several  States,  and  that  a  corporation 
created  by  a  State  could  exercise  none  of  the 
functions  or  privileges  conferred  by  its  charter 
in  any  other  State  of  the  Union,  except  by  the 
comity  and  consent  of  the  latter. 

These  propositions  dispose  of  the  case  before 
us,  if  plamtin  is  a  foreign  Corporation,  and  was, 
as  such,  conducting  business  in  the  State  of 
Massachusetts,  and  we  proceed  to  inquire  into 
its  character  in  this  regard. 

The  institution  now  known  as  the  Liverpool 
and  London  Life  and  Fire  Insurance  Company, 
doing  an  immense  business  in  England  and  m 
this  country,  was  first  organized  at  Liverpool 
by  what  is  there  called  a  d^  of  settlement,  and 
would  here  be  called  articles  of  association. 

This  instrument,  as  far  as  it  could  be  done 
without  the  aid  of  Parliament,  establishes  a 
Company  under  the  name  of  The  Liverpool 
Life  and  Fire  Insurance  Company,  with  a  capi- 
tal of  £2,000,000,  which  was  divided  into  one 
hundred  thousand  shares  of  £20  each,  and  de- 
clared its  purpose  to  be,  making  insurance  on 
Ufe  and  against  fire.  These  shares  could  be 
sold  and  transferred,  and  executors  and  admin- 
istrators represented  them  in  the  Company  on 
the  death  of  the  owner.  If,  by  the  laws  of  the 
Association,  a  share  became  forfeited,  the  owner 
was  released  from  all  further  liability  to  the 
Company.  The  business  of  the  Company  was 
to  be  conducted  by  a  Board  of  Directors  exclu- 
sively, and  they  could  make  by-laws  and  change 
and  modify  them.  There  was  a  covenant  that 
suits  might  be  brought  by  or  against  the  Com- 
pany in  the  names  of  one  or  more  directors, 
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which  should  bind  the  stockholders,  and  that 
no  stockholder  would  plead  in  abatement  the 
nonjoinder  of  the  others;  and  It  was  further 
covenanted  that  a  judgment  so  obtained  against 
a  director  might  be  made  out  of  the  property  of 
any  of  the  stockholders.  Numerous  other  prc^ 
visions  are  found  in  the  original  articles,  which 
consisted  of  over  a  hundred  sections,  but  only 
those  are  referred  to  here  which  bear  on  the 

Suestion  we  are  considering.  There  were  also 
iree  subsequent  deeds  of  settlement,  and  three 
Acts  of  Parliament  were  passed  to  give  efficien- 
cy to  the  purposes  of  the  Association. 

The  first  of  these  Acts  provided  that  the  Asso- 
ciation might  sue  and  be  sued  in  the  name  of 
the  chairman  or  deputy-chairman  of  the  Board 
of  Directors ;  that  the  stockholders  might  sue 
the  Company  as  plaintiffs,  or  be  sued  by  it  as 
defendants.  It  regulated  the  manner  in  which 
the  shareholders  might  be  made  individually 
liable  for  the  debts  of  the  Association;  and  it 
declared  that  the  Act  should  not  be  construed 
to  incorporate  said  Company  or  relieve  Its  mem- 
bers from  their  individual  liability,  except  as 
provided  in  the  Act. 

The  second  Act  of  Parliament  changed  the 
name  of  the  Company  to  that  which  it  now 
iKiars,  and  authorized  it  to  make  contracts  by 
the  new  name;  and  it  also  contained  a  provis- 
ion that  the  Act  should  not  make  the  Companv 
a  Corporation ;  and  there  is  a  third  Act  which 
authorizes  amalgamation  with  another  com- 
pany, and  which  again  provides  against  its  be- 
ing construed  into  an  Act  of  incorporation  or  a 
limited  liability  partnership. 

It  will  be  seen  by  this  reference  to  the  powers 
of  the  Association,  as  organized  under  the  deed 
of  settlement,  legalized  and  enlarged  by  the  Acts 
of  Parliament,  that  it  possesses  many,  if  not  all, 
the  attributes  generally  found  in  corporations 
for  pecuniary  profit  which  are  deemed  essen- 
tial to  their  corporate  character. 

1.  It  has  a  distinctive  and  artificial  name  by 
which  it  can  make  contracts. 

2.  It  has  a  statutory  provision  by  which  it 
can  sue  and  be  sued  in  the  name  of  one  of  its 
oiHcere  as  the  representative  of  the  whole  body, 
which  is  bound  by  the  judgment  xendered  in 
such  suit. 

8.  It  has  provision  for  perpetual  succession 
by  the  transfer  and  transmission  of  the  shares 
01  its  capital  stock,  whereby  new  members  are 
introduced  in  place  of  those  who  die  or  sell  out, 

4  Its  existence  as  an  entity  apart  from  the 
shareholders  is  recognized  by  the  Act  of  Par- 
liament which  enables  it  to  sue  its  shareholders 
and  be  sued  by  them. 

The  subject  of  the  powers,  duties,  rights  and 
liabilities  of  corporations,  their  essential  nature 
and  character,  and  their  relation  to  the  business 
transactions  of  the  community,  have  undergone 
a  change  in  this  country  within  the  last  half 
century,  the  importance  of  which  can  hardly  be 
overestimated. 

They  have  entered  so  extensively  into  the 
business  of  the  country,  the  most  important 
part  of  which  is  carried  on  by  them,  as  bank- 
ing companies,  railroad  companies,  express  com- 
panies, telegraph  companies,  insurance  compa- 
nies, etc.,  and  the  demand  for  the  use  of  the 
corporate  powers  in  combining  the  capital  and 
the  energy  required  to  conduct  these  large  oper- 
ations is  so  imperative,  that  by  statute,  and  by 
1038 


the  tendency  of  the  courts  to  meet  the  require- 
ments of  these  public  necessities,  the  law  of 
corporations  has  been  so  modified,  litwralized 
and  enlarged,  as  to  constitute  a  branch  of  juris- 
prudence with  a  code  of  its  own,  due  mainly  to 
very  recent  times.  To  attempt,  therefore,  to 
define  a  corporation,  br  limit  its  powers  by  the 
rules  which  prevailed  when  they  were  rardy 
created  for  any  other  than  municipal  purposes, 
and  generally  by  royal  charter,  is  impoanble  in 
this  country  and  at  this  time. 

Most  of  the  States  of  the  Union,  have  general 
laws  by  which  persons  associating  themselves 
together,  as  the  shareholders  in  this  Company 
have  done,  become  a  corporation. 

The  banking  business  of  the  States  of  the 
Union  is  now  conducted  chiefly  by  corporations 
organized  under  a  general  law  of  Congress,  and 
it  IS  believed  that  in  all  the  States  the  articlei 
of  association  of  this  Company  would,  if  adopted 
with  the  usual  formalities,  constitute  it  aCcnrpo- 
ration  under  their  ^neral  laws,  or  it  would  be- . 
come  so  by  such  legislative  ratification  as  is  given 
by  the  Acts  of  Parliament  we  have  mentioned. 

To  this  view  it  is  objected  that  the  Associa- 
tion is  nothing  but  a  partnership,  because  its 
members  are  liable  individually  for  the  debts 
of  the  Company.  But  however  the  law  on  thiB 
subject  may  be  held  in  England,  it  is  quite  cer- 
tain that  the  principle  of  personal  liability  of 
the  shareholders  attaches  to  a  very  large  pro- 
portion of  the  corporations  of  this  country,  and 
It  is  a  principle  which  has  warm  advocates  for 
its  universal  application  when  the  orgtCnization 
is  for  pecuniary  gain. 

So,  also,  it  is  said  that  the  fact  that  there  is  no 
provision  either  in  the  deed  of  settlement  or  the 
Act  of  Parliament  for  the  Company  suing  or  I 
being  sued  in  its  artificial  name  forbids  the  cor- 
porate idea.  But  we  see  no  real  distinction  ia 
this  respect  between  an  Act  of  Parliament, 
which  authorized  suits  in  the  name  of  the  Liv- 
erpool and  London  Fire  and  Life  Ins.  Co.,  and 
that  which  authorized  suit  against  tliat  Company 
in  the  name  of  its  principal  officer.  If  it  can 
contract  in  the  artificial  name  and  sue  and  be 
sued  in  the  name  of  its  officers  on  those  con- 
tracts, it  is  in  effect  the  same,  for  process  would 
have  to  be  served  on  some  such  officer  even  if 
the  suit  were  in  the  artificial  name. 

It  is  also  urged  that  the  several  Acts  of  Par- 
liament we  have  mentioned  expressly  declare 
that  they  shall  not  be  held  to  consutate  the 
body  a  Corporation. 

But  whatever  may  be  the  effect  of  such  dec- 
laration in  the  courts  ot  that  country,  it  cannot 
alter  the  essential  nature  of  a  corporation  or 
orevent  the  courts  of  another  jurisdicUon  from 
inquiring  into  its  true  character,  whenever  Uiat 
may  come  in  issue.  It  appears  to  have  been 
the  policy  of  the  English  law  to  attach  certain 
consequences  to  incorporated  bodies,  which 
rendered  it  desirable  that  such  associations  as 
these  should  not  become  teclinically  corpon- 
tions.  Among  these,  it  would  aeem  fn>m  the 
provisions  of  these  Acts,  is  the  exemption  from 
individual  liability  of  the  shareholder  for  the 
contracts  of  the  Corporation.  Such  local  pol- 
icy can  have  no  place  here  in  determining 
whether  an  association,  whose  powers  are  as- 
certained and  its  privileges  conferred  by  law, 
is  an  incorporated  body. 

The  question  before  us  is,  whether  an  associa- 
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tion,  8uch  88  the  one  we  are  considering,  in  at- 
tempting to  carry  on  its  business  in  a  manner 
wliicb  requires  corporate  powers  under  legisla- 
tive sanction,  can  claim,  in  a  jurisdiction  for- 
ei^  to  tlie  one  wbicli  gave  those  powers,  that 
it  IS  only  a  partnership  of  individuals. 

We  liave  no  hesitation  in  holding  that,  as  the 
law  of  corporations  is  understood  in  this  coun- 
try, the  Association  is  a  Corporation,  and  that 
the  law  of  Massachusetts,  which  only  permits 
it  to  exercise  its  corporate  function  in  that  State 
on  the  condition  of  payment  of  a  specific  tax, 
ia  no  violation  of  the  Federal  Constitution 
or  of  any  treaty  protected  by  said  Constitution. 

The  judgment  of  Ihe  Supreme  (Mirt  of  Maisa- 
ehusetU  u  affirmed. 

Mr.  Juiliee  Bradley,  dissenting: 

Whilst  I  agree  in  the  result  which  the  court 
has  reached,  I  differ  from  it  on  the  question 
whether  the  Company  is  a  Corporation.  I 
think  it  is  one  of  those  special  partnerships 
which  are  called  joint  stock  companies,  well 
known  in  England  for  nearly  a  century,  and 
cannot  maintain  an  action  or  be  sued  as  a  cor- 
poration in  this  country  without  legislative  aid. 
But  as  it  is  a  Company  associated  under  the  laws 
of  a  foreign  country,  it  comes  within  the  scope 
of  the  Miusachusetts  Statute,  and  cannot  claim 
exemption  from  its  operation  for  the  causes  al- 
leged in  that  behalf.  It  could  not  have  been 
the  intent  of  the  Treaty  of  1814  to  prevent  the 
Statee  from  imposing  taxes  or  license  laws  up- 
on either  British  corporations  or  joint  stock 
companies  desiring  to  establish  banking  or  in- 
surance business  therein.  And  certainly  these 
companies  cannot  be  exempted  from  such  laws 
on  the  ground  that  citizens  of  other  States  have 
chosen  to  take  some  of  their  shares.. 

Cited-l  FUpp..  814. 816 :  IT  Ind.  S41 ;  15  Ka8.,  838 ;  85 
N.J.  L.,  118;%  Ohio,  631,  633: 31  Ohio,  5U:  30  Am. 
Rep..  3Si,  366  (87  Pa.  St.,  182, 183):  44  Am.  Rep.,  888 
{«  N.  Y„  SiS). 


WILLIAM  8.  WARD,  Executor  of  Nahum 
Wabd,  Deceased,  Appt., 

UNITED  STATES. 

(See  8. 0..  10  Wall..  6«8-«0<.) 

Continental  loan  eertifieates,  wheninvalid — pay- 
ment of  interest. 

A  claim  on  certain  loan  oerttficates  purporting  to 
t>e  issued  by  the  Oontlnental  CJongress  In  1776  re- 
jected, because  the  oertlfloates  were  not  properly 
countersigned,  and  were  not  used  for  the  benefit  of 
ttie  Guvemmeat. 

The  UnitedStatescan  contest  the  validity  of  these 
oertlDcatcs.  notwithstanding  the  payment  of  In- 
terest for  a  period  of  four  years,  where  the  Interest 
was  paid  by  mistake,  and  without  authority. 
[No.  2.f 

Decided 


Argued  Dee.  7,  1870. 


:  Feb.  6, 1871. 


APPE.\L  from  the  Court  of  Claims. 
Suit  was  brought  in  the  Court  of  Claims  In 
18M.  by  Nahum  Ward,  Treasurer  of  the  Ohio 
Company,  on  forty-three  loan  otflce  certificates 
of  ttae  United  States,  each  for  $400,  payable  to 
Tbomas  Stone  or  bearer,  with  interest  at  six 
per  cent,  per  annum,  bearing  date  Dec.  38, 
1777,  issuea  in  pursuance  of  a  Resolution  of  the 
Continental  Congress  of  Feb.  32,  1777. 

The  court  in  1857,  Judge  Blackford  dissent- 
ing, gave  judgment  for  the  claimant. 
8«elO  Wall. 


referred  the 

13  Stat,  at 


Subsequently,  in  1864,  Congreei 
case  back  to  the  Court  of  Claims. 
L.,  591. 

Ward's  executor  prosecuted  the  cause  and. 
Mar.  23,  1866,  the  Court  of  Claims  gave  judg- 
ment a^inst  him.  An  appeal  was  asked  for 
specifying  alleged  error. 

The  court  imopted  the  petition  for  appeal, 
with  certain  mo(iiflcations,  as  its  statement  of 
ultimate  facts,  and  certified  it  accordingly  with 
the  court's  conclusions  of  law  thereon.  The 
ultimate  facts  thus  found  by  the  court,  as  set 
out  in  the  petition  for  appeal  so  modified,  are 
as  follows: 

And  first  the  Court  of  Claims  finds  as  matter 
of  fact: 

1 .  That  the  forty-three  loan  certificates  which 
form  the  foundation  and  subject-matter  of  this 
claim  and  are  set  forth  in  the  petition  herein, 
were  duly  signed  by  Samuel  Hillegas,  pursuant 
to  the  Resolution  of  Congress,  Feb.  32,  1777, 
and  were  sent  with  others  to  the  loan  office  of 
the  State  of  Georgia,  to  be  countersigned  by 
the  Commissioner  for  the  State  of  Oeorgta,  to 
be  by  him  issued  for  such  loans  as  might  be 
then  obtained. 

2.  That  it  is  unknown  and  cannot  be  ascer- 
tained, who  was  the  Commissioner  for  the  State 
of  (Jeorgia,  or  whether  any  such  commissioner 
had  l>een  appointed  and  authorized  to  counter- 
sign such  loan  cerliflcates;  and  that  at  the  time 
of  the  transaction,  there  was  no  formal  loan  of- 
fice in  (3«»rgia;  and  that  a  large  part  of  tlie 
State  was  in  the  possession  of  the  public  enemy. 

8.  That  the  said  loan  certificates  were  not 
signed  by  any  duly  authorized  Commissioner 
for  the  State  of  Gleorgia,  but  that  they  bear  a 
certificate  in  the  words  following,  to  wit: 

"Countersigned:  By  order  of  J.  A.  TreutUn,' 
Esq.,  (3ovemoi  of  Oeorgia.    E.  Davies,  ^r." 

4.  That  there  is  no  evidence  to  show  that  E. 
Davies,  Jr.,  was  a  Commissionerfor  Oeorgia;  or 
that  he  was  ever  reputed  to  be  such ;  or  that  he 
was  authorized  to  countersign  such  loan  cer- 
tificates by  the  State  or  by  the  Governor  of 
Oeorgia;  or  that  these  are  the  veritable  signa- 
tures of  E.  Davies,  Jr. 

5.  That  interest  on  certain  loan  certificates, 
similar  to  those  in  action,  was  paid  by  the  Treas- 
ury Department  up  to  Dec.  23,  1781,  and  that 
on  twenty-nine  of  the  certificates  in  action,  in- 
terest for  four  years  has  also  l)een  paid  by  the 
defendants  and  duly  noted  and  indorsed  there- 
upon ;  and  that  no  objection  to  these  or  similar 
loan  certificates  or  to  the  authority  of  E.  Davies, 
Jr. ,  to  act  as  commissioner,  was  taken  by  the 
defendant  until  the  year  1792. 

6  That  no  direct  consideration  or  value  ever 
passed  to  the  defendant  from  the  claimant  or 
any  other  person  for  the  said  loan  certificates. 

And  the  court  further  decide  as  matter  of 
law: 

1.  That  no  cause  of  action  would  arise  upon 
the  said  loan  certificates,  unless  the  same  were 
duly  countersigned  by  a  Commissioner  for  the 
State  of  Georgia. 

2.  That,  in  the  absence  of  other  evidence,  the 
indorsements  of  E.  Davies,  Jr.,  do  not  raise  a 
legal  presumption  that  E.  Davies,  Jr.,  was  a 
Commissioner  for  the  State  of  Georgia,  or  that 
he  was  authorized  to  countersign  such  certifi- 
cates, or  that  the  signatures  are  the  veritable 
signatures  of  the  said  £.  Davies,  Jr. 
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8.  That  the  payment  and  cancelladon  of  cer- 
tain rimilar  loan  certificates  and  the  payment  of 
inteieat  for  four  years  upon  certain  of  the  loan 
certificates  in  action,  do  not  raise  a  legal  pre- 
sumption that  E.  Da  vies,  Jr.,  was  a  Commia- 
sioner  for  the  State  of  G^r^a,  or  authorized  to 
countersign  such  loan  certificates,  and  do  not 
estop  nor  conclude  the  defendant  from  contro- 
verting such  authority  and  signature. 

Mettr*.  Tbom»B  Ewliigr>  9r.,  T/umeu  WU 
ton  and  H.  Staabe^.  for  appellant: 

An  examination  of  the  facts  found,  as  ex- 
plained bv  the  record,  and  of  laws  and  facts  of 
which  this  court  takes  judicial  notice,  cannot 
fail  to  show  that  this  conclusion  is  erroneous 
and  is  ground  for  reversal. 

These  certificates  are  found,  by  the  C!oart  of 
Claims,  to  have  been  executed  and  emitted,  bo 
far  as  the  United  States  officers  dealt  with  them, 
in  strict  pursusince  of  law. 

They  are  part  of  a  $18,000,000  loan  ordered 
by  Congress  Feb.  23,  1777  (Sup.  Rec.,  p.  4; 
Joum.  of  Cong.,  p.  58),  and  were  by  that  Act 
required  to  be  countersigned  as  directed  in  the 
Loan  Act  of  Oct.  3,  1776. 

The  law  does  not  require  the  countersignerto 
append  to  his  name  any  description  of  his  of- 
fice. 

The  commissioner  was  a  state  officer  or  agent, 
to  be  appointed  and  removed  by  the  State  m  its 
own  way  and  time ;  to  be  responsible  to  the  State 
only,  while  it  was  responsible  for  him  to  the 
United  States. 

Act  Oct.  8,  1776,  Sup.  Rec.,  pp.  4.  6. 

If  a  vacancy  occurred  in  the  office  of  Com- 
missioner for  Georgia,  it  was  the  duty  of  the 
Governor  to  fill  it,  under  the  Constitution  of  the 
State,  of  Feb.  6,  1777,  and  which  provides,  sec- 
tioa  19,  that  "  The  Governor  shall,  with  the 
advice  of  the  Executive  Counsel,  exercise  the 
executive  powers  of  government  according  to 
the  laws  of  the  State  and  the  Constitution  there- 
of;"  and  section  21 ,  "  That  the  Governor,  with 
the  advice  of  the  Executive  Council,  shall  fill 
up  all  intermediate  vacancies  that  shall  happen 
in  office  until  the  next  general  election." 

Maury  &  Crawford's  Dig.  Laws  of  Qcoi^a, 
p.  9. 

The  facts  found,  show  that  there  was  a  va- 
cancy in  the  place  of  Loan  Commissioner  for 
Georgia  when  these  certificates  were  sent  there; 
that  It  was  a  slate  agency,  and  the  Governor 
was  required  to  make  a  temporary  appointment, 
with  the  advice  of  the  Executive  Council. 

These  certificates  were  not  sent  to  be  sold  in 
Georgia  and  the  proceeds  remitted  to  the  Na- 
tional Treasury,  but  were  delivered  by  the 
General  Government  to  the  State,  to  be  dis- 
posed of  by  it,  for  purposes  of  local  and  general 
defense. 

The  court  find  that  certificates,  of  which 
these  formed  a  part,  were  charged  to  and  ac- 
counted for,  by  Georgia,  in  settlement  with  the 
United  States. 

The  court  further  found  that  "interest  on 
certain  loan  certificates  similar  to  those  in  ac- 
tion, was  paid  by  the  Treasury  Department  up 
to  23d  December,  1781 ;  and  on  29  of  the  cer 
tiflcates  in  action,  interest  for  four  years  has 
also  been  paid  by  the  Department,  and  duly 
noted  and  indorsed  theretipon." 

The  court  find  that  the  Treasury  Department 
p^d  and  canceled  some  certificates  of  this  issue. 
1084 


It  needs  no  comment  on  the  statement  of 
facts  found,  to  show  that  the  first  finding  of  law 
is  erroneous  and  is  ground  of  reversal. 

As  to  the  second  conclusion  of  law,  two  facts 
conclusive  of  the  case  were,  tliat  Dsvieswis 
authorized  to  and  did  countersign.  We  do  not 
claim  to  have  proved  them  by  the  productkm 
of  the  certificates,  but  by  a  claim  of  drcum- 
stances  in  which  the  countersignature  is  a  link. 

As  to  the  third  conclusion  of  law,  the  Treas- 
urer of  the  United  States  repeatedly  paid  prin- 
cipal and  interest  of  this  issue  of  certificates; 
the  Auditor  General  and  Board  of  Treasury  ex- 
amined and  approved  his  accounts.  Thefse  acts 
were  done  by  these  officers  within  the  scope  of 
their  duty,  and  are  presumed  to  have  been 
regular,  until  the  contrary  appears. 

In  the  accounts  of  the  loan  officers  with  the 
Continental  Treasury,  credit  was  given  in 
March,  1778,  of  a  draft  on  the  Georgia  loan 
office  in  favor  of  the  Deputy  Postmaster-Gen- 
eral Clay,  for  $202,423,  which  covered  nearly 
all  this  issue  and  other  funds — which  draft  wu 
paid.  Now,  the  fact  that  the  Clay  draft  wm 
paid  shows  that  the  certificates  were  disposed 
of  by  officers  of  the  State  or  United  States. 

It  has  been  shown  that  Congress  knew  the 
circumstances  attending  this  issue,  and  had 
certificates  of  this  issue  before  it  for  five  month* 
when  it  passed  the  Resolution  of  August  8, 
1780,  which  related  to  these  and  no  other 
Georgia  certificates.  Therefore,  the  acts  of 
countersignature  and  issue  were  ratified  by  the 
United  States  by  this  Resolution,  and  by  the 
payment  made  in  pursuance  of  it. 

"A  ratification  once  deliberately  made  npoo 
full  knowledge  of  all  the  material  circumstances, 
becomes  eo'  inslanli  obligatory,  and  cannot 
afterwaifls  be  revoked."  Story,  Ag.,  sec.  242. 

"  Slight  circumstances  and  small  matters  will 
sometimes  suffice  to  raise  the  presumption  of  a 
ratification."    Story,  Ag.,  sec.  2S8. 

These  certificates  were  received  by  the  Ohio 
Company  before  Oct.  4,  1787,  to  be  used  in 
payment  of  its  purchase  from  the  Government 
of  lands  in  the  north.  The  Government  bad, 
for  ten  years  then  past,  recognized  their  valid- 
ity by  act  and  silence. 

Declaring  a  note  to  be  "  good"  to  one  about  lo 
purchase  it,  or  standing  by  in  silence  when  it  ii 
transferred  for  consideration,  is  an  estoppel  m 
pait  against  a  debtor. 

Sieki  V.  Oram,  17  Vt.,  449;  Oroutt.  OeWolf, 
1  R.  L,  893;  Kellogg  v.  U.  8.,  1  N.  &H.  (Ct.  of 
CI.),  310. 

Matrs.  Amot  T.  Akerman,  AttgOen.,  tod 
T.  H.  Talbot,  .il«f(.  Atty-Oen.,  for  appellee: 

I.  As  certificates,  the  papers  in  questioB 
are  void,  not  possessing  on  their  face  the  legal 
requirements  of  such  certificates.  They  wot 
never  countersigned  by  the  Loan  Commfsriooer 
of  tlie  State  of  Georgia,  as  was  required  by 
th«  Resolution  which  authorized  their  issue, 
that  of  Oct.  3, 1776,  nor  by  that  of  Jan.  IS, 
1777.    2  Jour.  Cong. ,  14. 

II.  Judgment  cannot  be  given  in  this  case  as 
for  money  had  and  received,  for  no  considera- 
tion is  shown  to  have  passed  to  the  defenduL 

It  is  also  to  be  noticed  that  the  appellant's  in- 
testate is  not  shown  to  be  an  innocent  purchaser, 
for  valuable  considerations;  furthermore,  he 
acquired  them  subsequent  to  their  rejection  by 
the  Treasury  in  1791. 
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in.  Accepting  all  the  views  presented  for 
the  appellant,  still  there  remains,  as  matter 
of  law,  a  very  serious  objection  to  the  main- 
tenance of  this  suit,  in  this:  that  it  is  an  at- 
tempt to  enforce  the  payment  of  a  portion  of 
the  public  debt  (uaiuK  that  term  in  its  stricter 
sense)  of  the  United  States,  by  action  in  the 
Court  of  Claims. 

The  Attorney- General  will  maintain  that 
Congress  has  not  conferred  on  the  Court  of 
Claims  a  jurisdiction  which  will  authorize  it  to 
give  judgment  against  the  United  States  for  the 
recovery  of  any  portion  of  such  public  debt. 

Mr.  JittUee  Davis  delivered  the  opinion  of 
the  court: 

A  Continental  Congress,  on  the  8d  day  of. 
October,  1776,  being  in  want  of  |5,000,000  to 
prosecute  the  war,  resolved  to  borrow  it  on 
what  were  called  Loan  OflBce  Certificates,  and 
to  establish  a  loan  ofSce  in  each  State,  for  the 
convenience  of  the  lenders  of  money.  The 
Besolution  directed  the  appointment,  by  the 
authority  of  the  State,  of  a  Commissioner  of 
Loans,  whose  duty  it  was  to  receive  the  certifi- 
cates from  the  Treasurer  of  the  United  States, 
and  to  deliver  them  for  such  suras  of  money  as 
be  should  be  able  to  borrow.  The  faith  of  the 
Oovemment  was  pledged  to  redeem  these  certifi- 
cates when  countersigned  by  this  ofScer. 

In  continuation  oflts  poUcy  on  this  subject. 
Congress,  on  the  15th  January  and  the  22d  of 
Februaiy,  1777,  provided  for  a  further  issue  of 
this  class  of  securities,  on  the  basis  of  the 
Hesolutions  of  the  preceding  October.  Accord- 
ingly, certificates,  in  proper  form,  duly  signed 
by  the  designated  Federal  oflScer,  were  trans- 
mitted to  the  different  loan  offices  of  the  coim 
tiy,  to  be  given  in  exchange  for  money,  when 
countersigned  by  the  Loan  Officer  of  the  State. 
and  the  forty-three,  which  form  the  foundation 
of  this  suit,  were  a  part  of  those  which  were 
sent  to  the  loan  officer  of  Georgia. 

The  United  States  deny  their  obligation  to 
pay  the  certificates  in  controversy,  because  they 
-were  not  countersigned  in  conformity  with  the 
prescribed  regulation  of  Congress,  nor  used  for 
their  benefit.  It  will  be  conceded,  if  they 
were  not  executed  as  required  by  the  legislation 
on  the  subject,  that  they  were  irregularly 
issued,  and  the  United  States  under  no  obliga- 
tion to  pav  them  unless  they  are  estopped  in 
some  way  Rom  interposing  this  defense. 

It  becomes,  therefore,  of  importance,  in  the 
first  instance,  to  ascertain  whether  £.  Davies, 
Jr.,  who  countersigned  them,  as  he  says,  by 
order  of  J.  A.  Treutlin,  Governor  of  Georgia, 
was  Commissioner  of  Loans  for  the  State,  and 
whether  he  negotiated  them  on  account  of  the 
United  States. 

Fortunatelv,  these  cruestions  were  considered 
in  170!)  by  Alexander  Hamilton,  then  Secretary 
of  the  Treasury,  who  was  charged  by  Congress 
with  their  investigation.  -In  hu  report  of  the 
28th  of  March  of  that  year,  he  states  as  the  re- 
sult of  diligent  inquiry  on  that  subject,  that  he 
had  been  unable  to  obtain  evidence  either  of 
the  appointment  of  £.  Davies  to  the  office  of 
Commissioner  of  Loans  for  Georgia,  or  that  he 
was  ever  known  or  reputed  to  have  acted  in 
that  capacity,  and  that  there  was  no  evidence 
that  the  paper  which  he  put  in  circulation  had 
been  issued  for  any  purpose  of  the  United 
BeelO  Wali^ 


States.  With  this  report  papers  were  trans- 
mitted not  only  justifying  the  conclusion 
reached  by  the  feretary,  but  tending  strongly 
to  show  that  the  certificates  \#ere  placed  in  the 
hands  of  Davies  by  the  Executive  Council  of 
Georgia  to  purchase  goods  for  the  State.  These 
papers  consist  of  an  affidavit  of  John  Wereat, 
Auditor  of  Georgia,  and  a  long  time  resident 
there,  denying  that  Davies,  whom  he  well 
knew,  was  at  any  time  Commissioner  of  Loans; 
of  letters  from  Richard  Wyllshyr,  Commissioner 
of  Loans  of  the  State  lnl79t,  giving  his  opinion  ' 
to  the  same  effect,  and  a  communication  from 
Samuel  Steick,  of  Governor  Houston's  staff, 
that  the  certificates  were  issued  on  State  account. 
See  Am.  State  Papers,  class  ix.,  Yol.  Claims 
464,  466.  This  report,  with  the  accompany- 
ing papers,  was  published  and,  of  course,  read 
by  the  holders  of  the  disputed  paper.  If  in  their 
power  to  deny  it,  interested  as  they  were  to  do 
so,  it  would  at  least  have  been  attempted.  As 
no  contradictory  proof  was  furnished  to  the 
Treasury  Department,  always  ready  and  will- 
ing to  receive  it,  it  is  fair  to  infer  that  none 
exuted.  But  this  consideration  did  not  pre- 
vent the  holders  of  this  paper  from  seeking  to 
get  it  funded  in  1795.  They  were  met  by  the 
accounting  officers  of  the  Treasury  with  the 
same  objections  taken  by  Mr.  Hamilton  and, 
as  these  were  not  remov^,  the  same  result  fol- 
lowed. In  this  condition  of  things,  if  the  con- 
troversy had  been  between  individuals,  and 
there  had  been  another  forum  to  hear  and  de- 
cide it,  it  would  have  been  resorted  to  at  once, 
unless  the  decision  of  the  first  tribunal  was  ac- 
cepted as  final.  But  the  holders  of  these  cer- 
tificates acted  differently.  Instead  of  taking  an 
immediate  appeal  to  Congress  from  the  decis- 
ion of  the  Treasury,  they  waited  until  two  de- 
cades had  passed  away.  Nahum  Ward  says 
that  these  identical  certificates  were  presented 
to  the  Treasury  in  1792,  by  Mr.  Talmadge,and 
remained  there  until  1812,  when  they  were 
withdrawn  and  Congress  asked  to  pay  them, 
on  the  petition  of  John  Delafleld,  who  prt>- 
fessed  to  possess  them  in  his  own  right.  See 
Rep.,  101,  House  of  Reps.,  19th  Cong.,  1st  ses- 
sion, by  Mr.  Little,  from  the  Com.  on  Rev. 
Claims.  Why  this  delay  of  twenty  years?  No 
reason  is  even  suggested  for  it,  and  none  can 
be  given  which  is  consistent  with  the  conduct 
of  men  in  the  ordinary  affairs  of  life.  It  is  ab- 
surd to  suppose  that  anyone,  informed  of  the 
grounds  of  objection  to  a  controverted  claim, 
if  there  were  evidence  to  remove  them,  would 
delay  action  on  the  subject  until  thirty-four 
years  bad  passed  since  the  transaction,  out  of 
which  the  claim  had  arisen,  occurred. 

It  is  said  the  forum  was  changed  because  of 
newly  discovered  evidence,  and  for  proof  of 
this  we  are  referred  to  the  reports  of  Mr.  Tal- 
madge,  chairman  of  the  committee,  on  the  pe- 
tition of  John  Delafield,  made  to  Congress  in 
1816  with  accompanying  papers.  It  is  hard  to 
reconcile  these  reports  with  the  ownership  of 
the  property  as  claimed  by  Xahum  Ward.  He 
says  the  Ohio  Company  has  owned  the  forty- 
three  certificates  since  1791,  and  yet  Delafleld 
stated  in  his  petition  that  he  owned  them,  and 
wished  them  funded  for  his  benefit,  and  we 
must  pappose  the  Congress  of  that  day,  and  es- 
pecially Mr.  Talmadge,  believed  the  fact  as 
stated  by  Delafleld.  At  any  rate  the  Ohio  Com- 
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pany  la  estopped  from  denyinfr  the  change  of 
ownership,  as  Ward  says  that  Mr.  Talmadge, 
who  was  treasurerof  the  company  from  1791  un- 
til 182S,was  ordered  to  sell  the  certificates  by  the 
company,  and  did  sell  them  at  public  auction 
to  Delafleld.  It  is  true  he  couples  this  statement 
with  another,  that,  notwithstanding  Delafield's 
purchase,  they  were  considered  as  the  corn- 
pan  v's  property ;  but  this  would  place  Mr.  Tal- 
madse  in  the  predicament  of  aiding,  while  a 
member  of  the  National  Legislature,  to  procure 
the  payment  of  a  disputed  debt  for  a  company 
of  which  'he  was  an  important  officer.  See 
Rep.  101,  House  of  Rep.,  19th  Cong.,  Ist  ses- 
sion. 

And  why  the  necessity  of  selling  at  all  un- 
less there  were  an  honest  purpose  of  parting 
■with  the  title  to  the  properly?  It  surely  was  as 
easy  to  prosecute  a  just  claim  before  Congress 
in  the  name  of  a  corporation  as  in  the  name  of 
a  natural  person.  If,  then,  Delafleld  purchased 
the  claim  free  from  any  trust,  as  we  are  bound 
to  suppose  in  order  to  relieve  the  Ohio  Com- 
pany and  their  treasurer  from  censure,  he  did 
it  at  his  own  risk  and  for  a  venture,  and  took  it 
subject  to  all  equities.  He  cannot  plead  want  of 
notice  of  the  defenses  interposed  bv  the  United 
States,  because  the  company  of  whom  he 
boueht,  and  of  which  he  was  a  member,  were 
wellinformed  on  the  subject.  It  does  not  ap- 
pear how  or  when  the  title  got  back  in  the  Ohio 
Company,  nor  is  it  of  any  consequence,  as  the 
company  occupies  the  same  position  in  this 
litigation  that  Delafleld  would  had  he  retained 
the  ownership  of  the  certiflcates. 

But,  apart  from  this  view  of  the  subject, 
these  reports  do  not  change  the  ttaivt  of  the 
parties  to  this  controversy.  The  evidence  they 
furnish  comes  too  late,  is  chiefly  hearsay  in  its 
character,  and  should  have  no  weight  in  the 
deitermination  of  the  questions  in  dispute.  It 
consists  maiiJly  of  lengthy  letters  from  Major 
Hugh  McCall,  of  Oeorgia,  addressed  to  Mr. 
Talmadge,  which  seem  to  be  in  the  nature  of 
arguments  against  the  position  taken  by  the 
Government.  One  of  them  is  devoted  to  a  fu- 
tile effort  to  prove  that  Wereat  and  Steick  were 
uninformed  of  the  passing  events  during  Gov- 
ernor Treutlen's  admini.stration.  It  is  true  the 
certificate  of  Mr.  Sheftall  tends  to  show  that 
Davies  did  act  in  the  capacity  of  Commissioner 
of  Loans,  but  although  it  is  certified  that  he 
had  an  unusually  strong  memory,  we  place  but 
little  reliance  on  his  recollection  in  1816,  of 
what  transpired  in  the  commissary  department 
of  Georgia  in  1777-78.  Especially  do  we  dis- 
trust his  memory  of  these  events  when  it  is  in 
opposition  to  the  recollection  of  others,  equally 
trustworthy,  who  testified  in  1792,  twenty-four 
years  nearer  the  time  when  the  certiflcates 
were  put  in  circulation. 

It  is  urged  that  the  United  States  is  not  in  a  po- 
sition to  contest  the  validity  of  these  certificates, 
because  of  the  payment  of  interest  for  a  period 
of  four  years.  The  report  of  Mr.  Hamilton 
takes  the  ground  that  the  interest  was  paid  by 
the  mistake  of  the  treasurer,  and  without  au- 
thority and,  therefore,  not  binding  on  the  United 
States.  It  is  very  clear  that  there  was  no  pur- 
pose on  the  part  of  the  Government  to  ratify 
the  acts  of  Davies,  for  the  paper  bearing  his 
name  was  rejected,  as  soon  as  the  attention  of 
the  proper  department  was  called  to  it.    But  it 
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is  not  necessary  to  discuss  the  general  rules  of 
law  on  the  subject  of  ratification,  and  to  show 
in  what  state  of  case  they  are  applicable,  for, 
in  our  judgment,  under  the  circumstances  of 
the  claim,  as  they  appear  in  this  case,  there  is 
no  equity  raised  in  favor  of  the  Ohio  Company 
against  the  United  States. 

Without  pursuing  the  subject  further,  or  no- 
ticing the  various  reports  in  Congress  adverse 
to  this  claim,  we  are  satisfied  it  is  not  a  just 
charge  on  the  Treasury  of  the  United  States. 

Ine  judgment  of  me  Court  <rf  Claim*  i$  af- 
firmed. 

Mr.  JvMke  Field,  dissenting: 

I  dissent  from  the  judgment  of  the  court  in 
this  case.  I  am  of  opinion  that  the  demand  of 
the  plaintiff  is  a  just  obligation  of  the  United 
States,  as  binding  as  any  part  of  the  public 
debt  of  the  country. 


GEORGE   B.    8T0VALL,    Use   of    Datib 
EuBAMKB,  ST  Ai..  I^ff.  •»  Err., 

«. 
FRANCIS  A.  BANKS  bt  ai,., 

(See  S.  0„  10  Wall..  GSS-fisg.) 

Final  decree,  what  u — turet^  bound  hg  decree 
affointt  prinetpal. 

A  decree  wblob  adjudgrea  a  certain  sum  of  moner 
to  be  due  from  a  defendant  to  tbe  oomplalnant,  and 
awards  execution  to  collect  It,  is  a  flnu  decree  con- 
clusive upon  tbe  parties. 

This  is  so  altbouirli  the  decree  allowed  as  payment 
to  be  deducted  from  tbe  amount  therein  BiUudsed. 
any  note  held  by  defendant  a^nst  plaintiff,  and  a 
deduction  for  fees. 

Sureties  in  a  Irand  are  bound  to  the  full  extent 
to  which  their  principal  is  bound. 

A  surety  cannot  attack  collaterally  a  decree  made 
agrainst  an  administrator,  for  whose  fidelity  to  hla 
trust  he  has  bound  himself. 

[No.  215.] 
Submitted  Jan.  31, 1871.  Decided  Feb.  13,  1871. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Geor^a. 

Suit  was  brought  by  the  plaintiff  in  error,  in 
the  District  Court  of  tbe  United  States  for  the 
Northern  District  of  Georgia,  upon  an  adminis- 
trator's bond.  Judgment  having  been  given  in 
said  court  for  the  defendants,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  John  O.  Pope,  for  plaintiff  in  error: 

It  does  not  appear  from  the  face  of  the  de- 
cree, that  any  portion  of  the  litigation  was  held 
back  for  future  adjudication.  If  it  had  been 
rendered  in  the  United  States  Circuit  Coart,  an 
appeal  might  have  been  taken  at  once,  as  frocn 
a  final  decree.  In  MiUs  v.  Bbag,  7  Paige,  Ch.. 
19,  Chancellor  Walworth  says:  Chief  Jttitiee 
Savage  defines  a  final  decree  to  be  the  laat  de- 
cree which  is  necessary  to  be  entered,  to  Kive 
to  the  parties  the  full  and  entire  benefit  of  the 
judgment  of  the  court.  The  decree  in  this  case 
comes  within  that  definition,  as  no  further  ques- 
tions nor  directions  are  reserved  for  the  future 
judgment  of  the  court.    And  although  some 

Nora.— What  u  "^Inol  decree,"  or  iaivmntt  <4 
tlale  nr  other  court,  from  vihteh  appeal  lies.  See  moU 
to  GlbbOBS  V.  Ogrden,  10  U.  8.(6  wheat.),  MS. 
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■  •  -further  proceeding  are  to  be  had  before  a  mas- 
ter to  carry  into  effect  the  decree,  all  the  conse- 
'   -quential  directions  depending  upon  the  result 
of  those  proceedings  are  given  in  the  present 
'•■    -decree.  It  is  true,  there  may  be  exceptions  to 
the  report,  and  in  that  case  a  further  order  of 
-     the  court  will  be  necessary  to  dispose  of  those 
.exceptions;  but  a  decree  is  not  the  less  final  io 
its  nature  because  some  future  ordersof  the  court 
may  possibly  become  necessary  to  carry  such 
final  decree  into  effect. 

Forgay  v.  Conrad,  6  How.,  201;  see  Tlunnp- 
son  T.  Nehon  {ante.  94),  and  Railroad  Co.v.  Brad- 
ley  (ante.  274).  To  the  same  effect  are  Whiting 
V.  Bk.  of  U.  S..  18  Pet..  15;  Can.  Co.  v.  Been, 
•  1  Black,  64  (66  U.  8., XVII.,  41);  and  Miehmid 
V.  Girod,  4  How. ,  508. 

But  suppose  this  decree  is  not  in  all  respects 
a  final  sind  complete  decree;  still,  it  may  be  and 
is  conclusive  as  to  all  matters  which  it  finally 
disposes  of.  The  cases  already  ciled  and  quoted 
from  afSrm  this  doctrine.  Numerous  others 
might  be  added.  The  case  of  PulUam  v.  Chrit- 
tian,  d  How .,  209,  is  an  instance  of  a  decree 
which  was  not  final  in  such  a  sense  as  that  an 
appeal  would  not  lie  upon  it;  yet  JutUee  Mc- 
ijean,  in  delivering  the  opinion  of  the  court, 
says:  "  This  decree  is  final  only  as  to  the  trust 
<leed."  It  frequently  happens  that  all  the  points 
tovolved  in  a  case  are  not  settled  at  the  same 
time. 

Will  the  court  say  that  for  a  mere  irregular 
itT,  if,  indeed,  there  is  any  irregularity,  fn  the 
-division  of  the  estate  among  the  heirs,  the 
whole  decree  must  go  Tor  naught  ?  Suppose  there 
Jiad  tteen  blank  dollars  awarded  to  each  of  the 
distributees,  after  the  sum  to  be  distributed  had 
been  definitely  settled  and  the'  heirs  to  the  es- 
tate determined, would  the  decree, when  offered 
in  evidence,  be  held  void  and  of  no  effectT 

Every  judgment  or  decree  rendered  by  a 
«ourt  having  jurisdiction  of  person  and  subject- 
matter,  is  conclusive  on  parties  and  privies. 

It  cannot  be  collaterally  attacked,  nor  can  it 
be  vacated  anywhere  except  for  fraud,  ac- 
cident, etc.,  unmixed  with  negligence  on  the 
part  of  the  defendant;  and  then  only  in  a  direct 
proceeding  for  that  purpose. 

It  is  perfectly  clear  that  all  the  parties  to  the 
record  m  the  case  in  Morgan  Superior  Court, 
are  concluded  by  the  decree  rendered  by  tliat 
■court,  notwithstanding  that  decree  may  be  irreg- 
ular or  erroneous. 

Mr.  Dawson  A.  Walker,  for  defendants 
in  error: 

The  state  court  decree  was  so  Incomplete  that 
it  would  not  support  an  action. 

See  decree,  25,  20;  Sadler  v.Bobine,  1  Camp., 
^53 ;  Nation*  v.  Jac/aon,  34  How. ,  203  (65  U.  8. , 
XVI.,  631). 

If  admitted,  the  decree  would  have  such  ef- 
fect as  it  had  in  the  state  court. 
Act,  Cong.,  1790. 

In  a  state  court  it  was  only  prima  faeie  evl- 
<lence  as  to  the  surety.  Judgments  bind  none 
but  parties  and  privies,  and  there  is  no  such 
privity  between  principal  and  surety. 

Bryan  v.  Owen,  1  Kellv,  369;  Brown  v. 
Ghaitey,  1  Kelly,  414;  Smith  v.  Gettinger,  8 
Kelly,  142;  HoOey  v.  Wallaee,  10  Ga.,  160;  8. 
C.  18Ga.,891. 

If  it  had  been  admitted  and  given  that  effect, 
the  result  in  this  case  would  have  been  the  same. 
Hee  10  Wall.  U.  8.,  Boos  19. 


Mr.  Juttiee  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  covenant  upon  an  ad- 
ministration bond,  brought  for  the  use  of  per- 
sons claiminK  to  be  the  distributees  of  the  estate 
of  Alfred  Eubanks,  deceased,  against  the  ad- 
ministrator, who  is  the  principsj  obligor,  and 
against  his  sureties  on  the  bond.  At  the  trial, 
the  plaintiff  offered  in  evidence  the  record  of  a 
suit  in  chancery  in  the  Morgan  County  Supe- 
rior Court,  in  which  the  persons  for  whose  use 
this  suit  was  brought  were  complainants,  and 
the  administrator,  with  others,  who  also  claimed 
to  be  heirs  and  distributees  of  the  estate  of  the 
decedent,  were  defendants.  By  that  record  it 
appears  that  the  Superior  Court  adjudged  the 
sum  of  137,743.50,  assets  of  the  decedent,  to 
be  in  the  hands  of  the  administrator,  and  made 
an  order  distributing  the  whole.  In  the  distri- 
bution $8,820  were  decreed  to  be  paid  to  each 
of  the  complainants  in  the  bill,  and  it  was  or- 
dered they  should  have  executions  for  the  re- 
spective sums  adjudged  to  them,  on  application 
to  the  clerk  of  the  court,  after  four  days  from 
this  adjournment.  The  record  further  exhibits 
that  executions  were  issued  upon  the  decree,  that 
no  objection  was  made  to  the  issue,  and  that 
to  all  the  executions  the  sheriff  returned  "  No 
property  of  the  defendant  or  of  the  estate  of 
Alfred  Eubanks  to  be  found,  upon  which  to 
levy." 

When  this  record  was  offered  in  evidence  the 
district  court  rejected  it,  holding  that  the  decree 
was  not  final  and,  consequently,  that  it  could 
not  be  read  in  evidence  for  any  purpose  in  the 
case.  In  this  we  think  there  was  error. 

It  cannot  \x  maintained  that  a  decree  which 
adiudges  a  certain  sum  of  money  to  be  due  from 
a  defendant  to  the  complainant,  and  awards  ex- 
ecution to  collect  it,  is  not  a  final  decree  conclu- 
sive upon  the  parties.  We  do  not  overlook  the 
fact  that  in  this  instance  the  court,  after  having 
determined  the  sum  due  to  each  of  the  com- 
plainants and  directed  its  payment,  and  after 
having  awarded  execution,  went  on  to  direct 
that  the  administrator  be  allowed  as  payment 
to  the  respective  parties,  to  be  deducted  from 
the  amounts  therein  adjudged  to  them, the  prin- 
cipal and  interest  of  any  note  held  by  bima^ost 
either  of  them.  It  also  directed  that  the  several 
shares  of  the  parties  to  whom  the  estate  was 
awarded  should  be  subjected  to  ratable  deduc- 
tion for  fees  yet  unpaid  for  the  collection  of 
notes  belonging  to  the  administrator.  But  we 
think  the  decree  was  not,  for  this  reason,  the  leas 
final. 

Even  if  the  sum  decreed  was  left  indetermi- 
nate, it  was  certainlv  adjudicated  that  the  com- 
plainants were  entitled  to  participate  Id  the  dis- 
tribution, and  the  extent  of  their  interest  was 
defined.  But  it  does  not  ap{>ear  that  there  were 
any  unpaid  fees,  or  that  the  administrator  held 
any  notes  against  either  of  the  distributees.  All 
that  these  parts  of  the  decree  meant.,  therefore, 
was  either  direction  to  the  sheriff  respecting  the 
execution  of  thej!./a«.,  or  liberty  to  the  defend- 
ant to  move  for  a  modification  of  the  decree — 
a  motion  never  made.  Plainly  they  were  not 
intended  to  prevent  the  enforcement  of  the  de- 
cree by  executions  against  the  administrator, 
for  such  executions  were  expressly  allowed.  It 
is  not  unusual  in  courts  of  equity  to  enter  de- 
crees determining  the  rights  of  parties,  and  the 
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extent  of  the  liability  of  one  party  to  the  other, 
giving  at  the  same  time  a  right  to  apply  to  the 
court  for  modifications  and  directions.  It  has 
never  been  doubted  that  such  decrees  are  final. 
They  are  all  that  is  necessary  to  give  to  the  suc- 
cessful party  the  full  benefit  of  tne  judgment. 
In  aDaniell's  Chancery  Practice.  641,  842,  the 
effect  of  allowing  the  privilege  of  making  such 
applications  to  the  Chancellor,  is  stated  to  be  no 
'alteration  of  the  final  nature  of  the  decree.  Says 
the  author,  "A.  decree  with  such  a  liberty  re- 
served is  still  a  final  decree,  and,  when  signed 
and  enrolled,  may  be  pleaded  in  bar  to  another 
suit  for  the  some  matter."  So  in  MilU  v.  Hoag, 
7  Paige,  19,  it  was  said  that  "a  decree  is  not  the 
less  final  in  its  nature,  because  some  future  or- 
ders of  the  court  may  possibly  become  necessa- 
ry to  carry  such  final  decree  into  effect."  In 
tne  case  liefore  us  no  future  orders  were  neces- 
sary. The  decree  was  ripe  for  execution,  and 
execution  was  ordered. 

We  are  referred,  however,  to  the  nin  print 
case  of  Sadler  v.  Bobint,  1  Camp.  N.  P.,  2S8. 
Without  dwelling  upon  the  fact  that  those  Re- 
ports have  not  always  been  considered  safe  au- 
thority, an  examination  of  the  ca8e,a8  reported, 
will  reveal  that  it  does  not  sustain  the  ruling  of 
the  district  court.  It  was  an  action  of  a»»ump' 
tit  on  &  decree  of  the  High  Court  of  Chancery 
in  Jamaica.  The  decree  was  for  a  certain  sum, 
current  money  of  the  island,  "first  deducting 
thereout  the  full  costs  of  the  defendants  ex- 
pended in  the  said  suit,  the  same  to  be  taxed  by 
George  Howell,  Esquire,  one  of  the  masters  of 
the  said  court,  and  also  deducting  all  and  every 
further  payment  or  payments  which  the  said 
James  Sadler  and  R.  Haywood,  or  either  of 
them,  might,  on  or  before  the  first  day  of  Jan- 
uary, 180HS,  show  to  the  satisfaction  of  the  said 
Oeorge  Hoytell  that  they  or  either  of  them  had 
iMdd  on  account  of  thetr  said  testator's  estate." 
This  decree  Lord  Ellenborough  held  to  be  in- 
complete, and  ruled  that  attumprit  would  not 
lie  upon  it.  But  it  must  be  observed  that  there 
were  certainly  unascertained  deductions  to  be 
made.  Costs  had  been  expended  by  the  defend- 
ants and  the  plaintiff  might  have  had  them 
taxed,  even  if  the  defendants  had  not  appeared 
to  tax  them.  It  was  for  this  reason  the  decree 
was  adjudged  not  complete.  There  was  not,  as 
in  the  present  case,  an  award  of  execution  to 
enforce  the  decree,  and  there  could  not  have 
been,  for  there  was  a  reference  to  a  master  to 
ascertain  definitely  its  amount. 

It  has  been  argued  on  behalf  of  the  defendants 
in  error  that  the  decree  of  the  Superior  Court, 
if  admitted,  would  have  been  only  prinia  facie 
evidence  against  the  sureties  in  the  bond.  Were 
that  conceded  it  would  not  justify  the  exclusion 
of  the  evidence.  But  the  concession  cannot  be 
made.  The  decree  settled  that  the  administra- 
tor of  the  intestate,  Alfred  Gubanks,  held  in  his 
hands  sums  of  money  belonging  to  the  equita- 
ble plaintiffs  in  this  suit,  as  distributees  of  the 
intestate's  estate,  which  he  had  been  ordered  to 
pay  over  by  a  court  of  competent  jurisdiction, 
and  the  record  established  his  failure  to  obey 
the  order.  Thereby  a  breach  of  his  administra- 
tion bond  was  conclusively  shown.  Certainly 
the  administrator  was  concluded.  And  the 
sureties  in  the  bond  are  bound  to  the  full  extent 
to  which  their  principal  is  bound.  A  principal 
in  a  bond  may  be  liable  beyond  the  stipulations 
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of  the  instrument,  independently  of  them,  bat 
so  far  as  his  liability  is  in  consequence  of  the 
bond,  and  by  force  of  its  terms,  his  surety  is 
bound  with  him.  There  may  be  special  defenses 
for  a  surety  arising  out  of  circumstances  not  ex- 
isting in  this  case,  but  in  their  absence,  what- 
ever concludes  his  principal  as  an  obligor  con- 
cludes him.  He  cannot  attack  collaterdly  a  de- 
cree made  against  an  administrator  for  whose 
fidelity  to  his  trust  he  has  bound  himself. 

Much  of  the  argument  upon  tmLbsidesof  this 
case  has  been  devoted  to  the  consideration  of 
the  inquiry  whether  the  Superior  Court  of  Mor- 
gan County  and  the  Supreme  Court  of  Georgia 
rightly  adjudged  that  the  equitable  pUintiSs 
are  entitled  to  a  share  of  the  estate  of  the  deced- 
ent in  the  administrator's  intestate.  That  is  no 
longer  an  open  question.  It  was  concluded  by 
the  decree  offered  in  evidence.  It  cannot  be 
tried  a^in  in  this  case. 

The  judgment  of  the  Bittriet  Court  w  ret&rted^ 
and  a  new  trial  w  ordered. 

ated-88  Wis.,  378;  85  Am.  Rep.,  UB  (96  III.,  OD). 


HENRY  8TAGG,  P{f.  in  Err., 

V. 

THE  CONNECTICUT  MUTUAL  LIFE  IN- 
SURANCE COMPANY. 

(See  8.  C,  10  WaU.,  SBtsm. 
luturanee  agent,  cotnpentation  of. 

An  Insurance  agent  who  hag  recelvod  the  oom- 
pany'B  circular  nUMog  his  oommlsslonB.  and  acteit 
on  It  for  Bfieen  years,  received  and  adjusted  fate 
compensation  by  It,  is  estopped  to  deny  that  it  vu 
the  contract  under  wlilcb  he  acted,  and  Is  twund  by 
Its  terms  as  the  measure  of  bis  compensation. 

Such  a  contract  cannot  be  altered  by  proof  of 
usajce. 

[No.  114.] 
Submitted  Jan.  31.  1871.  Bedded  Fib.  13.  1871. 

IN  ERROR  to  the  Qrcuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

Suit  in  oMumptit  was  brought  in  the  court 
below,  by  the  defendant  in  error,  to  recover 
certain  money  alleged  to  be  due  from  Stagg, 
the  defendant  in  that  court.  The  said  defend- 
ant, Stagg,  besides  the  plea  of  7i«n  ateumptU,  pot 
in  a  further  plea  that  the  said  plaintiff  was  in- 
debted to  him  for  certain  commissions  upon  re- 
newal policies  of  insurance  issued  after  his  dii>- 
cbarge  from  the  agency  of  said  plaintiff.  A 
decree  having  been  entered  in  favor  of  plaintiff, 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  James  C.  Moody,  for  plaintiff  in 
error: 

1.  The  circular  of  1849  did  not  operate  to 
revoke  the  letter  of  1848. 

Each  of  these  papers  contains  two  distinct 
parts,  and  these  parts  are  to  be  considered  by 
themselves  separately.  In  each  paper  there  is 
a  power;  and  in  each  is  a  contract;  and  these 
two  have  no  more  intimate  relations,  becau!« 
of  being  embodied  in  one  paper,  than  if  «w- 
tained  m  separate  and  distinct  documents.  The 

NOTX.— Urage  and  ctutotn,  adm(nQtaUy  In  eoa- 
ttruetUmof  contracts.  See  note  to  Adams  v.  Otter- 
back,  S6  U.  S.(  15  How.),  sas. 
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power  has  no  relation  whatever  to  the  contract 
for  compensation,  since  comcensation  is  not  in 
the  least  material  to  the  valiaity  of  the  power, 
which  remains  the  same,  with  or  without  com- 
pensation, with  much  or  with  little. 

The  only  substantial  difference  between  the 
two  is  the  difference  in  respect  to  the  compen- 
sation proposed. 

It  is,  undoubtedly,  competent  for  a  principal, 
if  he  desire  to  get  rid  of  a  contract  for  compen- 
sation, to  accomplish  his  purpose  by  means  of 
a  revocation,  for  he  thus  cuts  under  and  prac- 
tically annuls  the  contract,  bv  destroying  the 
subject  on  which  only  it  could  operate.  The 
power  being  revoked,  no  compensation  could 
be  earned  through  executing  it 

But  the  converse  is  not  true.  The  power  re- 
mains unaffected,  though  the  contract  for  com- 
pensation be  modified  or  destroyed.'  This  is 
undeniable,  since  the  validity  of  a  power  has 
no  relation  to  compensation,  and  is,  therefore, 
in  nowise  affected  by  its  want. 

In  so  far,  therefore,  as  respects  the  naked 
question  of  revocation,  the  proposition  for  a 
change  in  the  contract  for  compensation  could 
have  no  effect;  and  hence  we  are  bound  to  ac- 
cept the  paper  of  Oct.  18,  1848,  as  the  continu- 
ing source  of  the  power,  unaffected  by  the 
circular  of  1840. 

Was  the  conduct  of  the  agent  such  in  the 
premises  as  to  constitute  a  vaud  acceptance  by 
him  of  the  proposed  change  of  compensation? 
It  was  not,  because: 

1.  There  was  no  consideration  to  support  his 
acceptance.  That  agency  was  his  already ;  fully 
vested  in  him  under  the  letter  of  1848,  and,  as 
we  have  shown,  was  unrevoked.  To  offer  that 
agency,  therefore,  as  a  consideration,  would  not 
be  less  absurd  than  to  insist  that  an  offer  to  sell 
a  man  his  own  farm  is  a  good  consideration  to 
support  his  promise  to  purchase  and  pay  for  it. 
Yet  it  cannot  be  pretended  that  anytlilng  else 
was  offered  as  a  consideration  for  the  agent's 
acceptance  of  the  proposed  change  of  contract, 
other  than  an  agency  already  completely  vested 
in  him. 

In  this  view  of  the  case,  there  could  be  no 
valid  acceptance,  even  assuming  there  had  been 
an  express  acceptance.    But, 

2.  There  was  no  acceptance  at  all.  The  fact, 
then,  that  the  agent  continued  to  execute  the 
power,  under  the  letter  of  1848,  cannot  be  con- 
strued into  conduct  iinplying  an  acceptance  of 
any  new  proposition.  He  was  simply  discharg- 
ing an  already  existing  duty. 

S.  The  circular  of  1 849  was  never  intended  to 
revoke  the  power  under  the  letter  of  1848,  nor 
to  create  a  new  contract. 

It  was  evidently,  as  all  the  circumstances  in- 
dicate, prepared  for  use  in  creating  new  agen- 
cies and  for  fixing  the  compensation  of  the  new 
agents.  It  was  not  prepared  for  the  old  agents, 
nor  intended  to  affect  their  relations  to  the  Com- 
pany. After  it  was  prepared  and  ready  to  be 
sent  out  it  was,  doubtless,  considered  desirable 
to  have  it  in  the  hands  also  of  the  old  agents, 
because  it  was  much  more  elaborate  and  de- 
tailed in  its  explanation  and  sug^tions  touch- 
ing the  best  methods  of  advancmg  the  insur- 
ance business  than  the  letter  of  1848,  which 
contained  substantially  the  same  matter,  in  a 
more  condensed  and  less  perspicuous  form.  The 
drcular  was  an  admirable  essay  on  the  whole 
8ee  10  Wall. 


qrstem  of  life  insurance,  setting  forth  its  ad- 
vantages and  pointing  out  various  motives 
which  the  agent  might  advantageously  urge. 

Mr.  i.  U.  Kram,  for  defendant  in  error: 

For  the  purposes  of  this  case  we  need  only  to 
refer  to  one  clause  of  the  last  circular,  viz. : 

"For  your  services,  as  above,  you  will  be  al- 
lowed a  commission  of  ten  percent,  on  the  first 
premium  (cash  and  notes)  and  five  per  cent,  on 
all  subsequent  renewal  premiums,  so  long  as 
you  continue  the  agent  of  the  Company." 

The  plaintiff  in  error  having  received  and 
acted  on  this  circular,  it  must  be  regarded  as 
the  contract  of  the  parties  in  respect  to  the  serv- 
ices rendered  or  to  be  rendered,  and  the  com- 
pensation to  be  paid  therefor. 

The  duration  of  the  agency  of  the  plaintiff  in 
error  was  limited  to  the  pleasure  of  the  parties 
respectively. 

This  proposition,  if  language  has  any  force, 
is  determined  in  favor  of  the  defendant  in  error, 
by  the  very  terms  of  the  circular  of  Sep.  86, 
1849,  and  the  bond  of  plaintiff  in  error,  dated 
July  19,  1858. 

In  the  former  writing  the  language  is,  "  So 
long  as  you  continue  the  agent  of  the  Com- 
pany." 

In  the  bond  the  language  is,  "Whereas,  the 
above  named  Henry  Stagg  has  been  duly  ap- 
pointed by  the  directors  of  said  Company,  their 
agent  for  the  City  of  St.  Louis  and  its  vicinity, 
State  of  Missouri,  during  their  pleasure." 

The  money  sued  for  in  this  case  was  collected 
and  received  b^  the  plaintiff  in  error  after  he 
entered  into  this  bond. 

Mr.  Jiutiee  BlUler  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  became  the  agent  of  the 
Insurance  Company  in  October,  1^9,  by  his 
acceptance  of  a  circular  which  containea  this 
language:  "The  usual  compensation  of  agent, 
so  far  as  we  know,  is  10  per  cent,  commission 
on  the  premium,  with  one  dollar  for  each  pol- 
icy and  5  per  cent,  on  the  premium,  on  the  re- 
newal of  the  policy."  In  about  a  year  after- 
ward, he  received  another  circular  which,  like 
the  former,  had  much  of  instruction  as  to  his 
ageiyy,  and  which  contained,  in  lieu  of  the  lan- 
guage above  cited,  the  following:  "For  your 
services,  as  above,  you  will  be  allowed  a  com- 
mission of  10  per  cent,  on  the  first  premiums, 
cash  and  notes,  and  5  per  cent,  on  all  subse- 
quent renewal  premiums,  so  long  as  you  contin- 
ue the  agent  of  the  Company."  The  plaintiff 
testified  that  he  received  and  acted  on  this  lat- 
ter paper  for  about  fifteen  years,  when  he  was 
discharged.  He  claims  in  this  suit  some  $S,000 
as  the  6  per  cent,  commission  on  the  renewal 
premiums  of  policies  originally  made  by  him 
as  agent,  which  have  been  received  by  the  Com- 
pany since  he  was  disctiarged. 

To  support  this  claim,  be  undertook  to  prove 
by  other  insurance  agents  that  such  was  the 
custom,  as  between  insurance  companies  and 
their  agents. 

But  the  court  ruled,  as  a  matter  of  law,  that 
there  was  an  express  contract  in  the  case,  and 
that  the  custom  could  not  be  admitted. 

It  is  also  ruled  that  the  later  circular,  from 
which  we  have  quoted,  wassubstitutedasa  new 
contract  instead  of  the  first  one,  and  that  its 
fair  construction  was  to  limit  Uie  agency  to  the 
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pleasure  of  tbc  Company,  and  to  terminate  the 
right  of  the  agent  to  commissions  on  renewal 
premiums,  with  the  revocation  of  his  agency. 

The  right  of  the  Insurance  Company  to  ter- 
minate the  agency  of  the  plaintiff,  at  its  discre- 
tion, is  not  denied  by  his  counsel,  nor  is  there 
any  serious  effort  to  support  the  offer  to  prove 
the  custom.  Indeed,  if  the  court  was  right  in 
holding  that  the  contract  between  the  parties 
was  expressed  b^  the  language  of  the  second 
circular,  it  is  quite  clear  there  was  no  room  for 
usage,  for  it  is  there  expressly  stated  that  the 
commission  on  the  renewal  premiums,  like 
those  on  the  original  premiums,  was  to  be  paid 
only  BO  long  as  the  plaintiff  continued  to  be  the 
agent  of  the  Companv. 

Nor  can  we  doubt  for  a  moment  that  the  later 
circular  must  be  held  to  represent  the  agree- 
ment of  the  parties  as  to  compensation.  After 
having  received  that  circular  and  acted  on  it 
for  fifteen  years,  received  and  adjusted  his  com- 
pensation by  it,  he  is  estopped  to  deny  that  it 
was  the  contract  under  which  he  acted.  If 
there  was  any  other  contract  it  was  for  him  to 
show  it.  He  does  not  do  this  by  producing  the 
circular  of  the  year  previous.  If  there  was 
anything  fraudulent,  unfair  or  illegal  in  the  new 
terms  offered,  or  in  the  mode  in  which  he  was 
induced  to  accept  them,  he  should  have  shown 
it,  but  he  has  not  even  attempted  it. 

We  are,  therefore,  clearly  of  opinion  that  when 
it  is  shown  that,  as  agent  of  the  Company,  he  re- 
ceived and  acted  upon  that  circular,  he  is 
bound  by  its  terms  as  the  measure  of  his  com- 
pensation. 

The  judgment  of  the  Circuit  Court  it,  therefore, 
affirmed. 


CALEB  P.  MARSH,  F^.  in  Err., 

V. 

THE  BOARD  OF  SUPERVISORS  OF  FUL- 
TON CO. 

(See  8.  C,  10  WaU.,  «7<4MJ 

County  fubseriptionfor  railroad  ttoek,  iehen  in- 
valid— county  bonds,  when  invaXid — abtenee  of 
authority  to  exeeute  them — inwffieientratifiea- 
Hon  by  nipercitort. 

A  vote  of  a  County  authorizing  a  subscription  by 
the  County  to  the  stock  of  a  railroad  corporation 
does  not  authorize  a  subscription  to  the  stock  of  a 
branch  of  tnat  corporation,  dlMjonnected  from  the 
other  portions  of  the  orlKtnal  line,  and  of  compar- 
atively little  value. 

That  the  plaintiff  was  an  Innocent  purchaser  of 
the  bonds  without  notice  of  their  invalidity,  cannot 
affect  the  liability  of  the  County  in  sucb  case. 

The  authority  to  contract  must  exist  before  any 

Erotectlon  as  an  innocent  purchaser  can  be  claimed 
V  the  holder. 

The  protection  which  commercial  usace  throws 
around  negrotiable  paper,  cannot  be  used  to  estab- 
lish tbe  authority  by  which  It  was  originally  issued. 

The  power  of  ratlncatlon  of  the  trands  did  not  lie 
with  tne  Supervisors.  A  ratification  can  only  be 
made  when  the  party  ratifying  possesses  the  power 
to_perform  the  act  ratified. 

The  Supervisors  possessed  no  authority  to  make 
tbe  subscription  or  issue  tbe  bonds  In  the  first  in- 
stance, without  the  previous  sanction  of  tbe  quali- 
fied voters  of  the  County ;  tbey  could  not,  there- 
fore,  ratify  a  subscription  without  a  rote  of  the 
County. 

[No.  849.] 
Buimitted  Jan.  31,  1871.  Decided  Feb.  13, 1871. 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Dlinoia. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error,  upon  certain  bonds  purport- 
ing to  have  been  issued  by  the  County  of  Ful- 
ton, State  of  Illinois.  Judgment  having  been 
given  for  the  defendant,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  further  stated  by  the  court: 

Meurt.  O.  H.  Browning  and  0.  C.  Skin- 
ner, for  plaintiff  in  error: 

It  is  claimed  the  bonds  are  void  because 
tbe  Central  Division  is  named  in  the  subscrip- 
tion book  and  in  the  bonds,  and  because  of  tlie 
passage  of  the  Act  of  Feb.  14,  1857. 

The  order  of  Mar.  5,  1857,  directing  the  sub- 
scription to  be  made  by  the  clerk  on  the  books 
of  the  Central  Division,  etc.,  is  clear  recog- 
nition and  adoption  by  the  County  of  the  Act 
of  Feb.  14,  1857,  creating  the  divisions,  and  ex- 
press authority  to  the  clerk  to  make  the  sub- 
scription to  that  Division,  and  issue  the  bonds 
to  the  "  Central  Division  of  the  Mississippi  and 
Wabash  Railroad  Company." 

The  Act  of  Feb.  14,  1857.  was  obtained  to 
facilitate  the  construction  of  the  road,  and  the 
Act.  in  the  interest  of  Fulton  County,  provided 
that  the  Central  Division  should  be  constructed 
by  Canton,  Fulton  County,  the  principal  town 
of  the  County. 

The  County  was  a  public  political  Corpora- 
tion ;  a  department  of  the  State  over  which  the 
law  making  branch  of  the  State  Oovemment 
had  plenary  power  in  modifying  or  changing 
its  duties,  relations  and  powers. 

Boberteon  v.  Boeltford,  21  III,  451;  Both  y. 
SMpman,  4  Scam.,  186;  25  111.,  191. 

The  Dartmouth  CoUege  case  clearly  recog- 
nizes this  rule  as  to  public  corporations.  4 
Wheat.,  519. 

The  Act  of  1857  may  be  treated  as  an  ati 
thorized  legislative  direction  to  a  municipal 
Corporation  of  the  State. 

The  General  Assembly  could,  by  statute,  levy 
taxes  on  the  County  to  pay  repudiated  or  im- 
perfect obligations  of  the  County,  incurred  for 
local  purposes,  or  compel  the  dountv  authori- 
ties to  pay  such  obligations,  or  validate  debts 
of  the  County  created  imder  color  of  law.  tor 
local  improvements. 

Sham  V.  Dennie,  6  Oilm.,  405;  l%omat  v. 
LOand,  24  Wend.,  66;  GuUford  v.  Chenango 
G?.,  18  N.  Y.,  148.  Here  the  Legislature  com- 
pelled the  levy  of  local  taxes  to  jmy  a  repudi- 
ated debt  of  the  town,  which  could  not  be  col- 
lected at  law. 

Brewxter  v.  Syraeuee,  19  N.  T.,  116.  Here 
the  Legislature  levied  a  tax  on  the  City,  to  pay 
for  improvements  more  than  the  contract  pnce. 

Thompton  v.  Lee  Co.,  8  Wall.,  327  (70  U.  8.. 
XYIII.,  177).  held  that  the  Legislature  may 
validate  county  bonds,  Irregularly  issued. 

Keithtburg  v.  Prick,  84  111.,  405,  held  that 
Legislature  may  legalize  bonds  illegally  issued 
by  town.  City  v.  Lanrnm  {ante,  725),  8  III.,  619; 
in  PYeeportY. Stephenson  Cfe.,41  111., 495,held,  that 
municipal  bodies  are  under  control  of  the  Leg- 
islature, and  that  in  an  Act  relating  to  altera 
tion  or  change  of  their  duties,  no  question  of 
vested  rights  could  arise.  Page  499  and  50  Dl.. 
69 

The  County  of  Fulton  could  no  more  com- 
plain of  the  legislative  action  in  changing  its 
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rdations  tn  the  railroad  company,  creating  the 
divisions,  than  it  could  complain  of  a  statute 
enforcing  payment  of  a  repudiated  or  illegal 
demand,' or  making  valid  void  bonds  of  the 
County;  and  by  the  Act  of  Feb.  U,  1857,  the 
County  was  concluded,  even  if  it  had  not  adopted 
and  acted  under  it  by  the  order  of  Mar.  6, 1857, 
and  directed  the  subscription  to  be  made  b^  the 
clerk  to  the  "  Central  Division  of  the  Missis- 
sippi and  Wabash  Railroad  Company." 

A  reasonable  discretion  will  be  conceded  to 
the  County  Board  in  making  the  vote  effectual, 
and  in  carrying  out  the  general  intent  and  pur- 
pose of  the  statutes  (wnich  by  their  titles  are 
declared  to  be  in  aid  of  public  improvement), 
and  of  the  vote  nnder  the  change  sanctioned  by 
the  Act  of  Feb.,  1867,  or  other  conditions  aris- 
ing in  furtherance  of  the  object  sought — rail- 
road facilities. 

The  transaction  being  in  good  faith  under  the 
vote,  the  ordinance  of  the  County  Board,  and 
the  Act  of  Feb.  14,/1857,  and  the  bonds  having 
been  applied-in  the  interest  of  the  County,  sub- 
stantially to  the  purpose  and  as  originally  in- 
tended, this  court  will  look  to  the  substance 
and  general  purpose,  and  reject  technical  de- 
fenses. 

The  Board  might  authorize  any  of&cer  to 
make  the  subscription  and  issue  the  bonds  in 
the  name  of  the  County,  and  it  chose  to  confer 
the  authority  on  the  clerk,  the  keeper  of  its  rec- 
ords and  of  the  county  seal. 

This  question  is  decided  in  Clarke  v.  Hancock 
Co..  27111.,  305. 

The  whole  case  shows  that  the  real  and  sup- 
posed interest  of  Fulton  County  was  the  crea- 
tion of  the  Central  and  Western  Divisions;  that 
the  aid  given  to  the  enterprise  by  the  subscrip- 
tions in  the  Central  Division,  including  the 
County  aid,  might  be  expended  at  the  locality, 
and  secure  to  it  a  railroad;  that  with  this  view, 
all  acquiesced  in  like  divisions  by  the  railroad 
company,  prior  to  the  amendatory  Act  of  1857, 
and  procured  that  Act,  the  better  to  effect  the 
object.  The  stockholders,  of  which  the  County 
was  one,  elected  Commissioners  for  this  divis- 
ion under  the  Act,  and  the  enterprise  pro- 
ceeded and  the  bonds  were  issued  accordingly. 

The  County  is,  therefore,  estopped  from  com- 
plaint about  wliat  was  done  fonts  benefit,  with 
its  participation,  and  in  pursuance  of  its  record 
orders. 

Mr.  S.  Coming  Jadd,  for  defendant  in 
error: 

There  was  no  vote  in  favor  of  the  company 
to  which  the  bonds  were  issued;  hence  no 
power,  even  in  the  Board  of  Supervisors,  to  is- 
sue them;  much  less  in  the  clerk,  who  executed 
and  delivered  them  without  any  authority 
whatever. 

The  4th  section  of  the  Act  of  1849.  Statutes 
of  Illinois,  provides  that  "No  subscription  shall 
be  made,  or  purchase  or  bond  issued  by  any 
County,  •  •  •  •  unless  a  majority  of  the 
qualified  voters  of  such  county  •  «  *  shall 
vote  for  the  same."  The  same  section  provides 
that  the  notices  of  the  election  shall  specify  the 
company  in  which  stock  is  proposed  to  be  sub- 
scribed. 

Aug.  81, 1857,  the  Clerk  of  the  County  Court 
of  Fulton  County,  Illinois,  signed  and  deliv- 
ered to  the  Commissioners  of  the  "  Central  Di- 
vision of  the  Mississippi  and  Wabash  Railroad 
See  10  Wau,. 


Company,"  who  demanded  them  for  such  Di- 
vision, thirty  bonds. 

Sep.  16,  1858,  the  Board  of  Supervisors  of 
Fulton  County  passed  an  order  submitting  the 
proposition  to  the  voters  of  the  County,  at  the 
then  ensuing  November  election,  as  to  whether 
or  not  the  said  Countj  should  subscribe' $75,- 
000  to  the  Mississippi  and  Wabash  Railroad 
Co.,  etc.  This  was  the  only  proposition  sub- 
mitted to  the  voters,  and  no  proposition  was 
ever  submitted  in  respect  to  taking  stock  in  the 
"  Central  Division  of  the  M.  &  W.  R.  R. 
Co." 

On  precisely  this  state  of  facts,  I  say,  the  Su- 
preme Court  of  Illinois  held  this  "  Central  Di- 
vision of  the  Mississippi  and  Wabash  R  R. 
Co.,"  to  which  the  bonds  in  controversy  were 
issued,  to  be  a  separate  and  distinct  Corpora- 
tion from  the  Mississippi  and  Wabash  R.  R. 
Co.,  to  which  the  subscription  was  voted.  See 
F^on  Co.  V.  Mist.  &  WaJbaOi  R.  R.  Co.,  21 
lU..  869-372. 

Mr.  Juttiee  Field  delivered  the  opinion  of 

the  court: 

In  Februarv,  1853,  the  Mississippi  and  Wa- 
bash Railroad.  Company  was  incorporated  by 
the  Legislature  of  Illinois  and  authorized  to 
construct  a  railroad  from  Warsaw,  on  the  Mis- 
sissippi River,  to  the  east  line  of  the  State. 

In  September,  1853,  the  Board  of  Super- 
visors of  Fulton  Countv,  through  which  County 
the  projected  line  of  the  road  was  to  run, 
ordered  that  the  question  be  submitted  to  the 
voters  of  the  County  at  the  ensuing  Novemlwi 
election,  whether  the  County  should  subscribe 
$76,000  to  the  capital  stock  of  this  Company, 
and  a  like  sum  to  the  capital  stock  of  the 
Petersburg  and  Springfield  Railroad  Companv, 
payable  in  the  bonds  of  the  County;  such  bonds 
not  to  be  issued  to  the  former  dompany  until 
its  secretary  should  certify  to  the  Board  that 
$700,000  had  been  subscribed  to  its  stock,  and 
five  per  cent,  thereon  had  been  paid.  At  the 
election  ensuing  the  vote  was  taken,  and  a 
majority  of  the  votes  of  the  County  was  cast 
in  favor  of  these  subscriptions. 

In  April,  1854,  the  Board  ordered  its  clerk 
to  subscribe  the  $75,000  voted  to  the  Missis- 
sippi and  Wabash  Company,  and  to  issue  the 
lK>nds  when  it  should  be  ceritfled  to  him  by  the 
secretary  of  the  company  that  $700,000  of  the 
stock  had  l>een  subscribed,  and  five  per  cent, 
thereon  had  been  paid. 

In  September,  1855,  a  similar  order  was  made 
by  the  Board,  requiring  its  clerk  to  enter  the 
sul)scription  on  the  books  of  the  Company  in 
the  name  of  the  County  of  Fulton. 

In  Februarv,  1867,  an  Act  was  passed  by  the 
Legislature  of  Illinois  amending  the  charter  of 
the  Mississippi  and  Wabash  Company,  by  which 
the  line  of  the  railroad  was  divided  into  three 
divisions,  designated  the  Western,  the  Central, 
and  the  Eastern  Divisions,  and  each  division 
was  placed  under  the  management  and  control 
of  a  Board  of  three  Commissioners,  to  be  elected 
by  the  stockholders  of  the  division,  and  to  be 
invested  with  all  the  powers  of  the  original 
Board  of  Directors  of  the  Company  over  the 
road  in  their  division. 

In  April,  1857,  the  stockholders  within  the 
Central  Division  elected  commissioners  of  the 
division,  who  thenceforth  until  December,  1868, 
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exercised  all  the  powers  conferred  by  this 
amendatory  Act. 

Od  the  books  of  the  Central  Division  thus 
organized,  the  cleric  of  the  County  Court  of 
Fulton  County,  acting  as  clerk  of  the  Board  of 
Supervisors  of  that  County,  made  the  subscrip- 
tion of  $76,000  in  the  name  of  the  County,  and 
in  September  following  issued  to  this  division 
the  flneen  bonds  which  are  in  suit  in  this  case. 
Tliese  bonds  purport  to  be  obligations  of  the 
County  of  Fulton  to  the  Central  Division  of 
the  Mississippi  and  Wabash  Railroad  Company, 
and  pledge  the  faith  of  the  County  and  its  prop- 
erty, revenue  and  resources  for  their  payment. 

The  questions  presented  for  oar  considera- 
tion are,  first,  whether  the  bonds  issued  by  the 
clerk  of  the  County  Court  of  Fulton  County  to 
the  Central  Divimon  of  the  Mississippi  and 
Wabash  Railroad  Company  were,  at  the  time 
of  their  issue,  valid  obligations  of  the  Countv 
of  Fulton;  and,  second,  if  not  thus  valid, 
whether  they  have  become  obligatory  upon  the 
county  by  any  subsequent  ratification. 

Were  tney  valid  when  issued?  The  answer 
depends  upon  the  law  of  Illinois  then  in  force. 
The  clerk  of  the  County  Court  possessed  no 
general  authority  to  bind  the  County.  He  was 
a  mere  ministerial  officer  of  the  Board  of  Super- 
visors; and  that  body  was  equally  destitute  of 
authority  in  this  particular,  except  as  the  law 
of  Illinois  gave  it.  That  law  authorized  any 
county  of  £e  State,  and  of  course,  its  super- 
visors, who  exercised  the  powers  of  the  countv, 
to  subscribe  stock  to  any  railroad  company  In 
a  sum  not  exceeding  $100,000,  and  to  pay  for 
such  subscription  in  its  bonds,  provided  such 
subscription  was  previously  sanctioned  by  a 
majority  of  the  qualified  voters  of  the  County, 
at  an  election  called  for  the  expression  of  their 
wishes  on  the  sublect,  and  it  prohibited  any 
subscription  or  the  issue  of  any  bonds  for  such 
subscription  without  such  previous  sanction. 
"  So  subscription  shall  be  made  or  purchase 
bond  issued  by  any  county,"  says  the  law, 
"  unless  a  majority  of  the  qualified  voters  of 
such  county  •  *  *  shall  vote  for  the  same." 
And  the  law  further  requires  that  the  notices 
calling  for  the  election  "  shall  specify  the  Com- 
pany m  which  stock  is  proposed  to  be  sub- 
scribed," 

These  provisions  furnish  the  answer  to  the 
first  question  presented.  The  only  subscrip- 
tion authorized  by  the  voters  of  Fulton  County 
was  that  to  the  Mississippi  and  Wabash  Rail- 
road Company,  and  one  to  the  Petersburg  and 
Springfield  Company.  The  Central  Division 
of  the  Mississippi  and  Wabash  Railroad  Com- 
pany was  a  different  corporation  from  the 
original  Company.  It  has  been  so  held  by  the 
Supreme  Court  of  Illinois  in  a  case  involving 
the  consideration  of  a  portion  of  the  bonds  in 
suit  and  the  remaining  $60,000  of  bonds  of  the 
original  subscription. 

The  amendatory  Act  of  18S7  dividing  the 
road  into  three  divisions,  and  subjecting  each 
division  to  the  control  and  mant^ment  of  a 
different  Board,  clothed  with  all  the  powers  of 
the  original  Board,  so  far  as  the  division  was 
concerned,  worked  a  fundamental  change  in 
the  character  of  the  original  corporation,  and 
created'  three  distinct  corporations  in  its  place. 
A  subscription  to  a  company  whose  charter 
provided  for  a  continuous  line  of  railroad  of 
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two  hundred  and  thirty  miles,  acroae  the  entire 
State,  was  voted  by  the  electors  of  Fulton 
County;  not  a  subscription  to  a  company  wboae 
line  of  road  was  less  than  sixty  miles  in  extent, 
and  which,  disconnected  from  the  other  por- 
tions of  the  original  line,  would  be  of  compara- 
tively little  value. 

But  it  is  earnestly  contended  that  the  plaint- 
iff was  an  innocent  purchaser  of  the  iMnda 
without  notice  of  their  invalidity.  If  such 
were  the  fact,  we  do  not  perceive  how  it  could 
affect  the  liability  of  the  County  of  Fulton. 
This  is  not  a  case  where  the  party  executing  Uie 
instruments  possessed  a  fienenti  capacity  to  con- 
tract, and  where  the  instruments  nu^ht  for 
such  reason  be  taken  without  special  mqiiiry 
into  their  validity.  It  is  a  case  where  the 
power  to  contract  never  existed — ^where  the  in- 
struments might,  with  equal  authority,  have 
been  issued  by  any  other  citizen  of  the  county. 
It  is  a  case,  too,  where  the  holder  was  bound 
to  look  to  the  action  of  the  officers  of  the 
county  and  ascertain  whether  the  law  had  been 
so  far  followed  by  them  as  to  justify  the  issue 
of  the  lionds.  The  authority  to  contract  must 
exist  before  any  protection  as  an  innocent  pur- 
chaser can  be  claimed  by  the  holder.  This  ia 
the  law,  even  as  respects  commercial  paper, 
alleged  to  have  been  issued  under  a  delegated 
authority,  and  is  stated  in  the  case  of  Fio^$ 
Aceeptanea  [an<«,  178].  In  speaking  of  notesand 
bills  issued  or  accepted  by  an  agent,  acting 
under  a  general  or  special  power,  the  court 
says:  "  In  each  case  the  person  dealing  witb 
the  agent,  knowing  that  he  acts  only  by  virtue 
of  a  delegated  power,  must,  at  his  peril,  see 
that  the  paper  on  which  he  relies  comes  within 
the  power  under  which  the  agent  acts.  And 
this  applies  to  every  person  who  takes  the 
paper  afterwards;  for  it  is  to  be  kept  in  mind 
that  the  protection  which  commercial  usage 
throws  around  negotiable  paper  cannot  be  used 
to  establish  the  authority  by  which  it  was  orig- 
inally issued." 

It  18  also  contended  that  if  the  bonds  in  suit 
were  issued  without  authority  their  issue  was 
subsequently  ratified,  and  various  acts  of  the 
Supervisors  of  the  County  are  cited  in  support 
of  the  supposed  ratification.  These  acta  fall 
verv  far  short  of  showing  any  attempted  ratifi- 
cation even  by  the  Supervisors.  But  the  an- 
swer to  them  all  is  that  the  power  of  ratifica- 
tion did  not  lie  with  the  Supervisors.  A  ratifi- 
cation is,  in  its  effect  upon  the  act  of  an  agent, 
equivalent  to  the  possession  by  him  of  a  pre- 
vious authority.  It  operates  upon  the  act  rat- 
ified in  the  same  manner  as  though  the  author- 
ity of  the  agent  to  do  the  act  existed  origiaaliy. 
It  follows  that  a  ratification  can  only  be  made 
when  the  party  ratifying  poeseeees  the  power 
to  perform  the  act  ratified.  The  Superviaora 
possessed  no  authority  to  make  the  subecrip- 
tion  or  issue  the  bonds  in  the  first  instance 
without  the  previous  sanction  of  the  qualified 
voters  of  the  County.  The  Supervisors,  in  that 
particular,  were  the  mere  agents  of  the  County. 
They  could  not,  therefore,  ratify  a  subacrip- 
tion  without  a  vote  of  the  County,  becaoae 
they  could  not  make  a  subscription  in  the  first 
instance  without  such  authorization.  It  would 
be  absurd  to  say  that  they  could,  without  such 
vote,  by  simple  expressions  of  approval,  or  in 
some  other  indirect  way,  give  validity  to  acts 
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when  they  were  directly,  in  terms,  proliibited 
by  statate  from  doing  those  acts  until  after 
auch  vote  was  liad.  That  would  be  equivalent 
to  gaying  that  an  agent,  not  having  the  power 
to  do  a  particular  act  for  his  principal,  could 
give  vaUaity  to  such  act  by  its  indirect  recog- 
nition. MeOraeken  v.  San  Franeiseo,  16  Cal., 
434. 

We  do  not  mean  to  intimate  that  liabilities 
may  not  be  incurred  by  counties  independent 
of  the  statute.  Undoubtedly  they  mav  be. 
The  obligation  to  do  justice  rests  upon  all  per- 
sons, natural  and  artificial,  and  if  a  county 
obtains  the  money  or  property  of  others  with- 
out authority^  the  law,  independent  of  any  stat- 
ute, will  compel  restitution  or  compensation. 
But  this  is  a  very  different  thing  from  enforc- 
ing an  obligation  attempted  to  be  created  in 
one  way  when  the  statute  declares  that  it  shall 
only  be  created  in  another  and  different  way. 

We  perceive  no  error  in  the  record,  and  ike 
Judgment  qf  the  Circuit  Court  mutt,  thertfore,  he 
affirmed. 

Clted-1«  Wall.,  405 :  1«  Wall.,  262;  92  IT.  8.,  490 ;  M 
Cr.8.,80e:  1(BC.8..2»9:  10rC.S..8S6:  lOen.8.,123; 
15  Blatohf ..  2t«,  288 :  2  Wood,  638 ;  8  Wood,  213. 214 ; 
27  N.  J.  Eq., 200;  TT  III.,  1S4;  21  Minn.. 266;  9  Kan., 
704;  10  Kan..  681:  12  Kan.,  204, 218 ;  60  Ind.,  114;  W 
lDd.,6ae:68N.  r.,  113;  88N.  r..68;;54Ho.,665;  W 
Ho.,  64:  ST  Uo.,487;  37  Wis.,  176;  8  Am.  Kep.,  110. 
Ul  (48  Ho..agS):  IS  Am.  Rep.,  598  (64  IU.,^1;  22 
Am.  Bep.,  224,  225,  238  (48  loira,  48) ;  29  Am.  Bep., 
138  (78  N.  r..  238). 


PITZER  MILLER,  PQT.  in  Err., 

«. 

LARKiN  Mckenzie  et  al. 

(See  S.  C,  10  WaU.,  682-683.) 


Writ  of  error,  when  defective  at  to  partiet — 

practice. 
A  writ  of  error  Is  defect  Ire  In  respect  to  the  par- 
«iea,  which  recites  that  the  prooeedio'ffs  are  between 
Pitzer  Miller,  and  Larkln  HoKenzle  and  others. 

This  defect  is  fatal  to  the  jurisdiction  of  this 
oourt,  and  requires  a  dismissal  of  the  case. 

[No.  18.] 
Argued  Feb.  17.  1871.     Bedded  Feb.  tO,  1871. 

IN  ERROR  to  the  District  Court  of  the  Unit! 
ed  States  for  the  Northern  District  of  Mis 
siasippi. 

On  motion  to  dismiss. 

The  facts  of  the  case  are  suflSciently  stated  by 
the  court. 

The  case  was  elaborately  argued  upon  the 
merite,  on  Nov.  35,  1869,  and  again,  Feb.  8, 
1871.     This  motion  was  made  Feb.  15,  1871. 

Mr.  P.  PhilUps,  for  defendants  in  error. 

Mr.  T.  Wilson,  for  plaintiff  in  error. 

Mr.  Juttiee  Nelaon  delivered  the  opinion  of 
the  oourt: 

The  case  is  a  writ  of  error  to  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi. 

The  suit  was  brought  by  Miller  in  the  court 
below,  to  recover  the  value  of  several  bales  of 
cotton.  Such  proceedings  were  had  that  aiudg- 
ment  was  rendered  for  ue  defendants.  Where- 
upon the  plaintiff  brought  this  writ  of  error. 

A  motion  is  now  made  on  the  part  of  the  de- 
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fendants  to  dismiss  the  case  for  want  of  juris- 
diction. 

It  appears,  from  an  inspection  of  the  record, 
that  the  writ  of  error  is  defective  in  respect  to 
the  parties.  It  is  therein  recited  that  the  pro- 
ceedings are  between  Pitzer  Miller  and  Larhin 
MeKenzie  and  othert.  This  defect  has  been 
held  so  many  times  in  this  court  as  fatal  to  its 
jurisdiction  that  it  need  be  but  mentioned  to  re- 
quire a  dismissal  of  the  case. 

Motion  granted. 


THE  MAYOR  AND  CITY  COUNCIL  OP 
BALTIMORE,  Plff.  in  Err., 

V. 

THE  BALTIMORE  AND  OHIO  RAILROAD 

COMPANY. 

(8ee  8.  C,  10  WaU.,  543-658.) 

Conttruetion  of  contract — collection  of  income  taw 
on  railroad  mortgage. 

An  agreement  between  a  railroad  company  and 
a  city ,  that  the  company  shall  pay  all  expense  IdoI- 
dental  to  the  Issue  of  the  city  bonds  does  not  cover 
an  income  tax  against  the  city  under  the  Law  of 
1862,  which  is  not  an  expense  incidental  to  the  issue 
of  the  t>onda. 

This  lax  haviov  been  exacted  under  color  of  law 
and  the  company,  haviogr  notlBed  the  dly  of  the 
demand  of  the  CTnited  States  and  the  proceedinss 
taken  to  enforce  it,  and  having:  protested  airainst 
its  collection,  werejustlfled  in  paytnsr  It. 

The  city  should  have  tested  the  legality  of  the 
assessment  and  collection  of  this  tax,  by  institut- 
ing proper  proceedings  to  recover  back  the  money. 

It  cannot  turn  round  and  litigate  the  legality  of 
the  tax  with  the  railroad  company. 

[No.  78.] 
Argued  Jan.  U,  1871.     Decided  Fa.  S7.  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

Suit  was  brought  by  the  plaintiff  in  error  in 
the  Superior  Court  of  Baltimore,  to  recover  a 
certain  balance  of  interest  upon  a  mortgage, 
which  the  defendant  in  error  bad  deducted  and 
used  for  the  payment  to  the  Oovernment  of  the 
United  States,  of  a  tax  upon  the  said  mortgage. 
The  case  before  its  determination  was  remov^ 
by  eertiorari.to  the  court  below.  Judgment  hav- 
ing been  given  for  the  defendant,  the  plaintiff 
sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Mettri.  Wm.  Henry  Norria  and  Geo.  H. 
Chandler,  for  plaintiff  in  error: 

The  plaintiff  in  error  asks  for  a  reversal  of 
this  judgment  for  the  following  reasons: 

I.  Because,  had  this  been  a  transaction  be- 
tween private  parties,  the  circumstances  of  the 
case  show  that  the  position  of  the  City  in  rela- 
tion to  the  railroad  was  not  to  be  more  onerous 
than  that  of  a  surety.  It  will  be  observed  that 
the  form  originally  intended  was  that  the  road 
should  issue  bonds  and  theCity  guaranty  them. 
But,  on  account  of  the  greater  market  value  of 
municipal  bonds,  this  form  was  changed  to  a 
direct  issue  of  bonds  by  the  City,  creating  no 
contract  l)etween  the  lx>nd  holders  ana  the 
Railroad  Company,  and  a  mortgage  by  the 
road  to  the  City  to  secure  the  furnishing  of  the 
interest  in  advance  to  the  City  on  those  bonds, 
and  quarterly  installments  for  the  creation  of 
a  sinking  fund  for  the  redemption  of  the  prin- 
cipal of  the  bonds. 
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IndependeDtly,  therefore,  of  express  stipula- 
tions, by  the  nature  of  the  transactions,  the 
Railroad  Company  was  bound  to  indemnify 
the  City,  as  if  the  form  of  principal  and  sure- 
ty had  been  carried  out.  By  that  relation,  the 
situation  of  a  surety  can  never  be  more  onerous 
than  that  of  the  principal. 

Bnrge.  Surety,  5,  6;  Chit.  Cont.,  522;  Mr. 
Jvstice  Nelson,  in  U.  IS.  v.  AIMury,  4  Wall., 
186  (71  U.  8.,  XVIII.,  821);  1  Hill.  Real  Prop., 
407 ;  PMand  v.  Herrie*.  8  Bos.  &  P. ,  341 ;  Chit. 
Cont.,  504;  Holma  v.  Wud,  19 Barb..  128. 

The  possibility  of  taxation  should  have  been 
foreseen  by  the  principal,  and  it  is  a  part  of  his 
obligation  to  indemnify  the  surety. 

Maltby  v.  R.  R.  Co.,  52  Pa,,  148. 

If  there  is  any  hardship  in  the  taxation,  it  is 
one  which  the  ijorrower  contracted  to  bear,  and 
is  a  part  of  the  obligation  of  his  contract. 

D»rmoU\.  Jbn«,  aWttll.,81(69U.8.,XVn., 
762);  U.  8.  y.  KeehUr  {ante,  574). 

In  this  case,  the  express  contract  of  the  par- 
ties provided  "That  any  or  all  expenses  inci- 
dent to  the  issue  of  any  of  the  bonds,  whether 
currency  or  sterling,  as  aforesaid,  shall  in  like 
manner  be  chargeable  to,  and  paid  by,  the  said 
Railroad  Company." 

8ec.  1  of  Ordinance  and  Law,  last  clause, 
p.  5;  R.  R.  Co.  V.  Titut,  49  Pa.,  277. 

Congress  never  intended  to  give  the  power  to 
deduct  the  tax  by  the  debtor,  when  the  debtor 
had  contracted  to  pay  all  expenses  incidental  to 
the  loan.  It  did  not  propose  to  alter  contracts, 
but  merely  to  use  the  debtor  as  an  a^^ency  to 
collect  the  tax  from  the  creditor,  whom  it  in- 
tended to  tax. 

Congress  made  its  purposes  more  distinct  by 
the  Act  of  June  80,  1864,  sec.  122,  as  follows: 

"The  payment  of  the  amount  of  said  duty  so 
deducted  from  the  interest,  etc. ,  shall  discharge 
said  company  from  that  amount  of  the  divi- 
dend or  interest,  etc.,  except  where  said  com- 
panies may  have  contracted  otherwise." 

18  Slat,  at  L..  284. 

In  this  case  the  Railroad  Company  has  con- 
tracted otherwise.  The  engagement  set  forth 
in  the  final  clause  of  the  Ist  section  of  the  or- 
dinance is  no  usual  covenant  in  a  mortgage 
indemnifying  the  mortgagee  against  taxes  in- 
cnrred  whilst  the  mortgagor  is  in  possession, 
but  is  a  compact  between  borrower  and  lender, 
by  which  the  borrower  stipulates  to  pay  prin- 
cipal and  interest,  free  of  ali  abatements. 

Baightr.  R.  R.  Co.,  6  Wall.,  17  (78  U.  8.. 
XVIII..  819). 

The  tax  was  not  to  be  deducted  in  this  case, 
because  Congress  did  not  intend  double  taxa- 
tion of  the  same  fund. 

Though  the  81st  section  of  the  Act  of  1862 
directed  the  railroad  companies  and  other  col- 
lecting agencies  to  deduct  and  withhold  from 
all  payments  made  to  any  person,  persons  or 
party,  the  duty  of  three  per  centum,  the  gen- 
erality of  these  words  is  to  be  restrained  so  as 
not  impute  to  Congress  an  intent  to  violate  the 
rights  which  were  reserved  to  the  States,  both 
by  the  character  of  the  Federal  Union  and  the 
express  clauses  of  the  Constitution. 

LaTie  County  v.  Oregon  (ante,  101);  U.  S.  v. 
Kirby  {ante,  278); see, also.  Mayor, etc.,  v.  R.  R., 
6  Gill,  298;  Prize  Ca»e»,  2  Black,  668(67  U.  8., 
XVII.,  470). 

States  are  entitled  to  have  property  and  to 
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borrow  money  by  the  issue  of  secnrities,  and 
to  invest  money  free  from  Federal  taxation  if 
this  is  done  for  governmental  purposes,  so  as 
not  to  interfere  with  other  Federal  powers  th«> 
that  to  levy  and  collect  taxes. 

Waton  y.  OharUtton,  2  Pet.,  467;  Sank*  t. 
Mayor  [ante,  57);  Bank  v.  /9ufwrmK>r«(anie,60); 
Bk.  V.  Fenno  {ante,  482);  Thomptimv.  R.  R.  Ou. 
{ante.  792);  Bk.  v.  Oommuiionert,  2  Black,  OSO 
(67  U.S.,  XVII.,  451). 

The  money  of  a  State  municipality ,  raised 
on  a  delegated  power  of  taxation,  and  loaned 
to  a  private  corporation  to  advance  a  govern- 
mental purpose,  is  a  debt  protected  from  Fed- 
eral taxation  by  the  immunities  of  the  State. 

Rogert  v.  Burlington,  3  Wall.,  668  (70  U.  8., 
XVIII.,  82):  Mayor  v.  R.  R.  Co.,  6  Gill,  296, 
297;  S.  C,  21  Md.,  9i;  Maym-.ete.,  v.  Gro»lwn, 
30  Md.,  444;  Erit  Hartford  v.  Hartford  Bridfe 
Co.,  10  How.,  511;  Bk.  v.  Knoop,  16  How., 
869;  Mayorv.  TheSbOe.  IS  Md..  462,  464;  State 
V.  R.  R,  12  Gill  &  J.,  486;  &  C,  8  How.,  550. 

Mr.  i.  H.  B.  Latrobe,  for  defendant  in. 
error: 

First.  Is  the  case  one  that  falls  within  the 
scope  of  the  Act  of  1862,  known  as  the  Interna} 
Revenue  Law? 

Second.  If  it  is,  and  the  United  States  has- 
the  right  to  demand  the  payment  of  the  tax  io 
question,  is  the  Baltimore  and  Ohio  Railroad 
Company  bound,  having  paid  it,  to  pay  to  the 
City  of  Baltimore  the  interest  on  the  $5,000,- 
000  debt  aforesaid,  without  deducting  itT 

On  the  first  point  the  counsel  for  the  plaint- 
iff and  the  counsel  for  the  defendant  in  error 
are  both  agreed.  They  hold  the  tax  to  be  an 
unlawful  exaction. 

The  real  difficulty,  as  between  the  plaintiir 
and  the  defendant  in  error,  arises  under  the 
second  point,  and  becomes  important  only  in 
the  event  of  the  first  point  being  decided  in  the 
affirmative, 

The  solution  of  the  question  depends  on  the 
language  of  the  contract,  which  is  clear  and 
explicit,  defining  accurately  the  rights  and  ob- 
li^tions  of  the  respective  parties. 

The  obligation  of  the  defendant  in  error  to- 
pay  to  the  City  the  full  amount  of  interest, 
without  deduction,  must  turn  upon  the  mean- 
ing that  the  court  shall  give  to  the  words, 
"and  shall  pay  all  and  any  expense  incidental 
to  the  issue  of  any  of  the  bonds,  whether  cur- 
rency or  sterling. 

The  defendant  in  error  insists  that  the  ex- 
penses incident  to  the  issue  of  such  bonds  were 
such  as  related  to  the  preparation  of  them,  and 
such  books  and  clerk  hire  as  might  be  required 
in  connection  with  them. 

All  the  facts  in  the  case  ^o  to  show  that  the 
plaintiff  in  error  is  the  prmcipal  and  not  the 
surety  in  this  transaction. 

The  Baltimore  &  Ohio  Railroad  was  the  first 
work  of  the  kind  conceived,  commenced  and 
completed  in  the  United  States;  and  it  originated 
in  a  desire  to  preserve  a  share,  at  least,  of  the 
trade  of  the  country  west  of  the  AUeghanies, 
of  which  internal  Improvements  oentoing  in 
other  Atlantic  and  rival  cities  threatened  to  de- 
prive it. 

An  incomplete  road,  in  debt,  and  requiring 
the  facility  of  a  double  track  for  a  part  of  its 
length,  was  to  be  relieved  from  its  difliculties  by 
the  action  of  its  principal  stockholder. 
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The  oommissioners  of  finance  were  to  issue 
certificates  of  city  stock,  which  were  to  be  sold 
by  the  commissioners  themselves,  at  not  less 
tttan  par,  and  the  proceeds  paid  to  the  Register 
of  the  City.  With  the  funds  thus  on  hand,  the 
Register  was  to  pay  to  the  Baltimore  and  Ohio 
Railroad  Company  the  amount  that  might  be 
required  by  it,  and  received  by  him  from  the 
oommissioners  of  finance,  reserving  ten  per 
cent.,  lo  be  used  as  a  sinking  fund  to  redeem 
the  principal  at  maturity. 

When,  besides  issuing  its  own  bonds,  the 
City  retained  possession  of  them,  and  sold  them 
only  when  required  from  time  to  time  for  the 
moneys  wanted  by  the  Company.it  really  seems 
difllcult  to  give  to  it  any  other  character  than 
that  of  a  prmcipal  lx>rrowing  money  to  lend  it 
again,  to  aid  in  the  promotion  of  an  object  in 
which  it  was  deeply  and  principally,  interested. 

There  is  nothing  in  the  facts  of  the  case,  as 
disclosed  by  the  evidence,  that  justifies  the  im- 
plication that  would  place  the  defendant  in 
error  in  the  situation  of  principal  in  the  transac- 
tion, while  the  plaintiff  in  error  occupies  that 
of  surety,  so  as  to  subject  the  former  to  those 
liabilities  that,  it  has  been  urged,  attach  to  the 
principal  in  ordinary  cases  of  principal  and 
surely. 

Mr.  JtuHee  Davia  delivered  the  opinion  of 
the  court: 

On  the  first  day  of  July,  1863  (12  Stat,  at  L.. 
469)  Congress  passed  an  excise  law,  levying  an 
income  (ax  of  three  per  cent,  on  all  sums  of 
money  due  for  interest  by  railroad  companies, 
on  its  bonds  or  other  "evidences  of  indebted- 
ness," and  constituting  the  company  the  col- 
lector of  the  tax  for  the  United  States.  The 
Commissioner  of  Internal  Revenue  insisted  that 
»  mortgage  given  by  the  Baltimore  and  Ohio 
Railroad  Company,  to  secure  the  payment  of 
the  principal  and  interest  of  certain  bonds  is- 
sued by  the  City  of  Baltimore  for  its  tjenefit, 
was  an  "evidence  of  indebtedness"  within  the 
meaning  of  the  Act,  and  obliged  the  Company 
to  pay  the  income  tax  thereon,  to  avoid  this 
distress.  This  tax  the  Company  deducted  from 
the  payments  of  interest  to  the  City,  and  the 
suit  is  brought  to  recover  the  amount  with- 
held. 

It  is  contended,  on  the  part  of  the  Citv,  tliat 
if  the  tax  in  question  be  a  lawful  exaction  by 
the  United  States,  the  burden  of  it  must  be 
borne  by  the  Company,  and  that  the  obligation 
of  the  Company  to  the  City  is  not  changed  by 
reason  of  the  imptositton  and  collection  of  the 
tax.  Whether  this  be  so  or  not  depends  on  the 
nature  of  the  contract  between  the  parties,  for 
the  Company  was  authorized  to  withhold  the 
tax,  unless  it  had  contracted  with  the  City  to 
pav  it.  1»  Stat,  at  L.,  284. 

It  appears  that  the  Baltimore  and  Ohio  Rail- 
road Company  needed  money  to  complete  their 
road,  and  that  the  City  of  Baltimore,  a  princi- 
pal stoclUiolder,  and  vitally  interested  in  the 
enterprise,  was  willing  to  lend  the  Company, 
for  this  purpose,  the  sum  of  $4,S00,000.  In 
naedet  to  raise  the  -money,  the  City  issued  six 
per  cent,  currency  bonds  for  $5,000,000,  pay 
able  in  1890.  The  proceeds  of  these  bonds,  less 
ten  per  cent,  reserved  as  a  sinking  fund,  were 
paid  over  to  the  Company,  and  the  City  took 
urom  it  a  mortgage  on  all  its  property,  to  secure 
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the  payment  of  the  principal  and  interest  of  the 
entire  issue  of  bonds. 

It  is  admitted  that  the  Company  paid  to  the 
City,  regularly  as  it  accrued,  the  interest  on 
the  $5,000,000  until  after  the  passage  of  the  In- 
ternal Revenue  Law  of  1862;  but  since  then, 
lias  withheld  the  three  per  cent,  income  tax 
which  the  United  States  obliged  it  to  pay. 

The  p>osition  taken  by  the  City  is,  that  the 
Company  was  bound  to  pay  the  luU  amount  of 
the  interest  without  deduction,  because  of  the 
following  words  in  the  defeasance  clause  of  the 
mortgage:  "And  shall  pay  all  and  any  ex- 
pense incidental  to  the  issue  of  any  of  the  bonds. " 
it  is,  therefore,  necessary  to  construe  these 
words,  and  there  is  no  difiiculty  about  it,  when 
we  consider  the  subject  matter  about  which 
they  were  employed.  The  word  "expense"  may 
mean  one  thing  in  one  case  and  quite  a  different 
thing  in  another.  Its  meaning  in  this  case  can- 
not be  mistaken. 

To  carry  out  the  arrangement  between  the  par- 
ties required  a  considerable  expendil  ure  of  money 
for  printing,  clerk  hire,  stationery,  advertising 
and  similar  matters.  These  expenses  were  inci- 
dental to  the  issue  of  the  bonds,  and  it  was  right 
and  proper  that  the  Railroad  Company — the 
party  to  be  benefited  by  the  transaction — 
should  pay  them.  And  it  agreed  to  do  so:  but 
this  agreement  cannot  be  extended  to  cover  the 
tax  in  question,  for  in  no  sense  is  it  an  expense 
incidental  lo  the  issue  of  the  bonds.  At  the 
date  of  the  mortgage  (1854)  there  was  no  tax  of 
the  kind,  nor  any  reasonable  expectation  of 
one.  If  there  bad  been,  it  is  easy  to  see  that 
appropriate  words  applicable  to  the  subject 
would  have  been  used.  But  the  words  which 
were  used  did  not  relate  to  the  subject  of  taxa- 
tion at  all,  and  it  is  very  certain  tb«t  the  possi- 
bility of  taxation  was  not  in  contemplation  of 
either  of  the  parties  to  the  mortgage. 

It  is  unnecessary  to  discuss  the  general  rules 
of  law  affecting  the  relations  of  principal  and 
surety,  and  to  show  in  what  state  of  case  a 
surety  is  required  to  save  his  principal  from 
loss,  because  these  rules  are  not  applicable  to 
this  case.  It  is  always  competent  for  parlies  ca- 
pable of  entering  into  a  business  arrangement 
to  fix  the  terms  of  it,  and  to  declare  what  shall 
be  their  respective  rights  and  liabilities  under 
it.  If  the  court  can  in  any  case  see  that  this 
has  been  done,  it  is  required  to  give  effect  to 
the  contract  which  the  parties  chose  to  make 
for  themselves,  although,  in  the  absence  of  a 
special  agreement  on  the  subject,  the  rule  to  de- 
termine uie  rights  of  Ihe  parties  might  be  dif- 
ferent. 

The  parties  to  this  suit  have  made  a  contract 
in  relation  to  a  matter  of  interest  to  both,  and 
have  settled  what  each  shall  do.  To  hold  one 
of  them  responsible  for  contingencies  not  pro- 
vided for,  and  not  even  anticipated  when  the 
contract  was  executed,  would  be  to  disregard 
instead  of  giving  effect  to  the  will  of  the  par- 
ties. 

It  is  contended,  however,  by  the  City,  that 
the  securities  of  a  municipality  like  Baltimore 
are  not  taxable  by  the  National  Qovernment 
and,  therefore,  the  tax  in  question  was  an  un- 
lawful exaction.  This  presents  an  important 
question ;  but  the  City  is  not  in  a  condition  to 
raise  it  and,  under  the  circumstances,  can  have 
no  cause  of  action  against  the  Company  for 
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paying  the  tax.  It  is  difficult  to  see  in  wliat 
respect  the  Company  failed  to  discharge  its 
duty  in  regard  to  this  subject.  It  occupied 
the  position  of  a  stakeholder,  owing  the  money 
either  to  the  City  or  the  United  States,  and 
wholly  indifferent  to  which  of  the  parties  it 
should  be  paid.  It  notified  the  City  that  the 
United  States  Were  enforcing  the  collection  of 
the  tax.  and  did  not  pay  it  until  it  was  obliged 
to  do  so  to  avoid  the  consequences  provided 
for  in  the  Act  in  case  of  refusal,  and  not  then, 
without  a  written  protest  stating  distinctly  all 
the  grounds  of  objection  claimra  by  the  City 
to  the  assessment  and  collection  of  the  tax.  In 
this  condition  of  things,  if  the  City  felt  itself 
ag^eved  by  the  action  of  the  officers  adminis- 
tenng  the  internal  revenue  laws  in  a  matter  of 
interest  to  it  and  not  to  the  Company,  it  should 
have  stepped  in,  and  taken  upon  itself  the  bur- 
den of  testing  the  legality  of  the  assessment 
and  collection  of  this  tax,  by  instituting  proper 
proceedings  to  recover  back  the  money.  This 
104« 


it  was  authorized  to  do  by  these  laws,  which 
not  only  provide  for  the  manner  of  collecting 
the  revenue,  but  also  furnish  a  mode  of  redress 
to  the  party  who  has  suilered  injury  by  their 
administration.  PhOa.  v.  Collector,  S  Wall., 
781  [72  U.  8.,  XVm.,  616];  JVfcAotov.  PI  8. 
[ante,  126] ;  ^«S8M«or  v.  Oriiorne  [ante,  7481. 

If  there  were  injury  at  all,  the  City  sustained 
it  and,  as  it  did  not  avail  itself  of  the  privil^e 
to  sue,  it  cannot  turn  round  and  litigate  tlte  le- 
gality of  the  tax  with  the  Railroad  Company. 
This  tax  was  exacted  under  color  of  law,  and 
the  Company,  having  notified  the  City  of  the 
demand  of  the  Unit^  States  and  the  proceed- 
ings taken  to  enforce  it,  and  having  protested 
against  its  collection,  were  Justified  in  paying  it. 

And  it  cannot  be  required  in  this  state  of 
the  case,  on  its  own  behalf,  to  test  the  correct- 
ness of  the  ruling  of  the  revenue  officers. 

Judgmmt  cf  ths  OirewU  Court  affirmed. 


Cited-8  Hughes,  24S. 
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ACCOUNTS  STATED. 

l.An  account  rendered  and  not  objected  to  with- 
in a  reasonable  time,  is  admitted  to  be  prima  faeU 
•correct. 

Wigainsv.'Burliham,  884 

2.  It  certain  items  in  an  account  are  objected  to 
aai  others  not,  the  latter  are  not  admitted  to  be 
correct. 

Idem,  884 

3.  Such  admission  by  silence  may  be  repelled  by 
showinir  absence  from  home,  illness,  or  an  intention 
shortly  to  see  the  other  party. 

idem,  884 

ACTIONS. 

8KB  ATTORNITS,  1,8. 

JcTDoas,  1, 2. 

1.  Brery  ^vemment  may  protect  itself  against 
auits.  except  on  such  terms  and  conditions  as  are 
presorfbed  by  statute. 

NMwUv.u.a.,  laa 

2.  Where  there  were  two  routes  for  sending  goods 
by  express,  the  one  safe  and  the  other  hazardous, 
and  yet  the  express  company,  in  deOanoe  of  the 
wishes  of  the  owner  of  the  property,  rejected  the 
safe  route  and  adopted  the  hazardous  one  and  the 
goods  were  lost  by  robbery,  the  company  was 
liable. 

Exp.  Co.  V.  KountM,  407 

ACT  OF  CK>D. 

See  Gabbier,  14-16, 

ACTS  OF  CONGRESS. 

Sbb  Bouktt. 

Confederate  States,  8, 
CoKgrrnrriONAi,  Law,  17, 21. 
I.AKD8, 3, 6. 8, 17, 27. 
BailrOads,  2,8,5. 
Taxes.  4,  7, 17, 20, 21. 82, 41. 

1.  Under  the  Act  of  July  17,  1MI2,  seizure  of  the 
property  Is  essential  to  give  jurisdiction  to  the  court 
to  decree  a  forfeiture. 

Pelhom  V.  Bok,  603 

2.  By  (be  seizure  of  subjects  capable  of  manual 
delivery ,l8  meant  the  physical  taking  Into  custody. 

Idem,  608 

8.  To  effect  the  seizure  of  a  promissory  note,  It 

was  neoessaiT  for  the  Marshal  to  talce  it  Into  his 

actual  custody  and  control.  OOS 

Idem, 

4.  The  Acts  of  Mar.  12,  I86S,  and  of  July  17,  1862, 
cannot  be  construed  in  pari  maierla.  The  one  is 
penal,  the  other  remedial. 

U.  S.  V.  Anderson,  010 

5.  Claimants  are  not  deprived  of  the  benefits  giv- 
en by  the  Captured  and  Abandoned  Property  Act 
of  Mar.  12, 1898,  because  of  aid  and  comfort  to  the 
rebellion  not  voluntarily  given. 

U.S.v.Padelford,  788 

6.  Oaptnred  property  is  that  which  has  been  seized 
or  taken  from  hostile  possession  by  the  military 
and  naval  forces  of  the  United  States,  under  the 
Act  of  Mar.  12, 1863. 

Idem,  788 

T.  Oiaod  River  is  a  navigable  water  of  the  United 
State*,  within  the  meaning  of  the  Acts  of  Congress 
of  July  T,  1888,  and  Aug.  80, 1852. 

Tfts  iViniel  BcM  o.  U.  S.,  0»» 

8.  Those  Acts  are  applicable  toa  steamer  engaged 

See  Wall.  7,  S.  B,  10. 


as  a  common  carrier  between  places  In  the  same 
State,  when  a  portion  of  the  merchandise  trans- 
ported by  her  a  destined  to  places  In  other  States, 
or  oomes  from  places  without  the  State. 

idem,  mw 

ADHIRALTT. 

See  Carrier,  3, 18. 
CoLusiON.  passim. 

iNStTBANCE  (HABINB)  1-12. 

HabitimbLaw,  1-10. 

1.  The  district  court,  sitting  as  a  prize,  court  may 
hear  and  determine  all  questions  respecting  claims 
arising  after  the  capture  of  the  vessels :  but  claims 
upon  the  vessel  existing  previous  to  the  oaptun> 
are  superseded  by  the  capture. 

The  Siren  «.  U.  8.,  ISV 

2.  Redress  can  be  had  in  admiralty  for  a  breach  of 
a  contract  of  affreightment  where  the  port  of  ship- 
ment and  the  port  of  destination  are  in  the  same 
State. 

The  Belfast  v.  Boon,  866 

8.  The  entire  admiralty  power  of  the  Constitution 

Is  lodged  in  the  Federal  Courts,  and  the  district 

courts  have  "exclusive  original  oognizance,"exclu- 

sire  of  the  state  courts. 

Idem,  866 

4.  Admiralty  has  jurisdiction  over  marine  torts, 
though  the  voyage  Is  between  ports  and  places  In 
the  same  State. 

idem,  866 

8.  State  I^eglslatures  cannot  create  a  maritime 
lien,  nor  confer  jurisdiction  upon  a  state  court  to 
enforce  one  by  a  suit  or  proceeding  in  rem. 

idem,  866 

6.  Liens  for  repairs  and  supplies  can  be  enforced 
In  admiralty  only  upon  proof  made  by  the  creditor 
that  the  repairs  or  supplies  were  necessary  or  be- 
lieved to  be  necessary  In  a  foreign  port. 

The  Grapeehot  v.  WaUergtein,  83 

7.  Where  proof  Is  made  of  necesislty  for  repairs  or 
supplies,  or  for  funds  raised  for  them  by  the  mas- 
ter, and  of  credit  given  to  the  ship,  a  presumption 
of  necessity  for  credit  will  arise. 

idem,  88 

8.  Necessity  for  repairs  and  supplies  is  proved 
where  such  exigency  is  shown  as  would  Induce  a 

Frudent  owner.  If  present,to  order  them  or  provide 
unds  for  them  on  the  security  of  the  ship. 

idem,  88 

9.  The  ordering,  by  the  master,  of  supplies  and 
repairs  on  the  credit  of  the  ship,  is  sufficient  proof 
of  such  necessity  to  support  an  Implied  hypotheca- 
tion In  favor  of  the  material*inan,  or  the  lender  of 
money  who  acts  in  good  faith. 

idem,  83 

10.  To  support  hypothecation  by  bottomry,  evi- 
dence of  actual  necessity  for  repairs  and  supplies  is 
required,  or  of  due  Inquiry  and  of  reasonable 
grounds  of  belief  that  the  necessity  was  real  and 
exigent. 

Idem,  88 

U.tleasonable  repairs  In  a  foreign  port,  ordered  by 
the  owner.  Is  a  Hen  on  the  vessel  which  may  be  en- 
forced in  admiralty. 

The  Ouy  v.  Tall,  710 

12.  Acceptances  for  repairs,  by  Insolvent  owner, 
not  taken  in  payment,  are  not  payment. 

Idem,  710 

13.  Owner  of  cargo  has  a  Hen  on  the  vessel  for  any 
Injury  from  fault  of  vessel  or  master. 

The  Keokuk  v.  Int.  Co.,  746 
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U.  The  law  creates  no  lien  on  vessel  forperfonn- 
anee  of  contract  to  transport  cargo,untUa  contract 
of  affrelKbtment  is  made  and  car^  is  delivered  to 
the  m  aster. 

Tlie  KwAuk  v.  IfU.  Co.,  746 

16.  Owners  of  bart^e  held  responsible  for  damage 
to  cargo  of  wheat  from  timber  of  barge  bcingf  rot- 
ten.        The  Northern  BeUe  V.  Robaon,  748 

le.  Failure  ofowners  to  have  her  thoroughly  In- 
spected after  prior  accident,  inexcusable. 

fd<m,  t** 

IT.  If  Jettison  of  cargo  is  necessary  by  fault  of  the 
master.  It  must  be  attributed  to  that  fault,  not  to 
the  sea  peril. 

The  PnrUmouth  i).  Salt  Co..  7B4 

18.  A  loss  from  mistake  of  port  and  attempt  to  en- 
terat  night  iDstead  of  remaining  on  lake  until  morn- 
ing, is  fault  of  carrier,  and  not  a  danger  of  lake  nav- 
igation. 

Idem,  7B4 

19.  After  stranding,  it  is  the  master'sduty  to  take 
all  powible  care  of  the  cargo. 

Idem,  764 

SO.  The  owner  of  cargo  has  a  lien  upon  the  ship 
for  the  safe  custody,  transportation  and  delivery  of 
cargo. 

The  ifaggte  Hammond  V.  Moreland,  77a 

Xl.  Maritime  law  creates  reciprocal  liens  between 
ship  and  cargo. 

Idem,  778 

22.  Filing  of  the  libel  in  the  district  court  here, 
secures  the  same  lien  on  ship  as  if  libel  were  filed 
in  the  foreign  JurlBdiction. 

Idem,  778 

S3.  Our  admiralty  courts  have  lurlsdiotion  in  their 
discretion  over  suits  between  foreigners.  If  the  sub- 
ject-matter is  of  a  maritime  nature. 

Idem,  778 

U.  The  master  is  bound  to  carry  goods  in  his  own 
ship,  unless  prevented  by  the  act  of  Ood,  the  pub- 
lic enemy,  or  the  act  of  the  shipper,  or  some  peril 
excepted  in  the  contract  of  shipment. 

Idem,  778 

25.  If  bia  ship  is  disabled,  he  must  tranship  the 
goodsand  forward  them,  and  cbargethegoods  with 
any  Increased  freight  from  hire  of  another  vessel. 

idem,  772 

26.  If  he  could  repair  his  own  vessel  so  as  to  com- 
'  plete  the  voyage,  before  navigation  closed,  he  must 

transport  the  goods  in  it. 

Idem,  778 

APPEAL  AND  ERROR. 

See  Exceptioms,  1, 3. 

JuKisDicnoH,  1-6, 8-63. 
Time,  1, 2. 

1.  The  irregularity  that  there  is  no  replication  to 
a  plea.  Is  cured  by  the  trial  and  verdict. 

Laher  v.  Cooper,  181 

2.  It  is  not  error  for  a  court  to  refuse  to  give  the 
Instructions  asked  for,  even  if  correct,  where  those 
given  cover  the  entire  case. 

fdem,  101 

8.  Overruling  a  motion  for  new  trial  cannot  be 
made  the  subject  of  review  by  this  court. 

Idem.  101 

4.  Error  in  state  court,  in  construing  state  statute, 
cannot  be  reviewed  in  this  court, 

MaTOuMv.Ladd,  IBS 

6.  The  remission  of  penalties  under  the  revenue 

laws  by  the  Secretary  of  the  Treasury,  Is  the  exct^ 

else  of  his  discretion  in  a  matter  intrusted  to  him 

alone,  from  which  there  can  be  no  appeal. 

Johnson  V.  U.  S.,  1«7 

t.  The  ruling  of  the  court  below  In  granting  or 
denying  a  motion  for  new  trial,  is  not  reviewable  in 
this  court. 

Eiving  v.  Bovxurd,  893 

I.  Defects  of  form  in  a  deohiration,  are  not  cause 
for  reversing  a  Judgment. 

Idem,  893 

8.  Federal  Courts  possess  the  power  to  permit  such 
imperfeotiona  to  be  amended. 

Idem,  803 

9.  Exceptions  to  decisions  which  overrule  objec- 
tions to  questions  put  to  a  witness,  where  the  iin- 
swere  of  the  witness  are  nut  given,  show  do  error. 

A'aOor  v.  WiUiamn.  348 

10.  Where  the  complainants  own  both  sides  of  the 
litigation,  and  control  them,  the  case  should  not  be 
heard. 

Wood-paper  Co.  v.  Heft,  878 

II.  PlalntiH  cannot  complain  of  an  error  in  a  rul- 
ing which  was  made  at  bis  request,  and  to  the  prej- 
udice of  defendant. 

Avendano  v.  day,  488 
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12.  Statement  of  facts  filed  several  day*  after  la- 
sue  and  service  of  writ  of  error,  la  a  nollity. 

Idem,  488 

18.  Mere  omission  to  charge  the  Jury  on  one  point 
in  a  case,  without  any  request  to  the  court  on  the 
subject,  is  not  error. 

Exp.  On.  V.  Knuntxe,  4B7 

11.  Cases  of  admiralty  and  maritime  Jnrisdlctioa 
cannot  be  brought  to  this  court  for  le-examinatloD 
In  any  other  mode  than  by  appeal. 

The  Baltimore  r.  Rowland,  4<3 

15.  In  admiralty  and  prize  causes,  the  facts,  as 
well  as  the  law  or  the  case,  are  open  to  revision  on 
the  appeal.       idem,  4S3 

16.  where  the  only  exception  in  the  bill  of  excep- 
tions is  not  well  taken,  the  judgment  wtU  be  af- 
firmed. 

.Vorrto  c.  Shriner,  SOS 

17.  When  a  court  rits  in  place  of  a  jury  and  flnd< 
the  facts,  this  coui  t  cannot  review  that  finding. 

Baeset  v.  U.  S.,  M8 

18.  The  instruction— that  if  plaintUf  had  himself 
been  a  traitor,  be  could  not  recover  against  tlMse 
who  had  been  instrumental  in  bis  arrest,  imprison- 
ment and  trial  for  treason  against  the  Confederacy 
—is  erroneous. 

iiiibnan  i;.  BetU,  651 

19.  The  decision  of  the  court  below  as  to  enlarg- 
ing time  to  take  testimony  wiU  not  be  reviewed  ex- 
cept in  extreme  cases. 

Inofe  V.  Jones,  681 

20.  Where  the  case  was  decided  upon  testimony 
talten  on  former  trial  and  not  read  before  this  jury, 
this  was  error. 

Barney  V.  Schneider,  648- 

21.  Where  the  jurisdiction  of  a  court  has  been  en- 
larged, judgments  or  decrees  founded  upon  the 
new  jurisdiction  are  liable  to  the  general  pro\ision8 
In  respect  to  writs  of  error  and  appeals. 

Ex  parte  ZeUner,  665 

Ex  parte  Pargoud,  BXO 

US.  Where  the  record  shows  no  exception  to  ral- 
ings  on  the  trial,  nor  to  the  report,  nor  to  any  rul- 
ing of  the  court  in  relation  to  it,  tbereisnotUngto 
be  reviewed. 

Weed  V.  Crane,  718 

23.  Where,  in  pursuance  of  adedsion  of  tblscouit. 
a  new  judgment  is  rendered  by  the  court  below  and 
It  is  sought  to  be  reversed,  on  the  ground  that  an 
important  and  controlling  factwas  misapprehended, 
held,  that  there  was  no  misapprehensloa. 

Kenotha  v.  Campbell,  71 1 

24.  Foundation  of  Jurisdiction  of  this  court  over 
Judgments  of  state  courts,  is  the  writ  of  error. 

OUarnn  v.  FU>rida,  78© 

35.  No  writ  of  error  to  a  state  court  can  issue  with- 
out allowance,  either  by  the  proper  Judge  of  the 
state  court  or  by  a  judge  of  this  court. 

Idem,  730 

TuHtclteU  V.  CommonweaUh,  S8S 

26.  A  writ  of  error  to  a  state  court  is  not  a  matter 
of  right.  73« 

Idem,  883 

27.  When  a  prayer  for  instruction  ja  preeented, 
and  there  is  no  evidence  to  support  the  facta,  it  as- 
sumes it  should  be  denied,  ana  If  given  is  error. 

Bank  o.  Eldred,  763 

28.  This  court  has  no  jurisdiction  of  appeals  from 
the  Supreme  Court  of  the  District  of  Columbia 
when  the  amount  in  controversy  is  lesa  than  tl JX»- 

puree  v.  Cox,  786 

29.  Without  an  allowanceof  appeal  this  court  can- 
not acquire  jurisdiction. 

idem,  786 

80.  The  Virginia  Act  of  Feb.,  1867,  extending  the 
limitation  upon  appeals.  Is  not  in  oonfiict  with  the 
Constitution  of  the  State. 

Doumham  c.  ./llezandria,  888 

81.  Where  the  Judgment  of  the  district  oonrt  of  a 
State  is  final  and  without  appeal,  writ  of  error  be* 
to  this  court. 

Idem,  888 

32.  Where  there  was  no  request  for  on  instruc- 
tion, it  is  not  error  for  the  court  not  to  give  It:  psr- 
tlcularly  if  the  evidence  did  not  demand  It.       

Butler  V.  Maples,  688 

33.  Allowance  of  a  writ  of  error  to  the  Sapreme 
Court  of  a  State  Is  indispensable  to  the  jurisaictlcn 
of  this  court,  to  revise  the  state  judgment. 

Ina.  Co.  e.  Van  Du2er,  887 

84.  An  error  of  the  court  which  is  favorable  to  the 

party  objecting,  furnishes  no  ground  of  complaint. 

Wiggins  v.  BurWiam,  864 

86.  An  error  in   the   instructions  of  the  court 

which  could  work  no  inj  ury,  is  not  ground  of  rr- 

versal.       Deery  v.  Cray,  887 

74,  76,  7«,  77  U.  S. 
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88.  A  writ  of  error  to  a  Circuit  Court  of  the  United 
States  will  not  be  dismissed  because  the  record  coo- 
tains  00  bill  of  exceptions,  agrceed  statement,  spe- 

dsl  verdict  or  demurrer.  

fr.  O.  B.  R.  V.  Umvan,  »*» 

37.  If  there  Is  no  error  In  any  part  of  the  recorcL 
the  prevailing-  party  In  the  circuit  court  Is  entitled 
to  80  afflrmance  of  the  judgment. 

Idem,  80a 

88.  This  court  will  not  reverse  a  Judgment  and 
send  the  case  back  for  a  new  trial,  u  It  be  certain 
that  the  result  cannot  be  changed  on  a  new  trial. 
Brobtt'i  Leitte  v.  Roe,  looa 

3>.  Where  the  constitutional  objection  taken  In  a 
case  is  too  general.  It  cannot  be  noticed  on  a  writ  of 
error.  .„„„ 

Uettenaer  V.Mason,  1088 

M.  A  judgment  of  a  state  court  which  upholds 
the  validity  of  a  statute  of  a  Territory  in  contra- 
vention of  the  Constitution,  cannot  be  reviewed  in 
this  court. 

Idtm,  10«8 

APPEAI.  AND  ERROR,  PRACTICE 
ON. 

Sek  Practicb,  passim. 

1.  Proof  that  papers,  used  in  the  court  below,  have 
t>een  lose,  must  be  made  by  affidavit. 

17k  Grapeshot  t>.  Walientcin,  83 

2.  Prayer  tor  an  appeal  and  order  allowing  it, 
constitute  a  valid  appeal.  The  bond  Is  not  essential 
to  it. 

Edmtmton  v.  Blomnshire,  91 

3.  After  an  appeal  Is  dismissed,  a  new  one  may  be 
taken  within  tne  time  prescribed. 

Idem,  »1 

4.  Citation  signed  by  adistrlot  judge  on  a  writ  of 
error  to  a  state  court  is  without  authority  of  law, 
and  of  no  elTeot. 

Palmer  v.  Donner,  »» 

5.  The  lodging  of  a  copy  of  the  writ  of  error  in  the 
clerk's  office  within  ten  days  is  necessary  to  make 
the  writ  a  superKdeas. 

R.  R.  d>.  HarrUi,  100 

8.  Where  the  record  shows  no  ground  of  jurisdic- 
tion in  this  court,over  a  state  judgment,  the  writof 
error  must  be  dismissed. 

Damdgonv.  Starcher,  BS 

7.  A  writ  of  error,  without  the  test  required  by 
Act  of  1789,  is  iiuulOclent. 

Moulder  V.  B\trregt,  IM 

8.  The  writ  cannot  be  amended  in  this  oourt. 

Idem,  IB* 

9.  A  cause  cannot  be  brought  into  this  court  by 
agreement  of  parties. 

Wathingion  Co.  v.  Durant,  164 

10.  It  is  no  objection  to  the  allowance  of  a  writ  of 
errorthatthe  judgment  to  be  reviewed  was  ren- 
dered in  a  criminal  case. 

TviUeheU  v.  CmnmonweaUh,  3»3 

11.  Statement  of  tacts  by  judge,  after  case  Is  re- 
moved to  this  oourt  by  writ  of  error,  treated  as  a 
QUlUty. 

Oenerte  v.  Bontiemer,  287 

12.  This  court  will  not  dismiss  because  the  record 
staows  no  allowance  of  appeal,  when  it  is  shown  by 
affidavit  that  an  appeal  was  actually  allowed. 

Chicaoo  V.  BigeUnv,  857 

13.  Where  an  api>eal  was  prayed,  and  the  appeal 
bond  filed  and  approved,  it  may  be  properly  in- 
ferred that  an  appeal  was  allowed. 

B.  R.  Co.B. Bradl«w,  274 

14.  During  the  term,  a  decree  Is  subject  to  be  re- 
scinded or  modi  Bed  upon  motion  and,  therefore,  is 
tiot  final  until  the  end  of  the  term. 

Idem,  874 

15.  It  beoomes  final,  when  a  motion  to  rescind  has 
been  heard  and  denied. 

Idem,  874 

M.  Bond  of  appeal  approved  and  filed  within  ten 

days  after  such  dunial  is  in  time  to  Justify  a  fuper- 

iiedeat.       Idem,  8  74 

17,  Where  the  appeal  is  regularly  taken  but  there 
ia  no  bill  of  exceptions  nor  anything  upon  which 
orror  can  be  assigned,  the  Judgment  should  tw  af- 
tlrined. 

Jamee  v.  Bank,  8  7B 

18.  Ad  objection  cannot  be  made  for  the  first  time 
in  this  court. 

T/K  Otargia  v.  V.  S.,  188 

AJMai)  V.  U.  S.,  84 

Exp.  Co.  t>.  KnuriUe.  487 

The  Eagle  v.  Fraeer,  368 

National  Bk.  v.  Ky.,  701 

Loiter  v.  Cooper,  161 

See  Wall.  7,  »,  0, 10. 


19.  The  Judges  of  this  court  being  equally  di- 
vided, the  Judgment  of  the  Court  of  Claims  af- 
firmed. 

Reettde  v.  U.  S.,  301 

20.  Upon  a  motion  to  dismiss  the  appeal,  on  the 
ground  that  the  suit  Is  fictitious,  where  the  affl  - 
davits  leave  It  doubtful,  the  court  will  grant  a  rule 
to  show  cause  why  the  suit  should  not  be  dismissed, 
with  leave  to  both  parties  to  take  and  file  dei>osl- 
tlons  In  support  of  and  against  the  motion. 

Am.  W.  P.  Co.  V.  H^t,  870 

21.  The  fact  that  no  transcript  of  the  record  was 
filed  at  the  next  term  is  fatal  to  an  appeal. 

I7ie  Lucy  i\  U.  S.,  304 

22.  Where  the  question  of  jurisdiction  cannot  be 
determined  without  looking  into  the  merits,  the 
motion  to  dismiss  for  want  of  jurlsdictiou  will  be 
denied,  with  permission  to  argue  It  upon  the  heat^ 
Ing. 

Lynch  V.  De  Bemal,  398 

23.  W  here  no  exceptions  appear  In  the  transcript, 
except  such  as  appear  from  the  minutes  of  the 
clerk,  this  court  cannot  take  any  notice  of  them. 

Young  v.  Martin,  418 

24.  Exceptions  must  distinctly  present  the  ruling 
of  the  court  and  be  signed  and  sealed  by  the  judge, 
or  they  cannot  be  considered. 

Idem,  418 

25.  But  no  bin  of  exceptions  is  necessary  where 
the  error  alleged  is  apparent  upon  the  record. 

Idem,  418 

28.  Filing  a  replication  to  an  answer.  Is  an  aban- 
donment of  a  demurrer  to  the  answer. 

Idem,  418 

27.  A  cause  which  does  not  come  within  any  of 
the  exoeptions  to  UuleSO,  although  It  Involves  im- 
portant interests,  will  not  bo  advanced  on  the 
docket. 

R.  R.  Oo.  r.  Mar»haU  Co.,  488 

28.  Where  prayer  for  allowance  of  appeal  wa« 
within  the  statutory  lime,  ninety  days,  the  case 
win  not  t>e  dismissed  for  the  reason  that  the  appeal 
was  not  actually  allowed  within  that  time. 

Latham  v.  U.  S.,  771 

Latham  v.  U.  S.,  <8* 

U.S.v.VioH,  -  488 

29.  Order  allowing  appeal  has  relation  back  to 
date  of  prayer  for  aUowanoe,  and  wlU  be  considered 
as  made  on  that  day. 

Idem,  771 

30.  The  objection— that  the  writ  of  error  was  al- 
lowed by  the  Chief  Judge  of  the  Court  of  Appeals 
of  the  State  of  New  York,  which  writ  is  addressed 
to  the  Superior  Court  of  Buffalo,  whore  the  record 
is— is  untenable,  as  the  ludement  was  in  fact  ren- 
dered upon  the  decision  of  the  Court  of  Appeals. 

Aldrich  V.  Im.  Co.,  473 

31.  Appearance  by  the  defendant  In  error  waives 
the  Irregularity,  that  the  citation  was  not  signed  by 
the  Judge  who  allowed  the  writ  of  error. 

idem,  478 

32.  The  30  days'  notice  for  re-examinatlon  of 
cases  on  writs  of  error,  need  not  be  glvcu  prior  to 
the  first  day  of  the  term. 

Cozv.U.S..  BOO 

33.  This  court  will  not  compel  the  hearing  of  the 
cause  at  the  first  term  unless  such  notice  has  been 
given. 

idtm,  BOO 

34.  Where  writ  of  error  issued  within  thirty  days 
before  the  meeting  of  the  court,  defendant  is  at 
liberty  to  enter  bis  appearance  and  proceed  to  trial. 

id«m,  800 

36.  It  Is  plaintiff's  duty  to  docket  the  cause  or  file 
the  record  within  the  first  six  days  of  the  term ;  on 
failure  of  which,  defendant  may  docket  the  cause 
and  file  the  record. 

Idem,  BOO 

39.  Where  the  writ  of  error  was  dated  Deo.  3, 18(18, 
and  by  mistake  was  made  returnable  "  on  the  third 
Monday  of  December  next"  but  the  error  was  cor- 
rected in  the  citation,  the  case  will  not  be  dis- 
missed for  such  defect  in  the  writ  of  error. 

McVeigh  v.  U.  S.,  811 

37.  Bill  of  exceptions  should  not  contain  all  the 
evidence  nor  entire  charge  of  the  court. 

Hickman  v.  Jnnen,  881 

38.  Where  a  case  is  dismissed  for  wantof  jurisdic- 
tion  on  the  face  of  the  pleadings,  costs  not  allowed 
In  this  court. 

Himithall  v.  Kearu,  860 

39.  The  court  is  not  authorized  to  make  other  ex- 
ceptions than  those  made  by  the  statutes. 

V.  S.  V.  Kuhler,  874 

40.  Where  the  Court  of  Claims  makes  a  mistake 
as  to  the  finding  of  the  facts,  this  oourt  may  remit 
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i  iMck  for  oorreotlon  prior  to  tho  hearlD{r. 
U.  S.  V.  JLdamt,  88* 


41.  The  ouurt  will  not  allow  either  party  to  lie  by 
until  the  cause  Is  decided  and  the  opinion  delivered, 
and  then  apply  for  the  oorreotion. 

idem,  884 

42.  A  certiorari  Is  not  the  proper  method  to  have 
the  findings  of  the  Court  orciaims  made  complete. 

U.  S.  V.  CTilM,  808 

43.  The  method  obtaining  a  finding  of  facta  by 
that  court  is  an  order  of  this  court. 

idem,  808 

44.  This  court  caunot  give  Court  of  Claims  any 
directions  as  to  what  finding  It  shall  make. 

Idem,  808 

411.  If  that  court  should  refuse  to  find  a  material 
fact,  the  remedy  would  be  a  request  to  find  and  an 
exception  to  a  refusal. 

Idem,  808 

46.  A  question  certified  on  division  of  opinion 
which  rests  upon  a  hypothesis,  this  court  will  de- 
cline to  answer. 

POhamv.  RoK,  ■  602 

47.  Act  of  Mar.  8, 1866,  allowing  parties  to  submit 
Issues  of  fact  in  civil  cases  to  be  tried  and  deter- 
mined by  the  court,  provides  for  two  kinds  of  find- 
ings in  regard  to  the  facts,  to  wit:  general  and  spe- 
cial. 

NorrU  V,  Jathton,  808 

48.  Whether  the  finding  be  general  or  special,  it 
has  the  same  effect  as  the  verdict  of  a  Jury  and  Is 
conclusive  as  to  the  facts  so  found. 

Idem,  608 

48.  If  the  verdict  be  general,  only  such  rulings 
can  be  reviewed  as  are  presented  by  bill  of  excep- 
tions, or  arise  on  the  pleadings. 

Idem,  608 

50.  Bill  of  exceptions  cannot  be  used  to  bring  up 
the  whole  testimony  for  review  any  more  than  in  a 
teial  by  Jury. 

fdem,  608 

51.  If  the  parties  desire  a  review  of  the  law  of  the 
case,  they  must  either  get  the  court  to  find  a  special 
verdict,  raising  the  legal  propositions,  or  they 
must  present  to  the  court  their  propositions  of  law, 
and  require  the  court  to  rule  on  them. 

Idem,  608 

62.  Objection  to  the  admission  orexcluslon  of  evi- 
dence, or  to  such  ruling  on  the  propositions  of  law 
as  the  party  may  ask,  must  appear  by  bill  of  ex- 
ceptions. 

Idem,  608 

68.  An  appeal  or  writ  of  error  should  be  brouirht 
by  some  person  Interested  in  the  vessel.  It  cannot 
be  brought  in  the  name  of  the  steamboat. 

The  Bums  o.  Retinoids,  680 

64.  Motion  for  new  trial  may  be  made  In  Court  of 
Claims  while  appeal  from  Its  judgment  is  pending 
in  this  court. 

U.  S.  V.  Ai/rta,  628 

66.  After  a  case  Is  brought  to  this  court  from 
Court  of  Claims,  if  it  grant  a  new  trial,  the  appeal 
will  be  dUmlssed. 

Mem,  6«7 

'  66.  Where  the  court  does  not  order  a  re-hearinir, 
counsel  may  submit,  without  argument,  a  petition 
or  guggestlon  of  the  important  points. 

VuhUc  School*  V.  Walker,  680 

67.  If,  upon  such  petition  or  suggestion,  any  Judge 
who  concurred  in  the  decision  move  for  a  re-hear- 
ing, motion  will  be  considered ;  if  not,  the  rehearing 
wfli  be  denied. 

Idem,  680 

68.  Where  statement  of  facta  by  the  Judge  is  filed 
nearly  three  months  after  Judgment,  this  court  will 
disregard  It. 

Flanders  v.  Tviud,  678 

Same  v.  Same,  680 

69.  Where  there  is  no  stipulation  waiving  Jury, 
nor  any  finding  of  the  facts,  and  no  question  upon 
the  pleadings,  the  Judgment  below  should  be  af- 
firmed ;  but  In  an  Important  case.  It  was  reversed  for 
a  mistrial,  and  a  new  trial  ordered. 

Idem,  680 

60.  Where  the  court  below  was  without  Jurisdic- 
tion and  improperly  gave  Judgment  for  the  plaint- 
iff. It  must  be  reversed. 

Oatet  V.  Osborne,  748 

61.  Appellants  have  a  right  to  have  appeal  dis- 
missed on  their  own  motion. 

Mem.  772 

02.  The  appellant  cannot  move  to  dismiss  the  ap- 
peal on  the  ground  that  no  citation  was  Issued, 
particularly  whore  appearance  has  waived  big 
neglect. 

I'Urci.  V.  Cox,  786 
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63.  On  a  motion  for  additional  seouritr  on  writ 
of  eiTor,  for  insolvency  of  sureties,  if  plaintllt  Id 
error  has  bad  no  notice  of  motion,  hearliig  will  be 
postponed  that  notice  may  be  given. 

Wood  V.  Richards,  SSI 

64.  Where  writ  of  error  describes  the  Jodgmeot 
as  rendered  in  favor  of  a  firm,  without  naming  the 
persons  compoalDg  the  firm,  the  writ  dlsmisKa. 

Qodbe  D.  TooUe,  83 1 

66.  Suit  in  a  state  court  against  a  myr^thgi  for 

seizing  the  goods  of  one  person  for  the  aatisfacttoa 

of  the  debt  of  another,  cannot  be  removed  Uito 

the  Circuit  Court  of  the  United  Statea. 

McKee  v.  Saint,  8M 

66.  A  suit  cannot  l>e  so  removed  where  no  appli- 
cation was  made  until  after  verdict. 

Idem,  M» 

67.  Where  writ  of  error  was  prosecuted  in  good 
faith,  motion  for  ten  per  cent,  damages  on  afflrm- 
anoe  will  be  denied. 

Idem,  860 

68.  Party  desiring  to  change  his  counsel,  a  rule 
niti  granted  to  such  counsel,  to  show  cause  why 
such  change  should  not  be  made. 

Texas  V.  Pedbod]!,  888 

SB.  Where  an  appeal  was  dismissed  on  motion  of 
appellant's  counsel,  long  acquiesoenoe  by  sUenoe 
of  appellant  will  prevent  Its  being  re-Instated,  si- 
though  he  swears  that  his  counsel  acted  without 
his  knowledge  and  consent. 

Demtnff  c.  17.  S.,  S9S- 

TO.  This  court  has  power  to  issue  a  su|>er»nle<i> 
before  the  return  day  of  the  writ  ot  error  where 
the  return  has  been  made. 

Siattghter  Bouae  Cases,  Sit 

71.  Writ  of  error  to  state  court  cannot  have  any 
greater  effect  than  If  the  judgment  had  been  ren- 
dered In  a  drottlt  court. 

Idem,  818 

72.  Neither  an  injunction  nor  a  decree  diasolring 
one  in  a  circuit  court,  is  reversed  or  nullified  by  an 
appeal  or  writ  of  error  before  the  cause  is  beard  in 
this  court. 

Idem,  MS 

78.  Where  the  Judgment  or  decr«e  is  Joint,  all  the 
parties  against  whom  It  is  rendered  must  Join  In 
the  writ  of  error  or  appeal,  or  It  will  be  diamisBed. 
Downing  e.  MeCannty,  767 

Maxierton  r.  Howard,  858 

74.  Where  one  party  falls  to  appear  or.  If  appear- 
ing, refuses  to  Join  on  written  notice  and  due  <erT- 
ice,  the  court  may  on  that  ground  grant  an  sp- 

f>eal  to  the  party  who  prayed  for  it  as  to  his  own 
nterest. 

Idem,  053 

7\  When  considerable  delay  in  perfeoting  the  ap- 
peal is  sufficiently  accounted  for,  motion  to  dismiss 
will  be  denied. 

V.  S.  V.  ViaO,  854 

76.  On  motion  to  take  further  evidence  to  be  used 
In  this  court  in  an  admiralty  case,  some  excuse  sat- 
isfactory to  this  court  should  be  shown  for  tlie 
failure  to  examine  them  In  the  courts  below. 

The  Mabey  c.  Athins,  863 

77.  There  can  be  no  substantial  amendment  In 
this  court ;  but  if  the  pleadings  or  evidence  are  de- 
fective, and  the  case  appear  to  have  merits,  the 
court  will  reversethe  decree  and  remand  the  canse. 
with  directions  to  permit  amendments  and  further 
proofs. 

idem,  883 

78.  Where  writ  of  error  Is  prosecuted  merelv  for 
delay.  Judgment  will  be  affirmed,  with  ten  per  cent, 
damages. 

CatnpbeU  v.  WOmx,  878 

79.  Where  no  exceptions  were  taken  on  the  trial, 
nor  any  statement  of  facta  by  the  court,  and  no 
question  of  law  arises  upon  uie  pleadinga  or  the 
mal,  the  Judgment  will  be  afflrmea. 

Coddinffton  ti.  itichardson,  881 

80.  Where  this  court  Is  equally  divided  In  ootailoa. 
the  case  will  be  remitted  to  the  court  below  for  the 
purpose  of  enabling  that  court  to  take  such  actioii 
therein  as  It  may  be  advised. 

Bannauerv.  Woodruff,  881 

81.  A  writ  of  error  is  fatally  defeoUve  whidi  n- 
dtes  that  tho  proceedings  are  between  Pitaer  Mil- 
ler and  LarUn  HcKenzie  and  other*,  and  must  be 
dismissed. 

UOier  V.  McKemie,  IMS 

82.  Commission  to  take  testimony,  not  aUowed 
without  good  excuse  shown  for  failnie  to  ezamloe 
the  witnesses  in  the  court  beiow. 

27ie  Mabey  v.  AtMnt,  MM 
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ASBITRATION  AND  AWARD. 

Sss  Principai.  ans  Aobnt,  8,  7. 

1.  An  a^e<  ment.  In  a  submiaslon  to  arbltratloni 
that  the  claims  be  referred  to  the  decision  and  ar- 
bitratiOD  of  parties  deslgmated  and  an  umpire,  au- 
thorized the  arbitrators,  in  case  of  disagreement, 
to  appoint  an  umpire. 

Smith  V.  Hone,  S9T 

2.  The  agreement  carried  with  it  the  agrreement 
to  abide  the  award  of  the  arbitrators  or,  in  case  of 
their  disagreement,  the  award  of  the  umpire. 

Idem,  SST 

ASSIGNMENT. 

1.  The  fund,  of  which  an  equitable  assiirnment 
cmn  be  made,  must  be  some  de&nite  fund  in  the 
hands  of  a  person  who  admits  the  obligation  to  pay 
the  asslgmor,  or  some  liquidated  demand,  capable 
of  beln«  enforced  in  a  court  of  lustioe. 

^ndaa  0.  U.  S.,  80 

8.  A  claim  which  has  none  of  these  charaoterls- 
tioa  cannot  be  so  assigned  as  to  give  the  assignor 
an  equitable  right  to  prevent  the  original  parties 
from  compromising  or  adjusting  the  culm. 

Idem,  Sn 

8.  By  making  a  contract  to  prosecute  a  demand 
acalnst  the  government  for  a  share  of  the  recov- 
ery, one  does  not  thereby  acquire  a  claim  against 
the  Government  as  equitable  asslgnee.whloh  would 
prevent  It  from  settling  with  the  claimants  with- 
out Incurring  any  liability  to  him. 

Idem,  8S 

▲TTACHMENT. 

8KB  State  Laws  and  Decisionb,  2, 8. 
JtnusDicnoH,  M,  47-4». 

ATTORNET. 

Six  Costracis,  8. 

1.  The  Governor  of  a  State  may  authorize  an  at- 
torney to  bringan  action  in  its  name. 

Texas  V.  Whtte.  sa7 

2.  Action  against  a  Judge  cannot  be  maintained 
by  attorney  for  a  wrongful  removal  of  him  from 
the  bar. 

RandaU  e.  Brigham,  285 

8.  It  is  not  necessary  that  proceedings  against 

attorneys  for  malpractice  or  any  unprofessional 

oonduct,sbould  be  founded  upon  formal  allegations 

asaiost  them. 

Idem,  ass 

4.  All  that  is  reguisite  to  their  validity  Is,  that 
when  not  taken  for  matters  occurring  in  open 
court,  notice  should  be  given  to  the  attorney  of 
the  charges  made,  and  opportunity  afforded  nim 
for  explanation  and  defense. 

Idem,  aait 

6.  The  manner  in  which  proceedings  shall  be  con- 
ducted is  matter  of  Judicial  regulation. 

Idem,  S8S 

8.  An  attorney  has  a  lien  upon  the  funds  in  bis 
hands  for  the  amount  of  his  fees  and  disburse- 
ments in  the  action. 

Texas  V.  White,  BOS 

7.  Where  attorney  has  lien  upon  funds  in  his 
hands  for  his  disbursements  and  professional  fees, 
this  court  will  deny  a  motion  that  he  pay  the 
money  Into  court. 

Idem,  99» 

8.  This  court  will,  upon  application  of  a  party  to 
an  action,  permit  him  to  chanire  his  attorney,  al- 
lowing the  attorney  to  retain  In  his  hands  the 
money,  papers  and  documents  belonging  to  his 
client  until  his  claim  shall  be  adjudicated. 

Idem,  098 

BAIL. 

Sbe  CRtMiKAL  Law,  1-fi. 
BANKS. 

Sib  Taxes,  15-17, 27-88. 

1.  Defendant  cannot  object  that  an  action,  by  the 
receiver  of  a  national  bank,  is  not  brought  by  the 
attorney  of  the  United  States,  but  by  Us  own  at- 
torney. 

Kennedy  v.  Gibson,  476 

2.  The  Comptroller  of  the  Currency  must  decide 
when  It  is  necessary  to  institute  proceedings  against 
the  stockholders  of  such  bank,  to  enforce  their 
personal  liability,  and  his  decision  is  conclusive. 

Idem.  476 

8.  Liability  of  the  stockholders  Is  several  and  not 
See  Wall.  7, 8,  9, 10. 


Joint.   The  limit  of  their  liability  is  the  par  of  the 
stock  held  by  each  one. 

Idem,  476 

4.  Where  the  whole  amount  of  such  stock  is 
sought  to  be  recovered,  the  proceeding  must  be  at 
law.  Where  less  is  required  the  proceeding  may  be 
in  equity. 

Idem,  476 

5.  In  such  case  an  interlocutory  decree  may  be 
taken  for  contribution,  and  the  case  may  stand 
over  for  further  action  of  the  court  until  the  full 
amount  of  the  liability  Is  exhausted. 

Idem,  476 

6.  It  Is  no  objection  that  there  are  other  stock- 
holders beyond  the  Jurisdiction  of  the  court  who 
oannot,  for  that  reason,  be  made  oo-defendants. 

Idem,  476 

7.  When  the  receiver  sues  in  his  own  name.  It  is 
not  necessary  to  make  either  the  creditors  or  the 
bank,  parties  to  the  suit. 

Idem,  476 

8.  Such  suits  may  be  brought  by  the  banking  as- 
sociations In  the  courts  of  the  United  States. 

Idem,  476 

••  Keceivers  of  snch  banks  may  sue  In  the  courts 
of  the  United  States,  without  reference  to  the  lo- 
cality of  their  personal  citizenship. 

Idem,  476 

BILLS.  NOTES  AND  CHECKS. 

SsE  Bonds,  18. 
USAOB,  1, 8. 

1.  The  protection  which  commercial  usage  throws 
around  negotiable  paper,  cannot  be  used  to  estab- 
lish the  authority  by  which  It  was  originally  Issued 

Pierce  v.  U.  S.,  ie» 

2.  Purchaser  of  such  paper,  purporting  to  bind 
the  government,  must,  at  his  peril,  see  that  the 
officer  executing  it  had  authority  to  bind  the  gov- 
ernment. 

Idem,  160 

8.  There  Is  no  express  authority  to  any  officer  of 

the  government  to  draw  or  accept  bills  of  exchanire 

Idem,  i%» 

4.  A  bill  of  exchange  to  bind  the  government  Is 
to  be  Judged  by  the  same  rule  as  other  contracts. 

Idem,  160 

5.  The  authority  to  Issue  bills  of  exchange  not 
being  one  expressly  given  by  statute,  can  only 
arise  as  an  incident  to  the  exercise  of  some  other 
power. 

Idem,  160 

8.  No  department  of  the  government  nor  any  of 
its  officers  or  agents  can  accept  drafts  made  on 
them  so  as  to  bind  the  government. 

Idem,  160 

7.  Purchasers  of  notes  or  bonds,  past  due,  take 
nothing  but  the  actual  right  and  title  of  the 
vendors. 

Texae  v.  White,  zar 

8.  Promlisory  note  bearing  Interest  anterior  to 
Its  date  Is  not,  necessarily,  usurious  nor  Illegal. 

Swing  V.  HoVHtrd,  g9a 

9.  Presumption  is  that  the  note  was  given  upon  a 
state  of  facts  which  authorized  taldng  interest 
prior  to  Its  date. 

Idem,  293 

10.  Burden  to  prove  the  contrary  Is  upon  the 
party  who  makes  the  charge. 

Idem,  JJ95 

11.  Defendant  cannot  present  such  objection  to 
the  note  for  the  first  time  In  this  court. 

Idem,  893 

12.  Where  bill  of  exchange  Is  lost  among  a  pile  of 
papers  In  bank  at  which  it  was  payable.  It  Is  not 
present  In  the  bank  so  as  to  constitute  a  present- 
ment or  demand  against  the  acceptors. 

Chtcnpee  Bk.  v.  Phila.  Bh.,  427 

18.  Where  the  holder  thereby  loses  his  remedy 

against  the  drawer  and  Indorser,  he  is  entitled  to 

one  against  the  bank  through  whose  negligence 

the  bin  was  lost. 

Idem,  427 

14.  A  telegram  from  the  bank  that  the  bill  had 
not  yet  been  reoeived^s  not  notice  of  non-payment 
idem,  487 

16.  The  loss  of  the  bill  by  the  bank,  carries  with 
it  presumption  of  negligence  and  want  of  care 
and  the  burden  of  proof  to  rebut  such  presumotlon 
Is  on  the  bank.  r  "" 

Idem,  487 

16.  Bona  fide  holder  without  notice,  of  negotiable 
paper  Indorsed  by  a  firm,  is  not  affected  by  a  re- 
striction in  the  copartnership  agreement 

Mich.  Bk.  V.  Eidred,  76» 
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17.  Partr  authorized  by  the  course  of  business  of 
firm  may  &II  blanks  In  its  nc^tlable  paper. 

MUh.  Bk.  V.  Eldred.  768 

18.  Presumption  of  law  is  that  an  Indorsement 
trithout  date  was  made  at  time  bill  or  note  was  ex- 
ecuted, and  before  the  same  was  negotiated. 

Idaa,  762 

U.  Holder  of  bank  check  cannot  sue  the  bonk  for 
refusing  payment  unless  It  was  accepted  bf  the 
bank  or  charged  attalnst  the  drawer. 

Xal.  Bk.  of  Republic  ».  MiUard.  897 

20.  Certificate  of  a  bank  that  a  check  is  good,  is 
CQUlvalent  to  acceptance. 

Merch.  Bk.  v.  StaU  Bk.,  1008 

21.  A  certified  check  is  not  agalMt  the  policy  of 
the  Banking  Act,  and  is  a  legal  and  valid  lorest- 
ment. 

Idem,  1008 

22.  Cashier  of  bank  has  authority  to  certify 
checks,  even  at  another  place  than  nls  banking 

Idem.  1008 

2S.  Checks  certified,  do  not  require  an  additional 
stamp. 

Id«m,  1008 

BIXiL  OF  ATTAINDER. 

See  Constitdtional  Law,  11-13. 

BILL  OF  EXCEPTIONS. 

See  Appeal  and  Ebrob,  16-18,  23.  36. 

Appeal,  and  Error,  Pbaciice  on,  17-23-25, 
37.  39,  60,  52,  TO. 
Exceptions,  1,  2. 

BILL  OF  REVIEW. 

8BE  CONnSCATION  AOTB,  11. 

1.  The  matter,  on  account  of  which  a  bill  of  re- 
view is  filed,  must  not  only  be  new  but  such  as  the 
party,  by  the  use  of  reasonable  diligence,  could  not 
nave  known;  and  if  there  be  any  lacbee  or  negli- 
gence in  this  respect,  that  destroys  the  title  to  the 

Rubber  Co,  v.  Ooo&ytar,  888 

2.  Leave  to  file  a  bill  of  review  rests  in  the  dis- 
cretion of  the  court.    It  is  never  a  matter  of  right. 

Idsm,  888 

BLOCKADE. 

1.  A  vessel  may  be  in  such  distress  as  to  Justify 
her  in  attempting  to  enter  a  blockaded  port. 

17.  S.  V.  The  Diana,  165 

2.  The  case,  however,  must  be  one  of  absolute 
and  uncontrollable  necessity. 

:dem.  165 

BONDS. 

See  Bills,  Notes  and  Checks,  7. 
Interest,  1, 2. 
Manoamos,  1-3,  S,  0. 
Taxes,  8. 0, 27, 85. 

1.  By  the  Iowa  Act  of  Jan.  19, 1857,  irregularities 
in  the  Lee  Co.  Bonds,  were  cured,  and  they  declared 
valid. 

Lee  Co.  v.  Bogen,  160 

2.  Where  a  judgment  at  law  has  conclusively  es- 
tablished the  validity  of  town  bonds,  a  suit  in 
equity  cannot  bo  maintained  by  the  town  to  com- 
pel tholr  surrender. 

BeloU  V.  Morgan,  803 

3.  Where  a  state  statute  distinctly  affirms  that  the 
bonds  shall  be  paid,  it  is  a  fatal  objection  to  a  bill 
tu  compel  their  surrender. 

Idem,  803 

4.  The  designation  in  a  bond,  of  a  place  of  pay- 
ment, requires  that  Its  bolder  shall  have  It  at  such 
place  when  due,  to  reoeive  payment,  and  that  the 
obligor  ahull  have  the  funds  there  to  pay  it. 

Ward  V.  SmUh,  807 

5.  If  the  bond  be  not  lodged  there,  and  obligor  is 
there  at  Its  maturity,  with  the  f  undjs  to  pay  it,  he  Is 
not  responsible  for  future  costs  of  suit  or  interi'St. 

I,lem,  807 

6.  Where  decree  of  this  court  requires  defend- 
ant to  restore  certain  bonds  or  make  good  tUplr 
proceeds,  and  payment  of  the  bonds  has  been  re- 
ceived by  him  pending  the  suit,  he  will  bo  ordered 
to  pay  into  court  the  amount  so  received  by  him, 
for  the  use  of  the  plaintiff. 

Texan  v.  White.  538 

7.  Where  one  got  a  license  as  a  dlstlUor  of  coal 
oil,  and  gave  bond  with  surety,  neither  he  nor  his 
surety  are  liable  for  any  breach  atter  the  expiration 
of  the  license. 

U.S.v.SmOh,  506 
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8.  Voluntary  payment  toa  oreditorof  the  United 
States  Is  no  defense  to  suit  on  an  offlcial  bond. 

U.S.v.KeehUr,  514 

9.  In  action  upon  coupons,  bonds  need  act  be 
given  in  evidence. 

Kenofha  v.  Lam»on,  7S6 

10.  Coupons  of  bonds  do  not  have  the  effect  of 
extingulsliing  the  interest  due  on  the  bonds. 

Idem,  785 

11.  An  action  on  coupons  is  not  barred  by  lapse  of 
time  short  of  20  years. 

Jii«ni,  7SC 

12.  liatlfication  by  Legislature  of  loan  of  oltr's 
credit  of  a  city,  is  equivalent  to  original  authority. 

IiUm,  7M 

la.  Where,  at  time  of  loan,  and  issue  of  bonds,  the 
decisions  of  the  court  of  the  State  favored  the  va- 
lidity of  the  law,  a  later  deolsloa  to  the  ooncraiy 
cannot  be  followed. 

Idem,  786 

14.  Where  a  bond  contains  oondltions,  •ome  of 
which  are  legal  and  others  illegal,  and  they  are  sev- 
erable and  separable,  the  latter  may  be  diatciganled 
and  the  former  enforoed. 

U.  S.  V.  Bbdson,  M7 

15.  A  voteof  acounty,authorlzlngasubeorlption 
by  thecounty  tothestookof  a  railroad oorponttion 
and  the  Issue  of  bonds,  does  not  authorize  a  sub- 
scription to  the  stock  of  another  corporation. 

Afarsb  d.  FuUon  Co.,  1040 

16.  That  the  plaintiff  was  an  innocent  purchaser 
of  the  bonds,wltbout  notice  of  their  invalidity,  can- 
not affect  the  liability  of  the  county  In  such  case. 

idem,  lO«0 

17.  The  authority  to  oontraot  must  exist  before 
any  protection  as  an,  innocent  purchaser  can  be 
claimed  by  the  holder. 

Idem,  lOM 

18.  The  protection  which  commercial  usage 
throws  around  negotiable  paper  cannot  be  used  to 
establish  the  authority  by  wbioh  it  was  origliially 
issued. 

Idem,  1O40 

IS.  Thepowerof  ratification  of  the  bonds  did  not 
lie  with  the  supervisors.  A  ratification  can  only  be 
made  when  party  ratifying  possesses  power  to  per- 
form act  ratified. 

idem,  1046 

20.  An  agreement  between  a  railroad  company 
and  a  city,  that  the  company  shall  pay  all  and  any 
expense  Incidental  to  the  issue  of  the  city  bonds, 
does  not  cover  a  tax  against  the  city  on  the  bonds 
under  a  subsequent  law  of  Congress. 

Baltimore  v.  R.  B.  Co.,  10«3 

21.  This  tax  having  been  exacted  from  the  com- 
pany under  color  of  law.  the  company,  faaTlog 
notified  the  oKy  of  the  demand  of  the  0nltM 
States,  was  Justified  in  paying  it,  and  recovering  It 
of  the  city,  and  cannot  be  required,  on  Its  own  oe- 
half,  to  test  the  ruling  of  the  revenue  oflloera. 

fdem,  lOM 

BOUNTY. 

ITnder  Act  of  Aug.  6. 1861,  a  volunteer  is  entitled 
to  the  bounty  of  SloO,  although  he  had  not  served 
two  years  when  discharged. 

U.  S.  V.  Boamer,  068 

CALIFORNIA. 

See  Lands,  16,  16. 

Lands  (2,  Mexican  Lands)  9,  KL 

CARRIER. 

See  Admiralty,  2,  5, 6, 21, 22, 21,  26. 
1.  Stipulation  in  charter-party  to  take  csu^o  of 
mercbandigc,  does  not  compel  the  master  to  take 
goods  which,  in  his  honest  Judgment,  cannot  be  car- 
ried without  injury  to  the  rest  of  the  cargo. 

Boyd  V.  M'ltef,  IM 

2.Whcretbecharterersinduoedthemaster,agaioai 
his  objection,  to  receive  and  carry  lard  In  leaking 
casks,  the  ship  is  exempt  from  liability  as  between 
its  charterers  and  owners,  for  damage  therefrom 
to  other  portions  of  the  cargo. 

Idem,  IM 

8.  Olillgatinn  between  ship  and  cargo  is  ma(- 
ual  and  reciprocal,  nnd  does  not  attach  until  cargo 
is  on  board  or  in  custody  of  the  master. 

King  V.  The  Ladu  Franklin,  4H 

4.  Where  bill  of  lading  was  given  by  mistake  for 
goods  not  actually  shipped,  there  can  be  no  lieo  for 
non-delivery  of  the  goods. 

Idem,  4*» 

6.  If  shipper  of  goods  voluntarily  accepts  them  at 

U,  76,  76,  77  D.  8. 
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Vl$ae  of  disaiter  to  tbe  rewel,  the  master  18  enti- 
tled to  f  relKtat  pro  rata  ttinertt, 

Barretl  v.  The  Mohawk,  406 

<.  Tbis  rule  applies  in  case  the  ship  is  disabled  by 
«  peril  or  accident  not  within  the  exception  in  tbe 
bill  of  lading. 

Idem,  40« 

7.  Proofs  of  acceptance  of  voods  at  place  of  disas- 
ter should  be  clear  and  satisfactory  in  order  to  op- 
•erste  as  discharge  of  vessel. 

Idem,  *08 

8.  It  should  appear  that  acceptance  was  intended 
■as  discharge  of  vessel  and  owner  from  any  further 
responaibUity,  by  which  the  contract  in  the  bill  of 
lading  was  rescinded. 

Idem,  *0» 

9.  The  above  rules  applied  to  an  Insurance  com- 
pany to  which  property  damaged  had  been  aban- 
-dooed,  after  disaster  to  the  vessel. 

Idem,  *oe 

10.  The  explosion  of  a  steam-boiler  is  not  a  peril 
within  the  exception  of  dangers  of  navigation  in  a 
btU  of  lading. 

Idem,  *oe 

11.  Captain  of  vessel  not  responsible  for  damage 
to  flour  from  inherent  causes  f  rem  stowing  it  In 
bold,  without  bis  knowledge  or  direction. 

JtfepAams  r.  Bteuet,  677 

12.  Carrier  must  know  conditioo  of  his  vessel  and 
see  that  she  Is  seaworthy.  Seaworthiness  defined. 

The  JVort^iem  Belle  v.  Robaon,  748 

15.  Carrier  Is  liable  for  damages  to  cargo  from 
•sinking  of  barge. 

mem,  748 

14.  Loss  by  flood  or  storm  Is  loss  by  act  of  God ; 
-and  a  common  carrier  is  excused  when  the  damage 
resulted  from  this  cause  immediately. 

R.  B.  0>.  V.  Reews,  »09 

16.  If,  lo  such  case.  It  Is  charged  that  his  negll- 
.^enoe  contributed  to  the  loss,  the  proof  of  this 

must  oome  from  those  who  assert  or  rely  on  It. 

Idem,  «K>» 

16.  If  the  carrier  had  contracted  to  start  with  the 
goods  before  he  did,  and  the  goods  would  have  es- 
caped injury  had  he  done  so,  the  carrier  will  not  be 

liable  for  aloss  from  such  cause. 

Idem,  WK 

17.  Motion  for  eerttorart  will  not  be  granted  when 
it  appears  that  nothing  is  omitted  from  the  record 
-which  Is  of  record  in  court  below. 

Chicauo  V.  Bigdoui,  SST 

CHARTER-PARTY. 

Skx  Carbieb,  1-3 
CITIZENSHIP. 

8kk  CONsnrtmoHAL  Law,  2. 

Jurisdiction,  88,  87,  89. 41, 42. 
1.  Act  of  Congress  of  Feb.  10,  I8S6,  confers  the 
privilege  of  citizenship  upon  women  married  to 
citizens  of  the  United  States. 

KeUu  V.Owen,  883 

8.  The  terms  "  Who  might  lawfully  be  natural- 
ized under  the  existing  laws"  only  limit  tbe  appll- 
oation  of  the  law  to  free  white  women. 

idem,  S8S 

COIJiECTORS. 

Under  Act  of  May  7. 1822,  and  Aug.  23, 1842,  a  col- 
lector cannot  receive  extra  compensation  for  tbe 
■disbursement  of  public  moneys. 

U.  S.  V.  Shoemaker.  80 

•COIXISION. 

Sxs  Damaoes,  1. 
BnsBNoa,  18. 
1.  .Although  the  law  compels  the  master  of  a  vee- 
,.«el  to  take  a  pilot,  the  vessel  is  liable  for  damages 
for  a  collision  which  was  the  result  of  his  gross 
' .  mismanagement. 

The  CMna  v.  Waish,  67 

.,  3.  In  order  to  recover  full  indemnity  for  a  oollls- 
'';-lon,  it  is  necessary  that  the  suffering  vessel  should 
>  1»e  without  fault. 

';  Loekwoodv.  The  Grace  Otrdter,  113 

' '     9.  Inevitable  accident  is  where  an  accident  oo- 

enrs  when  a  vessel  Is  pursuing  a  lawful  avocation 

)n  a  lawful  manner,  using  the  proper  precautions 

'  jaaaloot  danger. 

^^      Idem,  lis 

■'    4.  Where  there  Is  doubt  as  to  which  party  is  to 
Maine,  the  loss  must  be  sustained  by  tbe  party  on 
.  .^''.wtloiB  It  has  fallen. 

y*  Idem,  118 

C,  U  two  aalUng  ships  or  steam  vessels  are  meet- 

^^fimyf^J^.  7,8,9,10.  U.  S.,  Book  10. 


ing  end  on,  or  nearly  so,  so  as  to  in  vol  ve  risk  of  col- 
lision, the  helms  of  both  should  be  put  to  port,  so 
that  each  may  pass  on  the  port  side  of  the  other. 
Brown  v.Slanmn,  1S7 

The  Johruim  v.  McOird,  610 

fl.  Sailing  ships  are  meeting  end  on  when  they 
are  approaching  each  other  from  opposite  direo- 
tinns,  or  on  such  parallel  lines  as  involve  risk  of 
collision  on  account  of  their  proximity. 

Bmwnv.  Slantnn,  157 

7.  Where  vessels  approaching  are  yet  so  distant 
from  each  other,  or  where  the  lines  of  approach, 
though  parallel,  are  so  far  apart  as  not  to  involve 
risk  of  collision,  that  rule  of  navigation  has  no  ap- 
plication. 

rdem,  157 

8.  Where  the  variation,  from  opposite  directions, 
or  from  parallel  lines,  did  not  exceed  half  a  point 
by  the  compass.  It  Is  within  the  rule. 

Idem,  1S7 

9.  Mistakes  of  a  vessel  committed  in  moments  of 
peril  and  excitement,  when  produced  by  the  mis- 
management or  the  greater  fault  of  those  in  charge 
of  the  colliding  vessel,  do  not  relieve  the  latter  from 
the  payment  of  full  damages  to  the  injured  vessel. 

idem.  167 

The  Carroll  v.  Orten,  898 

Fineke  v.  The  Fairbanla,  708 

10.  Mistakes  of  a  vessel,  committed  in  moments 
of  peril  and  excitement,  when  produced  by  the 
mismanagement  or  the  greater  fault  of  those  In 
charge  of  the  colliding  vessel,  do  not  relieve  tbe 
latter  from  payment  of  full  damages  to  the  injured 
vessel. 

Idem,  157 

The  Carroa  v.  Oreen,  8»a 

Ftncke  v.  The  Fairbanke,  708 

11.  Claim  for  damages  occasioned  by  collision  of 
vessels  at  sea  may  be  enforced  In  the  admiralty  by 
a  proceeding  in  rem,  except  where  the  vessel  Is  the 
pro|>erty  of  tbe  TTnlted  States. 

The  Siren  v.  U.  S.,  129 

12.  Claims  against,  or  liens  upon,  property  of  the 
ITnited  States,are  incapable  of  enforcement,  except 
when  such  property  becomes  subject  to  tbe  control 
of  the  courts. 

Idem,  180 

13.  Damages  for  a  collision  which  was  caused  by 
a  ship  in  possession  of  a  prize  master  and  crew,  may 
be  assessed  and  paid  out  of  tbe  proceeds  of  the  ves- 
sel before  distribution  to  the  captors. 

idem,  180 

It.  Case  of  collision  should  be  tried  according  to 
the  practice  and  principles  of  the  courts  of  ad- 
miralty In  this  country,  wholly  Irrespective  of  any 

The  Eagle  v.  Frater,  868 

IS.  Steamship  meeting  sailing  vessel  should  watch 
her  course  and  movements  with  diligence,  to  avoid 
collision. 

The  CorrollB.  Green,  898 

]fl.  Porting  the  helm  a  point,  when  the  light  of 
the  sailing  vessel  was  first  observed,  and  then  wait- 
ing until  the  collision  was  imminent  before  doing 
anything  further,  is  not  sufficient. 

Idem,  398 

IT.  Owners  of  ships  and  vessels  are  not  liable  for 
injury  by  collision  occasioned  without  their  knowl- 
edge, beyond  the  amount  of  their  interest  In  such 
ship  or  vessel. 

ZTie  BoIUtnore  v.  Bowland,  468 

18.  Claim  for  compensation  may  extend  to  loss  of 
freight,  necessary  expense  incurred  In  making  re- 
pairs, and  unavoidable  detention. 

idem,  468 

19.  Where  repairs  are  practicable,  tbe  damages 
assessed  should  be  sufflotent  to  restore  the  injured 
vessel  to  tbe  condition  in  whiohshe  was  atthetime 
tbe  collision  occurred. 

idem,  463 

20.  No  deduction  is  to  be  made  for  new  materials 
furnished  in  place  of  the  old. 

Idem,  463 

21.  If  the  vessel  Is  totally  lost,  the  rule  of  dam- 
ages is  the  market  value  of  tbe  vessel  at  the  time 
of  her  destruction. 

idem,  468 

23.  Allowance  for  freight  is  made  in  such  a  case, 

reckoning  tbe  gross  freight,  less  the  charges  which 

would  necessarily  have  been  Incurred  in  earning 

the  same. 

idem,  468 

23.  Pull  value  of  the  vessel  and  cargo  cannot  be 
recovered  where  the  vessel  may  be  raised  and  the 
cargo  saved. 

Idem.  468 
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94.  Bamafres,  which  mlrht  hare  been  reaaonabbr 
•voided  by  the  exercise  of  ordinary  skill  and  dllt- 
genoe,  cannot  be  recovered  after  the  collision. 

The  BaiUmore  v.  Rowland,  *e3 

XS.  Just  damatres  for  delay  and  single  or  double 
oogts  may  be  adjudsed  at  the  discretion  of  the 
court,  but  counsel  fees  cannot  be  allowed. 

liUm,  ,  468 

M.  If  a  steamer  adopt  proper  meanirea  of  pre- 
caution to  avoid  a  collision  with  a  schooner,  which 
would  have  been  effective  if  the  schooner  bad  not 
dianged  her  course,  she  Is  not  chargeable  for  the 
oonsequenoes  of  the  collision. 

Bedell*.  The Pntnmae,  BH 

27.  Hules  of  navigation  are  obligatory  upon  ves- 
sels approaching  each  other,  from  the  time  the  ne- 
cessity for  precaution  begins  and  so  long  as  the 
means  and  opportunity  to  avoid  danger  remain. 

T?ie  Johnson*.  MeConJ,  Bl* 

28.  Where  two  vessels  are  in  close  proximity, 
neither  of  them  has  a  right  to  Insist  upon  any  de- 
parture from  the  ordinary  rules  of  navigation. 

Idem,  610 

28.  Bteamshlp  approaching  a  galling  vessel  must 
keep  out  of  >he  way.  The  sailing  vessel  must  keep 
itsoouise.  ___ 

JPYncke  c.  27k  Falrbanla,  708 

Steanwhip  Co.  v.  SImmotu,  761 

80.  Omission  to  exhibit  proper  light,  does  not  ex- 
empt other  vessels  from  consequences  of  their 
negligence.  _^. 

PJtaterr.  Greentna,  741 

n.  where  both  parties  are  in  fault,  both  must 
contribute  to  make  good  the  damage. 

The  Wanhlngton  v.  Cavan,  787 

n.  Both  vessels  can  be  proceeded  against  In  same 

Idem,  78T 

83.  The  speed  Of  the  steamer  should  not  be  higher 
than  was  consistent  with  safety  of  other  vessels  In 
so  crowded  a  thoroughfare. 

Steamship  v.  SGnmimt,  7B1 

Hdneox  v.  The  Svraeute,  783 

84.  Defense,  that  a  tug  Injured  by  collision  at- 
tempted suddenly,  without  notice,  to  sheer  across 
the  course  of  the  ferry-boat,  not  sustained. 

The  Suffolk  County  v.  Jaynee,  768 

8t.  The  libelant  need  not  swte  with  perfect  ac- 
curacy the  point  of  collision. 

Mem,  788 

».  In  collision  cases,  the  finding  of  facts  by  dis- 
trict court,  concurred  in  by  circuit  court,  will  be 
presumed  correct. 

The  Quickstep  o.  Bynu,  767 

87.  Canal-boats  and  bargee  in  tow  are  under  the 
control  of  the  tug ;  the  latter  is  liable  for  collision, 
unless  she  can  show  herself  not  in  fault. 

idem,  767 

88.  The  tug  must  see  that  tow  is  properly  con 
Btructed.    Otherwise  she  is  in  fault. 

idem,  767 

89.  In  recovering  a  detached  boat,  the  tug  must 
see  that  no  other  lx>at  in  the  fleet  suffer  In  con- 
sequence. 

idem,  767 

40.  Duty  of  steamer  In  narrow  entrance  of  harbor. 
Hannah  v.  Wtilverlnn,  781 
Steamehlp  Co.  v.  Simmons,                         767 

41.  A  tug  with  tow.  Is  bound  to  consult  their  safe- 
ty as  well  as  her  own. 

Haneoz  t>.  The  Svraeute.  788 

42.  If  two  ships  under  steam  are  crossing,  the  ship 
which  has  the  other  on  her  starboard  side  shall 
keep  out  of  the  way  of  the  other :  the  latter  must 
keep  her  course. 

27l«  Oonrfco  V.  Schuyler,  804 

The  0>lwmtHa  v.  Bunt<n0,  890 

48.  Where  a  steamer  made  no  attempt  to  slacken 

her  speed  when  the  danger  became  Imminent  and, 

by  starboarding,  preclptated  herself  directly  upon 

the  libelant's  vessel, she  Is  liable  for  the  ooUislon. 

The  ColunMa  v.  Bunting,  800 

44.  A  vessel  should  not  be  made  liable  for  conse- 
quences of  an  accident,  by  reason  of  not  having  a 
special  lookout  where  the  collision  could  not  have 
been  guarded  against  by  a  lookout. 

Clorfc  V.  The  Farraout,  046 

CONDITIONS. 

1.  A  condition  In  a  deed  that  a  permanent  loca- 
tion of  an  Institute  on  the  land  should  be  made 
within  a  year.  Is  a  condition  subsequent. 

Mead  v.  Ballard,  100 

2.  If  it  was  done  within  that  time  the  grantor's 
right  of  reverter  was  gone ;  If  it  was  not  done  within 
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the  year,  he  could  refund  the  oonaidermtlon  money 
and  recover  the  land. 

idem,  !••■ 

8.  A  resolution  of  the  trustees  of  the  Institote 
locating  the  bulldirur  on  the  land,  with  the  inten- 
tion that  it  should  be  the  permanent  location, 
satlafieo  theoonditlon.  and  takes  away  the  right  of 
reversion. 

idem,  ISO- 

CONFEDERATE  NOTES. 

1.  Confederate  notes  must  be  regarded  as  a  cur- 
rency, imposed  on  the  oommunlty  by  irresistible 
force. 

ThoringUm  v.  Smith.  861 

2.  Such  currency  must  be  considered  la  oourts  of 
law  the  same  as  If  it  has  been  issued  by  a  forelsn 
government  temporarily  occupying  a  part  of  tlie 
territory  of  the  United  States. 

idem,  861 

CONFEDERATE  STATES. 

Sks  War,  2-19. 

Acts  or  CoKOBass,  1-6. 

1.  The  rebellion  was  onir  an  insurrection  ;  there 
was  no  rebel  government  ae  faeto  so  as  to  give  any 
legal  efficacy  to  Its  acts. 

Hiehnum  e.  Betta,  S51 

2.  Certain  belligerent  rights  wa«  conceded  to 
the  insurgents  in  arms,  but  the  Ooremment  of  tli» 
Confederacy  was  not  rvcogniied. 

idem,  851 

8.  An  Act  of  the  Confederate  Congress  oreatlng 

a  court  was  void.   The  oourt  was  a  nulU^  and 

could  exercise  no  rightful  Jurisdii^lon :  it  c»ve  D» 

protection  to  those  who  assumed  to  be  its  oOoBia. 

idem.  851 

4.  A  statute  of  the  Oonfedemts  States,  or  order 
of  its  Postmaster-Oeneral  cannot  hare  any  legal  ef- 
fect making  a_payment  valid. 

U.  S.  V.  KeAter.  Bit 

5.  An  otBoer  of  the  Government  cannot  turnover 
its  money  or  property,  to  an  insurreotloiuuy  gov- 
ernment, which  exercuea  no  foroe  or  threat  of  per- 
sonal violence. 

idem,  574 

e.  The  Acts  of  April  29th,  1884,  and  of  Ifarcdi  Sd, 
1866  extend  to  losses  by  Confederate  armed  forces        I 
either  by  robbery  or  burning.  I 

Idem,  874 

CONFISCATION  ACTS. 

SBB  Prize,  1, 2. 

1.  In  a  case  of  unlawful  conversion  of  property, 
a  proceeding  by  Information  cannot  be  Bustalne& 
under  the  Confiscation  Acts  of  1881  and  188E. 

ITorrisD.  U.S.,  881 

2.  Neither  of  the  Acts  authorised  prooeedingv 
where  there  was  no  specific  property  capable  of 
being  seized. 

Idem,  881 

8.  Where  the  seizure  under  tlieOonflacatioa  Aot# 
was  made  on  land,  the  suit,  though  in  the  form  of 
a  libel  of  information,  is  an  aotlon  atoommoD  law, 
and  thcolalmants  are  entitled  to  trial  by  Jury. 

Morrie  v.  V.  S..  481 

4.  All  seizures  on  land  must  be  proseoutcNl  as 
other  common  law  suits,  and  can  only  be  removed 
into  this  court  by  writ  of  error. 

Idem,  481 

6.  Where  the  fund  has  been  distributed,  and  the 
Judgment  under  which  it  was  diatributed  Is  re- 
versed, a  writ  of  restitution  will  be  issued  to  eaoss 
the  fund  to  be  restored  to  the  registry  of  the  court. 

idem,  481 

6.  The  Act  of  Congress  of  Haroh  8, 188S.  in  regard 
to  prosecutions  for  acts  committed  durioKthe  re- 
bellion, does  not  apply  to  actions  of  electtnent. 

Bi^elouie.  fVM-rest,  688 

7.  It  applies  only  to  personal  actions  for  wramts 
done  under  authority  or  color  of  authority  of  tM 
President  of  the  United  Btatee,  or  of  soaw  Act  of 
Congress. 

idem,  68* 

9.  Under  the  O>nflsoatkni  Aotof  JuIrlT,  ISatsU 
which  could  be  sold  was  a  right  to  urn  property 
seized,  terminating  with  the  lue  of  the  peiauu  lor 
whose  act  It  had  been  seized.  

idem,  *•♦ 

10.  The  persons  described  in  the  6th  section  of 
such  Act,  who  are  barred  from  bringing  aautt  for 
the  possession  or  use  of  such  property,  are  those 
only  whose  property  the  President  has  cauaed  to 
be  seized. 

Idem,  •O* 

74,  7S,  7«,77  U.K. 
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II.  The  beir  of  one  of  such  penons  m>y  after  his 
death  reoover  the  lands  so  forfeited  and  sold. 

Idem,  696 

B.  Under  the  Act  of  17th  July.  1882,  enOUed  "An 
Act  to  Sappreas  Inaurrection,  etc.,  it  Is  only  as 
aaralnst  the  United  States  that  the  sales,  tmnsfers, 
and  conveyances  of  property  liable  to  seizure  are 
null  and  void. 

Oorbett  v.  NutU  979 

18.  A  prooeedlnar  under  the  Confiscation  Act  of 
July  IT.  IMS,  Is  not  a  prooeedlnir  in  admiralty. 

BxparU  Oraham,  »«  i 

M.  A  libel  of  review  of  a  decree  in  confiscation 
Is  an  elongation  of  the  original  case,  and  neces- 
sarily of  the  same  nature  and  Jurisdictional  charac- 
ter. 

Idem,  981 

CONGRESS. 

1.  Confrreas  may  abolish  a  tribunal  it  created  for 
the  adjustment  OT  claims,  or  commit  them  to  some 
other  authority,  and  in  neither  event  Isa  claimant's 
riarht  thereby  violated. 

Gordon  v.  V.  Sm  68 

2.  By  the  Act  of  February  27,  ISDfi,  Ck>nsTeaB  le- 

Sillxed  the  brldire  as  then  constructed  across  the 
laslaslppi  River. 

Oray  v.  R.  B.  Co.,  969 

3.  Conffreas  could  legalise  the  bridge  under  the 
power  to  regulate  commerce,  and  the  Act  having 
passed  pending  a  suit  to  remove  the  bridge  as  a 
nuisance.  It  gave  the  rule  of  decision  for  the  court 
at  the  final  hearing. 

Idem,  969 

CONSTITUTIONAX.  LAW. 

Bee  Appbal  and  Khbor,  30,  SB,  40. 
COHTRAOTS,  20-22, 27. 
COITBTS,  2. 

Statb  Laws  and  Dxcibioks,  1-3, 7,  9,  U, 
Taxh,  1, 2, 13, 14, 17,  27,  28,  88. 

1.  The  6th  and  Sth  Amendments  of  the  Constitu- 
tion of  the  V.  8.  do  not  apply  to  state  govern- 
ments. They  were  designed  exclusively  as  restric- 
tions upon  federal  power. 

Turttehell  v.  CommoniBealth,  »»3 

2.  A  rorporatlonts  not  a  citizen  within  the  mean- 
ing of  that  provision  of  the  Constitution  which  de- 
clares that  the  citizens  of  each  State  shall  be  enti- 
tled to  all  the  privileges  and  Immunities  of  cltlaens 
of  the  several  States. 

Paul  V.  Vo.,  357 

Iru.  C<>.  V.  OWoer,  10!»9 

8.  States  may  exdude  a  foreign  corporation  en- 
tirely, or  they  may  exact  security  for  the  perform- 
ance of  its  contracts. 

idem,  SB  7 

4.  A  law  of  a  State  requiring  insurance  compa- 
nies of  other  States  or  countries  to  file  security  or 
take  out  a  license  or  pay  a  specific  tax  or  certain 
fees  and  percentages,  before  they  can  issue  policies 
in  the  State,  Is  constitutional. 

Dueat  V.  CMeago,  97S 

In«.  Co.  V.  outer,  10S9 

5.  Such  law  does  not  conflict  with  the  provision 
of  the  Constitution  that  Congress  shall  have  power 
to  regulate  commerce  among  the  several  States. 

idem.  978 

6.  A  State  has  power  to  discriminate  between  her 
own  corporations  and  those  of  other  States,  de- 
sirous of  transacting  business  within  her  Jurisdic- 
tion. 

idem,  978 

7.  The  State  can  determine  the  d^ree  of  dis- 
crimination subject  only  to  such  limitations  on  her 
soverelvntyas  may  be  found  in  the  fundamental 
law  of  the  union. 

Idem,  972 

8.  The  constitutional  provision  against  taxing  Im- 

eorts  by  the  States  does  not  extend  to  articles 
rougbt  from  another  State. 

woodniff  V.  Parham,  882 

8.  An  ordinance  of  a  dty.  Imposing  a  tax  on  sales 
at  auction,  of  goods  sold  In  original  packages, 
which  are  products  of  other  States,  Is  constitu- 
tional. 

Idem,  388 

10.  A  State  Act  Imposing  a  tax  of  fifty  cents  per 

ffJlon  on  all  spirituous  liquors  brought  Into  a  State, 
constitutional,  where  the  same  tax  Is  Imposed  on 
liquors  manufactured  in  the  State. 

Hinsono.X«tt,  387 

See  Wauu  7,  8,  9, 10. 


U.  The  term  "  bill  of  attainder  "In  the  National 
Constitution  Is  generic,  and  embraces  both  bills 
of  attainder  and  bills  of  pains  and  penalties. 

Drehman  e.  StlJU.  508 

12.  A  provision  in  the  Constitution  of  Missouri, 
which  exempts  from  suits  for  acts  done  by  military 
authority,  belongs  to  neither  of  those  classes  of 
bills. 

Idem,  508 

13.  Such  provision  is  not  a  law  impairing  the  ob- 
ligation of  contracts.  In  violation  of  the  Constitu- 
tion of  the  United  States. 

IiUm,  508 

14.  A  State  Legislature  may  pass  retroactive  laws 
where  there  Is  no  Inhibition  In  the  Constitution  of 
the  State,  provided  they  do  not  Impair  &e  obliga- 
tion of  a  contract,  and  are  not  ez  post  fatto. 

Idem,  508 

15.  Where  right  of  plaintiff  under  the  1st  section 
of  the  14th  amendment  of  the  U.  8.  Constitution 
was  not  set  up,  or  claimed  in  the  state  court,  this 
court  has  no  Jurisdiction  over  the  Judgment. 

Worthy  v.  Bamrtt,  568 

IS.  Congress  has  no  power  to  prohibit  trade  within 
the  limits  of  a  State. 

U.  S.  V.  De  Wttt,  503 

17.  The  20th  section  of  the  Act  of  March  2, 1807,  Is 
not  a  valid  and  constitutional  law  except  so  far  as 
It  operates  within  the  United  States,  but  without 
the  limits  of  any  State. 

Idem,  593 

18.  A  state  constitution  providing  that  taxes  tie 
uniform  in  respect  to  persons  and  property,  does 
not  forbid  the  Legislature  commuting  taxes  or  as- 
sessments with  Individuals  or  corporate  bodies. 

CMeago  v.  Sheldon,  504 

10.  A  contract  which  Is  valid  at  the  time,  by  the 
laws  of  the  State,  cannot  be  Impaired  by  its  Legle- 
lature,  nor  by  any  decision  of  Its  courts. 

idem,  504 

20.  The  7tb  Amendment  of  the  Constitution  ap- 
plies to  a  cause  tried  by  a  Jury  in  a  state  court. 

Justices  V.  U.  S..  658 

21.  The  5th  section  of  the  Act  of  Congress,  Mar, 
8, 1863,  providing  for  the  removal  of  a  Judgment  in 
a  state  court,  in  a  cause  tried  by  a  Jury,  to  the  Cir- 
cuit Court  of  the  United  States,  for  a  re-trlal  on  the 
facts  and  law.  Is  unconstitutional  and  void. 

idem,  658 

22.  The  courts  can  only  consider  vested  rights, 
when  those  rights  are  sought  to  be  enforced  In  op- 
position to  the  repeal  or  modification  of  the  laws 
on  which  they  were  founded. 

Frlibie  v.  Whaney,  668 

28.  The  Constitution  of  a  State  Is  a  law  within  the 

meaning  of  the  prohibition  of  the  Constitution  of 

the  United  States  that  no  State  shall  pass  a  law 

"impairing  the  obligation  of  contracts. 

B.  B.  Co.  V.  JleClwre,  007 

24.  Where  the  State  has  passed  no  law  In  regard 
to  the  bonds  In  question,  and  the  Constitution  of 
the  State  was  In  force  when  the  bonds  were  Issued, 
no  question  arises  as  to  impairing  their  obligation 
under  the  26th  section  of  the  Judiciary  Act. 

idem,  097 

25.  There  is  no  distinction  between  the  authority 
of  Congress  to  regulate  an  agency  employed  in 
commerce  between  the  States,  when  that  agency 
extends  through  two  or  more  States,  and  when  It  is 
confined  In  Its  action  entirely  within  the  limits  of 
a  single  State. 

The  Daniel  BaU  v.  V.  S.,  000 

26.  A  decision  of  a  state  court  which  simply  holds 
that  certain  notes  and  a  mortgage  were  numtles,  on 
the  ground  that  the  Confederate  currency,  which 
constituted  the  consideration,  was  illegal  according 
to  t  he  law  of  the  State,  Is  not  repugnant  to  the  Con- 
stitution. 

BetlieU  0.  Demaret,  1007 

27.  The  business  of  insurance  Is  not  commerce, 
and  a  corporation  of  one  State,  having  an  agency 
by  which  it  conducted  that  business  in  another 
State,  Is  not  engaged  in  commerce  between  the 
States. 

ins.  Co.  r.  Oliver,  10S9 

ooNsmus. 

1.  After  Algiers  became  a  province  of  France, 
there  was  no  provision  for  the  appointment  of  a 
consul  St  that  pUuse  with  a  salary. 

Mahnney  v-  U.  S.,  864 

2.  Under  the  Act  of  August  18th,  1868,  consuls  to 
Algiers  are  entitled  to  such  fees  only  as  they  may 
ooUeot  as  compensation  for  their  serrices. 

Idem,  864 
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CONTIMENTAL  CONOBE88. 

1.  A  claim  on  loan  oertiflcates  purporting  to  be 
Issued  by  the  Continental  Congress  lo  1776  rejected, 
because  tbe  certificates  were  not  properly  counter^ 
slvned.  or  used  fur  the  tmneflt  of  the  governnient. 

Wartlv.U.S..  1083 

2.  The  United  States  can  contest  tbe  validity  of 
these  certificates  DOtwithgtanding  the  payment  of 
interest  for  lour  years,  where  It  was  paid  by  mis- 
take and  without  authority,  and  the  paper  wasre- 
Jeoted  as  soon  as  attention  was  called  to  It. 

Idem,  1088 

CONTRACTS. 

SSK  Eyioence,  33. 

CoNaTiTUTiONA.ii  Law,  13, 14, 19,23. 

Court  of  Ci.Ani8,  ii,  3. 

Lands.  20-22. 

liIEN,  5, 8. 

Statute  or  Frauds,  1,2. 

Wab,2-4,7,  8, 12. 

1.  Written  contracts  are  not  necessarily  neiro- 
tlable,  because  by  their  terms  tbey  inure  to  tbe 
benefit  of  the  bearer. 

B.JJ.  Co.  ».  H'rtoord,  117 

2.  Express  contracts  to  pay  coined  dollars  can 
only  be  satisfied  by  the  payment  of  coined  dollars. 

Brtmmn  v.Roda,  141 

BtUler  ».  Hi.nrttz,  149 

3.  Damafres  upon  such  contracts  must  be  assessed 
In  coin,  and  Judgment  rendered  acoordinKly. 

Idem,  149 

4.  Effect  of  tbe  currency  laws,  on  such  contracts, 
considered. 

Idem,  149 

6.  Where  one  had  contracted  with  the  Govern- 
ment to  fumiah  all  supplies  at  certain  porta  in 
Arizona,  the  title  to  the  goods  did  not  pass  to  the 
govemment  until  delivered  in  Arixona. 

Orant  v.  V.  S.,  194 

<.  Where  he  was  prevented  so  delivering  them, 
by  the  public  enemy,  the  loss  is  his  and  not  that  of 
tbe  Cnited  States. 

idem,  194 

7.  A  rescinding  of  the  contract  by  the  Secretary 
of  War  Is  no  ground  for  damages. 

Idem,  194 

8.  An  Act  of  the  Legislature  of  Kentucky  releas- 
ing the  Interest  of  the  State  In  escheated  lands  does 
DOT  impair  tbe  obligation  of  the  auditor's  contract 
to  concede  a  moiety  of  the  lands  to  an  attorney  for 
their  recovery. 

Miilligau  V.  CnrMn,  8S8 

9.  A  con  t  ract  made  by  an  insurgent  state  military 
board,  in  ali!  of  the  rebellion,  is  void. 

Tera*  v.  WTiWe,  887 

10.  Doubtful  expressions  in  a  contract  should  be 
construed  most  strongly  against  the  party  who  uses 
the  language. 

Oarrifim  o.  17.  S.,  877 

11.  An  Act  of  Congress  authorizing  a  contract  to 
be  made  with  plaintiffs  for  certain  government 
workgdoes  not  constitute  an  aoceptanoe  of  previous 
proposals  for  tbe  same  work  made  by  them,  where 
a  written  contract  was  afterwards  made  with  them 
on  different  terms.  The  written  agreement  governs 
ibe  rights  of  the  uarties. 

OUbeH  V.  if.  S.,  305 

12.  The  written  promise  of  the  Secretary  of  the 
Interior  Is  not  a  binding  obligation  on  the  Govern- 
ment, where  no  authority  of  law  existed  for  the 
promise. 

StanOmrv  c.  U.  S.,  318 

18.  Contractor  for  carrying  the  mail  in  Southern 
States  held  entitled  to  one  month's  pay.  in  pur- 
suance of  bis  contract,  on  the  Postmaster-Gen- 
eral ordering  tbe  service  to  be  discontinued  in  con- 
seauenoe  of  the  civil  war. 

Beetide  v.  V.  S.,  318 

14.  A  contract  made  by  a  city, with  a  company,  to 
furnish  gas  for  the  city  is  not  violated  by  tbe  estab- 
lishment therein  of  another  gas  company,  nor  by 
tiie  city  taking  stock  in  tbe  latter  company. 

MempMi  v.  Dean,  386 

15.  Where  language  to  express  a  contract  is  en- 
tirely wanting  in  the  instrument,  courts  will  not 
imply  one. 

Canal  Co.  r.  Coal  Co.,  849 

18.  Contract  construed  not  to  contain  a  covenant 

on  the  part  of  the  coal    company  that  it  would 

transport  on  the  canal  all  tbe  coal  brought  over  Its 

lailroad  connecting  with  the  canal. 

idem,  349 

IT.  A  contract  for  the  payment  of  Confederate 
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notes,  made  during  the  late  rebellion,  between  nkr- 
ties  residing  within  theConfederate  Statea,  can  be 
enforced  in  the  courts  of  the  United  States. 

Thortnoton  v.  Smith,  381 

18.  The  partiea  entitled  to  be  paid  in  Confederate 
dollarscao  recover  their  actual  value  at  the  time 
and  place  of  the  contract,  in  lawful  money  of  the 
Cnited  States. 

Idem,  861 

19.  A  State  may.  in  the  charter  creating  a  bank, 
agree  to  receive  the  paper  of  the  bank  for  all  taxes 
due  the  State, 

Furman  v.  mthol,  310 

20.  Such  a  contract  Is  binding  on  tbe  State,  and 
within  the  protection  of  the  Ooostitutioa  of  tbe 
United  Sates. 

idem,  870 

21.  The  State  had  the  right  at  any  time  to  with- 
draw such  guaranty,  but  it  must  be  done  in  such 
manner  as  not  to  impair  the  obligation  of  its  con- 
tract with  the  holders  of  note  of  the  bank. 

Idem,  370 

22.  The  guaranty  attached  to  the  paper  itself 
and  notes  in  circulation  at  the  time  of  the  repeal 
of  the  Act  are  not  affected  by  such  repeal,  and 
carry  with  them  the  pledge  of  the  State  to  be  re- 
ceived in  payment  of  taxes  by  every  bona  Jde 
holder.      Idem,  370 

23.  The  Commissary-General  may  approve  of  a 
contract  by  letter. 

Idem.  87* 

24.  Where  the  contract  requires  an  expenditure 
by  the  contractor  of  a  large  sum  in  preparation  to 
perform  it,  and  a  continuous  readiness,  tbe  other 
partr  m  iist  do  whatever  is  necessary  to  enable  such 
contractor  to  comply  with  the  oontract. 

Idr.m,  370 

25.  Although  a  party  to  a  contract  had  objections 
to  it  yet,  having  executed  it,  his  mouth  is  closed 
a«alnst  any  denial  that  it  superseded  all  previous 
arrangements. 

Parish t).  U.S.,  478 

28.  This  court  determines  for  itself  tbe  oooatnio- 

tlon  of  a  contract  without  ref  eronoe  to  tbe  previous 

adjudications  of  the  state  oourts  upon  the  subject. 

U.  S.  v.  Afuwottne,  490 

U.  S.  V.  BurUngUm,  498 

27.  The  clause  in  the  cliarter  of  a  oorporatioa 

franto'i  by  a  state  Legislature  "that  tbe  property  of 
he  corporation  shall  be  exempt  from  taxation  is 
a  contract  t>etween  the  State  and  the  corporators, 
which  tbe  State  may  make  and  tbe  courts  will  up- 
hold, and  of  which  tbe  corporation  could  not  be  de- 
prived by  subsequent  state  legislation. 

Home  of  FriendleM  v.  Bouie,  4M 

WaehingUm  University  v.  Route,  498 

28.  Any  attempt  to  tax  the  property  impalra  the 
obllgatinu  of  the  contrac  t,  and  cannot  be  allowed. 

HtimeofFrUndOemv.Bi/ute,  495 

29.  A  consideration  is  not  necessary  in  order  to 
uphold  the  contract. 

Idem.  485 

30.  A  covenant  in  a  lease,  giving  the  tenant  tin 
right  to  purchase  tbeleaaed  premises,  constitutes 
a  contract  of  sale,  when  aooepited. 

iriUard  V.  Tayloe,  501 

31.  Where  a  proposition  to  sell  lands  la  made  be- 
fore but  is  not  accepted  until  after  the  passage  of 
the  Act  of  Congress  making  notes  of  the  United 
Statee  a  legal  tender  for  private  debts,  the  oontract 
must  be  construed  as  If  it  bad  been  ooocluded  be- 
fore the  passage  of  tbe  Act. 

Idem,  OOI 

32.  Agreement  to  ereot  a  building  of  certain  di- 
mensions Is  not  satisfied  by  building  one  of  other 
dimensions,  though  larger. 

Swain  o.  Seomefu^  554 

33.  Acquiescence  In  cbange  of  dimensions  of  bulld- 
ing  may  be  shown  by  the  party  being  present  and 
not  objecting  and  by  bis  declarations. 

idem,  554 

84.  A  contract  of  a  railroad  company  to  keep 
a  street  in  repair,  does  not  compel  toecompany  to 
grade  or  pave  tbe  street. 

Chicago  v.  Sheldon,  694 

38.  Where  the  language  of  a  contract  is  of  doubt- 
ful construction,  the  Interpretation  by  the  parties 
themselves  is  entitled  to  great  weight. 

idem,  594 

36.  Tbe  contract  of  alfrelghtment  la  governed  by 
the  same  principles  as  other  special  contracts. 

The  Harriman  v.  BmeHoK,  689 

87.  Where  there  has  been  no  complete  fnlflllmeot 
on  one  side  and  no  fftult  or  waiver  on  tbe  other,  oo 
freight-money  can  be  recovered. 

idem,  889 

74,  36,  7«,77  U.S. 
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98.  If  what  to  agreed  to  be  done  la  poaglble  and 
lawful,  it  must  be  done.  Diffloulty  or  improbabil- 
ity of  acoomplishlog  the  undertaklnsr  will  not  avail 
the  defendant. 

idem,  699 

30.  A  state  statute  changing  the  security  for  in- 
fants' estates  does  not  violate  any  contract. 

Lobraao  v.  NelUoan,  604 

40.  An  ajHceement  not  to  enforce  the  bond  In  case 
the  obligee's  title  failed.  Is  valid. 

Noomm  v.  Bradley,  757 

41.  A  party  who  takes  an  aKreement  prepared  by 
another,  and  upon  its  faith  Incurs  obiigatloas  or 
parts  with  his  property,  should  have  U  construed 
favorably  to  himself. 

Idem,  767 

42.  An  agreement  not  to  enforce  a  bond  on  the 
happening  of  an  event,  by  Its  happening  becomes 
absolute. 

Idem,  7S7 

43.  Where  there  Is  doubt  as  to  the  proper  con- 
struction of  a  contract,  the  construction  put  upon 
it  by  the  parties  Is  entitled  to  great  consideration ; 
but  where  its  meanipg  is  clear,  the  error  of  the 
parties  cannot  control  Its  effect. 

PhUa.  R.  R.  Co.  v.  Trimble,  MS 

44.  Contracts  under  seal,  where  the  Statute  of 
Frauds  is  not  Involved,  may  be  changed  or  abro- 
^ted  by  a  new  parol  agreement,  express  or  Im- 

gUed ;  and  a  oontract  within  the  statute  may  be 
iken  out  of  It  by  the  conduct  of  the  parties. 

Idem,  MS 

46.  A  reservation  (In  a  deed)  of,  and  an  agreement 

for.  all  the  marble  from  certain  land,   that  the 

grantor  might  want  to  manufacture.  Is  not  agrant 

of  an  exclusive  right. 

Autlond  Marble  Co.  v.  Riplcu,  065 

40.  An  insurance  agent  who  has  received  the 
company's  circular  stating  his  oommlsglonB  and 
acted  on  It  for  fifteen  years,  received  and  adjusted 
his  compensation  by  It,  la  estopped  to  deny  that  it 
was  the  measure  of  his  compensation. 

Stagg  v.  Int.  Co.,  1038 

CORPORATIONS. 

SU  COHSnTUTIONAI.  LAW,  2-7,  9?. 
HAin>A>fU8,  I,  6. 

1.  A  municipal  corporation  takeethetitletostreets 
In  trust. 

Railroad  Co.  v.  Schurmeier,  74 

2.  It  cannot,  nor  can  the  State,  appropriate  the 
street  to  the  laying  of  a  railroad  track. 

Idem,  74 

3.  Private  corporations  may  borrow  money,  or 
become  parties  to  negotiable  paper  In  the  transao- 
tion  of  their  legitimate  business,  unless  expressly 
prohibited. 

Bailrood  Co.  v.  flotoard,  117 

4.  Stockholders  are  precluded  from  denying  the 
validity  of  a  guaranty  made  by  a  corporation  by 
a  judgment  thereon  against  the  corporation. 

rirfero,  117 

5.  On  foreclosure  of  railroad  mortgage, whatever 
interest  remains  after  the  lien  of  the  mortgages 
is  discharged,  belongs  to  the  corporation,  and  be- 
comes a  fund  In  trust  for  the  benefit  of  Its  creditors. 

idem,  117 

6.  A  Stockholder  of  a  company  cannot  file  a  bill 
in  the  United  States  court,  in  his  own  name,  against 
a  wrong-doer  where  the  company  has,for  the  same 

Eurpose,  brought  a  suit  in  the  state  court,  which 
I  still  jiendiug 

ifeniphia  0.  Dean,  386 

7.  Where  a  party  deals  with  a  corporation  in  good 
faith,  and  be  b  unaware  of  any  defect  of  authority 
or  other  Irregularity  00  the  part  of  those  acting  for 
the  corporation,  the  corporation  is  bound  by  the 
contract,  although  such  defect  or  Irregularity  In 
fact  exist. 

Mereh.  Bank  v.  State  Bank,  lOOS 

8.  If  the  contract  can  be  valid  under  any  circum- 
stances, an  Innocent  party  In  such  case  has  a  right 
t»  presume  their  existence,  and  the  corporation  Is 
estopped  to  deny  them. 

Idem,  1008 

S.  Corporations  are  liable  for  the  actsof  their  serv- 
ants while  engaged  In  their  employment  In  the  same 
manner  and  to  the  same  extent  that  Individuals 
are  llabie  under  Uke  clrcu  mstauoes. 

idem,  1008 

10.  A  corporation  created  by  a  State  can  exercise 

none  of  the  functions  or  privOeges  conferred  by  Its 

charter  in  any  other  State  of  the  Union,  except  by 

tbe  oomlty  and  consent  of  the  latter. 

Ins.  Co.  V.  Oliver,  10X9 

See  Wall.  7,  8,  9, 10. 


COUPONS. 

8eb  Bonos,  19. 

COURT  OF  CLAIMS. 

Sas  Appeal  ahd  Ebrob,  Pbacticb  oh,  10, 40, 42- 
4S,  54,  55. 

LlEH,  6. 

Pabtiss,  1. 

1.  Cases  arising  under  the  revenue  laws  are  not 
within  tbe  Jurisdiction  of  the  Court  of  Claims. 

NlehM  «.  U.  S.,  ISS 

2.  Where  one  had  made  a  contract  with  the  gov- 
ernment to  deliver  to  it  a  certain  quantity  of  oats, 
and.aftera  delivery  of  part,teodered  the  remainder, 
he  may  recover  in  the  Court  of  Claims  for  any  dam- 
age which  he  has  sustained  by  a  refusal  to  receive 
them. 

Qibbotuv.  U.  8.,  463 

3.  The  Jurisdiction  of  the  Court  of  Claims  to  lim- 
ited to  claims  founded  on  contracts,  express  or  im- 
plied, with  certain  unimportant  exceptions. 

Idem,  463 

4.  The  Court  of  Claims  has  no  Jurisdiction  of  de- 
mands against  the  government  founded  on  torts. 

Idem,  463 

5.  Tbe  Jurisdiction  of  Court  of  Claims  under  the 
Act  of  July  4th,  1864,  does  not  extend  to  any  claim 
against  the  United  States,  growing  out  of  the  ap- 
propriation of  property  by  the  army  or  navy  ;  it 
cannot  consider  such  a  claim. 

FOorv.U.S;  649 

a.  Whereapersonmadehlmself apartytothepro- 
oeedlngs  before,  and  took  the  benefit  of  the  adjust- 
ment of  his  accounts  by,  a  Board,  he  cannot  claim 
an  additional  amount  before  the  Court  of  Claims. 
U.  S.  V.  Adams,  684 

T.  The  Court  of  Claims  was  authorized  to  tender 
Judgment  for  a  spedfled  sum   In  a  claim    made 
under  the  captured  and  abandoned  property  Act. 
U.  S.  V.  Andermn,  616 

8.  Neither  claimant  nor  his  assigns  nor  any  per- 
son interested  in  event  of  the  suit  can  testify  in 
Court  of  Claims. 

idem.  616 

0.  The  Court  of  Claims  has  no  equitable  Jurisdic- 
tion given  It,  and  cannot  inquire  into  the  rights  In 
equity  setup  by  daimantagainstthe  United  States 

Bonner  o.  U.  S.,  OOe- 

COURTS. 

Sn  Appbal  and  Erkoh,  2, 4,  6,  8, 14, 17-20, 81-3S 
40. 

CONrSDERATK  STATIS,  3. 

1.  On  Nebraska  being  admitted  as  a  State.dvll  cases 
of  federal  character  and  Jurisdiction  were  trans- 
ferred from  the  Territorial  courts  to  the  Circuit 
Court. 

Exp.  Co  V.  Komitxe,  467 

2.  It  was  within  the  constitutional  authority  of 
the  President.  asCommander-in-Chlef,  to  establish 
therein  provisional  courts  in  insurgent  territory  oo 
cupled  by  national  forces,  for  the  hearing  of  all 
causes  under  state  or  United  States  laws;  and  to 
establish  tbe  Provisional  Court  for  the  State  of 
Louisiana. 

The  Onipeshot  o.  JTollerstein,  661 

3.  When  Congress  directed  that  causes  pending  in 
the  provisional  court,  and  Judgments,  ordera  and 
decrees  rendered  by  it  proper  for  the  Jurisdiction  of 
the  circuit  court,  be  transferred  to  that  court,  a  de- 
cree in  admiralty  rendered  In  the  provisional  court, 
became  at  once,  upon  transfer,  the  decree  of  the 
circuit  court,  and  an  appeal  was  properly  taken 
from  It  to  this  court. 

idem,  661 

CRIMINAL  LAW. 

Sue  State  Laws  and  Decisions,  12. 

1.  Where  a  recognizance  provided  for  the  per 
sonal  appearance  of  defendant  at  the  next  term  of 
the  court,  and  at  any  subsequent  term,  sureties  are 
not  bound  for  his  appearance  at  a  term  years  later, 
depending  for  its  designation  on  a  contingent  event. 

iieeoe  v.  V.  S.,  641 

2.  Stipulation  to  postpone  the  trial  until  after 
the  final  dtopositionof  other  cases,  discharged  the 
sureties. 

idem,  541 

8.  Liabilities  of  sureties  on  a  recognizance  are 
limited  to  the  precise  terms  of  oontract. 

idem,  641 

4.  The  power  of  arrest  by  bail  can  only  be  exer- 
cised within  tbe  territory  of  the  United  States. 

idem,  641 
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8.  Oonaent  of  government  that  defendant  In 
%  orlminal  action  depart  from  the  United  States 
and  remain  abroad  an  Indefinite  period  without  the 
ooncurrenoe  or  knowledge  of  bis  guretlea,  dla- 
oharg«8  sureties. 

Bute  V.  U.  a^  Ml 

COVENANTS. 

SKBliANDg. 

DAMAGES. 

Sbb  Carbikii,  8, 18, 14. 
COKTBAOrSiS,  T,  18. 
BVIDINCB,  8V,  28,  90,  81. 
Patbht  RiobtS,  1,  2, 12,  28,  21. 

1.  In  cases  of  tort  the  allowanoe  of  Interest  as 
damages  rests  In  the  discretion  of  the  Jur7. 

Lincoln  1).  Claflin,  106 

2.  The  measureofdamageaonacontractforsup- 
pUea  is  the  difference  between  the  cost  of  dolnv  the 
work  and  what  claimants  were  to  receive  for  it. 

U.  S.  V.  Sveed,  *«» 

3.  To  recover  damages  for  a  refusal  to  receive 
property,  one  must  show  that  he  bad  the  property 
on  hand  and  an  offer  to  deliver. 

Poridi  V.  V.  8.,  *'« 

DECREES  AND  JUDGMENTS. 

Saa  Couax  or  Claims,  T. 

JuBUDionOB,  1-8, 8,  IS,  18,  IT,  81, 84. 
Lakdb,  86, 88. 

1.  A  decree,  directing  a  sale  oftrust  property  and 
that  the  proceeds  be  Drought  Into  court.  Is  final. 

R.R.O>.v.  Bradley,  874 

2.  A  Judgment  Is  conclusive  In  respect  to  the  par- 
tleeto  It.  It  cannot  beimpeaohed  collaterally ,and  It 
cannot  be  questioned  upon  a  creditor's  bill. 

ItalUnOv  V.  Nye,  380 

8.  Koveraal  of  Judgment  does  not  affeot   pur- 
chaser at  a  sale  under  It,  not  a  party  to  the  suit. 
MeOoon  «.  Seaiet,  MS 

4.  A  Judgment,  recovered  In  the  common  pleas  In 
England  wholly  without  Jurisdiction  of  the  person 
can  have  no  validity  here. 

Btwhojr  «.  nuhered,  9»9 

5.  All  inferior  courts  must  yield  a  prompt  obedi- 
ence to  the  mandate  of  this  court. 

Ex  parte  Howard,  OM 

6.  Judgments  at  law  or  decrees  in  ohanoery,  af- 
fecting property,  bind  only  the  parties  before  the 
court  and  taeir  privies. 

Idem,  684 

7.  A  decree  of  distribution  will  not  preclude  a 
claimant  not  embraced  In  Its  provisions,  having 
rights  similar  to  those  of  other  claimants  who  are 
embraced,  from  asserting  his  right  to  share  in  the 
fund. 

Idem,  084 

8.  The  circuit  court  may  withhold  the  distribution 
of  the  fund  until  such  claims  are  determined. 

Idem,  684 

8.   AJudgmentof  dismissal  with  costs,  held,  flnal. 

H.  R.  Co.  V.  Morgan.  898 

10.  A  court  cannot  dlsregaid  a  Judgment  in 
another  suit  given  In  evidence  before  It,  except  for 
want  of  Jurisdiction  In  the  court  which  rendered  It. 

Cotjperv.Reunoldt,  931 

11.  A  deoree  In  an  action  In  equity,  wherein  de- 
fendant was  never  brought  before  the  court,  was 
coram  nonjudiee  and  vola. 

K.  B.  Co.  TnnMe,  848 

12.  A  court  cannot  by  the  mere  force  of  its  decree 
transfer  the  title  to  land  lying  without  its  Juris- 
diction from  the  party  in  whom  It  was  vested. 

Corbat  V.  IVutt,  876 

13.  A  decree  which  adjudges  a  certain  sum  of 
money  to  be  due  from  a  defendant  to  the  com- 

Slalnant.  and  awards  execution  to  collect  It.  is 
oal.  although  It  allows  a  subsequent  deduction 
from  the  amount  therein  Judged,  of  any  note  held 
by  defendant  against  plaintiff. 

StowiB  c.  Bonk,  1036 

DEEDS. 

Sbb  OoKDrrtone,  1-8. 
BviDBNCa,  12, 41-43. 

IMFANTS.  1-4. 

Lauds,  2S. 

Rkoistrt  Lawr.  1-8. 
1.  In  aid  of  a  certificate  of  acknowledgment  of  a 
deed,  reference  may  be  had  to  the  instrumen  t  Itself, 
or  to  any  part  of  it. 

Carpenter  «.  Dexter,  486 

1058 


2.  It  Is  the  policy  of  the  law  to  uphold  certlfleatas 
when  substantially  correct  and  not  to  suffer  oon- 
veyances  to  be  defeated  by  technical  or  unsubstan- 
tiaiobJeotlons. 

Idem,  4S6 

8.  Unless  the  statute  requires  evidence  of  official 
character  to  accompany  the  certlflcate  of  acknowl- 
edgment, none  is  necessary. 

Idem,  486 

4.  Where  one  State  reooMrnises  acknowledgmeots 
of  deeds  made  in  pursuance  of  the  laws  of  another 
State,  its  courts  will  take  Judicial  ooBnixance  of 
those  laws.  . 

Idem,  486 

5.  Mutual  deeds  of  release  are  not  oeaeaaary  In  suit 
for  partition  in  IlUnois,  to  invest  theseveral parties 
with  the  title  to  the  parcels  respectively  allowed  to 
them. 

Idem,  486 

8.  In  IlUnois,  deeds  are  deemed,  from  the  time  of 
being  Sled  for  record,  notice  to  subsequent  pur- 
chasers and  creditors,  though  not  acknowledged  or 
proven,  according  to  law. 

Idem,  486 

7.  The  party  who  is  to  execute  and  deliver  a  deed 
should  prepare  it. 

imaitie.  Tavloe.  561 

8.  A  deed  made  under  the  authority  of  a  decrees 
la  good  without  producing  the  decree. 

Hanrtefct>.I)reeiy,  M7 

S.  Where  a  deed  was  delivered  in  obedience  to  the 
decree  of  the  court,  proof  of  the  decree  Is  not 
necessary  to  support  the  delivery. 

Idem,  847 

10.  Where  a  grantee  Is  In  possession  of  a  deed, 
which  upon  the  face  of  It  Is  regularly  executed,  and 
has  bad  it  recorded,  the  presumption  Is  that  It  was 
duly  delivered. 

Idem.  847 

11.  A  decree  which  determines  the  principal  mat- 
ter In  controversy  between  the  paruea  is  Uoal,  al- 
though it  directs  certain  aooounts  to  be  taken. 

I>ea»  V.  NeUon,  84 

12.  In  an  action  to  recover  land,  amandomiu  frum 
this  court  to  the  court  below,  to  enter  a  Judgment 
in  favor  of  defendant,  does  not  authorize  a  Judg- 
ment that  defendant  hath  right  to  the  lands  claliAed. 

Lttehfield  v.  R.  R.  Co.,  IM 

13.  The  Judgment  entered  pursuant  to  the  moa- 
damiw  sboulahave  l>een  simply  in  fkvor  of  the  de- 
fendant upon  the  Issue  Joined  and  for  the  costs. 

Idem,  1C8 

DEMURRER. 

Snc  PLKAonco,  1, 8, 6.  U. 
Stamp  Act. 

DISTRICT  COURT. 

Skk  Lands.  1L 

DIVORCE. 

1.  Proceeding  for  a  divorce  may  be  lastlttited 
where  the  wife  has  her  domicll ;  the  place  of  tattr- 
Tiage,  of  the  offense,  and  the  domicll  of  the  husband 
are  of  no  consequence. 

Cheecer  v.  ITaaon,  804 

2.  The  wife  may  acquire  a  domicll  separate  from 
her  husband  whenever  it  Is  necessary  or  proper. 

Idem.  604 

DOWER. 

8KB  Husband  and  Win,  S. 
DURESS. 

1.  Duress,  what  Is. 

Broivn  v.  Pierce,  IM 

2.  Contract  procured  through  fear  of  loss  of  Ufe, 
produced  by  the  threats  of  the  other  party  to  the 
contract,  may  be  avoided  for  duress. 

Idem.  IM 

DUTIES. 

Sbb  Taxbs,  4, 5, 11,  U,  88, 87. 

1.  A  written  protest,  signed  by  the  party,  wKh  the 
grounds  of  objection.  Is  a  condition  preoedent  to 
the  right  to  sue,  for  duties  illegally  paid,  and  if 
omitted,  all  right  of  action  Is  gone. 

ytehott  V.  U.  S.,  I8C 

2.  Import  duties,  if  they  are  ad  valorem,  are  esO- 
mated  in  the  first  place  on  the  invoice  value  with- 
out any  appraisal. 

KimbaU  c.  Oondrich,  SM 

8.  Whenever,  In  the  opinion  of  the  coUsetor. 

there  is  ground  to  suspect  that  goods  have  been  in- 

74,76,  7«.  ^Jl-'.S. 
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voiced  below  their  true  value,  he  Ig  authorised  to 
■direct  that  the  groodi  should  be  appraised. 

4.  Neither  the  appraisers  nor  the  collector  can 
make  any  reduction  in  the  invoice  or  entered  value 
in  the  assessment  of  ad  valorem  duties. 

Idem,  99* 

JSJECTBIENT. 

Sn  Laitds,  12, 13, 2E-M. 

I.  If,  slooe  the  commeaoement  of  an  action  of 

-eijeotmeat,  the  plaintiff  has  acquired  a  title  to  the 

)uid,tbat  title  can  be  asserted  only  in  a  new  action . 

LUehMid  V.  B.  B.  Co.,  ISO 

8.  In  ejectment,  the  legal  title  must  prevail  and 

.an  equitable  title  is  no  defense. 

ManhcM  V.  LadO,  163 

3.  In  Uallfomla  a  judg-ment  in  ejectment  has  the 
.aame  oondusiveness  as  a  judgment  in  any  common 

law  action. 

Jferryman  v.  Bourne,  683 

i.  A  defeated  plaintiff  may  bring  a  new  aotlon 
upon  an  aRer-aoqulred  title,  and  the  former  Judg- 
ment will  be  no  bar. 

Idem,  683 

8x>Boiil>8,2,3,S. 

Courts  or  Ci>au(s,  9. 
JURUDICnON,  10-12, 42, 
IuU(OI/>BD  ANO  TSMANT,  1-t. 
MOBTOAOB,  14 
PABTIB8.  8-6,  7,  9, 12-16, 19. 
PBACnCK,  8, 23,  24,  26-28. 
Spacino  PaaroBMANCK,  1-4. 

1.  In  contests  In  equity  for  land  held  under  the 
0.  S.,  the  chancery  practice  Is  to  compel  the  de- 
fendant. In  person,  to  convey  to  plaintiff  or  to 
have  such  conveyance  made  In  his  name,by  a  com- 
missioner appointed  by  the  court  for  that  purpose. 

SUvtr  V.  Ladd,  138 

2.  A  contract  by  which  one  was  to  purchase  lands 
for  another,  and  to  receive  for  bis  compensation 

.one  hall  of  the  profits  on  the  sales  of  the  lands, 
gives  him  an  equitable  Intereat  in  the  lands. 

Seymour  v.  Ifteer,  806 

8.  Such  lands  having  been  conveyed  to  the  one 
for  whom  they  were  purnbased,  he  took  the  title  In 
trust  to  sell  the  same,  and  pay  over  to  the  one  pur- 
chasing, one  half  the  profits. 

ioem,  SOS 

4.  Such  trust  la  a  charge  upon  and  follows  the  land 
except  upon  a  bona /Ide  sale  for  value ;  and  upon 
.such  sales  it  follows  the  proceeds,  and  equity  will 
enforce  it. 

Idem,  306 

6.  The  parties  are  not  copartners  in  respect  to 
the  lands  to  be  bought ;  one  is  trustee,  the  other  is 
-cestui  que  trust. 

idem,  306 

6.  HIsrIghtacontinuedaftertbeexpiratlonof  the 
time  agreed  upon  for  the  sale  unless  he  renounced 
or  disclaimed  them. 

idem,  306 

7.  Where  the  conduct  of  defendants  has  not  been 
auch  as  to  commend  them  to  the  favor  of  a  court  of 
equity,  every  doubt  and  difficulty  should  be  re- 
.aolved  against  them. 

Rubber  Co.  v.  Ooodyear,  566 

8.  A  cross- bill  Is  for  a  discovery  to  aid  a  defense 
to  the  original  suit,  or  for  complete  relief  to  all  the 
parties  as  to  matters  charged  In  the  original  bill. 

idem,  B87 

V.  When  the  bill  was  not  auxiliary  to  the  original 
.aalt  nor  in  continuation  of  it,  the  case  was  not 
proper  for  substituted  service. 

idem,  587 

to.  Equity  protects  parol  gift  of  land.  If  aooom- 
panled  by  possession,  and  donee  has  made  valuable 
Improvements  as  a  condition  of  the  gift. 

Nealev.  NeaU,  590 

11.  Equity  hus  Jurisdiction  of  fraud,  misrepre- 
.sontation  and  concealment,  and  it  does  not  depend 

on  dlaoovery, 

Jonee  v.  Bottes,  734 

12.  Where  the  agreement  Is  perpetual,  and  the 
■only  effectual  relief  against  it  is  its  annulment,  this 
ean  only  be  decreed  by  a  court  of  equity. 

Idem,  734 

13.  Where  a  bill  prays  for  such  other  and  further 
relief  as  to  the  court  shall  seem  Just  and  proper, 
-any  relief  can  be  granted  under  such  general 
prayer,  as  Is  agreeable  to  the  case  made  by  the  bill. 

renuv-Hardenbetv,  839 

14.  In  an  action  to  compel  the  surrender  of  bonds, 

fiee  Waul  7,  8,  9, 10. 


it  is  no  objection  that  other  securities  were  sub- 
stituted for  the  bonds  before  the  service  of  process. 

idem,  839 

16.  Such  substitution  transferred  the  equities  of 
the  complainant  to  the  substituted  securities. 

Idem,  839 

16.  That  one  party  to  the  executory  contract, 
partly  executeil  has  violated  his  engagements,  is 
no  reason  for  a  deoree  by  a  court  of  eq  uity,  that  the 
contract  shalkbe  annulled. 

Marble  Co.  v.  Bipley,  965 

17.  Nor  Is  It  any  reason  for  rescinding  the  oontract, 
that  It  has  become  more  burdensome  In  Its  opera- 
tion upon  the  complainants,  than  was  anticipated. 

idem,  966 

ESTOPPEL. 

8bb  Land*,  18,  19, 22, 26. 

1.  Where  a  person  tacitly  encourages  an  act  to  be 
done,  be  cannot  afterwards  exercise  his  legal  right 
in  opposition  to  such  consent,  if  his  conduct  in- 
duced the  other  party  to  change  his  position,  so 
that  he  will  be  pecuniarily  prejudiced. 

Strain  V.  seamen*,  664 

EVIDENCE. 

Skb  BttAji,  Noras  AMD  CasCKS,  9-11, 14, 16.  18. 
dbcbbi8  and  judombnts,  2, 4, 10. 
Infants,  2-4. 

Lands,  2,  6-9,  U-13,  22, 21, 36. 
OrncEB,  2. 
Witness.  1,2. 

1.  Where  fraud  in  the  sale  of  property  is  in  issue 
evidence  of  other  frauds  of  like  character  commit- 
ted by  the  same  parties,  at  or  near  the  same  time,  is 
admissible. 

Lincoln  v.  dafiin,  106 

2.  If  two  were  engaged  in  the  furtherance  of 
a  common  design  to  defraud  the  plalntWS,  the  dec- 
larations of  each  relating  to  the  transaction  are 
evidence  against  the  other. 

idem,  106 

8.  Evidence  held  Insufficient  to  establish  a  trust. 
Finleyv.IisUi,  878 

4.  Evidence  can  be  received  to  prove  that  a 
promlw,  made  In  one  of  the  insuivent  States,  and 
expressed  to  be  for  the  payment  of  dollars,  was  In 
fact  made  for  the  payment  of  Confederate  notes. 
ThoriimUm  V.  Smith,  361 

6.  Proof  that  the  machines  made  and  used  by  the 
defendants  were  substantially  like  those  of  com- 
plainants, was  sufficient  proof  of  infringement  if 
not  rebutted. 

Betmett  v.  Fotoler,  431 

6.  Evidence  Is  inadmissible  which  presents  an  im- 
material Issue  not  Involved  In  the  pleadings. 

BlancAard  v.  Putnam,  433 

7.  Testimony  showing  that  defendant's  machine 
was  In  public  use  anterior  to  the  invention  de- 
scribed In  the  plaintiff's  patent  is  not  admissible  in 
patent  cases  under  the  general  Issue,  unless  defend- 
ant ^ve  notice  as  required  in  the  16tb  section  of 
the  Atent  Act. 

idem,  433 

8.  The  onus  proband!.  Is  on  defendant  to  show 
tnat  tbe  required  notice  was  given,  and  if  be  fails 
t<i  do  so  he  cannot  introduce  any  evidence  to  con- 
trovert the  novelty  of  the  patent.    . 

idem,  433 

9.  Letters  patent  afford  prima  /oele  presumption 
that  tbe  patentee  was  tbe  original  and  first  in- 
ventor of  the  Improvement. 

idem,  433 

10.  Declarations  of  one  to  whom  a  person  is  sent 
for  information,  are  not  admissible  in  evidence 
against  the  sender,  unless  the  person  was  sent  on 
the  business  In  regard  to  which  the  admission  was 
made. 

Murphy  V.  KiUinger,  4  70 

11.  Such  declarations  of  the  third  person  which 
detail  a  party's  statement  in  his  own  favor  as  to  a 
contract,  are  not  admissible  In  his  behalf,  but  are 
mere  hearsay. 

idem,  470 

12.  Parol  evidence  to  vary  contracts  in  writiog.ln 
tbe  absence  of  fraud,  is  no  more  received  in  a  court 
of  equity  than  in  a  court  of  law. 

waiard  V.  Tayloe,  601 

18.  The  declarations  of  the  master  of  a  vessel  in  a 
case  of  collision  are  evidence  against  the  owner. 

Bedell  v.  The  Potomac,  611 

14.  Whenever  the  bodily  or  uiental  feelings  of  an 
Individual  are  material  to  be  proved,  the  usual  ex- 
pressions of  such  feelings  are  original  and  com- 
petent evidence. 

Int.  CO.  V.  MoOey,  487 
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U.  The  declaratioiu  of  tbe  party  himself  are  evl- 
denoe  to  prove  hia  oondltion,  iUa,  pains  and  symp- 
toms, whether  arising  from  sloknesa,  or  on  injury 
by  acddent  or  violenoe. 

in*.  Co.  V.  Moilev,  *'< 

16.  Declarations  of  a  party  as  to  the  cause  of  his 
Injury,  as  that  be  had  fallen  down  stairs,  made  Im- 
mediately after  the  oocurrenoe,  are  admissible  as 
part  of  the  res  guta  to  show  such  cause. 

Idem,  *»T 

17.  In  so  far  as  a  bill  of  lading  la  a  contraot.  It  can- 
not beezplaloed  by  parol. 

Etno  0.  The  Laay  fyonJtUn,  486 

18.  But  so  far  as  It  is  a  receipt.  It  may  be  ex- 
plained by  parol  in  a  suit  between  tbe  original 
parties  to  it. 

Idem,  460 

K.  Circumstantial  evidence  of  fraud.  Is  often  of 
more  force  than  direct  testimony. 

Kemptwr  v.  ChurcWU,  *61 

20.  Mere  Inadequacy  of  oonsidenitlon,  unless  ex- 
tremely gross,  does  not  per  se  prove  fraud. 

/dem,  *•! 

21.  What  circumstantial  evidence  and  declara- 
tions held  sufficient  to  prove  fraud. 

idem,  *61 

22.  Tbe  originals  of  papers  filed  with  Secretary  of 
the  Treasury  need  not  be  produced  in  any  trial, 
but  certified  copies  of  them  may  be  used  in  evidence 
with  the  same  effect  as  the  originals. 

Bamty  n.  Schmeider,  648 

23.  Other  copies  cannot  be  used,  upon  giving  no- 
tice to  produce. 

Idem,  MS 

2t.  Tbe  government  is  not  bound  to  furnish  tbe 
originals  or  certified  copies  unless  upon  demand  at 
the  proper  office,  and  tender  of  the  lawful  fees. 

/dm.  648 

26.  Evidence  of  loss  of  material  wbere  the  other 
party  refuses  to  carry  out  the  contract  U  proper, 
on  tne  question  of  damages. 

CMcaooo.  Greer,  768 

2S.  Admission  by  an  authorized  agent  of  a  dty, 
who  participated  In  making  contraot,  is  evidence 
to  prove  tbe  contract. 

lOtim,  760 

27.  An  expert  may  give  evidence  of  mode  of  test- 
ing the  strength  of  a  leather  fire  hose. 

Idem,  769 

£8.  Defendant  cannot  prove  rates  in  a  contract 
for  hose  with  another  party,  and  bids  offered  when 
other  contract  was  made. 

Idem,  769 

29.  Kvldence  which  cannot  prejudice  a  party.  Is 
not  ground  for  reversal. 

idem,  769 

ao.  Copy  of  a  letter  to  opposite  pculy  cannot  be 

f'lven  in  evidence,  without  notice  to  produce  oriv- 
nal.       idem,  769 

31.  Kvldence  that  tbe  contract  article  could  not  be 
used  by  the  defendant,  is  not  admissible  If  he  had 
contracted  for  it. 

Idem,  769 

82.  Evidence  of  how  the  article  oootracted  to  be 
furnished,  compared  with  a  similar  article  made  by 
another  person,  in  Inadmissible. 

Idem,  769 

38.  Wbere  the  advertisement  for  proposals,  and 
the  proposals  are  clear  and  are  accepted,  they  con- 
tain the  contract. 

Idem,  769 

84.  Day-books  and  ledger,  the  entries  in  which 
are  testified  to  be  correct  by  the  persons  who  made 
them,  are  proper  evidence. 

Int.  Co.  V.  WHde,  810 

35.  A  memorandum  from  lost  papers  shown  to  be 
correct,  U,  evidence  of  their  contents. 

idem,  810 

36.  Certified  transcript  of  adjustment  of  marshal's 
accounts  Is  snfilclent  evidence  to  recover  upon 
against  him,  although  marshal  had  no  notice  of 
adjustment  nor  of  balance  agalnet  him. 

Watkins  v.  U.  S.,  880 

37.  Evldenceof  claims  for  credit  cannot  be  given 
in  suits  between  the  UnltPd  States  and  Individuals 
unless  such  claims  were  duly  presented  to  tbe  ac- 
counting officers  of  the  Treasury  and  disallowed. 

Idem,  880 

38.  It  Is  presumed  that  a  treasury  agent  in  grant- 
ing a  permit,  acted  rightly,  until  the  contrary  is 
established. 

Butler  v.3faplei>,  888 

30.  There  are  no  degrees  of  secondary  evidence, 
and  books  are  of  no  higher  order  than  tbe  testi- 
mony of  a  witness. 

Idem,  888 

IflGO 


40.  Where  a  will  was  proved  in  Virginia,  agree- 
ably to  the  laws  of  that  State,  it  is  as  avaOuie  lo 

Sroof  in  Illinois,  aooordlng  to  the  Imm  ot  that 
tate,  as  If  probated  there. 

Lona  V.  Patton,  ssi 

41.  In  the  absence  of  any  proof  aa  to  an  erasurs- 
In  a  deed,  tbe  presumption  Is  that  it  was  made  be- 
fore the  execution  of  the  deed. 

X.ttt2e  V.  Hemdon,  878- 

Long  V.  Patton,  881 

42.  A  deed  executed  and  acknowledged  In  another- 
State,  in  conformity  wlUi  the  laws  of  that  State, 
may  be  given  in  evidence. 

Lmle  V.  Hemdon,  878 

43.  Lines  In  a  deed  may  be  established  by  parol 
evidence,  and  by  long  standing  division  fence 
recognized  by  the  adjoining  owners. 

Dttrv  V.  Cray,  887 

44.  An  ulegatton  in  an  answer,  entirely  Imperti- 
nent to  tbe  blU,  cannot  be  used  as  evidence  for  de- 
fendant, even  though  plaintiff  neglected  to  file  a 
replication. 

Ounnea  v.  BtrO,  018 

48.  The  record  of  a  suit  It  not  evidence  against  one 
who  Is  not  a  party  to  It. 

Tappan  v.  BsanMev,  974 

48.  Depositions  in  chancery  can  only  be  read 

when  the  bill  shows  that  the  cause  was  against  the 

Htme  parties,   or  those  claiming  in  pmrlty  with 

them. 

Idem,  974 

EXCEPTIONS. 

1.  A  bin  of  exceptions  should  only  contain  the 
rulings  ot  the  court  upon  matters  of  law,  and  so 
much  of  the  testimony  aa  may  be  necessary  to  ex- 
plain the  bearing  of  the  rulings  upon  the  issues  in- 
volved. 

Lincoln  v.  Clq/Hn,  lOS- 

2.  Where  a  charge  embraces  several  diatinet 
propositions,  a  general  exoeption  cannot  avail  if 
any  one  of  them  la  correct. 

Idem,  !••- 

EXECUTORS   AND    ADHXHXSTRA^ 
TORS. 

SBB  JUBZSDIOnOK,  9,  U. 

LufiTATiong,  3. 
Patknts,  2S. 
Payment. 

1.  One  executor  may  maintain  a  suit  althoogh 
three  are  appointed  by  the  will.  If  two  have  not 
qualified. 

Kui>ber  On.  r.  Goodyear,  568- 

2.  His  authority  to  sue  In  his  representative  char- 
acter must  be  questioned  by  plea  or  anawer. 

Idem,  668- 

8.  Judgment  against  administrator  ia  not  evl> 
decce  against  heir. 

in|7le  c.  Jones,  681 

4.  Duties  of  an  administraton  are  confined  to  tbe 
personal  estate. 

Idem.  6»1 

6.  A  power  given  by  will  to  an  executor,  never 
passes  by  devolution  to  an  administrator  unless  it 
was  the  Intention  of  the  testator  that  he  should  be- 
come the  donee  of  the  power.  In  place  of  the  ex- 
ecutor appointed  by  tbe  will. 

Idem,  881 

6.  Amount  of  the  liabUitiea  to  be  paid  out  of  tbe 
proceeds  of  real  estate  in  proceedings  to  tell  the 
same  by  administrators  need  not  be  ascertained  be- 
fore the  decree  of  sale  it  made. 

Idem,  681 

7.  In  the  absence  of  tpeolal  statute  no  suit  can  be 
maintained  br  an  administrator,  except  within  tbe 
State  from  which  he  derives  bis  authority. 

IVbonan  v.  Brcuttty,  nT 

8.  To  prosecute  a  suit  in  another  State  he  must 
obtain  a  grant  of  administration  therein. 

Idem,  nr 

EX  POST  FACTO  LAWS. 

Sex  Statb  Laws  and  Decibiors,  12. 
FORECLOSURE. 

See  MoBTaAOB.  4,7, 8. 
PARTIB8,  8,  4,  6. 

FORKER  AD  JUDICATIOir. 

1.  Until  a  final  judgment  or  decree  it  rendered  in. 
a  suit,  the  proceodioga  therein  are  not  a  barto  a 
subsequent  action. 

J.iirDrao.  ITeat,  48' 

74,  7S.  7<,7;  U.& 
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2,  Wbere  the  partlee  are  the  same,  the  leKal  effect 
of  afonner  judgment  as  a  bar  is  not  Impaired,  be- 
oauw  the  subjeot-matter  of  the  second  suit  Is  dif- 
ferent, provided  the  second  suit  Involves  the  same 
title,  and  depends  upon  the  same  questions. 

Idem.  48 

8.  Judgment  on  demurrer  Is  Snal,  if  the  merits 

are  involved,  and  is  conclusive  between  the  same 

psrties  upon  the  same  matter  directly  in  question 

10  a  subsequent  action. 

Idem,  *» 

i.  A  decree  of  dismissal  on  the  merits  constitutes 
a  bar  to  another  action  for  same  cause  between  the 
same  parties. 

Durantv.Eatex  Co.,  1B4 

i.  A  Judgment  rendered  by  a  divided  court  is  as 
conulusive  upon  the  parties  as  if  rendered  upon  the 
concurrence  of  all  the  judges. 

Idem,  IS4 

7.  Au  acceptance  of  an  award  of  less  than  the 

amount  of  a  claim  against  the  Government,  made 

b/  a  Board  of  .CommlsBioncrs,  is  a  bar  to  •  further 

claim. 

17. 8.  o.  Adorns,  S4» 

FBAUD. 

8KB  BVIDBKO,  19-21. 

1.  Where  directors  procured  a  mortgage  to  be 
forclosed  on  a  rallmod  for  a  much  larger  sum  tlian 
was  actually  due  by  fraudulent  combination  with 
the  purchaser,  the  latter  must  be  held  liable  to 
creditors,  as  trustee,  for  the  value  of  the  property 
be  purchased  on  the  sale  of  the  road,  after  deduct- 
ing the  amount  due  him  at  the  day  of  sale. 

Crury  r.  Cron,  40 

2.  Where  a  pcurty  aided  the  execution  of  a  fraud, 
and  shared  its  proceeds,  be  is  chargeable  with  all 
its  consequences. 

lAneolnv.  Claflin,  108 

3.  A  bill,  to  set  aside  a  deed  of  land  for  fraud  and 
Inadequate  consideration,  which  sets  up  a  lien  in 
favor  of  the  vendor  of  the  complainant,  but  In 
which  such  vendor  is  not  made  a  party,  shows  no 
ground  for  relief. 

Dean  v.  Harvey,  36S 

4.  Allegations  of  fraud  founded  wholly  upon  the 
fact  that  the  land  was  sold  for  Confederate  notes, 
without  any  averment  that  the  complainant  was 
Induced  to  take  these  notes  by  fraudulent  misrepre- 
sentations, affords  no  ground  of  relief  in  equity. 

Idem,  36B 

GENERAL  AVERAGE. 

BbbInsuranob,  Harihb,  1-6. 

GOVERNMENT. 

1.  De  facto  government,  is  when  the  usurping 
government  expels  the  regular  authorities  from 
their  customary  seats  and  functions  and  establishes 
itself  in  their  place. 

Thnrington  v.  Smith,  361 

8.  Obligations  assumed  by  a  d«  fa(do  government 
will.  In  general,  be  respected  by  the  governmeot 
Aeiurt  when  restored. 

Idem,  361 

3.  Oovernment  Is  not  liable  to  Individuals  for  the 
misfeasance,  laches  or  unauthorized  exercise  of 
power  by  its  ofBcers  and  agents. 

OiblMtu  V.  U.  S.,  4B3 

HABEAS  CORPUS. 

8k£  Conbtitdtional  Law,  Zl. 

1.  In  oases  wbere  the  circuit  court  has  caused  a 

firisoner  to  be  brought  before  it  and,  afterlnquir- 
ncr  into  the  cause  of  detention,  remanded  him,  this 
oourt  may,  by  the  writ  of  habeae  mrpun,  revise  tbu 
deoUioo  of  the  circuit  oourt  and.  If  it  be  unwar- 
ranted by  law,  release  the  prisoner. 

Ex  parte  Terger,  333 

S.  This  court  has  power,  under  such  circum- 
stances to  issue  a  writ  of  habeas  corpus  to  a  military 
commission  to  produce  a  prisoner  held  on  the 
duirge  of  murder, 

idem,  883 

B17SBAND  AND  WIFE. 

Sbb  Divorck,  1,  2. 

1.  Deeds  of  separation  through  a  trustee  for  sep- 
arate maintenance  of  the  wife  are  legal,  and  equity 
irUI  enforce  them  as  to  a  separation  immediately  to 
ooour  or  that  has  taken  place. 

WaUcert).  Walker,  814 

S.  The  agreement  that  the  wife  should  enjoy  her 

See  Wall  7,  8.  6, 10. 


separate  estate  during  life,  although  she  should 
subsequently  become  reconciled  to  her  husband 
and  cohabited  with  him,  is  valid. 

Idem,  814 

8.  A  husband  may  be  trustee  for  wife,  and  can 
be  compelled  to  account  in  the  same  manner  as  a 
stranger. 

Idem,  814 

i.  The  income  secured  to  her  was  not  suspended 
by  her  returning  to  live  with  her  husband,  ud  his 
solicitation  ;  nor  had  be  any  ri^t  to  retain  it  by 
way  of  set-off  against  the  expense  of  her  living. 
Idem,  814 

5.  The  wife,  by  accepting  provisions  in  her  hus- 
band's will  in  satisfaction  of  dower,  did  not  waive 
her  right  under  the  trust  deed. 

Idem,  814 

inPORTS. 

Goods  Imported  from  a  foreign  country,  must  be 
entered  at  the  custom-house  of  the  port  where  the 
vessels  arrives  with  intent  to  unlade  the  cargo. 

WaHno  v.  The  Mayor,  84» 

INDIANS. 

1.  Under  the  Act  of  Hay  2B,  1800,  which  forbade 
the  sale  of  the  lands  of  the  Kansas  Indians,  except 
by  consent  of  the  Secretary  of  the  Interior,  an  in- 
dividual Indian  could  not  sell  his  land  without  such 
consent,  and  a  sale  by  him  without  such  consent 
was  void. 

Steeent  r.  Smith,  933 

2.  A  Joint  Resolution  of  Congress  removing  such 
reetrlctton  on  alienation,  passed  subsequently  to 
such  a  sale,  cannot  give  validity  to  It. 

Idem,  933 

INFANTS. 

8n  CONTRAOrS,  89. 

8TATB  Laws  and  DscisioNg,  lS-18. 

1.  Infant's  deed  Is  not  void;  it  passes  the  title. 

IrHtie  V.  Irvine,  80O 

2.  Confirmation  of  Infant's  deed  after  he  becomes 
of  age,  may  be  by  an  act  less  solemn  than  Is  the 
act  of  avoiding  a  deed. 

Idem.  80O 

8.  If,  after  becoming  of  age,  he  receives  from  bis 
grantee  a  lease  of  part  of  the  land,  it  is  evidence  of 
confirmation. 

Iilem,  80O 

1.  Affirmance  is  a  question  for  the  Jury,  and  not 
for  the  court,  if  there  Is  any  evidence  tending  to 
show  it. 

Idem,  80O 

INFORBIER. 

1.  Uoderthe  Actof  August  6,  1861,  an  informer 
possesses  no  such  interest  in  the  property  seized  as 
wUI  prevent  the  Attorney-General  from  dismiss- 
ing tne  suit. 

Con/beotion  Oosea,  196 

a.  The  Informer  is  not  a  party  to  the  suit,  nor  is 
he  entitled  as  such,  to  be  heard,  in  any  stage  of  the 
proceedings. 

Idem,  196 

INJUNCTION. 

Sbb  Landlori)  and  Tenant,  S. 
Pabtnebship,  3. 

1.  BUI  for  Injunction  to  restrain  Register  and  Re- 
ceiver of  Land  Office  from  receiving  and  acting 
upon  applications  to  preempt  land,  not  entertained. 

LUehfteld  v.  BuSuirde,  68 1 

2.  A  state  court  cannot,  by  an  injunction,  prevent 
the  execution  of  process  ot  United  States  Court  to 
give  effect  to  Its  Judgment. 

Davenport  v.  Lord,  704 

8.  A  state  oourt  cannot,  by  injunction,  prevent 
the  circuit  court  from  enforcing  Its  Judgment  by 
mandamus  to  compel  the  levyof  atax  to  pay  It. 

WanhingVin  Co.  v.  U.  S.,  ^a* 

4.  It  is  Immaterial  whether  the  injunction  of  the 

state  court  was  before  or  after  the  Judgment  in  the 

circuit  court  or  before  or  after  the  institution  of 

the  suit. 

idem,  78» 

INSURANCE. 

Sbe  Carrier.  8,  10. 

1.  FtRB  (N8CRANCB. 

2.  MABINB  INSURANCB. 

1.  FiRB  INSCRANCK. 

1.  Where  ao  explosion  produced  or  set  in  opera- 
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ttoa  the  Are  wUob  burned  the  plaintiff's  cotton, 
•Ithougrh  it  was  oarried  to  the  cotton  b7  tint  burn- 
ing another  building,  the  loas  ia  not  inoiuded  in  the 
ezoeptton  in  the  poUcT  that  the  ioaurera  will  not  be 
liable  for  a  loss  whloh  happened  br  means  ot  an 
explosion. 

ins.  Co.  V.  Tweed,  «0 

2.  The  acoidental  droumstanoe  that  the  wind  was 
blowing  in  a  direction  to  favor  the  proRress  of  the 
lire  towards  the  warehouse  cannot  be  considered 
a  new  cause. 

idem.  «» 

8.  A  condition  In  a  policy  of  insurance  that  an  ac- 
tion cannot  be  maintained  upon  the  policy,  unless 
commenced  within  twelve  months  after  the  loss,  is 

BUdUtbatver  v.  Hartford  ins.  Co.,  «» 

4.  The  condition  is  not  fulfilled  br  a  previous 
action,  commenced  within  that  period,  which  was 
dismissed. 

5.  Thenatute  of  a  State  which  allows  a  party 
who  suffers  a  nonsuit  In  an  action  to  bring  a  new 
action  for  the  same  cause  within  one  year  after- 
wards, does  not  affect  the  rights  of  the  parties  in 
Buch  case. 

idem,  »•> 

0.  When  a  condition  of  a  policy  of  insurance  Is : 
that  If  the  property  Insured  should  he  sold  or  con- 
veyed, the  risk  assumed  should  cease.  It  ceases 
when  the  assured  sells,  unless  the  comi>any  be  no- 
tiaedof  thesale. 

Botes  V.  EqulUUiU  Ina.  Co.,  888 

T.  If,  however,  the  company  consent  to  It,  the  pol- 
icy may  continue  for  the  benefit  of  the  purchaser. 
id«n,  «•« 

2.   MABIBB  IHBUBAKCI. 

1.  General  average  ia  a  contribution  by  all  parties 
according  to  their  interests  to  make  good  the  loss 
by  one  to  save  the  residue  from,  or  for  extraordi- 
nary expenses  incurred  by  one,  for  the  benefit  of 
•II. 

Star  of  Hope  v.  Annan,  638 

2.  Sacrifices,  where  there  is  no  peril,  present  no 
claim  for  contribution. 

Idem,  «88 

8.  The  master  must  determine  whether  the  dan- 
ger is  so  great  as  to  render  a  sacrifice  of  a  portion 
Indispensable  for  the  common  safety  of  the  re- 
mainder. 

Id«m,  OSS 

i,  A  loss  occasioned  by  a  voluntary  stranding  of 
the  vessel,  la  a  proper  subject  of  general  average,  if 
the  stranding  resulted  In  saving  the  cargo. 

idem,  MS 

5.  Where  the  stranding  was  the  result  of  a  choice 
of  perils.  It  was  a  voluntary  act. 

idem,  638 

6.  The  valuation  of  the  ship  in  the  policy  of  In- 
3urance,is  evidence  of  her  value  for  general  av- 
erage.   

Idem,  638 

T.  Repairs  necessary  for  the  ship  to  proceed  on 
her  voyage,  are  the  subject  of  general  average. 
id«m.  638 

8.  The  master  may  sell  a  part  of  the  cargo  to 
make  the  repairs,  and  suoh  sacrifices  are  the  sub- 
ject of  general  average. 

/dem.  638 

9.  An  offered  abandonment  may  be  accepted, 
even  when  the  assured  has  no  right  to  abandon. 

Ing.  Co.  V.  CopMn,  789 

10.  If  the  underwriter  take  vessel  to  repair,  he 
must  do  it  as  eziieditlously  as  possible. 

Idem,  739 

11.  If  he  delay  repairing,  beyond  a  reasonable 
time.  It  is  an  acceptance  ofoffer  to  abandon. 

idem,  739 

12.  The  underwriter's  liability  is  not  varied  by  a 
clause  in  policy,  "  that  the  acts  of  the  assurers  in 
recovering,  saving  and  preserving  the  property  in- 
«uc«d  in  case  of  disaster  shall  not  be  considered  an 
acceptance  of  an  abandonment." 

idem,  739 

INTEREST. 

1.  Interest  should  be  allowed  on  coupons  from 
the  time  they  are  due  to  the  date  of  the  judgment. 

Aurora  City  v.  Wat,  48 

2.  Bonds  drew  interest,  pending  the  civil  war, 
when  the  principal  dpbtor  resided  within  the  lines 
of  the  Cnlon  forces,  and  the  bonds  were  the  re-pay- 
able, although  the  creditor  was  within  the  Confed- 
erate lines. 

TTard  v.  Smith,  S07 

lOftS 


8.  The  rule,  that  interest  is  not  recoverable  on 

debts  between  alien  enemies,  can  only  apply  when 

the  money  Is  to  be  paid  to  the  beUigetent  dlreotly. 

idem,  «•» 

DfTEBNAL  REVENUE. 

8n  COUBT  OF  Claixs,  I. 
JlIBI8DIOIION,8r,  41. 

1.  Internal  revenue  taxes  illegally  aaaeased  and 
paid  under  protest,  may  b«  recovered  back  in  an 
action  of  osntmpstt  against  the  collector. 

Qottt  V.  Oibome,  748 

2.  A  distiller's  bond  conditioned  that  he  should 
faithfully  conform  to  all  the  provisions  of  the  In* 
ternal  Revenue  Act  of  June  80,  UM,  required  him 
to  keep  an  account  in  writing  of  the  numberof  gal- 
lons sold,  or  removed  f  or  ssile  and  consumption. 

V.  S.  V.  Budson,  937 

3.  Revenue  statutes  are  to  be  construed  liberally, 
to  carry  out  the  purposes  of  their  enactment. 

idem,  937 

4.  The  bond  Is  not  prohibited  by  the  statute,  nor 
contrary  to  public  policy,  and  was  founded  upon  a 
suflloient  consideration. 

Idem,  937 

JT7D6ES. 

1.  .Judges  of  limited  and  inferior  authority  sie 
not  liable  to  a  dvll  action,  for  any  Judicial  act  with- 
in their  Jurisdiction. 

ilandoli  v.  Briatam.  SM 

2.  Judges  of  superior  or  general  authority  are 
not  liable  to  elvilaotlonafor  their  Judicial  acts,  even 
when  suoh  acta  are  in  exoeaa  of  their  Jurlsdietion, 
unless,  perhaps,  when  done  maliciously  or  cor- 
ruptly. 

idem.  98* 

JUDGMENTS. 

8KB  Dbcbbbs  Aim  JiTDOMBim,  i>as><m. 
JURISDICTION. 

Sbb'Adhxraitt,  1-S,  22, 23. 
Comfi'tTUTiowAL  Law.  14-18. 
Court  or  Claiiis,  1, 8, 4-T,  9. 
Courts,  1-3. 
Habeas  Corpus.  1, 2. 

I.  This  court  has  no  Jurisdiction  to  review  a  Judg- 
ment of  a  state  court  in  an  action  to  recover  dam- 
ages from  explosion  of  a  steamboat  boiler. 

Dovideon  v.  Starther,  59 

8.  Where,  under  a  New  York  Act,  the  banklngas- 
soclations  of  that  State  were  entitled  to  re-imbune- 
mentby  state  bonds  for  taxes  Illegally  colleoted  by 
the  State  from  them,  and  the  New  York  Court  of 
Appeals  denied  them  the  relief,  this  court  haa  Juris- 
diction to  review  thatdedsion. 

People  V.  Hoffman,  37 

8.  A  decree  of  the  Provisional  Court  of  Loui- 
siana, which  was  transferred  by  statute  Into  the  cir- 
cuit court,  may  be  appealed  to  this  court. 

The  Orapeshot  v.  WaUentetn.  83 

4.  This  court  can  exercise,  in  prixe  oausea,  appel- 
late Jurisdiction  only. 

The  Alicia  V.  U.S.,  34 

i.  This  court  has  no  Jurisdiction  of  a  case  on  ap- 
peal unless  the  transcript  be  filed  during  the  tenn 
next  succeeding  the  allowance  of  the  appeaL 

Edmonton  v.  Bloomthtre,  91 

6.  One  court  has  no  Jurisdiction  to  disbar  an  at- 
torney for  a  contempt  committed  before  another 
court. 

Ex  parte  Bradley,  914 

7.  A  court  has  no  power  to  punish  an  attorney 
for  contempt,  without  noUoe  or  opportunity  of  de- 
fense. _,  ^ 

idem,  214 

8.  In  reviewing  a  state  Judgment  Involving  con- 
struction of  an  Act  of  Congress,  the  only  qnestioa 
of  which  this  court  haa  Jurisdiction,  Is  wnether  the 
plaintiff  in  error  has  been  deprived  of  any  right 
contrary  to  such  Act. 

Austin  0.  Bnitnn,  »94 

9.  Circuit  court  has  jurisdiction  of  a  bill  asalnst 
an  administrator  and  his  sureties,  on  his  odclal 
bond,  to  obtain  a  share  of  the  estate. 

Payne  v.  Hook,  »■• 

10.  The  equity  Jurisdiction  conferred  on  the  Fed- 
eral Courts  is  subject  to  neither  limitation  nor  re- 
straint by  state  l^islatlon,  and  is  uniform  through- 
out the  different  states  of  the  Union. 

Idem,  «•• 

II.  The  absence  of  a  complete  and  adequate  rem- 
edy at  Uw,  is  the  only  test  of  equity  jurisdioUao^^ 

idem,  ■•• 

74,  76,  7«,  77  V.  S- 
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15.  A  court  of  chanoery  has  Juriadlction  to  oom  - 
pel  executors  and  admlnlstratora  to  aooount  and 
distribute  the  assets  In  their  hands. 

/d«m,  860 

18.  This  court  has  no  Jurisdiction  of  a  certlflcate 
of  division  of  opinion,  as  to  whether  amotion  to 
ouash  an  indictment  ousbt  to  be  granted. 

U.  8.  V.  Bosenburvn,  »63 

U.  The  Act  of  March,  1B68,  takes  away  the  Juris- 
diction of  this  court  given  by  the  Act  of  February, 
I8tS7,  in  cases  of  habea»  corpus. 

Ex  parte  MeCariOe,  S64 

16.  No  Judgment  can  be  rendered  in  a  suit  after 
the  rep«il  of  the  Act  under  which  It  was  brought 
and  prosecuted. 

Idem. 
18.  This  court  in  such  case  has  no  longer  Jurisdic- 
tion of  the  appeal. 

Idem,  se« 

17.  Where  there  was  only  a  blank  form  of  a  cer- 
tificate to  the  transcript  filed,  without  aseal  or  sig- 
nature of  the  clerk,  this  court  has  no  Jurisdiction 
of  the  case. 

Bl«»  V.  Broum,  »80 

18.  Where  the  record  shows  that  the  state  court 
mu8t,in  rendering  Judgment,  have  passed  upon  sev- 
«ralesaentlalquesnons,only  one  of  which  is  aground 
of  Jurisdiction  in  tbiscourt,  this  court  lias  no  Juris- 
4]ictlon. 

&ibsnn  V.  Chouteau,  817 

19.  Neither  the  opinion  of  the  state  court  nor  the 
atyument  of  counsel  can  be  resorted  to,  to  show 
that  a  question  of  federal  cognizance  was  decided 
by  the  state  court. 

Idem.  317 

20.  The  Act  of  March  ZT,  1888,  does  not  take  away 
nor  affect  the  appellate  Jurisdiction  of  this  court 
under  the  Constitution  and  Acts  of  Congress  prior 
to  1887. 

£x  parte  Tergar,  83» 

21.  District  couru  have  Jurisdiction  of  all  olvU 
'Causes  of  admiralty  Jurisdiction  upon  the  lakes,  and 
waters  connecting  tnem. 

TTie  Eagle  v.  Freuer,  866 

22.  That  a  portion  of  them  lie  within  the  limits  of 
another  sovereignty  is  no  objection  to  the  exercise 
of  this  Jurisdictfun. 

Idem,  805 

23.  When  a  cause  can  be  removed  from  a  state 
oourt  Into  this  court  under  the  28th  section  of  the 
Judiciary  Act  of  1789. 

J^irmon  v.  Nichol,  370 

U,  The  particular  provision  of  the  Constitution 
-which  the  plaintiffs  In  error  say  has  been  violate, 
need  not  be  contained  in  the  pleading. 

Idem,  •  870 

25.  It  is  BUfflclent  to  confer  Jurisdiction,  that  the 
ouestlon  was  in  the  case,  was  decided  adversely  to 
tno  plaintiffs  in  error,  and  that  the  court  was  In- 
duced by  It  to  make  the  Judgment  which  It  did. 
idem,  870 

28.  The  Circuit  Court  for  the  Southern  District  of 
Florida  has  appellate  Jurisdiction  of  decrees  In  ad- 
miralty. 

The  iMcy  v.  U.  S.,  894 

27.  From  a  decree  of  the  district  court  of  such 
district  no  appeal  can  be  taken  to  this  court,  but 
only  to  such  circuit  court. 

Idem,  804 

28.  No  consent  of  counsel  on  give  appellate  Ju- 
risdiction to  courts  of  United  States. 

Idem.  804 

29.  The  question  of  want  of  Jurisdiction  of  Land 
Commlnloners  may  be  revised  In  this  court. 

Maotvire  v.  Tuler,  880 

ao.  This  oourt  has  Jurisdiction  to  determine  the 
question  as  to  whether  the  circuit  court  lias  Juris- 
dlctlon  of  the  case. 

Baltimore  Jk  O.  R.  B.  Co.  v.  IfanhaU  Co.,  458 
31.  It  is  no  objection  to  a  writ  of  error  under  the 
SSth  section  of  the  Judiciary  Act,  that  a  state  Judg- 
ment was  rendered  on  a  voluntary  submission 
without  suit  under  the  Code  of  Procedure  of  the 
State. 

Aldrich  V.  JEtna  Ins.  Co..  478 

as.  Where  the  question  decided  was,  whether  a 
mortgage  of  a  vessel  duly  recorded  under  an  Act 
of  Congress,  gave  a  better  lien  upon  It  than  a  sub- 
sequent state  attachment,  the  case  is  within  this 
section. 

idem,  478 

33.  This  court  decides  all  questions  relating  to  the 

subject  of  the  process  of  the  United  States  courts. 

U.  S.  V.  AfuDcatlne,  490 

'M.  If  a  court  had  Jurisdiction  to  render  the 

Judgment,  no  error  In  proceedings  will  render  it 

See  Wall  7,  8,  9,  10. 


void,  nor  can  such  errors  lie  considered  when  the 
Judgment  is  collaterally  questioned. 

AleOonn  v.  Seaiei,  545 

85.  Where  parties  appeared  and  contested  a  suit, 
they  cannot  deny  the  Jurisdiction. 

Idem,  845 

86.  Where  citizenship  of  parties  is  the  foundation 
of  Jurisdiction  in  the  Federal  Courts,  it  must  be  dis- 
tinctly alleged. 

HnrnihoM  v.  Keary,  560 

Oatee  v.  Oabome,  748 

9r.  Where  both  parties  reside  In  the  same  State, 

circuit  courts  have  no  original  cognizance  of  any 

case  under  the  Internal  revenue  laws. 

Idem.  748 

88.  This  court  cannot  acquire  Jurisdiotlon  of  a 
cause  In  circuit  oourt  by  a  transfer  to  this  court 
by  consent. 

U.  S.  V.  The  Nomtueh,  608 

39.  Every  suitor  bringing  an  action  in  a  court  of 
the  U.  S.  must  aver  facts,  giving  to  the  court  Juris- 
diction.     BushneU  V.  f  ennedv  786 

40.  Valid  objection  cannot  be  taken  by  defendant, 
to  Jurisdiction  of  a  suit  removed  to  the  circuit  oourt 
by  him  under  the  ]2th  section  of  the  Judiciary  Act . 

Idem,  786 

II.  Where  the  parties  to  an  action  to  recover  11- 
l^ally  assessed  internal  revenue  taxes  are  citizens 
of  the  same  State,  the  action  must  be  brought  in 
the  state  oourt,  but  the  defendant  may  remove  the 
cause  Into  the  circuit  oourt  for  trial. 

OaU»  V.  OBbome,  748 

42.  Circuit  Courts  of  the  United  States  have  Ju- 
risdiction over  executors  and  administrators,  and 
will  enforce  the  same  rules  against  them  that  the 
local  courts  administer. 

Walker  v.  WtOker,  814 

43.  The  decision  which  recognizes  title  confirmed 
by  the  Act  of  Congress,  and  only  determines  to 
whom  the  oonflrmaSon  was  made,  gives  no  Jurisdic- 
tion to  this  court. 

Corpenferv.  Wmiamt,  887 

44.  When  a  proceeding  Is  merely  incidental  to  the 
principal  suit,  as  a  rule  to  show  cause  against  a 
surety,  the  circuit  court  has  Jurisdiotlon,  although 
the  parties  to  the  proueeding  are  citizens  of  the 
same  State. 

ReOLy  v.  QolMng,  8S8 

45.  Jurisdiction  of  the  person  is  obtained  by  the 
service  of  process,  or  by  the  voluntary  appearance 
of  the  party. 

Cooper  V.  Reynold'!  Lemee,  031 

46  Jurisdiction  of  the  rea  Is  obtained  by  a  seizure 
under  prooeas  of  the  court. 

Idem,  931 

47.  In  attachment  cases,  the  levy  of  the  writ  of 
attachment  on  the  property  Is  the  one  requisite  es- 
sential to  Jurisdiction. 

idem,  931 

48.  Though  the  affidavit  preliminary  to  Issuing 
the  writ  may  be  defeotlve,that  does  not  deprive  the 
court  of  Jurisdiction  acquired  by  levy  of  the  writ. 

Idem,  931 

49.  When  the  writ  has  been  issued,  the  property 
seized,  condemned  and  sold,  the  court  had  Junsdlo- 
tioo,  and  the  proceedings  must  be  held  valid  when 
introduced  in  another  action,  although  there  Is  a 
want  of  a  sulHclent  publication  of  notice. 

idem,  931 

50.  To  sustain  the  Jurisdiction  of  the  court,  as  to 
parties,  It  must  appear  by  the  bill  of  what  States 
the  respective  parties  are  citizens. 

Jnnea  v.  Andrews,  035 

61.  The  Act  of  February  28, 1839,  by  implication, 
confers  Jurisdiction  over  non-residents  of  the  dis- 
trict where  the  suit  is  brought,  If  they  voluntarily 
appear  therein. 

Idem,  935 

62.  The  court  has  Jurisdiction  of  a  cross-bill  or  bill 
of  review,  or  a  bill  for  Injunction  against  a  Judg- 
ment at  law  In  the  same  court.  Irrespective  of  the 
residence  of  the  parties. 

idem,  085 

68.  A  State  may  bring  a  suit,  against  a  citizen  of 
another  State,  but  not  against  one  of  its  own. 

Pa.  0.  QufcJcsaver  Co..  998 

64.  An  averment  that  a  corporation  Is  a  "body 
politic  in  the  law  of  and  doing  business  In  the  State 
of  Oallfornla."  Is  Insufficient  to  establish  as  a  Juris- 
dictional fact  that  it  is  a  California  corporation, 
idem,  098 

56.  This  court  Is  authorized  "  To  Issue  writs  of 
prohibition  to  the  district  courts  only  when  nro- 
ceedlng  as  courts  of  admiralty"  and,  consequently, 
cannot  Issue  such  a  writ  in  a  confiscation  proceed- 
ing.     Bx  parte  Oraham,  081 

.        10<«» 
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JURY. 

Ssa  CONSTTFDTIOHAi:.  LAW. 

QimsTioHS  or  Law  ahd  Faot. 
Where  the  instruotiona  arlven  to  the  Jury  are 
sufflolent  to  present  the  whole  controversy  In  clear 
terms,  it  la  no  cause  for  the  reversal  of  a  Judgment, 
to  show  that  prayers  for  Instruction  not  given  by 
the  court,  were  correct  In  the  abstract. 

8t.  jLouia  Pub.  Sctwoh)  v.  BiiUy,  8S0 

LAiniXiORD  AND  TENANT. 

Bu  Lauds,  21. 

1.  Where  recovery  was  had  In  ejectment  for  the 
non-payment  of  the  rents  reserved  in  a  lease,  oourts 
may  stay  the  prooeedings  on  payment  of  the  rent 
due,  witn  interest  and  costs. 

Sheets  v.  Selden,  166 

2.  In  respect  to  other  covenants  pertaining  to 
leasehold  estates,  where  the  elements  of  fraud,  acci- 
dent and  mistake  are  wanting,  and  the  measure  of 
compensation  la  uncertain,  equity  will  not  inter- 
fer«. 

Idem,  166 

8.  Where tbeleaseofsurpluswatersprovldedbut 
one  remedy  for  a  failure  of  water,  which  was  an 
abatement  of  the  rent  in  proportion  to  the  deflden- 
cy.olaims  for  offset,  repairs,  reooupmentand  dam- 
ages will  not  be  considered. 

idem.  166 

i.  A  reduction  of  the  rents  will  not  be  decreed  by 
a  court  of  equity,  after  Judgment  at  law  for  the 
rents. 

Idem,  166 

5.  Before  an  action  can  be  brought  to  restrain 

ejectment  fur  non-payment  of  rent,  complainant 

must  tender  the  amout  of  rent  due  after  deducting 

such  amounts  as  the  lease  atlpulatea. 

idem,  106 

5.  A  tenant  of  property  who  bought  it  at  a  Judi- 
cial isale,  for  a  trifle,  in  the  absence  of  bis  landlord, 
by  unfair  practices  which  prevented  persons  from 
bidding,  may  be  compelled,  in  equity,  to  reoonvey 
to  his  landlord. 

Cuckt  V.  Izard,  S76 

7.  A  tenant  may  attorn  to  the  party  holding  a 
valid  title,  to  avoid  litigation. 

Merryman  v.  Bourne,  683 

I.ANDS. 

Sxi  Equitt,  1-6, 10. 
Indians,  I,  2. 
Fbbshption  Laws,  1,  9. 

BAILiHOADS,  1-S. 
Taxes.  13, 19, 21-23, 26, 10. 
Trusts,  2, 8. 

1,  oienicbai.ly. 

2.  MxxioAN  Lands. 

I.  Qbnxraixt. 

1.  An  unmarried  female.  Incapable  of  labor,  may 
take  lands  under  the  Donation  Act. 

^acer  r.  Ladd,  138 

2.  A  person  residing  in  a  house  which  Is  bisected 
by  the  line  dividing  two  quarter  sections,  will  be 
held  to  reside  on  either  of  them. 

Id^m,  138 

3.  The  Act  of  1831,  relinquished  the  title  remain- 
ing in  the  U.  S.  to  the  lots  and  lands  reserved  for 
scuoolaby  Actof  1812,  and  It  relinquished  title  to 
nothing  else. 

St.  Loait  Pubtie  SeAoots  o.  Walker,  376 

i.  No  land  rightfully  claimed  by  ajirlvate  indi- 
vidual waa  reserved  by  the  Act  of  1812. 

Idem,  576 

6.  Congress,  by  the  Act  of  1832,  intended  to  re- 
move the  restriction  of  the  Act  of  1824  upon  assert- 
ing individual  claims. 

Idem,  576 

8.  The  survey  of  Surveyor-General,and  his  certlU- 
cate  that  a  lot  was  reserved  for  public  schools  by 
the  Act  of  1812,  Is  not  conclusive. 

idem,  570 

T.  A  claimant  of  the  right  to  purchase  lands  at  the 
minimum  price,  whose  Mexican  title  has  been  re- 
jected, unless  he  olluges  and  proves  that  the  lands 
contain  no  mioes,doo8  nut  bring  his  case  within  the 
Act  of  Congress. 

Cia  0.  U.  S.,  578 

8.  He  must  also  show  that  his  purchase  of  the 
donee  of  the  tract  waa  made  in  good  faith  and  for  a 
valuable  consideration. 

Idem,  67» 

B.  He  should  also  prove  that  be  continued  in  the 

1064 


actual  possession  of  the  land,  and  that  It  was  free 
from  any  adverse  private  rlgbtor  title. 

Idem.  •7» 

10.  Applications  to  be  allowed  to  purchase  the 
land  embraced  in  suoh  rejected  claim  should  be 
made  to  the  Commlssloner.and  not  to  the  Secretary 
of  the  Interior. 

Idem,  67» 

11.  The  District  Court  mav  open  a  California  land 
ease  to  hear  newly  discovered  evidence. 

JJ.  S.  V.  Boctia,  6l» 

12.  Where  the  claimants  and  their  ancestors  bare 
been  in  uninterrupted  possession  and  occupa- 
tion nearly  half  a  century,  under  a  pueblo  grant 
confirmed  bv  a  provisional  grant  from  the  Ifexlcaa 
Governor,  tbo  claim  sustained. 

idem,  61* 

18.  In  an  action  for  obstructlnK  a  wharf,  postus- 

slon  of  the  defendant  under  color  and  with  claim 

of  title,  is  sufficient  to  put  the  plalntUt  upon  proof 

of  a  better  title. 

JJntMaan  o.  Bail,  65T 

li.  A  giant  of  the  rijs'ht  of  using  a  wharf  built,  re- 
fers only  to  the  structure  then  erected,  when  th» 
right  was  not  attached  as  an  incident  to  any  estate, 
idem,  567 

15.  Before  the  conquest  of  California,  July  7, 1848. 
the  puebU)  or  Village  of  San  Frandsoo  under  tb« 
laws  of  the  countrv,  was  entitled  to  the  terrlt<iry 
withln  certain  prescribed  limits,  known  as  pueMo 
lands.  Merryman  v.  Bourne,  683- 

16-  After  the  conquest,  the  lands  oontlnuod  to  b» 
the  public  property  of  the  mnnloipaUty,  as  before 
the  war. 

idem,  688 

i;.  The  Act  of  Congress  of  July  1st,  18A1,  was  a 
oonflrmation  of  the  Woodworth  title,  and  took  ef- 
fect by  relation,  as  of  the  time  when  the  Aotof  the 
State  Legislature  of  Uth  Haroh,  1868,  was  passed. 
Idem,  68S 

18.  Settlement  on  public  lands  of  the  United 
States,  no  matter  how  long  oontioued.  oonfen  no 
right  against  thogovemment. 

IVisble  V.  WAttnev.  868 

IS.  The  land  continues  subject  to  the  dlspooing 

power  of  Congress,  until  the  settler  has  made  i  he 

required  proof  of  settlement  and  improvement, 

and  has  paid  the  purchase  money. 

idem,  86S 

20.  If  a  contract  for  sale  of  lands  be  silent  as  to 
possession  by  the  vendee,  he  is  not  entitled  to  it. 

Burnett  v.  Calduiea.  7  IS 

21.  If  the  contract  stipulates  for  possession  by  the 
vandee,  or  the  vendor  puts  him  in  possession,  be 
holds  as  a  licensee,  and  the  relation  of  landlord  and 
tenant  does  not  exist. 

Idem,  718 

22.  In  such  case  the  vendee  and  his  assignee  ara 
estopped  from  disputing  the  title  of  the  vendor. 

idem.  718 

28.  On  default  in  payment  of  any  Installment  of 
purchase  money,  the  possession  becomes  tortious, 
and  the  vendor  may  at  once  bring  ejectment. 

idem,  718 

2*.  It  is  not  necessary  under  laws  of  Georgia  to 
give  notice  to  quit  before  bringing  ejectment. 

idem,  718 

25.  When  one  makes  a  deed  of  land,  covenant- 
ing therein  that  he  Is  the  owner,  a  subsequently 
acquired  title  Inures  to  the  benefit  of  bis  grantee. 

irolne  o  irrJne,  808 

26.  A  patent  of  government  land  is  not  a  new 
title.  It  Is  a  confirmation  of  a  right  had  before  the 
patent. 

Idem,  80» 

27.  A  perspn  "  having  charge"  of  the  estate  of  the 
owners,  who  were  laboring  under  disability  by  rra- 
son  of  their  coverture,  may  make  the  redemption 
of  their  lands  under  the  Act  of  June  7, 1882. 

O/rbetto.iVutt,  878 

28.  The  additional  oath  Imposed  by  the  Act  of 
1865  is  required  only  of  ownets  seeking  In  person 
to  redeem. 

id«m,  978 

2.  Hbxioan  Lands. 
1.  Claim  to  Mexican  grant  rejected  becatise  the 
archive  papers  fall  to  make  out  the  title,  and  the 
papers  produced  by  the  claimant  are  nut  genuine. 
Hiilaiul  V.  U.  S.,  18* 

i.  Wberea  Mexican  grant-is  agrant  byquantiiy, 
the  claimant  is  entitled  to  the  amount  specified,  ir 
that  amount  can  be  obtained  without  encroach- 
ment upon  the  prior  rights  of  adjoining  proprietors. 
Alvimv.t.S.,  "^     "^     805 

8.  If  It  Is  also  a  grant  of  a  certain  place  by  name, 
and  the  boundaries  are  not  given,  its  extent  and 

74,  7e,  76,  77  L'.  S. 
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Umlt  smust  be  shown  by  the  settlementand  poases- 
«loD  of  the  grantee. 

Idem,  808 

4.  Where  there  Is  doubt  upon  the  evidence  as  to 
the  correctness  of  a  survey  this  court  will  not  In- 
terfere with  the  decision  of  the  district  court. 

Idem.  306 

5.  Where  claimant's Krant  contains  no  sufflclent 
boundaries,  it  creates  no  rlxbt  of  nrivate  property 
in  any  particular  land  untlla  survey  and  location. 

MaguHre  v.  Tuler,  880 

8.  A  court  has  no  authority  to  ascertain  and  es- 
tablish the  boundaries  of  land. 

Horn,  880 

7.  The  Secretary  of  the  Interior  has  power  to  set 
aside  a  survey. 

Idem.  880 

8.  The    Board   of  Commisstonen'  adjudication 

Xn  a  Mexican  claim  for  lands  cannot  be  coilater- 
asaalled  on  the  ground  of  insuflloient  evidence. 
Lynch  t).  De  Bernal,  714 

0.  The  provision  of  15th  section  of  the  Act  of 
March  8d,  1851,  that  such  final  decrees  shall  be  con- 
clusive between  the  United  States  and  claimants 
only,  and  shall  not  effect  the  interests  of  third  per- 
.  sons,  does  not  cbanite  the  operation  of  the  general 
rule. 

Idem,  714 

10.  The  final  decree  oonflrminir  land  to  the  Citv 
«f  San  Francisco  excepted  parcels  of  land  which 
had  been  lawfully  granted  to  private  parties. 

Idem.  714 

11.  Grants  of  the  public  domain  of  Mexico  were 
of  three  kinds :  1,  grants  by  speclflo  boundaries; 
2,  grants  by  quantity ;  and  8,  grants  of  places  by 
name. 

Homsbv  V.  U.  8.,  »00 

12.  Under  grants  of  the  first  kind,  the  grantee  had 
a  vested  interest  in  the  quantity  of  land  mentioned ; 
the  general  gift  l>ecame  a  particular  gift  when  the 
survey  was  made. 

Idem,  900 

13.  That  no  map  accompanied  the  petition  Is  not 
a  controlling  objection. 

Idem,  900 

14.  Where  the  grant  recites  that  the  neceraary 
steps  had  been  taken  and  Inquiries  made,  some- 
thing more  than  mere  surmises  are  necessary  to 
■bow  that  the  recital  is  false. 

Idem,  000 

15.  The  clause  subjecting  the  grant  to  the  ap- 
proval of  the  Departmental  Assembly  did  not  pre- 
vent the  title  from  passing  to  the  grantees  upon 
the  execution  of  the  instrument;  until  such  ap- 
proval the  estate  granted  was  subject  to  be  de- 
feated. 

Idem,  OOO 

16.  It  was  the  duty  of  the  Governor,  and  not  of 
the  grantee,  to  submit  to  the  Assembly  grants  is- 
sued by  him. 

Idem,  »00 

17.  The  court  cannot  pronounce  the  lands  for- 
feited for  any  acts  or  omissions  by  the  Mexican  au- 
thorities since  the  7th  of  July,  1846,  when  those  au- 
thorities were  displaced. 

Idem.  000 

18.  Mere  neglect  to  comply  with  the  condition  to 
obtain  juridical  possession  did  not  of  Itself  work  a 
forfeiture  under  the  Mexican  law. 

idem,  000 

I^A.ND  GRANTS. 

Sbi  Kailroads,  1-6. 

X.EOAI.  TENDER  ACTS. 

Sbb  CowwiiuTiowAi/  Law.  28. 
costbaot8,2-4,  17. 18,  81. 
Taxes,  6,  7. 

1.  Upon  a  bond  and  mortgage  payable  in  gold 
coin  of  the  U.  8.  the  plaintitr  is  entitled  to  recover 
in  lawful  money  to  be  calculated  according  to  the 
market  rate  of  premiums  for  gold. 

X>utton  V.  Polatret,  168 

2.  A  bond  and  mortgage,  for  the  payment  of  a  cer- 
tain sum  in  gold  and  sflver  coin,cannot  be  discharged 
by  a  tender  of  United  States  notes  equal  in  nom- 
inal amount  to  the  sum  due  thereon. 

Bronson  v.  Ktmpton,  488 

8.  Wbea,  at  the  time  a  contract  Is  made,  the  cur- 
rency, then  legal  tender,  consisted  only  of  gold  and 
silver  coin,  payment  of  the  contract  price  must  be 
made  in  gold  and  silver  coin  only,  notwithstanding 
the  subsequent  Act  of  Congress  making  the  United 
States  notes  a  Imal  tender  for  debts. 

Wmard  V.  Tayloe,  501 

See  Wall.  7,  8,  »,  10. 


4.  Congress  has  no  power  to  make  notes,issued  un- 
der its  authority,  a  legal  tender  in  payment  of  debts, 
which,  when  contracted,  were  payable  by  law  in 
gold  and  silver  coin. 

Hepliwm  V.  QrUwnld,  813 

McOlynn  v.  Magraw,  531 

6.  The  Act  of  Fnbruary  25lh,  1882,  so  far  as  It 
makes  United  States  notes  a  legal  tender  in  pay- 
ment of  debts  contracted  prior  to  its  passage.  Is  un- 
oonstilutlunal. 

Idem,  813 

5.  Making  notes  a  l^cal  tender  is  not  an  appro- 
priate means  for  the  execution  of  the  power  to  de- 
clare and  carry  on  war,  or  any  express  power 
vested  in  Congress. 

Idem,  813 

7.  Making  bills  of  credit  a  legal  tender  is  not  con- 
sistent with  the  spirit  of  and  Is  prohibited  by  the 
Constitution. 

Idem,  818 

XOEN. 

Sn  ADHiRALrT,5, 6-U,  18, 14,20, 22. 
attornbt,  6, 1. 
Carribh,  4. 
coixision,  11,  12. 
Maritime  Law,  2, 10. 

MORTOAOIS,  1-il,  6. 

Taxis,  23-28. 

1.  The  lien  of  a  judgmentconstitutesno  property 
in  the  land. 

Pierce  v.  Brmm,  134 

2.  The  lien  of  a  judgment  does  not  in  equity  at- 
tach to  defendant  8  legal  title  to  the  exclusion  of  a 
prior  equitable  title  in  a  third  person. 

idem.  134 

8.  The  Court  of  Chancery  will  protect  the  equi- 
table rights  of  third  persons  against  the  legal  lien. 

idem,  134 

4.  A  maritime  lien  does  notarise  in  a  contract  for 
materials  and  supplies  furnished  to  a  vessel  in  her 
home  port ;  and  m  respect  to  such  contracts  it  is 
competent  for  the  State  to  create  liens  not  amount- 
ing to  a  regulation  of  commerce. 

The  Belfast  v.  Binn,  »ea 

5.  Contracts  for  ship-bulldlng  are  held  not  to  be 
maritime  contracts,  and  fall  within  the  same  cate- 
gory.      Idem.  866 

6.  An  agreement  to  advance  money  to  prosecute 
a  claim  against  the  government,  and  that  advances 
be  first  paid  out  of  sums  realized,  creates  no  Ilea 
upon  a  judgment  recovered  in  the  Court  of  Claims. 

Ountun  V.  Nnck,  717 

7.  An  agreement,  that  the  corporation  was  to 
have  alien  upon  the  drafts  drawn  for  the  proceeds 
of  locks  ana  keys  manufactured  and  delivered, 
does  not  creates  lien  on  such  judgment  where  all 
the  drafts  have  been  paid  and  no  claim  exists  except 
for  breach  of  the  contract. 

Idem.  717 

8.  Complainants  can  Have  no  lien  by  virtue  of  a 
contract  which  tbey  never  fulfilled. 

idem.  717 

LIUITATIONS. 

Sbb  Lands,  12. 

State  laws  asd  Decisions,  1. 

1.  Where  there  is  no  disclaimer,  the  Statute  of 
Limitations  has  no  application  to  an  express  trust. 

Seymour  v.  Freer,  306 

2.  A  claim  for  land  held  not  barred  by  the  Stat- 
ute of  Limitations  where  the  suit  was  commenced  in 
leas  than  five  montlis  after  the  official  survey  was 
made. 

JtfaouHre  v.  TVIer,  880 

8.  Defense  of  Statute  of  Limitations  interposed  by 

administrator  cannot  avail  those  who  represent  the 

real  estate,  in  an  action  to  subject  the  real  estate  to 

the  payment  ot  a  debt. 

Inglev.  Jimee,  681 

4.  An  action  upon  coupons  is  not  barred  by  the 
lapse  of  six  years,  nor  by  any  laipse  of  time  short  of 
twenty  yeara. 

Kenoiiha  c.  Lamton,  788 

6.  When  a  Statute  of  Limitation  luu  begun  to 
run,  a  disability  to  sue  (sul>sequently  intervening) 
does  not  stop  Its  running. 

Braun  v.  Saurwein,  808 

6.  But  the  running  of  a  Statute  of  Limitation 
may  be  suspended  by  causes  act  mentioned  in  the 
Statute  Itself. 

Idem,  608 

7.  Under  the  Act  of  July  IS,  1866,  the  interval  be- 
tween the  appeal  and  its  decision  is  the  entire  period 
during  which  a  party  was  disabled  to  sue  by  the 
Act.      idem,  SOS 
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MAILS. 

1.  Tbe  arrest  of  a  mail  carrier  b7  benob-war- 
ranU.  upon  an  iDdlctment  for  murder,  is  not  an  ob- 
struction of  the  mail.  « 

U.S.v.Kirlyv.  »'» 

MANDAMUS. 

Taxes,  9, 10. 

1.  Where  a  mandamwi  commanded  a  municipal 
corporation  to  levy  a  tax  on  its  property  suOioient 
to  nay  a  judgment  atrainst  it,  and  collect  the  tax 
and  pay  the  judgment,  a  return  to  tbe  writ  that  it 
did  levy  a  tax,  for  that  purpose  and  others,  is  insuf- 
dent. 

U.  S.  «.  Iowa  COv,  19 

2.  Jfandamtu,  when  the  proper  remedy. 

Ex  parte  Bradley,  814 

S.  The  writ  of  mandamiu  is  the  appropriate  rem- 
edy to  enforce  the  levying  of  a  tax  by  a  municipal 
corporation,  to  pay  a  judgment  against  it. 

U.  S.  V.  Muscatine,  490 

4.  Tbewritofmorulaniutcannotissuetoanexeou- 
tlve  officer  where  the  act  is  one  of  disoretion,  and 
only  in  caaee  where  the  act  is  ministerial,  and  relat- 
or Is  without  other  adequate  remedy. 

Cox  V.  lieOarrahan,  600 

5.  Upon  a  motion  for  mandamus  to  compel  a  otty 
to  pay  a  judgment,  the  dty  cannot  set  up  that  the 
bonds  for  which  the  judgment  was  rendered  were 
lUegBlly  issued. 

Havenport  v.  Lord,  704 

8.  It  is  no  objection  to  a  mandamu*  that  it  was  is- 
sued without  an  order  being  entered  for  it,  when 
the  order  was  actually  made,  and  a  note  of  it  en- 
tered, and  tbe  court  subsequently  allowed  it  to  be 
entered  nunc  pro  tune. 

PowahtSc  Co.  V.  U.  8.,  813 

7.  The  court  below  may  allow  the  return  of  the 
Marshal  to  be  amended  by  inserting  that  It  was  ex- 
hibited at  the  time  of  service. 

idem,  SIS 

MARITIME  UIW. 

8ax  ilDMiRALTT,  pomfm. 

COJAABiov,  pomim. 

IHBDBANCK,  {Marine)  pomim. 

SAiiVAoa.  passim. 
L  The  Statute  of  New  York,  of  Apr.  8,  IMT,  com- 
pels tbe  master  of  a  vessel  to  take  a  pilot. 

The  China  t>.  WaUh,  67 

2.  Where  repairs  or  supplies  in  a  foreign  port  or  a 
port  of  another  State  are  necessary  to  make  the  ves- 
sel seaworthy  or  to  enable  her  to  prosecute  her  voy- 
age, the  master  is  authorized  to  procure  them  on  the 
credit  of  the  vessel  or  that  of  her  owners. 

Hozlcfturat  v.  The  Lviu,  900 

3.  Reasonable  diligence  must  be  exercised  by  the 
merchant  or  lender  to  ascertain  that  the  repairsand 
supplies  were  necessary. 

Idem,  906 

1.  Proof  of  failure  to  institute  inquiries  is  no  de- 
fense to  such  aclaim,  even  if  tbe  master  had  funds, 
unless  that  fact  was  known  to  the  libelant  or  such 
facts  and  circumstances  were  known  to  him  as  were 
sufficient  to  put  him  on  inquiry. 

Idem,  906 

6.  When  the  repairs  and  supplies  are  ordered  by 
the  master,  the  necessity  for  credit  will  be  pre- 
sumed. 

/d«m,  906 

S.  A  lien  on  a  vessel  for  repairs  or  supplies  does 
not  depend  upon  possession  or  registry. 

Pendergaut  v.  The  KaXorama  941 

Pend«r0<ut  v.  The  Cutler,  944 

T.  For  repairs  made  on  and  supplies  furnished  to 

a  foreign  ship,  the  party  has  a  Uen  on  the  ship  for 

security,  and  he  may  maintain  a  suit  <n  rem  in  the 

admiralty  to  enforce  his  right. 

Jd«m,  941 

8  Ports  of  States  other  than  those  where  the  ves- 
sel belongs  are  for  that  purpose  considered  as  for- 
eign ports. 

Idem,  941 

S.  Tbe  repairer  orfumisher  must  prove  affirma- 
tively that  the  ship  needed  such  repairs  and  sup- 
plies. 

Idem,  941 

10.  The  owner  can  order  repairs  and  supplies  on 
the  credit  of  the  vessel. 

Idem,  941 

MARRIED  WOMEN. 

Sn  CinzBNB,  1-8. 
DivoBcm,  1, 2. 

HDBBAXD  AMD  Wirx,  1-6. 
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MARRIAGE  SETTLEMERTS. 

8n  HCBBAHO  ATD  WTTB,  1-6. 

1.  The  Statute  of  18  Bite.,  ch.  S,  does  not  aifeet  a. 
settlement  by  a  huabaml  for  his  family  as  to  subse- 
quent creditors,  unless  fraud  was  intended  when  it 
was  made. 

Jfatt<n0lVC.i\ri/e.  SS4> 

2.  Such  settlements,  though  voluntary,  are  found- 
ed upon  a  meritorious  oonsideiation,  and  will  be 
upheld  and  enforced  in  equity  against  the  husband. 

Idem,  3s» 

8.  Under  a  marriage  settlement  vesting  the  OOe 
In  atrustee  in  trust  to  permit  the  wife  to  receive 
rents  and  profits  of  lands  for  her  sole  use,  the  real 
estate  became  the  separate  property  of  the  wife, 
and  she  had  tbe  same  power  to  anticipate  and  en- 
cumber tbe  rents  as  Ifshe  has  been  a,  feme  sole. 

Cheeverv.  WHton,  694 

MORTGAGE. 
Bib  XiEOAi,  Tbkder  Acts,  1, 2. 

1.  The  home  port  Is  the  one  at  wbiob  mortgages 
of  vessels  are  to  be  recorded  under  the  AotofJuly 
29, 18SU. 

Whtte'a  Bank  v.  Smith,  Sll 

2.  Mortgage  of  a  vessel  recorded  under  said  Act 
has  preference  over  a  mortgage  subsequently  re- 
corded under  said  Act,  although  the  flm  mortgage 
was  not  reflled  at  tbe  end  of  a  year  In  punuenoe  <rf 
a  state  Act. 

Idem.  »ii 

3-  Congress  can  pass  a  reoording  Aot  for  mort- 
gages. 

idem,  sii 

4.  A  decree  of  strict  foreclosure  whleh  does  not 
nnd  tbe  amount  due  and  gives  no  time  for  the  re- 
demption of  the  estate,  cannot  be  sustained. 

C3ark  v.  Reybum,  364 

6.  The  recording  of  a  mortgage  of  a  vessel  In  tbe 
collector's  office  under  the  Act  of  Cougreas  makes 
tbe  mortgage  valid  as  against  subsequent  pnrclias- 
ers  or  mortgagees  Irrespective  of  any  state  law  on 
the  subject. 

AMrtehv.  Int.  Co.,  47S 

A.  An  instrument  oonvevlog  real  and  penonal 
property,  which  is  Intended  as  security  for  the  pay- 
ment of  a  note.  Is  a  mortgage. 

Dean  v.  Ifelton,  94 

7.  Foreclosure  of  a  mortgage,  as  against  defend- 
ants within  the  Confederate  lines,  is  void. 

Idem,  94 

8.  They  will  bo  allowed  to  redeem  on  condition  of 
the  payment  of  principal  and  Interest  in  full. 

idem,  94 

9.  A  mortgage,  as  between  the  parties  to  it  or 
their  privies,  is  a  grant  which  transmits  the  legal 
title  to  the  mortgagee  and  leaves  the  mortgagor 
only  a  right  to  redeem. 

Bmbft'i  Leaee  v.  Roe,  lOM 

10.  The  mortgagee,  after  breach  of  the  oondlUoD, 
may  enter  or  maintain  ejectment  for  tbe  land.  And 
having  entered  he  cannot  be  dispossessed  by  the 
mortgagor  so  long  as  tbe  mortgage  oonttnues  in 
force. 

Idem,  190* 

11.  Where  one  has  a  right  to  enter  only  in  virtne 
of  the  mortgage  of  which  he  was  assignee.  It  is  a 
legal  presumpQon  that  his  entry  was  in  right  of  it, 
and  under  color  of  his  title,  and  that  he  aoqutoed 
possession  to  the  extent  of  the  mortgage  deed. 

Idem,  109B 

12.  An  Irregular  or  a  void  judicial  sale,  made  at 
the  Instance  of  a  mortgagee,  passes  to  the  purchaser 
all  the  rights  the  mortgagee  has. 

Idem, 


18.  A  mortgagor,  after  his  mortgagee  has  been  In 
possession  twenty  years,  cannot  redeem ;  it  Is  pre- 
sumed that  be  has  released  his  equity. 

Idem,  109* 

14.  The  only  remedy  for  a  mortgagor  or  his  as- 
signee, after  payment  of  the  debt,  if  the  mortgagee, 
having  entered  for  condition  broken,  refuses  to  re- 
linquish possession  of  the  mortgaged  premises,  is  by 
bill  In  equity. 

Idem.  loot 

MUNICIPAL  BONDS. 

Sib  Boin)8,  l-«,  10-18, 15-21. 
NATIONAL  BANKS. 

Six  Bnxs,  NoTBs  AHo  Caacacs,  12-U. 
Taxis,  1&-1T,  27-32. 

NEGLIGENCE. 

Sbb  CoLUBion,  Dosslm. 

74,  7fi,  3<,37U.8. 
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KOTICE. 

AH  courts  take  notloe  wltbout  pleading,  of  the 

Constitution  of  the  United  States,  and  the  public 

laws  of  the  State  wbere  the^  are  exercising  their 

functions.  „_. 

Furmanv.  Nichol,  870 

mnsANCE. 

A  municipal  corporation  cannot  by  Its  mere  dec- 
laration that  a  structure  Is  a  nulsanoe,  subject  It  to 
removal.  ._. 

TaUtv.Maviaultee,  »»* 

OFFICERS. 

I.  An  oIBcer  Is  not  subject  to  the  control  of  the 
courts  In  the  exercise  of  the  discretion  which  the 
law  reposes  in  him  as  a  part  of  his  official  functions. 

Ootnes  V.  Thompson,  68 

3.  In  ao  action  by  the  United  States,  against  Its 
offloer,  it  Is  error  to  admit  evidence  of  claims  for 
credits  which  have  not  been  presented  to  the  prop- 
er accounting  officers  and  been  disallowed  by  them. 

U.  S.  V.  (Mmorv,  388 

8.  The  Act  of  August  2Sd,  1M2,  declaring  that  no 
offloer  of  the  government,  drawing  a  fixed  salary, 
shall  receive  additional  oomuensatlon  for  any  serv- 
ice, embraced  clerks  in  the  departments. 

Stannbury  v.  U.  S.,  SIS 

4.  Constructive  allowances  of  pay  to  officers  of 
the  army  are  not  entitled  to  favor. 

UnUed  &Me»  v.  OOmon,  S96 

i.  The  Act  of  June  20, 1861,  did  not  have  the  effect 
of  Increasing  the  emoluments  of  officers. 

idem,  396 

e.  The  Act  of  March  3,  ISdS,  as  to  pay  for  an  offi- 
cer's servant,  has  no  retrospective  operation. 

Idem,  8M 

T.  Assistant  quartermaster  at  Kev  West  has  no 

power  to  bind  toe  United  States  to  a  lease,  although 

nla  action  was  approved  by  the  ml  Utary  commander 

at  that  station. 

FOor  V.  U.  S.,  649 

8.  Unauthorized  acta  of  officers  cannot  estop  tbe 

government  from  Insisting  upon  their  invalidity, 

however  beneficial  they  may  have  proved  to  the 

United  States. 

Idem,  649 

B.  The  return  of  the  Uarshal  to  a  writ  that  he  has 
"arrested  tbe  property  within  mentioned"  signifies 
that  he  has  actually  taken  the  property  into  his  cus- 
tody and  under  his  control. 

Pefham  v.  Rote,  609 

10.  Tbe  Judiciary  cannot  interfere,  either  by  man- 
damus or  injunction,  with  executive  officers  in  mat- 
ters Involviag  Judgment  or  discretion. 

lAteh/UU  V.  Aicltards,  681 

II.  An  officer  honorably  discharged  from  volun- 
teer service,  who  resumed  his  duty  and  rank  in  the 
regular  army,  is  not  entitled  to  toe  three  months' 
pay  provided  by  4th  section  of  Act  Mar.  3, 1865. 

U.  S.  V.  lierrlU,  664 

PARDONS. 

1.  The  President's  Proclamation  of  pardon  to  In- 
surgents was  fully  warranted  by  the  Act  of  July 
IT,  Im 

U.  S.  V.  PadeVord,  T88 

Z.  This  pardon  Included  restoration  of  all  rights 
of  property  except  as  to  slaves  and  as  against  the 
Intervening  rights  of  third  persons. 

idem,  788 

8.  By  complying  with  the  condltiona  of  the  Presi- 
dent's Proolamatton,  one  was  purged  of  offense 
against  the  United  States,  and  his  property  was  not 
liable  to  seizure  and  confiscation. 

idem,  788 

i.  After  the  pardon,  no  offense  connected  with 
the  rebellion  can  t>e  Imputed  to  blm. 

Idem,  788 

6.  Tbe  proof  of  pardon  is  a  complete  substitute 
for  proof  that  he  gave  no  aid  or  comfort  to  the  re- 
beUlon. 

Idem.  788 

PARTIES. 

Sax  ApFEAi.  AND  Error,  PRACno  ok,  68, 
Banks,  1-2,  S-7, 8-0. 
KgurrY,  8. 
1.  One  who  Is  not  a  party  to  a  contract,  either 
originally  or  by  satMtitutfon,  cannot  maintain  a 
claim  before  the  Court  of  Claims  for  compensation 
under  It. 

KeUngg  v.  U.  8„  81 

9.  Boards  of  Supervisors  can  be  sued  In  the  Clr- 

8oe  Wau^  7,  8,  9,  10. 


cult  Court  of  the  United  States  by  citizens  of  other 
States. 

Mercer  County  v.  Cou^e*,  86 

3.  Neither  stockholders  nor  bond  holders  are  nec- 
essary parties  to  a  foreclosure  of  a  railroad  mort- 
gage. 

Rafhroad  Co.  V.  Howard,  117 

4.  The  sureties  of  tbe  administrator  are  proper 
parties  to  a  suit,  on  his  official  bond,  to  recover  a 
share  of  the  estate. 

Payne  v.  Hook,  S60 

5.  It  Is  no  objection  to  such  a  bill  that  there  are 
other  distributees  besides  the  complainants. 

Idem,  S60 

S.  Tbe  personal  representative  of  a  deceased  party 

may  maintalnasuli  for  his  interest  in  the  proceeds 

of  lands  sold,  and  It  is  not  necessary  that  nis  heirs 

at  law  should  be  parties. 

Sevmow  V.  Freer,  306 

T.  Where  there  is  a  misjoinder  of  parties  in  a  bill, 
the  bill  should  be  dismissed  as  to  those  Improperly 
Joined. 

Jdsm,  306 

8.  A  party  who  has  not  appealed  from  a  decree 
approving  a  survey  cannot  raise  any  objection  to 
its  correctness  here. 

Alvtm  V.  U.  S.,  305 

0.  Beneficiaries  under  a  subsequent  trust  deed 
should  be  made  parties  to  a  foreclosure  of  a  mort- 
gage. 

Clarkv.  Reybum,  SB4 

10.  When  a  party  claims  in  the  Federal  Courts, 
through  an  assignment  of  a  chose  in  action,  he  must 
show  affirmatively  that  the  action  might  have  been 
sustained  by  the  ssslgnor  If  tbeaselgnment  had  not 
been  made. 

Bradlev  c.  Hunt,  467 

11.  The  owners  of  partial  interests  in  contracts 
for  land,  acquired  subsequently  to  their  execution, 
are  not  neoeasary  parties  to  bius  for  their  enforce- 
ment. 

WHtard  t>.  Tayloe,  501 

U.Whereacompany  is  directly  Interested,  though 
no  relief  Is  prayea  against  lt,but  rather  in  Its  favor, 
it  Is  proper  that  it  should  be  made  a  party  complain- 
ant or  defendant. 

Jnnee  x>.  BolUt,  734 

18.  Where  the  bill  states  that  the  appellee  pur- 
chased a  large  number  of  shares  and  paid  therefor, 
this  Is  an  allegation  of  an  interest,  sufficient  to  sus- 
tain a  bill  by  blm. 

Idem,  734 

14.  In  an  action  by  an  heir  to  avoid  a  Judicial  sale 
to  the  receiver  of  the  estate,  the  complainant  In 
decree  of  sale  and  tbe  other  heirs  are  Indispensable 
parties, 

Hovey  v.  WUeon,  769 

15.  A  decree  rendered  without  their  presence,  re- 
versed, although  objection  was  not  taken  in  the 
court  below. 

Idem,  769 

18.  Only  parties  to  the  appeal  can  be  heard  In  tbe 
appellate  onurt. 

The  Mabey  v.  AtMn$,  663 

PARTNERSHIP. 

1.  In  stating  partnership  accounts,  the  partner 
who  has  bad  entire  charge  of  the  business  Is  to  be 
debited  with  the  whole  capital  as. well  ss  with  tbe 
proceeds  of  sales  realized  by  him. 

OunneU  r.  Bint,  913 

2.  If  part  of  the  capital  consisted  of  stock,  which 
bad  been  used  In  the  business,  or  disposed  of  and 
tbe  proceeds  chanred  against  him,  he  should  be 
credited  with  such  stock,  as  a  disbursement,  to  tbe 
amount  at  which  it  was  originally  charged  against 
him. 

Idem,  913 

8.  A  court  of  equity  will  Interfere  by  Injunction 
to  restrain  one  partner  from  violating  the  rights  of 
his  copartner . 

iiutland  Marble  Cb.  v.  itiptey,  958 

PATENTS  FOR  LANDS. 

SxK  Lands,  28. 

PATENT  RIGHTS. 

KVIDEHCa,  7-fl. 

QuaSTiONS  or  Law  and  Fact,  1. 

1.  The  assignment  of  an  undivided  half  of  letters 
patent,  subsequent  to  an  Infringement,  but  before 
the  commencement  of  the  suit,  is  no  bar  to  pat- 
entee's recovery  of  damages  for  such  Infllngemen  t. 

Moore  v.  Marth,  87 

2.  The  assignment  of  a  patent  does  not  carry  with 
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It  n  transfer  of  the  rtrbt  to  damagres  for  an  inf rtnge- 
ment  committed  beiure  such  assignment. 

Menu,  87 

3.  A  patent  for  a  discovery  of  a  new  substanoe  by 
means  of  chemical  oombinatloDS  of  known  mate- 
rials, should  state  the  component  parta  of  the  new 
manufacture. 

Tyler  v.  Boston,  »8 

i.  The  term  "equivalent "  when  used  with  regard 
to  the  chemical  action  of  such  fluids  aa  can  be  dis- 
covered only  by  experiment,  means  equally  good. 

Idem,  88 

G.  Whoever  flnt  perfects  a  machine  and  Is  the 
i«al  inventor,  is  entitled  to  the  patent  for  it. 

Aaawiam  Co.  v.  Jordan,  177 

wItUeUy  V.  Swaune,  ,  l»9 

8.  Suggestions  from  an  emplove  not  amounting 

to  a  new  method  or  arrangement,  are  notsuffldent 

to  deprive  the  employer  of  the  exclusive  property 

In  the  perfected  Improvement. 

Auawam  Co.  v.  Jordan,  177 

7.  That  the  Invention  had  been  on  sale  and  in 
public  use,  is  not  a  good  defense,  unless  it  was  on 
sale  and  In  public  use  more  than  two  years  before 
the  appllcatlou  therefor  waa  filed. 

Tdem,  1T7 

8.  Forbearance  to  apply  for  a  patent  until  the 
party  has  perfected  his  Invention,  Is  not  abandon- 
ment. 

Idem,  177 

9.  Objection,  that  proviso  in  the  Act  of  Congress 
authorizing  a  re-Issue  of  letters  patent  is  not  recited 
In  the  re-l86ued  letters  patent,  held  unavailable. 

Idem,  177 

10.  Defense  that  the  respondent's  machinery  was 
In  use  before  the  patent  was  granted.  Is  no  defense 
to  the  charge  of  infringement  of  an  extended  pat- 
ent. 

Idem,  177 

11.  Evasive  answers  in  patent  oases  afTord  strong 
presumptive  evidence  a^nst  the  respondents. 

idem,  177 

12.  Damages  cannot  be  recovered  for  an  Infringe- 
ment of  a  re-Issued  patent,  before  Its  re-iasue. 

Idem,  177 

13.  Dinsmore's  patent  was  prior  to  that  of  Stead- 
man  for  improvements  in  harvesters. 

WhVtteu  V.  Swayne.  199 

14.  Decision  of  the  court  below.tbat  the  Improve- 
ments for  which  a  patent  was  granted  were  not 
original,  affirmed. 

Jaeobt  V.  BaKer,  «0O 

15.  Patentee  may  surrender,  and  file  an  amended 
specification  of  a  patent,  when  the  patent  Issued  Is 
Inoperative,  or  invalid,  by  reason  of  a  defective  or 
insufficient  description  or  specification. 

Mareu  V.  lAXkwood,  839 

18.  The  change  of  a  patent,  which  la  one  of  form 
and  not  of  substance,  constitutes  no  defense  to  a 
bill  for  an  infringement. 

Idem,  889 

17.  Discretion  is  given  to  the  head  of  the  Patent 
Office  to  determine  when  a  given  invention  or  Im- 
provement shall  be  embraced  In  one.  two  or  more 
patents. 

Bennett  1).  Fou-Ier,  431 

18.  Where  defendant's  machine  infringes  plaint- 
iff's machine,  It  is  no  answer  to  prove  that  the  de- 
fendant is  the  ownerofiinother  patent,  and  that  his 
machine  Is  cxinstructed  in  accordance  with  It. 

Blanc^ard  v.  Putnam,  4SS 

IB.  The  claim  of  Charles  Qoodyear,  that  he  was 
the  original  and  first  inventor  of  the  patents  for 
manufacturing  rubber,  is  impregnable. 

Prov.  BuBber  Co.  v.  OooOyear,  566 

20.  A  patent  should  be  construed  In  a  liberal 
spirit,  to  sustain  the  Just  claims  of  the  inventor. 

Idem,  666 

21.  It  is  the  right  of  the  patentee  and  his  repre- 
sentatives to  enlarge  or  restrict  the  claim,  so  as  to 
give  It  validity  and  secure  the  Invention. 

Idem,  see 

22.  Courts  cannot  go  behind  the  action  of  the 
commissioner  in  extending  a  patent  and  Inquire 
Into  alleged  frauds  by  which  the  extension  was  pro- 
cured. 

Idem,  666 

23.  Profits,  in  violation  of  the  rights  of  the  com- 
plainants, are  the  ditterence  between  cost  and  yield. 

Idem.  666 

24.  In  taking  account  in  an  action  for  violation 
of  a  patent,  the  master  was  not  limited  to  the  date 
of  the  decree,  but  may  extend  the  account  down  to 
the  time  of  the  bearing  before  him. 

Jdem,  666 

n.  A  patent  surrendered  by  an  executor,  and  re- 
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Issued  to  him  In  the  same  obaraoter.  Tested  tfa« 
legal  title  In  him  exclusively. 

Idem,  see 

28.  In  an  action  for  Infringement  of  patent,  notice 
by  defendant  of  the  particular  town  or  city  in  which 
a  millstone  Is  used,  Is  sufficiently  precise. 

ITise  V.  AUi»,  7M 

27.  Where  the  extension  of  a  patent  has  expired 
before  the  bill  to  set  it  aside  was  filed,  nothing  re- 
mains which  can  be  the  subject  of  a  suit. 

V.  S.  V.  Goodyear,  7a« 

28.  A  second  claim  In  letters  patent  which  Is  an 
Indispensable  part  of  the  machine,  cannot  be  ooa- 
sldered  a  design  merely,  so  as  to  render  the  patent 
void, 

Clark  V.  BotiMleld,  66* 

29.  Where  plaintiff's  machine  for  which  a  patent 
bad  been  granted  bad  been  anticipated  In  every 
part  of  its  construction  except  the  dealgns  on  the 
roller,  which  roller  was  old,  be  was  not  entitled  to 
recover. 

Ktimpsonv.  Woodman,  see 

30.  The  engravlzur  of  the  figure  upon  a  roller,  or 
the  use  of  the  old  figured  roller,  requbed  no  inven- 
tion. 

Idem.  S6« 

81.  Simple  mechanical  skill  Is  not  patentable. 
Idem,  see 

82.  An  assignment  of  all  the  patentee's  title  and 
Interest  in  the  inventions  seoured  to  hin  by  two 
patents,  and  which  should  be  secured  to  him  for 
alterations  and  Improvement^  Is  an  assignment  of 
all  patents  relating  thereto,  whensoever  issued. 

P.  IT.  <jb.B.B.  A.  Go.  o.2HmM<.  0M 

PATHENT. 

8KB  BONDS,  4-8,  8,  la 

liXOAi.  TzNDEB  Acts,  1-6. 

PbINCIPAX.  AMD  AOBKT,  1-8, 8. 

Tendkr. 
A  payment  at  his  residence,  by  a  foreign  debtor. 
toanadmlnistratorappolntedstthedomlcU  of  the 
Intestate,  Is  good  as  against  an  ancUlarr  adminis- 
trator appointed  at  debtor's  residence. 

wakim  V.  sueu,  see 

PILOTS. 

Sex  HARrmo  I<aw,  1. 
Collision,  1. 

PUQADUrGS. 

Su  Jurisdiction,  38,  49. 
Patent  Riohtb,  11, 18. 

1.  On  demurrer  the  court  will  give  Judgment 
against  the  party  whose  pleading  was  first  defect- 
ive in  substance. 

Aurora  v.  Wetl,  4> 

2.  A  demurrer  to  a  pleading  admits  all  such  mat- 
ters of  fact  as  are  sufBoently  pleaded. 

Idem,  *% 

8.  A  statement  by  defendant  In  his  answer,  that 
he  has  no  knowledge  that  the  fact  is  as  stated  In  the 
complaint,  without  any  answer  as  to  his  belief  con- 
cerning It,  is  not  an  admission  of  the  fact. 

Piere*  v.  Brown,  134 

4.  An  evaslveandlnsufflclentanswerlsnotbelpvd 
by  the  omission  of  the  complainant  to  file  Ae  gen- 
eral replication. 

Idem,  1S4 

6.  A  bill  to  recover  a  share  of  an  estate  Is  not  mul- 
tifarious, although  It  seeks  to  open  the  settlement 
with  the  Probate  Court  as  fraudulent,  and  to  can- 
cel the  receipt  from  the  complainant  to  the  admin- 
istrator. 

Payne  v.  Hock,  X60 

8.  When  a  demurrer  Is  put  Into  the  answer,  and 
the  declaration  is  sufficient,  Judgment  will  be  tot 
defendant. 

D.  A  H.  Canal  Co.  v.  Pa.  Co.,  S49 

7.  An  averment,  that  the  plaintiffs  were  a  firm 
carrying  on  business  In  Omaha,  Is  equivalent  to  ny- 
Ing  they  had  their  domtdl  there. 

U.S.ETp.Co.v.Kovmlze,  4S7 

8.  An  averment,  that  the  defendant  is  a  foreign 
corporation  formed  under  and  created  by  the  laws 
of  the  State  of  New  Tork,  means  that  the  defend- 
ant is  a  citizen  of  the  State  of  New  Tork. 

Idem.  4«7 

9.  A  court  of  equitv  has  power  to  amend  the 

§  leadings,  after  oause  nas  been  heard  and  liefore 
ecreepassed. 

maUv.Neate,  B90 

10.  The  rule,  that  a  plea  to  the  metita  admits 
the  representative  character  of  the  platnttff  and 

74,  7fi,  76,  7;  U.  8. 
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bia  rteht  to  sue.  Is  only  applicable  where  no  other 
plea  tSan  one  of  that  kind  is  Interposed. 

Xiuman  v.  Bradley,  757 

11.  A  plea  which  puts  in  Issue  the  representative 
character  of  the  plaintiff  Is  a  grood  plea  In  bar  to  the 
action.  _,_ 

Idem,  757 

12.  Pleading  over  to  a  declaration  adjudgred  good 
without  reservation.  Is  a  wairer  of  demurrer. 

natktiuv.U.S.  8«0 

18.  An  averment  In  the  declaration  that  the  de- 
fendants made  their  promlssorv  notee,would  Imply 
that  the  Instruments  were  at  the  time  in  the  form 
and  condition  required  by  law. 

ramphtU  V.  ViJcox,  073 

U.  The  Sltnir  of  a  plea  to  the  merits  after  a  de- 
murrer was  overruled,  operates  as  a  waiver  of  the 
demurrer. 

Idem,  »73 

PRACTICE. 

Sbe  Appeal  and  Ebbob,  Praotiok  on,  Passim, 
Exceptions,  1. 2. 

1.  It  is  too  late  on  the  day  of  trial  to  move  that 
the  suit  be  dismissed  for  want  of  a  party. 

Burbatdt  v.  Btgelow,  51 

2.  Defendant  cannot  go  to  trial  before  a  jury  on 
the  facts  6f  a  case,  and  then  raise  the  question  for 
the  first  time  in  this  court  that  the  action  is  one  of 
equitable  cognizance. 

Idem,  51 

8.  The  distinction  between  law  and  equity  pre- 
vails in  the  modes  of  proceeding  in  the  Federal 
Courts  sitting  in  Louisiana. 

Ini.  Cn.  V.  Tweed,  65 

4.  The  opinion  of  the  court  below,  is  not  a  finding 
of  the  facts. 

Idem,  65 

5.  Objection  to  deposition  first  made  in  this  court, 
comes  too  late. 

The  atnrvta  V.  U.  S..  122 

0.  Where  there  In  n  division  of  opinion  between  a 
district  and  circuit  judge  as  to  allowance  of  a  writ 
of  luAeag  eorput,  a  writ  of  prohibition  against  pro- 
ceeding further  under  the  writ, withheld;  until  after 
a  decision  upon  the  division  of  opinion. 

Be  parte  Ftrpinio.  163 

T.  This  court  will  not  order  the  record  of  a  cause 
to  be  brougiit  before  it,  to  correct  an  error  therein 
after  it  has  been  sent  to  the  court  below. 

ie  More  v.  U.  S.,  201 

8.  After  having  correctly  submitted  the  case  to 
the  jury,  the  court  is  not  Dound  to  answer  a  cat- 
echism of  questions, 

IfOk  V.  SmUh,  346 

B.  Court  cannot,  on  a  motion  strike  outan  answer 
which  constitutes  a  good  defense. 

Mandelbaum  v.  The  People.  479 

10.  A  court  has  power  during  the  same  term  to  set 
aside  a  Judgment  rendered  on  confession. 

BastU  V.  V.  S.,  548 

11.  Where  a  judgment  by  confessinn  on  an  In- 
dictment was  set  aside,  the  indictment  remained, 
and  the  recognizance  to  appear  and  answer  to  it, 
was  valid. 

Idem,  548 

12.  Where  an  issue  was  not  made  by  the  plead- 
ings, it  was  too  late  for  the  defendants  to  raise  the 
point  l>efore  the  master. 

Pror.  Rubber  Cn.  v.  Ooodyear,  566 

18.  Service  upon  the  Secretary  of  the  Interior, 
will  not  support  a  judgment  against  his  successor. 
The  judgment  against  him  was  without  opportu- 
nity to  be  beard. 

Cat  V.  UeOarrdhan,  600 

U.  No  proceeding  to  compel  either  the  Commis- 
sioner of  the  General  Land  Oflice  or  the  Secretary 
of  the  Interior,  to  issue  a  patent,  can  be  sustained 
while  the  patent  is  required  to  be  Blamed  by  the 
President  and  countersigned  by  the  Recorder. 

Idem,  500 

15.  A  state  law  prescribing  rules  of  practice,  has 
no  efllaaoy  proprio  t^iffore  in  the  courts  of  theUntted 
States,  unless  adopted  In  the  proper  manner. 

Dooenporf  tj.  U.  S.,  704 

16.  A  writ  directed  to  the  mayor  and  aldermen  of 
a  city  is  properly  directed  In  a  suit  against  the 
dty. 

Idem,  704 

IT.  A  plea  or  notice,  should  apprise  the  opposite 
party  of  what  be  may  expect  to  meet  under  it. 

Wise  V.  AU1»,  784 

18.  On  an  order  of  restitution  of  this  court,  all 

distributees  must  refund  what  titey  have  received. 

Ex  parte  Mnrrit,  799 

See  Wall.  7,  8,  0,  10.  U.  8.,  Book  19. 


19.  If  a  third  person  received  any  part  of  the 
fund,  the  rights  of  the  petitioners  followed  the 
money  into  his  bands,  and  he  is  liable  for  it. 

Idem,  799 

30.  The  court  has  no  authority  to  order  the  United 
States  to  refund. 

Mem.  799 

21.  An  assignee  in  bankruptcy  may  be  substi- 
tuted for  the  bankrupt  as  appellant  in  this  court. 

Berndoti  o.  Umcard,  809 

22.  Whether  a  new  complaint  should  be  filed  on 
removal  of  cause  from  a  state  court,  is  a  question 
of  practice  for  which  error  will  He. 

In».  Co.  V.  WeMe.  810 

23.  An  exception  to  a  master's  report  will  not  be 
allowed  when,  by  long  acquiescence,  it  should  be 
treated  as  having  been  settled. 

IToOter  V.  Baa,  «14 

24.  After  an  amended  bill  was  filed  without  leave 
of  the  court  t>elow  after  the  cause  was  at  Issue  it 
was  irregular  to  hear'  the  case  without  any  order 
on  the  subject. 

The  W.A.tkO.R.  R.  Co.  v.  Wa»Mngtnn,    894 

25.  Omission  to  file  replications  to  answers,  is  an 
irregularity. 

Idem,  894 

26.  Parties  defendants  are  as  necessary  to  cross- 
bills as  to  original  bills,  and  tfaelr  Rppcaranoe  in 
both  cases  is  enforced  by  process  in  the  same  man- 
ner. 

Idem,  394 

27.  A  cross-bill  which  was  a  nullity  should  be 
stricken  from  the  files. 

idem,  894 

28.  The  court,  upon  such  a  cross-bill,  cannot  de- 
cree against  the  complainants  the  opposite  of  the 
relief  which  they  sought  by  their  bills. 

Idem,  894 

29.  A  motion,  on  the  foot  of  the  decree,  for  addi- 
tional relief,  not  within  the  scope  or  tenor  of  the 
decree,  will  be  denied. 

TexoBV.  White.  971 

PREEMPTION  LAWS. 

1.  Where  husband  of  plaintiff  entered  on  public 
land  without  right,  and  possession  continued  with- 
out right,  permission  of  the  Bogister  to  prove  up 
the  possession  and  improvements  and  to  make  the 
entry  under  the  preemption  laws,  and  issuing  of 
patent,  whs  in  violation  of  law  and  void. 

Rflew  r.  irelies.  648 

2.  The  Acts  of  Sep.  4, 1841,  May  20, 1830,  and  Jan. 
28, 1832.  relate  only  to  preemptive  rights  conferred 
upon  actual  settlers. 

Iroine  r.  Irvine,  800 

PRINCIPAL  AND  AGENT. 

Bee  War,  17. 

l.When  an  obligation  is  lodged  with  a  i>ank  for  col- 
lection, the  bank  becomes  the  agent  of  the  payee 

or  obligee  to  receive  payment.  

Wardv.SmUh,  ,^    ^     *®I 

2.  A  collecting  agent  can  receive  for  the  debt  of 
his  principal  only  legal  tender  or  money  which 
passes^atpar. 

8.  A  bank  i»  not  agent  of  payee  for  collection  of 

bonds  not  deposited  with  It,  although  payable  there. 

Idem,  ^    ^    ^»67 

4.  If  a  principal,  with  knowledge  of  the  facts, 
ratify  a  contract  with  reference  to  his  property 
made  by  another,  he  is  bound  by  the  contract. 

Drakau  b.  Oreog,  409 

5.  No  new  or  additional  consideration  is  required 
to  support  the  ratification. 

Idem,  409 

«.  Principals  adopt  and  ratify  agent's  acts  by  ac- 
cepting a  settlement  by  him  snd  bringing  an  ac- 
tion upon  n  covenant  In  a  submission  to  arbitration 
signed  by  him. 

amUh  V.  Morse,  597 

7.  An  agent  need  not  be  made  a  party  to  an  ac- 
tion on  the  submission. 

Idem,  697 

8.  The  distinction  t>etween  general  and  special 
agencies. 

Butler  V.  Maples,  8»» 

9.  Authority  to  buy  cotton  in  a  county  and  vi- 
cinity, generally,  although  guarded  by  secret  in- 
structions, was  a  general  agency. 

Idem,  8»« 

10.  An  authority  to  buy  "on  the  best  possible 
terms,  not  paying  an  average  of  more  than  thirty 
cents  per  pound,"  authorized  him  to  pay,  in  some 

,  above  thirty  cents. 

Idem,  8S3 
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11.  Where  an  agent  baa  ezoeeded  bli  authority, 
an  intention  to  ratify  will  be  presumed  from  toe 
silence  of  the  principal  who  has  received  a  letter 
informing  him  what  has  been  done. 

Field  V.  FarringUm,  983 

12.  By  leavingr  the  agent's  letter  unanswered,  the 
principal  does  not  relieve  the  agent  from  the  con- 
sequencea  of  subsequeat  negleot,  or  want  of  good 
faith. 

Idem,  983 

13.  Where  facton  liave  made  large  advances  on 
account  of  the  .consignment,  the  principal  cannot 
control  their  right  to  sell  at  sucn  a  time  as  they 
Judge  to  be  best,  but  are  liable  for  loss  from  unrea- 
sonable delay  to  sell. 

Idem,  983 

PRIirCIPAL  AITD  SURETY. 

Sbb  CbiminaIj  Law,  1, 2, 8. 

1.  Any  change  In  the  contract,  made  by  the  princi- 
pal without  assent,  discharges  sureties,  though  It  be 
of  advantage  to  the  sureties;  so  held  of  criminal 
recognizance. 

Rettev.U.S.,  Ml 

2.  Sureties  in  a  bond  are  bound  to  the  full  extent 
to  which  their  principal  Is  bound,  and  cannot  col- 
laterally attack  a  decree  against  the  prinolpaj. 

StovaU  V.  Banks,  1036 

PROCESS. 

8SX  JUBISDIOTION. 

PRIZE. 

1.  A  capture  of  a  steamer  and  her  cargo  of  cot- 
ton within  the  State  of  North  Carolina,  on  the  Ro- 
anoke River,  and  about  one  hundred  thirty  miles 
above  its  mouth,  made  by  a  naval  force  detached 
from  two  steamers,  is  an  inland  capture,  though 
made  upon  a  river  which  empties  Into  the  sea. 

77i€  Cottcn  Plant  v.  XJ.  S.  983 

2.  Property  thus  captured  cannot  be  regarded  as 
maritime  prize,  and  subject  to  condemnation  as 
such.  ' 

Idem,  983 

PURCHASE. 

8SE  SAIiES,  1,  2. 

1.  It  is  necessary  that  a  purchaser  of  land  should 
have  actual  notice  of  a  previous  deed  or  of  some 
faot  which  would  satisfy  a  prudent  man  that  there 
has  been  a  transfer  of  the  land  to  constitute  him  a 
purchaser  in  bad  faith. 

MW*v.  Smith,  X  346 

2.  If  either  the  purchaser  or  bis  grantor  was  a 
purchaser  in  good  faith,  then  the  purchaser  Is  pro- 
tected as  against  the  previous  deed. 

Idem,  346 

QTTESTIONS  OF  LAW  AND  FACT. 

.   8eb  ISrANTS,  I. 

1.  Whether  one  patented  compound  is  the  same 
as  another,  is  a  question  of  fact  for  the  jury. 

TyUr  V.  Boston,  98 

2.  Where  the  evidence  tended  to  show  ratiflca- 
tlon  by  principal  of  agent's  acts,  the  question  of 
ratification  Is  one  for  the  Jury. 

Drakelvi).  QrtoQ,  409 

8.  Where  the  record  of  a  foreign  court  is  denied 
the  issue  is  to  be  tried  by  a  jury. 

Basset  V.  XT.  S.,  548 

4.  Where  there  Is  some  evidence  on  a  question  of 
fact.  It  is  error  for  the  court  to  take  the  question 
from  the  jury. 

Hickman  v.  B*.tt»,  5S1 

6.  Where  there  is  any  discrepency  in  the  testi- 
mony, the  court  must  submit  the  matter  to  which 
it  relates  to  the  jury. 

Barney  V.  Schneider,  648 

6.  Priority  of  Invention  Is  a  question  of  fact  for 
the  jury,  not  a  question  of  law  for  the  court. 

Bischoi  V.  Wethered,  889 

T.  What  Is  reasonable  time,  where  the  facts  are 
clear,  is  always  a  question  exclusively  for  the 
court. 

Vnggini  v.  BurMiom,  884 

8.  Where  the  proofs  are  conflicting,  the  question 
is  a  mixed  one  of  law  and  fact. 

rdem,  884 

9.  Whether  a  long  delay  by  factors  in  making 
sale  of  goods  consigned  to  them,  was  in  the  exer- 
cise of  a  sound  discretion,  good  faith,  and  reason- 
able diligence,  was  a  question  for  the  jury. 

Fida  V.  Faningtim,  998 
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RAILROADS. 

Sez  Corporatiokb,  2,  5. 

TAXK8,  33. 

1.  Railway  companies  may  guamntee  the  My- 
ment  of  such  bonds  as  they  have  lawfully  received 
from  cities  and  counties. 

RaUroai  Co.  v.  Howard,  117 

2.  The  reservations  annexed  to  the  Act  of  May 
15, 1858,  granting  lands  to  the  State  of  Iowa,  In  aid 
of  railroads,  embraced  lands  granted  by  the  Act  of 
Sept.  28, 1850,  known  as  the  swamp  land  grant. 

B.  B.  Co.  V.  Fremiml  Countv,  AOS 

B.  B.  Co  V.  Mttt»  Cuuntu.  B0S 

8.  Until  the  line  of  the  raOroad  was  fixed,  the  ti- 
tle to  any  particular  section  on  the  line  did  not 
vest  in  the  company  under  the  grant,  but  wa«  sub- 
ject to  the  confirming  Act  of  IWT. 

idem,  58S 

4.  The  grants  of  lands  In  aid  of  ndlroads  left  the 
precise  lands  granted  to  be  determined  by  the  lo- 
cation of  the  roads. 

HannVbai  B.B.Co.  v.  SmitK,  699 

5.  Under  the  Act  of  June  lOth,  1882;  granting 
lands  to  Missouri  for  railroad  purposes,  swamp  and 
overflowed  land,  as  described  in  the  Act  of  Sep. 
20, 1850,  was  reserved. 

Idem.  S99 

6.  Verbal  testimony  that  tracts  are  swamp  and 
overflowed  Is  competent  to  show  that  fact  and  ex- 
clude them  from  the  grant  for  railroads. 

Idem,  B99 

T.  A  city  cannot  grant  the  right  to  construct  a 
tall  way  in  one  of  its  streets,  for  private  gain. 

People's  R.  B.  v.  Uemphit  B.  B.  Co^  S44 

8.  Where  a  charter  of  a  railroad  company  was 
on  the  condition  that  it  should  secure  the  consent 
of  the  dty  before  It  could  exercise  Its  franohtob 
the  road  can  not  be  built  without  such  consent, 
rdem,  844 

B.  Where  such  consent  was  never  obtained,  a 
charter  to  a  now  company'glving  authority  to  con- 
struct such  railway,  is  not  a  law  impairing  the  obli- 
gation of  a  contracL 

Idem,  »** 

RECEIVER. 

The  court  may  appoint  a  reoeiver  of  lands  held 
In  trust  and  their  proceeds,  and  decree  ^e  ezeoa- 
tion  of  a  contract  by  him. 

Seymour  v.  Frier,  >•• 

RECOGNIZANCE. 

Sks  CiuMiRAii  Law,  1-4. 

REOISTRT  LAWS. 

1.  The  object  of  all  registry  laws  Is  to  Impart  In- 
formation to  parties  dealing  with  property  reelect- 
ing its  transfers  and  incumbrances,  and  th  us  to  pro- 
tect them  from  prior  secret  conveyances  and  lidu. 

Pattermn  v.  De  La  Bonde,  418 

2.  Actual  knowledge  by  a  purchaser  of  an  exist- 
ing mort«rage  oratltTe,  is  equivalent  to  a  notice  i«- 
sultlng  from  a  registry. 

Idem,  4IS 

3.  Where  a  grantee  in  a  deed  assumes  to  pay  a 
mortgage,  be  cannot  avoid  payment  on  the  gronnd 
that' the  mortgage  had  lost  its  priority  ttecaase  the 
registry  laws  are  not  complied  with. 

Idem,  4U 

RIPARIAN  RIGHTS. 

1.  The  title  to  lands  bordering  on  navigable 
streams  stops  at  the  stream,  and  all  su<Ui  streams 
remain  public  highways. 

Railroad  Co.  v.  Scfturmeier,  74 

2.  Such  riparian  proprietors  have  the  right  to  oon- 
struct  suitable  landings  and  wharves,  for  the  cod- 
venlence  of  commerce  and  navigation. 

Idem,  74 

8.  Calls  for  a  river,  in  conveyances,  do  not  givt 
or  create  riparian  rights. 

St.  Louit  Public  Schoolt  v.  BUHey,  SfiO 

4.  The  eastern  boundary  of  the  City  of  St.  Louis 
extended  to  the  middle  of  the  channel  of  the  MIs- 
slsslppl  River. 

Idem,  SM 

5.  Where  a  street  or  passageway  was  pemanent- 
ly  established,  for  public  use,  between  the  tlv«r 
and  a  block  of  land,  when  the  town  was  laid  out 
the  owners  of  that  block  were  not  riparian  ptutwie 
tors  of  the  land  between  it  and  the  river. 

Idem,  M* 

74,  7«,  78.  77  U.S. 
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6.  A  riparian  proprietor  whose  land  la  bounded  br 
a  navigable  river  has  the  right  of  access  to  the  nav- 
igable part  of  the  river,  and  the  right  to  make  a 
landing,  nrbarf  or  pier  for  his  own  use,  or  for  the 
use  of  the  public. 

Tatav.  Mttwiiikee,  084 

T.  This  riparian  right  Is  property,  of  which  the 

owner  can  be  deprived  only  if  necessary  that  It  be 

taVen  for  the  public  good  upon  due  compensation. 

Idem,  984 

8.  A  city  cannot,  by  creating  a  merely  artifldal 
and  imaginary  dock  line,  deprive  riparian  owners 
of  the  right  to  avail  themselves  of  the  advantage  of 
the  navigable  channel  by  building  wharves  and 
docks  tolt. 

Idem,  »84 

SALES. 

Sue  PUROHABSR,  1,  2. 

1.  In  sales  of  personal  property.  In  the  absence 
of  express  warranty,where  the  buyer  has  opportu- 
nity to  Inspect  the  commodity,  and  the  seller  Is 
guilty  of  no  fraud,  the  maxim  of  caveat  emptor  ap- 
plies. 

Barnard  v.  KeUom,  987 

2.  This  rule  does  not  apply  In  the  case  of  a  sale  by 
sample. 

Idem,  987 

SALVAGE. 

1.  A  corporation  can  maintain  a  salvage  suit. 

The  Camanetie  v.  Wreeking  Co.,  897 

2.  Owners  of  ships  may  claim  salvage  compensa- 
tion when  such  services  are  rendered  by  their  ves- 
sels. 

Idem,  397 

3.  The  owners  of  the  ship  are  allowed  one  third 
of  the  amount  awarded  as  salvage  compensation 
and  sometimes  much  more  In  a  case  of  peculiar 
danger. 

Idem,  897 

1.  Salvage  suits  may  be  instituted  Id  the  name  of 
the  ship  or  of  the  owners. 

Idem,  897 

b.  An  agreement  for  a  fixed  sum  Is  no  defense  to 
a  claim  for  salvage  unless  It  Is  set  up  in  the  answer 
with  an  averment  of  tender  or  payment. 

Idem,  897 

A.  Nothing  short  of  a  contract  to  pay  a  given  sum 
at  all  events,  whether  successful  or  unsuccessful  In 
the  enterprise,  will  operate  as  a  bar  to  a  meritori- 
ous claim  for  salvage. 

Idem,  897 

I.  Court  will  not  reverse  decrees  as  to  the  amount 
of  salvage  unless  upon  some  dear  mistake  or  gross 
over  allowance  of  the  court  below. 

Idem,  397 

8.  Salvage  suits  may  be  promoted  In  the  name  of 
the  master,  or  of  the  owners  and  master,  or  by 
part  of  the  salvors. 

The  Blaekvoall  v.  S.  W.  A  T.  Co.,  870 

9.  The  owners  of  a  tug,  which  assisted  In  extin- 
guishing a  fire  on  a  ship,  and  all  who  contributed  to 
saving  the  property  are  entitled  to  salvage. 

Idem,  870 

10.  Corporations,  as  the  owners  of  vessels,  whether 
sail  vessels  or  steamers,  may  promote  a  salvage 
suit. 

Idem,  870 

II.  Where  the  libelants  were  not  the  sole  salvors, 
and  the  sum  decreed  Is  for  the  whole  service,  this 
decree  will  be  reversed  on  that  ground. 

Idem,  870 

12.  Personal  property  of  the  United  States  on 
board  the  vessel  Is  subject  to  a  lien  for  salvage  serv- 
ices rendered  In  saving  the  property. 

V.  8.  V.  Dmiylam,  876 

18.  Such  a  lien  cannot  be  enforced  by  a  suit 
against  the  United  States. 

Idem,  875 

14.  Such  Hen  for  salvage  can  be  enforced  In  a  pro- 
ceeding which  does  not  need  a  process  against  the 
United  States  nor  requira  that  the  property  shall  be 
taken  out  of  Its  possession. 

Idem,  875 

IB.  A  possession  of  the  United  States  which  pro- 
tects the  goods  from  the  process  of  the  court  must 
be  an  actual  possession. 

Idem.  875 

16.  Where  goods  were  delivered  to  the  master  of 
the  vessal  to  be  delivered  to  an  agent  of  the  United 
States,  the  possession  of  the  master  is  not  the  pos- 
session of  the  United  States. 

Idem,  875 

See  Wau..  7,  8,  0, 10. 


SECESSION. 

Texas,  by  Its  secession  from  the  Union  did  not 
cease  to  be  a  State,  nor  her  cttlzens  to  be  citizens  of 
the  Union. 

Tmatv.  White,  S97 

SECRETARY  OF  WAR. 

1.  The  Secretary  of  war.  If  he  becomes  satisfied 
that  contracts  are  being  fraudulently  executed 
within  a  military  district.  In  disregard  of  the  rights 
(if  the  Oovernment,may  issue  an  order  to  suspend 
their  payment. 

united  State*  v.  Adama,  249 

2.  He  may  appoint  a  Board  of  Commissioners  to 
speedily  bear  and  decide  upon  the  claims. 

Icfem,  949 

8.  The  Secretary  of  War,  through  the  Commls- 
sary-Qenerol,  may  authorize  a  contract  f  or  su  ppUes 
to  be  made  with  a  resort  to  advertisement  for  pro- 
posals. 

United  States  V.  Speed,  440 

SPAmSH  CLAIMS. 

Bob  Treaties,  i-6. 
SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  renewal  of  a  cou  tract  « 
cannot  lie  compelled  without  a  demand  and  refusal; 
nor  where  the  contractor  has  an  option  to  renew.or 
pay  a  specific  sum  of  money. 

Smith  V.  Waeh.  Oat  Jjight  Co.,  187 

2.  Specific  execution  of  a  contract  Is  not  a  matter 
of  right,  but  rests  In  the  discretion  of  the  court. 

wmard  V.  Tayloe,  501 

3.  Such  discretion  is  not  an  arbitrary  or  capricious 
one,  but  controlled  by  the  settled  principles  of 
equity. 

Idem,  501  ■ 

4.  A  party  may  apply  for  aspeolflo  performance, 
and  submit  the  amount  to  be  paid  by  him  to  the 
Judgment  of  the  court. 

Idem,  501 

5.  Mere  Increase  In  value  of  land  since  the  con- 
tract of  sale  Is  no  objection  to  specific  performance. 

Idem.  501 

e.  Speolno  performance  of  a  parol  agreement  to 

give  an  Intended  daughter-in-law  a  lot  of  land  If  she 

will  erect  a  dwelllng-bouso  on  It,  which  has  been 

done,  will  be  decreed. 

NeaU  V.  Nedte,  500 

T.  A  decree  for  a  spedflo  performance  will  not  be 
made  In  favor  of  a  {larty  who  has  himself  been  In 
default. 

liutland  MarUt  Co.  v.  Bipley,  855 

8.  A  personal  contract  to  deliver  marble  will  not 
be  enforced  by  decree  of  spedflc  performance. 

Idem,  055 

9.  When  a  contract  Is  Incapable  of  being  enforced 
against  one  party  that  party  Is  equally  Incapable  of 
enfordng  It  specifically  against  the  other. 

Idem,  055 

10.  Specific  performance  will  not  be  decreed  where 
the  party  who  asks  for  It  has  an  adequate  remedy 
provided  by  the  reservation  in  his  deed,  and  by  the 
contract  Itself, 

Idem  055 

STAMP  ACT. 

A  fraudulent  omission  to  stamp  a  promissory 
note  cannot  be  taken  advantage  of  on  demurrer. 
CampbeU  v.  WUcoz,  078 

STATES. 

Ske  Secession. 

STATE  LAWS  AND  DECISIONS. 

See  Bondb,  1, 2. 18. 

CON8TI1UTIONAL  LAW,  3-7,  10,  14. 

Taxes,  e,  T. 

1.  No  State  statute  limitation  of  suability  can  de- 
feat a  Jurisdiction  given  by  the  Constitution. 

Mercer  Co.  v.  Vowles,  86 

2.  Attachment  proceedings  in  Illinois  have  the 
same  eflfect  on  property  there  situate.  In  an  action 
In  a  Court  of  New  York,  as  they  bad  In  lUtnols. 

Oreenv.  Van  Buskirk,  100 

3.  The  title  acquired  under  the  attachment  laws 
of  a  State,  and  which  Is  valid  there,  is  to  be  held 
valid  In  every  other  State. 

Idem,  100 

4.  The  dominion  of  a  State  over  pergonal  property 
situate  there  and  over  its  transfer,  Is  complete. 

Idem.  100 

/     i«M  , 
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5.  If  a  state,  by  apublloActof  ItsLetrislature.lm- 
poaeB  reatrlctioDS  upon  the  alienation  of  its  prop- 
erty, every  penon  who  taJies  a  transfer  ot  such 
property  must  he  beld  affected  by  notice  of  tbem. 

Texas V.  White,  887 

6.  An  Act  of  an  ineurerent  State  Legislature  in- 
tended to  aid  robelUon,  can  be  given  no  effect  by 
this  court. 

idem,  »a^ 

7.  Construction  of  a  state  constitution  by  state 
courts  is  condusivo  upon  this  court. 

Itandall  v.  Biiyham,  S8S 

8.  Where  the  settled  decisions  of  a  State  In  rela- 
tion to  a  stMte  statute,  local  In  its  character,  have 
become  rules  of  property,  this  court  will  follow 
such  adjudications. 

U.  S.  V.  lituicaUne,  490 

9.  A  State  can  pass  laws  to  subject  the  lands  of  a 
corporation,  whose  charter  had  expired,  to  debts 
owinv  to  her  citizens. 

MDOwm  V.  Scales,  S45 

10.  Slate  decision  as  le  amendment  of  ezeoutiun 
under  Its  laws  controls  this  court. 

idem,  ^  545 

11.  The  ruling  of  state  court  that  a  state  law  does 
not  violate  the  state  oonstitutlon,  is  conclusive  upon 
this  court. 

Out  t!.  Minn,  B7S 

#  12.  A  state  law  changing  the  place  of  trial  to  an- 
other county  In  the  same  district,  or  to  a  different 
district  from  tbac  in  which  offense  was  commuted, 
or  the  Indictment  found,  is  not  an  ex  poit  facto  law, 
though  passed  subsequent  to  the  offense  or  the  in- 
dictment. 

Jhlem,  S73 

18.  The  courts  of  the  United  States  take  a  judicial 
notice  of  the  laws  and  Judicial  decisions  of  the  sev- 
eral States. 

Cheever  v.  Wttaon,  604 

14.  The  Constitution  and  laws  of  the  United  States 
give  an  Indiana  decree  the  same  effect  elsewhere 
which  It  has  In  Indiana. 

Idem,  604 

15.  The  finding  of  the  residence  of  the  plaintiff,  by 
the  decree,  issulBcient  until  overcome  by  adverse 
testimony. 

Idem,  604 

18.  The  Legislature  poaseases  the  power  to  deter- 
mine by  law  the  maimer  in  which  the  estatesof  In- 
fants shall  be  preserved,  and  to  say*what  kind  of 
security  shall  be  given  by  those  who  are  intrusted 
with  their  management. 

Lobratv)  v.  Nellioan,  604 

IT.  It  has  the  power  of  altering  the  law  on  the 

subject,  whenever  in  Its  judgment  the  Interest  of 

the  minors  or  the  public  gtHjd  requires  that  itshould 

be  done. 

Mem,  604 

18.  There  is  no  right  of  complaint.  If  the  Legisla- 
ture, In  varying  the  nature  and  extent  of  the  secu- 
rity, takes  care  that  the  property  is  preserved. 

Idem,  604 

STATUTE  OF  FRAUDS. 

1.  A  written  contract  within  the  Statute  of  Frauds 
cannot  be  varied  by  subsequent  agreement  of  the 
parties,  unless  It  Is  In  writing. 

Swain  V.  Seamen»,  SB4 

2.  Performance  of  an  agreement,  void  by  the  Stat- 
ute of  Frauds,  and  acceptance  of  such  performance 
is  an  answer  to  the  statute. 

idem,  054 

STATUTES. 

Sbb  Insuramcb,  6. 

1.  There  is  no  repugnancy  between  the  two  Acts 
of  Feb.  28,  1839,  In  regard  to  the  transfer  of  causes 
to  another  circuit,  and  of  March  8, 1868,  as  to  a  cir- 
cuit being  held  by  a  judge  of  another  ciroult. 

iM  Co.  V.  U.  S.,  168 

2.  Courts  do  not  favor  repeals  by  Implication,  and 
never  sanction  them  If  the  two  Acts  can  stand  to- 
gether. 

l>Xrman  e.  NicluA,  870 

SURETY. 

SSB  PRIMCIPAI.  iLHD  SUBlEtr,  1,  2. 

TAXES. 

See  Bonds,  t  . 

CONBIITUTIONAL  LAWS,  4,  8-10,  18. 

CONIHACTS,  ig-S!2,  27-29. 
Mandamus,  1-3. 
1.  United  States  bond  and  certificates  of  Indebted- 
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nef>s,  also  its  notes  Issued  under  the  Acts  of  UtBand 
1883,  are  exempt  from  state  taxation. 

People  V.  Hoffman,  67 

PeopU  V.  Supm-viaon,  60 

2.  Pennsylvania  law  taxing  money  owin*- by  solv- 
ent debtors  by  bond  or  otherwise,  is  not  operative 
upon  coupons  of  bonds  upon  a  railroad  company 
lying  partly  without  the  State. 

R.  B.  Co.  0.  Jaeluon,  M 

8.  By  the  Act  of  June  80, 1864,  it  was  not  the  intent 
of  Congress  to  impose  an  Inoome  tax  on  noo-resi- 
dent  aliens. 

Idem.  M 

4.  The  9th  section  of  the  Internal  Bevenue  Act 
of  J  uly  18, 1868,  requires  that  the  difference  betweea 
coined  money  and  legal  tender  currency  shall  be 
added  to  the  return  of  a  person's  income  when  made 
in  coined  money,  and  that  be  shall  pay  the  tax  or 
duty  upon  the  amount  thus  increased. 

Paelflc  ins.  Co.  v.  Soule,  OS 

6.  Such  tax  is  not  a  direct  taz.but  a  duty  or  excise. 

idem,  OS 

8.  Where  the  courts  of  a  State  have  held  that  the 

statutes  of  the  State  required  the  collection  ot  taxes 

In  gold  and  silver  coin,  this  oourt  is  bound  by  snch 

decision, 

X,ane  Oounty  v.  Oregon,  101 

T.  Thexslause  in  the  Act  of  Feb.  26,I86S,  making 
United  States  notes  a  legal  tender  for  debts  has  no 
reference  to  taxes  Imposed  by  state  authority. 

Idem,  lOt 

8.  A  Marshal  may  be  appointed  as  a  commissioner 
to  levy  a  tax  in  satisfaction  of  a  j  udgment  upon  the 
taxable  property  of  a  county. 

Lei  Co.  V.  V.  S.,  l«e 

9.  A  mandamus  may  be  issued  to  compel  a  town 
clerk  to  levy  a  tax  to  pay  a  judgment  against  the 
town,  where  there  is  a  statute  autboriang  him  to 
levy  such  tax. 

a.  S.  V.  Oatet,  ao( 

10.  A  bill  in  equity  will  lie  to  compel  a  dty  and 
town  to  levy  a  tax  to  pay  a  judgment  which  they  are 
bound  to  pay  In  proportion  to  their  taxable  prop- 
erty. 

Morgan  o.  Beloit,  WW 

11.  Sales  by  the  importer  are  exempt  from  stat^ 
taxation. 

irarin«v.Jfob<ie,  »4X 

12.  Merohuidise  in  the  original  packages,  when 
onoe  sold  by  the  importer,  is  taxable  as  other  prop- 
erty.      Idem,  *•• 

18.  Direct  taxes  are  taxes  on  land  and  appurto- 
nanoes,  and  taxes  on  polls,  or  capitation  taxes. 

Veazie  Bank  v.  fWino,  48S 

14.  The  power  to  tax  without  apportionment  ex- 
tends to  all  other  objects,  taxes  on  which  must  be 
laid  and  collected  by  the  rule  of  uniformity. 

Idem.  4Sa 

15.  A  tax  on  bank  circulation  is  not  a  diraet  tax, 
nor  a  tax  on  the  franchise  of  a  bank. 

Idem.  4«« 

16.  If  a  particular  tax  bears  heavily  upon  a  ooi^ 
poration,  or  a  class  of  oorporatlons,  it  cannot,  for 
that  reason  only,  be  pronounced  uncoostitutionai 

Idem,  «•« 

17.  The  Act  of  Congress  of  July  18, 1866,  impoaing 
a  tax  on  the  circulauon  of  state  banks,  is  oonstitu- 
tlonal. 

Idem,  4SS 

18.  Judgment  of  the  court  below  dlsmlsalny  a  bill 
atllrmed  by  equal  division  In  a  case  wbera  the  to  wn 
officers  had  resigned  to  avoid  levying  a  tax  to  pay 
a  judgment  on  town  bonds,  and  the  action  was 
brought  against  leading  citizens  of  the  town,  to  re- 
cover the  amount  of  the  judgment. 

Moraanv.BOolt,  5AS 

19.  Land  of  the  United  States  is  not  subject  to 
state  taxation. 

MeOoon  v.  SeaUt,  .  »45 

20.  The  Commlssionen,  under  AotofJaiie7.UK 
could  not  sell  for  taxes,  after  tender  of  amount  due. 

Bennett  v.  Hunter,  87S 

21.  The  first  clause  of  4th  section  did  not  prbprfo 
ci0or^  work  a  transfer  to  the  United  States  of  the 
land  declared  to  be  forfeited. 

Idem,  67* 

22.  Theassessment  of  the  tax  created  a  Ueofui  the 
land,  which  might  be  disoiiarged  by  payment. 

Idem,  071 

2Ei.  The  title  was  forfeited  by  non-payment  of  the 

tax  and,  upon  pnbllo  sale,  became  vested  in  the  V. 

S.  or  in  any  other  purchaser. 

.    Idem,  •»« 

24.  The  right  to  pay  the  tax  was  not  limited  (o 

sixty  days  after  the  fixing  of  its  amouat. 

idem,  670 

74,  7S,  7«,  77  V.  8. 
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26.  BUrht  to  make  this  payment  belonged  to  the 
owaer  or  his  a«eat,  uutU  the  sale. 

Idem,  ST!) 

28.  A  sale  after  payment  of  tax,  did  not  vest  the 
title  In  the  purchaser. 

/dsro,  »1» 

in.  Capital  of  a  bank  invested  in  government  se- 
ciuitles  oannot  be  taxed. 

Ftrat  Nal.  Bank  v.  Keniueky,  701 

28.  The  shareholders  may  be  taxed  by  the  States 
on  their  shares  although  aJl  the  capital  of  bank  bu 
Invested  Id  federal  securities. 
-—  -Tdem,  70l 

2R.  The  revenue  law  of  Kentucky,  imposing  a  tax 
on  bank-stock,  Is  a  tax  on  the  shares  of  the  stock- 
holders. 

Idem,  701 

80.  Oondltions  imposed  on  power  of  States  to  tax 
iNUilu  refer  to  banks  of  ctroulatloDj 

Uonberaer  V.  Bouse,  7S1 

81.  National  banks  may  be  required  to  pay  tax 
assessed  on  shares  Instead  of  Individual  sharehoid- 
eia. 

idem,  TSl 

82.  Oongresa,  by  the  second  limitation  in  the  pro- 
viso to  tie  4lBt  section  of  the  National  Banking  Act, 
requires  each  State- tn  tax  shares  in  national  banks 
like  shares  of  banks  of  issue  of  its  own  creation. 

Idem,  781 

33.  A  railroad  constructed  by  IT.  S.  for  its  use  is 
not  exempt  from  taxutlon  under  state  authority  lu 
the  absence  of  legislation  by  Congress  to  that  ef- 
fect. 

Thomson  v.  Union  PatflJIe  Ratiroad,  70S 

84.  A  state  corporation  oannot  hold  its  property 
exempt  from  state  taxation. 

Idem,  798 

35.  Supervisors  of  a  county  cannot  be  excused  fur 
oegleotuig  to  execute  a  mandamus  from  the  Cir- 
cuit Court  of  U.  8.  to  levy  a  tax  to  pay  a  judgment 
because  enjoined  by  a  state  court. 

Puv>aMelt  Co.  v.  U.  S.,  813 

88.  The  rule  by  which  the  increased  value  of 
ready-made  clothing  is  to  be  ascertained  for  the 
purpose  of  taxatlou,  under  the  Act  of  June3U, 
OM,  is  by  comparison  between  the  market  value  ot 
the  materials  with  the  market  value  of  the  manu- 
factured goods. 

Buulan  V.  U.  8.,  880 

37.  The  Increased  value  means  the  value  aug- 
mented since  the  original  payment  of  the  duties. 

idem,  8Se 

38.  Speolal  license  tax  Imposed  by  a  city  for  the 
privilege  of  selllDg  beer,  is  not  obnoxious  to  the 
Uonstltutiou. 

Dowtiham  v.  Aiexamiria,  OSO 

89.  The  Illinois  Act  of  Keb.  81,1881,doe8  not  dispense 
with  the  necessity  of  producing  the  Judgment  and 
precept  as  the  foundation  ot  a  sale  for  taxes,  and 
of  the  validity  ot  the  deed. 

I/tttto  o.  tferndun,  878 

M.  Courts  should  give  to  statutes  authorising  re- 
demption from  tax  sales  a  construction  favorable 
to  owners. 

Corbttt  V.  Nutt,  076 

41.  Under  the  Act  of  March  8, 1888,  the  validity  of 
the  redemption  from  taxes  does  not  depend  upon 
repayment  to  the  purchaser. 

Idem,  078 

TENDER. 

Bank-notes  not  ourrent  at  their  par  value  nor 
redeemable  on  presentation  are  not  a  good  tender 
as  payment. 

f^ard  V.  SmUJ\,  )>07 

TIME. 

L  The  time  during  which  the  war  lasted  Is  not  to 
be  counted  in  reckoning  the  time  allowed  for  an 
appeal  from  an  Alabama  court. 

Freeborn  v.  The  Proteetor,  »l» 

2.  The  Act  of  March  2,  IWR.  Is  not  repugnant  to 
this  rule. 

idem,  81» 

TREATIES. 

1.  As  respects  rights  of  government  under  a 
treaty,  it  is  binding  from  date  of  signature. 

Jectter  v.  Magee,  571 

S.  So  far  asitalleota  individual  righto.  It  Is  not 
coiusluded  until  exoliange  of  mtltlcaiions. 

idem,  B71 

8.  Making  ratiScation  of  the  treaty  relate  back 
to  signing,  thereby  devesting  a  title  already  vested, 
notaanouoned. 

idem,  887 

See  WAhL.  7, »,  9, 16. 


4.  An  assurance  that  a  claim  should  be  paid  could 
not  be  given  by  any  minister  of  the  United  States, 
except  upon  the  condition  that  it  should  become  a 
treaty  stipulation. 

Ifeode  t>.  V.  S.,  687 

5.  An  award  made  by  the  Spanish  Government 
long  after  the  treaty  was  signed,  was  not  included 
in  its  provisions  for  settlement. 

Zdem,  687 

8.  Decision  of  the  Commissioners  sppointed  by 
the  United  States  to  adjudicate  Spanish  claims  dis- 
missing a  claim,  is  llnal. 

Idem,  687 

TRIAL. 

Sbb  Constitution  al  Law,  20.  >. 

TRIAL  BT  JURY. 

1.  This  court  has  no  right  to  order  a  new  trial  be- 
cause the  Jury  has  erred  in  their  verdict  on  the 
facts. 

Mmav.SmUh,  846 

2.  The  enabling  Act  of  1845  gives  to  either  party 
the  right  of  trial  by  Jury. 

The  Sa0ie  «.  The  Frater,  365 

TRUSTEE. 

Seb  Fraud,  1. 

A  trustee  should  be  sllowed  no  compensation, 
when  he  literally  did  nothing  towards  executing 
his  trust,  but  was  guilty  of  the  grossest  abuses  con- 
oeming  it. 

Wallcm-  V.  Weaker,  814 

TRUSTS. 

See  Kginrr,  2-8. 

EVIDBNOK,  8. 

Husband  and  Wn^  1-5. 

Makiuaoe  Settlement,  8. 

1.  Where  the  trustee  is  unable  longer  to  admin- 
ister the  trust,  the  cluinceUor  will  substitute  an- 
other trustee. 

Gtrard  v.  PhttadeMtUt,  58 

2.  In  Wisconsin,  passive  trusts  are  abolished  and 
the  deed  or  instrument  creating  such  a  trust  takes 
effect  as  a  cunveyanoe  ot  the  legal  title  directly  to 
the  cestui  que  trusts  The  trustee  acquires  no  estate 
or  interest. 

JlfcOoon  o.  Scales,  546 

3.  Land  held  under  a  passive  trust  is  liable  to  Ju- 
dicial sale  for  the  debts  of  the  cestui  uue  truet. 

idem,  545 

USAGE. 

1.  The  use  of  bills  of  exchange  by  the  officers  of 
government  in  oases  authorized  by  law,  cannot  es- 
tablish a  usage  in  oases  not  so  authorized, 

i^ree  v.  U.  S.,  160 

2.  Usage  is  not  a  sufficient  authority  for  the  ac- 
ceptance of  drafts  by  the  Secretary  of  War. 

Idem,  160 

3.  Where  the  oommon  law  does  not.  on  the  ad- 
mitted facts,  imply  a  warranty  of  the  good  quality 
of  wool,  no  custom  In  the  sale  of  this  article  can  be 
admitted  to  Imply  one. 

Barnard  v.  Keilogg,  087 

4.  Such  contract  cannot  be  altered  by  proof  of 
usage. 

atagg  v.  Ine.  Co.,  1 038 

iiamard  v.  KiUogg,  087 

WAR. 

Seb  CoNnscATiON  Aois,  1-14. 

CONTBACT8,  9,  IS,  17, 18. 
Intbrist,  2, 8. 

State  Laws  and  DactnoNB,  8. 
Timb,1,  2. 

1.  Purohsiseof  ashlpof  warfromanenemy  In  a 
neutral  port  is  Invalid.  Although  the  vessel  had 
been  dismantled,  such  vessel  may  afterwards  be 
captured  as  prize  of  war. 

The  Oeurgia  o.  U.  8.,  1»» 

2.  Contract  made  by  British  Consul  at  NewOrleans 
during  the  late  elvll  war,  to  cause  oottoQ  to  be 
"  protected  "  and  transported  from  places  within 
the  Insurgent  lines  to  Mew  Orleans,  is  void. 

ilattv.CcppeU,  844 

8.  Coiuular  certificates,  that  the  cotton  which 
they  respectively  covered  was  the  property  of  a 
British  subject,  were  nullities. 

idem,  844 

4.  Consent  of  the  defendant  to  waive  the  objeo- 

tion  Is  tainted  witb  the  vice  of  the  original  contract 

and  void  for  the  same  reasons. 


idem. 
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Gkmkhai.  Imukx. 


6.  The  order  ot  Sep.  1,  IMt,  to  Oeneral  Butler  to 
nUae,  arm  and  equip  six  thouamd  men,  only  re- 
quired him  to  brlnR  the  oosta  thereof  within  that 
of  like  troops  ralaed  for  the  service. 

Gorrtsont).  tr.  S.,  877 

6.  Unlicensed  business  Interooarse  with  an  en- 
emy during  a  time  of  war  is  not  permitted. 

McKeev.V.S^  8*9 

7.  A  purchase  of  cotton  (made  by  a  citizen  of  New 
Orleans)  of  the  agent  of  the  Treasury  Department 
of  the  Confederate  States  within  the  Confederate 
lines,  was  Illegal. 

Idem,  32D 

8.  Such  purchase  Is  not  protected  by  a  permission 
given  by  the  commanding  oSlcer  of  thu  Oult  De- 
partment to  pass  Ibrouirh  the  V.  8.  lines  into  Upper 
Louisiana  and  bring  away  any  property  that  he 
might  purchase  there. 

iSein,  820 

9.  Nor  would  a  treasury  license  to  trade  generally 
within  the  insurgent  territory  authorize  a  purchase 
from  an  Important  official  of  the  Confederate  States. 

Idem,  3*9 

10.  Such  property  was  liable  to  seizure  at  the  place 
of  purchase  and  to  condemnation. 

Idem,  Sje9 

11.  Rights  and  obligations  of  a  belligerent  were 
oonoeded  to  the  Con  f  odenite  Qo  vemment  very  soon 
after  the  war  began. 

ThortngUm  v.  Smith,  361 

12.  A  contract  with  a  treasury  agent  to  deliver  to 
him  cotton  from  within  the  lines  of  the  Confederate 
forces,  and  the  license  for  the  enterprise  given  by 
the  military  commander,  were  illegal. 

17. 8.  V.  Lane,  445 

13.  The  vessel  and  cargo  were  properly  seized  for 
being  engaged  In  Illegal  trading  with  the  army. 

idem,  445 

U.  The  aoth  day  of  August,  188S,  la  the  time  when 
the  rebellion  was  suppressed,  as  respects  the  rlirhts 
Intended  to  be  secured  by  the  Captured  and  Aban- 
doned Property  Act. 

XT.  S.  V.  Andenon,  615 

16.  Business  Intercourse  between  the  citizens  of 
States  at  war  is  unlawful,  without  express  decla- 
ration of  the  sovereign. 

U.  8.  V.  Orottmaver,  6*7 

1074 


16.  During  the  olvU  war,  all  trade  with  the  eoemy 
had  to  be  conducted  according  to  regulatioBB  of 
Secretary  of  the  Treasury- 
Idem,  ••T 
IT.  There  is  no  power  to  appoint  an  agent  In  the 
hostile  territory  after  hostilities  have  actually  oom- 
menced. 

Idem,  «*7 

18.  A  transaction  between  enemies  originally  un- 
lawful cannot  l>e  made  better  by  ratiflcatloa. 

Idem,  ««7 

19.  The  rebellion  was  dosed,  in  all  oaaes  where 
private  rights  are  affected  by  the  time  of  Ita  ter- 
mination, on  the  id  of  August,  ItM. 

MeKee  r.  BabM, 

WHARVES. 

Skk  Lands,  18, 14. 
WILLS. 

Ski  Exsoiitoiis  Aim  Adkixibtratobs,  B. 

1.  The  estate  of  Stephen  Olrard,  at  the  time  of  his 
death,  was,  by  his  will,  vested  In  the  City  of  Phila- 
delphia on  valid  lettal  trusts,  which  it  was  fully 
competent  to  execute. 

atrara  v.  PhaadOphia,  53 

S.  The  change  in  the  name  of  the  city,  the  ealan^e- 
raent  of  lis  area,  the  Increase  in  the  number  of  its 
corporators,  or  the  amendment  of  Its  charter  can- 
not effect  Its  title  or  right  to  hold  the  property  de- 
vised by  such  will,  nor  its  authority  to  execute  the 
trusts  of  the  will. 

Idem,  83 

WITNESS. 

SBB  COUBT  or  Cl,AIl(B,  8. 

1.  The  Act  of  July  i,  18M,  admlttlntr  parties  as 
witnesses  applies  to  trials  in  which  the  United  States 
are  a  party. 

Oreen  v.  17.  S„  SO* 

2.  In  such  actions  the  parties  may  be  witneasea 

idem,  am 

WRIT  OF  ERROR. 

&■■  Appkal,  and  Erbok,  passim. 

74,76,  7«,  77  U.S. 
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